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1. 8oope of Article.—Tn this article it is proposed to consider the
extent of the jurisdiction of sourts of equity merely with refer-
ence of the enforcement of the two main obligations arising out
of & contract of employment, viz,, the obiigation of the smployer
to retain the employé, and the obligation of the employé to
remain in the service, until the termination of the agreed period.
The exercise of that jurisdiction ‘n cases involving obligations
arising out of the fiduciary relations of the parties will not be
dic usged.
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"8, Bubjéct considered with retesenoe to the general prineiples which
define. the limits of equitablé jurisdiction.Where an’ equitable
remedy i sought for the ‘purpose of enforeitig a dontract of
service, there is always a preliminary question to be settled, viz.,

“whether the court, having regard merely to the operation of the
general prineiples which define the circumstances under which
a remedy of this description is granted, and leaving out of
account the special considerations which will be dealt with in
the following sections, should eéntertain ;jurisdietion ‘of the suif.
A discussion of the subjeet, therefore, may 'bo appropriately com-
menced with a statement of the effect of the cases in which the
rights of the parties have been determined with reference to those
general prineiples.

In this point of view it is clear that an application for equit-
able relief must fail, if the allegations in the plaintiff’s bill dis-
close one or more of the following predicaments.

(8) That no action at law can be maintained upon the con-
tract whieh it is sought to enforce?,

1In De Francesco v, Barnum (1888) 56 L.J. Ch. 151, 43 Ch. D. 166,
62 L.T. 40, 88 W.R. 187, 54 J.P. 420, Chitty, J., on the ground that no
action could be maintained against an infant on his covenant in a deed
of apprenticeship, (Gylbert v. Fletcher, [1620] Cro. Car. 178), held that,
apart from any question whether the contract was for his benefit or not, an
infant apprentice could not be enjoined from violating a covenant to the
effect that he could neither contract professional engagements nor accept
such unless with the full written permission of his master. “The right to an
injunction,” said the learned judge, “depends upon the legal right to sue,
and if there is no legal right to sue, which appears to be the result of the
suthority which I have cited, there can be no r. %ht to an irjunction.” This
statement was approved by Fry, L.J, in the subsequent trial of the action
for damages., See 45 Ch, D, 185,

The principle that “before the court eap aeh in the exercise of iis
peculiar jurisdietion to enforce spacific performance of an agreement, it
must be satiafied that there is not a reasonable ground for contending that
the agreemont is megal or against the policy of the law,” was also re
nized in Johnson v. Shrewibury & Birmingham Ry, Co. (1833) 3 DeG. M.
& G. 014, One of the elauses of the agresment there under diseussion pro-
vided that the plaintiffs were at dll times during the term of the contract
to run and work all the trains of the railway compa!g’, and to provide for
the purposes of the contract a sufficient number of efficient foremen, mech-
anics, enpine drivers, firemen, détc. On the ground that the effect of this
provision was to devolve the traffic business of the. company upon persons
whom the Legislature had not intrusted with it, and on whom it had not
attached the same responsibility as it had attached upon the compan{, two
of the Lords Justiots (Turner and Kay) entertained doubts as to its
legality. But the decision of the court proceeded upon another ground
stated post (§ 8, note 1, post), -
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(b) That the contract is lacking in mutuality >. As a servant
cannot be compelled to perform his duties against his will,
this consideration is of itself sufficient to prevent a servant from
obtaining from a court of equity a decree requiring his master
to retain him in the employment?®. See § 3, post. ‘ : v
~ (c) That the contract is not reasonably certain and definite
in its terms*. '

In Fredericks v. Mayer (1857) 13 How. Pr. 566, Afi"d. 1 Bosw. 227,
Hoffman, J., refused to grant an injunction pendente lite to restrain the
alleged breach of a stipulation riot to perform in any theatre but that of the
Plaintiff, the ground assigned being that the rights of the plaintiff and the
co-defendant of the actor to his services were equal. .

2In Phriladelphia Ball Club v. Lajoie (1902) 210, where the contract
was for the exclusive services of a professional base-ball player, the court
thus replied to the argument of counsel that the reservation by the plaintiff
of a right to terminate the contract upon ten days’ notice destroyed the
mutuality of the remedy. “The defendant has the possibility of enforcing
all the rights for which he stipulated in the agreement, which is all that
e can reasonably ask; furthermore, owing to the peculiar nature and cir-
cumstances of the business, the reservation upon the part of the plaintiff

t?)lterminate upon short notice, does not make the whole contraet inequit-
a e')’

. 3In Johnson v. Shrewsbury, etc., R, Co. (1853) 3 De G. M. & G. 914,
Knight Bruce, L.J. (p. 927), thus distinguished the situation in the case
before him from that presented in Lumley v. Wagner (§ 6, post): “There
all, the obligations on the part of the plaintiff could have been satisfied
by the payment of money, but not so those of the defendant.” Here the
Parties are reversed. Here all the obligations of the defendants can be
satisfled by paying money; but not so the obligations of the plaintiffs, who
come here for the purpose in effect of compelling the defendants, by a pro-

ibitory or mandatory injunction, to do or abstain from doing certain acts,
’Wh'lile,the correlative acts are such as the plaintiffs could not be compelled

0.” : : '

*  The text is also supported by Pickering v. Bishop (1843) 2 Y. & C.
C. C. 266; Millican v. Sulivan (1888) 4 Times L.R. 203.

. *In Mapleson v. Bentham (1871) 20 W.R. 176, one of the grounds on
Which Wickens, V.C., refused to enjoin an opera singer from breaking .his
contract to sing during the whole London season, and nowhere else in Great
P Titain “pendant Pannée 1871,” without the comsent of his employer, was,
hat it was uncertain whether the restrictive clause applied to the period
etween the close of the season and the end of the year. This point was
hot adverted to by the Court of Appeal in its affirming judgment; (see p.
7 of the report). ' —
A contract for the services of a baseball player for one year at a fixed
Slary for that year, and reserving an option on the services of such
employé for the following year at a salary of not less than a certain sum,
Ut not providing any fixed salary or definite terms and conditions for
the second year, was held to be, as to the second year, so far lacking in
Qefiniteness "that the employé would not be restrained by an injunction
Pendente Iite from making another contract for the second year.
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(d) That the contrast constitutes a ‘‘hard bargain,” that is
to say, one which may properly be uescribed by such epithets as
‘‘unreasonable,’’ ‘‘unconseionable,” *‘oppressive,’’ and the like ®.

YHetropolitan Hohibition Oo. v. Bwing (1860) 7 L.R.A. 881, 24 Abb. N. Cas.
410, 42 Fod, 198, *The effect of these provisions,” said the court, “is that,
when the elub has exercised its ?rivil of reservation, ne other club is
permitted to negotiate with the player; but the club which has placed him
upon the reserved list, and no other, is then at liberty to enter into a con-
tract with him to obtain his services for sn ensuing year. Consequently
the right of reservation is nothing more or less than a prior and exclusive
right, as against the other .clubs to enter imto a contract securing the
player’s services for another remson, . . . As g coercive condition which
laces the player practically, or at least measureably, in a situation where
ﬁe must contraet with the club that has reserved him, or face the prob-
ability of losing any engagemeént for the ensuing season, it is operative and
valuable to the elub. But, as the basis for an action for damages if the
player fails to contract, or for an action to enfuree apecific performance, it
is wholly nugatory. In a legal sense, it is merely a contract to make a
contract if the rgarties can agree.” The court also beld that there was no
necessity to particularize in such a contract the conditions or characteris-
tics of the option if, when the contract was made, the tarm “reserve” had
a well-understood definition. g

. A similar decision was rendered with regard to a similar contract in
‘Ilqleéropoli!an Bzhibition Co. ¥. Ward (1890) 9 N.Y. Supp. 778, 24 Abb.

.C. 883,

By an apprenticeship deed between an infant, her parent, and the
plaintiff, the infant was bound apprentice to the plaintifi for seven years,
to be taught stage dancing, upon certain terms, by one of which the infant
contracted thet she would not accept any professional engagement or contract
matrimony during the said term without the consent of her master. The
deed also contained mutual covenants by the master and the parent that the
master would properly instruet the infant, and make certain payments to
her for all dancing engagements'in this country and in foreign.-or colonial
countries; in return for which the infant's services were to be entirely at
the disposal of the master. But there was no stipulation that the master
should provide engagements for the infant or maintain ‘her while uner-

loyed.  There wes 8lso a provision that the master might put an end to
ghe apprenticeship if the infant should be found after fair trial} unfit for
the work of stage dancing, or should break any of the engagements of the
deed, or in any way misconduct herself, The infant having made a pro-
fessional engagement with the defendant B., the plaintift brought an action
against B, the infant, and her parent, to enforce the provisions of the deed
and for damages for breach of it. Held, that the provisions of the deed
were unreasonable, and could not be enforced against the infant or her

rent; and consequently that no action would lie against B, for enticing
er away from the plaintiff’s employment. De Francesoo v. Barnum (1800)
4% Ch. D, 185, 456 Ch, Div. 430. .

In the first case reported under the caption, Lanner v. Palase Thentre
{1893) 9 Times L.R. 162, Chitty, J., granted an injunction to restr. -~
lady from accenting un engagement as a ballet dancer, in braach of a
ulation not to perform for any other person than the Xlaintiﬁ‘, her ins..
tor, for a period of six weeks. Referring io his own decision in Francesco
+. Barnu#, supre, the learned judge raid that the “slavery argument” had
n6 application to the cose. He also remarvked that the “starvation argu-
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.. ment” was-purely rhetoricalix this instarve,” a5 sush ai &

THE LAW OF OONTRAOTS, _ J_.2_5 :

(¢) That the plaintiff has not eoms info oourt With-clean '
hands?®,

agement only .
ovcupled 3 small part of the defendant’s time, and she had many hours
available for other honest ways of obtaining a livelihood.

In the second case under the same caption, the same judge granted an
injunction to restrain a lady of twenty-two from violating a stipulation
in u six years' contract of apprenticeship, entered into with the same teacher
of danecing, that she wonld not enter the service of any other person during
the specified period without her teacher’s permission. He considered that
s six years' term wus not too 'ong for a person of the defendant’s age, and
also held that it was not unfair elther to reserve one-third of her eurnings
as remuneration for the instruction given or to reserve control over her
engagements,

A traveller for o firm of wine merchants, agreed to devote the whole
of his attention and time to the business of the plaintiffs, and not directly
or indireetly to engnge or employ himself in any other business, or transact
any business with any other pérson of persons than the plaintiffs for a
term of ten years, Held, that these regative stigulatiom in this contract
were unreasonable, Ehrman v. Bartholomew (1898) 1 Ch. 671, 78 Law T,
Rep. 646, 67 L. J. Ch, N.S, 318, After stating the effect of the sweeping
provisiuns of the contraet, Romer, J., observed: *The court, while unabie to
order the defendant to work for the plaintiffs, iz asked indirectly to maks
him do so by otherwise compelling him to abstain wholly fron. business, at
any rate during all usual business hours. In my ogin on such a stipula-
tion is unreasonable and ought not to be enfurced by th. eccurt. . . .
To enforece such a general siipulation as I fiud here would be in m
opinion a dangerous extension, [i.e., of the cases in which negative stipu-
lations have been enforced], for here the stipulation extends to business of
any kind, while the negative stipulations enforeed in the prior cases, such
as Lumlsy v, Wagner, 3 De G. M. & Sm. 485, 1 D. M. & G. 604 (§ 8, post),
were confined to special services.”

There is nothing unreasonable in a contract the effect of which is that,
80 long as the servant is in the master’s employ, he is not to work for
anybody else or angage in any other business. Lindley, M.R., in Robinson
v. Hener (1898) 2 Ch. 451 (455).

In Kimberloy v. Jennings (1835) 8 Sim. 340, Shadwell, V.C., held that
an agresment drawn in such terms, that if, from illness or any other cause
dver which the defendant could have no control, he should become ineap-
able of serving the plaintiffs, they should have the option either of dis-
charging him, or discontinuing the payment of his salary, and insisting
that, for the remainder of the six years, he should not engage in the
service of any other individual, in the same capacity, or in any other trade,
business, profession or employment whatsoever, without the written consent
of the Flaintiﬂ’s, or the survivor of them, was a hard bargnin, comsider-
ing that parties to it were a young man and a firm of wealthy merchants,
Accordingly he refused to enjoin the employé from violating the negative
stipulations, .

A restrictive covenant prohibiting an actress from appearing in
any other theatre from the date of the contract, and not from the com-
mencement of the ason, was held not to be inequitable, in & case where
she was shown to nave considu: 1ble experience and business capacity. Daly
v. Amith (1874) 38 N.¥Y, Supr, Ct. 158,

A contract with a singer to appear in swch operas as the empluyer
shall produce in a ceriain sesson will not be ;’)ronounoed inequitable for
the mere reason that it provides that two weeks’ notice of the termination
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() That, at the time of the institution of the suit, the plain-
tiff is already in default as regards the performance of the con-
tract on his side, or is in such a position that he will probably
be unable to perform it, if the defendant carries out his agree-

et

of the senzon might be given by the plaintiff, Duff v. Buseell (189]) 14
N.Y. Supp, 134, This decision was affrmed by the Supreme Court without.
an opinion in 16 N.Y. Supp. 858, and by the Court of Appeals in 133 N.Y.
678. The lower court seems to have based its conclusion in the notion, that
such o contract should be placed in a different class from thoss by which
the right &f terminating the employment by a specified notice is vested
in the employer alone. Yet in another New York case, decided about the
same time, it was expressly held that a contract bevween an actress and
the owner of & theatre, by which she gives him the exclusive right to her
serviees, with the option in him alone to terminate the coniract at any
time, is not unconseionable. Hoyt vi Fullen (1862) 19 N.Y. Supp. 962,

§ Where an author who has undertaken to write tales for a magazine
for a year, ceases writing and enter into engagements elaewhere in viola-
tion of the stipulations of his vontract, the mere fact that the employer has,
upon the abandonment of the contract by the author, procured the services
of another writer to wind up the work properly, is not such a breach of
the contract as will disable him from obtaining relief on the ground that
he does not come into court with clean hands. S8tiff v. Cassell (1856) 2
Jur. N.S. 348. ' ’

In Duff v. Russell (1891) 14 N.Y. Supp. 134, the court rejected the con-
tention of the defendant, a well-known opera singer. that she was justified in
breaking her controet with the plaintiff beeause the plaintiff had refused to
substitute a more healthful costume for the tights in which the defendant had
appeared in a certain opera, and which she objected to wear on the ground
oy danger to her health. The conclusion.arrived at by the court, after an
examination of all the facts, was that the plaintift had not “so unreason-
ably insisted upon his rights under the contract to the detriment of the
health of the defendant that, in equity and good conscience, she was jus-
tified in breaking off her engagement.”

A mere general allegation, without any particulars, that the intent.on.
of a theatrical manager in entering into a contract with an actress wag
to prevent her from appearing on the stage, and thus injure her professional
standing, is no defense to a suit for an injunction to restrain her from
viclating her covenant not to appear in any other theatre but that of her
employer. Daly v. 8mith (1874) 38 N.Y. Super. Ct. 188, 49 How. Pr. 150,

"In Fechter v. Montgomery (1863) 33 Beav. 22, an injunction to re--
strain an actor from entering into another engagement was refused on the
ground that the employer had not allowed him suech opportunities for the
display of his talents as it must be supposed were contemplated by him
when he made the contrast, and were his inducement in making it

In Daly v. Smith {1874) 40 How. Pr. 150, 38 N.Y. Super, Ct. 158, the
court, di=tinguishing the above case held that the fact of the plaintiff’s not
having allowed the defendant, an actress, sufficient opportunities for dis-
playing her talonts during a previcus engagement did not preclude the
phﬁntiﬂ‘ from obtaining an injunction to restrain her from breaking her
contract. Tho fact thit the season had been closed before the time ex-:
pecied, thus depriving her of a prospective beneflt, was alec held not to be
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. (g) That no present damage will accrue to the plaintiff by -
reason of the breach of the contract. Under some circumstances
this may bé ground for denying equitable relief® But it is

. apprehended. that, .even- if the -decision -in the- case cited be

accepted as correct, no general rule can be laid down undgr this
head, and that cases may arise in which the certainty of future

a defence to the suit, as she had an adequate legel remedy for ‘the injury
complained of. But the correctnvss of the lattar of these rulings seems to
be open to question. If the ar’ress bad a legal right of actfon, then, ez
hypothesi, the employer must have been chargeable with a breach of the
contract on his sids,

Merely hiring another actor to take the place of the defendant in one
of the stipulated picces after he absented himeelf, and declining to dismiss
the substitute, while that piece is running, is not such a breach of the
manager’s part of the contract as will preclude him from obtaining an in-
junction. Montague v. Flookten (1873) L.R. 18 Eq. 189.

One who has employed an ogem singer under a contract that she will
not render services except at tbose places under his management is not
entitled to an injunction restraining her from so dning, where he has
failed to pay her for services rendered under a previous engngement, and it
is apparent from the evidence that he will be unahls to pay the stipulated
snlary, unless the senson proves to be successful. Ihe court said that the
defendant ought not to be subjected to this contingency, and laid down
the general principle that a negative covenant should not be enfurved,
where. if the crurt has the power, it would not enforce an affirmative coven-
ant. Rice v, D’Arville (1895) 162 Mass. 559, 38 N.E. 180, It was further
held that the fact that the plaintiff at the hearing offered a bond for the per-
formares of his eontract mnde no differcnee. both for the reason that it had
been offered after the defendant had, for good ecause, refused to continue
with the plaintiff, nnd lad entered into othor engagements, and for the
reagon that a bond is not an assurance that the money will be paid when
due aceording to the terms of the contract, but an agreement which usually
has to be enforced by a lawsuit,

81In De Pol v. Sohlke (1847) T Rob, 280, one of the grounds on which

an injunction to prevent a danseuse from violating a covenant not to
render personal services as such to any gﬂrson other than the plaintiff, was
denied was that, ns the only way in which the defendant’s breach of con-
traet could produce damage was by the withdrawal of custom, and the
laintiffs’ Pad no estabiishment in netive operation when the suit wam

rought, and were not likely to have one for some time, no damages were

then resulting, or would for an apprecinble period result, from the net
which it was sought to enjoin, The conelusion drawn was that the cir-
cumetinces did not supply the necassary foundation for invoking the exer-
clse of an equitable jurisdiction of which the rationale was, that it was
impossible to measure the damages which would follow from the hreach
of a restrictive provision lke the one in question. This reasoning is not
altogether satisfnctory. Tt would seem that damages, both wangibla and
fnenpable of exact measurement, might fairly be eaid to be the natural con-
sequence of the defendanta exhibiting her accomplishments at other estab-
lishments, and thue satistving the cuvriosity of a cortain wumber of the
persans whe would probably have visited the plaintiffs’ establishment, as
goun as it was in operation,
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damage, as a result of the defendant’s renunciation of his obli-
getions, will justify the issuance of an injunction.

(A) That the time for commencing the performance of the
contraet has not yet arrived, when the application for relief is
made®. But in this instance also it is-submitted that no general
rule can be laid down. If at the time when the suit is brought the
defendant has absolutely repudiated the contract, or has placed
himself in such a position that he will be unable to carrv it out,
it is difficult to see why the legal right, which under such cireum-’
stances may be asserted in an action for damages ¥, should not be
an appropriate subjeet for the protection of a court of equity.

(¢) That the defendant’s breach of the contract will not
cause any irreparable injury to the plaintiff *. Under this head

8 In De Rivrfinoli v, Corsetti (1833) 4 Paige Ch. 264, Walworth, Ch.,
thus stated hi. conelusions with regard to application for the nssistance of
the court in enforeing the contract of an operatie singer, who, as was
alleged, was about to leave New York: “From the terms of the agresment
as stated in the bill, it is evident that there can be no breach thereof until
the 1st of November next, when the engagement of the defendant was to
commence. Even when that time arrives, the complainant will not be en-
titled to the defendunt’s services until he shall have pnid or tendered to
him a half month’s salary in advance., A specific performance cannot be
decreed upon the present bill, beeause at the time it was filed the com-
plainant had no right of action against the defendant, either at law or in
equity. And T believe this court has never yet gone so far ns to sustain
a bill guie timet, because the complainant apprehended that the defendant
might not be willing to perform an engagement for personal services, nnd
where, from the peculiar nature of those services, they could not be per.
formed until a future day. The writ of ne exeat s in the nature of equit-
able bail; and to entitle the comPlnirmnt to such bail, there must be a
predent debt or duty, or some existing right to relief ngainst the defendant
or his propetty, either at law or in equity. The writ in this case, there-
f(l))re,1 wns”premnturely granted; and the rule to discharge it must be made
absolute.

10 Hookster v, De La Tour (1853) 2 EL & B, 678, The principle embodied
in this decision was appareutly not considered by the judge who deeided
the New York case just sited. Otherwise he would scarcely have lnid it
down without qualifieation that there eould be no breach of the defendant's
contract . ntil the arrival of the time when the actusl performance of the
contract was to begin, .But it is to be observed that the principle referred
to had not been clearly defined and established at the date when the New
York case was decided. .

N TIn Mapleson v. Benthem (1871) 20 Weekl. Rep. 176, invelving a
eontract the effect of which has been stated in note 4, supra, one of the
grounds npon which the Court of Chancery and the Court of Appeal based
their refusal to grant an Injunction or an interlocutory application was,
tllm:‘. tpére was no evidence of any irreparable injury likely to result to the
plaintifl,
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may be noticed the rule, that the court will usually refrain from.
interforence, where it is expressly provided that a certain sum
shall be paid as liquidated damages, if the contract is violated ™.

——

See.nlso Maploson v, Del Puente, vited in the next notc, The court
there referred to the unreputed case of Mapleson v. Lablache (iS,S:in_x the
Superior Court of New York, where an in{unotion pendenie lite, restraining
defendant from singing for others, in vielation of her contract to sing for
the plaintiff, was denied, s the complaint did not aver that plaintiff would
suffer irreparable injury from defendant’s refusal to sing for him, nor that
he could net easily have procured an artist competent to fill defendant’s

lace. :
P In D¢ Polv. Sohike (1867) 7 Rob, (N.Y.) 280, a temporary injunction
restraining o danseuse from violating a covenant not to render her services
to persons other than the plaintiff, was dissolved, for the reason that there
was nothing to show that such a romedy w.s necessary to prevent irrepar-
able damage to the plaintiffa.

2Tn Hahn v. Concordic Soc, (1875) 42 Md, 460, an actor’s contract,
by which he ngreed not to give his services elsewhere without the permission
of the employer, contained & stipulation tq the effect that, if he should
break his engagement, he was to pay to the company a fine of $200 and
then provided that “this sum was alrendy forfeited by iny violation of the
contract, and required ne particular legal proeeedings for its execution.”
The court retused to enjoi+ the defendant from erforming at another
theatre, snying: “Having by their own contract, made presumably with full
knowledge of the menns and ability of the defendant, and having fixed by
their own estimate the extent of injury they would suffer from a non-
ohservance of this condition, and having Indicated as clearly as if so stated
in terms, that the only form in which they could seek redress and recover
the stipuiated penalty or forfeiture, was a court of law the complainants
are precluded from now resorting to a court of equity ror relief by way of
injunction, on the ground that a violation of this part of the contract
would result in irreparable damage and injury to them,”

In Uapleson v. Del Puente (1883) 13 Abb, N.C. 144, defendant agreed
to sing for plaintiff, in theatres and concerts, between specified dates, a
certain number of times in each week, and not to sing “in public or private
concerts.” during his engngement, without plaintiff’s permission; and in
case of fallure to fulfil his contract, he agreed to ay to plaintiff, “for
damages and expenses, the fixed penalty of fifteen thousand franes.” In
an nction for specific performance, and to enjoin defendant from singing
for another manager, and on motion to continue pendente lite a temporary
injunction before granted, wherein it appeared that defendant, by written
notice of his refusal to fulfil his engagement, had given plaintiff ample time
to sccure n substitute, und that plaintiff had done so, and that defendant
had tendered the amount of the “fixed penalty” in open eburt, it was held
that the motion should be denied, and the injunction should be dissolved.
The court said: “There is no evidence that plaintiff is exposed to irrepar-
able injury by reason of defendant’s fajlure to sing for him. His theatre
is now engaged in the performance of operas, in which the place which
would have been filled by the defendant is fi'leq by another artist. N
I am disposed to regard the sum s ‘liquidated damages’; and if that be 80,
the defendant having tendere 1 the amount to the plaintiff in open court,
he has complied with that obugation of the contract. Thia tender also is
important ns to the question of the inability of the defendant to pay dam-
ages to the plaintiff if a judgment for damages were rendered against him."”
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But a specification of a penaity, designed merely to secure
a performance of the contraet, and not intended as the price or
equivalent to be paid for its non-performance, will not be con-
strued as a provision for stipulated damages, nor prevent the.
court from granting relief .

(4) That the applicant has an adequate legal remedy *.

3. General rule that equity will not specifically enforce contracts of

service._The general rule applicable to all classes of cases, except

those reviewed in §§ 5-11, post, is, that a contract of service will -
not be specifically enforced, either directly by means of a decree

directing the defendant to perform it, or by an injunetion re-

straining him from violating it

13 M’Caull v. Braham (1883) 16 Fed. 37. There a contract for the ex-
clusive services of a singer in opera provided for “the forfeiture of a
week’s salary, or the termination of the engagement at the manager’s
option, without debarring him from enforcing the contract as he might see
fit.” That the clause respecting the forfeiture was in the nature of a
Eena]ty, and designed solely to secure the observance of the contract, was

eld to be manifest both from the general nature of the employment and
the requirements of a manager of opera, and from the express language of
the clause; because (1) the stipulation was not for the payment of a cer-
tain sum as liquidated damages, but only for the forfeiture of a week’s
salary; (2) it gave an option to the plaintiff, instead of such forfeiture,
to annul the engagement; (3) it declared that such forfeiture should not
debar the plaintiff from enforeing the fulfillment of this contract in such
a manner as he should think fit, i.e., by any available legal or equitable
remedy. .

14 TIn Johnson v. Shrewsbury & Birmingham Ry. Co. (1853) De G. M.
& G. 914, This was one of the grounds assigned for refusing to enjoin the
defendant from determining a contract, the provisions of which are stated
in § 3. note 1, post.

See also Bronk v. Riley (1888) 50 Hun. 489, where the decision was
partially based on a similar ground.

1 For statements of the rule in general terms see Whitwood Chemical
Co. (1891) 2 Ch, 416, L.J. (p. 426) ; Robinson v. Heuer (1898) 2 Ch. Div.
451 (456); Rolfe v. Rolfe (1846) 15 Sim. 88; Chinnock v. Samsbury (1861)
30 L.J. Ch, 409; Webb v. England (1860) 29 Beav..44 (45); Haight v.
Badgeley (1853) 15 Barb. 499; Hamblin v. Dinneford (1835) 2 Edw. Ch.
529; Wm. Rogers Mfg. Co. v. Rogers (1890) 58 Conn. 356.

(a) Illustrative cases in which the applicant for relief was the em-
ployer.—In Rolfe v. Rolfe (1846) 15 Sim. 88, it was declared by Shadwell,
V.C., that the court certainly would not enforce a ‘provision in a contract
by the defendant who undertook to work as a tailor’s cutter.

In Radford v. Campbell (1890) 6 Times L.R. 488, the Court of
Appeal approved the decision of North, J., refusing an injunction to restrain
a salaried professional football player from breaking an agreement to play

-
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. In cases where the party séeking the assistance of the court
18 the employé, the mere fact that the reputation of the employé

——

solely for the plaintiff, a football club, during a certain season. Lord Esher
Yemarked that there was no question of character, or of property involved,
except that it was alleged that there would be a diminution of the gate
money. The real point was the pride of the employing club who wanted to
Win games; and it was not fitting that the solemn machinery of the court
In granting an injunction should be invoked in order to satisfy that pride.
This decision is in conflict with the American cases in which prohibitory
Imjunctions have been issued against professional base-ball players on the
8round of the unique character of the services. See § 11, note 8, post.

In Welty v. Jacobs (1898) 171 IlL. 624-30, afi’g 64 T11. App. 285, the
Manager of a theatrical company was refused an injunction to restrain
the proprietor of a theatre from refusing to furnish his theatre, stage hands,
musie, ete., according to the terms of a contract for the appearance of the
company on a certain date, and from letting the theatre to another eom-
Pany at that time. -
+. The rule that one person cannaot be compelled to serve another against
%lsd wzill6 was also recognized in Boyer v. Western U. Tel. Co. (1904) 124

ed. 246,
In Louisiana, bound servants and apprentices and their master may
be compelled to the specific performance of their respective engagements.
La. Civ. Code (1889) Art. 170 (164).

{b) Nustrative cases in which the applicant for relief was the em-
ployé.—A railway company agreed with contractors that the contractors
should work the line and keep the engines and rolling plant in repair at
% specified remuneration, and that the contract should be in force for
8even years, but with a proviso for its determination if the contractors did
Rot, within forty-eight hours after notice given by the company, obey the
tnstructions contained in such notice. Held, that the agreement was not of
Such a kind as to be enforceable by injunction restraining the company from

etex:mining the contract and resuming the possession of their line for non-
9bedience to impractieable instructions. Johnson v. Shrewsbury & B. R.
Co. (1853) 3 De G- M. & G. 914. Distinguishing the case of Lumley v.

agner (see § 6, post), Turmer, L.J., said: “In that case the court was
C?He_d upon to prevent a singer who had been engaged by the plaintiff from
Singing for hire for other persons. The object of the plaintiff was to re-
Strain the defendant from hiring herself to other persons; but, in this case,
What the plaintiffs ask is to restrain the defendants from not employing
them as their contractors. In that case it was possible to enforce the con-
tract as against the defendant, while in this vase it is not.”

On the ground that an injunction could not be issued in favour of an
employé entitled only to a month’s notice, Wills, J., refused an injunction
to restrain a school board from dismisgsing a master who had been charged
With assaulting a girl, but had been acquitted a few days after the dis-
missal. Kemp v. School Board of Caddington (1893) 9 Times L.R. 301.

In Brett v. East India & London Shipp. Co. (1864) 2 H. & M. 404,
Page Wood, V.C.,, (afterwards Lord Chancellor Hatherley), refused specifie
Performance of an agreement to employ the plaintiff as a ship broker, one
of the stipulations being that the plaintifi’s name should appear jointly
With that of the secretary of the defendant’s company in all advertisements
of the company.

In Ryan v. Mutual, etc., Assoc. L. R. (1892) 1 Ch. Div. 116, the court
refused to grant relief, on the ground that a contract between the lessees
and the lessor of a block of buildings, whereby the latter had stipulated that
the premises should be in charge of a resident porter who was to act as
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may suffer in consequence of his being dismissed is not deemed
to constitute a suficient ground for equitable interference. If
such an injury should result, he has an adequate remedy open to
him at law % Nor does he entitle himself to relief by showing that
he has paid money for the privilege of being adopted to the place
in question®. Nor is an employé of a corporation who holds a
considerable portion of the stock in any better position than one
who hold no interest .

the servant of the lessees, and to be constantly in attendance for the per-
formance of certain aervices, was an entire contract. s

On the ground that the duties of the agent of a limited company are in
the nature of personal serviee, the court refused to restrain the directors
from acting upon or enforeing the resigration of A, whose management and
agency was made » prominent condition in the prospectus on the formation
of the company, and expressly provided for by the articles of association.
Mair v. Himalaya Tea Co, (1565) L.R. 1 Eq. 411

In Seiler v, Fariex (1871) 23 La. Ann, 397, where the owner of &
plantation had contracted with the plaintiff to take charge of his planta-
tion for n term of eight years, to reside thereon with his family, and to
have exclusive control and direction of all the business affaire appertaining
therete during said tern,, the court refused to enjoin the defendant from
superseding and forcibly dispossessing him, and removing his family.

In Healy v. Allen (1888) 38 La. Ann., 887, the court in refusing to

anjoin the dismnissal of a sexton of a cemetery said: “From no point of view,
under the evidence in this case, can the relation between the parties herein
be regarded as other than a contraet for personal service, Plaintiff is not
the owner nor the lessee of the cemeteries; he is simply charged with cer-
tain duties in the administration thereof, for the %‘oper performance of
which he is necessarily answerable to his superior., The position of sexton
is not a franchise which ean only emanate from governmental authority;
nor is it a public office, which must have a like origin.”

In Healey v. Dillon (1888) 30 La. Ann, 503, 2 So. 49, the court refused
to enjoin the appointment of a successor to the same plaintiif.

Other cases in which the rule in the {ext was applied or recognized are,
Btocker v. Brokelbank, 3 Mac. & Gord, 250, 20 L.J, Ch. 401; Boyer v.
Western U. Tel. Oo., 124 Fad. 246; Kennigott v. Leavitt (1810) 37 111, App.
435 (manager of theatre); Miller v. Warner (1899) 42 App. Div. 208, 59
N.Y. Supp. 956 (court refused to emjoin dismissal of superintendent of
police tef;graph system of a city, the ground of the refusal being that he
was a mere amplové, and not a {mblio officer) ; Bronk v. Riley (1888) &0
Hun. 488, 20 N.Y, S.R. 401 (court refused an injunction to compel a person
to continue & business in which he had engaged the plaintifi’s sorvices for
s specific period); Stone Cleaning § Pointing Union v. Bussell (1908)
77 N.Y. Supp. 1048, 38 Misc. Rep. 513 (breach of contraet to employ mem.
bars of a certain labour union will znot be enjoined).

# Kunight Bruce, L.J., in Johnson v. Shrewsdbury ¢ B. R. Co. (1853) 3
De G. M. & G. 914 (930).

$Healy v. Allen (1886) 38 La. Ann, 867 (sexton of cemetery by whom
money had been paid in consideration of certain ineidental advantages
aceruing to him in his trade as marble cutter).

& Stetart v. Pierce (Iowa Sup, Ct. 1802) 89 N.W, 234 (court-refused to
order continuance of the plaintifl’s employment after the expiration of his
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4. Bationsle of this rule—An ezamination of the langusge used -

by judges shows that this rule has been referred to two distinot
considerations :—

-~ (@) That it is, as some of the authorities pui it, inconvenient, - - -

or, as others express it, impossible, for a court of justice to con--
duct and supervise the operations incident to and requisite for
the execution of a decree for the specific. performance of a con-
tract which involves the rendering of personal services!. Either

niract, although he owned a half interest, and was a party to a contract
fv%th thé uwnersg of the remaining stock, which provideg for equal control
of the stock and aqual services).
See also Reid Joe Cream Co. v. Stephens (1885) 62 IIL App. 334 (where
& part of an agreement made by a corporation in taking over the plaintifi’s
business was that he was to receive a monthly salary for serviees to be
rendered) ; Mills v. United States Printing Co, (1804 99 JApp. 605, 91
N.Y. Bupp. 185 {court refused to enjoih the defendant from discharging the
laintiff on the ground that he had declined to join a labour union, and

2

Tom carrying out contracts with unions which embraced a stipulation to
employ os;r union workmen),

1“The nature of the contract is not one whioh requires the performance
of some definite not, such as this court has been in the habit of requiring
to be performed by way of administering superior iustice rather than leave
the parties to their rights and remedies at law. It is obvious that if the
notion of specific performance were applied to ordinary contracts for work
and labour or for hiring and service, it would require a series of orders and
a general superintendence which could not conveniently be undertaken by
any courts of justice; and therefore contracts of that sort have been ordin-
ur?l,y left to their operation at law.® Lerd Belborne in Wolverhampion &
W. R. Co. v. London, eto, R. Co. (1873) 00 LR. 18 Eq. 438 (440).

In Millican v. Sulivan (1888) 4 Times L.R, 203, Fry, L.J., observed
that enormous “inconvenience” would ba oceasioned, if courts of equity were
to enforce the continuance of strictly personal ralations, under penalty of
imprisonment for contemft of court, and that it was on the ground that
such a course would be too gross an interference with the liberty of the
subject, that courts of equity had refused to enforee such relations,

Bee also Ryan v. Mutual, eto, Asso, (1802) 1 Ch. D, 1186, where equit-
able reliet was refused on the ground that it would require continuous
supervision by the court,

In Eemble v. Kean (1820) 6 Sim, 333, Shadwell, V.C,, argued as follows:
“SBupposing Mr. Kean should resist, how is such an agreement to be rer-
formed by the court? Sequestration iz out of the question; and can it be
8aid that » man ‘can be compelled to perform an agresment to act at n

theatre by this court sending him to the Fleet for refusing to act at all?

here s no method of arriv ng at that which is the substante of the con-
tract between the parties, by means of any process which this court is
enabled to issue®
In Hamblin v. Dinneford (1838) 2 Edw, Ch, 620, a similar case, the
court od thus: “The difficulty is how to som:pel specific performance,
The court cannot oblige Mr, Ingersoll to go to the Bowery Theatre and: thers
perform particular characters. Imprisonment for a contempt would be the
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extreme inconvenience or actual iripossibility ‘woild ‘doubtless
‘constitute a suffictent grousd for refusing 6 undertske:to en-
force specific performancs. But the predicament ensduntered in
this instance would seem to be more accurately referied to the

- :oategory -of things “‘impossible’’ than to that of thingd **incon- .=

venient.’”’ Even imprisonment for contempt of court is inetfect-
ual to overcome stubborn eontumacy 2 o o

(b) That in view of the peculiar personal relations which
result from & contract of service, it would be inexpedient, from
the standpoint of publie poliey, to attempt to -enforce such a
contract specifically ®. The cases in which this consideration

consequence of his refusal, and this would defeat the very performance
sought to be enforced.” .

. In Whitwoed Chem. Co. v. Hardmaen (1881) 2 Ch. 418, Kekewich, J.,
remarked, grguendo: “It would be quite impossible to make a man work,
-and therefore the court never attempts to do it.” . -

“A specific performance in such cases is said to be impossible because
-obedience to the decree cannot be compelled by the ordinary prodesses of the
-gourt., Contracts for personal acts have bei.. regardcd as the most familiar
illustrations of this doctrine, since the court cannot in any direct manner
compel the paity to render the service.” Wm. Rogers Mfg. Co. v. Rogers
{1580} 58 Conn, 358, .

In one case we find the somewhat guarded statement, that the diffi-
-eulty if not the utter impractioability, of compelling the performance of such
an agreement, is a conclusive reason why a court of equity should refuse
to interfere. Sanguirivo v. Benedetti (1847) 1 Barb, 815,

21t e nEparent that, under no social system of whieh we have any
record, has the sovereign authority been able to put into motlon a eoercive
‘machinery for the purpose of overcoming the determined passive resistance
of an employer to a judiclal deeree ordering him to retain an employé. In
.states where slavery exists an effectual means of eomipelli,ng an employé to
fulfill his contract 1s available. But this consideration is of no practical
importance in any country with which' we are concerned in the present

Iy

treatise,

©_3In Joknson v, Bhrewsbury & Dirmingham Ry, Oo. {1853) 3 De G. M.
& G. 814 (024), Knight Bruce, L.J, observed with regard to a contract
the effoct of which is stuted in § 3, note'1, ante: “There iz here an agrea-
ment, the effect of which is that the plaintiffs are to be the confidential
-servants of the defendants in most important particulars, in which, not
only for the sake of the persons immediately concerned but for the snke of
society at large, it is necessary that there should be the most entire harmony
-and spirit of co-operation between the contracting parties. How is this
possible to prevall in the position in which (I assume for the purpose of
the argument by the default of the defendants) the defendants have placed
themselves? We are asked to compel one pergon to smploy againat his will
snother as his confideéntial servant, for duties with ré,sp,ét% to the due per-
formance of whioh the uiniost confiderice 13 ired, Let him be one of
¢he best and most competent persons that ever lived, still # the two do'not
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hz_ést:na_mrally_suggests; itsel? a5 .8 factor of cbntrolling .import- . - :
ance ‘are-those which relate fo employments of a distinetly con-
fidential charactert. - But its applicability, as one of the bases

O

agree, snd good people do nob slwdys agree, enormous mischlef may be done. .

A man may have one of the best domestic servants, he may have a valet
whose arrapgement of clothes is faultless, & coachman whose driving is
excellent, a cook whose performaneces are perfect, and yet he may nob bave
confidéncs in him; and while on the one hand all that the servant requires
or wishes (and that reasonabl enough) is money, you are on the other
hand to destroy the comfort of man’s existence for a period of years, by
compelling him to have constantly about him in a confidential situation one
to whom he objeots. If that be so in private life, how important do these
considerations bepome when connected with the performance of quch duties
—duties to soci-ty—as are incumbent upon the directors of a company like
this I think that by interfering in the present case there would be mo

uality.” The remarks of Turner, L.J, at p, 930, are to the same sffect:
f‘%‘he indonvenienee and mischief to the deferidants, to say nothing of the
interest of soclety at large, would be greater if the court should interfere
than anything that could possibly happen 1o the plaintiffis by declining to
interfere.”

In Francesco v, Barnum (1880) 43 Ch. D, 430 (438), Fry, L.J,, said:

“For own part, [ should be very unwilling to extend decisions the effect
of which is to compel pergons who are not desirous of maintaining con:
tinuous personal relations with one another to continue those personal
relations. I have a strong impression and a strong feeling that it is not in
the interest of mankind that the rule of specific performance should be
extended to such esses. T think the courts are bound to be jealous, lest
they shovld turn contracts of service into contracts of slavary; and,
therefore, speaking for myself, I should lean against the extension of the
doctrine of specific performance and injunction in such a manner.”
) In Whitwood Chemiocal Co. v. Hardman (1601) 2 Ch. 416, Lindley, L.J,,
after statin%ethat he looked upon Lumley v, Wagner (§ 6, goat), ‘as an
anomaly to be followed in cases like it, but an anomaly which it would be
dangerous to extend,” procecded thus: “I make that observation for this
reason, that I think the court, looking at the matter broadly, will generally
do much more ha by attempting to decres specific performance in cases
of personal service than by leaving them alone; and whether it is attempied
to enforce these contracts direstly by a decree of specifi¢ performanece, or
indirectly by an injunction, appeals to me to be immateriaﬁ. It is on the
ground that mischief will be done to one at all events of the parties that
the court declines in cases of this kind to grant an injunction, and leaves
the aggrieved party to such.remedy as he may have apart from the e:tra-
ordinary remedy of an injunction.’

4In Pickering v, Bishop of Fly (1843) 2 Y. & C, C, 29, SBhadwelly
V.C, in refusing an injunction to restrain the defendant fror. ebstructing
in his office the plaintiff, a solicitor who had a right to prepare all tha
leases of lands owned by the Ses of Ely remarked: “The closest knowledge
of all his temporal concerns connected with his See being the necessary con-
sequence of what the plaintiff asserts, it is obvious that it is of the highest.
importance to the satety of the temporal interests of -the bishop for the;
time being, and his ordinary comforf, that the porson invested with such
powers shovld be a man not merely respected by him, not merely worthy of
trust, bus «lsa personally acceptable to him. To force upon him in such
~haractors a person however estimable, however professionally emiment,

1S
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- of the general rule, 3 notmtricﬁedﬁnm&hm - The element
of inexpediency s clearly involved whether-it be & question of
constraining 8 person to retain a manager of -his business or a -
groom, .

5. Quslifoation of the peneral rule where the applicant for relief is
in the employment of a body of trustees—JIn the exercise of its gen-
eral jurisdiction over the administration of trusts, a court of
equity has in some instances enjoined the trustees of charity
schools from dismissing the master, this remedy being granted on
the ground that the trustees had abused or exceeded the powers
conferred upon them by the express terms of the regulating in-
strument . But it would seem to be a general rule, that in cases

e

who is objectionable to him, or in whom he does not happen to confide,
would, if legal, be suraly hard; and, sitting in a court of equity, I do not
feel any inclination to do it.” ., . . “I consider it more fit for 2 court
of equity to leave the plaintiff to obtain redress by damages or otherwiss
in 8 court of law than to exercise its peculiar jurisdiction by compellin

t?eh::sggp speeijica.lly to submit to the practical exercise of such rights, i

rig ey are.

This rase was cited in a later one where the court refused an injunc
tion to restrain the managing committes of a hospital from interfering with
the ﬁlaintiﬂ‘ in the performance of his duties as medioal officer by suspend-
ing him. Millioan v. Suliven (1888) C.A. 4 Times L.R. 203,

1In Dummer v. Chippenham (1807) 14 Ves, 245, the power of the
court to restrain a municipal corporation from abusing its power of dizmiss.
ing 1:3:1 master of a charity school administered by it, as trustee, was
asger .

In Willis v. Ohild (1851) 13 Beav. 117, 20 L.J. Ch. 113, by & scheme
of the Court of Chancery for the regulation of s grammar school, authority
had been given to the trustees “upon such grounds as they should, at their
discretion, in the due exercise and execution of the powers mnd trusts re-
posed in them, deem just,” to remove the master at once aud confirm it at
a subsequent special meeting. The trustees having grounds of complaint
against the master, referred the matter, without his knowledge, to.a com:
mittee, who investigated the sase in his absence and without his knowledge,
and reported against him. The trustees, without communicating the report
or hearing him, eonfirmed it in his absence, and resolved to remove him;
tnd they summoned a second meetin%to confirm the resolution, The master
then attended and was heard, and the removal was confirmed without any
other hearing or inquiry in his presence. The court held, first, that the
regulation did not confer upon the trustess an arbitrary power to dismiss
the master, upon any grounds which they might deem just, free from any
control of the court; and, secondly, that the master had had no proper
opportunity afforded him of defending himaslf-—no suflicient means of ex-

anation and no meane of proving his defance. The trustees were nccord-
ngly restrained by Lord Langdals, MR, from enforcing the dismissal and
ejocting the master. The comelusion of the learned judge with regard to
the extent of the powers of the trustees was based upon the considerations,

’
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where the abuae or éxcess of. daﬁ.mte ‘powers is not -duvolved, &
ourt of equity will not examiné into the right of sich & fuo-
tionary to be retained in his position, unless his interest in the

__money whish constitutes his appointed stipend-is of such-a nature- -

as to render him the cestui que drust of the body controlling the
school and the fund from which that stipend is derived?

that the word “trusts” in the clav -« quoted above was added to the word
“powers,” for the purpose of keeping in view, that it was s trust for the
exeeution of which the court was providing, and that the employment of
the word “trust,” especially when viewed with reference to the direction to
preserve & statement of the grounds of removal, had the effect of restriotin
the large meaning of the word “discretion,” contained in the earlier pa
of the clause. He distinguished two earlier.cases. In one, R. v. Darling
ton School (1844) 6 Q.B, 682, whore the governors had power to remove the
master and appoint apother, “according to their scund diseretion,” it was
held, that the trustees might remove the muster as theg pgeased , and that
their discretion was not to be restricted by any opinion which the court might
form of the reasons on which they might have been induced to exert it
In the other, In re Fremington School (1B46) 10 Jur. 512, where the
trustees were empowered by the will ‘of the founder of the School, to displace
the master, “‘upon any neglect or misbehavionr in such master or other just
cause, for which they or the greater number of them should agree upon
and think fit to displace such master,” and place another there, Knight
Bruce, V.C., held, that the court was to considér, whether there was neglect,
misbehaviour or othe. juat cause; that it was not enough for them to say
thatktlf;;;re was some calise or reason for which they might agree upon and
thin 2

2 In Whision v, Dean, eto., of Rochester (1840) 7 Hare 532, it was held
that the person appointed by the Dean and Chapter of a Cathedral Church
to the mastership of a grammar sohool which, by the statutes imposed by
the founder, was directed to be established and maintained from the en-
dowments of such echurch which were held in frankalmoigne, was not a
cestui que trust of the stipend and emolument of the office, but only an
officer of the Cathedral Church, appointed to perform one of the duties
imposed upon it by the statutes, and that, in such a ¢ase, whoever might
be visitor-—whatever might be the interest of such visitor in the matter in
dispute,-~or whatever might be the right of the schoolmaster to & mandamus
or prohibition at law,—the Court of Chancery could not, in the exercise of
its ordinary juriadietion by bill, try the right of the schoolmaster to his
office, Wigram, V.0, said: “If the appointment of the plaintiff us school-
master gave him a right to the stipends prescribed by the statutes as a
cestui trust against his trustees, there is no question whatever that the
mere circumstance of the Dean and Chapter being a corporation or an
ecclasiantical body would not remove the case from the jurisdiction of the
court. . . . For the purpose of the argument, the founder is considered
as saying, that there shall be ecertain funds, and certain officers ble out
of those funds, such as a schoolmaster, choristers, and others, whe fill veri-
ous offices, and perform various duties, All these persons apparently fall
within the same” category in point of desoription, although they are une
equally paid, and their duties are not of equal importacce. Unless it is to
be argued that the jonitor, for instance, on being discharged, may comeitn
this court and allege a trust in his favour, and call upon the court to decres
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‘6. Zuiforesinent ‘f stipulations by employés Hot to perform servioes
for any other persony thas thetr employurs. Baglib. casds Yoviewed.—
“In two of the carlier English cases-which bear-upon this subject,
the ratio decidendi was that, where a. contrast of employment

embraces both & positive stipulation to serve the employer and

a negative stipulation not to seérve anyone. elte, the inability of
the court to enforoe the contract as a whole by decreeing perform-
ance of the positive stipulation was a sufficient reason for refusing
to decree performance of the negative stipulation also!. But
in another case decided in the same year as those referred to this
doctrine was declared to be erroneous®; and the propriety of

accordingly, it may be difficult to say that the master, if he be within the
same oategory, has a right to come to the court and allege such a trust.”

In Potile v. Sharp {C.A. 1886) 75 L.T. 265, the plaintiff was appointed,
under a coniract terminable at three months’ notice, schoolmistress of a
school eatablished under a deed of trust. At the time of the appointment
all the original trustees were dead, and no stiecessors had taken their places
on the board, except the vicar of the parish, who was a truatee ex-officio,
and who had made the appointment in conjunction with a committee of
management who under the trust deed had no right {o.act. On the ground
that the only questions involved were, with whom had the plaintiff con-
tracted, and from whom was she to receive the stipula notice, the
sourt declined to grant an injunction restraining the commitiee of manage-
ment from dismissing her. Her contention that she could not be removed until
new trustess had been appointed was rejected. “If,” cbaerved Chitty, J., in
the lower court, “she was there as the schoolmistress appointed by the man-
ageri of"the school, the matter resolves itself into a question of personal
service, :

1In Kemble v. Kean (1820) 6 Sim. 333, where the agreement was, that
the defendant should act at Covent Garden Theatre a cortain number of
nights in the season of 1830-31, and that, in the meantime he should pot

elsewhere, an e@ parie inéunctlon vestraining bim from aeting at Drury
Lane Theatre or any other piace in London, until he should have gompleted
his on, ent with the plaintiff, was dissolved by Shadwell, V.C.

In Kimberley v. Jennings (1836) 6 Sun. 340, the same judge admitted
that o negative covenant might be enforced in a court of equily, if noth-
ing but that covenant remained to be executed, but refused to grant the
relief asked on grounds thus stated: “Here the negative covenant does not
stand by itself; it is coupled with the agresment for service for a certain
number of years, and then for taking the defendant into partnership . .
this agreement cannot be performed in the whole, and, therefors, this court
cannot perform any part of it.” .

2In Dietrioksen v. Oudburn (1845) 2 Phill, Ch. 511 (not « contract of
service), Lord Cottenham- reversed a judgment of the Vice-Chaneellor, based
upon the ground, thet “the court will not prohibit the violation of a negative
term in an agresment, unless it has the power of enforeing the positive part
of ‘the same agresment.” The doctrine adopted was, that the jurisdietion
of the court to restrain by injunction an act which the defendant is by
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granting or-refusing relief in cases which involve the violation™
of negative stipulations in contracts of services is now determined
with reference solely to the general prineiple of equity jurispru-
dence, that the court may in-the exercise of its diseretion en-
force by injunction stipulations of this deseription, which it
doems sound and reasonable?®. That is to say, upon the general
rule, that specific performance of a contraet of service will not be,
deereed, there has been engrafted the exception, that, ‘‘where a
person has engaged not to serve any other master, . . . the
court ean lay hold of that, and restrain him from so doing’*
This ‘doatrine was established in England by the leading case of
Lumlsy v. Wagner?®, in which Lord St. Leonards, examined at
considerable length all the previous decisions bearing upon the
question®,  His conclusion was that an injunetion should be

contraet bound to abstain from, is not confined to cases in which there are
either no other executory terms in the contract, or none which a court of
-squity has not the means of enforcing. :

3 Chitty in Lanner v, Palace Theatre (1893) 9 Times T.R. 162.

* Compare the following observation of the same judge in De Froncesco
v. Barnum (1389) 43 ©h, D. 165: “Injunctions in cases of this kind to re-
strain s breach of a negative clause in a contract for service is granted
beeause, first, it is a negative clause; and, secondly, because damages are
not an adequate remedy, and it is eonsjdered right in cases of that kind to
interfere directly b%hpreventing a breach, which the person has bound him-
-self not to make. erefore, as there is no right to sue for damages, there
can be no n‘%ht to an injunction.” This statement was approved by Frr,
T.J, in 45 Ch. D. 185,

In Story, Etl; Jurispr. § 1343, the effect of the English cases is thus
stated: “The violation of contracts for“?eruonal services may be restrained
by injunction, whenever the legal remedy of dama.%es would be inadequate;
and the contract is of such a nature that its negative specific enforcement
is possible.” But this statement is wanting in preeision, as it does not
advert to the materiality of the insertion or non-insertion of a negative
-gtipulation in the contract. -

¢ Lindley, L.J., in Whitwood Ohemioal Mo, (1881) 2 Ch. 418.
§(1852) 1 De G. M. & G, 604,

§ The earlieat relevant case, that of Morria v. Uolman (1841) 18 Ves,
437, was thus commented upon by the Chancellor: “There Mr. Colman was
‘& part propristor with Mr. Morris of the Haymarket Theatrs, and they
were partners in that concern, and by the deed of partnership Mr. Colman
s{reer that he would not exercise his dramativ abilities for any other
theatre than the Haymarket; he did not, however, covenant thet he would
write for the Haymarket, but it was merely a tive covenant that he
would not write for any other theatre than the Haymarket. ILord Rldon
granted an injunction aguinst Mr. Colman writing for any other théatrs
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granted to restrain the defendant, an operatic singer, from vio-
lating an agreement not to sing elsewhere than at the plaintiff’s
theatre during the period covered by her contract with him: As
the basis of this conclusion, he adopted categorically the position,
that the court might interfere to prevent the violation of the
negative stipulation, although it could not enforce the specific
performance of the entire contract, and rejected the contention
of the defendant’s counsel, that a court ‘‘ought not to grant an
injunction exeept in cases connected with specific performance,
or where, the injunction being to compel a party to forbear from
committing an act (and not to perform an act), that injunction
will complete the whole of the agreement remaining unexe-
cuted’’".

than the Haymarket; and the ground on which Lord Eldon assumed that
jurisdiction was the subject of some discussion at the Bar. It was truly
said for the defendants that that was a case of partnership; and it was
said, moreover, that Lord Cottenham was mistaken in the case of Dietrich-
sen v, Cabburn (1846) 2 Phill, 52, when he said that Lord Eldon had not
decided Morris v. Colman, 18 Ves. 437, on the ground of there being a part-
nership. I agree that the observations which fell from Lord Eldon in the
subsequent case of Clarke v. Price, 2 Wils. 157, show that he did mainly
decide it on the ground of partnership; but he did not decide it exclusively
on that ground.” He expressed his disapproval of the interpretation put
upon this case by Vice-Chancellor Shadwell in Kemble v. Kean (see last
section). He stated that Clarke v. Price (1820) 2 Wils. 157, was not
really a case in point, as the contract there under review did not contain
any negative stipulation,a circumstance which was clearly fatal to the
claim of the plaintiff to the assistance of the court (see, however, section 8,
post). Finaﬁy he expressed ‘the opinion that both Kemble v. Kean and
Kimberley v. Jennings (see hote 1, supra), had been wrongfully decided.

" The following additional extract from the judgment in this import-
ant case may with advantage be quoted: “At an early stage of the argu-
ment I adverted to the familiar cases of attorneys’ clerks, and surgeons’
and apothecaries’ apprentices, and the like, in which this court has con-
stantly interfered, simply to prevent the violation of negative covenants;
but it was said that in such cases the court only acted on the principle that
the clerk or apprentice had received all the benefits, and that the pro-
hibition operated upon a concluded contract, and that, therefore, the in-
junction fell within one of the exceptional cases. I do not, however, appre-
hend that the jurisdiction of the court depends upon any such principle;
it is obvious that in those cases the negative covenant does not come into
operation until the servitude is ended, and, therefore, that the injunetion
cannot be required or applied for before that period. The present is a
mixed case, consisting not of two correlative acts to be done, one by the
‘plaintiff and the other by the defendants which state of facts may have
and in some cases has introduced a very important difference,—but of an
act to be done by J. Wagner alone, to which is superadded a negative stipu-
lation on her part to abstain from the commission of any act which will

-
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. The opinion has recently been expressed by a very eminent -
judge that Zumley v. Wagner is ‘‘rather an_anomaly to be fol-
lowed in cases like it, but an anomaly which it would be very
dangerous to exterd’’®. But its authority still remains unim-
pugned in England, so far as regards the actual decision; and
it has been followed n.ore than once where the effect of simila»
contracts was in question®,

break in upon her affirmative covenant—the one being ancillary to, concur-
rent and operating together with the other. The agreament to sing for the
ylaintiﬂ, during three months at his theatre, and during that time not to sing
or anybody else, is not a correlative contraet, it is in effect one contract;
and though beyond all doubt this court could not interfere to enforce the
specific performance of the whole of this eontract, yet in all sound construe-
tion, and according to the true spirit of the agreement, the engagement fo
perform for three months at onv theatre must necessarily evclude the right
to perform at the same time at another theatre. It was olearly intended
that J. Wagner was to exert her vocal abilities to the utmost to aid the
theatre to which she agraed to attach herself. I am of the opinion, that if
she had attemoted, even in the absence of any negative stipulation, to per-
form ot another theatre, she would have broken the spirit and true mean-
ing of the contract as much as she would now do with reference to the
contract into which she has actually entered. Wherever this ocurt has not
proper jurisdietion to snforce specific performance, it operates to bind
men’s consciences, as far as they can be bo'tnd, to a true and literal per-
formance of their agresments; and it will not suffer them to degart from
their contrsots at their pleasure, leaving the ‘?:rty with whom they
have contracted to the mere chance of any damages which a jury
may give. . . . It was objected that the operation of the injune-
tion in the present case was mischievous, excluding the defendant J. Wagner
from performing at any other theatre while this court had no power to
compel her to perform at Her Majesty’s Theatre. If is true, t.at I have
not the means of compelling her to sing, but she has no cause of com-
laint, if I compel her to abstain from the commission of an act which she
as bound herself not to do, and thus possibly cause her to fulfill her en-
gagement.”

8Lindley, L.J., in Whitiwood Chemioul Cuv. v. Hardman (1881) 2 Ch.
418 (428).

9In Stiff v. Cassell (1856) 2 Jur. N.8. 348, it was held that a primd
facie case was made out for enforcing by injunction an agresment of an
author employed to compose tales for a weekly newspaper, t 1t he would
write only for publications of a specified class within the period covered by
the contract.

That a stipulation by an actor not to act at any other theatre than
that of his employer, without permission, may be enforced by injuncion,
was held in Grimaton v. Cunningham (1884) 1 Q.B, 125,

See also the two ecases reported under the caption, Lanner v, Palace
Theatre (1893) 0 Times L.R, 162. The facts are stated in § 1, note 3,
supra, .

In Donnell v. Bennett (1883) ¢8 L.R, Ch. Div. 835 (a case relating to
the sale of chattels), Fry, J., after referrin% to certain earlier decisions,
remarked: “They appear to me to shew that in cases of this desoription

g
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It is now settled that the principle of Lumley v. Wagner
ought not to be applied to an agreement which, though negative
in form, is affirmative in substance 1%

9, Bawme subjest.  American O&l&il‘evﬂmd.._:[n gome of the sarlier
American cases the courts applied or recognized the doatrine,
that an injunction should not be granted to restrain the breach of
a negative stipulation in a contract of service’. In the form in

where a negative clause is found, the court has enforeed it without regard
to the question whether specifie performance could be granted of the entire
contract.” He declined to attach any importance to the point made by
counsel, that in all those cnses the negative contract enforced was but a
part of a larger contract,—was a separable part of that larger contract,
and thai those cases did not apply to a ense like the ons before the court,
in which the neiaﬁve contract was co-extensive with the positive contract.
He considered that the positive and negntive stipulations in Lumley v.
Wagner, supra, were substantially co-extensive, and pointed out that Lord
Bt. Leonards did not dwell on the distinetion which it was now sought to
draw, and that, so far as he was sware, no truce of it was to be found in
the earlier authorities.

1 Dawig v, Foreman (1894) 8 Ch, 684, There an agreeme it for the em-
ployment of u manager of a business contained a clause providing that the
employer would not, except in the case of misconduct or a breach of the
agreement, require the manager to leave his employ. The employer gave to
the manager nobice purporting to determine the agreement and the service
created thereby, and the manager brought an action for an injunction to re-
strain the employer from acting on the notice. Held that the clause above
mentioned was equivalent to a stipulation by the employer that he would re-
tain the manager in hiz ems oy, and that an injunction ought not to be
granted. Kekewich, J., laid 1t down as settled law, that an agreement for
personal serviee cannot he enforced otherwise than by an nction for dam-
sges, oxcept in certain cases where there is a strictly negative stipulation.
But in view of the remarks of Lord Selborne and Lindley, L.J., referred to
in 8 8, post, this statement is evidently wanting in precision,

1 In Hamdlin v. Dinneford (1835) 2 Edward’s Ch, 328, a preliminary
injunction to restrain the breach of a provision binding an actor not to
perform during a certain period at any other +heatre than that of the
plaintif was denied, on the grounds, that the controversy was a matter
merely between employer and employé, which should be left to a court of
law, that the jmprisonment of the defendant for contempt, the only means
of enforeing the injunction would defeat the very object aimed at by the

laintiff, and that the only relief that eould be given would be restrictive
in its nature and leave the positive part untouched, This Czeision was
rendered befors Kemble v. Kean (see last section), but the court took the
same view of the effact of Morris v. Colman (1811) 18 Ves. 437, as was
taken by Shadwell, V.C,, in that case, viz.: that its actual ratio decidendt
was the existence of & partnership between the plaintiff and defendantj~—
a theory which, as has been shown in the preceding section has been repudi-
ated in England,

In Saenguirico v. Benedetti (1847) 1 Barb, 315, where an injunction




eeveeewbgn . . . * il

o g

"THE -LAW -OF OONTRACTS,

which it was originally propounded, that doctrine. is.now obso- .

lete. As will be shown in a subsequent section, the development
of judiei~l opinion with respeet to.the jurisdiction of courts of

. equity to enforce such s stipulation has in the United States pro.. . ...
cseded along lines essentially differsnt from those indicated by -

the Englisi decisions.

8. Absence of express negative stipulation, to what extent a bar to
exercise of equitable jurisdiotion. Znglish cases reviewed.__In one case
the principle upon which Lord Eldon proceeded in refusing an
injunction to restrain the breach of a contract which contained
no negative stipulation was, that, **it would be against the mean-
ing of the agreement to affix to it a negative quality and import
& covenant into it by implieation’’®. In a leading decision the
effect of which has been stated in § 6, ante, this principle was
explicitly approved by Lord St, Leonards? But, in spite of this
clear expression of his opinion, some remarks made by him in
another part of his judgment werc subsequently construed as
indicating that he considered it to bs permissible for a court
under some ecircumstances to read into a contraet an implied
negative stipulation, and to grant relief on the same footing as
if the defeudant had expressly bound bimself not to render ser-
vices to other persons. The doetrine embodied in the decisions
which were based upon the assumption thst this was the correct
construction of his language may apparently be stated in some
such form as this: For the purpose of laying a foundation for

—

agninst an opera singer was refused, the court relied upon Hemblin v.
Dinneford and Kemble v. Kean.

In Burton v, Marshall (1849) 4 Gill. (*d.) 487, the court referred
to the decisions in Kemble v. Kenn and Kimoerley v. Jennings. ns furnish-
ing as a fortiori ground for declining to enforce o contract which did not
contain a negative stipulation,

In Lumley v, Wagner (see below), this was sald to be the rationale of
Clarke v, Price (1820) 2 Wils, 157, (defendant violated his mgreement to
t?kp {ggp)es of cases in the Court of Bxchequer, and compose reports for the
plaintiff).

2 Lumley v. Wagner (1852) 1 De G. M. & Q. 804, At p. 622, the ‘

learned judge said: “I magv at once deolars that if I had only to deal with
the aflirm+tiva covenant of the defendant, J, Wagner, that she would per-
form at Her Msjesty’s Theatre, I should not have granted any injunetion.”
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- the exercise of eguitable jurisdietion, a negative atipulation may
-be implied, whenever it is & reasonable iliference from the terms
of the affirmative portion of the agreement, that the parties con-
tracted on the nnderstanding, that the employé was not to

- render-service to-anyone except the employer. Such an infer-

ence might, it was held, be properly drawn, where the employé
had bound himself to give his whole time to the employer, or to
work exclusively for the employer, or to render certain definite
services on specified premises®.

3In Montague v. Flockton (1873) L.R. 16 Eq. 189, Malins, V.C,, stated
his conclusions and the reasons therefor in the following terma: “It appears
to me, on the plainest ground,:that an engagement erform for mine
months at Theatre A, is a contract not to psrform at Theatre B, or at
MKY other theatre whatever. How i a man to r;‘sarfot‘m his duty to the pro-

rietor of a theatre if, when he has engaged himself to perform for him,

¢ is to go away any night that he may be wanted to another theatre? I
must treat Mr. Flookton as if he ware the greatest actor in the world, and as
if wherevor he went the public would run after him; and according to this,
if » proprietor engages an actor to-perform for him, he ia not, because he is
only wanted for three nights in the week, to be at liberty to go and perform
at any other theatre during the other three nights, and thereby take away
the advantage of the contract which he has entered into with his employer,
That, in my opinion, is utterly inconsistent with the proper construction of
the contract.” The learnes ‘udge relied upon two other cases in which the
same view, that an engagew.ent to act at one theatre is an implied prohi-
bition against acting at any other, had been taken, viz, Webster v. Dillon
(1857) 3 Jur. N.8, 432 (a decision rendered by Page-Wood, V.C. (after-
wards Lord Hatherlay), upon the assumption that he was sustained by -the
authoritgy of Lord St, Leonards, and Feohier v. Montgomery (1863) 33
Beav, 227, s deoision by Lord Romilly, who construed n contract in which
thers wns no negative stipulation, as importing an agreement on the part
of the plaintiff to employ the defendant to act at a certmin theatre, and on
the part of the defendant to perform nowhoere else without the plaintifi’s
consent, but refused to enforce the latter agreemant on the ground that
the glaintiﬂ‘ had kept the defendant idle for flve months (sse §3, note 7,
ante). .

Bee also Jackson v. Astley (1883) 1 C. & E. 181, where Pollock, B,,
observed, with regard to a contract $o serve the plaintiff for a specified
term, as the manager of his business, that, under appropriate circum-
stances, ifs breach might have been enjoined, although it contained
no express negative covenants, But he declined under the circumstance to
exercise his diseretionary power.

In view of the explicit and categorionl statement of YLord B8t
Leonards already referred to In the preceding note, it is difficult to
understand how the theory as to the effect of Lumlsy v. Wagner which
these cnses embody ean have originated. In Hontague v. Flockton, supra,
Maline, V.C., said that he relied chiefly upon the following gausage of the
Yord Chancellor’s judgment: “In all sound construction, and according to
the true spirit of the agresment, the engagement .o perform for three
months at one theatre must necessarily exclude the right to perform at the
same time at another theatre,” Another passage which has some bearing
upon the point is that in which the Lord Chancellor observed that the
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The cases decided upon this footing have been overruled by
the Court of Appeal, which declared them to have been based
upon a misapprehension as to the meaning of the words of Lord
St. Leonards®. But in estimating the actual position taken by

——

defendant would have violated her agreement by singing elsewhere, even
if there had been no negative stipulation. But, as Kay, L.J., remarked in
€ case cited in the next note, neither of these passages can reasonably
¢ regarded as susceptible of the construction put upon them. Having
regard to the explieit declaration of Lord St. Leonards above referred to,
It is clear that his statement that, even the absence of an express negative
Stipulation, a violation of the contract on the defendant’s would have been
Eredleable, could not have been intended to bear the meaning, that this
reach was a proper subject for equitable interference.

th t Whitwood Chemical Co. v. Hardman (1891) 2 Ch. (C.A.) 428. There
: € manager of a manufacturing company agreed to give during a specified
erm “the whole of his time to the company’s business.” The judgment of
ek_ewmh, J., who granted an injunetion, proceeded upon the ground that,
aving regard to the terms of the contract, it was a case in which a nega-
tlve §tlpu1at10n was expressed, and that it was not necessary to deal with
€ rights of the parties on the hypothesis that such a stipulation, if it was

0 be read into the contract must be a matter of implication. In the higher
court it was held, that, (whatever other remedies the company might have),
In the absence of any negative stipulation in that behalf, they were not
entitled to an injunction to restrain the manager from giving during the
€Im, part of his time to a rival company. Lindley, L.J., said: “The first
{iognt tq observe is, that there is no negative covenant at all, in terms con-
ained in the agreement on which the plaintiffs are suing—that is to say,
€ parties have not expressly stipulated that the defendant shall not do
any particular thing. The agreement is wholly an affirmative agreement,
nd the substantial part of it is that the defendant has agreed to give ‘the
Whole of his time’ to the plaintiff company. That is important in this
Tespect, that it enables us to see more clearly than we otherwise might
What the parties had in their contemplation. If there had been a negative
clause in this agreement, such as there was in Lumley v. Wagner, 1 De G.
fro & G. 604. and in some of the other cases, we should have been relieved
Tom the difficulty of speculating what they had been thinking about. We
shoulq have seen that they had had their attention drawn to certain specific
Points, and that they had come to an agreement upon those specific points.
t,OW every agreement to do a particular thing in one sense involves a nega-
ve. Tt involves the negative of doing that which is inconsistent with the
t g you are to do. If I agree with a man to be at a certain place at a
\Certain time, I impliedly agree that I will not be anywhere else at the
S8ame time, and so on ad infinitum; but it does not at all follow that, be-
¢ause g person has agreed to do a particular thing, he is, therefore, to be
Testrained from doing everything else which is inconsistent with it. The
court has never gone that length, and I do not suppose that it ever will.
¢ - . What injunction can be granted in this particular case which will
hot be, in substance and effect, a decree for specific performance of this
agreemént? It appears to me the difficulty of the plaintiffs is this, that
€y cannot suggest anything which when examined, does not amount to
this, that the man must either be idle, or specifically perform the agreement
Into which he has entered. Now there, it appears to me, the case poes
eyond Lumley v. Wagner, and every case except Montague v. Flockion,
W Rep. 16 Eq. 189. The principle is that the court does not decree
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that court, it is important to note that, although the broad theory,
that an affirmative agreement to perform certain services for a
specified person or on specified premises during a stated period
always involves by implication a negative stipulation not to
perform similar services for any other person during that period,
was empbhatically repudiated, Lindley, L.J., expressed his concur-
rence with the remarks of Lord Selborne in a somewhat earlier
case, to the effect that ‘‘the principle (applied in Lumley v.
Wagner) does not depend upon whether you have an actual neg-
ative clause, if you can say that the parties were contracting in
the sense that one should not do this, or the other,~some specific
thing upon which you can put your finger’”. As the English

specific performance of contracts for personal service, and the question is,
whether t* ere is anything in this case which takes it out of that principle.
I cannot sc2 that there is.” Referring to Montague v. Flookton, upon which
reliance had been piaced. he zdded: “I cannot read the decision of Malins,

. V.0, without seeing that he was under the impression that Lord St. Leun-

ards in Lumley v. Wagner would have granted the injunction, even if the
negative clause had not been in the contraet. This was a mistake. Lord St.
Leonards was very clear and explicit on that subject.” Kay, L.J., said:
*What strikes me in this case iz that, if the rourt could possibly interfere
in the way ip which the learned judge has interfered, by injunction, I do
not see any contract of hiring and service in which it ought not also to
interfere. To take the most simple and ordinary case, of a man’s domestie
servant, his butler (which was one of the cases put by way of illustration
in one of the judgments referred to), who has contracted to give the whole
of his time to his master’s service, Could it be possibly argued that an
injunction could be obtained to prevent his serving some one else during
that engagement? Yet if a negative is to be implied. I do not cee any cnse
whatever in which it could be more clearly imp‘)ied than in a case of that
kind. We must tread with very great eaution such a path as that which
this application invites us to pursue; and, as I think this case goes very
far beyond any other case which has been decided with consideration up to
this time, I certainly am very strongly disinclined to support this deci-
sion; I am all the more disinclined to support it, because one cannot help
seeing that the mode in which this injunction is granted is really the
only mode in which the court could possibly have granted such an injune-
tion. The court has implied a negative in the contract to give the whole
of hie time, and has therefore granted an injunction to prevent his gi-ing
any of his time to any other purpose. It is not really wanted, bond fide,
for that purpose, but it ie wanted to prevent him from setting up a rival
business which he has not contracted not to do.”

 This statement is intended to express the essence of a passage in
Lord Selborne’s judgment in Wolverhampton & W. R. Co, v. London & N.
W. R, Co. (1873) L.R. 16 Eq. 433 (440)., After referring to the case of
Lumley v. Wagner, he proceeded thus: “It was sought in that case to en-
large the jurisdiction on a highly artificial and technical ground, ang to
extend o it an ordinary case of hiring and service, which is not pro-
perly a case of specific performance; the technical distinetion being made
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authorities now stand, therefore, it is apparent that the doctrine
of an implied negative stipulation has not been rejected in toto.
In fact’it is obvious that no other position could be taken without
doing violence to the cardinal principle of equity. Jjurisprudence,
that, in determining the effect of a contract, the substance, not
the form, is to be considered. '

8. Eame subjeet. American cases reviewed. _The view embodied

in a few American cases is the same as that applied by the Eng-
lish courts, viz., that, generally speaking, upon a contract affirma-

that if you find the word ‘not’ in an agreement—'1 will not do a thing’—
as well as the word ‘I will’ even although the negative term might have
been implied from the positive, yet the court refusing to act on the implica-
tion of the negative, wil) act on the expression of it, I can only say that I
think it was the safer and the better rule, if it should eventually be
adopted by this court, to look in all such cases to the substanee and not
to the form. If the substance of the agreement is such that it would be vio-
lated by doing the thing sought to be prevented, then the question will
arise, whether this is the court to go to for a remedy. If it is, I cannot
think that ought to depend on the use of o negative rather than an affirma-
tive form of expression. If, on the other hand, the substance of the thing
is such that the re.nedy ought to be sought, elsewhere, then I do not think
that the forum ought to Le changed by the use of a negative rather than
an affirmative,”

This was one of the cases cited by Fry, J., in Donnell v. Bennett (1883)
L.R. 22 Ch, Div. 835, in support of his suggestion that the tendency of
recent decisions had been towards this view, “that the court ought to look
at what is the nature of the contract between the parties; that if the con-
tract ns a whole s the subject of equitable jurisdiction, then an injunction
may be granted in support of the contract, whether it contains or does not
contain & negative stipulation; but that if, on the other hand, the breach
of the contract is properly satisfied by daninges, then that the court ought
not to interfere whether there be or be not the negative stipulation, That,
I sny, appenrs to me to be the point towards which the authorities nre
tending, and I cannot help saying that in my judgment that would furnish
a proper line by which to divide the cases.” Compare also the similar
remarks of the learned judge in his work on Spec, Perf. (3rd Ed.) p. 396,
§ 802, DBut this forecast as to the trend of judicial opinion is not sus-
tained by the more recent decisions ‘cited in this section and in § 8. From
vhose decisions, it is apparent that the courts still attach a controlling im-
portance te the fact, that the contract does or does not contajn a negative
stipulation, :

In Muiual Reserve Fund L. Asso. v. New York L, Ins, Co. (C.A. 1808)
76 L.T. 528, where Whitwaod, eto,, Co. v. Hardman, supra, was followed,
the court laid down the following rule: “Before an injunction can be
granted, in order to enforce a written contract of Fersonul servics, there
must be a clenr and definite negative covenant, or it one is to be implied,
which is quite possible, it must be so definite that one can ses exaetly the
limit of 319. injunetion to be granted.” The conclusion was that from (Y
contract by an agent to “act exclusively for” his employer & negative coven-
ant not to do business for other employers eould not be implied.
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tive in all its provisions, the execution of which could not be
enforced in equity, a court of equity will not engraft a negative
stipulation, and restrain its breach by injunection®

In some States the doetrine as to the justifiability of implying
a negative stipulation has been stated in that extreme form which
has now been discredited in England® But as the American
courts limit the application of the doctrine to cases in which the
services are special in the sense explained in § 11, post, their
actual position is not the same as that of English judges.

10. Quality of the services, how far a material element. English
authorities examined._In one case Kekewich, J., observed, argu-
endo, that the rationale of the interference of courts of equity
for the purpose of preventing a violation of their contracts by
singers, actors, and other artists is, that, such employés possess
special capabilitiés for a certain kind of work, and that it is for
this reason peculiarly difficult to replace them !, The Court of

LIn Burton v. Marshall (1846) 4 Gill (Md.) 487, 14 Am, Dec. 171, the
court refused either to restrain an actress from performing at another
theatre, or her husband from permitting her to change her residence; or
another manager from giving her employment within the term, as an actress,
The court distinguished the decision in Morris v. Colman (1811) 18 Ves.
437, on the ground that it refated to a contract containing a negative
stipulation. It is interesting in a historieal point of view to observe that
this Maryland case was decided before Lumley v. Wagner (see § 6, ante).

A similar decision as to a danseuse was rendered in Butler v. Galletti
(1861) 21 How, Pr. 465,

In Mapleson v. Del Puente’ (1883) 13 Abb, N.C.C. 144, tho court ex-
pressed a doubt whether the piaintiff, an operatic manager, was entitled
to restrain the defendant, a singer, from the commission of acts not speci-
fieally prohibited in a negative clause. But the point was not decided.

2In Cort v. Leseard (1887) 18 Or. 221, the court, upon the authority of
Montague v, Flockton (§ 8, ante) which hac not then been overruled in ling-
land, expressed the opinion that, “in thé nature of things, a contract to act
at a particular theatre for a specified time necessarily implies a negative
against acting at any othe- theatre during that time. The agreement to
perform at & particular theatre for a particular time of necessity involves
an agreement not to perform at any other during that time.”

In Hoyt v. Fuller (N.Y, Su%er. Ct. 1802) 19 N.Y, Supp. 962, 47 N.Y,
8.R. 504, the court vemarked: “The contract was intended to give the plain.
tiffs, not the divided, but exclusive services, of the defendant, and where
that is apparent, a negative clause is not necessary to secure that result.

1 Whitwood Chemical Co. v, Hardman (1881) 2 Ch. 416, In one pas-
sage the learned judge remarked: (p. 420): “There are also cases, of which
Lumley v. Wagner (§ 6, ante) is an example, where the employd is an
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Appeal reversed the decision of the learned iudge, asserting the
right of the employer to enjoin the employé, (see § 8, anfe), but
did not make any comment upon this explanation of the decisions
referred to by him, The precise scope of his remarks is not
entirely clear. But if they are to be construed as embodying the
theory that the special quality of the services to be rendered is a
determinative element, in the sense that the jurisdiction of
courts of equity is dependent apon its presence, his view is not
borne out by the authorities. In the first place, a theory which
would attach to this element a differeniiating effect of this
deseription is quite inconsistent with the rationale of later cases
in which the court has enjoined or refused to enjoin the breach
of negative stipulations in contracts for services which did not
demand any special capacity®. In the second place it is to be
observed that, neither in the decision particularly mentioned by
Kekowich, J., nor in any other, has any language been used
which can fairly be interpreted as indicative of an adoption of
his view, All the judgments of the courts have been rendered
with reference solely to the consideration, that the given contract
did, or did not, embrace a negative stip-'lation, express or im-
plied %

artist, having special knowledge, special powers, or special abilities, which
he or she has engaged to give up and use for the benefit of the employer.
That is the foundation of such cases as Lumley v. Wagner. It is because
the defendant in a case of that kind is an artist who cannot easily be re-
placed that such an action is brought.” In-another place (p. 428) he
approved the decision in Montague v. Flockton (§ 8, ante), on the ground
that “an actor is also an artist a man with special powers, special abiities,”

2 In Lanner v. Palace Theatre (1893) 9 Times L.R. 162, 165, a teacher
of ballet-dancing was held by Chitty, J., to be entitled to enjoin two of her
pupils from violating & negative stipulation (see § 2, note 5, and § 6, note
8, ante), '

" “In De Francesco v, Barnum (1890) 43 Ch. D. 165, 45 Ch. D. 430, an
injunction in a similar case was refused by the same judge, but simply on
the ground that the contract was unfair. See § 2, note 5, ante.

3The very general language in which Chitty, J., in the cases cited in
last note, summed up the effect of the nuthoritic. has already been
atated. Sec § 6, ante.

The following remarks as to the extent of the juriadiction of courts of
equity with regard to the enforcement of negative stipulations are nlso
extremely significant in the present connmection, although the contracts
involved did not relate to service, :

“If the bill states a right or title in the plaintiff to the benefit of the
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11, Same subject. American doctrine.—(g) Generally—The theory
of which, as stated in the preceding section, Kekewich, J., seems
to be the sole exponent in England has taken firm root in the
United States. In a large number of cases it has been held that,
where the assistance of equity is sought to restrain an employé
from entering into engagements with a third person, an injunction
should be granted or refused, according as the stipulated ser-
vices do, or do not belong to a category indicated by such deserip-
tive phraseology as this: ‘‘unique’’!; ‘‘special, unique, and ex-
traordinary’’?; “‘unique, individual, and peculiar’’?; ‘‘individ-
ual and peculiar, because of their special merit or unique char-
acter’’*; ‘‘requiring and presupposing a special knowledge,
skill, and ability in the employé’’ 5. The effect of the decisions
rendered with reference to this doctrine is stated below ®.

negative agreement of the defendant, or of his abstaining from the con-
templated act, it is not, I conceive, material whether the right be at law,
or under an agreement which eannot be otherwise brought under the juris-
diction of a court of equity.’’ Lord Cottenham in Dietrichsen v. Cabburn
(1846) 2 Phill. Ch. 52 (58).

“If there is a negative covenant, the court has no discretion to exer-
cise. If the parties for valuable consideration, with their eyes open, con-
tract that a particular thing shall not be done, all that a court of equity
has to do is to say by way of injunction that the thing shall not be done.”
Lord Cairns, in Doherty v. Alman (1876) 3 App. C. 720.

1 Philadelphia Ball Club v. Lajoie (1902) 202 Pa. 210.

2Bronk v. Riley (1888) 50 Hun. 489; Strobridge Lith. Co. v. Crane
{1890) 58 Hun. 611 (memo.), 35 N.Y.S.R. 473, 12 N.Y. Supp. 898; Hoyt v.
Fuller (N.Y. Super. Ct. 1892), 19 N.Y. Supp. 962, 47 N.Y.S.R. 504; Rogers
Mfg. Co. v. Rogers (1890) 58 Conn. 356, :

All the courts which have used this particular combination of words
seem to have derived it from the following passage in 4 Pomeroy Eq. Jurispr.,
§ 1343: “Where a contract stipulates for special, unique, or extraordinary,
personal serviees or acts, or for such services or acts to be rendered or done
by a party having special unique and extraordinary qualifications, ..
the remedy at law of damages for its breach might be wholly inadequate,
since no amount of money recovered by the plaintiff might enable him to
obtain the same or the same kind of services or acts.elsewhere, or by
employing any other person.”

3 Jacquard Jewelry Co. v. O’Brien (1897) 70 Mo. App. 432.
¢ Burney v. Ryle (1893) 91 Ga. 707.

S Pomeroy, Spec. Perf. (2nd Ed.) § 24, adopted in Universal Talking-
Mach. Co. v. English (1891) 34 Misc. 342, 69 N.Y. Supp. 813; Philadelphia
Ball Co. v. Lajoie (1902) 202 Pa. 210.

§ (a) Injunction granted—In Hayes v. Willio (1871) 11 Abb, (N.Y.)
Pr. N.8. 167, where an actor was enjoined from violating a stipulation not
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If the views which the present writer has propounded in the
preceding section with regard to the rationale of the English

to perform elsewhere, the court argued thus? “It is indisputable, that when
theatrieal managers with large cupital invested in their business, making
contracta with performers of attractive talents, and relyindg upon such con-
traots to carry on the business of their theatres, are suddenly deserted by
the serfomers in the middle of their season, the resort to actions at law
for demages must fail to afford adequate compensation. It is not alwuys
that the manager is deprived of his means of carrying on his business, but
that his performers, by carrying their services to other establishmenus,
deprive him of the fruits of his diligence and enterprise, increase the rivalry
against him, and cause him an injury. It is as much his right, if he have
a contract to that effect, that no other establishment shall have the services
of his performers, as that he shall have them himself. There is no hardship
to the actors in preventing the breach of the negative part of their contraet,
for every man has the right to expeet to be held to his wgreement whon it
was entered into without fraud, and he receives the considermtion he de-
mands, and his contract entitles him to.” This decision was reversed
{1872) 4 Daly 259; on the ground that the plaintiff, being merely the
assignee of the rights of the party with whom the defendant had made a
contract under which he was to go to any place of amusement to which
that party might send him, had no right to maintain the suit. The re-
marks of the lower court, so far as they are relevant to the present sub-
joet, were in nowise impugned,

In Daly v, 8mith (1874) 88 N.Y. Super, Ct. 158, 40 How. Pr. 150, the
defendant who had agreed among other thinﬁs to act on the stage of plain-
tif’s theatre, during three semsoms, all such parts and characters as the
plaintiff might direct, and that without the plaintiff’s consent, she would
not act at any other place in the city of New York during the period covered
by the oontract was enjoined from accepting an engagement to play during
the ensuing senson at another New York theatre. The decision was put
upon the ground that, under the circumstances there was no adequate
remedy at law, where attractive public performers suddenly desert their
employers in the middle of their season, since they incremse the rivalry
against him bg_ joining other establishments. The remarks of Daly, J., to
this effect in Hayes v, Willio, ubi supra., were approved,

This case was relied upon in M'Oaull v. Broham (1883) 16 Fed. 37,
where the court formulated the tollowing rule: “Contracts for the services
of artists or authors of special merit are personal and peculiar; and when
they contain negative covenants which are sssential parts of the agreement,
as in this case, that the artists will not perform elsewhere, and the dam-
ages, in ease of violation, are incapable of definite measurement, they are
sueht 28 ought to be observed in good faith and specifically enforced in
equity.

§n Canary v, Russell (1894) 9 Mise, 558, 61 N.Y.S.R. 665, 30 N.Y.
Supp. 122, the court, remarking that the jurisdiction of a court of equit!
to enforce negative stipulations in the case of nctors was well established,
granted an injunction to restrain an operatic singer from performing for
another manager during the second of two sensons during which the plain.
tiff was entitled to command the defendants' services, upon exercising the
option given by the contract. Tt was, however, held that the restriction
was not applicable to the summer months intervening between the two
SeAs0ns.

In Philadelphia Ball Club v, Lajoie, 51 Atl. 978, 202 Pa. 210, the court
thus stated its reasons for granting an injunction to restrain a professional
base-ball player wha had sold his services to the plaintiff for a certain pericd
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decisions, be eorreet, it is manifest that the doctrine dise\is_aed in
this section indicates a severance of the currents of Euglish and

from accepting employment from another club, “The evidence in this case
justifies the conclusion that the services of the defendant are of such a
unique character, and display such & special *nowledge, skill, and ability
as renders them of Feculir.r value to the plaintiff, and so difficult of sub-
stitution, that their loss will produce irreparable injury, in the legal signifi-
cance of that term, to the piaintiff. The action of the defendant in vio-
lating his contract is a brench of good faith, for which thers would be no
adequate redress at law, and the case therefore properlg calls for the aid
of equity, in negatively enfo:cing the performance of the contract, by en-
joining against its breach.”

In Metropolitan Eahibition Co. v. Ewing (1980) 42 Fed. 108, where a
base-ball player was restrained from violating a negative promise, the coure
stated it was applfving the “‘generally recogmized doctrine” that “while &
court of equity will not ordinarily attempt to enforce contracts which can-
not be carried out by the machinery of a court, like that involved in the
present case, it may nevertheless practically sccomplish the same end by
enjoining the breach of a negative promise”

In Metropolitan Pach, Oo. v. Ward (1860) App. D. 0 N.Y. Supp. 778,
24 Abb. N.C. 308, the power of the court to enforce a restrictive provision
against a base-ball {)layer was asserted; but the circumstances were held
not to justify a preliminary irjunction.

In Daly v, Bmith, supra, & special point was raised by the faot, that
it was expressly stipulated in the contract that if the defendant should
refuse to fulfili her part, and should attempt to perform at any other
theatre before the termination of her agreement with the plaintiff, the
plaintiff might by legal process or otherwise, restrain her from so perform-
ing, on payment to ler, during such restraint, of a sum equal to one-
quarter of the salary to be paid to her under the contract, in lieu of her
salary. The court, referring to the general rule that parties cannot confer
jurisdiction by stipulation, refused to interiere with this arrangement for
the reason that, as the {'urisdietion existed wholly irrespective of the clause,
it was competent for the parties to agree upon tha terms of restraint in
& proper case, like the one under review.

{b) Imjunction refused.—In Rogers v. Rogers (1890) 58 Conn, 356, 20
Atl, 467, the defendant agreed that he would serve the plaintiffs for twenty-
five years under the direction of their general manager, travelling for them
a8 directed, and rendering such services in the capacity of a secr..ary or
other officer as they might desire; and that he would not be engaged, or
aliow his name to be used, in any other hardware or cutlery business, either
as manufacturer or seller, but would give his entire time and servicez to
the interests of the plaintiffs. In a suit for an injunction against the defen-
dant’s leaving the employment of the plaintiffs and engaging in any other
hardware or cutlery business, or allowing his name to be used in any such
other business, in which the plaintiffs set out the defendant’s contract and
averred that his services hag, by his familiarity with their business and
customers, become of special value to them, that he was negotiating with
certain rival manufacturers to go into their service and to allow his name
to be used as a stamp upon their wares, and intended to uss for their
advantage his knowledge of the Elaintiﬁ‘s’ business, and that his doing so
would cause irreparable damage to the business of the plaintiffs, the court
refused to grant the rellef asked for, saying: “These services, while they
may not be material and mechanical, are certainly not purely intellectual,
nor are the; special, or unique, or extraordinary; nor are they so peeuliar
or individual that they could not be performed by any peraon of ordinary
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American authority. Yet it seems impossible to draw from the
language used by most of the American courts which have
adopted the doctrine any other inference than that they supposed
themselves to be following the English precedents”.

(b) To what descriptions of services the doctrine is applic-
@ble.—TIn some of the cases in which this doctrine has been ap-
Plied or recognized, the view has been advanced that the only

————

!ntel_ligeuce and fair learning.”” The other points decided were (1) that
1t did not appear that the plaintiffs had a right to the defendant’s name
88 & trade-mark, and that if they had, they could have no difficulty in pro-

ting their ownership of it; and (2) that it did not appear that the use
of the defendant’s name by other manufacturers would do the plaintiffs any
njury beyond what might grow out of a lawful business rivalry; and that
}f,"by_ reason of extraneous facts, such use would be wrongful or specially
i0jurious, such facts ought to have been set out, so that the court might
Pass upon them.

In Burney v. Ryle (1893) 91 Ga. 701, the defendant had assigned to a
firm his interest in a certain contract of agency for an insurance company,
and in the assignment covenanted to remain with the firm as special agent
In a named State for one year, and to give his entire time and attention
to the business of that company by procuring for it applications for insur-
ance. Held, that an injunction would not be granted at the instance of the

™m to restrain the assignor from soliciting insurance or transacting
business for a rival company,—the assignment containing no express cove-
nant that he would not do so, and it not appearing that he was specially
Sklllflll, successful, or expert, insurance agent whose place could not be
readily supplied by another equally competent to attend to the business for
Which his services had been engaged.

For other cases in which an injunction was refused see W. L. John-
son Co. v. Hunt (1892) 66 Hun. 504, 50 N.Y.S.R. 104, 21 N.Y. Supp. 314
(&dvertising solicitor: Barrett, J., dissented on the ground that defendant

ad by his long connection with plaintiff acquired a special knowledge of
the business); Jacquard Jewelry Co. v. O’Brien (1897) 70 Mo. App. 432,
(Jewelers’ travelling salesman).

.. "In Rogers Mfg. Co. v. Rogers (1890) 58 Conn. 356, the authority
Cited for the refusal of an injunction in a case where the services were
ot of g special character was Lumley v. Wagner (see § 6, ante).

\ similar misapprehension as to the rationale of this decision is trace-
able in Daly v. Smith (1874) 38 N.Y. Super. Ct. 158, 49 How. Pr. 150,
_W.here the court professed to follow it, although the quality of the ser-
Vices was the controlling factor.

For other cases in which that decision was cited, but in which the
courts determined the rights of the parties with reference to the quality
of the services, see Fredericks v. Mayer (1857) 13 How. Pr. 566; Bronk
V. Riley (489) 50 Hun. 489; Metropolitan Exch. Co. v. Ward (1890) 9
N.Y. Supp. 779, 24 Abb. N.C. 393; Cort v. Lassard (1887) 18 Or. 221.

In Jacquard Jewelry Co. v. O’Brien (1897) 70 Mo. App. 432, it was
‘Observed that the doctrine of Lumley v. Wagner had received only a quali-

ed indorsement in the United States. So far as the present writer is
AWare; this is the only remark in any of the reports which indicates an
"PPl‘epiation of the fact that the positions of the courts in England and

Merica are different. :
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services to which it can properly be deemed applicable are
thuse which are wholly or pri.cipally concerned with the exer-
cise of the intellectual faculties®. But there is manifestly no
satisfaotory ground upon which this method of classification can
be sustained. The damage arising from the desertion of such
an employé as a highly skilful dancer or acrobat may well be,
and, as 2 matter of fact, frequently is, as irreparable as the dam-
age caused oy the abandonment of their contracts by authors,
artists, or actors®. The preferable conception is that the appro-
priate criterion for determining the category to which the ser-
vices belong is supplied by the answer to the question, ** whether
a substitute for the employé can readily be obtained, and whether
such substitute will substantially answer the purpose of the con-
tract . . . since where a proper substituie can readily be
secured, and the service demands no exclusive individuality, the

8 Predericks v. Mager (1857) 13 How. Pr. 486, 571; Butier v. Galletti
(1861) 21 How, Pr, 466; Daly v. 8mith (1874) 38 N.Y. Super. Ct. 15¢, 49
How. Pr. 000; Burney v. Ryle (1883) 91 Ga. 701,

9In Metropolitan Each, Co. v. Ward (1890) 9 N.Y. Supp. 779, 24 Abb.
N.C. 393, the court said: “Between an actor of great histrionie ability and
8 professional base-ball player, of peculiar fitness and skill to fill & par-
ticular position, no substantial distinction in applying the rule laid down in
the cases cited can be made. Each is sought for his particuldr and peculiar
fltness, each performs in publie for compensation, and each possesses for
the menager & means of ai racting an audience. The refusal of either
to perform according to contract must result in loss to the manager, which
is increased in cases where such services are rendered to a rival.”

The power of the court to grant injunctions against base-ball players
was also asserted in Philadelphia Ball Qlub v. Lajote (1902) 202 Pa. 210,
51 Atl. 973; Metropolitan Eahibition Co, v. Ward (Sup. Ct.) (1890) 24
Abb. N, Cas. 383, 9 N.Y, Supp. 779,

In Cort v, Lassard (1887) 18 Or, 221, where an acrobat was concerned,
the court repudiated the criterion suggested in Fredericks v. Mayer and
Butler v. Gallsiti, supra,

The doctrine that cases in which the services are intellectual constitute
merely one class among several in which equitable interference is proper is
also distinetly embodied in the following passage: “Where a eontract stipu-
lates for special, unique or exirnordinary personal services or acis, or
where the services to be rendered are purely intellectual, or are pueuliar and
individual in their character, the court will grant an injunction in aid of
a specific performance. But where the services are material or mechanical,
or are not peculiar or individual, the party will be left to his action for
damages.” m, Rogers Mfg. Co. v. Rogers (1890) 58 Conn, 356 (384).

In Jaoguard Jewelry Co. v. O’Brien (1897) 70 Mo. App. 432, the court
observed that the doctrine is applicable both to services of an intellectual
character, and to those of a mechanical nature which require special skill.
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reason for this exceptional departure from eommon-law principles
fails, and the parties should be left to their ordinary remedies’’ *,

By the adoption of this criterion the main doctrine is limited
to this extent, that the fact that a defaulting employé possesses
special knowledge will not emtitle his employer to an injunction,
unless it is affirmatively shown by the employer that such skill
cannot be supplied by sthers.

In some of the cases under this head that phase of ‘‘irrepar-
ability’’ which is referred to the coneeption of the impossibility
of estimating with reasouuble precision: the damage whizh the
breach of contract will produce, is adverted to as one of the
grounds of the equitable jurisdiction exercised. . As that impos-
sibility is predicable in almost every instance in which the ser-
vices are special and unique, it will ordinarily constitute merely
a cumulative reason for issuing an injunction. Bn. it has been
held that, if the services are not of that character, the fact that
the damages cannot be computed upon any aceurat: footing will
not of itself justify such relief *,

(¢) Doctrine applicable, whether the contract does or does
not embrace a negative stipulation—In what appear to be the )

10 Strobridge Lithographing Co. v, Cranme (1890) 12 N.Y, Supp. 888
(court refused to issue an injunction against a somewaiat talented young
lithogmphio sketcher).

One who has engaged = great actor can procure no substitute, if the
netor breaks his engagement and periormed elsewhere; while if & salesman
leaves his employer it will be easy to supply his place.” Bronk v. Riley
(1888) 50 Hun. 489,

The impossibility or extreme difficulty of procuring substitutes for per-
sons of unique talents is also adverted to in Duff v. Russell (1801) 28 Jones
& Bp, 80, 14 N.Y, Supp. 134; Cort v. Lassard ¢ Lucifer (1880) 18 Or. 221;
Philedelphia Ball Club v, Lajoie (1802) 202 Pa. 210, (citing Pomeroy, Spee,
Perf, p. 81); Burney v. Ryle (1803) 91 Ga. 701 {citing Beach Mod. g}q.
.I)'{umagg.l § 772); Bdwards v, Fitzgeraeld (N.Y. Sup. Ct. 1895) 9 Nat. Corp.

ep. 453,

I Universal Talking Mach. Oo. v, English (1901) 69 N.Y. Supp. 813, 34
Misc, Rep. 342, the court declined to the breach .f his contract by & man
employed to develop and perfect improved processes for recording and re-
producing sound,

12 See, for examgle, Frederscks v. Mayer (1857) 13 How. Pr. 566;
Burney v. Ryle (1893) 91 Ga. 703,

1 Such was the situation in Kessler v. Chappelle (1902) 73 App. D.
447, 77 N.Y, Supp. 285 (see note 16, infra),
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earliest cases in which the quality of the services is adverted to
as one of the material elements for consideration, the contracts
embraced negative stipulations, and tuis cireumstance is reflected
in the language of the doctrinal statements of the eourts ¥. Such
a stipnlation is also found in many of the contracts discussed in
the more recent cases which have been decided with reference to
that factor

But there is nothing in the langvage or reasoning of the courts
to indicate that the propriety of interfering in a given case was'
to be determined with reference to the inelusion or non-inclusion
of a provision of this kind. The conclusion to which this nega-
tive evidence as to their views may reasonably be said to point is
also supported by several decisions which distinetly embody the
motion, that the ultimately differentiating factor is the quality
of the services, and not the question, whether the employé has
or has not bound himself to abstain from rendering services to
a third person ™,

14 See Fredericks v. Mayer (1857) 13 How. Pr, 560, aff’d 1 Bosw. 227;
Butler v, Galletti (1861) 21 How. Pr. 465, In ¢he later case Hoffman, J.,
observed: ‘I do not think I am bound by the cases to hold, that where there
are clear and absolute negative stipulations . . . upon a subject involv-
ing in gart the exercise of intellectual qunlities, and a special case of the
fmpossibility or great difficulty of measuring dusiages is present, that the
jurisdiction to forbid the violation of such covenants does not exist.”

15 See note 6, supra,

18 In Duff v. Rusvell (Super. Ct. N.Y. 1891) 28 Jones & S. 80, 14 N.Y.
Supp. 134, 30 N.Y.B.R. 266, it was held that, as the defendant, a singer, had
agreed to appear in seven performances in each wesk, (execlusive of Sun-
days), which the plaintiff company was to give in New York, it was not pos-
sible for her to perform elsewhers in New York without a violation of her
contract with the plaintiff, and that & negative clause was unnecessary to
secure to the plaintiff exclusively the services of the defendant. It was
also held that, as it had been arranged between the parties, but without
prejudice to the rights of either, that the defendant, upon giving an under-
taking to pay a certain sum as liquidated damages in case it should be
finally determined that the plaintiff was entitled to an injunction might go
on and fulfil her contract at the Casino, the fact that the plaintifi's con-
tract with the defendant had since then expired would net preclude the
court from do wmining the plaintiff’s original right to relief by means of
an injunction. This decision was affirmed (without any opinion), hy the
Supreme Court in 16 N.Y. S\;}) . 558, and by the Court of Appeals in 133
N.Y. 878, 31 N.E. 622, 45 N.Y.8.R. 93l.

In Hoyt v. Fuller (N.Y. Super. Ct, 1892) 18 N.Y. Supp. 902, 47 N.Y,
S.R. 504, Jefendant, an actress and danseuse, performing the “SBerpentine
Dance,” o specialty which she had invented and composed, and as she
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asserted could be performed by her alone, agreed with plaintiff to perform
for him during “the run” at his theatre, and on the termination of the
Tun to “go on the road,” and “for a run in Boston,” not exceeding August
1, 1892, the option of terminating the contract being left with plaintiff.
Held, that the contract, though there was no negative clause in it, gave
laintiff the exclusive right to defendant’s service, and that she could not,
uring her leisure time, perform at other theatres. “The court took the
broad ground that equity will not interfere to prevent the violation of such
contracts, except where the services are special, unique, and extraordinary.

In Strobridge Lith. Co. v. Crane (1890) 58 Hun. 611 (memo.) 35 N.Y.
S.R. 473, 12 N.Y. Supp. 898, the sole reason assigned for refusing an injunc-
tion was, that the services were not special or unique (lithographic
sketches).

In Kessler v. Chappelle (1902) 77 N.Y. Supp. 285, 73 App. Div. 447,
the court proceeded upon the ground that, where the services are not of that
character, the practical impossibility of determining the damages which will
result from a breach of the contract does not of itself constitute a sufficient
ground for the interference of equity. The court refused to enjoin the
breach of a negative stipulation by a salesman in the employ of agents for
a French firm of winemakers, the evidence being that the plaintiffs em-
ployed a large number of other persons to perform similar duties.

In the headnote written by the court for Burney v. Ryle (1893) 91
Ga. 701, it is explicitly laid down that, “unless personal services are in-
dividual and peculiar because of their special merit or unique character, a
negative covenant (even when express), not to render them to others than
the plaintiff, will not be enforced by injunction in order that the plaintiff
may have the incidental benefit of an affirmative covenant to serve him
exclusively for a specified time.”

In Bdwards v. Fitzgerald (N.Y. Sup. Ct, 1895) 9 Nat, Corp. Rep. 455,
8 dancer of exceptional talent was enjoined from performing for other
employers, although her contract did not embrace a negative stipulation.
Barrett, J., took the position, that “an agreement to play for a season,
or for a tour, with a particular manager imports exclusive service,” and
consequently an implied negative covenant. In support of this doctrine
he cited Montague v. Flockton, being apparently not aware that this case
has been overruled in England. See § 8, ante.

C. B. LasBaTT.

LONG ADDRESSES AT THE BAR IN ROME.

We are apt sometimes to regard the weakness for lengthy
addresses at the Bar as an indication of modern deterioration;
but if the pages of history are searched, it can be ascertained
that, even contemporaneously with the most brilliant foremsic
orators of Rome, many members of the Bar prided themselves
upon the length of their speeches. In the time of Cicero the
duration of counsel’s speeches was left to the discretion of the
judge. Pompey framed a regulation that the accused should be
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entitled to engage the Court in eriminal matters for a period half
as long again as that taken by the accuser. A water-clock was
utilized by the Court (clepsydra) fc- tk: purpose of ‘measuring
time, and f the judge, in the exerrize of his diseretion, gave a
hearing beyond that preseribed he was said dare aquam—to
give water.

An amusing instance of ‘‘giving water’’ occurred when Julius
Gallicus, 2 Roman advocate, was pleading before the Emperor
Claudius. Having given offence to the Emperor, he was ordered
to be thrown into the Tiber; but whether the Imperial irritation
was due to undue verbosity or not, history does not, apparently
relate. Regulus was a great offender with wearisome orations,
and Quintiliay tells us that many advocates were proud of their
lengthy addresses. Pliny on many occasions spoke at great
length., In opening the case at the trial of Marcus Priscus,
before the Senate, he spoke for five hours, There are, however,
among the profession to-day those who would in point of time
have ‘‘given him points’’ on this occasion; but as the worst
offenders in this respect arc the most intolerant of an identical
weakness in others, there are, I think, few who would have been
prepared to exercise the patience he displayed when fulfilling
the funetious of judge himself, ‘As for myself,’’ said he (Pliny,
Ep. vi, 2), “whenever I sit upon the Benech-—which in much
oftener than 1 appear at the Bar—I always give the advocates
as mt ¢h water as they require; for I look upon it as the height
+ presumption to pretend to guess, before a cause is heard, what
.. .ne it would require, and to set limits to an affair before one is
acquainted with its extent, cspecially as the first and rhost sacred
duty of a judge is patience, which, indeed, is itself a very con-
siderable part of justice. But the advoecate will say many things
that are useless. Granted. Yet, ig it not better to hear too much
than not to hear enocugh? Besides, hov can you know that the
things are useless till you have heard them? What a model!

—South African Law Review.
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AprpPeAnL T0 KING IN UOUNCIL—(MISSION OF APPELLANT TO MOVE
FOR NEW TRIAL WITHIN TIME PRESCRIDED BY COLONIAL ACT—
CoNTRACT—CONSTRUCTION.

Emery Co. v. Wells (1906) A.C. 515 was an appeal from the
Supreme Court of Honduras in which the Judieial Committee of
the Privy Council (Lord Davey and Sir A, Wilson and Sir A,
Wills), hold that where the appellant had failed to move for a
new trial within the time prescribed by the stuiute of Honduras
the Judicial Committee had no power to relax or dispense with
the provisions of sueh statute. Consequently no grounds were
open to the appellant in such & case exeept whether or not, upon

* the facts as found, the judgment entered was right. The Judicial

Committee also held that where a case turns upon the proper
construction of a written document a judge is justified in decid-
ing that himself and not submitting it to a jury. :

PRACTICE—AVPEAL—TIME FOR APPEALING ALLOWED TO EXPIRE
OWING TO MISTARE OF COUNSEL—LEAVE TO APPEAL—DISCRE-
TN OF COURT.

In re Coles cud Ravenshear (1907) 1 K.B. 1. An order had
been made by a Divisional Court setting aside an award. At
the time the order was made the coungel for the unsnecessful
part, expressed the opinion that the order was final, and that
therefore his client would have three months to appeal; relying
on this opinion the solicitor omitted to give notice of appesal
until after the lapse of fourteen days, within which time the
appeal should have been brought, the order not being made in an
action, a fact which had been overlooked, an application was
therefore made to extend the time for appealing, but the Court
of Appeal (Collins, M.R., and Cozens-Hardy and Farwell, L.JJ.)
refused the application, considering themselves bound by the
cases of Re Helsby (1894) 1 Q.B. 742, and International Finan-
cial Society v. Moscow Gas Co, (1877) 7 Ch. D. 241, We may
ohserve that a more liberal rule prevails in the Ontario Divisional
Courts. And in this case the Master of the Rolls said: *‘If the
case were free from authority, and I felt myself at liberty to fol-
low my own judgment in the matter, I should unkesitatingly
allow the time to be extended.”




160 CANADA LAW JOURNAL.

LANDLORD AND TEMANT—COVENANT TO PAY BENT IN ADVANCE—
ANTECEDENT AGREEMENT TO TAKE BILL FOR RENT—CONTRACT
—-VARIATION OF CONTRAQT——EVIDENCE—COLLATERAL AGREE-
MENT,

In Henderson v. Arthur (1907) 1 KB, 10 the plaintiff, a
landlord. sued upon s covenant in the lease for the payment of
rent, and the defendant set up that by 8 parol agreement made
with the plaintiff before the execution of the lease the plaintiff’
agreed that he would accept a bill of exchange payable at three
months for the rent as it became due. Lord Alverstone, C.J., who
tried ‘'the case admitted evidence of this agreement and gave
judgment for the defendant; but the Court of Appeal (Collins,
M.R., and Cozens-Hardy and Farwell, L.JJ.) overruled his
decision, and held that the evidence was clearly inadmissible as
violating the first principles of the law of evidence, because it
would be to substitute the terms of an antecedent parol agree-
ment for the terms of a subsequent formal contract under seal
dealing with the same subject matter, That the agreement could
not be regarded as an independent collateral agreement because
it purported to provide in another, and contradictory manner,
what was subsequently provided for in the lease. The Court also
holds that a covenant to pay means to pay in cash, unless other-
wise expressed.

CRIMINAL OFFENCE—AIDING AND ABETTING—SUMMARY JURISDIC-
TION AcTt (1848) 11 & 12 Vicr. c¢. 43), s. 5—AIDER AND
ABETTOR CONVICTED AS PRINCIPAL—(CR, CobE, 8. 61 (B) (¢)).

Du Cros v. Lambourne (1907) 1 KB, 40 was an appeal from
a convietion for driving a motor car at an unlawful speed. The
evidence was that the appellant owned the car and was sitting
in the front seat with a lady, who was driving it, and that it
was going at the rate of fifty miles an hour, which was danger-
ous to the public. The Divisional Court (Lord Alverstone, C.J.,
and Ridley and Darling, JJ.) held that the conviction was right
and that the appellant was aiding and abetting the offence, and
as such might properly bhe convicted as himself doing the unlaw-
ful act complained of, and that it was not necessary to charge
him expressly with aiding and abetting,

LoTTerRY--KESPING 4 PLACE FOR A LOTTERY—U/SE ON ONE OCCA-
810N ONLY—GAMING AcT, 1802 (42 GEo. 3, ¢. 119) s. 2.

Martsn v. Benjamin (1907) 1 K.B. 64 was a case stated by &
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magistrate. The appellant laid an information against the re-
spondents cLarging that they did keep a certain place, to wit, the
temporary reading room of the Furnishing Trades Exhibition,
holden at the Royal Agricultural Hall, for the purpose of exercis-

ing therein a lottery. The evidence shewed that the respondents.

were conc- ned in carrying on an exhibition in aid of the Furni-
ture Trad~s I'.ovident and Benevolent Association, and that a
ticket wags sold Ly one of them to the appellant, for a lottery

which was subsequently held in one of the rooms of the brilding

in which the exhibition was held. The magistrate doubted
whether the mere use of the room for a few minutes on one ocea-
sion for the purpose of a draw for various articles was keeping
an office or place for the purpose of exercising therein a lottery
within the meaning of 42 Geo. IIL ¢. 119, s. 2. The question
whether the particular transaction was in faet ‘‘a lottery’’ was
not argued. The Divis'unal Court (Ridley and Darling, JJ.)
were of the opinion that though possibly an offence might have
been committed of selling lottery tickets under 4 Geo. IV, ¢. 60, s.
41, or of keeping a lottery under 10 & 11 Wm. IIL c. 17, 8. 2,
yet that the use of the room once only did not constitute the
offence of keeping an office or place within the 42 Geo. III ec.
119, s. 2, and that the magistrate was right in refusing to convict.

PracTIOE—PAYMENT INTO COURT WITH DENIAL OF LIABILITY—
RECOVERY FOR LESS THAN PAID IN—CO0STS—PAYMENT OUT OF
MONEYS PAID IN BY DEFENDANT, OF AMOUNT RECOVERED.

In Powell v. Vickers (1907) 1 K.B. 71 the plaintiff sued for
unliquidated damages, a-.d the defendants denied liability, but
paid into Court £2,500, o reference was ordered with the result
that the plaintiff recovered an award for £2,265 8s. 6d., he then
applied for judgment, and a master ordered that judgment be
entered for the defendants in pursuance of the award, and for
their costs of action, reference and award, and for plaintiff for
the costs of the issues decided in his favour bv the award, and
he ordered the money in Court to abide further order. This
‘order was affirmed by Bucknill, J., and the plaintiff appealed,
contending that the defendant’s right to the general costs
of the acticn, was subject to the right of the plaintiff to the costs
of the action up to the payment in of the money; and
also that the order should have ordered the amount actually
recovered by the plaintiff to be paid out of Court to him, and
on both grounds the Court of Appeal (Collins, M.R., and Far-
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well, L.J.) allowed the appeal. As to the question of payment
out, the Court held that there was a discretion, but prima focie
the plaintiff was entitled to payment out of suMicient to satisfy
his claim, and that the onus was on the defendants to give some
good reason why that money should remain in Court, and this
they had not done,

HierwAY—MINE UNDER HIGHWAY-—SUBSIDENCE OF HIGHWAY
CAUSED BY MINE OWNER-—REPAIR OF HIGHWAY—MEASURE OF
DAMAGES,

Wednesbury v. The Lodge Holes Colliery (1907) 1 K.B. 78
was an action by a municipal authority to recover damages by
reason of the defendants having caused a subsidence of a high-
way vested in the plaintiffs and which they were under a statu-
tory obligation to keep in repair. The subsidence had been caused
by the working of a mine beneath the highway. The plaintiffs in
repairing the road had restored it to its former level. The de-
fendants contended that the repairs were unnecessarily exten-
sive, and that it would have sufficed at much less expense for
plaintiffs to have made the road reasonably commodious for the
public; but it appearing that the restoration of the road to its
former level had been bona fide made, and there being no evi-
dence that the plaintiffs had acted unreasonably the Court of
Appeal (Collins, M.R., Cozens-Hardy and Farwell, L.dJ.) helq,
overruling Jelf, J., that the plaintiffs were not restricted to
merely making the road ecommodious for the publie, but were
entitled, as against wrongdoers, to restore it to its former con-
dition.

PRACTICE—JOINDER OF CAUSES OF ACTION—AGCTION OF TORT—
JOINT TORT-—ALTERNATIVE CLAIM OF SEPARATE TORTS—COSTS.

Bullock v. London General Omnibus Co. (1907) 1 K.B. 246
was an action brought by the plaintiff against two companies,
The statement of claim alleged that the plaintiff had suffered
personal injuries by the joint negligence of both companies and
alternatively that she had suffered such injuries by the separate
negligence of each company. In the result the plaintiff re-
covered judgment against one company and the action was dis-
missed with costs as against the other. The plaintiff asked that
the costs payable by her to the successful defendants should be
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added to her own costs and ordered to be paid by the unsuccess-
ful defendant, and Bray, J., who tried the action so ordered, and
on appeal.the Court of Appeal (Collins, M.R., and Cozens-
Hardy and Moulton, L.JJ.), held that the order was right, and
after trial it was too late to object that there had been s mis-
Jjoinder of parties, and that the joinder of the defendants in this
case was proper under the Rules as amended after the case of
Smurthwaite v. Harmay (1894), A.C. 494, the Rules as amended
including oases of tort as well as of contract.

CHARGING ORDER FOR COSTS ON PROPERTY PRESERVED-—SOLICITORS
Acr, 1860 (23 & 24 Vicr. ¢. 127) s. 28—OxT, Rure 1129
CHARGE ON SHIP GRANTED EX PARTE,

The Buirnam Wood (1907) P. 1 was an action in rem against
a ghip to recover wages and disbursements, in which the plaintiff
was partially successful, and after the release of the ship frem
arrest, and after its transfer to a limited company, the solicitors
of the original owners, who were defendants, applied ex parte,
and obtained a charging order for their costs under the Soliei-
tors Act, 1860, s. 28 (Ont. Rule 1129), and, for the enforcement
of it, they subsequently obtained, on notice to certain mortgagees
of the ship, the appointment of a'receiver of freight, and con-
ditionally, an order for sale. Both orders were subsequently set
aside on the applicaticn of the mortgagees of which application
the limited company were notified. The solicitors admitted the
orders ware properly set aside ~ - against the mortgagees, but ap-
pealed so far as they were also set aside as against the owners, the
limited company, but on the appeal (Collins, M.R., and Cozens-
Hardy and Farwell, 1.JJ.) held that the charging order, and sub-
sequent order, were both wrong in substance and in form, be-
cause (1) the charging order was granted ex parte; (2) after the
vessel had ceased to be under the control of the Court; (3)
against the whole vessel whereas the clients had, at best, only &
partial interest therein; (4) that knowledge of the solicitors”
claim could not be imputed to the company who were therefore
bond fide purchasers without notice; (5) the jurisdiction to
grant charging orders is discretional and the judge had impro-
perly exercised his discretion.
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REPORTS AND NOTES OF CASES
Dommion of Canada.

SUPREME COURT.

Ont.] [Deec. 11, 1906.

HaMiLroN Brass MrG. Co. v. BARR CasH & PABRacE
Carrier Co,

Accoamt-Statute of Limitations—Agents cr partners—
Reference.

By agreement between them, the Hamilton Brass Mfg. Co.
was appointed agent of the Barr Cash Co. for sale and lease of
its carriers in Carada at a price named for manufacture, net
profits to be equally divided and quarterly returns to be fur-
nished, either party having liberty to annul the contraet for
non-fulfilment of conditions. The agreement was in force for
three years when the Barr Co. sued for an account, alleging
failure to make proper returns and payments.

Ileld, reversing the judgment of the Court of Appeal, Girou-
ard and Davies, JJ., dissenting, that the accounts should be
taken for the six years preceding the action only.

On a reference to the master the taking of the accounts wis
brought down to a time at which defendants claimed that the
contract was terminated by notice. The Court of Appeal ordered
that they should be taken down to the date of the Master’s
report.

Held, that this was a matter of practice and procedure as to
which the Supreme Court would not entertain an appeal.

Appeal allowed with costs.

Lynch-Staunton, X.C., for appellants, Gamble and Dunn,
for respondents,

N. 8.} ‘Woop v. ROCKWELL [Dec. 15, 1906.

Jury triel—Judge’s charge—Dractical withdrawal of case—
Evidence—New trial,

On trial of an action against a surety the defence was that
he had been discharged by the plaintiff’s dealings with his prin-
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cipal. The trial judge directed the jury that the facts proved
in no way operated to discharge him; and that while, if vhey
could find any evidence to satisfy them that he was relieved from
liability, they eould find for defendant he knew of no such evi-
dence and it was not to be found in the case.

Held, that the disputed facts were practically withdrawn
from the jury, and as there was evidence proper to be sub-
mitted and on which they might reasonably find for defendant
there should be a new trial.

Roscoe, K.C., for appellant. W. B. A. Ritchie, K.C., for

respondent.

Kx.] . [Deec. 26, 1306.
8T. JouN Pr.or CoMmMisSIONERS ¢, CUMBERLAND Ry. & Coar Co.

Pilotage—Port of St. John, N.B.—S8lips propelled wholly or in
part by steam—~Coalbarges towed—R.8.C. c. 80, ss. 58, 59.

Coal barges towed by s :amers or tugs between the ports of
PParshboro, N.8., and St. John, N.B,, are exempt from compulsory
pilotage at the latter port, even though under favourable condi-
tions they could be navigated as sailing ships.

Judgment appealed from, 37 N.B. Rep. 436, affirmed.

McAlpine, K,C,, and Coster, K.C., for appellants. McLean,
K. C., for respondents,

N. 8] [Dee, 26, 1906.
UnioNn BANK oF HALIFAX ¢. SPINNEY,

Banks—Security of goods—~Sale by assignor—Bank’s right to
proceeds,

C. obtaining advances from a bank to enable him to pay for
goods to be used in manufacture, assigned such goods to the bank
under s, 74 of the Bank Act, 1890. A cargo having arrived,
when the bank notified C. that further advances would be re-
fused, he induced the manager by promise of customer’s paper
as collateral to give him the sum necessary to pay for it, and
immediately after went to 8. who had indorsed for him and was
liahle on & note for $2,800 and gave him a statement of his affairs
and agreed to hand him the notes he would receive on selling the
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goods, which he did, and 8. collected said notes. The bank sued
for the amount so collected.

Held, that 8. had knowledge, or it would in law be imputed
to him, of the bank’s claim, and they could recover., Appeal
allowed with costs.

Harris, K.C., for appellants. W. B, A, Ritchie, K.C., for
respondent.

Province of Ontario.

COURT OF APPEAL.
Full Court.] [Jan, 21.
MonarcH Lire Assurance Co. v. BropPuy,

Company—Provisional directors—Powers of—Jltra vires.

Appeal from the judgment of Anxerin, J. By the Act incor-
porating the plaintiff company certain persons were declared to
be provisional directors of the company, who, it was enacted,
“‘may forthwith open stock books, procure subseriptions of stock
for the undertaking, make calls on the stock subscribed and re-
ceive payments thereon, and shall deposit in a chartered bank in
Canada all mouneys received on aecount of stoek subseribed or
otherwige received by them on account of the company, and may
do generally what is necessary to organize the company."’

Held, that while it was doubtless within the power of the pro-
visional directors to accept applications for shares and receive
payments on account, they had no right to enter into s arrange-
ment or agreement by which, in order to induce a person to sub-
scribe for shares, they were to advance out of the funds of the
company to the inte.ding subseriber moneys required to enable
him to make payments on the shares; and consequently a con-
tract containing provisions of that nature could not be enforced
by the company.

Wilson, K.C., for plaintiffs. Masten, for defendant.

Full Court.] StePHENS v. Toroxto Ry. Co. [Feb. 5.
Costs—Scale of —Payment of money inte Court with defence—
Acceptance in satisfaction—Amount within jurisdiction of
tnferior Court.
“Where money is paid into Court by defendant with his de-
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fence, and taken out by plaintiff in satisfaction of all the causes
of action, the plaintiff is entitled to tax his costs on the seale of
the Court in which the action is brought, even where the amount
paid in and accepted is within the competer-e of an inferior
Court. Construction of Con. Rules 425, 1132, . 133. _

Bcebeock v. Standish (1900) 19 P.R. 195, and McSheffrey v.
Lanagan (1887) 20 L.R. Ir. 528, approved. '

Order of a Divisional Court affirmed.

D.L. McCarthy, for defendants, appellants. Parmenter, for
plaintiff, respondent.

HIGH COURT OF JUSTICE.

-

Magee, J.—~Trial.] CarTER v. HUNTER. [Jan. 23,

Tax sale~-Invalidity—Landz not in list of lands liable to sale—
Vague description—Non-compliance with Act—ILien for
purchase money—Lien for. subsequent tazes—Interest—
Rents and profits—Improvements,

A sale to the defendant on the 10th April, 1901, and a subse-
quent conveyar. e of lots 2 and 2 in block B. on the east side of
Gladstone Avenue on plan 396, in the City of Toronto, for the
arrears of taxes thereon for the years 1893 to 1898, inclusive,
were set aside, for the direct breach of see. 176 of the Assess-
ment Act, R.8.0. 1897, c. 224, the provisions of which are imper-
ative, by selling in April, 1901, without having either in the pre-
ceding January, or in Jannary, 1900, which preceded the date
of the mayor’s warrant, included the two lots in the list of lands
liable to sale furnished to the clerk under sec. 152; and also be-
rause the description of the lands in the assessment volls from
1893 to 1898 was too vague and indefinite to be a compliance with
the Act; See sees. 13, 29, 34.

The assessmeuts being invalid, the defendant was not en-
titled to a lien under sec. 218 for the amount of purchase money
paid by her, but was entitled to a lien for taxes paid by her for
the years 1900 to 1808, inclusive, the assessment for those years
being suffieient, and interest thereon, but less the rents and profits
derived thervfrom, subject to a deduction for repairs, improve-
ments, ete.
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Fenton v. McWain (1877) 41 U.C.R. 239, and Wildman v.
Tait (1900-1) 32 O.R. 274, 2 O.L.R. 307, followed.

Worrell, K.C., and Gwynne, for plaintiff. St John and
Chisholm, for defendant,

Province of Nova Scotia.

e

SUPREME COURT.

Full Court.] [Dee. 24, 1906.
Havrrax Horen Co. v, Cananian Fire Exgine Co.

Principal and agent—Application of 0. 47, r. 6—Words ‘do-
ing business,”’

. Defendant company through the firm of A. Bros., negotiated
with the City of Halifax for the sale to the city of a fire engine,
and ultimately entered into a contract with the city for that pur-
pose. The business earried on hy defendant through the firm of
A. Bros. appeared to have been confined to this one transaction,
the agent being employed for that purpose alone and so far as
the evidence went no further or other husiness was contemplated.

Held, that this did not constitute **doing business’’ within the
provinee so as to bring defendant within the provisions of O.
47, r 6, enabling proceedings to be taken against the company as
in case of absent or absconding debtors.

O’Connor and Tervell, for appellants, Mcllish, K.(., for re-
spondent.

Full Court.} [Dee. 22, 1906.
COURTNEY v. ProOVINCIsL EXHIBITION COMMISSION,

Conlract to construct track—Plans and specifications—Deviation
~~Engineer made sole judge-—Authorily—Placing stakes—
Word ““location’’~ Findings set aside.

M. & 8. contracted with defendants for the construction of
& aalf mile track on the Provineial Exhibition Grounds at Hali-
fax under the contract. Under the terms of the contract, of
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Which certain plans and specifications were made a part, the
track was to be located as nearly as possible on the lines shewn
on the plan and the exact location was to be staked out by the en-
glneer or his assistant.

Held, that the word ‘‘location’’ referred only to the hori-
Zontal location of the track and had no reference to the grading
Or sub-grades. )

_It. was required by the specifications that the track should be
finished to the required grades in every particular and that the
fi%ision of the engineer on any matter connected with the grad-
Ing or lines should be final. Also that no deviation should be
allowed from the plans and specifications unless directed by the
" engineer in writing.

Held, 1. The construction of the track a foot lower than as
shewn in the plans was a deviation, and that the placing of stakes

Y the engineer or his assistant, assuming it to have been done,
Was not equivalent to written instructions making a change in
the terms of the contract.

2. The height and width of the track, grades, ete., being
fixed by the plans and specifications and the only duty of the
engineer being to see that the contractors built accordingly the
finding of the jury that the contractors were misled by stakes
Placed by the engineer or his assistant was irrelevant.

3. The engineer being the sole judge as to whether the con-
tract was completed to his satisfaction or not, a finding of the
Jury that it was ‘‘practically completed’’ was irrelevant and
must be set aside.

4. Tt was not an acceptance of the work for defendants to
take possession under a provision of the contract engbling them

do so in the event of the contract not being completed within
the time specified.

_H. Mellish, K.C., for appellants, defendants. W. B. A.
thchie, K.C., and W. F. O’Connor, for respondent.

Full Court.) [Dec. 22, 1906.
TaEOMPSON v. CAMERON.

Sale of goods—Implied warranty as to quality—Damages.

A cash register ordered by defendant from plaintiff was
ound on delivery not to contain a device which defendant had
Tegarded as essential in ordering it and to be defective and un-



170 CANADA LAW JOURNAL,

reliable in its operation. Defendant wrote a letter to plaintiff’s
agent the day after the machine was received informing him that
the article delivered was not the one ordered and was not in a
workable condition and in a letter written some days later he
requested the agent to remove the register from his shop and
notified him that he would nnt accept another machine in per-
formance of the contract. 7The machine was not removed as
requested by defendant but remained on the counter of his shop
from the time of delivery in December, 1904, until Mareh, 1906,
during which time it was in use as a cash hox or money drawer
but not as a cash register.

Held, that defendant could not use the machine as shewn by
the evidence and at the same time claim the right to reject it as
not fulfilling the contraect, but that as plaintiff’s contract was
broken he could only recover the actunl value of the artic’ sold
and that as there was no lata for assessing the valuc of th: ma-
chine there must be a new trial for that purpose,

W. F. 0’Connor, for appeliant. . II. Parsons, for respon
dent.

Full Court.] [Dee. 22, 1906.
OJILVIE v, (IRANT.

Deed— Description—Agreement for division of land—Ineffective
to pass title—Conventional line.

Plaintiff ¢laimed land in dispute under a deed from P.O. of
one full half or moiety of the farm lot on which be resided and
also ene full half or moiety of all the woods, ete.. tuercunto in
anywise belonging or appertaining, The land in dispute was a
wood lot situated about {wo miles from the farm lot ~nd separ-
ated from it by the lands of other properties and upon which
P.0. was shewn to have got wood and lumber from time to time
but as to which thert was no general user as part and parcel of
the farn. there being another wood lot connected with the farm
whieh was generally used for that purpose,

Held, that in order to pass under the words used the land
claimod must be an integrel part of the farm itself,

There bemg ambiguity in this case as to what wus included
in the words ‘‘farm lot’’ and as to what was appurtenant
thereto,

Ifeld, 1. There was no objection to evidence of user to enable
the Clourt to interpret the language used, but “hat the trial judge
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vered in allowing evidenece to be given of declarations made by
the grantor as to what he meant to convey or thought he had
conveyed.

2. Plaintiff baving no title to the lot in dispute an agreement
made between nim and a graniee ander P.O. for the division of
the .ot was ineffective to pass title and the doctvine of conven-
tional agreement for the settlement of gquestions of disputed
boundary had no applicrtion. _

3. In the absence of evider+e of twenty years’ continuous
and execlusive enjoyment by piaintiff occasional acte of cutting
could only be regarded as acts of trespass or, at the highest, as
having been done by permission of the owners.

W. B. A. Ritchie, K.C., for apnellants. F. H. Bell and R. T

Macilreith, for respondent.
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Longley, J.] [Dee. 24, 15906.
R. v. DoNoOvaN,

Canada Tenperance Act-——Conviction for violation—Application
for hubeas corpus refused—Warrant of conviction.

The refusal of the justice before whom a person is convieted
of an offence against the Cunada Te 1perance Act to allow in-
speetion of certain documents is not of itself ground for dis.
charge under habeas corpus in the case of g legal convietion and
a good warrant.,  Where in the minute of convietion given to de-
fendant the costs are stated to be $6.00 and in the warrant of
commitment the amount is placed at $5.50 (the correet amount)
this i* not such a variance as wonld vitiate a logal eonviction or
Justify releasc under habeas eorpus.

Where the papers shewed that on Nov. 2/ 1906, delendant
wis ecnvicted of an offenre comimitted or the 25th,

Held, well within the three months' ii ..t fixed by tue Act
and that it was not essential {o shiew on tne face of the warrant
the date of the information,

It was admitted that the warrant of conviction was regular,
but it was claimed that the punishment awarded in the convie-
tion (a fine of $50 and costs and in default to be imprisoned for
two months), was capable of being read as in the alternative.

ITeld, under the authority of The Queen v. Van Tassel, 34
N.8.R. that the warrant was the essential paper and as the con-
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viction ecould be read consistently with the warrant of commit-
ment the application for the prisoner’s discharge must be re-
fused.

W. B. A, Ritchie, X.C., for application. W. F. O’Connor,
contra.

Longley, J.] [Dee. 27, 15086.
SMITH v. BOUTILIER.

Trespass by cattle—Failure to maintain lawful fence.

Plaintiff elaimed damages for injuries done to her fleld and
garden by defendant’s cattle trespassing thereon. Plaintiff's
land was situated on a road alcug which cattle were sent to a
eommont used by the proprietors of other lots as a general pas-
ture lot. The distriet was not a closed one under the statute and
the lands on the road were fenced against cattle. The defen-
dant’s cattle entered plaintifi’s land through a gate the fasten-
ing of which was defcetive and permitted the gate to open at a
slight touch,

Held, that under the facts stated the gate did not fulfil the
conditions of a lawful fence and that plaintiff could not recover.

J. L. Barnhill, for plaintiff. J. B. Kenny, for deferidant.

Longley, J.] [Deec. 27, 1906.
CaisgoLm v, CHRISHOLM,

Parent and child—Contract for tra ifer of cust. y——Illegality.

Plaintiff sought to recover a sum of money from defendant
under & contract in writing the basis of which was that plaintiff
should consent to defendant heing appointed guardian of plain-
tiff's child, Plaintiff gave the consent required and the appoint-
ment was made, Defendant paid the amount agreed for a time
and then declined to pay further, whereupon the action was
brought.

Held, that the coniract being one based solely on the trans-
fer of the custody and care of the child from plaintiff, the
mother, to defendant, the guardian, was contrary to law and in
the absence of other consideration plaintiff could not vecover.

/. B. Stairs, for plaintiff. Drysdale, X.C,, A.-G., and H.
McInnes, for defendant.
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Townshend, J., Graham, E.J., Longley, J.] [Jan. 26.
FrASER v. WATTERS.

Canada Temperance Act—Seizure of liquors—Costs—Judge’s
discretion.

Defendants under a search warrant against 8. under the
Canada Temperance Act seized a quantity of liquors which were
found in a locked room in the hotel of which S. was proprietor.
S. had shortly before been fined under the Act for keeping liquors
for sale. There was uncontradieted evidence of both plaintiff
and S. that the liquors seized were the property of plaintiff and
not of ., having been sold by 8. to plaintiff and paid by him
partly in cash and partly by an account against S. The trial
judge accepted this evidence as true, and gave judgment in plain-
tiff’s favour, but deprived him of costs, assigning as his reason
for so doing an inference that the liquors were intended to be
used and were used in violation of the Act.

Held, that the circumstances justified him in so doing and
that his diseretion should not be interfered with.

Per TowNSHEND, J., dissenting, that the trial judge having
felt compelled to accept plaintiff’s testimony as true, and having
no evidence before him to warrant him in deciding adversely to
plaintiff was bound to give him his full legal rights.

J. U. Ross and J. J. Power, for plaintiff, appellant. W. F.
0’Connor and H. S. McKay, for defendants, respondents.

Weatherbe, C.J., Townshend, J., Graham, E.J.,
Meagher, J., Russell, J.] [Jan. 26.

Tae KNG v. LOVETT.

Bank Act—Indictment for making false and deceptive returns—
Non-direction.

_ The defendant as president of the Bank of Yarmouth was
indicted and tried for having wilfully made a false and deceptive
return to the Government respecting the affairs of the bank. On
the trial other returns made both before and after that in
respect to which the indictment was laid were received in evi-
dence without the jury having been cautioned that they were not
to be influenced by such other returns in coming to a conclusion
on the main issue respecting the offence charged.
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feld, per TownNsHEND, J., and Gramay, EJ., that there must
be a new trial on this ground,

Per Weatuersg, C.J., and MeagHER, J., on the facts, that
there was no evidence of guilty knowledge and that the case
should have been withdrawn from the jury.

Per RUssELL, J. (who concurred that there was no evidence to
warrant & convietion), that there were matters as to which it was
open to the jury to draw a conclusion and that the case there-
fore was one which could not be withdrawn from them.

Attorney-Generul and T, B. Robertson, for Crown, Pellon,
K.C, and E. H. Armstrong, for defendant.

Province of (danitoba.

KING'S BENCH.

P

Mathers, J.] Moore v. Scort [ Dec. 17, 190¢.

Promissury note—Holder in dur course—Bills of Exchange
Act, 1890, s. 29—Rescission of contract—Plea of frawd—
Amendment asking for rescission—Restitutio in integrum.

Plaintiff sued as indorsee of a promissory note which was one
of several notes signed by the defendants for the purchase price
of a stallion sold tc them by the agent of MeLeughlin Bros. The
note was dated October 27, 1902, and was payable Dee. 1, 1904,
‘‘with interest at seven per cent. per annum, payable annually.”
The plaintiff did not become the holder of the note until October,
1904, and he then knew that the delendants had not paid the
interest that fell due in Oectober, 1903,

Held, that plaintiff was not a holder of the note in due course
as defined by =. 23 of the Bills of Exchange Act, 1630, as it had
been dishonoured by the non-payment of the instalment of in-
terest and plaintiff had notice of that, and that the defences of
fraud and misrepresentation on the part of MeLaughlin Bros,
set up by the defendants were available to them as agains, the
plaintiff in this action. Jennings v. Napanee Co., 4 C.L.J. 595,
followed.

The trial judge found as a fact that a gross fraud had been
perpetrated upon the defendants by McLaughlin Bros. in selling
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them for $3,500 a horse thirteen years old under false represen-
tation that it was a pedigreed animal only six years old. The
horse actually delivered was of littls value, had attacks of illness
from time to time and finally died in September, 1904. As early
as the spring of 1903, defendants had reason to suspect that the
horse was ar old one and that they had been defrauded; bhut,
according to the finding of fact, they did not know it for eertain
until after the death of the horse.

Held, 1. Defendants were not too late in exercising their right
to rescind the contract, although they took no steps to do so until
they set up the plea of fraud in this action. Morrison v. Univer-
sal Ins. Co., LR. 8 Ex. 204, followed.

2. Defendants had a right to resecind without restitution in
this ease, as the horse had died without any default or neglect
on their part. Head v. Tattersall, LR. 7 Ex. 9, followed.

3. The plea of fraud in this case was defective, as it did not
allege that, upon discovering the fraud the defendants rescinded
the contract and restored the horse, oy—in this case—that, before
discovery of the fraud, the horse haa divd from natural disease
without the defendants’ fault and that restitution had iherefore
become impossible, but that the defendants should be allowed to
amend their pleading in this respect. as the whole question of
rescission and restitution had been fully gone into in the evi-
dence.

Wilson and J. F. Fisher, for plaintiff, Andrcuws and Bur-
bidge, for defendants.

Maedonald, J.] . [Dec. 19, 1906.
Parron v. PioNeEer Naviaamion Co.

Injunction—Riparian proprictor—Ertvacting sand from bed of
river,

Motion to continue an interloeutory injunction restraining
the defendants from taking sand out of the bed of the Assini-
boine River, oppoesite plaintiff’s property. Plaintiff’s affdavits
shewed that the removal of the sand was causing a subsidence of
the rivor bank, and if allowed to continue would in no long time
cause a large part of the bunk to fall into the river to the irre-
parable damage of the plaintiff’s property. Besides denying
that the alleged subsidence had been caused by the dredging
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operations of the defendants, they filed affidavits to shew the
benefit derived by the publiec from the use of the river sand and
the loss to contractors and the publie if it could not be procured.

Held, that inconvenience to the public cannot be set up as
against private rights and that, as plrintiff had made out a fair
primad facie case, he was entitled to a continuance of the in-
junetion,

Atkins, K.C., and Blackwood, for plaintiff. Hillyard Leech
and O’Connor, for defendants.

Macdonald, J.] {Dec. 19, 1906.
WicHER v. Canvapiany Pacmrie Ry. Co.

Railway company—Lands entcred upon by company before ~z-
propriation proceedings taken.

The statement of claim alleged that the defendants by their
servants, agents and workmen wrongfully and unlawfully entered
upon the plaintiff’s land and laid down a line of railway over
it without any notice to or the permission of the plaintiff. De-
fendants claimed that, having filed a plan, profile eud book of
reference as required by the Railway Act, 1903, shewing that
the land in question was taken by them for the railway, the
plaintiff’s remedy was limited to an arbitration to determine the
compensation to be paid, and moved to dismiss the action ou
that ground. Defendants had not served any notice on the plain-
tiff in pursuance of sec. 54 of the Act, or taken any further
steps for expropriation of the land required from the plaintiff,

Held, that defendants were mere trespassers, that the plain-
tiff was not limited to the remedy provided by the Act, and that
the motion should be dismissed with costs.

Elliott, fur plaintiff. Blackwood, for defendants.

Mathers, J.] FrasER v. DovgLas, [Dee. 22, 1908.

Guaranty—Offer and acceptance—Right of guarantor to recover
from debtor the amount paid to creditor under guaranty.

" This was an action to recover money paid by plaintiff upon »
guaranty given by him at defendant’s request for the price of a
quantity of goods ordered by defendant from G. and Co., of Mon-
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treal, for whom the plaintiff was western agent. G. and Co. at
first refused to fill the order unless the plaintiff would guarantee
the account for his ordinary commission. After considerable
delay and correspondence G. and Co. wrote plaintiff that they
would allow 2145% extra commission for his guarantee, to which
plaintiff replied that he would guarantee the account for that
season only. G. and Co. then shipped the goods to defendant,
but did not notify plaintiff that they had done so until about
four months afterwards. |

The main defence was that plaintiff was not bound by his
guaranty, as he had not received notice of acceptance of it until
after the defendant got into financial diffieulties, and that, there-
fore, his payment of the amount was merely voluntary and he
could not recover from defendant: Sleigh v. Sleigh, 5 Ex. 574.

Held, that this case was different from those in which the offer
of a guaranty emanated from the guarantor, and the person to
whom it was made acted upon it without notifying the guarantor
that he was doing so, for here there was an offer by G. and Co.
to fill the order if the plaintiff would guarantee payment and an
acceptance of that offer by the plaintiff; that such offer and
acceptance constituted a binding contract between G. and Co.
and the plaintiff, and no further notice to the plaintiff was
necessary, and that plaintiff did not pay as a volunteer, but was
legally bound to do so, and was therefore entitled to recover
from defendant.

Brandt on Suretyship, para. 213, and Nelson v. Shrene, 68
S.W.R. 376, followed.

Another objection was that plaintiff was not bound by his
guaranty because it was limited to “‘this season only,”’ whereas
a note for the amount was taken from defendant at four months,
which would carry the time beyond that season; but this objec-
tion was overruled because the evidence shewed that the plaintiff
had himself agreed to the terms of the sale which were ‘‘four
months or 5% off 30 days.”’

Daly, K.C., and Crichton, for plaintiff. Pitblado, K.C., and
McKerchar. for defendant.

Mathers, J.] [Jan. 15.
GRIFFITHS v. WINNIPEG ELECTRIC RY. Co.

Jury trial—Action for damages for consequences of negligence—
Loss of limb—King’s Bench Act, R.S.M. 1902, c. 40, s. 59.

Application under see. 59 of the King’s Bench Act to have
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this action tried by a jury granted in the exercise of judicial dis-
cretion for the following reasons: —

1. The plaintiff lost an arm in consequence of being run over
by a car of the defendants and a jury wounld be more likely to
assess the proper damages in such case than a judge, if defen-
dants should be found liable,

Woollacott v. Winnipeg Electric, ete., Co., 10 M.R. 482, ais-
cussed and distinguished.

2. The prinecipal issues to be tried were issues of fact, viz,
whether the ear was going at excessive speed, whether the gong
wag rung and whether the car should have had a fender in front
of it or not; plaintiff alleging and defendants denying negli-
gence in all these respects

Curdinal v. Cardinal, 25 Ch, D. at p. 777: Case v. Laird. 8
M.R. at p. 463, and Sheppard v. Gilmore, 3¢ Ch. D. 179, fol-
lowed,

Manahar, for plaintiff. Laird, for defendants.

Province of British Columbia.

e ——

SUPREME COURT.
Full Court] | Dec. 21, 1906.
EsuiMant WATER Worgs CoMpPANY v. THE CORPORATION OF
THE CITY oF VICTORIA.

Watercourses—Drior vights—English law relating to riperien
rights—Introduction of into British Columbia—-Appropria-
tion of waters—Authorization of user of water by records
or grants—~Statules, construction of.

By 5. 9 of the plaintiff company’s charter of 1885, they were
empowered to survey, set out and ascertain such parts of the
land within a prescribed area as they might require for the pur-
poses of their undertaking, to divert and appropriate the waters
of Thetis Lake and Deaaman’s River and its tributaries as they
shonld judge suitable and proper, and to acquire any interests
in the said lands or waters, viz.: Thetis Lake and Deadman's
River, or any privileges ihat might be required for the purposes
of the company. By &. 10 of the same Act, ‘‘The lands, privi.
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leges and waters which shall be ascertained, set out, or appro-
priated by the company for the purposes thereof as aforesaid,
shall thereupon and forever after be vested in the company.’’

By an amending Act of 1892, passed April 23, 1892, the . -
visions of the principal Act as to appropriation and diversion
{but not vesting) were extended so as to embrace Goldstream
River and its tributaries, except that there is no vesting clause
similar to that contained in said s. 10. It is also provided that
the power to divert and appropriate water from this river and
its tributaries is to be subject ‘‘to any grant of rights, privileges
or powers arising under the prcovisions of the corporation of
Vietoria Water Works Aect, 1873"'; and by &. 9, that nothing in
the Aet is to be construed as in any way limiting or derogating
from any grant or privilege accorded to the city under the provi-
sions of the said Act. By s. 10 it is stated that the powers as to
Goldstream are conferred only on the condition that the com-
pany will supply, on terms which are specified, a maximum quan-
tity of 5,000,000 gallons per diem to the city if so required.

The company in 1892 ecommenced operations on Goldstream
River by clearing the banks, and building dams for the purpose
of making reservoirs, and making other improvements. In 1897
the Water Clauses Consolidation Aet was passed, by whizh all
unrecorded and appropriated water and water-power, declared
by the Water Privileges Act, 1892, to be vested in the Crown,
were bronght under one comprehensive code for administrative
purposes. Between 1892 and 1898 the company had purchased
from various owners the lands along the Goldstream River and
contended in the action that it had thus become entitled to the
riparian rights of such owners.

Held, that the Water Privileges Act, 1892, vested in the Crown
the right to the use of all the water in Goldstream River, The
company Aet of 1892, merely gave it a right to take what was
necessary for its purposes. and by taking possession of the
source of the river it could not eclaim the exclusive use of the
water from the source of the river to its mouth, The Water
Clauses Consolidation Aect, 1897, was intended to control the
acquisition and use of waters not appropriated on or before
June 1, 1897, and preacribed a method by which the right to use
such waters, as well recorded as unrecorded, could be obtained.
The Aet intended that existing companies should be limited
strietly to their corporate powers,

The purchase of landy by the cou:pany gave it no greater
right than the owners possessed, viz.: a right to the uninter.
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rupted, undiminished and unpolluted flow of the water past their
lands for the purposes incidental to their ownership. The com-
pany purchased those lands solely by virtae of the limited
authority given it by its Act of incorporation, and for the pur-
poses only of that Act.

Under the provisions of the Water Clauses Consolidation
Act, 1897, the city have a right to the waste or unrecorded waters
of Goldstream River, axrd under the Corporation of Vietoria
Water Works Act, 1873, they have a right to the compulsory
acquisition of the whole of the interests of the company on the
said river, :

Per HuntER, C.J., dissentiente :—The Legislature, having re-
gard to the pature of the eompany’s undertaking and the condi-
tions it imposed, when it conferred the right ‘‘from time t¢
time, ang at all times hereafter,”’ to divert and appropriate the
waters of Goldstream, granted an exclusive license subject only
to the rights conferred on the city by its Act of 1873, and amend-
ing Acts; and that the interest or right having sprung into exist.
ence, was not intended to be prejudiced by any subsequent legis-
lation,

Per Durr, J., at the trial :—The enactments dealing with the
introduction into the colonies of British Columbia and Vancou-
ver Islard, of the general body of English law, elearly do not
amount to a deeclaration of the non-existence of the law regulat-
ing riparian rights in those colonies.

Judgment of Duff, J., reversed.

W. J. Taylor, K.C., and Bodwell, K.C,, for the corporation,
appellants.

Luzton, K.C., Pefers, K.C,, and R. T. Elliot!, for the eom-

pany.

Martin, Co. J.] {Jan. 9,
Bow McLachurax & Co. v, 88. CaMos0IN,

Admiralty law—Ruls 63, scope of to include an equitable set-off
—Evidence—Trial, balance of convenience,

In an action in the Exchequer Court of Canada (admiralty
jurisdiction), for the price of a ship, where the eireumstances
entitle the defendant to a reduction of the amount claimed, if
such claim can be substantiated, the Court will not exclude the
proposaed set-off,
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Where the ship was built in Seotland, and certain repairs
were effected on her way out to the British Columbia coast, the
balance of convenience if in favour of trying any disputes
concerning those repairs at the place where the ship is, rather
than at the place where she was built.

Bond, for plaintiff. Davis, K.C, for defendant.

Irving, J.] ATTORNEY-GENERAL v, RUFFNER. [Jan. 9.

Costs—Action by Attorney-General—Payment of costs by rela-
tor or Attorney-General—18 & 19 Vict. c. 90, (Imp.),
whether in force in British Columbia.

In an action by the Attorney-General at the relation of a
private individual, the Crown sues as parens patrie, and the
only object of inserting the name of the relator in the proceed-
ings is to make him responsible for costs.

The Aect, 18 & 19 Viet. e. 90 (Imperial), is not in force in
British Columbia, and the machinery by which the Act is to
be marked out could not be applied here.

A. D. Taylor, for Attorney-General. Bloomfield, for relator.
Peters, K.C., and Belyca, K.C., for defendant Ruffner. Bod-
well, K.C., for defendant Blunck.

Full Court.] [Jan. 21.
EumPRE MANUrAcTURING Co. v. LEVY.:

Discovery—Afidavit—Documents not disclosed in—Further affi-
davit—Marginal rule 237.

In an action on a guarantee, plaintiffs applied for an affida-
vit of documents which was filed. This, however, not being con-
sidered sufficient, application was made for further information.
. Held, affirming the order of ForiN, Co. J., IrviNG, J., dissent-
ing, that under marginal rule 237 of the County Court Rules,
there is discretionary power in the judge to order further dis-
covery if it is deemed that discovery already made is unsatisfac-
tory or insufficient.

Per MArTIN, J.—The order appealed from is supportable to
shew, by the production of the ordinary business books of the
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firm, who are really its members by disclosing the manner in
which they had dealt with each other.

J. A, Macdonald, K.C.,, for appellants (defendants). Mac-
Neill, K.C., for respondents (plaintiffs).

Full Court.] MacCriMMon v. SauTH. [Jan. 21.

Crown lands patent (Dominion)—Reservation of timber—3AMort-
gage by petenice—Subsequent Order in Council resvinding
reservation—Rights of mortgagee in timber—.Aceretici—
Estoppel,

The plaintiff MacCrimmon was the owner and the plaintiffs
Pelly the mortgngees of a lot in the district of New Westminster
under mortgage dated 5th Auguost, 1893, securing the payment
of #1,500. The nlaintiff MacCrimmon entered into an agreement
with the defendants Johuson and Cook, by which the timber
on the land was sold to the latter, who in turn sold to defendant
Smith, The plaintiffs’ mortgagees claimed to be the owners of
the land. and that defendants in ecutting and removing the timber
under the authority of the agreement with the plaintiff mort.
gagur, were trespassers: and this aection was brought for an
injunction and damages in respect of the trespasses. The rights
of the parties turned upon the question as to whether the pro-
perty in the timber had passed to the mortgegees, The mort.
gagor acquired title under a grant from the Dominion of Canada,
issued under the authority of R8.(. eh. 56, relating to lands in
the railway belt in British Columbia. Pursuaut to sees. 14 and
15 of the Dominion Land Regulations, c¢h. 100, of the Consoli-
dated Qrders in Council, the grant contained a reservation of all
merchantable timber.  Subsequently, on 3rd July, 1849, an
Order in Council was passed by which the reservation estab.
lished by these sections was rescinced, and it was provided that
all persons who had received, ete., prier to the date of the Order
in Couneil. should be entitled to the timber on their homestead
frec of duties,

Af the trial, Durr, J.. came to the eonelusion that by the com.
bined effeet of gees, 14 and 15 of the Dominion Land Regulations,
and the provisions of the Crown grant under whieh the lands were
held, the property in the merchantable timber oun the land com.
prised ‘n the mortgage deed was reserved to the Crown, subjeet to
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the provisions of those sections, and that, therefore, the rule under
which the mortgagee gews the benefit of any aceretion to the
security did not apply.

Held, on appesl, per HunTaz, CJ., and Irving, J., MARTIN,
dJ., dissenting, reversing the decision of Durw, J., that there was
no estate of any kind reserved out of the land itself, but that the
expression ‘‘merchantable timber’’ is to he understood in the
sense that a lumberman would understand it, e.g., as not inelud-
ing the roots or stumps which would be left in the ordinary
course of logging, and therefore that the reservation was nothing
more than a reservation of a profit a prendre in gross, which the
Crown could have granted over in fee or for any lesser estate
either to the owner of the land or to any other person as it raw
fit: that the cancellation of the reserve operated either as -
release or a grant of the right in gross {o the owner of the land,
and thav from either poiuc of view when this event happened the
owner became possessed of both the land and the profit which
issued out of it and therefore the profit became extinet and the
timber fell into the inheritance, becoming in law what it had
alwnys been in faet, part of the land which had been pledged to
the mortgagees: Herlakunden's Case, 2 Coke’s Reports 443 ; also
Leake's Usage and Profit of Land (1888), p. 339. The reserve
mentioned in the Crown grant was merely a license to enter and
eut, and not & reservation such as that in Stanlcy v. White (1881)
14 Fast, 343,

Keid, for appellants (plaintitts). Macdonell, for respondents
{dofendants).

Book Reviews.

We have reecived the fimst volume of the new seris of the
Lawyers' Reports, Annotated, a publieation which. from its in-
herent excellence, is taking a leading place in the literatur: of
case luw.  This excellenee consists in the seleetion of the eases
to he reported and noted, in the treatment of this material and
in the convenient and systematie way in which the rvesult is jaid
hefore the read.r. The L.R.A. seem to have sueceeded in
blending the good points of reports, digests and fext hooks
into one series, so as to make as far as possible an all-comprehen-
sive and eonvenient library of the law. These v.lumes are in
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faet a library of case law covering a careful selestion of judg-
ments delivered in the Courts of the United States with some
from KEngland and Canada. But it is the aim of the editors that
no case shall he reported that does not give judicial form to some
new prineiple of jurisprudence, or apply an old prineiple to
new eonditions, or give a valuable diseussion on some important
point of law.

. Kvery practitioner will at onee see what time and brain fog
all this will save hiin, especially in these days when of reported
casos there is no end. And here, by the way, is it not time that
some effort should be made by those in suthority at the more
eareful seleetion of cases so that a much Iess number should go
into print. To the benefits alveady referred to must be added
another most important feature, viz., that the editors aim at the
eomplete exhaustion of all the reported decisions in the countries
named which can throw light on the subjeet under discussion.
The lawyer who reads the note knows that further search into
the great praivie fields of ease law is useless, for he has the whole
of the law bhefore him in these pages.

Each volume conaists of about 1280 pages, of which nearly
one-third is notes. This annotated matter represents editorial
work of u very high order of merit, and we doubt if in any other
set of annotated reports the editorial work is quite up to the
standard maintained in the volume before us.

It may be =aid that this series of reports approaches gradually
tn a completely analyzed and indexed lihrary of law; being an
encyclopudia of prineiples practieally illustrated by cases. By
the system adopted this series does not beeome obsolete, though,
of course, requiring extension, hut not revision, except so far as
subsequent cases are affected by statutory changes, or by the
slower drift of judge-made law, ]

In conelusion the all-important matter of where to find your
law is not forgotten. The systematie digests and indices which
are supplied, satisfy all needs in thi< regard. The publishery of
this journal, The Canada Law Book Co., are agents for the pub-
tishers of these reports and will give further information regard-
ing them.

It would greatly add to the value of this work in Canada if
mors attention were paid by the editors in their notes to Cana-
dian leading ecases, which are quite as instructive as many of
those v 10ted from the United States repovis. It would be well
also to huve a separate index of English and Canadian eases cited
in the notes,
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