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Re LEWIS.
Re HABEAS CORPUS.

«  Alberta Supreme Court, Appeliate Division, Hareey, C.J., Stuart, Beck,
Simmons and Hyndman, JJ. June 28, 1918.

CoNsTITUTIONAL LAW (§ I D—82)—DELEGATED AUTHORITY —OPEN TO RE' (EW
BY COURTS—INVALID IF NOT WITHIN POWERS CONFERRED—ORDF S 1IN
covnciL—HABEAS corrus

Orders and regulations made by virtue of a delegated authority from
u legislature are open to review hy the courts and are invalid if they do
not come within thespowers conferred by the legislative enactment, or
are inconsistent with the direet enactments of the legislature which con-
ferred the delegated power.

Order in Council passed April 20, 1918, cancelling exemptions granted
under the Military Service Aet, 1917, held to be wltra vires.

|Review of legislation.]

[See annotation on Habeas Corpus, 13 D.L.R. 722

AppLicATION by way of habeas corpus for the discharge of the
applicant from military custody and service.  Application granted.

A. Macleod Sinclair, for the applicant; James Muir, K.C'., for
the Minister of Justice.

Harvey, C.J. (dissenting) :—The applicant is 21 years of age
and, being unmarried, is 2 member of Class I, under the Military
Service Act, 1917, called for service in the present war. He applied
for exemption in accordance with the provisions of the said Act
and was granted exemption by the tribunal until he ceased to be
employed as a farmer and received a certificate of such exemption
from the registrar under the said Aet, dated February 15, 1918,
On May 8, while still engaged as a farmer, he was notified by the
registrar to report for active service.  He complied with the notice
and was then put in uniform and placed in a military camp, where
he alleges he is now detained against his will.

The detention is sought to be justified by virtue of an order-in-
council of the Governor-General cancelling all exemptions such as
that held by the applicant.

The validity of this order in council is questioned.

It is necessary, therefore, to consider its authority.

The order-in-council purports to be made “under and in virtue
of the powers conferred on the Governor in Council by the War
Measures Act, 1914, and otherwise.”

1—41 p.L.R.

ALTA.

8.C.

Statement.

Harvey, C.J.
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The War Measures Act, 5 Geo. V. 1014, e. 2, 2nd sess. by =, 6
provides that:

6. The Governor in Couneil shall have power to do and authorize such
acts and things, and to make from time to time such orders and regulations,
as he may by reason of the existence of real or apprehended war, invasion or
insurrection deem neeessary or advisable for the security, defence, peace,
order and welfare of Canada; and for greater certainty, but not so as to restriet
the generality of the foregoing terms, it is hereby declared that the powers
of the Governor in Couneil shall extend to all matters coming within the classes
of subjects hereinafter envmerated, that is to say

a) censorship and the control and suppression of publications, writings,
maps, pls

nunications and means of communications;

18, photographs, cor

(b) arrest, detention, exclusion and deportati

(¢) control of the harbours, ports and territorial waters of Canada and
the movements of vessels;

(d) transportation by land, air, or water and the control of the transport
of persons and things;

(e) trading, exportation, importation, produetion and manufacture;

(f) appropriation, control, forfeiture
the use thereof.

and disposition of property and of

2. All orders and regulations made under this seetion shall have the foree
of law, and shall be enforced in such manner and by such courts, offic
authorities as the Governor in Council may preseribe, and may be v

aried,
extended or revoked by any subsequent order or regulation: but if any order
evoked, neither the previous operati

or regulation is varied, extended or
thereof nor anything duly done thereunder, shall be affected thereby, nor shall
any right, privilege, obligation or liability aequired, acerued,
incurred thersunder be affected by such variation. extension o

In 1917, parliament passed the Military Service Act, 7-8 Geo.
V. 1917, e. 19, which modified the Militia Act and provided for
calling to military service those persons not exempt from service,

ruing or
voeation.

in the manner specified.  Classes were defined and power given to
the Governor in Council to call the members of any class or sub-
class, who, upon being called, should “be deemed to be soldiers
enlisted in the Military Forees of Canada.” Provision was also
made for the claiming and granting of exemptions from service
temporarily or permanently. By = 12 power is given to the
Governor in Council to make regulations for the enforcement of
the Act and, by sub-s. 5 of =, 13, it is provided that
Nothing in this Aect eontained shall be held to limit or affeet the punishment
provided by any other Act or law for the offence of assisting the enemy nor
the powers of the Governor in Council under the War Measures Aet, 1914,

The order-in-council in question contains the following para-
graph:—

5. The Governor in Council may direct orders to report for duty to issue
to men in any class under the Act of any named age or ages or who were born

s et ity
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in named years or any named year or part of a year and any exemption there-
tofore granted to any man of any such named age or year of birth shall cease
from and after noon of the day upon which he is ordered so to report, and no
claim for exemption by or in respeet of any man shall be entertained or con-
sidered after the issue to him of such order, provided, however, that the
Minister may grant leave of absence without pay to any man by reason of the
death, disablement or service of other members of the same family while on
active service in any theatre of actual war,

That order is dated April 20, 1918, and another order dated the
same day directs that
orders to report for duty irrespective of any exemptions granted or any
claim for exemption made, shall issue in such order as the Minister of Militia
and Defence may direct to every man in Class I under the Military Serviee
Act, 1917, who, at the date of the application for the exemption made by him
or on his behalf, had attained the age of twenty years and had not attained the
age of twenty-three years,

There is no room for doubt that the orders-in-council intended
to apply to such persons as the applicant and it is contended that
they are in direet confliet with the express provisions of the Military
Rerviee Act, 1917, and are, therefore, ineffective. It may be useful
in the consideration of this case in order to ascertain the extent of
the authority granted to the Governor in Council by the War
Measures Act, 1914, to examine the situation under which the Act
wiis passed.

In the last days of July and first days of August, 1914, Germany,
the greatest military nation the world has ever known, after years
of intensive preparation, both military and naval, had, in con-
junction with her ally, Austria, forced war upon three of the
world's greatest powers, including Great Britain, and shewn a
ruthless disregard of the rights of neutrals standing in her way.
The Parliament of Great Britain was then in session and it pro-
ceeded forthwith to prepare to raise a large army, it having there-
tofore made little preparation in (i regard. It is a matter of
such public knowledge as to be treated as authentic history that,
at the moment almost immediately preceding the war, the most
acrimonious controversy existed between the Government and the
Opposition in the British Parliament but that, thereafter, all
hostile opposition to the Government ceased and the leader of the
Opposition in the House of Commons publicly announced that the
Government of the day, because it represented the nation, would
receive the full and loyal support of the Opposition in all its steps
to carry on the war.

Harvey, CJ
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ALTA. The Parliament of Canada, which had prorogued on June 12,
8.C. was called into extraordinary session, which lasted for just 5 days,
Re from the 18th to the 22nd days of August. Eight Acts were

Lewis,

passed, almost exclusively dealing with emergency matters having

Harvey, CJ. regard to the war. It is apparent that without the loyal <upport
of the Opposition no such legislation could have been effected
within the short time of the session.

The War Measures Act begins by ratifying

All nets and things done or omitted to be done prior to the passing of this
Aet and on and after the first day of August A.D. 1914, by or under the suthor-
ity of or ratified by :

a) His Majesty, the King in Couneil;

h) Any Minister or Officer of His Majesty’s Imperial Government ;

¢) The Governor in Couneil;

d) Any Minister or officer of the Government of Canada;

¢) Any other authority or person;

which, if done after the Act, would be authorised by it or by orders
or regulations under it.

It then provides that <. 6 and some of the other sections shall
be in force only during war, invasion or insurrection, real or appre-
hended.

The next section declares that war has existed from Augu-t 4,
1914.

Two other sections, whose operation is limited in time as <, 6,
provide that the Governor in Council may preseribe penalties for
violation of orders or regulations under the Act but not exceeding
a fine of 85,000 or imprizonment for 5 years and that any person
held for deportation or under arrest or detention as an alien enemy
or upon suspicion shall not be released on bail or discharged or
tried without the consent of the Minister of Justice. These <ee-
tions are emergency legislation, the terms of which indicate parlia-
ment's appreciation of the seriousness of such emergency and of its
confidence in the government. Parliament was about to prorogue
and did prorogue on the day upon which the Act was assented to.

Under our system of government parliament enacts the laws

y
i
T : it e g e $
which the government is charged with executing. There was no 5
oceasion for parliament giving the government any executive 3
:
B
z

authority, for it possessed it already, but, in the administration of

affairs and the conduct of the war, it might be that the law would
be in=ufficient or unsuitable and, since parliament alone would have 3

authority to change it, serious inconvenience or, perhaps disaster, 4
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might result if a change of law could not be effected promptly and,

as parliament could not remain in session, its legislative power

could not be exercised by itself, and, if exercised at all, must be
exercised by some body to whom the authority could be lll'h'g:lh'.l.
The faet that, if the parliament were in session, the responsibility
for the introduction and carrving through of such laws would be
on the government of the day suggests that government as the
proper body to whom to entrust the authority to make such laws
as may be requisite, which could not be otherwise brought into
existence,

There ean be no doubt of parliament’s right to delegate this
authority. In Powell v. Apollo Candle Co. (1885), 10 App. Cas,
282, in which the validity of an order-in-council under a New
South Wales statute was in question, Sir Robert P. Collier, in
delivering the judgment of the Judicial Committee of the Privy
Couneil, at p. 290, says:

These two ecases (viz Reg. v. Burah, 3 App. Cas. 889, and Hodge v. The
Queen, 9 App. Cas. 117) h put an end to a doetrine which appears at one

time to have had some currency, that a eolonial legislature is a delegate of
the Imperial legislature. It is a legislature restricted in the a

0 of its powers,
but within that area unrestricted, and not acting as an agent or a delegate,
and again on p. 291:—

It is argued that the tax in question has been imposed by the Governor and
not by the legislature, who alone had power to impose it. But the duties
levied under the order-in-council are really levied by the authority of the Act
under which the order is issued. The

egislature has not parted with its
perfeet control over the Governor, and has the power, of course, at any mo-
ment, of withdrawing or altering the power which they have entrusted to
him.

Parliament, then, having the power and the need to delegate
some of its authority, what is the extent of such delegation, under
. 6 of the War Measures Act, 19147

The words of authorisation are very wide but are, of course,
restricted by the purpose specified, viz., anything that the Gover-
nor in Council may deem necessary or advisable for the security,
defence, peace, order and welfare of Canada, by reason of the
existence of real or apprehended war, invasion or insurrection.
It is clear that would not authorise any act that had no relation to
the war or any apprehended invasion orinsurrection but this present
order-in-council is eclearly one which has relation to the war and
the security of Canada and that the Governor in Council has

8.C
Re
Lewis.
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passed it, indicates that he considers it necessary or advisable.
Then, are the general words to be restricted by reference to the
I think not. There appears no room
for the application of the ¢jusdem generis rule. It is a rule usually

specified classes of ca

applied to cases of general words, following particular, and is, as
pointed out in Craies’ Hardcastle (2nd ed.), at p. 183, “a mere
presumption in the absence of other indications of the intention
of the legislature.” Parliament has indicated in this section as
plainly as words ean state it that the enumeration of the special
classes is not to restrict the generality of the preceding terms.
The question then arises, has any subsequent Act of the parliament
qualified the authority so granted? The Military Service Act,
1917, is the only Aect that it is suggested has had that effect but,
as already pointed out, that Aet distinetly confirms the powers
given to the Governor in Council by the War Measures Aet,

The later Act recites the need for obtaining more reinforce-
ments to support the Canadian Expeditionary Force Overseas and
then proceeds to enact certain provisions to that end.

It is stated by counsel for the applicant that it took 40 days
of parliament’s time to pass the Military Service Aet, 1917, and
as he was a member of parliament at that time, he, no doubt,
speaks from personal knowledge.

The order-in-council which was passed about 8 months after the
Military Service Act, 1917, recites that “there is an immediate
and urgent need of reinforcements for the Canadian Expeditionary
Force, and that the necessity for these reinforcements admits of
no delay ™ and that “it is deemed essential that, notwithstanding
exemptions heretofore granted, a substantial number of men should
be withdrawn forthwith from civil life for the purpose of serving
in a military capacity,” and that “having regard to the number
of men immediately required and to the urgency of the demand,
time does not permit of examination by exemption tribunals of
the value in civil life, or the position of the individuals ealled up

for duty.” The order provides that it shall come into force as
soon as approved by resolution of both Houses of Parliament and
it amends the Military Service Act by extending classes 1 and 2 so
as to make them include men of 19 years, who before were excluded
and by authorising the revocation in part or in whole of exemptions
authorised and granted by the Act, which latter is the part now
objected to.
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Counsel for applicant does not question the order having been
approved by resolution of both Houses of Parliament but stated
he assumed that to be the fact. I, therefore, take it for granted,
as he does.  The votes and proceedings of the House of Commons
for April 19, printed by the King's printer, are before us and they
shew that it was approved by resolution of that House on that day
after two amendments to the resolution had been defeated.  The
resolution is one of approval of the order in the exact words in
which we find it in the official “ Gazette.”

Inasmuch as the purpose of conferring the extraordinary power
of legislation upon the Governor in Council was apparently that
there might be a legislative body at all times capable of acting
promptly, why, parliament being in session, should it not have
enacted this legislation (because it cannot be effective except as
legislation) in the usual way? The answer is, of course, contained
in the recitals as to urgency and the knowledge of the delays in
enacting contentious legislation under the usual procedure.

While it may be that, notwithstanding that the two Houses of
Parliament, in the resolution, and the third branch of the legis-
lature, the Governor, in the order, are all participants in the
provisions of the order which is declared in terms to be “enacted,”
that does not give it the status of an Act of Parliament or any
more authority than if the resolution had not been passed, yet, if
it is within the terms of <. 6 of the War Measures Act, 1914, it is,
as was pointed out in Powell v. A pollo Candle Co., 10 App. Cas. 282,
by the authority of Parliament. It is a general rule of construction
that resort may be had to other Acts of a legislature to determine
the intent and meaning of a particular statute because, of course,
it is for the legislature to say what it means. It seems to me that
the resolution passed by the two Houses is a perfectly good declara-
tion by parliament that the order-in-council is within the terms of the
powers conferred on the Governor in Council by the War Measures
Act under which it purports to be made and that it is of value for
that purpose at least, though, without the resolution, I see no
reason to doubt that the order is within the terms of the Act.

For the reasons stated I am of opinion that the order-in-council
is intra vires and that the application should be refused.

STUART, J:—On August 4, 1914, His Majesty, upon the advice
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German Empire.  Thereupon the Dominion of Canada was also
at war with the German Empire.  The Parliament of Canada was
summoned in special session and met on August 18 and was pro-
rogued on August 22, after deciding to assist in every possible
way in the prosecution of the war. A statute called the War
Measures Act was passed which, after declaring that war had
existed since August 4, proceeded to place special and extra-
ordinary powers in the hands of the Governor in Couneil. 8. 6
declared that (see judgment of Harvey, C.J.).  Here follows an
enumeration of certain classes of subjects of which the raising and
enrolling of military forees is not one. There was then upon the
statute book of Canada an Act called the Militia Act, being ¢. 41
of the Revised Statues of 1906. By =. 10 of this Act it was enacted
that:

All the male inhabitants of Canada of the age of eighteen years and up-
wards and under sixty, not exempt or disqualified by law and being British
subjects, shall be liable to serviee in the Militia: provided that the Governor-
General may require all the male inhabitants of Canada capable of bearing
arms to serve in the case of a levée en masse.

By . 69 it was provided that

The Governor in Couneil may place the militia, or any part thereof, on
active serviee anywhere in Canada and also beyond Ca

wla, for the defence
thereof, at any time when it appears advisable so to do by reason of emergeney.

The existence of this law, which obviously placed practically
unlimited power in the hands of the executive for enrolling an
army for defence accounts undoubtedly for the omission from the
powers specially mentioned in the War Measures Act of any
reference to the calling of men for military service. No such
isted.
The Militia Act, while making provision for compulsory service,
also provided for voluntary enlistment and this latter method was
followed and found to be sufficient for three years. Then it was

special grant of power was then needed because it already ¢

considered that the voluntary method was not working satis-
factorily and so, in the session of 1917, parliament passed an Act
called the Military Service Act, which, in its recital, declared that
it was expedient to secure the men still required, not by ballot as
provided by the Militia Act, but by selective draft. The Act then
made new laws as to the men liable for service and as to the classes
into which they were to be divided. It provided for the creation
of tribunals to which power was given to grant certificates of
exemption, to men applying therefor, mainly upon the grounds
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that national interests would be better served by their remaining
in other employment.

8. 2 of the Act deelared, in effect, that no one should be liable
to be called out who came within the exceptions set out in the
schedule to the Act and the first exception in the schedule was,
“men who hold a certificate granted under this Aet and in foree,
other than a certificate of exemption from combatant serviee
()lllv\'.”

By s. 12 the Governor in Council was given power to make
regulations to secure the full, effective and expeditious operation
and enforcement of the Aet; all such regulations were to be
published in the **Canada Gazette;” were to be laid before parlia-
ment at the earliest possible date, and were to have the same foree
and effeet as if they formed part of the Aet.

By =. 13 it was enacted that the Militia Aet, the Army Act
(of the United Kingdom) and the King's Regulations and Orders
for the Army should, so far as not inconsistent, apply to and form
part of the Act, and also (sub.-s. 5) that nothing in the Act con-
tained should be held to limit or affect . the powers of the
Governor in Couneil under the War Measures Aet, 1914,

The applicant in this case applied to the proper local tribunal
for, and was granted, a certificate of exemption in the form pre-
seribed by the regulations, wherein it was certified that he was
exempted from being called up for duty as a soldier while engaged
in the occupation of farming. It then stated, as in the form
preseribed, “This eertificate may be varied, renewed or withdrawn
at any time during its currency by the local or appeal tribunal
under whose direction it was issued. It expires on the dates above
mentioned, if any. If none is mentioned it expires thirty days
after the circumstances referred to have altered.”

On April 20, 1918, His Excelleney the Governor-General in
Council passed an order-in-council which stated that it was
passed “under and in virtue of the powers conferred on the Gover-
nor in Council by the War Measures Act and otherwise,” and which
declared that it should come into force “as soon as approved by
resolution of both Houses of Parliament.”

This order-in-council
gave, in its recital, reasons for urgency for its passing and it added
to classes 1 and 2 certain men not placed in those classes by the
Military Service Act. It then purported to give to the Governor
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in Council, that is, to the authority which passed the order itself,
certain power. This power was to “direct orders to report for
duty to issue to men in any class under the Act of any named age
or ages or who were born in named years or any named year or
part of a year,” and it declared that “any exemption theretofore
granted to any man of any such named age or year of birth shall
cease from and after noon of the day upon which he is ordered
%0 to report.”

Then on the same day, April 20, 1918, an order-in-council was
passed in pursuance of the foregoing, ordering and directing that
orders to report for duty, irrespective of any exemptions granted,
should issue in such order as the Minister of Militia and Defence
may direct to every man of Class 1 under the Military Service
Act, who, at the date of the application for exemption heretofore
made by him or on his behalf, had attained the age of twenty
and had not attained the age of twenty-three years,

The present applicant, Lewis, fell within the class of men thus
referred to, being between the specified ages. He was, therefore,
ordered to report for duty, his exemption certificate was taken
from him and he was put into a regiment and sent to a training

yes

camp in military uniform.

He now applies upon habeas corpus proceedings for an order
of this court discharging him from a detention which he claims is
illegal.

As Low, J., said in Rex v. Superintendent of Vine Street Police
Station, [1916] 1 K.B. 268, at 279:—

This court is specially charged as between the Crown and the subject
to exercise the greatest care in safeguarding the subject’s liberty.

No consideration other than the pure question of the law,
which we are sworn to administer, can be for a moment enter-
tained upon such an application as this. The applicant is ad-
mittedly deprived of his liberty and the sole question is whether
this has been done in accordance with the law or not. If it has
not, then he must be discharged, quite regardless of any extraneous
consequences that might ensue. With these we have here nothing
whatever to do. As Barton, J., of the High Court of Australia, in
Farey v. Burvett, 21 C.L.R. 433, at p. 449, suggested, the matter
must be decided “not because of enthusiasm or excitement but by
compelling reason,” and as Lord Reading, Lord Chief Justice of
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under the Defence of the Realm Regulations in England,

It is for us to construe language in accordance with the prineiples of law
laid down in times of peace, even in time of war.

Now, one observation I think ought to be made at the outset
and that is with regard to the argument of emergency. I should
not be disinelined to give some weight to this consideration if we
were asked to enquire whether the terms of the War Measures
Act furnished any legal foundation for many of the other orders-
in-council not relating to the military forees which have doubtless
been made under it. But the Militia Act itself was not passed
for peaceful times. It was passed for the emergeney of war.
Resort to its provisions was specis

Ily intended to take place in
time of war as its terms declare. 8o also with the Military Service
Act passed after three years of war. Both Acts provide for rules
and regulations being passed by the Governor in Council. Those
Acts enacted laws, and particularly stringent ones, in regard to
calling up men for service in the army. In the face of these Acts
I, for my part, cannot see my way clear to adopt any more ex-
tended rule of interpretation of the meaning of the War Measures
Act merely on the suggested ground of emergeney or expediency.

Now, my opinion is that the existence on the statute book of
the Militia Aect, with all the exceedingly stringent and extensive
powers that are therein granted to the Governor in Couneil, furnishes
the very strongest possible reason for concluding that parliament
never intended, when enacting the War Measures Act in August,
1914, to grant to the Governor in Council any further powers with
regard to the raising of military forces bevond those contained in
that Act and certainly none inconsistent therewith. If parliament
had intended to grant power to override and repeal its own Acts
I think it would have said so specifically and would have inserted
the words “notwithstanding anything contained in any Act of
Parliament,” though I do not think parliament would have passed
the Act with such words in it, even if it had been asked to do so.
At any rate the words are not there, although we are asked now
to interpret the Act as if they were there.

Fortunately, we were not, at the beginning of the war, living in
a country where our actions and lives were refgulated in great

v detail by laws. We were a free people and the field given to

England, said in Rex v. Denison, 115 L.T. 229, at p. 231, a case
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individual liberty of action by the absence of detailed legislation
and regulation was enormous. Thus, the field, where new regula-
tions quite consistent with existing statutes, could be made and
applied, was also enormous. In my opinion, it was in that field,
not in fields where parhiament itself had already acted, or might
thereafter act, that the Governor in Council was given power and
was intended to operate.

At the opening of the war the Parliament of the United King-
dom passed an Act—subsequently, it is very worthy of notice,
enlarged, amended and consolidated in much detail—ecalled “The
Defence of the Realm Act,” and later “The Defence of the Realm
Consolidation Act” (November 27, 1914). Then in 1915 that
parliament passed in succession a number of Acts in amendment.
See e, 34, 37 and 42 of the statutes of 1915, Inasmuch as the earlier
Acts gave to the King in Council in broad terms the power to
issue regulations for securing the public safety and defence of the
realm, it is noteworthy that, nevertheless, from time to time, it
was considered necessary to enact statutes giving specific powers,
such for example, as e. 42, dealing with the question of liquor
control.

Many regulations were passed by the King in Council under
the powers thus given. Cases came up in the courts wherein the
validity of particular regulations was questioned and so far as I
can discover it was never suggested that the regulations could not
possibly be ultra vires. In Ex parte Norman, 114 L.T. 232, Avory,
un regulation was wltra

J., deals with the objection that a ce
vires and while rejecting the objection, did not do so on any such
ground that the Acts authorised the making of any regulation
whatever, whether in conflict with a statute or not. So also in
Cannon Brewery Co v. Central Control Board, [1917] W.N. 290,
Younger, J., decided that regulations for the compulsory acquisi-
tion of property was subject to the Land Clauses Consolidation
Act.

So far as I have been able to discover it was never attempted
in Great Britain, where bombs are dropping from zeppelins and the
guns of the war can be heard, to use the powers given in the
Defence of the Realm Acts to make orders and regulations in order
to infringe upon and modify the specific Acts of Parliament which
dealt with the question of the compulsory calling of men into the
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army. And the reason is, I think, that Great Britain is the home

of constitutional liberty.

It is contended, however, that the effect of < 13 (5) of the
Military Service Act, above quoted, is to prevent the application
of this principle inasmuch as it says that nothing therein shall
limit or affect the powers of the Governor in Couneil under the
War Measures Aet, 1914, The answer to this seems to me to he
clear.  Owing to the existence of the Militia Aet the Governor in
Measures Aet to do

what was done by the order-in-council here in question. 1 think,

Couneil was given no power under the W

for the reason I have given, that parlinment never dreamt of
giving a power to repeal or modify the Militia Aet and that, under
the words of the War Measures Aet, no such power was, in fact,
given. I think it iz, perhaps, true that had the Militia Aet re-
mained untouched the Governor in Couneil could have passed the
order-in-council in question under that Act.  But it was not in
fact passed under the Militia Aet, unless the use of the words “or
otherwise " has that effect, nor, as matters stood on April 20, 1918,
could it be o pas<ed because, by that time, the power to do <o
had been taken away by the complete change in the law which
was effected by the Military Service Act.  Had the seetion said
that nothing in the Aect should limit or modify the powers of the
Governor in Couneil under the Militia Aet and had the order-in-
council been passed under the Militia Aet, as po=sibly it should
be held to be, T think it would, in all probability, have been valid
but inasmuch as that is not the question with which we have here
to deal, it is neither necessary nor material to express a final opinion
upon it.

It is also suggested that the parliamentary resolution of April
20, 1918, has some effect in giving validity to the order-in-council.
I do not intend to discuss this question at length, It is sufficient,
it seems to me to say, that there i« not to be found any authority
for the proposition that a mere parliamentary resolution can take
away the right of the liberty of the subject unless some valid
statute of parliament has declared that it <hall do so. Nor can a
parliamentary resolution, in my opinion, be used as an aid to the
interpretation of an Aect of Parliament. The courts, I am sure,
would never dream of paying attention to a mere resolution of
parlinment declaring that in its opinion a certain seetion, say, of
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the Bank Act, meant so and so. This is the prineiple upon which
the court would undoubtedly act in time of peace and, as Viscount
Reading said, the same prineiple should be applied in time of war.
For the same reason the principle of Clowes v. Edmonton School
Board, 25 D.L.R. 449, 9 A.L.R. 106, where the court held that a
regulation of the Lieutenant-Governor in Couneil was invalid as
being inconsistent with an existing statute, ought to be applied in
the present ease. Under the statute, the Military Service Act,
and by a tribunal or authority legally constituted under that
statute, the applicant was given a certificate of exemption, which
has not yet expired.  In my opinion, for the reasons I have given,
there has been no legal ground shewn for interference with or the
defacing and cancelling of that certificate and it is still in force.

The applicant is, in my opinion, therefore, entitled to an order
for his discharge.

Beck, J.:—This is an application for an order in the nature of
a writ of habeas corpus made on behalf of a man who was exempted
from service by one of the tribunals established under the Military
Service Aet and has sinee, under the a<sumed authority of an order-
in-council passed under the War Measures Aet, been called up for
service.

The Governor-General in Council passed an order-in-council
on April 20, 1918 (P.C.. 919). s

It recited that there was an immediate and urgent need of re-
inforcements for the Canadian Expeditionary Foree and that “it
was deemed essential that, notwithstanding exemptions theretofore
granted, a substantial number of men should be withdrawn forth-
with from civil life for the purpose of serving in a military
capacity.”

The order then proceeded :—

Therefore His Excellency, the Governor-General in Council, on the
recommendation of the Right Honourable the Prime Minister, and under
and in virtue of the powers conferred on the Governor in Council by the War
Measures Act, 1914, and otheriwise, is pleased to make the following regulations,

which shall come into fores soon as approved by resolution of both Houses
of Parliament and the same are hereby made and enacted accordingly.

The order then proceeded to “enact” amongst other things
that:

The Governor in Council may direct orders to report for duty to issue to
men in any class under the Act (the Military Service Aet, 1917) of any
named age or ages or who were born in named years or any named year or



D.LR. 41 D.LR. Dominion Law REPORTS. 15

which part of & year and any exemption theretofore granted to any man of any such ALTA.
scount " named age or year of birth, shall cease from and after noon of the day upon which -y

8.C.
he is ordered so to report and no claim for exemption by or in respect of any man 2 |
of war. shall be entertained or considered after the issue to him of such order, provided, Re i
y : Y
School ete LEewis !
that a On the same day another order-in-council (P.C. 962) was made: Beck, J

On the recommendation of the Minister of Militia and  Defence and in
pursuance of the provisions of the order-in-council dated April 20, 1918
(P.C. 919),giving authority in that behalf (whereby it was ordered and directed

alid as

lied in

e Act, that orders to report for duty, irrespective of any exemptions granted or any
r that claim for exemption made, shall issue in such manner as the Minister of Militia

hicl and Defence may direet, to every man in Class I, under the Military Servie
whieh

Act, 1917, who, at the date of the application for exemption heretofore made

given, by him or on his behalf, had attained the age of 20 vears and had not attained
or the the age of 23 years.

—_— Order P.C. 919 was submitted to the two Houses on April 20,
\ ordet and each House—so it is alleged-—passed a resolution that it was

expedient that it should be passed.

ture of In my opinion these resolutions cannot possibly have any
mpted . bearing upon the question of the validity in law of the order-in-
ilitary council and one can only suppose them to have been passed solely
order- as a political expedient.  They are not and do not purport to be
up for an Act of Parliament.  They were not passed in the form or under

the procedural safeguards which, in the course of constitutional
ouncil : flv\‘vlnplnmlt. |»;u'|i:mu-|¥t:n'.\- ..-uqm'n. tr:fdi!in'n and rules have
imposed for the protection of the lives, liberties and property of

of ros " the subjects of the Crown, with the view to full discussion and
at “it .~ consideration of the measures proposed.

etofore r= The Bill of Rights (1 W. & M., c. 2) expressly rejects the assumed
forth- o power of the Crown of “dispensing with and suspending of laws
ilitary ¢ and the execution of laws™ without the consent of parliament.

There was not then, nor has there since been any mode known
to the law whereby the consent of parliament can be declared

i the save by an Act expressly declaring it to be enacted by the Sovereign
under “by and with the adviee and consent” of both Houses.  An Aet of
he War

i Parliament requires no proof. A resolution of one or both Houses
ations,

Houses

of Parliament is a matter solely of the internal economy of the
body which passes it. It is not even yet known to the law and
while the Canada Evidence Act (R.S.C., e. 145) provides for
methods of proving a “proclamation, order, regulation or appoint-
ment”’ no provision is made for the proof of a resolution.

The order was passed professedly under the authority of the
“War Measures Act, 1914, or otherwise.”

things
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I shall have occasion to refer incidentally to other statutes which
have been mentioned in relation to the question of the authority
of the Governor in Couneil to pass the order; but in addition to
statutes it was hesitatingly suggested, though not seriously argued,
that the order might be supported as an exercise of the Royal
prerogative. It is impossible, in my opinion, to sustain the order
on any such ground. There i, undoubtedly, a considerable field
in which the Royal prerogative can «till be exercised (see Pre-
rogative Legislation: Ency. Laws of England, 2nd ed.) but 1 ean
see no portion of that field which would include such a case as this,
in which the statute expressly places the jurisdiction to make
orders in the constitutional tribunal of the Governor in Council.

It is sought to justify the order under the provisions of s. 6 of
the War Measures Aet which reads as follows (see judgment of
Harvey, C.J.).

Several observations immediately oceur to one as to the inter-
pretation of this section. First of all, the enumeration of the
particular subjects of jurisdiction is obviously made in order to
remove doubts which might possibly arise as to whether or not
the particularised subjeets would fall within the general statement
of the subjects of jurisdietion. Again, such an enumeration of
particular subjects, being deemed expedient for the avoidance of
doubts, must necessarily be taken as interpretive and illustrative
of the general words which must consequently be interpreted as
intended to comprise only #uch subjects, in addition to those
particularly specified, as fall within a generic class of which the
specified instances are illustrative and definitive of the general
characteristies of the class; and so, the words—used evidently
ex abundanti cauteldi—"* and for greater certainty, but not so as to
restriet the generality of the foregoing terms”—must be taken to
have been inserted merely to preserve beyond doubt the juris-
diction to deal with subjects coming within a class of subjects of a
character similar to those particularly specified.

Looking at the specified subjects one sees that they are all
subjects in respect of which there is large room for many orders
or regulations of an administrative and directory and even of a
subsidiary legislative character which need in no respect come in
to conflict with any existing statutory provision.

Doubtless within the limits indicated an order might contain
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which positive legislative enactments but it seems to me impossible to AlfTA'
ority 3 contend that any such enactments are valid if they are incon- 8.C,
ion to ©  sistent with the primary and substantive provisions of any statute, Re §
‘gued, - whether passed before or after the order or the statute under which l"'f‘ ", ;
Royal " the order is made. Beck, J
order ) This court had oceasion to consider in some respects the ques-
» field tion of the limitations upon a delegated authority to pass orders

Pre- or regulations in Clowes v. Board of Trustees for Edmonton School

I can " District, 25 D.L.R. 419, 9 A.L.R. 106.
s this, [ The effect of that decision was in substance that orders and

make " regulations made by virtue of a delegated authority from a legis-

wil. 3 lature are open to review by the courts and are invalid if they do
i 6 of not come within the powers conferred by the legislative enactment ;

nt of + that is, if they are not merely aneillary, subsidiary and subordinate

to the legislative enactment and for the purpose of the more con-

inter- venient and effective operation thereof or are inconsistent with
f the the direet enactments of the legislature which conferred the dele-
ler to gated power or of any superior legislative body or the prineiples

r not *  of the common law.
ment X Obviously, there is an unusual peculiarity in the War Measures

on of = Act inasmuch as in reality it enacts no provisions of a primary and

we of oﬁ substantive character to which the making of orders-in-council can

ative ©  be merely ancillary, subsidiary and subordinate, but obviously

ed as { intends to give to the Governor in Council the power to legislate

those é for the security, defence, peace, order and welfare of Canada, not

h the ! however unrestricted but within the limit of subjects 1 have

meral & indicated.

ently : The Military Service Act, s. 13, enacts that the Militia Act,

as to ¢ the Army Act and the King's Regulations and Orders for the

en to g Army shall, so far as not inconsistent therewith, apply to and

juris- ~  form part of this Act and that nothing in this Aect shall be held to

sof a limit the powers of the Governor in Council under the War Measures

8 Act, 191},

re all ' This latter provision creates no difficulty in my mind. T have

rders already pointed out that, in my opinion, the War Measures Act,

of a conferring power upon the Governor in Council to make orders,

ne in contains within its own terms very considerable restrictions upon

that power,
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It would be an astounding proposition that parliament, after
having speent many weeks in a discu=sion of the Military Rervice
Act, which, perhaps, more than any other Bill ever the subject of
debate there, was the oceasion of such fierce antagonisms both
within and without parliament, deliberately meant by the insertion
of the common-place clause, “nothing in thi= Aet <hall limit the
powers of the Governor in Council under the Military Serviee Aet,
1914"" to leave it open to the Governor in Couneil to revoke, in
whole or even in part, the Aet the passing of which had =o stirred
the whole people of Canada.  Rather the inference to be drawn
i= that parliament never dreamed that it would be even suggested
that the powers of the Governor in Couneil under the War Mens-
ures Aet were o extensive: but that parlinment was assuming
and inferentially declaring in effeet the limitations upon the order-
making power which T have already indieated.  Thus the elanse
in question is, it seems to me, confirmatory of those limitations,

This being my opinion upon the extent of the powers of the
Governor in Couneil under the War Measures Aet, it follows as a
necessity that T must hold that the order in council in question,
inasmuch as it in effeet repeals o primary and substantial pro-
vision of the Military Service Act, i~ ineffective and invalid,

The Mili
tions to persons otherwise subject to that Aet and the granting of

wry Rervice Act provided for the granting of exemp-

certificates to that effect.  Furthermore, the Schedule to that Aet

referred to in s 2 as containing the exceptions of persons linble
to be called on active service in the Canadian Expeditionary
Force—contains the words:

1. Men who hold a certifiente granted under this Aet and in foree, other
than a certificate of exemption from combatant serviee only,

The applicant is a person within the terms of this exception.
Clearly to my mind the order-in-council in question is ineffective
against him.

I would, therefore, make the order asked for.

SiMMons, J.:—8. 5 of the order-in-council in question purports
to repeal certain sections of the Military Service Act, and it is
claimed that the authority for doing <o i~ <. 6 of the War Measures
Act, 1914,  The Parliament of Canada, however, did not consider
that the War Measures Act covered the ground in question, as the
Military Service Act itself was passed for the purpose of modify-
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ing the Militia Aet in regard to the method of selecting men for
the military serviee.

The order-in-council has the approval, by way of resolution of
hoth Houses of Parlinment, and, for that reason, aside from the
question of constitutionality, the objectionable features, which
niight otherwise be argued against it, are largely minimised.  The
question before the court, however, is one of legality or constitu-
tionality of the order-in-council in question and I do not think it
can be defended unless it is claimed that it i paramount to an Act
of Parlinment; in other words, it must be elaimed that the parlia-
went has adopted a new and novel method of legislating by way of
resolution approving of an order-in-council, instead of by passing
¢ Bill in the usual form. 1 do not think it can be contended that
parliament, by approving of the order-in-council in question hy

v of resolution in both Houses, ever intended to introduce such
principle which would, at least, bhe an innovation in regard to

the method of making laws or enaeting laws by a Parliament of
Canada.

I am, therefore, of the opinion that the order-in-council is
ullra vires.

Hy~xpyman, Joo—It is hardly necessary to refer to the very
~erious responsibility resting upon the court in considering a ques-

tion of this character which may possibly have a far-reaching

effect on the war.  Nevertheless, as a court of law it is incumbent
upon us to decide the matter upon purely legal principles and to
extend relief to the applicant if in the opinion of the court his
rights have been invaded.

The real and, in my opinion, only point in the case is whether
or not the order-in-council as approved by resolution of the Senate
and House of Commons is effective to alter or amend an Aet of
Parliament, 7.e.., the Military Serviee Act. I agree with what
Beck, J., has said with regard to the powers conferred by the War
Measures Aet. 1 am satisfied it was never intended that the
Governor in Council would be empowered thereunder to conseript
troops and even to set aside exemptions provided for by the
Militia Act.  If such powers were conferred, then, I ean see no
necessity for the Military Service Act at all, except to obtain the
endorsement of parlinment which might as easily have been secured
by a resolution approving of an order-in-council as in the case
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under review., The Militia Aet makes provis.on for the calling
out of troops according to specified classes by hallot and for certain
exemptions, It was quite competent for the Governor in Couneil
pursuant to the powers conferred by the Militia Aet to raise such
troops as might be required. Parliament, however, by the
Military Service Act, thought it advisable to alter the method
provided for in the Militia Aet and substituted therefor the -o-
called seleetive draft, taking also into consideration the advisability
of exempting certain persons and classes of persons in addition to
those mentioned in the Militia Aet.  As pointed out by Duff, J.,
in Re Rowntree (Serial No. TMS19 B.C'., Dee. 6, 1917, manual 2,
March, 1918, pp. 9, 103)

Such exemptions are not granted as concessions on account of personal

hardship, still less as a favour to a elass.  The sole ground of them is that the
national interest is the better served by keeping these men at home.  The
supreme necessity (upon the existence of which, as its preamable shews, the
policy of the M. 8. Act is founded) that leads the State to take men hy
compulsion and put them in the fighting line, also requires that men shall be
kept at home who are engaged in work essential to enable the State to maintain
the full efficiency of the combatant forees, and whose places eannot be taken
by others not within the elass called out.

In order, then, to insure that this principle would he observed
and objects attained, the statute provided for the constitution of
tribunals to decide as to who and who not should be exempted,
guided by the principle already referred to, and those whom such
tribunals did exempt =0 long as the certificates of exemption
remained in foree were by the terms of the Schedule of Exceptions
just as effectually relieved from service as any of the other elasses
of exempted persons, In other words, men holding exemption
certificates granted by lawfully constituted tribunals are by statute
exempt from service. It is, therefore, a right derived by statute
and in my opinion can only be taken away by statute. I know of
no authority for the proposition that a statute can be altered,
amended or repealed by an order-in-couneil unless express statu-
tory authority is o given. The argument that the resolution of
both Houses validates the order-in-council is in my view unten-
able.  The resolution does not in any way amount to an enact-
ment, but is exactly what it purports to be—a mere expression of
approval of the action of the executive. It does not in any way
alter the fact that what was done was on the part of the Executive
and not by Parliament.
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The authorities are clear on the point that laws are enacted
by the King's Most Excellent Majesty by and with the advice
and consent of the Senate and House of Commons in Parliament
assembled and by the authority of same (see 6 Hals, p. 388).
On the very face of the document in question it is not an Act of
Parliament, but an order-in-council pure and simple, and I cannot
agree that a mere approval by way of a resolution by each House
can give it the force of a statute. It cannot be said that the parlia-
ment was enacting a law, but rather was merely expressing its
approval of what the Executive was in a given instance doing or
purporting to do.

Being firmly of the opinion that the order-in-council under
which the applicant is held is wltra vires, I would order that he be
released, but without costs. Application granted.

ROBB v. MERCHANTS CASUALTY Co.
Manitoba Court of King's Bench, Curran, J. May 20, 1918

Insvrance (§ HT D—71)—AccipENT poL1cy —CONSTRUCTION,

The words of an accident insurance poliey should be construed accord-
ing to their popular sense, not their strictly philosophic or secientifie
meaning; if the words are susceptible of two interpretations the one will
be adopted which is most favourable to the polievholder.

AcTiON to recover the amount due under an accident insurance
poliey.

H. F. Tench, for plaintiff; R. B. Graham, for defendants.

Curran, J.-—This action is brought by the plaintiff (insured)
against the defendant company (insurers) upon an aceident policy
issued at the City of Winnipeg by the defendant to the plaintiff
on March 7, 1917, and the matter comes before me for determina-
tion of the question of liability upon a stated case in which it is
agreed that my judgment will depend upon the answers given to
certain questions therein propounded.

The policy is peculiar in this, that it not only protects the
insured, but also protects a third party, called a beneficiary under
certain conditions. Here the claim is founded upon the death of
the beneficiary Edmund Robb, a brother of the plaintiff, who
accidentally was killed in the City of Chicago, U.S.A., whilst
being conveyed in a passenger elevator operated in the 20-storey
building known as the Marshall Field Annex. The deceased had
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oceasion to visit a dentist who was a tenant of the building and
took the passenger elevator known as No. 83, for the purpose of
ascending to the floor of the building upon which this dentist’s
offices were situated.  In some way not explained, the deceased,
in attempting to leave the elevator car, missed the landing and
fell down the elevator shaft, being instantly killed. The injuries
from which the beneficiary died were not due directly to or in
consequence of the wrecking of the elevator, which was not
wrecked or injured.

The clause in the policy, upon which the claim for the money
sued for is based, reads as follows:

Part R, In ense a beneficiary being one person over 16 years and under
65 years of age und bearing relationship to insured is specifically numed in the
schedule of warranties indorsed on this policy then and not otherwise this

wed as

policy shall also in consideration of the premium insure the person na
beneficiary in the said sehedule as follows: Against any of the following losses
resulting within thirty days from date of aceident and caused solely and ex-
clusively by injuries covered by this policy and sustained by such beneficiary
while riding as a passenger within the enclosed part of any public passenger
nee provided for the exclusive use of passengers and propelled by steam,
compressed air, gasoline, cable or electricity, or while riding as a passenger on
board a steam or gasoline vessel licensed for the regular transportation of

conv

passengers and such injuries shall be due directly to or in consequence of the
wrecking of such car or vessel then the amount specified below, ete.

Part E. of the poliey. which provides for a double indemnity for injuries
sustained by the insured is very similar in its provisions to Part R, Asit
may be necessary to consider this part relatively to Part R. 1 set it out in
full:

Part E. But if such injuries are sustained by the insured (1) while
assenger within the enclosed part of any railway passenger
lusive use of passengers and propelled by steam, cable,

passively riding as a
car provided for the e
compressed air or eleetrieity.

(2) or while so riding as passenger on board a steam vessel licensed for the
regular transportation of passengers and such injuries shall be due directly
to or in consequence of the wrecking of such car or vessel, then the company will
pay double the indemnity, ete.

The questions to be answered are as follows:—

(1) Was elevator No. 83 a public passenger conveyance within
the meaning of those words as used in Part R. of the policy?

(2) Can the plaintiffi recover at law under such Part R. of
said policy in view of the fact that the injuries from which the
said Edmund Robb died were not due directly to or in consequence
of the wrecking of the elevator No. 83?

If the answer to both questions is “Yes,” judgment is to be
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entered for the plaintiff for £1,500 and costs, otherwise, judgment
i= to be entered for the defendant with costs.
The defendant contends that the passenger elevator in ques-

"

tion was not “a public passenger conveyanee” within the mean-
ing of Part R., and furthermore that even if it was, the injuries
which eaused the death of the beneficiary were not due directly
to or in consequence of the wreeking of such conveyanee, upon
which event only, it is contended, can the defendant company
be made liable.

The plaintiff, on the other hand, contends that, upon the
admitted facts pertaining to the use of the elevator in question
by the publie, it was and i= a public passenger conveyance within
the meaning of Part R. of the poliey, and also that the limitation
contained in this Part of the policy to liability for injuries due
directly to or in consequence of the wrecking of such car or vessel
does not apply to the ease of a beneficiary riding as a passenger
within the enclosed part of any public passenger convevance
beeause the use of the word “car™ in the limitation elause is too
narrow and restricted in it meaning to be held to refer to the
wider and more comprehensive precedent term “public passenger
conveyance.”  The limitation clause to this part as to the wreck-
ing of the car or vessel i in the identical language of such clause
to Part E., and be it noted is properly and grammatically used as
a rider to Part E., where two modes of travel only are guarded
against, viz: (a) in a railway passenger car propelled by steam,
cable, compressed air or electricity, and (b) in a steam vessel
licensed for the regular transportation of passengers. Is it appli-
able to Part R., where the expression “railway car” or “car” is
not used, but instead thereof the more comprehensive term public
passenger conveyance. Strictly speaking according to the language
used, the limitation in Part R. as to the wrecking of “such ecar or
vessel " seems applicable only to travel on steam or gasoline vessels
licensed, ete., and not to all public passenger conveyances which
may or may not be cars, railway or otherwise. The change in
phraseology in Part R. from that used in Part E. seems inten-
tional and cannot be attributed to accident. Part E. applies only
to the insured, and by it he is protected, whilst on a journey by
water only if travelling on a steam vessel, whereas the beneficiary
under Part R. is permitted to use a vessel driven by either steam
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or gasoline.  Again, the insured under Part E. is protected only
whilst travelling in the enclosed part of any “railway passenger
car,” whereas the beneficiary is permitted to travel within the
enclosed part of any “public passenger conveyance.”  The drafts-
man of the policy form, when he came to draft Part R., appar-
ently used the identical limiting clauses which he had appended
to Part E., without due consideration as to its applicability in
view of the different phraseology used in Part R.

It is sought by the defendant, by the use of the limited term or

expression e

" to include all modes of conveyance which might
properly fall within the wider term or expression * public passenger
conveyance.”

In view of the well-known rules of construction applied by the
Courts to documents prepared wholly by one party, viz., that all
such, where any ambiguity arises, must be construed strietly
against such party rather than favorably to it, I do not think
any such meaning as is contended for by the defendant can be
logically adopted here.

In North West Com. Travellers Assoe. v. London Guar. & Ace.
Co., 10 Man. L.R. 537, at 543, it was laid down that where
it was the company itself which prepared the contract (as is the case here)
any ambiguity there may be found in it will be taken most strongly against the
company. In other words, that will be held to be the true meaning which the
company desired the other party to put upon it.

Now, applying this principle to the policy in question and
considering the difference in the language of the two Parts E. and
R., could the insured have reasonably understood that “car’ and
“public passenger conveyance’ meant one and the same thing;
in short, were interchangeable terms? 1 do not think so, and [
would not so consider them, for while the greater undoubtedly
includes the less, the less does not include the greater. A ear is
only one mode of conveyance, whereas a public passenger con-

veyance may and does in fact include many modes.

I think, then, that the restriction in Part R. of liability for
injuries due directly to or in consequence of the wrecking of such
car does not apply generally to all modes of travel which are
included in the expression “‘any public passenger conveyance,”
and particularly to the case at bar, where the beneficiary was
injured whilst riding in the passenger elevator in question; so as
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to render it a condition of recovery that such injury should be
due to the wrecking of such clevator.

If, then, the answer to q. 1 is to be in the affirmative, the
answer to ¢. 2 will also be in the affirmative.

I will now consider the answer to be made to . 1-—Was elevator
No. 83 a public passenger convevanee within the meaning of
Part R. of the policy? 1 think it was, and would answer this
question in the affirmative also.

I adopt the language of Bain, J., in the case before referred
0

In construing a contract like this, the rule that should be followed is that
the words of the poliey are to be construed not according to their strietly
philosophic or scientific meaning but in their ordinary and popular sense,

It is popular language that is used and popular language should be construed
popularly.

In May on Insurance, 4th ed., vol. 1, p. 175, it is laid down
that:—

vo rule in the interpretation of & poliey is more fully established, or more

»and controlling, than that which deelares that, in all eases, it must

Iy construed in favour of the insured, so ns not to defeat without a

plain necessity his elaim to indemnity, which, in making the insuranee, it
was his object to secure.  When the words are without violenee susceptible
of two interpretations, that which will sustain his elaim and cover the loss
must, in preference, be adopted

In 10 Hals. 441, it is laid down that: “Generally an instrument
must be rend most strongly against the party who prepares it,
and offers it for execution by the other. . . . But the rule

is subject to the general principle that the instrument
must be construed in accordance with the expressed intention.”

It has been argued on the part of the defendant that the words
“public passenger conveyance' mean or include only such con-
veyances as are operated by common carriers for hire, to which
the whole body of the public would have access as of right, and
that here the elevator in question had only a limited use by a
part of the public at limited times, that is, during the usual hours
of business, and that because the owners of the building could,
with the consent of their tenants, at any time close the doors of
the building and permit no one to enter same, or could withdraw
all passenger service, such elevator was not a “public” con-
veyance.

The case of Oswego v. Collins, 45 S.C.R. (N.Y.) 171, was cited
in support of this contention. In this case the majority of the
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MAN. Court held that an omnibus owned by the proprietors of an hotel

K.B. and used to convey free of charge guests of the hotel to and from
H Rosn  the different railroad stations and steamboat landings was not a

b public conveyance within the meaning of an ordinance prohibit- 4
MEeRcHANTS | : 3
Casvarry  ing all hacks, baggage wagons and public conveyances from

Co.

Curran, J. I do not think the same rules of construction, such as are

standing on certain streets,

applicable to certain municipal by-laws and public statutes,
should be generally applied to written instruments between
private individuals,  The reasoning adopted by the Court in this
rase could hardly be used here.  The ordinance was one in deroga-

PO AT vy W

! tion of personal rights and liberty of action, and must be con-
strued strietly as penal consequences followed its violation.  The

o

general words “public conveyances™ used in the ordinance under
consideration must be considered as ¢jusdem generis with the par-
ticular language which preceded them, viz., hacks and baggage 4
wagons, which were manifestly vehicles open to the public use on 1

terms of hire and therefore the general expression “publie convey-
ances” would fall within the same class of vehieles and not such as
were open only to eertain of the publie free of charge, such as
guests of the defendants’ hotel.  The Court said that inasmuch

as the public were not entitled to use the conveyance in question

as the public at large is entitled to use a “public conveyance,” it
did not fall within the class named in the ordinance.

I do not consider this case in point, as the facts and ecireum-
stances are so entirely different from those in the case at bar.

Here the enquiry ought to be directed to the question what mean-

ing did the words of the policy “public passenger conveyance”
| as popularly understood, convey to the mind of the insured?

Surely not the technical and restricted meaning that they only
| included such modes of conveyance as the public generally had
the legal right to use for hire. 1 should think he would reasonably
have understood them to mean all such conveyances as were
apparently from visible user by the public open to public use.
The hallways of the building in question giving access to the
elevators actually used by the public to ascend to the upper floors
| of the Marshall Field Building were as a matter of fact open to
the use of the public during business hours, as also were the
elevators, one of which was the elevator entered by the deceased.
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No restraint was imposed upon any one desiring to use such
elevators during business hours,  They were free to any one who
wished to use them, subject, of course, to those implied conditions
attaching also to the use of vehicles of transport operated by
corrmon carriers, orderly conduct and decent hehaviour on the
part of those so using them.

The deceased, having business with a tenant of the building,
had a right to use the elevator for that purpose.  These elevators
were installed for the convenience and use of the public, and their
public use could not be interfered with during business hours
without the consent of the owner of the building and all of the
tenants.

I think, then, I should be unduly straining the language of
the poliey if T gave to it the narrow and restricted meaning con-
tended for by the defendant. It was open to the defendant by
express language to impose such a construetion and so limit its
obligations to insured persons, but in my opinion it has failed to
do s0 by the language used.

I would therefore answer the first question in the affirmative,
and, as before stated, the second also, and in accordance with the
case stated, in such event enter a verdiet for the plaintiff for
£1,500 and costs, Judgment for plaintifl,

ROYAL BANK OF CANADA v. McLENNAN.

Britiek Columbia Courlaf Appeal, Macdonald, C.J.A., Martin, McPhillips,
and Eberts, JJ.A.  January 28, 1918,

STATUTES (§ 11 A—06)—SUpPREME COURT ACT—AMENDMENT—CONSTRUCTION
The amendment to the Supreme Court Aet of 1915, was intended to
ameliorate the position of a defendant against whom a judgment is
recovered. The amendment does not give the court power to commit a
debtor for contempt of court in not obeying an order for the payment of
money by instalments in eases not provided for by sees. 15 and 19 of

the Arrest and Imprisonment for Debt Act (R.S.B.C. 1911, ¢. 12),

AppeAL by plaintiff from a dismissal of an application to
commit the defendant for disobedience of an order directing him
to pay a judgment in instalments. Dismissed.

Sir Charles Hibbert Tupper, K.C., for appellant; . M. Wood-
worth, for respondents.

Macponawp, C.J.A.:—I think the appeal should be dismissed.
The matter is very clear, to my mind. The amendment to the
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Supreme Court Aet which was made by ¢, 17 of the statutes of
1915 was intended, in my view of the provisions there found, to
ameliorate the position of a defendant against whom a judgment
is recovered.  Without those sections, judgment would go, and
process could be issued to enforee it forthwith, and for the whole
amount due.,

The legislature apparently thought it desirable to give to the
court the power either to stay execution or to order that the judg-
ment should be payable in instalments so as to lighten the burden.
Complementary to that, the legislature thought it right and just
that the judgment ereditor should be entitled to come to the court
from time to time to obtain a variationof the special terms imposed.
If the variation were made, for instance, that the debtor should pay
a larger sum, the order would not, as was suggested by Rir Charles
Tupper, be an idle one; it would permit the judgment ereditor to
issue execution or other process for the larger amount instead of
for the smaller amount provided for by the previous order,

In this view of said ¢. 17, I think, even if it stood alone we
could not put the construction upon it which the appellant asks
for. But it does not stand alone.

We have s, 2 of the Arrest and Imprisonment for Debt Aet,
R.S.B.C, 1911, ¢, 12, 5 1; that section provides that “no person
shall be detained, arrested, or held to bail for non-paymnet of
money, except as hereinafter in this Aet is, or in any other Act
of the Legislative Assembly may be, provided.”

In simple language, that means that no person shall be arrested
for non-payment of money unless in the Act itself, or in some
other Act, it is provided that he may be arrested for non-payment
of money. Now there is no such provision in the Supreme Court
Act; it is not there provided that a person may be arrested and
detained for non-payment of money.

The County Court Acts, R.S.B.C'., ¢. 53, which contains sections
similar to the ones which we have under consideration in ¢. 17,
goes further, and provides that the debtor may be arrested and
detained for non-compliance with an order for payment of money.
That alone would indicate that apart altogether from what I con-
sider very clear language in both these Acts, the legislature did
not intend to go as far in enacting said ¢. 17, as it had already gone
in the County Courts Act.

I think, therefore, the appeal must be dismissed.
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Magrtin, J.A.:—In my opinion, it was clearly the intention of B.C.
the legislature to confer upon the Supreme Court an additional C.A
power to meet the special case, where justice should seem to require ROYAL
it to be done, of those debtors, who, while not able to pay forth- “'“:“
with, vet could do =0 within a reasonable time, by instalments,  Caxapa

That is a very merciful and appropriate provision, which would yy o

ave many a man from bankruptey.  And it must be horne in M
mind that that section was passed after this war began, and is of
the same nature as the other very beneficial section passed during
the sae session of the legislature, and assented to on the san ¢ day,
namely, ¢. 35, relating to contracts for land. It is significant that

these two measures of relief both as to land contracts and as to

personal contracts for the payment of money, were passed at the

same time; it affords, as 1 say, a very valuable indication of what
the legislature had in its mind.

Now it must not be forgotten that in the earrving out of that

mwediation the ond =t setion, H3b, 1= not as might lN"llﬂ',ll"“"l-

something which would be futile.  Far from that, it is clearly
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apparent that it gives a power to the court or a .“ll-h.:-‘!u alter or
reseind, in chambers or in court, as the case might be, an order
previously made in court by the presiding judge under <. 53a, the
only stipulation being that that order shall not be made until after
such examination as is therein provided for.  Now it would be
necessary to have a provision of that kind; becanse, otherwise
something which has not been alluded to must be borne in wind,
which is, that by =. 19 of the Arrest and Imprisonment for Debt
Act, R8.B.C, e.
the newly ercated situation, and therefore the court or judge being

2, the power given therein would not extend to

applied to after judgment would not by virtue of any pre-existing
power be able to reform its order duly pronounced in court.  And
therefore sub-s, 53b has a very valuable effeet, and one which
would be necessary to meet the new situation which might either
be in favour of the creditor provided the debtor’s finaneial position
would improve, or in favour of the debtor, if his finaneial situation
should get worse. There are four classes provided for in <. 19 of
the Arrest and Imprisonment for Debt Act, wherein power of
committal is given: (1) failure of the debtor to attend, without
sufficient excuse; (2) refusal to disclose his property; (3) unsatis-
factory answers; or, (4) matters proved to satisfaction of the
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judge under =, 15, which would justify a committal thereunder.
Now bearing in mind that those four elasses of powers of committal
already existed in the Supreme Court, it would require something
very far reaching to shew me that the legislature wished to extend
those powers and add another one. I find myself quite unable to
take that view. And I join with the chiel justice in saying that
on the consideration of this new section alone, I should feel it
quite impossible to say that any new power over the person is
given to the court.  But the matter is abundantly clear when one
considers <, 2 of the Arrest and Imprisonment for Debt Aet, which
has been already referred to, both by beneh and bar.  And reading
that also in that second connection, with s, 19, it seems to me

absolutely impossible to eseape from the same conclusion that was

hed by the learned judge below. T would therefore dismiss
the appeal.

MoPuieuies, JLA—T also agree in dismissing the appeal. It
i always with some hesitaney that T approach the determination
of n matter where the legislature has intervened, and apparently
intended, in the interests of the public, to change the law or
practice.  But then we have an organic statute which is the de-
clared poliey of parliament, that no one shall be affected in his
liberty and imprizoned for contempt for non-payment of money:
see s, 2 of the Arrest and Imprisonment for Debt Aet, ¢, 12,
(R.8.B.C,, 1911).

I think that the legislature has here failed to do that which it
was called upon to do in proper pursuance of that organic statute
because it provides that “process of contempt for mere non-
payment of any sum of money, or for mere non-payment of any
costs payable under any judgment, decree, or order, is abolished;
and no person shall be detained, arrested, or held to bail for non-
payment of money, except as hereinafter in this Act is, or in any
other Act of the Legislative Assembly may be, provided.”

It would seem to me that the statute standing there and speak-
ing, as it always is held to be speaking, affects the legislature in
its future legislation, .., we must find some express provision.
And when we note the fact that this legislation, 53b of the Supreme
Court Amendment Act, 1915, is drawn from the legislation as
applicable to the County Court, and halts at the special provision
found in the County Courts Act, considering the declared policy

Lo

Lo 5 oL
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of parliament, I can only assume that parliament halted and
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hesitated, and in fact, decided not to so provide. In this parti-
cular case it cannot be other than an order for payment of money.
That is the order that has been made.  Now if it had heen any
other order, i.c., within the zone of a contumacious act with
respect to an order of the court the inherent power of the court is
exercisable to see that its orders are always obeyved. That, of
course, the court is very jealous of, and rightly so; otherwise
courts would be brought into contempt.  But in this particular
case it is an order for the payment of money. And as I have
indicated, where it is an order for the payment of money there
mnst be some express legislation fulfilling the requirement as to
conscquences of disobedience.  To indicate that even the payment
of the money would not purge the contempt, if it were o contempt
other than the non-pavment of money, 1 refer to the ease of
Jones v. Maedonald, 15 PR (Ont) 345, There Rose, J., pointed
out, “The imprisonnent was not in any sense in execution.”  But
there it was a contumacious act, the refusal to answer questions
And further said, “the imprisonmwent was not in any sense in
exceution; the payment of the debt and costs would not entitle
the defendant to his discharge; this was decided as long ago as 19
U.C.R. in Henderson v. Dickson, p. 592; and at the expiry of the
three months the defendant would be entitled to be discharged
without payment of any portion of the debt and cost<.”

Ro that with respeet to orders others than those within the

ive to con-

purview of s, 2 of the Act the powers of the court rel:
tempt will remain.  But it would appear that where a judge or
the court makes an order for the payment of money, nothing can
follow on that order in the way of contempt for non-compliance
with it, unless parliament has undertaken to say what shall be the
responsibility, and what shall follow.

Eserrs, J.A.:—1 have very little to say in addition to what
my learned brothers have said. T am firmly of the opinion that
% 2 of the Act was passed with a very firm intention indeed, and
that was that no person should be committed for contempt for
mere non-payment of any sum of money. There i< not any doubt
about it that the judgment of the court is an order for non-payment
of a sum of money. 1In s. 19 of the Arrest and Imprisonment for

Debt Act, the legislature had made certain suggestions relative to
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B.C.

how far they could go in the direction of imprisonment for debt;
and that is for the non-answering of questions, and certain other
Royar,  things, But =0 anxious was the legislature at that time—I know
“"”"\ particularly well, because I was in the legislature then—to abolish
Caxapy  imprisonment in the provinee for non-payment of debt, that they
M l.:,w.w, preserved the right of the County Court-—because the County
T Court had special power to commit for contempt of court—and
under <. 20 of the Arrest and Imprisonment for Debt Aet they
kept that power in the County Court and kept certain other
powers ulso,

T

Under the cireumstances 1 would agree, and dismiss the

appeal. Appeal dismissed.

NEVILLE CANNERIES Ltd, v. S.S. “SANTA MARIA.”

Erchequer Court of Canada, Prince Edward Istand Admirally Distriet,
Stewart, LJ. in Adm. February 18, 1918,

CAN.

Ex.C.

1 Duvries  (§ I—18)—CustoMs REGULATIONS AFFECTING VESSELS—WHAT
VESSELS LIARLE FOR CUSTOMS DUTIES,

A ship or vessel and its equipment built in a foreign country for show

} prrposes only is not subject to eustoms duty under items 589 or 590

schedule A of the Customs iff Aet (Can, Stats 1907, ¢. 11); it may be

sold or disposed of within Canada, so long as it is not to be used in Can-
adian waters

[See also Neville Canneries v. “Santa Maria,” 36 D L.R. 619.]

Statement, AcTtion arising out of the sale of the 8.8, “"Santa Maria’ and to
determine whether said ship and its equipment was liable for
customs duty,

D. Edgar Shaw, and A. B. Warburton, K.C'., for Neville Can-
neries, Ltd.; W, E. Bentley, K.C., and J. J. Johnston, K.C., for
Dr. Leo Frank; J. D. Stewart, K.C., for W. B. Robertson.

¢ o4 STEwArT, LJ. v Apm.:—On December 31 last T granted an
order on the application of Mr. W. E. Bentley, K.C'., of counsel
for Leo Frank, and on his affidavit made in this cause on day of

i ‘ December 28 last ordering Walter B. Robertson, the collector of

} customs at Charlottetown, to appear before this court on January

21 last to show eause why he should not state and present to the
t court the nature and amount of any claim for customs duties or
L otherwise which he had, as collector of customs, upon the said

ship “Santa Maria,” her sails, apparel, dunnage and equipment,
including the Columbus relies, and in the event of any such claim
being established, why an order <hould not be made for the pay-
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ment of same out of the proceeds now in court of the sale of the
said ship and her equipment, and why in any event the said
Walter B. Robertson as such collector of customs should not be
ordered to deliver up to the purchaser the said ship and articles
claimed by him to be in bond and subjeet to customs duties, and
why he should not pay the costs of the application. A copy of
the order was directed to be served on the attorneys for the above
namied plaintiff.

It appears from the said affidavit that by a deeree of this
court made in the above suit on September 21, last, the said
ship “Santa Maria,” her =ails, apparel, dunnage and equipment,
including the Columbus relies, were condemned in the sum of
£040.40 and costs, and that the plaintiff had, since the arrest of
the said ship, and at the time of pronouncing said decree, a valid
lien and charge ou the said <hip, her said articles and equipment,
for the said sum and cost< under the warrant issued in the above
suit, and it was by the said decree ordered that in default of pay-
ment of the said sum and costs the said ship, her said articles and
equipment, should be sold by public auction by the marshal of the
said court, and that the proceeds of the sale thereof should be
paid into court to abide the court’s further order.

It further appears that default having been made in the pay-
ment of the said sum and costs, the said ship, her sails, apparel
and equipment, including the Columbus relies, were on October 23
last =old to the said Leo Frank for the sum of $800 under a com-
mission of sale issued in this cause out of this court on October 3
last.

It also appears that previous to the day of the said sale, to wit,
on October 22 last, the =aid marshal received a letter from the
said Robertson notifyving him that the said ship and all her equip-
ment were in bond and subject to duty, and that the duty must
be paid before delivery would be made.

The said Leo Frank states in his said affidavit that he duly
paid to the marshal the purchase money of the said ship and
articles and that the same has been paid into court by the marshal,
and that a formal bill of sale of the said ship and articles was on
November 12 last executed and delivered to him by the said
marshal.

3—41 p.Lr.
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He also states that on November 10 last he received a letter
from the said Robertson notifving him that the said ship and
articles were in bond and subject to certain customs duties. It
appears from this letter (a copy of which is annexed to the affi-
davit) that the duty is only claimed if the property is landed or
disposed of within Canada, and the letter added that if anything
was landed it would have to be placed in a suitable warehouse,
approved of by the eustoms, until exportation.

He further states in his said affidavit that he removed certain
of the articles so purchased comprising 4 cases containing wax
figures and other articles and also two copper wine jugs from the
said ship to the provincial government huilding for safe keeping,
with the consent of the Attorney-General of the provinee, and
stored them in said building in a room which was kept under lock
and key, and that subsequently, on November 26, last, the said
Robertson, as the =aid deponent is advised and believes, broke
into the said room and seized and took away the said artieles =o
stored, and still retains the same.

He further states that on or about December 7 last he received
a letter from the said Robertson in which he informs the said
Leo Frank that: “1 am instructed that if you give us an under-
taking to pay duty or export within 6 months these goods ean be
returned to the building and placed in the custody of the person
in charge.”

The “Santa Maria™ is a vessel said to have been built in Spain
as a replica of the original “Santa Maria" in which Columbus
set out over 400 years ago upon his great historical voyage which
resulted in the discovery of the great continent of America. This
replica is said to contain much of the original ship’s equipment,
such as anchors, guns, and various other articles which, if not of
the time of Columbus, at any rate are intended to be representa-
tions of what the original “Santa Maria™ had as her equipment.
She was exhibited at the World's Exposition in Chicago in the
vear 1893, where her headquarters have heen since then.  Late in
the autumn of 1916 she was on her way back to Chicago, where
she appears to have been owned, when she was arrested in Char-
lottetown, whither she had put in for shelter, under a warrant
issued out of this court in an action for towage instituted by the
above-named plaintiff. (36 D.L.R. 619.)
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One of the questions arising in this case is whether this ship

and her equipment was, at the time of her sale by the marshal of
this court, subject to customs duty.

In the view I take, it may be unnecessary to decide this ques-
tion, but as the claim for the payment of duty lies at the bottom
of all the tangles into which this ecase has got, it may be as well to
dispose of it at the outset.

It was decided in the case of Vanderbilt v. * The Conqueror,”
49 Fed. R. 99, that, unless ships or vessels are mentioned in the
Customs Tariff Aet or in the Dutiable Sehedule to the Act they
are not dutiable,  In that case the customs authorities of the
United States elaimed the right to colleet customs duties upon a
vacht bought in England by Vanderbilt, a citizen of the United
States. The court held that the yacht was not dutiable expressly
upon the ground that in none of the tariffil Acts of the United
States were ships or vessels mentioned in the schedule of imports,
It further held that ships or vessels were and had always been
regulated by statutes independent of the eustoms laws  and
under a different system of legislation and did not fall within the
scope of the tariff upon importations,

Our Customs Tariff Act, however, deals with ships and vessels,
but in a limited way.

3y = 3 of the Customs Tariff Act (6-7 Fdw. VIL ¢. 11) 1907,
it is, among other things, provided that there shall be levied,
collected and paid upon all goods enumerated or referred to as
not enumerated in Schedule “A™ to the Aet when such goods are
imported into Canada or taken out of warchouse for consumption
therein, the several rates of duties of customs set forth and
deseribed in such schedule.

The only reference made to ships or vessels in said Act is in
items 580 and 590 of Schedule “A."

Item 589 is as follows:—

Ships and other vessels built in any foreign country, if British registered
since September 1, 1002, on appl ion for license (o engage in the Canadian
consting trade . . . on the fair market value of the hull, rigging, machin-
ery, boilers, furniture and appurtenances thereof, 25 per cent. ad valorem.

Item 590:—

Vessels, dredges, scows, yachts, boats and other water-borne craft, built
outside of Canada, of any material, destined for use or service in Canadian
waters (not induding registered vessels entitled to engage in the coasting
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‘ ‘ (ﬂ- trade, nor vessels in transit between Canada uml.:m:\' place outside vlu-‘rm[)

i Ex. C. n.0.p.i—on the fair market value of the hul}. rigging, machinery, boilers,
‘! i furniture and appurtenances thereof, on arrival in Canada, 25 per cent.
‘ ¢ '::::lql‘l;“ ad valorem.

1 L. The “SBanta Maria” is undoubtedly a foreign-built ship. It
! o seems to me to be impos-ible to bring her and her equipment
f “RANTA _within the terms of either said item 580 or 590.  There is no

‘“_‘"_“ " evidence whatever that will enable me to do so.  All the evidence

Stewart. L3 js the other w ind unless <he can be brought under cither of

these items there is no other provision of the law which renders

| her liable to the payment of duty. Following the law as decided

i | in Vanderbilt v. “ The Conqueror,” and observing the limited pro-

i vision contained in the Customs Tariff Act with respect to the
f duties to be exacted of foreign-built ships, and applying the prin-
i ciple contained in the maxim exrpressio unius est exclusio allerius,

I 1 ! I hold that the “Santa Maria” and her equipment when sold

I ! under the commission of sale issued upon the judgment rendered
i i in this suit were not liable to the payment of customs duty, and
fi w1 that the claim made by the collector of customs on the marshal
g f was unwarranted and without authority.

]

I fully agree with Mr. Bentley in his contention that the
purchaser Leo Frank obtained a perfeet title as against the world
on the completion of his purchase of the “Santa Maria™ and her
equipment.  The proceeding that resulted in her sale was one
| in rem.  The court decreed the ship to be sold in default of pay-
f ment of the amount of the judgment. This judgment was binding
{ upon all the world.  In pursuance of the judgment given she was
{ #old and the purchase money obtained has been regularly pail
into court. This money represents the ship and is answerable,

o far as it will go, for all demands and claims against the ship,

(! from whatever quarter they may come. The sale has the effect
i of shutting out and destroying all previous titles and claims.
;.‘ | B The purchaser’s title is absolute and free from all claims of every
i kind. Castrique v. Imrie (1870), L.R. 4 H.L. 414; At'y-Gen'l v.

i Norstedt, 3 Price 97, 146 E.R. 203.

i What was sold, however, was a ship and her equipment. Thi«
court has no jurisdiction to deal with any other kind of property.
If the ship and her equipment were liable to duty at the time of
the sale, the customs authorities must seek the payment of such
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of) Wl . CAN
™, ‘ not from the purchaser of the ship, but from the proceeds of sale s
nt. in court. Ex.C.
Mr. Bentley, in a brief which he left with me since the argu-  Npvie
It i ment in the return of the order, referring to Collector of Customs € \~\l-\lllil«ll.~
T
nt Robertson, states:— v
no ‘{‘ On the day of the sale by the marshal of the court he carried the goods e R.8
ce |} from the Customs House and placed them on board the ship, removing all \i':lr”‘A "
f locks which had previously been placed there by his orders, and was actually ! '
” present while the sale took place, making no protest or claim whatever. He “lt::lnnzl
'rs [ stood by and allowed Dr. Frank to become the purchaser of the property,

ed with no intimation whatever to the purchaser of any claim for customs duties

or that the property might be held liable in respect of such.

1‘1: ‘} The marshal appears to have had possession and full control
o B of the ship and its equipment, and was in a position without
e £ hindrance to complete the sale with the purchaser.
l1i i I fail to find in the evidence that Collector Robertson has
d interfered with the carrying out of the decree of this court, and
4 with the completion of the sale made by the marshal to the pur-
]Il n . . . .
al chaser Leo Frank and with the delivery of the said ship and
articles to the latter as claimed by him in his said affidavit, [
¢ would hesitate to hold that the mere writing of a letter to the
i marshal notifying him that the ship and all its equipment are in
Id bond and subject to duty and that before delivery is effected the
d duty will have to be paid, was such interference, especially when
e I find Mr. Frank’s solicitors in a letter to Collector Robertson
ye (a copy of which is annexed to said affidavit) stating that “formal
% 4 delivery of the ship and articles has been made to Dr. Frank by
o ; the marshal of the Admiralty Court.”
id b Ample powers are given the court to prevent interference
) with property seized by the marshal if such interference takes
P ‘ place before the completion of the sale of such property to the
o 4 purchaser, but I know of no power that enables this court to
P 3 make the order asked for in this application after the purchaser
Yo has obtained complete delivery and possession of the property
V.

and paid the purchase money. Mr. Bentley, in his brief, calls
L Collector Robertson a trespasser. I presume he refers to the
1e breaking of the door in the provincial building and removing the
articles stored there by his client. He will not, I think, contend
8 that this court has jurisdiction in trespass. It is quite true that
L’j the Admiralty Court has in a proper proceeding jurisdiction to
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take a ship out of the power of a wrongdoer and give it to the
right owner. Re Blanshard, 2 B. & C. 244, 107 E.R. 374. Bt
this ean scarcely be called a case of that kind.

As I have already stated, what the marshal sold Mr. Frank
was a vessel and its equipment. I have already held that so long
as the “Santa Maria” and her equipment preserve the status
they possessed when sold, they are not dutiable. It is not neces-
sary to express any opinion here whether the taking of certain
articles, part of the “Santa Maria's"” equipment, from her and
storing them in a locked room in the provineial building with the
Attorney-General’s consent is such a change of the status of such
articles as to make them liable to the payment of duty. The mere
fact of storing the equipment of a vessel late in the autumn, when
navigation was over for the winter seas'm, should not in itself be
looked upon as a presumption that the | urchaser had intended to
divorce the equipment from its regular function and convert it
into goods and merchandise. It may be—1 express no opinion
that the taking of these articles and locking them up in a room
in the provincial building gave grounds for suspicion that they
would no longer be used as part of the equipemnt of the “Santy
Maria,” but would be sold for other purposes.

The contention was put forward by Mr. J. D. Stewart, couns¢|
for Collector Robertson, that this matter cannot be brought
before the court as part of, or as ancillary to, this suit. I feel that
the point is well taken.

The sale and delivery of the ship and her equipment took place
without any interference on the part of the collector of custons.
It is true he made a claim of duty before the sale but did not follow
it up by any overt act. The sale appears to have been finally
completed on November 9 last. On the following day a letter
was written by the collector to the purchaser notifying him that
the ship and all its equipment were in bond and thus subject to
duty if landed or disposed of within Canada, and anything landed
therefrom would have to be placed in a suitable warehouse
approved of by the customs until exportation.

Subsequently, but in the same month, certain articles claimed
to be part of the equipment were by the purchaser removed from
the ship and stored under lock and key in a room in the provincial
building. This room, it is claimed, the collector of customs
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 the broke open on November 26 last and removed therefrom these CAN.
But | articles, which he has since retained. Ex. C.

As I understand it, this is substantially what gave rise to the  xpve
CANNERIES
mination in this suit. It is not a matter, I take it, that relates in Il:l.“‘
any way to the matters litigated in this case.  What interest can \\\\\H
the plaintiff in this suit have in a contest between the purchaser  Maria”

~ case which the purchaser presents against the collector for deter-

and collector arising out of the breaking into the room in the g . .0 15

and ~ provincial building?  The collector of customs is in no wise .
 the different from any other person who might see fit to seize and
such 3% appropriate these articles.  For any trespass committed or any
nere 31 grievance suffered the courts are open to the purchaser to obtain
‘hen ~ 0 redress, but he cannot, I take it, come in under cover of a suit in
f be 3 which he is not a party to secure such redress,  This is not, in E:
d to ©  short, a matter that ix in the usual course of things connected with ":
rt it -. or ancillary or incidental to the eonduct of this case.  On the con- ’;
mn ~ 0 trary, it is the claim of an infringement of a legal right made by a i
00m 8 party against a party, neither of whom is in any way connected ;
hey with this suit. !
mta S8 The order made by me on December 31, 1917, will be dis- !
S charged.

nsel : I am always inclined to grant costs to a successful litigant, but
1ght 1 this seems to me to be a case for an exception.  The collector of
that 3 customs, zealous no doubt in the performance of his duty in

claiming the payment of customs duty, went beyond his powers. ‘
lace =8 It is true he did not, before the sale, go further than the letter he !
s, B8 \rote to the marshal, but we find him on November 10, after the ‘
low 3 completion of the purchase, writing the purchaser that the ship
ally 4 and all its equipment were in bond and thus subject to duty if
tter ;‘( landed or disposed of within Canada. There is nothing in the
hat ‘”'»‘ law to prevent the purchaser from disposing of his ship and its

t to ; equipment in Canada so long as they are not to be used in Cana-
ded dian waters, nor can I understand what is meant by this vessel

Hse being in bond. There will be no costs.

ned Judgment accordingly.
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ALTA. REX v. KIMBROUGH.

Alberta Supreme Court, Appellate Division, Harvey, C.J., and Stuart, Becl:,
and Hyndman, JJ.A.  June 19, 1918.

A R Taerr (§ [—3a)—MoRTGAGOR—BAILEE—SALE 0OF Goobs-Sec. 355 C.C

l A mortgagor who gives an undertaking to hold goods seized under o
| mortgagee's warrant of distress, as agent and bailee, but whosubsequent |y
il | sells the goods and gives no account of the proceeds, cannot be conviete|
| of theft under sec. 355 of the Criminal Code.

8.C,

under = 355 of the Criminal Code.  Convietion quashed,
A. L. Smith, for the Crown; Gordon Fraser, for appellant.

:' The judgment of the Court was delivered by

‘,‘2 Harvey, C.J. Harvey, C.J.:—This is a case reserved by Simmons, J. T}
! accused was the mortgagor of certain grain under a mortgige
which had become in default. The mortgagee gave a warrant f
distress to a sheriff who sent his bailiff who purported to make 4
i distress and then the accused gave an undertaking to hold t]
: goods seized as agent and bailee.  He, thereupon, and apparenty
in pursuance of an intention formed at the time when he gave the
undertaking, sold the grain and made no account of the procecds
to the bailiff or sheriff. He was convicted of theft under <, 353
and the question reserved is whether the case falls within that

§ ,; Staten.ent. Case reserved by Simmons, J., on a convietion for thef
i

section.

Assuming that the facts constitute the receiving by the syl
of the grain on terms requiring him to hold it and deliver it 1o
the bailiff or sheriff, and that is the most that the Crown contends,
the question to be considered is whether that is receiving -ome-
thing on terms requiring him to account for it within the meaning

of s. 355.

The section provides that

Everyone commits theft who, having received any money or viluahle
seeurity or other thing whatsoever, on terms requiring him to account for
or pay the same, or the proceeds thereof, or any part of such proceeds. 1o any
other person, though not requiring him to deliver over in specie the identical
money, valuable security or other thing received, fraudulently converts the
same to his own use or fraudulently omits to account for or pay the sume or
any part thereof, or to account for or pay such proeeeds or any part thereof,
which he was required to account for or pay as aforesaid.

It is contended on behalf of the accused that the case does not
come within s. 355 both because the goods received were not of a
like nature to money or valuable security as Newlands, J.A,
considered essential in R. v. Fraser, 40 D.L.R. 691, and hecause
the accounting was not to be to a third person other than either
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the person charged or the one from whom the goods were received
as considered essential by Lamont, J.A., in the same case. While
I have the greatest respect for the opinion of both judges men-
tioned 1 do not feel satisfied with their reasons in the ease cited,
but would be more disposed to accept the reasons of Elwood, J.A.,
who dissented.  The facts of that ease, however, are not parallel
to the facts of this, but in a very important particular the case of
R. v. Shyffer, 17 Can. Cr. Ca=, 191, is very similar to the present.
In that case the accused received a ring on terms requiring him to
deliver it to a particnlar person but instead of delivering it he
converted it to his own use. Clement, J., points out that he was
required to deliver it in specie and that in his opinion that was not
an accounting for it within the meaning of the section. While I
do not wish to express the view, as he seems to, that the term
“accounted for' is not an appropriate term to express the obliga-
tion on the accused in that case, vet I am of the opinion that it is
not used in that sense in the section, but I come to that conclusion
rather from the other portions of the section and from a considera-
tion of the state of the law when the section was passed.

The section appears in much the same words in the original
Criminal Code in 1892, where it appears as <. 308, There is an
absence of reference to any former statutory provision indicating
that, at least in its present form, it is a new enactment. The
section relating to theft generally, <. 305, however, is shewn to be
taken from an earlier enactment. A reference to some of the
earlier decisions shews that the converting of a chattel which a
person had received on terrs requiring him to deliver it to some
person other than himself was theft (see Reg. v. Davies (1866).

10 Cox 239) while the converting by the person charged of money

- received but which was not to be delivered in specie was not theft

(see Reg. v. Hoare (1859, 1 F. & F. 647, Reg. v. Garrett (1860),
2F. & F. 14). In the last case Willes, J., said: *It seems to me
that the bailment referred to in the statute is one in which the
same property is to be returned, not one in which different property
is to be returned.” The statute referred to in these two cases was
in the same terms as s. 4 of R.8.C., 1886, ¢. 164. This section did
not appear when the law was codified in 1892, but the definition of
theft as given in s. 305 was made wide enough to include it, and

8. 308 was enacted apparently for the first time. We find then
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that it was not necessary to include in s. 308 the case of a person
converting something which he had received on terms requiring
himi to deliver the identical thing, unless, of course, possibly be-
cause it involves a more severe penalty, for that was already theft.
Having regard to that fact, and to the facts that it would have
been quite simple to insert the word “delivered” before the word
“account” if it had been intended to extend the application to
the case of delivery of the specific article but that instead the
section uses the term “account for' an expression commonly
applied to financial transactions and that the other words “pay”
and “proceeds’ are only applicable generally speaking to money,
I am of opinion that the somewhat ambiguous word *though™ is
used in the sense of “but” and that the expression *though not
requiring him to deliver over in specie the identical money, valu-
able security or other things received” definitely excludes from, or
at least shews the intention not to include within, the operation
of the section the cases where the specifie article delivered is to
be re-delivered by the person receiving it.

This reading appears to make everything in the section con-
sistent and interprets the section as declaring all new law and not
incorporating old law already included in another section with
new law to provide for cases not before provided for.

The result of this interpretation involves the conclusion that
the section does not apply to the facts of the present case and
that therefore the conviction should be quashed. It may be that
the accused was guilty of theft under the general section but we
are not asked to determine that.

Conviction quashed.

WESTHOLME LUMBER Co. v. G.T.P. R. Co.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, and
McPhillips, JJ.A.  April 2, 1918,

Damaces (§ 1T K—221)—CoNSTRUCTION OF RAILWAY—ORSTRUCTION OF
ACCESS TO SEA—RAILWAY ACT—WATERS.

The obstruction of a right of access to the sea by reason of the con-
struction of a railway is within the meaning of sec. 306 of the Railway
Act., R.8.C. 1906, ¢. 37, and an action for damages occasioned thereby
must be brought within one year of the placing of the obstruetion.

ArpeaL from a judgment of Murphy, J., dismissing an action
for damages for the illegal obstruction of access to navigable
waters. Affirmed.
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The judgment appealed from is as follows:—

Murphy, J.:—1 find as facts that the fill was made by de-
fendant in its corporate capocity and bond fide for the purpose of
the construction of its railway. I find also that defendant had
not taken the necessary steps to make its action lawful. 1 find
that a longer period than 1 year elapsed between the completion
of the fill and the bringing of these proceedings.  On these findings
I am bound, I think, by the cases of MeArthur v. Northern and
Pacific Junction R. Co. (18900), 17 A.R. (Ont.) 86, and Lumsden v.
Temiskaming and Northern Ontario R. Com., 15 O.L.R. 469, to
hold that the plaintiff is debarred from pursuing this action if the
case be not one of “continuation of damage.” The case of
Chaudiére Machine and Foundry Co. v. Canada Atlantic R. Co.
(1902), 33 Can. R.C.R. 11, decides, T think, this point adversely
to the plaintiff. The act there complained of was illegal from its
inception, and the plaintifi's cause of action arose once for all
when it was committed. Had it been legal, then the case cited
shews that the cause of action would arise only when damage
occurred.  The distinetion is that in the one case the cause of
action is the illegality of the act complained of, whereas in the
other it is damage resulting from a lawful act negligently per-
formed.

The only answers made to these cases are, first, that the case
last recited lays down the rule that 6 years is the period of limita-
tion, but 5. 306 of the Railway Aet was not raised, and therefore
this case cannot be held to overrule the first two cases cited above;
secondly, some distinetion was attempted to be made between the
words “continuation of damage’ in s. 306 of the Railway Act and
the language construed in the authorities relied upon in Chaudiére
Machine and Foundry Co. v. Canada Atlantic R. Co., supra, but 1
am unable to see any in substance. The action is dismissed.

Mayers, for appellant; E. P. Davis, K.C., and Patmore, for
respondent.

Macponawp, C.J.A.:—I cannot agree with Mr. Mayers' con-
tention that the case does not fall within s. 306 of the Railway Act,
c. 37, R.8.C. (1906), nor with his submission that the damage was
continuing damage within the true meaning of said action.

I entirely agree with the reasons for judgment of Murphy, J.,
who tried the action, and would, therefore, dismiss the appeal.

WESTHOLME
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Marriy, J.A., dismissed the appeal.
McPuinuies, J.A.:—In my opinion it has not been established
that the trial judge, Murphy, J., came to a wrong conclusion in
dismissing the action upon the ground that the action was barred
under s. 306 of the Railway Act (e. 37 R.S.C., 1906).

The action wasnot brought within the 1 year limitation and when
the pleadings are looked at it cannot be said that any cause of
action was alleged which would admit of its being considered
whether the injury complained of was in its nature **continuation
of damage’ nor would it appear that the jury allowed any sum

upon any such claim or for recurrent damage from time to time
occurring beyond the time of the construction of the obstruetion
—but went wholly upon the claim as advanced that the appellant
suffered special damage by reason of the closure of access to the
sea, and by reason thereof was compelled to make other provision
upon other lands for shipping facilities, i.e., construction of wharf,
retaining wall, electrie hoist and other works necessary and proper
under the circumstances, and the jury allowed damages therefor.
There can be no question that the obstruction of access to the sea
was by reason “of the construction or operation of the railway "
and within the meaning of s. 306, as the railway, one of the trans-
continental lines of railway of Canada, passes over the locus in quo,
and in its construction caused the damage complained of. Since
the original construction, in compliance with an order of the Rail-
way Board of Canada, the obstruction has been removed to the
extent of a fairway of 2815 ft., the order being to leave a clear
way of 30 ft. It is not clear how it comes about that the opening
is 6 inches short in width, but there is no evidence of any special
damage consequent upon this, and if it were a question to consider
might be disposed of by applying the maxim de minimis non curat
lex (but see Pinder v. Wadsworth (1802), 2 East 154, 102 E.R. 328;
Harrop v. Hirst, L.R. 4 Ex. 43).

The case which would appear to be conclusive upon this appeal
and upon which—amongst others—the trial judge proceeded is
Chaudiére Machine and Foundry Co. v. Canada Atlantic R. Co, 33
Can. S.C.R. 11, and it being a decision of the Supreme Court of
Canada is binding upon this Court. That was a case of obstruction
—the building of an embankment and the raising of the level of the
street. The judgment of the court was delivered by the then
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Chief Justice, the Right Hon. Sir Henri Elzéar Taschereau, at pp.
14 and 15. He said:

If an action had been taken by the then owner, when the respondents
built this embankment, for the damages to this property, a judgment in his
favour in that action would be a bar to any subsequent action for subsequent
damages either at his instance or at the instance of the subsequent owners of
the property.  Goodrich v. Yale, 8 Allen (Mass.) !

The enses of Backhouse v. Bonomi, 9 H.L. Cas. 503, 11 E.R. 825, and of
Dariey Main Collicry Co. v. Matchell, 14 Q.B.D. 125; 11 App. Cas. 127, velied
upon by the appellants, are elearly distinguishable,  In these two eases, the

~

wets vhich had enused the demages were, when done, lawful, 2o that clewrly

nages could be thought of till the damages aeerned. Here

admn rests upon their allegation that the works done by the

appellants’
respondents at the outset constituted a nuisance and o trespass on their lot,

In the case of McCrimmon v. B.C. Electric . Co. (1915), 24
D.L.R. 368, 22 B.C.It. 76, a decision of this court, the head-note
reads:—

The cause of aetion wis the negligent construetion or ineflicient working
of the second eulvert which wis o continuing enuse of action, erising from time
to time as damage was done, and the period of limitation of action dated from
the cessor of such damage

It was with some hesitation though that 1 came to the con-
clusion that even in that case it was one of continuance of damage.
But that was a case of the interference with a natural watercourse,
and by reason thereof and its inefficiency there was recurrent
damage (see at p. 372, also see Corp. of Greenock v. Caledonian R
Co., [1917] A.C. 556).

N, 306 of RR.CL(1906), ¢, 37, reads:

Shall be commenced within one year next after the time when such sup-

posed damage is sustained or il there is continuation of damage within one
year next after the doing or committing of such damage ceases and not
drerwards,
Here the act done was not done upon the lands of the appellant
it was the doing of an act which was in the disturbance of a
public right of way or access to the sea and alleging special damage
by reason thereof aceruing to the appellant but not in its nature
alleged to be continuing and it can rightly be said-—that the cause
of action arose with the placing of the obstruction and interference
of access (see Offin v. Rochford District Council, [1906] 1 C'h. 342).
It way be said that “the effect of the damage may continue but
this dees not extend the time of limitation™ (see Lightwood on the
Time Limit of Actions (1909), at p. 399).
This appeal, therefore, in the way I view it, ealls for no opinion
as to the right of the appellant to damages or compensation under
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the Railway Aet, and my conclusion is that the limitation of

action is effective and is a complete bar, not being brought within

1 year, and were it open to consider any question of continuation
of damage, none having been claimed, proved or allowed by the
jury, it is not a case of continuation of damage.
1 would, therefore, upon the whole, dismiss the appeal.
Appeal dismissed.

REX v. ROBINSON.

Saskatchewan Supreme Court, Haultain, C.J., Lamont, Elwood, and
MeKay, JJ. November 24, 1917,

Lortery (§ 11—3)—FREE DISTRIBUTION OF OPTION CERTIFICATES—CR,
Cong sec, 236,

It is not a lottery offence under sub-see. (a) of Cr. Code sec. 236 to
publish a scheme for the drawing, without payment or obligation to
pay, of certificates giving a privilege of purchase of a class of article
a fixed price alleged to be lower than the value, where no sales of such
article are made except to those who draw certificates and they are
under no obligation to purchase.

[See annotation, 25 D.L.R. 401.]

C'rown case stated by 8. A. Hutchison, Esquire, acting Police
Magistrate in and for the City of Swift Current, in respect of a
conviction upon the following information :

“The information and complaint of Enoch B. Borthwick,
Chief of Police of City of Swift Current, taken this 26th day of
May, in the yvear 1917, before the undersigned acting Police
Magistrate for the City of Swift Current, in the Province of
Saskatchewan, and one of His Majesty's Justices of the Peace in
and for the said Province, who saith that one F. Gi. Robinson,
agent, of Toronto, on or about the 23rd day of May, A.D. 1917,
and on divers other dates since that date did at the City of Swift
Current in the said Provinee of Saskatchewan, publish a proposal,
scheme or plan, namely, a drawing for a certificate to be accepted
as a 85 payment on a new $12 opal convex portrait and one hand-
painted pearl inlaid scene, issued by the Dominion Art Co.,
Ltd., for the purpose of advancing or tending or giving or selling
or disposing of certain property, to wit, one finely finished portrait,
by lots, eards or tickets, contrary to the Criminal Code of Canada,
section 236."

The case stated was as follows:—

“1. The accused came before the undersigned, Police Magis-
trate in and for the City of Swift Current, in the Province of
Saskatchewan, upon a summons duly issued by the undersigned
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as such Police Magistrate, a copy of which summons is hereto
attached marked exhibit 1.

“2. Upon the date named in said summons the hearing of
the case was by me adjourned to Monday, the 4th day of June,
1917, upon which date the accused appeared before me and con-
sented to be tried summarily by me upon the charge in said
summons set out.

“3. The accused pleaded not guilty and the trial proceeded.

“4, The only evidence submitted upon said trial was the
admissions subseribed by both the prosecuting counsel and the
counsel for the accused, together with the certificate and order
attached to said admissions, copies of which admissions, certificate
and order are hereto attached, marked exhibits 2, 3, and 4 hereto,
respectively.

‘5. After hearing read the said admissions, certificate and
order and hearing argument by counsel for the acceused as well as
counsel for the prosecution, I found the aceused guilty.

“6, Upon the application of counsel for the accused I have
reserved the following questions of law arising upon the said
trial of the aceused for the opinion of the Supreme Court of
Saskatchewan en bane :

“(a) Can the accused be convieted of an offence under section
236 of the Criminal Code upon the said evidence ?

“The admissions, dated June 4th, 1917, were signed by the
solicitor for the informant and for the accused respectively and
were as follows:

“It is admitted that

“(1). The canvasser gives the person canvassed an oppor-
Junity to make a drawing without the deposit of any money or
the obligation to pay any whether drawing a certificate or not.

*(2). The envelopes, one in three, are represented to contain
a certificate entitling the person canvassed to a 85 credit on an
enlarged portrait to be made represented as of the value of $12.

“(3). The person who draws a winning certificate has the
opportunity only of contracting for the purchase of $7 for such an
enlarged portrait to be made.

“(4). The person canvassed, unless drawing a certificate, has
no opportunity to purchase such picture unless a certificate is
given him by the canvasser,

8.C,
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“(5). No sale is made to anyone who does not get a certifi-
cate, and no sale is made to any one at any other price than $7.

“(6). Coupon and order to go in as exhibits,

“(7). On the dates mentioned in the information and com-
plaint, persons canvassed by the accused made drawings in the
manner indicated and persons drew certificates and gave orders
for such portraits to be made.”

H. E. Sampson, K.C., for the Crown.

The judgment of the Court was delivered by—

McKay, J.:—From a perusal of the information it will readily
be seei that it is laid under ss. (a) of sec. 236 of the Criminal Code,
which is as follows:—

“9236. Lotteries—Everyone is guilty of an indictable offence
and liable to two years' imprisonment and to a fine not exceeding
two thousand dollars who—

“(a) makes, prints, advertises or publishes, or causes or pro-
cures to be made, printed, advertised or published, any proposal,
scheme or plan for advancing, lending, giving, selling or in any
way disposing of any property, by lots, cards, tickets, or any mode
of chance whatsoever;"

On a careful perusal of the whole section it will be seen that
the basic idea underlying the section is the prohibition of any
disposal of property where the passing of the property is determined
by chance, and ss. (a) prohibits the making, printing, advertising
or publishing or causing or procuring to be made, printed, adver-
tised or published any scheme or plan for advancing such purpose,
that is, the disposal of property by chance, and, in the case under
consideration, the charge states that the property to be disposed
of is “one finely finished portrait.”

Let us now consider whether in the case at bar, in the scheme
or plan published by the appellant there was any scheme or plan
for advancing the disposal of the said finely finished portrait by
chance.

The evidence shows that one envelope in three contains a
certificate entitling the person drawing the same to a $5 credit
on an enlarged portrait to be made, represented as of the value of
$12. The drawing of this certificate is a matter of chance, but
when a person does draw it,it does not pass any interest or property
in the portrait to him. In fact, the portrait is not yet in existence.
Having obtained the 85 credit certificate, the successful drawer
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may rest there and he will never get the portrait. Whatever
element of chance there may be in the suecessful drawing of this
certificate, it does not pass any interest or property in the portrait
or dispose of it in any way. Nothing is paid by the drawer for
the privilege of drawing, and he cannot compel the appellant or
his principals to make the portrait for him after a successful draw,
or dispose of it to him in any way. Nor can the appellant or his
principals compel the suceessful drawer to order or pay anything
for the portrait,

According to No. (3) of the admissions, the successful drawer
of a certificate simply has the opportunity of contracting with the
appellant or his principals for themaking of the portrait inquestion.
That is, it i= simply a matter of contract between the successful
drawer and the company as to whether the drawer will order the
making and the company will agree to make the portrait. There
ix, in my opinion, no element of chance in the entering into this
contraet for the disposal of the portrait.

It is to be further noticed that the word “ Lotteries™ is used
at the beginning of the section, and in <<, 5 the word “lottery " to
designate, as 1 take it, the class of transactions aimed at by the
section.

In 15 Halsbury, p. 299, the learned author states:

“A lottery has been deseribed as a scheme for distributing
prizes by lot or chance.”  And he cites Taylor v. Smetten (1883),
11 Q.B.D. 207, and Barelay v. Pearson, [1893] 2 Ch. 154, as author-
ities, In the latter ease, at p. 164, Sterling J., in his judgment, is
reported as follows:—

“In delivering the judgment of the Divisional Court in Taylor
v. Smetten, Mr. Justice Hawkins sayvs: “In Webster's Dictionary
a lottery is defined to be a ‘distribution of prizes by lot or chance,’
and a similar definition is given in Johnson; such definitions are
in our opinion correct, and in such sense we think the word is
used in the statute!” T am bound by that expression of opinion;
but T think it right to say that I entirely agree wth it.

Again, in 15 Halsbury, p. 300, the learned author states:—

“But it seems that when the chances of a prize are obtained
wholly gratuitously, and when, therefore, none of the adventurers
risks anything, the scheme would not be a lottery.”

The authority for the foregoing statement is the judgment of

44dloLr
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SASK.  Durling, J., in Willis v. Young, [1907] 1 K.B. 448, which is as pa
8.0 follows:- i
Rux “But I wish it to be elearly understood that I am not prepared
"“m‘\w\ to hold that an uh.\nl\m-l‘\: free and grnluit'nus distribution of -
! chances by lot, none of which have been paid for, would be a all
MeKavd ottery.” ol
" It would appear, then, from the above authorities, that the "
: three essential elements of a lottery are, consideration, prize and gi
chance.
j I have carefully examined all the cases cited by counsel for o
\ the Crown, and find that in all these cases these three things were
!? present, which are all absent from the case at bar. ¥
I will more particularly refer to Bartlett v. Parker, [1912]
i 2 K.B. 497, 81 L.J. M.C. 857, 23 Cox C.C, 16, and Wallis v. I
i , Young, [1907] 1 K.B. 448. fi
Ji 43 In the Bartlett ease a club eirculated a bill, announcing that on 8
l ! a certain day in a certiin field a dance and concert would be held, ol
| and that the admission would be by ticket at Gd. each, and that o
;I 'P bieyele would be given to the holder of the ticket corresponding o
| with a number seerotly selected by drawing, which was to be
i announced on the field.  Each ticket was numbered, and on it t
. was printed a stelement that the holder was entitled to compete
! for a bicyrle. The bicyele was not purchased out of any money 9
i obtained from the sale of the tickets, but was presented by a eycle B
i company as an advertisement. The entertainment was held and 2
" the numbers drawn, and the bicycle was given to the holder of 2
: | the winning number. It was held this was a lottery, and the person
"v"h: selling the tickets and the person publishing the scheme were 4
i guilty under the Lotteries Act. o
|} It is to be noted in the above case the tickets for the drawing I
| were paid for, the ticket for admission included right to draw.
,\‘: f i There was a prize—the bieycle—and there was the chance, some y
t‘ff | one ticket by chance entitling the holder to the prize.
bi

In Willis v. Young, [1907] 1 K.B. 448, the Court held that,

| although the medals were distributed gratuitously among the
|} members of the public, which medals gave them a chance of win-
| ‘ ning a prize, yvet the persons who received the medals contributed
¥ collectively, through some of them buying the newspaper con-
taining the winning numbers, sums of money which went towards
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paying for the chances and prizes. Justice Darling, in his con-
curring opinion, is thus reported:

“In the present instance all the chances are paid for in the
mass, by the general body of purchasers of the paper, although
an individual purchaser may not pay for his chance. The person
who distributes the chances is therefore paid if the sale of the
newspaper be looked at as a whole, though some chances are
given away."

In the foregoing case there were also prizes to be won by
chance.

Counsel for appellant stated that the Magistrate relied on Hall
v. McWilliam (1901), 85 L.T.R. 239.

This case is also distinguishable from the case at bar. In this
Hall case, the Court held that the person who bought the paper
for a halfpenny bought the chance as well. The two things, the
newspaper and the chance, were sold together. And there was
also a prize to be won by chance.

The appellunt is charged under ss. (a) of sec. 236 as above
stated, and the evidence submitted was to meet that charge.

The Magistrate, therefore, submits the question too broadly
to this Court when he asks:—

“(a) Can the accused be convicted of an offence under sec.
236 of the Criminal Code upon the evidence?”

This question should, in my opinion, have been restricted to
ss. (a) of said section. And, in answering the question, I treat it
as so submitted.

For the reasons above given, I am of the opinion ‘nat the
appellant cannot be convicted of any offence under sub .ection (a)
of said section 236, on the evidence submitted, an i the conviction
made by the Magistrate should be quashed.

There will be the usual order of protection to the Magistrate
and any other officers acting under said convietion.

Conviction quashed.

Romixson.

McKay, 1
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ALTA. REX v. BISSETTE.
(Annotated).
8.C.
Alberta Supreme Court, Hyndman, J. September 19, 1917. (&

AN AMENDED CONVICTION — DEFECT NoT
1E DEPOSITIONS. W
on on the return of a certiorari

Cerriorart (§ 11—20) — Fiung
CURABLE UNLESS SUPPORTED BY
Leave to file an amended convieti

motion to quash will be refused where it was essential to the offence W
under a provineial law that it should have taken place in an electoral B
& | distriet constituting a restricted locality and the description of the place
' of offence in the first convietion did not shew that it was within the re-
il stricted loeality, unless the amendment intended to cure the defeet is sup-
o ported by the evidence and proceedings before th istrate. a
i ! See Annotation on Amendment of Summary Convictions, at end of is
'a 5.‘-4‘ | this case.
i t
N . . . . .
o g fH Statement, Morion by way of certiorari to quash a conviction made on d
ea the 23rd day of June, 1917, by P. H. Belcher, Police Magistrate "
el | " o .2 4 4 . )
B in and for the “ Electoral Divisions of Grouard and Peace River,” J
b v “ . . .
14 | whereby the said Joseph Bissette was convieted for that he, (
§ il | . -
li q between the 15th day of March and the 15th day of April, 1917, {
L at Battle River Settlenient, in the said Provinee, did unlawfully }
t sell intoxieating liquor, contrary to the provisions of the Liquor i
i} Act, and was ordered to pay a fine of five hundred dollars and ’
{ §4.95 costs, and in default of payment forthwith, to imprison- v
ment for four months, said offence being charged as a second (
offence.
H. H. Hyndman, for applicant. '
i J. F. Lymburn, for the Crown. ‘
bl Hyndman, J. Hyxpman, J.:—The principal objection relied on at the
| 1 argument was that the said magistrate had no jurisdiction to
& : r make the conviction. The formal conviction first returned by the
h"' { Bl magistrate did not state that the Battle River Settlement was
. 4 Pl . 2.4 g N
Ll J within the Electoral Divisions of Grouard and Peace River, and
q i \;’T immediately after the motion came before me in Chambers Mr.
Wl \
o, Lymburn, counsel for the Crown, tendered an amended one,
';M adding after “Battle River Settlement” the words, “in the
il PR . . , |
! g il Electoral Divisions of Grouard and Peace River.,” Counsel for
|
N Fu

the applicant objected to the reception by me of this amended
i conviction on the ground that it did not comply with the facts of
n the case as brought out at the trial. There is no doubt but the

] magistrate has the right to make out and return an amended
conviction at any time even up to the moment before the conviction

! is quashed, provided such amendment is according to the truth
f [é and supported by the facts of the case. (See R. v. Barker,
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1 East 186, 102 E.R. 73; Selwood v. Mount, 9 C. & P. 75.) 1
therefore examined all the proceedings, including the evidence,
carefully to ascertain if such an amended convietion was war-
ranted by the proceedings, but 1 failed to find any reference
whatsoever to the fact that the Battle River Settlement is
within the Divisions of Grouard and Peace River over which Mr.
Belcher had jurisdiction.

1 think, therefore, it would be improper for me to allow the
amended conviction to be filed under these circumstances. There
is absolutely no evidence upon which I can conelude or even infer
that the Battle River Settlement is within the territorial juris-
diction of the convicting magistrate. The information does not
mention the fact g0 as to bring it possibly within the case of
Rex v. Marceau, 8 A.L.R. 510, 22 D.L.R. 336, or Rex v.
C.P.R., 1 ALR. 341, 14 Can. Cr, Cas, 1, cited by counsel
for the Crown: That the right to certiorari always exists
on the ground of want of jurisdiction by the magistrate, even
in cases where it is expressly taken away by statute, is too
well established to be questioned. (See Seager's Magistrates’
Manual, second edition, page 38; Rex v. Oberlander, 16
Can. Cr. Cas, 244.)

In the absence, therefore, of any evidence or proof, either
directly or by inference, that the Battle River Settlement is
within the territorial jurisdiction of the convicting magistrate,
I must quash the conviction, but there will be the usual protection
to the magistrate, and I think it is a proper case to order that
there shall be no costs.

Conviction quashed.

+, A 4. t of y

There are various ways in which a summary convietion may
be amended, although it has passed out of the custody of the
justice or magistrate who made it. The magistrate himself may
make out a new conviction correcting some defect in the first
and indicating in it that the new record of conviction is in sub-
stitution for the one already returned, R. v. Nelson. 22 Can. Cr.
Cas. 301, 17 D.L.R. 305, 7 S.L.R. 92; R. v. Barre, 11 Can.
Cr. Cas. 1; Ezx parte Giberson (No. 1) 16 Can. Cr. Cas. 66;
Ez parte Giberson (No. 2) 16 Can. Cr. Cas. 70; R. v. Smith. 19
Can. Cr. Cas. 253, 45 N.S.R. 517. The amendment must,
however, be supported by the evidence and conform to the actual
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k Annotation. 5(judication which he had made as to what offence he found the a
! accused guilty of its commission, Selwood v. Mount, 9 C. & P. 75, sl
f 1 Q.B. 726; R. v. McAnn (1896), 3 Can. Cr. Cas. 110, 4 B.C.R. D
& ( 587; R. v. Whiffin (1900), 4 Can. Cr. Cas. 141, 3 Terr. L.R. 3;
] R. v. Bennett, 3 Ont. R. 45; R. v. Watchman, 23 Can. Cr. Cas. b
% 362, 20 D.L.R. 201, 7 S.L.R. 350. The magistrate may also by H
: an amended convietion correct an illegally added punishment B
f which he had erroneously included in the first; for instance, where n
¥ the statute authorized imprisonment without hard labour and o
: the original convietion purported to impose hard labour, an a
= amended convietion to correct this was held to be legally re- d
& turned in answer to a certiorari, Reg. v. Whiffin, 4 Can. Cr. Cas,
iy 141, 3 Terr. L.R. 3. But it is said that this must be done before t
¥ the accused has been put to hard labour by the enforcement of n
¥y the illegal penalty, B. v. McAnn (1896), 3 Can. Cr. Cas. 110, v
g at 121, 4 B.C.R. 587. |
Where a minute of conviction stated that in default of payment 1
of the fine and costs imposed the same was to be levied by distress, t
and in default of distress imprisonment, and a formal convietion «
was drawn up following the minute, and it appeared that distress s
was not authorized in the particular case, it was held that the (

fact of the minute containing such unauthorized provision did -
not prevent a conviction omitting such provision being drawn (
up and returned, in compliance with a certiorari granted. R. f
v. Hartley (1890), 20 Ont. R. 481; vide also R. v. Richardson
(1891), 20 Ont. R. 514.

If the penalty in default of payment of the fine adjudged
appears to be properly ascertained by the econviction the Court
will not enquire when it was fixed, for if determined at any time
before the conviction is formally drawn up and returned that is
sufficient. R. v. Smith (1881), 46 U.C.Q.B. 442, 445.

An amended conviction may be made out and returned to the
Court under certiorari even after a previous formal conviction
has been returned to the clerk of the peace provided such new
L conviction is according to the truth, and is supported by the facts
R of the case as proved before the justice. Chaney v. Payne, 1
. Q.B. 712, at 722; R. v. Aikens, 23 Can. Cr. Cas. 467, 21 D.L.R.
g 633, 48 N.S.R. 509.

| Even after the filing of the return to certiorari process, the

a it Court may give leave to fiile an amended convicticn, so long as
i this is done before an order has been pronounced for the quashing
b of the first. R. v. House, 2 Man. R. 58; R. v. Richardson, 20
§ Ont. R. 514; R. v. Lawrence 43 U.C.Q.B. 168; R. v. McDonald,
é ! 26 N.S.R. 404.
b
i

| It is not permissible to supply facts before the Judge on cer-
a‘! tiorari by means of ez parte affidavits in an attempt to have
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an amendment made and a defect cured as to something not Annotation.

shewn in the deposition, K. v. Aikens, 23 Can. Cr. Cas. 467, 21
D.L.R. 633, 48 N.8.RR. 509.

On the return to a certiorari the justices are not only entitled
but may be required to amend their convietion in matters of form.
Houghton's case (1887), 1 B.C.R., Pt. L., p. 89. But as said by
Begbie, C.J., in that case: *“He cannot be allowed to conviet a
man of one offence and then on certiorari inform the Court that he
convieted him of another;” he eannot be allowed to thrust into
an “amended” convietion allegations of fact which the evidence
disproves.  Ibid., p. 92.

It would seem that the magistrate cannot change adversely
to the accused the adjudication pronounced and noted in the
minute of adjudieation commonly written on the information,
without eiting the accused to again appear, although the magis-
trate had not yet signed and sealed a formal convietion; R. v.
Brady, 12 Ont. R. 363; R. v. Hartley, 20 Ont. R. 485; but while
the quantum of a fine imposed may not be increased in the absence
of the defendant, any authorized method of recovering it may, it
seems, be included in the formal convietion. R. v. MedAnn, 3
Can. Cr. Cas. 110, 112.

Where an appeal is taken from a summary conviction, the
evidence may be taken de novo and there is practically a new
trial, although the convietion appealed against is defective on its
face and although the punishment which is imposed by it is in
excess of the lawful penalty. The Criminal Code makes it the
duty of the Court hearing the appeal to again try the case on
the merits, notwithstanding such defeets; but his error in declining
to do so cannot be corrected by mandamus to re-open the appeal
s0 as to admit evidence the Judge had declined to hear before
making his order quashing the convietion appealed from. Strang
v. Gellatly (1904), 8 Can. Cr. Cas. 17.

The evidence to be given on the appeal is not limited to the
witnesses called on the hearing below. R. v. Colam, 36 J.P. 101,
26 L.T. 561.

If a conviction is defective in awarding a longer term of im-
prisonment than the statute permits, the Court on certiorari has
power under sec. 1124 to amend the conviction by reducing the
term to the statutory limit. R. v. McKenzie, 12 Can. Cr.
Cas. 435, 41 N.S.R. 178. It is not necessary that there should
be a trial de novo, similar to that upon an appeal, for the purpose
of fixing an appropriate punishment. Ibid.

The Judge hearing an appeal from a summary conviction has
a statutory power to ‘“modify’” same or to make such “other
conviction or order’ as he thinks just, Cr. Code sec. 754. These
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powers are specially referred to in Part XXII. of the Code, and
are made applicable to certiorari process as regards the amend-
ments which a Court hearing a certiorari motion is authorized
to make upon the depositions returned.

Section 1124 of the Criminal Code, 1906, provides inter alia
as follows:—

1124. No convietion or order made by any justice, and no war-
rant for enforeing the same, shall, on being removed by certiorari,
be held invalid for any irregularity, informality or insufficiency
therein, if the Court or Judge before which or whom the question
is raised, upon perusal of the depositions, is satisfied that an
offence of the nature deseribed in the conviction, order or warrant,
has been committed, over which such justice has jurisdiction, and
that the punishment imposed is not in excess of that which might
have been lawfully imposed for the said offence: Provided that
the Court or Judge, where so satisfied, shall, even if the punish-
ment imposed or the order made is in excess of that which might
lawfully have been imposed or made, have the like powers in all
respects to deal with the case as seems just as are by section
754 conferred upon the Court to which an appeal is taken under
the provisions of section 749,

By see. 797 (2) (amendment of 1913) the provisions of sec.
1124 also apply to convictions or orders made under the pro-

visions of Part XVI. This supersedes in part the decisions in
R. v. Shing, 17 Can. Cr. Cas. 463, 20 Man. R. 214, and R. v.
Stark (1911), 19 Can. Cr. Cas. 67, 18 W.L.R. 419 (Man.) to the
effect that convietions under Part XVI. (summary trials for
indictable offences) must stand or fall on the regularity or irregu-
larity apparent on the proceedings, and that part of the decision
in R. v. Spooner. 4 Can. Cr. Cas. 209, 32 Ont. R. 451, leading to
the like inference upon the construction of the section before the
amendment. See also R. v. Randolph, 4 Can. Cr. Cas. 165,
32 Ont. R. 212,

A conviction made by a magistrate under the summary trial
provisions of the Criminal Code, is not in the same position as a
conviction made by the sessions, and may be amended by the
magistrate before the return to a certiorari. Rex v. Graf, 19
0.L.R. 238, 15 Can. Cr. Cas. 193.

If the conviction was removed under a procedure substituted
by rule of Court for the common law procedure by writ of certiorari
and motion to quash, the conviction may still be said to have
been “removed by certiorari” in the words of sec. 1124. R. v.
Jackson, 40 O.L.R. 173, at 188, per Meredith, C.J.C.P.

The Court under sec. 1124 has power to modify any illegal
excess in the amount of punishment, if satisfied from a perusal
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of the depositions Hml the offence was mnmullml Ry \'/nmm r,
32 Ont. R. 481; R. v. Gavin, 1 Can. Cr. Cas, 59, 30 N.8S.R. 162;
R. v. Rudolph, 17 Can. Cr, Cas, 206, 1 O.W.N

Costs will not usually be ordered against the nlvh- wdant apply-
ing to quash a summary convietion if the Court thereupon amends
the convietion by reducing a sentence in excess of the statutory
limit, although other objections to the convietion were overruled.
R. v. McGuire (1908), 13 Can. Cr. Cas, 313,

See. 1124 has been held to give the Court power to amend
as to items of costs illegally imposed by the magistrate beeause not
warranted upon a summary convietion, by providing that the
defendant is to pay only the proper costs. R, v. Code. 13 Can,
Cr. Cas. 372, 1 S.L.R. 295,

The intention of the section is to prevent a guilty person
escaping just punishment for an offence actually committed; to
prevent such a person escaping upon any question of formality,
regularity or sufficiency in the convietion, order or warrant of
commitment. K. v. Jackson, 40 O.L.R. 173, at 188, per Meredith

C.P.

Under Cr. Code sec. 1124 the Court may, on certiorari,
adjudicate de novo on the evidence given before the magistrate,
if the convietion would otherwise have to be quashed as irregular,
but the Court should not amend a convietion if in so doing it has
to exercise the diseretion of the magistrate. K. v. Whiffin (1900),
4 Can. Cr. Cas. 141, 3 Terr. L.R. 3; Ex parte Nugent (1895), 1
Can. Cr, Cas. 126,

Even after the magistrate has delivered to the defendant a
copy of the convietion, ete., he is not thereby precluded from
drawing up and returning a convietion in a formal shape, which is
to be taken as the only authentie record of the proceedings; for
the convietion returned is the only one of which the Court can
take notice. K. v. Allan, 15 East 333, 346; K. v. Huntington, 5
D. & R. 588; Basten v. Carew, 5 D. & R. 558, 3 B. & C. 649.
The Court gives credit to the magistrates for the truth of the
facts recorded in the convietion, but it will hold them punishable
for making a false statement. Rex v. Allen, 15 East 333, 346;
Reg. v. Simpson, 10 Mod. 382. The remedy for a false return
is by action on the case at the suit of the party aggrieved, or by
criminal information. Paley on Convictions, p. 378.

The convietion may be amended whether brought up by cer-
tiorari in aid of habeas corpus, or on motion to quash the convie-
tion. So, where the defendant was convicted of an offence under
the Indian Act and was ordered to be imprisoned therefor for
the maximum period permitted by the statute, viz., six months,
and was also fined $50, to be levied by distress, followed by im-

Annotation.
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prisonment for six months in default of sufficient distress, the
Court may amend the latter by changing it to imprisonment:for
the further term of three months only and for non-payment
simply, unless the fine and costs ascertained by the order be sooner
paid. R. v. Murdock (1906), 4 Can. Cr. Cas. 82, 27 A.R. (Ont.),
443.

The particular Acts constituting the offence found may be
included by an amendment under sec. 1124 where these are
required to make a good conviction under the particular statute
and the evidence proves them. K. v. Schilling, 23 Can. Cr,
Cas. 380, 21 D.L.R. 60, 8 S.L.R. 70; R. v. Coulson, 1 Can. Cr,
Cas. 114; R. v. Harris, 13 Can. Cr. Cas. 393,

A convietion which varies from the minute of adjudieation
in omitting to provide for the payment of the costs and charges
of the distress, in the event of the defendant being imprisoned
for non-payment, may be amended if the costs of the distress
are not in the discretion of the magistrate. Ex parte Conway
(1892), 31 N.B.R. 405.

The mere omission to state scienter of the accused will not
invalidate a convietion if the Court upon perusal of the depositions
is satisfied that an offence of the nature deseribed in the con-
viction has been committed. R. v. Crandall (18¢ 27 Ont, R.
63; and see Ex parte Daigle, 18 Can. Cr. Cas. 211, 37 N.B.R. 492,

But the omission of the word “knowingly™ from both the
information and the conviction in a prosecution under the Alien
Labour Statutes is a matter of substance and not a mere matter
of form, and the defeet is not curable upon certiorari as an “ir-
regularity, informality or insufficiency’ under Code see. 1124,
The King v. Hayes, 6 Can. Cr. Cas. 357, 5 O.L.R. 198,

Where it does not appear upon the face of the conviction that
the offence was committed within the territorial jurisdiction of the
convicting justices but it is clear upon the depositions that such
was the fact, the defeet will be cured by section 1124, R. v.
Perrin (1888), 16 O.R. 446. Aliter, if the evidence did not shew
it. R.v. Young, 5 Ont. R. 184; R. v. Aikins, 23 Can. Cr. Cas.
467, 21 D.L.R. 633, 48 N.8.R. 509.

But the powers of amendment conferred by this section do
not apply where there is an inherent defect in procedure which has
deprived the accused of a fair trial, ex gr., a view of the locus in
quo taken by the magistrate in the absence of the parties. Re
Sing Kee (1901), 5 Can. Cr. Cas. 86, 8 B.C.R. 20.

To authorize the amendment of a conviction under section
1124 the Court or Judge must from the depositions be satisfied
that, if trying the defendant in the first instance, the Court or
Judge would have convicted upon that evidence. R. v. Herrell
(1898), 1 Can. Cr. Cas. 510, 12 Man. R. 15.
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It is essential in a conviction of a sailor under the Canada
Shipping Act for continued wilful disobedience to state that the
act charged was wilfully committed and the omission to do so is
futal to the validity of the conviction. The defect is not cured by
stating the offence in the convietion to be *“unlawful "’ disobedience.
R. v. Bridges (1907). 12 Can. Cr. Cas, 548, 13 B.C.R. 67.

Where both fine and imprisonment were imposed in a con-
vietion removed by certiorari, there is no reason why the sentence
of imprisonment should not stand good, even if the adjudication
of the fine were objectionable. K. v. Foster, 7 Can. Cr. Cas, 46,
5 O.L.R. 624; and see R. v. Carlisle, 7 Can. Cr. Cas, 481.

Where an excessive term of imprisonment has been imposed
upon a plea of guilty at a summary trial of an indictable offence,
the plea is not equivalent to a “deposition” for the purposes of
reducing the sentence in certiorari proceedings by an amendment of
the conviction; the latter must, therefore, be quashed where
the punishment is excessive and there are no depositions from
which the Court may, in the terms of Cr. Code, see. 1124, satisfy
itself that an ofience of the nature deseribed has been com-
mitted. Rex v. Alexander, Rex v. Shouldice, 21 Can. Cr. Cas.
473, 13 D.L.R. 385, 6 A.L.R. 227,

The award of costs to the owner of the dog on whose behalf his
wife had laid the information instead of to the informant in a
summary conviction matter, is a mere irregularity which is cured
by sec. 1124 of the Code, Ex parte Grey, R. v. O Brien, 12 Can.
Cr. Cas, 481, 37 N.B.R. 604, 2 E.L..R. 68.

The fixing of the time or times for punishment by whipping
ordered to take place during the conviet’s term of imprisonment
is left by Cr. Code sec. 1060 in the diseretion of the prison surgeon
under whose supervision the whipping is to be done; and it is an
excess of jurisdiction on the part of a magistrate holding a sum-
mary trial to order in the sentence that ten lashes be imposed
six weeks after imprisonment and ten lashes six weeks before
expiration of the term of six months imprisonment imposed; but
the Court hearing a habeas corpus application may amend the
conviction under Cr. Code sec. 1124 by imposing the proper
sentence where satisfied of the offence.

Rex v. Boardman, 23 Can. Cr. Cas. 191, 18 D.L.R. 698, 9
ALR. 83.
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MAHONEY v. CITY OF GUELPH.
Ontario Supreme Court, Clute, J.  Decenther 1, 1917

MoeNicieanL CorPorATIONS (§ 1T C—217)—OPERATIONS  AUTHORIZED BY
Boarp oF CoMMISSIONERS— N EGLIGENCE OF ENGINEER IN CARRYING

OUT WORK l\.llll\ TOMEMBER OF BOARD I)\‘l\"'\
Negligence on the part of the eity engineer in earrving out blasting
ations, authorized by the board of commissioners, does not render
the eity liable for personal injuries received by o member of the board,
who was one of those in charge of the work who knew of the danger

and took the risk, although the city would be liable for injuries to a

stranger,

Action for damages for personal injuries caused by the
explosion by the defendants of dynamite in a cement-dam on the
river Speed, with the objeet of blowing out a portion of the dam
to save the bridge over the river from danger by flooding.

Sir George Gibbons, K.C., W. E. Buckingham,and V. H. Hattin,
for the plaintiff.

I. F. Hellmuth, K.C'., and P. Kerwin, for the defendants.

Crure, J.:—This action is brought by the plaintifi, the
Mayor of the City of Guelph, for damages alleged to be caused
by an explosion of dynamite in a eement-dam on the river Speed,
with the objeet of blowing out a portion of the dam to save the
bridge over theriver, which was endangered from flood at the time.

The defence in substance is, that the plaintiff at the time was
ex officio a member of the Board of Commissioners duly elected
under a by-law of the city, pursuant to an Aet respecting the City
of Guelph, 1 Geo. V. c¢h. 90. This Act provides (sec. 4) that the

city council is authorised to pass a by-law to place certain matters

in the hands of such Commissioners as may be elected pursuant to
sec. 554, sub-sec. 1 a, of the Municipal Act, 1903, and subject to
the approval and the assent of the ratepayers as provided by the
Municipal Act, 1903,

By-law 883 was duly passed in 1911 and approved by the elec-
tors on the 1st January, 1912. Among the matters authorised by
the Aet to be submitted to the Commissioners are:—

(1) To consider and report on all matters relating to thorough-
fares and bridges.

(4) To instruet the engineer in the discharge of his duties with
respect to streets, thoroughfares, and bridges, and to report to
the council from time to time on all matters connected with the
performance by the engineer of his duties in the matters aforesaid.

(6) To expend the moneys appropriated by the council for
thoroughfares, bridges, etc., and the maintenance and improve-
ment thereof.
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(7) To have charge of the execution and the carryving out of
all works in connection with highways and bridges authorised by
the council and the expenditure of all moneys appropriated by
the counci! for the said purposes,

The above by-law recites the Aet and specifies clauses 1 to
8 of see. 4 inclusive, and enaets that there is placed in the hands of
the Commissioners, pursuant to see. 4, all matters concerning the
snid works of the City of Guelph set forth in such seetion, It
further declares that the rights, powers, authorities, and im-
paunities conferred upon the Corporation of the City of Guelph by
statute, hoth with respect to the sewerage system and the city
works set forth in see. 4, shall be exercised and enjoyed by a
Board of Commissioners to Le ealled *“The Board of Commission-
ers of Sewerage and Public Works," which Board shall consist of
three Conissioners, of whom the head of the couneil shall ex
officio be  me, and the other two members shall e eleeted and shall
hold office und

applicabie thereto, A further bhy-law 1

* the provisions of the said Aet and amendments

s put in appointing the
said engineer; and a by-law to provide for the election of the Com-
missioners under the Aet.  The Commissioners were duly elected
and the Board constituted for the vear 1916,

The plaintiff was elected Mavor by the City of Guelph for the
vear 1916, On the 31st March of that year, the river Speed,
which fiows through the eity, was in flood, and the engineer of the

city reported to the Board, all being present, that there was danger
of the bridge being carried away unless some remedy was obtained.
This danger had appeared for several days, and an ailciupt was
made to proteet the piers of the bridge, but this proved insufficient,
and a erack had appeared in the pier of the bridge caused by the
flood. The engineer recommended that an additional part of the

dam be blown out by dynamite, a portion already having been

carried away by the flood, in order to divert the water from the
pier. He thereupon received instruetions from the Board to carry
into effeet his report. The oceasion was urgent, and there was no
time to have a formal meeting of the council; the bridge was in
imminent danger of being earried away.

The engineer thereupon procured men accustomed to handle
dynamite to carry out this order of the Board. A certain amount
of water was flowing over the dam, and the men, to carry out the
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work, had to approach the dam by boat, let down by ropes from
a point above the dam.

About three or four inches of water was at this time fowing over
the dam, and a large volume through the opening of that portion
of the dam already carried away.

The first charge was placed in the apron of the dam without
much effeet. A second charge was placed near the top of the
cement-dam at an angle from the top on the other side. All this
had oceupied several hours; and, although the work was commenced
in the morning, it was not until after 2 o’clock in the afternoon
that the second discharge took place.

When the shot was ready, notice was given (it is said from 50
to 100 people had assembled out of curiosity, and among these
the three members of the Board). The other two members of the
Board declared that they were present hecause of their position as
members of the Board. The plaintifi says that he was there merely
from curiosity, and took no part in the work, but 1 do not think
that this is entirely correct. His curiosity may have taken him
there, but, being there, the engineer told him to take charge of the
crowd at one end of the bridge, and he (the engineer) would take
charge of the crowd at the other end, in order to put them back to
a safe distance from the point of explosion. 1 find that the plaintiff
acted upon the suggestion of the engineer, and that he did tell
the crowd to remove to a distance of about 175 feet from the point
of explosion, and that he and the crowd on that side of the river
remained there, the people on the other side removing to about the
like distance. The men in charge of the operation called out, after
this was done, “* All ready,” and the engineer indicating that all
was ready the shot was fired.

A piece of cement from the dam, about 4or 5 inches in diameter,
struck the ground just near where the plaintifi was standing, and
struck him on the leg below the knee, breaking both bones and
seriously injuring him. He was the only one hurt. He was con-
fined in the hospital for twenty days, when he was removed to
his own home, where he was in bed for six weeks, and was unfit
for work for several months thereafter. He did not go to his place

of business the first or second week in February, nor take much

interest therein, although he was consulted from time to time by
his partner. I think it may be taken as a fact that he could do
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nothing in the way of work until after February, and from that
time on he gradually did more and more work. He is a plumber
by trade, and his leg is still in such a condition that he is not able
to do the work at his trade he could do before. No doubt, his
business was also seriously affected by his absence, although he
had a partner. He says his money loss is from $1,500 to $1,800.
He intends to make an allowance to his partner, and says that he
cannot do by 40 per cent. as much as he could do before the injury.
He “interferes™ when walking, from injury to the foot, which is
turned in, the cireulation of the leg is still defective, and it swells
and enlarges an inch every day that he is working. He still suffers
some pain, which seriously affects his sleep.

The plaintifi was upon a highway within the city when he was
injured. A good deal of evidence was given as to the proper method
and care to be used in the case, the plaintifi taking the position
that the danger could have heen entirely avoided by properly
covering the portion of the dam where the explosion was to take
place. The defendants” engineer and other engineers and persons,
more or less experienced in the use of explosives, contended that,
having regard to the position in the river and the water flowing
over the dam, it was impossible to cover the dam where the ex-
plosion was to take place so as to make it safe.

I accept the evidence of the plaintifi’s witnesses, and partie-
ularly that of Jolm E. Russell, of Toronto, contractor, who has
had over twenty years' experience in the use of high explosives.
He says: “Our first precaution is to drive people away; we drive
them out of sight 400 ur 500 feet every time we shoot; we drive
the people away hefore we attach the wires; we adapt ourselves
to the oceasion.”  He also uses a cover; he thinks it could have

heen successfully used in the present instance, by putting planks
on the walls and holding them down with stones or sand. He
said: T would have covered it up; could do it in half an hour or
an hour or two; the water would have rendered it a little difficult,

but we would not have stopped at that.”

I am of the opinion, having regard to the location where the
dynamite was being used being near the highway, and the nature
of the explosive called ** Racka-Rock,” that extra precaution and
care should have been taken to protect any persons passing on the
highway from injury. This should have been done either by seeing
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that the people were removed to a proper distance, or that the place
was properly covered and protected, or both: see Citizens’ Light
and Power Co. v. Lepitre (1898), 29 S.C.R. 1.

The defendants’ witnesses, including their engineer, swore that
the people were removed to a safe distance, but this is obviously
not 0. Pieces of rock flew over the tops of the trees beyond the
point where the plaintiff was hurt. Had a stranger been passing
along the highway, and been injured on this occasion from the
explosion, I entertain no doubt that the defendants would have
been liable for negligence for having caused or permitted such
injury without due care and protection. Is the plaintiff in the same
position as a stranger? I think not ; he was a member of the Board;
he was present, I think, as a member of the Board, as well as from
curiosity, if that makes any difference. At all events he was there;
and | find as a fact that, at the instance of the engineer, he request-
ed the people to move back from the danger-area. He therefore
knew there was danger, and exercised his own judgment where he
would go to be free from that danger. In other words, in that
sense he took the risk, believing that he was in safety where he
was at the time of the injury.

He, as a member of the Board, authorised this work to be done,
and was present when it was done. It is true that the work was in
charge of the engineer. Under the Act, sec. 4 (7), the Board is
“to have charge of the execution and carrying out of all works
connected with . . . highways and bridges authorised by
the council.” It issaid that here the work was not authorised by the
council. I think that the Board was impliedly authorised to take
such immediate action as was necessary for the preservation of the
bridge; but, whether authorised or not, they assumed that respon-
gibility, and therefore their liability would not be lessened. He
then, as a member of the Board, was in charge of the execution

and carrying out of this very work, and he was present. The

corporation as such were bound to take all necessary care; but,
having the matter immediately in hand, as a member of the Board,
he was bound to see that that care was taken. It is no answer for
him to say that the engineer alone is responsible for the manner of
carrving out the work. The plaintiff, as a member of the Board, had
charge of the execution and the carrying out of the work ; and, being
injured by reason of that want of care and protection, he became
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the vietim of his own negligence in the sense, not that he had full
knowledge of the risk which he ran, in the place where he was at
the time of the accident, but that from his position and overcharge
of the work he cannot take advantage of the oversight or negli-
gence of a person who is subject to his authority, and thereby
render the defendants liable.

The following cases were cited, but none directly in point:—

For the defendants: MeDougall v. Windsor Water Commissioners
(1900), 27 A.R. 566, affirmed (1901) 31 S.C.R. 326; Fairweather v.
Owen Sound Stone Quarry Co. (1895), 26 O.R. 604: Woods v.
Toronto Bolt Forging Co. (1905), 11 O.L.R. 216; Jackson v. l{yde
(1869), 28 U.C.R. 294; Schwoob v. Michigan Central R.W. Co,
(1905), 9 O.L.R. 86, affirmed 10 O.L.R. 647; Guelph Worsted
Spinning Co. v. City of Guelph (1914), 30 O.L.R. 466.

For the plaintiff: Cope v. .\'harpr [1912) 1 Q.B. 496; C'itizens’
Light and Power Co. v. Lepitre, 29 S.C.R. 1; City of Montreal v.
Gosney (1903), Q.R. 13 K.B. 214.

In case my view of the defendants’ non-liability should be held
erroneous by another Court, 1 assess the plaintifi's damages at
§1,100.

Action dismissed. It is not, I think, a case for costs. No order
as 1o costs.

REX v. VAN FLEET.

1berta Supreme Court, Appellate Dwizion, Stuart, Beck, Simmons and
Hyndman, JJ. May 23, 1918

1 Invoxieaning LiQuors (§ T [—91)—ORIGINAL INFORMATION - -AMEND-
MENT OF—CHANGING DATE AND INFORMANT,

A convietion under the Liquor Aet (Alta.) is not invalidated, by amend-
ing the original information before any evidence is taken, by changing the
date of the offence, and changing the informant to another constable
who swears to the information as amended.

[Rex v. Chew Deb, 9 D.L.R. 266, distinguished. )

2 IntoxeaTING LIQUORS (§ 111 J—94)—CoNVICTION OF MAGISTRATE FOR
SECOND OFFENCE—NO EVIDENCE TO SUPPORT FINDING—AMENDMENT
OF CONVICTION.

The eonurt may amend the conviction, 8o as to impose only the penalty
for a first offence, where there is no evidence to support the finding of the
magistrate that the aceused had been previously convieted under the
Liquor Aet.

ArreaL by the defendant from an order made by Harvey, C.J.,
refusing to quash a convietion made by a police magistrate.
Affirmed.
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G. E. Winkler, for appellant; J. F. Lymburn, for respondent

The judgment of the court was delivered by

Steart, J.:o—The convietion, in its material parts, reads as
follows:—

For that he the said Eugene Ven Fleet between the 8th and 14th July
1917, at Edmonton inthe said provinee, did unlawfully permit or suffer drunken

persons to meet on the premises of the Pendennis Hotel in the said eity of whiel
he is the tenant or occupier contrary to the Liquor Act of the said provinee
sec. 36, And the informant further states that this is the second offence
of the said Eugene Van Fleet he having on the 23rd day of May, 1917, been
convieted in the Police Court of the City of Edmonton of an offence against
the said Act and been fined 860 and costs.  And 1 adjudge the said Eugene
Van Fleet for his said offence to forfeit and pay a fine of two hundred dollars
and to pay to the informant James R. Irvine the sum of two dollars and ten
cents us his costs in that behalf and in default of payment forthwith of the said
fine the said Eugene Van Fleet to be imprisoned in the Prison ¥arm near
Edmonton for the term of two months.

A number of objections were taken to the conviction before

the Chief Justice, some of which are not continued on this appeal.
Before us the first point raised was that the original information
was sworn on June 13, 1917, by one Daly, a constable, and alleged
the period between the 9th and 12th of July »as the time of the
offence, that the aceused was brought before the magistrate on
several oceasions and properly remanded, but that on June 26 the
information was amended by alleging the period between the 8th
and the 14th of July as the date of the offence and by changing
the informant from constable Daly to constable Irvine, the latter
then swearing to the information as amended. It was contended
that this was irregular, that the Daly information should have
been dealt with and dismissed before anything was done under
the Irvine information, and that if this had been done, the accused
would have had a certificate of dismissal and so would, in the cir-
cumstances, have been enabled to plead autrefois acquit.  The
Chief Justice rejected this contention and I think properly so.
As he points out, the case of Rex v. Chew Deb, 9 D.L.R. 266, 18
B.C.R. 23, is quite distinguishable.  All the evidence had then
been taken in the ease, and of course the accused was entitled to
demand a disposition of the ease.  Here it appears that constable
Daly was not available when the necessity or desirability for an
amendment of the dates appeared and =o another constable swore
to the information as amended. 1 think it is erroneous to treat

the matter as if there were two separate informations. A single
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document was used.  The change in the dates was not really a
change but an extension.  The original period was ineluded in the
period alleged by the amendment.  Under s, 710 (4) of the Code:
“Every complaint or information may be laid or made by the

complainant or informant in person or by his counsel or attorney

or other person authorized in that behalf.”  Even if we consider
Daly a= being still an original informant, | think the circum-
stances were such that Irvine could properly be treated as being
authorized to assert the amendment on Daly’s behalf. 8. 710 (2)
says that the information does not need to be under oath, in any
case. It is admitted that these two men were police officers but
that, when the 26th June eame, Daly had left the service. If they
had been private individuals, not charged with official duties, there
might be something else to consider but, in the circumstances, it
was, | think, quite competent for Irvine to step into Daly’s place
and swear anew the original information as amended.

The other objection urged before us was that there was no
proper evidence to support the conviction of a second offence, as
such, and that, therefore, the whole convietion must fall to the
ground. The Chief Justice agreed that there was no evidence to
support the finding of a second offence or rather that the accused
had been previously convieted under the Liquor Act, but he did
not consider this fatal to the entire convietion. He ordered that
it be amended so as to impose only the penalty for a first offence.
Against this latter decision, the defendant has appealed.

In my opinion, it was perfectly correet to amend the con-
viction as it was amended instead of quashing it altogether. A
charge that a person has committed an offence under the Liquor
Act with the added allegation that he has previously been con-
victed of an offence against the Act, is not some special kind of
individual offence of which the accused must be found guilty
in toto or absolutely aequitted. Each offence against the Act is,
so fur as the offence itself is concerned, upon the same footing;
but for the purpose of imposing a proper punishment, provision is
made for alleging and proving that a previous offence had been
committed.  Clearly, if the latter, though alleged, is not shown, it
werely means that no more than the punishment for a first offence
can be imposed.  The enquiry into the allegation of a previous
conviction is not to prove any special kind of offence, but to
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establish aggravated cireumstances in which under the Act an
increased penalty may be imposed.

Therefore, assuming the Chief Justice to have been right that
there was no proper evidence that a previous offence had been
committed, he was, in my opinion, quite justified, under ss. 62 and
63 of the Act in refusing to quash the conviction entirely, and in
reducing the penalty.

The question as to whether there was proper proof of a pre-
vious conviction is, therefore, one that we need not consider,
inasmuch as the prosecution is content with the result arrived at
and has not cross-appealed.  The matter depends evidently
upon certain questions as to what was said and done before and by
the magistrate, and by him also in making up his record and his
return, which are by the documents before us and by the state-
ment of counsel left in some uncertainty, at any rate as to time.
Into these questions it is unnecessary to enquire because it would
not affect the result.

It may also be added that an exact reading of the conviction
does not shew that the magistrate found that a previous conviction
had been shewn. It merely says that “the informant further
states that this is the second offence.”” Perhaps the words following
are, by a stretch, capable of being interpreted as an adjudication
by the magistrate, but it does not appear to me that, fairly read,
they can be said to contain anything more than an allegation of
what the informant stated. Evidently the information was too
strictly followed in drawing up the conviction at this point. In
this view, the whole reference to a second convietion is nothing
more than surplusage, which, however, led to the imposition of
an excessive penalty. On this view of the matter, also, I think
the proper course was to amend the conviction by expunging the
reference to a previous offence and by reducing the penalty.

The appeal, therefore, should be dismissed with costs,

Mr. Justice Simmons authorizes me to say that he concurs in
the views I have expressed.

Appeal dismissed.
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WILLIAMS v. KEELER.
Manitoba King's Bench, Metealfe, J. May 29, 1918.

Master AND SERVANT (§ 11 A—67) —OrpINARY RIsks OF work—Dury or
MASTER—NAFETY AS TO APPLIANCES
A servant assumes the usual snd ordinary risks of his work and a
master is not liable for injuries to such servant caused by horses with
which he was working taking fright, if the horses are ordinary work horses
and there is no evidence that the master knew them to be vicious or given
1O runming away.
AcTion to recover damages for injuries caused by horses
attached to a gang plow becoming frightened and running away.
P. C. Locke, for plaintiffs,
G. R. Coldwell and H. €. Henderson, K.C'., for defendants.
Mercarre, J.:—Cooper Williams, by his father W. L. Williams
as next friend, and W. L. Williams, as the father, sue the defendant
for personal injuries eaused to Cooper Williams by a 5-horse team

attached to a gang plow, which he was operating, while in the
employ of the defendant, a farmer, residing near Lauder,

For some time prior to the spring of 1917, Cooper Williams had
resided with his father at the City of Winnipeg. He had no
experience in farming, having spent his boyhood in the ity schools,

and in some oceupation in the Grain Exchange where for about a
vear and a half he had been earning from $50 to $60 per month, a
part of which he, from time to time, gave to his mother.

Thinking he would like some outdoor employment, in the
spring of 1917, being then 18 years of age, he, of his own free will,
left his employment and proceeded to Hartney, Manitoba, where
he received employment from his uncle, at $1.50 a day and his
board, his uncle’s business being that of driving about and serap-
ping iron.

Cooper Williams and his uncle proceeded with a team of
“bronchos™ to drive about on their business, in the course of
which they stayed overnight at the defendant’s farm, where a
vounger brother, Lloyd Williams, had, for about a month, heen
in the employ of the defendant, as a farm labourer, driving horses
and using plows, and other machinery commonly used on a farm
in the springtime. A few days later, one of the defendant’s men
left, and Lloyd Williams having given satisfaction and wishing to
have his brother with him, Keeler arranged with the uncle that
Cooper Williams should come to him, try the work for a time, and,
if satisfactory, he was to receive a man's wages.

Statement.

Metcalfe, J
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Cooper Williams went to the defendant’s farm.  As a matter
of faet, outside of his xperience with his uncle in driving the
“bronchos,” he had no experience with horses.  These ** bronchos”
had once run away with him and thrown him out, but he held on
to the lines and eventually controlled them. He was big for his
age, and strong,.

The first morning that he was at the farm, the defendant
helped him to harness his horses, and then the boys went off
together, each with his separate 4-horse teams to do their farm
work.

Prior to this, Lloyd Williams had become thoroughly acquaint-
ed with the farm work, was alue to quickly and correctly harness
and unharness his horses, and had used suee mnfull\ the packer,
the harrow and the gang plow.

The farmer did not instruet Cooper Williams as to his work,
no doubt thinking, if he thought of it at all, that by this time
Lloyd Williams would see that his brother did the work properly.
In any event, there were no direct instructions either as to the
work or as to any danger.

For two days Cooper Williams continuned to use the packer
without difficulty or trouble. At noon on the third day he was
instructed to take the 4 horses and another horse, making a 5-
horse team, to hitch them to a gang plow, and to follow Lloyd,
who was already plowing in the same field. The two boys there-
upon taking Lloyd's 5-horse team to the plow, untied Lloyd's
plow team, which had been tied thereto, and hitched Cooper’s
horses.  Cooper then got on the plow seat and drove over to the
rear of Lloyd’s plow which was already in the ground; here for
about 5 minutes he says he awaited Lloyd’s hitching up, ~o that
when Lloyd would proceed he could swing in behind, and simply
follow him around the field.

He says that while he was waiting, the horses became restive;
that he got off his seat on the gang plow, wrapped the lines around
the seat and went to the head of the centre horse to try to quiet
them. In the meantime, Lloyd had passed, and his horses having
overstepped the front of his plow he had some delay in getting
hitched up, during all which time Cooper says he remained at the
head of the horses,

In the meantime, a motor car had come along the road, which
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passed a short distance from the plow. Just as the motor ear got
opposite Cooper's horses, they ran away, knocking him down;
the plow passed over him, and he received serious injury, from
which he was wholly incapacitated for about 6 months; he no
doubt suffered great pain. Lloyd did not see the aceident.

MeDowell, the driver of the motor car, says he thinks that as
he came opposite the plow, the horses were standing, and that a
man was in front of them; that they started to run and ran over
the man; and that he immediately stopped his car, after which
he went for the doctor.

Harvey Shillington says he was in his own field about 400 yards
from the accident and that he saw Cooper Williams go forward
from his own team to Lloyd's plow about 20 yards ahead;
that when the team started to run, Cooper ran back, grabbed at the
horses and was run over,

John Shillington says that the morning after the accident he
was in conversation with Cooper who told him that Lloyd had a
little trouble hitching his team; that he had gone to help him;
that 1 motor came and frightened the team; that the team started
up and he ran back to stop it; that he had been foolish, and that
he knew it now and he did not blame Mr. Keeler, but that he
should have known enough to go behind the horses,

Cooper Williams, on being recalled, said that he made no such
statement to John Shillington.  He admitted that John Shillington
did have a conversation with him the following morning, but
denied positively and eategorieally the statements of John Shilling-
ton as to leaving his team, and as to his being foolish, and not
blaming Keeler; he still stoutly maintained that he never left the
head of his team.

In the face of this contradictory evidence, 1 am in no way
assisted by the demeanour of the witnesses,

The main elaims of negligence are as follows: (1) That the
horses were unbroken, or improperly broken, and were vicious,
and given to running away, of which Cooper Williams was unaware,
but of all of which the defendant was well aware; (2) lack of
mstruetion; (a) in the use and management of the gang plow;
and (b) to tie a wheel 5o as to act as a brake on the plow and thus
prevent the whiffletree hitting the horses’ heels while driving over
to Lloyd’s plow.
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Dealing with lack of instruction first, the plow is not a danger-
ous machine unless one remains in front of it while in motion
forward. Counsel for the plaintifi has cited cases dealing with
dangerous plants, manufacturing, mining, ete., but I do not think
the cases cited apply to these circumstances.  While the boy was
inexperienced in farming, yet he appeared unusually apt and
intelligent.  While working with the plow, he was to be with his
brother, who by this time had become well instructed. Under all
the circumstances, I do not think the farmer is liable for lack of
instruetion.

As to tying the wheel, there was only a short distance to go.
I am not satisfied that it was necessary. In any event, the horses,
before they ran away, were standing for about 5 minutes.

I can recall no evidence from which I should infer that the
horses were not properly broken.

There remains only the claim that the horses were “vicious
and given to running away.”

At common law the master's duty to his servant is just the
same that he owes to every other person with whom he has busi-
ness relations. He must not conceal from him any dangerous
circumstances, which, if known, might cause him to alter his
position, nor personally be negligent in any way.

There are two presumptions: (1) That the master has dis-
charged his duty by providing suitablé appliances; (2) that the
servant has assumed all the usual and ordinary hazards of the
business. Beven on Negligence, vol. 1., p. 609.

Horses not “vicious” do sometimes run away. The team of
“bronchos” had run. I must hold that the boy either knew or
ought to have known that even farm horses might run, if suffi-
ciently encouraged or frightened, and that, in front of a 5-horse
team attached to a gang plow, was a bad place to be when the
running started. A horse is a suitable “appliance” and is not
naturally vicious or dangerous. I think the presumption in the
farmer’s favour and that the onus is on the plaintiff.

No cases on the application of the general principle to the
business of agriculture were cited.

A vice is a bad habit. To be dangerous the vice should be
shewn in the temper of the horse: Oliphant, Law of Horses, p. 65.
It is well settled that a master is liable for any resulting in-
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juries where he furnishes one of his servants with a horse which
he knows to be vicious provided the employee does not know and
is under no obligation to know of the animal's vieiousness,

See notes to Arkansas Smokeless Coal Co. v. Pippins, 19 A, &
E. Annot. Cases, at 863. The 11 cases cited in support of the
note all deal with cases of personal injury inflicted by horses and
mules kicking. and where there was evidence to go to the jury
that the horses and mules were habitual kickers. See also ex-
haustive note, 44 L.R.A., at p. 33; also 41 L.R.A., at p. 33.

Here the horses were ordinary farm horses of the Clydesdale
breed. While there is evidence that 4 of these horses had at one
time “run away’ 1 do not think that the evidence is such as to
place them in the vicious class in the sense above indicated. See
Cooper v. Cashman, 3 L.R.A., N.S. 209 (Mass.), citing Eastman v.
Scott, 182 Mass. 192; 64 N.E. 968, and Arkansas v. Pippins,
supra, and the cases cited in the notes thereto.

I have great sympathy for the plaintiffs. The boy must have
suffered great agony. The father is a poor man and upon him

must rest all the expense of hospital and medical treatment.
There will be judgment for the defendant. 1 think justice will
be done if I allow no costs. Judgment for defendant.

REX v. FIOLA.
Quebec Sessions of the Peace, Langelier, J.S.P. January 18, 1918.

SepuctioN (§ II—7) — PREVIOUSLY CHASTE CHARACTER — Cr. CoDE SECs,
211, 214

‘“Previously chaste character” of a girl, as it concerns the offence of
seduction (Cr. Code secs. 211 and 212), is not limited in its meaning to
the physical condition of virginity, and notwithstanding that condition
at the time of the alleged offence it may be shewn in defence of the
charge by her admissions or otherwise that the girl had previously
committed acts of gross immorality with a man and had exhibited a
disposition for lewdness.

TriaL of a charge of seduction of a girl between fourteen and
sixteen years of age under Cr. Code, sec. 211.

Arthur Lachance, K.C., and Arthur Fitzpatrick, for the Crown.

J. A. Lane, K.C., for the accused.

LANGELIER, J.:—The accused are prosecuted in virtue of sec.
211 of the Criminal Code for having, on the 17th September last,
seduced Yvonne Collier of the age of more than fourteen years
of a previous chaste character.

Metcalfe, J.
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Let us first state what is the jurisprudence in this matter. this

One of the essential ingredients of the erime consists in the parti
prosecutrix having a previous chaste character. The doctrine is ;‘u-lu:
clearly laid down in vol. 25 Am. & Eng. Ency., p. 240, see. 7:— Lere

Where chastity is an essential element of a eriminal offence, 10 th

as in case of seduction, such chastity, like other elements of the grea
offence, should be proved by the prosecution in the first instance. gener
What is meant by previous chaste character ? defen
We have to be guided by our own jurisprudence and the one ’
adopted in the United States Courts, because in England seduction
does not exist in eriminal law.
And before all, what is chastity? Here is the definition 1 find
in Larousse’s Great Dictionary :— signi
“(Chastity is a virtue which makes one abstain from the pro- nothi
hibited carnal pleasures and repel even the thought of it. inter
“Purity is the most perfect chastity. A
“ As far as the three words honour, wisdom, virtue are applicable ma

to woman, honour supposes the determination to remain estimable “
to the eyes of the world; wisdom brings the idea of prudence with duce:
which a woman must avoid the dangerous occasions; virfus this
suggests the courage with which a woman shall resist the seducer’s but t
attacks.” nevel
In certain States it has been decided that so long as the prose- illicit
cutrix was a virgin, virgo intacta, at the time of the offence, she wher
was entitled to the protection of the law, even if her moral con-
duct had not been without reproach. But the jurisprudence now
settled in the United States is to the effect that the defence i
allowed to prove that the prosecutrix has committed lascivious
acts and has a disposition for lewdness. This is found in vol. 25 prop
Amer. & Eng. Ency., p. 240, sec. (b).:— statu
“In a trial for seduetion, it is proper for the jury to take into lewd
consideration any evidence tending to show that the woman was indec
of a lewd disposition or lascivious nature, this evidence being with
material in determining the question whether she was or was not tion |
in fact virtuous at the time of the alleged seduction, and similarly defen
any act or statement made by the prosecutrix which tends to how think
the want of virtue would be admissible.” indec
Wigmore On Evidence, in vol. 1, p. 254, says:— the n
“Where the statute applies to women of ‘chaste character,” does an in
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atter. this signify the actual mward character or disposition? If so,
ts in the particular acts of unchastity are certainly relevant to disprove this
yetrine is actual character. Although the objection of unfair surprise is
e, 7:~— here as elsewhere a serious one, the practical necessity for resorting
| offence, to this kind of evidence, and its cogency if believed, are perhaps
ts of the @ creater than in any of their kindred topics. Accordingly it is
instance. generally conceded that such instances may be offered by the
defendant,”
1 the one After having quoted a number of judgments Wigmore adds,
weduction p. 2

Langelier, J

“In the first and third cases preceding, does a ‘chaste charac-
on 1 find ter’ mean merely the physical condition of virginity or does it
signify the moral disposition to be chaste? If the former, then
the pro- nothing short of intercourse would be relevant. . . . The latter
interpretation is generally accepted.”
At the same page Wigmore cites the opinion of Judge Smith
pplicable g in a case of Polk v. The State:—
ble “In every prosecution for seduction, the character of the se-

mee with duced female is involved in the issue; and character means in

185 virtue this connection, not her general reputation in the community,
seducer’s but the possession of actual personal chastity. . . . . the Legislature
never intended to send a man to the penitentiary for having had
he prose- illicit connection with a prostitute or a woman of easy virtue
ence, she where she had consented, even under promise of marriage.”
oral con- In the American and English Annotated Cases, vol. 19, p. 446,
€nce now are two interesting decisions on the matter. In a case of André v,
lefence s The State, the Courts said :—
lascivious “We suppose the word character was designed to have its

in vol. 25 proper force, and that according to its true signification. 1If the

statute is understood to require actual chastity, then, a woman of
take into lewd conversation and manners, guilty of lascivious acts, and of
man was indecent familiarity with men, is an object of its protection equally
we being with one who is pure in mind and manners; and all the presump-
r was not tion arising from the commission of the act would attach to the
similarly defendant in the one case as strongly as in the other. We cannot
s to show think that a female who delights in lewdness, who is guilty of every

indecency and lost to all sense of shame, and who may be, even,

the mistress of a brothel, is equally the object of the statute with
cter,” does an inmocent and pure woman.”
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In unoth:-r case of The People v. Nelson, decided in New York,
and cited at the same page, 446, the Court said:—

“We do not think that the Legislature meant constructive
chastity when it said previous chaste character, but that it meant
chastity in fact, according to the practical sense of that word.
Character pertains to the person, and is the distinguishing mark
of what the person is. It is not founded on presumptions of law,
but on good conduct and pure thoughts, and only one who is
morally and physically pure can be said to have a chaste character
within the meaning of the statute under consideration.”

(See Lawyer's Reports, Annotated, vol. 14, pp. 727 to 731.)

Now let us examine our own jurisprudence and let us sce
whether it is in discord with the United States.

In a case of Rex v. Lougheed, S C.C.C. 184, 186, decided by
the Supreme Court of the N.W. Territories, Mr. Justice Prender-
gast said:—

“Previous chaste character does not mean ‘previous chaste
reputation,” but points to those acts and that disposition of mind
which constitute an unmarried woman's virtue or morals.”

In the case of Rex v. Comeau, 5 D.L.R. 250, 19 C.C.C 350,
decided by the Supreme Court of Nova Scotia, Judge Drysdale
said :—

“I agree with the New York Court of Appeals in the case of
Kenyon v. The People, where it is said that, in a statute similar
to this, ‘chaste character’ as here used means actual personal
virtue, not reputation. The woman must be chaste in fact.”

And Chief Justice Graham added:—

“By a person of ‘chaste character’ if Parliament had meant
in the case of virgo intacta it was easy to have said so.”

The defence has cited two cases, one decided recently by the
Alberta Supreme Court, Rex v. Rioux, 17 D.L.R. 691, 22 Can. ('r.
Cas. 325, but that tribunal did not express any opinion on the
matter. Judge Walsh said:—

“I have carefully refrained from expressing an opinion upon
the meaning to be given to the words ‘of previous chaste character,’
that as to whether or not actual physical unchastity must be proved
by the accused to entitle him to be acquitted, for a determination
of that question is not necessary to the disposition of the case.”

The other one is Rex v. Farrell, decided by the Ontario Supreme
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York,

Court, 20 D.L.R. 671, 36 O.L.R. 372, 26 Can. Cr. Cas. 273.
ructive There the accused was convicted on the second trial because
the testimony of the prosecutrix had been sufficiently corrob-

meant
orated. At the end of his remarks, Chief Justice Meredith

word.
said—

g mark ) )
“If the question to be determined was whether or not upon

of law,
who is

Langelier, J

the whole evidence the prosecutrix was proved to be not of a
previous chaste character, my conclusions might be different.”

1 think I have shown that our jurisprudence on the interpre-
tation to be given to the words “previous chaste character” is
in accord with that which prevails in the United States Courts.

During the trial the detectives Gagnon and Beaudoin have
proved that Yvonne Collier had confessed to them that before
the 17th September last she had committed with a man acts of
gross immorality. Such evidence was objected to by the Crown.

aracter

731.)

us see

ided by
‘render-

Is it admissible?

of mind The Crown says: The young girl having sworn in her testimony
, that she had never before committed any act of indecency, she
C 350 cannot be contradicted and her case is assimilated to one of rape.
andale In a case of rape the prosecutrix may be asked whether she has
3 not hefore the alleged offence committed immoral acts with a
person named (other than the accused) and if she denies it, she

chaste

case of

similar cannot be contradieted by calling the person, because such evi-
setsonal dence is irrelevant to the issue. It is different here, because the
i v

prosecutrix’s chastity constitutes an important element of the
offence. (See Gross v. Brodrecht, 24 Ont. App. R. 687.)

The whole question in the present case is based on the prose-
cutrix’s character, which is an essential element of the offence.

Archbold on Criminal Pleading, p. 180, says:—

“Where the general issue is pleaded it is incumbent on the
prosecution to prove every fact and circumstance constituting the
offence as stated in the indictment or information. And under
this plea the defendant may give in evidence, not only everything
which negatives the allegations in the indictment, but all matters
of excuse and justification.”

Roscoe on Criminal Evidence, p. 857, cites the case of Rex v.
Riley, 18 Q.B.D. 481, where it was a question of rape, and says:—

“If the prosecutrix denies having had connection with the
prisoner prior to the assault, evidence to contradict her is admis-
sible, because such a fact would be material to the issue.”

wt.”
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7 by the
Can. Cr.
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Our law, Canada Evidence Act, sec. 11, says:—

“If a witness upon cross-examination as to a former statemen*
made by him relative to the subject-matter of the case and incon-
sistent with his present testimony, does not distinetly admit tha
he did make such statement, proof may be given that he did u
fact make it, , . .”

Everything tending to establish the bad character as far us
morals are concerned prior to the seduction is admissible in evi-
dence, as it is stated in vol. 25, Amer. & Eng. Ency., p. 241, sec. 2
as follows:—

“Declarations or admissions made by the prosecutrix after th
alleged seduction as to her prior practices would be admissible ir.
evidence to show her prior unchastity.”

We also find the same opinion expressed in Lawyers’' Reports
Annotated, vol. 14, p. 753, first column, where it is said, in speaking
of seduction:—

“If she testifies in her own behalf, she may be cross-examined
and compelled to answer queries concerning specific acts of forni-
cation between her and other men prior to her alleged seduction.”

Basing myself on those authorities I am of opinion that the
evidence of these two detectives must be received.

The evidence was pretty long. I will only give a short summary
of it, which will be sufficient to understand the judgment.

[After reviewing the evidence the learned Judge continues|:

She has shown a lewd and lascivious disposition by offering
herself to prostitution and showing by her manners that she could
not be put on the same footing with pure women for the protection
of whom the law has been framed.

1 am of opinion that the prosecutrix, at the time she was se-
duced, was not of a chaste character as contemplated by the law.
The prisoners are acquitted. Judgment of acquittal.

MAGILL v. TOWNSHIP OF MOORE.
Ontario Supreme Court, Clute, J. December 22, 1917.
Hicaways (§ IV A—145)—Low TELEPHONE WIRES—OBSTRUCTION—NUIS-
ANCE—INJURY—DAMAGES.

Rural telephone wires so placed that a person driving on to the highway
with a load of hay has to stoop when passing under them, constitute
an obstruetion in the highway and amount to a nuisance; where the
position of the wires is the proximate cause of an accident the owner or
trustee of the system is liable for damages under the Fatal Accidents

Act; the fact that the line was erected and continued under statutory
authority is no bar to the action.
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Action by the father and mother of James Magill, deceased,
against the Municipal Corporation of the Township of Moore,
the Municipal Telephone Association, and the Brigden Rural
Telephone Company Limited, to recover damages for the death
of the pluintifis’ son, alleged to have been caused by the negligence
of the defendants.

J. R. Logan, for the plaintifis.

R. I. Towers, for the defendant township corporation.

A. Weir, for the other defendants.

Crute, J.:—The action is brought by the plaintifis, father
and mother of James Magill, who received injuries by being
thrown from a load of hay which he was driving from
the field on the south of the highway to the barns which
were situate a little to the west and north, in exchanging work
with his brother John. The entrance from the field to the high-
way had been used in connection with farm-work for many years.
In passing out from the field on to the highway, it was necessary
to pass under the telephone wires, which were vested in and held
in trust by the Municipality of the Township of Moore for the
various members of the Municipal Telephone Association.

It is alleged on behalf of the plaintiffs that the wires so erected
were too low, and that, James Magill being unable to pass there-
under and properly manage his team at the same time, the load
of hay on which he was riding was upset, and he was thrown
violently to the ground, sustaining injuries from which he died
on or about the 16th September, 1916. His death is charged to
the negligence of the defendants in erecting and maintaining
wires, and it is alleged that the wires so placed constituted a
nuisance.

James Magill was unmarried and 22 years of age. He resided
and worked for his parents upon the farm, without wages. The
plaintifis claim $10,000 damages.

The defendant the Corporation of the Township of Moore
denies negligence and pleads contributory negligence, and, in
case of liability, asks relief over against its co-defendant the
Municipal Telephone Association, which was organised under the
provisions of the Telephone Act, with the approval of the Ontario
Railway and Municipal Board, and was duly authorised to con-
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struct, maintain, and operate a-telephone system within the town-
ship of Moore, and says that what it did was legally done.

The defendant the Municipal Telephone Association denies
liability and pleads the authority of a by-law for the erection
of the poles and wires, and also contributory negligence.

It was proved that the telephone system was first organised
by the Brigden Rural Telephone Company; that it sold out its
plant to an association formed for the purpose; and that the
plant is now held by the Municipal Corporation of the Township
of Moore as trustee in trust for the various members of the
association.

At the time of the accident, James Magill was driving the team.
The hay was put upon the waggon by a loader, and was spread
by James Magill, while a lad, 14 years old, Alfred Hird, was
driving.

The principal witness was this lad, who is a bright boy, had
been attending high school, and seemed to have a clear recollection
of what took place. His evidence was commended by counsel for
the plaintiffs and defendants, and was, I think, quite truthful.

He says: “I was working on the John Magill farm with James
Magill, hauling hay to the barns of John Magill on the north side
of the road. James Magill worked with his brother. We have
to go under the wires. James loaded, and I drove the horses.
After the load was on, he unhooked the loader, and took the reins
to drive. 1 got back to the middle of the load; it was after sun-
down, but the moon was shining. He said, ‘Look out for the
wires.” 1 was holding a pitch-fork; he was standing up, but 1
crouched down; if I had not, I would have been thrown off; he
crouched down too. It was a fair-sized.load. The waggon started
down under the wires; the horses began to trot; the waggon swayed
to the south, and James jumped to save it, and the load went over
into the ditch. He stood up after we passed the wires; the horses
would be getting on to the crown of the road. 1 went with the
load into the ditch and crawled out. 1 went up to the top of the
road and found James Magill on the crown of the road. He asked
me if I was all right, and told me to call a doctor. I ran down the
road and met John Magill, and he called back to his wife to call a
doctor. James was forced to ecrouch down so low that before he
could get up again the load swayed back and forth so violently that
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it overturned. 1 had helped with the hay before that. We had
not used this gate before this date. The hay was a foot higher
than the ladder. The team was quiet: I had no trouble in driving
them. I had gone under the wires before, but had not noticed;
it always rocked a good deal; he would try to balance it. We
had brought one load at least. The load rocked when we were
coming at an angle. 1 though it was going over every time we
came out. We both stood up except under the wires, and then
we ducked. It was the unevenness which caused it to rock;
one wheel struck the rise before the other; there was loss of control
of the horses when they went under the wires; the whiffletrees
struck the horses’ heels.”

This is the only eye-witness of what had occurred. The wag-
gon was a low truck farm-waggon, with a flat rack. The horses
were said to be quite quiet, though one was a colt of three years
old, and was on the near side, and so might be nearer to the load
in turning to the left going out of the gate on to the highway.
Exhibit 1 shews the plan of curve of the road. It will be seen
that the slope down is comparatively slight ; some earth had been
taken from the side of the road to form a grade, and a single
furrow had been run to carry off the water: the furrow was from
4 inches to 5 inches deep and was about half filled up with earth.
The crown of the road was likewise raised, although the inequalities
in the road were comparatively small.

It was agreed by witnesses on both sides that taking the curve
over these inequalities would cause the load to oscillate first to
the left, then to the right, then again to the left and again to the
right, and finally, in crossing the crown of the road, again to the
left and to the right. The load was thrown off on the right hand
side, the rack going with the load and landing upside down, resting
upon the top of the ladders both front and rear. The horses ran
away with the wheels of the truck waggon, without the rack.

The effect of the evidence was, and I find as a fact, that the
wires were so placed on the highway as to form an obstruction
and interfere with the driver on the top of an ordinary load of hay
in driving out from the field on to the highway, that is, he would
have to stoop to go under the wires; that it was necessary to
drive with great care in order to prevent upsetting from oscillation,
owing to the unevenness and curve of the approach to the road
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from the gateway. To enable a person so to drive it was necessary
for him to stand up; he could not drive with the necessary care
sitting down in the load of hay; and having to stoop or erouch
when passing under the wires would necessarily interfere, in my
opinion, with that due care which was necessary in order to drive
safely.

It is contended, however, for the defence, that the plaintiffs
are not entitled to recover because, even if the wires offered an
obstruction, they were placed there under statutory authority,
by competent workmen, and so the defendant the Corporation
of the Township of Moore is not liable. It will, therefore, be
necessary to trace the history of the building of the telephone line
and the extent of the authority for placing the wires as they are.

At the gate through which the deceased passed with his load,
the wires on the lower cross-bar are 13’ 6” from the ground.

Mr. Shaw, the Reeve of the Township, was called by the plain-
tiffs, and he states that putting the load above the rack at 6’ 2"
and the rack at 3’ 7" from the ground, the height of the top
of the load would be 9’ 9", leaving headway of 3’ 9” below the wire.
The witness Hird, who was on the load, stated that the load
was a foot above the ladder. John Magill, brother of the deceased,
gave also 3’ 9” for the height of the rack above the ground, but
he was mistaken, I think, in the height of the load, as he took the
measurements from figures in some book, placing the load at 9’
9"; evidently a mistake, probably meaning that the height of the
top of the load from the groun:' was 9’ 9”, which would correspond
with the evidence of Shaw  ['he ladder was 5’ 2" or 3”; and, if
Hird was right, the height of the load above the rack would thus
be 6’ 2”; so that all the witnesses agree that the top of the load
was within 3’ 9” of the wires. It was pointed out that a man stand-
ing in the load would sink somewhat in the hay. The evidence
still shews that in coming under the wire the driver standing would
have to stoop or sit down.

It is thus clearly established that the telephone wires offered
an obstruction for loaded waggons to pass under with the driver
standing on an ordinary load, and so an obstruction to the legiti-
mate use of the highway.

In January, 1909, the Municipal Corporation of the Township
of Moore (herein called the “township”) entered into an agree-
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essary ment (see minute-hook, p. 143) with the Brigden Rural Telephone ONT.

y care Company Limited (herein called the “company”), reciting:— 8.C.

'rouch That the company do request the township to grant them  ypoo
in my the privilege of erecting or constructing a telephone line along the v
A . 2 4 Townsuip
» drive highways of the township and under and subject to any by-law of the oF
corporation. It further recites that the township passed a by-  MOORE.
intiffs law, No. 3, 1909, granting the company certain rights and privileges ~ Clute.J.

red an for the erection and maintenance of a telephone line.

hority, The agreement then provides that the company aceept the

ration by-low and will conform thereto.

re, be The principal provisions of the by-law are:—

ne line 1. The company is authorised to complete and operate a tele-

are. phione line in the township on the highway.

s load, 2. That the telephone poles shall in every case be planted on
the sides of the highway, and at such places thereon as the coun-

+ plain- cil shall locate, and in no case on the graded or travelled portions

t 6’ 2" of said highway.

he top 3. That, where the said telephone wire crosses the public

e wire. highways, it shall be at least 20 feet clear of the travelled portion
ie load of the highway at that point, and in no case shall the poles or
ceased, wires be erected or strung so as to interfere with the proper use
ad, but of the highway, and shall be erected, kept, and maintained in

yk the un efficient manner, to the entire satisfaction of the said
dat9 municipal couneil.
; of the 5. That the said company, in erecting or repairing any of the
espond said telephone lines, shall not unnecessarily obstruct or injure any
and, if ditch or highway or public place; and, immediately after such line
1d thus i= erected or repaired, shall restore such ditch, highway, or public
he load place to its former condition, and =0 maintain the same, to the
stand- satisfaction of the municipal council.
vidence 8. That the said company shall indemnify the said township
g would from all loss, costs, damages, and expense of any kind which may
be incurred in consequence of any litigation in connection with
offered anything done or permitted under the provisions of this by-law,

» driver or in consequence of the passing thereof, or in consequence of the

e legiti- construction or operation or existence of the company's lines
within the said corporation.

ywnship 10. The by-law is not to take effect until accepted by an agree-

1 agree- mwent between the parties, which agreement was duly entered into
by the parties,
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In February, 1912, upon the petition of some 200 ratepayers,
asking that the council take steps to institute a municipal telephone
system, the council entered into negotiations to purchase the
Brigden Rural Telephone Company Limited; and, in the April
following, the petition was entertained, and the by-law No. 5 was
passed. It provides:—

1. “That a local telephone system in the said township of
Moore, to be known as the “Moore Telephone System,” be and
the same is hereby established, and all works and property ac-
quired, erected, or used in connection therewith, shall be vested
in the Municipal Corporation of the Township of Moore in trust
for the subscribers.

2. “The cost of establishing and maintaining the said system
shall be defrayed by special rate to be levied upon the subscribers,
and such rate may be collected by action as an ordinary debt
against the persons liable therefor, or may be added to the col-
lector’s roll of taxes due from them, and may be collected in the
same manner as other taxes.”

The history of the road is as follows:—

In 1908, certain persons applied to the council for permission
to erect telephone poles along certain highways in the township,
which request was granted, subject to an agreement to be entered
into between the council and the telephone company, when the
roads will be defined (see p. 12 of the minute-hook of the town-
ship). It provides the sum of $18,200 for the purchase of the
Brigden Rural Telephone Company Limited system and the
plant and appliances thereof, and authorises debentures of the
township for the purchase of these and other lines, to be extended
over ten years.

Under an agreement (exhibit 9) dated the 17th April, 1912,
between the township corporation and the Brigden Rural
Telephone Company Limited, the township corporation pur-
chased the telephone system known as “the Brigden Rurul
Telephone Company” for $16 per share. They assumed all the
assets and liabilities of the said company and undertook to pay a
dividend on the stock issued, at 10 per cent. per annum, at the
time of the transfer. The contract was subject to the approval
of the shareholders, which approval was obtained.

An order (exhibit 10) of the Ontario Railway and Municipul

411

Boar
1912
whos
the |
syste
wher
the a
T
and
from
extern
is fo
amen
7 Gex
It
ch. 4
Rura
Its po
P
deals
Sectic
may |
acqui
power
the ti
carryi
under
8 autl
highw
Pa
systen
Se
Part s
cipalit
manag
establi
munice

confer
Sec
corpor




1 DLR. 41 DLR. Dominion Law Rerorts.

tepayers, Board approving of the purchase was made on the 21st October, b
elephone 1912, after an examination of the road by the Board’s expert, 8¢
hase the whose fees and expenses the township corporation paid. After o
he April the purchase, the township corporation took over the telephone T r.

. # OWNSHIP
{0. 5 was system, and continued to operate the same until the present year, oF

when a Commission was appointel to manage the same, prior to ‘“"_“'i"-
mship of the accident. Clute, 1
" be and The first statutory powers given to municipalities was in 1892,

serty ac- and various amendments extending the powers were introduced

e vested from time to time; and, by 6 Edw. VIL ch. 41, these powers were
vin trust B extended to townships. The present law applicable to townships

is found in the Ontario Telephone Act, R.8.0. 1914, ch. 188, as
d system amended by 4 Geo. V. ch. 32; 5 Geo. V. ch. 33; 6 Geo. V. ch. 38;

weribers, 7 Geo. V. ch. 40,
ary debt In 1908, the Local Municipal Telephone Act, 8 Edw. VII.
the col- ch. 49, was passed, under which Act the defendant the Brigden

ed in the Rural Telephone Company Limited obtained permission to erect
its poles, by agreement and by-law already referred to.

Part 1. of the Ontario Telephone Act, R.S.0. 1914, ch. 188,
rmission deals with the general powers of municipal corporations.
ownship, Section 3 (1) declares that the corporation of every municipality
» entered may carry on a telephone business; sub-see. (2), with power to
vhen the acquire or expropriate telephone systems.  Section 4 gives general
he town- powers as to the carrying on of the business.  Section 7 limits
e of the the time for bringing actions for anything done or omitted in the

and the carrying on of such business, or in the exercising of the powers

s of the under the Aet, to six months after the cause of action rose. Section

extended 8 authorises the council to grant to the company the right to use
highways.

ril, 1012, Part II. of the Act provides for local municipal telephone

2 Rural systems,

jon pur- Section 15 provides that all works done at any time under this
n Rural Part shall be deemed to be works done by the initiating muni-
d all the cipality, and in carrying out the same, and in the construction,
to pay a management, maintenance, control and extension of any system
n, at the established under this Part or under any former Act the initiating

approvl municipality shall have and may exercise all or any of the powers
conferred upon municipal corporations by Part I.
Tunicipal Section 17 provides for the issue of debentures of the initiating

corporation or municipality to pay the cost of the work.
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The word “Board” used in the Act means (sec. 2 (a) ) the
Ontario Railway and Municipal Board, to which important mat-
ters may be referred.

Section 21 provides that, upon a petition of the majority of
the subscribers, the council shall place the system under the
supervision of a Board of three Commissioners who shall be
responsible for the construction, maintenance, and operation of
the system. The various sub-sections of sec. 21 provide for the
meeting of the Board of Commissioners and the transaction of
business. Sub-section (7), added by 7 Geo. V. ch. 40, sec. 10,
provides that, after the election of Commissioners as therein-
before provided, all powers, rights, authorities and privileges which
are by the Act conferred upon the initiating municipality an
exercisable by the council, shall be exercised by the Board of
Commissioners and not by the council of the initiating muni-
cipality. Sub-section (8), also added by 7 Geo. V. ch. 40, sec. 10,
declares that nothing contained in this section shall affect the
power and obligation of the council to provide from time to time
the money required for the establishment and maintenance of
any system or any extension thereof, and the treasurer of the
municipality shall, upon the request in writing of the Board of
Commissioners, pay over any money so provided.

By sec. 22, the Ontario Railway and Municipal Board i«
authorised to superintend the carrying out of Part I1., and advise
any municipal corporation or assessed land-owners in the establish-
ment or operation of any works authorised by the Act.

Part III. of the Act refers to the regulation of telephone con-
panies and systems, and defines the powers of the Board. Sec-
tion 26 enacts that the Board may prescribe standard conditions
and specifications for the construction and equipment of all
telephone systems, but such standard conditions and speci-
fications shall not apply to the existing plant or equipment of a
telephone system in course of construction, or operated by any
company prior to the 30th June, 1911, but only to the renew:l
or replacement thereof whenever such renewal or replacement may,
in the opinion of the Board, become necessary as a result of de-
preciation or obsolescence.

It was urged by Mr. Towers that, the present system having
been erected prior to June, 1911, sec. 26 has no application; |
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Y (a)) the shall refer to this later. Sub-section 5 of sec. 26 authorises the ONT.

rtant mat- Board to make examination of and to report upon existing sys- 8.C.
tems, and to make such orders for the maintenance and operation Manits.

ajority of of any telephone system as may be deemed desirable or necessary . *-

g . . g ) Y TowxsHIp

under the in the public interest. o

y shall be Section 28 provides for the erection of poles and wires upon the Moogk.

eration of highway, upon such terms and conditions as may be agreed upon “lute, J.

de for the between the council of the municipalty and the company, or as

saction of shall be prescribed by the Board in case they cannot agree.
D, sec. 10 The Board on the 20th April, 1914, issued specifications fixing
s therein- the minimum standard requirements for the construction and
sges which equipment of telephone systems under the provisions of sec. 26
wality and of the Ontario Telephone Act. They provide among other things:—
Boasd of That the poles shall not be less than 20 feet in length and
ing muni- 5 inches in diameter at the top, and at road-crossings the poles
0, sec. 10, must be of such length as will give the wires a clearance of not
affect the less than 20 feet above the crown of the road.
\e to time A line to carry one 6-pin cross-arm shall consist of poles not
snance of less than 25 feet in length, 5 inches in diameter at the top, which
er of the will be sufficient to carry three metallic circuits.
Board of A line to carry one 10-pin cross-arm shall consist of poles not
less than 25 feet in length, 7 inches in diameter at the top, which
Board is will be sufficient to carry five metallic circuits.
nd-advise All lines to carry more than one cross-arm shall consist of
pstablish- poles not less than 25 feet in length, 7 inches in diameter at the
top.
\one com- In the present case, the poles contained two cross-arms and
d.  Sec- were 20 feet in length, with 4 inches below the surface of the
onditions ground; the first cross-bar 5 inches below the top of the pole and
1t of all the second cross-bar 22 inches below the first. This would
W speci- leave about 13 feet 6 inches above the ground, at the centre
sent of 8 of the gateway in question.
1 by any It wassaid by the poleman of this system that 25-foot poles were
' renewal used at the gateways leading into farm-houses, to allow sufficient
ent may, room for loads to pass in and out, but that elsewhere 13 feet
it of de- 6 inches was the common height of the poles above the surface
of the ground.

o having The specifications further provided that in towns and villages
sstion: and at road-crossings no wire or attachment to the poles should be
of a less height than 20 feet from the crown of the road.
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In the present case, the crown of the road opposite the gate
through which the load was driven was 1 foot 519 inches.

The specifications further provide that the cross-arms shall be
10 inches from the top of the pole, and the second cross-arm not
less than 18 inches below.

It was urged on behalf of the plaintiffs that see. 26 and the
regulations thereunder, referring to poles, cross-bars, and wires,
were applicable to the present case. I do not think they do
apply in so far as the original plant was concerned. This con-
sisted of one eross-arm bar, and would have left 22 inches additional
to the 3 feet 9 inches between the wire and the load, making
5 feet 9 inches, which, with the depression caused by the person
standing upon the load, would, according to the evidence, have
made a clear headway permitting the driver to stand on an
ordinary load and drive without stooping, i.e., when the line was
first erected.

Charles Capes, one of the linesmen who helped to put up this
line, states that the upper cross-bar, with the wires thereon, was
put up in 1908, and in the year 1911 the lower cross-bar and wires
were put up. In 1917, more wires were added to the lower cross-
bar, making six in all.

Section 15, in Part IL., provides for the control and extension
of the system established under Part 11. or under any former Act.
“Extension,” under clause (j), added to sec. 2 of the Act, by 4
Geo. V. ch. 32, sec. 3, means and includes all works necessary for
the purpose of furnishing telephone service to persons who, after
the passing of the by-law providing for the establishment of
the system, may sign the petition praying for the extension of
the same.

No date, as far as I have noted, was given when the cross-bar
was put on in 1911. It would appear that, at the time the line
was put up in 1908, no obstruction was caused in passing in and
out of this gateway; that, if the lower cross-bar was put on after
the 30th June, 1911, and the wires placed thereon, it would be an
erection upon a pole 20 feet in height instead of 25 feet, contrary
to the standard specifications above referred to, which provide
that all lines to carry more than one cross-arm shall consist of
poles not less than 25 feet in length.

If this erection took place prior to the 30th June, 1911, then I
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e gate find as a fact that it was an obstruction and shewed negligence 0“_“"

S, and want of reasonable and proper care in its construction. That SO
hall be the men in charge of this line, passing the premises in question, 1o
rm not were aware of the height necessary to enable an ordinary load with v.

> . 2 ; Towxsuir
the driver standing thereon to pass under, is evidenced by the oF
nd the fact that they made provision by using poles 25 feet in length ‘“_'_"f’“

wires, in all entrances to farm-houses and premises. As to whether or ~ Clue!
ey do not competent persons were engaged to erect the line, very little

is con- evidence was given, and it was not established in the affirmative
itional that skilled and competent persons were engaged for that purpose.
naking Two witnesses were called: Charles Capes, who apparently
person commenced work of this kind when the line was put up; and

, have Edward Nickel, who had been a linesman since 1911; but there was
on an no evidence that either of them had previous experience, know-
ne was ledge, or skill in that kind of work. )

Does the fact, then, that the line was erected and continued
1p this under statutory authority disentitle the plaintiffs to succeed

n, was if the line in fact created an obstruction and amounted to a
| wires nuisance and was the proximate cause of the accident?

Cross- Mr. Towers, who presented the case on behalf of his client
with exceptional care and ability, referred to a number of cases,
ension and referred particularly to Roberts v. Bell Telephone Co. and

r Act. Western Counties Electric Co. (1913), 4 O.W.N. 1099. This
by 4 case was settled between the plaintiffi and the Bell Telephone
ry for Company, without prejudice to the plaintiff’s claim against the
, after Western Counties Electric Company. Middleton, J., says (pp.
mt of 1100, 1101): “I find as a fact that the electric company
ion of did not take adequate precautions . . . to prevent the
increase of the sag in their wire,and that they did not inspect the
ss-bar wire, or they would have discovered the contact . . . It is
e line contended on behalf of these defendants that, however short of
n and perfection their construction may have been, and however negli-

after gent their inspection may have been, they had no duty to the
be an telephone company or its employees to protect the wire improperly
\trary placed by the telephone company in a dangerous position; and that
ovide the accident being in truth caused by the negligence of the tele-

ist of phone company, in placing its wires in undue proximity to the
electric wires, neither the telephone company nor its employee is
hen I entitled to recover.” The learned Judge felt compelled to give
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effect to this contention. He took the view that the construetion
which permitted the wires to sag to the extent they did did not
amount to negligence; that negligence must be founded upon a
breach of duty; and, when these wires were placed upon poles 29
feet above the highway, no wires being then under them, he did
not think that there was any duty owing to the telephone company
calling for such stability of construction as to prevent what was,
after all, a very slight increase in the sag of the wire. He further
found that there was no duty to inspect the wires periodically for
the purpose of seeing that other wires had not been improperly
placed in undue proximity.

There is an obvious distinction, I think, between the Roberts
case and the present one. In the present case, the duty arises in
reference to a highway. The owners of lands adjoining the
highway have a right to reach it from any part of their lands
which is contiguous thereto, and, for any reasonable or necessary
purpose, have the right to pass over any part of it. There is
therefore a duty, in the case of construction of a telephone line
upon or along the same, not to create an obstruction or nuisance
that would interfere with such right, unless specially authorised
or permitted by statute so to do. And any want of ordinary
care in the construction of the line would amount to such inter-
ference and obstruction as a breach of duty and negligence a~
against the owner of adjoining lands.

There is no liability in consequence of the erection of poles
on the highway authorised by the Legislature, unless negligence
is shewn: Eastern and South African Telegraph Co. Limited v
Cape Town Tramways Cos., [1902] A.C. 381; National Telephon:
Co. v. Baker, [1893] 2 Ch. 186. These cases refer to the escape
of electricity. Flelcher v. Rylands (1866), L.R. 1 Ex. 265, and
Rylands v. Fletcher (1868), L.R.3 H.L. 330, are referred to in them.
In the Baker case it was held that where a tramway company,
acting under a provisional order and using the best known system
“of electrical traction, caused electrical disturbances in the wires
of a telephone company acting under license from the Postmaster-
General, they were protected from liability for nuisance. Keke-
wich, J., at p. 203, points out that the defendants were expressly
authorised to use electrical power, “and the Legislature must be
taken to have contemplated it, and to have condoned by anticipa-
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tion any mischief arising from the reasonable use of such power . . .
It is within the competence of the Legislature to delegate its
authority; and, when once that delegated authority has been
properly exercised by the agent to whom it is entrusted, the sanc-
tion is that of the Legislature itself, just as much as if it had been
expressed in the first instance in an Act of Parliament.”

This authority does not go so far as to justify the construction
of a line in disregard of the rights of the adjoining owners, when
ordinary care might have conserved such right; does not, in short,
cover the case of negligence.

In Weir v. Hamilton Street R.W. Co. (1914), 32 O.L.R. 578, 22
D.L.R. 155, it was held by the majority of the Court that to leave
a pole erected in such a place (as deseribed) on the highway un-
lighted at night where it would be likely to afford obstruction
to a passing vehicle is to create a dangerous nuisance; and the
jury may well consider the pole an obstruction to the highway,
and so leaving it an act of negligence. Hodgins, J.A., points out

p. 593): “It is not consistent with our theory of municipal
government to hold that the exercise of those powers, when
exercised bond fide, can be controlled or interfered with by the
Courts” and (dissenting from the majority of the Court) was of
opinion that there should be a new trial. The case went to the
Supreme Court of Canada, where it was held, reversing the judg-
ment appealed against, that the location of the poles was authorised
by the Legislature and did not constitute an obstruction of the
highway amounting to a nuisance; the company was, therefore,
not liable for injury resulting from an automobile while driven at
night coming in contact with the pole: Hamilton Street R.W. Co.
v. Weir (1915), 51 8.C.R. 506, 25 D.L.R. 346.

These cases, I think, are distinguishable from the present; it
is not contended that the line was not authorised or the poles
not properly placed, but that ordinary care had not been used in
protecting a place which, for many years and at the time the line
was laid, was a place of exit from the fields upon the highway.

I do not accept the evidence of one of the polemen, Charles
Capes, who stated that there was a lane, and the gate was 30
rods east. He is clearly mistaken—this gateway and the lane
had been used and in existence long prior to the erection of the
telephone line.
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The right of access of the owner of private property to the havir
highway was recognised in Rose v. Groves (1843), 5 M. & G. negliy
! 613; and in Lyon v. Fishmongers' Co. (1876), 1 App. Cas. 662; and 1863
| T()‘,"\:w" in Fritz v. Hobson (1880), 49 L.J.Ch. 321; and in Thomas v. migh
il oF Western Union Telegraph Co. (1888), 100 Mass. 156, where it wa~ “If a
M‘_"E" held, under the facts in that case, that the wire offéring obstruetion not }
| Clute, J to the highway was in itself evidence for the jury on the issue of neglig
LI negligence; and in Ward v. Atlantic and Pacific Telegraph Co. care,
! ] (1877), 71 N.Y. 81, it was held that a telegraph company, having their
i d :,’ the right to place its line in the streets of the city, is not liable statu!
'?L"‘I vl';f‘ for an injury resulting from the breaking of one of the posts It
| , i supporting the line, save upon proof of culpable negligence. (1892
i ; Lhitos The company is bound to use reasonable care in the construction 22 8.
| R and maintenance of its line. is the
‘:‘ | Of course the evidence must connect the negligence proven all th
1 [ | with the accident: Wakelin v. London and South Western R. W' of eve
| Co. (1886), 12 App. Cas. 41; Dominion Cartridge Co. v. McArthur broug
- ! ! (1901), 31 8.C.R. 392, reversed by the Privy Council, McArthur the ir
! { v. Dominion Cartridge Co., [1905] A.C. 72. This was a case between doer,
i employer and employee, but is useful as to the law tracing the neces|
il ! o | connection between negligence and the accident. ful A
it 3 b | In Thompson v. Bradford Corporation and Tinsley, [1915] Tl
| b : 3 K.B. 13, the corporation, under powers conferred upon them South
g 1 1 by a local Act, determined to widen the highway by which
Bl setting back the kerbstone and throwing the causeway into the with
gty ; road. On the edge of the causeway nearest the road there was a and ¢
3 (Y telegraph pole, which it was necessary to remove, and the cor- jurisd
! “ 1 poration wrote to the Post Office authorities asking them to set side ¢
Ll back the pole to the improved street line. The Post Office over |
7 e accordingly had the pole removed and the hole filled in. Shortly endea
w‘ ": afterwards the corporation threw the road open for traffic. A hay,
‘J fiif 'f:‘ steam waggon passing along the highway, one of its wheels sank found
5'51 % into the hole, and the waggon was damaged. In an action Emble
l{ '@J brought by the plaintiff against the corporation and the Post is sper
A Office authorities, it was held that the defendants the corpora- over {
tion were liable upon the ground that they were altering the insuffi
character of the old road, and their duty was to make it reasonably had e
safe for traffic; the Post Office authorities upon the ground that, at p.
facts
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to the having done, perhaps voluntarily, a piece of work, they did, it
. G negligently. It was held, further, that the Telegraph Act of

62; and 1863 did not take away any responsibility which the corporation N0
mas v. might be under independently of it. Bailhache, J., says (p. 22): T”w"\:u"w
» it was “If a person does a piece of work negligently, although he need or
ruction not have done it at all, he is liable for the consequences of his ~ MOORE.
issue of negligence. If he undertakes to do it he must do it with reasonable ~ Clute.J.

iph Co care, and the Post Office authorities appear to have neglected
having their duty in that respect, and on that simple ground, apart from
t liable statute, it seems to me they are liable.”
e posts It comes within the principle of Connell v. Town of Prescott
ligence (1892), 20 A.R. 49, affirmed in Town of Prescott v. Connell (1893),
ruction 22 S.C.R. 147, and cases there cited. The general rule of law
1= that whoever does an illegal or wrongful act is answerable for
proven all the consequences that ensue in the ordinary and natural course
L R.W. of events, though these consequences be immediately and directly
cArthur brought about by the intervening agency of others, provided that
cArthur the intervening agents were set in motion by the primary wrong-
etween doer, or provided that their acts causing the damage were the
ing the necessary or legal and natural consequence of the original wrong-
ful Act.

(1915] The Connell case was followed in Ferguson v. Township of
n them Southwold (1895), 27 O.R. 66, where it was held that anything
ay by which exists or is allowed to remain above a highway, interfering
nto the with its ordinary and reasonable use, constitutes want of repair
e was a and a breach of duty on the part of the municipality having
‘he cor- jurisdiction over the highway. A branch of a tree growing by the
1 to set side of a highway, to the knowledge of the defendants, extended
i Office over the line of travel at a height of 11 feet. The plaintiff, in
Shortly endeavouring to pass under the branch, on the top of a load of
flic. A hay, was brushed off by it and injured: Held, that the jury having
sls sank found the highway was out of repair, the defendants were liable.

action Embler v. Town of Wallkill (1890), 57 Hun (64 N.Y.S.C.) 384,
he Post is specially referred to. In that case the branches of a tree hung
‘orpora- over the travelled portion of the road so low as to leave a space
ing the insufficient for the passage of a load of hay, and that condition
sonably had existed for more than ten years. Ferguson, J. (27 O.R.
ad that, at p. 71), quotes the language of the Judge, who said: “Those

facts presented a case of inexcusable negligence, and there is no
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principle which will exonerate the town from the liability resulting
therefrom.” As to contributory negligence, the learned Judge
(Ferguson, J.) said (p. 73): “The plaintif . . . was not
called upon to do the very best and wisest thing.” Meredith
J., said: “Nor was it contended that there is no lia-
bility in respect of a nuisance because of its being overhead
instead of, as usual, under-foot. If there were . . . I woull
unhesitatingly express my entire concurrence in the learned triu!
Judge's view of the question as expressed in his charge to the
jury.” Robertson, J., concurred.

I think that the position of the wires causing the decease!
to stoop or crouch down in passing under them was the proximat«
cause of the horses getting from under that control which wa-
necessary to secure the safe passage of the load. It is a case of «
man acting as a reasonable man would rationally do under the
circumstances, and the chain of cause and effect is continuous.
The wires being where they are, the man is compelled to stoop:
in doing so, he loses control of the horses; the horses, moving to «
trot, cause the load to oscillate sufficiently to upset the waggon.
thereby throwing off the deceased and causing his death.

The latest statement of the law in respect to highways is found
in Papworth v. Batersea Corporation, [1916] 1 K.B. 583, where
Pickford, L.J., at p. 590, quotes Lush, J., in McClelland v. Man-
chester Corporation, [1912] 1 K.B. 118, 129, 131: “It is no doubt
true that when a road is dedicated as a highway the public, or
the road authority, if they accept it, take it as it is with all its
defects. But if a road authority undertake a duty with regard
to it, and make it up, and open it to the public as a made-up
street, they must, in my opinion, exercise due care and have due
regard to the safety of those who will use it. It is, I think, clear
law that when a local authority undertakes and performs a duty,
whether they are bound by statute to do so or whether they have
an option to perform it or leave it unperformed, however it arise,
they are bound to exercise proper and reasonable care in its
performance, and that there is no difference in this respect betwecn
a public body and a private individual who does an act which if
carelessly done may cause injury to others.”

In Bell Telephone Co. v. City of Chatham (1900), 31 S.C.I%.
61, it was held that a person driving on a public highway who
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sulting sustains injury to his person and property by the carriage coming ONT.

Judge in contact with a telephone pole lawfully placed there, cannot 8.C.

vas not maintain an action for damages if it clearly appears that his horses  nicne

sredith were running away and that their violent, uncontrollable speed 'l‘uwi-smp
no lia- was the proximate cause of the accident. That case is elearly oF
erhea:l distinguishable from the present case. Uncontrollable speed was '“LO".E'
[ would caused by losing control of the horses in consequence of the wire — CluteJ.
ed tria! being too low; it is the converse of the Chatham case. This case

to the i= also referred to in Meredith & Wilkinson's Canadian Municipal

Manual, 1917, p. 628, where Dillon on Corporations, 5th ed.,
ecease! sec. 1712, is quoted :—
Ximate “Default. The ground of the action is either positive mis-
ich wa-~ feasance on the part of the corporation, its officers or servants,
ase of o or by others under its authority in doing acts which cause the

der the streets to be out of repair, in which case no other notice to the
inuous. corporation of the condition of the street is essential to its lia-
) stoop; bility, or the ground of action is the neglect of the corporation to

ing to « put the streets in repair or to remove obstructions therefrom, or
vaggon to remedy causes of danger occasioned by the wrongful acts of

others, in which cases notice of the condition of the street or what
s found is equivalent to notice is necessary . . . to give the person
, where injured a right of action against the corporation.
r. Man- “The ‘equivalent to notice’ referred to is notice of ‘facts from

» doubt which notice . . . may reasonably be inferred or proof of
blic, or circumstances from which it appears the defect ought to have been
1 all its known and remedied by it:’ ib., sec. 1717.”

. regard The learned authors then remark: “This is the view as to
1ade-up the liability of corporations under the Municipal Acts which has

ave due been uniformly adopted by the Courts of Ontario, and when
k, clear actions were tried with a jury, the instructions to the jury were
a duty, always given in accordance with it.”

ey have I find that, having regard to the facts in this case, herein-

t arises, before stated, the township corporation had notice of the obstruc-
s in its tion in question. I further find that the notice of action was
etween proven, and that the deceased was not guilty of contributory
which if negligence. s

The evidence was not very full, but there was some evidence
S.C.R. that the township corporation had purchased the stock of the
ay who Brigden Rural Telephone Company Limited: the township cor-
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poration had, at all events, purchased the entire assets of the
company. It was urged on behalf of the defendant association
and of the Brigden Telephone Company that they were not
necessarily parties to this action, and that the action should be
dismissed as against them with costs. As a matter of fact, the
association has no legal entity separately from the township
corporation. The Brigden Rural Telephone Company Limited
transferred all its interests to the township corporation. Since
1912, the township corporation has held and still holds the system
of telephones within the township, as trustee under the Act;
and the Commission authorised by the statute to manage it is
s0 related and identified with the township as a corporation, that
it has in fact no separate legal entity. From the inception of
telephone systems in municipalities, they have been identified
with the municipal corporations; and, if the township corporation
is liable in this case, the question of being indemnified by the
subseribers to the telephone system can be worked out under the
provisions of the statute. In the present form of the case as to
parties and pleadings, a judgment for relief over cannot be made
effective. There would have to be a rate levied to provide the
amount to cover the damages, as provided by statute. I do not
think it necessary formally to dismiss the action against the
telephone association or the Brigden Rural Telephone Company.

The evidence was rather nieagre as to damages. The age of
the male plaintiff is 71 and of the female plaintiff 59. No evi-
dence was given as to the prospects of life. The husband was
said to be in poor health. The wife appeared to be strong and in
good health for her age. The deceased was living at home and
working upon the farm without wages. There is no evidence one
way or the other as to the probability of marriage. The case was
left quite at large upon the bare facts of his remaining at home
and contributing to the support of the father and mother by his
work. It was said that wages in that locality were now $50 per
month and board. The father is unable to do much work on the
farm. It is therefore necessary that a man should be hired to
take his place.

I allow £500 to the father and $1,000 to the mother, $1,500
in all, and costs of action. Judgment accordingly.
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. REX v. O'BRIEN.
of the REX v. THERIAULT.

)eiation o o . ’
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White and
wre not Grimmer, JJ. .('uuml..r 23, 1917.

suld be CenrtiorARI (§1 B—12)—EXISTENCE OF OTHER REMEDY.
wet, the If there is a right of })]n al from a summary conviction but it has not
o been taken advantage of, certiorari will not be granted unless there are
‘wnshm exce; punnul cireumstane
banitad |Ex parte Doucet, 24 Can. Cr. Cas. 347, 43 N.B.R. 361, and Er parte
Amitec Young, 32 N.B.R. 175, followed.]

Since
system
ie Act;
ge it is

Morion to make absolute a rule nisi to quash a summary Statement.
conviction made by a Gloucester County Magistrate, for inter-
ference with an officer in the performance of his duty under
A “The Intoxicating Liquors Aet, 1916.”
ti:)n of On the return of the writ of certiorari on argument that the
antified rule should be made absolute, the question arose whether cer-
} tiorari was the proper remedy, or should the defendant have
proceeded by way of appeal. The Court, without looking into
the merits of the case, decided the proper remedy was appeal
from the magistrate's decision. The facts are set out in the
judgment of the Court.

P. J. Hughes shewed cause against the rule.

J. J. F. Winslow in support of rule.

The judgment of the Court was delivered by

Hazex, C.J.:—This is an application on the part of the de- Hazen, .
fendant Theriault to have a conviction made against him on the
10th day of August, 1917, by Edward L. O'Brien, Police Magis-<
trate in and for the Town of Bathurst, set aside and quashed
under writ of certiorari issued by order of this Court, on the
11th day of September last, and an order nisi to quash the con-
viction made returnable to this Court.

The complaint, which was laid on the 4th August last, charges
| onse that the defendant at the Parish of New Bandon, in the County
e bl nf”(;luu(-«-m-r. on the 3rd day of August, A.D. 191'4.', did x.'(-sist and
150 per wilfully obstruct John B. Blanchard, then being a liquor inspector
under “The Intoxicating Liquors Act, 1916,” and acting as such,
in the lawful execution of his duty, in making a lawful seizure of
liquor there being contrary to the provisions of the said Act.
$1,500 'It did not appear from the return under what statute the com-
plaint had been laid or the conviction made, and when the case
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came before the Court it was pointed out by counsel for defendant
that the offence charged was an offence under the Criminal Code
of Canada, sec. 169, and possibly also under “The Intoxicating
Liquors Act, 1916,” and the preliminary objection taken that in
either case certiorari would not lie.

Section 169 of the Criminal Code provides that—“Every
one who resists or wilfully obstructs—

(a) any peace officer in the execution of his duty or any
person acting in aid of such officer; or

(b) any person in the lawful execution of any process against
any lands or goods or in the making of any lawful distress or
seizure;”’
is guilty of an offence punishable as therein provided.

Section 153 of “The Intoxicating Liquors Aet,” N.B. Stats,
1916, ¢. 20, reads as follows:—

“Any peace officer, policeman or constable or inspector of
licenses shall for the purpose of preventing or detecting the
violation of any of the provisions of this Act, at any time, have the
right to enter into any and every part of any place other than a
private dwelling house, whether under license or not, and make
search in every part thereof, and of the premises connected there-
with, and examine any document that may contain entries or
memoranda in connection with liquors he may think necessary
for the purpose aforesaid;

(1) every person being therein or having charge thereof who
refuses or fails to admit such peace officer, policeman, con-
stable, or inspector demanding to enter in pursuance in this
section in the execution of his duty or who obstructs or attempts
to obstruct the entry of such peace officer, policeman, constable
or inspector or any such search as aforesaid, shall be guilty of an
offence against this Act.”

If the conviction was made under the Criminal Code, T am of
the opinion that certiorari should not be granted, as an appeal i~
provided under the Criminal Code, Part 15, Section 749, to the
County Court of the County where the cause of the information
arose. It was laid down by Sir John Allen, C.J., in Ex part
Young (1893) 32 N.B.R. 178, that where there is review a cer-
tiorari should not be granted, unless under exceptional circum-
stances; and in the case of The King v. O'Brien, Ex parte Doucet
(1915), 24 Can. Cr. Cas. 347, 43 N.B.R. 361, it was held that
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lant where the right of appeal from a summary conviction was not

‘ode taken advantage of, and it appeared upon return of an order !
ting nisi to quash the conviction removed by certorari, that there were R
it in no exceptional circumstances in thecase, no certiorari should issue.

2 i 3 3 : g U‘lilulu.
I see no reason in this case for interfering with the judgment

very of the Court below. The principal that where an appeal lies
which can be prosecuted outside of certiorari, the Court ordinarily

Hazen, C.J

any does not interfere, is therefore well established, and will not be

departed from unless for some unusual and extraordinary eir-
ninst cumstances, Section 153 of “The Intoxicating Liquors Act,
58 or 1916," has already been quoted.

I am not expressing any opinion as to whether the charge
against the defendant would be an offence under the language of
this section, although I entertain very serious doubts upon the
subject, but if it is an offence under this section, and ecertiorari

ats,

or of was made thereunder, certiorari will not be granted, as the right
5 the to proceed in that way is taken away by section 111 of the Aet,
e the which states in express terms that—*No convietion, judgment or
an a order in respect of any offence against the Act shall be removed
make by certiorari.”

here- Being of opinion, therefore, that there is no exceptional
es or circumstance in the case, that would justify the departure from the
wsary well-established rule, that where the right of appeal from a sum-
mary conviction exists, and has not been taken advantage of,

f who certiorari will not lie, and that if the conviction was made under

con- the provisions of “The Intoxicating Liquors Act, 1916,” there

1 this being no question as to the magistrate’s jurisdiction, the right
empts of certiorari in such case is taken away by statutory enact-
stable

ment, the order nisi should be discharged and the convietion con-
of an firmed. Conviction affirmed.

amy NOBLE v. TOWNSHIP OF ESQUESING.

seal is ‘ | . .
veal Outario Supreme Court, Mulock, C. December 24, 1917,

to the aniNG (§ 1T D—| DoG Tax aANp SHEEP PROTECTION ACT—STATE-

nation MENT OF CLAIM—SUFFICIENCY OF,

A statement of elaim which alleges that within the time mentioned
*. 18 of the Dog Tax and Sheep Protection Act (R.8.0. 1914, ¢. 246),

aintiff applied to the couneil for compensation and satisfied the

council that he had made diligent search and inquiry to aseertain the

parle

a cer-

ireuni- owner or keeper of the dog “without result” suffic tly states a cause
Douoel of action for a mandamus requiring the council to a compensation
ouce [Re Hogan v. Township of Tudor (1915), 34 O.L.R. 571, distinguished. ]

d that
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Mortiox by the defendants, the Municipal Corporation of the
Township of Esquesing, to strike out the statement of claim.

H. S. White, for the defendants.

J. M. Bullen, for the plaintiff.

Murock, C.J.Ex..—This is a motion by the defendants
to strike out the plaintifi’s statement of claim, on the groun
that it discloses no cause of action. The action is brought
under the Dog Tax and Sheep Protection Act, R.8.0. 1914, ch
246, as amended by 6 Geo. V. ch. 56, to recover the value of sheep
killed by dogs.

In his prayer for relief the plaintiff asks for payment of $835
damages, or for a mandamus directing the defendants’ council
to award and pay to him the amount of his damages, as found 1
the valuer, or a mandamus directing the defendants to award
and pay to the plaintiff the amount of damages sustained by hin,
as provided by sec. 18 (as amended) of the Act, or for a mandamnius
ordering the defendants to carry out the provisions of the Act.

The question involved in this motion is, whether the allega-
tions contained in the statement of claim shew the plaintiff to I¢
entitled to any of the reliefs asked for. The plaintiff has no causc
of action except such as the Act gives him. Section 17 provides
for the appointment by the council of sheep-valuers, and declares
that it shall be their duty ‘“‘to inspect the injury done to sheep
by dogs in cases where the owner of the dog or dogs committing
the injury cannot be found, and the person aggrieved intends 1o
make claim for compensation from the council of the munici-
pality;” and (2) that “the sheep-valuer shall investigate tle
injury . . . and shall forthwith make his report in writing
to the clerk of the municipality, giving in detail the extent of
injuries and amount of damage done, and the report shall be acted
upon by the council in adjusting the claim.”

Section 18 (as amended) provides that the owner of any sheep
killed or injured by dogs may apply to the council for compensation;
“and if the council is satisfied that he has made diligent search
and inquiry to ascertain the owner or keeper of such dog, and that
he cannot be found, they shall award to the aggrieved party for
compensation a sum equal to the amount of the damage sustained
by him; and the treasurer shall pay over to him the amount =0
awarded.”

The Act also declares (sec. 18 (2)) that ‘“the council may,
before determining, examine parties and witnesses under oath.”
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n of the The defendants, relying on Re Hogan v. Township of Tudor ~ ONT-
im. (1915), 34 O.L.R. 571, contend that the plaintiff has no cause of 8.C
action. That case does not go that far, but decides merely that o
the amount of damages must be determined in manner provided ,, *©
Townsuip

‘endant+ by the Act, and not by the Court. The Legislature has given oF
EsQuesINGg.

NosBLE

ground jurisdiction, not to the Courts, but to the municipal council
brought alone, to award compensation, and the plaintiff can recover only Mulock, CJEx.
914, ch. the amount which the council awards. (In saying this 1 do not
of sheep wish to be understood as meaning that the council may award

an amount less than the damage sustained by the plaintiff.)

of 8835 The statement of claim does not allege an award; and there-
council fore the plaintiffi has not stated a case which, if proved, would
ound by entitle him to judgment for the sum claimed as damages. But,
o award if the council are satisfied that the plaintiffi ““has made diligent

by hin, search and inquiry to ascertain the owner or keeper of such dog,
indamius and that he cannot be found,” then the statute imposes on the

e Act. council the duty of awarding to the plaintiff for compensation a
e allega- sum equal to the amount of the damage sustained by him.
tiff to be The plaintiff in his statement alleges that, within the time

no cause mentioned in sec. 18, he applied to the council for compensation
provides and satisfied the counecil that he had made diligent search and

declares inquiry to ascertain the owner or keeper of the dog ‘““without
to sheep result.”

nmitting Having regard to the context, I think the words “without
itends 10 result’” are to be interpreted as meaning that “the owner or

munici- keeper cannot be found.” (It would be better pleading if the

B b s D —

igate the plaintiff followed the words of the statute, and, if so advised, he !
a writing may so amend his statement of claim.) On being thus satisfied, l
extent of it became the duty of the council to award for compensation to i

be acted the plaintiff a sum equal to the amount of his damage. Further,

sec. 17, sub-sec. (2), declares that the report of the sheep-valuer,
iy sheep giving in detail the extent of injuries done and the amount of
ensation; damage done, “‘shall be acted upon by the council in adjusting
nt search the claim.”

and that The direction to the council to award compensation is manda-
party for tory; and the council, not having obeyed the statute, may by
sustained mandamus be required to do so, and to that extent the plaintiff
mount =0 is entitled to relief; and therefore this motion fails and is dis-

missed with costs. Motion dismissed.
neil may,
oath.”
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REX v. SPARKES.

Nova Scotia Supreme Court, Graham, C.J., Russell, Harris, and Chisholm, J.J .
June 2, 1917.

Homicie (§ 11— 17) — ProvocaTioN — DIRECTING JURY ON QUESTION OF
MANSLAUGHTER ON MURDER CHARGE.

Where there are no circumstances in evidence which could reduce the

charge of murder to manslaughter, such as sudden provoeation, the

trial Judge need not direct the jury that they have the alternative power

to find a verdict of manslaughter.
at Singh, 28 D.L.R. 125, 25 Can. Cr. Cas. 282, considered;

R. v. J .
Eberts v. T% King, 20 Can. Cr. Cas. 273, 7 D.L.R. 538, applied.]

Moriox for leave to appeal.

The prisoner Sparkes was tried on a charge of murder and was
convicted and sentence imposed. Subsequently application was
made to the presiding Judge (Drysdale, J.) to reserve a case for
the opinion of the full Court, and from his refusal to do so the
present appeal was taken. The points involved appear fully from

the judgments.
Jas. Terrell, K.C., and Bruce Graham, for the prisoner, appel-

lant.

A. Cluney, K.C., for the Crown.

Sik WaALLACE Granam, C.J.:—1 think that the learned Judge
in this case practically excluded from the jury the consideration
of the question whether the homicide might not be reduced to
the offence of manslaughter. If there is any evidence at all for
the jury which would sustain a verdict of manslaughter it must he
submitted. That is clear from the cases of Rex v. Jagat Singh, 28
D.L.R. 125, 21 B.C.R. 545, 25 Can. Cr. Cas. 281, and Rex v.
Hopper, (1915] 2 K.B. 431, in which a short cut of the Judge
telling the jury it must be either murder or acquittal was reviewed
by the appellate Court.

Here the learned Judge told them:—

“There is not very much, I think, to say further, except to
say that it is a question of fact for you entirely. Of course
killing in the heat of blood or in a fight would reduce it to man-
slaughter, but where is the evidence for reducing it to manslaughter
in that way? None of the people say there was a fight going on
or that this killing was the result of hot blood before a man had
time to cool; that would reduce the case to manslaughter, but it
is not in this case. If a man kills a man in a fight or after a
fight, before the blood has had time to cool, that reduces it to
manslaughter, but I cannot see it in this case. It is a question
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of fact whether it is or not, but I do not see any evidence of hot
blood arising out of a row, even in his own story.”

Later, he said:—

“I see no midway course in this case. It is a question of guilty
on the indietment or of accepting his story and finding him not
guilty.”

1 must say I have some doubt about these parts of the summing
up; whether this should not have gone to the jury.

It is not contended that the prisoner had a quarrel with Dixon,
the deceased, which would afford provocation. But that evening
he did have a quarrel with the woman he slept with, Pricilla Dixon,
the deceased’s sister. It was a quarrel with violence, choking and
striking with a cup which produced bleeding. Thereupon Pricilla
Dixon removed the bedelothes from the room in which they slept
together and removed it to the adjoining room where there were
some five other females, seeking to exclude him and refusing to go
to his bed. The defendant went out and borrowed a revolver. 1
really think it was obtained for the purpose of frightening the
woman, or perhaps. all of the women, so that he might have his
way. He broke into the room where they were by forcing the bolt,
One of the occupants of the room went across the road for this
woman’s brother, the deceased, who came and apparently took
sides against him in the conversation and returned again to his
own house. Apparently the woman Pricilla was screaming, and
a person passing by on the road, hearing it, went for the deceased,
who came over and remonstrated with the prisoner and tried to
get his sister to leave the house and go home with him. Their
mother arrived at the house also, and she talked about the police.
Then followed the shooting. The defendant testifies that the
deceased also had a revolver which he produced, and he has set
up the defence of self-defence. There is a statement in the testi-
mony of a witness for the Crown which suggests that the deceased
may have had a revolver, but all of the witnesses deny that he
had. But the prisoner’s own testimony hardly suggests that he
made a sufficient use of it to justify the use he made of his own
pistol. He also puts forward in his evidence a case of accidental
shooting caused by one of the women seizing his arms when he had
the pistol cocked. This too was denied, and the matter was sub-
mitted to the jury.

N.S,

8. C.

Rex
v.
NPARKES.

Graham, C.J
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But I think the main question here is whether there was
evidence tending to show a case of provocation and hot blood
from the deceased’s participation in the quarrel hetween the
sister and the prisoner.

Under section 261 of the Criminal Code—

“Culpable homicide, which would otherwise be murder, may
be reduced to manslaughter if the person who causes death does
50 in the heat of passion caused by sudden provocation.

“(2). Any wrongful act or insult of such a nature as to be
sufficient to deprive an ordinary person of the power of self-control,
may be provocation if the offender acts upon it on the sudden,
and before there has been time for his passion to cool.

“(3). Whether or not any particular wrongful act or insult
amounts to provoeation, and whether or not the person provoked,
was actually deprived of the power of self-control by the provo-
cation which he received, shall be questions of fact: Provided,
&e.

But I have come to the conclusion that this case does not
come up to the requirements of this provision. The heat of
passion must be produced by *“sudden provocation” and the
offender must act upon it “on the sudden and before there has
been time for his passion to cool.”

The coloured witnesses are quite incapable of giving one an
idea of the time consumed in this matter, but there is evidence
tending to show that the shooting must have taken place about
4 aam. of Monday. And if the provoeation had stopped with the
physical quarrel between the prisoner, which must have occurred
in the evening, and the woman Pricilla, the passion would have
had time to cool in the ordinary case before the shooting took
place.

On the whole I think that at the time of the shooting there
was not evidence of facts and circumstances adequate to produce
such a degree of passion as would deprive an ordinary person
of the power of self-control. They lack the element of sudden-
ness.

I think the leave to appeal must be refused.

RussELL, J., concurred.

Harris, J.:—The accused was indicted and tried for murder
by a jury before Mr. Justice Drysdale. He was convicted of
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murder and sentenced to be hanged. His counsel applied to
the learned trial Judge to reserve certain questions arising out
of the direction of the learned trial judge for the opinion of the
Court of Appeal. The application was refused, and the Court
of Appeal has been moved for leave to appeal. Some thirteen
grounds were stated in the notice of appeal, but only two were
urged before the Court on the argument, and they may be stated
briefly as follows:—

First: That there was misdirection as to what degree of drunk-
enness would reduce the erime from murder to manslaughter.

Second: That there was misdirection in not putting to the jury
the alternative that they might find the accused guilty of man-
slaughter.

It was urged that the learned trial Judge had put the case to
the jury as one of conviction for murder or acquittal without any
alternative, and that this was misdirection.

In dealing with the first question I quote one paragraph from
the charge of the learned Judge:—

“Murder may be reduced to manslaughter if a man is so drunk
as to make him unable to form any intention—a drunken intention
is just as bad as a sober intention—but where the murder depends
on intent, the proper inference to be drawn from a man’s acts,
and if he i so drunk as to be unable to form anintention, then the
jury may reduce it from murder to manslaughter. That is the
law on the subjeet, but where is the evidence in this case that this
man was so intoxicated that he could not form an intention?
He may have been drinking, but there is no pretence that he was
o intoxicated that he could not form an_intention. He went
round and tried to borrow a gun from Carvery, he went to the
Fertilizer Works and told his story to the man in charge and came
back home, and you heard his actions in the house described.
There was no pretence even by himself that he was so drunk
that he could not form an intention. He seems to have been able
to form any kind of intention; he could come and go where he
pleased; 1 think that is all the evidence disclosed, so there is no
bottom here for the theory that the murder might be reduced
to manslaughter because he may have been drinking.”

We must take the charge as a whole, and so viewing it, I think
it is unobjectionable so far as the question under consideration

Rex
v
SPARKES

Harris, J.
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‘} f_s_ is concerned. Regina v. Doherty, 16 Cox. 306; Rex v. Meade, [1909)] y
] 1 1 K.B. 895; Rex v. Wilson, 21 Can. Cr, Cas. 448, toq
4 Rex Quite apart from the question as to the law, I agree with the ‘
| N_‘:-Ku learned Judge there was no evidence the accused was intoxicated jury
i . " when he committed the murder. The most he will say about the ”",'
' Hurris, J. . . ) "
matter himself is that he had been *drinking all the afternoon. proy
3he This obviously extravagant language may mean anything. He ]
i i s does not say, nor does any witness say, that he was drunk. Unless turs
H 3":.1 | 1 there was evidence which would justify a finding to that effect was
«‘v ,'i i 1 the Judge was not obliged to discuss the law on the subject any woll
‘! B : I more than he would be obliged to discuss the law upon the subject som
(1 | r X of insanity in a case where no evidence of insanity had been given !
' § \ As Lord Alverstone, C.J., put it in Rex v. Hamplton (1909), |
g : 2 Cr. App. Cas. 276:—
L f “A summing-up is not a dissertation upon the law, but must
have reference to the way in which each case has been conducted
at the trial.”
The other contention of the counsel for the accused is that the o
jury should have been told that they might find the accused guilt
of manslaughter, and that this alternative was not given to them. Inst
The question in this case is whether there are any circumstances
which would justify a verdiet of manslaughter. If there are, then,
as I understand the authorities, the trial Judge should have left
to the jury the question as to whether the crime was manslaughter
only.
In the cases of R. v. Jagat Singh, 28 D.L.R. 125, 25 Can. Cr. Cas,
282; Rex v. Hopper, [1915) 2 K.B. 431, the Court of Appeal thought Col
there were facts and circumstances upon which a verdict of o
manslaughter might have been justified, and Gilbert v. The King, the
38 Can. S.C.R. 284, 12 Can. Cr. Cas. 127, and Eberts v. The
King, 47 Can. S.C.R. 1, 20 Can. Cr. Cas. 273, 7 D.L.R. 538, beq
were cases in which the Court of Appeal reached the conclusion An
that the trial Judge was justified by the facts and circumstances il
in evidence in not leaving the question of manslaughter to the jury. Wi
There is no new law in the Hopper or Jagat Singh Cases. The dec
Courts were applying exactly the same rules and tests as in the j\‘"
Gilbert and Eberts Cases. The results differed only because in the ide
two former cases there was evidence of provocation and in the
two latter there was no such evidence. This case must be decided eny
by the same test.
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After carefully examining the whole of the evidence in the case,
to quote the words of Mr. Justice Davies in the Eberts Case:—

“I am not able to bring myself to the conclusion that any
jury of reasonable men could fairly find that the prisoner shot
the deceased while ‘in the heat of passion caused by sudden
provocation.’

In my opinion guch a verdict could not properly have been re-
turned by any jury, and I therefore think the learned trial Judge
was right in directing the jury as he did. Any other direction
would simply have perplexed the jury and would probably have
resulted in a mis-trial.

I would refuse the application for leave to appeal.

Cuisnorym, J., concurred with Hagris, J.

Leave to appeal refused.

ARNOLD v. THE DOMINION TRUST Co.

Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Anglin,
and Brodeur, JJ. Aprd 15, 1918,

INSURANC p ,§ 1V B—170) ~Ihq|'r~1 OF—WRITING IDENTIFYING POLICIES —
A«

. LiFe INsURAN
A Im m-ﬂl to the testator's w of “the first £75,000 collected on ac-
count n} policies of life insur: is ineffective for not ““identifving the
policies by number or oth »"" as required by the Life Insurance Aet,

R.S.B.C, 1911, ¢. 115, s

[Arnold v. Dominion Trust, 35 D.LR. 145, affirming 32 D.L.R. 301,
athrmed.]

Arpear from a decision of the Court of Appeal for British
Columbia, 35 D.L.R. 145, affirming, by an equal division of
opinion,” the judgment at the trial, 32 D.L.R. 301, in favour of
the defendants,

The action was brought to recover the sum of $75,000
bequeathed to the appellant by the will of her husband, W. R.
Arnold.  The questions raised on the appeal were, first, whether
or not leave of the court or a judge as provided by s. 106 of the
Winding-up ‘Act was necessary; secondly, whether or not the
declaration in writing required by s. 7 of the Life Insurance Policies
Act can be made by will; and thirdly, whether or not the devise
identified the policy under the provisions of s. 7.

S. 8. Taylor, K.C., for appellant; Lafleur, K.C., for respond-
ents,

N.S.

8.C.

ﬁ
\mnu:s

Harris, J.

Chisholm, J.

Statement.
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Frrzeatrick, C.J.:—At the hearing of this appeal an applica-
tion was made by counsel for the respondent to quash the appeal
for want of jurisdiction. The ground put forward was that the
respondent company being in liquidation, no appeal could, under
ss. 22 and 101 of the Winding-up Act, be brought without leav:
of the Court.

In my opinion, this was founded on a misconception of the
nature of the action; it is not one against the company or the
liquidator properly speaking, but only as executor of Wm. Arnold
deceased. It involves the construction of the will of the deceased.
In such an action it eannot be decided what the plaintiffs can
recover against the liquidator as such, but only what part of the
estate of the deceased which can be o recovered the plaintiff i«
entitled to. If there are two persons each claiming to be entitled
under a will the liquidator as executor may be a necessary party
to a suit to determine their rights, but it must obviously be 2
matter of indifference so far as the company is concerned which
of the two is entitled. I have been assuming that the estate of
the deceased would only have a claim on the assets of the com-
pany in liquidation, but of course if there were specific trust fund-
in the hands of the liquidator as executor the case would be very
much stronger. The matter is complicated by the plea which the
defendants have put in that the estate of the deceased is insolvent
and that they are creditors against it, but clearly the fact that they
may have such a defence could not be any ground for preventing
the action being brought against them as executors.

Therefore I am of opinion that the action is not one which is
within the prohibition of the Winding-up Act at all, and no leave
being required, the application against the jurisdiction fails.

1 am of opinion that the appeal must be dismissed on the
ground that the will makes no such declaration of a trust as s. 7 of
the Life Insurance Policies Act, R.8.B.C., c. 115, calls for. This
section enables a man to declare that a policy effected on his life
is for the benefit of his wife and children, but here we have nothing
but a bequest to the testator’s wife of $75,000 out of the moneys
which may be collected on account of policies of life insurance.

It is suggested that “the Act should receive such fair, large
and liberal construction and interpretation as will best ensure the
attainment of its object,” but this does not help us, for apart from
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the fact that the courts ought, if possible, to place such construe-
tion on every Act as will best ensure the attainment of its object,
I think the object of this Act is, broadly speaking, to enable a man
during his lifetime to make out of his earnings a provision for his
family which shall be beyond his own or his creditors” reach. 1
do not think it was intended to enable him to retain his insurance
as his own absolute property even after his death and under cover
of the special protection afforded by the Act upon distinet con-
ditions bequeath the proceeds, which may be the whole of his
e<tate, in fraud of his ereditors.  This involves to a certain extent
the question into which I do not wish to enter whether the declara-
tion called for by the Act can be made by will.

The Chief Justice in his rea-ons for the judgment appealed
against, says: “ Assuming the will to be such a writing as is con-
templated by the Act.” 1 gather from this that he probably
shares the doubts which I certainly entertain whether a will is
such a writing as the statute contemplates.

The only eaze in which the point seems to have received much

consideration is one before the Ontario courts in which province
the statute is similar to the one in British Columbia. In McAibbon
v. Feegan, 21 A.R. (Ont.) 87, a majority of the court concluded
that the declaration could be made by will, but Osler, J., dissent-
ing, delivered what appear to me to be weighty reasons for hold-
ing the contrary view.

It is not necessary to decide this point in the present case
heeause, as 1 have said, 1 do not find that the will identifies any
poliey by its number or otherwise as the statute requires.

Sinee writing the above, my attention has been called to a
newspaper report of a decision of Meredith, C.J., in the Province
of Ontario, in the matter of the will of John Wesley Monkman, a
soldier who was killed on active service, The Chief Justice held
that a postseript to the will, though it may not be valid as part of
the will, is a sufficient declaration for the purposes of the Insurance
Act.  (See 14 O.W.N. 29.)

This is a step further in the liberal construction and inter-
pretation of the Aet.  The writing could be no declaration during
the life of the deceased, and as a general rule at any rate the law
does not recognize any testamentary disposition made otherwise
than by will.
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Davies, J. (dissenting) :—This appeal coming on for hearing,
respondent moved to quash on the ground that leave to appeal
had not been obtained under . 106 of the Winding-up Aect and
that such leave was necessary to give this court jurisdiction.

I am of the opinion that the sections of this Winding-up Act
relating to appeals are, as expressed in s. 101 of the Aet, confined
to “orders or decisions of the court or a single judge in any pro-
ceeding under this Act.”

This appeal from the judgment of the court of final resort in
British Columbia is one conferred upon litigants by the Supreme
Court Act itself and is not, in my opinion, a “proceeding’’ under
the Winding-up Act requiring the leave of a judge before being
taken, but an ordinary appeal from the final judgment of a court
of last resort in the provinee in an action originating in a superior
court. Leave to bring that action in the first instance was obtained
under =, 22 of the Winding-up Act. Thereafter the litigants had
their statutory right of appeal under the Supreme Court Act. |
think, therefore, the motion to quash for want of jurisdiction fail-
and must be dismissed with costs,

The question to be decided on the appeal is whether the sum
of $75,000, being part of the proceeds collected from life insurance
on the life of William Robert Arnold, deceased, belongs to the
appellants who are the widow and infant children of the deceased
or constitutes part of his general estate.

The determination of that question depends first upon the con-
struction to be given to =. 7 of the Life Insurance Policies Act of
British Columbia (R.S.B.C. (1911), ¢. 115). The Aect itself is
entitled: An Act to secure to Wives and Children the Benefit of
Life Insurance and to Regulate and Prohibit Insurance without
an Interest in the Life of the Insured.

8. 7, upon the construction of which this appeal depends, pro-
vides that where an assured “by any writing identifying the
policy by its number or otherwise makes
a declaration that the policy is for the benefit of his wife or of his wife and
children or any of them, such policy shall enure and be deemed a trust for the
benefit of his wife for her senarate use and of his children or any of then,
according to the intent so expressed or declared.

The deceased Arnold made a declaration in his will that the
first 875,000 collected on account of his life insurance policies
should be for appellant’s benefit.
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If the declaration required to be made by the statute can be
made by will, then the only question remaining is whether or not
the testator has complied with the statute in the matter of identi-
fying his policies.

Mr. Lafleur, for the respondent, contended that the statutory
declaration required could not be made by will, and even if it
could that this will had failed to identify the policies of insurance.

I am not able to agree with either contention. The British
Columbia statute is in all material points of . 7, which we have to
construe, substantially the same as <, 5 of the Ontario Aet, 47 Viet.
¢, 20, securing to wives and children the benefits of insurance,
while 5. 8 of the former statute is substantially the same as <. 6 of
. 136 of the R.8.0., 1887, ax amended by 53 Viet. ¢. 39, =, 6.

By a series of judicial decisions in the Province of Ontario,
including those of the Court of Appeal of that provincee, before the
British Columbia legislature enacted the statute in question, it
had been decided that the words “any writing” included a last
will, and I think it must be assumed what when the Legislature of
British Columbia enacted the statute in question they did =o with
the knowledge of the judicial interpretation which had been
authoritatively placed upon the Ontario statute on that point and
with the intent that such interpretation would be followed in
Biitish Columbia.

I may say that, while the question is one not free from all
doubt, I agree with the conclusion the courts of Ontario had
reached that the words “any writing” in the section in question
included a will.

As to the question whether the will in this ease sufficiently
identifies the policies of insurance, I am of opinion that it does,
I cannot accept the argument that the maxim ejusdem generis
should be applied to the language of the statute, and that the
words “any writing identifying the policy by its number or other-
wise " should be construed o as to limit the identification to some-
thing akin or similar to the number of the policy.  On the contrary,
I think that any language which sufficiently identified the policy

or policies 50 as to prevent any mistake being made with respect
to the declaration of trust would be sufficient. In the case now
before us, the words of the testator’s bequest were: “The first
875,000 collected on account of policies of life insurance 1 give to
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my wife, Laura,” ete.  There were ten insurance policies on
Arnold’s life in force at the time of his death amounting to $425,000,
and of this sum $207,054, it is stated, had been collected. It doe-
seem to me, alike on authority and principle, that the terms of
the above bequest are sufficient to comply with the statute.  The
object of requiring identification of the policy or policies with
respect to which a declaration of trust in favour of testator's wif:
or children might be made was to insure such certainty as would
avoid any trouble or dispute as to the particular policy or policics
of insurance as to which any such declaration applied. A
language insuring this result, however general, would, in my
judgment, suffice.  “The first $75,000 collected on account of
policies of life insurance,” means, of course, the testator’s lif,
insurance; and in my opinion, embraces all of testator’s lifs
insurance, and does not leave any doubt as to testator's meaning
or the sources from which the fund he was creating for his wi
and children was to come. His object was to make a declaration
of trust with respect to a specific portion of that life insurance for
his wife and children. 1 am unable to appreciate the distinetion
attempted to be drawn between a bequest of all of his policies of
insurance, which under the Ontario authorities, would undoubted!y
be sufficient, and a bequest of a specific amount *first collected on
account of those policies.”  The question to my mind is: Hus
language been used so identifying the policies as to place th
question of their identity beyond doubt? I cannot see how the
limitation of the amount as to which the declarations of trust was
applicable, namely, the first $75,000 collected out of testator's
policies, could affect the identification of the policies from which
the amount was to be collected. The fact was proved that at
his death Arnold had ten life policies in force.  The $75,000 wius
declared to be the first $75,000 collected from those policics
There could be no doubt in my judgment as to the identity of
the policies out of which the fund declared to be in trust for the
widow and children was to come. 1t is true that fund might come
from one or more of these ten policies, but that possibility cannot
alter the fact that the language of the bequest covered and identi-
fied each and all of the policies as those from which the fund
bequeathed might come. It would be a narrow construction which
determined that, although the words of the bequest covered and
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included all of the policies and so identified them, nevertheless as
the $75,000 might be collected out of one of the $100,000 policies
or two of them, that fact operated to destroy the identification.

The fund, $75,000, testator settled on his wife and children was
to be the first 875,000 collected on any or all of the policies, but
each and all of the policies were identified as being the sources or
one of the sources from which the $75,000 might come.  Nor can
I see that because one or more of the companies which issued the
policies resisted payment successfully of the amount insured, such
fact could affect the question of identification.  The argument
would be equally strong if he had identified the policies by their
numbers,

I agree with the conclusion of Martin, J., who, after citing
several of the Ontario cases, says: “It is but a short, easy and
logical step from these cases where all of the policies or only one
policy are or is dealt with, to this case.”

My conclusions are, therefore, that we have jurisdiction to
hear and determine this appeal; that the words of the statute
“any writing” embrace and include a last will of a testator; and
that the testator has in the present case sufficiently identified the
policies out of which the fund he desired to settle upon his wife
and children was to come. I would, therefore, allow the appeal
and direct judgment to be entered accordingly for the plaintiff.

Ivinaron, J.:—1 think this appeal should be dismissed with
costs, I am of the opinion that the motion to quash the appeal
<hould have prevailed.

The action was begun after the Trust Company, respondent,

had been put in liquidation by an order under the Winding-up
Act,

Presumably s. 22 of that Act, which prohibits the institution
of any suit against a company after a winding-up order is made
“except with the leave of the court and subject to such terms as
the court imposes,” was duly observed. No such order, however,
appears in the case now presented for our consideration. If it was
properly obtained then the whole litigation is a proceeding under
the Act. But, if it was not obtained, the whole proceeding is void
and there can be no appeal allowed to help one so acting.

It is provided by s. 101 of the Act that except in the North
West Territories, any person dissatisfied with an order or decision

8—41p.LR.
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of the court or a single judge in any proceeding under the At
may, by leave of a judge of the court, appeal therefrom.

Three classes of eases are made thus appealable.  One is if th
question to be raised on the appeal involves future rights; another
if the decision is likely to affect other cases of a similar nature in
the winding-up proceedings; and a third if the amount involved
in the appeal exceeds $500.

8. 102 provides for such appeals being carried to the respectiv
appellate courts of the provinees named.

8. 103 provides for cases in the North West Territories being
allowed an appeal to this court by leave of a judge thereof.

See. 106 is as follows:—

106.—An appeal, if the amount involved therein exceeds two thousun !
dollars, shall, by leave of a judge of the Supreme Court of Canada, lie to thu
court from:

(a) The Court of Appeal for Ontario (amended 9-10 Edw. VIL ¢. 62);

(b) The Court of King's Bench in Quebec; or

(¢) a superior court in banc in any of the other provinces or in the Yuko
Territory.

No leave to appeal this case from the Court of Appeal for
British Columbia has been given.

Having regard to the care taken by parliament in the fore-
going enactments for safeguarding any estate in liquidation under
the Winding-up Act from becoming involved in unnecessary liti-
gation and the consequent delays and expenses thereof, I have no
doubt that it intended to limit appeals to this court in the way
provided by this sec. 106.

If that was not its purpose in thus enacting, it puzzles one to
understand what conceivable object could have been had in view;
for the two thousand dollar limit named would cover almost any
conceivable case and enable the parties concerned to come here
by virtue of the provisions of the Supreme Court Act without
special leave.

To hold, as I understand the ruling directing the argument to
proceed would mean if adhered to, opening the way to appeals
here in any litigation the judge in charge of the winding-up pro-
ceedings may, as I presume he did herein, permit; whenever the
amount in controversy or thing involved in any way of a cliim
against the company or its liquidators reaches the limit set by the
Supreme Court Act for the particular province in which the liti-
gation may have been permitted.
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It wa= suggested in argument that the restriction in s. 106
upon appeals here was designed to be applied in cases of a pro-
ceeding under the Act.

That i= answered by the express language of the s. 106 which
contain= no such language as to support the argument.

There is, I submit further, no litigation with the company or
its liquidator which ean be permitted except by virtue of s, 22
und evervthing permitted thereunder is a proceeding under the
Act in the language used in =, 101.

On the merits of the questions raised in argument, I am of the
opinion that the Life Insurance Policies Act (R.8.B.C. 1911, ¢. 115)
v its =, 7 never was intended to cover any case or a bequest by
will or indeed any revocable instrument whatever.

The first sentence of that section is as follows:—

In case a poliey of insurance effected by a man on his life is expressed
upon the face of it to be for the benefit of his wife, or of his wife and children,
or any of them, or in ease he has heretofore indorsed, or may hereafter indorse,
or by any writing identifying the policy by its number or otherwise has made,
or may hereafter make, a declaration that the poliey is for the benefit of his
wife, or of his wife and children, or any of them, such policy shall enure and be
deeried a trust for the benefit of his wife for hér separate use, and of his children
or any of them, according to the intent so expressed or declared; and so long
as any object of the trust remains, the money payable under the policy shall
not be subjeet to the control of the husband or his ereditors, or form part of
his estate when the sum secured by the policy becomes payable; but this shall
not be held to interfere with any pledge of the policy to any person prior to
such declaration.

It is expressed in the most imperative terms that in such cases,
thus defined, the policy “shall enure and be deemed a trust . . .
according to the intent so expressed,” and so long as any object
of the trust remains the money payable “shall not be subject to
the control of the husband or his creditors, or form part of his
estate.”

It was obviously designed that the declaration should be
irrevocable and once made should not only protect the objects of
the trust, but also protect the husband making it from the impor-
tunities or pressure of ereditors.

It is urged that the Act in question herein was copied from an
Ontario Act of the like import and that the Court of Appeal for
that province upheld an appointment or declaration made by will.
That decision does not bind us. With unfeigned respect for the
court which so decided, I cannot follow the decision. I prefer the

ARrNOLD
v,
DomiNion
Trust
Co.

Idington, J.




CAN.
8. C.

ArNoLp
v
DomiNion
Trust
Co.

R

Idington, J

Anglin, J.

DomiNion Law Rerorts. 41 DLR.

reasoning of Osler, J., who dissented therefrom. Indeed, T may
be permitted to adopt the views he expressed and forbear enlarging
further on that aspect of the case,

Even if I could find any revocable instrument such as a will
continues to be until the maker of it is dead, there seems to me
insuperable obstacles in appellant’s way, in the adherent nature
of the will in question.

He fails to identify the policy or policies upon which it might
operate. The ascertainment thereof is left to the chances of the
development of circumstances that cannot arise until some week-
after the testator’s death.  For there could be no payment of any
policy until after probate had been obtained by the respondent
Trust Company, or someone in its place, after its renunciation.

Moreover, no part of the bequest is made payable to the
appellant by any insurance company, but it forms part of the
ite and is payable out of the estate. The language of th
section expressly prohibits that sort of thing.

8. 15 of the Act provides for the appointment by the husband
of a trustee or trustees to receive the money, but that is very far

from what was done in this case,

And I may add that the express provisions of that section for
the nomination by a husband or father by his will of such trustees,
seems to me instead of helping the appellant in her argument for
the declaration required by s. 7 being possible by will, destroys
the argument.

If the legislature had ever contemplated such a thing surely it
would have so expressed itself.

The purpose it had in view in enacting s. 7 could not be accom-
plished by any will or other revocable instrument. But some of
those purposes could be promoted by adding the nominating
power in s. 15, without encroaching in the slightest degree upon
the permanence and sanctity of the trust that had been created
by virtue of s. 7.

ANGLIN, J.:—The respondent moved to quash this appeal on
the ground that the leave of a judge of this court to bring it was
necessary under s. 106 of the Winding-up Act (R.S.C., ch. 141),
and was not obtained. This contention rests on the view that,
owing to an order for the winding-up of the defendant Trust
Company, executor of the insured, having been made before this
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action was begun, “leave of the court™ to commence it was

required and was obtained under s. 22 of the Winding-up Aect.

The like leave to proceed with the action, had it been already
commenced before the winding-up order was pronounced, would
have been necessary.  The court disposing of an application for
leave under . 101 determines whether the pending or proposed
action is one which should be permitted to go on—whether having
regard to the nature of the action and all the circumstances the
intere=t= of justice will be better served by allowing it to proceed,
or, when that is possible, by requiring that the subject matter
shall be dealt with by the judge or officer charged with the winding-
up in the course of the proceedings before him.  When the leave
i« given the action is brought or proceeds in the court in which it is
instituted subject to whatever incidents, including rights of appeal,
the law attaches to it.  The granting of this leave, whether it be to
bring an action or to proceed with one already brought, does not
make of it a “proceeding under this Aet” within the meaning of
<. 101 of the Winding-up Act. By “any proceeding under this
Act” is meant a proceeding in the winding-up itself, e.g., the
making of the winding-up order, or the allowance or disallowance
of a ereditor’s elaim, or the determination of the liability of a con-
tributory by the judge or delegated officer under whose direction
the liquidation is earried on.  The right of appeal in this action is
conferred not by the Winding-up Aet, but by the Supreme Court
Act; and it is the ordinary appeal given by the latter Aet from a
final judgment of a court of last resort in the provinee in an action
which has originated in a superior court. The motion to quash
therefore fails.

The right of the plaintiffi to the 875,000 insurance money in
question as a preferred beneficiary under the Life Insurance
Policies Act (R.S.B.C. (1911), ¢. 115) iz contested on three grounds

that a will is not a “writing” within the meaning of <. 7 of the
statute by which a declaration of trust for preferred beneficiaries
mway be made; that the testator did not purport to declare such a
trust, but merely to make a bequest or give a legacy to his wife;
that the will does not identify the policy or policies *“by number
or otherwise” as s. 7 requires.

The material part of s. 7 of the British Columbia statute, first
passed in 1895 (c. 26), is a reproduction of s. 5 of the Ontario Act
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to secure to wives and children the benefit of insurance, enacted in
47 Viet. as ¢. 20, and carried into the R.8.0. (1887), as ¢. 134
8. 8 of the British Columbia statute is substantially, and =o far -
material, a reproduction of . 6 of ¢. 136 of the R.8.0. (1887, a~
amended in 1890 by 53 Viet. ¢. 39, =. 6. It had been decided by
the late Chancellor Boyd, in Re Lynn (1891), 20 O.R. 475, and
again in Beam v. Beam (1893), 24 O.R. 189, that a will is a *writ-
ing " within the Ontario section; and in McKibbon v. Feegan (1893),
21 A.R. (Ont.) 87, these decisions had been approved by the
Court of Appeal (Hagarty, C.J.0., and Maclennan, J.A., Osler
J.A., dissenting). I think it must be assumed that the legislature
of British Columbia was apprised of the judicial interpretation
that had been thus definitely placed on the statutory provision
under discussion when it adopted it in 1895, and that it intended
that that interpretation should be followed in British Columbia.
Casgrain v. Atlantic and North West R. Co., [1895] A.C. 282, a1
300; see also authorities collected in Maxwell on Statutes, 5 ed.,
at p. 500, and in 27 Hals. Laws of England, at p. 142. The
Interpretation Act of British Columbia (R.8.B.C. 1807, and 1911)
does not contain a provision excluding the application of this
well-established rule of statutory construction such as we find
in the R.S.C. (1906), ¢. 1, 5. 21 (4), and in the R.8.0. (1914), ¢. 1,
sec. 20.  Without expressing any view as to what should have been
the construction of the British Columbia statute had the mattes
come to us as res integra, I am of the opinion that we must now
act upon the assumption that the construction placed upon the
similar provision of the Ontario Act was intended by the legisla-
ture of British Columbia to be that which should be given to =, 7,
and that a will, if otherwise in compliance with the requirement~
of that section, must therefore be deemed a “writing™ within
its purview.

In numerous cases in Ontario dispositions by will in the form
of bequests or legacies of insurance have been held to be sufficient
as declarations to meet the requirement of the statute. The
Lynn case, 20 O.R. 975, and McKibbon v. Feegan, 21 A.R.(Ont.) 87,
already cited, Re Cheeseborough, 30 O.R. 639, and Book v. Bool,
32 O.R. 206; 1 O.L.R. 86, are instances. Once it is accepted that
a declaration under the statute may validly be made by will, |
think it follows that words of bequest or gift are sufficient in
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form. It would scarcely accord with the liberal construction which
should prevail in the interpretation of this legislation and would
have a deplorably unsettling effect were we to hold otherwise
and overrule now decisions that have stood unchallenged for
twenty-five years and must have been acted upon very frequently
since they were pronounced.

The question as to the sufficiency of the identification of the
policies is in a different position. Induced no doubt by the
desire to render as far-reaching as possible the scope and operation
of what they deemed remedial legislation—to advance the remedy
which it was designed to provide—the courts of Ontario have
apparently refused to apply the well-known ejusdem generis and
noseitur a sociis rules to the construetion of the words “or other-
wise” in the phrase “by any writing identifying the policy by
it« number or otherwise. They have held that where a testator
had but one policy a bequest to a preferred beneficiary of his
property “including life insurance’
ation under the statute sufficiently identifying that policy. Re
Harkness, 8 O.L.R. 720; Re Watters, 13 O.W.R. 385. There are
indications in the decided cases that a bequest of a definite portion

should be treated as a declar-

of the proceeds of the testator's life insurance might be deemed
sufficient where he had but a single policy. It has also been held
that where there were several policies a bequest of *“all my property
real and personal and including life insurance policies and certifi-
cates" (Re Cheeseborough, 30 O.R. 643; see, too Re Cochrane, 16
O.L.R. 328), would satisfy the statute as to policies in foree at
the time of the making of the will and not made payable to named
heneficiaries.  Probably the most recent decision in Re Monkman
and Canadian Order of Chosen Friends, 14 O.W.N. 29, goes further
than any that preceded it. But in no reported case, so far as 1
am aware, has it been held that, where the testator has several
policies, a bequest of a sum smaller than their gross amount to
be paid out of his insurance or to be charged upon it, without any
further identification of the policies to be so affected, is a good
declaration of trust under the statute.

In going as far as they did in order to attain the purpose of the
legislation under consideration, the courts of Ontario have, 1
think, reached, if they have not overstepped, the limit of what the
legislature intended to permit when it preseribed, as a condition
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of the efficacy of “any writing " designed to take life insurance out
of the assets available to satisfy ereditors and make of it a trust
fund exclusively for beneficaries of the preferred elass, that sucl
“writing” should identify the policy or policies o dealt wit!
“by number or otherwise.” Any method of identification, how-
ever widely different from identification by number, has apparent|
been treated as sufficient.

But the decided cases have not gone the length of entirely
dispensing with identification and that, T fear, would be th
result of holding sufficient a mere charge by will of an amount
Tepresenting a fraction of their face value upon all a testator's
life insurance consisting of numerous policies.  With respect |
cannot accept Martin's, J., view that to do =0 would be to tak
“hut a short, easy and logical step from these cases,” i.e., thox
already decided.  Assuming that the identification preseribed i«
to be found in all of them, it would be the step from identification
of some kind to no identification at all.

In the case at bar, the insurance, consisting of ten policies,
two of them for $100,000 each, amounts in all to $425,000, of which
§207,054.54 has been collected. The bequest is of *“the first
£75,000 collected on account of policiesof lifeinsurance.” The fir-t
875,000 collected might come entirely out of one of the $100,000
policies or it might come partly out of the proceeds of severul
policies.  The policies might be paid in full in a single payment or
only by instalments, Some might be found wholly uncollectable
The executors might proceed more promptly in making proofs of
claim to one company than to another. The diligence or the reali-
ness in meeting claims against it of one company might be greater
than that of another. Upon some or all of these contingencics
would depend the source or sources from which the $75,000 first
collected would come, and the determination of what assets would
be taken out of the estate and what would be available for ereditors.
It is, in my opinion, impossible to say that under such circum-
stances there has been any identification whatever of the policy or
policies, the whole or part of which is to form the subject of the
statutory trust for the preferred beneficiary. However ready or
even anxious we may be to give to a statute designed “to secure
to wives and children the benefit of life insurance,” such construc-
tion as will tend to effect that purpose, we may not entirely dispense
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with the identification which the legislature has een fit to preseribe.
To do =0 would be to legislate, not to construe.

I am, for these reasons, of the opinion that this appeal fails
and must be dismissed with costs. The appellant, however,
i« entitled to her costs of the unsuccessful motion to quash which
<hould be set-off against the costs of appeal to be paid by her.

BropEUR, J.:—A motion to quash the appeal has been made
by the respondent on the ground that this appeal has been taken
without leave by a judge of this court.

The present action has been instituted by the appellant to
claim a sum of 875,000, being part of the proceeds from life insur-
ance of her husband, William Robert Arnold.  The question to be
decided in the case is whether that sum of $75,000 belongs to the
preferred beneficiaries of the deceased or constitutes part of his
general estate,

When the action was instituted against the Dominion Trust
Company, which had been appointed executors of the will of
Arnold, a winding-up order had been made against the company,
and under the provisions of 5. 22 of the Winding-up Aet (e. 114,
R.8.C), the leave of the Supreme Court of British Columbia
was obtained.

When the appeal came up before thi< court no leave was
obtained, and it was contended by the respondent that the appeal
should be quashed because no such leave was obtained.

8. 106 of the Winding-up Act, says that

An appeal if the amount involved therein exceeds 82,000 shall by leave

of a judge of the Supreme Court of Canada lie to that court from a Court of
Appeal in the Provinee of British Columbia.

The appellant, on the other hand, claims that such leave
i only required in proceedings under the Winding-up Act, and that
the present action does not refer to any such proceedings.

I see that no such distinction as alleged by the appellant is
to be found in s. 106; that section seems to be of a general nature.
It is of importance that proceedings against a company being
wound up should be expedited with rapidity, and it is also to be
found in the general economy of the Winding-up Act that legal
proceedings should not be taken unless by leave of the courts.

It is stated in s. 18 that proceedings might be taken in any
action against a company.
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§ el 8. 22 provides, as I have already said, that no action might ™
! 8.C. be instituted, except with the leave of the court and the sanu e
I | Arxorp  Tequirements are exacted in the case of appeals.  Once the wind-
i ll ‘ l)nuznlsnm ing-up order has been given all the legal proceedings are under the ent
I Tresr  control of the courts and must be instituted only with the leav af
\ Co of the courts. it
e et In those eircumstances, I have come to the conclusion that, th livi
: \ A appellant having failed to obtain leave from a judge of this court on
= / before proceeding, the appeal should he quashed. hin
¥ 3 ,’ { We have already decided in the case of Ross v. Ross, 53 Can att
; R I+ : R.CLR. 128, that the appeal to the Supreme Court of Canada given the
{ { i ' : | by = 106 of the Winding-up Act must be brought within 60 day~ ine
' | from the date of the judgment appealed from and that after th
i g expiration of the 60 days so stated neither the Supreme Court pre
;_ of Canada nor a judge thereof can grant leave to appeal. f
;. ; i As the respondent has not made his motion within the tin. o
f ¥ prescribable by the rules he should be entitled to the costs of |
' motion only.
. | Appeal dismissed
¥ Lt — y
& 1 1 QUE McCARTHY v. MATHEWS STEAMSHIP CO. .
;" 4] \_( Quebec Superior Court, Weir,J.  December 24, 1917.
,V‘ 1 ) MASTER AND SERVANT (§ V—340)—FOREIGNER—TEMPORARY RESIDENCE (¥
£ r Canapa—Ri1GHTs UNDER WORKMEN's COMPENSATION ACT.
i i Temporary residence in Canada, while looking for a re-engagement
I 2 luke vessels, does not entitle a foreigner to the benefit of the Workmen s
! ! ) Compensation Act under article 7324. R.8.Que., 1909, us a resident of
L Canada.
Weir, ). Weir, J.:—It appears from the evidence, that the plainti,
who is 57 years of age, was born in England. He became a "'“
naturalised citizen of the United States, where he resides with lis Rill
aunt in Pennsylvania. For 13 years before the accident com-
plained of he had been a fresh water sailor, or deckhand, on like the
steamers plying for the major portion of the time between Port i
Arthur, Duluth, Milwaukee and Chicago. Prior to the accident he ny
arrived in Montreal on the steamship “Wyoming.” He missed it= the
sailing and lodged for a few days on Common Street. Then '« "'”'
was engaged as a deckhand on defendant’s ship “Steelton™ (nd """
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luring the vessel's passage up the Lachine Canal the accident in
juestion happenegl to him,

Art. 7324 of the R.8.Q. provides that a foreign workman is not
entitled to the benefit of the Compensation Aet unless at the time
of the accident he resides in Canada, To reside means “to dwell
permanently,” or “for a considerable time.”  The fact of plaintiff
living temporarily in Montreal while looking for a re-engagement
on steamers plying to ports of the Great Lakes does not entitle
him to say he was residing in the city of Montreal or in Canada
at the time of the aceident, Therefore, he is not entitled to claim
the applieation of the Workmen's Compensation Act of this prov-
ince to the circumstances alleged in the declaration.

Plaintiff has failed to prove his demand and defendant has
proved that plaintiff was not, at the time of the accident, a resident
f Canada. The court dismisses plaintifi’s demand with costs,
reserving him such recourse as, by law, may to him appertain.

Action dismissed.

HOGLE v. TOWNSHIP OF ERNESTTOWN.

Itario Supreme Court, Appellate Division, Meredith, €. J.C.P., and Riddell
Lennor and Rese, JJ.  October 12, 1917,

starvres (8 1 A—05)—Dog Tax AND Suger PROTECTION ACT—RIGHT OF
CLAIMANT,

A claimant under the Dog Taxand Sheep Protection Act (R.8.0. 1914,
. 246) has a right of action to compe] the council and valuer to comply
with the provisions of the Aet, as far ag may be necessary to give effect to
a valid elaim; but has no right of action in the nature of an appeal against

the determination of the eouneil or the valuation of the valuer.
[See. I8 as amended by 6 Geo. V., ¢, 56 (3), considered; Re Hogan v.
Township of Tudor (1915), 34 O.1L.R. 571, distinguished. |

AppeaL by plaintiffi from a judgment of a County Court
Judge dismissing an action for compensation for loss of sheep
killed,  Affirmed.

The plaintiff in his statement of ¢laim alleged that on or about
the 18th September, 1916, 7 of his sheep were injured or killed
and 20 of them worried, while in an enclosed field, part of his farm,
by a dog, the owner of which was not known; that the plaintiff
therehy sustained damage to the amount of $202.50; that, within
three months after the 18th September, 1916, to wit, on the 25th
September, 1916, he applied to the council of the defendants, the
Corporation of the township of Ernesttown, for compensation for
the damage sustained by him, and then satisfied the council that
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he had made diligent search and inquiry to ascertain the owner
or keeper of the dog, and that he could not be found; that mone;
was collected and paid to the defendants, under the provisions «f
the Dog Tax and Sheep Protection Aet, R.8.0. 1914, ch. 246, an/
amending Acts, during 1916, and the same constituted a fund for
satisfying such damages as arose in 1916 from dogs killing or
injuring sheep in the municipality, and the amount of the fund
supplemented by the amount collected and paid to the defendants
in other years under the provisions of the said Aet, and applied 10
the general purposes of the defendants, exceeded the amount of
the plaintiff's claim; that the council of the defendants had refused
and still refused to award the plaintiff for compensation a sum
equal to the amount of the damage sustained by him. The
plaintiff, therefore, claimed $202.50.

The defendants, in their statement of defence, said that, with-
out admitting any liability to the plaintiff, they acquiesced in an
application of the plaintiff made by him to the council that a
sheep-valuer of the township should investigate the alleged
injuries to the plaintiff’s sheep, and the plaintiff himself chose one
Wright, a sheep-valuer appointed by the defendants; and Wright,
as such valuer, at the request of and in the company of the plain-
tiff, did investigate the injuries alleged to have been caused to the
plaintiff’s sheep; and, with the knowledge and, concurrence of the
plaintiff, Wright reported to the defendants that the amount of
damage done to the plaintifi’s sheep was $130; and the plaintiff
admitted that the damages found should be reduced by $12.70,
being the amount received by him for the carcasses of the injured
sheep, leaving $117.50 as the amount of damages sustained by the
plaintiff; and the defendants’ council acted upon Wright's report
in attempting to adjust the claim of the plaintiff, and tendered to
the plaintiff, before action, the sum of $117.50 in satisfaction of
his claim, but the plaintiff refused to accept it; and the defendants
brought the said sum into Court, without admitting any legal
liability, etc.

In reply, the plaintiffi denied that he acquiesced in Wright's
report.

The action was tried by Laveuws, Co.C.J., without a jury.
At the trial, the defendants moved for a nonsuit; and the learned
Judge granted the motion, giving reasons as follows:—
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I cannot distinguish this case from Re Hogan v. Township of
Tudor (1915), 34 O.L.R. 571, where it was held that there is nothing
in the Dog Tax and Sheep Protection Act, or elsewhere, to create
a liability for the amount of damages sustained by the owner of

sheep killed or worried by a dog whose owner is unknown. 1

therefore allow the motion for a nonsuit made by the defendants’
counsel, with costs.

In the event of an appeal being taken, and it being found that
the defendants are liable, 1 find that the damages awarded arc
fair, and should not be inereased, as claimed by the plaintiff.

The sum in Court may, as agreed by counsel for the defendants,
Le paid over to the plaintiff after he has satisfied the costs of the
action, or may be applied pro tanto on such costs, if he so prefers.

The appeal was on the following grounds:-

1) The council of the municipality did not award to the
plaintiff for compensation a sum equal to the amount of damages
sustained by him; nor did the treasurer of the municipality pay
over to the plaintiff the amount which should have been so
awarded, as provided by the Dog Tax and Sheep Protection Act,
sec. 18 (1).

2) The judgment of the trial Judge contrary to the law
and the evidenece and the weight of evidence.

3) The trial Judge was in error in finding that the damages
awarded were fair and should not be increased.

4) The trial Judge was in error in holding that there was no
liability on the part of the municipality for the amount of the
damages sustained by the owner of sheep killed or worried by a
dog whose owner is unknown, under sec. 18 (1).

Sections 17 and 18 of the Dog Tax and Sheep Protection Act,
R 8.0, 1914, ch. 246, are as follows (sec. 18 as amended by 6 Geo.
V. ch. 56, sec. 3):—

17.—(1) The council of every township, town or village may
at the first meeting in each year appoint one or more persons, to be
known as sheep-valuers, whose duty it shall be to inspect the injury
done to sheep by dogs in cases where the owner of the dog or dogs
committing the injury cannot be found, and the person aggrieved
intends to make claim for compensation from the council of the
municipality.
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(2) The sheep-valuer shall investigate the injury within forty-
cight hours after notice thereof is given to him and shall forthwitl,
make his report in writing to the clerk of the municipality, giving
in detail the extent of injuries and amount of damage done, and t!.:
report shall be acted upon by the council in adjusting the clain.

18.—(1) The owner of any sheep killed or injured by any dog,
the owner of which is not known, may within three months af:c:
killing or injury apply to the council of the municipality in whick
such sheep was so killed or injured, for compensation for the
injury; and if the council is satisfied that he has made diligen
search and inquiry to ascertain the owner or keeper of such dog
and that he cannot be found, they shall award to the aggrieic!
party for compensation a sum equal to the amount of the danuge
sustained by him; and the treasurer of the municipality shall pu;
over to him the amount so awarded.

(2) The council may, before determining, examine parties und!
witnesses under oath, which may be administered by any mem!er
of the council.

Peter White, K.C., for the appellant, the plaintiff.
W. S. Herrington, K.C., for the respondents, the defendant«

Merepith, C.J.C.P. (at the conclusion of the argument —
Apart from the provisions of the enactment in question, the plain-
tiff could not have any kind of valid claim upon the defendants
for any kind of recompense for the loss he sustained through the
worrying of his sheep by dogs.

Any such right which he may have is a new one, created and
governed by that legislation: so that, unless the claim made in this
action is supported by that enactment, this action was properly
dismissed at the trial, and this appeal must be dealt with in the
same manner now.

The enactment provides in a comprehensive manner for the
adjustment of all such claims as that in question, without any
kind of intervention by the Courts. The municipal counci! only
i8 to determine whether the claim is a valid one under the Act, an!
for that purpose may examine parties and witnesses under oath:
and the council may appoint one or more valuers who is or are to
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ascertain the extent of the injury done and the amount of the dam-
age sustained and to report in writing to the council his or their
findings, which “report shall be acted upon by the council in
adjusting the claim;"" and the only ways in which, before the recent
amendment of the enactment, it could have been acted upon was
in ascertaining the amount of two-thirds of the claimant’s loss as
o valued and by payment to him accordingly, and now, as the
payment is to be the whole loss instead of two-thirds, by payment
nlll'\l

Legislation of this comprehensive character is not extra-
ordinary. The Assessment Act affords an instance: see Hislop v.
C'ity of Stratford (1917), 38 O.L.R. 470, 34 D.L.R. 31; and Fosterv.
Township of St. Joseph (1917), 39 O.L.R. 114, 525, 37 D.L.R. 283;
as also does the Ditches and Watercourses Act: Otto v. Roger and
Kelly (1917), 39 O.L.R. 127, 40 O.L.R. 381, 35 D.L.R. 339, 38
D.L.R. 668. The purpose of the legislation, to prevent the open-
ing of a new flood-gate of litigation, is evident here, as it was in
those cases,

The trial of the case is to be by the municipal council without
appeal. The valuation is a simple matter, and is to be made by
official valuers, from whose report no appeal is given; quite in
accord with the rule that a valuation is final, though an award is
not

A claimant has of course a right of action to compel council and
valuer to comply with the provisions of the Act, as far as may be
necessary to give effect to a valid claim; but he has no right of
action in the nature of an appeal against the determination of
the council or the valuation of the valuer; and so, in my opinion,
the judgment appealed against was right; and, as the council were
always ready and willing to pay according to the valuation, and
ofiered to do so, and paid the money into Court in this action,
I am also of opinion that the question of costs was properly dis-
posed of at the trial; that it was right that the plaintiff should be
ordered to pay the costs of the action, and is right that he be
ordered to pay the costs of this appeal.

RipELL, J.:—The case of Re Hogan v. Township of Tudor,
34 O.L.R. 571, is not a case like this at all, nor is it to be taken as
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laying down the principle which the learned Judge seems to deduce
from'it.

Apparently in that case there was no valuation by a valuer
under the statute, but an action was brought by the person against
the township without this being done. The learned Chancellor
was quite right in saying that there is not an immediate right of
action by persons merely because their sheep are damaged. If,
however, the sheep-valuer found the amount of the damage, and
a proper claim had been made, then an action would lie against the
township if they refused to pay over that sum. Whether that
action would be a direct action for damages or an action for a
mandamus, it is not necessary here to consider.

LexNox, J.:—1I agree that the appeal should be dismissed; but
at present I prefer not to be understood as expressing any opinion
as to the right in some cases of questioning the amount as found
by the valuers. It is not necessary that I should consider that
point in this case, because the learned Judge says: “In the event
of an appeal being taken, and it being found that the defendants
are liable, I find that the damages awarded are fair, and should not
be increased, as claimed by the plaintiff.” 1 take it that the
finding cannot be readily disturbed; and, if that finding is correct,
the questions whether, in any case, there can be a claim beyond the
amount settled by the valuer, and whether the council, on the
other hand, can dispute the amount, do not necessarily arise in
this case.

I feel that it would be unfortunate if the statute had to be
construed in that sense; that is, that, no matter what happened,
the amount found by the valuer is final. It is open to the objection
that it would be possible, if dishonesty in a municipal council is
conceivable, to appoint a man who would in all cases make a
ridiculously low valuation. It may be that the legislation is not
clear, or that it requires amendment; but all that I wish to say at
present is, that I have expressed no opinion as to the meaning of
the sections.

RosE, J., agreed that the appeal should be dismissed.

Appeal dismissed with costs
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leduce DIAMONDE METAL Co. Ltd. v. STANDARD PAINT Co. OF CANADA. QlTE-

Quebee Superior Court, Guerin, J.  December 19, 1917, C C

. Satk (§ T C—T4)—ACCEPTANCE OF DELIVERY WITHOUT INSPECTION—RE-
valuer SALE—(GI00DS UNMERCHANTABLE —RESCISSION OF CONTRACT.
\gainst A purchaser who spts delivery and resells the material purchased,

shipping it a long distance without making any examination as to its
neellor quality or condition, is guilty of imprudence: on the goods proving un-
ight of merchantable he is entitled to have the contract rescinded and the pur-
ight o chase money returned but not to damages for freight demurrage or loss
d. If, of profits,

e, and Action for reseission of a contract for the sale of goods which Statement.
nst the proved to be unmerchantable.  Rescission ordered.
r that Gueri, J.:—Plaintiffs, on May 21, 1916, purchased from the — Guerin,J
) for a defendants a  carload of compressed gunny bagging, and paid
$751.40 eash for the same.  Afterwards it was discovered that the
xd; but material was not of the quality plaintifis said they paid for,
ypinion Therefore, they tendered it back to defendants from whom they
i found sought to recover 81,275, made up as follows: $751.40 paid for
er that the bagging: $159 los« of profits; S188.60, representing the extra

revent § amount plaintifis had to pay in the open market for material to

ndants tuke the place of that purchased from defendants; $116 freight

uld not charges, and $60 demurrage.

it the Defendants denied liability, pointing out that plaintiffs aceept-

orrect, ed and paid for the bagging and did not make any complaint of

md the its quality until several weeks afterwards.

on the Plaintiffs paid for the compressed gunny bagging without any

arise in examination as to its kind, quality or condition. They sold it
immediately at a quick profit of £159 to the Toronto Stock and

1 to be Metal Co., shipping it as purchased and in the same car to the

pened, new purchaser, and as directed, to Chatham, Ont.

jeetion When the car reached its destination the Toronto firm, on

uncil is examination, refused to aceept the goods, giving for reason that

make a the material sold was not fit to be used as gunny bagging. Plain-

n is not tiffs acquiesced in this decision of their customer, the goods were *

) say at returned to Montreal, and are now in possession of plaintiffs.

iming of This material was originally purchased by the defendants as
“damaged gunny bagging,” a fact, however, which was not dis-
closed to the plaintifis when the latter purchased the material.
When sold by defendants to plaintiffs the material was wet in
part and it had lost its fibre. It was in part material which never
had been gunny bagging at all, and which in either case had no
commercial value.

9—41 v.LR.
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QE' Plaintiffs are justified in asking for the rescission of the sale on and
8.C. account of defendants’ failure to fulfil the most important con- tried

DiaMoNDE
('\'!'IT;'D able article which could be used as gunny bagging. 1
v Defendants are, under the circumstances, in possession of !
M}'::K\T"D $751.40 which they obtained from plaintiffs without consideration

(“(’» and of which the plaintifis have a right to be reimbursed. forg
CANADA. Plaintiffs were imprudent in taking delivery of this material ‘
and reselling and shipping it a great distance without making «n AD
examination of the goods sold by defendants, particularly as the and
latter had refused to aceept a cheque implying a conditional puy- Ban
ment only, viz., “subject to mill returns.” NS

Plaintiffs have not justified their elaim for freight demurrage and Gate
loss of profits, but have proved the essential allegations of ther to «
demand sufficiently to justify the court in rescinding the sale and and
in condemning defendants to return the purchase price—8751.10, Cron

Judgment is accordingly rendered ordering defendants to return 1
to plaintiffs the purchase price of the material in question, which 1
material plaintiffs were ready to return to defendants. A~ to “pu
costs, the same must be granted against defendant on a basis of an “ing
action for 8751.40, deducting two-thirds of the costs of stenog- indi¢
raphy incurred at plaintiffs” enquéte, and the cost of one of two is re

dition which the sale implied, namely, the delivery of a merchant- Jud,

Guerin, J.

trips made by one of the witnesses from Toronto. forg
Judgment accordingly. fatal
1

REX v. ILLSLEY. by i
Nova Scotia Supreme Court, Graham, C.J., Russell, Longley, Drysdale, Hurris evid
and Chisholm, JJ. July 27, 1917. l

ForGery (§ I—5) — INpicTMENT — DESCRIBING THE OFFENCE —CR. Cone h) t
sEC. 468, 1
A conviction on an indictment for forging a cheque on a bank is 1ot
bad by reason of the indietment charging that the forged cheque was one Kin
“made” by the person whose name was signed without authority, By
instead of describing the cheque as ‘“*purporting to be made” by him gatic
The indictment sufficiently charged the erime of forgery to conform with to b
Cr. Code secs. 852 and 853 as to stating the substance of the offence, and it ;
was open to the prosecution to shew that the forgery consisted of making disel
a false document (Cr. Code sec. 335 (j) ) and not by altering a genuine 1
document (Cr. Code sec. 466 (2) ).
[R. v. Stevens, 5 East 244, 102 E.R. 1063, distinguished.] as it

I
follo

CROWN case reserved.
The defendant was indicted for forging and uttering forged

paper and was tried before Ritchie, E.J., with a jury at Kentville :
e fi
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and convicted. The indictment upon which the defendant was
tried and convicted and questions reserved by the learned trial
Judge for the opinion of the Court are set out in the judgments.

W. E. Roscoe, K.C., for the prisoner.

S. Jenks, K.C., Deputy Attorney-General, for the Crown.

Sk WaLLACE GrAHAM, C.J.:—The defendant was convicted of
forgery upon the following indictment :—

“That Le Roy Ilisley on or about the 11th day of October,
A.D. 1916, at Aylesford in the said county of Kings, unlawfully
and knowingly did forge a certain bank cheque upon the Royal
Bank of Canada, Berwick branch, for $200, dated Berwick,
N.8,, October 10th, 1916, made by 8. B. Chute payable to N.
Gates or order, and endorsed by N. Gates, with intent thereby
to defraud, against the form of the statute in such ease made
and provided, and against the peace of our Lord The King, His
Crown and Dignity.”

There was also a count for uttering.

It will be noticed that the draftsman did not insert the words
“purporting to be”” before the word “made” and before the word
“indorsed.”  The prisoner’s counsel,stherefore, contends that the
indictment must mean actually made, ete., and that this so read
is repugnant to the expression “unlawfully and knowingly did
forge a certain bank cheque, ete.” and that the repugnancy is
fatal,

He further contends that this might be taken to mean a forgery
by improperly altering a good cheque and of this allegation the
evidence furnishes no proof, and this would amount to a surprise.

The jury convieted the prisoner, and this is a case reserved
hy the Judge.

The prisoner’s counsel relies principally on the case of The
King v. Carter, 2 East’s P.C. 985, decided in 1800, where the alle-
gation was “and’signed by Henry Hutchinson” not “purported
to have been signed,” and the prisoner after conviction was
discharged.

In my opinion the law in respect to pleading is not so strict
as it was then. In fact, it has been very much changed.

By the Criminal Code, s. 466, paragraph 1, it is provided as
fn“n\\'s:-

“Forgery is the making of a false document, knowing it to
be false, with the intention that it shall in any way be used or
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acted upon as genuine, to the prejudice of any one whether witliy
Canada or not, or that some person should be induced by the
belief that it is genuine, to do or refrain from doing anything
whether within Canada or not.”

By section 335 (j) (1) it is provided:

* "False document’ means:

“A document, the whole or some material part of whid
purports to be made by or on behalf of any person who did 1ot
make or authorize the making thereof, or which, though
by, or by the authority of, the person who purports to make ir,
is falsely dated as to time or place of making, where either i
material.”

By section 852 it is provided:

“Every count of an indictment shall contain, and shall e
sufficient if it contains in substance, a statement that the accusel
has committed some indictable offence therein specified.

“Such statement may be made in popular language without
any technical averments or any allegations of matter not essentiil
to be proved.

“Such statement mayebe in the words of the enactien
deseribing the offence or declaring the matter charged to be an
indictable offence, or in any words sufficient to give the accused
notice of the offence with which he is charged.”

By section 833 it is provided:

“Every count of an indictment shail eontain so much detail
of the circumstances of the alleged offence as is sufficient to giv
the accused reasonable information as to the act or omission to
be proved against him, and to identify the transaction referred
to; provided that the absence or insufficiency of such details <hall
not vitiate the count.

“A count may refer to any section or subsection of any statute
creating the offence charged therein, and in estimating the suff-
ciency of such count the Court shall have regard to such reference

“Every count shall in general apply only to a single tran-
action.”

In my opinion this indictment is a sufficient compliance with
the latter provisions. The statement in the indictment is in
popular language and would amount to a popular deseription of
the cheque: He forged S. B. Chute's cheque. )

I refer to what is said by Miller J., in U.S. v.Howell, 11 Wallace,
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1er within page 436, where he uses the illustration of ““false diamonds’ and

d by the a “forged will.”

anything, It is sufficient to give the accused reasonable information of
the offence charged against him. No one could reasonably imagine
that he was being charged with forging a note actually made by
the maker. That would be paradoxical and nonsensical. What-

luisiey

Graham, CJ

of which B ever may be said about the law of pleading in 1800, I think that
10 did not | under the present system of pleading this part of the description
ugh mad or details of the offence, namely, “made by " or “purporting to
y make it be made by” is not a material averment and necessary to the
e either is validity of the indictment, and may be rejecied as a false descrip-

tion. There is quite a sufficient deseription of the offence without
such words.  Omit those words and this indictment would be
d shall I quite as precise and as good for notice as the forms given for ex-
be accused ample in and sanctioned by the Code for other offences. There
I, happens to be none given for forgery.
ze without The form given in Crankshaw’s Code (4th ed.), 1278, for an
)t essenti indictment for forgery is as follows:

“At . o O3 A. knowingly did forge a certain docu-
enactment ment, to wit (descnho thv document by its usual name or set
d to be ay forth a copy of it.)"”
he accused In 2 Bishop on Criminal Procedure (2nd ed.), sec. 491, it is

said:

“Where,” to quote from Chitty (1 Chitty Crim. Law, 231),
such detai “the contradictory or repugnant expressions do not enter into the
ent to give substance of the offence and the indictment will be good without
smission to them they may be rejected as surplusage. . . . . It is also laid

on referred down that where the repugnant matter is inconsistent with any
letails <hal preceding averment it may be rejected as superfluous.”

He cites for that something said by Lord Ellenborough in
e el The King v. Stevens, 5 East 244, at 255, 102 E.R. 1063 at 1067
I's ;hv suffi- which is as follows:
h reference “If the subsequent repugnant matter could be rejected at all

ingle trans (which in this case it cannot for the reason before given), it might
be so in favour of the precedent matter, according to what is

Sanoe with said by Lord Holt in Wyatt v. Aland, Salk, 325, ‘that where matter
ment is il is nonsense by being contradictory and repugnant to somewhat
soription o precedent, there the precedent matter, which is sense, shall not

be defeated by the repugnancy which follows, but that which is
11 Wallace, contradictory shall be rejected.’”
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The Code, sec. 466, provides:

“2. Ma ng a false document includes altering a genuine
document in any material part. . . .”

The remedy against surprise in such a case would no doult
be to ask for particulars. But if the general form of indietment
will suffice in such a case, i.e., of alteration, the surprise would he
no greater in the case before us than in that.

I am of opinion that the indictment was sufficient and should
not have been quashed and that evidence of its falsity wus
properly received, and I answer the questions accordingly.

DryspaLE, J.:—I am of opinion that the convietion hercin
ought to be affirmed and the case reserved quashed.

I think the indictment good. It contained so much detail of
circumstances as was sufficient to give the accused reasonalle
information as to the act to be proved against him and this, by
statute, is all that is necessary here. 1 think, under the Code,
dealing with the sufficiency of indictments, it must be held good.

Hagrris, J.:—The defendant was indicted and convicted of
forgery. The indictment charged that the defendant “did forge
a certain bank cheque upon the Royal Bank of Canada, Berwick
branch, for $200, dated Berwick, N.8., October 10th, 1916, made
by 8. B. Chute payable to N. Gates or order and indorsed 1y
N. Gates with intent thereby to defraud, ete.”

There was a second count for uttering as genuine the same
cheque knowing it to have been forged and in this count the cheque
was described in the same way as in the first count.

Evidence was admitted on the trial to show that the cheque
in question was not made or authorized by 8. B. Chute and was
not endorsed by N. Gates. There was no evidence of any altera-
tion of the cheque and it did not appear to have been altered after
signature. The learned trial Judge reserved for the consideration
of the Court four questions, viz.:

(1). Whether the evidence referred to in relation to the signa-
tures 8. B. Chute and N. Gates was properly received.

(2). Whether in view of the repugnancy in the indictment alleg-
ing a forgery of a cheque made by 8. B. Chute and indorsed by N.
Gates the charge in the indictment is void and contains no offence.

(3). Whether if there is any offence alleged in the indictment,
or if the defendant could be convicted thereunder, such offence
could be more than forgery by alteration after signature.

41 |

adn
the
of 1
by

ind
to
whi

ver
me

of 1
ou
tia

ha

wi

esy

de
i
no

de
to
si¢
re
de

st

de




).LR.

nuine

doubt
tment
uld he

<hould
y was

herein

tail of
onable
i, by
Code,
guwl.
ted of
l f‘l]u"
erwick
, made
sed Iy

P same

('llmlvlr

(‘]N Mjue
nd was
altera-
d after
eration

» signa-

1t alleg-
1by N.
offence.
rtment,
offence

41 DLR.] DominioN Law REpoRrTs.

(4). Whether if in the opinion of the Court the evidence
admitted as aforesaid was improperly admitted or the charge in
the indictment is void and no offence alleged therein or no offence
of which the defendant could be convicted except one of forgery
by alteration the conviction should be quashed.

It was contended by counsel for the defendant that the in-
indictment was bad because it was said that it alleged the cheque
to have been made by 8. B. Chute and indorsed by N. Gates,
whereas, counsel contended, it should have been alleged that it
“purported” to be made by Chute and indorsed by Gates, and
very ancient authority was cited for the proposition that the indict-
ment was bad and that the conviction should therefore be quashed.

I do not think these authorities apply. Sections 852 and 853
of the Criminal Code were passed to avoid the necessity of setting
out many particulars in an indictment formerly held to be essen-
tial. These sections, so far as applicable here, are as follows:—

“852. Every count of an indictment shall contain and shall
be sufficient if it contains in substance a statement that the accused
has committed some indictable offence therein specified.

“(2). Such statement may be made in popular language
without any technical averments or any allegation of matter not
essential to be proved.

“(3). Such statement may be in the words of the enactment
deseribing the offence or declaring the matter charged to be an
indictable offence or in any words sufficient to pive the accused
notice of the offence with which he is charged.”

“853. Every count of an indictment shall contain so much
detail of the circumstances of the alleged offence as is sufficient
to give the accused reasonable information as to the act or omis-
sion to be proved against him and to identify the transaction
referred to, provided that the absence or insufficiency of such
details shall not vitiate the count.”

Reference may also be made to section 855.

In Crankshaw’s book on the Criminal Code, p. 1278, is given a
statement of a charge of the offence of forgery as follows:—

“At .....on.....A. knowingly did forge a certain
document, to wit (describe the document by its usual name or
set forth a copy of it).”

It would apparently have been sufficient to say that defend-
ant forged a cheque.
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The real question is whether the words used are sufficient to
give the accused notice of the offence with which he is charged?
In my opinion all the words in this indictment after the words
“did forge a certain cheque’ are to be read and understood as
merely words of deseription of the false document (see sections
466 and 335 of the Criminal Code), which the defendant was
charged with having made and are sufficient to give the accused
notice of the offence in question. It was argued by Mr. Roscoc
that the indictment would have been a good charge of the offence
of forgery by altering a good cheque actually made or drawn by
Chute and indorsed by Gates.

That may or may not be so. It is quite unnecessary to decide
that question; but I agree with the argument of the learned
Deputy Attorney-General that a fair reading of the indictment is
that it is a charge of forging 8. B. Chute’s cheque, and I do not
see how any one could understand it as being other than a charge
of having forged a cheque purporting to be the cheque of 8. B.
Chute in favour of N. Gates and purporting to be indorsed by
N. Gates. See The King v. Ead, 43 N.8.R. 53,13 Can. Cr. Cas, 348.

I would answer the first question in the affirmative.

The answer to the second and third questions, in my opinion,
should be that there is no repugnancy in the indictment, but the
same sufficiently charged the defendant with the offence for which
he was convicted.

It follows, therefore, in my opinion, that the conviction should
not be quashed.

RusseLL, LoNGLEy and Cuisnonm, JJ., concurred with Sik
WaLLace Granam, C.J. Conviction affirmed.

COMPUTING SCALE Co. of CANADA v. FORTIN.

Quebec Court of Review, Fortin, Greenshields and Lamothe, JJ.
November 30, 1917,
INNKEEPERS (§ V—30)—LIEN ON BAGGAGE—IDOES NOT APPLY TO TRAVELLER '3
SAMPLES.

The lien on and right to sell the baggage and property of their guests,
boarders or lodgers given to hotelkeepers by art. 1816a of the Civil Code
(Que.), does not _extend to samples taken to a hotel by a traveller who is
not the owner of such goods.

AprPEAL from a judgment of the Superior Court in an action
to revendicate goods seized for non-payment of hotel expenses.

The judgment of the majority of the Court was delivered by

GREENSHIELDS, J.:—The judgment of the Superior Court dis-
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missed the claim of the plaintiff to two computing scales and two
sample cases, which had been retained and subsequently sold by
defendant, hotelkeeper of Hull, to recover payment of the bill
incurred at his hotel by one of the company 's commereial travellers.

The respondent, Fortin, sought the maintenance of the judg-
ment of first instance, relying on art. 1816a of the Civil Code.
This article, in substance, mukes provision that hotelkeepers have
a lien on the baggage and property of their guests, boarders or
lodgers, for the value or price of any food or accommaodation
furnished to them. It further states that they have, in addition
to all other remedies, the right, in case the amount remains unpaid
for 3 months, to sell such baggage and property by publie auction,
on giving due notice of such intended =ale.

It was admitted that the goods in question when taken to the
hotel were not baggage as understood by the article above referred
to, and that the traveller who took the goods there never became
their owner,

If then the respondent ever acquired or had a lien or privilege
upon these scales, he had a lien upon goods—not baggage, and not
the property of his guest or lodger. Judicial interpretation has
heen given to art. 1816a.  Previous to the judgment in the case of
Lindsay v. Vallee, 16 Que. 8.C. 160, it had been held that this lien
or privilege extended to goods belonging to third parties—not
haggage. That of Langelier, J., was unanimously confirmed by
the judgment of the Court of Review (Mathieu, Gill and Davidson,
JJ.). This judgment has since been followed, and has never been
disturbed by a higher court, and we propose to follow it, and
following it, we are forced to the conclusion that the respondent
never had by law any lien or privilege upon these goods, the
property of the plaintiff-appellant.

Now, having no such lien or privilege given to him by law,
none could be created by any act of his boarder, and certainly none
could or was given to him by any act of the plaintiff. It follows,
therefore, that when the respondent conceived the idea of bringing
about a sale under the provisions of art. 1816a, to realise upon his
security, or upon the goods on which he thought he had a lien, he
had none. If he had no lien or privilege, the latter part of art.
I816a providing the machinery to realise upon his privilege or
lien, had no application whatsoever.

In the opinion of the majority of the court, arts. 1490 and 2268
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of the Civil Code, denying the right to revendicate things sold
under authority of law, do not apply in this case, for the reason
that the sale cannot be said to have been made under the authority
of law when the conditions necessary to make any law applicable
do not exist. In the present case the respondent, having no lien
or privilege on the goods, invokes in vain, in our opinion art. 1816«
as an authority in law to make a sale. ¥

To conclude, we are of opinion that the defendant never had
any lien or privilege upon the goods, and in consequence had no
right whatever to dispose of the goods in the manner in which he
did, and that all proceedings had by him to bring about the xule
by auction of these goods were illegal, and the sale and adjudication
was absolutely null and void quoad the plaintiff-appellant and i<
utterly ineffective to defeat the claim of the plaintiff as formulated
by his judicial demand. We are of the opinion that the judgment
must be reversed. It is reversed, and the plaintiff-appellant’s
action is maintained with costs, Appeal allowed.

NOECKER v. NOECKER.
Ontario Supreme Court, Clute, J.  December 10, 1917,

1. Contracrs  (§ IV C—345)—ORAL  AGREEMENT—MAINTENANCE  F
MOTHER—PART PERFORMANCE—STATUTE OF FRAUDS,

Maintenance of his mother by an illegitimate son, presumably under
an oral agreement, by which she promised to devise and bequeath to Lin
her whole estate, in return for such maintenance, is not such an et
of part performance of the agreement us to take the case out of the Stutite
of Frauds, as it might be referable to the relationship between them
The son is, however, entitled to remuneration for the maintenance,

2, LiMITATIONS OF ACTIONS (§ TTT—112)—ACTION BARRED—DEBT REMAIN-

MAY BE RETAINED AS AGAINST CLAIM AGAINST ESTATE,

Although the remedy is barred by the Statute of Limitations, a debt
consisting of the principal and interest due upon a mortgage, remains
and may be retained by the administrator as against any elaim made by
the debtor against the estate,

Action for specific performance of an agreement alleged to
have been made between plaintiff and his mother, whereby =he
agreed to devise and bequeath to him her whole estate; or, in
the olternative, to recover $4,395 for his mother's support and
maintenance and the occupation by her of a portion of his house

The action was brought against C. W. Noecker, adminis-
trator of the estate and C. T. Noecker, one of the next of kin,
was added as a defendant as such next of kin and representing the
other next of “in of the deceased.

C. R. McKeown, K.C., for the plaintiff.

J. M. Kearns, for the defendant Charles William Noecker.

J. A. Scellen, for the other defendant.
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Crure, J.:—The plaintiffi asks specific performance and
conveyance of the whole estate of the late Emma Noecker, his
mother, to him, under a verbal agreement for support, or, in the
alternative, the sum of $4,395 for her support and the occupation
by her of a portion of his house.

The principal facts are not in dispute. The plaintiff is the
illegitimate son of the late Emma Noecker, and was born and has
always lived upon the farm he now occupies, and was always
treated as one of the family.

The farm was owned by the plaintiff’s uncle, Ferdinand
Noecker. When the plaintiff married in 1896, the farm was con-
veyed to the plaintiff and a mortgage given back by the plaintiff
to Emma Noecker and Ferdinand Noecker for $4,000.

In 1904, Ferdinand Noecker died, and by his will cancelled the
mortgage so given by the plaintiff; and a new mortgage for $2,000
was given to Emma Noecker, the mother. Nothing had ever
been paid either on the principal or interest of that mortgage
to Emma Noecker, and the defendants conceded at the trial
that it was barred by the Statute of Limitations.

After the brother’s death, Emma Noecker desired to return and
live upon the farm with her son; and I find that there was a verbal
agreement entered into by the plaintiff with his mother, that, if
she was permitted to live upon the farm with her son, at her death
she would leave her estate to him, she never having been married
and having no other child.

In fulfilment of this agreement, I find as a fact, Hans Noecker,
the plaintiff, took and received Emma Noecker into his own home,
and he did fulfil the said agreement by allowing and permitting
her to remain there until her death, and supplying her with wood,
clothing, provisions, and general support as she required; she
using as she pleased for her own benefit and by way of gifts the
small income which she had from an estate, exclusive of the mort-
gage or farm, of between $5,000 and $6,000.

I also find that Emma Noecker executed her last will and testa-
ment, and that the same was deposited in the Traders Bank in
the village of Elmira, where it remained until April, 1911, when it
was withdrawn by her, and she retained it for some time, but upon
her death the administrator has not been able to find it; and its
contents were not proven. Certain changes were made in the
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house, and three rooms were given up to the mother, Emma
Noecker. For a time she lived with the defendant, and there was
one common table; but she, desiring to be free from the noise of
the children, for a time took her meals in her own apartments.
This continued only a short time however, when she desired to take
her meals as one of and with the family, which she did until her
death.

The evidence was clear and satisfactory from many witnesses,
as well as from the plaintiff, whose evidence 1 believed, that his
mother intended her property, which consisted principally of 19
shares of the Royal Bank valued at $212 per share, to go to her son,
the plaintiff, upon her death.

The Statute of Frauds is pleaded. It is alleged here that there
was full performance of the contract by the plaintiff; but the acts
of part performance must be such as to be not only referable to a
contract such as that alleged, but not to be referable to any other
title.

In the present case, the fact of the mother going to live with
her son might be referable to their relationship as mother and son,
s0 that the mere fact of her leaving her own place of abode and
going to her son’s to live is not, under the circumstances in this
case, such an act as to constitute a part performance so as to take
the case out of the Statute of Frauds: I'ry on Specific Performance,
paras. 578-582 inclusive; Cross v. Cleary (1898), 29 O.R. 542.

But I think the plaintiff is entitled, under the circumstances, to
remuneration as upon a quantum meruit for the board, lodging, and
care of the deceased for six years before the action; and I allow
$8 per week for the same, which would amount to $2,496: sec
Douglas v. Douglas (1914), 15 D.L.R. 596; Rycroft v. Trusts and
Guarantee Co. (1917), 12 O.W.N. 240.

Counsel for the defence very frankly admitted that the plain-
tiff was entitled to an allowance, but insisted that, although the
right to recover upon the mortgage was barred, by reason of noth-
ing having been paid on either the principal or the interest for
over ten years (McFadden v. Brandon (1904), 8 O.L.R. 610), yet,
when the plaintiff sought to recover for board and lodging etc.,
the defendant was entitled, by way of set-off, to have the amount
which, but for the Statute of Limitations, would be due upon the
mortgage, deducted from the amount so allowed; and referred to
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the following authorities: Courtenay v. Williams (1844), 3 Hare
539, 552; White v. Cordwell (1875), 44 L.J. Ch. 746; Gee v. Liddell
(1866), 35 Beav. 621, 625; Coates v. Coates (1864), 33 L.J. Ch. 448;
Chitty’s Equity Index, 4th ed., vol. 4, p. 3528.

In Courtenay v. Williams, which is the leading authority on

this question, a suit was brought by a legatee to enforce payment of

a legacy out of the assets of the testator's estate, in a due course
of administration. It was held that the executor might retan so
much of the legacy as was sufficient to satisfy the debt due fron
the legatee to the testator, at the time of his death, although the
remedy for such debt was, at the time of the death of the testator,
barred by the Statute of Limitations. Wigram, V.-C'., points out
pp. 551, 552) that the statute which governed that case, 21 Jac.
I. ch. 16, takes away the remedy against the debtor, unless the
action be brought within 6 years after the cause of action arose;
but it leaves the right untouched, differing in this respect from a
more recent statute of limitations, by which the right as well as
the remedy is barred. ““‘In accordance with this construction of
the Act, it has been repeatedly decided, and is settled law, that, if
a creditor, by mweans of a lien or other lawful means, can pay hin-
self without resorting to an action against the person of the debtor,
he may lawfully do s0.” The Vice-Chancellor refers to the
judgment of Lord Eldon in Spears v. Hartly (1800), 3 Esp. 81,
where he says: “I am of opinion, that, though the Statute of
Limitations has run against a demand, if the creditor obtains
possession of goods in which he has a lien for a general balance,
he may hold them for that demand by virtue of the lien.” This
judgment was affirmed by the Lord Chancellor: Courtenay v.
Williams (1846), 15 L.J. Ch. 204, 207, 208, where it is said: *“ There
i~ a debt due from one party-—not a debt due from the other
The executor is in possession of the assets. He is to distribute
those assets according to the will of the testator. Part of the
assets are in the hands of the party who claims another portion
of the assets, The executor says, ‘You have assets sufficient to
That was the
rule laid down in a ecase, not indeed barred by the Statute of
Limitations, but in a case cited at the Bar, in the course of this
argument; it was a case where the legatee was indebted for main-
tenance to the testator. The defendants’, the legatees’ demand

satisfy your demand; apply them for that purpose.
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(the Court says) is in respect of the testator's assets, without
which the executor is not liable; and it is very just and equitable
for the executor to say, that the defendant, the legatee, has so
much of the assets already in his own hands, and consequently is
satisfied pro tanto.”

In White v. Cordwell, 44 L.J. Ch. 746, “a debt due to an in-
testate's estate from one of the next of kin, barred by the Statute
of Limitations, was set off against his share in the estate.” Bacon,
V.-C., said that “it did not matter that part of it was barred by
the Statute of Limitations. It was the duty of the administrator
to get in that debt which was part of the intestate's estate, and
he was entitled to set the debt off against the shareof . . . the
intestate's next of kin.”

Dingle v. Coppen, Coppen v. Dingle, [1899] 1 Ch. 726. In this
case the Courtenay case was discussed, and it was held “that the
executors were not entitled to retain the damages assessed for
non-repair of the cottages in discharge of the statute-barred
loans.” Byrne, J., at p. 737, says: “Now Courtenay v. Williams
was a case of a legaey, and the question was whether, where there
was a statute-barred debt due from a legatee, the legatee was
entitled to claim payment without bringing into the estate the
amount of his indebtedness to the estate.”” And he refers to the
judgment in the case cited. Byrne, J., then proceeds {p. 740):
“What, then, do these decisions amount to? To my mind they
come to this, that in the case of a legacy, the person indebted to
the testator’s estate is not entitled to claim that legacy unless he
treats the legacy in one way or the other as being pro tanto satis-
fied, or being wholly satisfied, as the case may be, by the amount
due from him to the testator, although barred by the Statute of
Limitations. Mr. Ashbury, who argued the point with his usual
ingenuity, was unable to refer me to any authority which would
make it applicable to a case like the present, where there being a
statute-barred debt due by a person to a testator, that testator
being dead, an action is brought against his executors in respect of
waste committed during the lifetime. If this had been a simple
action brought for waste against the tenant for life during her
lifetime, it would have been no answer to say, ‘But you are in-
debted to me.” Of course that would have been simple set-off.
Is there really any difference now? If a right exists at all, it appears

41 ]

tor
lega
case
it tl
to s
con
prir
of 0
autl
sucl

to a
dea
of
Hel
imp
resi
of t
J
cipl
442,
mor
of t]
sha
buti
that
tool
nae
“ret
the
of tl
]
it wi
enti
the -
no y
intel



LR.

hout
able
8 80

ly is

1 in-
tute
con,
1 by
ator
and

the

this
 the
| for
rred
‘ams
here
was
the
) the
'40):
they
d to
s he
atis-
punt
e of
sual
ould
ng a
ator
ct of
mple
- her
e in-
-off.
ears

41 DLR/ DomiNioN Law REeports.

to me that it must be a right existing by reason of set-off either
legal or equitable. In point of fact that is the way in which the
case is pleaded, although the ingenuity of counsel sought to put
it the other way. Counsel very properly admitted he was bound
to say he could not put it on the ground of set-off; but what it
comes to is, he thought he could find another equity or equitable
principle by which he might get the benefit of a set-off. 1 am
of opinion there is no foundation for the claim. In the absence of
authority, I am not going to be the first to decide that there is any
such right as is claimed in this respect.”

Milnes v. Sherwin (1885), 53 L.T.R. 534: “W. became entitled
to a share of the residue. . . . At the time of the testator’s
death there was a debt of W. to him remaining unpaid, recovery
of which was, however, barred by the Statute of Limitations.
Held, that the trustees and executors of M.'s will could retain and
impound W.'s debt to the testator's estate out of =0 much of the
residue coming to him as represented personal estate, but not out
of the real estate which came to him as heir-at-law.”

In I'n re Akerman, [1891] 3 Ch. 212, it was held ““that the prin-
ciple to be deduced from Cherry v. Boulthee (1839), 4 My. & Cr.
442, and Courtenay v. Williams, is that a person who owes an estate
money—that is to say, who is bound to increase the general mass
of the estate by a contribution of his own, cannot elaim an aliquot
share given to him out of that mass without first making the con-
Kekewich, J., pointed out
that Lord Cottenham, L.C., in the case of Cherry v. Boultbee,
took occasion to remark that the expression “set-off” is very

bution which completes it

naccurately used in cases of this kind, and adds that the word
“retainer” is also inaccurately used, and interest was allowed in
the Akerman case upon the amount due the estate from the date
of the testator’s death.

See also I'n re Lloyd, [1902] W.N. 224,

In In re Bruce, [1908] 1 Ch. 850, reversed, [1908] 2 Ch. 682,
it was held in the first instance by Neville, J., that where A., being
entitled to a share in the residuary estate of a testator, was also
the sole residuary legatee of a debtor to the testator’s estate, and
no payment or acknowledgment on account of either principal or
interest had been made for more than twenty years, A. must bring
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the debt and interest into account against his share in the testator s
residuary estate: the principle of Courtenay v. Williams applied.

In the appeal, [1908] 2 Ch. 682, Courtenay v. Williams was
distinguished upon the ground that there was no legal liability,
and the whole foundation of the Courtenay case was that there
was a legal liability.

The only case that seems to be directly in point is an unreport. |
case cited by the Lord Chancellor in the appeal in Courtenay v.
Williams; but 1 think the general principle applies to this case.

The $4,000 r srtgage referred to was discharged, and a new
mortgage dated the 30th April, 1904, was made by the plaintiff
to his mother, Emma Noecker, and in that mortgage the interest
was payable yearly at 5 per cent.; the principal at the expiration
of ten years; and the mortgagor covenants with the mortgagee 10
pay the mortgage money and interest. There was, therefore,
undoubtedly a debt, consisting of the principal and interest due
upon the mortgage; and, although the remedy was barred, the
debt remained and formed part of the estate of the intestate and
could be retained by the administrator as against any claim made
by the plaintiff against the estate.

In order to clear the plaintifi’s title from any cloud, it should
be declared that the said mortgage is barred by the Statute of
Limitations; and a discharge, clearing any cloud upon the title,
should be given by the administrator.

Having regard to the peculiar features and circumstances of
this case, the rights of the parties could not, I think, be adjusted
in respect of the estate without coming to this Court; and the costs
of all parties should be paid out of the estate, the costs of the ad-
ministrator as between solicitor and client. There being no sum
due the plaintifi greater than the amount of the mortgage and
interest, the plaintiff is not entitled to recover the sum of 2,446,

Judgment accordingly.
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applied. Quebec Superior Court, Guerin, J.S.C.  March 25, 1918.

ms Wwas Bius aND Nores (§ I D—28)—PROMISSORY NOTE—REAL CONSIDERATION

iabilitv, ILLEGAL—APPARENT CONSIDERATION AL

Promissory notes which are in reality given to lh<- holder of a publie
it there office as pay it for his influence in obts aning a contract for the erec tion
of a publie building, although apparently given in payment for shares in
a company, are illegal and void as contrary to public order.

eporte|
‘L‘l;:l Y V. AcTiON to recover the amount of two promissory notes. Dis-  Statement.
is case. missed.

lanew GueriN, J.:—Plaintiff sues Joseph Trudel and Charles Jouvet — Guerin)
olaintiff to recover the sum of $2,567.12, being $2,000 and $500 alleged to

interest be due on two promissory notes, and £67.12 interest and costs,

diration Plaintiff Cloutier pretends that the two notes were given by

agee 1o the defendants on April 22, 1915, under the signature of Joseph

erefore, Trudel and Co., and that the consideration for the notes was 25
est due shares in the St. Jerome Gravel and Sand Co., Ltd.
ed, the By his plea Trudel denied liability. He said the notes were

ite and not signed by him personally nor by Jouvet, nor did the notes
n made bear the regular signature of the partnership existing between the

defendants. No consideration, he added, was given for the notes,
should which were given in the first instance to a Mr. Martineau, grocer,
tute of Maisonneuve, to be transferred to the plaintifi who was at that

e title, time a member of the school commission of the municipality of
Maisonneuve—after being signed by Jouvet and on condition that

nees of defendants obtained the contract for the construction of a new

ljusted #chool in the municipality of Maisonneuve.

1e costs Jouvet made a similar plea, stating that the notes purported

the ad- to be commission to be paid for obtaining the contract for the

20 sum construction of the school—a contract which was not awarded to
ge and the defendants. Jouvet denied that he ever signed the notes nor
82,400, was he ever willing to sign them on the conditions stated, which
were contrary to the public order. It was likweise denied by de-
fendants that 25 shares in the St. Jerome Gravel and Sand Co.
had been received by them in consideration for the notes.

The court is of opinion that no legal consideration was given
by the plaintiff for the two notes sued upon. It appeared from
the proof that the notes were given to the plaintifi—who then
occupied a public office as school commissioner in the municipality

ngly.

10—41 p.LR.
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of Maisonneuve—as payment for obtaining his influence and
protection, and on the condition that defendants obtained the
contract for the construction of a new school at Maisonneuve.
Twenty-five shares in the St. Jerome Gravel and Sand Co. were
transferred by plaintiff to defendants in virtue of a resolution
agreed to by the directors of this company on March 19, 1915,
being the date of the last meeting of the directors of this company
mentioned in the company’s books. Apart from one new dircctor
who took his seat for the first time at this meeting of the board
of directors, the other directors present were Trudel, one of the
defendants, Martineau—who was the go-hetween between de-
fendant and plaintiff, for the giving of the notes in question to the
plaintiff for obtaining the contract for the construction of a new
school—Real Cloutier, the plaintiff, and another school commiis-
sioner of Maisonneuve.

The shares thus transferred had no commercial value on
March 19, 1915, and in the space of about 6 months from that
date the company ceased business and was put into liquidation by
court judgment.

The transfer and sale of shares thus made by plaintiff to the
defendants on March 19, 1915, for the sum of $2,500, were only
completed, with the object of concealing the fact that the defend-
ants promised to pay to the plaintiff $2,500 for his influence as u
school commissioner, and that plaintiff accepted the same for the
purpose of obtaining for the defendants the contract in question.
The whole transaction was illegal and against the public interest
and gave no right of action to the plaintiff to recover $2,500, the
amount he claimed by his present suit. Plaintiff and defendant-
were equally guilty and had no right to the protection of the
court.

The parties were by the judgment put out of court, and no
costs allowed. Judgment accordingly.
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PERLMAN v. PICHE AND ATT'Y.GEN'L OF CANADA, intervenant.
Re HABEAS CORPUS.
Quebec Superior Court, Bruneau, J. July 5, 1918.

ConsTiTuTioNAL LAW (§ 1 D—82)—HapEAs CorPus—SUSPENSION OF—

ConNsTITUTIONALITY—WAR MEAsUurRes Acr—Miutary Service
AcT—ORDERS-IN-COUNCIL—REVIEW OF BY COURTS—ALIENS—MiLI-
TARY SERVICE.

1. 8. 5 of the Order-in-Council of April 30, 1918, purporting to suspend
the right of habeas corpus ad subjiciendum “‘Canada Official Gazette,”
May 18, 1918, t. 51, N. 46, p. 4027, is ultra vires of the powers of the
executjve because it is authorized neither by the War Measures Act
of 1914 (5 Geo. V. ¢. 2), nor by the Military Service Act of 1917 (7-8
Geo. V. ¢. 19), nor by any express and formal law of the federal parlia-
ment;

2. In ordering that those who claim not to fall under the provisions of
the Military Service Act of 1917 (whether on account of age, status, or
nationality) should carry with them, at all times, their birth or marri
certificate, as the case may be, or a certificate, if aliens, signed by the
consul or vice-consul of the country of which lhm?' are subjects—the said
order-in-council of April 30, 1918, is infra vires of the powers which s. 6
of the said War Measures Act gives and confers upon the executive;

3. The only penalty which the federal parliament has permitted the
executive to prescribe for infraction of the provisions of the order-in-
council of April 30, 1918, is a fine or imprisonment, or both, by 8. 10 of
the War Measures Act of 1914, but not the suspension of the remedy
of habeas corpus ad subjiciendum, accorded by s. 1120 of the Criminal
Code to all persons incarcerated in eriminal matters;

4. The issue of the writ of habeas corpus ad subjiciendum cannot be
refused; the writ is of right, and is accorded ez debuto justitioe;

5. In all matters concerning the liberty of the subject, the acts of the
Crown, its Ministers, the members of the Privy Council, or the executive
are subject to revision and control by the court and its judges, by way of
habeas corpus ad subjiciendum. (16 Chas. 1. ¢. 10). The military tri-
bunals and officers are also subject to this revision.

6. By l\lb-sll‘. (¢) of the first section of the said order-in-council
of April 30, 1918, with s. 2 thereof, the presumption, primad facie, of the
liability of an alien for military service, when he has not in his possession
the necessary consular certificate, establishing his nationality, can be
rebutted and destroyed by contrary proof.

[See annotation on Habeas Corpus, 13 D.L.R. 722

PemiTion by way of habeas corpus for discharge of an alien
from military custody and service. Application granted.

S. W. Jacobs, K.C., and Louis Fitch, for petitioner; F. W.
Hibbard, K.C., for respondent; P. B. Mignault, K.C., for inter-
venant.

Bruneau, J.:—The petitioner, who is the brother of Max
Perlman, alleges that the latter, born in 1892, at Sckurin, in
Russia, came to Canada in October, 1910; that he has never
been naturalized, and that he is still a Russian subject; that the
said Max Perlman, not being a British subject, does not come
under the Military Service Act of 1917 (7-8 Geo. V. ¢. 19); that

11—41 p.L.R.
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he was, nevertheless, apprehended, and taken into custody by
the respondent, who detains him illegally, against his will and
consent, without cause or reason, thus depriving him of his liberty,
to which he is entitled. Petitioner asks for the issue of a writ of
habeas corpus ad subjiciendum, addressed to the respondent,
ordering him to shew cause for the detention of the said Max
Perlman, in order that this court may decide whether it is justi-
fiable.

When the petition was presented, Mtre. Hibbard appeared for
the respondent, and contested petitioner's application, on the
ground that the executive power of Canada had, by order-in-
council, dated April 30, 1918, suspended the Habeas Corpus Act,
in such cases as that alleged by the petitioner. The latter’s attorney
replied that he intended to attack the constitutionality of the said
order-in-council, as being ultra vires of the powers of the executive.
Demers, J., then presiding, being aware of the importance of the
question raised by the respective parties, ordered the service of
the petition upon the Minister of Justice, who is charged with the
administration of the Military Service Act. The petitioner accord-
ingly gave notice to the Minister of Justice, and to the Minister
of Militia and Defence, for Canada, in accordance with the pro-
visions of art. 114 of the Code of Procedure, that he would plead
the unconstitutionality of ss. 5 and 6 of the orders-in-council bear-
ing numbers 968 and 1013, published in the “Canada Official
Gazette,” on the 18th and 25th of May, respectively.

The Minister of Justice appeared, and filed an intervention
After having alleged that the order-in-council bearing No. 968,
passed by His Excellency the Governor-General in Council, on
May 25th, 1918, had been annulled by another orders-in-council,
on May 29, 1918, and that it had no longer force and effect,
although it was, nevertheless, intra vires, the intervenant invoked
the following reasons:—

That the other order-in-council, No. 1013, being the order-in-council
under which the said Max Perlman was apprehended and is being detaincd,
and which was first published in the “Canada Gazette” on May 11, 101,
and was thereafter published in subsequent issues of the said “Canw!
Gazette,” was validly adopted by His Exeellency the Governor-Gene
Council on April 30, 1918, for lh more efficient enforcement of the Milit::
Service Act, 1917, and as req 8 in ion with the emerg -

cies of the war, and in virtue of the powers conferred on the Governor-in-
Council by the War Measures Act, 1914, and otherwise, and the same and the
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dy by several provisions and enactments thereof were duly made under the authority QUE.

- of the said Acts of Parliament and are and always have been infra vires and E
valid, and have and always have had force of law, and are and always have e
berty, been binding on all courts and on all persons whatsoever; PERLMAN
vrit of That the subject-matter and the several provisions and enactments of 0.

the said order-in-council, No. 1013, as well as the said Acts of Parliament, Picug

adent, the War Measures Act, 1914, and the Military Sorvice Aet, 1917, and the A“.u;_’g'“vb
| Max powers and authority thereby conferred, fall within the powers, authority oF
justi- and jurisdiction appertaining to the Parliament of the Dominion of Canada  CANADA.
under and by virtue of the British North America Act, 1867, and its amend- m—' J
ments, and the said order-in-council and the said Acts of Parliament over-
ed for ride and prevail against any law of the Province of Quebee, or any other law
n the whatsoever;
ler-in- This Honourable Court, in view of the order-in-council, is without juris-

Il and

diction to issue the said writ of habeas corpus or to declare the same absolute;
8 Act, Wherefore the intervenant es qualité prays that the said intervention be
orney maintained, and that it be declared and adjudged that the said order-in-

ie said council, No. 1013, and the several provisions and enactments thereof are
tiv intra vires, valid and binding and have force of law, and that this Honourable
utive. Court do declare that it is without jurisdiction to issue the said writ of habeas

of the corpus or to declare the same absolute, with costs against the petitioner.

ice of Before examining and deciding upon the question raised in the
th the foregoing intervention, it is well to show briefly the importance
eeord- of the principles involved. It is a maxim of the English common

ister law “that no person can be imprisoned or deprived of his liberty
g pro- without legal cause.” This principle was firmly established by
plead the Magna Charta, wrenched from King John, and renewed, on

| bear- many occasions, by his successors. Magna Charta still forms the
Mficial chief basis of the English law of our time. It deals with all branches

of the law, civil, political, and public, but what is particularly
ntion remarkable is the care with which Magna Charta guarantees and

. 968, safeguards individual liberty; it lays down specific rules for the
il, on arrest and trial of citizens. Arbitrary imprisonment and con-
wneil, fiscations are expressly and absolutely prohibited, and excessive
pffect, fines are suppressed. Art. 42 declares:—
voked Nullus liber homo capiatur vel imprisonetur au dissaisiatur aut ullaghetur
aul exuletur aut aliquo modo destruatur; nec super eum ibimus, nec super eum
miltemus, nisi per legale judicium parium suorum vel legem terrae.

Art. 20 also safeguards the individual against arbitrary
authority :—

council
tained

Nulla predictarum misericordia ponatur, nisi sacramentum proborum
hominum de vicineto.

What is characteristic in the Magna Charta is the practical

:‘"":l‘ sense with which it limits the action of the State, and determines

L e the rights of the individual. It has been rightly considered the
pivot of the civil and political liberties of English subjects.
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Les dispositions expresses de la Grande Charte sont aujourd’hui suran-
nées (says Boutmy), mais son esprit est toujours vivant. C'est lui qui
pénétre encore et anime |’ Angleterre contemporaine.

The Magna Charta was not a unilateral act, emanating solely
from the spontaneous will of the King, as the charters of the pre-
decessors of John; neither is it a treaty; for we cannot say that
it was concluded between two legitimate and independent sover-
eignties, nor between two nations; nor is it a law. The barons
do not appear in it as subjects, for they were freed from their
promise of fidelity, and the King, brought captive, placed before
them, submitted to the conditions which the conquerors imposed
upon him. Magna Charta is therefore a contract, but resembles a
treaty concluded between two nations, in that one of the parties,
in virtue of the law of war, can impose its will on the other.
(Glasson, History of Law and Political, Civil and Judicial Insti-
tutions of England, vol. 3, pp. 51-52.)

From time to time, when they believed them to be in peril, the
English Parliament reaffirmed the fundamental principles of
Magna Charta: in the Petition of Right addressed to Charles
First; in the Habeas Corpus Act, passed under Char. II. (31 Car.
IL. c. 2), and finally, in the Bill of Rights, a declaration passed by
the two Houses, to the Prince and Princess of Orange, on Feb-
ruary 13, 1688.

In the case of Thaw v. Robertson, the Chief Justice of the Court
of King's Bench gave the history of the writ of habeas corpus,
13 D.L.R. 715 (annotated), 23 Que. K.B. 11. We can add nothing
to this description. The Habeas Corpus Act is the contract
between the King and the nation which guarantees the liberty of
the people; it is rightly considered the cornerstone of the indi-
vidual liberty of British subjects.

The petitioner also alleges that the order-in-council of April 30,
1918, which suspends remedy by way of habeas corpus is ultra
vires, for the following reasons:—

1. Because the writ of habeas corpus, as provided for by the
Imperial Statute of 1679 (31 €ar. II. ¢. 2), forming part of the
body of English public law, was introduced into this country after
the Cession, and the Parliament of Canada can neither suspend
nor abolish it.

2. Legislation relative to habeas corpus is exclusively within
the jurisdiction of the province; there is no federal Habeas Corpus
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uran-

i qui Act. In suspending it, the executive of the federal government ‘E'
encroaches upon civil rights, which are under the domain of the 8.C.

olely provincial parliament, by virtue of the B.N.A. Act. Pansan i

| pre- 3. Even if the federal parliament had the right to legislate in v.

that this matter, it could only do so by a legislative Act, and not by a P::l:)‘

over- simple order-in-council. Parliament, moreover, has not the right, AT Y-GeN's

wrons in this case, to delegate its powers to the executive.

their 4. The suspension of the Habeas Corpus Act is repugnant to
efore the spirit of English law. “The Colonial Laws Validity Act,” of
wosed 1865, passed by the Imperial Parliament, makes this clear.

les a 5. The War Measures Act of the Dominion Parliament, passed

ties, in 1914 (5 Geo. V. c. 2) does not give to the executive the right
ther. to suspend the Habeas Corpus Act.

nsti- Many of these questions are not new. That of deciding

whether English law was substituted for the old French law by
, the the mere fact of the cession of the country to England, was neces-
8 of sarily presented for the consideration of the courts from the very
arles beginning of the new régime. It was particularly raised, dis-

Car. cussed and decided in 1857, by the Court of Appeal, in the case of
d by Wilcox v. Wilcox, 8 L.C.R., p. 34. It was decided in the negative.

Feb- The dissertation of Sir L. H. Lafontaine on this question, as all
other writings of that great magistrate, is lengthy, explicit and
ourt well reasoned. He expresses the opinion, with former Chiel

pus, Justice Hay and many other authorities, that the Proclamation
hing of October 7, 1763, had not for effect the substitution of the laws
ract of England for the former laws of the country, for “it is a well-
y of known and indisputable maxim of the law of nations, adopted and

ndi- confirmed by the law of England, that the laws of a conquered
people continue in force, till they are expressly changed by the
130, will of the conquering nation.” But Sir L. H. Lafontaine admits,

ultra nevertheless, that the Proclamation of 1763 could be interpreted
as having a different effect as to the English criminal law (id., p. 52).

the The Habeas Corpus Act (31 Car. 11 ¢. 2) forms part of the body
the of English eriminal law. It was therefore introduced into Canada
\fter by the Proclamation of 1763. (Brunet on Habeas Corpus, n. 30,

rend p. 14). It is true that at the enactment of the Quebec Act of

1774, the Imperial Parliament refused to insert in its provisions
thin the privileges of the Habeas Corpus Act, but this decision of
rpus parliament could not change the effect of the Proclamation of



QUE.
8.C.

PERLMAN
v.
Picug

AND
Arr'y-Gen'L

oF
CANADA.

Brunesu, J.

DoMminioN Law REPORTS. [41 D.LR.

October 7, 1763. Further, the Quebec Act enacted, or rather,
confirmed the introduction of the English criminal law into Canada.
If habeas corpus, in criminal matters, is a recourse under the
criminal jurisdiction, it follows necessarily that the Act, 31 Car. 11.
c. 2, was likewise established and adopted as the law of Canada
by the Quebec Act of 1774 (14 Geo. IIL. c. 83). This statute, by
confirming the right to the criminal laws of England, by the
inhabitants of Canada, likewise gave the force of law in this
province, not only to the common law of England in criminal
matters, but also to all English statutes which dealt with this
matter. (Crémazie, p. 305, note “d.”) This question presente
itself in 1838, and was decided, in conformity with this latter
opinion, by Panet, Bédard, and Vallidres, JJ.

The Habeas Corpus Act having been suspended on November
8, 1838, on account of the disturbances in the province, Mtre.
Aylwin applied for and obtained for his clients, John Teed and
Pierre Chasseur, arrested at Quebee, on suspicion of treason, the
issue of a writ of habeas corpus, in virtue of the Imperial statutc,
31 Car. II. ¢. 2. Mr. Justice Vallidres, de St. Réal, rendered
similar decision at Three Rivers, on December 3, 1838, on the
petition of Célestin Houde, for a writ of habeas corpus. We may
add, however, that Rolland, J., refused a writ of habeas corpus
asked for by Joseph Guillaume Barthe, and that Stuart and
Bowen, JJ., also decided against the petition of John Teed
(Crémazie, English Criminal Laws, p. 275 & 319.)

At all events, the Habeas Corpus Act passed into our legisla-
tion by the Provincial Ordonnance of 1784 (24 Geo. IIL. ¢. 1), in
the same terms as the statute of the Imperial Parliament (31 Car.
IL. e. 2). In 1812 it was made to apply to the imprisonment of a
person in all other cases, as well as in criminal matters. These
two Acts were reproduced in c. 95 of the Con. Stat. of Lower
Canada, the provisions of which in civil matters are to be found in
art. 1114 et seg. of our Code of Procedure.

This is not the first time that the Habeas Corpus Act has been
suspended. It was done, as stated, on November 8, 1838, by an
Ordonnance of the Special Council (2 Viet. ¢. 4), during the
troubles of that period, and in 1866 and 1870, during the Fenian
Raids. (29 Viet. c. 1; 33 Viet. ¢. 1.)

The R.8.C. (1859), contain no provisions relating to habeas
corpus for Upper Canada.
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The B.N.A. Act, of 1867, is likewise silent on this question.
On this the petitioner bases his contention that there is no federal
Act relating to habeas corpus; that the power of enacting, sus-
pending, or abolishing it falls within the exclusive jurisdiction of
the provinces, because it deals with the liberty of the subject,
i.e., with the exercise of eivil rights, which fall under the domain
of the provinces, being reserved for them by the constitution.
We are not of this opinion. The B.N.A. Act (art. 91) gives the
Dominion parliament power to enact eriminal laws for the country.
By the Proclamation of 1763, the Habeas Corpus Act of 1679 was
introduced into Canada, because it formed part of the English
criminal law. It is therefore not necessary for the federal power
to enact specific provisions relative to habeas corpus in criminal
matters. It has, however, provided for it. The 22nd part of the
Criminal Code establishes, as an extraordinary remedy, the
recourse, by way of habeas corpus, to examine into the legality of
the imprisonment of any person (art. 1120). The federal power
has, therefore, undoubtedly the right to legislate concerning
habeas corpus in criminal matters. But how can it exercise this
power? Can it not, for example, suspend the right of habeas
corpus only by a legislative act? Can it delegate this power, if it
possesses it, to the executive? The validity of the order-in-
council of April 30, 1918, depends solely, in our opinion, on the
powers conferred upon the executive by the War Measures Act of
1914 (5 Geo. V. ¢. 2). The petitioner contends that this power
does not extend to authority to modify, suspend, or repeal existing
laws, particularly the right of habeas corpus, because the federal
parliament, or the executive, cannot abolish or do away with an
Imperial statute, such as that of 31 Chas. II. ¢. 2, on habeas
corpus. Consider first the general powers of parliament, and of the
executive. We will then examine the effect of the War Measures
Act of 1914, i.e., the extent of the authority conferred upon the
executive. We will also look in the Military Service Act, 1917
(78 Geo. V. ¢. 19), for the justification, if any, of the order-in-
council in question: for the intervenant specially invokes certain
clauses of these two Acts to prove that its action is legal, and
intra vires of the powers of the executive.

The B.N.A. Act, sanctioned on March 29, 1867, created a
general parliament for the Dominion of Canada, and a separate
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legislature for each of the provinces which compose it (30-31 Viet.
c. 3). We may state as an established fact that all important
questions affecting the interests of the Dominion are left to the
federal parlinment, while questions and laws of local interest are
given to the jurisdiction of the provincial legislatures. The right
to legislate on all matters of a general character, which are not
specially and exclusively reserved for the control of the provinces,
resides in the federal authority. The criminal law, as we have
already mentioned, is a federal matter, except insofar as con-
cerns the constitution of the courts of criminal jurisdiction, but
including procedure in criminal matters (art. 91, p. 27). It is
important that eriminal law should be uniform throughout all
the provinces.

Habeas corpus in criminal matters is, therefore, within the
federal jurisdiction; in civil matters, it is within the provineial
jurisdiction.

Here, as in England, the legislative power, which is called
“parliament” or “legislature,” has authority to make laws, and
to change or abrogate existing laws. In their respective spheres,
the federal parliament and provinecial legislatures are omnipotent
They can accord to certain bodies the power to make laws, o
by-laws.

The Governor-General of Canada, and the Lieutenant-Gover-
nors of the Provinees represent here the King, by delegation of
authority. The Senate of Canada and the legislative councils of
the provinees are modeled on the House of Lords, In the sam:
way, the House of Commons of Canada and the legislative assen-
blies of the provinces are modeled on the House of Commons of
Great Britain, but with this difference, however, that the Imperia!
Parliament is all-powerful, and can adopt any law which it think
useful or necessary, while the provincial legislatures cannot pa
any law contrary to the provisions of the Imperial Aet which
constituted them.

The executive power does not make laws, but it is charged with
watching over their administration; and everything which result
from the administration of laws already passed, as well as resolu
tions made by the legi<lative authority, therefore, enter into th
domain of the executive power.

To the King is attributed the executive power in Canada. 1l
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is represented by the Governor-General, who, in order to exercise
the executive power in each of the provinces, names Lieutenant-
Governors, and can name one or more deputies to exercise these
functions.

As the executive power, the Governor-General of Canada, and
the Lieutenant-Governcrs o the Provinces are assisted by coun-
sellors or ministers; they could not act without this assistance.
As in England, they reign in the name of the King, but do not
govern. They are called collectively “the Crown,” or “the
Governor-in-Council,”” or the “ Lieutenant-Governor in Council.”

There are certain prerogatives which cannot be delegated to
the Governor, and which the King exercises himself, directly, in
all the colonies; such is the right of making war or peace, of con-
cluding treaties, ete.

Contrary to the system in the United States, where the Senate
i« the great executive council, and watches the President in his
relations with foreign powers, as wcil as in the distribution of
offices, the executive, in Canada, as in England, must be guided
by the directions of the House of Commons, which is its great
council, and to which it must defer, as the popular chamber must
defer to the general will of the people of the country.

Such are some of the elementary principles of the constitutional
government of our country, and the explanation of these will help
us to decide as to the leg
30,1918,

If parliament, in this political system, is the sole legislative
authorty, how can the executive pretend to have the right to
suspend the English common law relative to habeas corpus, of
which the Aect 31 Car. 1L ec. 2, was only declarative (Short &
Mellor, Practice of the Crown Office, p. 206), or, in virtue of what
authority can the executive so legislate, and repeal the extra-
ordinary remedy ereated by the Parliament of Canada by s. 1120
of the Criminal Code, relating to habeas corpus?

v of the order-in-council of April

It is a well-established principle in English law that parliament
alone, and not the executive, can suspend the Habeas Corpus
Act. The following authorities are so emphatic on this point that
there can be no doubt in the present ease.  First, let us cite, as
absolutely ad rem, the following splendid page from Blackstone's
Commentaries on the Laws of England (11th ed., 1791, vol. 1,
¢. 1, No. 2, t. 1, pp. 135 to 136):—
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QUE. Of great importance to the public is the preservation of this personal
E liberty; for if once it were left in the power of any, the highest, magistrate to
sl imprison arbitrarily whoever he or his officers thought proper (as in Franc
PerLMaN it is daily practised by the Crown), there would soon be an end of all other
v. rights and immunitics. Some have thought that unjust attacks, even upon
P:";:t life, or property, at the arbitrary will of the magistrate, are less dangerous 1o
Arr'y-Gex'y, the commonwealth than such as are made upon the personal liberty of th.
or subject. To bereave a man of life, or by violence to confiscate his estatc
CaNADA.  without aceusation or trial, would be so gross and notorious an act of despotisi:,
b:. 3 s must at once convey the alarm of tyranny throughout the whole kingdon
but confinement of the person, by secretly hurrying him to gsol, where hi«
sufferings are unknown or forgotten, is a less publie, a less striking, and there-
fore a more dangerous engine of arbitrary government.  And yet sometin -
when the state is in real danger, even this may be a necessary measure, 1/
the happiness of our constitution is, that it is not left to the executive power ',
determine when the danger of the state is so great as to render this measure ¢xpv-
dient; for it is the parliament only, or legislative power, that, whenever it sec
proper, can authorize the Crown, by suspending the Habeas Corpus Act for a

short and limited time, to imprison suspected persons without giving any reason t
Jor so doing; as the senate of Rome was wont to have recourse to a dictator, (
& magistrate of absolute authority, when they judged the Republic in any 1
imminent danger. The decree of the senate, which usually preceded the
nomination of this magistrate, ““dent operam consules, ne quid respublica detr:- I
menti capial,” was called the senatus consultum ultime necessitatis.  In like !
manner, this experiment ought only to be tried in cases of extreme emergency ; |
and in these, the nation parts with its liberty for a while, in order to preserve §
it forever. ¢
May we not even argue, with the petitioner, that the suspen- :
sion of the Habeas Corpus Act by the federal parliament would .
not prevent the subject from having recourse, as was done in :;
1838, to the Imperial Statute of 1679 (31 Car. II. ¢. 2), since the
federal parliament cannot put aside any Imperial statute appli- :
cable to the colonies? ; ,;
The history of the writ of habeas corpus in England shews that q
parliament alone can suspend it, or authorize its suspension. It '
has exercised this power many times. (The King v. Earl of i
Orrery, 8 Mod. 96, 88 E.R. 75, 11 Cox C.C. 64; 4 Green's Histor\ :
of England, 130, 315, 320), but in exceptional and extraordinary
circumstances, for the safety of the state and of the country, a: :
in the case of invasion, insurrection, or disloyalty of the popula-
tion. (Cockburn, p. 97.) Also, May has well said (Const. Hist., ':‘
c. 11) that the suspension of the right of habeas corpus consti- l‘l
tutes the suspension of the Magna Charta itself, “and nothing 2
but a great national emergency could justify or excuse it.” In K

the United States, where the power of suspending the habeas
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. l H 2 . . .
lr,,":":‘ corpus is given to Congress by art. 9 of the constitution, this QUE.

France privilege is considered as an attribute of the legislative power, and 8.C.

1 other the President can only exercise it if he is specially authorized by  pyrivan
'.,::'.".' law. (Ex parte Merryman, 9 Am. Low Reg. 524; 8.C. 14 Law Rep. l_"r.-“

of th N.8., 78; Taney, 246; McCall v. McDowcll, 1 Abb. U.S. 212; AND
estutt Ez parte Field, 5 Blatch 63; Cooley, Principles of Const. Law AT Y-GeN'L
;:,‘;;: (1880), p. 289).

o his The history of the writ of habeas corpus in the United States,

there relative to the right of suspension, is particularly instructive and
.‘"‘I“: " interesting. The question as to whether the President could use
- the power of suspension without authority from Congress arose

rexm under the following circumstances:

" oo A military officer, residing in Pennsylvania, ordered, in 1861,
! Jor « -

,,j.',:,,,’ the arrest of a person named Merryman, of the State of Maryland,
sator, on a vague and indefinite charge, and without any proof in sup-

n uny port of it. Merryman was arrested at night, at his house, made
u the prisoner, and sent to Fort Henry, where he was secretly detained.

| detri g .

n like A writ of habeas corpus was served on the commandant, ordering
teney; him to produce the body of Merryman before a judge of the
eserve

Supreme Court of Maryland, in order that he might examine into
the cause of detention. The officer answ ered that he was author-
ized by the President of the United Stat s to suspend, at his dis-
cretion, the writ of habeas corpus, and that, in the exercise of his
discretion, he believed it necessary to exercise this power, and had
consequently suspended the right to habeas corpus. He refused,
for this reason, to obey the order contained in the writ. But
that Taney, C.J., decided that, under the constitution of the United

It States, Congress alone had power to suspend the right to habeas
corpus. Some time later, and without any Act of Congress
authorizing it, President Lincoln issued a proclamation by which
he suspended the right to habeas corpus, “in respect to all persons
arrested, or who are now or hereafter during the rebellion shall be
imprisoned in any fort, camp, arsenal, military prison, or other

spen-
rould
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e the
ppli-

rl of
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la- vt ;
fist place of confinement, by any military authority, or by the sen-
"' ‘ 1-' tence of any court-martial or military commission.” In December,

e 1862, the Supreme Court of Wisconsin issued a writ of habeas

In corpus, ordering General Elliott to bring before it one Nicholas
Kemp. The prisoner had been arrested for having taken part in
ariot at Port Washington, in Wisconsin. The respondent pleaded

beas
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that Kemp was under his custody by order of the President of the
United States, and that the President had, on September 24, 1862,
suspended the right to the writ of habeas corpus for such cases as
that of the prisoner. The question of the power of the President
to suspend the writ of habeas corpus therefore arose again, but
the court held, as in the Merryman case, that the President of the
United States had not the power which he had arrogated to him-
self, and that the suspension of the writ of habeas corpus, con-
stituting as it did an exercise of a purely legislative power, Con-
gress alone could exercise it. (Kemp's case, 16 Wise., p. 382.)

It was under these circumstances, and while the War of Seces-
sion was raging, that the Congress of the United States passed a
law, on March 3, 1863, authorizing the President to suspend the
writ of habeas corpus for the duration of the war. On September
15, 1863, the President proclaimed the suspension of the habeas
corpus. (Church on Habeas Corpus, pp. 41 to 45, and 50 to 53;
Hurd, on Habeas Corpus, p. 116.)

It is parliament, and not the executive, which has always, in
England, suspended the remedy of habeas corpus; the same thing
took place in Canada, during the Fenian Raids; but it was the
federal parliament, and not the provincial legislature, which passed
the law. There are no precedents, we believe, in English con-
stitutional law, at least none have been cited, where the executive
has suspended the Habeas Corpus Act by an order-in-council such
as that of April 30, 1918. Certainly, we do not contend that the
executive could not have done it, but in such case that parliament
would have had to formally and expressly authorize it. We will
shortly examine into whether the claim of the intervenant is well
founded, on this point, but first we will cite other authorities.

M. Brunet, in his excellent work on Habeas Corpus, expresses
the opinion that in England and in Canada, it is parliament which
has the right to suspend the writ of habeas corpus (p. 13, note 1).

If the suspension of this important statute has given rise, in
our provinee, only to the judgments mentioned, rendered in 1835,

we find in our jurisprudence expressions of opinion from dis-
tinguished magistrates.

In the case of Gaynor & Greene, 9 Can. Cr. Cas. 496 at 408,
Ouimet, J., in the Court of Appeal, said:—

1 cannot admit that an Act of the importance of the Habeas Corpus
Act can be amended, and the rights of the subject intended to be preserved
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under it can be so curtailed, by a casual expression found in a subsequent
statute. To amend an existing Act, there must be a clear and positive enact-
ment; such amendment cannot be interpreted as resulting from ..ere implie
cation or inference.

In the case of Thaw v. Robertson, 13 D.L.R. 715, at 719, the
Chief Justice of the Court of Appeal said:—

I will not disenss the question as to whether our parliament can suspend
or arrest in certain cases the operation of the Habeas Corpus Aet. At first
sight, my opinion is that it has this power. I do not say that our parliament
can take away from Canadian subjects the privilage of the provisions of the
Magna Charta which I have cited above. This privilege forms such a part
of the English constitution that I do not believe any colonial parliament can
suppress it, but 1 believe that the Parliament of Canada has the power to
suspend the provisions of our Habeas Corpus Aet, as it had the power to
pass this law. But the provisions of this Act are so precious in the opinion
of every British subject, as I have said, that a formal law would be necessary
to suppress or abolish it.

The judge cited on this point the opinion, hereinbefore mentioned,
of Ouimet, J.

The suspension of the habeas corpus being an act of legislation
solely, does not enter, as we have seen, into the list of ordinary
attributes of the executive power. There can be no doubt as to
this. The executive could, therefore, order such a suspension
only if parliament had expressly delegated its powers to it. This
is the claim of the intervenant, who gives, as his authority, in his
reasons for intervention:—1. The War Measures Act, 1914
(5 Geo. V. ¢. 2); 2. Military Service Act, 1917 (7-8 Geo. V. c. 19).

Let us examine first the War Measures Act. Not a single
clause in that Act authorizes expressly and formally the executive
to suspend the writ of habeas corpus. It is therefore by inference
only that the intervenant proceeds to establish his contention.
This method cannot avail when it is a question of the suspension
of such a writ: an express law is necessary. At all events, let us
examine his argument.

The order-in-council of April 30, 1918, enacts that those who
allege that they are not subject to the Military Service Law of
1917, whether on account of their age, status, or nationality, must
carry on their persons, or have with them, at all times, their birth
certificate, or marriage certificate, as the case may be. And as to
those, like the petitioner's brother, who claim exemption from
military service on account of their nationality, they must have
with them a certificate to that effect, signed by the consul or vice-
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consul of the country of which they are subjects. Such persons
found, after June 1st, 1918, without having in their possession the
documents mentioned, are presumed, primd facie, to be liable to
military service, and considered as deserters; they are liable, on
summary conviction, to a fine not exceeding $50 and to imprison-
ment of not more than one month, or to both. Further, these
persons may be arrested, put under military custody, and forced
to do military duty, as long as their services are required, or at
least until it has been established to the satisfaction of com-
petent authority, that they are not liable for military service.
And it is as sanction for these provisions, according to the inter-
venant, that the order-in-council (s. 5) decrees:—

Notwithstanding anything contained in the Habeas Corpus Act or in
any other law or statute, and notwithstanding any right or remedy of habeas
corpus, or proceading by way of habeas corpus, all persons who in fact are or
hereafter may be in or taken into or held or detained in military custody
shall be held, detained and remain in such custody, without bail, inquiry or
mainprize, until released by discretion of the Minister of Militia and Dafence,
or delivered by his order to the eivil authorities.

Let us repeat: there is nothing in the War Measures Act, of
1914 which authorizes the executive to give such sanction to its
order. Far from it: parliament has authorized the executive to
give a sanction to its orders-in-council, but it has never authorized
it to suspend, in this manner, the remedy given by way of the
writ of habeas corpus.

The only penalties which the executive can impose for infrac-
tion of its orders and regulations made under authority of the War
Measures Act of 1914 are those provided for by s. 10, i.e., a fine
of $5,000, or imprisonment for a term not exceeding 5 years, or to
both. The executive, under the same Act, can prescribe whether
(as it has done by the order-in-council of April 30, 1918) this
penalty is to be imposed by summary conviction or upon indict-
ment.

It is in virtue of this provision of s. 10 that the order-in-council
of April 30, 1918, imposed the penalties which it fixes, and that
the executive has chosen the method of summary conviction, and
not of indictment, for enforcing it.

Such is the sanction given by the War Measures Act, and the
only one which parliament has permitted the executive to pre-
seribe for the infraction of its orders and regulations, such as that




LR. 41 DLR. DomiNion Law ReporTs.

1sons of April 30, 1918. It is thus that the War Measures Act, invoked ~ QUE-
1 the by the intervenant, formally condemns his pretensions, since s. 10 8.C
le to limits the fine and imprisonment, the penalties which the executive  peuiyvax
g, on can impose for such infractions of its orders and regulations. . g
ison- The intervenant vainly invokes, by way of comparison, the AND

these Imperial statute of 1914, “To consolidate and amend the Defence A""‘f“"‘
weed of the Realm Acts” (56 Geo. V. ¢. 8). There is nothing in that Caxapa.
or at statute which authorizes the executive to suspend the writ of  Bruseas, .
com- habeas corpus. The case of The King v. Halliday, [1917] A.C. 260,

wice. which has interpreted it, and applied it to a particular case, has

nter- no application to the present case, in our opinion, relative to the

suspension of the writ of habeas corpus.

or in We must not forget that the petitioner only contests the

:":‘l legality of par. 5 of the order-in-council, and that he recognizes

wtody that all the other provisions are legal, i.c., infra vires of the power

iry or of the executive. We will return to this important aspect of the

fence, case before concluding.

There is no doubt, in view of the jurisprudence of the Privy
Council, that the federal parliament has jurisdiction in all matters
which are not within the exclusive right of the provinces, and that
it may even, in the exercise of its powers, encroach upon civil
rights, but this presupposes the right, the jurisdiction, to do such
act or thing. (Bank of Toronto v. Lambe, 12 App. Cas. 575; 56
LJ. P.C. 87; Clement's Canadian Const., p. 427; Cushing v.
Dupuy, 5 App. Cas. 409; Tennant v. Union Bank of Canada,
 Wa [1894] A.C. 31. It is precisely this right, this power, this juris-
A fine diction, which the petitioner contests, rightly, in the executive, to
orto suspend, proprio motu, without the authorization of parliament,
ether the Habeas Corpus Act.
| this The operation of the Habeas Corpus Act, 1679 (31 Car. 1L c. 2) has at
wliet- various periods been temporarily suspended by the legislature on the ground of
urgent political necessity. Such suspension has usually been effected by a
statule enabling persons to be arrested on suspicion of treasonable practices or
certain other erimes of a political nature, and detained in custody, without
that bail or trial, notwithstanding any law to the contrary. 10 Hals. 44.

, and The War Measures Act of 1914 did not substitute the executive

for the federal parliament. The object of the law—such is its
d the title—is “to confer certain powers on the Governor-in-Council,
) pre- and to modify the Immigration Act.” The suspension of the
3 that Habeas Corpus Act is not of the number.
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The powers which the executive may possess in virtue of the
War Measures Act have just been the object of litigation which
has re-echoed throughout Canada. We know that the executive,
relying on the said law, passed an order-in-council, on April 20,
1918, abolishing all causes of exemption for young men between
the ages of 19 and 22, and setting aside the judgments of all the
courts of the country, which exempted these young men, for onc
cause or another, from the obligation to military service. A
young man named Norman Earl Lewis, who had been so exempted,
being affected by this order-in-council, applied to the Supreme
Court of the Province of Alberta for the issue of a writ of habea-
corpus, alleging that the action of the executive was unconstitu-
tional, and wltra vires of its powers, seeing that it annulled, in the
case of men between the ages of 19 and 22 years, the judgment-
of the tribunals created by the Military Service Act, which had
been rendered in conformity with its provisions. On June 24,
last, the Supreme Court of Alberta (Harvey, C.J., dissent ng
maintained the writ of habeas corpus, and declared the order-in-
council in question to be ultra vires.

Let us examine now the Military Service Act. It is to le
remarked, first of all, that it applies only to British subjects, an
not to aliens. It would appear strange to us to invoke its pro-
visions against aliens. At all events, there is no formal and
express provision in this Act authorizing the executive to suspen:!|
the Habeas Corpus Act. To arrive at such a conclusion, th
intervenant is obliged to resort to inference. The object of the
order-in-council of April 30, 1918, is explained by reference, i
says, to the Military Service Act, for the administration of which
it was passed.

The preamble of the Militury Service Act declares that it i«
necessary to provide for reinforcements for the Canadian Forees
engaged on active service overseas, in order to maintain and sup-
port them in their struggle for the defence and security of Canada
the safety of the Empire, and human liberty. But, as this Act
does not apply to aliens, it cannot be pretended that it is intend
to be enforced, n respect to them, by the suspension of the Habeus
Corpus Act. We look in vain in the various sections of the
Military Service Act, cited and invoked by the intervenant, .+
! stification for par. 5 of the order-in-council. Par. 6 of s. 5 of
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of the the Act declares that no proceeding can be retarded, set aside or
which revisedd on account of irregularities, by way of injunetion, pro-
utive, hibition, mandamus, or even habeas corpus, but it is 8 question  pgriaas
ril 20, in that paragraph of not hindering the action of the varions Pl:';“

tween exemption tribunals created by the Aet.  The right to the writ of AND
Ml the Arr'v-GeN'L

oF
xr one ent from the present case. Canava.
e A

habeas corpus is denied in that case only, which is entirely differ-

All regulations made by the executive (s. 12, n. 2) must be  Braneas, J.
pted, submitted to parliament, if it is then in session, and if not, within
pream the first 10 day= following the opening of the next session of parlia-

bea ment, but the War Measures Aet does not contain such a provision.
wstitu-

in the
ments
h had

e 29,

It does not authorize the suspension of the writ of habeas corpus.

It has been argued, in justification of the order-in-council of
April 30, 1918, as to the suspension of habeas corpus, that Canada
i= now at war. The United States were likewise at war when
Lincoln suspended the Habeas Corpus Aet in 1862, The tribunals
of his country, nevertheless, declared that he had acted illegally,
and contrary to the provisions of the constitution. The argu-

at ng
ler-in-

ment drawn from the fact that we are at war may be answered
to be by those noble words pronounced, in 1838, by Validres de St.
3, and Réal:

§ pro- In my opinion, the grestest possible good, the most pressing necessity, is

| and the respect due to the law, cven when it is opposed to our desires or our
spenl opinions; for the laws are the natural safeguard of governments and of

peoples, and without them, neither society nor government could exist,
L, the Crémazie, English Criminal Law, p. 502

of the Tk

truths would become more palpable if the executive power,

e, he placing itself above the laws or above the parliament which made
which them, suppressed, by a stroke of the pen, the recourse to the courts
by way of habeas corpus. We would then see born again the

it dark days of oppression which the English people wished to avoid
Torees for all time within the limits of its Empire, by inscribing in its

| sup- statutes that beautiful and grand maxim of justice and of liberty:
nadla “No person shall be apprehended, detained, or imprisoned with-
8 Act out just and legal cause.”

mded In deciding, as we have done, that art. 5 of the order-in-
abeus council of April 30, 1918, suspending recourse by way of habeas
f the corpus, is ultra vires of the powers of the executive, because it is
t, fi authorized neither by the War Measures Act of 1914, nor by the
ool 12—41 D.L.R.
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Military Serviee Act of 1917, and that the federal parliament
alone can suspend, or authorize the executive formally and
expressly, to suspend, the Habeas Corpus Aect, in eriminal matters,
we do not declare all the other provisions of the said order-in-
council to be null, and unconstitutional. We are of opinion, on
the contrary, that they are within the limits of the special powers
conferred on the executive by s. 6 of the War Measures Act of
1914, and that art. 5 alone is illegal and ultra vires. It is a ques-
tion of the arrest and detention provided for by par. b of the said
s. 6, and in decreeing that those who pretend to be aliens must
have in their possession a certificate to that effect signed by the
consul or vice-consul of their country, under such penalties, the
executive wished to provide against surprise, pretexts, and lies,
which might be made and invoked to evade the obligation to
military service. It has certainly this power, in virtue of said
8. 6 of the War Measures Act of 1914. The petitioner had not in
his possession, at the time of his arrest, proof of his nationality.

. Being a Russian subject, he should have had a certificate from the

Russian consulate. He had, nevertheless, the right to the issue of
a writ of habeas corpus ad subjiciendum, in order to show that he
is a Russian subject, and consequently exempt from military
service. The writ of habeas corpus is, in effect, a writ of right,
and is grantable ex debito justitiae. (Re Cowle, 2 Burr. 834, 97
E.R. 587, per Lord Mansfield, C.J., at p. 855; Crowley's case, 2
Swan. 1, 36 E.R. 514, per Lord Eldon, L.J., at p. 48; Corner,
Crown Practice, p. 10.)

We, therefore, considered that we were obliged to issue the
writ, in order to have the body of the petitioner’s brother brought
before us, to decide definitely, on the return of the writ, after
hearing the parties, and their respective pretensions, and examin-
ing into the cause of the detention, whether it is legal. For, in all
matters affecting the liberty of the subject, the action of the
Crown, its Ministers, the officers of the Privy Council or the
executive power is subject to revision and to the control of this
court, and of its judges, by way of the writ of habeas corpus
(16 Car. L. ¢. 10). The tribunals and military officers are like-
wise subject to the courts. (Douglas's case, 1842; Manual of
Military Law, War Office, 1914, p. 127. Vide also p. 120-121;
Clement’s Can. Const., p. 209; Anson, Law and Custom of the
Constitution, vol. 2, pt. 2, pp. 186-7.)
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There is no question as to the proof made by the petitioner.
If sub-paragraph ¢ of art. 1 of the order-in-council of April 30,
1918, exacts that the alien should have in his posse-sion a certi-
ficute frorx the consulate of his country, establishing his nation-
ality, art. 2 of the said order-in-couneil declares that in default of
such certificate, there is a primd facie presumption of the liability
of the alien to military service, and he ean be detained and required
to enlist in the Canadian Army, “wunless or until the fact be estab-
lished to the satisfaction of competent authority that he is not liable
Jor military duty.”

This presumption can be rebutted and destroyed by contrary
proof. The petitioner is now before the competent authority.
He produces in proof, to-day, the certificate of the Russian con-
sulate, showing that he is a subject of that country. He is not,
therefore, subject to military service here.  But, as he was arrested
when he had not with him or on his person any proof to show his
nationality, he is liable to the penaities provided by the order-in-
council of April 30, 1918; the petition is granted, the intervention
rejected, the writ of habeas corpus ad subjiciendum maintained,
and order ix given to the respondent to restore the petitioner's
brother, Max Perlman, to liberty; but without the ordinary
recommendation to the Crown to pay costs,

Judgment accordingly.

BAND v. STURGEON CONSOLIDATED COLLIERIES, LTD,

Alherta Supreme Court, Appellate Division, Harvey, CJ., Stuart, Beck and
Hyndman, JJ. June 25, 1918.

Conrracrs (§ 11 D—145)—AGENT—CoMMISSION —PARTICULAR - WORDS —
INTERPRETATION
An agent whose commissions on sales are to be paid *on orders received
through you™ is not entitled to commission where from the evidence the
only inference is that it was the act of the company’s manager alone that
seeured the order, or where orders were received otherwise than through
the agent's efforts,

Arpeal by defendant from a judgment of a Distriet Court
Judge in an action by an agent for commissions due under a con-
tract.  Reversed.

(. R. Porte, for plaintifi; A. U. (. Bury, for defendants,

The judgment of the court was delivered by

Hawrvey, C.J.:—The plaintifi's action was for $253.21 for com-
mission at the rate of 25 cents per ton upon coal sold by him as
agent for the defendant. The action was tried before his Honour
Judge Taylor, who gave judgment for the full amount but deduct-
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ing some £55 allowed on a counterclaim. This appeal is only in
respect of the commission allowed upon coal sold to the Hayward
Lumber Co. amounting to $61.54 and to the North American
Lumber Co. amounting to $69.19.  There is no conflict of testi-
mony which is of any consequence, but it is merely a question of
the proper inference from the proved facts, and the Appeal Court
is thus in as good a position as the trial judge to reach a proper
conclusion.

The terms of the ageney are set out in a letter from defend-
ant’s manager to plaintiff in which it is stated:—

We shall be glad to receive orders through you for screened lump coal at
£2.75 per ton, f.o.b. our mine at Carbon and nut coal at $2.00 per ton f.o.b.
our mine at Carbondale. These prices shall protect you for a commission of
25 cents per ton . . . It is understood any orders which will come by
mail or any way to the office from customers secured by you, you shall be
entitled to the commission, but in order to avoid any possible misunderstanding

it will be necessary that you report that you haveinterviewed the customers
and that such report be in our hands prior to the receipt of the order.

The coal was supplied in respect to which the commission is
claimed, and it is only a question of whether the business was
secured by the plaintiff.

The plaintiff’s evidence regarding the Hayward Lumber Co.
is that he interviewed the company and was told that it had coal
at present, but when it got busier it would send in an order. The
company had in fact bought coal from the defendant during the
previous season.

The plaintiff then sent the following memorandum to the
defendant:—

Hayward Lumber Company. 11th Sept. 1916,

Mr. Duggan please note:

1 have quoted above for Vermilion, Vegreville and other branches.
Lump $2.75, Egg $2.00, f.o.b. mine. (Sgd.) W. R. Boxn.

This was all the plaintiff did regarding this, and no coal was
ordered until Mr. Duggan, the defendants’ manager, nearly 2
months later communicated with the manager of the Hayward
Lumber Co., who came and inspected the coal, and then gave an
order at the defendant’s office.

The burden is on the plaintiff of shewing that the order or the
customer was secured by him, and, in my opinion, the evidence
falls short of establishing that fact. The trial judge expressed
doubt as to this, but he came to the conclusion that the plaintiff
having done what he did in interviewing the customer and having
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notified the defendant, he was entitled to the commission. I am
of opinion, however, that that is not enough. For all that appears
in the evidence it seems to me that it is quite impossible to infer
that it was not the act of the defendant’s manager alone that
secured the order. I do not think that it can fairly be inferred
that it was the plaintifi's efforts which secured it and unless it
was he is not entitled to the commission.

The orders from the North American Co. were in a different
position.  In November and December the plaintifi obtained
orders from them which were filled by the defendant and in respect
of which plaintifi was paid his commission. His agency for the
purpose of obtaining new business was then terminated and the
claim for commission is in respect of the orders received from the
company thereafter as being secured by the plaintiff.

It is stated that this company was an ofd customer, but not-
withstanding that fact the defendant recognized the plaintiff's
right to commission. If there were no other evidence it seems to
me that it would be a fair inference that the orders following those
in November and December, which latter were recognized as
having been secured by the plaintiff, were equally in consequence
of the plaintiff's efforts.

The only evidence to meet that is the statement of defendant’s
manager that they paid another agent for these orders, and he
produces a couple of orders with the name of this agent on them.
If this were all I would hesitate to conclude that it was sufficient
to displace the inference that the orders were secured by the
efforts of the plaintiffi. There is, however, more. The plaintiff
states that the reasons given for dispensing wigh his services was
that the defendant was raising its prices and was making new
arrangements. The orders produced for which the plaintiff is now
claiming commission are at prices much higher than those specified
in the defendant's manager’s letter above quoted, at which latter
prices no doubt the orders for which the plaintiff received com-
mission were placed.  This, I think, is evidence of the orders
having been given otherwise than by the plaintifi's efforts, and I
think he should, therefore, fail in his claim for these commissions.

I would, therefore, allow the appeal with costs and direct that
the judgment be reduced by the amount of the commissions
appealed against, viz., $61.54 and $69.19, or $130.73 in all.

Appeal allowed.
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REYNOLDS v. JACKSON.

Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont and Ebcood, JJ.A.
May 17, 1918.

SALE (§ T C—70)—~MINERAL CLAIM-—VENDOR HAVING TITLE—THIRD PARTY
I!A\'INH CLAIM UNDER ORAL CONTRACT—IDELAY IN BRINGING ACTION
NETTING ASIDE,

A sale of a mineral elaim, by a person having the right to convey title
will not be set aside at the instanee of one claiming an interest under an
unwritten agreement where there has been no fraud on the part of the
purchaser, especially if there has been delay in bringing the action.
ArpeaL by plaintiff from a judgment dismizsing an action to

set aside a sale of a mineral claim.  Affirmed.

G. A, Cruise, for appellant; P. E. MacKenzie, K.C., and
R. Carroll, for defendant company.

The judgment of the court was delivered by

Evwoon, J.A.:~The statement of claim alleges that in the
month of October, 1015, the plaintifi and the defendant Jack-on
verbally agreed to enter into a partnership mirangement for the
purpose of prospecting for minerals and mineral deposits in the
northern part of the Province of Saskatchewan, and that, pur-
suant to such x\rru;lgonu-nt, they commenced work in the said
month of October, the plaintiff to use his knowledge and experi-
ence as a prospector, and the defendant Jackson to provide all
necessaries and to defray all expenses of the work of prospecting,
the result of their work, and the minerals, or mineral depo-its
discovered, to be owned in equal shares by the plaintiff and the
defendant Jackson. That, subsequently, they discovered a
mineral deposit on Schist Lake, on which they marked out and
staked a claim. On or about November 8, 1915, the defendant
Jackson caused the claim to be recorded in his name as owner;
that, since that date, the defendant Jackson has repudiated the
partnership agreement; that the defendant company has entered
upon the land occupied by said claim, and caused excavations to
be made thereon and taken minerals therefrom, claiming to act
under and by virtue of an agreement between the defendant
company and the defendant Jackson.

The trial judge found that the defendant company on or
about November 11, 1915, entered into an agreement with the
defendant Jackson for the sale to the defendant company of the
mineral claim in question, and that, at the time of entering into
this agreement, the defendant company had no knowledge of the
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plaintiff's interest, and dismissed the action as against the defend-
ant company. From this judgment the plaintiff appeals.

The evidence shews that the mine in question was staked in
Jackson's name with the knowledge and consent of the plaintiff,
and, under the mining regulations, Jack=on was the person clothed
with power and authority to convey a title to the claim.  The
defendant company at the tince it entered into the agreement with
Jackson had no knowledge of the plaintifi’s elaim; so far as it
knew, Jackson was the sole person interested.  There is no evi-
dence suggesting any fraud on the part of the defendant company.
Apart from all this, the agreement which Jackson signed was
signed on or about November 2, 1915.  The evidence shews that
the plaintiff learned of the agreement within a day or so of that
date. Not later than November 9, 1915, the plaintiff received a
letter from Haynes, who was one of the parties acting for the
defendant company who procured the agreement from Jackson.
In this letter Haynes asked the plaintiff for an option on a claim
of his (the plaintiff's), on the same terms as the option received
from Jackson, and to this letter the plaintiff replied that he was
not then at liberty to do anything with his claim, but that he con-
sidered the proposition a fair one and might be in a position to do
business later. The plaintiff was aware of the terms on which
Jackson agreed to sell to the defendant company; he may have
misconceived the effect of those terms, but that cannot affect the
question. He never took any steps to notify the defendant com-
pany until in or about March, 1916. The agreement entered into
between the defendant company and Jackson, although executed
by Jackson in November, 1915, was never executed by the defend-
ant company until January 11, 1916. During all the period prior
to execution by the defendant company the plaintiff was aware
of the agreement and of its terms, and took no steps to repudiate
it, and, under these circumstances, I am of the opinion that the
plaintiff cannot now be heard to say that Jackson had, in effect,
no authority from him to enter into the agreement.

In my opinion, therefore, the appeal should be dismissed with
costs. Appeal dismissed.

ReyNoLps

JACKSON,

Elwood, J A,
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Re KITSILANO ARBITRATION.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher
MePhillips nml Eberts, JJ.A.  April 30, 1918.

ARBITRATION (§ HHI—17)—INTERPRETATION ACT—SUPERIOR COURT—MEAN-
ING OF—APPEAL.

According to the Interpretation Act (RX.C. 1906, c. 1, 8. 34 (20), the
superior court to which an appeal may be taken in British Columbix
against an award of arbitrators under ‘the Railway Aet (RR.C. 1906,
c. 37, 8. 209) is the Supreme Court of British Columbia: there is no
further appeal from such court to the court of Appeal.

ArpeAL by Harbour Commissioners of Vancouver from the
judgment of Hunter, C.J.B.C., of June 27, 1917. Appeal quashed
on ground that court has no jurisdiction.

A. H. MacNeill, K.C., for appellant, Harbour Commissioners;
Livingstone, for respondents, Dominion Government.

Macponawp, C.J.A.:—The preliminary objection was taken
that this court had no jurisdiction to hear the appeal.

The order appealed from is one setting aside an award made
by arbitrators in what purports to be an arbitration between the
Vancouver Harbour Board and the Crown in right of the Dominion
respecting the acquisition by the Harbour Board of what is known
as the Kitsilano Indian Reserve. The province claims a rever-
sionary interest in the land. The consent of the Dominion to the
Harbour Board's proposal to purchase the reserve and to ascer-
tain its value by arbitration under the Railway Act was given
conditional upon like assent on the part of the Crown in right of
the province. Orders-in-council were accordingly passed and the
Harbour Board served the Dominion m.)\'ornnwm with notice to
treat. No notice appears to have been served upon the pro-
vincial government.

When the proceedings opened, Mr. McPhillips appeared on
behalf of the provineial government, and took part, for some time,
in the procecdings. But then came a time when counsel for the
Don inion government objected to Mr. McPhillips taking part in
the examination of witnesses to the extent which he desired, and
this led to Mr. MePhillips' withdrawal.

The arbitrators finally made an award fixing the price of tlu
land in question and the Dominion government appealed to the
Supreme Court of British Columbia. Hunter, C.J.B.C'., made an
order setting the award aside, basing his opinion, as I understand
it, on the neglect of appellant to join the provinee as a party.
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It is now sought to appeal from that order to this court. [am
of opinion that there is no right of appeal. The right of appeal
from an award given by <. 209 of the Railway Aet, ¢. 37, R8.C. P
(1906), is to a superior court, which, by the Interpretation Aect, '\\':;:'l“(:“
c. 1 of the same statutes, means in British Columbia the Supreme TION

Court of British Columbia. There is no statutory provision  yeedonald.
A

giving a further appeal. ¢l

The question now under consideration has been dealt with in
a number of eases, one of the most recent being St. John & Quebee
R. Co. v. Bull (1913), 14 D.L.R. 190, 16 Can. Ry. Cas. 284, in
which the older cases are referred to.

Counsel for the Harbour Board further argued that even if
there was no right of appeal to this court, yet hy sub-see. (1) of
said s. 209 it was provided that the right of appeal given by the
section should not affect the existing laws or practice in the
provinee as to setting aside awards, and it was submitted by
them that the proceedings below might be regarded not only as
an appeal pursuant to the section, but alternatively a motion to
set aside the award under the laws and practice of this provinee
which sanctions such motions on limited grounds.

Where an arbitration or an award has been improperly pro-
cured, the court may set it aside, but by the Supreme Court Rules
such a motion must be made within two months after the parties
have received notice of the award, and the appeal taken to the
Supreme Court was not within two months, and if it is to be
regarded as a motion to set aside the award it was= too late.

Now the notice of wotion to the Supreme Court states that
His Majesty the King, in right of the Dominion of Canada,
intends to and hereby appeals to the Suprene Court of British
Columbia, and further that the said court will be moved by way
of appeal for an order setting aside the award and for an order
declaring that the compensation fixed is insufficient and ought to
be inereased. At the opening of the case, counsel for the Dominion
government moved to set aside the award on the ground already
stated.  The judge said: “I do not see why this point was not
taken by way of motion to set the award aside.”  Mr. MaeNeill,
counsel for the Harbour Board, then said:—

Our rule requires it to be made within two months.
The Court:—A point of jurisdiction may be taken at any time.
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As I understand this observation, it means that the judge was o
the opinion that he could deal with the point in the appeal, and
in that, I think he was right. In other words, the order made v
one made in the appeal, and not as upon a motion to set the awar|
aside on grounds upon which it could have been attacked unde
provincial law. I do not think we can treat what took place beloy
as anything but an appeal under <. 209, and, therefore, this coun
has no jurisdiction to hear an appeal from the order there made,

The appeal should be quashed.

Magrmin, J.A., agrees in quashing the appeal.

GALLIHER, J.A., agrees with MacpoNawp, CLJ.A.

McPuiLuies, J.A.:—In my opinion, the appeal to this cout
should be quashed. 1 am in agreement with my brother Martin,
but merely wish to add that the Court of Appeal is not the superior
court referred to in =, 209 R.8.C. (1906) of the Railway Aet (al-o
see the Interpretation Act, . 1, R.S.C. (1906), <. 34 (26¢); even
if it were, and there was concurrent jurisdiction with the Supreine
Court of British Columbia, the appeal having been brought 1o
that court—i.e., heard by the Chief Justice of that court (Hunter,
C.J.B.C.)—the attempt in coming to this court would be “1)
appeal from the judgment in the court of concurrent jurisdiction”
(see Riddell, J., in Re Royston Park and Town of Steelton (1913,
13 D.L.R. 454, at 455, 456). In the Province of Ontario it i- a
matter of election as to which court shall be gone to; in this
province an appeal brought under the provisions of the Railivay
Act is incompetent to this court. It is to be remarked that very
recently an award made under the provisions of the Railway Act
relative to compulsory expropriation was carried by way of appeal
from the Appellate Division of the Supreme Court of Ontario,
to the Supreme Court of Canada, and then to the Privy Council
(Ruddy v. T.E. R. Co. (1917), 33 D.L.R. 193), but in the Province
of Ontario there is the right of appeal to the Appellate Division
of the Supreme Court of Ontario, and that being “the highest
court of last resort’’ in the province, an appeal laid to the Supreme
Court of Canada, which is not possible as the Railway Act now
stands with regard to the Province of British Columbia. There-
fore, in that, no such appeal as is here claimed is given by the
Railway Act; this court is without jurisdiction to entertain it.
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Eserts, J.A.:—An arbitration was held to ascertain the value

of the Kitsilano Indian Reserve.  An appeal against the award was
: taken by His Majesty the King against said award, under the Re
and Railway Aet, ¢. 37, 5. 209, R.S.C. (1906), to the Supreme Court  Kimsiiaxo

. A % " . 5 ARBITRA-
of British Columbia, and was heard by Hunter, C.J., and which TION.

appeal was allowed and the award set aside.

This judgment was appealed from, and, at the outset, 4 pre-
liminary objection was raised by motion by Mr. Livingstone, of
counsel for His Majesty the King, that, as the judgn ent appealed
from is a judgment of a superior court under the provision: of
the Railway Aect (above quoted), being the Supreme Court of
ourt British Columbia, and given on appeal from the award of arbi-
in trators appointed under the said Act and no appeal is given by
rior the said Aet or by any other Act from the judgment of the said
also superior court. Under the Interpretation Act, RS.C., ¢. 1, = 34

Eberts, J.A
ourt

wen (26), “superior court " means (¢) in the Provinces of Nova Scotia,
eme New Brunswick, British Columbia, the Supreme Court for each of
tto the said provinees respectively.

wer, I, therefore, am of opinion that the parties having invoked the

“H practice and procedure under . 209 and appealed to the uperior
on" court (which in British Columbia is the Supreme Court) have no

TR further appeal to this court, and the objection to the jurisdietion
isa of this court is sustained.

this The appeal should be disallowed. Appeal quashed.
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Aot ROBERT v. MONTREAL TRUST Co.

|w:ll Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff and
Anglin, JJ. March 11, 1918.

Companies (§ V F—262)—SUBSCRIPTIONS FOR SHARES—MISREPRESENTA-
meil _TION—DELAY IN REPUDIATING—ESTOPPEL.

" Silence for an unreasonable time after notice amounts to acquiescence
nce and laches which will estop a subseriber for shares in « company from
£ attacking his subscription on the ground of fraud or misrepresentation.

o,

hest ArpeaL from a decision of the Superior Court of the Provinee
eme of Quebec, sitting in Review at Montreal (36 D.L.R. 516, 52 Que.
now 8.C. 73), affirming the judgment of Lafontaine, J., at the trial and
bde maintaining the action with costs.

the The appellant subscribed for and agreed to purchase from
t. J. A. Mackay & Co., 100 preferred shares of the Canadian Jewellers,
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i L CAN.  Ltd., at 959 of the par value with 50 of the par value in bonus
i & 8.C. common stock of the company. It was also stipulated that the \
| Y Rosenr  underwriting could be pledged or hypothecated with any banking
I jh A MON:;IIEAL institution or trust company as security for advances. Prior to
B 5 Trust  the date of this agreement J. A. Mackay & Co. had borrowed from
i ; l i1 Lo, the respondent $131,103.10 and hypothecated the appellant s
i 2d 8 \
g Il{ g underwriting as collateral security for the advances already made .
& b and for further advances. !
! | ‘} The action was brought by the respondent against the appellant I
R to enforce payment by him of the amount of the shares subseribe, |
459 and was accompanied by a tender and deposit of certificates. i
& . - .
% The principal defence set up by the appellant was that his
4 g signature was procured by misrepresentations made to him by )
: J. A. Mackay as to the amount of preferred shares and common V
! shares “to be issued” and as to the jewellery businesses to he !
e acquired by the new company.
1' U he J. E. Martin, K.C., and T. Rinfret, K.C., for appellant; . /1. 1
i | Montgomery, K.C., and W. Chipman, K.C., for respondent. :
5 Fitspatrick.CJ.  Frrzratrick, C.J. (dissenting) :—The appellant agreed to take )
100 shares of Canadian Jewellers, Limited, of the par value of ]
e $100 each at 959 of the par value with 5097 of the par value in b
'%I:' bonus common stock. The respondent sues in this action a-
12‘\' assignee of the underwriting for $9,500 and interest. !
B oo u‘ The company was formed for the purpose of effecting a merger {
i w: of jewellery businesses on a large scale, but the promoters were
3 l: unable to carry out their intentions. !
H I’ The form of subseription signed by the defendant had the )
t f: ‘ following heading:— I
H i & ! Canadian Jewellers, Limited.
} # Authorized Capital. To be issued. T
! Preferred shares,. $2,500,000 £1,500,000 |}
| | : Common shares,. ... ... 2,500,000 1,500,000 1
p £ The amount of stock actually issued was $600,000 preferred }
{ ﬁr and $671,000 of common. .
k' Harry Timmis, the president of the company, who was the ‘,
! /. originator of it, says in his evidence:— .
! ;‘i‘: We started out with the idea that we would make a very big company )
] 1 % out of it, and that we would bring all the jewellery concerns that we could 8
! i bring in on advantageous terms . . . The company unfortunately wos t
! 1:» not as strong as it should have heen because what 1 had originally planned t!
) had not been carried out.
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Q.—With all these coneerns which T have mentioned to vou which were to
come in you would have had $1,500,000 preferred and $1.500,000 common?
A.—Quite so.

It must be admitted that the purchaser is entitled to get ub-
stantially at any rate what he has bargained for by his contraet.
In the case of an agreement to take shares in a company, the
capital issued, if not equal to that proposed, must at least be
adequate for the purposes of the company. It would be impos-
sible to enforee a contract entered into on the faith of the com-
pany having at least prima facie a sufficient capital if this were so
reduced as to render the success of the company’s operations
impossible and the loss of the purchaser’s money certain,

Now the very nature of the scheme for the carrying out of
which this company was organized called for a very large capital.
Without it, it is obvious that whatever business they might be
able to transact they could not be able to effect a consolidation of
a number of the principal businesses in the jewellery trade.

The difference in this case between the capital to be issued and
what was actually issued was not merely one of degree, did not
merely involve the probability of the company being erippled for
want of sufficient capital, it rendered the company incapable of
accomplighing the avowed object of its existence.

The underwriting contained a clause agreeing that ““ this under-
writing may be pledged or hypothecated with any banking insti-
tution or trust company as security for advances.”

The respondent’s main contention is that the appellant is
estopped as if the instrument were a negotiable security. 1 think,
however, the doctrine of equitable estoppel which he invokes can
have no application where the subject matter of the contract has
never come into existence. It is not a question of the assignee
being unaffected by equities between the vendor and purchaser.
The purchaser cannot be expected to give his money for nothing;
he is entitled to his part of the bargain, and he is entitled to get
substantially what he has agreed to purchase, not something
essentially different and which may be of no value.

If I agree with a builder to put up a house for me for $20,000,
and that he may pledge the contract for advances to enable him
to carry out the work, this does not mean that the builder can put
the $20,000 in his .pocket without doing any work and leave me
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to be sued for this amount by the lender of the noney. It doc-
mwean, on the other hand, that I cannot, after the house has been
built, claim to set off against the contract price a debt owing to m
by the builder.

It would be difficult to lay down any general rules as to th
rights and liabilities of the purchaser and the lender in these case-:
they must, I think, depend upon the particular circumstances of
each; that the effect of the pledge of the contract could ever b
the same as the indorsement by the purchaser of a negotialle
instrument cannot, I think, be maintained. The respondent -
error is in regarding it as such, and as being an absolute security
regardless of the nature of the contract.

The appellant’s case has been prejudiced by his refusal or
omission to answer the communications addressed to him by the
respondent; but unless there was some obligation upon him to do
50, his legal liability can hardly be altered in consequence. The
respondent quotes from the case in this court of Ewing v. Dominion
Bank (35 Can. 8.C.R. 133), where it was said:—“Where a nun
has kept silent when he ought to have spoken, he will not be per-
mitted to speak when he ought to keep silent.”

That is obviously assuning the obligation to speak or to keep
silent.

Now what was the obligation in this case, if I am right in

. supposing that the company never offered the appellant, was

never in a position to offer him, the shares which he had agreed
to take? Was he not, strictly speaking, justified in doing nothing
but waiting until this was done? Timmis, the president of the
company, questioned as to the reduction of capital, says:—* I don't
know that we ever reduced. We have not yet carried out all our
intentions.” And in respondent’s factum it is said:—

The reason for issuing a smaller amount was that the plans of the organizers
were changed to suit the situation subsequently arising. The promoters’
intentions had not yet been all carried out. Nothing would prevent the issue
of further shares.

The appellant, we must suppose, is and always has been ready
and willing to carry out his part of the bargain when the vendors
offer him the shares for which he has subseribed. It is true that
if a man claims to rescind his contract to take shares in a com-
papy on the ground that he has been induced to enter into it by
misrepresentation he must rescind it as soon as he learns the f:ets,
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loes but that iz not this case in which the appellant is not suing but CAN.

een only seeks to rescind his contract as matter of defence to the R

i action, if and so far as he does seek to rescind the contract, s
It is going a great deal too far to say that his (the appellant's) \|..\;~-m .

the failure to say or do anything amounts to approval of the statement — Trisr

ses; of his indebtedness to the respondent contained in the letters, Co

8 of And then when it is complained that the appellant has done Vitzpatrick.CJ

* e nothing why has the respondent done nothing all this time beyond
whle writing three letters, the failure to obtain an answer to which was
nt's certainly notice to them that they ought to take some action to

rity insist on such rights as they supposed they had against the appel-
lant?  Even if there be no excuse to be made for the appellant, -
I or there were laches on the part of the respondent.

the I am disposed to think that the pleadings sufficiently cover the
» do defence of the appellant, but if it were necessary they ought to he
The amended. o

ton For these reasons I would allow the appeal.

vin Davies, J.:—I would dismiss the appeal with costs. Davies, J

per- IpingToN, J.:—Inasmuch as it has not been made quite clear  Idington, s
that the respondent actually changed its position or did anything

weep except procure the certificate of stock tendered by this action, and

bring the action on the faith of the underwriting contained in the

tin appellant’s subseription for stock now in question, I am inclined
wias to hesitate before adopting the grounds of estoppel in the strict
recd legal sense of the term used in the court below as entirvely sufficic 1

hing to rest the judgment upon.
the In another and wider sense than the technical applicat 1 of
on't the term “estoppel,” and which I will proceed to explain case

our may well be made to turn and the judgment be rested.

The appellaut has entirely failed to make out any case of fraud
or misrepresentation of an existing fact whereby he was induced
to sign the contract in question. He merely, according to his own
evidence, sets up that the thing he bargained for was not the thing
sy that had been tendered him. In other words, he says he had been
dors led to understand that the stock he was subseribing for was in a
that company of greater importance than the company that actualiy
om- resulted from the procrotion of Mackay and others.  He says that
t by because it was a company having only an issue of 600,000 preferred

nzers
ters'

et stock with an issue of 600 and some odd thousand of common
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stock, instead of a company which had been hoped for of one
million and a half preferred stock and one million and a half com-
mon stock, therefore he is relieved of his bargain.

I cannot accede to the proposition that as a matter of cours
the failure of realization of a man's expectations in this regard,
apart from any express stipulation providing for such a condition
of things as he expected, he can withdraw on account of a di--
appointment resting upon so little as appears in this case.

We have no such condition or stipulation existent as between
the parties concerned, but we are asked, as it were, to engraft
same into or on to that form of contract which they chose to
‘adopt. There is nothing to help in the form of contract except
the words “to be issued” at the heading which I would read
“authorized capital to be issued.”

I cannot infer from the use of such terms in the place it occu-
pies in the instrument and read in light ¢f the attendant circum-
stances, any such meaning as to imply that in default of that
expectation being realized the subseription for stock should he
null and void.

Then we have it made clear by the evidence that there were no
persons present at the making and signing of the contract except
the appellant and Mackay. The latter swears positively that the
conversation did not last more than five minutes, and that he did
not use any language properly giving rise to any such expectations,

The appellant failed to contradiet this, or swear that it lasted
longer. His memory fails, he admits, to serve him either as to
that or the express language which passed between them.

Now I take it that in weighing evidence of that kind and
determining which of these two parties is right, that the man to
act in the way the appellant acted towards Mackay and towards
the respondent in failing to answer one single word calling atten-
tion at different times, spread over many months, demanding
payment, is not in a position to ask any court to accept his version
of the understanding reached or such a construction as he secks
to put upon the transaction to which he subscribes his name, when
that document, as I hold, neither expressly nor by implication
bears it.

Common fairness and a straightforward mode of dealing with
other men, as well as a proper regard for the rights of others on
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one the part of a business man, renders it imperative, in my opinion, CAN.

nm- that under the circumstances detailed in the evidence herein the 8.C.
appellant should have spoken promptly and decidedly and Rt

s explained why he was failing to pay. g X

g -y .. MoxTrREAL

wd, It may not be estoppel in pais as usually understood, but it is ~ Tresr

tion the kind of thing that precludes a man from imputing to another l

dis- conduct or expressions of a misleading character, which he abso-  Idington, 1.
lutely denies, when there is nothing in the documents that passed

een entitling him to take that position. 1 think the effect of such

raft denial stands good under such circumstances as presented by this

s to case, and deprives appellant of any effective support for his under-

ot standing on which he rests his appeal.

end And as to the ground of illegality of the common stock which
he presents in his evidence, I fail to find it made good by anything

"l in the case.

um- I, therefore, think that the appeal should fail with costs, and

hat the judgment below be sustained.

| be Dur¥, J.:—I think the appeal should be dismissed with costs Duff, 1.
ANGLIN, J.:—On or about the 30th December, 1911, J. A, Anglin,J

N0 Mackay, president of J. A. Mackay & Co., Ltd., procured the

opt signature of the defendant Robert to the agreement sued upon
the which is as follows:—
did Canadian Jewellers, Ltd.

Authorized Capital. To be issued.
Preferred shares. .. ... ... 82,500,000 £1,500,000
sted Common shares.. . ........ 2,500,000 1,500,000

ons,

s to All shares of the par value of $100 cach.
We, the undersigned, severally subseribe for and agree to purchase from
J. A. Mackay & Co., Limited, preferred shares of the above company to the
and number and amounts set opposite our respective names.  The price to be
1 to paid for said shares is 959, of the par value thereof with 50, of the par value
ards thereof in bonus common stock of the company. The purchase price to be

paid on the 15th day of September, 1912,

This underwriting may be pledged or hypothecated with any banking
ling institution or trust company as security for advances. This agreement may
<ion be signed in counterpart and all counterparts taken together shall be deemed
ks to be one original instrument,

Nume of Sub-  Address.  No. of shares  Total amount, Witness
‘hen scriber. subseribed. of subseription.
tion (Sgd.) $10,000.00 (Sgd.)
E. A. Robert  Montreal.  One hundred. J. A, Mackay.
eith The Canadian Jewellers, Limited, was incorporated by letters
patent issued under the Dominion Companies Act.

ten-

s on

13—41 p.L.R.
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Prior to December 30, 1911, Mackay, who attended to its
“financing”’ and the underwriting of its stock for the new com-
pany, had borrowed for that purpose from the plaintiff, the
Montreal Trust Co., $131,103.10. On January 6, 1912, he hypothe-
cated the defendant’s agreement to purchase stock with the trust
company as collateral security for the advances already made to
him and for further advances. Further advances appear to have
been made to Mackay after December 30, 1911.  But, so far as
appears, no advance was made after April 19, 1912,

This action was brought by the Montreal Trust Co. against
Robert on January 21, 1915, to enforce payment by him of the
amount of his underwriting ($9,500), with interest thereon at 77;
per annum from September 15, 1912, the action being accom-
panied by a tender and deposit of a certificate issued in the name
of the defendant for 100 shares of the preferred stock and another
certificate for 50 shares of the common stock of the Canadian
Jewellers, Limited.

Apart from formal pleas, the defences set up are that the
signature of the defendant was procured by misrepresentations
made to him by Mackay as to the amount of preferred shares and
common shares “to be issued” and as to the jewellery businesses
to be acquired by the new company; that the shares tendered
were part of a block of stock illegally issued by the Canadian
Jewellers, Limited, without consideration, and for illegal secret
profits and commissions and are not fully paid up and are of no
value; and that the company has mortgaged its assets, with the
assent of J. A. Mackay & Co., for $70,000, and has thus rendered
its stock worthless.

The last-mentioned plea, probably demurrable, was not
pressed.

The evidence does not support the plea of illegality in the issuc
of shares. J. A. Mackay & Co. appear to have paid for those
issued to them.

The company was in fact organized and has been carried on
with a subseribed capital of only $600,000 in preference shares
and $671,000 in common shares, and did not include two or three
of the principal jewellery firms whose businesses the defendant
claims it was represented to him would be acquired.

It may be noted that the defendant does not plead that it was
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a term or condition of his subscription that he should be liable
thereon only in the event of and upon $1,500,000 in preference
shares and $1,500,000 in common shares of the capital stock
being subseribed for. The plea in this connection is solely one of
misrepresentation. Had it been of the former character, however,
in view of the provisions of the Companies Act (R.8.C. ¢. 79) as to
the ement of busi (8. 26) and the allotment of stock
and liability for calls thereon (ss. 46, 80, 132, 140), I should hesi-
tate to hold that a mere statement at the head of an underwriting
agreement as to the capital to be issued implies that it is a term or
condition of the subscriber’s contract that he should be under no
liability to take or pay for shares unless and until the amount so
stated has been subseribed for, or that his liability should cease if
the scheme of issuing the amount of stock thus stated should be
changed and the issue of a smaller amount determined upon.
Ornamental Pyrographic Woodwork Co. v. Brown, 2 H. & C. 63;
Lyon’s case, 35 Beav. 646, 55 E.R. 1048; Buckley's Law of
Companies (1902), 569-70; but see Elder v. New Zealand Land
Improvement Co., 30 L.T. 285. In the case of a company incor-
porated under that statute, a subseription contract intended so to
restrict or qualify the subseribers’ liability must, I think, in view
of its provisions above referred to, be couched in clear and explicit
language. But it is unnecessary to pass upon a possible defence
which has not been pleaded.

Neither is it pleaded that the shares for the price of which the
defendant is sued are not the shares which he agreed to purchase,
or that the company is not that a portion of whose stock he agreed
to underwrite. That was the issue in Windsor Hotel Co. v. Lafram-
boise, 22 L.C. Jur. 144,

Dealing with the case, therefore, purely as one of misrepre-
sentation, it becomes material to consider the evidence given in
support of that defence. j

The testimony of the defendant is far from wholly satisfactory.
Indefinite in his examination-in-chief, on cross-examination he
probably deposed with sufficient distinctness and particularity to
the making of the representation as to the amount of the stock to
be issued, but he left quite vague and uncertain what he may have
been told, if anything, as to the inclusion of the firms whose
omissions he complained of. Mackay, called in rebuttal, dis-

181

CAN.
8.C.

RoBerT

v.
MONTREAL
TrusT
Co.

Anglin, J.




DominioN Law ReporTs. [41 DLR.

tinctly denied having made the statement that the acquisition of
the businesses of these firms had been or would be arranged for,
but did not deny that he had made the representation as to
capitalization. With Martineau, J., I am of the opinion that the
latter is the only misrepresentation the making of which has been
at all satisfactorily proved. The defendant, however, did not
pledge his oath either that he had been induced to subseribe by
this representation or that he would not have done so had it not
been made. Under the circumstances of this case, especially
having regard to the defendant’s failure to disaffirm or repudiate
his contract for at least 214 years after he had full knowledge of
the falsity of the misrepresentation he alleges, I think strict proof
that he had in fact been induced by it to subscribe should be
exacted. Art. 993 C.C.; 4 Aubry et Rau (1902), No. 343 hi-.
p. 504; Larombiére, art. 1116, No. 3; 24 Demolombe, No. 175;
Morrison v. The Universal Marine Ins. Co., L.R. 8 Ex. 197, at 206;
Smith v. Chadwick, 9 App. Cas. 187, at 195-200. His defence
upon both the alleged misrepresentations, in my opinion, there-
fore fails.

But had he made a case which otherwise would clearly entitl:
him to avoid his contractual obligations (Bwlch-Y-Plwm Lead
Mining Co. v. Baynes, L.R. 2 Ex. 324), I incline strongly to the
view that his delay in repudiating liability should, under all the
circumstances. be taken to raise a presumption of acquiescence
or confirmation—of an election not to avoid, which precludes his
doing so. Qui tacet consentire videtur.

According to his own evidence, Robert made up his mind some
time before the maturity of his underwriting on September 15,
1912, that he was not bound by it. He does not give more pre-
cisely the date when he learned of the falsity of the represent:-
tions of which he complains. ~ Although he was written to fre-
quently—by the plaintiff, on September 14, 1912, December 13,
1912, and the 7th of August, 1913—and by J. A. Mackay & Co. on
November 9, 1912, and May 5, 1914—pressing for payment of hi-
subscription, he took no step to repudiate liability; he did not
vouchsafe an answer to any of the letters so addressed to hin.
He simply allowed matters to rest in this position until after thi-
action was begun in 1915. His first repudiation was that in hLi:
plea delivered on April 1, 1915. Under these circumstances he i
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in my opinion, debarred from setting up the alleged misrepresenta-
tions as a defence. I think he would be so debarred if this action
were brought by J. A. Mackay & Co. or by the Canadian Jewellers,
Limited, itself, as a transferee of his subscription; and his position
is certainly not more favourable when sued by the plaintiff as
pledgee for bond fide advances.

In the judgment of the Judicial Committee in United Shoe
Machinery Co. of Canada v. Brunet, [1909] A.C". 330 (a ease from
the Province of Quebee, in which, however, the defence of mis-
representation was rejected beeause of positive acts implying
acquiescence), it is formally laid down that in order to maintain
a plea that he was induced by false representations to make the
contract sued upon, a defendant must establish (1) that the repre-
sentations complained of were made; (2) that they were false in
fact; (3) that the person making them either knew that they were
false or made them recklessly without knowing whether they were
false or true; (4) that the defendant was thereby induced to enter
into the contract; and (5) that immediately on, or at least within
a reasonable time after, his discovery of the fraud which had bheen
practised upon him he elected to avoid the contract and accord-
ingly repudiated it. Lord Atkinson says:—

Of these the last is the most vital in the sense that it is the condition
precedent which must be fulfilled before the respondents can escape from the
obligation of the contraets they have entered into, however fraudulent those
contracts may be. A contraet into which a person may have been indueed
to enter by false and fraudulent representation is not void but merely voidable
at the election of the person defrauded after he has had notice of the fraud.

This rule in regard to voidable contracts has always been held
to apply ratione subjecte materice with particular force to an agree-
ment to take shares in a company.

Lord Davey, in his judgment in Aaron’s Recfs v. Twiss, [1806]
A.C. 273, at 294, says:—

Lapse of time without rescinding will furnish evidence of an intention
to affirm the contract. But the cogency of this evidence depends on the par-
ticular circumstances of the case and the nature of the contract in question.
Where a person has contracted to take shares in a company and his name has
been placed on the register, it has always been held that he must exercise his
right of repudiation with extreme promptness after the discovery of the fraud
or misrepresentation, for this reason: the presence of his name on the register
may have induced other persons to give credit to the company or to become

members of it.
Mellor, J., in delivering the judgment of the Exchequer Cham-
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ber in Clough v. London and North Eastern R. Co., L.R. 7 Ex. 26,
s0 often quoted with approval, said, at p. 35:—

8o long as he (the person on whom the fraud was practised) has made no
election he retains the right to determine it either way, subject to this, that if
in the interval, whilst he is deliberating, an innocent third party has acquired
an interest in the property, or if in consequence of his delay the position even
of the wrongdoer is affected, it will preclude him from exercising his right 1o
rescind.

And lapse of time without rescinding will furnish evidence that he has
determined to affirm the contract; and when the lapse of time is great, it
probably would in practice be treated as conclusive to shew that he has so
determined.

We are not here dealing with an ordinary contract to acquire
from a shareholder shares already issued in a company organized
and carrying on business. The defendant’s agreement was an
underwriting contract. It is so characterized upon its face. He
must have been fully aware that his subscription might operate
as an inducement to others to take stock in the Canadian Jewel-
lers, Ltd., or to a company or person in the position of the plaintiff
either to give credit to it or to a person holding towards it the
relation which J. A. Mackay & Co. occupied, or to extend the
term of such a credit, if already given. His position was not
materially different in that respect from what it would have been
had he made application for his stock directly to the company
itself.

A person seeking to set aside a voidable contract to take shares in a com
pany on the ground of misrepresentation’ must take steps for that purpos
immediately on discovering the misrepresentation.

He must proceed with the very utmost promptitude possible in such
case. Oglivie v. Currie, 37 L.J. Ch. 541,

If a man claims to rescind his contract to take shares in a company on th
ground that he has been induced to enter into it by misrepresentation, he must
rescind it as soon as he learns the facts or else he forfeits all claim to relief.

Sharpley v. Louth and East Coast R. Co., 2 Ch. D. 663, 685.

It is impossible, said Lord Cranworth in Oakes v. Turquand, L.R. 2,
H.L. 325, 369, to allow a person who has taken shares and has gone on for
nearly a year taking his chance of profit to turn round when the speculation
has proved a failure and claim to be released on the ground that he was ignor
ant of something with which the least diligence must have made him acquainted
Still more clearly must it be impossible where the case is one not
merely of culpable ignorance, but of actual knowledge of the
grounds of voidability.

As put by Riddell, J., delivering the majority judgment in the
Ontario Appellate Division in Morrisburg and Ottawa Electric k.
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Co. v. O'Connor, 23 D.L.R. 748, 34 O.L.R. 161, holding that
repudiation of liability on a subscription for shares on account of
matter entailing voidability must be made promptly after dis-
covery of the facts, the subscriber is not bound, but may elect to
approve or disaffirm—in short, the contract is voidable and not
void. It is wholly immaterial on what ground or for what reason
it is voidable—the important matter is that it is so. Compare the
language of Lord Cairns in Ogilvie v. Currie, 37 L.J. Ch. 541, at the
beginning of p. 546: See art. 1000 C.C.

The man who has learned facts which entitle him to avoid a
contract cannot be allowed to defer indefinitely the exercise of an
election in which others are interested. The time must come when
he will be taken either to have foregone that right or to have exer-
cised it in favour of affirming. In the case of subscriptions for
shares in a company, as in that of contracts of a speculative
character, a comparatively short delay will ordinarily be con-
clusive: Bawlf Grain Co. v. Ross, 37 D.L.R. 620, 55 Can. 8.C.R.
232; Directors of Central R. Co. of Venezuela v. Kisch, L.R. 2 H.L.
99, at 125.

Viewed as a case of election, actual or presumed, prejudice to
the plaintiff, to the Canadian Jewellers, Ltd., or to its creditors or
other shareholders would seem to be immaterial and irrelevant to
the answer to the plea of misrepresentation. If, on the other
hand, that answer should be regarded as one of laches, such
prejudice may be a material element. From this point of view it
may be that if the subscriber's delay in repudiating after having
acquired knowledge of grounds of voidability has caused no
prejudice whatever to the company, to its shareholders or to its
creditors, it would be excusable. But where, as in the case at bar,
the circumstances give rise to a strong probability that some such
prejudice must have been occasioned, I think the burden will be
on him to make out that case—always difficult and under ordinary
circumstances practically impossible.  Or it may be that he will
be required to establish that under the actual circumstances no
such prejudice could have arisen. Nothing of the kind has been
attempted here.  Other subscriptions were hypothecated by
Mackay with the plaintiff after that of the defendant had matured
—some of them as late as February, 1913. Having regard to
what appears to have been the course of business between Mackay
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and the plaintiff it would seem altogether likely that these sub-
seriptions were procured after September, 1912. The plaintifi’s
loan to Mackay & Co. was allowed to run on. At the time of the
trial it was slightly larger than at the end of December, 1912, It is
impossible to say that these later subseriptions and this extended
term of credit may not to some extent have been influenced by
the fact that the defendant allowed himself to continue to be
regarded as an underwriter liable to contribute $9,500 to the com-
pany’s capital. That fact may likewise have affected the loaning
of £70,000 to the company of which the defendant has complained.

Where a clear and gross case of laches has been made, such as
the evidence here disclozes, I very much doubt that the courts can
be called upon to enter on the enquiry whether prejudice has or
has not in fact resulted in any of the many directions in which it
might be possible—an enquiry necessarily prolonged and far-
reaching and as to the exhaustiveness of which the attainment of
certainty must usually be impracticable.  While I fully appreciate
the force of the introductory observations of Sir Barnes Peacock
upon the doctrine of laches in delivering the judgment of the
Judicial Committee in Lindsay Petroleum Co. v. Hurd, 1.R. 5 P.C.
221, at 239-240, I rather incline to the view that, in a case like that
at bar, as in the case of a contract made with an agent to whom «
secret commission has been paid, which we have had oceasion
recently to consider fully in Barry v. Stoney Point Canning C'o.,
36 D.L.R. 326, 55 Can. S.C.R. 51, the possibility of prejudice will

itself be deemed conclusive. It was the obvious impossibility of
any such prejudice that led to relief being given the defendant in
Aaron’s Reefs v. Twiss, [1896] A.C. 273, the delay there alleged
having occurred only after the company had declared his share:
forfeited.

Lest it might be thought to have been overlooked, T should
perhaps refer to Farrell v. Manchester, 40 Can. S.C.R. 339, in
which passages are to be found, notably one at p. 356, at fir<t
blush somewhat at variance with views I have expressed. That
was a case where there had been prompt repudiation followed by
some delay in suing for rescission. There were special circun-
stances which were held sufficiently to account for and to excuse
this delay—and it is said, at p. 359:—*“The case presents few of
those characteristics that differentiate the usual stock cases cited
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from others regarding fraud entitling to rescission, so as to render
each day’s delay strong evidence of (absence of) that prompti-

tude justice in some cases demands.”

Mere lapse of time may import acquiescence amounting to
affirmation.  If great, it may, without more, do so conclusively:
Clough v. London & N.W.R. Co. L.R. 7 Ex. 26, at 35, Where the
subject matter is highly speculative—where the possibility of
others being affected is very great, a comparatively short time
may suffice. A man entitled to avoid a contract cannot indefi-
nitely withhold his election in order to exercise it as may ulti-
mately prove advantageous to himself. Had the Canadian Jewel-
lers, Limited, turned out a great success, as a subseriber for £10,000
worth of preference shares out of $600,000 worth issued, and of
£5,000 ‘worth of common shares out of an issue of $670,000 worth,
Mr. Robert’s position would have been much better than it would
have been, with like success, had the issue capital been $1,500,000
preference and $1,500,000 common; and in that easc we should
have heard nothing of repudiation. He eannot be allowed to
defer his repudiation for nearly 3 years, with full knowledge of the
misrepresentation of which he eomplains, until satizfied that his
interest lies in that direction, having meantime taken the full
benefit of the chance of suceess of the venture,

Had the case at bar arisen in any of the other provinces of
Canada, where English law prevails and there is no statutory
preseription of the action of rescission for fraud, I should have
been prepared to discard the defence of misrepresentation on the
sole ground of delay under circumstances importing an election
not to avoid, or the loss of the right to elect by acquiescence.
The provisions of art. 2258 C.C'. (art. 1304 C.N.),

2258, —The action (s) . . . in rescission of contracts for errorm
fraud, violence or fear are prescribed by ten years. This time runs
in the case of error or frauc. from the day it was discovered.
and the doctrine of the civil law as to the requisites of tacit con-
firnation (3 Baudry-Lacantinerie, “Des Obligations,” Nos.
2024-5 and 2004-5), however, are said to present obstacles to the
application of this doctrine in the Province of Quebee. I assume
art. 2258 to be applicable, at least by analogy, to a defence of
fraud. Yet, we have the authority of the Privy Council in United
Shoe Machinery Co. v. Brunet, [1909] A.C. 330, that unreasonable

187

CAN.
8.C.
RoserT
.
MONTREAL
"RUST

Co.

Anglin, J.




DomiNioN Law ReporTs. (41 D.LR.

delay in repudiation affords an answer to a defence of misrepre-
sentation in Quebec. In Guyon v. Lionais, 27 L.C. Jur. 94, where
art. 2258 had been brought to their attention, their Lordship-
took the same view. At p. 104, they say:—

The transaction . . . was one which, upon a suit brought in proper
time, Dame Marguerite Roy might fully have impeached on th
ground of fraud.

At p. 107, they continue:—

The action was no doubt commenced within, though only just within, th
legal term of prescription. But that does not in such a suit relicve a part:
from the consequences of his own acts or laches. A court of justice will not
give its aid to a person seeking to set aside his own solemn deed of sale, if it
appears that he has acquiesced in it for years, lying by, until by circumstances
and the expenditure of capital, the subject matter of the sale has greatly iu-
creased in value and new interests have been created in it. He must su
promptly, or explain the delay.

Lemerle, in his Treatise on Fins de Non Regevoir, says at
p. 186:—

Quiconque aurait gardé le silence dans une circonstance ol il devait
parler, sur une action qu'il devait approuver, pourrait, dans certains cas
étre réputé avoir donné un , une approbation ptible d'opercr
fin de non regevoir,

And at p. 189:—

A-t-on gardé le silence sur une exeeption d'incompétence, de nulliié,
ou sur demande susceptible d'étre formé en premidre instance, ce silence est
réputé approbation et emporte r iation aux moyens qu'ona négligé

No doubt, as put by Lord Wensleydale in Archbold v. Scully
9 H.L. Cas. 360, at p. 383:—

So far as laches is a defence, I take it that where there is a Statute of
Linitations, the objeetion of simple laches does not apply until the expiration
of the time allowed by the statute. But acquiecscence is a different thing; i1
means more than laches.

It implies an election to affirm or an abandonment of the right
to elect to avoid. See, too, the language of Turner, L.J., in Lif
Association of Scotland v. Siddal, 3 De. G.F. & J. 58, at 72.

Moreover, it would seem eminently desirable that a subserip-
tion for shares in a company should entail similar obligations, and
that the right to avoid or repudiate it should be subject to the
same conditions throughout Canada. All our companies are con-
stituted and organized on a somewhat similar basis, and share«
in them are of the same nature in Quebec as elsewhere in Canada.
Shares in the same company are very often underwritten or sub-
scribed for in several provinces, including Quebec. The English
idea as to the nature of the interest of the subseriber for shares or
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the shareholder and the incidents attached to it runs through all
our companies’ legislation. Many of the questions which arise in
connection with the formation and administration of companies
are determined in the Province of Quebec as elsewhere in Canada,
according to the principle established in the English courts. It
would, I think, be most unsatisfactory if the right of a subseriber
in Quebec for shares in a Dominion company to d saffirm his
obligation to take or pay for them should endure for 10 years
after he had fully learned the facts which render that obligation
voidable, whereas the lilze right of a subscriber in British Columbia
or Ontario for shares in the same company would be unavailable
to him should he fail to repudiate his obligation with the utmost
promptitude reasonably possible after discovering its voidability.
While I should deprecate any attempt to modify or affect any
doctrine of the civil law of Quebec or an established construction
of any legislation of that province by an introduction of English
law or by adopting English views or practice merely for the sake
of securing conformity, I incline to think that in regard to sub-
seriptions for shares in companies, “in the absence of any legis-
lation in force in Quebec inconsistent with the law as acted upon
in England” and other provinces of Canada, and in the absence
of any jurisprudence or established practice to the contrary, the
courts of Quebec might well accept and apply the English rule
imposing prompt repudiation as a condition of maintaining a plea
of misrepresentation or granting the relief of rescission on that
ground, and that while the right to répudiate on that ground may
there be held not to be legally extinguished until the expiry of the
limitation period prescribed by art. 2258, the courts may decline
to give effect to it in cases where that would be the attitude of
courts administering English law. (Cory v. Burr (1882), 9 Q.B.D.
463,at469.) The considerations which require the highest degree
of diligence in the repudiation of voidable subscriptions for shares
in companies under the English law apply with equal force in the
Province of Quebec: Préfontaine v. Grenier, [1907] A.C. 101, 110.

I am, for these reasons, of the opinion that Mr. Robert could
not have successfully defended this action had it been brought by
J. A. Mackay & Co. or by the Canadian Jewellers, Limited, as
assignee of his agreement to take shares. The position of the
present plaintiff is, if anything, more favourable.

I would dismiss the appeal. Appeal dismissed

189

CAN.
8.C.

i OBERT
v.
MONTREAL
Trust
Co.

Anglin, J.




Statement.

Walsh, J.

DomiNion Law REPORTS. (41 D.LR.

TOOLEY v. HADWEN.
Alberta Supreme Court, Walsh, J. June 21, 1918,

Seeciric PERFORMANCE (§ I E—30)—SALE oF LAND—CLAUSE MAKING TIME
OF THE ESSENCE—AGREEMENT TO EXTENSION OF TIME—FAILURE 10
PROPERLY NOTIFY,

Specific performance of an agreement for sale of land will be enforced,
notwithstanding a clause making time of the essence, and that the con-
tract is to be null and void if the interest is not promptly paid when due;
if the vendor agreed to an extension of the time of payment and the
notice dvﬁr}ilgly fixing the time in which payment must be made is

"R ilmer v. BC. Orchard Lands, 10 D.LR. 172, [1913] A.C, 319, followed.
Steedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C. 275, referred to.)
Action for specific performance of a contract for the sale of

land.

Frand Ford, K.C., for Tooley; N.D. Maclean, for Hadwen.

Wawsn, J.:—Hadwen, by agreement in writing, agreed to sell
to two men named Johnson and Smith the land in question and
by subsequent assignment their interest in this land became vested
in Tooley. He recorded a caveat to protect his interest in this
land and Hadwen gave him notice to proceed under it pursuant
to 5. 89 of the Land Titles Act. The matter comes before me hy
way of originating notice upon the application of Tooley to sub-
stantiate the interest claimed by him in this land under his caveat.

The purchase price mentioned in the agreement was $3,000, of
which $1,000 was paid down and the balance of $2,000 was made to
fall due on September 1, 1919, with interest at 87 payable on
September 1, in each of the years from 1915 to 1919 both inclusive.
The year's interest which fell due in 1915 was paid in full and one-
half of the interest which fell due in 1916 has been paid, but no
more. The agreement contains the following printed clause:

Time is to be considered the essence of this agreement
and the following clause written in with a pen:

It is further agreed that if the interest is not paid promptly when due
this agreement is null and void and the purchasers agree to peaceably
give up possession,

Hadwen's contention is that the default in the payment of the
interest due in 1916 has, in the face of the two clauses of the
agreement above quoted, put an end to Tooley’s rights under it
and he is, therefore, entitled to have the caveat removed.

The assignment of this contract to Tooley was made on Septem-
ber 25, 1916. He knew, then, that $80 of the interest which had
fallen due on the 1st of that month was in default but it was the
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expectation of both himself and the original purchasers that it
would be paid out of the purchase price of a part of the land that
had been sold to the Edmonton Dunvegan and British Columbia
Railway Co., instructions having been given the company’s
solicitors to pay the same to Hadwen. On November 26, 1916,
the first communication on the subject took place between the
parties in the form of a letter from Tooley to Hadwen stating,
amongst other things, that he had taken over this place from
Johnson who had “assigned over to me all his rights in the place
so that I have just you to deal with. T hope this will suit you.”
Hadwen replied to this under date of December 8, 1916, expressing
his surprise that Johnson would sell without telling him and stating
that $80 of the interest due on September 1, 1916, was still unpaid
and continuing:

If you have bought him out you will be required to pay up the balance
of the interest for this year at once which is 80, you can buy a draft there and
mail it to me. You would get the copy of contract from him and you will
see in it what the conditions are if the contract is not earried out in full and to
the letter but I don’t want to make trouble for anyone.  You had better see
if all taxes are paid, and pay balance of interest at once. You see I did not
get high price for the land and gave long time for payment and I only received
a small payment down so I cannot afford to let the payment drag. When
did you buy out Johnson you should have had a eaveat made out and file
in the recording office and sent me notice of same but you shall see that all
taxes are paid up to date also the interest. If these things are not done 1
can claim the land any time without recourse. I don't want to see you get
in trouble so am warning you and telling you what to do.

Tooley wrote Hadwen acknowledging the receipt of this
letter stating that he was surprised to hear that the interest was
in arrear and explaining that he thought it would have been paid
out of the railway money. He then continued:

I am well aware, Doc., that the interest must be paid by the present
holder, myself, but would ask you to give me a while to investigate this matter
from Short & Cross at Fdmonton. Johnson claimed he had only received
half the money for the right of way. However it is, Doc., I ean assure you the
interest will be forwarded as soon as I have found out the true facts
The caveat is being made out and filed in the recording office.

The caveat was in fact recorded on December, 29,1916. Had-
wen wrote Tooley the following reply from Thoeny, Montana:
P. J. Tooley, Esq., Jan, 8th, 1917,

Grand Prairie City, Alta.

Your letter at hand. The fact is I consider all rights under my contract
with C. W. Johnson as void by his failure to comply with the terms thereof.
However, if you want to accept and continue his agreement I have no objections
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but I want to say that unless the remittance for the interest and evidence of
the payment of the taxes reaches me by February 1st I will not consider any
deal you may have had with Johnson in any manner.

I do not know what deal you have had with Johnson but the matter of
fact Johnson has failed to comply with the terms of agreement and he is vir-
tually out of the deal but if you care to assume his liabilities with me and will
make the payments of the interest due and show that the taxes have been
paid I will let you have the land under the agreement I had with Johnson.
The payment of the interest and your agreement to assume the terms of the
contract of agreement being hereby made a condition precedent to you taking
any right under the Johnson contract.

I do not want to appear as being too severe but I have to take care of my
legal rights and unless you want to show good faith by doing business at once
I cannot safely let this matter run and upon advice of my attorney I have to
make this plain so I hope you will get the interest to me and see that the t.xes
are paid by Feb. 1st. (Sgd.) T. M. Hadwen.

Tooley did not receive this letter until about February 14,
1917, owing to his absence from home, but immediately upo 1 his
receipt of it he wrote Hadwen the following letter:—

Dear Doc., Grande Prairie, Alta., Feb, 14th, 1917.

Your letter to hand. I regret I have not been able to answer it before
as have only just returned from Edmonton, your letter must have arrived at
Grande Prairie just after I left and as I was gone two weeks to Edmonton and
did not return until yesterday you will see there was a reason for the delay
in answering you. While at Edmonton I found that the money owing $80
on the right of way, is still coming, The E.D. and B.C. not having registered
their plans. Johnson did not let me know anything about this and has not
been heard of since leaving here. However Doe. 1 am enclosing draft for
interest up to September as could not collect from the E.D. and B.C. until
they have registered their plan. 1 may require your assistance in the collection
of this so that either you or I can get it and apply on the next six months’
interest which is due by April. Do you know where Johnson is yet? I wrote
to his relations but could get no satisfaction as to his whereabouts. Please
send receipt for interest.  P. J. TooLey.

A post office order for $80 payable at Hadwen's post office
went with this letter and he received this letter and enclosure on
February 23, 1917. He says that he handed the post office
order over to the United States Commissioner and afterwards
to the postmaster at the Montana town where he received it as
he refused to accept it, and that he wrote a letter to Tooley,
which he sent to his (Hadwen’s) solicitor, Mr. Fraser, at Grande
Prairie, for delivery to Tooley. Tooley says that he never received
this letter and there is no proof of its contents before me. If
Hadwen did write such a letter it was the only reply which he
ever made to Tooley's letter and remittance until the following
June. Tooley wrote him on March 29, and again on May 15,
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1917, telling him that he had received no acknowledgment of his
receipt of this interest and expressing the hope that everything was
satisfactory. Hadwen did not pay any attention to either of these
letters. He came from Montana to Alberta in June, 1917, and gave
instructions to his solicitors in Edmonton under which they, on
June 22, gave Tooley the notice to proceed under his caveat, which
has brought about these proceedings.  He then went on to Grande
Prairie where he saw Tooley but there is no evidence before me
as to what took place between them. While there he sent him the
following letter:

Mr. P. J. Tooley, Grande Prairie, Alberta,
Grande Prairie, Alberta. June 25th, 1917,
You will please find enclosed a pest office money order amounting to

cighty dollars ($80) made payable to me by yourself. 1 am not prepared to

aceept this owing to the very late date same arrived as our agreement was null
and void previous to that date. (Sgd.) T. M. Hapwen.

The post office order referred to in it is the order sent by Tooley
to him in the preceding February and which had ever since been
in the possession of either Hadwen or some one for him. That
letter ended the communications between the parties.

Steedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C. 275, is the
authority mainly relied upon by the vendor. If the provisions of
this contract, making time of the essence, have not heen expressly
or by implication waived, it must, of course, be that the purchaser
has lost all of his rights under it and his caveat must fail, for that
is clearly what Steedman v. Drinkle, decides. The question,
therefore, is whether or not there has been such a waiver, and if
s0, what the effect of it is.

There has unquestionably been a waiver of the provision of the
contract calling for payment of a year's interest on the unpaid
purchase money on September 1, 1916, and so Steedman v. Drinkle
does not decide the case in Hadwen's favour. In Hadwen's
first letter, that of December 8, 1916, he called for payment at
once, without fixing any limit of time for it, of the amount then
in default in respect of this sale of interest. If Tooley had met
that demand promptly, Hadwen, most certainly, would not have
been heard to say that he had not thereby preserved his rights
under the contract. Again, by his letter of January 8, 1917, he
expressly gave until February 1, following, as a period of grace,
within which Tooley could save himself by making good his default,
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and payment within that time would unquestionably have put
the contract in good standing. The payment, however, was made
not within this extended period but 23 days after its expiration.
Do the above quoted provisions of the contract apply to this
extended period so as to entitle Hadwen to say that they became
effective at the expiration of it to deprive Tooley of all interest in
this land under it?

In Barclay v. Messenger, 43 L.J. Ch. 449, Jessel, M.R., held that
where by an agreement time is originally of the essence an extension
of the time to another definite date makes the substituted time
also of the essence. Stuart, J., says of this in Wilson v. Patterson,
39 D.L.R. 642, at 644,
that decision has never been directly questioned as far as I can ascertain
although the decision in Kilmer v. B.C. Orchard Lands Ltd., 10 D.L.R. 172,

[1913] A.C. 319, as explained in Steedman v. Drinkle, 25 D.L.R. 420, (1916
1 A.C. 275, would appear to do so.

I think that the effect of the judgment in the Kilmer case a~
explained in the Steedman case is not only to question but to de-
stroy the authority of Barclay v. Messenger, upon this point.
In the Kilmer case the defendant, the purchaser, not only resiste:
the vendor's attempt to rescind the contract because of his default
in paying an instalment of the purchase money, but he counter-
claimed for specific performance notwithstanding such default.
Time was made of the essence by that contract which provided
that, unless the payments were punctually made, it should he
null and void and of no effect. An instalment of principal with
interest fell due on June 14, but was not paid by that date and the
time for payment was extended to July 7 following. On July &,
Kimer wrote the company explaining the circumstances 'which
prevented his making the payment on the 7th but promising to
pay without fail on the 12th. On the 9th, the secretary of the
company sent a telegram saying the deal was off and on August 1,
following, the company brought its action and the money which
should have been paid on July 7 was paid into court to the credit
of that action.

The Judicial Committee restored the judgment of the trial
judge who had decreed specific performance of the contract by the
plaintiff as prayed by the defendant in his counterclaim. The
judgment of the Board upon this branch of the case gives absol-
utely no reasons for the conclusion thus reached. The argument
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of Kilmer's counsel was that “as they (the Company) had sub-
mitted to postpone the day of enforcing payment they were no
longer entitled to say that time was of the essence of the contract.
The rigid date having been altered they were not entitled to say
that the substituted date was rigid to the extent of being unalter-
able.”” So that the precise point determined by Barclay v.
Messenger, supra, was undoubtedly before the Board. The Judicial
Committee was, of course, confronted with this judgment when it
came to deal with the Steedman case and this is how Viscount
Haldane explained it at p. 422:

But the Board went on to decree specific performance. As time was
declared to be of the essence of the agreement this could only have been
decreed if their Lordships were of opinion that the stipulation as to time had
ceased to be applicable. On examining the facts which were before the Board
it apy that their Lordships p ded on the view that this was so. The
date of payment of the instalment which was not paid had been extended so
that the stipulation had not been insisted on by the company. The learned
counsel who argued the case for the purchaser contended that when the
company had submitted to postpone the date of payment they could not any
longer insist that time was of the essence. Their Lordships appear to have
adopted this view and on that footing alone to have decreed specific perfor-
mance a8 counterclaimed.

Under this authoritative explanation of the Kilmer judgment,
1 think that I am bound to hold upon the facts of this case that the
vendor cannot insist that time was of the essence with respect
to this overdue interest. The facts are, in my opinion, much
stronger in the purchaser’s favour here than in the Kilmer case.
There, the purchaser was notified by wire two days after the lapse
of the extended period that the deal was off and he apparently
neither offered nor paid his arrears until after the action was com-
menced. Here the vendor gave the purchaser no such notice and
no notice of any kind subsequent to the payment until four months
from his receipt of the money had elapsed during which time he
seems to have studiously refrained from even the courtesy of a
reply to the purchaser’s letters of enquiry as to his receipt of the
money and during all of which time he kept in his possession or
under his control the remittance sent to him by the purchaser.
I do not think that the notice of the 8th of January was a reason-
able one. Hadwen had already, by his letter of December 8
left the time for payment open in such a way that he could not
without more put an end to the contract. If he was as I think
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within his rights in fixing a time within which this payment was
to be made he was bound to give Tooley reasonable notice of it
and afford him a reasonable opportunity to comply with it by
making sure that he received it in time to enable him to do so.
I do not think that a notice mailed in Montana on January 8,
assuming this letter to have been mailed on its date, to a man in so
remote a region of Alberta as that in which Tooley lived, calling for
the receipt of this money by the writer in Montana by February 1,
was a reasonable notice. Even if it was, I think Hadwen should
have seen to it that it reached him in time to enable him to act
upon it instead of trusting to the chance of its so reaching him
through the mail, a course which the events have shewn to be
most unreliable. When the notice to proceed was given which
originated these proceedings Hadwen actually had in his possession
the money sent him to remedy the purchaser’s default and had so
had it for four months without the slightest protest on his part or
the slightest intimation of his intention not to keep it. I think
that, from this fact alone, Tooley might well have concluded that
his default had been condoned. And so applying the principle
of Kilmer v. B.C. Orchard Lands, as I understand it, to the facts of
this case I must hold that the contract is still on foot.

Since the commencement of these proceedings, the year's
interest falling due under the contract on September 1, 1917, has
matured. It has been neither paid nor tendered, for the obvious
reason that it would not have been accepted by Hadwen. Tooley
says that he is and always has been ready and willing to pay this
interest and I believe him. No complaint of the non-payment of
this interest is made by the vendor and so I apprehend no diffi-
culty will arise over it if this judgment finally prevails. Hadwen
will pay Tooley's costs of these proceedings under column 4.

Judgment accordingly.

Ex parte CARROLL.
New Brunswick Supreme Court, King's Bench Division, McKeown, C.J.
December, 1917,
| 18 Annm:r (§ I—5)—Or PEACE OFFICER—CONSENT TO SUMMARY TRIAL.

of uuultmg a peace officer acting in the discharge of his
duty um ject to the provisions of Part XVI. (summary trials) and a

m |’|u no j iction to try it without the consent of the accused

er Cr Code sec. 778 in provinces where such consent is not dis-
pensed with by the Code.
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2. Haseas corrus (§ I C—11a)—PoWER TO ORDER FURTHER DETENTION
. Copk, sec. 1120.

Apart from the provisions of Cr. Code sec. 1120 as to ordering further
detention on a habeas corpus motion notwithstanding the i ularity of
the commitment, the court has power to remand the accused rm%"‘ former
custody where there has been an abortive trial before a magistrate; but
such power of remand is to be exercised only when it is necessary in the
interests of justice,

[R. v. Frejd, 18 Can. Cr. Cas. 110, 22 O.L.R. 566, considered; see R.
v. Kolember, 22 Can. Cr. Cas. 341, lGDLR 146,

Mortion for discharge of prisoners in habeas corpus proceedings.

Austin A. Allen, for the motion.

James Friel, K.C., contra.

McKeown, C.J.:—Each of the applicants is now confined in
the County Jail at Richibucto, under separate warrants of com-
mitment issued by Hugh M. Ferguson, a Justice of the Peace and
Stipendiary and Police Magistrate in and for the County of Kent.
On the 5th day of November, 1917, they were convicted before
the said magistrate for assaulting a public officer, viz.: a local
inspector under the Intoxicating Liquor Act, 1916, while engaged
in the execution of his duty as such officer.

The parties were properly before the magistrate charged with
such offence, but, by some misapprehension or oversight, he
omitted asking for, or obtaining their consent to a summary dis-
posal of their cases by him and proceeded to try them separately
without such consent in either case. Each pleaded guilty and
each was thereupon sentenced to six months imprisonment in the
county jail at Richibucto with a month additional imprisonment
if the costs incident to their apprehension and trial were not
paid.

At the instance of Mr. Austin A. Allen, acting for both appli-
cants, I directed the keeper of the gaol to make return to me con-
cerning their detention and the cause thereof under habeas corpus,
which return is now before me.

Mr. Friel, who is resisting this application, has sought to draw
a distinction between a conviction for assaulting a police officer in
the discharge of his duty, and for resis