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Tue election of Benchers has resulted
in the return of the same men as before,
with the exception that Mr. Lash takes
Mr. Crickmore’s place. The expectations
of many amongst the country Bar of see-
ing a larger representation of those who
would endeavour to bring the rights of
their brethren in the matter of convey-
ancing more prominently forward have
been disappointed. They were too late
in moving in the matter,

CODIFICATION.

THE question of Codification is again
discussed in the last number of the dmers-
can Law Review. A well known writer,
after referring to the importance, but vast-
ness of the work, thinks that unless the
work is done in divisions or branches of
the law, it will probably never be done at
all.  He instances, as the sort of work to
be done, the Act passed in England in
1882, to * Codify the law relating to bills
of exchange, cheques and promissory
notes,” He thus concludes a very able
paper i—

" Nor must we form unreasonable expectations of
the benefits to be derived from codification, no

matter how well it may be performed. It is not
possible, and, therefore, not desirable, to attempt
to maks any enactment so comprehensive as to
embrace all cases or combinations of fact which
will arise, nor is it possible to make statutes so
clear and precise as to avoid the necessity of judi-
cial interpratation and construction, Besides, the
habits, modes of wnought, practice, and traditions
of a people, or of a great profession like that of the.
law, are deeply rooted and incapable of legislative
extirpation, if it were attempted. Within proper
limits the doctrine of Judicial Precedent is reason-
able and highly convenient, if not necessary, Its
influence has probably pervaded every systam of
jurisprudence, even whers it has been exprassly
attempted to exclude it, Justinian enacted that
cases actually tried by the Emperor should be law,
not only for the cases decided, but for all similar
ones. The French code prohibits judicial legisla-
tion, and under it judicial decisions do not consti-
tute an authoritative rule for otner judges in the
sense of our doctrine of Judicial Precedent, And
the same thing is true, at least, theoretically, of the
contemporary Continental codes, The Prussian
and Austrian Codes went so far at first as to for-
bid a judge from referring to the opinion of a law
writer or to previous judicial judgments, and the
Prussian code expressly directed him to base his
decisions upon the statutes and the general princi-
ples of the Landrecht, But this was afterwards
modified in both countries, go that at this time, thé'
decisions of the Supreme Court are regularly pub-
lished, and we can not doubt that they exercise a
weighty influence upon inferior judges, whether
they are absolutely binding upon them as prece-
dents or not,

“*The sound concl.sion would seem to be that
* the law itself should be reduced, so far as possi-
ble, t. the form of g statute'' not with the expec-
tation that the work of judicial interpretation will
be ng longer necessary, but with a view to reduce.
the necessity of iudicial legislation aad of judieial
interpretation to the narrowest possible limits, and
to remove as far as may be the existing uncertainty
in the law,

" The argument, on the merits, can be summed
up, codified, if you please, in a sentence. What is
well settled, cax be expressed, and what is doubt-
ful, ought to bo made certain, by legislative enact-

ment,”
B
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GLANVILLE. i this event, however, Glanville appeals

TrEere are few students of the English
law who are not familiar with the name
of Glanville, and *yet to most modern
Jawyers. Glanville is little more than a
name, as we fear very few nowadays
deem it worth their while to devote any
time to the perusal of the pages of this
ancient legal sage. To those who regard
the study of the law from a purely utili-
tarian point of view, it doubtless seems a
yseless task to study a treatise written
gome seven hundred years ago; but to
the more philosophically disposed student
it must always be a matter of interest to
trace the various steps by which the vast
body of modern English law has from age
to age been developed, and among such,
at least, Glanville, even in the present
day, may count on some few readers.

In the days of Glanville it was thought
to be in no way inconsistent with the
pursuit of the law, to follow also the pro-
fession of arms. That was a warlike and
somewhat turbulent  age, when the law
even sanctioned in civil disputes the trial
by duel, and it is therefore not surprising

. to find that Glanville appears first to have

gained distinction as a soldier, when, as
sheriff of Yorkshire, he levied the posse
comitatus to repulse the Scottish King,
William the Lion, who had made an in-
cursion into the country. After a rapid
march, Glanville attacked and defeated
the Scottish king’s forces and made him a
prisoner.

When the news arrived in London of
the capture of the King of Scotland, Henry
I1. was in bed smarting from the effects
of the whipping he had received from the
monks of Canterbury on his recent pen-
ance at the shrine of St. Thomas a Becket,
and he was more inclined to attribute the
defeat of the Scottish King to the inter-

position of that saint, than to the ability.

and courage of his valiant sheriff. From

rapidly to have gained the favour of his
sovereign, and he was shortly after pro-
moted to the office of Chief Justicial,
which he held until Henry's death. He
afterwards, in the ensuing reign, became 2
crusader, and perished gallantly fighting
in the Holy Land “the enemies of the
Cross of Christ.”

Concerning the exact date of his cele-
brated treatise on the laws and custom®

of England, authorities are in conflict. It

is, however, plausibly conjectured from®
the fact that in two of the precedents
which he gives he uses the date, “ 33
Henry I1.”; that the treatise was pl‘Ob'
ably written in that year, or in one Of
other of the remaining three years of that
king’s reign, which would make its date
about 1186 or 1187, just about seven hut”
dred years ago.

Dipping into this, the first systematic
book of English law now extant, we get 2
curious insight into the state of the law in
that remote period.
detailed account of the proceedings in 2

‘Jawsuit to recover land. Even in thosé

days *“the law’s delay ” was not a thing
unknown, for we learn that after a defend,'
ant had been summoned, he had the priv”
lege of excusing his attendance by * cast’
ing essoins”; in other words, presen'Cing
excuses such as that he was sick, or b%
yond the seas, or fighting in the Holy
Land; in the latter case he was entitl®
to a year and a day’s delay. These essoin®
or excuses were required to be proved

oath ; but those who were deputed to prove

them might themselves also “ cast essoin®

and it would seem, on the whole, to hav®

been a pretty difficult job' to get a reluct”
ant defendant before the Court. o
Court in those days had, moreover, 2 w‘aY
of dealing out justice which would astom’®
modern suitors. For instance, if op

day appointed neither the plaintiff nol;
defendant appeared, the judge mights
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his pleasure, punish both parties, the one
for his contempt of Court, and the other
for his false claim.

Having got the parties before the Court,
the next step was for the demandant to
prefer his claim, which was done in a
formal manner, very much in the fashion
of an old common law declaration, The
demand having been made, it was then
open to the defendant to deny it if he
could, and if he did, he might then either
have the question tried by duel or by a
proceeding called the grand assize.

In the former case he appointed a
champion, if he did not choose to fight
himself, and the plaintiff did the like; but
before the battle was finally waged further
essoins might be cast, Ultimately the par-
ties'and their champions appeared in Court
and, armed with batons, they proceeded to
belabour each other until the stars ap-
peared. If the defendant could hold his
ground till then he was successful, and
the cause was decided in his favour. If
on the other hand, he or his champion
was beaten, he not only had to put up
with a battered body but also with the
loss of his cause, Lord. Coke says that
death seldom ensued from such encounters;
but it appears from Glanville that the duel
was sometimes attended with fatal results;
for speaking of the superior m -".s of the
grand assize over trial by battle, he men-
tions that by the former not only *the
severe punishment of an unexpected and
premature death is evaded, or at least, the
opprobrium of a lasting infamy of that
dreadful and ignominious word which so
disgracefully resounds from the mouth of
the conguered champion.”

In the event of defeat the conquered
party had to acknowledge his fault or
pronounce the word *cravent,” which is
the disgraceful word to which Glanville
refers in the passage above cited; other-
wise his left foot was disarmed and un-
covered as a sign of cowardice; the de-

feated party, moreover, was fined sixty
shillings, There was one merit about this
mode of trial, and that was, that it was
complete and final, and no appeal could
be had from the judgment which followed.

Should, however, the defendant prefer
it, he might have the controversy decided
by the grand assize. This proceeding,
Glanville declares, *“is a certain royal
benefit bestowed upon the people, and
emanating from the clemency of the Prince
with the advice of his nobles"; and it
certainly had the advantage of saving
suitors and their friends the inconveni-
ences resulting from cracked heads, More-
over, under it so many ** essoins "’ were not
allowed, as in the case of trial by battle,
and it was altogether a more civilized
method of procedure.

This mode of proceeding more nearly
coincided with our present mode of trial,
but there were some very important differ-
ences. After the parties were at issue, a
writ was iscued to four knights requiring
them to elect twelve other knights of the
neighbourhood, who were to return on their
oaths which of the parties had the better
right to the land in question. To the
election of these twelve knights either
party might take exception on the same
ground that witnesses were rejected in the
Court Christian. The election being com.
pleted, the twelve knights were summoned
to Court, and on the day fixed they
attended, and if none of them knew the
truth of the matter, recourse was then had
to others, until twelve could be found pre-
pared to swear that one or the other of
the parties was entitled. And if some
were in favour of the plaintiff, and some
of the defendant, then others were re.
quired to be added until twelve at least
were found to agree in favour of one side.
It will thus be seen that the ancient juror
was really a witness, and the sum of the
matter appears to be, that a plaintiff, be.
fore he could succeed upon a grand assize,
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must have at least twelve witnesses pre-
pared to testify in favour of his claim.

Jurors in those days were under a very

strong obligation to speak the truth, for if
" it were proved that they had perjured
themselves they were liable to forfeit all
their chattels to the king, and to be im-
prisoned for a year,

1t would sometimes happen, no doubt,
that cases would arise where twelve men
could not be found to support a claim, no
matter how well founded, and in such a
case we gather from Glanville that no
redrass could be had by grand assize, and
the only alternative would appear to have
been a recourse to the duel.

Before passing on from the considera-
tion of the proceedings in real actions, we
may notice one feature which bears a
strong resemblance to the third party
procedure recently introduced by the Judi-
cature Act,

In Glanville’s time, when a man sold

land to another he was required to war.
rant his title, and in the event of the title
of the purchaser being called in question
in any suit, the latter might cite his war-
rantor to appear. Upon the appearance
of the latter, he might enter into the war-
ranty of the subject of dispute, or decline
it. If he adopted the former course, he
then became a principal party to the cause,
which was thenceforward carried on in his
name. If he declined to enter into the
warranty, then proceedings were carried
on between him and the person citing him,
to determine whether he was bound to
warrant or not; and if he were found to
be liable to warrant, then, in the event of
the tenant losing his land, the warrantor
was bound to make him a competent equi-
valent, The tenant wasnot bound to cite
his warrantor, but if he undertook the
defence of the action himself and lost, he
could not afterwards recover against his
warrantor,

of the laws affecting that class of the com.
munity called villeins, whose status ap.
pears to have been little, if anything, §
better than that of the Russian serfs be. §
fore their emancipation.

The law of dower, we find, has expen.
enced some changes since Glanville wrote,
In his time it commonly meant that pro.
perty which any free man gave to his bride
at the church door. If he named the
dower it was confined to that named, pro.
virded it were not more than one-third of
his freehold land; he might give less, but
he could not give more. If he did not
name it, then the third part of all the
husband's freehold land of which he was
seized was understood to be the wife’s
dower. A man might also endow his wife
after marnage with land subsequently
acquired, provided the endowment did not
exceed the third of all his freehold land:
but when the dower was expressly named
at the church door, the wife was not en-
titled as of right to dower in after-acquired
lands. Dower in those days, however,
was, during the husband’s life, in his
absolute disposition, and he might sell it,
even without his wife's concurrence. Prac.
tically, therefore, the right of dower in no
way hindered the free disposition of the
land by the husband, and this is a point
to which modern legislation appears to be
again tending.

In Glanville’s time we learn that the
law of descent was by no means uniform,
In some cases the eldest son, and in some
the youngest son, was the heir, in others
all the sons equally were entitled to the
inheritance. The eldest son’s title as heir
seems to have been confined principally to
land held by military tenure, but when
the land was held in free and common
socage (which is the tenure by which all
lands in this Province are now held), the
inheritance was equally divisible among
all the sons, provided such socage land

In Glanville, too, we maylearn something

had been anciently divisible. The eidest
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son, however, in such cases was entitled

to the capital messuage, making com..

peusation to the others therefor. The
rule in favour of an equal division between
all the sons seems rapidly to have been

supplanted in favour of the right of the !

eldest son, so that by the time of King
John even socage lands (except in Kent)
were held to be descendible to the eldest
son only, unless the contrary were proved.
‘There was also a difference as to, when
the heir of a knight and a soc man became
of age; the former not being of full age
until he had completed his twenty-first
year, while the latter was esteemed of full
age when he had completed his fifteenth
year, ' ‘
Another curious feature of the law in
Glanville’s time was the penalty attached
to the offence of usury., Usury, it ap-
pears, was committed whenever a person
entrusted to.another any such thing as
consists in number, or weight, or measure,
and received back more than he lent. So
also, it was considered to be a species of
usury if a man received lands in pledge
for a sum of money, and entered into the
enjoyment thereof upon an agreement that
the rents were not to be applied in reduc-
tion of the debt. This was not prohibited
by the law, yet if any one died hav-.
ing such a pledge, his nroperty was dis-
posed of as the effects of an usurer. Now
the punishment of usurers was rather

curious, for it was not the sustom to pro--

ceed against any one for this offence in
his lifetime. Solong as he lived apparently
he had a locus penitentie, but upon it
being proved on the oaths of twelvs lawful
men of the neighbourhood that he had
died in the offence, all the chattels of the
deceased usurer were seized to the King’s
use, and his heir for the same reason was
deprived of his inheritance, which there-

‘upon reverted to the lord.

Glanvyille not only discourses on civil
proceedings, but he also devotes the con-

cluding book of his treatise to a discussion
of the criminal law. For the offence of
mayhem, which signified the breaking of
a bone, or injuring the head either by
wounding or abrasion, the accused was
obliged to purge himself by the ordeal,
i.e., by the hot iron if a free man, and by
water if he were a rustic. The trial by
ordeal was a very ancient mode of trial,
and seems to have been in existence in
England so early as the reign of Ina;
and we may conclude these somewhat
discursive remarks by stating briefly how
the trial by ordeal was conducted accord-
ingtothelaws of Ina. The trial took place
in & temple or church. A piece of iron
weighing not more than three pounds was
placed upon a fire, the fire being watched
by two men, who placed themselves on
either side of the iron, and who were to
determine upon the degree of heat it ought
to possess. As soon as they were agreed,
two other men were introduced who placed
themselves at either extremity of the iron.
All these witnesses passed the night fasting.
At daybreak the priest who presided,
after sprinkling them with holy water and
making them drink, presented them with
the gospels to kiss, and then crossed them.
The service of the mass was then begun,
and from that moment the fire was no
more increased, but the iron was left on
the embers until the last collect. That
finished, the iron was raised, and prayers
were addressed to the Deity to manifest
the truth. Thereupon the accused took
the iron in his hand and carried it the dis-
tance of nine feet: his hand was then
bound up and the bandage sealed, and
after three days it was examined to ascer-
tain whether or not it was impure; it
being accounted impure, and therefore the
accused to be guilty, if it should turn out
to have suppurated ; if, on the other hand,
the scre was found to be healthy, the
accused was adjudged to be innocent.
The ordeal by water consisted in the
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accused plunging his arm up to the wrist
for inferior -crimes, and up to the elbow
for crimes of deeper dye, in a vessel filled
with boiling water. The other proceed-
ings were similar to those in an ordeal by
fire,

And now we may take leave of Glan-
ville, trusting we have not wearied our
readers with this little excursion into his
domains,

RECENT ENGLISH DECISIONS.

——ne

We continue the cases in the Chancery
Division,

BOLIOITON AND OLIENT~-LIEN.

In re Galland, 31 Chy. D. 296, is another
decision of the Court of Appeal. The appli-
cation was made by a client against a solicitor
for the delivery and iaxation of his bill of
costs, and also for the delivery up of papers
in his custody belonging to the client. The
solicitor had been discharged by the client,
and insisted on his right to retain the papers
in his hands until his lien should be satisfied.
But Chitty, J., ordered that the papers should
be delivered 1:p on the client paying into
Court the amount clmned by the solicitor to
be due for costs, together with a sum to meet
the costs of taxation. He moreover held that
the solicitor's lien is confined to what is dus
to him in that character, and does not extend
to general debts. The purties having agreed
that tho solicitor should be entitled on deliv-
ery up of the papers to receive out of Court a
part of the money directed to be paid in,
without awaiting the result of the taxation, it
became unnecessary for the Court of Appeal
to pronounce on that part of the case. Thay,
however, unanimously upheld the ruling of
Chitty, }., as to the extent of a solicitor’s lien.

POWER OF APPOINTMENT~~RKSIDUARY GIFD.

The point involved In »¢ Hust, 31 Chy. D,
308, was a simple one. A testatrix, having a
power of appointment over a fund in favour
of a class, by her will purported to appoint to
the class (which included F. and B.), and also
another person not a member of the class in
pqual shares; and by a residuary clause she

gave all the residue of her estate over which
she had any disposing power to F. and B,
The appointment being bad as to the share
appointed to the person not an object of the
power, the question was whether F. and B,
were entitled to this share under the residuary
gift; and Bacon, V.C, held that they were,
and that the share in question did not gO a8
upon default of appointment,

REDEMFTION—ACTION BY PUIANR INCUMBRANCRR—FoRK
OF JODGMENT,

In Hallettv, Furze, 31 Chy. D, 312, a question
arose as to the proper form of a judgment for
redemption where the action is brought by a
second mortgagee against the first mortgagee
and the mortgager. The point being whether,
on failure of the plaintiff to redeem, the action
should be dismissed with costs as to both
defendants, or only as against the mortgagee.
Kay, ]J., decided the prcper practice is to
dismiss the action as to both defendants with
costs.

6 ANNBD, 0. 183—~PRODUOCTION OF COESTUL QUE VIE,

In ve Sievens, 31 Chy. D. 320, was an appli-
cation under the statute 6 Anne, c. 18, to com-
pe’ a person having an interest in land, deter-
minable upon the life of another person, to
produce such person. It appeared that one
Stevens, who was tenant for life of the prop-
erty in question, previous to going to sea in
1864, had put hfs wife in possession of the
rents of the property, telling her that she
should receive the rents as long as he lived;
he had not been heard of since 1866, and an
order having been made at the instance of the
tenant in remainder requiring the wife to pro-
duce her husband, or in default declaring that
be ought to be deemed to be dead, the
registrar objected to draw up the order on the
ground that the wife was not tenant pur antre
vie, but merely agent of the tenant for life;
but Chitty, J., though thinking the registrar
had rightly raised the objection, nevertheless
came to the conclusion that the case was
within the statute, inasmuch as the husband
intended the wife to have an interest in the

property and was not a mere agent; but he:

directed a clause to be added to the order,
reserving to any party interested liberty to
apply tu discharge the order.

A
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SURVIVING PARTHER~MORTGAGE OF AMETS FOR the company on its formation. But it was

PABT DERT,

The question before North, J., /s re Clough,

Bradford Commeycinl Banking Co. v. Cure, 31
Chy, D. 324, was the simple one, whether a
surviving partner has power to mortgage the
assets of the partnership to secure a debt of
the firm. The learned judge held that he has.
He says, at p. 327 -~ :

It is clear that the surviving partner could have
paid off, out of the assets of the firm, any existing
debt, and therefore he could equally well satisfy
any creditor by giving security upon a -art of the
assets.

PROMOTER OF COMPANY—~AGENT-—SHORET COMMISSION,

Lydney and Wigpool Iron Co.v. Bird, 31 Chy.
D. 328, was an action in which the principle
established in the celebrated case of Emma
Silver Mining Co. v. Grant, 11 Chy. D, 118, was
sought to be invoked. The defendants were

employed by the vendors to form and launch a -

company to purchase some mines belonging
to the vendors; and it was agreed between
them that the defendants should receive a
commission of f10,800 out of the purchase
money of {100,000. The defendants under-
took all the business connected with the issu-
ing of the prospectus and bringing out of the
company. They subseribed the art'~les of
association, and guaranteed the subucnption
of the shares offered to the public, The com-
pany was formed, and the commission paid by
the vendors to the defendants; but the pay-
ment of the commission was not made known
to the company. On its being discovered, the
company brought the present action to com-
pel the defendants to refund it. But on the
evidence Peurson, ., held that the defendants
could not be deemed to be promoters, but
that they were merely agents for the vendors,
and that the purchase money had not been
increased for the purpose of providing for the
payment of the commission, »:d therefore
that the defendants were not Liable. In the
agreement for sale of the mines, entered into
by the vendors with a trustes for the intended
company, & stipulation was insertedsthat the
company should employ the defendants to
onduct the sales of the company’s ores at a
commission; which arrangement was to con-
tinue until good cause should be shown to the
contrary, and this agfeement was adopted by

held that the interest which this arrangement
gave the defendants was not sufficient to con-
stitute them promoters, and the action was
therefore dismissed.

VARDOR AND PURCHASRR-—FAILURE OF VENDOR TO SHOW
TITLE. .

In re Yislding and Westbrook, 31 Chy, D. 344,
was an application under the Vendor and
Purchaser’s Act, R, 8. O, ¢. 109, 8. 3. - The
vendor had failed to prove title, and the appli-
cation was made to compel him to refund the
deposit with interest, and to pay the costs of
investigating, the title, and of the application.
Pearson, J., made the order asked, and made
the costs a charge on the vendor’s interest in
the property.

BOLIOITOR—NEGLIGENCE—SUMMARY JURISDICTION,

The only remaining case in the Chancery
Division is Batien v. Wedgwood Coal Co., 31

Chy. D. 346, in which it was held by Pearson,
J., that a plaintiff's solicitor, who had obtained

-an order directing certain purchase money to

be paid into Court and invested in consols,
wag guilty of negligence in omitting t{o take
the necessary steps to have the investment
made as provided by the order, and was liable
to make good to the person entitled to the
money the loss occasioned by his omission to
get it invested, and that this liability might be
enforced by summons in the action

EVIDENCRE—LEGITINAOY,

Turning now to the Appeal Cases for March,
the first calling for attention is The Aylesford
Peerage, 31 App. Cas. 1, in wh'ch the only
point of interest decided by the Lords is that
although a mother cannot be heard as a wit-
ness to bastardise her own offspring born in
wadlock, yer statements made by her st
litews motams as to its paternity are admissible,
not as proot of its illegitimacy but as evidence
of conduct.

CoMPANY-—-THRANEPER OF SHARES—PRIORITY,

The Societs Genevalev.Walksr, 11 App. Cas, 61,
is adecision of the Houseof Lords on a question
of some importance., M., the owner of shares
in & company, deposited with S. certificates
of the shares and a blank transfer as security
for a debt. Afterwards he fraudulently exe-
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cuted a blank transfer of the same shares, and
deposited it with the appellants as security
for a debt; he excused the non-production of
the certificate by pretending it was lost. The
appellants applied to the company to register
their transfer, and offered to indemnify the
company against the loss of the certificate—
the production of which was required as a
condition of registration. The company re-
fused the indemnity and declined to register the
appellants as tranaferees, and subsequently
the company received notice of the claim of
S. The appellants then brought the action to
obtain a declaration that they were entitled to
the shares as against S, But the Lords
(affirming the Court of Appeal) held that S.
wasg entitled to priority, and that the appel-
la 8 first giving notice to the company of
their transfer gave them no priority over S.
whose claim was prior in point of time.

RAILWAY COMPANY~NUISANCE.

In The London, Brighton and South Coast Ry.
v. Truman, 11 App. Cas. 45, the Honuse of
Lords reversed the decision of the Court of
Appeal (29 Chy. D. 8g), which we. noted anfe,
vol. 21, p. 266. It may be remembered that
the appellants, in pursuance of their Act, had
purchased property for a cattle yard, and that
the action was brought by adjoining proprie-
tors who were annoyed by the bellowing of
cattle, and the noise of the drovers, to restrain
the defendants from continuing the nuisance.
The Courts below held the plaintiffs entitled
to the relief, but the Lords were of opinion
that as the purpose for which the land was
acquired was expressly authorized by the Act,
and being incidental and necessary to the
authoriZed use of the railway for the cattle
traflio, the company were justified in doing as
they .ad done, and were not bound to choose
a site more convenient to other persons, and
therefore dismissed the action.

PAYMENT OF MONEY 8Y MIBTARE—LIABILITY TO|REFUND.

The Colonial Bank v. Exchange Bank, 1t App.
Cas. 84, was an appeal from the Supreme
Court of Nova Scotia, in which the right to
yecover money paid in mistake was in question.
The plaintiffs having instructions to remit R.'s
moneys to a bank in Halifax, through mistake
of their agents paid them to a New York bank
for transmission to the defendants, who, on

being advised thereof, debited the New York
bauk and credited R. in account with the
amount thereof; and on being afterwards ad-
vised of the mistake claimed the right to
retain the moneys and apply them in reduc.
tion of R.'s account with them.

The Supreme Court was of opinion that the
plaintiffs, under the circumstances, had no J-.
cus standi to bring the action, but the Lords of
the Privy Council were unanimously of opinion
that the plaintiffs bad a sufficient interest in
the moneys 1o entitle them to recover them as
moneys received to their use.

REPORTS.

ONTARIO,

e

(Reported for the CANADA Law JOURNAL.)

———

MASTER'S OFFICE,

MEeRCHANTS® Bank v. MONTEITH.

Evidence of accomplices—Conflict of evidence—Ex-
ecutor bound by testator's frand,

There is no presumption of law against the evidence of an
accomplice ; but it is the general practice of judges to caution
juries not to respect the unsupported testimony of accom-
plices.

This practice applies in civil cases, to the evidence of a
particeps fraudis, as much as in criminal eases to the avidence
of particeps criminis ; and to all cases where witnesses are
allowed suam allegare turpitudinem,

There is a dierence bstween svidenca corroborative of a
fact, and evidence of the probability of a transaction ; and the
latter is not corroborative evidence.

In a case of doubt, arising on the conflict of testimony, the
decision should be in favonr of written documents; of falr
dealing instead of forfeiture; and of the lawful, instead of
the unlawful, act,

A frauduldht instrument is void against creditors ; but not
against the party to it or his 4. An
avoid s fravdulent instrument, but only when he isa principal
craditor,

{Mr. Hodgins, Q.C.
This was a proceeding on a reference back after
an appeal from the Master's report. 'The particu-
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lars of the case are referred to in 21 CaNADA LAwW

Journar, 71, and 10 Ont. Pr. R, 467.

W. N. Miller, and Rae, for plaintiffs,

¥. Macgregor, for administrator.

¥. A, Paterson, for creditors.

THe MasTER 1IN OrDINARY.—~Under the former
referenca I had held-—not without authority--that
the salutary rule of judicial experience, which dis-
truats the admissions of an accomplice in a criminal
act unless corroborated, was applicable to the evi-
dence on the issues of fact in this case,

There is no presumption of law against the evi-
It is not a rule of law,
but only a general and prudential practice of judges
which, as Lord Abinger said, * deserves all the
reverence of law," that juries are cautioned not to
respect the unsupported testimony of an accom-
plice: Reg v. Farler, 8 C. & P. 106, The judicial
caution only affects the credibility of the accom-
plice; butif the jury is satisfied of his truthfulness,
they may disregard the caution of the judge and
give their verdict in accordance with his evidence,
and it will not be disturbed : Reg v, Stubbs, 1 Jur.
N. 8. 1,115, Nor is the caution limited to crimiual
cases, It is equally applicable to cases of fraud.
Therule of the civil law, Nemo alicgans turpitudinem
suam est audiendus, though fortherly applied to wit.
nesses, is now only applicable to the case of a party
seeking relief, A witness, if an accomplice in a
fraud, may be sworn in a civil suit; but a jury
would be advised to view his evidence with the
same scrupulous jealousy they would that of a
particeps criminis,

“In cases pregnant with fraud, resting on the
attesting witnesses alone, these witnesses must be

beyond suspicion; and if at all shaken in credit, no

part of their evidence can be relied on: " Bridges
v. King, 1 Hag. Ec. Cas. 288.

A witness, if particsps fraudis, is not legally in-
famous, and may he sworn in a civil action, as well
asa particcps crimings in a criminalaction ; although
it would be difficult for a jury lo give much credit
to him if his participation in the fraud should turn
out to be true: Bean v. Bean, 12 Mass, 20. The
testimony of a witness, who is a participant in a
fraud, ought to be strongly corroborated : Kittoring
v. Parker, 8 Ind. 44.

An American text-writer on evidence in civil
cases gays: * In cases where the statements of a
withess arethoseof a particeps criminis, slight credit
will be given:" ** where the witness is far!:cej:s
criminis, his testimony with corroboration is en-
titled to little weight: " Wharton's Evid. Civ. Cas.
8, 414

Equally clear are the opinions of English judges.
In Cottow v. Lutirvell, 1 Atk 451, the svidence of a

witness was objected to because there was clear
evidence of her participation in the fraud and
malpractices charged, but Lord Hardwicke held
that the objection only went to her credit, not to.
her competency. .

Lord Eldon, in Howard v. Braithwaite, 1 V, & B,
302, thus roferred to the practice’of judges in dis-
crediting witnesses, whose evidence invalidated in-
struments they had signed : ** Lord Mansfield often
said he would hear those witnesses, but would give
no eredit to them. Lord Kenyon followed him in
that, Ihave. .lered from both these great judges
to this extent : that if the witnesses are to be heard,.
their credit is to be duly examined, but their testi-
mony is to be received with all the jealousy
necessarily—for the safety of mankind--attaching
to a man who, upon his oath, asserts that be false
which he has by his solemn act attested to be true,
Every circumstance, therefore, is to be regarded
with a strong inclination to believe that which he
did was right, and that he swears under a mistake."

And he added if the question was to be tried at
taw, ** I have not doubt a judge would tell a jury,
they must look at his evidence with the most
anxious jealousy——that the safety of mankind re-
quires it.”

In Bootle v. Blundell, 19 Ves. 494, the same
learned judge again quoted Lord Mansfield as
saying that ** a witness impeaching his own act, in-
stead of credit, deserved the pillory ; " and he then
added '* Admitting, however, that such evidence is
to be received with most scruplous jealousy, I
should not, upon theevidence of those two witnesses,
have directed the jury to find any other verdict"
than the one which disregarded the evidence of the
witnesses referred to.

These references seem to warrant the conclu-
sion that the salutary and prudential practice of
jndicial cautions to juries to regard with distrust
the testimony of a witness, who is an accomplice in
a crime, though not a rule of law, applies’ equally.
to the testimony of a witness, who is an accomplice
in a fraud ; in fact, to all civil and criminal cases
where witnesses ave allowed stam ellegare turpi-
tudinem,

If during Monteith's lifetime, civil and criminal
actions had been instituted respecting these ware-
house receipts, Herson would be a competent wit-
ness against him, But can it be contended that a
judge trying each action would caution a jury as
to his evidence in tho criminal, and not in the civil
action ?

Further evidence has been given on this refer-
ence, presumably as a corroboration of Herson's’
testimony. But I do not find that it comes within
the definition of corroborative evidence. It can, I’
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think, only be read as showing a probability of
Herson's evidence being correct, rather than as
corroborative of the facts stated by him., One
witness, Chapman, proves that Herson was at the
warchouse * around there every day," and that he
and Montejth *had business together,” which
would be consistent with the fact of Herson having
some right of possession to the warehouse when the

goods were stored from Monteith, There is, how- :

ever, a great difference between evidence of the
probability, and evidence corroborative of, a fact
Hvidence proving the probability of a transaction,
but not going into the transaction or act itself, is
not corroborative evidence: Simonds v. Simonds, 11
Jur. 830: Reg. v. Birkett, 8 C. & P, 732: Whitiaker
v. Whittaker, 21 Chy, Div. 657,

The parol evidence given by Herson on the
{former reference impeached his truthfulness: upon
his oath he asserted that to be false which he had,
in the written documents signed by him, attested
to be true.

The further evidence on this reference weakens
his credibility ; while it establishes that Monteith
wag in every way reliable and truatworthy, Italso
places beyond question, that Monteith on every
occasion represented to the banks that Herson had
leased the cellar of his warehouse, which represen-
tations the warehouse receipts signed by Herson
himself confirmed ; and which fact was so found
by Rose, J., in Monteith v. Merchants' Bank {10 Pr.
R. 460).

While there are these strong rcasons for nat
giving Herson's evidence the credit contended for
it, there are others illustrated in the cases next re-
ferred to, which must also influence the disposal of
this case. In Rc Browne, 2 Gr. 590, it was held,
that in cases where parol evidence is admissable
to control the legal operation of a written document,
no effect should be given to such evidence if its
accuracy was involved in doubt, Blake, C. said:
< It must be admitted, that, in determining the in-
tention of these parties, their solemn deed upon the
subject would be very cogent evidence, under any
circumstance, To assume those parties to have
had an intention different from that expressed in
the deed, upon the parol evidence laid before us,
would be, in my opinion, quite unwarrantable."

So in Cameronv. Barshart, 14 Gr, 661, wherethe
evidence was contradictory, it was held that the
presumption in a case of doubt must be in favour
of fair dealing, and not of forfeiture,

And where the conflict of evidence related toa
deposit of title deeds with a bank as security for
advanpces ; as alleged by the plaintiffs it would ba
lawful, but as alleged by the defendant it would be
anlawful, The Court in view of these contingencies

decreed in favour of the lawful act, and rsjected
the evidence of the defendant: Royal Canadxan
Bank v. Cummer, 15 Gr, 627, '

Apply these to this case: The parol evxdenca of
Herson throws doubt upon the validity of the
written documents signed by himn; upon the truth.
fulness of the representations made by Monteith
in hislifetime, and of the written and parol declara.
ations of Herson, immediately prior to, or at the
time of, Monteith's death. The decision in such a
case of doubt should be in favour of the written
documente; of fair dealing instead of forfeiture;
and of the lawful, rather than the unlawful act.

Any one of the grounds commented upon wounld
justify my not giving effect to Herson’s evidence,
Indeed after the parties had heard my former judg-
ment, counsel for the unsecured creditors asked
me to find as to Herson's credibility, and I then
stated in effect, that if I had so to find, I would have
great difficulty in crediting his evidence:. Further
consideration rather confirms this difficulty; and,
therefore, for the reasons stated, I must disregard
Herson’s evidence, as utterly unsafe to warrant a
finding against the validity of these warehouse re-
ceipts: Cotter v. Colter, 21 Gr. 159, Grant v, Brown
13 Gr. 256.

I had ruled on the former reference, that if those
warehouse receipts were fraudulent or void, the
defendant Pritchard, as administrator of Monteith,
could not impeach their validity on that ground.
The cases there cited, and the following, support
that view.

A fraudulent instrument is only void against
creditors, but not against the party himsslf, or his
executors or administrators; for against them it
remains valid: Hawes . Leader, Gro. Jac. 270.
An executor or administrator shall not avoid a
fradulent bill of sale as such executor or adminis- .
trator, but only when he is a principal creditor:
per Holt C. ]., 13 Vin. Abr. 516.

' The fradulen. alienation,' says May, ** is good
against the rightful executor or administrator, for
he is not a creditor, nor does he represent creditors ;
and, therufore, it is no devastavit for him to deliver
the goods to a fradulent grantee, who can be sued
for them by creditors, but not by any other person';
May on Fraud. Couav., 6o.

An action arising out of the fraud of a testator
lies against, and is transmitted to, his executors,
they being liable to make goud the damage sus-
tained by the misconduct of those whom they re-
prasent so far as they bave assets: Per Lord
Brougham, in Davidson v. Txllock, 6 Jur. N. 8. 543.

I dispase only of the question referred to in the
Chancellor's judgment, and re.affirm my former
findings, 1 give no costs, If the cases above re-
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ferred to had been cited on the appeal I think
there would have been no reference back. '

On appeal, the Master's ruling was afirmed by
Ferguson, f., and on re-hearing was varied in
part.—See 10 Oat. R. 529.

NOTES OF CANADIAN CABES.

PUBLISHED IN ADVANCE BY ORDER OF THE
LAW BOCIETY.

SUPREME COURT OF CANADA,

Quebec.]
Logp v. Davibpson

Chariey par{y—-—D:ﬁciéut cargo—Dcad freight—
Demurrage.

By charter party the appellants agreed to
loed the respondent’s ship at Montreal with a
cargo of wheat, maize, peas or rye, * as fast ag
can be received in fine weather,” and ten days’
detnurrage were agreed on over and above
lying days at forty pounds per day. Penalty
for non-performance of the agreement was
estimated amount of freight. Should ice set
in during loading, so as to endanger the ship,
master to be at liberty to sail with part cargo,
and to have leave to fill up at any open port
on the way homeward for ship's benr it.

The ship was ready to receive cargo on the
15th November, 1880, at eleven a.m., and the
-appellants beganloading at two p.m, onthe 16th
November., After loading a certain quantity
of rye in the forward hold, as it would not be
safe 1o load the ship down by the head any
further, the captain refused to take any more
inthe forward hold. Noother cargowas ready,

-as the respondents would not put the rye any-

where except in the forward hold, and they
stopped loading. At eight a.m. on the gth,
theloading recommenced, and continued night
and day until six a.m. Sunday, the 21st, at which
time the vessel sailed in consequence of ice

beginning to set in. When she sailed she
was 2144 tons short of a full cargo. The
respondent sued appellants because ship
had not received full cargo, and claimed 24
days r5th, 16th and 17th of November, and
freight on 2144 tons of cargo not shipped,

! The appellants contended delay was not due to

them, but to ship in not supplying baggers and
sewers to bag the grain.

That the time lost on the first week was
made up by night work, and that mere delay
in loading could not sustain claim for dead

i freight.

The Superior Court gave judgment for the
respondent for the dead freight, but refused to
allow demurrage. This judgment was affirmed
by the Court of Queen’s Bench (appeal side).

- On appeal

Held (affirming the judgment of the Court
below), that as there was evidence that the
vessel cculd have been loaded with a full and
complete cargo without night work before she
left, had the freighters supplied the cargo as
agreed by the charter party, the appellants
were liable for damages.

That the demurrage mentioned in the charter
referred to, and are over and above the lying
days, and have no reference to the loading of
the ship.

Appeal dismissed with costs.

Kerr, Q.C., for appellants.

Abbott, Q.C., for respondent.

Quebec.]
COLLF.TE v. LASNIER,

Patents—Validity of prior patent ~Infringement
~Damages— What proper measuve.

In 1877 L., a candle manufacturer, obtained
a patent for new and useful improvements in
candle making apparatus, In 1879 C., who
was algo engaged in the same trade obtained a
patent for a machine to make candles. L.
claimed that C.'s patent was a fraudulent imita-
tion of his patent, and prayed that C. be con-
demned to pay him $13,200, as being the
amount of profite alleged to have been made
realised by C. in making ard selling candles
with his patented machine, and also $10,000
damages,
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C. ovoritended his patent was valid asa com- ‘

bination patent of old elements, and also that
L.'s patent was not a new invention. The
Superior Court on the evidence found that
C.'s patent was a frandulent imitation of L.’s
patent, and granted an injunction, and con-
demned C. to pay L. $600 damages for the
profits he had made on selling candles made
by the patented machine. This judgment was
afirmed by the Court of Queen’s Bench
(appeal side). At the trial there wus evidence

that there were other machines known and in !

use for making candles, and there was no
evidence as to the cost of making candles with
stich machines, or what would have been a
fair royalty to pay L. for the use of his patent,
and that L.'s trade had been increasing. On
appeal it. was

Held (affirming the judgment of the Court
below), Henry, ]. dissenting, that L.'s patent
had been infringed.

Also (reversing the judgment of the Court
below), that the profits were not a praper
measure of damages in this case, and that on
the evidence only $100 should be awarded for
the infringement.

Appeal dismissed with costs, the judgment
of the Court Lelow modified.

Lacoste, Q.C., for appellant,

Bobidour, and Geoffrion, Q.C., for respondent.

———

Quebec. ]

TrEMBLAY v. ScHooL COMMISSIONERS OF
S1. VALENTIN.

Con. Stats. (L. C.) ch, 15~—40 Vict, ch. 22,s¢c 11,
P, Q.—Construction of—33 Vict. ch. 25, sec. y=-
{ P. Q.)—Erection of o schoolhouse—Decision of
Superintendeni—~F inal—Mandamus,

Under 4o Vict. ch. 22, sec. 11, the Superinten-
dent of Education for the Province of Quebec,
on an appeal to him from the decision of the
School Commissioners of St. Valentin, ordered
the school district of the Muaicipality of St.
Valentin should be divided into two districts
with a schoolhouse in each.

The School Commissioners by resolution
subsequently decreed the division, snd a few
days later on a petition, presented by rate-
payers protesting against the division, they

passed another resolutivn refusing to entertain
the petition. Later on, without having taken
any steps to put into execution the decision of
the Superintendent, they passed a resolution
declaring that the district should not be divided
as ordered by the Superintendent, but should
be reunited into one.

In answer to a peremptory writ of mandamus,
granted by the Superior Court, ordering the
School Commissioners to put into execution
the decision of the Superintendent of Educa.
tion, the School Commissioners (respondents)
contended that they had acted on the decision
by approving of it, and, that as the law stuod,
they had power and authority to reunite the
two districts on the petition of a majority of
the ratepayers, and that their last resolution
was valid until set aside by an appeal to the
Superintendent. .

Held (reversing the judgment of the Court of
Queen’s Bench, appeal side}, that the commis-
sioners having acted under the authority con.
ferred upon them by Con. Stats. L. C. ch, 13
secs. 31 and 33, and an appeal having been
made to the Suparintendent of Education, his
decision in the matter is final, 40 Vict. ch. 22,
sec. 11, P. Q., and can only be modified by the
Superintendent himself, on at application made
to him under 33 Vict. ch. 25, sec. 7; and there-
fore, that the peremptory mandamus ordering

i the respondents to execute the Superinten-

dent's decision should issue.
Appeal allowed with costs,
Frudel, Q.C., Geuffrion, Q.C., for appellants.
Beaudin, for respondents.

VoGEL ET AL. v. GRAND TrRuxk RaiLway
CoMPANY.

Railway Company—Carringe by railway —-Special
contract—Negligence~—Liability for—Power of
company to protect itself from——Live stock at
owher's risk—Rais vay Acf, 1868, sec, 20, sub-
sec. 4—30 Vict.ch. 43,5 5—Railway Act, 1879.

A dealer iu horses hired a car from the
Grand Truonk Railway Company, and signed a
shipping note by which he agreed to be bound
by the following among other conditions i—

1. The owner of animals undertakes all risks
of loss, injury, damage and other contingen-
cies, in loading, etc.
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3. When free passes are given to persons
in charge of animals, it is only on the express
condition that the railway company are not
responsible for any negligence, default, or mis-
con lact of any kind on the part of the com-
pany or their servants, or of any other pers.a
or persons whomsoever, causing or tending to
cause the death, injury or detention of any
person or persons travelling upon any such
free passes. . . . The person using any such
pass takes all risks of every kind no matter
how caused.

The horses were carried over the Grand
Trunk Railway in charge of & person em-
ployed by the owner, such person having a
free pass for the trip; through the negligence
of the company’s servants a collision occurred
by which the said horses were injured.

Held, (per Rircmg, C.J.,, FourNiEr and
Henry, }].), that under the General Railway
Act, 1868, sec. 20, sub-sec. 4, as amended by
34 Vict. cap. 43, sec. 5, which prohibits rail
way companies from protecting themselves
against liability for negligence by notice, con-
dition or declaration, and which applies to
the Graund Trunk Railway Company, the com.
pany could not avail themselves of the above
stipulation that they should not be responsible
for the negligence of themselves or their ser-
vants,

P¢r StronG and TascHEREAU, J].—That the
words “ notice, condition or declaration,” in
the said statute contemplate a public or gen-
eral notice, and do not prevent a company
from entering into a special contract to pro-
tect itself from liability.

Appeal dismissed with costs.

McCarthy, Q.C., and Osler, Q.C., for appel.
lants.

Evimatinger, aud Dickson, Q.C., for respon-
dents.

Quebec. |
WryLig v. Tue Crry oF MONTREZAL.

Con. Stat. L. C. ch. 15 and 4% Vict. ch. 6, sec. 26
(P.Q)=Art 712~Mun. Code P.Q.—Construc-
tion of.

Held (Gwynneg, J., dissenting), that property
situated in the city of Montreal, and occupied
by its owner exclusively as a boarding and day
schoo!l for young ladies, and receiving no grant .

|

from the municipal corporation is an ‘““educa-
tional establishment” within the meaning of
41 Vict, ch. 6. sec. 26 (P.Q).), and exemipt from
municipal taxes.

Appeal allowed with costs.

Kerr, Q.C., for appeliant.

R. Roy, Q.C,, for respondents,

Quebec.]

‘CounTy oF OrTawa v. MoNTREAL,
Orrawa & WesterN Ry, Co.

The corporation of the county of Ottawa,
under the authority of a by-law, undertook to
deliver to the Montreal, Ottawa and Western
Railway Company for stock subscribed by
them 2,000 debentures of the corporation of
$100 each, payable twenty-.five years from date,
and bearing six per ceut, interest, and subse-
quently, without any valid cause or reason,
refused and neglected to issue said deben-
tures. In an action for damages brought by
the railway company against the corporation
for breach of thiu covenant

Held (affirming the judgment of the Court
below), that the corporation was liable, Arts.
1,065, 1,070, 1,073, 1,840 and 1,841 C.C. re-
viewed,

Appeal dismissed with costs.

Laflamme, Q.C., for appsllants.

De Bellefeuille, for respondents. '

New Brunswick.]

SovereIlGN FIRE InsuRANCE COMPANY
v. PETERS.

Insurance against loss by fire—Conditin in policy,
not to assign without writien consent of company
~—Breack of condition—Chatt:l morigage,

Where a policy of insurance against loss ot
damage by fire contained the following pro-
vision '

“ If the property insured is assigned without
the written consent of the company at the
head office endorsed hereon, signed by the
secretary or assistant secretary of the com-
pany, this policy shall thereby become void,
and all liability of the company shall thence-
forth cease,”

Held (affirming the ;. ‘sment of the Court
below), that a chattel mortgage of the pro-
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perty insured was not an assignment within
the meaniny of such condition,

Appeal dismissed with costs,

Lash, Q.C., for appeliants.

Hanninglon, for respondents.

QUEEN’'S BENCH,

Wilson, C.}.]
RrGina v. CHAYTER.

Held, electroplated ware not jewellery within
48 Viet, ch, 40, s. 1, and a conviction for
selling same unliceased was therefore quashed,
though the Ane had been paid.

Foster, Q.C.,, for motion.

COMMON PLEAS DIVISION,

.

WiLsoN v. Loucks.

Pleading—Statement of claim—Sufficiency—
Municipal Act—Closing up road.

A statement of claim set out that the plain-
tiff was the owner of certain land being part of
an original road allowance granted and con-
veyed to him by the corporation, a township;
that previous to the execution of the deed by
the said corporation by a by-law which bad
besn duly passed by the said council, in ac-
cordance with and under the authority of the
Consolidated Municipal Act, 1883, the said
municipal council had authorized the said cor-
poration to sell the said parcel of land, and to
convey the same to the purchaser thereof;
that the said by-law was afterwards confirmed
by @ by-law duly passed by the municipal
council, in accordance with the provisions of
the eaid Act.

Hold, on demurrer, good; that it being al-
leged that the by-law authorizing the sale was
duly passed in accordance with the Act, it
must be assumed that all the requirements of
the Act have been complied with, and it is not
pecessary to pick them out and allege perfor
mance of each in detail,

Waison, for the plaintiff.

Maclnsan, Q.C.,, for the defendant.

CHANCERY DIVISION.

———

Divisional Court.] |March 6

Rarte v. BooTH,
Riparian proprietor—Reservation in patent of

with waler—~Navigable wateys — Nuisance —
Damages—Infusction—48 Vict. ¢, 24 (O)

The judgment of Prouproor, J., reported
ante, p. 23, reversed.

Per Bovn, C.—The effact of the patent is to
convey the dry land and the land covered by
water two chaina out, subject to the rights of
the public in the Ottawa as a navigable river.
As to the land bordering on the water the
plaintiff is a riparian proprietor, and has the:
right to have the water in front of him open
for all navigable purposes, and to enjoy it free:
from extraordinary impurities, Even if the
land under the water is vested in the plaintiff’s
grantor he could not derogate from his grant
to the water's edge by polluting, filling up, or
otherwise cutting off his grantee from the
beneficial enjoyment of the river, still less can
the de"andunts be protected in their wrong
doing. The grant to the patentee of the river
bed two chains out carries as parcel of it the
water therveon, so that we have to this extent
the bed, the bank and the water, vested as
private property in the patentee, subject to
the servitude of a common public right of way
for the purposes of navigation.

The term *navigable waters in the patent
is to be construed as referring to water of such
a depth aud situation as is, according to the
reasonable course of navigation, in the par- .
ticular locality practically navigable. The
patentee may rightfully use and occupy the
land covered by water, but only so much as
will not interfere with the public easement;
but every encroachment on the water will be
at his peril if it is proved that he is guilty of a
public nuisance. There is no evidence to show
that the plaintiff's structure (boathouse) is
nuisance, and whatever may be the nature of
the plaintiff’s title or occupancy of the water,
it is enough that his possession and business
are as against the public legitimate in order to
entitie him to recover as against a wrong.
1 doer. Even if the plaintiffi’s place of business

{April 13, 1888, 7
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was proved to be a nuisance because it in-
vaded the navigable waters of th. river, it
dous not follow that that disposes of the plain-
tiff’s elaim for an injunction and damages, as
he might well invoke the maxim Injuris nos
excusal infuriam.

Per Furouson, J.—There is nothing either
on the face of the conveyance to the plaintiff
or in the surrounding circumstances at the
time of its execution to imdjcate that the
gravtor intended, if intention could now be of
any consequence, to reserve to himself the
part of the ot under the water or any right or
title to it; the contrary would rather appear
from his being in possession at the time and
having a boathouse situate as the present
one is,

By the conveyance to the plaintiff he ob-
tained title ‘o the lands in the stream em-
braced in the two chains from the bank, but
subject to the right of navigation expressed in
the patent. What the plaintiff has done is no
nuisance, nor i it shown that he has caused
any injury to navigation, and he is entitled to
redreas for the grievances of which he com-
plains. Even if the plaintiff is not the owner
of the land under the water he is entitled to
redress for the injuries he has sustained as a
riparian proprietor merely.

Maclennan, Q.C., for the plaintiff,

MceCarthy, Q.C., and Gormully, contra,

Proudfoot, 1.] [February 26.

RE BriToN MEebDicaL aAND GENERAL Lire
ASSOCIATION.

Dominion Winding.up Acts—Insufficient svidence
of snsolvency—a5 Vict, ¢, 235 (D.).

Held, that the evidence of insolvency was
not sufficient to satisfy the requirements of the
Dominion Winding Acts, and therefore order
to wind up the company refused,

Moss, Q.C., and Osler, Q.C., for the peti.
tioner.

Fo Maclennan, Q.C., and Fraucis, for the
company.

Boyd, C.]

[March 31,
RE GiLcrRIST AND Iszanp CoNTRACT.

Short form morvigags — Inadmissable altevation
—Personal power—Assigument of morigage—
Power of sale.

Where, in a mortgage purporting to be made
under the Short Form of Mortgage Act, the
power of sale was in the following wordsi—
“ The said mortgages on defaunlt of payment
for two months may, without giving any notice,
enter on and lease or sell the said lands.”

Held (1) that thie was a power personal to -
the original mortgages, and could be exercised
only by him and not by an assignee of the
mortgage.

{2) That inasmuch as this form of words did
not correspond to the form of words in columa:
1, No. 14 of R, S. O. cl. 109, and was not
either literally or in substance the statutory
abbreviated form of words nor a mere extension
from or qualification of the form of the statute,
but an abolition of one of its most important
terms, the benefit of the extended form of
words in column 2 of the statute could not be
claimed.

PRACTICE.

Boyd, C.]
MacpugrsoN v. TISDALE.

[January 13..

Attaching debis—Unascertained costs — Set-off —
Payment into Court, '

By the judgment in this action the defend-
ant was found to owe the plaintiff §115, and he
was ordersd to pay the plaintiff’s costs of
action, less some interlocutory costs awarded
to the defendant. Subsequent to judgment,
certain creditors of the plaintiff issued garnish-
ment process from a Division Court, attaching
all debts due from defendant to plai: it
After the taxation of the piaintiff*s costs, but
before the taxation of the defendant's inter.
locutory costs, the defendant paid $r:s into.
the Division Court, having previously paid
another sum of §:115 to the sheriff to procure
his release from arrest under a capias after:
judgment in this action.
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Held, that the costs coming to the plaintif | Mr. Dalten, Q.C.) [March 24.

constituted an attachable debt before taxation,
which was bound by the service of the garnish.
ment process and properly payable into the
Division Court after it was ascertained by
taxation; and the defeudant could not object
that his set.off was not ascertained at the time
of payment into Court as it was by his own
default; and therefore the money paid into
Court pursnant to the attachment process was
to-be taken to be part of the money due to the
plaintiff for costs, and not as representing the
same debt as the money paid to the sheriff.

W. B. P. Clement, for the plaintiff,

A. H. Marsh, for the defendants.

Mr. Dalton, Q.C.] [Marcﬁ 23
THE QUEEN ex rel. FuLitz v. HowLanD.

Municipal dection—Quo warranto—Master in
Chambers, fuvisdiction of—~Time—Qualification
—Married woman—Municipal Act, 1883,

The jurisdiction of the Master to grant a fiat
for a summons in the nature of a writ of
gao warranto, to contest the validity of a muni.
cipal election, held 10 be established by the
13th sec. of the A. J. Act, 1885,

A summons issued within a month of the
formal acceptance of office by the statutory
declaration of qualification of office was Aeld to
be in time, notwithstanding that it was issued
more than six weeke after the election, and
more than a month after a speech accepting
office made by the respondent to a meeting of
elsctors and certain other acts of a similar
character, less formal than the statutory dec.
laration.

The respondent was rated on the assessment
mll, in respect of a leasehold property, suffi-
<cient in value to qualify him for office, but the
property was that of his wife, to whom he was
married in 1872, “nd who acquired the pro.
perty in 1884.

Held, that the respondent had no estate in
the property in respect of which he was rated,
and, therefore, did not possess the qualification
required by sec. 73 of the Municipal Aot of
1883, (0.)

Bain, Q.C., and Kappele, for the relator,

Robinson, Q.C., Lash, Q.C., and Hemry

Q' Brien, for the respondent,

Jennings v. Granp TrRunk Ri W, Co.
Plsading not guilty by statute—Particulars.

Particulars were ordered of any defence in.
tended by a plea of not guilty by statute, other
than a denial of the facts stated or implied in
the statement of claim, and a denial of the
legal liability of the defendants to the plaintiff,

Shepley, for the plaintiff, :

Aylesworth, for the defendants,

er———

Boyd, C.] [March 24,

Canapa Paciric Ry, Co. v.
CONMERE ET AL.

Fraud—Production of documents — Privilege~-
Particulars—Facis,

In an action to recover payments made by
the plaintifts to the defendants, who were con.
tractors for the building of the plaintiffs’ line
of rai - ay, on the ground that the progress cer-
tificates upon which the payments were made
were false and fraudulent, the defendants
asked for (1) production of documents shew-
ing the results of measurements and surveys
made by the plaintiffs for the purpose of litiga-
tion; and (2) particulars of the matters alleged
to be wrong in each certificate complained of,

Held, that the documents in question were
privileged, even if they were procured, not for
this action, but for ancther action between
the same parties; but

Held, that the plaintiffs should give particu-
lars of the errorsin the certificates on which
they relied, and although this might involve
the disclosing of matters of fact derived from
privileged communications, yet it was no
breach of the rule which protects documents
80 privileged.

Information obtained by means of the
measurements and examination of the com.
pany's surveyors was not per s privileged; the
results ars matters of fact involving less or
more of earth and rock, excavation and filling.

R. M. Wells, for the plaintiffs,

Wallace Nesbitt, for the defendants.

s
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[ March 30.
ARMSTRONG V. DARLING.

Avbityator—Compensation—Day’s sitting—-
" R.S. 0. ch b

The day's sitting upon arbitrations men.
tioned in schedule B to R. 8. O, ch. 64, whigh is
to consist of not less than six hours, i to be
computed by the number of these sittings of
at least six hours' duration, whether they are
held upon the same natural day or upon dif-
ierent days, and the compensation to the ar-
bitrators is to be reckoned on that footing,

W. H. P. Clemsnt, for plaintiff,

.Delamere, Black, Reesor and English, for
defendants, . .

Boyd, €.} [April 3.

RE Parr,

Infants—DBeguest—Foraign guardian,

An application for an order sanctioning the !

payment of a bequest in favour of certain
infants to their father, who with the infants
resided in a foreign state, and had there been
appointed guardian by a Surrogate Court, was
refused, and the executors were ordered to
pay the amount of the bequest into Court,

Re Andrews, 21 C. L. ]. 428, distinguished.

Hoyles, for the application.

P’roudfoot, J.]
Hurrs.: v. WaANZER.

Indemnity — Costs ~Solicitor ard client — Paviy
and party,

W. sold land to H., and covenanted to in. .

demnify him against a mortgage thereon.

Held, that H. was not entitled to solicitor
and client, but only to party and party costs
against W. of an action on the covenant,
although he was entitled in the action tu re.
cover his solicitor and client costs of defend-
ing an action brought by the mortgagee.

Haoyles, for plantiff,

W. &, P, Clement, for defendant,

[April 7. i

|
CORRERPONDERCE,

THE CONVEYANCERS' SCANDAL. .

To the Editor of the LawW JOURNAL:

Sir,~Permit an outsider to add a few lines to
the correspondence in your journal respecting the
manner in which the business ot the country solici-
tors is cut up by the host of so-called * convey-
ancers.” In towns and cities in the West the pro-
fessional charge for ordinary deeds or mortgages is
$4; now, to my knowledge, the fees charged by the

" country conveyancers, storekeepers, saddlers, in-
surance agents, and the like, rangs from 81 to $1.50
for the same class of instruments! The damage to
the legal profession is not merely the large number
of instruments which are prepared by these un-
authorized amateur conveyancers, but also in the
reduction of the fees payable for such work. The
country solicitor has to reduce his charges to the
low level of hiz opponents’ in order to get business ;
hence, he suffers in two ways, first, by the loss of

¢ the volume of business filched away ; and, secondly,

* by the reduction of the value of tne work he does

obtain to leas than one half of the proper charge.

Another evil I would point out is that these non-
professional conveyancers poison the minds of the
people against the profession; they do not scruple
to say, in effect: ' If you go to a lawyer you will
. be fleaced ; better let me do the writings.” I need
i hardly dwell upon the grossly inaccurate manner

in which the work is performed by these gentry,
I and which gives great trouble and anxiety to the
registrar,

The Ontaric Government should pass an Act
making it a misdemeanour for any one not holding
| a ""conveyancer's certificate " of fitness to accept
! any fee or othe. reward for drawing any instru-
| ment affecting lands, The Law Society might pro-
vide for the examination of and granting to such
persons who can pass a licenss to practise as con-
veyancersmerely, ona yearly fee of, say, $10. This
would leave the door open for a few thoroughly
compstent men to continue their business, while it
would cut off nine.enthe of the ignorant, un.
licensed, unscrupulous persons who are rendering
the practice of the law in country places a perfect
by-word,

Yours, etc.,
A Counry REGISTRAR.
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MAGISTERIAL POACHERS.

To the Editor of the LAW JOURNAL;

Str,—What i3 the use of spending time and
money in becoming a solicitor or & member of the
Bar, when it is far more profitable, at least in this
country, to be a justice of the peace?

A justice is a power in the land, he exercises
great authority in his district, and must be treated
with the utmost deference by every legal practi-
tioners, or his client will be considerably har-
assed, and, to crown all, hé receives every consid-
eration and protection from the Supetior Courts,

This prominence brings grist to his mill; parties ,

consult him on law matters, he can fine and im-
prison, draw deeds and wills, take affidavits in
proof of execution, obtain probates, attend “.vision
Courts, and, in short, do all 8 country practitioner's

work, without license, without payr mt of fees,:

and without any responsibility.

Our Benchers are supposed to look after our
interests, but as they have neglected them so long,
and there is no prospect of any protection, I intend
to leave the profession as soon as 1 can manage to
be appointed a J. P., or can own one. '

In some country offices a J. P. is kept as a clerk,
and this double-barrelled gun brings down more
clients than fall to the lot of a more conscientious
practitioner,

Yours, stc.,
CONSIDRIUS.
Collingwood, April gth, 1886,

TirTELL's Living AcE.—~The numbers of the
Living Age for the weeks ending 27th March and
April grd contain Grattan, and the Irish Parlia-
ment, Westminsier ; The Economic Value of Ire.
tand to Great Britain, Nineteenth Centnry ; A Diar,
at Valladolid in the Time of Cervantes, Blackwood};
Sebastian van Storck, Macmillan; Reminiscences
of my Later Life, by Mary Howitt, Geod Words ;
A Pilgrimage to Sinai, Leisure Hour; A Country
Village in the Beginning of the Eightesnth Century,
Longman's; The Story of the One Pioneer of
Tierra del Fuega, Cornhill; American Mannaers,
All the Yeay Round; with inatalments of * This
Man's Wife,"” and " Caroline,” and postry.

A new volume begins with the number for April
3rd. For fifty-two numbera of sixty-four large

ges each (or more than 3,300 pagesa year) the
subscription price (#8) is low; while for #1050 the

ublishers offer to send any one of the American

4 monthlies or weeklies with the Living Age for a
year, both postpaid. Littell & Co., Boston, are
the publishers,

WANTED.

I AW STUDENT, IN GOOD TORONTO

Office. No salary, Apply by letter to care
of Publishers of Canapa Law Jourwar, 5 Jordan
Street, Toronto. 8

L.aw Society of Upper danida. |

SUBJECTS FOR EXAMINATIONS,

Avrticled Clerks.

Arithmetic,
' Euclid, Bb. L., II., and I,
1884 - | English Grammar and Composition,
and Ergxlish History—Queen Anne to George

1885 Modern Geography—~North dmerica and

Europe,
Elements of Book-Keeping.

In 1884 and 18835, Articled Clerks will be ex.
amined in the portions of Ovid or Virgil, at their
option, which are appointed for Students-at-Law
in she same years,

Students-at-Law.

Cicero, Cato Major,
Virgil, Aneid, B. V., vv, 1-361.
1884, {Ovid, Fasti, B. L, vv, 1-300.

{ Xenophon, Anabasis, B. 1I.
Homer, Iliad, B. IV,

Xenophon, Anabasis. B, V,
Homer, lliad, B. 1V,

1883, {Cicero, Cato Major.

Virgil, Aneid, B. 1., vv, 1-304.
Ovid, Fasti, B, ., vv. 1-300.

Paperon Latin Grammar, on which special stress
will be laid.
Translation from English into Latin Prose.

- MATHEMATICS,

Arithmetic; Algebra, to end of Quadratic Eque-
tions: Euclid, Bb, 1,, 11, and IIL

ENGLISH,

A Paper on English Grammar.
Composition,
Critical Analysis of a Selected Poem ;—
1884-—Elegy in a Country Churchyard. The
Traveller.
1885 —Lady of the Lake, with special reference
to Canto V, The Task, B, V.

H18ToRY AND GEOGRAPHY,

. English History from Willlam III. to George 111,
inclusive. Roman History, fromthecommencement
of the Second Punic War to the death of Augustus.
Greek History, from the Persian to the Pelopon-
nesian Wars, both inclusive. Anclent Geography,
Greece, Italy and Agia Minor. Modern Geagraphy,
North Amarica and Europe. '
Optional subjects instead of Greek !

FrENGH,

A paper on Grammar,

Translation rom English into French prose.
1884—Souvestre, Un Philosophe sous le toits.
1885—Emile de Bonnechose, Lazare Hoche.
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or NATURAL PRILOSOPHY,

Books~-Arnott's elements of Physics, and Scmer-
wille's Physical Geography.

First Intermediate.
Williams on Real Property, Leith's Edition;

*Smith's Manual of Common Law; Smith's Manual

«of Eqiity ; Anson on Contracts; the Act respect-
ing the Court of Chancery; the Canadian Statutes
zelating to Bills of Exchange and Promissory
‘Notes; and cap. 117, Revised Statutes of Ontario
and amending Acts,

Three scholarships can be competed for in con-
nection with this intermediate,

Second Intermediate.

Leith's Blackstone, 2nd edition ; Greenwood on
Conveyancing, chaps. on Agreements, Sales, Pur.
<hases, Leases, Mortgages and Wills: Snell's
Equity; Broom's Common Law; Williams on
Personal Property; O'Sullivan's Manual of Gov-
ernment in Canada; the Ontario Judicature Act,
Revised Statutes of Ontario, chaps. g3, 1oy, 136,

Three scholarships can be competed for in con-
uection with this intermediate.

For Certificate of Fitness.

Taylor on Titles; Taylor's Equity Jurisprud-
ence; Hawkins on Wills; Smith's Mercantile
Law; Benjamin on Sales; Smith on Contracts;
the Statute 7.aw and Pleading and Practice of the
Courts.

For Call,

Blackstone, vol, 1, containing the introduction
and rights of Persons; Pollock on Contracts ;
Story's Equity Jurisprudence ; Theobald on Wills:
Harris' Principles of Criminal Law; Broom's
Common Law, Books III. and IV.; Dart on Ven-
dors and Purchasers; Best on Evidence ; Byles on
Bills, the Statute Law and Pleadings and Practice
of the Courts.

Candidates for the final examinations ars sub-
ject to re-examination on the subjects of Inter-
mediate Examinations. All other requisites for
obtaining Certificates of Fitness and for Call are
«<ontinued.

. A graduate in the Faculty of Arts, in any
university in Her Majesty's dominions empowered
to grant such degrees, shall be entitled to admission
on the books of the scciety as a Student.at-Law,
upon conforming with clause four of this curricu.
lum, and presenting (in person) to Convocation his
diploma or proper certificate of his having received
his degree, without farther examination by the
Society,

2. A student of any university in the Province of
Ontario, who shall present (in person) a certificate
of having passed, within four years of his applica.
tion, an examination in the subjects prescribed in
this curriculum for the Student-at-Law Examina.
tion, shall be entitled to admission on the books of
the Socity as a Student.at-Law, or passed asan
Articled Clerk (as the case may be) on conforming
with clanse four of thie currioulum, without any

farther examination by the Society.

3. Every other candidate for admission to the
Society as a Student.at-Law, or to be passed &s an
Articled Clerk, must pass a satisfactory examina-
tion in the sr“jec's and books prescribed for such
examination, and conform with clause four of this
curriculum.

4. Every candidate for admission as a Student-
at-Law, or Articled Clerk, shall file with the sacre-
tary, six weeks before the term in which he intends
to come up, & notice (on prescribed form), signed
by a Bencher, and pay $: fee; and, on or before
the day of presentation or examination, file with
the secretary a petition and & presentation signed
by a Barrister (forms prescribed) and pay pre-
scribed fee.

5. The Law Society Terms are as follows:

Hilary Term, first Monday in February, lasting
two wesks.

Easter Term, third Monday in May, lasting
three weeks. .

Trinity Term, first Monday in September, lasting
two weeks.

Michaelmas Term, third Monday in November,
lasting three weeks,

6. The primary examinations for Students.at.
Law and Articled Clerks will begin on the third
Tuesday before Hilary, Easter, Trinity and Mich-
aelmas Terms,

Y Graduates and matriculants of universities
will dpresent their diplomas and certificates on the
third Thurasday before each term at 11 a.m.

8 The First Intermediate examination will begin
on the second Tuesdey before each term at g
a.m. Oral on the Wednesday at 2 p.m,

9. The Second Intermediate Examination will
begin on the second Thursday before each Term at
g a.m. Oral on the Friday at 2 p.m.

10, The Solicitors’ examination will begin on the
Tuesday. next before each term at g a.n, Oral on
the Thursday at 2:30 p.m.

11, The Barristers' examination will begin on
the Wednesday next before each Term at g a.m.
Oral on the Thursday at 2:30 p.m.

3. Articles and assignments must be filed with
aither the Registrar of the Queen's Bench or
Common Pleas Divisions within three months from
date of execution, otherwise term of service will
date from date of filing.

3. Full term of five years, or, In the case of
graduates of three years, under articles must he
served before certificates of fitness can be granted,

14. Service under articles is effectual only after
the Primary examination has been passed.

5. A Student-at-Law {5 required to pass the
First Intermediate examination in his third year,
and the Second Intermediate in his fourth year,
unless 2 graduate, in which ease the First shall be
in his second vear,and his Second in the firat six
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months of Lis third year,
between First and Second Intermediates,
further, R.5.0,, ch. 140, ssc. 6, sub-secs, 2 and 3.
16, In comgutation of time entitling Students or
Articled Clerks to pass examinations to be called
to the Bar or receive certificates of fitness, exam-
inations d bafore or during Term shall be
construed 6+ 7assed at the actual date of the exam-
ination, or as of the first day of Term, whichever
shall be most favourable to the Student or Clerk,
a-d all students entered on the books of the Soci-
e.y during any Term shall be deamed to hava been
80 entered on the first day of the Term.
17. Candidates for call to the Bar must give
r'i‘otxce, signed by a Bencher, during the preceding
erm, :
18. Candidates for call or certificate of fitness
are required to file with the secretary their papers
and pay their fees on or before the third Saturda
before Term. Any candidate failing to do so will
be required to put in a special petition, and pay an
additional fee of §2.

FEES.

 Notice F2eB cveniiieriiiacnsisensversness $1 00
Students’ Admission Fes .. .....000000000 50 00
Articled Clark's Fees....oovvvaveerns, 40 00
Solicitor's Examination Fee....,... 60 oo
Barrister's w AL RPN 00 00
Intermediate Fee .,......vvivveeiieiise I 00
Fee in special cases additional to the above. 200 oo
Fee for Patitions..evveeiivsrisersvenisns 2 00
Fee for Diplomas ,.........ci000eh000es 2 00
Fee for Certificate of Admission.......0e00 1 00
Fee for other Cartificates.,.c..oviivevess 100

PRIMARY EXAMINATION CURRICULUM
For 1886, 1887, 1888, 1889 anp 1890,
Stude ts-ad-law.
CLASSICY.

Cicero, Cato Major.
(Virgil, Zneid, B. 1,, vv. 1-304.
1886. < Cmsar, Bellum Britannicum.
i Xenophon, Anabasis, B. V.
{Homer. Iliad, B. VI.
{ Xenophon, Anabasis, B. I.
Homer, lliad, B. VI,
Cicero, In Catilinam, I,
Virgil, Zneid, B. I,
Cemsar, Bellum Britannicum.
(Xenophon, Anabasis, B, I,
J

1887,

Homer, liad, B. IV.
Ceesar, B. G. I (vv. 133.)
Cicero, In Catilinam, I,
Virgil, Zneid, B, L.
(Xenophon, Anabasis, B. 11,
Homer, Iliad, B. IV,

1889, {Cicero, In Catilinam, I.
Virgil, Zneid. B. V,
\Caesar, B. G. . (vv. 1-33)

Xenophon, Anabasis, B, 11,
Homer, Iliad, B. VI,

18go. {Cicero, In Catilinam, II,
Virgil, ZEneid, B. V.

Ceesar, Bellum Britanaicum,

1888.

. Translation from English {nto Latin Prose,involy.
ing a knowledge of the first forty exercises in
Bradley's Arnold's Composition, and re-translation
of single passages,

Paper on Latin Grammar, on which specia}
stress will be laid.

MATHEMATICS,

Arithmetic: Algebra, to the end of Quadratic . '

Equations: Euclid, Bb. I., I1,, and II1.

ENGLISH,

A Paper on English Grammar.

Composition.

Critical reading of a Selected Poam :—

bx?SE»——Co\eridge, Ancient Mariner and Christ.

abel.

1887—~Thomson,
Winter.

1888-—Cowper, the Task, Bb. Il and IV.

188g—Scott, Lay of the Last Minstrel,

t8go—Byron, the Prisoner of Chillon; Childe
Harold's Pilgrimage, from stanza 73 of Canto 2 to
stanza 51 of Canto 3, inclusive,

The Seasons, Autumn and

RISTORY AND GEOGRAPHY,

English History, from William III. to George
III. inclusive. Roman History, from the com-
mencement of the Second Punic War to the death
of Augustus. Greek History, from the Persian to
the Peloponnesian Wars, both inclusive. Ancient
Geography — Greece, Italy and Asia Minor,
Modern Geography—North America and Europe,

Optional Subjects instead of Greek :—

FRENCH.

A paper on Grammar.

Tg‘;nslation from English into French Prose.
1886 R
1888 ; Souvestre, Un Philosophe sous le toits.
1890}

:ggg} Lamartine, Christophe Colomb.

@7, NATURAL PHILOSOPHY.

Boovks—Arnott's Elements of Physics; or Peck's
Ganot's Popular Fhysics, and Somerville's Phy-
sical Geography.

ARTICLED CLERKS.

Cicero, Cato Major ; or, Virgil, Bneid, B. 1., vv.
1-304, in the year 1886: and in the years\1887,
1888, 1889, 1890, the same po..ions of Cicero, or
Virgil, at the option of the candidates, as noted’
above for Students-at-Law. !

Arithmetic,

Euclid, Bb. 1., 11, and IIIL

English Grammar and Composition.

English History—Queen,Anne to George I1I,

Modern Geography--North Americaand Europs,

Elements of Book-Keeping.

Copiss of Rules can be obtained from Messrs,
Rowsell & Huicheson,




