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DIARY FOR AUGUST.

1. Mon.
7. SUN.
13. 8at..

14. BUN.
18. Thur.

21. SUN.
24, Wed.
25. Thur.
28. SUN.
29. Mon.

The gnpil Contts’

MUNICIPAL GAZETTE

Lammas.

8th Sunday after Trinity.

Last day for County Clerks to certify County
rates to Municipalities and Counties.

9th Sunday after Trinity.

Last day for setting down and giving notice for
re-hearing.

10th Sunday after Trinity. Long Vacation ends.

St. Bartholomew.

Re-hearing Term in Chancery commences.

11th Sunday after Trinity.

County Court (York) Term begins.

AUGUST, 1870.

THE DOMINION ARBITRATION.

The report of the proceedings on this im-
portant matter, which we publish in other
columns, will be read with interest, not alto-
gether for its intrinsic value as a decision upon
a point which is new in this country, but more
as a history of the case in its legal aspect.

‘As to the merits of the case, we have no-
thing to do, but as to the main legal point,
whether the arbitration could proceed without
all the arbitrators being unanimous, it is con-
ceded that if it were merely a private arbitra-
tion there would be no room for doubt, but,
ag it is unquestionably of a public nature,
it is contended that that fact makes all the
difference and obviates the necessity of una-
nimity amongst the arbitrators. The majority
of the authorities and those most in point are
American, though there are English cases
which seem to admit the principle contended
for, bear out the contention.

It seems reasonable to look upon the arbi-
trators appointed under the provisions of the
British North America Act, 1867, in the nature
of a’court ordained for a special purpose, and
if a court, then clearly the majority rule.

It is true that the statute speaks of the
“ arbitrators;” but the mere use of thatword
does not necessarily prevent their being in
Teality something more than mere private
arbitrators, and subject to the rule of law
applicable to such; and the whole scope and

. tenor of the British North America Act, 1867,

Shews that something more was intended—
anqd it may be remarked that even Judge Day
does not appear to have expressed an opinion
adverse to his co-arbitrators on this point.

We can scarcely imagine what the govern-
ment of Quebec expected to take by the writ
of prohibition which was issued from onc of
the courts of that Province, returnable next
month, except it is desired to force the case to-
England for a final decision, and this would.
geem to be the object aimed at, though we.
doubt if that object will be attained, or if at-
tained, that the result will be satisfactory to
the promoters of the writ,

The objection that Col. Gray is & resident
of Ontario, and therefore ineligible (when in
fact he was a resident of New Brunswick when
appointed, and moved to Ottawa to attend to
his public duties), seems so feeble, not to say
childish, ag to betoken a weakness which
cadnot but damage the case of the Quebec
government, both in a political and legal point
of view,

The result of these proceedings will be look-
ed for with much interest, whether viewed as a
mere question of law on the point of unanimi-
ty,0r on account of the large amounts at stake,
the political bearing of the case, or the im-
portant constitutional questions. involved.

LIQUOR LICENSES;

Two cases were recently decided by the
Court of Common Pleas, arising out of convic-
tions for selling liguor without a license.

In one of these cases (Reg. v. Strachan,) it
was decided that a license to sell spirituous
liquors, whether by wholesale or retail, is now
pecessary either in the case of a tavern or a
ghop, and in the case of a shop it must not be
consumed on the premises or sold in quanti-
ties less than a quart, Therefore, the sale of
a bottle of gin without a license is contrary to
1aw; and that even if a license be necessary
only on a sale by retail, the sale of a bottle of
the value of sixty cents would be a sale by
retail.

With reference to the form of the convic-
tion it was held that it was not necessary to
mention in the conviction the statute under
which the conviction took place, nor that it
should appear on the face of the conviction
that the prosecution commenced within twenty
days of the commission of the offence, nor to
specify that it was a first or second offence,
nor to state to whom the liquor was sold.
The court also considered that it is not illegal
to award imprisonment in default of distress,
&c.
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One of the judges in this case also expressed
an opinion that although no new by-law had
been enacted by the municipality under sec.
6, sub-sec. 6, of 32 Vic. cap. 82 (Ont.), the
applicant was bound to have paid for the
license, which he had in fact obtained, the
amount due under the by-law then in force,
and that the payment, after complaint, but
before judgment, of the sum fixed by the lat-
ter act did not enure to make the license valid
from its date.

In the other case that we refer to (Reg. V-
King,) the conviction being under the above
.act, and stating the time and place of the sale
.of the liquor, the conviction was considered
:sufficient, though it did not specify the kind
.and quantity of the liquor sold.

Shopkeepers would do well to note an addi-
tional part of the judgment in this case, to the
.effect that the owner of the shop is criminally
Jliable for.any unlawful act done therein, in his
.absence, by his clerk or assistant; as, for in-
stance, in this case, for the sale of liquor with-
out license by a female attendant. But it
might be otherwise if it appeared that the act
.of sale was an isolated one, wholly unauthor-
ized by him, and out of the ordinary course
-of his business.

The informer is a competent witness in
-cases arising under 32 Vic, ch. 82 of the On-
tario Statutes.

LIABILITY FOR ACCIDENTS.

‘We have read with much interest a pamphlet
sent to us some time since on “The Evils of
the Unlimited Liability of Masters and Rail-
way Companies for Accidents arising from
‘the negligence of Servants, especially since
Lord Campbell’s Act.” The paper is written
*by Joseph Brown, Esq., Q.C., and was read
before the Social S¢ience Association.

The view most favorable to masters and
raiiway companies is advocated very strongly
and very ably, but we cannot but feel that the
zeal of the writer in the cause he upholds has
led him into enunciating some opinions which
can scarcely be sustiined,

One evil that he complains of is—* the great
number of such actions and the length of
time -which the trial of them occupies, to the
hindrance and delay of commercial and other
important business”—is certainly not felt in
this country as such a hardship as requires
any serious consideration.

There is however, much truth in the follow-
ing remarks:—

““The great evils, however, which I have men-
tioned, serious as they are, are not those to
which I have undertaken to call the attention of
the Society. The great and crying evil belong-
ing to the class of actions in question is this—
that the penslty of the act of negligence, even
when it is proved ever so clearly, almost always
falls on one who is perfectly innocent of smy
blame. A servant carelessly drives a cart over
the plaintiff and breaks his leg ; but the servant
can’t pay anything—his master can—therefore
the law makes the master pay the damages. Of
course the servant in ninety-nine cases out of &
hundred is wholly unable to repay his master.
The result is that the master is punished, and

the servant who did the mischief goes soot
free.”

But his language is, it seems to us, extrav-
agant when he says:—

“If & tradesman who has saved £10,000 by
a life of industry and frugality, sets up a
brougham, and his coachman happens in a mo-
ment of carelessness to drive over and kill &
merchant who is making £2,000 a-year, the
master may be mulcted of his whole fortune in
damages, though he was entirely blamelesa.”

He argues that the rule respondeat superior
is only applicable with justice where the
servant has followed his master’s orders in
doing the very act complained of, and that it
ought never to be applied where the act done
is beyond or contrary to orders; and in sup-
port of his contention he calls in the analogy
of the criminal law, and cites the institutes of
Menu, “the oldest system of law known to
us,” where it is laid down that,—

¢ ¢Where a carriage has been overturned by
the unskilfulness of the driver, then, in case of
any hurt, the master shall be fined 200 panag;
that if the driver shall be skilful bat negligent
the driver alone shall be fined, and those in the
carriage shall be fined each 100, if the driver be
clearly unskilfal.’ ”’*

He continues: ¢ The rule which thus approved
itself to the mind of the Indian lawgiver 3,000
years ago, rests upon the immutable distinctio®
of justice and reason, tbat in the one case the
master is to blame, and in the other he is pot
He must of necessity employ servants to do ®
multitude of things which he can’t do himself*
he does his best to employ akilful and caref®

servants; this is all he con do, and, when B’

* “Institntes of Menu,” by Sir W. Jones, p.7181, 8%
293, 294, last edition.
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has done it, to make him answerable for an act
of carelessness of the servant is to charge him
with what he neither committed nor was able to
prevent or foresee.

¢ Let me guard myself against misunderstand-
ing, by saying, that I am not contending for any
immunity for the master in any case where he
is justly chargeable with personal neglect or
blame. For instance, if he makes regulations
calculated to cause mischief—if he knowingly
provides materials improper for the work in
hand—if he does not exercise due vigilance over
his labouring men, and in many other cases, he
might fairly be held liable as for his own fault.
What I contend against is the law which makes
bim suffer where he is blameless, the fault
lying entirely with the servant—as it commonly
does.”

After arguing out the position he supports
at considerable length, Mr. Brown proposes
to carry out his views as to the limitation of
the master’s liability in this way:—

¢ Let it be enacted that in no case should a
master be responsible in damages for the negli-
genoe of a servant beyond the amount of £200,
or any other fixed sum which may be considered
& sufficient penalty for keeping a servant who
committed an ervor. If, however, the public
come to see the injustice of punishing a master
at all, where he has taken due care to hire an
experienced servant of good character, the requi-
site amendment of the law would be effected by
enacting as follows:—1. That no action should
be brought against the master without joining
the servant who did the mischief as co-defend-
ant, 2. That the master should be entitled to
acquittal on proof that he took due care in the
engagement of the servant, and was personally
free from any other kind of blame. 8. That
the guilty eervant should be compelled to pay a
Part of his wages weekly towards the satisfac-
tion of the damages, with & summary remedy
to enforce payment. Imprisonment might be
Justly added in casee of injury to life or limb.

I submit that such a law would be far pre-
ferable to that which now subsists. To see the
Wway in which it operates is enough to extort
from one an outory against the perversity of
Mankind, and the imbecility of laws to deal with
it. Because men are prone to negligence, and
beoause society requires some protection from
this propensity, the law has endeavoured to give
it by allowing such actions as I have described.
What can be more laudable or politio in appear-
ance? Yet the effect has been to let in & flood
of fraud and perjury, imposture and injustice—
8uch a3 excites & doubt whether greater mischief
would arise from abolishing such actions alto-

gether. Too often they exhibit the spectacle of
a8 court of law laboriously doing iniquity in the
name and with the forms of justice—a scene the
most revolting to every right-minded maun.”

Thus far the Essayist's remarks are mainly
confined to the liability of individuals who are
obliged to employ servants. He then proceeds
to discuss its connection with the liability of
railway companies for accidents arising from
the default of those who carry on the business,
and he considers the question in two aspects—
accidents to strangers and to passengers; and
there ig undoubtedly a distinction fairly to be
drawn. He thus speaks of the exceptional
nature of railway traffic:—

“Railway traffic is & business which cannot
be carried on without danger mor without occa-
sional accidents; and when an accident does
000UT, the damage arising from it is often so
enormous gg to be out of all proportion to the
psyment made by the injured passengers to the
company, and not less out of proportion to the
act of delinquency which brought about the acci-
dent. A momentary oversight by a weary sig-
slMan may cause the loss of twenty lives or
damages to the amount of £50,000. The public
will bave trains running from twenty to fifty
miles an hour; they will have excursion and
luggage trains; and this cannot be done without

:8€rious accidents occasionally happening. Driv-

ers 80d signalmen are only mortals; they will at
times be off their guard, or weary, or drowsy,
or negligent. Probably they are as careful now
a8 they are ever likely to be. The syatem of
punishing railway companies by enormous dam-
sges for accidents arising from the errors or
peglects of drivers and other servants has been
in force a great many years, without putting a
gtop to accidents. Whatever amount of care is
exercieed by railway managers in selecting good
and careful servants, the latter are but men and
not guardian angels without wings, at two guineas
s week, ag the public would have them. Is any
man 80 green as to believe that railway traffic
osn ever be carried on without serious accidents?
As well might we expect to mavigate the ocean
in future without shipwrecks. Every man who
embarks in a ship for a distant voyage knows
that he must risk his life in so doing, snd so does
every man who gets into a railway train. The
two things are inseparable ; the passenger volun-
tarily encounters the hagard, without which he
osn't make the journey; he becomes & partner
in the risk, and maust share the loss when it

| bappeus. If & man were to go up in & balloon,

aod were to break his leg in the descent, many

- people would say, ¢ What else could he expect ¥’
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The public can’t see that this applies to & jour-
ney by railway, and yet our fathers would cer-
tainly bave said the same of any man who got
furt while travelling forty miles an hour. I it
fair, therefore, to put all the loss on the raiiway
company when an sccident happens, seeing that
railway travelling cannot be carried on withoat
accidents? The law recognises this in other
cases. Where a servant voluntarily takes em-
ployment under a master who carries on 8
dangerous trade, such as the making of gun-
powder or the blasting of slate quarries, the 1aW
does not allow him any remedy against his mas-
ter for accidents arising from the nature of the
business, even though caused by the neglect of
the other men employed in it. The reason i8
that, by entering into the business he voluntari-
ly ran the risk incidental to it.”*

I

The learned author then enlarges upon the
following points: that the damages arising
from railway accidents are out of all propo™
tion to the payment received from the pas-
senger and to the error committed by the
company's servant : that no infliction of dam-
ages can compel or enable directors to do more
than employ good servants, it cannot prevent
or guard against the errors to which the best
servants are liable; and that the enormous
amounts given by way of compensation it
England greatly encourage attempts at fraud
and imposture on companies.

This very able pamphlet concludes by &
suggestion that,—

«Some special tribunal ought to be estab-
lished for the cognizance of all railway accidents
—such, for example, as exists in the Admirslty
Court, where the judge is assisted by experien°°d
nautical men as assessors. A court composed of
one of the judges, with two experienced mediosl
men as assessors, having powers to make privst®
examinations of the claimant, would surely be
much better able to detect fraud and imposture
and to probe suspicious claims to the bottom
than & jury. The experience which they would
acquire in dealing with fictitious or fraudulent
claims would often prevent the court from beitg
made the tool of rogues. Such a court might
exercise with discretion, and ought to be armed
with inquisitorial powers. Whatever odious
terms may be applied to such a tribunal Py
popular outery, every lawyer who has been in
the secrets of these cases, knows by experience
that all the existing powers of courts of law are
wholly inadequate to ferret out, expose snd
punish the infamous cheats which are daily

* Judgment in Hufchinson v. York Railwa n
3§ Iixch. 343, ¥ Compary

practised by fraudulent claimants. When one
sees, as in a recent case, a man claiming £2,000,
and recovering a verdict for £5, one is led to
wish that the courts would return to the old
practice of amercing ‘pro falso clamore suo.” 1
have reason to believe, and I say it with disgust,
that T have more than once been made the un-
witting instrument of cheating railway compa-
nies; and no counsel who has been concerned
in these cases is free from the same unpleasant
suspicion.

4 One and the ,same tribunal ought also to
hear and determine all claims arising out of the
same accident. This alone would do something
to moderate the excessive damages often given
by juries, each of whom only hear one case, and
are not allowed to take notice of the numerous
other large claims bebind. It would also dimin-
ish the expense arising from so many different
actions,

‘1 ventare another suggestion. In very many
claims for personal injuries by accidents, the
amount of damages chiefly depends on whether
the injury will be permanent, or whether nature
will not remedy it in a few months. On this
point it constantly turns whether the damages
should be £500 or £2,000. At present the jury
have to decide it on couflicting medical opinions,
before sufficient time has elapsed to test the per-
manence of the injury. The verdict is probably
for the larger sum, and very soon after the
Plaintiff will be seen about and as well as if he
had never been hurt. It is astonishing what
miraculous cures are wrought by a verdict for
large damages! I suggest that in all such cases
the court ought to have power to adjourn the
inquiry for a time in order to test the supposed
permanence of the injury upon such terms a8
might be just. This might sometimes prevent
a company from being compelled to pay five

times the real amount of damage.”
R—————

SELECTIONS.

—

e

UNPUNISHED DEPREDATORS.

“ A Guarpiax of Two Wards” complains
to the Times that there are no laws to prevent
the ‘depredations” of usurers. *Instance®
of strict protection of property, some sad, som®
almost comical, occur,” he observes, * every
day before our justices.” Three weeks' "
prisonment for stealing an apple; ditto f0F
plucking a sprig of lavender ; two months_fof
a leaden paper-weight; six years for stealing
bones from & dunghill, and so forth; whil®
card-sharpers, skittle-sharpers, and bettiﬂﬂé
gwindlers are watched and punished. AP
yet there is no check and no law for th
“great scheming depredators,” the great m
wealthy nondescripts, half jewellers, b8
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money-brokers, who pursue inexperienced
youths, just setting out in life, with offers of
“ confidential assistance,” entangle them in
their meshes and fatten on the spoil, * Why,”
asks the guardian, “ should there not be a law
to make all interest beyond a certain rate ille-
gal and irrecoverable.”

The reason is simple enough. Up to a
comparatively recent date there was such a
law, the continuation of a series running back
to the middle ages. It was repealed simply
because it was found to do harm instead of
good. Of late years judge after judge has
censured the impolicy of attempting to hedge
round the extravagent or improvident with
such paternal restrictions. Equity will still
relieve against transactions whose grossness
brings them within the limits of fraud, and as
the guardian is probably aware, his wards,
while infants, are protected by their own
disability to enter into a binding contract;
beyond this the law does not relieve anyone
from any bad bargain he may be foolish
enough to make with his eyes open. In truth
no laws can or could give a complete protec-
tion to young men bent on folly and extrava-
gance (unless they could save them from
themselves), and any attempt to do so has
Merely this result, that it encourages extrava-
gance by deluding its objects with the idea
that they can both eat their cake and have i,
and sets the harpies who prey on them adjust-
Ing their rates to meet an additional risk.

he guardian cowplains of a * black gap be-
tween law and justice.” In many directions
there is such a gap, but in this particular
atter the gap complained of is nothing more
than the mere inevitably interval by which in
a sinful world, *“‘law” falls short, and must
ever fall short, of natural equity. If my
Deighhour attacks me at my garden gate
With a big stick, or persists in coming into
Iy garden and trampling on my flower-
beds, the law gives me a remedy ; but there
are a thousand petty discourtesies and an-
Doyances at his command by which he can
Inflict upon me an equal amount of dis-
Comfort without being amenable to any law;
&nd yet, if a patornal legislature were to
attempt ah approximation at a complete
Protection of each of us from the other, the
Interference would be unbearable, and the
Temedy far worse than the evil The gap
Spoken of by the ‘ Guardian of Two Wards,”
18 one which it is beyond the province of law

bridge over: it is an attribute of law that it
8hal] ever be bounded by such gaps, and this
Particular gap is not half so biack as he paints
He will do well, therefore, to lay aside his
Palette and colours, and try whether, by sur-
Tounding his two wards with wholesome and
Manly influences, he cannot render them

. $htirely superior to the wiles of the * depre-

Ators” of whom he complains. By so doing
® will afford them & protection better than all

® many laws which ever existed.—Solicitors’
urnal and Reporter.

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING

CASES.

AseIGNMENT—INSOLVENT ACT OF 1864, src. 8
—C. 8.U. C. cn. 26, seo. 18 —A .debtor being
in difficulties, assigned all his property to a
creditor, who agreed to pay & composition of 40
cents in the dollar withina year. This had been
paid, except to defendant, who refused to accept
it, 80d issued execution On an interpleader
betWeen the assignee and defendant to try the
title to the goods assigned, the jury hoving found
the transaction bona fide.

Held, affirming the judgment of the County
Court, that such assignment was not avoidedgby
the Insolvent Act, gec. 8, for that statute applies
only Where proseedings are taken, and as against
& pereon clajming, under it.

Held, also, that the assignment was not in-
valid under Consol. Stat. U. C. ch. 26, sec. 18.
—Squire v. Wat, 29 U. C. Q. B. 828.

INSOLYRNCY — CONDITIONAL DISCHARGE—PRE-
PERENTIAL paynent.—Upon appeal it appeared
tbat the agsignment was made on the 10th June,
1868; that on the 15th April previous, the {nsol-
veot® bad paid to their father two promissory
noted, Made by them in July and August, 1867,
at three months, for $984. The father in his
exsmination swore fhat these notes wete given
by the insolvents for their respective private
debts dona fide due to him for money lent and
paid, and for their board between 1863 and
1866 and that he had no knowledge of their
pusivess until the 27th April, 1868, when he was
asked hy one of them for an advance of $2,000,
which he refused, not being satisfied with the
ststement of their affairs then produced to him.
His stotement was confirmed by the insolvents.
The learned county court judge upon this evi-
dence decided that the payments to the father
were Preferential, and he made the discharge of
the insolvents within three years conditional
upon their payment of the amount so paid.
Upon appeal :

Held, 1. That the evidence could mot be 8-
gumed to be untrue, and that the payments
therefore could not be treated as prefereatial.
2. Thatif this were otherwise, the order could
ot be upheld, for the statute only authorises
conditions within the power of the insolvents to
coply with —fn y¢ George H. Wallis & Charles
H. Wallis, 29 U. C. Q. B. 313.

FENCE viEwERS—DEFECTIVE AWARD BY—JUSTI-
FICATION uvpgr—PLeaping.—The plantiff and

2
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defendant, occupying adjoining lots, having dis-
puted as to the drainsge of surface water,
referred the question to fence viewers, who
awarded that defendant should open a ditch fiom
the line fence between himself and defendant,
through the plaintif’s farm, of sufficient depth
to carry off the water then in the ditch opened
by defendant, about twenty rods in length, and
that the plaintiff should make and keep open
this same portion of ditch, commencing at the
line fence, and of sufficient length, width and
fall, to carry off the water; to be two and a ha!f
feet deep at the line fence’; said ditch to be
made hefore the Ist October, 1865

Ileld, following Murray v. Dawson, 17 C. P-
588, that the award was bad, for not sufficiently
defining the point of commencement and course
and position of the ditch.

Semble, however, that it was not bad as deci-
ded in that case, for omitting to specify the time
within which each party was to perform his
share of the work, for that the time meutioned
applied to both.

To an action for trespass on the plaintiff’s
land, defendant pleaded justifying under the
award, alleging that the plaintiff paid baif the
expense of the award as thereby directed, and
that defendant, in pursuance of it, having first
duly notified the plaintiff, entered on the plain-
tif"s land and opened the ditch there as directed
by the award, doing no unnecessary damage :
Held, that the plea was bmd, as setting up #
right which the award, being invalid, could not
give; but that the facts might be found to sup-
port a plea of leave and license.—Dawson V-
Murray, 29 U. C. Q. B. 464.

Sevvorion — EvipExcE or RrRape—Dury OF
JuvaR—NEW TRIAL REFUSED — Held, following
Walsh v. Nattrass, 19 C. P 453, that where, i
an action of seduction, the evidence of the Wit~
ness shews that a rape was committed upon her
it is the duty of the Judge, in the interest of
public justice, to stop the care, and net leave it
to the jury, with a direction to find for defendant.
if in their opinion it was rape; and this, even
where the Judge himself is not clear that a rape
has been committed. But Held, that defendant
cannot set aside the verdict for misdirection in
this respect, a8 this will only be done in the
interests of public justice.— Williams v. Robinson,
20 . C. C. P. 255.

ScHooL RATES—LEVY UPON NON-RESIDENT OF
scHooL 8KcTION —School trustees, and collectors
under their warrants, have no vower, either under
Con. Stat. U. C. ch. 64, or 23 Vic. ch. 49, to
Jevy on the property of a noun-resident of the

school section for rates assessed in respect of
property within that section. —The Chief Super-
intendent of Education in re Chapman v. Thrasher
etal. 20 U. C. C. P. 259.

Coxvicrion BY MagisTrate—C. 8. C. cm. 93,
SEC. 28 —INSUFFICIENGY —[leld, that a convie-
tion, purporting to be under Con. Stat. C. ch. 93,
sec, 28, charging tha‘t defendant, at a time and
place named, wilfully and maliciously took and
carried away the window sashes out of a build-
ing owned by one C., against the form of the
statute, &e., without alieging damage to any
property, real or persoual, and without fiuding
damage to any amount, was bad, and tbhe con-
viction was therefore quashed.—Regina v. Cas-
well, 20 U. C. C. P. 275.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

STaTUTE 0F FRAUDS — SUPFICIENT NoTE I¥
WRITING —The owuer of land gave parol autho-
rity to an agent to sell ; the ngent accordingly
entered into a parol coutract for the sale, and
communicated the fact and the particulars of
the coutract to his principal by letter.

Held, a sufficient note or memorandum in writ-
ing to satisfy the Statute of Frauds.—McMilan
V. Bentley, 16 Chan. Rep. 387.

BuiLbing socieTiEs—POWER TO MAKE NOTES
—PLtADING. —Declaration on a promissory note
made by defendants, a Building Society, incor-
porated under Con. Stat. U. C. ¢h, 53 Held
good on demurrer; for they might legally make
unotes under certain circumstances, and it would
not be assumed that they had acted illegally.—
Snarr v. The Toronts Permanent B#iding and
Savings Sociédty, 29 U. C. Q. B. 817.

BounparY LiNgs—Evipesce.— Held, that the
entries in the diary of the surveyor, together
with o small piece of map, also produced, sup-
posed to be his (which was all that remnined iB
the Crown Lands office shewing the lines it
question ran), and the trace of a blaze for #
great part of the way, were evidence of the fact
of the lines having been run by him in the man-
ner in which be was directed to run them by bi8
instructions (which were produced), although
there was no farther evidence upon the grou®
that the original lines had been rua.—Smith ¥-
Clunas et al,, 20 U. C. C. P. 213.
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PROMISBORY NOTE—STAMP3 NOT WHOLLY CAN-
CELLED.—The non-cancellation of some of the
stamps to a promissory note, though the rest
have been cancelled, invalidates the note, and
the plaintiff cannot recover upon it.—ZLowe V.
Hali, 20 U. C. C. P. 244,

BILL OF EXCHANGE ADDRRSSED T0 SECRETARY
0¥ Co.—ACCEPPANCE IN NAME oF Co., A8 SECRE-
Tary — PLEADING.—In an action against de-
fendant, by endorsee, on the following bill of
exchange :
$100. MonTrEAL, Feb. 19, 1869,

Two mounths after date to the order of myself,
at the Jacques Cartier Bank, in Montreal, eight
hundred dollars, value received, and charge
the same to account of

E. E Giupsrr.
James Grass,
Becretary Richardzon Gold Mining Co.,
Belleville, Out.
Accepted, The Richardson Gold Mining Co., per
James Guass, Secrelary.

Held, on demurrer, not to be the acceptance of
defendant and that he was not personally linble.
—Robertson v. Glass, 20 U. C. C. P. 250,

WiLLs—MISTAKE IN EXECUTION—-HUSBAND AND
Wirg. —A husband and wife made wills in each
other’s favor, but by mistake each signed the will
of the other. After the death of the husband an
act of Assembly was passed, giving the Register’s
Court the power of a Court of Chancery, and
8uthorizing it, at the petition of the wife to re-
form the paper and admit it to probate on proof
of the alleged mistake. On the filing of the
Petition authorized, held :

1. That the jurisdiction of Chaucery would
only attach after probate.

2. That it has jurisdiction only to construe or
Teform an instrument already made; it cannot
€xecute one.

8. The will in this icstance is a manifest
8bsurdity, as it purports to give all the property
of the wife to herself, and the real and personal
®state of 8. A. Alter vested on his death in his
beiry-at-law and distributees under the intes-
tate acts, and no special legislation could direct
their rights ; as against them it was unconstitu-
Yonal. —In re Estate of Geo. A. Alter, deceased,

U s Rep. .

CANADA REPORTS.

DOMINION ARBITRATION.

(Reported by Hexry O'Briex, Esq., Barrister-at-Law.)

IN THE MATTER OF THE ARBITRATION BETWEEN
THE Provinces or ONTARIO AND QUEBEC, IN
THE DoMINION oF CANADA.

The British North America Act, 1867—Resignation of one
arbitragoy Unanimity of arbitrators mot necessary—

Arbitration, on public matters—Writ of prohibition from
COUTE of one Province.

Held, that as *The British North America Act, 1867,”
confers powers to the arbitrators appointed thereunder
of 2 public nature, such powers may be exercised by the
majority, and a joint award is therefore unnecessary.

The Jjurtsdiction of the courts of one of the litigant Pro-
VIRCES to jnterfere to stay the proceedings on the arbi-

tration, by writ of prohibition considered, and held that
there is none,

(Ottawa and Montreal, February—July ;
Toronto, Aug., 1870.]

The British North America Act, 1867, section
142. enactg that ¢ The division and adjustment
of the debrs, eredits, liabilities, properties, and
assets of Upper Canada aod Lower Canada shall
be referred to the arbitrament of three arbitra-
tors, one chosen by the Government of Qutario,
one by the Government of Quebec, and one by
the Government of Canada, and the selection of
the 8rbitraters shall not ba mad+ until the Pave
liament of Canada and the Legislatures of Ontario
and Quebec have met; and the arbitrator chosen
by t'he.(ln\vernment of Canada shall not be a resi-
dent either in Ontario or in Quebec.”

Under the provisions of this enactment the
folloWing persons ware appointed arbitrators:
The Hon D. L. Macpherson for the Province of
Qotario, The Hon C. D. Day for the Province of
Quebee, and the Hon. J. H Gray, a resident of
the Provinge of New Brunswick, for the Dominion
of Canada,

The arbitrators had several meetings, being
attended by Houn. J. H. Cameron, Q C.. 83 coun-
gel for the Province of ntario (assisted by Hon.
John Sandfield Macdonald, Q C., Attorney-General
for Nutario, and Hon FE. B. Wood. Treasurer of
Oatario). and by T. Ritchie, Q C., Esq.. a8 coun-
gelfor the Province of Quebea (assisted by Hon.
Geo. Irvine, Q C., Solicitor Geaeral for Quebee.)

On the 28th May the arbitrators met to give a

reliminary decision to form a basis for the pre-

ara'fon of their final award. The arbitrators
disagreed however as to this basis, Mr. Macpher-
son 8nd Col. Gray agreeing, and Judge Day
dissenting.

This preliminary award of the majority, thouzh.
not delivered for some time after the above date,
was as fv»llows:..._

“The Arbitrators, under the B. N. A. Act,
1867. having earefully consi lerel the statements.
made. and the propositions submitted by snd on.
the behalf of the Provinces of Ontario and Que-
beo, and having heard counsel at length there-
upon, do award and adjudge a3 follows:

1st.  That the Imperial Act of Union, Brd
and 4th Victoria, chap. 33, did not create in fact
orin law any partaership between Upper “}‘d
Lower Canada, nor any such relations a3 arise.
from a state of co-partaersbip between individu..
als.
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20d. That the Arbitrators have no power or
authority to enter upon any inquiry into the rela-
tive state of the debts and credits of the Pro-
vinces of Upper and Lower Canada respectively,
at the time of their Union, in 1841, into the Pro-
vince of Canada.

3rd. That the division and adjustment be-
tween Ontario and Quebec of the surplus debt
beyond $62,500,000, for which uader the 112th
geation of the *¢ B. N. A. Act, 1867,” Ontario and
Quebec are conjointly liable to Canada, shall be
based upon the origin of the several items of the
debts incurred by the creation of the asseis
mentioned in the 4th Schedule to that Act, snd
shall be apportioned and borne separately by Op-
tario or Quebee, a8 the same may be adjudged
to have originated for the local ben+fit of either;
and where the debt bas been incurred in the
creation of an asset for the common benefit of
both Provinces, and shall be so adjudged, such
debt shall be divided and borne equally by both.

4th. That where the debt under consideration
¢hall not come witbin the purview of the 4th
Schedule,—whether the same shall or shall not
have left an asset,—reference shall be had to its
origin, under the same rule as in last preceding
section laid dowa.

5 That the assets enumerated in the 4th
schedule of the B. N. A. Act, 1867, and declared
by the 113th section to be the property of Untarl®
and Quebec conjointly, sLall be divided and ad-
justed, and appropriated or allowed for, uponl
the rame bacsis.

6th. That the expenditure made by creation
of each of the said assets shall be taken as the
value thereof ; and where no asset has been left,
the amount paid shall be taken as the debt in-
curred, the ‘arbitrators having no right to enter
into or adjudicate upon the policy or advantages
of expenditures or debts incurred by authority
of, and passed upon by Parliament.

7th. It is therefore ordered, that in accord-
ance with the above decision, the counsel for the
said Provinces of Ontario and Quebec do proceed
with their respective cases.

Judge Day dissented from this judgment in
the following words :—

The undersigned arbitrator dissents from the
foregoing decision of the Honourable D.
Macpherson and the Honburable J. H Gray, two
of the arbitrators appointed under the B. N. A-
Act, 1867.—

Because the said decision purports to be
founided on propositions which, in the opinion 0
the undersigned, are erroneous.in fact and in
Jaw, and inconsistent with the just rights of the
Province of Quebec ;

Because the relation of the Provinces of Up-
per and Lower Canada, created by the Union ©
1841, onght to be regarded ns an assaciation i8
the nature of & universal partnership, and the
rules for the division and adjustment of the debts
and nssets of Upper 8od Lower Canada under the
authority of the said Act ocght to be those which
govern such associations in so far as they can be
made to app'y in the present case;

Beenuse the state of indebtedness of each of
the Provinces of Upper and Lower Canada at the
time of the Union of 1841 ouzht to be taken into
con-jderation by the Arbitrators, with a view to
charge the Provinces of Outario and Quebee res-

pectively with the debt due by each of the Pro-

vinces of Upper and Lower Canada at that time ;
and the remainder of the surplus debt of the Jate
Province of Canada ought to be equally divided
getween the said Provinces of Ontario and Que-
ec ;

. Because the assets specified in Schedule No.
4, and all other assets to be divided under the
authority of the said Act, ought to be divided
equally according to their value;

And thereupon the undersigned presents an
award and judgment based upom his foregoing
Propositions, and upon the reasons assigned in
this printed opinion—in the terms following:—

The arbitrators under the British North
America Act, 1867, having seen and examined
the propositions submitted on the part of the
Provineés on. Ontario and Quebec respectively
for the division and adjustment of the debts and
assets of Upper Canada and Lower Cunada under
the authority of the said Act, and having heard
counsel for the said Provinces respectively upon
each of the said propositions, after due consider-
ation thereof, are of opinion that the proposi-
tions submitted in bebalf of the Province of
Ontario do not, nor does either of them, furnish
any legal or sufficient rule or just basis for such
division and adjustment ; and they do award and
adjudge that the said division and adjustment
ought to be made according to the rules which
govern the partition of the debts and property of
associations known as universal partnerships in
8o far as such rule can be made to apply; and

the arbitrators baving also heard counsel for the

Provinces of Ontario and Quebec respectively
upon the objection made in bebalf of the former
Province to the *jurisdiction and aathority’ of
the arbitrators to inquire into the state of debts
or credits of the Provinces of Upper and Lower
Cauada prior to the Union of 1841, or to dealin
any way with either the debt or credit with
which either Province came into the Union at
that time, and duly considered the same, are of
opinion that the said objection is unfounded, and
lhat.they have authority, and are bound by the
provisions of the said Act, to inquire into the
state of the debts and credits of the Provinces
of Upper Canada and Lower Canada existing at
th.e time of the Union of 1841, and so to desal
with them as may be necessary for a just, lawful
aud complete division and adjustment of the
debts and assets of the said Provinces And
there_upon it is ordered that the counsel for the
Provinces of Outario and Quebec do proceed, in
accordance with the foregoing judgment to sub-

mit such statements in support of their respec-

tive claims as they may deem expedient.”

The above julgments were by the three arbi-
trators ordered to be entered in the minute book,
and to be communicated to the counsel for the
two Provinces respectively.

About the 16th June the arbitrators severally
received from the government of Quebec & min-
ute of Council of that Government, expressing
the opinion of the law officers of the Crown o
Quebec,_ N that it was essential to the validity 0
any decision by the arbitrators, that their judg-
ment should be unanimously concurred in

The publication of the decision was thereforé
postponed until the action of the arbitrators
could be determined on this point at their neX
meeting, which was to take place at Montreal 0P
the first Tuesday in July, though the arbitrator




August, 1870.]

for Ontario demanded that the counsel of both
governments should have the decision communi-
cated to them In obedience to the order made.

On the first day of this meeting, in July, at
Montreal, the fact of the receipt of this commu-
nication from the government of Quebec was
announced. A demand was then made on behalf
of the government of Quebec that counsel should
be forthwith heard on the question of unanimity,
and after denial by the counsel for Outario of
the right of the government of Quebec to make
any communication to the arbitrators, which was
Dot at the same time made to the counsel or
government of Ontario, and a demand made that
the decision arvived at should be first declared,
the question was submitted, and the arbitrators
decided by a majority that Quebec should be
heard on the point of unanimity.

The question was therefore argued at length
before the arbitrators by

George Irvine, Q. C. (Solicitor General for
Quebec). and Ritchie, Q.C., for the Province of
Quebec :—

The decision of the arbitrators, to be valid,
must be the unapimous judgment of the three
arbitrators, for by the 142nd section of the British
North AmericaAct three arbitrators are appoint-
ed, and no provision is contained that the award
of the majority shall be binding, and the sub-
mission being to three, each must join in the
award. Aonterior to the Imperial Act the precise
terms contained in the 142nd section bad been
virtually agreed upon between the Provinces:
(see the 16th Resolution of the Quebec Confer-
ence, as it passed in the Parliament of the late
Provinoe of Canada); and the Englich law must
interpret the Imperial statute so far as it can be
interpreted : Watson on arbitration, 64; Cald-
well on arbitration, 202; Paley on agency, 117,

The Canadian Interpretation Act, which pro-
vides that when a power is delegated to three or
tmore persons, the decision of the majority shall
be valid, does pot apply to the Imperial Act, but
is confined to the Canadian statutes, and no
such clause is to be found in any Imperial
statute. '

J. Hillyard Cameron, QC., and Hon. E B.
Wood (Treasurer of Ontario), for the Province
of Qotario, contra :—

In cases of private arbitration, unless there
is a power reserved to the majority, the award
must be unanimous. That is the rule of the
common law, although not of the French law,
which makes the arbitrators a Coart where the
wajority may decide. It is mot pretended that
at common law when the submission is to three
arbitrators with no reservation of power to
the majority two can execute & valid award in
matters of ordinary private arbitration; but
such is bot the law in matters of a public nature.
The Iuterpretation Act has 8 powerful bearing
on the interpretation of the 142nd clause (see
the 120th clause of the British North America
Act). The Dominion Parliament are given power
to deal with the public debt and property. The
whole of the questions before the arbitrators ia
Tespect to that public debt snd property must be
considered by the light of the statutes which
were passed by the Dominion, one of which is
the Interpretation Act Not only therefore are
all lawa left in force, but the gquestion of the
Public debt and property is to be left to arbitra-
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tors, who are to decide according to the Inter-
pretation Act.

The clear intention of the Legislature in hav-
ing three arbitrators was that the majority
should govern, snd this is consonant with com-
mon sense and every day experience of arbitra-
tions between private persons, and the Legisla-
ture had the possible difficulties arising from a
disagreement between the arbitrators for the
different Provinces in view when they appointed
three arbitrators, one of whom was uncounected
with_either Provinge, and was, in effect, as an
umpire,

Putting the matter upon the strictest basis a8
a matter of private right, the arbitrators had &
right t'o deal with it according to the light cast
upon it by the statutes of the country; but it
is POt necessary to deal with it on this narrow
basis, for, independently of such considerations,
it i8 not a matter of private interest and private
arbitration, but s matter of public rights and
reference to publio arbitration, and therefore the
decision of the majority must conelude the minor-
ity. This is admittediy the execution of a pub-
lic trust; agd is mot the exercise of a power
within the ordinary meaning of the rule regard-
ing 8ubjects of purely private interest: G'rindley
v. Barker, 1 Bos. & Pul 229; Th: Kiny v.
Whitaker, 9 8. & C. 648; Cortis v. Kent Water
Works Co. 7 B. & C. 314; see also Co Litt,
181 (b); Roll, Ab. 829; Caldwell on arbitra-
tion, 2nd Amer. ed. pp. 202. 203 and, 204,
pote (1) and cases there cited; Paleyon Agency,
3rd Amer. ed. pp. 177 and 178. note (g) and the
0ases there cited, particularly Croker v Crane,
2t Wend. 211, 218; £z parte Rogers. 7 Cowen,
526, 530, and note {a); Woolsey v. Tompkins, 23
Wend. 824 ; Damon v. Inhabitants of Granby, 2
Pick. 345, '

Shortly after the above argument Judge Day
resigued his appointment, which was accepted
by the government of Quebec, nnd & supersedeas
wa8 issued under the seal of that Provinge,
discharging bhim from further duties as arbi-
trator.

On the 21st July, the day appointed for giving
sadgment, it was objested on behalf of the Pro-
vinco of Quebec that no further action could be
taken in the matter owing to the resignation of
one of the arbitrators, there not being in fact
the three required by the Act. The counsel for
Quebec, being overruled in thig, stated that they
withdrew from the arbitration. and the judgment
of the remaining arbitrators was then delivered
by the

Hon J. H. Geay:—At our last meeting &
question was raised by the counsel for Quebec,
woder instructions from their government (a 00PY
of the Order in Council having been transmitt
to each of the arbitrators) which would the
bave been decided but for the abrupt withdrawal
of Judge Day, and our subsequent immediate
sdjournment, namely :-—** That it i8 easential to
the validity of any decis.on to be given by the
;rl.ntrators that their judgmeat shqn!d be un-
snimously concurred in.’’ It remaing for me
now to express the deoision of the arbitrators on
that question, .

It is to be regretted that » position of this im-
portant character should mnt bave been taken
before it was known that there #i3 a division 0
opinion between the arbitrators; anl it may wel
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be assumed that it would hardly have escaped
the attention of so accomplished a jurist as Judge
Duy, the Arbitrator of Quebec, had he deemed it
tennble, or that he would, under the circumstan-
ces of the decision, have undoubtedly brought it
to the notice of his co-arbitrators. The learned
Judge heard the argument, but left with us no
expression of his opinion, save that the arbitra-
tion was one of a public nature. The views,
therefore, now delivered are those of the remain-
ing arbitrators, and consequently of a majority.

In matters of private reference the law is plain.
that unless the terms of the submission provide
that a majority may rule, all must agree in the
award, or it would not be binding. The imprac-
ticability in private affairs of working out an ar-
bitration, if unanimity wag essential, led to the
adoption, in almost all cases of submission, of
the majority clause, or the alternative provigion
of an umpire. 8o essential to the successful
conducting of an arbitration has this become that
in the ordinary forms of arbitration bonds, or of
rules of reference, one of these clauses is almost
always found inserted. Without such clause, in
private arbitration it is admitted uoanimity i8
required.

The point now is--Does the same rule apply t0
public references or arbitrations ?—-to which
class it is conceded, the present inquiry belongs
—the 142nd section of the B. N. A. Act, 1867,
under which the arbitration is held, containing
no such clause.

Mr. Irvine, the Solicitor General for Quebec,
has properly.parrowed the question to this point.

Mr. Ritchie in his argument for Quebec, cited
Caldwell on Arbitration, p. 102, to prove the
undoubted positipn a3 to private arbitratiods. In
the note to that page by the able American
editor, who republished the work in the United
States, we fiud the following remarks : —

¢ There is a wide distinction to be observed be-
tween the case of a power conferred for a pub-
lic purpose and an authority of a private nature.
—1In the latter ease, if the authority is conferred
on several persons, it must be jointly exercised,
while in the former it may be exercised by & ma-
Jority.”

Farther on, at p. 202, he says that referees
appointed under n statute must all meet and hear
the parties, but the decision of the majority will
be binding. The correctness of these views is
sustained by the citation of many authorities,

In the case of Green v. Miller, 6 Johnson, 38,
a8 far back as 1810, it is clearly laid down :—
*« When an authority is coofided to several
persons for a private purpose, all must join in
the act; aliler in watters of public gongern "
Thompson, J, says: A controversy between
these parties was sabmitted to five arbitrators.
The submission did not provide that a lessnumber
than the whole might make an award. All the
arbitrators met and beard the proofs anqd allega-
tions of the parties, but four only agreed on the
award; and whether the award be 5 binding
award is the question now before the gourt No
case has been cited by counsel where this ques-
tion has been directly decldpd. I am, however,

~eatisfisd that when a submission to arbitratorsis a
delegation of power for a mere private purpoge,
it is necessary that all the arbitrators should
concur in the award unless it is otherwise pro-
vided by the parties In matters of public gop-

cern a different rule seems to prevail ; there the
voice of the majority shall be given.”

In the case of Grindley v. Barker, 1 Bos. &
Pul. 236, Erle, C. J., says:—< It is now pretty
well established that when s number of persons
are entrusted with powers not of mere private
confidence, but in some respects of a general
nature, and all of them are regularly agsembled,
the majority will conclude the minority, and their
act will be the act of the whole.” The same
Principie was recognized by the Court of King’s
Bench in the case of The King v. Beaton, 3 T. R.
592; see also Paley on Agency, 3rd Am ed.
PP 177-8, note ¢, and Broker v. Crane, 21
Wendel, 211-18.

In Bz parte Rogers, 7 Cowen, U. 8. Rep.
526, aad note a, pp. 630 & 585, the whole
Position is ably and thoroughly reviewed; and
In a long note citing the English as well as
th? American authorities bearing upon the same
point, the distinction between public and pri-
vate references and the duties and powers re-
sultiug therefrom are clearly shown, and the
Power of the majority to decide clearly estab-
lished The English cases upon the point are
Dot so direct, but in the reasoning of those which
h.nve been cited, or can be found, the same prin-
ciple olearly manifests itself. In the Courts of
the United States, decisions are constantly found
bearing upon circumstances similar to those in
our own Dominion. The varied nature of the
business of that country, the different aspects
under which questions arise from their position
as a congregation of States, the daily develop-
ment of new conflicts of rights arising from the
expanding nature of their society, raise ques-
tious which do not come up in England, but the
solution of which after all, in the absence of any
particular lo.al statutory provisions, is governed
by the law of England. Under these circum-
8tances our courts are in the habit of taking
those decisions as guides. These cases then de-
termine that in matters of public arbitrations or
refen:ence, though provisions to that effect be not
spe.clﬁcally made, the decision of & majority shall
be incident to the reference. The 142nd section
of the British North America Act, 1867, must
come within this rale. Were it not so intended,
the section would be superfluous, because any
0ne party in a great question of public import-
ance could prevent a decision.

To work out the reasoning of the counsel of
Quebec to jtg legitimate couclusion would place
absolute power in the hands of the third or
qumion arbitrator. I have supposed that on
points in which Ontario and Quebec were agreed
it was my duty at once to assent. and that under
such circumstances, whether I differed or not,
was of no consequenoce ; but, as the powers of
all the arbitrators must be co-equal, if unanimity
is essential, I might, by simply disagreeing, pre-
vent an award, even wheu both QOatario and
Quebec bad agreed upon it. Such g position is
untenable.

Mr. Macpherson and myself are therefore of
of opinion that the decision of a majority must
govern.

———

The arbitrators then proceedel to hear the
arguments of counsel for Ontario on sevoral of
the heals stated in the printed case for that
Provinoe, and some progress having been made
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the arbitration was adjrurned uutil the next
day. Soon after the adjournment writs of pro-
hibition against further proceeding in the arbi-
tration, issued from the Superior Court of the
Province of Quebec by Judge Beaudry, were
gerved on both the arbitrators, who however
met pursuant 0 their adjournment, and then
further adjourned to meet in Torouto, in the
Province of Ontario, on the 4th August, 1870.
_ Soon after this last adjournment a writ of guo
warranto was served on Mr. Gray, calling on
him to shew cause why he should not cease to
exercise jurisdiction as arbitrator for the Domin-
ion, on the ground that he had become a resident
of Ontarlo.

On the 4th Augnst the arbitrators met for the
purpose of cunsidering the questions arising on
the service of the writ of prohibition, and as to
what further action they should take in tha
premises.

On the H5th August they again met, and de-
livered the following judgments as the result of
their deliberations :

Hon D L MaceueRsoN.—The two arbitrators
now present meet und:r circumstancds calling
for the most careful circumspection and thought-
fulness.

The Province of Quebec is not represented
before them. The counsel for Ontario calis upon
them to proceed with the evidence and to make
their award.

The vetirement of the arbitrator for Quebec,
sanctioned by the Government of that province,
was formally communicated to the arbitrators
when they met at Montreal on the 21st July last,
by aan official letter from the Premier and Secre-
tary, the Honourable Mr. Chauveau, in which he
further preferred the extraordinary request that
the remaining arbitrators will be pleased to
stay further proceedinge until such time as they
receive notice as to their intentions from the
government of this province,” —the Province of
Quebec.

A request to stay proceedings until the govern-
ment of Quebec should determine whether they
would appoint asuother arbitrator was shortly
afterwards made by the counsel for that Province,
and was upon consideration refused by the arbi-
trators ; whereupon the counsel for Quebec de-
clared that that Province would no longer be &
party to the arbitration and withdrew.

Further, each of the two arbitrators now pre-
sent was, since the retirement of the arbitrator
for Quebec, served, while in the city of Montreal,
with a writ issued from the Superior Court of
the Province of Quebec, the purport of which is
to prohibit them from the further exercise of
their functious until a new arbitrator should be
named for that Province, or to shew cause to the
contrary on the 1st of September next.

The arbitrators noticed that neither the letter
of Mr. Chauvean northe application of the counsel
for Quebec named any time within which it was
expected such new appointment would be made.

The retirement of the Quebec arbitrator took
place, on the 9th July. Mr. Chauveau's letter
is dated on the 19th, and on the 22nd the writ
was obtained and served. But up tG this moment
the arbitrators are not informed that any new
arbitrator is appointed, nor in fact that it is the
intention of the government of Quebec to make
8 new appointment.

If the government of Quebec has power under
the statute to appoint anotber arbitrator. and if
it is their intention to do 8o, they have had more
than reasonable time for the purpose, since their
acceptance of Judge Day's resignation. It was
the indefinite character of the delay asked for,
which induced the arbitrators to refuse iv. The
writ Which was issued and served alnost imme-
diately after that refusal is equally indefinite
and might tend to create the impression that
delsy in completing the award and not to obtain
a reasonable time to appoint another arbitrator
was the object really desired.

It appenrs to me, unskilled as I am in legal
technicalities, taking an equitable, common sense
vieW of the question, to be beyond any reasona-.
ble doubt that no provincial tribunal has, or can
claim any jurisdiction to examine into or decide
any qQuestion referred to arbitration by the 1420d
gection of the British North Amerioa Act of 1867,
and it may be confidently asserted that the Im-

erial Parliament intended the award to be ab-
golutely final. But other and not unimportant
legal Qquestions (even if not really difticult) pre-
gent themgelves which, if insisted on, must be
determined by some competent tribunal.

CAn one of the arbitrators who has undertaken
and eatered upon the duties assigned by the
statute and who is uoder no mental or physical
disnbility, retire from or abandon these duties
before completion? This question is not one on
which the other arbitrators can be expected to
eXPress an opinion.

It is, however, connected with the perbaps,
more Btrictly legal enquiry: Does the Act of the
Imperial Parliament suthorize the witbdrawal
of 80 arbitrator with or without the concurrence
of the party who appointed him? and does it
provide for the substitution of another in his

lace? Agnin, are the arbitrators who (though

rospgctively appointed by the governments of the
pominion and of the two Provinces) derive all
their power and authority from the Imperial
Statate, amenable to any government or local
tribunal in matters falling strictly within the
goope of their powers and duties.

The statute itself does not in terms confer any
guthority whatever with regard to the reference
on 8ny tribunal but the arbitrators. Can there
then by implication arise a power to delay, which
might be so exercised as to defeat the object of
the enactment? The parties interested are the
provinces of Oatario and Quebes. Can either of
them as a matter of legal or moral justice call
opon one of its own courts to interrupt or con-
trol the proceedings of a jurisdiotion crented
for the sole purpose of deciding rights and inter-
ests a3 between the two Provinces?

If 0, the authority must beloag equally to the
courts of either Province, aud what would be the
effeot of a not impossible conflict between them
in their directions to the arbitrators oF other-
wise ?

These and perhaps other questions aré opened
by the events above stated. . . 1

Thay have been seriously snd dispassionately
considered, and not the less that their determin-
ation may ‘involve personal respomsibility to “3
extent which could not be snd was not snticipate
when the arbitrators accepted their appointment,

I feel, however, that the first daty of the arbi~
trators is to make a just award; that they are
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not responsible for the embarrassment which the
present state of things has given rise to, and
which adds greatly to their responsibility while
it increases, if possible, their anxiety to do right.

By simply performing what they believe to be
their duty, if they do anything (while impartially
exercising their best judgment) that may be
looked upon as prejudicial to the interests of
Quebec in the voluntary absence of counsel for
that Province, the just responsibility cannot be
charged upon them.

Ifio proceeding they act illegally, their award
will not be binding and can do no injury. Ifit
should be binding the loss of the judgment and
agsistance of an arbitrator for the Province of
Quebeg, hdwever much the remaining arbitrators
msy regret it. and especially that they are de-
prived of the valuable aid of the arbitrator who
has resigned, is not their fault. The witndrawal
was his act and it has been deliberately adopted
by his government, who have taken legal steps
in one of their own Courts by their Attorney-
General, to stop further proceedings. They have
thus placed the arbitrators in the invidious posi-
tion of either retracting their refusal to grant
indefinite delay to the Province of Quebee, or of
being placed in conflict with one of the highest
tribunals of that Province.

As a public functionary in the matter, as well
a8 in my private capacity, I desire to evince in
every proper way my profound respect for the
court whose process has been served on the
arbitrators  But it appears to me they cannot
without a virtual abdication of their furctions 88
arbitrators accept as a justification for a depar-
ture from their previously declared opinion, the
preliminary order of prohibition (which I venture
to think will not be finally confirmed) of a tribu-
nal of that Province whose arbitrator’s course
has unnecessarly brought about this complica-
tion, Iam of opiaion that the arbitrators will
best discharge the trust reposed in them by pro-
ceeding with the reference, and making, without
unnecessary delay. an award which shall divide
and adjust the debts, credits, liabilities, assets
and properties of Upper and Lower Canada.

As already pointed out, if they have under the
circumstances no power to make an award, the
attempt to make one will create no prejudice to
either party.

If they have the power, the duty arising under
the Sta_tute from an acceptance of their appoint-
ment, imperatively requires them, not by any
act of theirs to suffer the time oocupied aund the
cost ocensioned by the proceedings so far takea
to be utterly wasted, or to annecessarily postpone
the rendering of a final award.

The goverament of the Province of Quebeo
and the arbitrator appointed by them have had
due notice that the present meeting would be
held for the purpose of proceeding with business,
and that it would be competent for the arbitra-
tors, therefore, so to proceed in accordance with
well esteblished rules.

In order, however, to remove any possibility
of misnpprehension or doubt, I think it better,
under the peculiar circumstances, that notice
" wshould now he given to the Province of Quebes
and to Judge Dy, of the intention. of the arbi-
trators to proceed in aceordance with the opinions
just expressed. and that the arbitrators should
adjourn until Weduesday the 17th inst., giving

Dotice to all parties to the reference, that on
that day they will proceed, should the govern-
meut of Quebec not think proper to be repre-
sented or to assign any new or sufficient reason
for their absence.

Hou. J. H. Grav—My colleagus the arbitrator
for Ontario having expressed a desire to adjourn
Or & week or ten days in order to afford time for
8 notification to the government of Quebec that
the arbitrators would certainly proceed in ab-
sence of arbitrator or counsel on their part, unless
at the next meeting they are represented—1I shall
most certainly concur. I think we should ex-
\Aust every reasonable effort to induce co-opera-
tion in this matter ; but in order to preveat the
delay which is now granted being in any way
attributed to a doubt as to the power or intention
of the arbitrators to proceed, it is as well 10
explain with distinctness the views of the arbi-
trators on the aathority or the power of the
courts of any of the provinces to prohibit or re-
Strain their proceedings. With the highest re-
BPO({t for the courts of Quebeo, on any mutter
comiog within their jurisdiotion, it is plain this
arbitration does nmot. It derives its authority
from an Imperial act. The government and
Province of Quebee, of which those courts form
8 constituent part, is simply a party to the ar-
bitration. Another province whose courts and
government are entirely independent of and be-
yond the jurisdiction of the courts of Quebes is
the other party—while the Dominion government
simply appoints the third arbitrator by the au-
thority of the Imperial act, which constitutes the °
tribunal. Howis it possible that a subordinate
Part of the two provinces—because the courts
are ouly parts of the whole machine of govern-
ment—can control the action of another provinece
and government and the arbitrator appointed by
8 third government, in a matter of submission to
Which the province, whose ocourts assume the
aut!xolity, only appoints one out of three co-equal
arbitrators ? “How can the courts of Quebeo
restrain the Province of Ontario or the arbitrator
appointed by the government of that province,
or the arbitrator appointed by the Dominion
g0vernment, in a matter in which the whole
Proceedings may be carried on outside of the
Province or the territoral jurisdiotion to which
their pracess onn possibly run ? If so, the courts of
the other provinces must have equal jurisdiction ;.
and h?w absurd would it then be for the courts of
Oatario to come forward and punish the arbitra-
tors for uot proceeding—for not discharging the
dulles.they had undertaken—punish d by Quiebee
for going on—pusished by Osntario for not, going
onl Can any construction of the langunge of
the Imperial statute sanction such a conflict of
jurisdiction? Bat even if the proceedings were
held within the limits of the territorinl jurisdic-
tion of the courts of one of the provinces, the
suhject-matter itself and the parties proceeding
therein may be and are, as regards that subject-
matter, entirely exempt from that jurisdiction.
Apart from the common-gense view of such 8
question, which must strike every man, the courts
of law in England have left no doabt upon the
point. The highest authorities, both in chancery
and common law. have desided that even where
proceedings in arbitration were carried on within
the lacality over which the courts had jurisdie-
tion, aad in which their process had full force,
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yet the courts would exercise no jurisdiction to
restrain an arbitrator from making his award
unless there was something in the conduct of the
partics to the reference which rendered such inter-
ference necessary. The principte being, as laid
down by Kerr on injunctions, page 142, that
“ there is no original juriediction of the court in
the nature of a writ of prohibition to restrain an
arbitrator from proceeding to make an award.”
Mr. Cameron cited & great many cases in which
this position is illustrated and sustained, among
others The King v. Burdell etal.,5 A. & E. p. 619;
Hurcourt v. Ramsbottom, 1 Jacobs & Walk., C. R.
604 : Pope v. Lord Duncannon, 9 T. R. 177; The
Newry & Enniskillen R. Co., v. The Ulster R. Co.,
8D. G. McN. & G. 486. In Pope v. Lord Duncan-
on, where the plaintiffs had revoked the authority
of their arbitrator and notified the defendant, and
the arbitrator refused to act, and the other arbi-
trators had notwithstanding proceeded and made
their award, the court refused to restrain the
defendant from scting upon the award—the Vice-
Chancellor saying; ‘¢ As in this case there ig
nothing whatever to show that the power which
the plaintiffs had given to the arbitrator was
revoked upon any just or reasonable grounds, I
am bound to conclude the revocation was a wan-
ton and capricious exercise of authority upon
their parts, and consequently the motion must
bo refused ” The resignation of Judge Day and
the revocation of his authority by the Quebes
government was no act of Ontario or of the arbi-
trator appointed by the Dominion, and it is there-
fore difficult to see why the Province of Ontario
should be prejudiced by that act; or why the
arbitrator appointed by the government of Qn-
tario, or the arbitrator appointed by the Do-
minion government, should not proceed to dis-
charge their duty. 1o the case of The King
v. Bardell, 5 A. & E. 619, during the argu-
ment, Judge Patterson says: ¢ Is there any
instance in which the coart has interfered to.
prevent an arbitrator making an award after
revocation? The award may be & nullity when
made, but that is & different point.” Platt re-
plies ““searoh has been made for precedents, but
nope have heen found. DBlackstone’'s commen-
taries, vol. 8, edition of 1862, page 117, says:
#« A prohibition i¢ a writ issuing properly only
out of the Court of Queen’s Bench, being s pre-
Togative one; but for tbe furtherance of justice
it may also now be had in some cases out of the
Court of Chancery, Common Pleas or Exchequer,
directed to the judge and parties of a suit in any
inferior court, commanding them to cease from
the prosecution thereof, upon & suggestion that
either the cause originally, or some collateral
matter arising therein, does not belong to that
Jjurisdiction, but to the cognizance of some other
court.” If old Blackstone is still law, and the
Imperial Act, British North America Act, 1867,
is still in force—no other court but the Arbitra-
tors’ Court can have cognizonoe of the arbitration.

It is greatly to be regretted that there was no
counsel, as in the case of the unanimity question,
argue the other side; but, as has been re-
marked by my colleague, that is not our fault.
If these legal questions are to be raised on every
oceasion, it was maunifestly of the highest impor-
tange that Judge Day should bave remained at
his post. He did not resigu—so far as we know
~—because he differed with his colleagues in con-

cluding that the decisions of the arbitrators need
not bp unanimous. He assigned no such reason
for .hls resignation, and on that qaestion gave no
decision, and so far as his colleagues know, ex-
pressed no opinion, although he was present at
the argument, and subsequently looked into the
authorities with his colleagues. Hisresignation,
a8 stated at the time, was on other grounds; but
whether they have his able assistance or not, the
remaining arbitrators must proceed with the
work, and decide on all questions as they arise
according to the best of their judgment.

The meeting then adjourned tili the 17th in-
stant.

On that day the arbitrators proceeded with
the reference, no person being present on the
part of the Province of Quebeo.

ONTARIO REPORTS.

COMMON PLEAS.

Reported by 8. J. VaxKouGHNET, E8q., Barrister-at-Law,
Reporter to the Court.)

In Re Bripaer DONELLY.
Bylaw—Conviction for using blasphemous language—No
L nt of words used—Jurisdiction—Evidence.

A conviction by a magistrate stated that defendant did,
on, &¢, at, &c., being a public highway, use blasphe-
MOUS language, contrary to a certain by-law, which was
passed almost in the words of C. 8. U.C. cap. 54, sec.
282, sub-sec. 4, but there was no statement of the words
used. Held, bad.

Semble, also, thiat there was nothing in the evidence set out
below, giving the magistrate jurisdiction to act.

20 U. C. C. P. 165.}

In Michaelmas Term last, McCarthy obtained
arule to quash a conviction, & certiorars to bring
up 81l papers conneoted therewith having been

reviously returned, on the ground that there
was no jurisdiction, no offence shown, no state-
ment of the words used, &o. &o.

The conviction set out that Bridget Donelly
did on, &e., at , being & public highway
in the county of Simcoe, use blasphemous lan-

age, contrary to & certain by-law of the corpo-
ration'of the county of Simcoe, passed 18th
Qotober, 1860, eatitled, &o., and adjudging her
to pay ome dollar, &o., and costs, to William
Atkinson, the complainant, $4 20 for his costs,
&o., awarding distress and imprisonment for ten
days in default.

The Tth clause of the by-law was as follows:
« It shall not be lawful for any person to utter
or use any profane oath, or any obscene, inde-
cent, blasphemous or grossly insulting language
in ny of the streets or public places or highways
within this county.”

This was passed under sec. 282, sub-gec. 4of
o&p-d54, Con. Stat. U. C., almost in the samé
words, '

Harrison, Q. C., shewed cause. He cited Rex
v. Liston, 6 T. R, 838, 841; Reg. Y. Justices of
Cheshire, 8 A. & B. 898 ; Rez v. Justices of V:']elé'
minster,2 A & E. 241; Hespoler & Shaw, 18 2.0
Q. B.104; Reg. v. Bolton, 1 Q. B. 88 Inve Clark,
2Q. B. 619; Reg. v. Justices of Buckinghamshir ‘i
8 Q. B. 806; Hopkina Y. Mayor of Swansed, &
M. & W. 621; King v. Speed, 1 Lord Bay- 0835
Davis v. Neat, 6 C. & P. 1675 Re Perham, 5 H.




126—Vol. VI]

LOCAL COURTS’ & MUNICIPAL GAZETTE.

{August, 1870.

& N 30; Reg. v. Nott, 4 Q B. 768; Reg. V.
Scott, 4 B. & 8. 368; 29 & 80 Vie. cap. 52, s. 1.

McCarthy, contra, cited Paley on Convictions,
483 ; Bailey's Case, 3 E & B. 607; Rex v. Spar-
ling, 1 8tr 497 ; Rex v, Neild, 6 East. 417; Rez v.
Pappineau, 2 Str, 686 ; Rez v. Hazell, 18 East, 141.

Haaarry, C. J., delivered the judgment of the
court.

This conviction, and the papers returned to us
as the foundation of it, present a very singular
instance of the application of this statute, and
the by-law passed thereunder. The objections
urged are of tbe most substantial character.

The first to be considered is the omission of
any statement of the words used to constitute
the offence.

It is said in Paley on Convictions (1866), page
210, ** Another rule in describing the offence i8,
that it is not sufficient to state, as the offence,
that which is only the legal result of certain
facts; but the facts themselves must be specified,
go that the court may judge whether they
amount in law to the offence,”’ citing Regina V-
Nott, 4 Q. B. 768, 783. Again: ¢ It may be
collected, ns a general rule, that, where an 8¢t
in describing the offence makes use of genersl
terms which embrace a variety of circumstances,
it is not enough to follow in a couviction the
words of the statute, but it is necessary to state
what particular fact prohibited has been com-
mhtted.”

A case of Regina v. James, Cald. 458, is there
cited, but I have not been able to see it in the
book cited. Buller, J.: * It is not true that io
framiog a conviction it is sufficient to follow the
words of the statute in all cases. In some
indeed, it may, as where the statute gives a par-
ticular description of the offence; bat it i8
otherwise where & particular offence is included
under a general description. Where a particular
act constitutes the offence, it may be enough t0
describe it in the words of the Legislature ; but
where the Legislature speaks in general terms,
the conviction must state what act in particular
was done by the party offending to enable him
to meet the charge.”

Some of the older cases cited by Paley are
expressly in point. In Rez v. Sparling (1 Str.
497) a conviction for profane swearing was
quashed because the oaths were not set out;
s‘for what is a profane oath or carse is matter
of law, and ought not to be left to the judgment
of the witness. * * Suppose it was for sedi-
tious or blasphemous words, must not the words
themselves be set out, be they ever so bad, that
the court may judge whether they are seditious
or blasphemous ?”

Regina v. Scott (4 B. & Sm. 868) was a con-
viction for ‘‘ profanely cursing ‘one profane
ourse, in these words ssetting them out), twenty
several times repeated,” and he was fined £2,
apparently 2s. for each oath. The sole question
was as to the right to include all the curses in
one conviction. Wightman, J.| says, « The
curse is set out, Which without doubt is pro-
fane.” In Lloyd’s cnse (2 Ea. P, C. 1122) it
was held that aa indictment for sending a thres-
tening letter should set out the letter,

Regina v. Nout (1 Q. B. 768) was an indict-
ment against a maglstrtfte for administering
‘‘an onth touching certain matters and things,
whereof the said J. N. at the time and on the

occasion last aforesaid, had not any jurisdiction
or cognizance by any statute in force, &c. The
statute 5 & 6 Wm. IV. cap. 62, sec. 13, prohibits
the administering by any justice of the peace or
other person, of any oath touching any matter
or thing whereof such justice, &c., hath not
Jurisdiction, &ec.. by some statute in force at the
time being.” The indictment was held bad.
Lord Denman says, It is quite clear the having
or not having jurisdiction is matter of law de-
Pending upoa facts on which the court is to form
1ts opinion. The frcts, therefore, should be so
stated as to enable the court to form its opinion.”
Patteson, J.: « There is not anything to show
What the matter of the oath was. It never can
be a question for & jury whether a particular
oath was or was not within a given jurisdiction.”

Assuming it to be generally correct to state
that it is sufficient in a conviction to follow the
Words of the statute creating the offence, we have
to see if this conviction ean be supported.

The applicant is convicted for usiog blasphe- -

mous language on a public highway.

The commission of the offence, defined as
‘‘ using blasphemous language,’” is, in the worda
already quoted, ouly * the legal result of certain
facts,”’

When & statute makes it penal to ¢ commit
any wilful and maslicious mischief,” it must be
1mpossible, I think, to uphold a conviction which
merely stated that a man was couvicted of doiug
8 certain ¢ wilful and malicious mischief,” with-
out a statement of the facts constituting the
offence, '

It would not suffice to say that a man commit-
ted champerty, or maintenance, or seditiou, &c.

In re Perham (5 H. & N 80), the conviction

was for unlawfully, by threats, endeavouring to
force one W. J., a workman, to depart from his
hiring. It was objected that the threats were
Dot set out. The conviction was upheld. Chan-
nel, B. (at p. 82) says, ** The offence is not the
threat, but the forcing or endeavouring to force
the workman to depart from his employment:
the threats are the means by which that is done.”
Pollock, C. B. (at p. 84): “To whom the
threats were addressed, and whether they were
of & description to act upon the mind of the
party threatened, so as to create the offence
charged, is all matter of evidence.”

I think the conviction is bad on its face.

It has also been objected that there was
Bothing in the evidence to give the magistrate
Jurisdiction to act.

The information states that B. D. has been
guilty of circulating (sic) blasphemous and
grossly jusulting language in several public
places and highways within the township of
Tecumseh, by saying and swearing that the said
W. A. defrauded her, by giving her two five-
dollar bills instead of two tens.

I think it was a most absurd act of the magis
trate to proceed against the woman on such #
charge. ‘

When the complainant was examined at the
hearing, he merely swore that Donelly, having
spun some yarn for him, refused to take silve’
for it, and he then gave her a ten-dollar bill, 22"
took back six at her request, and changed sn®-
ther $10, and got small bills for the same.

Another witness swears he was present W..0°

'
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the above took place, as to the money, but de-
Poses nothing as to the woman’s language.

The rthagistrate writes on the deposition that,
plaintiff and defendant being preseat, the charge
being read, and defendant asked what ¢ she had
to say in the matter, the defendant acknowledged
and still says plaintiff defrauded her, and now in
open court and before me, the justice, makes use
of blasphemous and grossly insulting language,
by sayiog that both plaintiff and his witness has
sworn false and is perjured.”

If it were necessary to decide this part of the
case, I should say that the papers returned to us
on the certiorari disclose no offence to warrant
the conviction. The whole charge is, in fact,
that she said and swore that Atkinson defrauded
her by giving her two five-dollar bills instead of
two tens.

Nothing whatever appears to show that she
swore in any way that can be called a profane
oath, or that any person was present except the
complainant, or that the charge of defrauding
her was made in any loud or violent manuer, &e.

If & person can be convicted on such testimony
a8 this, it must of course follow that simply to
say to & person on a public road that be had
defrauded the speaker in some matter, is per s¢
an offence under this by-law.

As to our looking behind the conviction, to see
if there were any evidence to warrant it or to
give jurisdiction to the magistrate, I refer to
Inre Bailry (8 E. & B. 618) and Regina v. Bolton
(1 Q. B. 72). The weight of the evidence is left
to the magistrate, but if there be no evidence
whatever, it seems that the conviction cannot be
upheld.

The distinction is clearly pointed out by Lord
Campbell in the first cited case.

We cannot refrain from expressing our regret
that any person’s liberty should have been inter-
fered with on such absurd grounds, or that the
administration of justice should be entrusted to
persons who, however possibly in other respects
respectable, are capable of inflicting such serious
injury in the abused name of the law,

Rule absolute to quash conviction.

DIVISION COURT.

In the 8ixth Division Court of the Co. of Norfolk.

IN Tar MaTTER OF APPEAL OF THE LoONa PoInT
CompaNY AND THE ToWNeHIP or WALSINGHAM.
Assessment— Statute Labour,

[8imcoe, July 9, 1870]
This is an appeal by the Long Point Com-
pany from their assessment for the year 1870,

- upon property owned by them in the Township of

Walgingbam. The Company appealed from the
assessment of the Assessors to the Court of Revi-
8ion, which upheld the assessment as made by
the assessors, and the Company sppealed from
decision of the Coart of Revision to me.

Wicson, C. J.,—Certain technical objeptions
Were taken to the proceedings which I overruled
on the argument,and I now proceed to oqnsider
the matter upon its merits.

_The matter of appeal may be substantially
divided into two heads:

First :—Over-nssessment in the value of the
Property.

i

*Second :—The liability of the property of the
Company as situated, to be aesessed for statute
labour,

As to the first point, it appears from the evi-
dence, that the property of the Company was
assessed for 85,200 in 1868, that being the first
year of their ownership In the following year
it was raised to $7,000, when a general increase
was made in the assessed value of all the pro-
perty in the Township. This year (1870), it is
again sought to be raised to $8,500, although the
evidence shows thatno general jncrease has been
made in the assessed value of ‘the property in
the municipality, but, if anything, rather a de-
crease. | find that the property is kept as &
shooting and trapping preserve, where game and
fur 8Te protected ; and that it is unremunerative
to the proprietors in a pecuniary point of view,
anq Costing them more yearly than the revenue
derived- from it. It has been held that lands
covered with water, are not assessable at all,
and if this decision is sound, then there can be
no doubt of an over assessment; but as this
vieWw of the matter has not been insisted upon, I
bave not given it much consideration. See In re
Pazlon, § 1, C. G., 12

From the evidence of value and other matters
proved I am satisfied that $7,000 is the full as-
sessable value of the said property, and. I there-
fore reverse the decision of the Court of Revision
upon that point, and decide and direct, that the
ssld property ghall be assessed for the sum of
$7,000, and no more, and that the assessment
roll of the township be amended accordingly.

As to the second point, I find that the property
of the Company consists of an island composed
of 1aud and marshes, the nearest part of which
is three or four miles, and the farthest part
twenty-five miles from the road division in which
the council have placed it. I find thut no roads
puilt on the main land would be of any service,
yalue or benefit to the property of the Company.
Judoes not, therefore, seem reasonable or just
that the property should be laid under a burthen
which will under no circnmstances produce a
penefit to them. And upon- examining the As-
gessment Actand the Municipal Institutions Act,
while I fiad that power is given to municipal
ooundils to divide the municipality into road di-
visions, I also find, ¢‘that every resident shall
heve the right to perform his whole statute Jabor
jnthe statate labor division in which his residence
is situate, unless otherwise order:d by the mu-
picipal council, (see sec. 88) ; and also “in all
08808 Where the statute labor of a non-resident
is paid in money, the municipal council sball
order the same to be expended in the statute
1sbor division where the property is situate, or
where the said statute labor tax is levied ;” (see
sec. 88). It seems to me, therefore, that tie
Council, though they have power to regulate and
mske the road divisions, must exercise such
pOWer in a reasonable manner, and that it would
be udjust and absurd to contend. that they have
the power to order a man to come twenty-five
miles to perform his statute labor, or that they
oan 80 make rond divisions that property can be
taxed for roads which cannot by suy possibility
be of any service, value or benefit to the pro-
perty. Such contention is certainly unreason-
able, and it seems to me tofally at varianoce with
the epirit and intention of the Assessment Act.
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1 therefore reverse the decision of the Court
of Revision on the second point also, and direct
that the statute labor assessed against the lands
of the said Company be struck out and the As-
sessment Roll of the said Township amended
accordingly.

And I direct the respondents to pay the costs
of this appeal. ‘

—

CORRESPONDENCE.

Master and servant—Deserting employment.
To tae Eprrors oF THE Locar CourTts GAZETTE.

GentLEMEN,—] have a case in hand under
the Master and Servant Act, on which I would
like your verdict. By kindly giving your
opinion, you will confer a favor on my brother-
magistrates as well as myself.

A master engages verbally a servant for
three years, as follows: to pay him the first
year say 75c. per day, the second year $1 per
day, and the third year $1.25 per day. Under
this arrangement the servant completed the
first two terms and a portion of the third, but
now refuses to finish the balance of the third
year. Can he be made to do so, seeing that
he has already wrought a portion of the time?
Can I proceed under the Master and Servant
Act, Con. Stat. U. C. cap. 75, and fine Or
imprison the servant for leaving or deserting
his master? Is the bargain made for the
three different years, at different rates of
wages, three distinct and separate bargains,
running over.a period of only twelve months
each, and therefore, though verbal, still bind-
ing, as each agreement succeeds the other?
Your reply, through the columns of the Law
Journal, will oblige,

Yours truly,

M. C. Lurz, J. P.
Galt, Sept. 2, 1870.

[The agreement must be looked upon 88
one agreement for three years, and not three
distinct bargains. At the end of the first OF
second year, even though the agreement was
void under the statute if the service bad
continued, a new agreement might have
arisen by implication of law from the con-
duct of the parties, and the hiring would
probably be looked upon as a yearly ope.
But it does not follow from this that the sum-
mary remedy given by the statute can be
invoked in the case put by our correspondent.
The act speaks of ‘‘agreements or bargains,
verbal or written,” and says that g verbal
agreement shall not exceed the term of one
year,” evidently intending thereby a definite

agreement between the parties, not one arising
by implication of law, and the agreement
referred to was for three years. The opera-
tion, moreover, of the subsequent. sections is
limited to the words in the third section, as
defining the agreement intended. The sum-
mary remedy given by the act, which is of a
penal character, is only applicable to cases
coming strictly within it. We do not think 3
magistrate would be safe in fining or impri-
soning the servant, under the Master and Ser-
vants Act.—Eps. L. C. G.]

To TaE Ebprrors oF THE Locar Courrs GAZETTE.

GenrrLeMEN, — Will you please to throw a
little light upon * Form 118. Assignment to

be endorsed on replevin bond, if required?” .

This is to be done by the dailiff, and “in
witness thereto” he * sets his hand and seal
of office.”

1. Has a Division Court bailiff a seal of
office ?

2. If he has not, must the form be copied
to the letter, as required by the rules far guid-
ance of Division Court officers ?

8. The next question, possibly, I have no
right to expect an answer to, without sending
a fee. If the wording of the form is copied,

and the seal is not a seal of office, does the’

assignment hold good ? /
Tam yours‘very truly,
T. A. Acar, C. D. C., Peel.
Brampton, Aug. 17, 1870.

[We presume that in wording the form as it
now stands, the framers did so for the purpose
of showing that the assignment was made by
the bailiff in his official capacity only. We
do not know any provision requiring a bailiff
to have a seal of office, but we think that the
decisions of the courts in reference to some-
what similar matters would go to show that if
the words of the attestation clause were used
as in the form, it would be presumed, if neces-

sary, that the seal attached by the bailiff wad
his official seal. We think, in this view, that_

it would be well to use the words of the form
and that the assignment, even if the bailiff
used an ordinary seal, would be sufficient.—
Eps. L. C. G.]

In & suit for divorce recently tried befor®
Judge Patchen, of Detroit, it was decided that#
farm should be equally divided between the s€¥°
ered couple, on the ground that the womon,
her hard work, had done as much as the mst
acquire the property,



