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PREFACE TO FIFTH EDITION

rnifIS little manual was first of its kind to furnish to 
•*- the public a compendium—simple and concise, as 

well as accurate, in its style and arrangement—of the most 
important provisions of the laws of all the Provinces of 
Canada in which the general principles of English law pre­
vail. It is printed as a ready reference guide for commercial 
men, farmers, mechanics and others in the every day business 
transactions of life. It does not pretend to make its readers 
lawyers, or to enable them to dispense entirely with the ad­
vice of the legal profession when matters of real difficulty 
arise. But it does pretend to furnish, upon the subjects of 
which it treats, information which will enable an ordinary 
business man to solve for himself a large proportion of the 
legal questions which are met with in his business, without 
the necessity of his applying to a lawyer.

Many persons have neither the time nor the money to 
refer to a solicitor every day for advice. Cases frequently 
arise in which he must of necessity make up his mind and 
act, before he can possibly have an opportunity to consult a 
lawyer. A work like the present, ready at hand, easy of 
reference, may be found to save each year to its owner, ten 
times its cost.

The rapid development of the Western provinces and 
consequent growth of commercial law, has rendered neces­
sary the appearance of a new edition. It has also of necessity 
added very considerably to the volume of material, making 
the present edition about 100 pages larger than any previ­
ous one.

Of the immense value of a well-prepared manual of this 
nature, there can he no question. Wrongs are suffered and
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money lost every day because j>eople generally are unac­
quainted with their legal rights, or means of redress. One 
hall' of the law suits which come liefore the Courts are brought 
about because sum - person was ignorant of a simple fact of 
law which he should have known: ami it is undeniable that 
an acquaintance with the elementary principles of law would 
enable many a man to steer clear of litigation.

To preserve this work within the dimensions of a hand­
book, and yet comprise in it a reference to all subjects of a 
useful nature, has required no little labour.

Throughout the hook technical terms and expressions have 
been, as far as possible, eschewed, and plain and simple 
language employed. A glossary of law terms is appended to 
explain words the use of which could not be avoided.

Competent editors from caeli Province of Canada have 
prepared and revised the laws, bringing them down to «late 
of publication.

Toronto, July 1st. 1012.



THE CANADIAN LAWYER.

ADMINISTRATORS.

An administrator (or, if a female, administratrix,) is a 
person appointed by a Surrogate or Probate Court, or 
other proper authority, to take charge of the goods and 
estate of a person who has died without a will, and to dis­
tribute them according to law.

An administrator is sometimes appointed even where a 
will is left. If the will names no executor, an “adminis­
trator with the will annexed,” must lie appointed ; if there 
is but one executor and he die before the estate is wound 
up, or refuse to act, an administrator of the goods not ad­
ministered (sometimes called an administrator de bonis non) 
may lie appointed. Also, if a single administrator die, 
an administrator of the goods not administered must act.

Where administration is sought by different persons, the 
laws of the various Provinces will be found to establish the 
order of preference between them. Administration will not 
be granted to those subsequent in priority until those prior 
have been cited before the Court and disclaimed, or waived 
their rights. Usually a husband has the first right to ad­
minister to the estate of his deceased wife, and a widow to 
that of her deceased husband; after these, the next of kin 
have the prior right to Letters of Administration; but a 
creditor of deceased may obtain them if they all disclaim, or 
any other proper person in the discretion of the Court. In 
Ontario Letters of Administration cannot he granted to a 
non-resident except in the case of resealing foreign letters.

Before Letters of Administration are granted, proof must 
lie filed in the Court granting them, verifying the 
death, that search has been made for a will and none 
found, and that none is believed to exist : that the de­
ceased has personal property within the jurisdiction of the 
Court; and that the applicant has a right to demand the 
administration. In most jurisdictions an inventory of the 
personal property must also be filed, with a computation of 
its sworn value. This is partly for the purpose of fixing the
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amount of the bond which the administrator and his sureties 
(usually two) are required to execute and file in the Court, 
before the Letters issue. An affidavit (in duplicate) of value 
and relationship must also be filed under The Succession 
Duty Act.

After the Letters have issued, the first duty of the admin ■ 
istrator is to take into his custody the personal property, 
books and papers of the deceased, and ascertain fully what 
are the assets of the deceased in the shape of goods, moneys 
and securities for money on band, and book debts. A careful 
appraised inventory of these should be made, the debts re­
alized upon, and other assets converted into cash if necessary 
to pay debts. An inventory of the liabilities of the estate 
should also lie made out, and, if it be suspected that other 
liabilities which do not appear in the books, or of which the 
administrator is ignorant, exist, these should be advertised 
for by tbe administrator, to protect himself. For the first 
duty of an administrator is to pay the debts, and he lias no 
right to distribute any property among the next of kin until 
the debts are paid. If sufficient assets exist, the debts are 
paid in full; if not, rateably, after payment in full of medi­
cal charges for the last illness of tbe deceased, funeral and 
testamentary expenses, one year’s arrears of wages of 
clerks, domestic and farm servants, and one year's rent if 
in arrears. In Ontario and some other Provinces, an ad­
ministrator who advertises for debts, may distribute, after 
a reasonable time, having reference only to claims of which 
he has notice. Should other claims he sent in after hia 
distribution, he cannot be sued for them. In New Bruns­
wick the administrator may distribute after the lapse of 
one year from administration, but cannot be compelled to 
do so until eighteen months have elapsed. If other claims 
come in after his distribution he may be sued for them, 
but may plead that he has fully administered the assets 
which came into his hands. The creditor in such case will 
get judgment against such assets as may he received in 
future. i

The debts being paid, together with the funeral expenses 
and expenses of administration (which form a first charge 
upon the assets), the estate may then be divided among the 
widow and next of kin. The administrator may then pass 
his accounts before the Court which appointed him.

When a person dies without making a will, his property 
is then distributed according to the provisions of the Acts 
of the legislature passed to regulate such matters. In 
Nova Scotia the lands of a person dying intestate descend
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first to all Ids children, sons and daughters, equally, and it 
any child should he dead leaving children, these grandchild­
ren will stand in their parent's place and be entitled to the 
share which would have fallen to their parent, had such 
parent been alive. If the intestate leaves no children, one- 
half of his lands will go to his father, and the other half 
to his widow, instead of dower. Failing both children 
and widow, the lands will go to the intestate’s father; and 
if the father be dead, and there be no children, then one- 
half of the lands go to the widow and one half to the mother, 
brothers, and sisters; failing widow, children, and father, 
all the real estate goes to the mother, brothers, and sisters 
of the intestate, and if the mother be dead, then to the 
brothers and sisters and collateral relatives.

With regard to personal property, under the Statutes of 
Distributions, if the intestate leave a widow and any child 
or children, the widow shall take a third part of the surplus 
of his effects. If he leave no child or descendant of a child, 
she takes one-half. If the intestate leave children, two-thirds 
of his effects, if he leave a widow, or the whole if he leave no 
widow, shall be equally divided among his children, or, if 
but one, to such child. If the intestate leave no children or 
representatives of them nor widow, his father, if living, 
takes the whole; if the intestate should have left a widow, 
then one-half. In Ontario, however, by amendment to the 
statute, the father, mother, brothers and sisters of the de­
ceased take equally. If the father be dead, the mother, 
brothers and sisters of the intestate shall take in equal shares, 
subject, as before, to the widow’s right to a moiety. If there 
be no brother or sister, the mother shall take the whole, 
or, if the widow be living, a moiety only, as before; but a 
step-mother can take nothing. The children of brothers 
or sisters who are dead stand in their parent’s place.

If a married woman is possessed of property, real or per­
sonal, she may dispose of the same by her will to whom she 
pleases.

The separate personal property of a married woman 
dying intestate is to be distributed in the same propor­
tions between her husband and children as the personal 
property of a husband dying intestate is to be distributed 
between his wife and children.

When a person dies intestate, any of the next of kin 
(and failing them, a creditor), may obtain letters of 
administration, from the Surrogate, Probate or other 
proper Provincial Court, which will clothe the party 
obtaining such letters with the same authority that
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an executor has. An administrator's duties and liabili­
ties are precisely the same as those of an executor, save 
that an administrator must give a bond for the due per­
formance of his duties, which, as a rule, an executor need 
not do. Where a will appoints no executor, an adminis­
trator with the will annexed will be appointed.

The authority of the administrator does not extend be­
yond the jurisdiction of the Court which appoints him. If 
assets exist beyond such jurisdiction, he, or some other per­
son, may apply for administration there, in order to reach 
them. The chief administration should be in the jurisdiction 
where the deceased had his domicile at the time of his death. 
The other administrations are called ancillary.

In Ontario, by “ The Devolution of Estates Act,” R. S. 0. 
1897, c. 1Z7, now e. 56 of the statutes of 1910, the 
following statutory provisions apply to the estates of 
persons dying on or after the 1st duly, 1886. Vpon 
the death of such persons, their estates in fee simple, or chat­
tels real, notwithstanding any disposition by will, devolve 
upon and become vested in their legal personal representa­
tive, subject to the payment of their debts; and, so far as not 
disposed of by deed, will, or contract, are to be distributed as 
personal property, subject to the provisions of the Act. 
Under this statute, where a general administration is applied 
for, the application, or petition, ami the affidavit in support 
of it, must show the particulars of the real estate of the 
deceased, and its value, or probable value; and the amount of 
the security to he given must have reference to such value 
in addition to the value of the rest of the estate of the de­
ceased. The administrator, or other legal personal repre­
sentative. has power to dispose of, and otherwise deal with, 
all real property vested in him by the Act, as though the 
same were personal property.

As to the duties of administrators in regard to the pay­
ment of Succession Duty the chapter on that subject should 
be consulted.

In Ontario where there are no debts, and persons benefi­
cially entitled do not concur in the sale, or are infants or 
lunatics, the consent of the Official fiunrdian is necessary 
to make the sale valid ns against them.

In Ontario real estate not disposed of by the adminis­
trator within 3 years of the dentil of the testator, vests 
without any conveyance bv the administrator in the persons 
beneficially entitled to it, unless the administrator registers 
a caution that it may he necessary for him to sell the lands 
in the Land Titles or Registry Office where the land is situ-
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ate. A form of caution is given below. When such a 
caution is registered the land does not vest in the heir or 
devisee until 12 months from the time it is registered or 
from the time of the registration of the last of such cau­
tions, if there arc more than one registered. Where the 
administrator has omitted through oversight to register 
a caution within the 12 months, the Act provides a special 
method of doing so, either by consent of the adult heirs 
nr devisees affected, or by an order signed by a High Court 
or Count) Court Judge, or a certificate of the Official 

Guardian.
Before the expiration of the 12 months the administrator 

may file a certificate withdrawing the caution or withdrawing 
it as to a specified parcel of land. A form of this certificate 
is given below with the necessary affidavit.

In Manitoba, lands are now to he treated, as regards de­
scent, as chattels real ; and they pass to the executor nr ad­
ministrator of the person dying seized, as personal estate.

In New Brunswick, where the personal estate is not suf­
ficient to pay the debts of the deceased, the executor or 
administrator may within 10 years from his appointment 
petition the Judge for leave to sell or lease the real estate 
or a portion thereof. A creditor may at any time, after 
18 months and before the expiration of 10 years from 
granting probate or administration, make an application 
to the Judge to call on the executors to shew cause why 
the land should not he sold or leased to satisfy his debt.

The forms ap|>ended are those in common use in Ontario. 
Usually, printed forms of all necessary administration papers 
may be obtained of the Court to which application for the 
Letters is made.

FORMS.

Petition for Letters of Administration (Ontario and Nova Scotia.)

1’nto the Surrogate Court of the Count of
The petition of of the of in the

Count of , humbly sheweth:
That (name of intestate) late of the of in the

Count of , deceased, died on or about the day
of in the year of our Lord one thousand nine hundred
and at in the Count of , and
that the said deceased at the time of his death had fixed
place of abode at the in the
said Count of

That the said deceased died without having left any Will, Codicil 
or Testamentary Taper whatever, and your Petitioner is ,
and next of kin of the said deceased.
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That the value of the whole property of the said deceased which 
h in any way died possessed of, or entitled to, is under 
dollars. That the value of the Personal Estate and Effects is 
under dollars, and of the Real Estate is under dollars,
and that full particulars and an appraisement of all said property are 
exhibited herewith and verified upon oath.

Wherefore your Petitioner pray that administration of the 
Property of the said deceased may be granted aud
committed to by this Honourable Court.

Dated the daj <>i' , A* i>. 19

Administration Hand (Ontario.)
Know all men by these presents, that we (names and additions of 

administrator and his sureties) are jointly and severally bound unto 
(name of Surrogate Judge), the Judge of the Surrogate Court of the 
County of , in the sum of Dollars, to be paid to the
said marne of Surrogate Judge) or the Judge of the said Court for 
the time being; for which payment well and truly to be made we bind 
ourselves and each of us for the whole, our heirs, executors and 
administrators, firmly by these presents. Sealed with our Seals, 
dated the day of in the year of our Lord one thousand
nine hundred and

The condition of this obligation is such that if the above named 
(name of administrator) the administrator of all the personal estate 
and effects, rights and credits of (name of intestate) late of 
the of in the County of , deceased,
(who died on the day of , In the year of our Lord
one thousand nine hundred and » do. when lawfully
called on in that behalf, make or cause to be made a true and perfect 
Inventory of all and singular the personal estate and effects, rights 
and credits of the said deceased which have or shall come into the 
hands, possession or knowledge of the said (administrator) or into 
the hands and possession of any other person or persons for him, 
and the same so made do exhibit or cause to be exhibited unto the 
Registrar of the Surrogate Court of the County of whenever
required by law so to do; And the same personal estate and effects, 
rights and credits, and all other the personal estate and effects, rights 
aud credits of the said deceased at the time of his death, which at 
any time after shall come into the hands or possession of the said 
(administrator) or into the hands or possession of any other person 
or persons for him, do well and truly administer according to law; 
and shall well and truly pay over and account for to the person 01 
persons entitled to the same, all moneys and assets to be received by 
him for or in consequence of the exercise by him of any power over 
real estate created by the Will. etc. (if any), or by any statute, ami 
which may be exercised by him; that is to say. do pay the debts 
which the said deceased did owe at his decease, and further, do make 
or cause to be made a true and just account of his said administration 
whenever required by law so to do, and all the rest and residue of 
the said estate and effects, rights and credits, do deliver and pay unto 
such person or persons, respectively, as shall be entitled thereto 
under the provisions of any Act of Parliament now in force, or that 
may hereafter be in force in Ontario.

And if it shall hereafter appear that any last Will or Testament 
was mode by the deceased, and the executor or executors therein 
named do exhibit the same unto the said Court, making request to
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have it allowed and approved accordingly, if the said (administrator) 
being thereunto required do render and deliver the said Letters of 
Administration (approbation of such Testament being first had and 
made) in the said Court, then this obligation to be void and of no 
effect, or else to remain in full force and virtue.

A. B. [L.8.1 
C.D. [L.8.]
B. F. [L.8.]

Notice to Creditors (Ontario.)
All persons having claims agaiust the estate of T. B., late of the 

City of , iu the County of York, engineer, who died on or
about the tenth day of May, 1907, intestate, are requested on or 
before the 10th day of July, 1907. to send in (o the undersigned by 
letter, a statement of the nature and amount of their claims and the 
securities, if any, held by them; together with their full names and 
addresses.

After the said day the estate will be distributed, regard being had 
for such claims only as the undersigned may have then notice of.

Dated at Toronto this 10th day of June, 1907.
JOHN WATSON,

Administrator.

Signed, Sealed and Delivered, 
in the presence of

I

Form of Caution (Ontario.)
(R. 8. O. 1897, c. 127, s. 13, s.-s. 2.)

We (A. B. and C. D.) executors of (or administrators, with the 
will annexed, of, or administrators of) , who died on or
about the day of , do hereby certify that it may
be necessary for us under our powers and in fulfilment of our duties 
as executors (or administrators), to sell the real estate of the 
said , or part thereof, (or the caution may specify any
particular parts or parcels», and of this all persons concerned are 
hereby required to take notice.

Dated at the day of 19 .
[Signature of executors or administrators.]

[The execution of this caution is to be verified by an affidavit 
of execution ns in the form below.]

Certificate of Withdrawal of Caution (Ontario.)
(R. 8. O. 1897, c. 127, s. 13, s.-s. 4.)

VYe. A. It. and f\ D.. executors for administrators) of do
hereby withdraw the caution heretofore registered with respect to the 
real estate of the said , (or as the case may be).

Dated at the day of 19 .
[Signature of executors or administrators.]
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Affidavit of Execution (Ontario.) 

of certificate of withdrawal of caution.

(U. 8. O. 1897, c. 127, e. 13, s.-e. 5.)

County of 1
To wit : / I, G. H., etc., make oath and say :

1. That I am well acquainted with A. B. and C. D. named in 
'the above certificate.

2. That I was present and did see the said certificate signed by 
the said A. B. and C. D.

3. That I am a subscribing witness to the said certificate and I 
believe the said A. B. and C. I>. to be the persons who registered 
the caution referred to in the said certificate.
Sworn before me at the 
of in the county of )

this G. H.
day of A. D. 19 . )

A commissioner. &c.
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AFFIDAVITS AND DECLARATIONS.

An affidavit is a sworn, written statement of facts made 
or taken in a judicial proceeding, or under some Provincial 
or Dominion Act. Statutes in Ontario and other Provinces 
permit Mennonites, Tunkcrs. Moravians. Quakers, and others 
entertaining religious scruples against taking an oath to 
make affirmation. The only difference between an affidavit 
and an affirmation is this that the one is sworn to be true, 
the other is affirmed. The penalties for making a false affi­
davit, or false affirmation or declaration, are identical.

In New Brunswick an affirmation may be taken in lieu 
of an oath where the witness is unwilling from alleged 
conscientious motives to be sworn.

FORMS.
General Form of Affidavit.

Province of I, John Simons, of the of in
County of \ the County of and Province of

To Wit: / Yeoman, (or proper designation) make oath
Bid esjr:

1. That (here state the facts to be sworn to plainly ami 
accurately, in unambiguous language).

2. That, etc. (commencing each separate paragraph 
upon a new line.)

Sworn before me, at the,
of in the John Simons.

County of this day
ot A.D. 19 . )

A Commissioner (or J. P., for the said County, etc.)

General Form of Affirmation.

Province of ) I, James Brown, of in the
County of County of . Merchant (or other proper

To Wit: 1 designation), do solemnly and sincerely affirm
and declare as follows:

1. That, etc
2. That, etc.
3. That, etc.

Affirmed before me at )
in the County of 
this day of

A.D. 10 . )
J.P. (or a Commissioner, etc.)

James Brown.
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Form of Statutory Declaration.
Dominion of Canada, \

Province of Ontario. I In the matter of
Count of r

To wit. '
. >• of in the

of (Occupation), do solemnly declare that
And I mate this solemn declaration conscientiously believing it

to be true and knowing that it la of the same force and effect as if 
made under oath and by virtue of “ The Canada Evidence Act.”

Declared before me at the 
°f in the
County of
thus day of

A.D. 19
A Commissioner, etc.

Form of Certificate of J.P.. or Commissioner, where Affidavit made by 
two or more.

The above-named James Brown and Isaac 
Thompson, were severally sworn before me, at 
the of in the county
of this day of
A.D. 19 .

A commissioner, &c.

James Brown. 
Isaac Thompson.

Form of Certificate where Marksman Deponent.
Sworn before me, at the of 

in the County of this day of)
A.D. 10 , after being first read ' His

over and explained by me to the said Patrick Patrick x Hanna 
Hanna, who appeared perfectly to under- , mark,
stand the same and made his mark thereto in ) 
my presence.

A Commissioner, etc.

Form of Oath.
Is that your name and handwriting?
You swear that the contents of this affidavit by you subscribed are 

true. So help you God.

Affirmation.
Is that your name and handwriting':
I. A. B. of the town of do solemnly sincerely and truly

declare and affirm that the contents of this my affirmation are true.
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Declaration.

Is that your name and handwriting?

You do solemnly declare that the contents of this declaration, by 
you subscribed, are true.

The following form of jurat has been held sufficient in 
New Brunswick, and is the form in general use:—

Sworn to at the City of \
In the County of 
and Province of
this day of i
A.n. in /

Before me,
(Signature).

A Notary Public of the Province of duly admitted
and sworn, residing and practising at said town of

In testimony whereof I have hereunto 
altixed my Seal Notarial.

(Notarial Seal). s (Signature).

To suppress what was considered.an illegal practice which 
generally prevailed of administering oaths and affidavits 
voluntarily taken and made in matters not the subject of 
judicial enquiry, nor required or authorized by law, a statute 
of the Dominion of Canada was passed in the year 1874, 
whereby it was enacted that no Justice of the Peace, or other 
person, should administer or receive, or allow to be admin­
istered or received, any oath or solemn affirmation, with re­
gard to any matter of which such Justice or person had not 
jurisdiction or cognizance by any law of the Dominion, or 
of the Province in which such oath or affirmation is ad­
ministered, or of any foreign country wherein such instru­
ment is designed to be used, save in the form given in the 
Act. This statute should be carefully observed by Justices 
and others called upon to administer oaths, as its infraction 
is made a misdemeanour, punishable by fine and imprison­
ment.

All affidavits, affirmations and declarations, should be 
written in words at length, and in narrative form, and ex­
pressed in the first person. Figures should not be employed 
in the body of the instrument, although they may be used 
in the jurat. If any interlineations or erasures are made, 
the initials of the person before whom the affidavit, etc., is
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sworn, should be written in the margin opposite such inter­
lineation or erasure. Where it may he necessary to erase 
any words in the body of the instrument, such should be 
erased by drawing the ]ien through them, and not by scraping 
with a knife.

The statements contained in these instruments should 
bo written in paragraphs, each paragraph being numbered, 
and dealing, as far as possible, with a distinct portion of the 
subject. This is the practice in all the Courts, and is useful 
to follow in every case.

Where affidavits are for use in a suit or action in 
a Court of I,aw, they require, as a general rule, to be taken 
before a Commissioner of the Court in which they are in­
tended to be used. Sometimes, however, they may be taken 
before a Justice of the Peace or Notary Public. The latter 
functionary is generally the proper officer where the instru­
ment is sworn outside of the Province where it is to be used, 
and his seal should be affixed beside his signature.

Statutory declarations will be found useful where it is 
required, in matters of title to lands, to preserve evidence 
of certain facts, such as relate to questions of dower, pos­
session, intestacy, etc.; and, in other transactions, allega­
tions as to proof of accounts or other facts of which it is 
deemed advisable to preserve evidence.

It is a duty incumbent upon any officer administering 
an oath, affirmation or declaration, to satisfy himself that 
the party to be sworn, etc., is the person who actually signed 
the instrument, and that he or she has heard the same care­
fully read over, or has read it personally, so as to fully under­
stand its entire contents. Where the circumstances appear 
to require it, the officer should not hesitate to explain .the 
wording of the instrument carefully to the deponent and 
make certain that he properly understands the terms em­
ployed. An oath should not be lightly administered, hut 
with a decorum befitting the solemnity of the act. The 
parties should stand, uncovered; but a Hebrew is sworn 
with his hat on. An oath is administered to a Christian by 
tendering him the volume of the New Testament to kiss, 
or in such form as he may declare to be binding. A 
Hebrew is similarly sworn u]>on the Old Testament. A 
party entitled to affirm may hold up his right hand and 
the person before whom the same is taken shall certify 
that the deponent is entitled to affirm. The signature 
of the deponent should be written by him at the
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foot of the aflidavit, etc., but if unable \ 
make a mark beside his name, which ii 
thus :—

The mark of
X or,

A. B.

write, he should 
written for him,

his
A. X B. 

mark.

And the fact that the deponent is a marksman (or per­
son unable to sign his name) should be noticed in the jurat.
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AGREEMENTS OR CONTRACTS.

An agreement ie a bargain entered into between two or 
more [icrsons, upon sufficient consideration, to do, or not ,to 
do, a particular thing. If reduced to writing and signed 
under seal, it is called a specialty, if not under seal, whether 
verbal or written, it is called a parol agreement.

It is advisable, in contracts of importance, to add a seal. 
Care should be taken to express, in the writing, the full terms 
of the bargain in plain language.

A consideration is essential in every contract. By con­
sideration is meant an equivalent given by the one party and 
accepted by the other. A simple or parol contract, unsup­
ported by a consideration, cannot be enforced. Thus, if a 
man should promise to give me $1,000 without any considera­
tion or equivalent on my part, he is not bound to jierform 
his promise, and 1 am without remedy if he should break his 
word. In all contracts by specialty consideration is pre­
sumed.

Considerations are of two kinds, good and valuable. A 
good consideration is that of blood or the natural love which 
a person has to his wife or children, or any of his near rela­
tives. A valuable consideration is such as money, marriage, 
or the like.

A specialty contract is of necessity a written one; but a 
simple contract may be either written or verbal. There are, 
however, some simple contracts which the law requires to 
he in writing in compliance with the provisions of several 
statutes which we will proceed briefly to notice.

The first of these is the Statute of Frauds, passed in 167(1, 
in the reign of Charles II. (29 Car. II. Cap. it) 
now R. S. 0. 1897 cap. 338. which enacts (section 
4), that in the five following cases no verbal promise 
shall he sufficient to ground an action upon, but that the 
agreement, or at least some note or memorandum thereof, 
shall be in writing, and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully 
authorized.

1. Where an executor or administrator promises to answer 
damages out of his own estate.

2. Where a man undertakes to answer for the debt, de­
fault or miscarriage of another person.
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The phrase “ to answer for the debt, default or mis­
carriage of another person,” means to answer for a debt, 
default or miscarriage for which that other remains liable; 
if by the contract the liability of the other party ceases 
and some one else becomes primarily liable, the contract 
is not within the Act and need not be in writing.

3. Where an agreement is made upon consideration of 
marriage.

4. Where any contract is made of lands, tenements or 
hereditaments, or any interest therein.

5. And lastly, where there is any agreement that is not 
to be performed within a year from the making thereof.

The words, “ any agreement that is not to be performed 
within the space of one year from the making thereof,"’ 
refer to contracts, the complete performance of which is 
of necessity extended beyond the space of a year. In order 
to bring an agreement within this clause of the statute 
so as to render writing necessary, both parts of the agree­
ment must be such ns are not to he performed within a 
year. If one may be performed it is good without writing.

This statute does not give to writing any validity which 
it did not possess before. A written promise made since this 
statute, without any consideration, is quite as void as it would 
have been before. The statute merely adds a further re­
quisite to the validity of certain contracts, namely, that they 
shall, besides being good in other respects, be put into writing, 
otherwise they cannot be enforced.

The clause requiring the “ agreement or some mem­
orandum or note thereof, to be signed by the party to 
be charged therewith, or some other person thereunto by him 
lawfully authorized,” has been liberally construed, and any 
insertion by the party of his name in any part of the agree­
ment, either at the beginning or in the body of the document, 
for the purpose of authenticating it, will be equally valid 
with a signature at the foot; and it is not necessary that 
both parties should sign the agreement, for the statute only 
requires that it should be signed “ by the party to be charged 
therewith.”

The parties, terms, subject matter and consideration 
of the agreement must be contained in the writing, 
either expressly or by reference to some other docu­
ment. And as a “ memorandum or note” of the agree­
ment is allowed, a writing sufficient to satisfy the statute 
may often be made out from letters written by the party, 
or from a written offer accepted without any variation be­
fore the party offering has exercised his right of retracting;
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and when correspondence is carried on by means of the post, 
an offer is held to be accepted from the moment that a letter 
accepting the offer is put into the post, although it may 
never reach its destination, the post office being regarded 
as the agent of the party making the offer.

With reference to contracts for the sale of goods, it is 
to be observed that the necessary requisites depend partly 
upon the value of the goods. As to goods under the value 
of $40, there can be no sale without a tender or part pay­
ment of the money, or a tender or part delivery of the goods, 
unless the contract is to lie completed at a future time. Thus, 
if A. should agree to pay so much for the goods, and B., the 
owner, should agree to take it, and the parties should then 
separate without anything further passing, this is no sale. 
But if A. should tender the money, or pay but a cent of it 
to B., or B. should tender the goods, or should deliver any, 
even the smallest portion of them to A., or if the payment 
or delivery, or both, should be postponed by agreement till 
a future day, the sale will be valid, and the property in the 
goods will pass from the seller to the purchaser. If, how­
ever, any act should remain to be done on the part of the 
seller previously to the delivery of the goods, the property 
will not pass to the purchaser until such act shall have lieen 
done. Thus, if goods, the weight of which is unknown, are 
sold by weight; or, if a given weight or measure is sold out 
of a larger quantity, the property will not pass to the pur­
chaser until the price shall have been ascertained by weigh­
ing the goods in the one case, or the goods sold shall have 
been separated by weight or measure, in the other. So, if 
an article be ordered to be manufactured, tbe property in it 
will not vest in the person who gave the order until it shall, 
with his consent, have been set apart for his benefit.

With regard to goods of the value of $40 or upwards, 
additional requisites have been enacted by the seventeenth 
section of the Statute of Frauds, which provides “ that no 
contract for the sale of any goods, wares and merchandise 
for the price of £10 sterling or upwards, shall be allowed to be 
good except the buyer shall accept part of the goods so sold, 
and actually receive the same, or give something in earnest 
to bind the bargain or in part payment, or that some note 
or memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such contract, 
or their agents thereunto lawfully authorized.”

And, in Ontario, by a more recent Act (B. S. 0. 1897, 
rap. 146. see. 9). and in Nova Scotia (hv R. S. X. S. 1900, 
rap. 141. sec. 11 (Î)), this enactment “shall extend to all
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contracts for the sale of goods of the value of $40 and up­
wards. notwithstanding the goods may be intended to be de­
livered at some future time, or may not, at the time of the 
contract, be actually made, procured or provided, or lit or 
ready for delivery, or although some act may be requisite 
for the making or completing thereof, or rendering the 
same fit for delivery.’’

The same law is in force in New Brunswick, Manitoba, 
Saskatchewan and Alberta, but in the three provinces last 
named the amount is $50 instead of $ 10.

In Prince Edward Island, the Statute of Frauds is ex­
tended in the words of the last section to goods of the value 
of thirty dollars.

If an agreement for sale of goods is not to be performed 
within the space of one year from the making thereof, then, 
however small be the value of the goods, no action can be 
brought upon it, unless the agreement, or some memoran­
dum or note thereof shall be in writing, and signed by the 
party to be charged therewith, or some other person there­
unto hy him lawfully authorized.

It is convenient, though not necessary, that agreements 
should be signed by the parties thereto; and where some­
thing is to be done on both sides, it is very useful to have 
them written in duplicate so that each party may possess 
one copy. They do not require a seal in all cases. The 
forms given will in general indicate when a seal is necessary, 
and when not.

The writing may be in lead-pencil, or ink, and so may the 
signatures, though it is of course best to write in ink. If 
a party cannot sign his name in writing, he may make his 
mark, in place of the signature, in the presence of a witness 
who will attest it.

Fraud destroys all agreements. If one party is induced 
to enter into the contract by misrepresentations of important 
facts made to him by the other, the party so misled may, on 
discovery of the fraud, disaffirm the bargain, and cannot 
be held to it. After the writing is signed, it must not be 
altered by one party without the other’s express consent.

Minors, or persons under twenty-one years, insane per­
sons, idiots, and those grossly intoxicated cannot make a 
binding contract.

Agreements to do unlawful acts are void at law, and can­
not be enforced.

c.l.—Bin ED. a
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FORMS.

Agreement for Sale of Land.
(SHORT FORM. )

Articles of agreement made the day of 19 ,
Between of the of , in the county
of , hereinafter called the vendor of the one
part, and of the of in the
county of , hereinafter called the purchaser of
the other part.

The vendor agrees to sell and the purchaser agrees to purchase 
all that certain parcel of laud, situate, &c., for the sura of 
dollars, payable as follows : the sum of dollars upon
the signing of this agreement, and dollars on the
completion of the purchase (or as they may agree).

The vendor shall not be required to furnish any abstract of 
title, or procure or shew any deed or evidence of title not in his pos­
session, or any copies of deeds or papers. The conveyance to be 
drawn at the expense of the , and to contain only the
ordinary statutory covenants (or as may be agreed) and the laud to 
be conveyed free from dower and other incumbrances.

The purchaser to be allowed days to investigate the
title, which he shall do at his own expense, and if within that time 
he shall furnish the vendor in writing with any objection to the tith 
which the vendor shall be unable or unwilling to remove, the vendor 
may cancel this agreement by a letter delivered to the purchaser, or 
mailed postage prepaid, and addressed to him at , and
the vendor shall thereupon return the deposit money to the purchaser 
without interest, and .shall not be liable for any expenses incurred by 
the purchaser. Provided that the purchaser may waive such objec­
tion by giving notice to the vendor within days of the receipt of 
the notice of cancellation, and upon the receipt thereof by the vendor 
this agreement shall be continued in full force and effect.

Time to be the ssenee of this agreement. The vendor to pay 
the proportion of insurance premiums and taxes to the date of giving 
possession (or as may be agreed) after which date the purchaser 
is to assume them.

This agreement to extend to and be binding on the respective 
heirs, executors, administrators and assigns of the parties hereto.

In witness whereof we have hereunto set our hands and seals.

Signed sealed and delivered )
in the presence of j

In order to register above agreement there must be attached an 
affidavit of execution, for form see affidavit of execution of a deed, 
p. 130.

Agreement for Lease uith a Right to Purchase at a definite sum.

Articles of Agreement made and entered into this day of
. 10 . Between A. R. of. etc. I lessor ), of the one part, and 

C. D., of, etc. (lessee), of the other part as follows, namely: The 
said A B. hereby agrees to let. and the said C. I). hereby agrees to 
take, All, etc. (here describe the premises), for the term of ye-vs 
to be computed from the day of next, at the yearly
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rent of $ payable quarterly, on the day of ,
the day of , the day of , and
the day of , in every year, the first of such payments
to be made on the day of next. The said A. B.,
his heirs or assigns will, at the request of the said C. D., his execu­
tors. administrators, or assigns, execute a lease of the said premises 
to the said C. !>., his executors, administrators or assigns, for the 
term at the rent aforesaid, to be payable as aforesaid. In the said 
lease to be granted ns aforesaid, shall be contained covenants on the 
part of the said C. D„ his executors, administrators and assigns, 
to pay the said yearly rent as the same shall become due, and also 
all present and future taxes, rates, assessments, and other outgoings 
whatsoever in respect of the said premises. And also to repair 
and keep in repair at his and their own expense, during the whole of 
the said term, the said premises so agreed to be demised. And also 
at the like expense to insure the said premises against loss or damage 
by fire in the name or names of the said A. B., his heirs or assigns, 
in some public office to be approved of by the said A. B., in the sum 
of $ at least, and to keep the same so insured during the
continuance of the said term, and at all times when required, to pro­
duce the policy or policies of insurance and the receipt for the pre 
miuins in respect of the same to the said A. B., his heirs or assigns 
And also, not to assign, sub-let, or part with the possession of the 
said premises, or any of them, during the said term of years,
without the consent of the said A. B. And in the said lease to he 
so granted as aforesaid, shall be contained a condition authorizing 
the re-entry of the said A. B., his heirs or assigns, into the said 
premises on non-payment of the said yearly rent, or any part thereof, 
for the space of twenty-one days, or in case the said C. D., his 
executors or administrators shall become bankrupt or insolvent, 
or shall permit the said lease to he taken in execution, or on breach 
of all or any of the covenants so to be contained on the part of the 
said C. D., his executors, administrators and assigns in the said lease 
agreed to be granted ns aforesaid. And in the said lease shall also 
be contained a covenant on the part of the said A. B„ that in case 
the said C. D., his executors or administrators shall, on or before 
the determination of the said term of years, be desirous of
purchasing the interest of the said A. B., or his heirs in the said 
premises so agreed to be demised, then he, the said A. B.. his heirs 
or assigns, shall and will take for the purchase thereof the sum 
of $ , and shall and will, upon payment of the same sum,
at the costs and charges of the person or persons requiring the same, 
convey and assure the freehold and inheritance in fee simple in 
possession or expectant on the determination of the said term of 

years (ns the case may be), in the same premises unto the 
person or persons so paying the said sum of $ and his, her or
their heirs and assigns, or ns he, she or they shall direct. And it 
is moreover agreed that a counterpart of the said lease shall be 
executed by the said O. I»., his executors or administrators, :it his 
or their own expense, and delivered to the said A. B., his heirs or 
assigns; and that until such lease or counterpart shall be executed, 
the rents, covenants and conditions agreed to be thereby respectively 
reserved and contained, shall, as nearly as circumstances will per­
mit. be paid, observed and performed as if the same had been 
actually executed.

In witness whereof, the parties hereto have hereunto set their

Signed in the presence of 
E. F.

A. B. 
<\ I»
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Agreement for Sale by way of Le ate, reserving Purchase Money as Rent.

This agreement, made the day of , one thousand
eight hundred and , Between A. B., of, etc,, of the first part,
and C. D., of, etc., of the second part.

Whereas, the said party of the second part hath contracted with 
the said party of the first part for the purchase, in fee simple, of all 
and singular the lands, tenements, hereditaments, and premises 
hereinafter mentioned to be hereby demised, for the sum of $ 
lawful money of Canada, to be paid on the days and times and in 
manner hereinafter mentioned. And whereas, the said parties are 
willing and desirous that the said party of the second part shall go 
into immediate possession and occupation of the said lands, tene­
ments, hereditaments and premises, and receive a conveyance of 
the fee simple and inheritance thereof, so soon ns the principal sum 
shall be fully and faithfully paid on the days and times and in 
manner after mentioned (all and singular other the covenants and 
agreements hereinafter contained, and which on the part and behalf 
of the said party of the second part, his executors, administrators, 
and assigns, are to be paid, fulfilled, performed and kept, according 
to the true intent and meaning of these presents), and that in the 
meantime the interest on the said principal sum should be reserved 
and paid ns rent issuing out of the said lands, tenements, heredita­
ments, and premises hereby demised. Now, therefore, this agree­
ment witnesseth, that in consideration of the premises and of the 
rents, covenants, and agreements hereinafter reserved and contained, 
and which on the part and behalf of the said party of the second 
part, his executors, administrators and assigns, are v> be paid, 
done and performed, He, the said party of the first part, Hath de­
mised, leased, set, and to farm let, and by these presents Doth do 
mise, lease, set, and to farm let, unto the said party of the second 
part, his executors, administrators and assigns, All those lands, tene­
ments, hereditaments, and premises, situate, lying and being in the 

in the County of in the Province atoreeeld [here
describe the premises], together with all outhouses, waters, and 
water-courses thereon erected, lying or being, and all and singular 
other the rights, members and appurtenances thereunto belonging, or 
in any wise appertaining. To have and to hold the said lands, tene­
ments, hereditaments, and premises hereby demised, or intended so 
to be. with the appurtenances thereunto belonging, unto the said 
party of the second part, his executors, administrators and assigns, 
from the day of . one thousand nine hundred and

, for and during, and unto the full end and term of 
years front thmee rext ensuing, and fully to be completed and 
ended. Subject nevertheless to the reservations, limitations, pro­
visoes, and conditions expressed in the original grant thereof front 
the Crown. Yielding and paying therefor, yearly and every year 
during the said term hereby demised, -into the said party of the 
first part, his heirs, executors, administrators and assigns, the yearly 
rent or sum of $ of lawful money of Canada, in even and
equal half yearly payments on the day of and
day of in each and every year during the said term, without
any deduction, defalcation, or abatement thereof, or out of any part 
thereof, for or in respect of any taxes, rates, levies, charges, rents, 
assessments, statute labour, or other imposition of what nature or 
kind soever, either already taxed, rated, levied, charged, assessed 
or imposed, or hereafter to be taxed, rated, levied, charged, assessed 
or imposed, whether the same be now due, or shall hereafter become
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due, on the said demised premises or any part thereof, or on the 
said rent or any part thereof, or on either of the said parties to these 
presents, their or either of their heirs, executors, administrators, or 
assigns, or any of them in respect thereof, or any part thereof, by 
authority oi Parliament or otherwise howsoever, the first payment 
of the said rent hereby reserved to be made on the day of

. in the year of our Lord one thousand nine hundred and 
. Provided always, nevertheless, that on payment of any 

instalment or instalments of the principal sum hereinafter specified 
according to the covenant hereinafter contained, for payment thereof, 
and the true intent and meaning of these presents, the said rent 
hereby reserved shall from thenceforth be proportionably reduced, 
so as at no time to exceed the annual interest on such part of the 
said principal sum us shall from time to time remain due and owing 
after the piyment of such instalment or instalments respectively, 
And provided, also, that if the said yearly rent or any part thereof, 
or the said principal sum or any part thereof, shall at any time 
or times hereafter be behind ami unpaid for the space of thirty days 
next after any or either of the days on which the same or any part 
thereof ought to be paid, vs herein or hereby provided, according 
to the true intent and meaning of these presents; Or, if the said party 
of the second part, his executors, administrators or assigns, or any 
of them, shall at any time assign, or set over, or demise, or under­
lease the said demised premises, or any part thereof, or in any 
other manner, part with the possession of the same, to any person 
or persons whomsoever, for all or any part of the said demised term, 
without the special license or consent of the said party of the first 
part, his heirs or assigns, first had in writing; Or if the party of the 
second part, or any one acting under or claiming from him, shall 
at any time during the continuance of these presents commit or suffer 
to be committed any waste or destruction to any of the timber upon 
the said land, for any other purpose whatsoever than bringing 
the land into cultivation; Then, and in any and every of the said 
cases, it shill and may be lawful for the said party of the first part, 
his heirs or assigns, into the said demised premises or any part 
thereof, in the name of the whole, to re-enter, and out of the same 
to eject, expel, remove and put the said party of the second part, 
his executors, administrators ami assigns, and the same to have 
again, re-possess and enjoy, as in his and their first and former es­
tate; and from the time of any such re-entry by the said party 
of the first part, his heirs or assigns, the said term hereby demised, 
or so much thereof ns shall be then tinexpired. and these presents, 
and every clause, matter and thing therein contained, shall cense 
aid determine, and forever thereafter be null and void to nil intents 
and purposes whatsoever, anything herein contained to the con­
trary thereof in any wise notwithstanding. And the «nid party of 
the second part doth hereby for himself, his heirs, executors, admin­
istrators and assigns, covenant, promise and agree, to and with the 
said party of the first part, his heirs and assigns, in manner fol­
lowing, that is to say; That he the said party of the second part, 
his heirs, executors, administrators, and assigns, or some of them, 
shall and will well and truly pay or cause to be paid unto the said 
party of the first part, his heirs, executors, administrators and 
assigns, the said yearly rent on the days and times and in manner 
hereinbefore mentioned, for payment thereof, according to the true 
intent and meaning of these presents. And also that he the said 
party of the second part, his heirs, executors, administrators or 
assigns, or some of them, shall and will, during the said term hereby
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demised, pay. do, and perform all taxes, rates, levies, charges, 
rents, assessments, statute labour, or other imposition above men­
tioned, lawfully charged or to be charged, whether the same be now 
due, or shall hereafter become due, on the said demised premises, 
on the said rent, or on any part thereof, or on any person or i>ersons 
in respect thereof, or any part thereof, ns aforesaid; And also 
that he the said party of the second part, his executors, administra­
tors or assigns, or any of them, shall not nor will at any time or 
times during the said term hereby demised, assign or set over, under­
let or underlease, the said demised premises, or any part thereof, 
or in any other manner part with the possession of the same or any 
part thereof during any part of the said demised term, without 
such special license and consent as is hereinbefore specified, as 
aforesaid: And also that he the said party of the second part, or 
any one acting under or claiming from him, shall not at any time, 
during the continuance of these presents, commit, or suffer to be 
committed, any waste or destruction to any of the timber upon the 
same land, for any other purpose than bringing the laud into culti­
vation; And also that he the said party of the second part, his 
heirs, executors, administrators or assigns, or some of them, shall 
and will well and truly pay or cause to be paid, unto the said party 
of the first part, his heirs, executors, administrators or assigns, the 
full and just sum of $ of lawful money of Canada, on the
days and times and in manner following, that is to say [here set forth 
the terms and manner in which the purchase money is to be paid]. 
And the said party of the first part, doth hereby for himself, his 
heirs, executors, administrators and assigns, covenant, promise and 
agree, to and with the said party of the second part, his executors, 
administrators, and assigns, in manner following, that is to say, 
That ui>on the due and faithful payment, performance, and fulfilment 
by the said party of the second part, his executors, administrators 
or assigns, of all and singular the covenants and agreements herein 
contained, and which on the part and behalf of the said party of 
the second part, his executors, administrators and assigns, are to be 
paid, done, and performed, he the said party of the first part, ids 
heirs or assigns, shall and will, at the expiration or other sooner 
determination of the said term hereby demised, upon the request 
of the said party of the second part, his executors, administrators 
or assigns, made to him the said party of the first part, his heirs, 
executors, administrators or assigns, or any of them, but at the 
proper costs and charges in the law of the said party of the second 
part, his executors, administrators or assigns, well and sufficiently 
convey and assure, or cause to be well and sufficiently conveyed anil 
assured, unto the said party of the second part, and his heirs, in fee 
simple absolute, or to such person or persons and his, lier, or their 
heirs, in fee simple absolute, as the said party of the second part, 
his executors, administrators or assigns, shall nominate and appoint, 
and to such uses as he or they shall direct, all and singular the 
said lands, tenements, hereditaments, and premises hereby demised 
by such conveyances and assurances in the law, as by the said 
party of the second part, his executors, administrators or assigns or 
his or their counsel learned in the law. shall or may be reasonably 
devised, advised, or required, freed and discharged of and from all 
incumbrances whatsoever: but subject nevertheless to the reserva­
tions, limitations, provisoes and conditions expressed in the original 
grant thereof from the Crown; with usual and proper covenants. 
And it is hereby further expressly agreed upon by and between the 
said parties, that in case at any time any of the rent or interest
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aforesaid, or of the purchase money shall remain unpaid for the 
space of months after the same shall have fallen due, the
party of the first part, his heirs or assigns, shall have full power to 
re-sell the said land at the best price which can be reasonably got 
for the same, and thereby utterly extinguish and bar all daim, in­
terest, and title of the party of the second part, and all claiming 
under or by him in the same land—such re-sale to be either for cash 
or upon credit as the party of the first part, his heirs or assigns, 
may determine. And that the party of the first part, his heirs or 
assigns, may in the first place pay himself the expenses of such 
re-sale, and the whole of the claim dm*, or to become due, by the 
party of the second part, or any one claiming by or under him, out 
of the proceeds of such re-sale, and pay the balance (if any there 
be) when collected, over to the party of the second part, or the 
person entitled thereto; And that the party of the second part, or 
those claiming by or under him, shall be answerable to the party 
of the first part, his heirs or assigns, for any deficiency which may 
happen to be produced by the re-sale between the sum then due and 
to become due, under these presents, to the party of the first part, 
his heirs or assigns, and the proceeds of such re-sale.

In witness whereof, the parties to these presents have hereunto 
iet their hands and seals, the day and year first above written.

Signed, sealed and delivered )
in the presence of A. It. ll.b.]

B. P. I C.D. [l.s. ]
l Noth.—The above instrument being a contract or agreement by specialty 

reijuires lo lie sealed as well as signe 1.1

Agreement to build a Home, etc., the Materials to be provided by the 
Builder.

Articles of agreement made and entered into the day of , 
19 , Between A. It. (builder», of. etc., of the one part, and ('. I)., 
(proprietor), of, etc, of the other part.

The said A. It. [builder!, doth hereby for himself, his executors 
ami administrators, covenant, promise and agree to and with the 
said C. D. [proprietor], his executors, administrators and assigns, 
that he the said A. B. [builder], his executors or administrators, 
shall and will for the consideration hereinafter mentioned, within the 
space or time of (six calendar months) from the date of these pre­
sents, erect, build and completely cover in and finish upon the pre­
mises, of the said C. D. [proprietor], at aforesaid, a dwel­
ling house and buildings according to the plan and elevation set 
forth in the schedule hereunder written. And also do. perform, and 
execute, or cause and procure to be done, performed and executed, 
all and singular other the works mentioned in the schedule here­
under written, according to the plan and elevation therein mentioned 
or contained, the same to be done within the time aforesaid, and 
in a good workmanlike and substantial manner to the satisfaction 
of E. F. (surveyor or architect), of, etc., (insert name and residence 
of architect or surveyor), or any other surveyor or architect whom 
the said A. B. [builder], and O. D. [proprietor] shall for that pur­
pose by some writing under their hands appoint; such-satisfaction 
to lie testified by n writing or certificate under the hand of tin- said 
E. F. [surveyor or architect]. or such other surveyor or architect 
as aforesaid. And also shall and will find and provide such good.
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proper and sufficient materials of all kinds whatsoever us, together 
with and in addition to the materials now lying on the said premises, 
shall be proper and sufficient for erecting the said dwelling house 
and buildings, and completely finishing the said works. And it 
is further agreed by and between the said parties that if the said 
A. 13. [builder], his executors or administrators, shall in any man­
ner neglect or be guilty of any delay whatsoever, in building and 
completely finishing the said dwelling house, buildings and works 
ns aforesaid, and the said E. F. [surveyor or architect], or such 
other surveyor or architect as aforesaid, shall certify the same by 
writing under his hand, and the said C. D. [proprietor], shall give 
or leave notice in writing of such neglect or delay at the place of 
abode of him the said A. R. [builder], his executors or administra­
tors, and the said A. B. [builder], his executors or administrators, 
shall not according to the direction of the said E. F. [surveyor or 
architect], or such other surveyor or architect ns aforesaid, proceed 
to complete the said buildings and works within the space of (seven) 
days after such notice given or left as aforesaid; then and in any 
such case it shall be lawful for the said C. D. [proprietor], his execu­
tors or administrators to purchase proper and sufficient materials, 
and also to employ a sufficient number of workmen to finish and 
complete the said dwelling house, buildings and works, and also that 
the said C. D. [proprietor], his executors, administrators or as­
signs, shall and may deduct and retain to himself and themselves 
the coats of such materials, and all such sums of money as he or 
they shall pay to such workmen for the completion of such dwelling 
house, building and works out of the money which shall be due to 
the said A. R. |builder|, his executors or administrators under this 
agreement; and also that the said A. R. [builder], his executors 
or administrators, shall not nor will in any manner do. or cause 
or procure to be done, any act, matter or thing whatsoever to pre­
vent. hinder or molest the said C. D. [proprietor], his executors, 
administrators or assigns, or any person or persons employed by 
him or them, from completing and finishing the said dwelling house, 
buildings and works in manner aforesaid, or in using the materials 
which shall be on the said premises, and provided by either of the 
said parties for the doing thereof.

And the said C. D. [proprietor], doth hereby for himself, his heirs, 
executors and administrators, covenant promise and agree to and 
with the said A. R. [builder], his executors and administrators, 
that Ire the said C. D. | proprietor], his executors or administrators, 
shall and will well and truly pay or cause to be paid unto the said 
A. R. [builder], his executors, administrators or assigns, the sum 
of $ of lawful money of Canada, in manner following, that
is to say, the sum of per cent, on the amount of the
materials used in the said buildings and works as they shall proceed, 
to be ascertained by the surveyor (or architect) for the time being, 
and his certificate under his hand to be conclusive between the said 
parties; and also that the said C. D. [proprietor], his executors or 
administrators, shall and will every week during the progress of the 
said buildings and works, pay and supply the said A. R. [builder], 
his executors or administrators, with such sums of money as shall 
be sufficient for paying and discharging the wages and labour of the 
workmen and labourers who shall from time to time be employed 
in or about the said buildings and works, the amount whereof shall 
be ascertained by the surveyor (or architect) for the time being by a 
certificate under his hand; and the remainder of the said sum of 
$ , within days (or months) next after the said dwelling
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house, buildings and premises shall be completely built, done and 
finished to the satisfaction of the said E. F. [surveyor or architect], 
or such other surveyor or architect as aforesaid, the same to be tes­
tified in writing under his hand. And it is hereby declared and 
agreed by and between the said fiarties hereto, that in case the said 
C. D. [proprietor], his executors, administrators or assigns, shall 
direct any more work to be done in or about the said dwelling 
house, buildings and works than is contained in the schedule here­
under written, then, and in such case the said C. D. [proprietor], 
his executors or admistrators, shall pay or cause to lie paid unto 
the said A. B. [builder], his executors or administrators, so much 
money as such extra work and the materials used therein shall cost 
or amount unto, anything hereinbefore contained to the contrary 
notwithstanding; ami that if it shall be thought proper by the said 
C. D. [proprietor], his executors, administrators or assigns, to di­
minish or omit any part of the work specified in the said schedule 
hereunder written, then and in such case the said A. B. [builder], 
his executors or administrators shall deduct and allow out of the 
said sum of $ so much money as the work so to be diminished 
or omitted shall amount unto, upon a reasonable valuation, any­
thing hereinliefore contained to the contrary notwithstanding; and 
all allowances or deductions for such extra or omitted works re­
spectively shall lie ascertained and settled uy the said E. F. [surveyor 
or architect], or such other surveyor or architect to lie appointed as 
aforesaid. And it is hereby covenanted and agreed by and between 
the said parties hereto that if any dispute or difference shall happen 
or arise between them, their or either of their executors, adminis­
trators or assigns, or between either of them, and the mid I*'. F. 
[surveyor or architect], or such other surveyor or architect to he 
appointed as aforesaid, touching or concerning the said dwelling 
house, buildings and works hereby contracted to be made and done 
as aforesaid, or touching or concerning any other matter or thing 
whatsoever relating thereto, or to the additional or extra work as 
aforesaid, then such dispute or difference shall be left to the -Teter- 
mination and award of three indifferent persons, one to lie nam >d by 
the said A. B. | builder], his executors or administrators, and another 
by the said C. I), [proprietor], his executors, administrator* or 
assigns, and the third by the said two persons so named by each of 
them the said parties or his executors, administrators or assigns. 
And each of them the said parties hereto doth hereby for himself, 
his heirs, executors and administrators, covenant ami agree with 
the other of them, his executors and administrators that fhey the 
said parties respectively and their respective executors and admin­
istrators shall and will severally stand to. abide by, perform and 
keep the award and determination of the said three persons so to be 
chosen, or of any two of them, touching the said several matters of 
dispute or difference ns aforesaid, so as the same award and deter­
mination be made in writing under the hands and seals of the said 
arbitrators or some of them, within two calendar months next after 
such dispute or difference shall arise. And it is further agreed by 
and between the said parties, that the submission hereby made, 
shall, at the option and expense of either of the said parties requir­
ing the same, be made a rule of (name the Superior or Supreme 
Court of the Province); and that the costs and charges attending 
any reference or arbitration as aforesaid shall be in 'he . iscretion 
of the said arbitrators, or any two of them, and shall be paid and 
satisfied pursuant to their award
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In witness whereof, the said parties to these presents have here­
unto set their hands and seals the day and year tirst above written.

Signed, sealed and delivered l
in tin- jr - "

A. H. Il.s.] 
C. D. [l.s.J

Another Form.
An agreement made the day of , 19 , Between A. D.,

of, etc. (builder), of the first part C. D., of, etc. (surety), of the sec nd 
part, and E. F. (proprietor), of, etc., of the third part.

Whereas, the said E. F., is possessed of a piece of ground situate 
at (describe the premises) upon which he is desirous of erecting a 
dwelling house and ottlces according to the elevation, plans and 
specifications prepared for that purpose by W. M., architect and 
surveyor, and under the direction and to the satisfaction of the said 
W. M., or other architect or surveyor for the time being of the said
E. F., his executors, administrators or assigns; which sniil elevation, 
plans ami specifications, are marked with the letters A, B. f\ D, E,
F, and ti. and are signed by the said A. B., ('. I). and E. F., and
the said specification is contained in the schedule hereunder written, 
or hereunto annexed; and the said A. B. has proposed to erect and 
complete the said dwelling-house and offices, and to make and exe­
cute all other works mentioned and specified in the said elevation, 
plans and specifications, within the time hereinafter limited for that 
purpose, and according to the stipulations and agreements herein­
after contained, at or for the price or sum of .$ ; which
proposal the said E. F. hath agreed to accept on the said A. B., 
together with the said C. D., as his surety, entering into the agree­
ments hereinafter contained

Now it is hereby witnessed, That the said A. B. and C. D. do, for 
themselves, their heirs, executors and administrators, and each and 
every one of them doth for himself, his heirs, executors and admin­
istrators, hereby agree with and to the said E. F., his executors, 
administrators and assigns, in manner following: that is to say, 
That he, the said A. B.. shall, at his own cost and charges, forth­
with. erect and complete, make and execute, with all proper and 
necessary materials, workmanship, and labour, of the best kind in 
every respect, and in the most substantial and workmanlike man­
ner, upon the said piece of ground, a dwelling-house, and offices 
behind the same, with the appurtenances, and all other works, 
matters and things mentioned and specified in the said elevation, 
plans and specification, under the direction and to the satisfaction 
of the said W. M„ or other the architect or surveyor for the time 
being of the said E. F„ his executors, administrators or assigns; 
and for that purpose shall find and provide all proper and necessary 
materials, implements and machinery; and shall make good all 
damages which may be occasioned either to the said dwelling- 
house, offices and works, or any of them, or to adjoining buildings, 
by the execution of the same works or any of them: and shall 
cleanse all drains and cess-pools in or about the premises, and cart 
and clear away at such times and in such manner ns shall or may 
be directed by the said W. M., or other architect or surveyor ns 
aforesaid, all surplus earth and waste or useless materials, imple­
ments and machinery, which may from time to time remain during 
the execution of the same works, or at the completion thereof: And 
shall at his own costs and charges from time to time, until the said
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dwelling-house, offices and works shnll lie erected, completed, made, 
and executed, insure or cause to be insured, In the joint mimes of 
the said E. F.. his executors, administrators or assigns, and of the 
said A. It., his executors o; administrators, and for the sum of 
$ , nil and singular the erections and buildings for the time
being standing on the said piece of ground, to the full value thereof, 
in some public insurance office to be approved of by the said E. F., 
and shall deliver the policy of insurance to the said E. F., his 
executors, administrators or assigns, and shall produce and show to 
the said E. F., his executors, administrators or assigns, the receipts 
for the premium of insurance, when requested so to do: and that in 
case of fire, all the moneys to be recovered by virtue of such insur­
ance shall forthwith be applied in re-instating the premises, under 
the direction and to the approbation of the said W. M., or other 
architect or surveyor ns aforesaid: and that the said A. It., shall well 
and sufficiently cover in or cause to be covered in. the dwelling- 
house and offices so to be erected as aforesaid, before the 
day of , and shnll complete, make and execute, or cause to
lie completed, made and executed, all and singular the said dwelling- 
house, offices and other works, in manner aforesaid, and according 
to the true intent and meaning of these presents, before the 
day of ; and that if the said A. B., his executors or admin­
istrators, shall not so well and sufficiently cover in the said dwelling- 
house and offices before the said day of , or shall
not so complete, make and execute, the said dwelling-house, offices 
and works before the said day of , then, the said
A. It., and C. I)., their executors and administrators shall pay to 
the said E. F., his executors, administrators ami assigns, the sum 
of .$ , for every week during which the said dwelling-house
and offices shall remain uncovered in after the said day of

and the like sum for every week the said dwelling-house, 
offices and works shall remain unfinished after the said 
day of : which sums may be recovered as liquidated damages,
or may be deducted from the sums payable to the said A. It., liis 
executors ami administrators, under this agreement, provided al­
ways that in case the said E. F.. his executors, administrators or 
assigns, or his or their surveyor or architect, shall require any extra 
or additional works to be done, or shnll cause the works to be de­
layed in their commencement or their progress, the said A. It., his 
executors or administrators, shnll be allowed to have such addi­
tional time for covering in and finishing the said buildings and 
works, beyond the said day above fixed, ns shnll have been necessarily 
consumed in the performance of such extra or additional works, or 
ns shnll have been lost by the delay caused by the said E. F„ his 
executors, administrators or assigns, or his or their surveyor or 
architect ns aforesaid: and the said payments for delay shnll not 
become payable until after the expiration of such additional time 
or times.

And the said A. 1$. ami C. D., for themselves, their executors and 
administrators, do hereby further agree with the said E. F., his 
executors, administrators and assigns, that in case the said W. >1 
or other architect or surveyor ns aforesaid, shall be dissatisfied with 
the conduct of any workman employed by the said A. B., his execu­
tors or administrators, in the said works, or with any materials 
used or brought upon the said premises for the purpose of being 
used in the said works, and shnll give notice thereof in writing 
under his hand to the said A. B.. his executors or administrators, 
he, the said A. B„ his executors nr administrator», will forthwith
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discharge such workman from the said works and remove the said 
materials; aud that iu case the said A. It., his executors or admin­
istrators, shall not, in the judgment of the said XV. M„ or other 
architect or surveyor, as aforesaid, employ a sufficient number of 
workmen in the execution of the said works, or have on the premises 
a sufficient quantity of materials or implements of proper quality 
for the said works, and the said XX7. M., or other architect or sur­
veyor us aforesaid, shall, by writing under his hand, require the 
said A. It., his executors or administrators, to employ an additional 
■amber <>i workmen, or bring upon tin- premises an additional 
quantity of materials or implements of proper quality, and shall 
specify iu such notice the number and description of additional 
workmen to be supplied, the said A. It., his executors or adminis­
trators, shall forthwith employ in tin- said works such Additional 
number of workmen, and shall forthwith bring upon the premises 
such additional quantity of materials or implements for the said 
works; and that in case lie shall refuse or neglect for the space of 
seven days to comply with any such notice or request, it shall be 
lawful for the said XX'. M., or other architect or surveyor as afore­
said, to dismiss and discharge the said A. It., his executors or ad­
ministrators from the further execution of the said works, and for 
the said E. F., his executors, administrators or assigns, to employ 
some other person to complete the same; ami that in such case the 
sum agreed to be paid to such other person to complete the said 
works (such sum being approved by the said XX7. M., or other archi­
tect or surveyor, ns aforesaid), shall be deducted from the said 
sum of $ , and the balance after making any other deductions
which the said E. F.. his executors, administrators or assigns, shall 
l»e entitled to make under this agreement, shall he paid by the 
said E. F., his executors, administrators or assigns, to the said 
A. It., his executors or administrators, in full for the work done 
by him or them, at the expiration of two months after he or they 
shall have been so discharged ns aforesaid: And it is hereby further 
agreed by and between the parties hereto, that all the materials 
brought upon the said pieep of ground for the purpose of being 
used in the said buildings, except such ns shall lie disapproved of 
by the said XX7. M„ or other architect or surveyor as aforesaid, shall, 
immediately they shall be brought upon the said premises, become 
the property of the said E. F„ his executors, administrators or 
assigns, and shall lie used in the said works.

And the said E. F. doth hereby, in consideration of the works so 
agreed to by the said A. H., agree with the said A. It., his executors, 
administrators and assigns, that he. the said E. F„ his executors, 
administrators or assigns, will pay to the said A. It., his executors, 
administrators or assigns, the said sum of $ , in manner
following, that ie to any: the sum of $ within one week
after the said XV. M., or other architect or surveyor as aforesaid, 
shall have certified in writing to the said E. F., his executors, 
administrators or assigns, under his hnnd, that work to the value of 
$ has been done under this agreement, and the further
sum of $ within one week after the said XX". M„ or oilier
architect or surveyor shall have certified as aforesaid, that further 
work to the value of $ has been «lone under this agreeim-nt.
and so "ii shall pay $ for every $ worth <-f work so
certified as aforesaid, until the whole of the said works shall lie 
finished, and shall pay the balance remaining unpaid within one 
month afti-r the said works shall have been completed anil finished 
to the satisfaction of the said W. M., or such other architect or
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surveyor, and the said W. XI.. or such other architect or surveyor, 
shall have certified to the said E. F., his executors, administrators 
or assigns, that the said works have been completed ami finished to 
his satisfaction. Provided always, and it is hereby further agreed 
by the parties hereto, and particularly by the said A. B., ami C. 1).. 
that if the said E. F., his executors, administrators or assigns, shall 
at any time be desirous of making any alterations or additions in 
the erection or execution of the said dwelling house, offices and 
other works, then and in such case, the said A. B„ his executors or 
administrators, shall make ami execute such alterations ami addi­
tions to the satisfaction of the said \V. XI„ or such other architect 
or surveyor; and the sum or sums of money to be paid or allowed 
between the said parties in respect of such alterations ami additions 
shall be settled and ascertained by the said W. XI., or such other 
architect or surveyor, whose determination shall be final. Provided 
always, and it is hereby further agreed, that in the settling and 
ascertaining the said sum or sums of money, the said W. XI., or such 
other architect or surveyor, shall not include any charge for day 
work unless an account thereof shall have been delivered to the 
said E. F., his executors, administrators or assigns, or the said W. 
XI., or such other architect or surveyor, at the end of the week in 
which the same shall have been iierformed. Provided also, and it 
is hereby further agreed, that no such alteration or addition shall 
release the said A. H. and C. D.. their executors or administrators, 
or any or either of them, from the observance and performance of 
the agreements herein contained on the part of the snid A. B., his 
executors or administrators, to be observed and performed, so far 
as relates to the other parts of the Haiti dwelling-house, offices and 
works; but that the same agreements shall in all respects be ob­
served and performed in like manner as if no such alteration or 
addition had been directed. Provided also, and it Is hereby agreed, 
that if the snid W. XI. shall die, or cease to act as the surveyor 
and architect of the said E. F., his executors, administrators or 
assigns, and the said A. B., his executors or administrators shall 
be dissatisfied with the surveyor or architect for the time being, 
appointed by the snid E. F., his executors, administrators or nssign<. 
in the room of the said W. XI., then it shall lie lawful for the said 
A. B., his executors or administrators, at his own expense to employ 
a surveyor or architect on his behalf in the adjustment of the ac­
counts to act with the surveyor or architect for the time being of 
the said E. F., his executors, administrators or assigns; and in case 
of disagreement between such two surveyors or architects, they 
shall be at liberty to nominate a third; and the said three surveyors 
or architects or any two of them, shall and may exercise all the 
powers and discretion which the said W. XI. could or might have 
exercised under or by virtue of these presents if he hail lived or 
continued to act as the surveyor or architect of the said E. F., his 
executors, administrators and assigns. And it is hereby further 
agreed that if the said A. B.. his executors or administrators, shall 
so employ a surveyor or architect on his or their behalf, he shall 
be nominated within ten days after the said A. B. shall be informed 
of the appointment of the surveyor or architect so appointed by the 
said E. F„ his executors, administrators or assigns, and notice in 
writing of such nomination by the said A. B., his executors or ad­
ministrators, shall forthwith be given to the said E. F., his execu­
tors, administrators or assigns.
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In witness whereof the parties to these presents hare hereunto 
set their hands and seals the day and year first above written.

A. B. L.s. 
C. D 

h. F.

Signed, sealed and delivered |
in the presence of 

Y. Z.

THE SCHEDULE ABOVE REFERRED TO. 
(Here copy the Specification).

Sub-Contract helium a Guilder and a Carpenter.

Ill . BetweenAn agreement made the
A. B., of, etc., (Builder) and G. H., of, etc., (Carpentei)

Whereas, the said A. B., Itntli entered into a contract with E. F., 
of. etc., to erect a dwelling-house and offices according to certain 
plans, elevations and specifications referred to in the said contract, 
under the superintendence of W. M.. or other surveyor of the said
E. F., which contract is dated the day of ; Now it
is hereby agreed that in consideration of the suiu of $ to he
paid by the said A. B., his executors or administrators, to the said 
(i. H„ his executors or administrators, ns hereinafter mentioned, 
the said (3. H., his executors or administrators, will do all the car­
penter's work necessary to be done for the completion of the said 
contract in the manner, within the time, and according to the plans 
and specifications mentioned and referred to in the said contract, 
and will provide all materials and implements necessary for the i>er 
formante of such work, and will in all things abide by, perform, 
fulfil and keep the terms and stipulations of the said contract, so 
far ns the same are applicable to such carpenter’s work. And it is 
further agreed that in case tTie said A. B., his executors or adminis­
trators, shall become liable under the said contract to pay any 
damages or penalty by reason of the default or delay of the said G 
il. iii- executors or administrators, in the performance of the work 
agreed to be performed by him, then that the said G. II., his execu­
tors or administrators shall pay to the said A. B.. his executors or 
administrators, the amount of such damages or penalty, and that 
in case that the said W. M„ or other surveyor appointed to superin­
tend the works under the said contract shall disapprove of the work 
done by the said G. H., his executors or administrators, or the 
materials used by him or them, or the manner in which such work i* 
done, or in case the said G. H., his executors or administrators, shall 

! neglect forthwith on request by the said W. U„ . .r other 
architect, as aforesaid, to re-execute such work with the materiali 
and in tne manner required by the said W. M.. or other architect, 
ns aforesaid, it shall be lawful for the said A. B., his executors or 
administrators, to dismiss and discharge the said G. II., his executors, 
or administrators from the further performance of such work, and 
employ some other person to complete the same, and to deduct the 
costs of such completion from the sum which would otherwise la» 
payable to the said G. H.. his executors and administrators, under 
this agreement. In consideration whereof the said A. B. agrees to 
pay to the said G. H., his executors or administrators, the sum of
$ in manner following, that is to say: 75 per cent, of the
contract price for the work done by the said G. II., his executors or
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administrators, during any week, on the Saturday in every week 
during the continuance of the said works, and balance within one 
month after the completion of the said dwelling-house and offices.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written. 

Signed, sealed and delivered
in the presence of 1 A. B. [l.s.]

Y Z. j G. H. iL.s.j
I Nuts. -This f irm of lab^OBtiirt ma> W Bila|itvd to any particular work on a 

building, an brick layer's, paiuicr'a, etc.]

Contract to do Repairs, etc.
An agreement made the day of ,19 , Between A. B„ 

of, etc., and C.D., of, etc.
The said A. B. agrees to do all the works hereunder specified in 

the licst and most workmanlike maimer, and to provide for such 
works all necessary materials and things of the liest quality, and to 
complete and finish the said works on or before the day
of next, and in case the said works shall not be finished ou
or before the said day of , to pay or allow to the said
C D., out of the monies payable under this agreement, the sum of 
$ , for each day during which the said works shall remain
unfinished after the said day of , and in case the
said C. I), shall require any additions or alterations to be made to the 
works hereunder specified, to execute such additions ami alterations 
In the best and most workmanlike manner, with material of the liest 
quality. And it is hereby agreed that in case any additional works 
shall be required by the said G. D. or in case the said C. 1>. shall 
delay the execution of the said works, the said A. B. shall have eucb 
additional time for the performance of the said works after the 
said day of , as shall be equivalent to the time con­
sumed in the execution of such additional works, or to the time dur­
ing which the said C. D. shall have delayed the said works, and that 
the payments for non-completion as aforesaid, shall not be payable 
until after the expiration of such additional time. And it is hereby 
further agreed that materials brought upon the premises of the said 
C. D.. for the purpose of being used in the said works, shall, if of 
proper description and quality, immediately become the property of 
the said C. D. And the said C. D. agrees to pay to the said A. B., 
for the said works, the sum of $ within one week after the same 
shall be finished.

Witness the hands of the said parties.
Signed in the presence of A. B.

Y. Z. C. D.

Agreement for Sale of Merchant's Stock.
This agreement made the day of 19 , Between A. B.. 

of, etc., merchant, of the one part, and C. D., of, etc., merchant, of 
the other part.

The said A. B. agrees to sell, and the said C. D. agrees to buy. all 
the stock of goods, wares and merchandise, now being in and upon 
the store occupied by the said A. B. at aforesaid, at the in­
voice price thereof (or at the sum of $ , or otherwise as
agreed upon) an account of such goods, wares and merchandise being
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taken by the parties hereto in the presence of each other. [And it is 
hereby agreed that any of the said goods, wares or merchandise, 
which may be damaged, shall be appraised and valued by three dis­
interested persons, each of the parties hereto selecting one of such 
persons and the two so selected appointing the third, and that the 
price set upon such damaged goods, wares and merchandise, by the 
said three persons, or any two of them, shall be substituted for the 
invoice price thereof, and that within ten days after the value of the 
said goods, wares and merchandise, shall have been ascertained as 
aforesaid, the said C. D. shall pay the amount thereof to the said 
A. B.J And the said A. B. agrees to make, execute and deliver unto 
the said C. D., a good and sufficient bill of sale of the said goods, 
wares and merchandise, and to give to the said C. D. quiet and 
peaceable possession thereof upon payment to him, the said A. B„ 
by the said C. D., within the time before specified of the invoiced 
[or appraised] value ns aforesaid.

Witness, etc. (complete as in last form).
If desired, the clause for appraising damaged goods can he made applicable to the 

entire stock. The clause between brackets u 111 be left out if a fixed sum is agreed on. 1

Agreement for Sale of Chain.

Memorandum of agreement made the day of 19 ,
Between A. B.. of, etc., of the one part, and C. I)., of. etc., of the 
other part. The said A. B. agrees to sell to the said C. I). five 
thousand bushels of wheat, of the grade known as , to be
delivered to the said C. D., at [ ] on or before the first day
of January next, free of all charges, at the price or sum of per 
bushel. And the said C. I). agrees to purchase the said wheat, and to 
pay therefor at the rate aforesaid, upon delivery as aforesaid. And 
the said A. B. hereby guarantees and warrants the said wheat to be 
good, clean and merchantable grain.

Witness the hands of the said parties.
Signed in the presence of

Y. Z.
A. B. 
C. D
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APPRENTICES.

An apprentice is one bound in due form of law to a 
master, to be taught by him the handicraft, art, trade or 
business which the master professes or follows.

The law relating to this subject is a branch of the general 
law relating to Master and Servant, which will be found 
more fully treated of in a subsequent chapter. The dis­
tinctive feature of apprenticeship is that the master agrees 
to teach as well as employ.

The contract of apprenticeship is usually entered into 
by a deed containing the specific terms of the agreement, as 
well as covenants for due performance of its obligations on 
the part of both parties. This is called an Indenture of 
Apprenticeship, general forms of which are appended. As 
it is usually entered into during the minority of the appren­
tice, whose services may by law belong to his parent or 
guardian, and who, being under age cannot, save under 
statutory provisions, contract, the parent or guardian is, as a 
rule, necessarily a party to it. It continues no longer than 
the minority of the apprentice.

By virtue of the contract, it is the master’s duty to fully 
instruct the apprentice in all details of the handicraft, trade 
or business in question, lie is supposed to stand toward the 
apprentice in somewhat the relation of a parent, and is ex­
pected to watch over his morals and conduct, to correct him, 
when necessary, with kindness and moderation, and to afford 
him such friendly counsel ami advice as the youth ami inex­
perience of the apprentice may appear to require. He must 
not abuse his authority, either by harsh or cruel treatment, 
or by keeping the apprentice employed in menial occupa­
tions wholly distinct from the trade or business which he is 
indentured to learn. lie cannot annul the contract by dis­
missing the apprentice, save for a sufficient cause, and then 
only by proper application to a Justice of the Peace, or such 
other authority as the statute law of the Province may pro­
vide.

The master usually covenants to take the apprentice into 
his service and teach him the art or trade be himself exercises 
or carries on; to find him in meat, drink and lodging and some­
times with wearing apparel, washing and all other neces­
saries, during the term. The sickness of the apprentice, or 
his incapacity to serve and to learn by reason of ill health, or

C.L.—6th Ell. 3
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an accident, docs not discharge the master from his cove­
nant to provide for him and to maintain him, inasmuch as 
the latter takes him for better and for worse, and must minis­
ter to his necessities in sickness as well as in health.

The apprentice, on his part, is under obligation faithfully 
to serve his master, obey all his lawful orders and com­
mands, keep his secrets, preserve and protect his property, 
and advance his interests so far as lie can, and to apply him­
self diligently to learn the trade or business. He must also 
observe all the stipulations contained in the indenture to 
be performed by him. lie must not absent himself, without 
leave, from his master's service, and should not, save in oc­
cupations as necessarily require it, such as seafaring, be taken 
out of the Province. Should he suffer injury to his health 
or morals by impro|>er treatment of his master, he may be 
discharged upon application to the proper tribunal.

An indenture executed by a minor without the consent 
of his parent or guardian, and in the absence of any statute 
giving the minor alone power to enter into it, it is not bind­
ing upon him. When the minor is a male over fourteen, or 
a female over twelve, his or her consent to be bound is also 
generally requisite.

The death of the master terminates the contract, unless 
otherwise provided by the indenture or by statute . The con­
tract may provide for the assignment of the apprentice to 
another master continuing in or carrying on the same trade 
or handicraft, but, if not, such cannot be made without the 
consent of the apprentice.

STATUTE LAW IN ONTARIO.

Voluntary contracts of service or indentures entered into 
by any parties within Ontario are not binding for a longer 
period than nine years from the dav of the date of the con­
tract.

The general provisions of the Act respecting apprentices 
and minors, II. S. O. 189Î, cap. 161, now cap. 31 of statutes 
of 1911, may be abstracted ns follow:

The Act respecting apprentices nml minors provides that where a 
minor over the age of sixteen, who has no parent or legal guardian, 
or who does not reside with such parent or guardian, enters into an 
engagement, written or verbal, to perform any service or work, such 
minor shall lie liable U|K>n the same, and shall have the benefit 
thereof in the same manner as if of legal age.

A parent, guardian or other person having the care or charge of 
a minor, or any charitable society authorized by the Lieutenant- 
Governor to exercise the powers conferred by the Act, and 
having the care or charge of a minor, may with the minor's
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consent, if the minor is n male not under the age of fourteen 
years, or is a female not under the age of twelve years, and 
without such consent if lie or she is under such age, constitute, by 
indenture, to be the guardian of the child, any respectable trust­
worthy person who is willing to assume, and by indenture or other 
instrument in writing does assume, the duty of a parent towards the 
child; but the parent remains liable for the performance of any duty 
imposed by law in case the guardian fails to perform it. The 
guardian then possesses the same authority over the child as lib 
would have if the ward were his own child, and is bound to perform 
the duties of a parent towards the ward.

Where the father of an infant child abandons and leaves the 
child with the mother, the mother, with the approbation of two 
Justices of the Peace, may bind the child ns an apprentice until the 
child attains twenty-one if a male, or eighteen if a female. The 
mother and the Justices must sign the indenture. No child fourteen 
years old or upwards is to be so apprenticed without his or her 
consent.

The Mayor, Judge of the County Court, or Police Magistrate of 
any city or town, and in a county, the Judge of the County Court, 
may apprentice orphan children and children who have been deserted 
by their parents, or whose parents have been committed to gaol.

A Judge of the County Court, or Police Magistrate, may alter 
the mode of payment of wages, and may annul the indenture of 
apnrenticeship.

If a master of an apprentice dies, the apprentice, if a male, by 
operation of law, and without any new writings, becomes transferred 
to the person (if any) who continues the muster's business.

A master may transfer his apprentice, with the consent of the 
latter, to any jierson who is competent to receive or take an appren­
tice, and who carries on the same kind of business.

Every master must provide to his apprentice suitable board, 
lodging and clothing or such equivalent therefor as is mentioned in 
the indenture, and must also properly teach and instruct him, or 
cause him to be taught and instructed, in his trade or culling.

Every apprentice must faithfully serve his master, obey all his 
lawful commands, and not absent himself from his service, day or 
night, without consent.

A master convicted before any Justice, Mayor or Police Magis 
trate, on the complaint of the apprentice, of any ill usage, cruelty or 
refusal of necessary provisions, is liable to a tine not exceeding twenty 
dollars and costs, and to imprisonment in default for a term not ex­
ceeding one month.

An appren ice convicted of refusal to obey lawful commands, or 
of waste or di.mage to property, or of any other improper conduct, 
may be imprisoned for a term not exceeding three months.

An apprentice absenting himself before the time of service ex­
pires may be ompelled to make good the loss by longer service or 
pecuniary satisfaction; and if he refuses or neglects to do so, may be 
committed to gaol for a term not exceeding three months; but the 
master must proceed to enforce such service or satisfaction within 
three years after the expiration of the term for which the appren­
tice contracted to serve.

Persons harbouring or emploving an absconding apprentice, are 
liable to pay the full value of the apprentice’s labour.

The apprenticeship indenture may be cancelled if the apprentice 
becomes insane, or is convicted of felony, or is sentenced to the 
Central Prison, Provincial Reformatory or Penitentiary, or absconds. 
The master must, within one mouth, give notice in writing to the
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other parties to the indenture of his intention to cancel the indenture, 
which notice must he served on the parties, or published in “ The 
Gazette,” or in a local county or city paper.

Masters or apprentices may appeal to the General Sessions 
against any Magistrate s decision, and the General Sessions may 
make any order under the Act which the County Judge could make.

NOVA SCOTIA.

The same general principles obtain as in Ontario. By the 
Bevised Statute#, 1900. rap. 117, all children under fourteen 
years may lie liouml as apprentice* or servants until that age; 
above that age, male children may lie indentured until 
twenty-one; and female until eighteen or marriage. Where 
a minor above fourteen years is bound apprentice by his or 
lier parent or guardian, the consent of the minor must I e 
obtained and signified in the written indenture, which is 
made out in duplicate and executed by the minor, as well as 
by the other parties. The minor is entitled to the full 
amount of money, or other return, given for his services. 
The statute imposes a duty on the parties binding minors 
as apprentices to sec that they are properly treated. Com­
plaints are heard before two Justices, subject to appeal to 
the County Court for the county in which the master re­
sides. Apprentices guilty of misconduct may be punisiied 
by imprisonment, upon an order of a Justice of the Peace.

NEW BRUNSWICK.

The following is a summary of the statute law :
Children under fourteen years may be bound apprentice until that 

age by their father, or. in « ose of his death or incompetency, by iheir 
mother or other legal guardian; if they have no parent competent to 
act and no guardian, they may bind themselves, with the assent of 
two Justices.

Minors above fourteen not having parents or guardians competent 
to act may be bound in the same manner, with their consent, to be 
expressed >n the indenture, and testilied by their signing the same; 
females to the age of eighteen or marriage, and males to twenty-one.

The Indenture of Apprenticeship must be in two parts—one part 
to be kept by the parent or guardian (if any), or to be deposited with 
the Town Clerk for the use of the minor.

No indenture is binding on the minor after the death of his mas­
ter; nor shall any indenture be assignable; nor shall any minor be 
taken out of the Province, unless with his consent to be declared In 
the presence of a Justice, and certilied by him in writing.

Provision shall be made in every Indenture of Apprenticeship for 
teaching the indentured child or children to rend and write, and to 
cypher as far ns the rule of three, ami for religious and other in­
struction: and such other benefit or allowance to the minor as may 
be agreed upon ; and, in case of sickness, for medical attendance, 
board and care.



APPRENTICES. 37

Before any indenture is executed, the parties shall go before a 
Justice of the Peace, who shall examine whether the apprentice has 
any just objection thereto, and shall certify thereon accordingly; 
and no indenture shall be deemed executed without such certificate.

All considerations of money, etc., shall be paid or secured to the 
sole use of the apprentice.

Complaints, etc., shall be heard before one Justice.
No person shall sell upon credit to any apprentice.
Harbouring an absconded apprentice is punishable by a fine of 

$20; and if by a master of a vessel. $40.

PRINCE EDWARD ISLAND.

The more spécifie provisions of the law of this Province 
upon this subject, enacted by the Statute, 8 Viet. cap. 14, 
may be summarized as follows:

Any parent, or parents, guardian or guardians, may bind out as 
an apprentice, any child of any age as an indented servant to any 
tradesman, artisan or farmer, for a period not exceeding the time 
when such child shall attain the age of twenty-one years.

Any infant of twelve years of age may be lawfully indented to 
any tradesman, farmer, or other, by his or her own consent, if such 
infant have no parent or guardian within the Island, until such in­
fant attain twenty-one years, or for a shorter period, ns may be 
agreed. Such indenture must be entered into In the presence and 
with the consent of two Justices of the Peace, each of whom shall 
sign such indenture.

All infants of sixteen years and upwards, having no parents or 
guardians in the Island, may indent themselves to service to anv 
tradesman, farmer, or other, until twenty-one years, by indenture 
under seal.

Every Indenture of Annrenticeship must contain a stipulation to 
cause the indented child to be taught reading, writing, and the com­
mon rules of arithmetic.

Anv two Justices of the Peace may bind mendicant children, 
abandoned by their parents. If an apprentice desert his employment, 
one Justice may issue a warrant to arrest him, and may commit him 
to gaol. The harbouring of deserting apprentices is punishable. 
Complaints in such matters, and as to ill-treatment, wages, etc., are 
disposed of before three Justices of the Peace.

MANITOBA.

The law in Manitoba may he said to he nearly identical 
with that in Ontario, the etatute, cap. 79, R. S. M., 1902, 
being in large part a copy of the Ontario Statute.

i ultMfi.

Apprenticeship Indenture.
This Indenture, made the fourth day of June, 19 , Between 

William Jones, of Chatham, in the County of Kent, Jeweller, of the 
first part, Henry Jones, his son, now of the age of seventeen years, 
of the second part, and Thomas Mason, of the same place, printer.
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of the third port. Witnesseth. That the said William Jones, with the 
consent of his said son, Henry Jones, testified by his being a party 
to and executing these presents, doth hereby put, place, bind and 
indent him, the said Henry Jones, to the said Thomas Mason to 
learn the art and trade of a printer, and with him, the said Thomas 
Mason, his executors, administrators and assigns, after the manner 
of an apprentice to dwell and serve from the date hereof until the 
fourth day of June, 1881), being a period of four years, when the said 
minor will arrive at the age of twenty-one years.

And the said William Jones doth hereby, for himself, his heirs, 
executors and administrators, covenant, promise and agree to and 
with the said Thomas Mason, his executors, administrators and 
assigns, that during the said term of four years, the said Ilenry 
Jones shall well ami faithfully serve the said Thomas Mason, his 
secrets keep, and lawful commands at all times obey, and shall give 
and devote to him his whole time and labour; that he shall not marry 
during the said term, nor use ardent spirits, nor practice gaming or 
any other unlawful sports, nor waste, injure or destroy the property 
of his master, but conduct himself in a sober, temperate, honest man­
ner, and ns a good and faithful apprentice ought to do, during all 
the time aforesaid.

And the said Thomas Mason, for himself, his heirs, executors 
ami administrators, doth hereby covenant, promise and agree to and 
with the said William Jones, his executors and administrators, that 
he, the said Thomas Mason, his executors and administrator!*, shall 
and will teach and instruct, or cause to be taught and instructed, the 
said Henry Jones, in the art, trade and mystery of a Printer, and 
shall and will find and provide for thç said apprentice sufficient meat, 
drink, apparel, washing and lodging during the said term: and at the 
expiration thereof shall and will give his said apprentice two suits of 
nppnrel (any other special terms may be here inserted); and the said 
Thomas Mason further agrees to pay to the said William Jones, 
father of the said Henry Jones, the following sums of money, to wit: 
for the first year's service, twenty-five dollars; for the second 
year's service, seventy-five dollars; and for each and every 
subsequent year, until the completion of his term, one hundred 
dollars; which said payments are to be made on the first day of June 
in etch year.

And for the true performance of all and singular the covenants 
and agreements hereinbefore contained, the said parties bind them­
selves each unto the other, jointly by these presents.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered
in the presence of WILLIAM JONES. Il.b.]

R. JOHNSON. HENRY JONES. [l.s.]
THOMAS MASON, [l.b ]

Indenture of Appentlcenhip for a Qirl to learn Ilousework, etc.
This Indenture, made the tenth day of May, 10 , Between Mary 

Franks, of Niagara, in the County of Lincoln, Widow, of the first 
part, Sarah Franks, her daughter, notv of the age of fifteen years, of 
the second part, and Robert Holden, of the same place. Farmer, of 
the third part, Witnesseth that the said Sarah Franks, by and with 
the consent of the said Mary Franks, her mother, testified by her
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execution of these presents, Imtli hound and put herself, and hy tlnse 
presents doth hind and put herself apprentice to the said Robert 
Holden, with him to dwell and serve from the day of the date hereof 
until the full end of the term of two years next ensuing, fully to be 
completed and ended; during which term the said Sarah Franks her 
said master faithfully shall and will serve in all lawful business, 
according to her power and ability, and honestly and obediently in 
all things demean and behave herself toward her said master during 
the term aforesaid.

And the said Robert Holden shall and will tench and instruct, or 
cause to be taught and instructed, the said apprentice in sewing, 
knitting and housewifery, the management of the dairy, and all 
matters connected with the calling of a farmer proper to be taught 
to her the said apprentice, together with rending, writing and the 
other usual branches of a common school education; and shall and 
will during the said term find, provide and allow her sufficient meat, 
drink, clothing, lodging, washing, and all other necessaries; ami at 
the expiration of the term aforesaid shall ami will give unto the said 
apprentice two suits of apparel.

In Witness, etc. (Conclude ns in last form).
Signed, etc. MAllY FRANKS. [l.s.1
JOHN SERVOS. SARAH FRANKS [l.s.]

ROBERT HOLDEN. [l.s.]

Assignment of an Indenture of Apprenticeship.

(To be indorsed upon it).

Know all men by these presents, that I. the within named Samuel 
Moore, by and with the consent of James Jackson, my within named 
apprentice, and Henry Jackson, his father (or as the case may lie), 
parties to the within Indenture, testified by their signing and sealing 
these presents, for divers good causes and considerations, have 
assigned and set over the within Indenture, and the said James 
Jackson, the apprentice within named, unto John Travers, of Milton, 
of the County of Halton, Printer, his executors, administrators or 
assigns, for the residue of the within mentioned term, he and they 
performing all and singular the covenants therein contained on my 
part to be kept and performed.

And I, the said James Jackson, do hereby covenant on my part, 
with the consent of my father, the said Henry Jackson, faithfully 
to serve the said John Travers, as an apprentice for the residue of 
the term within mentioned, and to perform toward him all and 
singular the covenants within mentioned on my part to be kept ami 
performed.

And I, the said John Travers, do for myself, my executors and 
administrators, covenant to perform all and singular the covenants 
within mentioned on the part of the said Samuel Moore to be kept 
and performed.

Signed, sealed and delivered, etc.
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ARBITRATIONS AND AWARDS.

An arbitration is the reference and submission of a mat­
ter in dispute to the decision of one or more persons called 
arbitrators. The findings or decisions of arbitrators in such 
matters are called awards.

Instead of having a dispute settled by an action in a 
law Court, ]>eople sometimes prefer to leave the matter to 
fair-minded persons mutually agreed upon, not judges of 
the Courts, nor, necessarily, lawyers, but men of business 
ability and possessed of special knowledge of the trade, or 
other matters which may lie involved. Business men, as a 
rule, prefer arbitration to lawsuits in trade, or business dis­
putes, as involving more certainty of justice, with less delay 
and expense. Boards of Trade usually provide that their 
members shall, in the first instance, submit their differences 
to this mode of settlement; and in articles of co-partnership 
between traders, it is usual to stipulate that if any dispute 
shall arise between the partners it shall be referred to the 
determination of two indifferent persons as arbitrators, er 
of their umpire, who is commonly required to be chosen 
by the arbitrators.

It is also a common practice of all Courts where the Kng- 
lisli law is administered, to order the submission of intricate 
matters of account to arbitrators ap|rointed by such Courts. 
So, also, many statutes require particular matters in dispute 
between parties to be settled in this manner.

Arbitrations are thus either voluntary or compulsory; the 
former lieing made by mutual agreement, the latter where 
either party, under the statute law of a particular Province, 
has a right to compel a reference of matters in controversy, 
without the consent of the other.

In trilling matters of dispute the agreement to refer the 
dispute (called a submission) is verbal; but it is preferable in 
all cases to have a writing signed by both parties.

By the Arbitration Act, 1909, Ontario Statutes, cap. 35, 
a “ submission ” is defined to lie “ a written agreement to 
submit present or future differences to arbitration whether 
an arbitrator is named therein or not.”

Such submission, unless a contrary intention is ex­
pressed in it, is irrevocable, except by order of the Court 
or of a Judge, and has the same effect in all respects as if 
it had been made an order of Court..

A submission, unless a contrary intention is expressed, 
is deemed to include the following provisions so far as they 
are applicable to the reference under the submission, viz.:
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(a) If no other mode of reference is provided, the refer­
ence shall be to a single arbitrator.

(b) If the reference is to two arbitrators, the two arbitra­
tors may appoint an umpire at any time within the period 
during which they have power to make an award.

(c) The arbitrators shall make their award in writing 
within three months after entering on the reference, or after 
having been called on to act by notice in writing from any 
party to the submission, or on or before any later day to 
which the arbitrators, by any writing signed by them, may 
from time to time enlarge the time for making the award.

(d) If the arbitrators have allowed their time or extended 
time to expire without making an award, or have delivered 
to any party to the submission, or to the umpire, a notice 
in writing, stating that they cannot agree, the umpire may 
forthwith enter on the reference in lieu of the arbitrators.

(c) The umpire shall make his award within one month 
after the original or extended time appointed for making the 
award of the arbitrators has expired, or on or before any later 
date to which the umpire by any writing signed by him may 
from time to time enlarge the time for making his award.

(f) The parties to the reference, and all persons claiming 
through them res|>ectively, shall subject to any legal objec­
tion, submit to be examined by the arbitrators or umpire, 
on oath or affirmation, in relation to the matters in dispute, 
and shall subject as aforesaid, produce before the arbitrators 
or umpire all books, deeds, papers, accounts, writings and 
documents within their possession or power respectively 
which may be required or called for, and do all other things 
which during the proceedings on the reference the arbitra­
tors or umpire may require.

(g) The witnesses on the reference shall, if the arbitra­
tors or umpire think fit, be examined on oath or affirmation.

(h) The award to be made by the arbitrators or umpire 
shall be final and binding on all the parties and the persons 
claiming under them respectively.

(i) The costs of the reference and award shall be in the 
discretion of the arbitrators or umpire, who may direct to 
and bv whom and in what manner such costs or any part 
thereof shall be paid, and may tax or settle the amount of 
costs to be so paid or any part thereof, and may award 
costs to be paid as between solicitor and client.

If any party to a submission commences legal proceed­
ings against any other party to the submission in respect 
of any matter agreed to be referred, a stay of proceedings 
will be granted on application to the Court after entry of
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appearance and before delivery of any pleadings if there 
is no sufficient reason why the matter should not he re­
ferred and the applicant was and remains willing to do 
everything necessary to the proper conduct of the arbi­
tration.

The arbitrators, unless a contrary intention is expressed 
in the submission, have power to administer oaths or to take 
affirmations of the parties and witnesses appearing, to state 
an award in the form of a special ease for the opinion of 
the Court and to correct in an award any clerical mistake or 
error arising from any accidental slip or omission.

New Brunswick enacted an Arbitration Aet in 1909. 
This is similar in its terms to the Ontario Ai t. It define* 
“Arbitration"’ as including valuation and appraisal. This 
makes the Act applicable to valuations under renewable 
lenses which are common in New Brunswick.

Manitoba passed a similar Aet in 1911 to come into force 
1st Nov., 1912. Under it the fees of arbitrators arc deter­
mined by the Court or Judge.

In arbitration proceedings the arbitrators are bound 
to reiptire the attendance of the parties, for which 
purpose notice of the meetings of the arbitrators 
should lie given. If either party neglect to attend 
either in person or bv attorney after due notice, the 
arbitrators may proceed without him. In taking evi­
dence arbitrators are at liberty to proceed in any way 
they please, if the |iartics have due notice of their proceed­
ings and do not object before the award is mode; but in 
order to obviate any objection, they ought to proceed in the 
admission of evidence according to the regular rules of law. 
The award should be signed by the arbitrators in each other’s 
presence, anil when made it must be both certain and final. 
Thus, if the award be that one party enter into a bond with 
the other for his quiet enjoyment of certain lands, this award 
is void for uncertainty; for it does not appear in what sum 
the bond should be. If the arbitrators he empowered to 
decide all matters in difference between the parties, the 
award will not necessarily be wanting in finality for not 
deciding on all such matters, unless it appear to have been 
required that all such matters should lie determined by the 
award, and all such were submitted. An award, to be binding, 
must embrace every matter submitted. If the award reserve to 
the arbitrators, or give to any other person, or to one of the 
parties, any further authority or discretion in the matter, it 
will Ik- laid for want of finality. And if the award be that 
any person, not a party to the reference, should do an act, or 
that money should be paid to, or any other act done in fa-
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vour of, such a person, unless for the benefit of the parties, 
such award will be void. An award, however, may be partly 
good and partly bad, provided tbc bad part is independent 
of and can be separated from that which is good. But if by 
reason of the invalidity of part of the award, one of the par­
ties cannot have the advantage intended for him as a recom­
pense for that which he is to do, according to that part of 
the award which would otherwise be valid, the whole will 
be void. If it should appear on the face of the award that 
the arbitrators, intending to decide a point of law, have 
fallen into an obvious mistake of the law, the award will be 
invalid. But where subjects involving questions both of 
law and fact are referred to arbitration, the arbitrators may 
make an award according to what they believe to be the 
justice of the case, irrespective of the law on any particular 
point.

The Courts have power to set aside the award for cor­
ruption or other misconduct on the part of the arbitrators, 
or if they should be mistaken in a plain point of law or fact. 
The application to set aside the award must, however, be 
made within six weeks after the publication of the award, 
but the Court or Judge may, under special circumstances, 
allow the application to be made after this time. If the sub­
mission to arbitration be made by rule or order of the Court 
in any cause, the Court still retains its ancient jurisdiction 
of setting aside the award on account of either misconduct 
of the arbitrators, or of their mistake in point of law. Some­
times the Court will refer the matter back to the arbitrators 
for further examination, in the event of any application 
being made to the Court on the subject of the award.

If an umpire be appointed, his authority to make an 
award commences from the time of the disagreement of the 
arbitrators, unless some other period be expressly fixed; and 
if, after the disagreement of the arbitrators, be makes an 
award before the expiration of the time given to the arbi­
trators to make their award, such award will be valid. The 
umpire must be chosen by the arbitrators in the exercise of 
their judgment, and must not be determined by lot, unless 
all the parties to the reference consent to his appointment 
by such means. In order to enable him to form a proper 
decision, he ought to bear the whole evidence over again, 
unless the parties should be satisfied with his deciding on the 
statement of the arbitrators. And the whole matter in dif­
ference must be submitted to his decision, and not some 
particular points only on which the arbitrators may disagree.

An award for the payment of money creates a debt from 
one party to the other, for which an action may be brought
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in any Court of law. Hut when the award is made a rule of 
Court, its performance may be enforced by execution.

It often happens that the matters to be referred are of 
too complicated a nature to admit of successful carriage 
without the intervention of a professional man. The fore­
going observations are not intended to apply to such matters: 
they are meant for plain and simple cases only.

In Ontario, the fees payable to witnesses are fixed by 
statute at the same amount as would be paid such witnesses 
in any ordinary suit in the Court having jurisdiction over 
the matter of the reference. Parties are required to pay the 
costs of all adjournments of the proceedings made at their 
request ur by reason of their absence. Beyond a reasonable 
fee to the arbitrators for drawing up their award, their feei 
ore as follows:

Where arbitrators are not either barristers, solicitors, engineers,
architects, or Ontario laud surveyors:—
For every meeting where the cause is not proceeded with, but 

au enlargement or postponement is made at the request of
any party, not less than .................................................... |200
Nor more than ................................................................ 4 00

For every day’s sitting, to consist of not less than six hours,
not less than........................................................................ 6 00
Nor more than .................................................................... 10 00

For every sitting not extended to six hours (fractional parts 
of hours being excluded) where the arbitration is actually 
proceeded with, for each hour occupied in such proceed­
ings. at tin- rata of not h ss than.................................................... 1 06
Nor mere than .............................................................. 1 50

Where the arbitrator is such professional person—
For every meeting where the cause is not proceeded with, but 

an enlargement or postponement is made at the request of
any party, net lane than.................................................. 4 00
Nor more than .................................................................... 8 00

For every day’s sitting, to consist of not less than six hours,
not less than ..................................................................... 10 00
Nor more than.................................................................... 20 00

For every sitting not extending to six hours (fractional parts 
of hours being excluded) where the arbitration is actually 
proceeded with, for each hour occupied in such proceed­
ings at the rate of not less than....................................... 2 00
Nor more than..................................................................... 8 00

In Nova Scotia the same general law prevails regarding 
arbitrations and awards as set forth above. Statutory pro­
visions similar to the Arbitration Act of Ontario will be 
found in R. S. N. S. 1900, cap. 176. Fees for witnesses are 
as prescribed for travel and attendanee of witnesses when 
summoned in the Supreme Court, and witnesses are liable 
to the same penalties for disobedience.
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For remedies by arbitration in the adjustment of disputes 
between masters und workmen in Ontario, reference should 
be had to “The Trade Disputes Act,’’ R. S. 0. 1897, c. 
158, as amended by 1902 statutes, cap. 22, and in Nova 
Seotia to R. S. N. S. 1900, c. 21 (the Mines Arbitration 
Act.)

FORMS.
General Form of Submission to Arbitration.

This Indenture, made the day of 10 , Between
A. B., of, etc., of the one part, and C. D., of, etc., of the other part, 
Whereas, certain differences have arisen between the said A. B. 
and the said C. D., respecting, etc., [here state concisely the subject- 
matter in dispute, or, if all matters in difference are referred, you 
had better not state such subject-matter at all] : and it is agreed by 
and between the said A. B. and C. D. to refer the said differences [or 
all matters in difference between them] to the award, order, final end 
and determination of U. V., of, etc., and X. Z., of, etc., arbitrators 
nominated by the said A. B. and C. D.. respectively ; and in case 
they disagree about making an award, or fail to make an award 
before the day of next, then to the award, umpirage,
final end and determination of such umpire ns the said arbitrators 
shall by writing under their hands, endorsed on these presents, b< fore 
they enter upon the consideration of the matters referred, nominate 
and appoint.

Now this indenture witnesseth that they the said A. B. and C. 
D., do, and each of them for himself, severally and respectively, and 
for his several and respective heirs, executors and administrators, 
doth covenant, promise and agree with and to each other, his 
executors and administrators respectively, that the said differences 
I or all matters in difference] between the said A. B. and C. D., he 
forthwith referred to the award, order, arbitrament, final end and 
determination of the said U. V. and X. Z.; and in case they disagree 
about making an award, or fail to make an award before the day 
of next, then to the award, umpirage, final end and détermina 
tion of such umpire as the said arbitrators shall, by writing under 
their hands, endorsed on these presents, before they enter upon the 
consideration of the matters referred, nominate and appoint: so as 
the said arbitrators or umpire do make and publish bis or their award 
or umpirage in writing under his or their hands of and concerning the 
premises, ready to be delivered to the parties or to either of them, 
or, if they or either of them shall be dead before the making of the 
award or umpirage, to their respective personal representatives who 
shall require the same, on or before the day of next, or on
or before any other day to which the said arbitrators or umpire shall, 
by writing signed by him or them, endorsed on these presents, from 
time to time enlarge the time for making such award or umpirage; 
and that the said A. B. and C. D. respectively, and their respective 
executors and administrators shall and will perform, fulfil and keep 
the said award or umpirage so to be made as aforesaid, and that the 
death of either of the said parties shall not operate as a revocation of 
the power and authority of the said arbitrators or umpire to make 
said award or umpirage; and that all costs and charges of this refer­
ence and of the said award shall be in the discretion of the said 
arbitrators or umpire, who shall direct and award by whom and to
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whom and in what manner the same shall be paid; And. further, that 
the said A. It. and C. D., and each of them, shall and will produce 
unto and deposit with the said arbitrators or umpire, all deeds, books, 
palters, evidences and writings, touching or relating to the matters in 
difference in their respective possessions or power as the said arbitra­
tors or umpire shall think fit: And that each of them shall and will 
submit to be examined upon oath, if thought necessary, by the said 
arbitrators or umpire, and will, as far as in them lies respectively, do 
all such other acts and things as the said arbitrators or umpire shall 
require for the better enabling him or them to make the said award: 
And, further, that if either of the said parties shall obstruct or 
prevent the said arbitrators or umpire from making an award by 
affected or wilful delay, or by not attending after reasonable notice, 
and without such excuse as the said arbitrators or umpire shall be 
satisfied with and adjudge to be reasonable, it shall be lawful for the 
■Mill arbitrators or umpire to proceed ex parte: And. further, that 
neither of them, the said A. B. and C. P., shall and will prosecute 
any action or suit in any Court of Law or Equity against the other 
of them, of and concerning the premises, until the said award be made 
and published: And. further, that this submission may be made a 
rule of Ilis Majesty’s Court of [ 1 if that Court shall so
please: And. further, that the said arbitrators or umpire shall take 
the said arbitration at f ] aforesaid, and shall have power to
call for and examine all witnesses upon oath, and have the assistance 
of accountants in adjusting and ascertaining the state of the accounts 
of the said parties in difference.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered in
the presence of A. B. [l.s.]

B. F. C. D. [l.s.]

Another Form.
This Indenture, made the day of 10 . Between

A. B., of. etc., of the first part, and C. D., of, etc., of the second part.
Whereas disputes and differences have arisen and are now de­

pending, between the said parties of the first and second parts in
reference to [state matters in dispute], and in order to put an end 
thereto, and to obtain an amicable adjustment thereof the said 
parties of the first and second parts have respectively agreed to refer 
the same to the award, order, arbitrament, final end and determina­
tion of U. V., of, etc., and X. Z., of, etc. arbitrators indifferently 
chosen, by and on behalf of the said parties respectively: And in the 
event of the said arbitrators hereby appointed not being able to agree 
within one month from the date of these presents upon their said 
award, then it shall and may be lawful for them to appoint some fit 
person as third arbitrator, by a memorandum, in writing, under their 
hands, to be endorsed on these presents: and the award of any two 
of them shall be final and conclusive, both at law and in equity, upon 
both of the said parties hereto; such award to be made in writing on 
or before the day of next.

Now this Indenture witnesseth, that the said parties hereto do, 
and each of them doth, each for himself severally and resi>ectively, 
and for bis and their respective heirs, executors and administrators, 
covenant and agree, well and truly to stand to, obey, abide by. 
observe, perform, fulfil, and keep the award, order, arbitraunnt and 
final determination of the staid arbitrators hereby appointed; or. in
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the event of it having been necessary to appoint such third arbitra­
tor as aforesaid, to stand to, obey, abide by. observe, perform, fulfil 
and keep the award, order, arbitrament, and final determination of 
any two of them of and concerning the premises aforesaid or any 
thing in any manner relating thereto, so as such award be made in 
writing, under their hands, or under the hands of any two of them 
(in the event of any such appointment as aforesaid), on or before 
the day of next.

And it is hereby agreed, that the said arbitrators shall be at 
liberty, by writing under their hands, or the hands of any two of them, 
respectively endorsed on these presents, to enlarge the time for 
making the said award when and as often and to such times as they 
shall think fit. And also, that all the costs and charges attending 
the said arbitration shall be in the discretion of the said arbitrators 
hereby appointed, or in the event of such appointment of a third 
arbitrator as aforesaid, or any of them so making their award as 
aforesaid, and shall be paid and satisfied pursuant to their award. 
And also, that these presents may be made a rule of Ilis Majesty's 
Court of , at [ ]

And for the full performance of the said award so to be made as 
aforesaid, the said parties hereto bind themselves, severally and 
respectively, their several and respective heirs, executors ami admin­
istrators, each to the other of them respectively, in the penal sum 
of [ ] lawful money of Canada, firmly by these presents.

In witness whereof the said parties to these presents have here­
unto set their hands and affixed their seals, the day and year first 
above written.

Signed, sealed and delivered in
the presence of A. R [L.8.]

E. F. C. D. [L.8.]

Submission by Bond.
Know all men by these presents, That I, A. B., of. &c., am held 

and firmly bound to C. D., of, &c., in the penal sum of [ ]
of lawful money of Canada, to be paid to the said C. L>„ or to his 
certain attorney, executors, administrators, or assigns, for which 
payment to be well and truly made I bind myself, my heirs, execu­
tors, and administrators firmly by these presents.

Sealed with my seal. Dated this day of , 19 .
Whereas, disputes and differences have arisen, and are now 

pending, between the above-bounden A. R. and the said C. 1).. touch­
ing and concerning [state subject-matter in dispute as in submission.]

And whereas the above bounden A. B., and the said C. D., have 
agreed to refer such disputes and differences, ns well ns all actions, 
suits, controversies, accounts, reckonings, matters, and things in any 
wise relating thereto, to the award, arbitrament and determination 
of U. V. and X. Z., arbitrators nominated, appointed and chosen as 
well by and on the part and behalf of the above-bounden A. B. as of 
the said C. D., and who have consented and agreed to accept the 
burthen of the said arbitration.

Now, the condition of the above-written bond or obligation is 
such, that if the above-bounden A. B. do and shall well and truly 
submit to, abide by, and perform, the award, arbitrament and deter­
mination of the said arbitrators so nominated, appointed and chosen 
as aforesaid, touching and concerning the matters in dispute between 
the above-bounden A. B. and the said C. I>., and so referred to them 
the said arbitrators as aforesaid (provided such award be made in
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writing under the hands and seals of the said arbitrator», ready to be 
Mlrmd to ihv parti—, — each el tie— as shall apply 1er the 
same, on or before the day of , one thousand nine
hundred and ): Then this obligation ehall be void, other­
wise to be and remain in full force and virtue.

And it is hereby agreed between the said parties in difference, 
that these presents and the submission hereby made of the said 
matters in controversy, may be made n rule of the High Court of 
Justice, pursuant to the statute iu that behalf, and that all books 
papers, vouchers, entries or memoranda in the power, custody or 
possession of the said parties shall be produced to the snid arbitra­
tors or umpire; and that all witnesses produced to the said arbitra­
tors or umpire shall be sworn by them; and that all costs and charges 
attending on the drawing of these present» and of the said arbitration 
and award shall l>e in the discretion of the said arbitrators or umpire.

Signed, sealed aid delivered
In the presence of A. B. [l.s.J.

E. F.
(Note.—A similar bond must be executed by C. 1> , substituting C. 1>. for 

A. It. whenever t bo name occurs.j

Appointment of an Umpire.

We, the within-named U. V. and X. Z., In pursuance of the 
powers given us by the within written agreement do hereby nominate 
and appoint U. U., of , to be umpire between us in and con­
cerning the matters in difference within referred [on condition that 
he do, within days from the date hereof, by some writing
under his hand, accept the umpirage.]

Witness our hands this day of , 10 •

Witness, W. W.
V.

X.
V.z.

^ ^1 Note.—The foregoing ap|»ointment should lw endorsed on the arbitration deed or

Enlargement of time for making Award.
We, the undersigned arbitrators, by virtue of the power to us 

given for this purpose, do hereby apimint, extend, and (if n second 
enlargement, “ further ’’) enlarge the time for making our axvard 
until the day of next, on or before which said day our
axvard in writing of and concerning the matters in difference xvithin 
mentioned and referred to us shall be made and published.

In witness whereof, we have set our hands the day of ,
19 .

Witness, A. B.
W. W. C. D.

^ [Nora.—The ohs—id—appended to the last form apply to this and the two next

Enlargement of Time by the Parties.
We, the within-named A. B. and C. D., for ourselves severally 

and respectively, and for our several and respective heirs, executors 
and administrators, do hereby give, grant and allow unto the within- 
named arbitrators further time for making their award of and con-
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cerning the several mattere within referred to them, until the day 
of next.

In witness whereof, we have hereunto set our hands [or, if the 
submission was by bond or deed, say, “our hands and seals’’], 
the day of 19 .

Signed, (or Signed, Sealed and Delivered)
in the presence of A. B. [l.b.]

w. W. c. D. | L.s. ]

Appointment of Third Person as Additional Arbitrator.
We, the within-named IT. V. and X. Z., do by this memorandum 

under our hands (made before we enter or proceed on the arbitration 
within mentioned) nominate and appoint Mr. X. Y., of , the
third i-erson or arbitrator, to whom, together with ourselves all 
matters in difference between the said parties within mentioned shall 
be referred, according to the tenor and effect of the within sub­
mission.

Witness our hands this day of , 19 .
Signed in the presence of U. V.

Y. Z. X. Z.

Oath to be Administered bp Arbitrator to a Witness.
You shall true answer make to all such questions ns shall be 

asked of you by or before me touching or relating to the matters in 
difference between A. B. and C. D. referred to my award (or “ to the 
award of myself and G. H.”), without favor or affection to either 
party; and therein you shall speak the truth, the whole truth, and 
nothing but the truth. So help you God.

Appointment by Arbitrator for Attendance before him.
In the matter of an arbitration between A. B. and C. D.
I appoint , the day of next, at

o’clock in the noon, at , for proceeding in this
reference. Dated the day of 19 .

A. A.
To Messrs. A. B. and C. D., ) 

and their respective attorneys (The arbitrator’s signature, or the 
or agents, and all other whom , signature of one or more of 
it may concern. ' them, if more than one.)

Peremptory Appointment for the same purpose.
In the matter of an arbitration between A. B. and C. D.
1 appoint the day of instant (or “ next ”)

at o’clock in the noon precisely, at per­
emptorily to proceed upon and conclude the reference now landing 
before me between A. B. and C. D.: And I hereby give notice, that 
in case of non-attendance of either party, I shall nevertheless 
proceed, and immediately make my award. Dated the 
day of 19 .

E. F., Arbitrator.
To Messrs. A. B. and C. D., and their respective attorneys or agents, 

and all others whom it may concern.
C.L.—5th ED. 4
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General Form of Airard.

To all to whom these presents shall come. I. A. A., of. etc., send 
greeting; (etc., proceed to recite the instrument by which the parties 
referred to arbitration, and so much of its terms as may Ite essential 
to show the authority of the arbitrator or umpire with respect to the 
subject-matter of reference, and the time, power of enlargement, and 
manner of making the award. Thus, if it be by indenture, the recital 
may be as follows: Whereas by an Indenture bearing date, etc., and. 
made lietween. etc., reciting that various differences had arisen, 
etc., so stating all that may be material to warrant the following 
award, and then proceed thus); Now know ye that I, the said A. A., 
having taken upon myself the burthen of the said arbitration, and 
having heard and duly considered all the allegations and evidence 
of the said respective parties of and concerning the said matters in 
difference so referred as aforesaid, do make this my award in writing 
of and concerning the said matters in difference so referred, and 
do hereby award, order, determine and direct that (etc., conclude 
with n distinct statement of the arbitrator's decision on all Hie points 
referred to him).

In witness whereof, I have hereunto set my hand this 
day of 19 .

Signed in the presence of A. A.
W. W.

Airard ichert the Submiaaion tea a by Mutual Bonde

To all to whom these presents shall come, I, A. A., of, etc., send 
greeting; Whereas on , by a bond made and sealed with
the seal of C. 1)., of, etc., he became held and firmly bound unto A. 
B., of, etc., in the i>eual sum of $ : And whereas on the day
and year aforesaid the said A. B., by another bond sealed with his 
seal, became held and firmly bound unto the said C. D., in the like 
penal sum. with conditions written under the said several bonds that 
the said A. B.. his heirs, executors and administrators, should well 
and truly stand to, abide by. pStfOTB, fultil. and keep tin- award.
order, tad ImI osd oad determination of me. a. a . an arbitrator 
indifferently named and elected as well on the part and behalf of 
the above bounden A. B.. as the above bounden C. D., to arbitrate, 
award, order, judge and determine of and concerning (etc., here set 
out such parts of the bond as bear upon the award, and state the en­
largement, if any). Now, I. the said A. A., having taken upon myself 
the hurt lien of the said arbitration, and having heard and duly and 
maturely weighed and considered the several allegations, vouchers 
and proofs made and produced on both aides, do in pursuance of the 
said submission make and publish this my award of and concerning 
the said premises in manner following, that is to say: I do award, 
etc.

In witness, etc. (as in last form.)
Signed in presence of 

W. W.
A. A.
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Aicard where the Submission iras by agreement, and stating an assent 
to an enlargement.

To all to whom these presents shall come, we A. A., of, etc., and 
T. A., of, etc., send greeting: Whereas, by a certain agreement 
in writing under the hands of A. R., of, etc., and C. D.. of. etc., 
bearing date on or about the day of last reciting that
(etc., here set out such parts of the agreement as bear upon the 
award): And whereas by an endorsement on the said agreement, far­
ing date on or about the day of last under the hands of
all the said parties to the said agreement they the said parties 
mutually and reciprocally consented and agreed that the time for 
the eald arbitrators making the said award should be enlarged fo 
the day of then next, and that they would in all
other respects abide by the terms of the said agreement. Now 
know ye that we, the said arbitrators, having taken upon us the 
burthen of the said reference, and having examined all such wit­
nesses as were produced before us by the said parties respectively, 
and having fully weighed and considered all the allegations, proofs 
and vouchers made and produced before us, do award [etc.]

In witness, etc., [as in preceding forms.]
Signed in the presence of A. A.

W. W. T. A.

Clauses which map be inserted in an Award where they suit the 
ciroumstances.

1. I award that C. D. do pay to A. B. the sum of $ within
days after demand.

2. I award that A. B. do pay to C. D. the sum of $ within
days after demand.

3. I award and direct that C. D. do, within one month after
demand, pay to the said A. B. the sum of $ , and that the
said A. B. do, upon such payment, deliver to the said C. D. a good 
and sufficient conveyance in fee simple, free from incumbrances, of 
all and singular, etc., (describe lands).

4. I award and direct that the said A. B. do pay to the said C. D.
the sum of < , and that thereupon the said A. B. and C. D.
do execute a id deliver the one to the other good and sufficient re­
leases of all c'aims and demands which they may have one against 
the other.

5. I award that the costs of the reference and award be paid by 
('. I>. to A. It.

G. I award that each party bear his own costs of the reference, 
and that the costs of the award be paid by the said A. B. (or C. D., 
or in equal portions by the said A. B. and C. D.)

7. I award and direct that the said C. I». do pay to the said A. B.
the costs incurred by the said A. B. of and incidental to the refer­
ence and award (when the arbitrator is to ascertain the amount, add 
the following words), and I assess the amount of the said costs of 
ili«' said A. B. at $ , and the costs of my award at $

8. And I further award and direct that the said A. B. and C. D. 
do each bear his own costs of the reference, and pay one-half the 
costs of the award; and if either party shall, in the first instance,
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pay the whole or more than half of the costa of the award, the 
other party shall repay him so much of the amount as shall exceed 
the half of the said costs.

9. I award and direct that one moiety of the costs of the refer­
ence and award be borne and paid by A. B., and the other moiety by 
C. D.

Affidavit of execution of Arbitration Bond.

County of ,
to wit: I, Y. Z., of, etc., make oath and say,

1. That I was present and did see the annexed Arbitration Bond 
duly signed, sealed and delivered by the therein named A. B., and 
that I am the subscribing witness to the execution of the said

Y. Z.
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ASSIGNMENTS.

An assignment, in its usual acceptation, is the written 
transfer of any kind of property, whether real or personal. 
The person making the assignment is called the assignor, 
and the person to whom it is made, the assignee.

Generally speaking, any interest in either lands or goods 
may he assigned; as, for instance, a lease, mortgage, or con­
tract to purchase; or a draft or promissory note, bond, or 
policy of insurance.

An assignment of land, or of any interest in land, should 
be registered in the proper Registry Office. An assignment 
of goods and chattels, whether absolute, as a bill of sale, or 
conditional, as a chattel mortgage, not accompanied by im­
mediate delivery and followed by an actual and continued 
change of possession, requires in most Provinces to be filed 
in the office of the County Clerk of the county or union of 
counties, wherein the goods are. This branch of the subject 
will be found more fully treated of subsequently under the 
heading Chattel Mortgages and Bills of Sale. In New 
Brunswick these must be filed in the office of the Reg­
istrar of Deeds of the county wherein the goods are.

An assignment of an interest in lands requires to be 
executed with the same formalities as other deeds. For a 
more extended notice of these formalities, the reader may 
refer to the chapter on Deeds.

An assignment of the entire stock in trade, book debts, 
credits and effects of a trader is sometimes made to another 
person as trustee for creditors, for the purpose of liquidating 
rateably the debts of the person making the assignment. 
Before the abolition of the Dominion Insolvent Act, it could 
also be, in certain cases, compelled. Upon this subject it 
may be only necessary to remark that where such assignment 
is made the utmost fairness and honesty should characterize 
the acts of the trader making the assignment, who should 
not conceal or retain any portion of his estate. Such an 
assignment will be valid if without preference to any credi­
tor, but if otherwise, or if any fraud appear on the part of 
the assignor, it will be set aside.

The proper words to effect an assignment in conveyancing 
are, “assign, transfer and set over.”

The following forms will be found to meet cases of com­
mon occurrence. In matters of difficulty, the services of a 
professional man should be procured.
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Aetignmmt of Agreement to Pureha»e.

(To be endorsed upon or annexed to the Original.)
Whereas, the within named C. D. hath duly paid to the within 

named A. B. the sum of $ , being the amount of the first two
instalments of the purchase money within mentioned, together with 
all interest upon such purchase money up to the day of 
last, according to the terms and provisions of the within-written 
articles, and there now remains to be paid the sum of $ only, 
by equal annual instalments of f each, with interest
from the day of last. And whereas, the said C. D.
hath contracted and agreed with E. F.. of, etc., for the sale to him 
of the within-mentioned premises (and the improvements thereon) 
and all his right and title thereto and estate and interest therein 
under or by virtue of the within-written agreement, at the price or 
sum of $ . but subject nevertheless to the payment by him.
the said E. F., his heirs, executors or administrators unto the said 
A. B.. his executors or administrators, of the said sum of $ 
residue of the original purchase money aforesaid, and interest there- 
cn from the period aforesaid, at the times and in manner within 
mentioned.

Now these presents witness, that in pursuance of such agreement 
and in consideration of the sum of $ , of good and lawful
money aforesaid, to him, the said C. D., in hand paid by the said 
E. F. at or before the execution hereof, the receipt whereof he, the 
said C. D., doth hereby acknowledge, he, the said C. D., hath sold, 
assigned, transferred and set over, and by these presents doth sell, 
assign, transfer and set over to the said E. F., his heirs and assigns, 
All and singular the within mentioned and described parcel or tract 
of land and premises, and therein described as being lot No. , 
in the concession of , together with all the right,
title and interest of him, the said C. D., of, in, and to the within- 
written articles of agreement and covenants, and the lands and 
premises therein referred to (and all improvements thereon), and all 
benefit and advantage to arise therefrom, "to have and to hold to the 
said E. F., his heirs, executors, administrators and assigns, for his 
and their own use and benefit forever.

And the said C. D. doth hereby make, ordain, authorize, consti­
tute, and apiioint the said E. F., his heirs, executors, administrators, 
and assigns, his true and lawful attorney and attorneys irrevocable 
for him. the said C. D., and in his name, but for the sole use and 
benefit of the said E. F., his heirs, executors and administrators, to 
demand, sue for, recover and receive of and from the xvlthin-named 
A. B., his heirs, executors or administrators, all such sum or sums 
of money and damages as shall or may at any time or times here­
after nocrue or grow due to him, the said C. D., his heirs, execu 
tors, administrators or assigns, under or by virtue of the said recited 
articles of agreement and covenants, or any matter, clause, or thing 
therein contained, by reason or on account of the breach or default 
of him, the said A. B.. his heirs, executors or administrators, in 
n'ation thereto; the said C. D. hereby also covenanting with the 
said E. F„ his heirs, executors and administrators, that he hath not 
dont or suffered, nor will he do or suffer any act, matter or thing 
where v the said E. F„ his heirs, executors or administrators, shall 
or may '*e hindered or prevented from commencing and prosecuting 
any action or actions, suit or suits, at law or in equity, for the re­
covery of any principal money or damages under or by virtue of
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the «nid articles of agreement and covenants referred to, or enforc­
ing the performance of the said articles of agreement, or obtaining 
such other satisfaction as can or may be had or obtained for the 
same by virtue thereof; And the said E. F. doth hereby, for him­
self, his heirs, executors and administrators, covenant with the said 
C. D., his heirs, executors and administrators, that he, the said 
E. F., his heirs, executors or administrators, shall and will well 
and truly pay to the said A. B., his executors or administrators, the 
aforesaid sum of $ . residue of the purchase money aforesaid,
and all the interest thereon now or lien after to become due, by the 
instalments and at the times mentioned and provided therefor in 
and by the said recited articles of agreement, and therefrom shall 
and will indemnify and forever save harmless the said C. D„ his 
heirs executors and administrators, and his and their goods and 
chattels, lands and tenements, by these presents.

In witness whereof the said parties to these presents have here­
unto set their hands and seals.

Signed, sealed and delivered
In the presence of C. D. [l.s.]

W. W. B. F. [l.s.]

Asaignmrnt of a Bond by Endorsement.

Know all men by these presents, that for and in consideration of 
the sum of $ lawful money of Canada, by E. F., of, etc., to
the within-mentioned obligee, C. D., in hand well ami truly paid at 
or before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, he, the sai<l C. D., hath bargained, 
sold, assigned, transferred and set over, and by these presents doth 
bargain, sell, assign, transfer and set over, unto the said E. F., his 
executors, administrators and assigns, the within-written bond or 
obligation, and all principal and interest money thereby secured 
and now due or hereafter to become due thereon, and all benefit 
and advantage whatever to be had, made or obtained by virtue 
thereof, and all the right, title, interest, property, claim and demand 
whatsoever, both at law and in equity, of him, the said C. D., of. 
in, to or out of the said bond and moneys, together with the said 
bond. To have. hold, receive and enjoy the said bond and moneys 
unto the said E. F., his executors, administrators and assigns, from 
henceforth, for his and their own use and benefit forever; And the 
said C. D. doth hereby make, constitute and appoint, and in his 
place and stead put and place the said E. F., his executors, admin­
istrators and assigns, the true and lawful attorney and attorneys 
irrevocable of him. the said C. D.. in his name, but to and for tiie 
sole use and benefit of the said E. F., his executors, administrator* 
and assigns, to ask, demand and receive of and from the within- 
named A. B„ the obligor in the within-written bond or obligation 
named, his heirs, executors, administrators or assigns, all such 
principal and interest moneys as now are or shall from time to time 
or at any time hereafter be due upon the said bond, and to sue and 
prosecute any action, suit, judgment, or execution thereupon, and 
to acknowledge, make and give full satisfaction, receipts, releases 
and discharges for all moneys secured by the said bond and now 
due or at any time hereafter growing due thereon, and generally to 
do all and every such further and other lawful acts and things, as
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well for the recovering and receiving as also for the releasing nnd 
discharging of nil and singular the said hereby assigned Iwnd. 
moneys and premises, as fully and effectually to all intents nnd 
pur|K)ses as he. the said C. D., his executors, administrators or 
assigns, could or might do if personally present and doing the same. 
And the snid C. D. doth hereby, for himself, his executors and ad- 
ministrators, covenant and agree with the said E. F., his executors, 
administrators and assigns, to ratify, allow and confirm all nnd 
whatsoever the said E. F., his executors, administrators or assigns, 
shall lawfully do or cause to he done In or about the premises by 
virtue et theee preeeute. And die laid C. D., for himself, his 
executors and administrators, doth further covenant, promise and 
agree t*> end with the said B. F., his executors, administrators and 
assigns, by these presents, in manner following, that is to say: 
that the within mentioned sum of $ remains justly due and
owing upon the said bond, nnd that he, the said C. I»., hath not 
received or discharged all or any of the snid moneys due or to grow 
«lue on the snid bond, nor shall or will release, non-suit vacate or 
disavow any suit or other legal proceedings to be had, made or 
prosecuted by virtue of these presents, for the suing for, recovering, 
releasing or discharging of the said moneys or any of them, with- 
°ut the license of the saiil E. F., his executors, administrators or 
assigns, first had and obtained in writing, nor shall or will revoke, 
invalidate, hinder, or make void these presents, or any authority 
or power hereby given, without such license as aforesaid.

In witness whereof the said C. I), hath hereunto set his hand 
and seal the day of . 10 .

Signed, etc., C. D. [l.b.]
W. W.

Aêêignmcnt of Bond by Endoroemmt.

(Concise Form.)
Know all men by these presents, that I. A. B., of the 

of in the County of and Province of Ontario, in
consideration of the sum of of lawful money of Canada to
me in hand paid by C. D„ of. etc., at or before the sealing of th»*se 
presents (tin* receipt whereof Is hereby acknowledged), have sold, 
assigned, transferred and set over, and by these presents doth sell, 
assign, transfer and set over unto the said C. D.. his executors and 
assigns, the within bond or obligation, and all principal and interest 
thereby secured, and now due, or hereafter to liecome «lue thennin. 
and all benefit and advantage whatever to lie had, made or obtained 
by virtue thereof, and all the right, title, interest, claim, projterty, 
and demand whatsoever of me the said A. B., of, into or out of the 
SBli bOWi :m.I in.nicys, together witli the <ni i bui To have. Imhl, 
receive and enjoy the snid bond nnd moneys unto the snid C. D., 
his executors, administrators nnd assigns, from henceforth for his 
nnd their own use and lienefit for ever.

In witness whereof, I have hereunto set my hand and seal, this 
day of , 11) .

Signed, scaled and delivered À. B.
in the presence of

Y. Z.
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Assignment (Ontario Crotcn Lands.)

Know all men by these presents, that I, A. B., of the 
of , in the County of and Province of Ontario.

for and in consideration of the sum of $ , of lawful
money of the said Province, to me in hand paid by C. D., of the 

of , in the County of and Province
aforesaid, at or before the date hereof, (the receipt whereof 1 do 
hereby acknowledge), have bargained, sold, assigned, transferred 
and set over, and by these presents do bargain, sell, assign, transfer 
and set over to the said C. D., his heirs and assigns, all ray estate, 
title, interest, claim and demand whatsoever, both at law and in 
equity, of, in and to that certain parcel or tract of land and premises 
situate, lying and being in the Township of , in the County
of and Province aforesaid, containing by admeasurement

acres, be the same more or less, being composed of 
Lot number in the Concession of the Township
of aforesaid |insert if necessary, “subject to the condi­
tions. as to settlement and otherwise, of the Crown Lands Depart­
ment, which are to be performed.”]

To have and to hold the same with all and every the benefit that 
may or can be derived from the said acres of land, unto
the said C. D., his heirs and assigns forever.

In witness whereof, I have hereunto set my hand and seal, this 
day of , 19 .

Signed, sealed and delivered
in the presence of A. B. [l.b.1

Y. Z.

Affidavit of Execution.

County of . to wit: I, Y. Z.. of the Township of
in the County of . make oath and say: That I was person­
ally present and did see the within named A. B. duly sign and seal, 
and as his act and deed deliver, the within Assignment on the day 
of the date thereof, and that I, this deponent, am a subscribing wit­
ness thereto.

Sworn before me at ,
this day of 10 Y Z

A. B.
A Commissioner for taking affidavits 

in and for said County.

Assignment of Lease.

This Indenture made the day of , one thousand
nine hundred and , Between A. B., of. etc., of the first part,
and C. D., of, etc., of the second part. Whereas, by an Indenture 
of Lease, bearing date on or about the day of
and made between .1. K., of, etc., of the one part, and the said 
A. B., of the other part, the said J. K. did demise and lease unto 
the said A. B. the lessee therein named, his executors, administrators 
and assigns, all and singular that certain parcel or tract of land 
and premises situate, lying and being, in the, etc. To hold the same,
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with the appurtenances, unto the said le: see. his executors, admin­
istrators and assigns, from the day of , one thousand
nine hundred and , for and during the term of years
from thence next ensuing and fully to be complete and ended, at the 
yearly rent of $ , and under and subject to the lessee's
covenants and agreements in the said Indenture of Lease reserved 
and contained.

Now this Indenture Witnesseth, that in consideration of the sum 
of $ , of lawful money of Canada, now paid by the said party
of the second part to the said party of the first part (the receipt 
whereof is hereby acknowledged), he the said party of the first part 
doth hereby grant, bargain, sell, assign, transfer and set over unto 
the said party of the second part, his executors, administrators and 
assigns, All and singular the said parcel or tract of land, and all 
other the premises comprised In, end demised by, the said herein 
before in part recited Indenture of Lease. Together with the said 
Indenture of Lease, and all benefit and advantage to be had or 
derived therefrom: To have and to hold the same, together with all 
houses and other buildings, easements, privileges and appurtenances 
thereunto belonging or in any wise appertaining, unto the said party 
of the second part, his executors, administrators and assigns, from 
henceforth for and during all the residue of the said term granted by 
the said Indenture of Lease, and for all other the estate, term, right 
of renewal (if any), and other the interest of the said party of the 
first part therein; Subject to the payment of the rent, and the 
observance and performance of the lessee’s covenants and agreements 
in the said Indenture of Lease reserved and contained.

And the said party of the first part doth hereby, for himself, his 
heirs, executors and administrators, covenant, promise and agree, to 
and with the said party of the second part, his executors, adminis­
trators and assigns, in manner following, that is to say:

That notwithstanding any act of the said party of the first part, 
the said hereinbefore in part recited Indenture of Lease is. at the 
time of the sealing and delivering of these presents, a good, valid 
and subsisting lease in the law, and not surrendered, forfeited or 
become void or voidable; and that the rent and covenants therein 
reserved and contained have been duly paid and performed by the 
said party of the first part up to the day of the date hereof.

And that, notwithstanding as aforesaid, the said party of the first 
part now has in himself good right, full power, and lawful and 
absolute authority to assign the said lands and premises, in manner 
aforesaid, and according to the true intent and meaning of these 
presents.

And that, subject to the said rent, and the lessee's covenants and 
agreements in the said lease contained, it shall be lawful for the 
said party of the second part, his executors, administrators and 
assigns, to enter into and upon and hold and enjoy the said premises 
for the residue of the term granted by the said Indenture of Lease, 
and any renewal thereof (if any!, for their own use and benefit, 
without the let. suit, hindrance, interruption or denial of the said 
party of the first part, his executors, administrators or assigns, or 
any other persons claiming under him or them, and that free and 
clear, and freely and clearly acquitted, exonerated, and discharged 
or otherwise, by and at the expense of the said party of the first 
part, his heirs, executors and administrators, well and effectually 
saved, defended and kept harmless, of. from and against all former 
and other gifts, grants, bargains, sales, leases and other incumbrances
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whatsoever, of the said party of the first part, or auy person claiming 
under him, them or any of them.

And that the said party of the first part, his heirs, executors, 
administrators and assigns and all other persons claiming any interest 
in the said premises, under him or them, shall and will, from time to 
time, and at all times hereafter, at the request and cost of the party 
of the second part, his executors, administrators or assigns, make, do. 
and execute, or cause and procure to he made, done and executed, all 
such further assignments and assurances in the law of the said 
premises for more effectually assigning and assuring the said premises 
for the residue of the said term, and any renewal thereof (if any), as 
by the said party of the second part, his executors, administrators, or 
assigns, or his or their counsel in the law, shall he reasonably advised 
or required.

And the said party of the second part doth hereby, for himself, 
his heirs, executors, administrators and assigns, covenant, promise 
an l agree, to and with the said party of the first part, his executors 
and administrators, that he or they, the said party ot the second part, 
his executors, administrators or assigns, shall and will, from time to 
time, during all the residue of the said term granted by the said 
Indenture of Lease, pay the rent, and perform the lessee's covenants 
and agreements therein respectively reserved and contained, and in­
demnify and save harmless the said party of the first part, his heirs, 
executors and administrators therefrom, and from all actions, suits, 
costs, losses, charges, damages, and expenses, in respect thereof.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered
in the presence of A. B. [l.s.]

Y. Z. C. D. lL.a.1
Received, on the date hereof, the sum of $ being the full

consideration above mentioned.
Witness, A. B.

Y. Z.

Assignment of Lease.

(Shorter Form.)

This Indenture, made the day of . one thousand
nine hundred and . Between A. B.. of, etc., of the first part,
and C. P., of. etc., of the second part, Witnesseth, that in considera­
tion of the sum of $ now paid to the said party of the first
part, the receipt whereof is hereby acknowledged, he the said party 
of the first part, doth hereby assign unto the said party of the second 
part, his executors, administrators and assigns. All and singular the 
premises comprised in and demised by a certain Indenture of Lease 
bearing date the day of , one thousand nine hundred
and , and made between, etc., which said premises are
more particularly known and described as follows, that is to say: All 
and singular that certain parcel or tract of land and premises situate, 
lying, and being, etc., together with the appurtenances, To hold the 
same unto the said party of the second part, his executors, adminis­
trators and assigns, henceforth for and during the residue of the 
term of years from the day of 19 , thereby
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granted, and for all other the estate, term, and interest (if any) of the 
said party of the first part therein. Subject to the payment of the rent 
and the performance of the lessee's covenants and agreements in the 
said Indenture of Lease reserved and contained.

And the said party of the first part, for himself, his heirs, execu­
tors. and administrators, doth hereby covenant tVith the said party of 
the second part, his executors, administrators and assigns, that not­
withstanding any act of the said party of the first part, he hath now 
power to assign the said premises in manner aforesaid. And that 
subject to the payment of the said rent, and the performance of the 
said lessee's covenants, it shall be lawful for the said party of the 

pert hie eiwiton, iteiiishalMi aid aealgea, peaceably
and quietly to hold and enjoy, the said premises hereby assigned during 
the residue of the term granted by the said Indenture of Lease, with­
out any interruption by the said party of the first part, or any other 
persons claiming under him, fr<*e from all charges and Incumbrances 
whatsoever of him the said party of the first part. And that he, the 
said party of the first part, and all persons lawfully claiming under 
him will, at all times hereafter, at the request and costs of the said 
party of the second part, his executors, administrators ami assigns, 
assign and confirm to him and them the said premises for the residue 
of the said term as the said party of the second part, his executors, 
administrators or assigns, shall direct.

And the said party of the second part, for himself, his heirs, ex­
ecutors and administrators, doth hereby covenant with the said party 
of the iirst part, his executors and administrators, that he, the said 
party of the second part, his executors, administrators or assigns, 
will, from time to time, pay the rent and perform the lessee's 
covenants in the said Indenture of Lease contained, and indemnify 
and save harmless the said party of the first part, his heirs, executors 
and administrators, from all losses and expenses in respect thereof.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered
in the presence of A. B. [l.b.]

Y. Z. C. D. | l.b. ]

Assignment of Lease by Administrator.

Know all men by these presents, that I, A. R.. of. etc., adminis­
trator of all and singular the goods and chattels, rights and credits, 
of the within-named C. D. deceased, for and in consideration of the 
sum of $ , lawful money of Canada, to me in hand well and
truly paid by E. F.. of, etc., at or before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, have 
bargained, sold, assigned, transferred and set over, and by these 
presents do bargain, sell, assign, transfer, and set over, unto the 
said E. F„ his executors, administrators and assigns, all and singular 
the parcel or tract of land and premises comprised in the within- 
written Indenture of Lease, and all the estate, right, title and in­
terest, which I, the said A. B.. as administrator of the said C. 1>. as 
aforesaid, or otherwise, nov have, or at any time hereafter shall or 
may have, claim, challenge or demand, of, in, or to, all or any of the 
said premises, by virtue of the said Indenture of Lease or otherwise, 
as administrator of the said C. D. To have and to hold the said 
parcel or tract of land, and all and sir gular other the premises, with
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their and every of their appurtenance*, unto the said E. F., his 
executors, administrators and assigns, for and during all the rest, 
residue, and remainder yet to come and unexpired, of the within- 
mvntioned term of years, subject, nevertheless, to the yearly
rent of $ in and by the said Indenture of Lease reserved and
contained, and to become due and payable, and to all and every the
covenants, clauses, provisoes and agi... ment* therein contained. And
I, the said A. B., for myself, my heirs, executors and administrators, 
do hereby covenant and declare to and with the said E. F.. his 
executors, administrators and assigns, that I. the said A. B., have 
not at any time heretofore made, done, committed, or executed, or 
wittingly or willingly permitted or suffered, any act, deed, matter, 
or thing whatsoever, whereby or wherewith, or by means whereof, 
the said parcel or tract of land and premises hereby assigned, are. is, 
can. shall, or may be any ways impeached, charged, affected, or in- 
cumbered in title, estate or otherwise, howsoever.

In witness whereof. I. the said A. It., have hereunto set my hand 
and seal the day of , 10

Signed, etc., A. B. [L.s.

Assignment from Trader to secure Debt.

This Indenture, made the day of . one thousand nine
hundred and , Between A. B.. of. etc., of the first part, C. D.,
wife of the said A. B., of the second part, and E. F., of, etc., of the 
third part.

Whereas, the said party of tin* first part is justly and truly in­
debted unto the said party of the third! part in the sum of or
thereabouts, and hath agreed to execute unto the said party of the 
third part an assignment of all his estate and interest in the real 
and personal estate and effects hereinafter mentioned, for the purpose 
of paying thereout or securing the payment of such indebtedness.

Now this Indenture witnesseth. that in pursuance of the said 
agreement, and in consideration of the sum of one dollar of lawful 
money of Canada, to the said party of the first part paid by the said 
party of the third part, at or before the execution of these presents 
(the receipt whereof is hereby acknowledged), lie, the said party of 
the first part, hath granted, bargained, sold, released, conveyed, 
assigned, transferred, and assured, ami by these presents, Doth grant, 
bargain, sell, release, convey, assign, transfer and assure unto the 
said party of the third part, bis heirs, executors, administrators and 
assigns. All and singular the real estate specified in the Schedule to 
these presents marked A. and all the household goods, hooks, credits, 
furniture, stock in trade, bonds, bills, notes, books of account ami 
securities for money, and all other the personal estate and effects, now 
belonging, due, or owing to him tin* said party of the first part, speci­
fied in the Schedule to these presents, marked B: Hie greater part of 
which are now in and upon the premises upon which the said party 
of the first part now carries on hk said business, and which said 
goods are forthwith, upon the execution of these presents, to be 
delivered into the possession of the said party of the third part, or bis 
agent or agents in that behalf: and all reversions, remainders, rents, 
issues and profits, and all the right, title, interest, trust, possession, 
property, claim and demand whatsoever, at law or in equity, of him 
the said party of the first part, of, in, to, out of, or upon the same
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reul ond iiersonal estate, goods, chattels, effects and property, re- 
s|ieetively. Together with the oppurténoncés, and together with all 
books, writings, deeds, bills, notes nud receipts, papers and vouchers, 
touching or concerning the said premises hereby assigned, or any 
part thereof.

To have and to hold, receive, take, and enjoy, the said real and 
personal estate, goods, chattels, stocks, moneys, credits, bonds, bills, 
notes, securities for money, nud all and singular other the premises 
hereby conveyed and assigned, or intended so to be, unto the said 
party of the third part, his heirs, executors, administrators and 
assigns, henceforth forever, to and for his and their sole and only 
use, and ns and for his and their own proper goods, chattels, moneys 
and effects absolutely.

Subject nevertheless, and to and for the intents and purposes 
following, that is to say:

That the said party of the third part, or his agent or agents in 
that behalf, do and shall with all convenient speed sell and dispose 
of the said real and personal estate, stock, chattels and effects, either 
together or in parcels, and either by publie auction M private 0M 
tract, for the liest price or prices that can be reasonably obtained 
for the same, and either for tend y Miiy of for - redit or otherwise, 
as shall lie deemed most lienefieial. the receipts of the said party of 
the third part being SllciWl dis-barges tor the same; and do and 
shall receive, collect and get in all and singular the credits ond sums 
of money hereby assigned or intended so to be, and apply the said 
moneys to arise by such sale or sales, and to be received or collected 
as aforesaid, after payment of all costs, charges and expenses of these 
presents, and incidental thereto, and in carrying out the purposes 
thereof, or otherwise in relation thereto, in and towards the payment 
and liquidation in full of the said indebtedness of the said party of 
the first port to the said party of the third part, and after such pay­
ment do and shall pay the residue anil surplus, if any, to the said 
party of the first part, his executors, administrators or assigns, or as 
he or they shall direct.

And for the better carrying out of tliese presents, the said party 
of the first part, doth hereby nominate and appoint the said party of 
the third part, his executors, administrators and assigns, the true and 
lawful attorney and attorneys of him the said party of the first part, 
for him and in his name to do, perform, and execute all such acts, 
deeds, matters, and things whatsoever in relation to all and singular 
the real and iiersonnl estate and effects and premises hereby assigned 
as aforesaid, as the said party of the third part may deem necessary 
for more effectually carrying into effect the true intent and meaning 
hereof; and that for the purposes aforesaid it shall be lawful for the 
said party of the third part, his servants and agents, to continue in 
and to occupy the said premises now in the occupation of the said 
party of the first port, until the trusts of this assigument are fully 
executed.

Provided also, that any collateral or other securities, by way of 
judgments or otherwise, which the said party of the third part now 
holds against the said party of the first part in respect of his said 
indebtedness or any part thereof, shall not lie prejudiced or affected 
by this assignment, or otherwise than by payment of such indebted 
ness out of the proceeds to arise hereunoer.

And provided, further, that the said party of the third part shall 
not be answerable or chargeable as implied trustee hereunder, except 
for wilful neglect or default.



ASSIGNMENTS. 03

And the said party of the second part, wife of the said party of 
the first part, in consideration of one dollar to her paid by the said 
party of the third part, hereby releases unto the said party of the 
third part all dower, and right or title to dower, in the said lands 
hereby conveyed and every part thereof.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals the day and year first above written. 

Signed, sealed and delivered
in the presence of A. B. [l.s.]

Y. Z. C. D. [l.s. )
E. F. [L.S.]

Auignment of Judgment.

This Indenture, made the day of 19 , Between
A. B., of, etc., of the first part, and C. D., of, etc., of the second
part

Whereas, the said party of the first part, on or about the day 
of , one thousand nine hundred and , recovered a
judgment in the Court of , for Ontario, at Toronto, for the
sum of $ against

And whereas, the said party of the first part hath agreed to 
assign the said judgment, and all benefit to arise therefrom, either at 
law or in equity, unto the said party of the second part, in manner 
hereinafter expressed.

Now this Indenture witnesseth. that in pursuance of the said 
agreement, and in consideration of the sum of $ , of lawful
money of Canada, to the said party of the first part in hand paid 
by the said party of the second part, at or before the execution hereof, 
the receipt whereof is hereby acknowledged, he the said party of the 
first part, Hath bargained, sold and assigned, and by these presents 
Doth bargain, sell and assign, unto the said party of the second part, 
his executors, administrators and assigns, All that the said herein­
before mentioned judgment, and all benefit to be derived therefrom, 
either at law or in equity, or otherwise howsoever.

To hold, receive and take the same, and all benefit and advantage 
thereof, to and for his and their own proper use, and as and for his 
and their own proper moneys and effects, absolutely.

And the said party of the first part hereby constitutes and ap­
points the said party of the second part, his executors and adminis­
trators, to lie his true and lawful attorney and attorneys, at the proper 
costs and charges of the said party of the second part, his executors 
ami administrators, to take and prosecute all and every remedy or 
proceeding at law or in equity, which the said party of the second 
part, his executors or administrators, shall hereafter consider advis- 
i ile in reference to the said judgment, the said party of the second 
part, for himself, his heirs, executors and administrators, hereby 
agreeing to indemnify and save harmless the said party of the first 
part, his heirs, executory and administrators, of and from all damages, 
costs, charges and expenses in respect thereof.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered
In the presence of A. B. [l.s.i

Y. Z. C. D. [i. s.l
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Alignment of Uortgaga.

This Indenture, made the day of , one thousand
nine hundred and . Between A. B.. of the . in the
County of and Province of Ontario, of the first
part, and C. D., of the , in the County of and Province
aforesaid. of the second part.

Whereas, by an Indenture of Mortgage bearing date the day 
°f . one thousand nine hundred and . and made
between E. F.. of, etc., of the first part, and the said A. B. of the 
second part, it is witnessed, that in consideration of the sum of 
$ , of lawful money of Canada, to him the said E. F„ paid
by the said A. B., He, the said E. F., did grant, bargain, sell, alien, 
release, enfeoff, convey and confirm unto the said A. B., his heirs and 
assigns, all and singular that certain parcel or tract of land and 
premises situate, lying and being in the, etc.; To have and to hold 
the same unto the said A. B.. his heirs and assigns, forever, Subject, 
nevertheless, to a proviso therein contained for redemption upon 
payment by the said E. F. to the said A. B. of the sum of $ of 
lawful money aforesaid and interest, on the day and time and In 
manner therein mentioned.

And whereas, the sum of $ is now owing to the said A. B.
on the said in part recited security, and the said A. B. hath agreed 
to sell and assign the said lands and premises, and all the moneys 
thereby secured, ns well as the said Indenture of Mortgage, and all 
his interest therein, unto the said C. D. for the consideration here­
inafter mentioned.

Now this Indenture witnesseth, that the said party of the first 
part to this Indenture, in consideration of the sum of $ .of
lawful money of Canada aforesaid to him by the said party of the 
second part to this Indenture in hand paid, the receipt whereof he, 
the said party of the first part, doth hereby acknowledge, and of 
and from the same, and every part thereof, acquit, release and dis­
charge the said party of the second part, hie heirs, executors, ad­
ministrators and assigns, forever; He, the said party of the first part, 
hath bargained, sold, assigned, transferred, and set over to the said 
party of the second part, his heirs, executors, administrators and 
assigns, the said principal sum of $ , so due and owing to him
as afoiesaid, and secured by the hereinltefore in part recited Inden­
ture of Mortgage, and also all future and other sums of money which 
from henceforth shall or may grow due by way of interest for or on 
account of the said principal sum of $ . And also the said
messuages and tenements, lands and premises, comprised in the said 
in part recited Indenture of Mortgage, and all the estate, right, title, 
interest, claim, and demand whatsoever of him, the said party of the 
first part, of, in, to, or out of the said premises or any part thereof, 
or the said principal and interest monies.

To have ami to hold, receive and take, the said principal sum of 
$ and interest, and all and singular other the premises here­
by assigned, and every part thereof, unto the said party of the 
second part, his heirs, executors, administrators or assigns, to and 
for hie and their own proper moneys, securities, and effects absolutely; 
And, for the more effectually enabling the said party of the second 
part, his executors, administrators and assigns, to recover and receive 
and said principal sum of $ and interest, and to have and
take the benefit of the security for the same, h»-, the said party of 
the first pert, hath made, ordained, constituted, and apiminted the 
said party of the second part, his executors, administrators and
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assigne, his true and lawful attorneys, to ask, demand, sue for, 
recover and receive from the said E. F., his executors, administrators 
or assigns, or any other verson or persons liable to pay the same, the 
said sum of $ and interest, and to commence and prosecute
any action, suit or other proceeding, either at law or in equity, for 
the recovery of the same, and on receipt of the said principal moneys 
and interest, or any part thereof, to give sufficient receipts and dis­
charges; And to make, do and execute all or any other act, matter 
or thing, for recovering and receiving the said principal sum and in­
terest; And the said party hereto of the first part, for himself, his 
heirs, executors, administrators and assigns, covenants with the party 
hereto of the second part, his executors, administrators and assigns, 
that the said principal sum of $ is now owing to him, the said
party hereto of the first part, under the said security, and that he 
has done no act or thing whereby the said principal sum of $ is 
or has been received, released, discharged, or incumbered.

In witness whereof, the parties to these presents have hereunto 
set their hands and seals, the day and year first above written.

Signed, sealed and delivered
in the presence of A. B. [l.b.]

Y. Z. C. D. [l.b.]

Assignment of Mortgage.
(By Indorsement.)

This Indenture, made the day of , one thousand
nine hundred and . Between C. I). within named, of the first
part, and E. F., of. etc., of the second part, Witnesseth, that the
party of the first part, in consideration of the sum of $ , to
him paid by the party of the second part, the receipt whereof is
hereby acknowledged, hath granted, bargained, sold and assigned, 
and by these presents doth grant, bargain, sell and assign, to the 
party of the second part, his heirs, executors, administrators and 
assigns, all the right title, interest, claim and demand whatsoever of 
him, the party Of the rst part. <>f, in and to the lands and iNMNItl 
mentioned and described in the within mortgage. And also to all 
sum and sums of money secured and payable thereby and now re­
maining unpaid, To nave and to hold the same, and to ask, demand, 
sue for, and recover the same, as fully to all intents and puritoses ns 
he, the party of the first part, now holds and is entithsl to the same.

In Witness whrreof, the parties to these presents have hereto set 
their hands and stals, the day and year first above written.

Signed, sealed and delivered
in the presence of C. D. [l.s.]

Assignment of Debts.
This Indenture, made the day of , 19 , Between

A. B., of, etc., of the one part, and C. D., of. etc., of the other part:
Whereas, the said A. B. hath, for some time past, carried on the 

business of a Tailor, at . aforesaid, and in the course of such
business the several persons whose names are mentioned in the 
schedule hereunder written, have become indebted to him in the 
several sums of money set opposite to their respective names in 
such schedule, and he hath contracted with the said C. D. for the 
absolute sale of the some debts for the sum of $

C.L.—5th ED. 3
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Now this Indenture witneeieth that in consideration of $ 
to the said A. B., paid hjr the enid C. D.. on the execution hereof, 
(the receipt whereof is herel>y acknowledged), He, the said A. B. 
doth hereby assign and transfer unto the said C. I)., his executors, 
administrators and assigns, All and singular the several délits nnd 
sums of money mentiom-d In the schedule hereunder written, which 
are now due and owing to the said A. B. from the several posons 
whose names are mentioned In the same schedule. And all the right 
ami interest, claim and demand whatsoever of the said A. B., to and 
In the same debts and premises. To have, receive and take the said 
debts, sums of money and premises hereby assigned unto and to the 
said C. D.. his executors, administrators and assigns, for his and their 
own absolute use and tieneflt. And the said A. B. doth hereby 
absolutely ami irrevocably constitute and ap|M>int the said C. D.. his 
executors, administrators and assigns, the true and lawful attorney 
and attorneys, of him the said A. B., his executors or administrators 
in his or their name or names, or otherwise to receive: and if the 
said C. I)., his executors, administrators or assigns, shall deem it 
exi»edient so to do, to sue for and recover the said debts, sums of 
money and premises hereby assigned, or any of them: and when the 
►nine respectively, or any part thereof, shall lie received, to give dis­
charges for the same. And generally to perform all acts whatsoever 
which shall be requisite in order to give complete effect to the assign 
ment hereby made, and to apiioint a substitute or substitutes for all, 
or any of the purposes aforesaid, and such substitution at pleasure 
to revoke: the said A. B. hereby ratifying and confirming and 
agreeing to ratify and confirm whatsoever his said attorney or 
attorneys, or his or their substitute or substitutes, shall lawfully do 
in the premises. And the said A. B. doth hereby for himself, his 
heirs, executors and administrators, covenant with the said C. D., 
his executors, administrators and assigns, that the said several debts 
hereby assigned, or intended so to be, ore now due and owing to him, 
and that he, his executors or administrators will not at any time here­
after revoke the power or authority hereinbefore contained, or 
receive, coni|H>und for or discharge the said several debts, or any, or 
either of them, or any part thereof respectively, or release or interfere 
in any action or suit which shall or may be commenced in his, their, 
or either of their names, in pursuance of these presents, for the 
recovery of the same, without the consent in writing of the said C. D., 
his executors, administrators or assigns, but will at all times avow, 
justify and confirm all such matters and things, process and proceed­
ings, as the said C. D., his executors, administrators or assigns, or 
aajr otiw par— or parmi, by <>r tbroifb ins <>r t heir direct 
procurement, shall in pursuance of the power hereinbefore contained, 
do. commence, bring or prosecute upon, or by reason or means of the 
said debts and premises; and further that he, the said A. B., his 
executors and administrators, will at all times hereafter on the re­
quest, ami at the costs of the said C. D., his executors, administra­
tors or assigns, make, do aud execute all such furthei assignments, 
letters of attorney, acts, deeds, matters and thing* for the more 
effectually assigning and assuring unto the said C. D., his executors, 
administrators nnd assigns, the said several debts and premises, ami 
enabling him or them to recover and receive the same respectively, 
for his nnd their own absolute use ami lienefit in manner aforesaid, 
according to the true intent and meaning of these presents, as by 
the said C. D , his executors, administrators or assigns, shall lie 
reasonably required. And the said C. D. doth hereby for himself, his 
heirs, executors, administrators nnd assigns, covenant with the said
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A. B., hie executors nud administrators, that he, the said 
C. D., hie executors, administrators or assigns, will at all times 
hereafter save harmless, and keep indemnified the said A. B., his 
executors or administrators, from and against all losses, costs, 
charges, damages and expenses, by reason of his or their name or 
names being used in any action, suit or other proceeding, which shall 
or may lie brought or Instituted by the said C. D., his executors, 
administrators or assigns, or his or their substitute or substitutes 
under or by virtue of the power or authority in that behalf herein­
before contained, or otherwise by reason or in consequence of the 
same power or authority, or in relation thereunto.

In witness, etc.,
Signed, etc., A. B. [L.S.]

Y. Z. C. D. [l.s. ]
The Schedule to whieh thi above written Indenture refers.

Name of Debtor. Amount 
of DaU Name of Debtor. Amount 

of debt.

John Smith »100 00 Henry Bastion $118 25

William Jones •150 00 Ac.

John Jacobs $200 00 Ac.

Received on the day of the date of the above-written Indenture 
of the above named C. D., the sum of $ , being the considera­
tion money above mentioned to be paid by him to me.

Witness, A. B.
Y. Z.

Norn—In all rases, where the rnnsideratinn fnr s deed 1* money paid hy the 
one party to the other, a receipt. In the above form, should l>e written upon the 
instrument, aud signed and witnessed.

Another Form.
Know all men by these presents, that I, A. B., of, etc., in con­

sideration of the sum of $ paid to me by C. D.. of etc., (the
receipt of which is hereby acknowledged) do hereby sell, assign and 
transfer, unto the said C. D., his executors, administrators ami 
assigns, all my claims and demands against E. F., of, etc., for debt, 
due to me and all actions against the said E. F., now jiending in 
my favour and all causes of action whatsoever against him.

And I do hereby nominate and appoint the said C. D., his execu­
tors, administrators and assigns, my attorney or attorneys irrevoc­
able, and do give him and them full power and authority to institute 
any suit or suits against the said E. F., and to prosecute the same, 
and any suit or suite which are now pending, for any cause or causes 
of action in favour of me, against the said E. F., to final judgment 
and execution; and such execution to cause to be satisfied by levy­
ing the same on any real or personal estate of the said E. F. in due 
course of law, and the proceeds thereof t.. tafce an4 apply to Ins * 
their own use; but it is hereby expressly stipulated that all such 
acts and proceedings are to be at the proper costs aud charges of the 
said C. D., his executors, administrators or assigns, without expense
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And I do further empower the said C. D., his executors, adminis­
trators and assigns, to appoint such substitute or substitutes as he 
or they shall see fit, to carry into effect the objects and purposes of 
this authority, or any of them, and the same to revoke from time to 
time, at his or their pleasure, I, the said A. B., hereby ratifying and 
confirming all the lawful acts of the said C. I)., his executors, admin­
istrators and assigns, in pursuance of the foregoing authority.

Witness my hand and seal this day of , 19
Signed, sealed and delivered

in the presence of A. R. Il.s.J
Y. Z.

Assignment of a Policy of Fire Insurance by Indorsement.

Know all men by these presents, that I, the within named A. B.. 
in consideration of the sum of $ to me paid by C. I>., of, etc.,
(the receipt whereof is hereby acknowledged! have assigned and 
transferred, and by tTiese presents do absolutely assign and transfer 
unto the said C. D., his executors, administrators and assigns. All my 
right, title and interest to and in the within policy of insurance, 
with full power to use my name so far as may be necessary to enable 
him fully to avail himself of the interest herein assigned, or hereby 
intended to be assigned, but at his own costs and charges.

A' witness my hand and seal, this day of 1® .
in the presence of A. B. [l.b.]

Y. Z.

Assignment by Bill of Sale of Goods.

This Indenture made the day of 10 . Between
A. B., of, etc., (vendor), of the one part, and C. D., of, etc., (pur­
chaser), of the other part.

Whereas, the said A. B. hath contracted with the said C. D. for 
the absolute sale to him of the goods, chattels, furniture and effects 
comprised in the schedule hereunder written or hereto annexed, and 
now on the premises situate at, etc., (describe the place), at or for 
the price or sum of $ . Now this Indenture witnesseth, that in
pursuance of the aforesaid agreement, and in consideration of the 
sum of $ . now paid to the said A. B. by the said C. D., the
receipt whereof is hereby acknowledged, He, the said A. B.. by these 
presents doth assign and set over unto the said C. D„ his executors, 
administrators and assigns, All and singular the household furniture, 
goods, chattels and effects comprised and set forth in the schedule 
hereunder written or hereunto annexed, and all the advantages there­
of, ami all the right, title, interest, possibility, property, claim and 
demand of him, the said A. B., into, out of or upon the said furniture, 
goods, chattels, and effects, and every part thereof. To have, hold, 
receive and take the said furniture, goods, chattels and effects 
hereby assigned or expressed, or intended so to be, unto the 
said C. D„ his executors, administrators and assigns absolutely. 
And the said A. B. doth hereby for himself, his heirs, 
executors and administrators covenant with the said C. D., his 
executors, administrators and assigns, that he, the said A. B., now 
hath in himself absolute authority to assign the several premises 
hereby assigned or expressed and intended so to be, unto the said 
C. D., his executors, administrators and assigns, in manner afore­
said: And that the said A. B., his executors and administrators, and
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all persons claiming under him and them, shall at any time or 
times hereafter, on the request, and at the costs and charges of the 
said C. D., his executors, administrators and assigns, do and execute 
all such acts and assurances for more effectually assuring the said 
premises hereby assigned or expressed, and intended so to be, unto 
the said C. D., his executors, administrators and assigns, and placing 
him and them in possession of the same in manner aforesaid and 
according to the true intent and meaning of these presents, as by 
him or them, or his or their counsel in the law shall be devised, 
advised and required.

In witness whereof the parties to these presents have hereunto 
set their hands and seals the day and year first above written.

Signed, sealed and delivered
In the presence of A. B. [l.s.].

V Z.
TÜe Schedule referred to in the above written Indenture.
(Here net out * full and particular description of the good*—they muet he 

described with *uch detail as to render them easy of Identification, i

Another Form.

This Indenture, made day of 19 , Between A. R.,
of. etc., of the first part, and C. R., of, etc., of the second part.

Whereas, the said party of the first part is possessed of the 
chattels hereinafter set forth and enumerated and hath contracted 
with the said party of the second part, for the sale to him of the 
same, at the sum of $

Now this Indenture witnesseth, that in pursuance of the said 
agreement, and in consideration of the sum of $ of lawful
money of Canada, now paid by the said party of the second part to 
the said party of the first part, (the receipt whereof is hereby 
acknowledged), He, the said party of the first part, hath bargained, 
sold, assigned, transferred and set over, and by these presents doth 
bargain, sell, assign, transfer, and set over unto the said party of the 
second part, his executors, administrators and assigns, afl those 
the said chattels and effects following, that is to say, (here enum­
erate the several articles intended to be assigned with such cer­
tainty as that they may be easily identified), And all the right, title, 
interest, property, claim and demand whatsoever, both at law and 
in equity or otherwise howsoever, of him the said party of the first 
part, of, in, to and out of the same, and every part thereof.

To have and to hold the said hereinbefore assigned premises 
and every part thereof, with the appurtenances, and all the right, 
title and interest of the said party of the first part therein as afore­
said, unto and to the use of the said party of the second i»art, his 
executors, administrators and assigns to and for his and their sole 
and only use forever.

And the said party of the first part doth hereby, for himself, his 
heirs, executors and administrators, covenant, promise and agree 
with the said party of the second part, his executors and adminis­
trators, in manner following, that is to say:

That he, the said party of the first part, is now rightfully and 
absolutely possessed of and entitled to the said hereby assigned 
premises and every part thereof, and that the said party of the first 
part now has in himself good right to assign the same unto the said 
party of the second part, his executors, administrators and assigns.



70 THE CANADIAN LAWYER.

iu manner aforesaid and according to the true intent and meaning 
of these présenta; And that the said party hereto of the second part, 
his executors, administrators and assigns, shall and may from time 
to time and at all times hereafter peaceably ami quietly have, hold, 
possess and enjoy the said hereby assigned premises and every part 
thereof to and for his and their own use and benefit, without any 
manner of hindrance, interruption, molestation, claim or demand 
whatsoever, of, from or by him, the said party of the first part, or 
any persou or persons whomsoever; And that free and clear and 
freely and absolutely released and discharged or otherwise at the 
costs of the said party of the first part, effectually indemnified from 
and against all former and other bargains, sales, gifts, grunts, titles, 
charges and incumbrances whatsoever; And, moreover, that be, 
the said party of the first part, and all persons rightfully claiming 
or to claim any estate, right, title or interest of, In or to the said 
hereby assigned premises or any part thereof, shall and will from 
time to time and at all times hereafter, upon every reasonable 
request of the said party of the second part, his executors, adminis­
trators or assigns, but at the costs and charges of the said party o' 
the second part, make, do and execute or cause to be made, done 
and executed all such further acts, deeds, and assurances for the 
more effectually assigning and assuring the said hereby assigned 
premises unto the said party of the second part, his executors, ad­
ministrators and assigns, in manner aforesaid and according to the 
true Intent and meaning of these presents, as by the said party of 
the second part, his executors, administrators or assigns, or hie or 
their counsel, shall be reasonably advised and required.

In witness, etc. A. B. [l.s ]
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AUCTIONS AND AUCTIONEERS.

An auctioneer is a person who is authorized to sell goods 
or merchandise or lands at public auction or sale for a re­
compense, or (as it is commonly called) a commission. He 
cannot bny: he can only sell. Primarily, he is deemed in 
law the agent of the seller of the goods only; but for certain 
purposes he is also deemed to be the agent of both buyer 
and seller. Thus, by knocking down the goods sold to the 
person who is the highest bidder, and inserting hie name in 
his book or memorandum, he is considered as the agent of 
both parties: and the memorandum so made by him will bind 
both parties, as being a memorandum sufficiently signed by 
an agent of both parties within the Statute of Frauds before 
referred to in the chapter on Agreements. Before the knock­
ing down of the goods, he is, indeed, exclusively the agent 
of the seller; but after the knocking down, he becomes also 
the agent of the purchaser, and the latter is presumed in law 
to give him authority to write down his name as purchaser. 
An auctioneer has also a special property in the goods sold by 
him, and a lien on the same and on the proceeds thereof, 
for his commission; and he may sue the purchaser at the sale 
in his own name, as well as in the name of his principal. An 
auctioneer can sell only for ready money, unless there be 
some usage of trade to sell on credit, or unless the terms of 
sale are on credit.

Auction sales should be conducted with the strictest fair­
ness, and due notice of the sale ought to be given. Every 
bona fide bid should be taken down. Before proceeding to 
sell, the conditions of sale ought to be read or announced. 
Usually these conditions are written or printed: but the 
verbal declarations of the auctioneer at the sale, where they 
do not contradict the written conditions, are binding.

Although the entry by the auctioneer in his book is a 
sufficient memorandum to bind both seller and buyer, yet 
in every sale of land it is usual to have agreements of sale 
and purchase signed by auctioneer and purchaser.

Forms of such agreements, and ordinary conditions of 
sale, are subjoined. It is proper to have the written and 
signed agreement endorsed on, or attached to, the particu­
lars and conditions of sale.
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In Ontario, umler Tho Consolhinted Municipal Act, 3 I'M. 
VII., c. 19, s. 583, by-laws may be passed by the coun­
cils of counties and towns separated from the county for muni­
cipal purposes, and of cities having less than 100,000 in­
habitants, and by the Boards of Commissioners of Police in 
cities having 100,000 inhabitants or more, for licensing, 
regulating and governing auctioneers and other persons sell­
ing or putting up for sale goods, wares, merchandise or 
effects by public auction, and for prohibiting the granting 
of such license to any applicant who is not of good character, 
or whose premises are not suitable for the business, or upon 
residential or other streets in which in the opinion of the 
council it is not desirable that the business of auctioneers 
should be carried on, such qualifications to be determined by 
such means as the by-law provides; and for determining the 
time such license shall be in force.

Sales of land in Ontario must be without reserve, unless 
the contrary is stated in the particulars or conditions of sale. 
If the vendor, or seller, reserves the right to bid, this fact 
must be similarly disclosed ; otherwise the auctioneer is not 
at liberty to receive any bid from the vendor, or any agent 
of his.

In Manitoba. Saskatchewan and Alberta there are simi­
lar statutory provisions as to auction sales of goods, but 
not of land.

In Nova Scotia, under the Municipal Act (R. S X. S. 
cap. 70), municipals councils have the power to make by­
laws in respect to licensing auctioneers, pedlars, hawkers 
and trailers of goods, with power to discriminate between 
those who arc ratepayers and those who are not, as to the 
amount of the license fee to be charged, provided such by­
law shall not affect the products of the farm, the forest or 
the sea. The town council of an incorporated town has 
similar powers under the Towns’ Incorporation Act (R. S. 
N. S. cap. 71), and the city charters of Halifax (1907, s. 
487) and Sydney (Acts 1903. s. 308. s-s. 92), make similar 
provision.

FORMS.
Memorandum to be atoned bo an Aurlivneor, after a Sate of Land.
I hereby acknowledge that A. B. has been thie ilay declared by 

me the highest bidder, and purchaser of (describe the land] at the 
stint of $ , [or at the sum of $ per acre or foot], and
that he has paid into my hands the sum of $ as a deposit,
and in part payment of the purchase money, and I hereby agree 
that the vendor, C. D., shall in all respects fulfil the conditions of 
sale hereto annexed.

Witness my hand, the day of , 19
T. B., Auctioneer.
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Memorandum to be signed by Purchaser.

I hereby acknowledge that I have this day purchased at public 
auction nil that [describe the land] for the sum of $ , lor for
the price of $ per acre or per foot], and have paid into the
hands of T. B., the auctioneer, the sum of $ ns a deposit,
and in part payment of the said purchase money; and I hereby 
agree to pay the remaining sum of $ , unto C. D„ the
vendor, at , on or before the day of , and in
all other respects on my part to fulfil the annexed conditions of 
sale

Witness my hand, this day of 19 .
A. B.

Conditions of Sate of Goods.

1. The highest bidder to be the purchaser; and if any dispute 
snail arise ns to the last or highest bidder, the property shall be im­
mediately put up again at the former bidding.

2. No person to advance less than $ at a bidding.
3. The purchasers to give in their names, and places of residence

(if required), and pay down a deposit of per cent., in part pay­
ment of purchase money; in default of which, the lot or lots so 
purchased will be immediately put up again and re-sold.

4. The lots to be taken away at the buyer's expense, within three 
days after, and the remainder of the purchase money to be paid on 
or before delivery.

5. Upon failure of complying with these conditions, the deposit 
money shall be forfeited : and all lots uncleared within the time 
aforesaid shall be resold by public auction or private sale, and the 
deficiency, if any, on such re-sale shall be made good by the de-

Conditions of Sale of Land.

1. The highest bidder shall be declared the purchaser; and if 
any dispute shall arise us to the lust or highest bidder, the property 
shall be immediately put up again at the former bidding.

2. No person shall advance at any one bidding less than $ ,
or retract his or her bidding; and the vendors, by themselves or 
their agent, shall be at liberty to bid once for the property.

3. The purchaser shall pay, immediately after the sale, to the ven­
dors' solicitor, a deposit of per cent, in part payment of the
purchase money, and sign an agreement for the payment of the re­
mainder on or before the day of . 19 The premises
will he sold subject to all defects or imperfections of title, if any, 
subsisting before the commencement of the title of the present ven­
dors, and not occasioned by any act done by them or any person 
claiming under or in trust for them; [and subject also to the several 
mortgages outstanding appearing on the certificate of the registrar 
of the county of , which will be produced at the time of
sale.]

4. The purchaser shall accept a conveyance from the vendors, to 
be prepared at his own expense, on payment of the remainder of 
the purchase money ; and possession will be given on completion of
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the purchase: from which time the purchaser shall be entitled to 
the rents and profits. But if, from any cause, the remainder of the 
purchase mossy shall set !"• paid oa the day of ,
10 , the purchaser shall pay interest for the same at the rate of 

per cent., from that day to the day of payment; but, never­
theless, this stipulation is without prejudice to the vendors' right of 
re-sale under the last of these conditions.

5. If any mistake be made in the description of the property, or 
tnere be any other error in the particulars of sale, the same shall 
not annul the sale, but a compensation or equivalent shall be given, 
or taken, as the case may require, according to the average of the 
whole purchase money (on such error or mis-statement being pro\ed): 
such compensation or equivalent to be settled by two referees or 
their umpire—one referee to be chosen by each party, within irn 
«lays after notice given of the error, and the umpire to be chosen 
by the referees immediately after their appointment.

U. The purchaser shall not be entitled to the production of any 
title deed other than such ns are in the vendors' hands, [or in the 
hands of the several mortgagees.]

7. Upon failure ol complying with the above conditions, the de­
posit shall be forfeited, and the vendors shall be at full liberty 
(with or without notice) to re-sell the property by public auction or 
private sale; ami if, on such re-sale, there should be any deficiency, 
the purchaser shall make good such deficiency to the vendors, to­
gether with all expenses attc nling such re-sale; the same to be re­
coverable as liquidated damages.

Note—Special conditions may be necessary to meet particular cases, but the 
above conditions will meet ordinary vases. Except in very plain and simple 
cases, the services of a professional man should be procured.

The Standing Conditions of the High Court of Justice in Ontario, for 
Sales of Lands.

1. No person shall advance less than $10 at any bidding under 
$500, nor less than $20 at any bidding over $500; and no person 
shall retract his bidding.

2. The highest bidder shall be the purchaser, and if any dispute 
arise as to the last or highest bidder, the property shall be put up 
at a former bidding.

3. The parties to the suit with the exception of the vendor, and 
(naming any parties, trustees, agents, or others in a fiduciary situ­
ation), shall be at liberty to bid.

4. The purchaser shall, at any time of sale, pay down a deposit
in proportion of $10 for every $100 of the purchase money to the 
vendor, or his solicitor; and shall pay the remainder of the pur­
chase money on the day of next; ami upon such pay­
ment the purchaser shall be entitled to the conveyance, and to be let 
into possession; the purchaser at the time of such sale to sign an 
agreement for the completion of the purchase.

5. The purchaser shall have the conveyance prepared at his own 
expense, and tender the same for execution.

6. If the purchaser fail to comply with the conditions aforesaid, 
or any of them, the deposit and all other payments thereon shall be 
forfeited, and the premises may be re-sold, and the deficiency, if 
any, by such re-sale, together with all charges attending the same, 
or occasioned by the defaulter, are to be made good by the defaulter.
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bills of exchange, promissory notes and
CHEQUES.

A promissory note is an unconditional promise in writing 
made by one person to another, signed by the maker, en­
gaging to pay, on demand or at a fixed or determinable fu­
ture time, a sum certain in money, to, or to the order of, a 
specified person, or to bearer. The person who makes the note 
is called the drawer, or maker; the person to whom it is pay­
able, the payee; the person endorsing it, the endorser, and 
he to whom the endorser transfers his interest therein by 
such endorsement, the endorsee. The person in wh(/se pos­
session it is, is called the holder. Minors cannot be parties 
to a note or bill of exchange.

To constitute a valid promissory note, the following 
facts are requisite: It must be in writing; the promise to pay 
must be an absolute, and not a conditional promise; it must 
promise to pay money; and the amount must be fixed and 
certain, and payable at a fixed period of time or upon some 
event which must certainly occur. If no time is fixed in the 
note for its payment, it is payable on demand; if payable 
to a fictitious person, it is payable to the bearer. If it bears 
no date, the time will run from the first day it can be proved 
by evidence the note was in existence.

No precise form of words is indispensable. Equivalent 
expressions may be used for both the words “ promise ” and 
“pay,” if the meaning is preserved ; but, to run no risks, it 
is well to use the common forms and words, which are given 
hereinafter.

A note signed by more than one person is either joint, 
or joint and several. If two or more persons desire to become 
responsible so that one cannot be sued upon it without the 
other or others, the note should read, “ We jointly, but not 
severally, promise.” If each intends to become respom hie 
for the whole debt without regard to any defence the others 
might have or subsequently acquire to resist payments, it 
should run thus, “ We jointly and severally promise;” the 
holder may then sue all jointly or each separately, at hie 
election. If the note reads simply, “ I promise,” etc., and is 
signed by several makers, it is several as well as joint.

Stamps are no longer necessary t° be affixed to a bill or 
note
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An accommodation note is one upon which the maker 
receives no consideration, but which he makes for the pur­
pose of lending the payee, or other party, his credit to enable 
the payee to raise money thereupon. Upon such a note the 
party for whose accommodation it was made cannot recover 
from the person thus lending him the use of his name; but 
if it is endorsed for value by the former to a third person, 
that third person may recover from the original maker or 
party lending his name and credit, the amount he has ad­
vanced upon it, even though such third person is aware that 
the transaction was an accommodation. If a person, at the 
time of taking any note (except an accommodation note), has 
notice that it is void in the hands of the payee ui>on any 
legal grounds, he places himself, by such taking, in pre­
cisely the some position as the payee, unless some inter­
mediate endorser or transferor between him and the maker 
had not such notice or knowledge. If the holder took the 
note innocently, and for value, and without knowledge of 
transactions affecting its validity, he may recover upon it, 
unless, indeed, the note be a forgery, when it is altogether 
void as to all parties. Various circumstances will render a 
note void; thus, if obtained by fraud, or founded upon a 
fraudulent consideration, it is void. So if an unfair advan­
tage is taken of the maker, or the note procured from him 
when intoxicated. Also, if the consideration is an illegal 
one, as contrary to general public policy, or statute, as for 
future illicit intercourse, to bribe a public officer, or for a 
wager, or gaming debt, or the suppression of criminal pro­
ceedings. Hut a note given for past seduction is good. A 
material alteration in any part of the note, o$ in the date, 
amount, or time of payment discharges all parties not aware 
of and consenting to such alteration.

By B. S. C. IttOti, c. lit», ss. 14, 15, 16, it is provided 
that “ Every bill or note the consideration of which con­
sists, in whole or in part, of the purchase money of a 
patent right, or of a partial interest, limited geographically 
or otherwise, in a patent right, shall have written or printed 
prominently and legibly across the face thereof, before the 
same is issued, the words ‘given for a patent right’; and 
without such words thereon such instrument and any re­
newal thereof shall be void, except in the hands of a holder 
in due course without notice of such consideration.” An 
indorsee takes such a note subject to any defence or set-off 
which would have existed between tbe original parties. The 
penalty for knowingly issuing or indorsing an instrument 
of this kind without these words upon it, is imprisonment
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for any term not exceeding a year or a fine not exceeding
8800.

Where a note ie transferred after it ie dishonoured or is 
overdue, it is taken (even though value be given for it) sub­
ject to all equities, or rights of set-oiT which would attach 
to it as against the original payee, and the holder can re­
cover no more than the original payee could have recovered, 
save in the case of accommodation endorsements.

Notes bear interest from date only where it is so expressed 
on the face of them. Otherwise they bear interest, in most 
Provinces, from the time action may be brought on them, 
that is, when they become payable. If payable on demand, 
or at sight, presentment must be made lieforc interest will 
run. If interest at a greater rate than the legal rate is agreed 
to be paid, the rate should be specially mentioned upon their 
face.

A general endorsement is eifected by the endorser's writ­
ing his name on the back of the note; this evidences an 
agreement to pay the note in the event of a refusal by the 
maker to pay, and of prompt notilication thereof lo the 
endorser. A special endorsement is effected by a written 
direction, upon the face of the note, that payment is to be 
made to a particular person; as, “ Pay to George Brown or 
order.” If the endorser wishes to be free from all liability, 
he should add to his endorsement the words, “ without re­
course.” A note payable to A. B. without adding the words 
“ or order.” or “ or bearer,” ie negotiable and payable to 
the order of the payee.

The endorsement of a note passes no property, unless the 
endorser had, at the time, a legal property in it. When 
payable to a firm or partnership, any member of the firm 
may endorse it if the firm is continuing, but if the firm has 
been dissolved each member or his representatives must en­
dorse; if payable to several persons, not partners, the en­
dorsement must be by all of them; upon insolvency of the 
payee, his assignee is the pro|>er person to endorse, and after 
his death, his executors or administrators.

By endorsement of a note, the endorser becomes merely 
security that the maker will pay it when due. If the holder 
neglects to demand payment, nr receives part of the money 
from the maker, giving further time for the balance, the 
endorser, unless he has expressly consented, is discharged 
from all liability. Whatever discharges prior endorsers will 
also discharge all subsequent endorsers. To hold the en­
dorser, pavmenf of the note must be promptly demanded of 
the maker when the note is due, if such demand can be
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made. Neglect to make any demand will not be excused 
by the insolvency or death of the maker; if dead, the demand 
mould be made on the executor or administrator, or at the 
residence of the deceased. If the maker has left the country, 
demand should be made at his dwelling-house or last place 
of business.

On all notes save those pa'able on demand three days 
(called days of grace) beyond the time appearing on the face 
of the note are allowed within which payment may be made. 
These days of grace are reckoned exclusive of the day when 
the note would otherwise fall due, and without deduction of 
Sundays or holidays. If the last day falls on a Sunday or 
other non-juridical day (commonly called a llank holiday) 
the note will become due upon the next juridical day. Thus 
a note due (or of which the last day of grace falls upon the 
twenty-fifth day of December, is payable, in Canada, on the 
twenty-sixth, unless the latter day chances to be a Sunday, 
or other holiday, when it is due upon the twenty-seventh or 
next juridical day. In computing days of grace, the day of 
the date of the note is not reckoned. The word “ month ” 
in a note or draft means calendar, and not lunar, month; 
thus, a note at one month, dated the thirty-first day of Janu­
ary, falls due three days after the twenty-eighth day of Feb­
ruary, or, in Leap-year, the twenty-ninth.

In Canada, non-juridical days or Hank holidays, are as 
follows:—Sundays, New Year’s Day. Good Friday, Easter 
Monday, Victoria Day, labour Day, Christmas Day, the day 
appointed to celebrate the Birthday of the reigning Sover­
eign, and any day appointed by proclamation for ^ public 
holiday, or for a general fast or thanksgiving throughout 
the Dominion; and the days next following New Year1-- Day, 
Christmas Day, Victoria Day, Dominion Day, and the Birth­
day of the reigning sovereign when such days respectively 
fall on Sunday.

In Quebec, in"addition to above days. The Epiphanv. The 
Ascension, All Saints Day, and Conception Dav. Also in 
the various Provinces, any day appointed by the Lienten- 
anLGovcrnor of the Province for a public holiday, or for a 
public fast or thanksgiving to lie observed in the particular 
Province.

The presentment necessary to charge an endorser must 
be carefully attended to, both as to place and time, and as 
to the person to whom presentment must be made. The note 
must be presented on the very day it falls due. If payable at 
a bank, and the holder is there on that day until the hour 
for closing, demanding payment, that will lie sufficient to
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charge the endorser. If expressed on its face to be payable 
at a particular bank, or other place, and “ not otherwise or 
elsewhere,” presentment must be made there, but if these 
words be not inserted, presentment to the maker in person 
at any place will be sufficient to charge him; if no place of 
payment be named in tbe note, it must be presented either 
to the maker personally, or, during business hours, at his 
usual place of business, or, within reasonable hours, at his 
dwelling house. If payable by a firm, a presentment to any 
one partner, or at the firm's usual place of business, is good; 
but payment of a joint note, not made by partners, must 
be demanded of all the makers severally. Even though the 
note has been lost, or mislaid, or accidentally destroyed, the 
holder must still make a regular and formal demand, ten­
dering a sufficient indemnity if required by the party pay­
ing, to protect that party in making the payment. A lost 
note or draft, not yet due, should be advertised in the public 
press, to prevent its being transferred to an innocent holder.

The demand must be made upon the last of the days of 
grace; an earlier demand is of no validity. Notes payable at 
sight, or on demand, must be presented within a reasonable 
time, to charge the endorser. The question of what is a rea­
sonable time will be determined by the circumstances of each 
case.

Where payment is, upon proper presentment, refused, 
the holder must promptly notify the endorsers, and inform 
them that he will hold them liable for the payment of the 
note. Should this be neglected, the endorsers will be no 
longer liable. In the case of an inland note, a notice, either 
verbal or written, by the holder personally or by his agent, 
is sufficient; but in the case of a foreign note, it is necessary 
(and in both cases it is advisable) to place it in the hands of 
a Notary Public, inasmuch as the law provides that the pro­
test and certificate of such public officer shall be prima facie 
evidence of the facts therein contained. He is also respon­
sible to the holder for any neglect in giving the proper 
notices.

By the Bills of Exchange Act, 11. S. C. 1906, c. 119. s. 
103, it is provided as follow s :—“ Notice of the protest or dis­
honour of any bill payable in Canada, shall notwithstanding 
anything in this Act contained, be sufficiently given, if it is 
addressed, in due time, to any party to such bill entitled to 
such notice, at his customary address or place of residence, 
or at the place at which such bill is dated, unless anv such 
party has, under his signature, designated another place, in 
which case such notice shall be sufficiently given if addressed
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to him, in due time, at such other place, s.-s. 2. Such notice, 
so addressed, shall be sufficient, although the place of resid­
ence of such party is other than either of the places aforesaid, 
and shall be deemed to have been duly served and given for 
all purposes if it is deposited in any post office, with the 
postage paid thereon, at any time during the day on whieh 
such protest or presentment has been made, or on the next 
following juridical or business day; s.-s. 3. Such notice shall 
not be invalid by reason of the fact that the party to whom it 
is addressed is dead." Should any party, since the date of 
his signature, and to the knowledge of the holder, have died 
or become insolvent, the notice should be addressed to his 
proper representatives, or assignee, if any.

As regards the time within which such notice of dis­
honour is to be given, the law is as follows:—The notice 
must be given as soon as the bill is dishonoured, and must 
be given not later than the next following juridical or busi­
ness day. If there are several endorsers, each is allowed 
a day after himself receiving notice, to notify the endorser 
prior to himself. The notice should in its terms be full and 
exact, informing the party to whom it is given of the non­
payment, and that the party giving it looks to him for pay­
ment.

A bill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person 
giving it, requiring the person to whom it is addressed to 
pay, on demand or at a fixed or determinable future time, 
a sum certain in money to or to the order of a specified per- 
son, or to bearer, li. S. (’. 1808, c. 118, s. 17.

The person signing the bill is called the drawer; the 
person on whom the order is made, the drawee: if the latter, 
or another person, accepts the bill, he is called the acceptor; 
the party in whose favour the bill is made, is called the 
payee; any person who writes his name on the back of it, 
an endorser; he to whom it is transferred by such writing, 
the endorsee; and any party in possession of the bill and 
entitled to receive the money upon it, the holder.

An inland bill is a bill which is, or on the face of it pur­
ports to be both drawn and payable within Canada, or drawn 
within Canada upon some person resident therein; any 
other bill is a foreign bill. The same principles of law may 
be said generally to govern foreign and inland bills alike, 
but one difference is that foreign bills must be protested 
for non-acceptance, or non-payment, while inland bills need 
not, except in the Province of Quebec. It should also he ob­
served that the laws and business customs of the foreign
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country in which a foreign bill is drawn or payable, or in 
which the party to be charged resides, may, even in Canad­
ian Courts, regulate certain particulars of the contract, as 
the time of payment, formalities of protest and of 
notices, etc.

Foreign bills of exchange sometimes consist of several 
parte, usually three, supposed to be mailed at different 
dates, called a set, each part containing a condition that it 
shall be |iaid only if the others remain unpaid; the whole 
set, however, making but one bill. Mach part ought 
to be delivered to the payee. The principles of law already 
enunciated as applying to promissory notes apply also, in 
large part, to bills of exchange.

As with regard to promissory notes, no precise form 
of words is required to constitute a bill of exchange, though 
generally adopted and recognized forms should be fol­
lowed. To make a bill negotiable, the words * or order,** “ or 
bearer” or other similar words, should appear on its face.

It is safer to present all bills for acceptance, although, 
unless payable at sight, or at so many days after sight, 
or after demand, presentment for payment is all that is ab­
solutely necessary, except where a bill expressly stipulates 
that it shall be presented for acceptance or where it is drawn, 
payable elsewhere than at the residence or place of business 
of the drawee, when it must be presented for acceptance 
before it can be presented for payment. An acceptance of 
an inland bill must be in writing upon the bill, and should 
be signed by the acceptor. The mere signature of the ac­
ceptor without additional words is sufficient. It may vary 
the terms of the bill as to place of payment, or even time 
or amount; but if the acceptance vary from the express terms 
of the bill, the holder has a right to treat the bill as dis­
honoured. If he choose to take a qualified or partial accept­
ance, he should at once notify the other parties. A bill 
esnnot lie drawn payable upon a contingency, or condition, 
but may be so accepted, if the holder is willing.

Should acceptance be refused, the bill should be pro­
tested at once for non-acceptance, and the drawer and en­
dorsers notified.

After a bill has been protested for non-acceptance, any 
person not already a party to the bill may accept it, as it 
is called, “ for honour ” or “ supra protest,” for the honour 
of the bill generally, or of some particular party to it. This 
evidences a conditional undertaking to pay the bill if the 
drawer should not, and may he given where, after the ordin- 

e.L.—Brn ed. 6
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ary acceptance, the acceptor becomes insolvent or absconds. 
Such acceptance enures to the benefit of all parties subse­
quent to him for whose honour it is given. The acceptor for 
honour is entitled to notice of non-payment.

Endorsements may be written either upon the face or 
on the back of a bill. They may be written in pencil. If the en­
dorsement is a mere signature of the party transferring, with­
out any other words, it is culled an endorsement in blank. 
Where the words “ Pay A. B.” or “ Pay A. B., or order,” are 
written, this is termed a special endorsement. Bills and 
notes may be endorsed before they are complete. If a bill 
not due be paid, but left in the holder's hands, a person 
taking it before it is due, in good faith and without notice of 
the payment, may sue upon it.

An endorsement may be restrictive, and stop the nego­
tiability of a bill, as, “ Pay C. D., or order, for my use; or it 
may be qualified, as “ without recourse,” so as to exempt 
the endorser from personal liability in case of dishonour.

An agent or partner should endorse in the same form as 
that in which he draws a bill. The place where a bill is 
drawn need not be stated or written on the bill. If a place 
be stated, it will be presumed that the drawer resides there, 
and if only a general description be given, as “ Toronto ” or 
“ Halifax,” it is sufficient in law, in the absence of informa­
tion as to the particular street, etc., in which the drawer re­
sides, to give him notice of dishonour by letter addressed 
to him merely “ Toronto,” or “ Halifax.”

A date is not an absolute essential to a valid bill, although 
the bill be payable after date. If the date be omitted, or an 
impossible date given, the date is fixed by the actual time of 
drawing or issuing the instrument.

The amount of the bill is usually superscribed in figures. 
This is, of course, unnecessary, but it is usual. If contra­
dictory to the written words of the bill, the latter would 
govern; but it might be found useful, where not contradic­
tory, in supplying the word “ dollars,” if the latter should, 
by oversight, be omitted from the body of the bill.

If no time is stated on the bill for payment of the 
amount, the bill is payable at once, or on demand. If the 
time for payment be fixed, it is not material that the day is 
ever so distant.

But it is a rule that a bill or note is void, even be­
tween the original parties thereto, if the payment of the 
money is made, by the terms of the instrument on the face 
of it, or by a written contemporaneous endorsement on the 
instmment, dependent upon a condition, or upon the con-
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tingency of the happening of an event which may never oc­
cur ; and the defect is not cured by the fulfilment of the 
condition or the occurrence of the event.

Thus, if an instrument lie drawn or made for the pay­
ment of a sum of money (being the price of certain goods), 
“ upon condition that if any dispute should arise between, 
etc., respecting the goods, the note should be void ” ; or 
“ provided the terms mentioned in certain letters shall be 
complied with or “ provided T. S. shall not pay or 
“provided 1). M. shall not return to Canada, or his death be 
duly certified, before the appointed time for payment ” ; 
or “ when I am able or “ when J. S. shall marry; or “ when 
an estate, etc., shall be sold it is not valid as a bill or note.

An instrument is not valid as a bill or note if the sum 
specified is not payable at all events, but is expressed to be 
security merely as a set-off against, or deduction from, 
another demand.

And the instrument is considered uncertain, contingent, 
and void as a bill or note, if the money is to be paid out of a 
specified fund, which may never be realized or be adequate 
to the purpose; as, “out of rents”; or “out of money when 
received”; or “out of my growing subsistence"'; or “out 
of the produce of goods when sold ” or “ out of drafts on a 
banker”; or “when they shall be paid.”

But, however uncertain it may be when the event on 
which the time for payment is made dependent will occur, 
if it be certain that it must transpire at some period, the bill 
or note will be good; as, if the payment is to be made within 
one month “ after the death ” of a party; or “ when J. S. 
shall come of age ” (naming the day); so that his death would 
not discharge the liability.

The bill may be made payable to the drawer, or to a third 
person. It is not essential that either should be named, 
provided the bill be made payable to the order of the drawer 
(when in effect it is payable to him), or to bearer.

But alternative words on the face of the instrument, as 
to the party to whom payment is to be made, will invalidate 
the bill; as, if it be payable to A. or B.

If, on framing a bill, a blank or space be left for the name 
of the payee, the acceptor and drawer tacitly authorize a bona 
fide holder, afterwards taking the bill from the drawer or his 
transferee, to supply his own name, so as to give effect to the 
instrument as a bill payable to himself; and the objection 
of uncertainty, which would otherwise prevail, is thus ob­
viated.

If the name of a fictitious person be introduced as payee 
the bill is inoperative in the hands of a party who takes it
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with knowledge of that fact; but the parties to the bill who 
were aware of the circumstance shall not be permitted to 
avail themselves of the irregularity; and against them the 
bill, in the hands of an innocent holder for value, may be 
treated as a bill payable to bearer.

If the bill be drawn in the name of a fictitious person, 
payable to the order of the drawer, with the acceptor’s know­
ledge, the latter may be charged by a bona fide holder as 
undertaking to pay to the order of the person who signed 
as the drawer.

Although the bill be accepted payable at a particular 
place in pursuance of the drawer’s request, yet if the acceptor 
do not use the restrictive words “ and not otherwise or else­
where,” the acceptance is, as to him, deemed to be general; 
and the acceptor is responsible, although no presentment be 
made at the specified place.

The words “value received ” (though usual) are not 
necessary to give validity or force to the instrument as a 
bill of exchange.

The formal signature of the drawer at the foot of the bill 
is not essential. If the drawer himself write the bill in this 
shape, “I, A. B., request you to pay,” etc., the instrument 
will be good, although not undersigned.

The signature may be in pencil; or by a mark or cross 
by way of signature.

When an agent draws a bill for his principal, the signa­
ture should be in the name of the latter; or in the name of 
the agent, thus : “ A. B.” (the agent) “ for C. D.” (the prin­
cipal); or thus: “ C. D.” (the principal), “ per procuration, 
A. B.” (the agent). If an agent merely sign his own name 
only, as drawer, he will become personally liable on the bill, 
and the principal will not incur any responsibility thereon.

If there be several drawers, and they be partners either 
the name of the firm may be subscribed by one of the mem­
bers or an agent of the firm, or the signature may be by the 
partner or agent “ for ” the firm by its usual title.

If the drawers be not partners, each should separately 
sign by himself or by an agent appointed by him for the 
purpose. In this ease one drawer has no implied authority 
to sign for the others.

The acceptance may be upon any part of the bill, and 
it may be effected by the drawer merely writing his name 
with the word “accepted”; or, it seems, by his merely 
writing thereon “ presented,” or the day of the month, or a 
direction to a third person to pay the amount.

An acceptance may be in pencil, or by making a mark 
in lieu of a signature with intent to accept.
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A cheque is a written order, addressed to a bank, or pri­
vate hankers, made upon them by a person having money 
in their hands, directing them to pay upon presentment to 
the person named therein, or to his order, or to hearer, a 
specified sum of money. It is transferable, like a bill or 
note, by endorsement or delivery.

A cheque is not entitled to days of grace; it may be taken 
any time after its date, and the holder still not be subject to 
equities, as set off and the like, existing between the drawer 
and the party from whom the holder receives it; and no de­
lay on the part of the holder in demanding payment of the 
bank excuses the drawer from such payment, unless he has 
suffered some loss or injury by reason of unusual or protracted 
delay, and then only to the extent of such loss.

Where a bank refuses to pay a customer’s cheque when 
drawn to an amount not exceeding the amount of the cus­
tomer’s deposit with the bank, it is liable to the customer in 
damages. But it is not bound to pay at all unless it has 
funds to the full amount of the cheque. The death of the 
drawer revokes the bank’s authority to pay an outstanding 
cheque, but a payment in ignorance of the death would be 
valid. If the sum for which the cheque is drawn be fraudu­
lently altered and increased, the cheque is void, and should 
the bank pay such increased sum, it must itself bear the loss, 
unless the drawer’s careless method of writing the cheque 
itself invited the forgery. The bank also loses should it pay 
a cheque of which the maker’s or endorser’s signature is 
forged.

A cheque should be presented for payment within a rea­
sonable time. Such reasonable time is generally considered 
the first, or, at furthest, second day after receipt. Should 
such presentment be neglected, and the bank in the mean­
time fail, the holder would bear the loss, provided that funds 
of the drawer sufficient to meet the cheque were in the hands 
of the bank at and shortly after its issue.

An “ I. O. U.” is a simple acknowledgment of a debt, 
in writing. It U not assignable by mere endorsement.

A bill, note or cheque is not invalid by reason only that 
it bears date on a Sunday.

FORMS.
Negotiable note.

$100. Ottawa, 1st May. 1907.
Three months after date, I promise to pay John Scarlett, or 

order, at* the Bank of Montreal, Toronto, the sum of one hundred 
dollars, value received. THOMAS ATKINS.



86 THE CANADIAN LAWYER.

Note not negotiable.

S2.0U0. Chatham. N.B., 15th March, 1907.
Sixty days after date 1 promise to pay Samuel llarrisou two 

thousand dollars, value received. HENRY TURNER.

Joint note.

$350. Annapolis, N.S., 10th Jan., 1907.
Six months after date we jointly, but not severally, promise to 

pay Samuel Richards, or order, three hundred and tifty dollars.
H. THORNE.
THOMAS BÀRFOOT

Joint and several note.

$580. London, Ont., 4th July. 1907.
Thirty days after date we jointly and severally promise to pay 

to the order of Nathan Quigley five hundred and eighty dollars.
CHARLES WOOD. 
IRWIN 8ECORD

Note on demand.

$150. Winnipeg, Man. 17th Oct., 1907.
t)n demand I promise to pay Edward Chase, or order, one 

hundred and fifty dollars, value received. T. SILVESTER.

Bill of exchange.

$1,700. Victoria. R. C„ 12th December, 1907.
Three days after sight, pay to the order of Henry Silverthorne 

seventeen hundred dollars, value received, and charge to the account 
of CABLE, CONGREVE & CO.

To Messrs. Johnson & Smart. Toronto.

Cheque.
To the Toronto, 27th May, 1907.

Imperial Bank of Canada: pay to Smith & Sellry, or order, 
[$78.40] seventy-eight dollars forty cents.

JOHN EASTON & CO.

Protest of promissory note for non-payment.

(The protested note is attached.)
On this tenth day of July, in the year of our Lord one thousand 

nine hundred and seven at the request of the Manufacturers’
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Bank, the holders of the promissory note hereunto annexed, I, 
Campbell Stuart, a Notary Public for Ontario, by Royal authority 
duly apiKiinted. did exhibit the said promissory note unto .Tames 
Barr, at the city of Kingston, Ont., at the office of the said James 
Barr, tieing the place where the same is payable, and speaking to 
him did demand payment of the said promissory note, to which 
demand he answered “ No funds.”

Wherefore, I, the said Notary, at the request aforesaid, have 
protested, and do hereby solemnly protest, as well against all the 
parties to the said Promissory note as against all other persons 
whom it may concern, for all interest, damages, costs, chargee, 
expenses and other losses suffered or to be suffered for want of 
payment of the said promissory note.

And afterwards on the day and year mentioned in the margin, I, 
the said Notary Public, did serve due notice according to law of the 
said presentment, non-payment and protest of the said promissory 
note upon the several parties thereto by depositing in Her Majesty's 
post office at Kingston, Ont., being the nearest post office to the place 
of the said presentment, letters containing such notices, one of which 
letters was addressed to each of the said parties severally, the 
superscription and address of which letters are respectively copied 
below, as follows, that is to say.

JAMES BARR, Kingston, Ont.
MARTIN GRAHAM, Kingston, Out.

In testimony whereof I have hereunto set my hand and affixed 
my seal of office the day and year first above written.

C. STUART, Notary Public.

Notice to endorsee of above.
10th day of July. 1907.

To Martin Graham, Kingston, Ont.:
Take notice that a promissory note dated on the 7th day of 

April, 1886, for the sum of $7,000, made by James Barr, payable 
three months after date thereof at the office of James Barr, and 
endorsed by yourself, was this day presented by me for payment at 
the said office, and that payment thereof was refused, and that the 
Manufacturers’ Bank, the holders of the said note, look to you for 
payment thereof. And also take notice, that the same was this day 
protested by me for non-payment.

Your obedient servant.
C. STUART, Notary Public.

Bond of indemnity upon paying a lost note.

Know all men by these presents, that I. James Edwards, of 
Windsor, in the County of Essex, and Province of Ontario, farmer, 
am held and firmly bound pnto Simpson Talbot, of the same place, 
Insurance Agent, in the penal sum of one thousand dollars, lawful 
money of Canada, to be paid to the said Simpson Talbot, or his 
certain attorney, executors, administrators or assigns; for which 
payment, well and truly to be made, I bind myself, my heirs, execu­
tors and administrators, and each and every of them, firmly by these 
presents. Sealed with my seal and dated this fourth day of August, 
in the year of our Lord one thousand nine hundred and seven.
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Whereas the above named Simpson Talbot, by his promissory 
note signed by him, and dated the first day of May, in the year 
one thousand eight hundred and eighty-four, did promise to pay 
unto one John Maun, or order, five hundred dollars, three mouths 
after the date thereof, and such note was afterward endorsed by 
the said John Mann, and transferred to and became the property 
of the said James Edwards, ns the said Eduards alleges; and 
whereas the said Bdwards further alleges that he held the said 
note in his possession for the space of some weeks, but afterwards 
mislaid or lost the pame, and the same is now lost; and whereas 
the said Simpson Talbot has, on the day of the date hereof, at the 
request of the said James Edwards, and upon his, the said Edwards 
promising to indemnify the said Talbot, and deliver up the sahl note 
to be cancelled when found, paid the said Edwards the said sum of 
five hundred dollars, in full satisfaction and discharge of tue said 
note, the receipt whereof the said Edwards doth hereby acknowledge; 
now the condition of the above written bond or obligation is such, 
that if the said Edwards, his heirs, executors or administrators, or 
any of them, do and shall, from time to time, and at all times here­
after save, defend, keep harmless, and indemnify the said Simpson 
Talbot, his executors and administrators, and his and their goods, 
chattels, lands and tenements of, from and against the said note of 
live hundred dollars, and of and from all costs, chiirgvs, loss, (huil­
ages and expenses, that shall or may happen or arise therefrom, 
and also deliver or cause to be delivered up the said note, when and 
so soon as the same shall be found, to be cancelled, then this obli­
gation to be void; otherwise to remain in full force and virtue.

JAMES EDWAEDS. Il.s.J
Signed, sealed and delivered) 

in presence of /
Simcoc Robinson.
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BONDS.

A trend is a deed (invariably under seal) whereby the 
maker, or obligor, as be is ealled. obliges himself, his In irs. 
executors, and administrators, to pay. as a penalty a speciTied 
sum of money to another person ealled the obligee. Seine 
bonds contain no more than the obligation, and, where so 
drawn, they are known as single bonds. As a rule, however, 
a condition is added to the effect that if the obligor per­
forms some particular act or duty, therein specified, the 
obligation shall be void; otherwise that it shall remain in 
full force and virtue.

The penalty in a bond is usually made double the amount 
of the true debt, if a liability in money is to be secured; 
where the lrend is given to secure the performance of some 
agreement or duty, a sum reasonable under the circum­
stances is fixed as the penalty. The amount is immaterial 
so long as it is sufficient, for in an action on the bond, only 
the actual indebtedness (with interest and costa) secured, if 
for money or money’s worth, or reasonable damages, if to 
secure the performance of an act, can be recovered.

The parties to a bond may agree beforehand that the 
act covenanted to be performed or abstained from, will re­
sult to the obligee in damages to a certain stipulated or 
liquidated amount, and fix the amount of the bond at the 
sum agreed upon and so specifically mentioned: and if this 
sum appears reasonable, it will determine the amount of the 
liability. But the inclination of Courts of law is to permit 
only the true and actual amount of the damage or loss to be 
recovered, and the fact of the clear agreement of the parties 
that the amount mentioned is stipulated damages, and not 
in the wav of a penalty, must be proved in case the lrend is 
disputed at law.

Where the obligation of a bond is possible at the time 
of making it. hut afterwards becomes impossible of per­
formance hv the act of God. the penalty is saved.

FORMS.

Rittflle Bond without condition.

Know nil mon by these presents, thnt T. A. B.. of. etc., nm held 
nnd firmly bound unto C. D„ of. etc.. in the penal sum of $1.000 of
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lawful money of Canada, to be paid to the said C. D. or to his cer­
tain attorney, executors, administrators or assigns; for which pay­
ment to be well and faithfully made, I bind myself, my heirs, 
executors and administrators, and every of them firmly by these 
presents.

Scaled with my seal, dated the Gth day of July, 1907.
Signed, sealed and delivered

in the presence of A. B. [l.b.]
Y. Z.

Money Bond.

Know all men by these presents, that I, A. R., of, etc., am held 
and firmly bound unto C. D., of, etc., in the penal sum of $1,000 of 
lawful money of Canada, to be paid to the said C. D. or to his cer­
tain attorney, executors, administrators or assigns: for which pay­
ment well and truly to be made, I bind myself, my heirs, executors 
and administrators firmly by these presents.

Sealed with my seal, dated this t. h day of July, 1007.
The condition of the above written bond or obligation is such 

that if the above bounden A. B., his heirs, executors or administra­
tors. do and shall well and truly pay or cause to be paid unto the 
said C. D., his executors, administrators or assigns, the just and 
full sum of $500 of lawful money of Canada, with interest thereon 
at the rate of ten per cent, per annum, on the days and times, and 
in the manner following, that is to say: The said principal sum of 
$500 on the fith day of January, 1007, and the said interest half 
yearly, on the 6th days of January and July in each year (the first 
of such payments of interest on the Gth day of January next) without 
any deduction, defalcation or abatement whatsoever: Then the above 
written bond or obligation shall be void and of no effect; otherwise 
shall be and remain in full force and virtue.

Signed, sealed and delivered
in the presence of A. B. [l.s.]

Y. Z.

Bond to convey Lend.

Know all men by these presents, that I, A. B., of, etc., am held 
and firmly bound unto C. D., of, etc., in the penal sum of $1,000 of 
lawful money of Canada, to be paid to the said C. D., or to his 
certain attorney, executors, administrators or assigns; for which pay­
ment well and truly to be made, I bind myself, my heirs, executors 
and administrators, and every of them forever, firmly by these 
presents.

Sealed with my seal, dated this 1st day of May, 1907.
Whereas, the said C. D. hath contracted with the above bounden 

A. B., for the absolute purchase in fee simple, free from incum­
brances, of the following lands and premises, that is to say: (here 
describe the lands to be conveyed). And whereas, the said C. D. 
hath agreed to pay therefor, the sum of $600 of lawful money of 
Canada, at the times, and in manner following, that is to say: (here 
state the mode of payment;.



BONI*. 91

Now the condition of the above obligation is such that if the said 
C. D., his heirs, executors, administrators or assigns, shall well and 
truly pay, or cause to be paid, to the above bounden A. B., his 
executors, administrators or assigns, the sum of $500 at the time and 
in manner aforesaid; and if the above bounden A. B., his heirs or 
assigns, shall then by good and sufficient deed or deeds of conveyance 
in fee simple, convey and assure, or cause to be conveyed and assured, 
unto the said C. I)., his heirs and assigns forever, the said premises 
hereinbefore described, free from all incumbrances; then the above 
obligation shall be void : otherwise shall be and remain in full force 
and virtue.

Signed, sealed and delivered
in the presence of A. B. [l.b.]

Y. Z.

Bond for payment of Purchase Money.

Know all men by these presents, that I, C. D.. of. etc., am held 
and firmly bound unto A. B., of, etc., in the penal sum of $1.000 of 
lawful money of Canada, to be paid to the said A. B., or to his cer­
tain attorney, executors, administrators or assigns; for which pay­
ment well and truly to be made, I bind myself, my heirs, executors 
and administrators, and every of them firmly by these presents.

Sealed with my seal, dated this day of 10 .
Whereas, the above bounden C. D., hath contracted with the said 

A. B., for the absolute purchase in fee simple, free from all incum­
brances, of the following lands and premises; that is to say: (here 
describe the lands).

And whereas, the above bounden C. D. hath agreed to pay there­
for the sum of "$500 of lawful money of Canada, at the time and in 
manner following; that is to say: (here state the mode of payment.)

And whereas, upon the treaty for the said purchase, it was 
agreed that the above bounden C. D. should enter into the above bond 
or obligation for payment of the said purchase money, or the unpaid 
part thereof, and interest in manner aforesaid; and be let into posses­
sion of the said lands and premises and receipt of the rents and 
profits hereof, from the day of the date hereof.

Now the condition of the above written obligation is such that if 
the above bounden C. D., his heirs, executors, administrators or 
assigns, shall well and truly pay or cause to be paid to the said 
A. B., Kis executors, administrators or assigns, the whole of the said 
purchase money and interest thereon as aforesaid at the times and 
in manner aforesaid, without making any deduction, defalcation or 
abatement thereout on any account whatsoever; Then the above 
obligation shall be void : otherwise shall be and reamin in full force 
and virtue.

Signed, sealed and delivered
in the presence of C. D. [l.s.]

Y. Z.

Bond of Indemnity

Know all men by these presents. That I. E. F., of, etc., am held 
and firmly bound unto G. G., of. etc., in the penal sum of $5,000 of
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lawful money of Canada, to be paid to the said G. H., or to bis 
certain attorney, executors, administrators or assigns: For which pay­
ment well and truly to be made, I bind myself, my heirs, executors 
and administrators, and every of them, firmly by these presents.

Sealed with my seal, dated this day of 19 .
The condition of the above written bond or obligation is such that 

if the above bounden obligor, his heirs, executors and administra tore, 
do and shall from time to time, and at all times hereafter, hold and 
keep harmless and fully indemnified the said obligee, his heirs, exe­
cutors and administrators, and his and their lands and tenements, 
goods, chattels and effects, of, from and against all loss, costs, 
charges, damages and expenses which the said obligee, his heirs, 
executors or administrators, may at any time hereafter bear, sustain, 
be at, or be put to, for, or by reason, or on account of (here state 
the particular matters to which tht indemnity is to apply) or anything 
in any manner relating thereto; Then the above written bond or 
obligation shall be void: otherwise shall be and remain in full force 
and virtue.

Signed, sealed and delivered
in the presence of E. F. [l.s.]

Y. Z.

liond from a Lcwc and his Surety to pay rent according to Lease.

Know all men by these presents. That we, C. D„ of, etc., and 
E. F., of, etc., are held and firmly bound unto A. B., of, etc., in the 
penal sum of $1,000 of lawful money of Canada, to be paid to the said 
A. B., or to his certain attorney, executors, administrators or 
assigns: for which payment well and truly to be made we bind 
ourselves and each of us by himself, our and each of our heirs, 
executors and administrators, firmly by these presents. Sealed with 
©nr s.viis. i>iti-(i ibis day of n> .

Whereas, the above named A. B. by Indenture of Lease bearing 
even date with, but executed before, the above written obligation, 
for the consideration in the said lease mentioned, hath demised to 
the above bounden ('. !>., :i certain saw mill situate at etc., (here 
describe the premises) To hold unto the said C. D., his executors, 
administrators and assigns, for the term of years from thence 
next ensuing (determinable nevertheless at the end of the first 
years of the said term, if the said C. D.. his executors, administrators 
or assigns, shall give months notice thereof, in manner therein 
mentioned) at and under the yearly rent of $500 payable quarterly 
in manner as therein expressed : as by the said lease will more fully 
appear.

Now the condition of the above written obligation is suefi, that if 
the above bounden C. D. and E. F., or either of them, their, or 
either of their heirs .executors or administrators, shall and do during 
the continuance of the said recited lease, well and truly pay or cause 
to be paid, the said yearly rent or sum of $500, unto him the said 
A. B., his heirs or assigns, by four equal quarterly payments of $125 
each, on the several days following, that is to say, the day of 

, the day of , the day of
and the day of in each and every year during the
said demise, or within fourteen days next after any of the said days 
or times of payment, according to the true intent and meaning of 
the said recited lease, (the first quarterly payment to be made on



BONDS. 93

the day of next); Then the above written obligation shall
be void and of no effect: otherwise shall remain in full force and

Signed, sealed and delivered
in the presence of C. D. [L.S.]

Y. Z. B. P. [l.s. ]

Bond from a Builder and two Sureties for the due Performance of a 
Contract.

Know all men by these presents. That I, A. B., (builder), of, etc., 
am held and firmly bound unto E. F.. of, etc., in the penal sum of 
$1,000, lawful money of Canada, and that we, G. H„ (surety), of 
etc., and J. K. other surety), of, etc., as the sureties for the said 
A. It., his executors and administrators, are severally and respectively 
held and firmly bound to the said E. F., in the penal sum of $1,000 
each, lawful money aforesaid, all the said several sums to be paid to 
tin said B. F., or his certain attorney, «teentore, administrators or 
assigns, for which payment to be well and truly made by me the said 
A. B. I, the said A. B., bind myself, my heirs, executors and admin­
istrators, and every of them, firmly by these presents, and 
for which several payments to be well and truly made by us, we the 
said G. H. and J. Iv, respectively, bind ourselves respectively, and 
our respective heirs, executors and administrators, and every of them 
firmly by these presents Sealed with our seals. Dated this day
of n .

Whereas, the above hounden A. B., (builder), has entered into a 
contract and agreement in writing with the said E. F., dated the 
day of ,11), whereby he. the said A. BL, has contracted
and agreed with the said E. F., to do the whole of the works in 
erecting and completely finishing a certain dwelling-house rnd 
premises, with the outbuildings belonging thereto, in every respect 
agreeably to the drawings, agreements, conditions, clauses and parti­
culars, mentioned, specified and contained in a certain paper writing 
or specification annexed to the said contract;

And whereas, at the time of entering into such agreement as 
aforesaid, the said A. B., and his said sureties, the said G. II. and 
J. K., agreed to execute the above written bond or obligation for the 
due performance of the several works so contracted to be done ns 
aforesaid, according to the specification aforesaid.

Now, therefore, the condition of the above written bond or obliga­
tion is such that if the above bounden A. B., his executors or admin­
istrators do and shall, within calendar months from the date
of the above written bond or obligation, do, perform, execute and 
completely finish, or cause to be done, performed, executed and com­
pletely finished, all and singular the several buildings and works 
mentioned and specified in the hereinbefore mentioned specifications, 
conformably to the said specification in all respects whatsoever, and 
in a good and workmanlike manner: Then the above written bond of 
obligation shall be void, but otherwise the same shall remain in full 
force and virtue.

Signed, sealed and delivered
in the presence of A. B. [l.s.]

Y. Z. G. H. [l.s.]
J. K. [L.S.]
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CHATTEL MORTGAGES AND BILLS OF SALE.

Chattel Mortgages are conveyances, by way of security, 
of personal property of a moveable kind, such as household 
furniture, farming implements, cattle, stock in trade, etc. 
They are special written contracts, entered into between 
two or more parties, for the conditional sale or transfer of 
the chattels therein mentioned, to ensure the repayment of 
money loaned, or any debt, or to secure the mortgagee against 
a liability, such as the endorsement of a promissory note. 
The mortgagor’s property and title to the chattels is sold, as­
signed and transferred to the mortgagee, subject to transfer or 
reconveyance upon repayment of the money loaned, etc., at 
the time, and in the manner specifically set forth. If the mort­
gagor so rejiays, or otherwise performs his contract, the mort­
gage becomes void, and may be discharged by a proper written 
discharge, and the title to the goods revests in him. While 
his contract remains unbroken, it is usually stipulated that 
the goods, etc., are to remain in his possession, and he is 
to have the use of them.

The object of the statutory enactments hereinafter men­
tioned with reference to the registration of chattel mortgages, 
is to enable creditors of the mortgagor and others about to 
become creditors, to obtain prompt notice of the transfer of 
his title in effects of which he remains apparently owner. 
In the absence of such enactments it might lie in the power 
of a debtor, if fraudulently disposed, to deprive confiding 
creditors of the fruits of an execution against him. Pur­
chasers in good faith might also be defrauded.

So strongly is the law opposed to such fraudulent prac­
tices that it may be generally staled that any chattel mort­
gage not given and taken in perfect good faith, and for good 
and equitable consideration, will lie null and void, and may 
be set aside in a Court of Justice by the creditors or pur­
chasers whose rights arc infringed. Even if valuable con­
sideration be given, yet if there exist collusion between the 
parties, or other fraud, the mortgage cannot be upheld in 
law as against creditors of the mortgagor or subsequent pur­
chasers in good faith, of the chattels. But a mortgage void 
as against such is sometimes good between the parties.

In preparing a chattel mortgage great care and consider­
able skill are requisite, as well as close attention to the re­
quirements of the local statutes governing the transaction.



CHATTEL MORTGAGES AND BILLS OF SALE. 95

Should these requirements not be fulfilled, even although 
the defects appear at first sight trivial, the instrument may 
be found worthless for the purpose for which it was intend­
ed. This extends to matters subsequent to the first prepara­
tion and registry of the instrument, such as its renewal within 
the periods prescribed by the statute, and other duties im­
posed upon the parties by law. The express provisions of 
the instrument itself must also be carefully conformed to, 
as they embrace the specific terms of the contract. These 
usually give the mortgagee the right, among others, to enter 
upon the premises of the mortgagor and take possession of 
the chattels, so soon as any default is made in payment, and 
to sell them. Such possession is usually taken by the mort­
gagee’s bailiff acting under written warrant signed by the 
mortgagee, though there is nothing to prevent the mortgagee 
from taking personal possession himself.

If a sale takes place, the strict terms of the contract as to 
the mode of sale, and the disposal of the amount realized 
must be observed. A mortgagee improperly seizing or sell­
ing may render himself liable to the mortgagor in damages 
for trespass.

Upon seizure, the mortgagee becomes absolute owner of 
the chattels, though a Court of Kquity will, in some in­
stances, allow the mortgagor to redeem, upon just terms.

It is hardly necessary to state that no bar of dower is re­
quired in a chattel mortgage. In practice it will be found 
well to recite, or state shortly in the body of the mortgage, 
the object for which the instrument is given, and the true 
and actual nature of the consideration. This is in some 
cases absolutely necessary, and is in all useful. It is too 
often overlooked by conveyancers. The chattels conveyed 
should also be fully and accurately described, so that no mis­
take is possible. After payment of the mortgage it should 
be promptly discharged.

The forms which follow have been carefully prepared, 
and from them and the statutes appended may Ih> learned the 
principal requirements of the law in this particular in the 
various Provinces.

DILLS OF SALE.

A Bill of Sale is a conveyance in writing, generally under 
seal, whereby one person conveys the right, title or interest 
he has in goods or chattels, to another.

Where chattels are of small value or are of such a nature 
as to be easily transferred from hand to hand, or to admit of 
an actual, immediate and evident change of ownership, a bill
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of sale is generally unnecessary. But where the chattels re­
main situate as before, and the change of ownership or pos­
session is not readily apparent, a bill of sale should be de­
manded, to remove all doubts and protect them against 
seizure by the creditors of the seller. A bill of sale executed 
in fraud of creditors is always void. Further requisites of 
bill of sale will lie learned upon perusal of the following sta­
tutes and forms.

ONTARIO UORTC.A'iEH AN» SALEH OF PERSONAL PROPERTY.

10 Edw. VII., cap. 65.

1. This Act may be cited as “ The Bill» of Sale and Chattel 
Mortgage Act.” R. 8. O. 1807, c. 148, s. 1.

2. In this Act,

(а) “Actual and continued change of possession" shall mean 
such change of possession as is open, aud reasonably sufficient to afford 
public notice thereof. R. S. O. 1897, c. 148, s. 39.

(б) “Creditors" shall include creditors of the mortgagor or 
bargainor suing on behalf of themselves and other creditors, an as­
signee in insolvency of a mortgagor or bargainor and an assignee for 
the general benefit of creditors, as well as creditors having executions 
against the goods and chattels of the mortgagor or bargainor in the 
hands of a Sheriff or other officer. R. 8. O. 1897, c. 148, s. 38.

(c) “Mortgage" shall include a conveyance Intended to operate 
as a mortgage. New.

(d) “Rolling stock" shall mean and include any locomotive, 
engine, motor car, tender, snow plough, danger, and every description 
of car or of railway equipment designed for movement on its wheels, 
over or upon the rails or tracks of a railway. New.

3. This Act, except section 32, shall not apply to an assignment 
for the general benefit of creditors to which The Assignment and 
Preferences Act applies. New.

4. This Act shall not apply to 'mortgages of vessels registered 
under the provisions of any Act in that behalf. R. 8. O. 1897, c. 
148, s. .34.

EFFECT OF REGISTERING OR OMITTING TO REGISTER.

5. Every mortgage of goods and chattels in Ontario, which is 
not accompanied by an immediate delivery and an actual and con­
tinued change of possession of the things mortgaged, or a true copy 
thereof, shall be registered as hereinafter provided, together with

(a) The affidavit of an attesting witness thereto of the due 
execution of such mortgage, or of the due execution of the mortgage 
of which the copy filed purports to be a copy, which affidavit shall also 
state the date of the execution of the mortgage, and
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(b) The affidavit of the mortgagee that the mortgagor therein 
named is justly and truly indebted to the mortgagee in the sum men­
tioned in the mortgage, that the mortgage was executed in good faith 
and for the express purpose of securing the payment of money justly 
due or accruing due and not for the purpose of protecting the goods 
and chattels mentioned therein against the creditors of the mort­
gagor, or of preventing the creditors of such mortgagor from obtain­
ing payment of any claim against him. R. S. O. 1807, c. 148. ss. 2. 3.

6.— (1) A mortgage of goods and chattels made

(а) To secure the mortgagee for advances made in pursuance of 
an agreement in writing to make future advances for the purpose of 
enabling the borrower to enter into or to carry on business with such 
advances, the time of repayment thereof not being longer than one 
year from the making of the agreement ; or

(б) To secure the mortgagee against the endorsement of any bill 
of exchange or promissory note or other liability by him incurred for 
the mortgagor, such liability not extending for a longer time than one 
year from the date of the mortgage ;
may be registered in the manner prescribed by this Act if accompanied 
by

(c) The affidavit of an attesting witness to the execution thereof,

(d) The affidavit of the mortgagee stating that the mortgage 
truly sets forth the agreement and truly states the extent and amount 
of the advances intended to be made or liability intended to be created 
by the agreement and covered by the mortgage, and that the mort­
gage is entered into in good faith and for the express purpose of 
securing the mortgageee repayment of his advances or against the 
liability intended to be created, ns the case may be, and not for the 
purpose of securing the goods and chattels mentioned therein against 
the creditors of the mortgagor nor to prevent such creditors from re­
covering any claims which they may have against the mortgagor, 
ft. S. O. 1807, c. 148, ss. 7 and 8.

7. If the mortgage and affidavits are not registered as by this 
Act provided, the mortgage shall be absolutely null and void as 
against creditors of the mortgagor, and as against subsequent pur­
chasers or mortgagees in good faith for valuable consideration. R. S. 
O. I8B7, e. ns, e. S,

8. Every sale of goods and chattels, not accompanied by an im­
mediate delivery and followed by an actual and continued change of 
possession of the goods and chattels sold, shall be in writing, and such 
writing shall be a conveyance under the provisions of this Act, 
and such conveyance or a true copy thereof, accompanied by 
an- affidavit of an attesting witness thereto of the due execution of 
the conveyance, and an affidavit of the bargainee that the sale is 
bona fide and for good consideration, as set forth in the conveyance, 
and not for the purpose of holding or enabling the bargainee to hold 
the goods mentioned therein against the creditors of the bargainor, 
shall be registered, as hereinafter provided, otherwise the sale shall be

C.L.—5th ED. 7
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absolutely null and void as against the creditors of the bargainor and 
ns against subsequent purchasers or mortgagees in good faith. R. S. 
O. 1897, c. 148, s. 6.

9. Every such mortgage or conveyance shall operate and take 
effect upon, from and after the day and time of the execution thereof.
R. 10 Im, e. 1#, a. 4

10. Every mortgage and every conveyance or agreement re­
quired to be registered under this Act shall contain such sufficient and 
full description of the goods and chattels that the same may be thereby 
readily and easily known and distinguished. R. S. O. 1897, c. 148. 
s. 32.

11. This Act shall extend to a mortgage or sale of goods and 
chattels, which may not be the property of, or in the possession, 
custody or control of the mortgagor or bargainor or any person on 
his behalf at the time of the making of the mortgage or sale, and 
notwithstanding that such goods or chattels may be intended to be 
delivered at some future time, or that the same may not at the time 
of the making of the mortgage or sale be actually procured or pro­
vided, or fit or ready for delivery, or that some act may be required 
for the making or completing of such goods and chattels, or render­
ing the nuns fit for delivery, it. s. O. is.it, e. ns. s. :;t.

12. — (1) Every affidavit of bona fidcs required by this Act and 
every affidavit required upon renewal of a chattel mortgage may be 
made by one of two or more bargainees or mortgagees, or by his or 
their agent, if aware of all the circumstances and properly autho­
rized in writing to take the conveyance or to take or renew the mort­
gage, or, in the case provided for by section 6, to make the agreement 
and to take the mortgage.

(2) If the mortgage or conveyance is made to a corporation the 
affidavit may be made by the president, vice-president, manager, 
assistant manager, secretary, or treasurer, or by any other officer or 
agent thereof authorized to do so by resolution of the directors.

(3) Where the affidavit is made by the agent of the mortgagee or 
bargainee or by an officer or agent of a corporation, it shall state that 
the deponent is aware of all the circumstances connected with the 
mortgage or conveyance, and has personal knowledge of the facts 
deposed to. 3 Edw. VII. c. 7, s. 30. It. 8. O. 1897, c. 148, ss. 2, 3, 
7 and 8.

13. The authority in writing referred to in the next preceeding 
section, or a copy of such authority, shall be attached to and filed 
with the mortgage or conveyance. R. S. O. 1897, c. 148, s. 9.

14. Any affidavit by this Act required to be made by the mort­
gagee or by the bargainee may in the case of his death be made by 
any of his next of kin or by his executor or administrator, or, if the 
mortgage has been assigned, by his assignee. New.

15. An authority to take a conveyance or to take or renew a 
mortgage may be a general one to take all or any conveyances to the 
bargainee, or to take and renew all or any mortgages to the mort­
gagee. R. S. OO. 1897, c. 148, s. 31.
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CONTRACTS TO GIVE MORTGAGES, ETC.

16. Every covenant, promise or agreement to make, execute or 
give a mortgage of goods and chattels shall b* in writing, and shall 
be deemed to be a mortgage within the meaning of this Act. R. 8. 
O. 1897, c. 148, s. 11.

17. Every covenant, promise or agreement to make a sale of 
goods and chattels shall be in writing and shall be deemed to he a 
sale of goods and chattels within the meaning of this Act. R. 8. O. 
1897, c. 148, s. 12.

REGISTRATION.

18. — (1) Except in the case of the Provisional County of llali- 
burton, the instruments mentioned in the preceding sections shall be 
registered in the office of the clerk of the County or District Court 
of the county or district in which the property mortgaged or sold is 
at the time of the execution thereof.

(2) Where the property is situate in the Provisional County of 
Ilaliburton, the instrument shall be registered in the office of the 
clerk of the first division court of the provisional county.

(3) In the case of a county the instrument shall be registered 
within five days from the execution thereof.

(4) In the case of the Provisional County of Ilaliburton and of 
a district, the instrument shall be registered within ten days from 
ilir esecetkm ttumf.

(5) The clerk shall file the instrument and endorse thereon the 
time of receiving it. R. 8. O. 1897, c. 148, s. If» ; 02 V. 2, c. 14, s. 13.

19. In the event of the permanent removal of the goods and 
chattels from the county, provisional county or district in which the 
goods and chattels were at the time of the execution of the mort­
gage, to another county, provisional county or district, before the 
payment and discharge of the mortgage, a copy of the mortgage, and 
of the affidavits, documents, instruments and statements relating 
thereto, certified under the hand of the Clerk in whose office it was 
registered, and under the seal of the Court, shall be filed with the 
proper officer as mentioned in section 18, of the county, provisional 
county or district to which the goods and chattels are removed 
within two months from such removal, otherwise the mortgage shall 
be null and void as against creditors of the mortgagor and as against 
subsequent purchasers and mortgagees in good faith for valuable 
consideration. R. 8. O. 1897, c. 148, s. 17.

20. The Clerk shall number every instrument or copy filed in 
his office, and shall enter in alphabetical order in a book to be pro­
vided by him the names of all the parties thereto, with the number in­
dorsed thereon opposite to each name, and such entry shall be re­
peated alphabetically under the name of every party thereto. R. 8. 
O. 1897, c. 148, s. 16.

RENEWAL OF MORTGAGES.

21. —(1) Except as provided in subsection 2 and subject to the 
provisions of section 24, every mortgage registered in pursuance of this
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Act shall cease to be valid, as against the creditors of the person making 
the same and as against subsequent purchasers and mortgagees in 
good faith for valuable consideration, after the expiration of one 
year from the day of the registration thereof, unless, within thirty 
days next preceding the expiration of the said term of one year, a 
statement, Form 1, exhibiting the interest of the mortgagee, his 
executors, administrators or assigns in the mortgaged property, and 
showing the amount still due for principal and interest thereon, and 
all payments made on account thereof, is registered in the proper 
office, as mentioned in section 18, of the county, provisional county 
or district in which the mortgage was registered, with an affidavit of 
the mortgagee, that the statement is true, and that the mortgage has 
not been kept on foot for any fraudulent purpose. R. 8. O. 1897, c. 
148, s. 18.

(2) Where there has been a permanent removal of the goods 
and chattels as mentioned in section ID, and a certified copy of the 
mortgage has been registered as required by that section, the state­
ment and affidavit shall be registered in the office in which such 
certified copy is registered, and the period of one year shall be 
reckoned from the date of the registration of such certified copy.

(3) Where the two months mentioned in section ID have not 
expired when the period of one year mentioned in subsection 1 ex­
pires and a certified copy of the mortgage has not been registered as 
provided by section ID, the statement and affidavit may be registered 
in the office in which the mortgage was registered.

(4) If any bona fide error or mistake is made in the statement, 
either by the omission to give any credit or by any miscalculation in 
the computation of interest or otherwise, the statement and the mort­
gage therein referred to shall not be invalidated if the mortgagee, 
his executors, administrators or assigns, within two weeks after the 
discovery of the error or mistake registers an amended statement and 
affidavit referring to the former statement and clearly pointing out 
the error or mistake therein and correcting the same.

(5) If before the registration of such amended statement and 
affidavit any creditor or purchaser or mortgagee in good faith for 
valuable consideration has made any bona fide advance of money or 
given any valuable consideration to the mortgagor, or has incurred 
any costs in proceedings taken on the faith of the amount due on the 
mortgage being rs stated in the renewal statement and affidavit as 
first registered, the mortgage as to the amount so advanced or the 
valuable consideration given or costs incurred by such creditor, pur­
chaser or mortgagee, shall, as against such creditor, purchaser or 
mortgagee, stand good only for the amount mentioned in the renewal 
statement and affidavit first registered. R. 8. O. 1897, c. 148, s. 19.

(6) The statement and affidavit shall be deemed one instrument, 
and shall be registered and entered as provided by section 20. R. 8. 
O. 1897, c. 148, s. 20.

(7) Another statement in accordance with the provisions of 
subsection 1, verified ns required by that subsection, shall be regis­
tered in the proper office, according to section 18 or subsection 2 of 
this section, ns the case may be, within thirty days next preceding the 
expiration of one year from the day of the registration of the state­
ment required by subsection 1, otherwise such mortgage shall cease 
to be valid as against the creditors of the mortgagor, and as against 
subsequent purchasers and mortgagees in good faith for valuable



CHATTEL M0KTGA0E8 AND BILLS OF SALE. 101

consideration, and so on from year to year, that is to say, another 
verified statement shall Ik1 registered within thirty days next pre­
ceding the expiration of one year from the day of the registration of 
the former statement, otherwise such mortgage shall cease to be valid 
as aforesaid. It. 8. O. 1897, c. 148, s. 21.

(8) If the affidavit is made by an assignee, or by any of his next 
of kin, or by his executor or administrator, the assignment or the 
several assignments through which he claims shall be registered with 
the statement and affidavit unless the same have been already regis­
tered.

(9) Subsection 8 shall not apply to an assignment for the benefit 
of creditors under The Alignment* and Preference* Act, or any 
other Act of Ontario or of Canada relating to assignments for the 
benefit of creditors, if such assignment be referred to in the state­
ment, and notice thereof has been given in manner required by law. 
R. 8. O. 1897, c 148, s. 22.

22. Where a new county or district is formed, or territory is 
added to a county or district, every mortgage which under the pro­
visions of this Act would otherwise require to be renewed in the 
county or district of which the territory forming or added to the new 
county or district was part, shall be renewed in the office of the proper 
officer of the county or district so formed or to which such territory 
is added, and upon such renewal a copy of the mortgage, certified 
under the hand of the officer in whose office it was registered and the 
seal of the court, shall be registered with the renewal statement and 
affidavit. It. 8. O. 1897, c. 148, s. 35.

SUBSEQUENT TAKING POSSESSION.

23. A mortgage or sale declared by this Act to be void or which 
under the provisions of section 21 has ceased to be valid as against 
creditors and subsequent purchasers or mortgagees, shall not by the 
subsequent taking of possession of the goods and chattels mortgaged 
or sold by the mortgagee or bargainee be thereby made valid as 
against persons who became creditors, purchasers, or mortgagees be­
fore such taking of possession. R. 8. O. 1897, c. 148, s. 40.

MORTGAGES TO SECURE BONDS, ETC., OF CORPORATIONS.

24.— (1) In the case of a mortgage of goods and chattels made 
by any incorporated company to a bondholder, or to a trustee, for the 
purpose of securing the bonds or debentures of such company, it shall 
be sufficient if the affidavit of bona fide* is to the effect that the mort­
gage was executed in good faith and for the express purpose of secur­
ing the payment of the bonds or debentures referred to therein, and 
not for the purpose of protecting the goods and chattels mentioned 
therein against the creditors of the mortgagors, or of preventing the 
creditors of such mortgagors from obtaining payment of any claim 
against them. R. 8. O. 1897, c. 148, s. 23 (1) ; 4 Edw. VII. c. 10, 
■. 36.

(2) Where the head office of the company is not within Ontario, 
the mortgage may be registered within thirty days instead of five days, 
as provided by section 18.
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(3) Any such mortgage may be renewed in the manner and with 
the effect provided by section 21 by the filing of a statement by the 
mortgagee or one of the mortgagees exhibiting the interest of the 
mortgagee or mortgagees in the property claimed by virtue of the 
mortgage, and showing the amount of the bond or debenture debt 
which the same was made to secure, and showing all payments on 
account thereof which to the best of the information and belief of the 
person making such statement, have been made, or of which he ia 
aware or has been informed, together with an affidavit of the person 
making such statement, that the statement is true to the best of his 
knowledge, information and belief, and that the mortgage has not been 
kept on foot for any fraudulent purpose, and such statement shall be 
filed instead of the statement required by section 21.

(4) Where the mortgage is made as a security for debentures and 
the by-law authorizing the issue of the debentures, as a security for 
which the mortgage was made, or a copy thereof, certified under the 
hand of the president or vice-president and secretary of the company 
and verified by an affidavit thereto attached or endorsed thereon, and 
having the corporate seal attached thereto, ia registered with the 
mortgage, it shall not be necessary to renew the mortgage, but the 
same shall in such case continue to be as valid as if it had been duly 
renewed as in this Act provided.

(5) The next preceding subsection shall apply to every such 
mortgage made and registered after the 5th day of May, 1894, but 
nothing herein shall affect any accrued rights or any litigation pend­
ing on the 13th day of April, 1897. R. 8. O. 1897. c. 148, s. 23 (2-6).

25. —(1) In the case of a mortgage securing bonds made by an 
incorporated company on rolling stock owned by it, it shall be suffi­
cient for the purposes of this Act if the mortgage or a copy thereof 
and the affidavit in subsection 1 of the next preceding section referred 
to he filed in the office of the Provincial Secretary within the time 
limited by this Act for registering a mortgage to secure bonds or 
debentures of an incorporated company.

(2) The office of the Provincial Secretary shall be the place for 
filing the renewal statements of any such mortgage of rolling stock 
where renewal thereof ia necessary under this Act.

(3) Subsections 1 and 2 shall apply to any such mortgage on 
rolling stock heretofore made, if the same has been filed as therein 
provided. 3 Edw. VII. c. 7, s. 00.

26. — (1) In the case of a mortgage, hypothec or other instru­
ment made by an incorporated company securing bonds, debentures, 
notes or other securities on any rolling stock which is subject to any 
lease, conditional sale or bailment to a railway company, the same 
or a copy thereof may be filed in the office of the Provincial Secretary 
within 21 days from the execution thereof, and if so filed shall be 
as valid as against creditors of such company and subsequent pur­
chasers as if the same had been registered pursuant to the provisions 
of this Act.

(2) Notice of the filing shall forthwith thereafter be given in the 
Ontario Gazette. (Nee 6 Edw. VII., c. 38, s. 7, (Dom.) ; 8 Edw. 
VII. c. 33, ss. 41 and 42.

(3) In case any such mortgage, hypothec or other instrument 
made before the 14th day of April. 1908, or a copy thereof, had been
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filed in the office of the Provincial Secretary within ninety days from 
that date, the same shall be as valid as against creditors of such 
company and purchasers or mortgagees, becoming such creditors, pur­
chasers or mortgagees subsequent to that date, as if it had been regis­
tered pursuant to the provisions of this Act.

PROOF OF REGISTRATION.

27. A copy of any instrument or document registered under this 
Act and of any endorsement thereon certified under the hand of the 
officer with whom the same is registered and under the seal of the 
court or where the same is filed in the office of the Provincial Secre­
tary under the hand of the Provincial Secretary or Assistant Provin­
cial Secretary, shall be received as evidence by all courts that the 
instrument or document was received and registered or filed according 
to the endorsement thereon. R. S. O. 1897, c. 148, s. 24.

DISCHARGE OF MORTGAGES.

28. A mortgage registered under this Act may be discharged by 
registering in the office in which the mortgage is registered a certifi­
cate, Form 2, signed by the mortgagee, his executors, administrators 
or assigns. R. S. O. 1897, c. 148, s. 25.

29. —(1) The officer with whom the mortgage is register.-d upon 
receiving such certificate, proved by the affidavit of a subscribing 
witness, shall, at each place where the number of the mortgage has 
been entered, with the name of any of the parties thereto, in the book 
kept by him under section 20. or wherever otherwise in such book 
the mortgage has been entered, write the words “ Discharged by 
Certificate Number (statiny the number of the certificate),” and to 
such entry the officer shall subscribe his name, and he shall also 
endorse the fact of the discharge upon the instrument discharged, and 
shall subscribe his name to the endorsement. R. 8. O. 1897, c. 148,

(2) Where a mortgage has been renewed under section 21, the 
endorsement or entries required by the next preceding subsection 
need only be made upon the statement and affidavit filed on the* last 
renewal, and at the entries of the statement and affidavit in such 
book. R. 8. O. 1897, c. 148, s. 27.

(3) A certificate of discharge by an assignee shall not be regis­
tered unless and until the assignment is registered.

(4) The assignment shall, upon proof by the affidavit of a sub­
scribing witness, be registered, numbered and entered in such book, 
in the same manner as a mortgage. R. S. O. 1897, c. 148, s. 28.

FEES.

30. For services under this Act the officers shall be entitled 
to the following fees :

(а) For registering each instrument or copy or renewal state­
ment, fifty cents :

(б) for registering an assignment, twenty-five cents;
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(c) For registering a certificate of discharge, twenty-five cents;
(d) For a general search, twenty-five cents;
(e) For production and inspection of any instrument or docu­

ment, ten cents;
(/) For copies of any instrument or document and certifying the 

same, ten cents for every hundred words ;
(o) For extracts, whether made by the person making the search 

or by the officer, ten ceints for every hundred words. R. S. O. 1897, 
c. 148, s. 29.

INSPECTION OF BOOKS AND INSTRUMENTS.

31 —(1) Every person shall on payment of the proper fees have 
access to and he entitled to inspect the books containing records or 
entries of mortgages, conveyances or assignments registered.

(2) A person desiring such access or inspection shall not be re­
quired, as a condition to his right thereto, to furnish the names of 
the persons in respect of whom such access or inspection is sought.

(3) The Clerk shall upon demand produce for inspection any 
such mortgage, conveyance, assignment or copy thereof registered in 
his office. R. 8. O. 1897, c. 148, s. 36.

STATISTICAL RETURNS.

32. — fl) Every officer with whom instruments are required to 
be registered under the provisions of this Act shall, on or before the 
15th day of January in each year, transmit to the Minister of 
Agriculture a return which shall set out:

(а) The number of undischarged mortgages on record in his 
officer on the 1st day of January in the year next preceding that in 
which the return is made;

(б) Thei number of mortgages and renewals, the number of dis­
charges, and the number of assignments for the benefit of creditors 
registered during the year following the said 1st day of January ; and

(c) The number of undischarged mortgages on record in his 
office on the 31st day of December in said year.

(2) The return shall not include instruments which have 
lapsed by reason of non-renewal.

(3) The occupations or callings of the mortgagors or assignors 
as stated in the instruments shall be classified and the return shall 
show the aggregate sums purporting to be secured by the mortgages in 
each class.

(4) The return shall, where practicable, distinguish mortgages 
to secure endorsations or future advances from mortgages to secure 
existing debts or present advances. R. 8. O. 1897, c. 148, s. 42.

33. Chapter 148 of The Revised Statutes, 1897, except section 
41, and all amendments thereto, are repealed.

34. This Act shall come into force and take effect on, from and 
after the 1st day of September, 1910.
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FORM 1.

Renewal Statement.
Statement exhibiting the interest of 

tioned in the mortgage dated the
19 , made between

the one part, and , of ,
registered in the office of the Clerk of the

of . <>n the
19 , and of the amount due for principal and interest 

thereon, and of all payments made on account thereof.

in the property men-

of of
of the other part, and 

Court of the

The said , is still the mortgagee of the said property, and
has not assigned the said mortgage (or the said is the
assignee of the said mortgage by virtue of an assignment thereof from 
thr mM to him, dated tin- day of
19 ), (or o« the cate may he).

No payments have been made on account of the said mortgage 
(or the following payments, and no other, have been made on account 
of the said mortgage :

19 , January 1, Cash received.............. $100.00)

The amount still due for principal and interest on the said mortgage 
is the sura of $ made up as follows: (here give the items).

A. B„
(Signature of Mortgagee or Assignee.)

County (or District) of 
To wit,

I, of the
of in the

of the mortgagee named in the mortgage men­
tioned in the foregoing (or annexed) statement (or assignee of the 
mortgagee named in the mortgage mentioned in the foregoing [or 
annexed] statement) (as the ease may he), make oath and say:

1. That the foregoing (or annexed) statement is true.
2 That the mortgage mentioned in the said statement has not 

been kept on foot for any fraudulent purpose.
A. B.

Sworn before me at the 
of in the
of , this

day of 19 .
A Commissioner, etc.

R. S. O. 197, c. 148, Sched. B.

FORM 2.

Discharge of Mortgage.

To the Clerk of the Court of the of

I, of do certify that has satisfied all
money due, or to grow due on a certain mortgage made by 
to , which mortgage bears date the day of

19 , and was registered (or in ease the mortgage
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has been renewed was last renewed ), in the office of the Clerk of the 
Court of the of ,on the

day of 19 , as No. (here mention the
date of registration of each assignment thereof, and the names cf the 
parties, or mention that such mortgage has not been assigned, as lie 
fact mag be) ; and that I am the person entitled by law to receive the 
money, and that such mortgage is therefore discharged.

Witness my hand, this day of 19
Witness, A. E.,

C. D. {Signature of Mortgagee or Assignee.)

R. 8. O. 1897, c. 148, Sched. A.

NOVA SCOTIA.

Chapter 142 of the It. S. N. S. 1900. “The Bills of 
Sale Aet ” contains the statute law relating to both bills 
of sale, chattel mortgages, and all assignments, transfers, 
declarations of trust without transfer, and other assurances 
without transfer of personal chattels, and also powers of 
attorney, authorities or licenses to take possession of per­
sonal chattels as security for any debt. Assignments for 
general benefit of creditors, deeds of trust to secure bonds 
or debentures of incorporated companies, marriage settle­
ments, transfers or assignments of ships or interests 
therein, transfers of goods in the ordinary course of trade, 
mercantile documents, such as warehouse receipts or bills 
of lading, etc., are not within the Act.

Every bill of absolute or conditional sale of chattels 
or a true copy thereof must be filed in the proper registry 
office in which the grantor resides at the time of the ex­
ecution of same. As against purchasers and creditors, the 
bill of sale takes priority from the time of filing same. 
An affidavit of bona fides must accompany the bill of sale, 
and must comply with the various sections of the Act in 
this regard. Bills of sale must be renewed by filing a 
statement of the account properly attested by affidavit every 
three years during the life of the bill of sale, within the 
last thirty days of the term. Unless such renewal state­
ment is filed in accordance with the Act, it is invalid as 
against creditors and subsequent purchasers. The forms 
given in the Act should be closely followed.

Hiring and purchase agreements are governed by the 
provisions of cap. 42, Nova Scotia Statutes, 1907, as 
amended by cap. 24, Acts, 1908, reading as follows :—

1. Section 8, of cap 142, Revised Statutes, 1900, is re­
pealed, and the following substituted therefor :—
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8. (1) Every hiring, lease, bailment, or bargain for the 
sale of personal chattels, accompanied by an immediate 
delivery, and followed by an actual and continued change 
of possession, whereby it is agreed :—

(a) That the property in the personal chattels, or,
(b) In case of a bargain for sale, that a lien thereon

for the price thereof, or any portion thereof, 
shall remain in the person letting to hire, the 
lessor, the bailor, or the bargainor, until payment 
in full of the hire, rental or price agreed upon 
by future payments or otherwise, and whether 
the personal chattels so delivered be the iden­
tical subject matter of the hiring, lease, bailment 
or bargain for sale or otherwise 

shall be evidenced by instrument or instruments in writ­
ing, shewing the terms of such agreement, and be signed by 
the person to whom such personal chattels are hired, the 
lessee, bailee, bargainee, or his agent thereunto duly author­
ized in writing, and shall have written or printed therein, 
the post office address of the person letting to hire, lessor,
bailor or bargainor. , ,,,

(2) Within ten days after the delivery of such chattel 
or chattels, a true copy of such instrument or instruments 
shall be filed in the registry of deeds for the registration 
district in which the person to whom such personal chat­
tels are hired, the lessee, bailee, or bargainee resides at 
the time of the execution thereof, and the same shall he 
accompanied bv an affidavit of either of the parties thereto, 
or if such hiring, lease, bailment or bargain for sale was 
made by, with or to an agent thereunto, duly authorized 
in writing, the affidavit of such agent stating:—

(a) That the said copy or copies of such instrument or
instruments truly sets forth the terms, nature 
and effect of the agreement between the parties 
thereto with respect to the personal chattels 
therein mentioned ; and,

(b) That said instrument or instruments was, or were
executed in good faith, and for the purpose of 
securing to the person letting to hire, the lessor, 
the bailor, or the bargainor, the payment in full 
of the amount therein mentioned as to be paid, 
and not for the mere purpose of protecting the 
personal chattels therein mentioned against the 
creditors of the person to whom such personal 
chattels are hired, the lessee, bailee, or bargainee, 
or of preventing such creditors from recovering 
any claim which they may have against him.
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(3) Such affidavit shall be as nearly as may be in the 
form “D." in the schedule.

(4) The Registrar on receipt of such copy or copies and 
affidavit shall duly file the same, and cause them to be 
properly entered in the index book kept for that purpose.

(5) The person letting to hire, lessor, bailor or bar­
gainor, shall leave a copy or copies of such instrument or 
instruments, in writing, with the person to whom such per­
sonal chattels are hired, the lessee, bailee, or bargainee, at 
the time of the execution of such writing or within twenty 
days thereafter.

(6) If a copy or copies of such instrument or instru­
ments, in writing, and affidavit, be not filed as required by 
sub-sec. (2) of this section, the agreement between the 
parties that such property or such lien shall remain in such 
person letting to hire, lessor, bailor or bargainor, as afore­
said, shall, as against the creditors, purchasers and mort­
gagees of the person to whom such personal chattels are 
hired, of the lessee, of the bailee, or of the bargainee, be 
null and void.

(7) Every person letting to hire, lessor, bailor or bar­
gainor, shall, on demand by any creditor or interested per­
son. file with said Registrar, within twenty days from the 
making of said demand, a sworn statement of the amount 
due on such agreement, and on failure to file said state­
ment, shall forfeit all rights accruing under the same as 
against such creditor or interested person, and as to such 
creditor or interested person, the agreement between the 
parties that such property or such lien shall remain in 
such person letting to hire, such lessor, bailor or bargainor 
as aforesaid, shall thenceforth be null and void. It shall 
be sufficient to make such demand, by mailing the 
same, postage prepaid and registered, to the post office ad­
dress of the person letting to hire, lessor, bailor or bar­
gainor, as stated in the instrument or instruments, filed in 
the Registry of Deeds, under the provisions of this Act.

(8) In case any person letting to hire, lessor, bailor or 
bargainor of any personal chattels as aforesaid, or his suc­
cessors in interest, takes or take possession thereof for 
breach of any condition, he or they shall retain the same 
for three months, and the person to whom such personal 
chattels are hired, the lessee, bailee or bargainee or his 
successor in interest may redeem the same within such 
period on payment of the full amount then in arrears, 
together with interest.
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(9) When personal chattels have been let to hire, leased, 
bailed, or bargained, originally as aforesaid, and a copy of 
the agreement between the parties filed according to the 
provisions of this Act, and the same have been taken pos­
session of as in the next preceding sub-section mentioned, 
such chattels shall not be sold without twenty days notice 
of the intended sale being first given to the person to whom 
such personal chattels are hired, the lessee, bailee, or bar­
gainee, or his successor in interest. The notice may be 
personally served, or may, in the absence of such person 
to whom such personal chattels are hired, the lessee, bailee, 
or bargainee, or his successor in interest, he left at his resi­
dence, or last known place of abode in Xova Scotia, or be 
sent by registered letter deposited in the post office at least 
twenty-two days before the time when the said twenty days 
will elapse, addressed to the person to whom such personal 
chattels are hired, the lessee, bailee, or bargainee, or his 
successor in interest, at hie last known post office address 
in Canada.

2. The provisions of this Act shall extend to contracts 
made outside the Province of Nova Scotia.

3. Section 12, of said cap. 142, Revised Statutes, 1900, 
is amended by inserting the words, “ A Barrister of Su­
preme Court,” between the last word of the second line 
and the first word of the third line of such section.

NEW BRUNSWICK.

In this Province the law relating to chattel mortgages 
and bills of sale is now contained in the Bills of Sale Act, 
Consolidated Statutes, 1903, cap. 142, the provisions of 
which are similar to the law in Ontario with the follow­
ing exceptions. Instruments are to be filed with the 
Registrar of Deeds and Wills of the county where the 
maker resides; if he is not so resident, then with the Registrar 
or Registrars of the county or counties where the goods are 
situate, instead of with the clerk of the County Court as in 
Ontario. Thirty days arc allowed within which to file the 
instruments instead of five as in Ontario. In Ontario un­
less a renewal is filed within thirty days next preceding the 
expiration of one year from the filing of the mortgage it 
ceases to be valid as against creditors, but in New Bruns­
wick a creditor, if the renewal is not so filed, must serve the 
mortgagee with a written notice requiring him to do so, and 
the mortgage then ceases to be valid if the renewal is not
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filed within thirty days as against an execution issued at the 
suit of such creditor. In the case of mortgages to secure 
repayment of future advances, or against the endorsement of 
bills or promissory notes in Ontario, the time of repayment 
or liability must not extend beyond a year from the making 
of the agreement, while in New Brunswick the limit is three 
years.

It has been held in New Brunswick that an agreement 
in writing that goods supplied under it should remain the 
property of the person supplying them and that should 
such person, at any time, consider that the business of the 
firm, to which the goods were supplied, was not being con­
ducted in a proper way or to the satisfaction of the person 
supplying the goods, the latter should be at liberty to 
take possession of the stock, book debts and other assets 
and dispose of the same, constitutes only a license to take 
possession and not a mortgage under the Bills of Sale Act. 
In such case the Act did not apply, and while the book 
debts were not assigned by such license, yet the persons 
supplying the goods were entitled to the book debts as 
against the assignees of the firm receiving the goods. The 
effect of this decision is that a wholesale house may supply 
goods to a retail house and so long as the goods are 
not sold, but simply delivered under an agreement by which 
the supplying party has the right to resume possession of 
the goods, it need not be evidenced by a bill of sale.

THE FORMS OF DISCHARGE AND RENEWAL OF 
CHATTEL MORTGAGE IN USE IN NEW BRUNS­

WICK ARE GIVEN BELOW.
DISCHARGE OF MORTGAGE.

To the Registrar of Deeds of the County of
I. A. B., of do certify that has

satbtied all money due on, or to grow due on a certain chattel 
mortgage made by to which mortgage
bears date the day of , A.D. , and was regis­
tered (or in case the mortgage bus been renewed, was renewed) in 
the office of the Registrar of Deeds of the County of ,on
tbe ,A.D. , as No. (here mention the
day and date of registration of each assignment thereof, and the 
names of the parties, or mention that such mortgage has not been 
assigned, as the fact may be); and that I am the person entitled by 
law to receive the money ; and that such mortgage is therefore dis­
charged.

Witness my hand, this day of , A.D., 19 .
One Witness, stating residence 1

and occupation. ) A. B.
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Renewal of Mortgage.
Statement exhibiting the interest of C. D. or E. F. in the pro­

perty mentioned in a chattel mortgage dated the day of 
19 , made between A. 1L, of of the one part, and C. D.,
of of the other part and filed in the office of the Registrar
-I Basil of the County of <>» tin- day el 10 »
and of the amount due for principal and interest thereon, and on all 
payments made on account thereof, or the amount of advances made, 
as well ns the amount remaining to be mr.de; likewise the amount still 
due for principal and interest on such advances, and showing all 
payments made on account thereof, or showing the amount of 
liability incurred, and the amount due in respect thereof, and also all 
payments made on account thereof.

The said C. D. is still the mortgagee of the said property, (oi 
the said E. F. is the assignee of the said mortgage by virtue of an 
assignment thereof from the said C. D. to him dated the 
day of 19 *. (»r ns the CMS may be).

No payments have been made on account of the said mortgage 
(or the following payments, and no other, have been made on
account of the said mortgage:

1907, January 1. Cash received - - $106.00)
or, the amount of advances made under the said mortgage is as 
follows:
1907.

January 1, Cash.......................................................... $500 00
February 1, Cash ....................................................... 300 00
Amount of advances remaining to be paid............. $1,000 00

or, the amount of liability incurred, lor which said mortgage was 
given as security, ir as follows:

Payments have been made on account thereof as follows:
(Here set out the payments.)

And the amount due in respect thereof is $
'Here set out amount.)

The amount still due for principal and interest on the said Mort­
gage is the sum of dollars, computed as follows: [here give
the computation.]

C. D.
County of ) I, of the

To wit: - of in the County of
the mortgagee named in the chattel mortgage 

mentioned in the foregoing (or annexed) statement (or assignee of 
the mortgagee named in the chattel mortgage 

mentioned in the foregoing [or annexed) statement), (as the case 
may be), make oath and say:

1. That the foregoing (or annexed) statement is true.
2. That the chattel mortgage mentioned in the said statement 

has not been kept on foot for any fraudulent purpose.
Sworn before me at the ) 

of in the County [
of this day of A.D. 19 . J

X. Y., a Commissioner, etc.,

PRINCE EDWARD ISLAND.

By the Statute 23 Viet. cap. 9, every bill of sale and 
chattel mortgage, and every schedule and inventory therein, 
may be filed with the Protlionotary of the Supreme Court at
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Charlottetown, or the deputy prothonotary of the county in 
which the grantor resides; if the grantor be non-resident, 
the instrument is to be filed at Charlottetown. Before such 
filing the execution of the instrument must be proved on oath 
before the prothonotary or deputy prothonotary with whom 
the same is filed, either by one or more of the subscribing 
witnesses, or by the acknowledgment of the grantor; and 
such proof must be indorsed on the instrument. The oath 
may be taken before the prothonotary, or deputy protho­
notary, or before a commissioner of the Supreme Court, 
and they must certify the same in the forms given in the 
Act. Registered instruments take priority from the date of 
filing; but, as between the immediate parties to them and 
as against the grantor, they are good without filing.

An important change in the law was effected by the 
statute 41 Viet. cap. 7, whereby it is enacted that all ab­
solute bills of sale shall be fraudulent and void, except as 
between grantor and grantee, unless the grantee shall, forth­
with upon the execution thereof, take actual possession of 
the goods and chattels comprised therein, and the grantor 
shall cease to have the possession thereof.

A chattel mortgage shall be presumed to be valid, al­
though such possession is not taken, if registered according 
to 23 Viet. cap. 9; and if the grantee, or his agent, or one 
of several grantees, or the agent of all or any of them make 
the affidavit in Schedule A (hereunder given); which affi­
davit shall be endorsed upon, or annexed to, such chattel 
mortgage.

The affidavit called for by this Act may be made before 
any Commissioner of the Supreme Court, or County Court, 
or before the Prothonotary of the Supreme Court, or the 
Deputy Prothonotary of the county in which such mortgage 
was required to be filed, or before any clerk or assistant clerk 
of the County Court.

Sheriffs, Sheriffs’ Bailiffs, Constables, and all persons 
authorized to levy under any execution from any Court, may 
levy upon and sell any chattels mentioned in a chattel mort­
gage, provided that the amounts secured by all registered 
chattel mortgages thereon, and interest as expressed therein, 
up to the day of payment, be duly paid.

SCHEDULE—FORM A.
Dominion of Canada; \ I, of in

Province of Prince Edward Island, > County, (farmer,
County. ns the case may be), the

grantee tor one of the grantees] mentioned in the within chattel 
Mortgage, (or I, of in County, agent for the grantee or
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one of the said grantees), make oath and aay; that the grantor 
named in aaid chattel mortgage Is really and truly indebted to me 
tor to the grantee or grantees therein named), in the sum of <

for there state consideration), and 1 further aay 
that the said chattel mortgage was really and truly given and 
accepted for the consideration therein expressed, anil that to the 
best of my knowledge and belief the said mortgage was not executed 
for the purpose or with the Intent of protecting the property therein 
described from the creditors of the said grantor, or of defrauding 
the creditors of the said grantor or any of them.

Sworn at
in County
this day of 19

before me
A. B.

MANITOBA.

Under statutory provisions similar to those in the On­
tario Statute, viz. : “ The Bills of Sale and Chattel Mort­
gage Act,” K. S. M. 1902, cap. 11. as amended, chattel mort­
gages and bills of sale should he filed in the office of the 
Clerk of the County Court of the judicial division in which 
the goods are situate at the time of the execution of the 
instrument in order to protect the mortgagee or grantee 
from the claims of creditors and subsequent purchasers or 
mortgagees. They must be so filed within twenty days 
from the date thereof and take effect, except as between 
the parties thereto, only from the time of the filing.

Mortgages cease to be valid as against subsequent pur­
chasers or mortgagees in good faith, or creditors, unless re­
newed within two years from their filing.

The following sections of the Act should be especially 
noted :—

39. Every mortgage, bill of sale, lien, charge, incum­
brance, conveyance, transfer or assignment, executed or 
created and which is intended to operate and have iffect 
as security, shall, in so far as the same assumes to bind, 
comprise, apply to or affect any growing crop, or crop to 
be grown in the future, in whole or in part, be absolutely 
void, except the same be made, executed or created as a 
security for the purchase price, and interest thereon, of 
seed grain.

40. Every mortgage or incumbrance upon growing crops, 
or crops to be grown, made, executed or created to secure 
the purchase price of seed grain, with or without interest, 
shall not be affected by, or he subject to, any chattel mort­
gage or bill of sale previously given by the mortgagor, any 
landlord’s claim for rent, in respect of the land upon which

c.i,—Urn eh. 8
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euch seed grain lias been used for sowing the crop during 
the year in which it is supplied, or any claim of a mortgagee 
of the said lands arising under any term or covenant or 
condition contained in any such mortgage upon said lands, 
or by any writ of execution against the mortgagor, in the 
hands of a sheriff or County Court bailiff at the time of 
the registration of such seed grain mortgage; but such 
seed grain mortgage shall be a first and preferential se­
curity for the sum therein mentioned upon the crop cov­
ered by such seed grain mortgage against any and every 
other claim, security or process to which it might other­
wise be liable.

41. Every mortgage or incumbrance upon growing crops 
or crops to be grown, made or created to secure the pur­
chase price of seed grain, shall he held to be within the 
provisions of this Act; and the affidavit of bona tides of the 
mortgagee or his agent shall contain an additional or 
further statement that the same is taken to secure the 
purchase price of seed grain.

The costs of seizure under a chattel mortgage are fixed 
by statute, and are given hereafter.

As to receipt notes, hire receipts, etc., see Lien Notes, 
page-----

SASKATCHEWAN AND ALBERTA.

The corresponding statute in these Provinces is *• The 
Bills of Sale Ordinance," C. O. N. W. T.. cap. 43. Under 
this Act chattel mortgages and bills of sale should be filed 
in the office of the registration clerk for that one of the 
registration districts into which the Province is divided for 
the purposes of the Act as set forth in the Act, in which 
the goods are at the time of the execution of the instru­
ment. They should he so filed within thirty days from the 
execution thereof. Chattel mortgages take effect only 
from the time of the filing. The statute is silent as to the 
time when bills of sale take effect, but it is probable that 
the law is the same on that point.

As to conveyance of growing or future crops, the fol­
lowing section should be noted:—

15. No mortgage, bill of sale, lien, charge, incumbrance, 
conveyance, transfer or assignment hereafter made, ex­
ecuted or created and which is intended to operate and 
have effect as a security shall in so far as the same assumes 
to bind, comprise, apply to or affect any growing crop or 
crop to be grown in future in whole or in part, be valid ex-
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eept the same be made, executed or created ns a security 
for the purchase price and interest theron of seed grain.

(2) Every mortgage or incumbrance upon growing crops 
or crops to be grown, made or created to secure the pur­
chase price of seed grain shall he held to be within the pro­
visions of this Ordinance, and the affidavit of bona fides 
among the other necessary allegations shall contain a state­
ment that the same is taken to secure the purchase price 
of seed grain.

(3) No mortgage or incumbrance to secure the price of 
seed grain shall be given upon any crop which is not sown 
within one year of the date of the execution of the said 
mortgage or incumbrance.

(4) Every registration clerk shall keep a separate reg­
ister of such seed grain mortgages and shall be entitled to 
receive the same fees for his services as provided for under 
sec. 33 of this Ordinance.

(5) Every such seed grain mortgage so taken and filed 
shall not be affected by or subject to any chattel mortgage 
or bill of sale previously given by the mortgagor or bv any 
writ of execution against the mortgagor in the hands of the 
sheriff at the time of the registration of such grain mort­
gage, but seed grain mortgage shall be a first and preferen­
tial security for the sum therein mentioned; the date of the 
purchase of seed grain, the number of bushels and price 
per bushel must be stated in the mortgage as well as in 
the affidavit of bona fides.

As to receipt notes, hire receipts, and orders for chat­
tels commonly called lien notes, see the article on that sub­
ject, under the title “ Lien Notes,” page

BRITISH COLUMBIA.

By the Revised Statutes of British Columbia, 1897, c. 32, 
bills of sale and all schedules and inventories must be regis­
tered in the District Registry for the city, county or place 
where the chattels dealt with are situate within twenty-one 
days from the time of making. Where the chattels are not 
within a Land Registry District the statute provides a special 
method of filing.

The affidavit of an attesting witness in the form given 
must accompany the bill (unless made by a company having 
a registered head office in the Province, for which a special 
form is prescribed by the Act). Any defeasance or condi­
tion of a hill must be written on the same paper and filed
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with it or it is null and void as against creditor!. Within 
five years from the date of registration a renewal in the form 
given must he filed, or the registration ceases to be effective. 
The result of non-registration is to render the bill void as 
against subsequent purchasers or mortgagees for valuable 
consideration. Registration has the effect of a bona fide de­
livery of the goods. A registered bill takes priority over an 
unregistered one. When two or more are registered they 
have priority as between themselves according to date.

Affidavit of Execution.

“ Bills of Bale Act.”
, of , make oath and say

as follower—

1. That the paper writing hereunto annexed, and marked “ A," 
is a true copy of a bill of sale, and of every (or, where the original 
is filed, “ is the bill of sale and every ”) schedule or inventory thereto 
annexed, or therein referred to, and of every attestation of the 
execution thereof, as made and given and executed by

2. That the bill of sale was made and given by the said
on the day of , in the
year of our Lord one thousand nine hundred and

3. That I was present and did see the said in the said
bill of sale mentioned, and whose name is signed thereto, sign and 
execute the same on the said day of in the year
aforesaid.

4. That the said at the time of making and
giving the said bill of sale resided, and still resides (if such be the 
fact), at and then was and still is (if such is the fact),
| If there has been a change of residence or occupation since execu­
tion of bill of sale give particulars, or, if place of business is given 
alter accordirgly.l

5. That the name set and subscribed
as the witness attesting the due execution thereof, is of the proper 
handwriting of me, this deponent, and that I reside at [give number 
of house, street and town], and am

Subscribed to and sworn before me this day of
A.D. 10

Reneval of Bill of Sale. 

u Bills of Sale Act.”
I, A. B., of, do swear that a bill of sale, bearing

date the day of . 10 . and made between
and which said bill of sale, (or, and 

a copy of which said bill of sale, as the case may be), was filed 
in the office of the Registrar-General of Titles (or, in the office of 

, or, ), on the day of
19 . and is still a subsisting security.

Subscribed and sworn before me, this day of . 10 .
A. B»
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FORMS.

Chattel Mortgage.

This Indenture, made the day of ,
19 , Between A. B., of. etc., of the one part, and C. D., of, etc., of 
the other part. Witnesseth that the said party of the first part, 
for and in consideration of the sum of $100 of lawful money of 
Canada, to him in hand well and truly paid by the said party of 
the second part, at or before the sealing and delivery of these 
prevents, the receipt whereof is hereby acknowledged, doth bargain, 
sell and assign unto the said party of the second part, his executors, 
administrators and assigns, all and every the goods, chattels, furni­
ture and effects in and about the dwelling house (or store) of the 
said A. B., situate at, etc., and hereinafter particularly mentioned, 
that is to say (Here specify the chattels: or you may refer to a 
schedule, saying after the word, etc., “ which are particularly speci­
fied in the schedule hereunder written.”)

To have, receive and take the said goods and chattels hereby 
assigned or intended so to be, unto the said party of the second 
part, his executors, administrators and assigns, as his and their 
own proper goods and effects.

Provided always that if the said party of the first part, his 
executors or administrators, shall pay unto the said party of the 
second part, his executors, administrators or assigns, the full sum 
of $100 with interest thereon, at the rate of 10 per cent, on the 

day of next, then these presents shall be void.
And the said party of the first part doth hereby, for himself, his 

executors and administrators, covenant, promise, and agree to and 
with the said party of the second part, his executors, administrators, 
and assigns, that he, the said party of the first part, his executors 
or administrators, or some or one of them, shall and will well and 
truly pay, or cause to be paid, unto the said party of the second 
part, his executors, administrators and assigns, the said sum of 
money in the above proviso mentioned, with interest for the same 
as aforesaid, on the days and times and in the manner above limited 
for the payment thereof.

And also, that in case default shall be made in the payment of 
the said sum of money in the said proviso mentioned, or the interest 
thereon, or any part thereof, or in case the said party of the first 
part shall attempt to sell or dispose of, or in any way part with the 
possession of, the said goods and chattels, or any of them, or to 
remove the same or any part thereof out of the County of 
without the consent of the said party of the second part, his execu­
tors, administrators or assigns, to such sale, removal or disposal 
thereof, first had and obtained in writing; then and in such case it 
shall and may be lawful for the said party of the second part, his 
executors, administrators and assigns, peaceably and quietly to re­
ceive and take unto his or their absolute possession, and thence­
forth to hold and enjoy all and every or any of the goods, chattels 
and premises hereby assigned or intended so to bq, and with his or 
thiir servant or servants, and with such other assistant or assistants 
upon any lands, tenements, houses and premises belonging to and 
as he may require, at any time during the day to enter into and 
in the occupation of the party of the first part, where the said 
goods and chattels or any part thereof may be, and to break and
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force open any door, lock, bolt, fastening, hinge, gate, fence, house, 
building, enclosure and place, for the purpose of taking possession 
of and removing the said goods and chattels: and to sell the said 
goods and chattels, or any of them, or any part thereof at public 
auction or private sale, as to them or any of them may seem meet; 
and from and out of the proceeds of such sale in the first place to 
pay and reimburse himself or themselves all such sums of money as 
may then be due, by virtue of these presents, and all such expenses 
as may have been incurred by the said party of the second part, his 
executors, administrators or assigns, in consequence of the default, 
neglect or failure of the said party of the first part, his executors, 
administrators or assigns, in payment of the said sum of money 
with interest thereon as above mentioned, or in consequence of such 
sale or removal as above mentioned; and in the next place to pay 
unto the said party of the first part, his executors, administrators 
and assigns, all such surplus as may remain after such sale, and 
after payment of all such sum and sums of money and interest 
thereon as may be due by virtue of these presents at the time of 
such seizure, and after payment of the costs, charges and expenses 
incurred by such seizure and sale as aforesaid.

And the said party of the first part doth hereby further covenant, 
promise and agree to and with the said party of the second part, 
Ills nietton, ndminist nilnrs ami —Ig—, that to CM# the sum of 
money realized under such sale as above mentioned shall not be 
sufficient to pay the whole amount due at the time of such sale, 
then he, the said party of the first part, his executors or adminis­
trators, will forthwith pay any deficiency to the said party of the 
second part, his executors, administrators and assigns.

In witness whereof, the parties to these presents have hereunto 
set their hands and seals the day and year first above written.

Signed, sealed and delivered )
in the presence of 

Y. Z.
A. B. [L.B.]

Affidavit of Mortgagee.

* I, C. D., of the 
i County of

Ontario, County of 
To wit:

of , In the
the mortgagee in the

within bill of sale by way of mortgage named make oath and say, 
that A. B., the mortgagor in the within btll of sale by way of mort­
gage named, is justly and truly indebted to me, this deponent, C. D., 
the mortgagee therein named, in the sum of $100, mentioned therein. 
That the said bill of sale by way of mortgage was executed in good 
faith, and for the express purpose of securing the payment of the 
money so justly due as aforesaid, and not for the purpose of pro­
tecting the goods and chattels mentioned in the said bill of sale by 
way of mortgage against the creditors of the said A. B., the mort­
gagor therein named, or preventing the creditors of such mortgagor 
from obtaining payment of any claim against him.

Sworn before
in thethe of 

County of , this 
10 . I

C. D

E. F.
J. P., or a Commissioner for taking Affidavits for the County of
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Affidavit of Witne»».

Ontario, County of I 1, Y. Z., of the of , in the County 
To wit: I of make oath ami say, that 1 was

personally present, and did see the annexed bill of sale, by way of 
mortgage, duly signed, sealed and delivered by a. it., party thereto, 
and that the name Y. Z., set and subscribed as a witness to the 
execution thereof, is of the proper handwriting of me, this deponent, 
and that the same was executed at , in the said County
of A.l). 10 .

the the

E. F.

Y. Z.

B. F. J
J. P., or a Commissioner for taking Affidavits in and for the 

County of

Chattel Mortgage.

(By way of securing against Indorsement.)

This Indenture, made the day of 19 , Between
A. B„ of, etc., of the first part, and C. D., of, etc., of the second part: 
Whereas the said party of the second part has indorsed the Promis­
sory Note of the said party of the first part for the sum of $500, 
of lawful money of Canada, for the accommodation of the said party 
of the first part, which Promissory Note is in the words and figures 
following, that is to say: (here copy the note). And whereas the said 
party of the first part has agreed to enter into these presents for 
the purpose of indemnifying and saving harmless the said party of 
the second part of and from the payment of the said promissory 
note, or any part thereof, or any note or notes hereafter to be in­
dorsed by the said party of the second part, for the accomodation 
of the said party of the first part, by Avny of renewal of the said 
recited note, or otherwise howsoever, within the period of one year 
from the date hereof.

Now this Indenture witnesseth, that the said party of the first 
part, in consideration of the premises, hath bargained, sold and 
assigned, and by these presents doth bargain, sell and assign, unto 
the said party of the second part, his executors, administrators and 
assigns, All and singular the goods, chattels furniture and house­
hold stuff hereinafter particularly mentioned and expressed, that is 
to say: (describe as in preceding form).

To have, hold, receive and take the said goods, chattels, furniture 
and household stuff hereby assigned or mentioned, or intended so 
to be, unto the said party of the second part, his executors, adminis­
trators and assigns, forever: Provided always, and these presents 
are upon this condition, that if the said party of the first part, his 
executors or administrators, do and shall w'ell and truly pay, or 
cause to be paid, the said promissory note so as aforesaid indorsed 
by the said party of the second part, and all and every other note 
or notes, which may hereafter be indorsed by the said party of the 
second part for the accommodation of the said party of the first 
part, by way of renewal of the said note, and indemnify and save 
harmless the said party of the second part, his heirs, executors and 
administrators, from all loss, costs, charges, damages or expenses in
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respect of the said note or any renewals thereof, then these presents, 
and every matter and tiling herein contained, shall cease, determine 
and be utterly void to all intents and purposes, anything herein 
contained to the contrary thereof in anywise notwithstanding. And 
the said party of tue lirst part doth hereby, for himself, his heirs, 
executors and administrators, covenant, promise and agree to and 
with the said party of the second part, his executors and adminis­
trators, that he, the said party of the first part, his executors or 
administrators, or some or one of them, shall and will well and 
truly pay, or cause to be paid, the said promissory note in the above 
recital and proviso mentioned, and all future or other promissory 
notes which the said party of the second part shall hereafter indorse 
for the accomodation of the said party of the first part by way of 
renewal as aforesaid, and indemnify and save harmless the said 
party of the second part from all loss, costs, charges, damages or 
expenses in respect thereof.

And also, that in case default shall bt made in the payment of 
the said promissory note or any renewal note or notes as in the 
said proviso mentioned, or in case the said parly of the first part 
shall attempt to sell or dispose of, or in any way part with the pos­
session of the said goods and chattels, or any of them, or remove 
the same or any part thereof out of the county of , without
the consent of the said party of the second part, his executors or 
administrators, to such sale, removal or disposal thereof, first hud 
and obtained in writing then and in such case it shall and may be 
lawful for the said party of the second part, his executors or admin­
istrators, with his or their servant or servants, and with such other 
assistant or assistants as he or they may require, at any time during 
the day to enter into and upon any lands, tenements, houses and 
premises, wheresoever and whatsoever belonging to, and In the 
occupation of the said party of the first part, his executors or ad­
ministrators, where the said goods and chattels, or any part thereof, 
may be, and for such persons to break and force open any doors, 
locks, bolts, fastenings, hinges, gates, fences, houses, buildings, 
enclosures and places, for the purpose of taking possession of and 
removing the said eoods and chattels, and upon and from, and after 
the taking possession of such goods and chattels as aforesaid, it 
shall and may be lawful, and the said party of the second part, his 
executors or administrators, and each or any of them, is and are 
hereby authorized and empowered to sell the said goods and chattels 
or any of them, or any part thereof, at public auction or private 
sale, as to him or them, or any of them, may seem meet, and from 
and out of the proceeds of such sale in the first place to pay and 
reimburse himself or themselves all such sums and sum of money as 
may then be due by virtue of these presents on the said promissory 
note, or any renewal note or notes, as aforesaid, and all such ex­
penses as may have been incurred by the said party of the second 
part, his executors or administrators, in consequence of the default, 
neglect or failure of the said party of the first part, his executors 
or administrators, in payment of the said note or notes ns nltove 
mentioned, or in consequence of such sale or removal as above 
mentioned; and in the next place to pay unto the said party of the 
first part, his executors, administrators or assigns, all of such sur­
plus as may remain after such sale, and after payment of all such 
sum and sums of money, and interest thereon, ns he, the said party 
of the second part shall be called upon to pay by reason of indorsing 
the said promissory note in the said recital and proviso mentioned, 
or any renewal note or notes to be indorsed by the said party of the
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second part for the said party of the first part, as aforesaid, at the 
time of such seizure, and after payment of such costs, charges and 
expenses incurred by such seizure and sale, as aforesaid.

Provided always, nevertheless, that it shall not be incumbent on 
the said party of the second part, his executors or administrators, 
to sell and dispose of the said goods and chattels, but that In case 
of default in payment of the said note or notes as aforesaid, it shall 
and may be lawful for the said party of the second part, his execu­
tors, administrators and assigns, peaceably and quietly to have, 
hold, use, occupy, possess and enjoy the said goods and chattels, 
without the let, molestation, eviction, hindrance or interruption of 
him, the said party of the first part, his executors, administrators or 
assigns, or any of them, or any other persons or person whomsoever. 
And the said party of the first part doth hereby further covenant, 
promise and agree, to and with the said party of the second part, 
his executors and administrators, that in case the sum of money 
realized under any such sale as above mentioned shall not be suffi­
cient to pay the whole amount due on the said note or notes at the 
time of such sale, that he, the said party of the first part, L.s 
executors or administrators, shall and will forthwith pay or cause 
to be paid, unto the said party of the second part, his executors or 
administrators, all such sum or sums of money, with interest thereon, 
as may then be remaining due upon the said note or notes.

In witness whereof, the parties to these presents have hereunto 
set their hands and seals, the day and year first above written.

Signed, sealed and delivered ] 
in the presence of

Y. Z. J
C. D. [L.8.] 

A. B. I L.B. 1

Affidavit of Mortgagee.

Ontario, County of 1 I, C. D., of, etc., the mortgagee in the with- 
To wit: / In mortgage named, make oath and say, that

such mortgage truly sets forth the agreement entered into between 
the mortgagor therein named and myself, being the parties thereto, 
and truly states the extent of the liability intended to be created 
by such agreement and covered by such mortgage, and that the 
said mortgage was executed in good faith and for the express pur­
pose of securing me, the said mortgagee therein named, against the 
payment of the amount of my liability for the said mortgagor by 
reason of the promissory note therein recited, or any note or notes 
which I may endorse for the accommodation of the said party of 
the first part, as renewals of the said note; And not for the pur­
pose of securing the goods and chattels mentioned therein against 
the creditors of the mortgagor, nor to prevent such creditors from 
recovering any claims which they may have against such mortgagor.

Sworn before me, at
the of , in the r n
County of , this U'
day of , A.D. 19

B. F.
J. P., or a Commissioner for taking affidavits 

in and for the County of
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Affidavit of Witness.

Ontario, County of , to wit: 1, Y. %., of, etc., make oath and 
aay, that 1 was personally present and did see the annexed bill of 
sale, by way of mortgage, duly signed sealed and delivered by A. 
B. and C. D., the parties thereto, and that 1, this deponent, am a 
subscribing witness to the same; that the name Y. set and sub­
scribed as a witness to the execution thereof, is of the proper hand­
writing of me, this deponent, and that the same was executed at 

, in the said County of on the
day of , 10.

Sworn before me, at , 
the of , in the *
County of , this E. F.
day of , A.I). 10 . ,

Y. Z. I
J. I1., or a Commissioner for taking affidavits 

in and for the County of

Chattel Mortgage.

(To secure future advances.)
This Indenture made the day of 19 , Between A. B.,

of, etc., of the first part, and C. D., of, etc., of the second part. 
Whereas, (here set forth fully by way of recital, the terms, nature 
and effect of the agreement for the future advances, and the amount 
of liability to be created, as for instance; “ Whereas the said A. B. 
is desirous of entering into and carrying on the business of a dry 
poods merchant at the City of Toronto, and hath applied to the said 
C. D., to make him future advances not exceeding in the whole the 
sum of $5,000. at such times and in such sums as he, the said A. B.. 
may require the same. And whereas, by an agreement in writing, 
dated on the day of 19 , and made between the
said A. B. and C. D., the said C. D. hath agreed to make such future 
advances to the extent of $5,000 to the said A. R. for the purpose 
aforesaid at such times, and in such sums ns the said A. B. may 
require it: the whole to be repaid within one year from the date of 
the said ajft-eement.”] Now this Indenture witnesseth that the said 
party of the first part, in consideration of the premises, and in pur­
suance of the said agreement hath bargained, sold and assigned, and 
by these presents doth bargain, sell and assign unto the said party 
of the second part, his executors, administrators and assigns, All 
and singular the goods, chattels, furniture and household effects 
hereinafter particularly mentioned and described in the schedule 
hereunto annexed, marked A. To have, hold, receive and take, all 
and singular the said goods, chattels, furniture and effects herein­
before bargained, sold and assigned, or mentioned, or intended so to 
be, unto the said party of the second part, his executors, adminis­
trators and assigns forever. Provided always, and these presents 
are upon this condition, that if the said party of the first part, his 
executors or administrators do and shall well and truly pay or 
cause to be paid unto the said party of the second part, his execu­
tors, administrators or assigns, the sum of $5,000 or so much there­
of ns the said party of the second part shall advance to the said 
party of the first part, according to the terms of the said agreement, 
together with interest thereon at the rate of per cent, per annum, 
within one year from the date of the said agreement, then these
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presents and every matter and thing herein contained, shall cease, 
determine and be utterly void to nil intents nnd purposes, any thing 
herein contained to the contrary thereof in any wise notwith­
standing. Provided always that in case default shall be made in 
payment of the said sum of $5,000, or so much thereof as may be 
advanced as aforesaid, nnd interest, contrary to the last mentioned 
proviso; or in case the said party of the lirst part shall attempt to 
sell or dispose of, or in any way part with the possession of, the 
said goods and chattels or any of them, or to remove the same or 
any part thereof out of the City of Toronto, without the consent of 
the said party of the second part, his executors, administrators or 
assigns, to such sale, removal or disposal thereof, first had and 
obtained in writing; then nnd in such case it shall and may be law­
ful for the said party of the second part, his executors, administra­
tors or assigns with his or their servant or servants, and with such 
other assistant or assistants as he or they may require, peaceably 
and quietly to receive and take into his or their absolute possession, 
and thenceforth to hold and enjoy all and every, or any of the said 
goods and chattels: and upon and from and after taking possession 
of such goods and chattels as aforesaid, it shall and may be law'ful 
and the said party of the second part, his executors, administrators 
and assigns, and each or any of them is and are hereby authorized 
and empowered, to sell the said goods and chattels, or any of them, 
or any part thereof at public auction or private sale, as to him or 
any of them may seem meet, and from and out of the proceeds of 
su -h sale in the first place to pay and reimburse him and them all 
such sums and sum of money as may then be due by virtue of these 
presents, and all such expenses as may have been incurred by the 
said party of the second part, his executors, administrators, or as­
signs. in consequence of the default, neglect or failure of said party 
of the first part, his executors, administrators or assigns, in payment 
of the said sum of money, with interest thereon, as above mentioned, 
and in the next place to pay unto the said party of the first part, his 
executors or administrators, all such surplus ns may remain after 
payment of such sum or sums of money as aforesaid. And the said 
party of the first part, for himself, his heirs, executors and adminis­
trators, doth hereby covenant, promise nnd agree to nnd with the 
said party of the second part, his executors, administrators and 
assigns, that, in case the sum of money realized under any such sale 
ns above mentioned, shall not be sufficient to pay the whole amount 
due at the time of such sale, he the said party of the first part, his 
executors or administrators, shall and will forthwith pay or cause 
to be paid unto the said party of the second part, his executors, 
administrators or assigns, all such sum or sums of money, with 
Interest thereon, ns may then be remaining due.

And it is hereby also declared nnd agreed, that until default shall 
be made in payment of the said principal sum of $5,000 and interest 
contrary to the aforesaid proviso, it shall be lawful for the said A. 
B., his executors or administrators, to make use of (but not to 
remove from the premises) the said goods, chattels and things here­
by assigned or intended so to be without any hindrance or disturb­
ance by the said C. D„ his executors, administrators or assigns. 
And the said A. B. doth hereby for himself, his heirs, executors and 
administrators, covenant with the said C. D., his executors and 
administrators, that he, the said A. B., hath not heretofore made, 
done, permitted or suffered, nor will at any time hereafter make, do, 
permit or suffer any act, deed, matter or thing whereby, or by 
means whereof, the said goods, chattels and premises hereby
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assigned are, is, can or may be in any wise impeached, charged, 
affected, incumbered or prejudicially affected in any manner howso­
ever; and also that he the said A. B., his executors or adminis­
trators will, so long as any money shall remain due on this security, 
insure and keep insured the said goods, chattels and premises from 
damage by lire, in some respectable insurance office, in the names of 
the said C. D., his executors, administrators or assigns, in the sum 
of $ , and hand the policy lor such insurance, and the receipt
for the current year's premium, to the said C. D., his executors, 
administrators or assigns, on demand; and that in default of the 
said policy being so effected or kept on foot as aforesaid, it shall be 
lawful for the said C. D., his executors, administrators and assigns, 
to effect or keep on foot the same, and all the premiums and other 
expenses incurred by him or them in so doing shall be repaid on 
demand by the said A. B., his executors or administrators, and until 
re-payment, the same shall be a charge on the said goods, chattels 
and premises hereby assigned, and shall bear interest after the rate 
aforesaid. And also that the said A. B., his executors and adminis 
trators, will, during the continuance of this security, keep the chat­
tels, effects and premises hereby assigned, in good order, repair and 
condition in all respects, as they ore in at the time of the execu­
tion hereof.

In witness whereof, the parties to these presents have hereupon 
set their hands and seals the day and year first above written.

Signed, sealed and delivered ) 
in the presence of 

Y. Z.
A. B. 1 L.s. ] 

C. D. I l.s. ]

The Schedule above referred to marked A.

(Here set out a full and particular description of the goods, as 
required in the preceding forms.)

Mortgagee’t Affidavit

Ontario, County of , to wit: I, C. D., of, etc., the mortgagee 
in the within mortgage named, make oath and say, that the within 
mortgage truly sets forth the agreement entered into between my­
self and A. B., therein named, and truly states the extent of the 
liability intended to be created by such agreement, and covered by the 
within mortgage. That the within mortgage is executed in good 
faith, and for the express purpose of securing to me the re-payment 
of the advances agreed to be made ns within mentioned, and not for 
the purpose of securing the goods and chattels mentioned therein, and 
set forth in the schedule attached thereto, marked A, against the 
creditors of the said A. B., nor to prevent such creditors from re­
covering any claims which they may have against the said A. B.

Sworn before me, at 
the day of , C. D.19

F. W..
A Commissioner, etc.

Affidavit of Witness, same as in preceding Forms.
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Bill of Sole.

This Indenture made the day of one thousand nine
hundred and , Between A. B., of, etc., of the first part,
and C. D., of, etc., of the second part.

Whereas, the said party of the first part is possessed of the goods, 
chattels and effects hereinafter set forth, described and enumerated, 
and hath contracted and agreed with the said party of the second 
part for the absolute sale to him of the same for the sum of 
dollars.

Now this Indenture Witnvsseth that in pursuance of the said 
agreement and in consideration of the sunt of dollars of law­
ful money of Canada paid by the said party of the second part to 
the said party of the first part, at or before the sealing and delivery 
of these presents (the receipt whereof is hereby by him acknow­
ledged) he, the said party of the first part, hath bargained, sold, 
assigned, transferred and set over, and by these presents, doth 
bargain, sell, assign, transfer, and set over unto the said party of the 
second part, his executors, administrators and assigns, all those the 
said goods, chattels and effects which may be more particularly de­
scribed as follows (describe accurately) all which said goods, chattels 
and effects are contained in a dwelling house, situate and being at. 
etc.

And all the right, title, interest, property, possession, claim and 
demand whatsoever, both at law and in equity or otherwise howso­
ever, of him the said party of the first part, of, in, to or out of the 
same, and every part thereof.

To have and to hold the said hereinbefore assigned goods, chattels 
and effects, and every of them and every part thereof, with the 
appurtenances, and all the right, title and interest of the said party 
of the first part therein and thereto as aforesaid, unto and U' the use 
of the said party of the second part, his executors, administrators 
and assigns to and for his and their sole and only use for ever; and 
the said party of the first part doth hereby for himself, his heirs, 
executors and administrators, covenant, promise and agree with the 
said party of the second part, his executors and administrators in 
manner following, that is to say, that he the said party of the first 
part, is now rightfully and absolutely possessed of and entitled to the 
said hereby assigned goods, chattels and effects, and every of them 
and every part thereof.

And that the said party of the first port now hath in himself good 
right to assign the same unto the said party of the second part, his 
executors, administrators and assigns in manner aforesaid, and ac 
cording to the true intent and meaning of these presents; and that 
the said party hereto of the second part, his executors, administra­
tors and assigns, shall and may from time to time, and at all times 
hereafter peaceably and quietly hove, hold, possess and enjoy the 
said hereby assigned goods, chattels and effects and every of them 
and every part thereof, to and for his own use and benefit without 
any manner of hindrance, interruption, molestation, claim or demand 
whatsoever of, from or by him, the said party of the first part, 
or any person or persons whomsoever, and that free and clear and 
freely and absolutely released and discharged or otherwise at the 
costs of the said party of the first part, effectually indemnified from 
and against all former and other bargains, sales, gifts, titles, charges 
and incumbrances whatsoever.
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And moreover that he the said party of the first part, and all 
persons rightfully claiming or to claim any estate, right, title, in­
terest of, in or to the said hereby assigned goods, chattels and 
effects, and every of them and every part thereof, shall and will from 
time to time and at all times hereafter, upon every reasonable request 
of the said party of the second part, his executors, administrators 
or assigns, but at the costs and charges of the said party of the 
second part, make, do and execute, or cause or procure to be made, 
done and executed, all such future acts, deeds and assurances of the 
same for the more effectually assigning and assuring the hereby 
assigned goods, chattels and effects unto the said party of the second 
part, his executors, administrators, or assigns in manner aforesaid, 
and according to the true intent and meaning of these presents, as 
by the said party of the second part, his executors, administrators 
and assigns, or his or their counsel in the law shall be reasonably 
advised or required.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals the day and year first above written.

Signed, sealed and delivered,
in the presence of A. B. [l.b.]

Affidavit of Bargainee.

County of j I, of In the foregoing
To wit: ' bill of sale named, make oath and say:—

That the sale therein made is bona fide, and for good consideration 
namely: the actual present payment in hand to the bargainor by the 
bargainee, of the sum of dollars in cash, and not for the
purpose of holding or enabling me this deponent to hold the goods 
mentioned therein against the creditors of the said bargainor or any 
of them.

Sworn before me at the )
of in the [

this j
day of 10 . *

A Commissioner.

County of
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COMPANIES.

A company ii a distinct entity apart from the members 
or shareholders composing it; who are themselves not liable 
personally for its obligations unless expressly made so, 
and they are affected only to the extent of their interest 
in the company, that is, to the amount of their investment. 
In this respect it differs from a partnership for, as a rule, 
partners are always liable for all the debts and engage­
ments of the firm.

The creation of a company or corporation or the con­
version of an individual’s or firm’s business into a limited 
liability company is a proceeding that needs the employ­
ment of a lawyer; this is particularly so where contracts 
are to be made with promoters or financiers. It is, of 
course, possible for a man unfamiliar with the law to form 
a company by complying with the statutory formalities, 
but the want of skilled advice may be disastrous. Com­
panies like infants, should have professional assistance at 
their birth.

Companies are statutory creations established by special 
Act of the Dominion or of a Provincial Parliament or under 
the provisions of some general Act, such as the Companies 
Act of Canada, or a Provincial Act. Their creation is evi­
denced by an Act, letters patent, or a certificate granted 
by the Crown, which is sometimes called its charter.

When a company is incorporated by special Act of the 
Dominion or Provincial Parliament, its powers, privileges, 
liabilities, etc., are set forth in the Act itself, and the new 
company is governed hv these and by certain general pro­
visions, applicable to all such companies. Where there is a 
conflict or inconsistency between the special and general 
Acts, the provisions of the former apply.

Under the Dominion Companies Act and those of the 
various provinces of Canada, incorporation may be obtained 
by filing certain documents, such as a petition or memor­
andum of association, a stock subscription book, and pro­
posed by-laws or articles of association, according to the 
requirements of the Act under which application is made. 
The petition memorandum of association or application 
sets out the name of the new company, its proposed objects 
and special provisions, the amount of authorized capital, the 
par value of each share, the location of the head office, the 
names of the provisional directors or incorporators, the 
amount of stock taken by each, etc., all being in strict com-
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plianee with the statutory enactments and rules laid down 
by the Government. Along with the documents filed, w hich 
generally have to be in duplicate, there must be paid a 
fee depending on the amount of capital authorized. Kach 
Province has its own scale of fees, which will be found in 
the Companies Act.

If everything is in order, a certificate of incorporation 
or letters patent will be issued by the Secretary of State 
or Provincial Secretary, and the company is then ready to 
begin business.

All companies incorporated under the Dominion or Pro­
vincial Companies Acts must use the word “ limited ” after 
their name on all signs, notices, advertisements, cheques, 
receipts, letterheads, and other company publications, and 
in some Provinces must also keep the company's name 
with the word “limited ” after it on the outside of every 
office or place of business of the company. There is a penalty 
for omitting to comply with these provisions of the Act.

The persons named in the original petition for letters 
patent or charter are called provisional directors, and their 
business is to call a general meeting of all the shareholders 
for the election of directors and the proper organization of 
the company. The first meeting of the provisional directors 
generally does nothing more than decide that a sharehold­
ers* meeting be summoned. This meeting must be called 
in strict accordance with existing by-laws or general com­
pany law. The business done at this meeting generally 
consists of the selection of a temporary chairman and secre­
tary for the meeting; the approval and adoption of the let­
ters patent incorporating the company as the charter of 
the company, the adoption of by-laws (respecting the num­
ber of directors to be elected, their powers and duties, term 
of office, qualifications and disqualifications, the officers of 
the company, transfer of shares, form of stock certificates 
and proxies, the time, place and method of calling general 
meetings of the company, remuneration of directors and 
officers, accounting and auditing and all other important 
matters of internal regulation) ; the adoption of n seal for 
the company (which must have the company's name on it 
followed bv the word “limited”), the passing of resolu­
tions relating to the acquisition of property ; and the elec­
tion of directors.

The directors elected, then convene in accordance with 
the by-laws, and after the selection of a temporary chair­
man and secretary, a president, secretary ond other officers 
of the company are appointed, resolutions are passed re-
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specting the amount of stock to be issued, the percentage 
or calls to he paid up by subscribers, the issue and signa­
ture of stock certificates, the selection of a bank, the signa­
ture of cheques and drafts, and the carrying out of any 
resolutions passed by the shareholders for the purchase of 
property by the company.

The holding of these organization meetings is best left 
in the hands of the legal adviser employed to obtain the 
company's charter. It is in these early proceedings that 
mistakes are most easily made; later when shareholders 
arc probably more numerous and other interests arise, cor­
rection of these mistakes is difficult or impracticable.

The same advice is necessary in the preparation of a 
prospectus, as the statutory requirements not only are 
numerous and important, but exceedingly rigorous. All 
circular advertisement or other invitation offering to the 
public for subscription or purchase, anv shares, stock, bonds, 
etc., come within the same provisions of the statute. Pro­
moters and directors are subject to heavy penalties and 
liabilities for misstatements, for omission to state certain 
information, and. for omitting to file a prospectus with the 
proper official of the Government.

A person under 21 years of age cannot validly subscribe 
for shares, and directors cannot consent to a transfer of 
stock to an infant, if shares arc subject to unpaid calls. 
A married woman, in most of the Provinces, may become a 
shareholder without her husband’s consent. A corporation 
cannot become a shareholder unless its charter or the gen­
eral legislation applicable to it gives it power to hold such 
shares.

An application for shares docs not bind the applicant 
until the application is accepted bv the company and the 
acceptance communicated to the applicant. An applica­
tion may be withdrawn before acceptance ; when an accept­
ance has been posted, it is too late to withdraw an applica­
tion. No particular form of application is necessary, even 
a verbal one being sufficient if the company chooses to ac­
cept it. A conditional application cannot be accepted 
minus the condition, and acceptance with the condition 
binds the company to the terms of the agreement. Accept­
ance is generally in the hands of the laiard of directors, 
who should pass resolutions accepting the applications and 
alloting the shares. All written applications, resolutions, 
a copy of the notice of allotment, and the correspondence 
respecting same should be carefully preserved.

c.l.—fiTH ED. 0
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Certificates should be issued to shareholders who have 

]>aid the amount of all calls on their subscriptions, receipts 
being issued [lending [laying of the calls. Certificates are 
generally signed by two directors or two officers oT the com­
pany, the company’s seal being affixed.

The general powers of management of a company are 
vested in the board of directors elected by the shareholders, 
and to whom they arc accountable. A small board, of say, 
five directors is generally sufficient. Directors are generally 
elected by ballot for one year. They must all lie duly quali­
fied shareholders of the company, and must accept office 
as a director either by actual or virtual acceptance of the 
duties. Irregularities and defects in the appointment or 
election of a director do not invalidate his acts, provided 
he is not actually aware of such defects. A director who 
ceases to own the requisite number of shares is generally 
disqualified from continuing as director. Bankruptcy does 
not necessarily disqualify a director, unless the by-laws de­
clare it to lie a disqualification. Generally speaking a di­
rector cannot be compelled to attend to his duties; but one 
who does not devote some time to its affairs or is disquali­
fied should resign at once. Where a director is personally 
interested in a transaction between the company and him­
self or another firm (of which he is a member), he is gener­
ally prohibited by the by-laws from voting, although the 
prohibition does not prevent him voting as a shareholder 
in respect of the same transaction. A director cannot re­
tire from office except with the consent of his co-directors. 
Vacancies occurring on the board of directors may, unless 
the by-laws otherwise direct, be filled bv the board for the 
remainder of the term from among qualified shareholders. 
The board of directors represents and is the agent of the 
company (the shareholders). The powers of the board arc 
the powers of the company, except where they arc restricted 
or qualified by the by-laws or charter.

Shareholders have generally no right to control or in­
terfere with the discretionary powers vested in the board 
of directors for the management of the business of the 
company. The Courts will not grant redress to a share­
holder for some act performed by the board in good faith 
and within its powers. The board of directors has no power 
by resolution to exclude any director from access to the 
company’s accounts. A director with a claim against the 
company cannot purchase property of the company for his 
own benefit; if he does so, he holds the property as trustee 
for the company and is accountable for any profit received 
on a resale.
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The president is the chief executive officer, and may 
perform such acts as by usage . . . the nature of the
business or under specially delegated authority, or under 
the by-laws may devolve upon him. He has no more con­
trol over the company’s pro|>erty or funds than any other 
director. 11c acts as chairman of meetings of tile share­
holders and directors. When paid a salary he is IhiuiuI to 
render an adequate return for the confidence reposed in 
him, by exercising reasonable business diligence in the 
general care, oversight and management of the company’s 
affairs.

Where the president is unable to give all of his time 
to the supervision of affairs, a managing director is usually 
appointed. He rcpri-sents the board and is by them 
delegated to take active charge of the business of the 
company.

The obligations of officers and agents employed by a 
company are the same as those employed by a private in­
dividual in respect of term of employment, removal, dis­
missal. notice, etc. A company is liable for the acts of 
its officers and agents within the scope of their duties. 
False representations as to facts made bv directors or offi­
cers of a company, are themselves liable for damage sus­
tained hv any one relying on such statements.

Meetings of shareholders are called by notice given in 
strict accordance with the by-laws or statute. Each share­
holder is entitled to express notice, though the right may 
be waived. A notice should specify the date, the exact 
hour, place and business of the meeting. Unless author­
ized by special Act, or charter or general company legisla­
tion to hold meetings outside the province where the head 
office is situated, they should be held at the head office. 
Shareholders define their own quorum, method of voting in 
person and by proxy, the majority required for a decision, 
and procedure generally. If a by-law exists respecting pro­
cedure at a meeting and it is desired to adopt other pro­
cedure, the by-law must first he changed in accordance with 
the provisions of any by-law directing how such change 
may be made.

A meeting of the shareholders is required to he held 
annually, at whieh reports of the year's business and finan­
cial position are presented for consideration and approval, 
and the election of directors for the ensuing year. A meet­
ing may be adjourned and the business transacted at the ad­
journed meeting is then a continuation of the original meet­
ing, and any hisiness that might properly have been con-
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sidered at the first meeting may be further considered and 
determined. Notice, of the adjourned meeting, although 
not generally required by the by-laws, is advisable.

Directors meetings should be convened by regular 
notices sent to all the members of the board. They 
cannot act and vote by proxy ; they are bound to meet and 
confer ; a draft resolution passed around for the separate 
assent of each director is of no validity until confirmed and 
passed by a duly convened meeting of the board. Unless 
determined by the by-laws, the majority of the directors 
constitute a quorum. A resolution carried by the majority 
of the quorum is binding, although the majority is a 
minority of the whole board. By-laws made by the direc­
tors are in general binding until the next meeting of the 
shareholders, when in default of ratification they cease to 
have any validity. Shareholders are presumed to know all 
the by-laws of the company.

Calls, that is, instalments payable on stock not fully 
paid up, cannot be made until company has been chartered. 
Calls may be made by resolution of the directors fixing 
the day and place of payment. A notice informing share­
holders of the rail made must be sent to each shareholder. 
A variation in the notice from the resolution such as the 
date of payment invalidates the call. Time is computed 
from the date of mailing the notice. A call made so as to 
require only certain shareholders to pay calls, which others 
are not required to pay is void. A hundred per cent, call 
may be made unless contrary to charter or by-laws. Share­
holders are always liable, for instance, in a winding-up, to 
pay any amount unpaid on their shares, whether a formal 
call has lieen made or not. Procedure laid down by the by­
laws for the forfeiture of shares for unpaid calls should be 
strictly followed. Notice of forfeiture must state the cor­
rect amount due, the time within which payment must he 
made, and the place of payment.

Company law in recent years has become one of the most 
bewildering mazes that a layman may travel. The pitfalls 
are numerous, particularly in the promotion of companies, 
the issue of prospectuses, the merger of one company with 
another, the registration of a company outside the Prov­
ince. the issue of bonds and debentures, and voluntary 
liquidation, so much so that the services of a solicitor are 
frequently required. In fact, there are very few matters 
apart from the general business dealings of the company 
in which legal oversight is not advisable.
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CONSTABLES.

The following sections are, with permission, selected from 
an excellent little work entitled The County Constables’ 
Manual, by J. Jones, High Constable of the County of York, 
Ontario, and published in Toronto. The subject is fully and 
ably treated in this little work, which should be in the pos­
session of every constable, as it contains a full and accurate 
exposition of the law, portions of which only can be given 
in a work like the present.

Appointment of Conotableg in Ontario.
The Justices may, from time to time, nt any sitting or adjourned 

sitting of the Court of General Sessions of the Peace, appoint a 
County High Constable and a sufficient number of tit and proper 
persons to act as constables in each township, incorporated village, 
police village, and place within the county, and may in like manner, 
from time to time, in tlieir discretion, dismiss any constable so 
appointed.

To prevent injurious delays arising from the long intervale be­
tween the sittings of the General Sessions, the County Judge may at 
any time appoint constables for the County of which he is Judge.

Persons appointed shall, before entering on the duties of their 
office, take and subscribe the following oath, which any Justice of 
the Peace may administer.

In Manitoba, constables are either Provincial constables 
appointed for the whole Province by the Lieutenant-Gov- 
crnor-in-Council, or Municipal constables appointed by the 
council of any municipality, with authority only therein, 
though a Justice of the Peace may at any t'*ne appoint a 
special constable to attend to any particular matter.

In Saskatchewan and Alberta, in addition to the Boyal 
North-West Mounted Police, constables may he ap­
pointed by the Lieutcnant-Governor-in-Council for the 
whole of the Province, and a Justice of the Peace may at 
any time appoint a special constable to act in an emergency 
in any part of the Province.

Oath of Office.
I, A. B. , having been appointed constable for the

County of , do solemnly swear that I will truly, faithfully
and impartially perform the duties appertaining to the said office, 
according to the best of my skill and ability.

So help me God.
Sworn before me, etc.,

J. P.
“ If a constable, duly appointed and notified, refuse to take the 

necessary oath, or refuse to execute the office, he is guilty of a 
serious offence, and may be punished by fine or imprisonment. It
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is not necessary there should he an actual refusal, for if the party do 
not attend to be sworn in before the Justice, or afterwards do not 
execute his office, it is evidence of his refusal to do so and for this 
he may be indicted either at the Assizes of Oyer anu Terminer or 
General Sessions. (Archbold, C. P., 932; Burns, J. F., 1085).

“If ;i constable rrf—w to lie ■were, a Justice | the Peace may 
at once bind him over to the Oyer and Terminer or General Ses 
sions to answer for contempt, but there is no power vested in 
Magistrates to punish by summary conviction.” (Dalton, cap. 28).

An arrest is the apprehending or detaining of the person in order 
to be forthcoming to answer an alleged or suspected crime. The 
constable should not merely content himself with securing the 
offender, but should actually arrest him, so that if he escape or ie 
rescued by others, he or they may be subject to the penalties of 
escape or arrest. To constitute an arrest the party should, if pos­
sible, be touched by the constable, who shouid say, I arrest you, or 
You are my prisoner. Bare words will not make an arrest without 
laying hold of the person or otherwise coutiuing him. But if an 
officer come into a room and tell the party he arrests him, and locks 
the door, this is an arrest, for he is in custody of that officer; or if 
in any other way the person submit himself by word and action to 
be in custody, it is an arrest. (Patton).

Every officer, upon demand made upon him must shexv the war­
rant under which he arrests or distrains. (Wilson, P. 51-52).

If the party snatch or take the warrant, the constable has a right 
to force it from him, using no unnecessary violence in doing so.

Where a constable has made an arrest with or without warrant, 
he should as soon ns possible bring the party before the Justice 
according to the terms of the warrant; and if guilty of any unneces 
sar.v delay be will be liable to punishment; but if the arrest be made 
in or near the night, or at a time when the prisoner cannot w'ell be 
brought before the Justice, or if there be danger of rescue, or the 
party be ill and unable then to be brought up, the constable may 
secure him in the county gaol, in a lock-up bouse, or other safe 
place, till the next day, or until it may be reasonable to bring him 
up before, the Justice; but a warning is again given against any un­
reasonable detention. (Patton). In case a lock-up be found most 
convenient, it will be necessary to employ a constable to watch th° 
prisoner at night, unless the municipality in which the lock-up is 
situate keep a watchman for this purpose.

R. S. C. 1900. c. 140, s. 711 (Summary Convictions). It is laid 
down that where a warrant is issued in the first instance, the Justice 
issuing it shall furnish a copy or copies thereof, and cause a copy to 
be served on each party arrested at the time of such arrest.

Breaking Open Door».
Breaking open an outer door or window to enter a man’s house, 

is an objectionable and dangerous proceeding, and should only be 
resorted to in extreme cases. The peace and security of private 
dwellings is a matter of great importance. It is only in matters of 
high concern to the public, and to prevent the ends of justice being 
frustrated, that the law permits its officer to have recourse to this 
obnoxious proceeding.

The officer is therefore in no case justified in breaking open outer 
doors, or the windows or other parts of a house, until—
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1. lie has declared his business; 2, demanded admission; and, 
3, allowed a reasonable time for opening them to elapse, and they 
have not been opened in that time.

Under warrant.—Upon a warrant for felony or suspicion of 
felony, or to compel sureties of the peace, or for a breach of the peace, 
the constable to whom a warrant is directed may break open outer 
doors to effect an arrest, if the party is in his own house, or has 
taken refuge in the house of another, after notilieation, demand ami 
refusal, as has been already stated. (1‘atton). A constable may 
break in to apprehend on a capias founded on indictment for any 
crime, or in the daytime on a warrant to search for stolen goods, if 
accompanied with a direction to bring the party before a Justice, ot­
to enforce the law .here a forcible entry or detainer is found by 
Justices, either on an inquest or their own view, or on a warrant of 
Justices for levying a line or execution of a judgment on conviction 
grounded on a statute that gives all or any part of the penalty to the 
King. (Wilson).

Without warrant.—The constable's authority to break open doors 
by virtue of his office, us conservator of the peace acting without a 
warrant, is strictly confined to cases where an actual breach of the 
pence is committed in his view, or where he sees a felony committed, 
or has grounds to apprehend that a felony is likely to be committed, 
or if an affrayer run into a house to escape arrest, the constable in 
hot pursuit would be justified in effecting an entrance by force to 
take him. (Nevertheless, in mere breaches of the peace, if he know 
the parties, he had better obtain a warrant instead of taking this 
course). Also where a violent affray is going on in a house In the 
view or hearing of a constable, which is likely to result in blood­
shed or loss of life (ns where there is a violent cry of murder in the 
house), the necessity of the case will authorize the constable to get 
into the house in the readiest manner he can, to stop the affray and 
prevent further violence or bloodshed.

Where one is known to have committed a felony or given a dan­
gerous wound, and is pursued by a constable who is denied admit­
tance Into a house wherein the offender is sheltered, the door may 
be broken in order to take him. It would, however, lx- otherwise, if 
there was only a mere suspicion of guilt; a warrant should lie oTi-

If the house in which an offending party is supposed to have 
taken refuge is not his own house, the constable should be sure that 
the felon is there; for, if not there, the constable would in most cases 
be considered in law a trespasser. (Patton).

So, if there be noise or disorderly conduct or drinking in a house 
at an unreasonable time of the night, and particularly in a tavern, 
he may break open the house to put a stop to it.

If an officer have entered the house in a legal manner, and the 
outer door is fastened upon him, he and others in his aid may break 
open the door to set him at liberty.

The maxim that “ Every man’s house is his castle,” only applies 
to the dwelling house. (Wilsou).

Conatablea.
A constable must readily and strictly obey all lawful orders of 

Justices of the Peace, Coroners, and the officers placed over him by 
the General Sessions of the Peace.

He must be very civil and respectful in his demeanor and con­
duct to the public, giving the best answers he can to the numerous 
questions which will be put to him, and showing at all times n



THE CANADIAN LAWYEH.i.3ti

readiness to do all in Lis power to oblige consistently with his duty.
He is to speak the truth at all times and under all circumstances, 

and when called upon to give evidence, to state all he knows re­
specting the ease without fear or reservation, and without any desire 
to influence the result, either for or against the prisoner.

To enable him to speak quite confidently and to prevent the pos­
sibility of his evidence being shaken, he is to jot down at the time 
in his memorandum book dates and other particulars respecting 
arrests or occurrences, to which he can always refer.

When called upon by a person to take another into custody, he 
must be guided in » great measure by the circumstances of the case 
and the nature of the charge or offence; but if he have any doubt 
as to how he ought to act, the safest course is to ask all the persons 
concerned to go with him to the nearest Justice, who will direct the 
constable.

If a constable is called upon to a<t he must do so with energy, 
promptness and determination, for, if he wavers or doubts, the 
criminal may escape, or the opjiortunity to render assistance may 
be lost. (T. T. F. Reg).

(Authority)—The authority of constables is general and special, 
the office partaking of the nature of both. The general authority 
accrues by virtue of their own right as officers; the special author­
ity accrues by the right of some one else. All constables are con­
servators of the peace by right of their office, and are also the 
immediate and proper officers of Justices of the Peace.

Constables, by virtue of their inherent |x>wers, may act without 
warrant in the prevention of crime, and for the arrest of offenders. 
(See Warrant, arrest without).

As the immediate and proper officers of Justices of the Peace, 
constables act under, and are bound to obey, the lawful mandates of 
the magistrates of their county.

The office of constable in Canada is coincident with the introduc­
tion into the Province of the commercial law of England. It is of 
great antiquity; but whether constables came in with Justices of 
the Peace, or existed at common law in England, is of little moment 
to us; but the law-writers who have examined the question say that 
constables existed as subordinate conservators of the peace long 
before Justices of the Peace were made by the 1st Edward III.. 
A.D., 1827.

Coroner»’ Con étable».
It will be the duty of a constable, should a death occur from vio­

lence or unfair means, or through culpable or negligent conduct (of 
any other person than deceased), to notify the nearest coroner while 
the body is fresh, and, if possible, while it remains in the same 
situation as when the party died. He should attend the coroner 
when he arrives, and if the coroner considers an inquest necessary, 
the constable, on receiving the warrant to summon the jury, should 
immediately summon and make his return thereon. The constable 
officiating at an inquest opens the proceedings by proclamation, 
assists tlie coroner, preserves order, and is to obey all lawful orders 
of the coroner. The coroner has by law the right to do all acts 
which are necessary to enable him to hold his inquest on the view 
of the body; and as incidental to this right, he could break open doors 
to get at the l*ody; and those who obstruct him in so doing are guilty 
of a misdemeanor, and a constable who is present is bound to pro­
tect him.

(Proclamation before calling jury). Oyez, Oyez, Oyez. You good 
men of this county summoned to appear here this day, to inquire, for
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our Sovereign Lord the King, when, how, und by what means
R--------- F - came to his death, answer to your names as you
shall be called, every man at the tirst cull, upon the pain and peril 
that shall fall thereon, tied save the king.

Proclamation for default of jurors). Oyez, Oyez, Oyez. You good 
men who have been already severally called, and have made default, 
answer to your names and save your peril. Ood save the King.

(Proclamation for witnesses). Oyea, Oyez, Oyez. If any one can 
give evidence on behalf of our Sovereign Lord the King, when
how, and by what means R----------F----------- came to his death, let
him come forth, and he shall be heard. Ood save the King.

(Proclamation of adjournment). Oyez, Oyez, Oyez. All manner 
of persons who have anything more to do at this Court before the 
King's coroner for this county, may depart home at this time, and 
give their attendance here again (or at the adjourned place) on 
next, being the day of instant, at of the clock,
in the precisely. God save the King.

(Proclamation at adjourned meeting). Oyez, Oyez, Oyez. All 
manner of persona who have anything more to do at this Court before 
the King’s coroner for this county on this inquest now to be taken 
and adjourned over to this time and place, draw' near und give your 
attendance; and you, gentlemen of the jury, who have been im­
panelled and sworn upon this inquest touching the death of R-------
F----------, severally answer to your names and save your recogni­
zances.

(Proclamation at the close of inquest). Oyez, Oyez, Oyez. You 
good men of this county who have been impanelled and sworn of 
the jury to inquire, for our Sovereign l»rd the King touching the
death of R---------- F----------, and who have returned your verdict,
may now depart hence and take your ease. God save the King.

Refuting to Attitl a Constable.
To suppress an affray or accomplish an arrest, a constable may 

call to his assistance any private person present, who will be bound 
to render aid under the penalty of severe punishment for refusal 
or neglect; but the constable must carry this in mind, that to warrant 
his interference there must be evident appearance that a felony or 
other crime against the King's peace is on the point of being com­
mitted; and this caution also may be given as to threats, that mere 
rash words or abusive or violent language used to the constable or 
to any other iierson, unless calculated to deter the officer from doing 
his duty, or directly tending to a breach of the peace, would not of 
themselves form a sufficient ground for the arrest of the wrong doer. 
(Patton, 10>.

And on page 20, the same writer says: “I would reiterate, that 
whenever necessary, a constable may call upon any by-stander In 
the King’s name to assist him in making an arrest, or securing an 
offender; and that private persons acting in aid of the officer are 
entitled to the same indemnity as the offic er, for their acts in his aid.”

Search Warrant.—R. S. C. 1906, c. l\ti, »«. 629-tip.
In executing a search warrant, the constable must be careful 

strictly to pursue its directions. The warrant (R. 8. C. l!H)6. 
s. 140, Form 2), commonly specifies the place to lie searched, the 
goods to be seized and the person to be taken. It the outer door of 
the house to be searched be shut, and upon demand not opened, the 
constable may break it open, and so may inner doors, boxee, etc., 
after the keys have been demanded and refused.
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The constable should not take away any good» bet those spscUlsd 
in the warrant, unless they are indispensable in substantiating the 
charge of stealing the goods specified. The constable should take 
witn him materials for striking a light, it necessary, and he should 
take sufficient time to make a thorough search. The owner of the 
goods should, in all cases, accompany the constable to point out the 
goods, in order to prevent mistakes.

The constable, in accordance with the warrant, should have 
jiecessury and proper assistance to watch outside, to prevent the 
goods being taken away or the accused person escaping.

When the goods, or any i>ortion of them, are found, the constable 
Is to bring them and the person before the Justice, according to the 
directions of the warrant subject to hie order. If the accused be 
committed for trial, the constable should make an inventory of the 
goods in his memorandum book, and mark the exhibits so as to be 
identified by him. if a hone is the subject of the lareeey, the beet 
plan would be to hand him over for safe keeping to the owner, on 
his entering into a recognizance to prosecute, and giving a guarantee 
that the horse shall he forthcoming.

Warrants, Arresting on.
When a warrant is placed in a constable's hands for execution, he 

should satisfy himself that it is under the hand and seal of the Jus 
tices issuing same, that it is properly directed, viz.: “To all or any 
of the constables or other peace officers in the county of, etc., etc." 
(H. S. C. 1900, c. 140, Form 0). It shall state shortly the matter 
of the information or complaint on which it is founded.

it shall name or otherwise describe the person against whom it 
has been issued.

It shall order the constable to apprehend the defendant, and to 
bring him before the Justice issuing the warrant, or some other 
Justice, to answer the said charge.

It need not be made returnable at any particular time, but may 
remain in force until it is executed.

If the warrant is found deficient in any particular it should be 
taken to the Justice who issued it to have its defects rectified. The 
constable should make an entry in his memorandum book of the 
time of its receipt, and the necessary particulars.

The warrant should be executed with secrecy and despatch, and 
after the execution the constable should endorse it with the date of 
its execution.

The constable should also ascertain from the warrant the nature 
of the offence, and whether he knows the party named in the war­
rant: if not he should find out from the complainant the description, 
personal appearance, manner, dress, or any peculiarity by which he 
may be recognized, and it would be advisable for the constable, if 
possible, to take the complainant or some person who could point 
out the accused.

An arrest may be made in the night as well as the day, but not 
on Sunday, unless the offence charged includes a breach of the 
peace or felony.

The accused should be brought without delay before the proper 
Magistrate, and it is the duty of the Magistrate to make such 
arrangements with the officer who is entrusted with the execution of 
the warrant, that the case be brought on to a hearing as speedily ns 
possible after the arrest. To detain an accused person for an un 
reasonable time would be very improper, illegal and unjust.
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If the accused person escape, go into or reside in another county, 
it will be necessary for the constable to have the warrant endorsed 
by a Justice having jurisdiction where the accused is. The constable 
therefore, will wait upon a Justice having such jurisdiction, who 
will endorse the warrant on the constable making oath ns to the 
signature of the Justice who issued the warrant (U. S. C. 1UUG, c. 
14bj, or, in case of fresh pursuit, at any place in the next adjoin­
ing territorial division, and within seven miles of the border of the 
first division, without having the warrant bucked. Under 
R. S. C. 1906, c. 146, any Justice may grant and issue a warrant to 
apprehend any one charged for an indictable offence, or a search 
warrant on a Sunday as well as on any other day. It is also provided 
that no warrant or other process shall be served on the Lord's Day, 
except in cases of treason, felony or breach of the peace.

Without Warrant—It. ti, V. ItiUti, c. ljti.
Any person found committing an offence punishable either upon 

indictment or upon summary conviction, may be immediately appre­
hended by any constable or peace otiicer without a warrant, or 
by the owner of the property on or with respect to which the offence 

e is being committed, or by his servant, or any other person authorized 
* by such owner, and shall be forthwith taken before some neighbour­
ing Justice of the Peace to be dealt with according to law.

A constable may arrest for any felony committed in his presence, 
and he is bound at all risks to use his best endeavours to do so. 
Nothing short of imminent danger to his life will excuse him for 
allowing the offender to escape.

He may also arrest on his own suspicion that a felony has been 
committed, and that the party he arrests is or was concerned in it.

When he arrests upon his own suspicion, it must not be upon any 
loose, vague suspicion, either of an offence having been committed, 
or of its having been committed by the person arrested, but he must, 
in the language of the law, have reasonable and probable cause for 
believing both of these facts. If he arrest without having reasonable 
and probable cause for so doing, he will be liable to answer in 
damages to the aggrieved party for making the arrest, but if lie 
arrest under justifiable circumstances, he will not be liable for the 
felony, nor will he be liable even although there was no felony at all 
committed. So, also, if a constable arrest one for a felony upon in­
formation derived from another, he will be fully authorised in doing 
so, if he had reasonable and probable cause for believing the infor­
mation he had to be correct, and he will not be liable, although, as 
before stated, no felony had, in fact, been committed (Wilson, 35).

The constable, however, must be careful that he has such reason­
able and probable cause to justify his proceedings, for, if he have 
not, he will be liable, in like manner as any one else would be, for 
his malicious conduct. The constable then should consider—

(1) Who it is that gives him information.
(2) Who the person is who is alleged to have committed the 

offence.
(3) The general probability of the facts narrated. For instance, 

a constable is not justified in apprehending a person, as receiver of 
stolen goods, on the mere assertion of the principal felon.

So it also follows, if he arrest on his own suspicion of the party 
being a felon, or upon information communicated to him by an 
other, he should not detain the party arrested after his suspicions 
are, or ought to be, entirely removed, or if he discover the Informa­
tion which was given him to be false or untrustworthy. (Wilson. 
3fi).
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Thus, if a constable arrest on a suspicion of .heft, and after 
searching the party discover nothing, and the suspicion appears to 
be groundless, he may discharge the party out of his custody with­
out taking him before a Magistrate.

A constable may arrest on information of others that a party has 
committed a felony. Thus, if a reasonable charge of felony is made 
agaiust a person who is given in charge to a constable, the constable 
is bound to take him, and he will be justified in so doing, though 
the charge may turn out to be unfounded.

A constable may justify an arrest on a reasonable charge of 
felony without warrant, although it should afterwards appear that 
no felony had been committed, but u private individual cannot.

A constable is justified in apprehending a person on suspicion of 
felony, if he have reasonable or probable cause to believe that the 
party charged is the felon.

Also, any person whom he finds loitering on any highway, yard, 
or other place, during the night, and whom he has good cause to 
suspect of having committed, or being about to commit, u felony, 
and detain such person, and bring him before a Justice, before noon 
tin- following day, to bv dealt with according to law. Kl. s. C. 1900, 
<. i M,

A constable is bound to take up any one committing a breach of 
the peace in his view. He may also, when there has been a breach 
of the peace, though not in his presence, and in order to prevent a 
renewal of it, arrest one w’hom he has good reason to believe is 
about to break it.

But, when no breach of the peace has taken place in his view, and 
there is no likelihood of its being broken, lie cannot, cither at his 
own instance or a complaint of any one, without a warrant, unless 
specially authorised by statute. Neither can a constable receive 
any person from another, who has been arrested by that other, for 
an alleged breach of the peace, unless at his own risk; that is, if the 
party taken have broken the peace, the constable will be right in 
receiving him into his custody, but if he have not, the constable will 
be liable in taking him. in like manner as the other will who deliv­
ered him to the constable.

The general rule, therefore, for a constable is never to arrest or 
receive any one into his custody for any offence less than a felony, 
unless—

(1) The constable lias either seen the offence committed, or
(2) Wars a breach of the peace, or
(3) Unless a warrant authorizing the arrest is delivered to him. 

(Wilson. 26).

NOVA SCOTIA.

The Constables Act (R. S. N. S. cap. 41), provides that 
in case of riot, tumult or disturbance, or of just appre­
hension thereof, outside of Halifax or any incorporated town, 
three justices of the peace may by writing appoint any num­
ber of special constables, their appointment to continue in 
force for fourteen days. In case of disturbance at any public 
meeting, any justice, at the request of the chairman of the
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meeting, or of three freeholders, may verbally appoint special 
constables to preserve the peace. Neglect or refusal to act 
incurs a penalty of eight dollars. Ordinary constables are 
appointed by the Municipal Council, under the provisions 
of the same Act.

NEW BRUNSWICK.
In New Brunswick, constables are appointed by the 

Municipal Councils, or in some cases by City or Town Coun­
cils. By statute, anyone resisting a constable in the dis­
charge of hie duty or not rendering assistance, when called 
upon by a constable, is liable to fine and imprisonment.
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DEEDS.

The legal and technical definition of a deed is a writing 
sealed and delivered. Bonds, therefore, and assignments ana 
chattel mortgages, of which we have treated in a previous 
chapter, are all deeds: that is to say, they are writings sealed 
and delivered. The popular idea of a deed, however, is com­
monly associated with the transfer of land, and it is in this 
sense in which we shall speak of a deed in this chapter.

A deed of land, then, is a writing sealed and delivered 
by the parties, by which lands, tenements or hereditaments 
are conveyed by one person to another. It may be either 
written or printed, or partly written and partly printed, and 
on paper or parchment. Figures, as a general rule, should 
be avoided, and all words written in full without abbrevia­
tion or contraction. The name, residence and occupation or 
addition of every party to th" deed should be carefully in­
serted, and also some date: p perly the date of the day of 
execution, but not necessari _, for a deed may legally be 
dated on ond day, and not executed until some other and sub­
sequent day. Care should be used in describing the lands 
conveyed; an error here may entail considerable expense 
before it can be rectified. If a whole township lot be con­
veyed, it will be sufficient to describe it as lot number so and 
so, in such a concession, township and county, comprising 
so many acres. If a portion only be conveyed, describe ac­
curately the part intended; as the north or south half, or 
north-east or south-west quarter, as the case may be. Where 
the boundaries are well known, and especially where only a 
portion of a lot is conveyed, it will be desirable to describe 
the premises by metes and bounds; giving the course or 
magnetic bearings, and the length of each side. A well 
prepared deed should contain no alterations or interlinea­
tions of any kind; they will not, however, invalidate the in­
strument; but if necessary to be made, the fact that they 
were so made before signature of the deed should be stated 
in the attestation clause at the foot, and the witness should 
put his initials in the margin, opposite all such alterations 
or interlineations, so that he may be the better able, if ever 
called on, to prove that they were so made before execution. 
When once signed and executed, a deed must not be altered, 
as any such alteration might wholly vitiate the deed.

The person conveying the land is called the grantor; the 
person to whom it is to be conveyed is called the grantee. 
If the grantor is a married man, his wife should in all Pro-



DEEDS. 143

vinces where she is by law entitled to dower, join in the deed 
and bar her dower; otherwise, when her husband dies she 
will be entitled to one-third of the land conveyed for her 
lifetime. Land may be conveyed in such a manner as to pre­
clude the wife of the party to w hom it is conveyed from any 
right to dower on her husband's death; but the species of 
deed by which this may be done is very social, and can only 
safely be prepared by a professional man.

In preparing deeds, care should be taken that all persons 
whose interests in the property are intended to be conveyed 
should be made parties to and should duly execute the in­
strument. Minors, or persons under twenty-one years of 
age, are incapable of making a binding disposition of their 
lands, unless under the sanction of an order of a Court of 
competent jurisdiction. The same may be said of lunatics 
and idiots, whose interests may be transferred only by order 
of a Court or by trustees or committees appointed or sanc­
tioned by it. The power of corporations to convey depends 
upon the extent of the rights and privileges conferred upon 
them by law, and the method in which they execute con­
veyances is usually determined by statute. With regard to 
married women, the form in which a conveyance of their 
lands must be drawn and attested differs in the various Prov­
inces, and an explanation of the formalities required in each 
is deemed unnecessary in this connection.

Every deed should be signed by the grantor. It is not 
necessary that the grantee should sign unless the deed con­
tains some covenant on his part. The ordinary way of ex­
ecuting a deed is for the party conveying to sign his name in 
his usual manner, opposite the seal at the foot, and placing 
his finger on the seal to say, “I deliver this as my act and 
deed.” If the person should be unable to write, he may ex­
ecute by mark. In this case some person should write op­
posite the seal the words “ A. B. his mark,” leaving space 
in the middle for the mark to be made—usually a cross:

ii..

thus: A. X B. The mark must, of course, lie made bv the
Murk

party himself, though his hand may he guided, or he may 
do it by simply touching the pen while the mark is being 
made by some other person for him. Before a deed is ex­
ecuted by an illiterate person, or. indeed, by any person, if 
he so requests, it ought to he read over and explained, so 
that he may fully understand what he is doing.

A corporation usually executes a deed by affixing to it its 
"ommon seal, and signing by its chief officer, as Mayor, Pre­
sident. etc. In most of the Provinces no affidavit is neces-
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sary to prove the execution of a deed by a corporntion; the 
seal alone is sulticient evidence. Where land is c< eyed to 
a Corporation, the word “ successors ” should be used in 
place of the word “ heirs ” in referring to it.

In Ontario, short forms of deeds of grant are estab­
lished by statute, the abbreviated covenants in which are 
given an amplified meaning therein fully set forth. The 
object ol enactments of this nature is to save unnecessary 
expense or registration.

Where one person has, by power of attorney under seal, 
authority to execute a deed of lands for another, the power 
should be registered or attached to the deed and duly verified 
or authenticated.

The only forms of deeds given here are the common 
forms of bargain and sale used in the ordinary conveyance 
of real property. The forms given are with absolute cove­
nants and with qualified or limited covenants. The former 
are very extensive, and ought not to be given without some 
sufficient reason, as they bind the grantor with reference to 
the acts of all parties through whom the property may have 
passed. Limited covenants, on the contrary, are confined to 
the acts of the grantor himself and those claiming under him.

A quit claim deed, if made to a party already possessing 
some interest in the land, releases all the interest which the 
grantor has in the land, whatever it may be.

A deed poll is made by one party only, as in the case of 
a sheriff’s deed.

A trust deed is made to a person called a trustee, who is 
to hold the land for the use or benefit of some other person. 
The wife of the trustee is not entitled to dower in the land.

Where deeds are made without any consideration, they 
may be set aside in favour of the creditors of the grantor, 
and of purchasers from him in good faith and for valuable 
consideration.

Before purchasing property it is essential that the title 
to it should be properly investigated. Registry offices are 
established in every county and district, where all deeds and 
other instruments affecting land ought to be registered.

Every unregistered deed or instrument affecting the 
title to land is ineffective as against any person claiming 
for valuable consideration, and without notice under a sub­
sequent deed or instrument affecting the title to the same 
land.

ONTARIO.

In Ontario, a deed of land should be executed in duplicate 
—one copy whereof will be left in the registry office, and the
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other retained by the party. Upon the deed intended to be left 
in the registry there must be an affidavit of execution made 
by the attesting witness. It is sufficient if this affidavit 
be only placed on such one; but it is usual and convenient 
to have an affidavit on both.

In Ontario, to secure registration, an affidavit of a sub­
scribing witness to the deed must be made (upon the instru­
ment, or securely attached to it), which, after setting forth 
the name, place of residence and addition or occupation of 
the witness, in full, must show the following facts:—(i) The 
execution of the original deed and duplicate, if any there be; 
(ii) the place of execution; (iii) that the witness knew the 
parties to the instrument, if such be the fact; or that he knew 
such one or more of them, according to the fact; (iv) that 
he is a subscribing witness thereto. The affidavit is, under 
provisions of the Ontario statute, to be made before some 
one of the following persons ;

1. If made in Ontario, it shall be made before—
The Registrar or Deputy Registrar of the County in which 

the lands lie.
Or, before a Judge of the Supreme Court of Judicature,
Or, before a Judge of a County Court within his County, 

Or, before a Commissioner authorized by the High Court 
to take affidavits.

Or, before any Justice of the Peace for the County in which 
the affidavit is sworn.

2. If made in Quebec, it shall be made before—
A Judge or Prothonotary of the Superior Court, or Clerk of 

the Circuit Court,
Or, before a Commissioner authorized under the laws of 

Ontario to take, in Quebec, affidavits in and for any of 
the Courts of Record in the Province of Ontario,

Or, before any Notary Public in Quebec, certified under his 
official seal.

3. If made in Great Britain or Ireland, it shall be made before—
A Judge of the Supreme Court of Judicature in England, or 

of the Court of Session or the Justiciary Court in Scot­
land,

Or, before a Judge of any of the County Courts within Ms 
County,

Or, before the Mayor or Chief Magistrate of any City, 
Borough, or Town corporate therein, and certified under 
the common seal of such City, Borough or Town cor­
porate.

Or, before a Commissioner authorized to administer oaths in 
the Supreme Court of Judicature in England, or in the 
Supreme Court of Judicature in Ireland, or before a 
Commissioner authorized by the laws of Ontario to take, 
in Great Britain or Ireland, affidavits in and for any of 
the Courts of Record in the Province of Ontario,

Or. before any Notary Public, certified under his official seal. 
c.l.—8te ro. 10
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4. If madv iu auy British Culouy, or I'ossessiou, it shall be made
before—

A Judge of a Court of Record, or of any Court of Supreme 
Jurisdiction iu the Colony,

Or, before the Mayor of any City, Borough or Town corpor­
ate, and certified under the common seal of such City, 
Borough or Town,

Or, before any Notary Public, certified under his olBcial seal.
Or, if made in the British Possessions in India, before any 

Magistrate or Collector, certified to have been such under 
the hand of the Governor of such Possession,

Or. before a Commissioner authorised by the laws of Ontario 
to take, in such British Colony or Possession, affidavits 
in and for any of the Courts of Record of the Province 
of Ontario.

5. If made in any Foreign Country, it shall be made before—
The Mayor of any City, Borough or Town cori»orate of such 

country, and certified under the common seal of the 
City, Borough or Town corporate.

Or, before a Consul, Vice-Consul, or Consular Agent of Her 
Majesty, resident therein.

Or, before a Judge of a Court of Record, or a Notary Public^ 
certified under his official seal,

Or, before a Commissioner authorized by the laws of Ontario 
to take, in such country, affidavits in and for any of the 
Courts of Record of the Province of Ontario. R. 8. O. 
1887, c. 114. a. 41; 53 V. c. 30. s. 2.

0. When an affidavit of execution is required to be made out of 
the Province before any of the officers mentioned in clauses 
2, 3 and 4, of this section, and the officer has not an official 
seal, it shall be sufficient for him so to certify

The fees for registering a deed are $1.40 where the docu­
ment does not exceed 700 words in length; if it exceeds that 
number, then fifteen cents for every additional 100 words 
up to 1,400, and ten cents for each 100 words over 1,400. 
If the instrument embraces different lots or parcels of land 
situate in different localities in the same county, then the 
registrar is entitled to 40 cents for the necessary entries and 
certificates, and fifteen cents for every 100 words up to 1,400, 
and ten cents for every 100 words over that number.

. NOVA SCOTIA.
The same general principles as to registry as are in force 

in Ontario, apply in Nova Scotia. Rv cap. 137 of Revised 
Statutes, 1910, a Registrar is appointed for every county 
and district in the Province, with whom all deeds, mort­
gages, judgments and attachments binding lands, arc to he 
recorded. Deeds, etc., are copied out in the registry books 
in full.

The execution of deeds is proved either on the affidavit 
of a subscribing witness, or on the personal acknowledgment 
of the parties under oath.
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The execution of an instrument by a corporation must 
be witnessed in the same way as an ordinary deed, and the 
subscribing witness must make oath that the parties thereto 
executed the same in his presence. An oath of a witness 
to the execution of a deed may he administered, in the 
Province by a Registrar of Deeds, a Judge of the Supreme 
or County Courts, a notary public, a barrister of the Su­
preme Court, a Justice of the Peace, or a Commissioner 
of the Supreme Court. If administered out of Nova 
Scotia, it may be made before any Commissioner appointed 
by the Nova Scotia Government to take atlidavits without 
the Province for use in Nova Scotia; a Judge of any Court 
of Record, the mayor or recorder of any city or incorporated 
town, or an ambassador, minister, counsul, viee-cunsul, or 
consular agent for Great Britain.

No particular form of affidavit is required; the form in 
general use will be found at the end of this chapter.

If all the witnesses to a deed are dead, or absent from 
the Province, or have became of unsound mind, the deed 
may be registered, upon sufficient proof of the handwriting 
of any witness or of the parties, on application to a Judge 
of the Supreme or County Courts.

A wife is required to join in a conveyance of her hus­
band's property, in order to bar or release her right to 
dower therein, and is also required to make an affidavit or 
acknowledgment separately and apart from her husband 
to the effect that she has executed the deed freely and vol­
untarily without compulsion by her husband. The form 
prescribed by the Married Women's Decals Act (R. S. N. S. 
rap. 113), will be found at the end of this chapter. This 
acknowledgment may be made before any of the funtion- 
aries appointed to take the oath of a witness to a deed.

BRITISH COLUMBIA.
A Land Registry Office is established at Victoria, and 

district registries in other parts of the Province. Before any 
deed or instrument is recorded or registered, its execution 
must first be acknowledged or proved in the manner pro­
vided by the Registry Act, and the fact of such acknowledg­
ment or proof must be certified by endorsement upon such 
deed or instrument. The acknowledgment or proof of ex­
ecution of instruments, if made within the Province, may 
be made before—

1. The Registrar, District or Deputy Registrar;
8. Any Stipendiary Magistrate or Justice of the Peace of 

the Province, or of any town, city, or district thereof;
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3. Any Judge or Registrar of a Court having a seal;
4. Any Notary Public practising within the Province.
If acknowledged or proved without the Province, and

within British Dominions, it may be made before—
1. Any Judge of a Court, Clerk or Registrar of any Court, 

having a seal;
2. Any Notary Public;
3. Any magistrate of any town or district, having a seal 

of office;
4. Any commissioner appointed for the purpose.

MANITOBA.
The law of registration is similar to that of Ontario. 

The affidavit of execution must be made as follows:
(a) If made in Manitoba, before :
(i) Any person authorised by the Manitoba Evidence Act, to 

take affidavits for use in this Province ; or before
(ii) The Registrar or Deputy Registrar of the district in which 

the lands lie ; or before
(Iii) Any Justice of the Peace for this Province ;
(b) If made in any of the other Provinces of the Dominion or 

In Great Britain or Ireland, before
(i) A Judge of any of the Superior Courts of law or equity 

therein or before
(ii) A Judge of any of the County Courts within his district, 

or before
(iii) The Mayor or Chief Magistrate of any City or Borough or 

Town Corporate therein, certified under the common seal of such 
City, Borough or Town Corporate or before

(iv) Any Notary Public, certified under his official seal ; or 
before

(v) A Commissioner for taking affidavits outside the Province to 
be used therein :

(c) If made in the North-West Territories of the Dominion of 
Canada or in the District of Keewatin, before

(i) A Judge of any Court or Police Magistrate: or before
(ii) A Commissioner authorized to take affidavits for use in 

said Territories or District, or for use in this Province ; or before
(iii) Any Notary Public under his official seal, or any Justice 

of the Peace ;
(d) If made in the British Possessions in India, before
Any Magistrate or collector, certified to have been such und'r 

the hand of the Governor of such possession ;
(e) If made in any other British Colony or possession, before
(i) A Judge of a Court of Record, or of any Court of supreme 

jurisdiction therein ; or before
(ii) The Mayor of any City, Borough or Town Corporate, and 

under the common seal of such City, Borough or Town; or before
(iii) Any Notary Public, certified under his official seal;
(f) If made in any foreign country ; before
(i) The Mayor of any City, Borough or Town corporate of 

such country, and under the common seal of such City, Borough oi 
Town corporate, or before
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(ii) Any Consul or Vice-Consul of His Majesty resident therein; 
or before

(iii) A Judge of a Court of Record, or a Notary Public, under 
bis official seal.

SASKATCHEWAN AND ALBERTA.
Practically all lands in these Provinces are under the 

Torrens System as goon as granted by the Crown.
Affidavits made in attestation of instruments must be 

sworn as follows :
(1) If within the Province, before the Inspector of land title 

offices or the Registrar or Deputy Registrar of the registration 
district in which the land is situated or before a Judge, Notary 
Public, Commissioner for taking affidavits or a Justice of the Peace 
in and for the Province.

(2) If without the Province ;
(a) If made in any Province in Canada before a Judge of 

any Court of Record, any Commissioner authorized to 
take affidavits in such Province for use in any Court of 
Record in the Province or before any Notary Public 
under his official seal ; or,

(b) If made in Great Britain or Ireland before a Judge of 
the Supreme Court of Judicature in England or Ireland, 
or of the Court of Sessions or of the Judiciary Court in 
Scotland, or a Judge of any of the County Courts within 
his County, or the Mayor of any City or incorporated 
Town under the common seal of such City or Town, or 
before any Commissioner in Great Britain or Ireland 
Authorised to take ifldiTita thereto 1er eee to any Court 
of Record in the Province, or a Notary Public under his 
official seal ; or,

(c) If made in any British Colony or Possession out of 
Canada before a Judge of any Court of Record, the 
Mayor of a City or incorporated Town under the common 
seal of such City or Town, or Notary Public under his 
official seal ; or,

(d) If made in any foreign country before the Mayor of any 
City or or incorporated Town under the common seal of 
any such City or Town, or before the British Consul, 
Vice-Consul or Consular Agent residing therein, or Iwfore 
any Judge of any Court of Record, or a Notary Public 
under his official seal.

NEW BRUNSWICK.

Begistry offices are established in each county. All 
instruments affecting land may be registered in the county 
where the lands lie. Leases for a term of not more than 
three (3) years, where the lessee goes into actual posses­
sion, need not be registered, and it is sufficient to register 
an instrument executed by any person who in an official 
capacity conveys an interest in lands sold at public auction, 
within six months of the day of such sale; also wills may
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be registered within six months after the death of the tes­
tator, dying within the province, or within three years after 
his death if he dies without the province. In all other cases 
instruments not registered within three months of the date 
of their execution are void as against any person’s bona fide 
judgment creditor if a writ of execution has been issued or 
a memorial of judgment registered prior to the registry of 
the conveyance. Before any instrument can be registered 
its execution must he acknowledged by the party giving it 
or he proved by an affidavit of a subscribing witness. No 
one who is a party to any instrument may take such acknow­
ledgement or affidavit. Provision is made for proof of the 
execution of an instrument where the witness has died, or 
is insane, or absent from the province and his residence 
unknown. The execution of an instrument may be ac­
knowledged within the province before a Justice of the 
Supreme or County Court, a member or ex-member of the 
Executive Council, and a member or ex-member of the late 
Legislative Council; any registrar or deputy registrar of 
deeds; any notary public appointed and residing in the 
province (who must certify the same under his hand and 
official seal); and any justice of the peace of the county in 
which the conveyance is to be registered. If the acknowl­
edgment he taken or made outside the province, it may be 
made liefore anv notary public; the mayor or chief magis­
trate of any city, borough, municipality or town corporate, 
certified under the common seal of such city, etc, or the 
seal of the mayor, etc.; any justice of the High Court of 
Oreat Britain or Ireland or any Judge or Lord of Session in 
Scotland ; any Judge of a Court of supreme jurisdiction in 
any British colony or dependency ; anv British minister, 
ambassador, consul or consular aj .it of His Majesty exer­
cising functions in anv foreign place, and the Governor of 
any State; the handwriting of any such Judge or Lord of 
Session must be authenticated under the seal of a notary 
public, and the taking of an acknowledgment before such 
minister, ambassador, consul or governor must he certified 
under his hand and seal of office. If the execution of the 
instrument be proved in the Province, such proof may be 
taken before any Judge of the Supreme or County Court ; 
a member of the Executive Council ; anv registrar or 
deputy-registrar of deeds ; anv notary, appointed and resid­
ing in the province; any justice of the peace of the county 
in which the conveyance is to be registered, nr any com­
missioner for taking affidavits to be rend in the Supreme 
Court. If the execution of such instrument be proved nut



m
m

m
m

tÊ
im

m

DEEDS. 151

iif tlic province, such proof is lakin lie lore the persons who 
are authorized to take an acknowledgment made out of 
the province and also before any commissioner for taking 
affidavits and administering oaths under chapter 62 of the 
Consolidated Statutes of N. B. 1903. A registered mort­
gage may be discharged by a certificate of the satisfaction 
thereof by the mortgagee or his representatives acknow­
ledged or proved in the same manner as an instrument, and 
duly registered. When this course is followed, the regis­
trar makes a minute of satisfaction in the margin of the 
registry of the mortgage with a reference to the hook and 
liage where the certificate is registered. The mortgagee or 
his representatives may attend at the registry ofiiee and sign 
a memorandum in the margin of the registry which will 
have the same effect. In ease it is desired to do so the 
mortgagee may discharge the property mortgaged from part 
of the money due or he may release part of the land from 
the payment of the money. The instrument for this pur­
pose is acknowledged or proved like any other instrument. 
When a married woman executes an instrument, whether 
alone or jointly with some other person, her acknowledg­
ment must be taken before a proper official, and the person 
taking such acknowledgment must certify on the instrument 
that he has examined such married woman, separate and 
apart from her husband and that she acknowledged that 
she executed the instrument, freely and voluntarily, with­
out any threat, fear or compulsion hv, of or from her hus­
band. When a corporation executes an instrument there 
must he an affidavit that the seal affixed to the instrument 
is the seal of the corporation and was so affixed by order of 
the corporation or hoard of directors thereof or by other 
sufficient and lawful authority and that the signature to 
the instrument is the signature of the secretary or other 
authorized officer, before the instrument can lie registered. 
The registry of any instrument constitutes notice to all 
persons claiming any interest in the lands subséquent to 
such registration, notwithstanding anv defect in the proof 
for registration.

FORMS.

Deed of Orant.

(Absolute Covenants).
This Indenture made (in duplicate) the day of . 19 , 

Between A. R., etc., of (he first part. C. D., wife of the said party 
of the first part, of the second part, and O. H., of. etc., of the third
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part; Witnesseth, that the said party of the brat part, in considéra- 
tion of the sum of $500, of lawful money of Canada, to him, by the 
said party of the third part, in hand well and truly paid, at or be­
fore the sealing and delivery of these presents (the receipt whereof 
is hereby acknowledged), doth grant unto the said party of the third 
part, his heirs and assigns, All and singular that certain parcel or 
tract of laud and premises situate, lying and being in the (here de 
scribe the lands), Together with the appurtenances: To have and 
to hold the same lauds, tenements, hereditaments, and all and singu­
lar other the premises hereby conveyed or intended so to be, with 
their and every of their appurtenances, unto the said party of the 
third part, his heirs and assigns, to the sole and only use of the 
said party of the third part, his heirs and assigns forever. Subject, 
nevertheless, to the reservations, limitations, provisoes and condi­
tions expressed in the original grant thereof from the Crown.

And this Indenture further witnesseth, that the said party of the 
second part, with the privity and full approbation and consent of her 
said husband, testified by his being a party to these presents, In 
consideration of the premises, and also In consideration of the 
further sum of bve shillings of lawful money of Canada aforesaid, 
tj her by the said party of the third part in hand well and truly 
paid at or before the sealing and delivery of these presents (the 
receipt whereof is hereby acknowledged), hath granted and released, 
and by these presents doth grant and release, unto the said party of 
the third part, his heirs and assigns, all dower, and all right and 
title thereto, which she, the said party of the second part now hath 
or In the event of surviving her said husband might or would have 
in, to or out of the lands and premises hereby conveyed or intended 
so to be.

And the said party of the brst part doth hereby, for himself, his 
heirs, executors and administrators, covenant, promise and agree 
with and to the said party of the third part, his heirs and assigns. 
In manner following, that is to say; That he, the said party of the 
first part, now hath, in himself, good right, full power and absolute 
authority to convey the said lands and other the premises hereby 
conveyed or intended so to be, with their and every of their appur­
tenances. unto the said party of the third part. In manner aforesaid, 
and according to the true intent and meaning of these presents: 
And that It shall lie lawful for the said party of the third part, his 
heirs and assigns, from time to time and at all times hereafter 
peaceably and quietly to enter upon, have, hold, occupy, possess 
and enjoy the said lands and premises hereby conveyed or intended 
ao to be, with their and every of their appurtenances, and to have, 
receive and take the rents, issues and profits thereof, and of every 
part thereof to and for his and their use and Iwmefit, without any let, 
suit, trouble, denial, eviction, interruption, claim or demand what­
soever of, from or by him, the said party of the first part, or his 
heirs, or any other person or persons whomsoever: And that free 
and clear, and freely and absolutely acquitted, exonerated and for­
ever discharged or otherwise by the said party of the first part, or 
his heirs w’ell and sufficiently saved, kept harmless, and indemnified 
of. from and against any and every former and other gift, grant, 
bargain, sale, jointure, dower, use, trust, entail, will, statute, recog­
nizance, judgment, execution, extent, rent, annuity, forfeiture, re­
entry, and any and every other estate, title, charge, trouble and 
incumbrance whatsoever; And lastly, that he, the said party of the 
first part, his heirs, executors or administrators, and all and every
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other peruou whomsoever liuviug or claiming, or who shall or may 
hereafter have or claim, any estate, right, title or interest whatso­
ever, either at law or in equity, in, to or out of the said lauds and 
premises hereby conveyed or intended so to be, or any of them, or 
any part thereof, by, from, under or in trust for him, them or any 
of them, shall and will from time to time and at all times hereafter, 
upon every reasonable request, and at the costs and charges of the 
said party of the third part, his heirs or assigns, make, do or execute, 
or cause to be made, done or executed, all such further and other 
lawful acts, deeds, things, devises, conveyances and assurances in 
the law whatsoever, for the better, more perfectly and absolutely 
conveying and assuring the said lands and promises hereby conveyed 
or intended so to be, and every part thereof, with their appurte­
nances, unto the said party of the third part, his hoirs and assigns, 
in manner aforesaid, as by the said party of the third part, his heirs 
and assigns, his or their counsel in the law, shall be reasonably 
devised, advised or required: so as no person who shall be required 
to make or execute such assurances shall be compellable, for the 
making or executing thereof, to go or travel from his usual place of 
abDde.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and jear first above written.

Signed, sealed and delivered 
In the presence of

l: l

0. D. [us.] 
A. B. lus.]

Received, on the day of the date of the within Indenture, the sum 
of $500, of lawful money of Canada, being the full consideration 
therein mentioned.

A. B.
Witness,

E. F.

Same with Qualified Covenants.
This Indenture, made (in duplicate) the day of 10 ,

Between A. B., of, etc., of the first part, C. D., wife of the said party 
of the first part, of the second part, and G. H., of. etc., of the third 
part: Witnesseth, that the said party of the first part, in consider­
ation of the sum of $500, of lawful money of Canada, to him by the 
said party of the third part in hand well and truly paid at or before 
the sealing and delivery of these presents (the receipt whereof is 
hereby acknowledged), doth grant unto the said party of the third 
part, his heirs and assigns, All and singular that certain parcel or 
tract of land and premises situate, lying and being in the (here de­
scribe the lands), Together with the appurtenances: To have and to 
hold the same lands, tenements and hereditaments, and all and 
singular other the premises hereby convejed or intended so to be. 
with their and every of their appurtenances, unto the said party of 
the third part, his heirs and assigns, to the sole and only use of the 
said party of the third part, his heirs and assigns, forever. Subject, 
nevertheless, to the reservations, limitations, provisoes, and con­
ditions expressed in the original grant thereof from the Crown.

And this Indenture further witnesseth, that the said party of the 
second part, with the privity and full approbation and consent of 
her said husband, testified by hie l»eing a party to these presents, i 
consideration of the premises, and also in consideration of the 
further sum of five shillings of lawful money of Canada aforesaid, to
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her by the said party of the third part in hand well and truly paid 
at or before the wealing and delivery of these presents (the receipt 
whereof is hereby acknowledged), hath granted and released, and by 
these presents doth grant and release, unto the said party of the 
third part, his heirs and assigns, all dower, and all right and title 
thereto, which ahe, the said party of the second part, now hath, or 
in the event of surviving her said husband might or would have In, 
to or out of the lands and premises hereby conveyed or intended so 
to be.

And the said party of the first part doth hereby, for himself, his 
heirs, executors ami administrators, covenant, promise and agree 
xvith and to the said party of the third part, his heirs and assigns, 
in manner following, that is to say: That for and notwithstanding 
•ai at t. ieei, matter or thing by tks aoM party of the trot part rings, 
executed, committed or knowingly or wilfully permitted or suffered 
to the contrary, he, the said party of the first |*art. now hath in him­
self good right, full power and absolute authority to convey the said 
In mis and other the premises hereby conveyed or intended so to be. 
w ith their and every of their appurtenances, unto the said party of 
the third part, in manner aforesaid, and according to the true intent 
of these presents: And that it shall be lawful for the said party of 
the third part, his heirs and assigns, front time to time, and at all 
times hereafter, peaceably and quietly to enter upon, have, hold, 
occupy, possess and enjoy the said lands and premises hereby con­
veyed, or intended so to be, with their and every of their appurte­
nances, and to have, receive and take the rents, issues and profits 
thereof, and of every part thereof, to and for his and their use and 
benefit, without any let, suit, trouble, denial, eviction, interruption, 
claim or demand whatsoever of, from or by him. the said party of 
the first part, or his heirs, or any i>erson claiming or to claim by, 
from, under or in trust for him, them or any of them: And that free 
and clear, and freely and absolutely acquitted, exonerated and for­
ever discharged or otherwise by the said party of the first part, or 
his heirs, well and sufficiently saved, kept harmless, and Indemnified 
of. from and against any and every former and other gift, grant, 
bargain, sale, jointure, dower, use. trust, entail, will, statute, recog­
nisance, judgment, execution, extent, rent, annuity, forfeiture, re­
entry and any and every other estate, title, charge, trouble, and 
Incumbrance whatsoever, made, executed, occasioned or suffered by 
the said party of the first part, or his heirs, or by any person claim­
ing or to claim by, from, under or in trust for hltn, them or any of 
them: And lastly, that he. the said party of the first part, his heirs, 
executors or administrators, and all and every other person whom­
soever having or claiming, or who shall or may hereafter have or 
claim, any estate, right, title or interest whatsoever, either at law or 
in equity, in. to or out of the said lands and premises hereby conveyed 
or Intended :.o to be. or any of them, or any part thereof, by. from, 
under or in trust for him, them nr any of them, shall and will from 
time to time, and at all times hereafter, upon every reasonable 
request, and at the costs and charges of the said party of the third 
part, his heirs or assigns, make, do or execute, or cause to be made, 
done or executed, all such further and other lawful acts, deeds, 
things, devices, conveyances and assurances in the law whatsoever, 
for the letter, more perfectly and absolutely conveying and assuring 
the said lands and premises hereby conveyed or Intended so to be. 
and every part thereof, with their appurtenances, unto the said party 
of the third part, his heirs and assigns, in marner aforesaid, as by
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the said party of the third part, hia heirs and assigns, his or their 
counsel in the law, shall be reasonably devised, advised or required, 
so as no such further assurances contain or imply any further or 
other covenant or warranty thin against the acts and deeds of the 
person who shall be required to make or execute the same, and his 
heirs, executors or administrators only, and so as no person who 
shall be required to make or execute such assurances shall be com­
pellable, for the making or executing thereof, to go or travel from 
his usual place of abode.

In witness whereof, the said parties to these presents have here 
unto set their hands and affixed their seals, the day and year first 
above written.

Signed, sealed and delivered i O. D [lb]
I* the presence of a n r, .1

Received on the day of the date of the within Indenture, the sum 
of $r»00, of lawful money of Canada, being the full consideration 
therein mentioned.

Signed in presence of
E. F. A. B.

Ontario Short Form under Statute.
This Indenture, made (in duplicate) the day of 19 , 

in pursuance of The Act respecting Short Forms ol Conveyances:
Ret ween A. B., of, etc., of the first part, C. D., wife of the said 

party of the first part, of the second part, and E. F., of, etc., of the 
third part: Witncsscth, that in consideration of $500 of lawful 
money of Canada now paid by the said party of the third part, to 
the said party of the first part (the receipt whereof is hereby by him 
acknowledged), He, the said party of the first part, doth grant unto 
the said party of the third part, in fee simple, All 
and singular that certain parcel or tract of land and premises 
situate, lying and being (here describe the premises.) To have and 
to hold unto the said party of the third part, his heirs and assigns, 
to and for his and their sole and only use for ever. Subject never­
theless, to the reservations, limitations, provisoes and conditions 
expressed in the original grant thereof from the Crown. The said 
party of the first part covenants with the said party of the third 
part, That he has the right to convey the said lands to the said 
party of the third part, notwithstanding any act of the said party 
of the first part; And that the said party of the third part shall 
have quiet possession of the said lands free from all incumbrances: 
And that the Bald party of the first pert will exwite such further 
assurances of the said lands as may be requisite: and that he will 
produce the title deeds enumerated hereunder, and allow copies to 
be made of them at the expense of the said party of the third part: 
And that the said party of the first part has done no act to encum­
ber the said lands. And the said party of the first part releases 
to the said party of the third part all his claims upon the said lands: 
And the said party of the second part, wife of the said party of the 
first part, hereby bars her dower in the said lands.

In witness whereof, the said parties hereto have hereunto set 
their hands and seals.

Signed, sealed and delivered 
in the presence of 

Y. 7.
A. B. [L.B.]

c. d. rL.s."i
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Received on the day of the date of this Indenture from the said 
party of the third part, the sum of #500 being the full consideration 
therein mentioned.

A. B.
yT*

Deed of Gift of Lands.

This Indenture, made (in duplicate) the day of
19 , Between A. B., of, etc., of the one part, and C. D. (the eldest 
son of the said A. B.,) of the other part. Witnesseth, that the said 
A. B., as well for and in consideration of tbe natural love and affec­
tion which he hath and beareth unto the said C. D., as also for the 
better maintenance, support, livelihood, and preferment of him the 
said C. D., hath given, granted and conveyed and by these presents 
doth give, grant and convey ur.to the said C. D., his heirs and assigns, 
ill that parcel or tract o' land, etc., [describing the premises], 

together with all and singular the appurtenances to the said parcel 
or tract of land and premises belonging or in any wise appertaining. 
To have and to hold the said parcel and tract of land, and all and 
singular other the premises hereby granted, unto and to the only 
proper use and behoof of the said C. D., his heirs and assigns, for­
ever.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year above written.

Signed, sealed and delivered!
in the presence of \ A. B. [l.b.]

T. Z. )

Affidavit of Execution of Deed.

County of I, Y. Z., of, etc., [state here the name, in full, of 
To wit: the witness; his place of residence and occupation]

make oath and say:—
1. That I was personally present and did see the within instru­

ment and duplicate duly signed, sealed and executed by 
and the parties thereto.

2. That the said instrument and duplicate were executed at
the of

3. That I know the sgid parties.
4. That I am a subscribing witness to the said instrument and 

duplicate.
Sworn before me at' 

in the county of 
this day of

19 .
A Commissioner for taking Affidavits, etc.

Deed of Right of Wag.

This Indenture made this day of 19 , between A. B.
of, etc., and C. D., of, etc.

Witnesseth that the said A. B. for and in consideration of the 
sum of $ lawful money of Canada to him in hand well and
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truly paid, the receipt whereof is hereby acknowledged, hath 
granted, bargained and sold, and by these presents doth grant, 
bargain and sell unto the said C. D., hie heirs and assigns, the free 
and uninterrupted use, liberty and privilege of, and passage in and 
along, a certain alley or passage of feet in breadth by feet ii. 
depth, extending [describe the passage] together with free ingress, 
egress and regress to and for the said C. D., his heirs and assigns, 
and his and their tenants and under-tenants as by him or them shall 
seem necessary or convenient, at all times and seasons for ever here­
after, into, along, upon, and out of the said alley or passage, in com 
mon with him the said A. B., his heirs and assigns, and his and their 
tenants and under-tenants; to have and to hold all and singular 
the privileges aforesaid to him the said O. D., his heirs and assigns, 
to his and their only proper use and behoof, in common with him 
the said A. B., his heirs and assigns as aforesaid for ever. [Add 
stipulations as to meeting expenses of paving, repairing, etc., alley, 
if thought necessary.]

In witness whereof, etc.
Y. Z. A. B. [ L.s.]

Release of Dover (by toidoic).
This Indenture made (in duplicate) the day of one 

thousand nine hundred and , between A. B., of, etc., of
the first part, and C. D., of, etc., of the second part.

Whereas, E. B., late of , of , in the County
of . in the Province of by an Indenture dated
the day of one thousand nine hundred and
for the consideration therein mentioned did grant and convey t< 
the aforesaid C. D., therein described, hie heirs and assigns, all 
that certain piece or parcel of land, situate, lying and being (de­
scribe lands.) And whereas the said E. B. departed this life on the 

day of one thousand eight hundred and
leaving his wife the party of the first part him surviving. And 
whereas the said party of the first part, the wife of the said E. R. 
did not join in the execution of the said Indenture, and at the 
request of the said party of the second part she hath agreed to 
execute these presents for the purpose of releasing her dower in 
the said lands and premises hereinbefore described.

Now this Indenture witnesseth, that the said party of the first 
part, in consideration of the premises and of the sum of 
dollars of lawful money of Canada to her in hand well and truly 
paid by the said party of the second part, the receipt whereof is 
hereby acknowledged, doth grant, release and quit claim unto the 
said party of the second part, his heirs and assigns, all dower and 
all right and title thereto which she the said party of the first part 
now hath in the said lands before mentioned, or can or may or 
could or might hereafter in anywise have or claim whether at 
common law or otherwise howsoever, in to or out of the lands and 
premises before mentioned and described. To have and to hold 
the same unto the said party of the second part, his heirs and 
assigns for ever.

In witness whereof, the said parties hereto have hereunto set 
their hands and seals.

Signed, sealed and delivered 
in the presence of 

Y. 7.

A. B. [l.s.]
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Deed of Quit Claim.
This Indenture made Un duplicate) the day of in

the year of our Ix>rd one thousand nine hundred and 
between A. It., of, etc., of the first part, and C. D., of, etc., of the 
second part. Wltnesseth, that the said party of the first part for 
and in consideration of of lawful money of Canada to
him in hand paid by the said party of the second part at or before 
the sealing and delivery of these presents (the receipt whereof is 
Hereby acknowledged) hath granted, released, and quitted claim, 
and by these presents doth grant, release, and quit claim unto the 
said party of the second part, his heirs and assigns for ever: al 
the estate, right, title, interest, claim and demand whatsoever, both 
ut law' and in equity, or otherwise, howsoever and whether in 
possession or expectancy of him the said party of the first part of 
into or out of, all and singular that certain parcel or tract of land 
and premises situate, lying and being (describe lands). Together 
with the appurtenances thereunto belonging or appertaining.

To have and to hold the aforesaid lands and premises with 
all and singular the appurtenances thereto belonging and apper 
taming unto and to the use of the said party of the second part, 
his heirs and assigns for ever, subject nevertheless to the reserva­
tions, limitations, provisoes and conditions expressed in the original 
grant thereof from the Crown.

In witness whereof the said parties to ti se presents have here­
unto set their hands and seals.

Signed, sealed and delivered |
In the presence of \ A. B. [l.b.]

Y. 7. I

Deed (ordinary form).
Nova Scotia.

This Indenture, made the 1st day of May in the year of Our Lord 
One Thousand Nine Hundred and Ten. between John Hoe, of Halifax, 
in Nova Scotia, merchant, and Mary Jane Doe, of the same place, 
his wife, of the one Part, and Richard Roe, of the same place, 
cooper, of the Other Part, Wltnesseth that the said John Doe and 
Mary Jane Doe for and in consideration of the sum of one hundred 
dollars of lawful money of the Dominion of Canada, to the said John 
Doe in hand well and truly paid by the said Richard Roe at or la-fore 
the sealing and delivery of These Presents, the receipt whereof is 
hereby acknowledged, has and each of them hath granted, bargained, 
sold, aliened, enfeoffed, released, remised, conveyed and confirmed, 
and by these Presents do and each of them doth grant, bargain, sell, 
alien enfeoff, release, remise, convey and confirm unto the said 
Richard Roe, his Heirs and Assigns, all (here describe lands) 
together with all and singular the Buildings, Easements, Tenements. 
Hereditaments and Appurtenances to the same belonging, or in any­
wise appertaining, with the reversion and reversions, remainder and 
remainders, rents, issues and profits thereof, and all the estate, right, 
title, interest, dower claim, property and demand, both at law and 
in equity of John Doe and Mary Jane I)oe of, in, to or out of the 
same, or any part thereof. To have and to hold the said land and 
premises, with the appurtenances, and every part thereof, unto the 
said Richard Roe. his Heirs and Assigns, to his and their sole use. 
benefit and behoof forever. And the said John Doe for himself, his 
Heirs. Executors and Administrators, hereby covenants, promises and 
agrees to and with the said Richard Roe. his Heirs and Assigns.
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in manner following that is to say: That it shall be lawful for the 
>ai<l Richard Roe, his Heirs and Assigns, from time to time and at 
all times hereafter, peaceably and quietly, to enter into the said Land 
and Premises, and to have, hold, occupy, possess and enjoy the same 
without the lawful let. suit, hindrance, eviction, denial or disturb­
ance of, from or by the said John Doe or any person or persons 
whomsoever, lawfully claiming or to claim the same. And also that 
the said John Doe hath a good, sure, perfect and indefeasible estate 
of inheritance in fee simple in the said Land and Premises and good 
right, full power and lawful authority, to sell and convey the same, 
in manner and form as they are hereby sold and conveyed or men­
tioned and intended so to be, and that the same are free from encum­
brances. And that he, the said John Doe. his Heirs, Executors £nd 
Administrators at the request and at the charges of the said Richard 
Roe shall and will from time to time, and all times hereafter execute 
or cause to be executed such further and other acts, conveyances, and 
assurances in the law for the better assuring to the said Richard Roe, 
Ids Heirs and Assigns of the land and premises alfove described in 
manner as above conveyed or mentioned and intended so to be as by 
the said Richard Roe. his Heirs or Assigns or his or their counsel 
learned in the law shall be reasonably advised or required. And 
lastly that the said John Doe and his Heirs, the said Ijand and 
Premises, and every part thereof, unto the said Richard Roe, his 
Heirs and Assigns against the lawful claims of all persons whom­
soever, shall and will by these presents. Warrant and forever Defend-

In Witness Whereof, the said parties to these presents have here­
unto set their Hands and affixed their Seals the day and year first 
above written.

Mary J. I»oe [l.s.1 
John Dob

Signed, sealed and delivered 
in the presence of

Tho8. Smith.

Certificate of Wife’s Acknowledgment of Her Execution of Deed.
(Nova Scotia.)

Province of Nova Scotia, "1
County of Halifax, / SS. :

Re it remembered that on this 1st day of May, 1910, before me, 
the subscriber, personally came qnd appeared Mary Jane Doe, wife 
of John Doe, mentioned in the foresciug indenture, who, having been 
by me examined separate and apart from her said husband, did 
declare and acknowledge that she executed the said indenture as and 
fur her act and deed, freely and voluntarily, without fear, threat or 
compulsion of, from or by her said ausband, and for a full release 
of nil her claims to the land (or as the case may be) therein 
mentioned.

Wm. Brown,
A Barrister of the Supreme Court of Nova Scotia. 

Province of Nox-a Scotia,
County of Halifax, SS.

On this 1st day of May, A. D. 1910, before me the subscriber 
personally came and appeared Thomas Smith, a subscribing Witness 
to the foregoing indenture, who having been by me duly sworn, made 
oath and said that John Doe and Mary Jane Doe, two of the parties 
thereto, signed, sealed and delix-ered the same in his presence.

Wm. Brown.
A Barrister of the Supreme Court of Nox-a Scotia.
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Acknowledgment of Husband and Wife before Notary Public. 
Province of New Brunswick,

County of SS. :
I, a Notary Public in and for the Province of

New Brunswick by Royal Authority duly appointed and sworn, resid­
ing and practising at the City of in the County
of in said Province, do hereby certify that on the

day of A. D. 19 , before me, the said Notary,
at the City of aforesaid, personally came and appeared
the within named Grantors, A. D. and C. D. his wife, and severally 
acknowledged to me that they respectively executed the within and 
aforegoing Deed or Instrument of Conveyance as and for their 
respective act and deed and to and for the uses and purposes therein 
mentioned and contained.

And I, the said Notary, do hereby further Certify that I did then 
and there examine the said C. D.. wife of the said A. D., separate 
and apart from her said husband, and she did then and there acknow­
ledge to me that she executed the said Instrument, freely and volun­
tarily, without any threat, fear or compulsion by, of or from her said 
husband.

In Testimony Whereof, I, the said Notary, have hereunto set my 
hand and affixed my Seal Notarial at the City of afore­
said the day and year in this Certificate first above written.
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DITCHES AND WATERCOURSES.

ONTARIO.

Throughout the Provinces of Canada the rights of land 
owners are, as a rule, governed by the English common law. 
But, in these Provinces, it was early recognized that the 
circumstances under which new districts must, to meet the 
demands of settlement, be quickly brought from a condition 
of unbroken forest to that of arable or farm land, are natur­
ally different from those which exist where lands have been 
cleared, settled and cultivated for centuries. To render that 
law more suitable to a new country, certain alterations were 
consequently demanded, and such will be found to be gene­
rally made by statute wherever reasonably necessary. Thus, 
under the old law of England, a field or farm might im­
peratively require, for its proper cultivation, drainage 
through channels over the land of an adjoining owner, or of 
some other owner, whose consent to the construction of such 
drain would have to be secured, by purchase or otherwise. 
Should such owner refuse to accord it, no drainage could be 
effected, no matter how necessary to render his neighbour’s 
field or farm cultivable. To remedy this state of the law, 
the legislatures of certain Provinces have framed statutes 
for the purpose of enabling such drainage to be carried out 
in a simple and inexpensive manner, with a just regard, as 
far as possible, to the rights of all parties interested.

The provisions of the law in Ontario are governed by 
“ The Ditches and Watercourses Act,"’ R. S. 0. 1897, c. 285. 
The Nova Scotia Act (R. S. N. S. cap. 67), and forms 
follow very closely the provisions of the Ontario Act. and it 
ia considered only necessary to give the provisions of the 
latter, which are as follows:

Where lands, whether immediately adjoining or not, 
would be benefited by the making of a ditch or drain, or by 
deepening or widening a ditch or drain already made in a 
natural watercourse, or by making, deepening or widening a 
ditch or drain for the purpose of taking off surplus water, 
or in order to enable the owners or occupiers of the 'unde the 
better to cultivate or use them, the respective owners shall 
open and make, deepen or widen such drain. Each must 
undertake a just and fair proportion of the work, according 
to the interest he may have in its construction. Even 
should one owner possess no interest whatever in the pro- 

c.1..—5rn ed. 11
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posed drain to be made across his land, as in no way benc- 
fitting him, he yet cannot on that ground object to its con­
struction, if beneficial to others : though, of course, he could 
not, in that case, be called upon to share the expense of it. 
And auch ditches or drains, once opened, deepened or wid­
ened, must be kept up and maintained in the same propor­
tion (according to interest) by the owners and their succes­
sors in the ownership of the lands, unless altered circum­
stances demand other arrangements.

The ditch or drain must be continued to a sufficient out­
let, but must not pass through or into more than seven 
original township lots exclusive of any parts thereof on or 
across any road allowance, unless the council of any munici­
pality upon the ]>etition of a majority of the owners of all 
the lands to be affected by the ditch pass a resolution au­
thorizing the extension thereof through or into any other 
lots within such municipality. But no ditch, the whole cost 
of which according to the estimate of the engineer or the 
agreement of the parties will exceed $1,500, can be con­
structed under this Act.

An officer denominated an engineer is appointed by every 
Municipal Council by by-law (Form A); any person whom the 
Council deem competent may be appointed.

Where it is desired to have such ditch or drain as the 
statute authorizes constructed, and the owners dispute as to 
the proportions in which the works should be performed 
by them, the course to he pursued is as follows: Any owner, 
after filing with the clerk of the municipality in which the 
parcel of land requiring the ditch is situate a declaration of 
ownership thereof (Form B.), may serve upon the other 
owners or occupants of the lands to be affected a notice in 
writing signed by him in the form hereafter given marked 
C, or to the like effect, naming a day, hour and place con­
venient to such ditch or drain at which the parties are to 
meet, and, if possible, come to an agreement. Such notice 
must be served not less than twelve clear days before the 
time of meeting. If at the meeting an agreement is come 
to, it is reduced to writing according to Form D. hereafter 
given, or to the like effect, and is signed by all *he parties. 
It must then be filed, within six clear days of the signing, 
with the clerk of the municipality in which the land re­
quiring the ditch or drain is situate. It may thereafter, be 
enforced, if necessary, like an award of the engineer.

If no agreement is come to at the meeting or within five 
days thereafter, any owner may file with the aforesaid clerk 
a requisition, naming all the lands which will be affected
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by it, as well as the several owners, and requesting that the 
engineer shall attend at the time and place named in the 
requisition, which is made out according to Form E, or to 
the like effect. The clerk upon receiving the requisition posu 
a copy to the engineer, on the receipt of which the engineer 
notifies the clerk in writing appointing a time and place at 
which he will attend in answer to the requisition—which 
time must not be less than ten or more than sixteen clear 
days from the day on which he received the copy of the 
requisition. The clerk on receipt of the notice of appoint­
ment from the engineer files it with the requisition and posts 
a copy to the owner making the requisition, who must, at 
least four clear days before the time so appointed, serve 
upon the owners named in the requisition a notice (Form F) 
requiring their attendance at the time and place fixed by 
the engineer. The ow ner making the requisition must then 
endorse on one copy thereof the time and manner of service 
and leave it with the engineer not later than the day before 
the time fixed in the notice of appointment. Where such 
notice is served upon an occupant who is not the owner of 
the land he occupies, it is his duty immediately to notify the 
owner, failing in which he is liable for all damages suffered 
by such owner by reason of his neglect.

It is the engineer’s duty upon receiving from the clerk a 
copy of the requisition, to attend at the time and place 
named therein and examine the premises. If he deems it 
proper, or if any of the parties request it, he may hear 
evidence of the parties or their witnesses on oath, lie may 
also adjourn such examination and may require any other 
parties interested in the ditch or drain to attend, requiring 
the usual notice to be served upon them. If he concludes 
that the work is necessary, he is to make his award in writing, 
within thirty days from his receipt of the requisition, speci­
fying clearly the location, description and course of the 
drain, its points of commencement and termination, the 
portion of the work which each of the parties is to do, and 
the time in which it must be completed, the amount of his 
fees and other charges, and by whom these are to be paid. 
This award is in the form prescribed, or to the like effect, 
and is to be filed by the engineer with the clerk, who there- 
u]>on notifies each of the persons affected thereby of such 

.filing. Any interested person dissatisfied with the award 
may, within fifteen days of its filing, appeal therefrom to the 
County Judge in the manner laid down in the Act. The 
municipality pays the engineer's fees, and also pays any other 
fees or costs awarded to any person; and, unless such be
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repaid by the perron liable under the award, the whole 
amount is placed upon the collector’» roll as a charge upon 
•uch person's lands in the same manner as municipal taie». 
Provision is also made (or the inspection of the work by the 
engineer after the time limited in his award for its com­
pletion; should he then find the same not completed in ac­
cordance with the award, he may let the same in sections, 
after giving fdur clear days’ notice in writing of his inten­
tion. The extra costs attending this proceeding, together 
with ten per cent, added, if not paid by the party liable, 
are placed in the collector’s roll as before.

The drain may be continued into an adjoining munici­
pality. No unauthorized person shall use a ditch or drain 
constructed under the Act, save pursuant to its provisions.

All notices under the provisions of the Act are to be 
served personally, or by leaving the same at the place of 
abode of the owner or occupant, with a grown up person 
residing thereat; and in case of non-residents (who are per­
sons residing out of the municipality in which the lands are 
situate) then upon the agent of the owner, or by registered 
letter addressed to the said owner at the post-office nearest to 
his last known place of abode.

The fees of the engineer are fixed by the Council; the 
fees to witnesses and for the service of papers are the ordi­
nary Division Court fees.

form “ A."

liy-latc for Appointment of Engineer.

A by law for the appointment of an engineer under The Ditches 
and Watercourse» Act.

Finally passed 19 .
The municipal council of the of in the County

of enacts as follows:
1. Pursuant to the provisions of section 4 of The Ditches and

Watercourses Act, ( name of person) of the
town (or township of in the County of

is hereby appoint 'd us the engineer for this munlcipallt’ 
to carry out the provisions of the said Act.

2. The said engineer shall be paid the following fees for service' 
rendered under the said Act (or ns the case may be).

3. This by-law shall take effect from and after the final passing 
thereof.

Clerk.
[L.e.l
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FORM “ B."
Declaration of Ownerehip.

lu the matter of The Ditches uud Watercourses Act, aud 
of a ditch in the township (or as the case may be), of 
in the County of

1, of the of in the County
of do solemnly declare and uillrm that 1 urn the owner
within the meaning of The Ditches aud Watercourses Act, 
of lot (or the sub-division of the lot, naming it), number 
in the concession of the township of , belnj
(describe the nature of ownership).
Solemnly declared and affirmed 

before me at the of
in the County of 

A.D. 10 .
a Commissioner,

(J.P. or clerk >

FORM “ 0.”

NoNce to Ownere of Lande affected by Proposed Ditch.

Township of , (date) 19 .
Sir.

I am within the meaning of The Ditches and Watercourses Act, 
the owner of lot (or the sub-division as in the declaration) 
number in the concession of , and os such owner
I require a dl|ch to be constructed (or if for reconsideration of agree­
ment or award to deepen, widen or otherwise improve the ditch, state 
the object) for the draining of my said land under the said Act. The 
follow ing other lands will be affected (here set out the other parcels 
of land, lot, concession and township, and the name of the owner In 
each case; also each road aud the municipality controlling It).

I hereby request that you, as owner of the said (state his land), 
will attend at (state place of meeting), on , the day
of , 19 , at the hour of o'clock in the noon,
with the object of agreeing, if possible, on the respective portions of 
the work and materials to be done and furnished by the several 
owners interested and the several portions of the ditch to be main­
tained by them.

Yours, etc.,
(Name of owner.)

FORM “ D.”

Agreement by Ownert.

Township of , (date) 19 .
Whereas it la found necessary that a ditch should be constructed 

(or deepened, or widened, or otherwise improved) under the provisions
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of The Ditches and Watercourses Act, for the drainage of th* 
following lands (and roads if any): (here describe each parcel and give 
name of owner as in the notice, including the applicant's own land, 
lot, concession and township, and also roads and by whom con­
trolled.

Therefore we the owners within the meaning of the said Act of 
the said lands (and if roads proceed and the reeve of the said
municipality on behalf of the council thereof) do agree each with the 
other as follows: That a ditch be constructed (or as the case may be) 
and we do hereby estimate the cost thereof at the sum of $ 
and the ditch shall be of the following description: there give point 
of commencement, course and termination, its depth, bottom and top 
width, and other particulars ns agreed upon, also any bridges, 
culverts or catch basins, etc., required). I owner of (describe
bis lands) agree to (here give portion of work to be done, or material 
to be supplied) and to complete the performance thereof on or before 
the day of A.D., 11) . I owe SI
of, etc., (os above, to the end of the ditch).

That the ditch when constructed shall be maintained os follows 
I owner of (describe his lands) agree to maintain the portios
of ditch from (tix the point of commencement) to (tix the point 01 
termination of his portion). 1 owner of (describe hie
lands) agree to maintain, etc., (as above, to the
end of the ditch).

Signed in presence of
(Signed by the parties here)

FORM “ E.”

Requisition for Examination by Engineer

Township of (date) 19 .
To (name of clerk).

Clerk of
(P. O. address).

Sir,—I am, within the meaning of The Ditches and Watercourses 
Act, the owner ol' lot (or sub-division as in the declaration) 
number , in the concession of and
as such I require to construct (deepen, widen or otherwise improve as 
needed), a ditch under the provisions of the said Act, for the drain 
ing of my said land, and the following lands and roads will be affect­
ed: (here describe each parcel to be affected as in the notice for the 
meeting to agree and state the name of the owner thereof), and the 
said owners having met and failed to agree in regard to the same, 1 
request that the engineer appointed by the municipality for the pur 
poses of the said Act, be asked to appoint a time and place in tin 
locality of the proposed ditch, at which he will attend and examine 
the premises, hear any evidence of the parties ami tlieir witnesses, 
and make his award under the provisions of the said Act.

(Signature of the party or parties)
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FORM “ F.”

Notice of Appointment for Examination by Engineer.
Township of (date) ID .

To (Name of owner).
(P. O. Address).

Sir,—You are hereby notified that the engineer appointed by the 
municipality for the purposes of The Ditches and Watercourses Act, 
has, in answer to my requisition, fixed the hour o' o'clock
in the noon of day, the day of to
attend at (name the place appointed) and to examine the premises 
and site of the ditch required bp me to be constructed under the 
provisions of the said Act (or as the case may be), and you, as the 
owner of lands affected, are required to attend, with any witnesses 
that you may desire to have heard, at the said time and place.

Yours, etc.,
(Signature of applicant).

BRITISH COLUMBIA.
Under “The Drainage, Dyking and Irrigation Act, R. 

S. B. C. cap. 54, a majority in interest and number of the pro­
prietors of any marsh, swamp or meadow lands, may select 
one or more commissioners (who are officers appointed under 
the Act by the Lieut.-Govemor) to carry on any work for 
reclaiming such lands by draining, dyking or irrigation. The 
commissioners may require the proprietors of such lands to 
furnish men, teams, tools and materials to build or repair 
any dykes or weirs necessary to prevent inundation, to dam, 
flow, irrigate or drain such lands, or to secure the same from 
brooks, rivers, or the sea, by flood-gates or break-waters, or 
in any way they may think proper; and in case of neglect, 
the commissioners may perform the work at the expense of 
the proprietors. The owners or occupiers are assessed for 
necessary expenses incurred, save where they have not agreed 
to the performance of the work, in which case the land alone 
is liable for the assessment.

The provisions of the British Columbia “ Line Fences 
and Watercourses Act,” R. S. B. C. cap. 76, are in great part 
identical with those of the Ontario Statute.

MANITOBA.
In this Province drainage is provided for in either of 

two methods :
(a) Municipal Councils may pass by-laws providing for 

drainage of lands in the Municipality and for entering upon, 
breaking up, taking or using any land in or adjacent to 
the Municipality in any wav necessary or desirable in the 
opinion of the council for the said purposes or for the pur-
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pose of providing an outlet for any drain, always making 
compensation to any persons suffering damage therefrom.

(b) Under the Land Drainage Act, R. S. M. 1908, cap. 
60, the Government has formed large areas, comprising 
lands in different municipalities, into drainage districts, 
and carried out an extensive system of drainage on the 
credit of the Province, issuing debentures for the necessary 
cost and taxing the lands benefited to recoup such cost by 
levies extei ding over the life of the debentures.

SASKATCHEWAN.
In this Province drainage is provided for by “ the Drain- 

age Ordinance ” of 1903, under which necessary ditches and 
drains may be constructed by the Commissioner of Public 
Works at the expense of the owners of lands lxmcfited- The 
Act provides the necessary machinery for carrying out its 
objects.

ALBERTA.

In this Province drainage is provided for by “The 
Alberta Drainage Act,” cap. 18 of 1908, in practically the 
same way as in Saskatchewan, but under the control of the 
Minister of Public Works.
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DIVISION COURTS.

ONTARIO.

These Courts have been established in every county in 
Ontario for the recovery of small debts. For the recovery of 
larger claims, the High Court of Justice and County Courta 
exist.

The number of Division Courts varies in different 
counties; but there must never be less than three nor more 
than twelve; and there must be at least one Court in every 
city or county town. They are presided over by the County 
Judge, or, in some larger counties where Junior Judges have 
been appointed, by such Junior Judge; or by a deputy 
Judge; or, in Territorial Districts, by a Stipendiary Magis­
trate. In case of the illness or absence of a Judge, a bar­
rister may be appointed to hold them. The authority of 
these Courts is derived from the Act, 10 Edw. VII. cap. 35, 
as amended by subsequent Acts. Courts are holden in each 
di ision once in every two months (or oftener, in the discre­
tion of the Judge) at such times and places within the divi­
sion as the Judge may appoint. Where, however, it appears 
inexpedient that they should be holden so often, they may 
be holden as the Lieut.-Govemor appoints.

Division Courta have jurisdiction in the following cases:
1. All personal actions where the amount claimed does 

not exceed sixty dollars;
2. In any personal action if all the parties consent thereto 

in writing and the amount claimed does not exceed one 
hundred dollars;

3. All claims and demands of debt, account, or breach of 
contract, or covenant, or money demand, whether payable in 
money or otherwise, where the amount or balance claimed 
does not exceed one hundred dollars.

3. All claims for the recovery of a debt or money demand, 
the amount or balance of which does not exceed two hundred 
dollars, where the amount, or original amount of the claim 
is ascertained by the signature of the defendant, or of the 
person whom, as executor or administrator, the defendant 
represents.

Interest accumulated upon any claim of this class since 
the amount or balance was ascertained by the signature of 
the defendant or of the person whom he represents shall
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not be included in determining the question of jurisdiction, 
but interest so accumulated may be recovered in a Division 
Court in addition to the said claim, notwithstanding the in­
terest and the amount of the claim so ascertained together 
exceed the sum of two hundred dollars.

4. Claims combining,
(a) A cause or causes of action in respect of which the 

jurisdiction of the Division Courts is, by the fore­
going sub-sections of this section, limited to sixty 
dollars, which causes of action are hereinafter de­
signated as class (a), and

(i) A cause or causes of action in respect of which the 
jurisdiction of the said Courts is, by the said sub­
sections, limited to one hundred dollars, which 
causes of action are hereinafter designated as
class (6),

(e) A cause or causes of action in respect of which the 
jurisdiction of the said Courts is by the said sub­
sections limited to two hundred dollars, which 
causes of action are hereinafter designated as
class (e),

may be tried and disposed of in one action, and the said 
Courts shall have jurisdiction so to try the same; provided, 
that the whole amount claimed in any such action in respect 
of class (a) shall not exceed sixty dollars; and that the whole 
amount claimed in any action in respect of classes (a) and 
(i) combined, or in respeét of class (6), where no claim is 
made in respect of class (a), shall not exceed one hundred 
dollars, and that the whole amount claimed in respect of 
classes (a) and (c) or (b) and (c) combined, shall not exceed 
two hundred dollars, and that in respect of classes (b) and 
(e) combined, the whole amount claimed in respect of class 
(6) shall not exceed one hundred dollars.

The finding of the Court upon the claims, when so joined 
as aforesaid, shall be separate.

These Courts have no jurisdiction in the following cases:
1. Actions for any gambling debt; or
2. For spirituous or malt liquors drunk in a tavern or 

ale-house; or
4. Actions for the recovery of land or actions in which 

the right or title to any corporeal or incorporeal heredita­
ments, or any toll, custom or franchise comes in question; or

5. In which the validity of any devise, bequest or limita­
tion ur 'er any will or settlement is disputed; or

6. f or malicious prosecution, libel, slander, criminal con­
versation, seduction or breech of promise of marriage; or
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7. Against a Justice of the Peace for anything done by 

him in the execution of hie office, if he objects to such juris­
diction.

No action may be brought in the Division Court upon a 
judgment for the payment of money made by the High Court 
or County Court where execution may issue upon such judg­
ment.

Upon a contract for payment of a sum certain in labor 
or in any kind of goods, or commodities, or in any other 
manner than in money, the Judge, after the day has passed 
on which such goods or commodities ought to hage been 
delivered, or the labor or other thing performed, may give 
judgment for the amount in money, as if the contract had 
been originally so expressed.

Minors (or persons under twenty-one years of age) may 
sue in a Division Court for wages not exceeding $100, in the 
same manner as if of full age.

A claim will not be allowed to be divided into two or 
more parts, so as to bring it within the jurisdiction of a Di­
vision Court; nor can any sum greater than $100 he re­
covered in an action for the balance of an unsettled account. 
Where the unsettled account in the whole exceeds $100, no 
action can he brought in these Courts. Hut where a sum 
for principal and also a sum for interest thereon is due and 
payable to the same person upon a mortgage, bill, note, bond 
or other instrument he may sue separately for every sum 
as due.

Ordinarily a suit must be entered and tried in the Court 
of the division where the cause of action arose (that is, where 
the debt was contracted), or in that where the defendant or 
one of the defendants resides or carries on business; but a 
suit may also be entered in the Court nearest to the defend­
ant’s residence, irrespective of the place where the cause of 
action arose. By leave of the Judge before whom the action 
is to be tried, a suit may l>e entered at the Court of the divi­
sion adjacent to that in which the defendants or one of them 
resides, if the Judge be satisfied on oath or by affidavit, that 
it will be more convenient for the parties.

Where the defendant is a corporation not having its 
head office in the province, and the cause of action arose 
partly in one division and partly in another the plaintiff may 
bring his action in either division.

Where the debt or money demand exceeds one hundred 
dollars, and is made payable by the contract of the parties 
at any place named therein, the action may lie brought 
thereon in the Court holden for the division in which auch
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place of payment ie situate, eubject, however, to the place 
of trial being changed to any other division in which the 
Court holden therein has jurisdiction in the particular case. 
An order may be obtained by the defendant for such change 
from the Judge of the county in which the action is brought, 
upon an application therefor made within eight days from 
the day on which the defendant who makes the application 
was served with the summons, on a ten days’ service; or 
within twelve days after service, where the service ia required 
to be fifteen or more days before the return.

Where the debt or money payable exceeds one hundred 
dollars, and is by the contract of the parties made payable 
out of Ontario, the action may be brought in any Division 
Court, subject to being changed by Juage’s order as afore­
said. Upon consent of all parties, the trial may be had 
in any Division Court. Where, by mistake or inadvertence, 
the action is entered in the wrong Court, it may be trans­
ferred to the right one by the Judge’s order.

6 Ed. VII., c. 19, sec. 22, provides that, “ No proviso, condition, 
stipulation, agreement or statement which provides for the place 
of trial of any action, matter or other proceeding shall, subject to 
the provisions hereinafter set out, be of any force or effect.

“The provisions of this section shall not be available in any 
Division Court action or proceeding unless and until the defendant 
within the time limited for disputing the plaintiff’s claim or within 
such further time as the judge of the court in which the action or 
proceedings is commenced shall allow, files with the clerk of the court 
out of which the summons issued, or wherein the proceedings were 
commenced, a notice disputing the jurisdiction of such court and an 
affidavit of the defendant or his agent stating that in his belief there 
is good defence to the action on the merits, and further stating the 
Division Court wherein the cause of the action arose, or partly arose, 
and the defendant resides.

“The provisions of this section shall not apply to or he available 
in any action, matter or proceeding commenced or pending in any 
other court than a Division Court unless and until the defendant 
therein shall make a motion to change the venue or place of trial 
according to the practice of such court.”

The flret process in the Division Court is a summons. 
Summonses are of two kinds: ordinary and special. The 
former may be used in every case; the latter can only be used 
where the action is for a debt or money demand; and where 
the particulars of the plaintiff’s claim are given with reason­
able certainty and detail. There is also a summons in re­
plevin, used in actions of that nature.

When a suit is to be entered at any Division Court, 
the first thing for the plaintiff to do is to hand to the clerk 
a written claim and particulars, which should show the 
names in full, and the present or last known place of abode 
of the parties. When the defendant’s Christian name ia
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unknown, he may be described by his initials, or by such 
name as he ia generally known by. The claim muet, in every 
claim admitting thereof, show the particulars in detail; and 
in other cases must contain a statement of the particulars, or 
the facta constituting the claim, in ordinary and concise lan­
gui ge, and the sum claimed in respect thereof. Where the 
pi intiff desires to sue the defendant in the Court nearest to 
his residence, he must add the following words to his claim, 
“ and the plaintiff enters this suit and claims to have it tried 
and determined in this Court, because the place of eitting 
thereof is the nearest to the defendant's residence." If the 
plaintiff's claim is beyond the junsdiction of the Court, he 
may abandon the excess; but he must do so in the first in­
stance and on the claim.

In case the defendant does not reside, or in case none of 
the defendants, if there be more than one, reside in the 
county in which the action is brought the summons must 
be served fifteen days at least before the return day thereof.

If a defendant served with a special summons disputes 
the plaintiff’s claim, he must leave with the clerk of the 
Court a notice to that effect, within eight days after service, 
when the summons is returnable on the eleventh day; and 
within twelve days in other cases. If he does not do so, 
judgment will be entered by default on the return of the 
summons, and execution may be at once issued. The Judge, 
however, has a discretion to let a defendant dispute the claim 
at any time before judgment entered, although notice may 
not have been given; and he may set aside a judgment and 
permit the cause to be tried on sufficient grounds being 
shown. Judgment by default must be entered within one 
month after the return of a summons, and cannot be entered 
after. Where a special summons has been issued against 
several defendants, but all have not been served, the plaintiff 
may take judgment against those served: in which case his 
claim against the others will be lost. If he does not wish 
to abandon those not served, he must proceed in the ordinary 
way.

An ordinary summons with a copy of the account, or of 
the particulars of the claim or demand, attached, requires 
to he served ten days at least before the Court day.

When the claim exceeds fifteen dollars, the service must 
be personal on the defendant; but where the amount does 
not exceed fifteen dollars, the service may be on the defen­
dant, his wife or servant, or some grown person being an 
inmate of the defendant’s dwelling house, or usual place of 
abode, trading or dealing.
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The bailiffs of the Court serve and execute all summonses, 
orders, warrants, precepts and writs, and so soon as served 
return the same to the clerk of the Court of which they are 
bailiffs.

The clerk prepi res the affidavit of f rviee of summons, 
stating how served, the day of service, and the distance the 
bailiff necessarily travelled to enect service, which is an­
nexed to or indorsed on the summons, but the Judge 
may require the bailiff to be sworn in his presence, and to 
answer such questions as may be put to him touching any 
service or mileage.

In case of a debt or demand against two or more jiersons, 
partners in trade, or otherwise jointly liable, but residing 
in different divisions, or one or more of whom cannot be 
found, one or more of such p. -sons may be served with pro­
cess, and judgment may be obtained and execution issued 
against the jierson or persons served, notwithstanding others 
jointly liable have not been served or sued, reserving always 
to the iierson or persons against whom execution issues, his 
or their right to demand contribution from any other person 
jointly liable with him.

Whenever judgment has been obtained against any such 
partner, and the judge certifies that the demand proved was 
strictly a partnership transaction, the bailiff, in order to 
satisfy the judgment and costs and charges thereon, may 
seize and sell the property of the firm, as well as that of the 
defendants who have been served.

On the day named in the summons, the defendant must, 
in jierson, or by some person on his behalf, appear in the 
Court to answer, and, on answer being made, the Judge 
without further pleading or formal joinder of issue in a sum­
mary way tries the cause and gives judgment; and in case 
satisfactory proof is not given to the Judge entitling either 
party to judgment, he may nonsuit the plaintiff; and the 
plaintiff may, before verdict in jury cases, and before judg­
ment pronounced in other cases, insist on being non-suited. 
The Judge may also non-suit in a jury case.

When a plaintiff is non-suited, he is at liberty to bring 
his case again into Court on a new summons; but if a judg­
ment against him be given, he cannot. If on the day named 
in the summons the defendant does not appear, or sufficiently 
excuse his absence, or if he neglects to answer, the Judge, 
on proof of due service of the summons and copy of the 
plaintiff’s claim, may proceed to the trial of the cause on 
the pert of the plaintiff only, and the order, verdict or judg-
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ment thereupon will be final and absolute, and as valid as 
if both parties had attended.

The Judge may adjourn the hearing of any cause in order 
to permit either party to summon witnesses or to produce 
further proof, or to serve or give any notice necessary to 
enable such party to enter more fully into his case or defence; 
or for any other cause which the Judge thinks reasonable; 
ujK>n such conditions as to the payment of costs and admis­
sion of evidence or other equitable terms as to him seems 
meet.

If the defendant desires to plead a tender, before action 
brought, of a sum of money in full satisfaction of the plain­
tiff’s claim, he may do so on filing his plea with the clerk of 
the Court before which he is summoned to appear, at least 
six days before the day appointed for the trial of the cause, 
and at the same time paying into Court the amount of the 
money mentioned in such plea.

Such sum is to be paid to the plaintiff, less one dollar, to 
be paid over to the defendant for his trouble, in case the 
plaintiff does not further prosecute his action; and all pro­
ceedings in the action are to be stayed, unless the plaintiff, 
within three days after the receipt of notice of such payment, 
signifies to the clerk of the Court his intention to proceed 
for his demand, notwithstanding such plea; and in such case 
the action will proceed accordingly.

If such signification is given within the three days, but 
after the rising of the Court at which the summons is return­
able, the case will be tried at the next sitting of the Court.

If the decision thereon be for the defendant, the plaintiff 
pays the defendant his costs, to be awarded by the Court, and 
the amount thereof may be paid over to him out of the 
money so paid in with the plea, or may be recovered from 
the plaintiff in the same manner as any other money payable 
by a judgment of the Court; but, if the decision be in favor 
of the plaintiff, the full amourt of the money paid into Court 
will be applied to the satisfaction of his claim, and a judg­
ment may be pronounced against the defendant for the 
balance due and the costs of suit.

The defendant may, at any time not less than six day' 
before the day appointed for the trial, pay into Court such 
sum as he thinks a full satisfaction for the plaintiff’s demand, 
together with the plaintiff’s costs up to the time of such pay­
ment.

The sum so paid in is to be paid to the plaintiff, and all 
proceedings in the action stayed, unless within three days 
after the receipt of the notice the plaintiff shall signify to
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the clerk hie intention to proceed for the remainder of the 
demand claimed; in which caee the action will proceed as if 
brought originally for such remainder only.

If the plaintiff recovers no further eum in the action than 
the eum paid into Court, the plaintiff pays the defendant all 
costs incurred by him in the action after such payment, and 
such costs may be duly taxed, and recovered by the defendant 
by the same means as any other sum ordered to be paid by 
the Court.

When a defendant desires to put in a set-off, or to take 
advantage of the claim being outlawed, he must, at least six 
days before the trial, give notice thereof in writing to the 
plaintiff, or to leave it for him at his usual place of abode if 
within the division; or, if living without the division, de­
liver it to the clerk of the Court in which the action is to be 
tried; and in case of a set-off, he must also deliver the par­
ticulars thereof to the clerk for the plaintiff.

No evidence of set-off can be given by the defendant, 
beyond that referred to in the particulars of set-off delivered.

If the defendant’s demand, as proved, exceeds the plain­
tiff’s, the plaintiff will be non-suited; or if he so elects, the 
Court may give judgment for the defendant for the excess; 
provided such excess be an amount within the jurisdiction 
of the Court; if greater, a portion of it equal to the plain­
tiff’s proved claim may be allowed the defendant to satisfy 
the plaintiff’s claim, and the defendant may, if he choose, 
sue the plaintiff for the balance.

Any of the parties to a suit may obtain from the clerk a 
subpoena with or without a clause for the production of 
books, papers and writings, requiring any witness resident 
within the Province, or served with the subpoena therein to 
attend Court; and the clerk, when requested, will give copies 
of such subpœna.

Any number of names may be inserted in the subpoena, 
and service thereof may be made by any person who can read 
and write; and proof of the due service thereof, together 
with the tender or payment of expenses, may be made by 
affidavit and proof of service may be received by the Judge 
either orally or by affidavit.

Every person served with a copy of a subpoena, either 
personally or at his usual place of abode, and to whom at the 
same time a tender of payment of his lawful expenses is 
made, who refuses or neglects, without sufficient cause, to 
obey the subpoena: and also every person in Court called 
upon to give evidence, who refuses to be sworn (or affirm 
where affirmation is by law allowed) or to give evidence, is
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liable to such fine not exceeding eight dollars, as the Judge 
may impose, and may by verbal or written order of the 
Judge, be in addition, imprisoned for any time not exceeding 
ten days; and such fine may be levied and collected with 
costs in the same manner as fines imposed on jurymen for 
non-attendance; and the whole or any part of such fine, in 
the discretion of the Judge, after deducting the costs, will be 
applicable towards idemnifying the party injured by such 
refusal or neglect.

A witness resident in Ontario, but out of the County, 
must obey a subpccna, provided the allowance for his ex­
penses, according to the scale settled in the County Court, 
be tendered to him at the time of service.

A party may give evidence on his own behalf. Commis­
sions may be issued to take the evidence of witnesses residing 
without the Province; or of witnesses about to leave the Pro­
vince, or who otherwise through age, sickness or infirmity, 
are unable to attend the trial; or who reside at a great dis­
tance from the place of trial.

In any suit for a debt not exceeding twenty-five dollars, the 
Judge, on being satisfied of their general correctness, may 
receive the plaintiff’s books as evidence ; or in case of a 
defence of set-off or of payment, so far as the same extends 
to twenty-five dollars, may receive the defendant’s books as 
evidence, and may also receive as evidence the affidavit or 
affirmation of any party or witness in the suit resident with­
out the limits of his county.

All affidavits to be used in any Division Court may be 
sworn before a County Judge, or before the clerk or deputy 
clerk of a Division Court, or before a Judge, notary public, 
or commissioner for taking affidavits in the High Court.

The Judge may openly in Court, and immediately after 
the hearing, pronounce his decision; but if he is not pre­
pared to pronounce a decision instanster, he may postpone 
judgment until it is convenient for him to give it, when he 
sends it to the clerk of the Court who enters it and notifies 
the parties.

The Judge may order the times and proportions in which 
any sum and costs recovered by judgment of the Court shall 
be paid, reference being had to the day on which the sum­
mons was served; but unless otherwise ordered no execution 
shall issue on any such judgment within fifteen days after 
the entering of such judgment; and, at the request of the 
party entitled thereto, he may order the same to be paid into 
Court; and the Judge, upon the application of either party,
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within fourteen days after the trial, and upon good grounds 
being shown, may grant a new trial upon such terms as he 
thinks reasonable, and in the meantime may stay proceedings.

Except in cases where a new trial is granted, the issue of 
execution will not be postponed for more than fifty days 
from service of the summons without the consent of the 
party entitled to the same; but in case it at any time appears 
to the satisfaction of the Judge, by affidavit or otherwise, 
that any defendant is unable, from sickness or other suffi­
cient cause, to pay and discharge the debt or damages re­
covered against him, of any instalment thereof, ordered to 
be paid as aforesaid, the Judge may stay judgment or execu­
tion for such time and on such terms as he thinks fit.

Where the sum in dispute on such appeal, exclusive of 
costs, exceeds one hundred dollars, there may be an appeal 
to a Divisional Court of the High Court of Justice, unless, 
before the Court opens, or without the intervention of the 
Judge before the commencement of the trial, there is filed 
with the clerk in any case, an agreement in writing signed 
by both parties, or their attorneys or agents, not to appeal. 
Upon the appeal, the evidence taken down in writing by the 
Judge is used. For extended statement of the rights of par­
ties and procedure upon such appeals, reference must be had 
to “ The Division Courts Act,” R. S. 0. 1897, cap. 60.

The Judge may, in any case, with the consent of both 
parties lo the action, or of their agents, order the same, with 
or without other matters in dispute between such parties, 
being within the jurisdiction of the Court, to he referred 
to arbitration to such persons, and in such manner, and on 
such terms, as he thinks reasonable and just; or the parties 
to an action, may by writing, signed by themselves or their 
agents, agree to refer the matters in dispute to the arbitra­
ment of a person named in the agreement, which is filed 
with the clerk and entered on the procedure book as notices 
are entered.

Such reference cannot lie revoked by either party, with­
out the consent of the Judge.

The award of the arbitrator is to be entered as the judg­
ment in the cause, and will be as binding and effectual as 
if given by the Judge.

The Judge, on application to him within fourteen days 
after the entry of such award, may, if he thinks fit, set aside 
the award; or may, with the consent of both parties, revoke 
the reference, and order another reference to be made in the 
manner aforesaid.



DIVISION CO CUTS. 17!l

Any of such arbitrators may administer an oath or affir- 
mation to the parties, and to all other persons examined be­
fore such arbitrator.

The costs of any action or proceeding not otherwise pro­
vided for are to be paid by, or apportioned between, the 
parties in such manner as the Judge thinks tit; and in cases 
where the plaintiff does not appear in gierson or by some 
person in his behalf, or appearing does not make proof ol 
his demand to the satisfaction of the Judge, he may award 
to the defendant such costs and such further sum of money, 
by way of satisfaction for his trouble and attendance, as he 
thinks proper, to be recovered as provided for in other cases 
under the Act; and in default of any special direction, the 
costs will abide the event of the action, and execution may 
issue for the recovery thereof in like manner as for any debt 
adjudged in the Court.

Any Bailiff or Clerk, before or after action commenced, 
may take a confession or acknowledgment of debt from any 
debtor or defendant desirous of executing the same. The 
confession must be in writing and witnessed by the bailiff 
or clerk at the time of taking it.

Either party may require a jury in actions in tort (i.e., 
for damages, not for breach of contract), or in replevin, 
where the sum or value of the goods sought to be recovered 
exceeds twenty dollars; and in all other actions where such 
amount exceeds thirty dollars.

In case the plaintiff requires a jury to be summoned to 
try the action, he must give notice thereof in writing to the 
clerk one week before the day appointed for the sitting of 
the Court at which the case is to be tried, and at the same 
time deposit with the clerk towards costs in the cause, the 
proper fees for the expenses attending the summoning of such 
jury; and in case the defendant requires a jury, he must, 
within five days after the day of service of the summons on 
him, give to the clerk, or leave at his office, the like notice 
in writing, and at the same time deposit with the clerk the 
proper fees as aforesaid ; and thereupon, in either of such 
eases, a jury will be summoned.

Either of the parties to a cause is entitled to challenge 
jurors, as in other Courts.

Five jurors are einpannelled and sworn to do justice be­
tween the parties whose cause they are required to try, ac­
cording to the best of their skill and ability, and to give a 
true verdict according to the evidence; the verdict of every 
jury must he unanimous.



180 Tllfi CANADIAN LAWYER.

The Judge may, if he thinks proper, hate any disputed 
fact in a cause tried by a jury; and in any case, if the Judge 
is satisfied that a jury cannot agree, he may discharge them 
and adjourn the cause to the next Court: unless the parties 
consent to his pronouncing a judgment.

If there be cross judgments between the parties, the party 
only who has obtained judgment for the larger sum cau 
have execution, and then only for the balance over the 
smaller judgment; and if both sums are equal, satisfaction 
will be entered upon both judgments.

In case the Judge makes an order for the payment of 
money, and in case of default of payment of the whole, or 
of any part thereof, the party in whose favor such order has 
been made may sue out execution against the goods and 
chattels of the party in default.

In case any person against whom a judgment has been 
entered up removes to an ithcr county without satisfying the 
judgment, the County Judge of the county to which such 
party has removed may, upon the production of a copy of 
the judgment duly certified by the Judge of the county in 
which the judgment has been entered, order an execution 
for the debt and costs awarded by the judgment to issue 
against such party.

If the party against whom an execution has l>een awarded 
pays or tenders to the clerk or bailiff of the Division Court 
out of which the execution issued, before an actual sale of 
his goods and chattels, the debt and costs, or such part thereof 
as the plaintiff agrees to accept in full of his debt, together 
with the fees to be levied, the execution will thereupon be 
superseded, and the goods be released and restored to such 
party.

The clerk, upon the application of any plaintiff or defen­
dant? (or his agent) having an unsatisfied judgment in his 
favor, will prepare a transcript of the entry of such judg­
ment, and send the same to the clerk of any other Division 
Court in the same or any other county, with a certificate at 
the foot thereof signed by the clerk who gives the same, and 
scaled with the seal of the Court of which he is clerk, and 
addressed to the clerk of the Court to whom it is intended 
to he delivered, and stating the amount unpaid upon such 
judgment and the date at which the same was recovered, 
and the clerk to whom such certificate is addressed, on the 
receipt of such transcript and certificate, will enter the tran­
script in a hook to be kept in his office for the purpose, and 
the amount due on the judgment according to the certificate; 
and all proceedings may then be taken for the enforcing and
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collecting the judgment in such last-mentioned Division 
Court by the officers thereof that could be had or taken for 
the like purpose upon judgments recovered in any Division 
Court.

In case of the deatli of either or both of the parties to a 
judgment in any Division Court, the party in whose favor 
the judgment has been entered, or his personal representative 
in case of his death, may revive the judgment against the 
other party, or his personal representative in case of his 
death, and may issue execution thereon in conformity with 
any rules which apply to the Division Court in that behalf.

In case an execution be returned nulla bona, and the 
sum remaining unsatisfied on the judgment under which the 
execution issued amounts to the sum of forty dollars, the 
party in whose favor the judgment was entered may sue out 
an execution against the lands of the party in default, and 
the clerk of the Court in which it was obtained will, at the 
request of the party prosecuting the judgment, issue under 
the seal of the Court a writ of execution against the lands 
of the party in default to the sheriff of the county in which 
the return of nulla bona was made, or to the sheriff of any 
other county in this province in which lands of the party in 
default are situate; and the sheriff, on receipt of such execu­
tion acts on it and it has the same force and effect against 
the lands of the party in default as if the writ of execution 
had issued from the County Court.

In case any Bailiff employed to levy an execution against 
goods and chattels, by neglect, connivance, or omission, loses 
the opportunity of so doing, then upon complaint of the 
party aggrieved, and upon proof by the oath of a credible 
witness of the fact alleged to the satisfaction of the Court, 
the Judge may order the bailiff to pay such damages as it 
appears the plaintiff has sustained, not exceeding the sum 
for which the execution issued; and the bailiff shall be liable 
thereto; and upon demand made thereof, and on his refusal 
to satisfy the same, payment may be enforced by such means 
as are provided for enforcing judgments recovered in the 
Court.

Goods taken in execution are not to be sold until the 
expiration of eight days at least next after the seizure thereof, 
unless upon the request in writing under the hand of the 
party whose goods have been seized.

In case the Judge is satisfied upon application on oath 
made to him by the party in whose favor a judgment has 
been given, or by other testimony, that such party will be
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in danger of losing the amount of the judgment, if com­
pelled to wait till the day appointed for the payment thereof 
before any execution can issue, such Judge may order an 
execution to issue at any time, as he thinks fit.

A party having an unsatisfied judgment or order in a 
Division Court, for the payment of any debt, damages or 
costs, may procure from the Court wherein the judgment 
has been obtained, if the defendant resides or carries on his 
business within the county in which the division is situate, 
or from any Division Court into which the judgment has been 
removed and within the limits of which Division Court the de­
fendant resides or carries on his business, a summons in the 
form prescribed, and the summons shall be served personally 
upon the person to whom the same is directed, requiring him to 
ap[>ear at a time and place therein expressed, to answer such 
things as are therein named, and if the defendant appears in 
pursuance thereof, he may be examined upon oath touching 
his estate and effects, and the manner and circumstances 
under which he contracted the debt or incurred the damages 
or liability, which formed the subject of the action, and as 
to the means and expectation he then had, and as to the 
property and means he still has of discharging the debt, dam­
ages or liability, and as to the disposal he has made of any 
property.

If the party so summoned (1) does not attend as required 
by the summons, or allege a sufficient reason for not attend­
ing, or (2) if he attends and refuses to be sworn or to make 
answer to such questions as may be put to him, and which in 
the opinion of the Judge are proper questions; (3) if it ap­
pears to the Judge, either by the examination of the party 
or by other evidence, that the party obtained credit from 
the plaintiff or incurred the debt or liability under false 
pretences, or by means of fraud or breach of trust, or has 
made or caused to be made any gift, delivery, or transfer of 
any property, or has removed or concealed the same with 
intent to defraud his creditors or any of them; or (4) if it 
appears that the judgment debtor had when or since 
judgment was obtained against him, sufficient means and 
ability to pay the debt or damages or costa recovered against 
him, either altogether or by the instalments which the Court 
in which the judgment was obtained has ordered, without 
depriving himself or his family of the means of living, and 
that he has wilfully refused or neglected to pay the same as 
ordered, the Judge may, if he thinks fit, order such party 
to he committed to the common gaol of the county in which
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the party so summoned resides or carries on business, for any 
period not exceeding forty days.

The Judge, before whom such summons is heard, may 
rescind or alter any order for payment previously made 
against any defendant so summoned before him; and may 
make any further or other order, either for the payment of 
the whole of the debt or damages recovered, and costs, forth­
with, or by any instalments, or in any other manner that he 
thinks reasonable and just.

In case the defendant has been personally served with 
the summons to appear, or personally apjiears at the trial, 
and judgment be given against him, the Judge at the trial 
may examine the defendant and the plaintiff, and any other 
person, touching the several things before mentioned, and 
may commit the defendant to prison, and make an order in 
like manner as in case the plaintiff had obtained a judgment
summons.

No imprisonment under the Act will extinguish the debt, 
or protect the defendant from being summoned anew and 
imprisoned for any new fraud or other default, or deprive 
the plaintiff of any right to take out execution.

We have stated in the foregoing pages the substance of 
the enactments of the Division Courts Acts, so far as they 
apply to proceedings for the collection of an ordinary debt, 
We now proceed to notice the mode of action where the debtor 
has absconded or attempts to abscond.

If any person indebted in a sum not exceeding one hun­
dred dollars (or not exceeding two hundred dollars where the 
claim is for the recovery of a money demand not exceeding 
that amount, and the claim is ascertained by the signature of 
the defendant, or the person he, as executor or administrator, 
represents), nor less than four dollars, for any debt or dam­
ages, or upon any judgment, (1) absconds from the Pro­
vince, leaving personal property liable to seizure under execu­
tion for debt in any county in Ontario, or (2) attempts to 
remove such personal property out of Ontario or from one 
county to another therein, or (3) keeps concealed in any 
county of Ontario to avoid service of process; any creditor 
on making an affidavit or affirmation in the form given at 
the end nf this chapter, and filing the same with the clerk 
of any Division Court, can obtain a warrant, directed to the 
bailiff or to any constable of the county, commanding such 
bailiff or constable to attach, seize, take and safely keep all 
the personal estate and effects of the absconding, removing 
or concealed person within such county liable to seizure 
under execution for debt, or a sufficient portion thereof, to
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secure the sum mentioned in the warrant with the coats of 
the action.

Any County Judge, or a Justice of the Peace for the 
county, may take the atlidavit and issue the warrant.

If the person against whose estate or effects an attach­
ment lias issued, at any time prior to the recovery of judg­
ment in the cause, executes and tenders to the creditor who 
sued out the attachment, and files in Court, a bond with 
good sureties, to be approved of by the J udge or clerk, bind­
ing the obligors, jointly and severally, in double the amount 
claimed, that the debtor will, in the event of the claim being 
proved and judgment recovered, pay the same, or the value 
of the property taken, to the claimant, or produced the prop­
erty whenever required, the clerk may supersede the attach­
ment, and the property attached will be restored.

If within one month from the seizure, the party against 
whom the attachment issued, or some one on his behalf, does 
not appear to give such bond, execution may issue as soon 
as judgment has been obtained, and the property seized upon 
the attachment, or enough thereof to satisfy the judgment 
and costs, may be sold for the satisfaction thereof; or if the 
property has been previously sold as perishable, enough of 
the proceeds thereof may be applied to satisfy the judgment 
and costs.

If horses, cattle, sheep or other perishable goods have 
been taken upon an attachment, the bailiff of the Court may, 
at the request of the plaintiff, sell the same at public auction 
to the highest bidder.

Provision has also, in the Act, been made for the attach­
ment of debts, the effect of which may be shortly stated as 
follows: If a debtor against whom a judgment has been 
obtained in the Division Court is himself a creditor of some 
third party, the judgment creditor, who is called the primary 
creditor, may obtain an order attaching the debt due by such 
third party to the judgment debtor, who is called the primary 
debtor: and thereupon proceedings, called garnishee proceed­
ings, may be taken to enforce payment by the third party to 
the primary creditor of the debt so due , or so much thereof 
as may he sufficient to satisfy the primary creditor’s claim. 
The form of affidavit required will be found at the end ol 
the chapter. Only the excess of wages over $25 can be 
attached except in the case of an unmarried person having 
no family dependent on him for support, or where the debt 
is contracted for board and lodging.

Besides the ordinary proceedings in a Division Court for the 
collection of a debt, proceedings may be taken to determine
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the right of property seized in execution. Such proceedings 
sre termed interpleader. And if goods are illegally distrained 
for rtut, or if goods are wrongfully detained from the owner, 
a replevin summons may be issued. Before the bailiff will 
replevy the goods, he will require a bond to produce the 
goods replevied if judgment is given against the party re­
plevying, or to pay the value thereof, and to pay all costs. 
A jury may be required by either party in any interpleader 
issue.

Special provisions are made by the Act with reference to 
the Territorial Districts, and in the rules with reference to 
proceedings by and against executors and administrators, 
and other matters; but it would swell the limits of this work 
beyond due bounds if we were to notice them in detail: be­
sides which it will always be found advisable to consult a 
professional man whenever the matter in dispute is at all out 
of the ordinary and common course.

We subjoin a few forms which will be found useful in 
the progress of a suit. They are the forms appended to the 
new Division Court rules.

FORMS.
Undertaking by next friend of infant to be responsible for defendant's

In the Division Court in the County of
I, the undersigned E. F., living the next friend of A. It., who is 

an infant, and who is desirous of entering a suit in this Court 
against C. I).. of, etc., hereby undertake to be responsible for the 
costs of the said C. D., in such cause, and that if the said A. B. fail 
to pay the said C. D. all such costs of such cause ns the Court shall 
direct him to pay to the said C. D., I will forthwith pay the same 
to the clerk of the Court.

Dated this day of A.D. 10
(Signed) E. F.

Witness

Affidavit for leave to sue a party residing in an adfoining Division.

In the Division Court in the County of
I, A.B., of . yeoman (or I. E. F., of , yeoman,

agent for A. R., of. etc.), make oath and say—
1st. That I have a cause of action against C. D., of 

yeoman, who resides in the Division of the County of (if
by agent, “ That the said A. B. has a cause of action against C. D., 
of , yeoman.”)

2nd. That I (or the said A. R.) reside in the Division, in
the County of

3rd. That the distance from my residence (or from the said A. 
R.’s residence) to the place where this Court is held is about
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miles, and to the place where the Court is held in the Division 
m Ikt County of is about miles.

4th. That the distance from the said C. D.'e residence to the 
place where the Court is held in the Division where he resides, is 
about miles, and to the place where this Court is held about

5th. That the said Division and this Division adjoin each other 
and that it will be more easy and inexpensive for the parties to have 
this cause tried in this Division than elsewhere.

Sworn, etc. A. B. (or E. F.)

Affidavit for leave to eue in a Divieion adjoining one in which debtor» 
reeide, where there are several.

In the Division Court in the County of
I, A. B., of . yeoman, make oath and say (or E. F., of

, yeoman, agent for A. B., of, etc., make oath and say):—
1st. That I have (or that the said A. R. has) a cause of action 

respectively against each of the debtors named in the first column 
of the Schedule on this affidavit indorsed.

2nd. That the columns in the said Schedule, numbered respec­
tively, 1st, 2nd, 3rd, 4th, 5th, 6th and 7th, are truly and correctly 
filled up, according to the best of my knowledge and belief.

3rd. That the Divisions named in the second and third columns 
of the said Schedule, opposite each debtor's name, respectively adjoin 
each other.

4th. That it will be more easy and inexpensive for the parties to 
have the said causes, respectively, tried in this Division, than else­
where.

Sworn, etc. A. B. (or E. F.)



I
SCHEDULE REFERRED TO IN THE WTTHIN AFFIDAVIT

COLUMNS.

1st. 2nd. 3rd, 4th. Mh. 6th 7th.

Debtors’ names, 
place of resi­
dence and addi-

Division in which suit 
is to be com­
menced.

Division in which 
debtor resides.

Number of miles 
from creditors 
residence to 
where Court held 
i n Division i n 
which debtor re-

Number of miles 
from creditor’s 
residence to where 
Court held in Divi­
sion in whicli suit 
to be commenced.

Number of miles 
from debtor’s resi­
dence to where 
Court held in Di­
vision where suit 
to be commenced.

Number ofmiles 
from debtor’s 
resi d e n ce to 
where Court 
held in Divi­
sion where 
debtor resides.

John Doe, of Salt- 
fleet, in the 
County of Went­
worth, yeoman.

Division No. 3 in the 
County of Lincoln.

Division No. 1 in the 
Comity of Went-

22 *
6 17

Richard Roe, of 
Mono, County 
of Sirncoe, Es-

fDivision No. 2 in th 
County of Sirncoe

Division No. 8.

28 11 18 «

1
A. B. (or E. F >

D
IV

ISIO
N CO

U
RTS.
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Affidavit for Attachment,

(If made after suit commenced, insert style of Court and cause).

I, A. B., of the in the County of , (or I, E. F., of,
etc., agent for the said A B., of, etc.,) make oath and say:—

1st. That C. D.. of (or late of) in the County of ,
is justly and truly indebted to me (or to the said A. B.), in the sum 
of dollars and cents, on a promissory note for the pay­
ment of dollars and cents, made by the said C. D.,
payable to me (or the said B.) at a day now past:

by me (or the said A. B.) to 
the said C. D.

the said A. B.) having relin­
quished and given up to and in favor of the said C. !>., at his 
request, the benefit ami advantage of work done and materials found 
and provided and moneys expended by me (or the said A. B.) in and 
about the farming, sowing, cultivating and improving of certain land 
and premises;

Or for the use by the said C. D., by my permission (or by the 
permission of the said A. B.) of messuages and lands of me (or the 
nM A b i

Or for the use by the said C. D., of pasture land of me (or the 
said A. B.) and the outage of the grass and herbage thereon, by the 
permission of me (or the said A. B.);

Or for the wharfage and warehouse room of goods deposited, 
stowed and kept by me (or the said A. B.) in and upon a wharf, 
warehouse and premises of me (or the said A. B.) for the said C. 
D., at his request;

Or for horse-meat, stabling, care and attendance provided and 
bestowed by me (or the said A. B.) in feeding and keeping horses 
for the said C. D., at his request; or for work done and materials 
provided by me (or the said A. B.) for the said C. D., at his request;

Or for expenses necessarily incurred by me (or the said A. B.) in 
attending as a witness for tin- said <l».. at his request, to give 
evidence upon the trial of an action at law then depending in 
the Court, wherein the said C. D. was plaintiff, and one E. F. 
defendant;

Or for money received by the said C. D. for my use (or for the 
use of the said A. B.);

Or for money found to be due from the said C. D. to me, (or to 
the said A. B.) on an account stated between them, (or other cause 
of action, stating the same in ordinary and concise language.)

2nd. I further say that I have good reason to believe and do 
verily believe that* the said C. D. hath absconded from that part of 
the Dominion of Canada, which heretofore constituted the Province 
of Canada, leaving personal property liable to seizure under execu­
tion for debt in the County of in this Province.*

(Or, instead of matter between the asterisks, the said C. D. hath 
attempted to remove his personal property, liable to seizure 
under execution for debt, out of this Province; or the said C. D. hath

Or for goods sold and delivered 
Or for goods bargained and sold 
Or for crops bargained and sold 
Or for money lent 
Or for money paid for the said | 

C. D.
Or for and in respect of my (or
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attempted to remove hie personal property liable to seizure under 
execution for debt from the County of to the County of

. in this Previses; or the said C. D. keeps concealed in 
in the County of , in this Province to avoid service of pro­
cess) with intent and design to defraud me (or the said A. B.) of my 
(or his) said debt.

3rd. That this atlidavit is not made by me, nor the process there­
on to be leaned, from any vexatious or malicious motive whatever.

Sworn, etc. A. B.

Affidavit to obtain Judge s order for writ of replevin.

In the Division Court in the County of
County of , to wit: I, A. B., of , make oath and

say:
1st. That I am the owner of (describe property fully) at present 

in the possession of C. D.; or that I am entitled to the immediate 
possession of (describe property), as lessee, (bailee, or agent), of E. 
F., the owner thereof; or as trustee for E. P.) (or as the case may 
be), at present in the possession of C. D.

2nd. That the said goods, chattels, and personal property are of 
the value of dollars, and not exceeding $(>0.

3rd. That on or about the day of , the said
goods, chattels, and personal property, were lent to the said C. D.. 
for a period which has expired, and that although the said goods, 
chattels and i»ersonal property have been demanded from the said 
C. D., he wrongfully withholds and detains the same from me, the 
■Ski A I> ; <>r, that on or about the day of , the
said C. D., fraudulently obtained possession of the said goods, 
chattels and personal property, by falsely representing that (here 
state the false representation), and now wrongfully withholds and 
detains the same from me; or, that the said goods, chattels and 
personal property were on the day of last, dis­
trained or token by the said C. D., under color of a distress for 
rent, alleged to be due by me, to one E. F., when in fact no rent 
was due by me to the said E. F., (or as the case may be, setting out 
the facts of the wrongful taking or detention complained of with 
certainty and precision).

4th. That the said C. D. resides (or carries on business at 
within the limits of the Division Court in the County of

), tor that the said goods, chattels and personal property 
were distrained), (or taken and detained), (or detainee!) at ,
within the limits of the Division Court of the County of

Sworn, etc. A. B.

Affldarit to obtain urit irithout order in first instance.

[The first four sections may be as above, and the following must 
he stated in addition:]

5th. That the said personal property was wrongfully taken, (or 
fraudulently got) out of my possession within two calendar months 
before the making of this affidavit, that is to say, on the 
day of last.

fith. T am advised and believe that I am entitled to an order for 
the writ of replevin now applied for. and I have good reason to
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apprehend, and do apprehend, that unless the said writ is issued 
without waiting for au order, the delay will materially prejudice my 
just rights iu respect to the said property.

[Or if the property was distrained for rent, or damage feasant, 
then the statement given in the last specific alternative under the 3rd 
clause of the above form will be sufficient to obtain writ without

Claim of Replevin.

Iu the Division Court in the County of
A. B., of , states that C. D., of , did on or about the 

day of , A.D. 18 , take and unjustly detain (or detain, as
the case may be), and still doth detain his goods, chattels and per- 
|K*rsonal property, that is to say (here set out the description of pro­
perty) which the said A. It. alleges to be of the value of dollars; 
whereby he hath sustained damages; and the said A. B. claims the 
saM property with damages in this behalf as his just remedy.

A. B

Particular» in cams of oontract.

A. B., of , claims of C. D., of , the sum of $ , the
amount of the following account, viz., (or the amount of the
note, a copy of which is under written), together with the interest 
thereon, [or. for that the said C. I). promised (here state shortly the 
promise) which undertaking the said C. D. hath not performed] or, 
for that the said C. D. by deed under his seal dated the day
of , A.D. 18 , covenanted to, etc., and that the said C. I).
hath broken said covenant whereby the said A. B. hath sustained 
damages to the amount aforesaid: or, for money agreed by the said 
C. D. to be paid by the said A. B., together with a horse of the 
said C. D., in exchange for a horse of the said A. B.. delivered by 
the said A. B. to the said C. D.; or, for that the said C. D., by 
warranting a horse to be then sound and quiet to ride, sold the said 
horse to the said A. B., yet the said horse was not then sound and 
quiet to ride; or, for that the said C. D.. in consideration that the 
said A. B. would suwdy E. F. with goods on credit, promised the 
said A. B.. that he, the said C. D. would he answerable to the said 
A. B. for the same, that the said C. D. did accordingly supply the 
said E. F. with goods to the price of $ and upwards, on credit,
that such credit has expired, yet neither the said E. F. nor the said 
C. D. has as yet paid for the said goods: or, for that the said A. B. 
let to the said C. D. a house for seven years to hold from the 
day of , A.D. , at $ a year, payable quarterly, of
which rent quarters are due and unpaid.

(The above forms are given merely as examples of statements of 
causes of action, and the claim must show such further particulars ns 
the forts of the case require).

Particular» in ca»e» of tort.

A. B., of , states that C. D., of , did. on or about the
day of , A.D. 19 ; at the Township of
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unlawfully [take ami convert one cow and one calf, the property of 
the said A. B.; or, break and injure a waggon of the said A. B.; or, 
falsely repr esent L. O. as tit to be trusted, the said C. D., at the said 
time knowing that the said L. O. was insolvent, whereby the said 
A. B. was induced to give him credit: or, assault and beat the said 
A. B. (or as the case may be, stating the tort sued for in concise 
language);] The said A. B. hath sustained thereby damages to the 
amount of , and claim" the same of the said C. D.

A. B.

Landlord’s claim for rent.

Whereas, I have been informed that you have seizeu the goods of 
C. D., of , on his premises at , to satisfy a certain
judgment of the Division Court in , against the said
C. I)., at the suit of A. B.; I hereby give you notice that I am the 
landlord of the said premises, and that 1 claim $ for rent now 
in arrear, being for one quarter (or as the case may be), and I require 
you to pay the same to me before you apply the proceeds of the 
sale of said goods or any part thereof to satisfy the said judgment.i: r.

Dated, etc. Landlord of the said Tenement.
To V. W..

Bailiff of etc.

Particulars of claim on Interpleader.

In the Division Court in the County of
Between A---------B------------, Plaintiff.

C---------D--------- , Defendant.
E-------- F--------- , Claimant.

To whom it may concern—
E. F., of . claims as his property the following goods and

chattels (or moneys, etc.), seized and taken in execution, (or attached) 
as it is alleged, namely, (specify the goods and chattels, or chattels 
or moneys, etc., claimed) and the grounds of claim are (set forth in 
ordinary language the particulars on which the claim is grounded, as 
how acquired, from whom, when, and the consideration paid or to be 
paid, and when) and this the said E. F. will maintain and prove.

E. F.
Dated the day of , 19 .

N.B.—If any action for the seizure has been commenced, state 
in what Court, and how the action stands.

Application for Judgment Summons.

To X. Y., Clerk of the Division Court in the County of 
Be pleased to summons , of, etc., to answer according to the 

Statute in this behalf, touching the debt due me by the judgment of 
the Court of the Division Court of the County of , on
my behalf, a minute whereof is hereunto annexed.

A. B.. Plaintiff.
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Affidavit for order to garnish debt.

In the Division Court in the County of
Between A---------B------ —, Plaintiff,

AND
C--------- D-----------, Defendant.

, in the County ofI, A. B., of the of , in the County of , the
plaintiff in this suit, (if the affidavit be made by the plaintiff’s attor­
ney or agent, make the necessary alteration) make oath and say, that 
judgment was recovered in this ease against the above named de­
fendant on the day of A.D. 19 . for the sum of $
debt and costs, (or according to the judgment), and that the same re­
mains wholly unsatisfied, (or that $ part thereof yet remains 
unsatisfied.)

That 1 have reason to believe, and do believe, that E. F., resid­
ing at within this Province is (or if the person indebted to the
Defendant be not known, say “ that one or more persons residing in 
this Province, whom 1 am unable to name, are ”) indebted to the 
Defendant in the sum of $ , (or if the amount be unknown, say
“ in an amount which 1 am unable to name,” for goods sold and 
delivered by the Defendant to the said E. F., (or otherwise accord­
ing to the nature of the debt sought to be garnished.)

Sworn before me at the \ 
of , in the County |

of this day of ,
A.D. 19

X. Y.. I
Cle.k. 1

A. B.

In the

Defendant's notice to the Plaintiff or Clerk.

Division Court in the County of 
Between A----------B----------, Plaintiff,

C- -D-° Defendant.
Take notice that I will admit, on the trial, the first, second and 

third Items of the Plaintiff's particulars to he correct [or the sign­
ing and endorsement of the promissory note sued upon (or as the 
case may be)] or,

Take notice that I dispute the claim of the Plaintiff in full (or 
here specify all or any of the grounds of defence.)

Dated the day of . A.D. 19 .
Yours, etc.,

C. D.,
Defendant.

To the Plaintiff (or to the Clerk of the said Court.)
The several grounds of defence may be stated as follows where 

they meet the circumstances:
1. I dispute the following items of your claim, viz., (here specify 

the Items), and admit the residue.
Or 2. I will on the trial claim a set-off against your demand, and 

the particulars thereof are hereunto annexed.

1
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Or 3. I will on the trial insist that your claim is barred by the 
Statute of Limitations (or other statutory defence.)

Or 4. I will on the trial insist that I am discharged from pay­
ment of your claim by the provisions of the Insolvent Act.

Or 5. I wil admit on the trial the 1st, Oth, 11th (or other) items 
of your particulars of account to be correct.

Or G. I will admit on the trial the signing [or endorsement] of 
the promissory note [or bill of exchange] sued upon, (or as the case 
may be), and deny the residue of your claim.

Or 7. I will on the trial insist that you are not a duly certified 
Attorney or Solicitor.

Or 8. I will insist as a defence upon the trial that you have not 
given the proper notice of action before suit to which I am entitled 
as a Justice of the Peace (or Peace officer) under Rev. Stut. of Out. 
cap. 73, or as a Bailiff of the Division Court under the 231 sec. of 
the Division Courts Act.

Affirmation by Quakers, etc., and iurat thereto.

(Court and style of cause.)

I, A. B., of , etc., do solemnly, sincerely and truly declare and 
affirm that I am one of the Society called Quakers (or Mennonites, 
Tunkers, Unitas Fratrum or Moravians, as the case may be), and I 
do also solemnly, sincerely and truly declare and affirm as follows, 
that is to say (state the facts,.

Solemnly affirmed at \
, in the County of1 a it
, on , before

X. Y.. Clerk, etc.
Or ns the case may be.

Affidavit of Disbursements to several witnesses.

in the Division Court in the County of
Between A-------B-------, Plaintiff,

AND
C--------- D--------- , Defendant.

I, A. B.. of , the above Plaintiff (or C. D., the above De­
fendant, or E. F., agent for the above Plaintiff or Defendant) make 
oath and say:

1st. That the several persons whose names are mentioned in the 
first column of the schedule at the foot hereof were necessary and 
material witnesses on my behalf (or on behalf of the said Plaintiff 
or Defendant) and attended at the sittings of this Court ou the 

day of as witnesses on my behalf (or on
behalf of the said Defendant or Plaintiff) and that they did not 
attend as witnesses in any other cause; (if otherwise, state the facts.)

2nd. That the said witnesses necessarily travelled in going to the 
said Court, the number of miles resiiectively mentioned in figures 
in the second column of the said schedule opposite to the names of 
each of the said witnesses respectively.

C.L.-—f)TII ED. 13
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3rd. That the several and respective sums of rnouey mentioned 
in figures in the third column of the said schedule opposite to the 
names of the said witnesses respectively, have been paid by me (or 
by the Plaintiff or Defendant) to the said witnesses respectively us 
in the said schedule set forth for their attendance and travel as 
witnesses in this cause.

A. B.
Sworn before me at this day of 19

X. Y..
Clerk.

Schedule referred to in the foregoing Affidavit.

Names of Witnesses. Miles. hums paid.

Affidavit for revival of Judgment.

In the Division Court in the County of
Between A------ B--------- , Plaintiff,

AND
C--------- D--------- , Defendant.

I, A. B., of the of , in the County of
yeoman (if the affidavit be made by the Plaintiff’s attorney or agent, 
with the necessary alteration), make oath and say as follows:

1st. On the day of . A.D. 18 , I recovered
a judgment of this Court against the above named Defendant for 
$ , debt, and $ , costs of suit.

2nd. No part of said moneys so recovered has been paid or satis­
fied, and the said judgment remains in full force (or “ the sum of 

, part only of the said moneys has been paid, and the judg­
ment remains in full force as to the residue of the said moneys so 
recovered thereby.”)

3rd. I (or the said Plaintiff) am entitled to have execution of 
the said judgment, and to issue execution thereupon (for the sum 
of $ ) as I verily believe.

Sworn, etc.
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NOVA SCOTIA.

The Supreme Court of Nova Scotia, the County Courts 
of the Province, and the municipal Courts established in 
the various cities and towns, and the Courts of Justices of 
the Peace are the principal Courts by means of which a 
claim may be litigated. There is no Division Court such 
as in Ontario.

A justice of the peace for the County in which the de­
fendant resides, or in which the debt or cause of action 
arose, have jurisdiction to collect a claim where it does not 
exceed $20.

Two justices of the peace have the same jurisdiction 
where the claim is between $20 and $80.

Procedure, trial, costs, execution and appeal are regu­
lated by H. S. N. S. cap. 160.

Under the Municipal Courts Act (R. S. N. S. cap. 159), 
stipendiary magistrates of incorporated towns have the 
jurisdiction and powers of two justices of the peace. Pro­
cedure is similar to that provided under the Act relating to 
civil procedure in Justices’ Courts.

County Courts are established under R. S. N. S. cap. 
156, and for this purpose the Province is divided into seven 
districts, each district being presided over by one County 
Court Judge.

County Courts have no jurisdiction where the title to 
land is brought into question, or where the validity of any 
devise, bequest or limitation is disputed or in any action for 
criminal conversation or seduction or for breach of promise 
of marriage. Subject to these exceptions the County Courts 
have jurisdiction in all personal actions in contract where 
the debt, demand or damages claimed do not exceed $800, 
and in all other actions where the damages claimed do not 
exceed $400. The Court also has jurisdiction in all actions 
on bail bonds to the sheriff given in any County Court case, 
irrespective of the amount sought to lie recovered ; also in 
all actions against a sheriff or officer of the Court for non­
feasance or malfeasance in connection with any matter in 
the Court.

The jurisdiction conferred is concurrent with that of 
the Supreme Court, and subject to some special exceptions 
arising out of the limited jurisdiction of the Court, the 
practice and procedure and the process and forms used in 
the County Court are the same as prescribed for similar 
actions and matters in the Supreme Court.
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The Supreme Court of Nova Scotia (corresponding to 
the High Court of Judicature in Ontario), has jurisdiction 
in all actions where the amount of the debt or liquidated 
demand exceeds $20. Procedure is regulated by “the 
Judicature Act ” (cap. 155, R. S. N. S. 1900), and the Rules 
of the Supreme Court which follow very closely the English 
Rules of Court on the same subject, and differ very slightly 
from the Ontario rules.

Practically all the powers conferred upon the Division 
Courts in Ontario may be exercised by the County Courts 
and Supreme Court of Nova Scotia-

Manitoba,

There ure no Division Courts so milt'd in Manitoba, but the 
County Courts take the place of the Division Courts in 
Ontario and, to same extent, that of the Ontario County Courts as 
well. The province is divided into live judicial districts, for each 
of which there is a County Court Judge, except in the Eastern Judi­
cial District, in which Winnipeg is situated, where there are four 
County Court Judges. Each judicial district is divided into a num­
ber of County Court judicial divisions of which there are about 45 
in all. and each County Court Judge presides over the Courts in all 
the divisions in his judicial district. These Courts have jurisdiction 
over civil actions to the extent of $500, with the exception of actions 
of ejectment or for the recovery of land, actions for gambling or 
liquor debts, malicious prosecutions, libel, slander, criminal con­
versation. seduction or breach of promise of marriage, and actions 
against a Justice of the Peace or other pence officer for anything 
done by him in the execution of his office, unless he consents thereto.

The practice and procedure in these Courts are similar to those 
in the Division Courts of Ontario, the only pleadings being the writ 
of summons with particulars of the claim and the dispute note con­
taining the defence or defences, which must be sworn to.
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EXEMPTIONS FROM SEIZURE FOR DEBT.

The policy of exempting from seizure for debt certain 
goods and chattels of the debtor, and of permitting him to 
retain these notwithstanding the amount or number of the 
debts he may owe, is one generally recognized in all the 
Provinces. This policy is based upon the general belief that, 
were the creditor permitted by law to strip his debtor of all 
the simplest necessaries of life, leaving the latter altogether 
dependent upon charity, no commensurate good would be 
accomplished, while the result would be prejudicial to the 
interests of the community at large, and even opposed to the 
commonest sentiments of humanity. Seizures are generally 
of two kinds: one under landlord's warrant of distress for 
overdue rent, and the other under warrant or writ of execu­
tion for judgment debts. Exemptions from seizure under the 
first class may be summed up as follows: (i) Things fixed 
to the freehold (even though the tenant may remove 
them), as kitchen ranges, coppers, grates, etc. (ii) Chat­
tels not belonging to the tenant, but happening to be 
upon the premises to be attended to, repaired or worked 
up in the way of his trade, as a horse left with a blacksmith 
to be shod, a coat delivered to a tailor to be repaired, goods 
left with an auctioneer for sale, or with a wharfinger or ware­
houseman for safe keeping, (iii) Chattels actually at the 
time in use by some person, as the horse a man is riding, th'e 
coat he is wearing, etc. (iv) Goods belonging to guests at an 
inn. (v) Goods in custody of the law. (vi) Wild animals, 
(vii) Any perishable article, such as butcher’s meat. The 
foregoing are absolutely privileged from seizure. Certain 
other chattels are said to be conditionally privileged, that 
is, they may not be seized if any other sufficient distress is 
found available on the premises. Such are, beasts of the 
plow, instruments of husbandry, and the implements or in­
struments of a man’s trade or profession.

With regard to the second class, namely, seizures under 
writs of execution, the exemptions in the various Provinces 
are as follows:

ONTARIO.

The exemptions from seizure under execution, as set 
out in 9 Ed. VII. cap. 47. are as follows:
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3. The following chattels shall be exempt from seizure under 
any writ, in respect of which this Province has legislative authority, 
issued out of any Court whatever, in this Province, namely:

1. The bed, bedding and bedsteads (including a cradle), in or­
dinary use by the debtor and his family;

2. The necessary and ordinary wearing apparel of the debtor and 
his family;

3. One cooking stove with pipes and furnishings, one other heat­
ing stove with pipes, one crane and its appendages, one pair of 
andirons, one set of cooking utensils, one pair of tongs and shovel, 
one coal scuttle, one lamp, one table, six chairs, one washstand with 
furnishings, six towels, one looking-glass, one hair brush, one comb, 
one-bureau, one clothes press, one clock, one carpet, one cupboard, 
one broom, twelve knives, twelve forks, twelve plates, twelve tea 
cepe, twelve seeeere, oee sugar basin, oee milk jug, eee lee pel, 
twelve spoons, two pails, one wash tub, one scrubbing brush one 
blacking brush, one wash board, three smoothing irons, all spinning 
wheels and weaving looms in domestic use, one sewing machine and 
attachments in domestic use, thirty volumes of books, one axe, one 
saw, one gun, six traps, and such fishing nets and seines as are In 
common use, the articles in this sub-division enumerated, not exceed­
ing in value the sum of $150.

4. All necessary fuel, meat, fish, flour and vegetables, actually 
provided for family use, not more than sufficient for the ordinary 
consumption of the debtor and his family for thirty days, and not 
exceeding in value the sum of $40.

5. One cow, six sheep, four hogs, and twelve hens, in all not 
exceeding the value of $75, and food therefor for thirty days, and 
one dog;

0. Tools and implements of or chattels ordinarily used in the 
debtor's occupation, to the value of $100. But if a specific article 
claimed as exempt, be of a value greater than $100, and there are 
not other goods sufficient to satisfy the execution, such article may 
be sold by the sheriff, who shall pay $100 to the debtor out of the 
net proceeds. But no sale of such article shall take place unless the 
amount bid therefor shall exceed the said sum of $100 and the costs 
of sale in addition thereto.

7. Bees reared and kept in hives to the extent of fifteen hives.

4. The debtor may in lieu of tools and implements of or chattels 
ordinarily used in his occupation referred to in clause fi of section 
2 of this Act elect to receive the proceeds of the sale thereof up to 
$100, in which case the officer executing the writ shall pay the net 
proceeds of such sale if the same shall not exceed $100, or, if the 
same shall exceed $100, shall pay that sum to the debtor in satis­
faction of the debtor's right to exemption under said sub-division 6, 
and the sum to which a debtor shall be entitled hereunder shall be 
exempt from attachment or seizure at the instance of a creditor.

5. The chattels so exempt from seizure ns against a debtor shall 
after his death, be exempt from the claims of creditors of the de­
ceased, and the widow shall be entitled to retain the exempted goods 
for the benefit of herself and the family of the debtor, or, if there is 
no widow, the family of the debtor shall be entitled to the exempted 
goods.
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6. The debtor, his widow or family, or, in the ease of infants, 
their guardian, may select out of auy larger number the several 
chattels exempt from seizure.

7. Nothing herein contained shall exempt any article enumerated 
in sub-divisions 3, 4, 6. 6 and 7 of section 2 of this Act, from seizure 
in satisfaction of a debt contracted for the identical article.

8. Notwithstanding anything contained in the preceding sections, 
the various goods and chattels which were, prior to the first day of 
October, 1887, liable to seizure in execution for debt shall, as respects 
debts which have already been or shall b** contracted prior to the 
said day, remain liable to seizure and sale in execution pro­
vided that the writ of execution under whi< h they are seized has en­
dorsed upon it a certificate signed by the Judge of the Court out of 
which the writ issues, if a court of record. or, where the execution 
issues out of a Division Court, by the Clerk of the Court, certifying 
that It is for the recovery of a debt contrr eted before the date here­
inbefore mentioned.

By “The Free Grant and Homesteads Act,” B. S. 0. 
1897, cap. 29, the lands located under such free grants are 
exempt from seizure as follows :

25. No land located as aforesaid, nor any interest therein, shall 
In any event be or become liable to the satisfaction of any debt or 
liability contracted or incurred by the loeatee, his widow, heirs or 
devisees, before the issuing of the patent for the land.

2. After the issuing of the patent for any laud, and while the 
land or any part thereof, or any interest therein, is owned by 
the loeatee or his widow, heirs or devisees, such land, part or 
interest, shall during the twenty years next after the date »< tli.- 
location be exempt from attachment, levy under execution, or sale 
for payment of debts, and shall not be or become liable to the 
satisfaction of any debt or liability contracted or incurred before or 
during that period, save and except a debt secured by a valid mort­
gage or pledge of such laud made subsequently to the issuing of the 
patent. 31 Vic. c. 8, s. 14.

21. Nothing in this Act shall be construed to exempt the land 
from levy or sale for rates or taxes heretofore or hereafter legally 
imposed.

NOVA SCOTIA.

The exemptions from seizure under execution are set 
out in the Ord. XL., pec. 40 of the Rules of the Supreme 
Court, which reads ns follows:

40. The following good* and chattels shall be exempt from seizure 
under any writ of execution, namely :

(а) The necessary wearing apparel, beds, bedding and bedsteads 
of the debtor and his family ;

(б) One stove and pipe therefor, one crane and its appendages, 
one pair of andirons, one set of cooking utensils, one pair of tongs, 
six knives, six forks, six plates, six teacups, six saucers, one shovel, 
one table, six chairs, one milk jug. one teapot, six spoons, one 
spinning-wheel, one weaving loom, one sewing machine if in ordinary 
domestic use, ten volumes of religious hooks, one water bucket, one
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axe, one saw, and such fishing nets as are in common use, the value 
of such nets not to exceed twenty dollars;

(c) All necessary fuel, meat, fish, flour, and vegetables actually 
provided for family use, nor more than sufficient for the ordinary 
consumption of the debtor and his family for thirty days, and not 
exceeding in value the sum of forty dollars ;

(d) One cow, two sheep, and one hog, and food therefor for 
thirty day»;

(e) Tools and implements of. or chattels ordinarily used in, the 
debtor’s occupation, to the value of thirty dollars.

Hut nothing in this rule contained shall exempt any article 
enumerated in (6), (r), (rf) and (c) from seizure in satisfaction of 
a debt contracted for such identical article.

NEW BRUNSWICK.

By the C. S. N. R. 1903. cap. 128, see. 34, exemptions 
are as follows :—The wearing apparel, bedding, kitchen 
utensils and tools of his trade or calling, to the value of 
$100, of any debtor shall be exempted from levy or sale 
under execution.

By C. S. N. B. cap. 24, sec. 13, the interest of the allottee 
in free grant lands before the issue of the patent cannot 
be taken in execution.

As to seizure of the goods of a lodger see chapter on 
Landlord and Tenant.

PRINCE EDWARD ISLAND.

By the Revised Stat., 30 Viet. cap. 18, exemptions arc as 
follows:

The necessary wearing apparel and bedding of the debtor and his 
family, and the tools and instruments of his trade or calling, five 
pounds in money, and his last cow, are exempted from execution.

MANITOBA.

The following personal and real estate arc declared by 
R. S. M. 1902, cap. 58, sec. 29, exempt from seizure by 
virtue of all writs of execution issued by any Court in the 
Province, namely :

(а) The bed and bedding in the common use of the judgment 
debtor and his family, and also his household furnitun and effects 
not exceeding in value the sum of five hundred dollars;

(б) The necessary and ordinary clothing of the judgment debtor 
and his family, and the necessary fuel for the judgment debtor and 
his family for six months ;

(e) Twelve volumes of books, the books of a professional man, 
one axe, one saw, one gun, six traps;

(d) The necessary food for the judgment debtor and his family 
during eleven months ;
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Provided, however, that such exemption shall only apply to such 
food aud provisions ns may be in his possession at the time of

(e) Three horses, mules or oxen, six cows, ten sheep, ten pigs, 
fifty fowls, and food for the same during eleven months;

(i) Provided that the word “horses” shall include colts and 
fillies, the words “ oxen ” and “ cows ” shall include steers and calves 
aud heifers respectively; and

(ih Provided, ais.», that thf exemption as to home over the
age of four years, shall apply only in case they are used by the
judgmeut debtor in earning his living;

(/) The tools, agricultural implements and necessaries used by 
tic judgment debtor in the practice <>f hie trade, profession -.r occupa- 
tion, to the value of five hundred dollars;

(g) The articles and furniture necessary to the performance of 
religious services ;

(fc) The land upon which the judgment debtor or his family
actually resides or which he cultivates either wholly or in part, or
which he actually uses for grazing or other purposes;

Provided the same be not more than one hundred and sixty 
acres ; in case it be more, the surplus may be sold subject to any 
lien m- incumbrance thereon ;

(«) The house, stables, barns and fences on the judgment debtor's 
farm, subject, however, as aforesaid ;

(/) All the necessary seeds of various varieties or roots for the 
proper seeding and cultivation of eighty acres;

(Jfe) The actual residence or home of any person, other than 
a farmer, provided the same does not exceed the value of one thousand 
five hundred dollars; and if the same does exceed the value of one 
thousand five hundred dollars, then it may be offered for sale and, 
provided a sum greater than one thousand five hundred dollars he 
offered, such property shall be sold, hut the amount to the extent of 
the exemption shall at once be paid over to the said judgment debtor, 
and such sum until paid over to the judgment debtor shall be exempt 
from seizure under execution, garnishment, attachment for debt or 
any oilier legal process;

(i) Provided that no such sale shall be made unless the amount 
offered shall, after deducting all costs and expenses, exceed one 
thousand five hundred dollars ; and

(ii) Provided, further, that no such sale shall lie carried out 
or possession given to any person thereunder, until such time as the 
amount of exemption shall have been paid over to the debtor entitled 
to such exemption.

(/) The chattel property of any municipality or school district 
in the province.

The following provisions of the Act should also lie noted :
.'$0, Any moneys that may become payable by reason of loss bj 

fire under any policy of fire insurance in respect of any property that 
is at the time of such loss exempt under this Act from seizure, 
shall be exempt from seizure under execution or attachment or any 
other legal process.

30a. Annuities under Government Annuities Act. 1008 (l)otn.).
31. A partnership firm cannot claim several exemptions for 

each partner, hut only one exemption for the firm, out of the partner­
ship property.

32. The exemptions in this Act mentioned cannot be claimed 
by or on behalf of a debtor who is in the act of removing with his 
family from the Province or is about to do so, or who has absconded, 
taking his family with him.

33. The judgment debtor shall he entitled to n choice from the 
greater quantity of the snm- kind of property or articles which arc 
hereby exempted from seizure.

30. Nothing herein contained shall lie construed to exempt from 
seizure any real or pers<nnl estate mentioned in subsections (o),
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(c). (®)i (/). (o), (h), («),(>), and (fc) of the twenty-ninth section 
of this Act, the purchase price of which is the subject of the judg­
ment proceeded upon either by way of execution or certificate of 
judgment or attachment.

37. No sale of any farm or garden crops, whether grain or roots, 
shall take place until after the same have been harvested or taken 
and removed from the ground.

40. Every agreement to waive or abandon an exemption from 
seizure or a benefit, right or privilege of exemption from seizure under 
this Act and every arrangement, contract or bargain, verbal or 
written, under seal or otherwise, made or entered into with or without 
valuable consideration, whereby an attempt is made to prevent any 
person from claiming the benefit, right or privilege of exemption 
under this Act, shall be absolutely null and void :

Provided, however, that this section shall not give rise to any 
inference or implication that such agreement, arrangement, contract 
or bargain was not heretofore void.

Exemptions from Distress for Rent.
In addition to those things exempt from distress for rent which 

are enumerated on p. 197, the Distress Act, R. S. M. 1001», c. 49, 
contains the following provisions :—

2. The right of mortgagees to distrain for interest due upon 
mortgages shall be limited to the goods and chattels of the mortgagor 
only, and ns to such goods and chattels to such only as are not 
exempt from seizure under execution.

5. A landlord shall not distrain for rent on goods and chattels 
the property of any person except the tenant or person who is 
liable for the rent, although the same arc found on the premises; 
but this restriction shall not apply to crops or grain in favor of a 
person claiming title under or by virtue of an execution or attach­
ment against the tenant, or in favor of any person whose title is 
derived by purchase, gift, transfer or assignment from the tenant, 
whether absolute or in trust, cr by way of mortgage or otherwise, 
nor to the interest of the tenant in any goods on the premises in 
the possession of the tenant under a contract for purchase Gr by 
which he may or is to become the owner thereof upon performance 
of any condition, nor where goods have been exchanged between two 
tenants or persons by the one borrowing or hiring from the other 
for the purpose of defeating the claim of, or the right of distress by, 
the landlord ; nor shall the restriction apply where the property is 
claimed by the wife, husband, daughter, son, daughter-in-law or 
son-in-law of the tenant, or by any other relative of his in case such 
other relative lives on the premises as a member of the tenant's 
family ; nor shall such restriction apply in favor of any person whose 
title is derived by purchase, gift, transfer or assignment, whether 
absolute or in trust, or by way of mortgage or otherwise, from the 
wife, husband, daughter, son, daughter-in-law or son-in-law of the 
tenant, or from any other relative of his in case such other relative 
lives on the premises ns a member of the tenant's family.

SASKATCHEWAN AND ALBERTA.

The Exemption Ordinance provides ns follows:
2. The following real and personal property of an execution 

debtor and his family is hereby declared free from seizure by virtue 
of nil writs of execution, namely :

1. The necessary and ordinary clothing of himself and his 
family ;

2. Furniture, household furnishings, dairy utensils, swine and 
poultry to the extent of five hundred dollars ;
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3. The necessary food for the family of (he execution debtor 
during six months, which may include grain and flour or vegetables 
and meat either prepared for use or on foot ;

4. Three oxen, horses or mules or any three of them, six cows, 
six sheep, three pigs and fifty domestic fowls besides the animals 
the execution debtor may have chosen to keep for food purposes, and 
food for the same for the months of November, December, January, 
February, March and April, or for such of these months or portions 
thereof as may follow the date of seizure, provided such seizure be 
made between the first day of August and the thirtieth day of April 
next ensuing ;

5. The harness necessary for three animals, one waggon or two 
carts, ono mower or cradle and scythe, one breaking plough, one 
cross plough, one set of harrows, one horse rake, one sewing machine, 
one reaper or binder, one set of sleighs and one seed drill ;

6. The books of a professional man ;
7. The tools and necessary implements to the extent of two 

hundred dollars used by the execution debtor in the practice of his 
trade or profession ;

8. Seed grain sufficient to seed all his land under cultivation not 
exceeding eighty acres, at the rate of two bushels per acre, defendant 
to have choice of seed, and fourteen bushels of potatoes ;

9. The homestead, provided the same be not more than one 
hundred and sixty acres; in case it be more the surplus may be gold 
subject to any lien or incumbrance thereon ;

10. The house and buildings occupied by the execution debtor 
and also the lot or lots on which the same are situate, according to the 
registered plan of the same to the extent of fifteen hundred dollars.

Exemptions from Distress for Rent.
The Ordinance in force contains provisions substantially (lit 

same as those above copied from the corresponding Manitoba Act.

BRITISH COLUMBIA.

The following personal property is by statute (R. S. B. 
C. 1897, c. 93, s. 17) exempt from forced seizure or sale, 
by any process of law or in equity, or from any process in 
bankruptcy, that is to say:

The goods and chattels of any debtor, at the option of such debtor, 
or if dead, of his personal representative, to the value of five hundred 
dollars; Provided that nothing herein contained shall be construed to 
exempt any goods or chattels from seizure in satisfaction of a debt 
contracted for or in respect of such identical goods and chattels; 
Provided further, that this section shall not be construed so ns to 
permit a trader to claim as an exemption any of the goods and mer­
chandize which form a part of the stock in trade of his business.

A homestead registered in pursuance of the provisions of c. 93, 
R. S. B. C. 1897, is free from forced seizure or sale by any process, 
for or on account of any debt or liability incurred after such regis­
tration, provided' it be of a value not greater than $2,500; and if of 
greater value, the excess only is liable to seizure.
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LANDLORD AND TENANT.

The relation of landlord and tenant is that which subsists 
between the owner of houses or lands and the person to 
whom he grants the use of them. It may be created by con­
tract in writing, as a lease, or agreement for a lease; or by 
verbal agreement, as is usually the case in a letting from 
year to year. The owner, who is called the landlord or 
lessor, grants the possession and use of the pro|ierty to the 
tenant or lessee for a specified time in consideration of the 
payment of a stipulated sum of money called rent.

A lease may be made for the life of either the landlord 
or the tenant, or it may be made for any number of years, 
or it may be at will—that is, determinable at any moment 
at the will, properly signified, of either the lessor or lessee. 
An agreement for a lease must be in writing, and in Ontario 
and Nova Scotia all leases exceeding three years in dura­
tion must be by deed, or the tenancy will be held in law a 
tenancy at will only. “ In New Hrunswick all leases ex­
ceeding three years in duration must he by deed nr they 
will amount to a tenancy at will which the decisions of the 
Courts have practically changed into a tenancy from year 
to year. The effect of want of registration has been dealt 
with under the chapter relating to deeds. If for more than 
seven years in Ontario and New Brunswick, or three years 
in Nova Scotia, they must also be registered. A lease in 
writing, not under seal, for a term not exceeding three 
years in duration will in Ontario amount only to an agree­
ment for a lease for the term specified. Lenses in writing 
should be made in duplicate, one copy for each party ; and 
it is prudent in nil eases that the lease should be in writ­
ing; a written lease containing all the terms agreed upon 
tends to prevent disputes and litigation.

A letting and hiring of land for a year or any less period 
may arise, by implication of law, from the relative situations 
of the parties and the silent language of their actions and 
conduct, as well by express words and stipulations. Whenever 
the house or land of one man has been occupied and used 
by another, the presumption is that the use and occupation 
are to be paid for, and the landlord is entitled to maintain 
an action to recover a reasonable hire and reward for the use of 
the land, unless the tenant can show that he entered into 
possession of the property under circumstances fairly lead­
ing to an opposite conclusion. A landlord, on the other 
hand, who has permitted a tenant to occupy property, and
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has received rent from the latter for such use and occupation, 
will be bound by his own acts, and cannot afterwards treat 
such tenant as a trespasser, and turn him out of possession, 
without a proper notice to quit.

Ijeases may be made to commence from a day that is 
past, or from a day to come, as well as from the day of the 
making of the lease.

If a tenant holds over after the expiration of his lease, 
and the landlord receives from him rent which has accrued 
due after the expiration of the lease, the former becomes 
a tenant from year to year upon the terms of the original 
demise.

A tenancy from year to year is ordinarily implied from 
the payment and the acceptance of rent; but this prima facie 
presumption may, of course, be rebutted by showing that the 
money was paid or received by mistake.

If an annual rent is reserved, the holding is from year to 
year, although the lease or agreement provides that the 
tenant shall quit at a quarter’s notice. Such a contract 
differs only from the usual letting from year to year in the 
agreement by the parties to reduce the ordinary six months’ 
notice to quit to three months. But if it is expressly agreed 
that the tenant is always to be subject to quit at six months’ 
notice, given him at any time, this constitutes a half-yearly 
tenancy, and the lessee will be presumed to hold from six 
months to six months, from the time that he entered as 
tenant. If he is to hold till one of the parties shall give to 
the other three months’ notice to quit at the expiration of 
such notice, the tenancy will be a quarterly tenancy.

The landlord’s remedy for the non-payment of rent is 
either by action or distress. Where the rent reserved is a 
fixed ascertained rent, the landlord may distrain. But if no 
certain ascertained rent has been reserved or covenanted or 
agreed to be paid, there is no right to distrain: the landlord 
ran only recover a fair compensation for the use and occupa­
tion of the premises in an action at law. It is essential to 
the lawful exercise of the power of distress that the distrainor 
be the immediate landlord or owner of the estate. If after 
the making of the lease the landlord has sold and transferred 
his estate or interest to some third party, the former has no 
right or power to distrain. A landlord cannot distrain twice 
for the same rent, unless the distress has been withdrawn 
at the instance or request of the tenant, or unless there has 
been some mistake as to the value of the things taken.

When an annual rent is reserved, it may be made pay­
able monthly or quarterly, or at any period of time that the
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parties may think fit to appoint, whatever may be the dura­
tion of the term of hiring. It may also be made payable in 
advance, so aa to entitle the landlord to distrain for it at the 
commencement, instead of at the end of each quarter. 
There may be a yearly tenancy with an annual rent, payable 
quarterly; or there may be a quarterly tenancy with a 
quarterly rent, payable weekly or monthly, or at any suc­
cessive periods of time.

A distress by the landlord after tender of the rent to him 
or to his bailiff or agent authorised to distrain, without a 
fresh demand on the tenant, is illegal; and if the landlord 
distrains before the rent has become due, the tenant may 
resist the entry and seizure by force, and, after a seizure has 
been made, he may rescue his goods at any time before they 
have been impounded; but when once the goods have been 
impounded they are in the custody of the law, and the tenant 
cannot then break pound and retake them. As soon as the 
bailiff or distrainor has made out and delivered to the tenant, 
or has left upon the premises, an inventory of the goods he 
has taken, they are said to be impounded.

Distress must be made within six months after the de­
termination of the lease, and during the continuance of the 
landlord’s title or interest, and during the possession of the 
tenant from whom the arrears became due.

The tenant has the whole day on which the rent become! 
due to pay such rent; and a distress, therefore, cannot be 
made until the day after the day appointed for the payment 
of the rent. Unless the rent is made payable at some par­
ticular specified place, it is payable upon the land, and the 
landlord must come there for his money. If, however, 
there is a covenant in the lease to pay the rent then it is 
like any other debt and the tenant is bound to seek out the 
landlord and pay or tender him the money. A landlord or 
his bailiff cannot lawfully break open gates or break down 
inclosures, or force open the outer door of any dwelling-house 
or building, in order to make a distress: but he may draw 
a staple or undo fastenings which are ordinarily opened from 
the outside of the house. A distress cannot be made in the 
night, or after sunset, or before sunrise, nor upon land which 
does not form part or parcel of the demised premises, and 
from which the rent reserved does not issue, unless the goods 
of the tenant have been removed thereto from the demised 
premises within sight of the distrainor coming to distrain, 
or unless they have l>een fraudulently removed thereto by 
the tenant to avoid distress. If the tenant fraudulently or 
clandestinely removes goods and chattels from the demised
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premises, to prevent the landlord from distraining them for 
rent in arrear, the landlord may, within thirty days after 
such removal, take and seize them wherever they may be 
found, unless they have in the meantime been sold bona fide 
to some person ignorant of the fraud. But if it be necessary 
to break open any door in order to seize such goods, the land­
lord must call a constable to his assistance, and must force 
the door in ais presence and in the daytime. If it appears 
that rent was due at the time of such removal, and that the 
goods were taken away on or after the day the rent became 
due for the purpose of putting them out of the reach of a 
distress, the removal is fraudulent. It is not necessary that 
the rent should be in arrear and a right to distrain exist, at 
the time of the removal. Therefore, if the goods arc removed 
on quarter-day, they may be followed, though the rent is 
not in arrear, and there is no right to distrain, until the day 
after. If there are sufficient goods on the demised premises, 
independently of the goods removed, to satisfy the rent, the 
removal is not fraudulent, and the landlord cannot follow 
them.

Goods in the custody of a sheriff’s officer or bailiff having 
been seized under an execution or attachment, cannot be 
distrained; but before such goods can be removed the sheriff 
or bailiff must pay the landlord one year's rent, or the rent 
for any less period that may happen to be due at such seizure. 
And in Ontario it is enacted that when goods are taken in 
execution under the process of any Division Court, the land­
lord shall be entitled by writing under his hand, or under 
the hand of his agent, stating the terms of holding, and the 
rent payable for the same, and delivered to the bailiff making 
the levy, to claim any rent in arrear then due to him, not 
exceeding the rent of four weeks, where the tenement has 
been let by the week, and not exceeding the rent accruing 
due in two terms of payment where the tenement has been 
let for any other term less than a year, and not exceeding 
in any case the rent accruing due in one year.

Property of third parties on the demised premises, in the 
possession and use of the owners, and not in the possession 
or under the charge of the tenant, cannot be distrained for 
rent in Ontario, except in the case of persons claiming 
by purchase, gift, transfer or assignment from the tenant 
and where the property is claimed by wife, husband, daugh­
ter, son, daughter-in-law or son-in-law of the tenant or of 
any other relative living on the premises as a member of 
the family; nor can the goods and chattels of third parties 
placed upon the demised premises in the possession and



THE CANADIAN LAWYER.208

under the care of the tenant for the purpose of repair or 
in the ordinary course of trade; nor the goods and chattels 
of travellers in hotels, in Ontario and other Provinces, or 
of lodgers in boarding houses. Fixtures, implements of 
trade and husbandry, and beasts of the plough are privi­
leged from distress so long as they are in actual use, but 
not afterwards, or unless there are other goods on the de­
mised premises sufficient to satisfy the rent without them. 
Trade fixtures are always exempt, but all fixtures must be 
removed by the tenant before giving up possession, as, once 
out, he cannot re-enter to remove them.

It is not necessary, in order to make a distress for rent, 
that the landlord or his agent should take corporal possession 
of the things intended to be distrained. It is sufficient if 
the landlord in person, or by his agent or bailiff, enters upon 
the demised premises and announces the distress to the ten­
ant or his servants, or to the persons in actual possession of 
the property. When the landlord distrains by an agent or 
bailiff, he should give his agent authority in writing for the 
purpose. This authority is called a Distress Warrant.

As soon as the chattels are seized, whether by the land­
lord or his bailiff, an inventory of them should be made and 
served upon the tenant, together with the notice of the dis­
tress. The notice of the distress should set forth the amount 
of rent distrained for, and the particular things taken. If 
the tenant, after he has received notice, neglects for five days 
—to be computed inclusive of the last day and exclusive of 
the day of seizure—to pay the rent or replevy the goods, the 
landlord may sell them for the best price that can be got 
for them, and apply the purchase money in discharge of the 
rent and the costs of the distress and sale, paying the over­
plus, if any, to the tenant.

The costs of distresses are, in some of the Provinces, regu­
lated by statute, and in Ontario, with respect to distresses 
under eighty dollars are as follows:
1. Levying Distress under $80........................................................ $1 00
2. Mau keeping possession, per diem ......................................... 75
3. Appraisement, whether by one appraiser or more, two cents

in the dollar on the value of the goods.
4. If any printed advertisement, not to exceed in all............... 1 00
.5. Catalogues, sale, and commission, and delivery of goods, 

five cents in the dollar on the net produce of the sale.
6.. Where the amount due in whole or in part is satisfied after seizure 

and before sale, three cents in the dollar on the amount realized.

Every bailiff or other person who makes any distress is 
hound to give a copy of his charges, and of all the costs and
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charges of the distress, signed by him, to the person on 
whose goods and chattels any distress shall have been levied, 
although the rent demanded may exceed the sum of eighty 
dollars. When the rent distrained for exceeds eighty dollars, 
the costs are not. in Ontario, limited to any particular amount 
or fixed scale of charge; but they must be fair and reasonable.

When, in consequence of the rent not being fixed and as­
certained, the landlord has no right to distrain, his only 
remedy is hv action at law. in which he can recover from the 
tenant a proper compensation for the use and occupation of 
the premises.

With regard to repairs, it may be remarked generally, 
that in the absence of an express covenant or agreement to 
repair, there results from the demise and acceptance of the 
lease by the tenant an implied covenant or promise to use 
the property demised in a tenant-like and proper manner ; 
to take reasonable care of it. and restore it, at the expiration 
of the term for which it is hired, in the same state and con­
dition ns it was in when demised, subject only to the deterio­
ration produced by ordinary wear and tear, and the reasonable 
use of it for the purpose for which it was known to be re­
quired. A landlord is not bound to repair, unless by special 
agreement. Where a tenant covenants unconditionally to 
repair, he must restore the premises, even though they should 
be damaged, or even consumed, by fire. Hence the risk of 
an unqualified covenant to this effect on the tenant’s part, 
for the latter would he not only bound to rebuild, but would 
he liable for the rent meanwhile.

When a lease is determinable on a certain event or at a 
particular period, no notice to quit is necessary, because 
both parties are equally apprised of the determination of the 
term. If, therefore, a lease be granted for a term of years, 
or for one year only, no notice to quit is necessary at the end 
of the term. In the case of a tenancy at will, no notice to 
quit is necessary, but there must be a formal demand of pos­
session, or notice of the determination of the will, on the part 
of the landlord, before any action of ejectment can be 
brought. The tenant at will, too, in order to discharge him­
self from his liability for rent, or for a reasonable compensa­
tion for use and occupation, must give notice to the landlord 
of the fact of his abandonment of the possession, and of his 
election to rescind the contract and put an end to the tenancy. 
If the holding is a general holding for a year, and onwards 
from year to year so long as both parties please, a half-year’s 
notice must be given by one party or the other in order to 

c.l.—6rn ed. 14
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determine the yearly hiring and tenancy; and this notice 
may be given in the first as well as any subsequent year of 
the tenancy. The notice may be in writing or by word of 
mouth, but it is best to have it in writing and signed by the 
party serving it; a copy should be preserved, endorsed with 
a memorandum of the date and mode of service. In the 
case of a yearly tenancy, it must be a full six months’ notice, 
to expire at the ;>eriod of the year corresponding with the 
period at which the tenancy commenced.

It is letter that a written notice to quit should be served 
upon the landlord or tenant (as the case may l>e) personally; 
but it is sufficient if served upon the wife or servant at the 
dwelling house of the party to be served.

Where a furnished house is let, there is an implied agree­
ment that it is reasonably fit for habitation at the time let, 
and the tenant may vacate it upon his discovery that it is 
not. But in the case of an unfurnished house, the fact 
that the premises are in an unsanitary state by reason of im­
perfect drains, cesspools, etc., will not justify the tenant in 
refusing to pay rent; though if the landlord have specially 
represented the premises habitable and healthy, he may be 
liable to the tenant in an action for damages for injuries 
suffered. If defects are suspected by the tenant, he should, 
before entering into possession, obtain the landlord’s written 
agreement to put the house in repair.

A tenant may underlet, or assign his lease, unless for­
bidden by the lease; but he will remain liable to the landlord 
for rent and upon his covenants unless he be discharged 
therefrom in writing signed by his landlord.

At the expiry of the term of lease, the tenant should give 
up possession. Should he refuse, the landlord has no right 
to gain possession by putting the tenant out by force, though 
where the premises arc vacated by the tenant, though locked 
up, the landlord may break in to regain possession. Where 
the tenant refuses to give up possession, the landlord’s only 
remedy is by action of ejectment, save in those Provinces 
where, as in Ontario, Nova Scotia, New Brunswick and 
Manitoba, a summary remedy is provided by statute, under 
order of a Judge or Justices.

LODGERS.
The rules of law as to lodgers are in the main similar to 

those respecting other lessees. The letting of apartments 
generally includes the right to use the door-bell, or knocker, 
entry, water closet, etc. In the Provinces of Ontario, Nova 
Scotia and Manitoba, lodger’s goods are protected from 
seizure for rent due the superior landlord.
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NOVA SCOTIA.

The general law governing the relatione of landlord and 
tenant in Nova Scotia and the statutory provisions dealing 
with distress (B. S. N. S. eap. 172), follow the English and 
Ontario law as set out above. Where goods have been 
fraudulently removed from the leased premises to avoid a 
distress, the landlord may seize them wherever they may be 
found within 21 days, provided no sale of them has been 
made in the meantime to a person ignorant of the fraud. 
The costs and fees fixed with respect to distresses in Nova 
Seotia are ns follows (II. 8. N. S. eap. 185):

Warrant to bailiff.......................
Appraisement ...............................
Notice and each necessary copy 
Appraisers, each .........................
On a sale, on payment of money to landlord for a sum not exceeding

$200, five per cent. ;
On all sums in excess of $200. five per cent, on $200 and one per

cent, on all sums in excess of $200.
Where payment is made but no sale takes place, one-half of above

commissions, not exceeding $2ô.
No custody money to be allowed.

“ Notice to quit any house or tenement shall be given to or by 
the tenant thereof :

(a) If the house or tenement is let from year to year, at least 
three months before the expiration of any such year ;

(b) If from month to month, at least one month before the 
expiration of any such month :

(c) If from week to week, at least one week before the expira­
tion of any such week.

(2) Such notice shall be sufficient although the day on which 
the tenancy terminates is not named therein." (Sec. lt>, cap. 172, 
It. S. N. S. 11X10.)

“ The Overholding Tenants’ Act” (It. S. N. S. cap. 174) pro­
vides a summary remedy in cases where a tenant, after his lease or 
right of occupation has expired or been determined, in accordance 
with the provisions of the lease or agreement, wrongfully refuses, 
upon demand in writing, to go out of possession. The landlord may 
apply upon affidavit to the County Court Judge for the district to 
appoint a time for an inquiry into all matters arising concerning the 
tenancy. Notice in writing setting forth briefly the grounds of appli­
cation and stating the time and place appointed by the Judge for 
the inquiry, must then be served on the tenant, together with a 
copy of the Judge’s appointment and the landlord’s affidavit and 
exhibits. If the landlord succeeds in proving his case to the satis­
faction of the Judge a writ of possession may be issued to the sheriff 
of the county commanding him to put the landlord in possession of
the premises.

MANITOBA.

The costs of distraining are fixed by R. S. M. 1902, c 
49, as follows:—
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1. Levying distress, $1.
2. Man in possession, per day, $1.50.
3. Appraisement, whether by one appraiser or more, two cents in 

the dollar on the value of the goods up to $1,000, and one cent in 
the dollar lor each additional $1,000 or portion thereof.

4. All reasonable and necessary disbursements lor advertising.
5. Catalogue, sale, commission and delivery of goods, five per 

cent, on the net proceeds of the goods up to $1*^00, and two and one 
half per cent, thereafter.

ti. Mileage in going to seize, fifteen cents per mile one way.
7. All necessary and reasonable disbursements for removing and 

storing goods, and removing and keeping live stock, and all other dis­
bursements which, in the opinion of the Judge before whom any 
question as to the amount of the fees to be allowed under this Act 
may come for decision, are reasonable and necessary.

No other or more costs or charges may be taken from the pro­
ceeds of the goods, or from the tenant whose goods are seized. No 
charge shall be made except for what is actually done. Any viola­
tion of this provision is visited on the offender in treble the amount 
of the overcharge. The same tariff applies to goods seized under 
chattel mortgage.

Where a distress is made, a copy of the demand and of 
all eosts and charges of the distress, signed by the person 
making the distress, must be given the person on whose goods 
the distress is levied. *

Section 5 copied above at p. affords full pwtection 
to boarders and lodgers against distress by the landlord for 
rent due.

Overholding tenants may be proceeded against under an 
Act similar in its terms to that in force in Ontario.

SASKATCHEWAN AND ALBERTA.

The costs of distraining arc regulated by the following 
schedule :

1. Levying distress, $1.00.
2. Man in possession, per day, $1.50.
3. Appraisement, whether by one appraiser or more, two cents 

on the dollar on the value of goods up to $500 and one per cent, on 
the dollar for each additional $500 or fraction thereof up to $2,000, 
and one-half per cent, on all sums over that amount.

4. All reasonable and necessary disbursements for advertising.
5. Catalogue, sale, commission and delivery of goods, three per 

cent, on the net proceeds of the goods up to $1,000 and one and 
one-half per cent, thereafter.

Additional Items for Alberta only.
0. Mileage per mile each way, cents.
7. All necessary and reasonable disbursements for removing and 

storing goods and removing and keeping live stock and all other dis­
bursements which, in the opinion of the Judge before whom a ques­
tion ns to the amount of the fees to he allowed under this Act may 
come for decision, are reasonable and necessary.

BRITISH COLUMBIA.
The costs of levying distress are fixed by R. S. B. C. 1897, 

cap. 61, as follows:
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Levying distresses under $100........................................................$1 50
** over $100 find under $300 ........................... 1 75

" " over $300 .......................................................... 2 00
Man keeping possession per diem...................................................  2 00
Appraisement, whether liy one appraiser, or more, 2 cents in the 

dollar on the value of the goods.
Catalogues sale and eommisalon, ami delivery of goods:—On the net 

produce of the sale, if under $100—ten cents in the dollar: if 
over $100 and under $300—eight cents; and if over $300—six

A copy of the demand and costs of the distress signed by 
the person making it must be served on the debtor, and the 
penalty for overcharge is the same as provided in Manitoba.

NEW BRUNSWICK.

By C. S. N. B. cap. 153, sec. 15.
If a superior landlord levies a distress on any furniture, 

goods or chattels of any lodger or any rent due and in 
arrear to such superior landlord by his immediate tenant, 
lucli lodger may serve such superior landlord or the bailiff 
or other person employed by him to levy such distress, with 
a declaration in writing made by such lodger, setting forth 
that such immediate tenant has no right of property or 
beneficial interest in the furniture, goods or chattels so 
distrained or threatened to be distrained upon, and that 
such furniture, goods or chattels arc the property or are 
in the lawful possession of such lodger and also setting forth 
whether any and what amount by way of rent is due and 
for what period from such lodger to his immediate landlord.

A correct inventory signed by the lodger, of the fur­
niture, goods and chattels referred to, must be annexed 
to the declaration. The lodger may pay the superior land­
lord or hie bailiff or representative, the amount so due or 
enough to discharge the superior landlord’s claim. This 
payment is good as between the lodger and his immediate 
landlord. If, notwithstanding the service of such declara­
tion and inventory, a payment or tender by the lodger by 
him or his representative, the superior landlord proceeds 
with the distraining the furniture, goods or chattels of the 
lodger, the superior landlord or his representative would 
he guilty of an illegal distress. In such case the lodger 
may apply to the County Court Judge of the district where 
the goods are. for an order for their restoration. The 
procedure in this matter is summary and a lodger know­
ingly making an untrue deelaration and inventory is liable 
to a penalty of not exceeding $50 and in default of pay­
ment to imprisonment not exceeding six months.
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By soc. 20 of the same Act, when goods liable to rent are 
taken in execution, the landlord is entitled to the arrears 
of rent not exceeding one year, which must be paid to the 
landlord or his bailiff before removing the goods from the 
place of seizure.

The form of distress warrant in New Brunswick auth­
orizes the bailiff “to distrain the goods and chattels of 0. 1). 
(the tenant) in the house be now dwells in, &c."’ This 
form is not usually followed literally as it limits the dis­
tress to the goods and chattels of tile tenant though other 
property may 1h> liable to distress. It is usual to employ a 
form reading “ to distrain the goods and chattels in the 
house C. T>. (the tenant) now dwells, &c.”

FORMS.
Lcaae of Uouae.

This Indenture, made the day of ,1!) , between
A. B., of, etc., of the first part, and C. D., of, etc., of the second 
part, Witnessedh, that in consideration of the rents, covenants and 
agreements hereinafter reserved and contained on the part of the 
said party of the second part, bis executors, administrators and 
assigns, to be paid, observed and performed, he, the said party of 
the first part, hath demised and leased, and by these presents doth 
demise and lease, unto the said party of the second part, his execu­
tors, administrators and assigns, all that messuage or tenement 
situate, lying and being, etc., (here describe the premises) together 
with all houses, out-houses, yards and other appurtenances thereto 
belonging, or usually known as part or parcel thereof, or as belong­
ing thereto: to have and to hold the same for and during the term 
of years, to be computed from the day of , 11) ,
and from thenceforth next ensuing, and fully to be completed and

Yielding and paying therefor yearly and every year during the 
said term hereby granted unto the said party of the first part, his 
heirs, executors, administrators or assigns, the sum of $ , to
be payable quarterly on the following days and times, that is to say, 
(here state the days of payment) the first of such payments to 
become due and be made on the day of next.

Provided always, and these presents are upon this express con­
dition, that if the said yearly rent, hereby reserved, or any part 
thereof, shall at any time remain behind or unpaid for the space of 
twenty-one days next over or after any of the days on which the 
same shall become due and payable, then, and in every such case, 
it shall lie lawful for the said party of the first part, his heirs, exe­
cutors, administrators or assigns, into and upon the said premises, 
or any part thereof, in the name of the whole, to re-enter, and the 
same to have again, repossess and enjoy, as if these presents had 
never been executed.

And the said party of the second part, for himself, his heirs, 
executors, administrators and assigns, doth hereby covenant, pro­
mise and agree to and with the said party of the first part, his heirs, 
executors, administrators and assigns, in manner following, that is
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That he, the said party of the second part, his executors, admin­
istrators and assigns, shall and will well and truly pay, or cause to 
be paid, to the said party of the first part, his heirs, executors, 
administrators or assigns, the said yearly rent hereby reserved at the 
times and in manner hereinbefore appointed for payment thereof.

And also s.iall and will, from time to time, and at all times dur­
ing the said term, keep in good and sufficient repair the said pre­
mises hereby demised (reasonable wear and tear and accident by 
tire excepted), and the same so kept in repair shall ami will, at the 
end. expiration or other sooner determination of the said term, 
peaceably and quietly yield uud deliver up to the said party of the 
first part, his heirs, executors, administrators or assigns.

And also shall and will well and truly pay, or cause to be paid, 
all taxes, rates, levies, duties, charges, assessments and impositions 
whatsoever, whether parliamentary, local, or otherwise, which now 
are, or which during the continuance of this demise shall at any 
time be rated, taxed or imjiosed on, or in respect of the said demised 
premises, or any part thereof.

And also that it shall be lawful for the said party of the first 
part, his heirs, executors, administrators and assigns, and their 
agents respectively, either alone or with workmen or others, from 
lime to time at all reasonable times in the daytime, during the said 
term, to enter upon the said demised premises, and every part 
thereof, to view and examine the state and condition thereof; and in 
case any want of reparation or amendment be found on any such 
examination, the said party of the second part, his executors, admin­
istrators or assigns, shall and will from time to time cause the same 
to be well and sulliciently repaired, amended, and made; good, 
within one month next after notice in writing shall have been given 
to them or left at or upon the said demised premises for that pur­
pose. And if the said party of the second part, his executors, ad­
ministrators or assigns, fail in making the necessary repairs in 
manner hereinbefore described, that it shall be lawful for the said 
party of the firs*, part, his heirs, executors, administrators and 
assigns, and their agents, in e*p*»r into and unon the si Id hereby 
demised premises, and have the same repaired in a proper manner, 
and to render the account for such repairs to the said party of 
the second part, his executors, administrators and assigns, and 
demand payment for the same, and if default is made, to sue for 
the same in any Court of Law having jurisdiction over the same.

And the said party of the second part, his executors, administra­
tors or assigns, shall not, nor will at any time or times during the 
continuance of this demise, sell, assign, let or otherwise part w'ith 
this present lease, or the said premises hereby demised, or any part 
thereof, to any person or persons w homsoever, for the whole or any 
part of the said term, nor alter, change or remove any part of the 
said premises, yards or olllces, externally or internally, without the 
license and consent in writing of the said party of the first part, his 
heirs, executors, administrators and assigns, from time to time first 
hod and obtained.

And the said party of the first part, for himself, his heirs, execu­
tors and administrators or assigns, covenants with the said party of 
the second part, his executors, administrators and assigns, that he. 
the said party of the second part, his executors, administrators and 
assigns, well and truly paying the rent hereinbefore» reserved, and 
observing, performing and keeping the covenants hereinbefore con­
tained. shall and may, from time to time, and at all times during
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the said term, peaceably and quietly enjoy the said premises hereby 
demised, without molestation or hindrance.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered 
in the presence of

y. z. r

Uatii- of LatUl.
This indenture, made the day of

U., of, etc., of the first part, and C. D., of, etc., of the second part, 
Witnesseth, that in consideration of the rent, covenants, and agree­
ments hereinafter reserved and contained, and to be paid, observed 
and performed by the said party of the second part, his executors, 
administrators and assigns, lie, the said party of the first part, 
Hath demised and leased, and by these presents Doth demise and 
lease, unto the said party of the second part, his executors, adminis­
trators and assigns, All that certain parcel or tract of laud and 
premises situate, lying and being (here describe the lands), lo have 
and to hold the said parcel or tract of laud, with the appurtenances, 
unto the said party of the second part, his executors, administrators 
and assigns, from the day of , 1U , for the term of

, from thence next ensuing, and fully to be complete and 
ended. Yielding and paying therefor, unto the said party of the first 
part, his executors, administrators and assigns, the yearly rent or 
sum of $ , of lawful money of Canada, by equal yearly pay­
ments, on the day of , in each and every year during
the said term, the first payment to be made on the day of , 
next ensuing the date hereof. (The times of payment may be 
quarterly or half-yearly, if desired.)

And the said party of the second part, doth hereby for himself, 
his heirs, executors, administrators and assigns, covenant, promise 
and agree with and to the said party of the first part, his executors, 
administrators and assigns, that he, the said party of the second 
part, his executors, administrators and assigns, shall and will well 
and truly pay, or cause to be paid, to the said party of the first part, 
his executors, administrators or assigns, the said yearly rent here­
by reserved, at the times and in manner hereinbefore mentioned 
for payment thereof, without any deduction or abatement whatso­
ever thereout for or in respect of any rates, taxes, assessments, or 
otherwise: And also shall and will, on or before the day of , 
now next, at his own costs and charges, fence in the premises here­
by demised in a good and substantial manner, (add here such coven­
ants ns to the mode of cultivation, etc., as may be agreed on.)

And it is hereby agreed, on the part of the said party of the first 
part, his heirs, executors, administrators and assigns, that if at any 
time within the said term of the said party of the second part, 
his heirs, executors, administrators or assigns, shall desire to pur­
chase the fee simple of the land hereby demised, he shall be allowed 
to do so by paying the sum of $ , of lawful money aforesaid,
provided the same rent shall have been regularly paid up to the 
time when he may so desire to purchase; and provided he gives to 
the party of the first part, three months previous notice of his 
intention to purchase.

And it is hereby agreed, on the part of the said party of the 
second part, his executors, administrators and assigns, that if at any 
time or times during the said term, the said rent, or any part therè-

A. B. [l.b. ] 
C. D. Il.s.J

, ID , between A.
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of, shall he in nrrear and unpaid for the space of thirty days after 
any of the days or times whereon the same ought to be paid, as 
aforesaid, then it shall lie lawful for the said party of the first part, 
his heirs, executors, administrators or assigns, to enter into and take 
possession of the premises hereby demised, whether the same be 
lawfully demanded or not, and the same to sell and dispose of, 
either by public auction or private sale, as to him or them may 
seem best, without the let, hindrance or denial of him the said party 
of the second part, his heirs, executors, administrators and assigns; 
And further, that the non-fulfilment of the covenants hereinbefore 
mentioned, or any of them, on the part of the lessee or lessees, shall 
operate us a forfeiture of these presents, and the same shall be con­
sidered null and void to all Intents and purposes whatsoever; And 
also, that the said party of the second part, his executors, adminis­
trators and assigns, shall not, nor will, during the said term, grant 
or demise, or assign, transfer, or set over, or otherwise by any act or 
deed, procure or cause the said premises hereby demised, or intended 
so to be, or any part thereof, or any estate, term, or interest 
therein, to be granted, assigned, transferred, or set over, unto any 
person or persons whatsoever, without the consent in writing of the 
said party of the first part, his heirs or assigns, first had and 
obtained.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered |
in the presence of A. R. [l.b.]

Y. Z. 1 G. D. [l.b.]

Lease of a House and Farm.
This Indenture, made the day of , 19 , Between

A. B., of, etc., of the one part, and C. D., of, etc., of the other 
liait, Witnesseth, that for and in consideration of the rents, 
covenants, conditions and agreements hereinafter reserved and con­
tained, and which, on the part and behalf of the said C. D., his 
executors, administrators and assigns, are or ought to be paid, 
done and performed, the said A. B. hath demised, leased, set and 
to farm let, and by these presents doth demise, lease, set and to 
farm let. unto the said C. D., his executors and administrators, All 
that parcel or tract of land, etc., (describing the lot) together with 
the frame dwelling house, barns, stables, and other out-houses 
thereupon erected, standing and being, together with all ways, 
paths, passages, waters, watercourses, privileges, advantages, and 
appurtenances whatsoever, to the sam premises belonging, or in 
any wise appertaining. To have and to hold the said parcel or tract 
of land, dwelling-house, buildings and premises hereby demised unto 
the said C. D., his executors, administrators and assigns, from the 
day of the date of these presents, for. and during, and until the full 
end and term of years from thence next ensuing, and fully to 
be complete and ended: Yielding and paying therefor yearly, and 
every year during the said term hereby granted, unto the said A. B„ 
his heirs and assigns, the yearly rent or sum of $ , of lawful
current money of Canada by two equal half-yearly payments, to be 
made on the day of , and the day of in
each and every year during the said term, without any deduction 
or abatement thereout for or upon any account or pretence whatso­
ever. Provided always, nevertheless, that if it shall happen that 
the said yearly rent hereby reserved, or any part thereof, shall be 
behind and unpaid for the space of twenty-one days next over or
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after -tuer of the said days hereiubefore mentioned and api»ointed 
for payment of the same (being lawfully demanded) or if the said 
C. D., his executors or administrators, shall assign over, underlet, 
or otherwise depart with this indenture, or the premises hereby 
leased, or any part thereof, to any person or persons whomsoever, 
without the consent of the said A. B., his heirs or assigns, first had 
and obtained in writing, under his or their hands, for that purpose; 
then, and in either of the said cases, it shall and may be lawful to 
and for the said A. B., his heirs or assigns, into the said premises 
hereby demised, or any part thereof, in the name of the whole, to 
re-enter and the same to have again, retain, re-possess and enjoy, as 
in his and their first and former estate or estates, anything herein 
contained to the contrary thereof in any wise, notwithstanding. 
And the said C. D. doth hereby for himself, his heirs, executors, 
administrators and assigns, covenant, promise and agree to and 
with the said A. B., his heirs and assigns, in manner following, that 
is to say: That he, the said C. D., his executors, administrators, 
and assigns, shall and will well and truly pay, or cause to be paid, 
unto the said A. B., his heirs and assigns, the said yearly rent of 
$ , by equal half-yearly payments, on or at the days or times
and in the manner hereinbefore mentioned and appointed for pay­
ment thereof. Also that he. the said C. 1)., his executors, adminis­
trators and assigns, shall and will, at his and their own costs and 
charges, well and sufficiently repair ard keep repaired the dwelling- 
house, buildings, fences and gates now erected, or which shall at 
any time or times hereafter during the said term be erected, upon 
the said demised premises, he, the said A. B., his heirs and assigns, 
upon request and notice to them mode, finding and allowing on the 
said premises, or within miles distance thereof, all rough
timber, brick, lime, tiles, and all other materials whatsoever (except 
straw), for doing thereof, to be cnrried to the said hereby demised 
premises at the charge of the said C. D., his executors, administra­
tors or assigns, or otherwise permitting and allowing him or them, 
at their like costs and charges, to cut and fell such ami so many 
timber-trees upon some part of the premises hereby demised as shall 
be requisite and necessary for the purpose (damage happening by 
accidental fire, tempest, or other inevitable accident being always 
excepted): Ami further, that he. the said C. D. his executors, ad­
ministrators and assigns, shall and will at all times during the said 
term cultivate and farm such part or parts of the said lands and 
premises as now are or shall hereafter lie brought into cultivation 
during the said term in a proper husbandlike manner. And shall 
and will at the expiration or other sooner determination of this 
lease peaceably and quietly leave, surrender and yield up unto the 
said A. B., his heirs and assigns, the whole of the said premises 
hereby demised in such good and sufficient repair as aforesaid 
(reasonable use and wear thereof, and damage by aecidental fire,' 
tempest or other inevitable accident, ns aforesaid, always excepted): 
And also, that it shall and may he lawful to and for the said A. B., 
his heirs and assigns, after six days' previous notice in writing, 
twice or oftener in every year during the said term, at seasonable 
and convenient times in the day, to enter and come into and upon 
the said demised premises, or any part thereof, to view' the condition 
of the same, and of all defects and wants of reparation and amend­
ment which shall then and there be found, to leave notice in writing 
at the said demised premises to or for the said C. D., his executors, 
administrators or assigns, to repair and amend the same within the 
space of three calendar months. And the said C. D., doth hereby, 
for himself, his executors, administrators and assigns, covenant,
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promise and agree, to ami with the said A. R., his heirs and assigns, 
that he, the said C. D., his executors, administrators or assigns, 
shall and will within three calendar months next after every ami 
any such notice shall have been so given or left as aforesaid, well 
and sufficiently repair and amend the same accordingly (except ns 

"above excepted and upon being provided or allowed materials for 
the same, as aforesaid), and also that he, the said C. D., his 
executors, administrators or assigns, shall not, nor will at any time 
during the said term, pull down, or cause or permit to be pullet! 
down, or make, or cause or permit to be made, any alteration by 
cutting new door-ways or otherwise in the said dwelling-house, or 
in any of the buildings upon the said demised premises, without the 
consent in writing of the said A. B., his heirs or assigns, for that 
purpose first had and obtained: And moreover shall not, nor will at 
any time during the continuance of this demise, bargain, sell, assign, 
transfer or set over this Indenture of Lease, or let, set, demise, 
underlease, or underlet the said dwelling-house and premises hereby 
demised, or any part thereof, or in any other manner part with this 
Indenture of Lease, or the possession or occupation of the premises 
hereby demised, without such license and consent as aforesaid. Pro­
vided always, nevertheless, and these presents are upon this express 
condition, that if the said yearly rent or sum of .hereby reserved, 
or any part thereof, shall be unpaid in part or in all by the space 
of twenty-one days next after either of the days on which the same 
ought to be paid as aforesaid, being lawfully demanded; or In case 
the said C. D., his executors or administrators, shall at any time 
during the said term hereby granted, without such license 
as aforesaid, assign, transfer, or set over, underlease or 
underlet, the premises hereby demised, or any part thereof, 
or in any other manner part with the possession or occupation 
of the same, or any part thereof; or if all or any of the 
covenants, conditions or agreements in these presents contained, on 
the part and behalf of the said C. D., his executors, administrators 
ami assigns, shall not tie performed, futilled, and kept according to 
the true intent and meaning of these presents, then and from 
thenceforth, in any or either of the said cases, it shall and may be 
lawful to and for the said A. B., his heirs and assigns, into and 
upon the said demised premises, or any part thereof, in the name of 
the whole, wholly to re-enter and the same to have again, retain, 
re-possess and enjoy ns in his or their first and former estate, and 
thereout and from thence the said C. D., his executors, administra­
tors and assigns, and all other occupiers of the said premises, to 
expel, put out and amove, this indenture or anything hereinbefore 
contained to the contrary thereof in anywise notwithstanding. And 
the said A. B. doth hereby, for himself, his heirs, executors, admin­
istrators and assigns, covenant, promise and agree with and to the 
said C. D.. his executors, administrators or assigns, that he, the said 
C. D., his executors, administrators or assigns, well and truly 
paying the said yearly rent hereby reserved on the days and in the 
manner hereinbefore appointed for payment thereof, and observing, 
keeping and performing all and singular the covenants ami agree­
ments in these presents contained, and which, on his and thnir parts 
am! beluilvee, are and ought to bo paid, kept, deee and performed, 
shall and may lawfully, peaceably and quietly have, hold, use. 
occupy, possess and enjoy the said demised premises, and every part 
and parcel thereof, with the appurtenances, during all the said term 
of years hereby granted, without any lawful let, suit,
trouble, interruption, eviction, molestation, hindrance or denial 
of or by him, the said A. B., his heirs or assigns, or of, from
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or by any other person or persons claiming or to claim from, by or 
under him, them, or any or either of them.

In witness whereof, the said parties to these presents have here­
unto set their hands and seals.
Signed, sealed and delivered l
in the presence of f A. B. [l.b.]

Y. Z. • C. D. [l.b. ]

Ontario Statutory Lease.

This Indenture, made the day of , in the year of our
Lord one thousand nine hundred and , in pursuance of The
Act respecting Short Forms of Leases: Between A. B., of, etc., of 
the first part; and C. I)., of, etc., of the second part: Witnesseth, 
that in consider *t ion of the rents, covenants and agreements herein­
after reserved and contained on the part of the said party (or parties) 
of the first part, his (or their) executors, administrators and assigns 
to be paid observed and performed. He (or they), the said party (or 
parties) of the first part. Hath (or have), demised and leased, and by 
these presents, do (or doth), demise and lease unto the said party 
(or parties) of the second part, his (or their) executors, administra­
tors and assigns. All that messuage or tenement situate, (or all that 
parcel or tract of land situate) lying and being (here insert a 
description of the premises with sufficient certainty) : To have and 
to hold the said demised premises, for and during the term of , 
to be computed from the day of , one thousand eight
hundred and , and from thenceforth next ensuing, and fully to
be complete and ended: Yielding and paying therefor, yearly and 
every year during the said term hereby granted unto the said 
party (or parties) of the first part, his (or their) heirs, executors, ad­
ministrators or assigns, the sum of $ , to be payable on the
following days and times, that is to say: on. etc., (state here the 
days of payment). The first of such payments to become due and 
be made on the day of , next. That the said (lessee)
covenants with the said (lessor), To pay rent, and to pay taxes, 
except for local improvements, and to repair, reasonable wear and 
tear and damage by fire, lightning and tempest only excepted; and 
to keep up fences, and not to cut down timber, and that the said 
(lessor) may enter and view the state of repair; and that the said 
(lessee) will repair according to notice, in writing, reasonable wear 
and tear, and damage by fire, lightning and tempest only ex­
cepted ; and will not assign or sub-let without leave; and that he 
will leave the premises in good repair, reasonable wear and tear and 
damage by tire, lightning and tempest only excepted. Provided that 
the lessee may remove his fixtures. Provided that in the event of 
fire, lightning, or tempest, rent shall cease until the premises are re­
built. Proviso for re-entry by the said (lessor) on non-payment of 
rent, or non-performance of covenants: The said (lessor) covenants 
with the said (lessee) for quiet enjoyment.

In witness whereof, the said parties have hereunto set their 
hands and seals.

Signed, sealed and delivered )
in the presence of A. B. [l.b.]

Y. Z. 1 O. D. [l.b.]
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It is tress Warrant.

To Mr. A. B., my Bailiff.
I do hereby authorize and require you to distrain the goods and 

chattels of C. I). (the tenant) in the house he now dwells in, [or 
on the premises in his possession], situate at , in the county
of , for dollars, being one year’s rent due to me for
the same on the first of May last, and to proceed thereon for the re­
covery of the said rent, ns the law directs.

Dated the day of , 19 .
J. S. (Landlord).

Inventory and Aoticc.

An inventory of the several goods and chattels distrained by me, 
J. S. [or if as Bailiff, say A. B., as Bailiff to Mr. J. 8.], this 
dny of , in the year of our I<ord, 19 . in the dwelling
house, out-houses and lands [as the cose may be] of C. D., situate 
nt , in the county of , [and if as Bailiff, say, by
the authority and on the behalf of the said J. 8 .], for the sum 
of dollars, being one year’s rent due to me [or to the said
J. S.l for the said houses and premises on first of May last, and as 
yet in arrear and unpaid.

1. In the Dwelling-house. (Kitchen) Two pine tables, six old 
chairs, five copper sauce-pans, etc., etc. (Parlor) One large pier 
looking-glass, two sconces in gilt frames, two mahogany card tables, 
etc., etc. * (Dining Boom) Six hair-bottom chairs, mahogany frames, 
etc., one set of dining tables, etc., etc.

(Out-houses) 2. In the Barn. Six sacks of wheat, six hurdles,

[And so on, describing the things as correctly as may be accord­
ing to the place from which they are taken. At the bottom of the 
inventory subscribe one of the following notices to the tenant 
according as the case may be.]
Mr. C. D.

Take notice that I have this day distrained (or that I, ns Bailiff 
to J. S., your landlord, have this day distrained) on the premises 
above mentioned, the several goods and chattels specified in the 
above inventory, for the sum of dollars, being one year’s rent
due to me (or to the said J. S.), on first of May last, for the said 
premises, and that unless you pay the said arrears of rent, with the 
charges of distraining for the same, or replevy the said goods and 
chattels within five days from the date hereof, the said goods and 
chattels will lie appraised and sold according to law.

Given under my hand the day of . 19
J. S. (Landlord.) 

or A. B. (Bailiff.)

No/fee of Distress of growing crops
Mr. C. D.,

Take notice that I have this day taken and distrained (or that 
as Bailiff to J. S., your landlord, I have taken and distrained), on
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the lands and premises known as lot number one in the township of 
etc., etc., th“ several growing crops specified in the inventory for 
the sum of $ , being one year's rent due to me (or to the
said J. S.), on the first of May last, for the said lands and premises; 
and unless you previously pay the said rent with the charges of dis­
training for the same, 1 shall proceed to cut, gather, make, cure, 
carry and lay up the crops when ripe, in the barn or other proper 
place on the said premises, and in convenient time sell and dispose 
of the same towards satisfaction of the said rent, and of the charges 
of such distress, appraisement and sale, according to the form of the 
statute in such case made and provided.

Given under my hand the day of , 19
J. S. (Landlord.! 

or A. B. (Bailiff).
A true copy of the above inventory was this day of ,

delivered to the above mentioned C. D., in the presence of us.
0 II 
J. K.

Tenant 6 request for delay.

Mr. A. B.,

I hereby desire you will keep possession of my goods which you 
have this day distrained for rent due or alleged to be due from me 
to you, in the place where they now are, being the house No. 3 
Dean Street, Toronto, for the space of seven days from the date 
hereof, on your undertaking to delay the sale of the said goods and 
chattels for that time to enable me to discharge the said rent, and 
1 will pay the man for keeping the said possession.

Witness my lmnd this

Witness,
It. 8.

day of , ID .
C. D.

Notice to quit by Landlord.

To C. D. (Tenant).

I hereby give you notice to quit and deliver up the premises 
which you now hold of me, situate at (here describe the premises) on

day of , 19 .
Dated this day of f 19 .

Yours, etc.,
A. B. (Landlord).
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Notice to quit by Tenant.

To A. E., (Landlord).
I hereby give you notice that on the day of next

I shall quit and deliver up to you, the peaceable and quiet possession 
of the premises now held by me, with the appurtenances situate 
at , in the township of , in the county of ,
in this Province.

Dated this day of . If)
Yours, etc.,

C. D. (Tenant).

THE LANDLORD AND TENANT ACT.

1 Geo. V. <ap. 37.

His Majesty, by and with the advice and consent of 
the legislative Assembly of the Province of Ontario, en­
acts as follows:—

This Act may be cited as The 1-amllord and Tenant 
Act, R. S. 0. 1897, cap. 170, sec. 1.

INTERPRETATION.

In this Act,
(a) “ Crops ’’ shall mean and include all sorts of grain, 

grass, hay, hops, fruits, pulse, and other products of the soil.
(b) “ landlord shall mean and include lessor, owner, 

the person giving or permitting the occupation of the 
premises in question and his and their heirs and assigns 
and legal representatives, and in Parts II. and III., shall 
also include the person entitled to the possession of the 
premises.

(c) “ Standing crops,” shall mean crops standing or 
growing on the demised premises.

(d) “Tenant,” shall mean and include lessee, occupant, 
subtenant, under-tenant, and his or their assigns and legal 
representatives. R. S. 0. 1897, cap. 171, sec. 2. Amended.
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PART I.

LANDLORD AND TENANT

The relation of landlord and tenant shall not depend 
on tenure, and a reversion in the lessor shall not he neces­
sary in order to create the relation of landlord and tenant, 
or to make applicable the incidents by law belonging to 
that relation; nor shall it tie necessary in order to give a 
landlord the right of distress that there shall be an agree­
ment for that purpose between the parties, li. 8. 0. 1897, 
cap. 170, sec. 3.

COVENANTS RUNNING WITH REVERSION, ETC.

All persons being grantees or assignees of the King 
or of any other person than the King, and the heirs, ex­
ecutors. successors and assigns of every of them, shall have 
and enjoy like advantages against the lessees, their ex­
ecutors. administrators, and assigns, by entry for non­
payment of the rent, or for doing of waste, or other for­
feiture, and also shall have and enjoy all and every such 
like and the same advantage, benefit, and remedies, by 
action only, for not performing of other conditions, coven­
ants, or agreements, contained and expressed in the in­
dentures of their said lenses, demises or grants, against 
all and every of the said lessees, and fermors, and grant­
ees. their executors, administrators, and assigns, as the 
said lessors or grantors themselves, or their heirs or suc­
cessors, might have had and enjoyed at any time or times. 
R. S. 0. 1897, cap. 330, sec. 12.

Rent reserved by a lease, and the benefit of every cov­
enant or provision therein contained, having reference to 
the subject-matter thereof, and on the lessee's part to be 
observed or performed, and every condition of re-entry and 
other condition therein contained shall be annexed and 
incident to, and shall go with the reversionary estate in 
the land or in any part thereof, immediately expectant on 
the term granted by the lease, notwithstanding severance 
of that reversionary estate, and shall be capable of being 
recovered, received, enforced, and taken advantage of, by 
any person from time to time entitled, subject to the term, 
to the income of the whole or any part, as the case may 
require, of the land leased. New.
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All fermors, lessen- and grantees ol lands, tenements, 

rents, portions, or any other hereditaments, for term of 
years, life or lives, their exeeutors, administrators, and 
assigns shall and may have like action, advantage, and 
remedy against all and every person who shall have any 
gift or grant of the King, or of any other persons, of the 
reversion of the same lands, tenements and other heredita­
ments so let or any panel thereof for any condition, cov­
enant, or agreement, contained or expressed in the inden­
tures of their leases, as the same lessees or any of them, 
might and should have had against their said lessors and 
grantors, their heirs, or successors. 11. S. 0. 1897, c. 
330, sec. 13.

The obligation of a covenant entered into by a lessor 
with reference to the subject-matter of the lease, shall, if, 
and as far as the lessor has power to bind the reversionary 
estate immediately expectant on the term granted bv the 
lease, be annexed and incident to and shall go with that 
reversionary estate, or the several parts thereof, notwith­
standing severance of that reversionary estate, and may l>e 
taken adantage of and enforced by the person in whom the 
term is from time to time vested by conveyance, devolu­
tion in law. or otherwise: and, if, and as far as the lessor 
has power to bind the person from time to time entitled 
to that reversionary estate, such obligation may be taken 
advantage of and enforced against any person so entitled. 
New.

APPORTIONMENT OF CONDITION OF RE-ENTRY.

Notwithstanding the severance by conveyance, surrender 
or otherwise, of the reversionary estate in any land com­
prised in a lease, and notwithstanding the avoidance or 
cesser in any other manner of the term granted by a lease 
as to part only of the land comprised therein, every condi­
tion or right of re-entry, and every other condition con­
tained in the lease, shall be apportioned, and shall remain 
annexed to the severed parts of the reversionary estate as 
severed, and shall be in force with respect to the term 
whereon each severed part is reversionary, or the term in 
any land which has not been surrendered, or as to which 
the term has not been avoided or has not otherwise ceased, 
in like manner as if the land comprised in each severed 
part, or the land as to which the term remains subsisting, 
as the ease may be, had alone originally been comprised in 
the lease. New.

c.L.—firn ed. in
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Sections 5 and 7, and sec. 8, so far as it is applicable to 
leases not made by deed, shall apply only to leases made 
after the coming into force of this Act. New.

SUB-LESSEE NOT TO HAVE RIGHT TO CALL FOR TITLE.

(1) On a contract to grant a lease for a term of years 
to be derived out of a leasehold interest, with a lease­
hold reversion, the intended lessee shall not have the right 
to call for the title to that reversion.

(2) This section applies only if, and as far as the con­
trary intention is not expressed in the contract and shall 
have effect subject to the terms of the contract and to the 
provisions therein contained.

(3) This section shall apply only to contracts made 
after the coming into force of this Act. New.

DEFECTS IN LEASES MADE UNDER POWERS OF LEASING.

Where, in the intended exercise of any power of leas­
ing, whether derived under a statute, or under any in­
strument lawfully creating such power, a lease has been, 
or shall hereafter be granted, which is, by reason of the 
non-observance or omission of some condition or restric­
tion. or by reason of any other deviation from the terms 
of such power, invalid as against the person entitled, 
after the determination of the interest of the person grant­
ing such lease, to the reversion, or against other the person 
who. subject to any lease lawfully granted under such 
power, would have been entitled to the land comprised in 
such lease, such lease, in case the same was made in good 
faith, and the lessee named therein, his heirs, executors, 
administrators, or assigns, have entered thereunder, shall 
he considered a contract for a grant, at the request of the 
lessee, his heirs, executors, administrators, or assigns, of 
a valid lease under such power, to the like purport and 
effect as such invalid lease, save so far as any variation 
may he necessary in order to comply with the terms of 
such power: and all persons who would have been bound 
by a lease lawfully granted under such power shall lie hound 
by such contract : Provided always that no lessee under any 
such invalid lease, his heirs, executors, administrators, or 
assigns, shall he entitled, hv virtue of any such contract, 
to obtain any variation of such lease, where the persons
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who would have been bound by such contract are willing 
to confirm such lease without "variation. 11. S. 0. 1897, 
cap. 330, sec. 24.

Where, upon or before the acceptance of rent, under 
any such invalid lease, any receipt, memorandum nr note 
in writing, confirming such lease, is signed by the person 
accepting such rent, or some other person by him there­
unto lawfully authorized, such acceptance shall, as against 
the person so accepting such rent, be deemed a confirma 
tion of such lease. 11. S. rt. 1897, cap. 330, sec. 25.

Where, during the continuance of the possession taken 
under any such invalid lease, the person for the time 
being entitled, subject to such possession, to the land 
aomprised in such lease, or to the possession or the receipt 
of the rents and profits thereof, is able to confirm such 
lease without variation, the lessee, his heirs, executors, or 
administrators, or anv person who would have been bound 
by the lease if the same had been valid, upon the request 
of the person so able to confirm the same, shall lie bound 
to accept a confirmation accordingly; and such confirma­
tion may be by memorandum or note in writing, signed by 
the persons confirming, and accepting, or by some other 
persons bv them thereunto lawfully authorised; and, after 
confirmation, and acceptance of confirmation, such lease 
shall lie valid, and shall lie deemed to have had from the 
granting thereof the same effect, as if the same had been 
originally valid. It. S. O. 1897. cap. 330, sec. 26.

Where a lease granted in the intended exercise of any 
power of leasing is invalid by reason that, at the time of 
the granting thereof, the person granting the same could 
not lawfully grant such lease, but the estate of such per­
son in the land comprised in such lease has continued after 
the time when such, or the like lease, might have been 
granted by him in the lawful exercise of such power, such 
lease shall take effect, and be ns valid, as if the same had 
been granted at such last mentioned time, and all the pro­
visions of sec. 11 to 17 shall applv to everv such lease. 
R. S. 0. 1897, cap. 330, sec. 27.

Where a valid power of leasing is vested in, or may be 
exercised by, a person granting a lease, and, by reason of 
the determination of the estate or interest of such person, 
or otherwise, such lease cannot have effect and continuance 
according to the terms thereof independently of such 
power, such lease shall, for the purposes of the next pre­
ceding four sections, be deemed to lie granted in the in-
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tended exercise of such power, although such ]>ower is 
not referred to in such lease. R. S. 0. 1897, cap. 330, 
sec. 28.

Nothing in secs. 11 to 17 shall extend to, prejudice, 
or take away, any right of action, or other right or remedy 
to which, hut for the next preceding five sections, the lessee 
named in any such lease, his heirs, executors, administra­
tors, or assigns, would or might have been entitled, under 
or by virtue of any covenant for title or quiet enjoyment 
contained in such lease on the part of the person granting 
the same, or prejudice, or take away, any right of re-entry, 
or other right or remedy to which, but for such sections 
the person granting such lease, his heirs, executors, admin­
istrators, or assigns, or other person, for the time la-ing 
entitled to the reversion expectant on the determination 
of such lease, would or might have been entitled, for or by 
reason of, any breach of the covenants, conditions, or pro­
visoes contained in such lease, and on the part of the 
lessee, his heirs, executors, administrators, or assigns, to be 
observed and performed. R. 8. O. 1897, cap. 330, sec. 29.

The next preceding six sections shall not extend to any 
lease where before the 10th day of June, 1857, the land 
comprised therein has been surrendered or relinquished, 
or recovered adversely by reason of the invalidity thereof, 
or there has been any judgment or decree in any action or 
suit concerning the validity of such lease. R. 8. 0. 1897, 
cap. 330, sec. 30.

MERGER, ETC., OF REVERSIONS.

Where the reversion expectant on a lease of land 
merges or is surrendered, the estate, which for the time 
being confers, as against the tenant under the lease, the 
next vested right to the land, shall to the extent of and 
for preserving such incidents to and obligations on the re­
version as but for the surrender or merger thereof would 
have subsisted, be deemed the reversion expectant on the 
lease. R. 8. 0. 1897, cap. 170, sec. 10.

RIGHT OF RE-ENTRY.

In every demise, whether by parol or in writing, and 
whenever made, unless it is otherwise agreed, there shall 
be deemed to be included an agreement, that if the rent 
reserved or any part thereof, shall remain unpaid for 
fifteen days after any of the days on which the same ought 
to have been paid, although no formal demand thereof
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shall have been made, it shall he lawful for the landlord, 
at any time thereafter into and upon the demised premises, 
or any part thereof in the name of the whole, to re-enter 
and the same to have again, repossess, and enjoy as of his 
former estate. R. S. O. 1897. eap. 170, see. 11.

FORFEITURE OF LEASES.

(1) In this seetion and the next following three 
sections

(a) “ Leases,"’ shall include an original or derivative 
under-lease and a grant at a fee farm rent or securing u 
rent hy condition and an agreement for a lease where the 
lessee has become entitled to have his lease granted.

(b) “ Lessee,” shall include an original or derivative 
under-lessee and the heirs, executors, administrators and 
assigns of a lessee and a grantee under such u grant and 
his heirs and assigns.

(c) “Lessor” shall include an original or derivative un­
der-lessor, and the heirs, executors, administrators and 
assigns of a lessor and a grantor under such a grant and 
his heirs and assigns. New.

(d) “ Mining Ijease," shall mean a lease for mining 
purposes, that is a searching for. working, getting, mak­
ing merchantable, smelting or otherwise converting or 
working for the purposes of any manufacture, carrying 
away or disposing of mines or minerals, and substances 
in. on. or under the land, obtainable hy underground or 
by surface working or purposes connected therewith and 
shall include a grant or license for mining purposes. R. 
S. 0. 1897, eap. 170, see. 13, fi (b), amended.

(e) “ Under-lease,” shall include an agreement for an 
under-lease where the under-lessee has become entitled to 
have his under-lease granted.

(f) “ Fnder-lessec,” shall include any person deriving 
title under or from an under-lessee.

(2) A right of re-entrv or forfeiture under any proviso 
or stipulation in a lease, for a breach of any covenant or 
condition in the lease, other than a proviso in respect of 
the payment of rent, shall not be enforceable, by action or 
otherwise, unless and until the lessor serves on the lessee 
a notice specifying the particular breach complained of, 
and if the breach is capable of remedy, requiring the lessee 
to remedy the breach, and. in any ease, requiring the lessee
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to make compensation in money for the breach, and the 
lessee fails, within a reasonable time thereafter, to remedy 
the breach, if it is capable of remedy, and to make rea­
sonable compensation in money, to the satisfaction of the 
lessor for the breach. Xew.

(3) Where a lessor is proceeding by action or otherwise, 
to enforce any right of re entry or forfeiture, whether for 
non-payment of rent or for other cause, the lessee may, 
in the lessor's action, if any, or if there is no such action 
pending, then in an action brought by himself, apply to 
the Court for relief; and the Court may grant such relief, 
as having regard to the proceedings and conduct of the 
parties under the foregoing provisions of this section and 
to all the other circumstances the Court thinks fit, and on 
snch terms, as to payment of rent, costs, expenses, damages, 
compensation, penalty, or otherwise, including the granting 
of an injunction to restrain any like breach in the future 
as the Court may deem just. Xew.

(4) This section shall apply, although the proviso or 
stipulation under which the right of re-entry or forfeiture 
accrues is inserted in the lease, in pursuance of the di­
rections of a statute.

(5) For the purposes of this section, a lease limited to 
continue as long only as the lessee abstains from commit­
ting a breach of covenant shall be and take effect as a 
lease to continue for any longer term for which it could 
subsist, but determinable by a proviso for re-entry on such 
a breach. R. S. O. 1807. cap. 170, sec. 13, part.

(6) Where the action is brought to enforce a right of 
re-entry or forfeiture for non-pavment of rent and the 
lessee at any time before judgment pays into Court all the 
rent in arrear and the costa of the action, the proceedings 
in the action shall be forever stayed. R. S. O. 1897, cap. 
170, sec. 24, part.

(7) Where relief is granted under the provisions of this 
section the lessee shall hold and enjoy the demised prem­
ises according to the lease thereof made without any new 
lease. R. S. O. 1897, cap. 170, sec. 24, part.

(8) The section shall apply to leases made either be­
fore or after the commencement of this Act and shall ap­
ply notwithstanding any stipulation to the contrary.

(9) This section shall not extend:—
(a) To a covenant or condition, against the assigning, 

under-letting, parting with the possession, or disposing of
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the land leased; or to a condition for forfeiture on the 
bankruptcy of the lessee, or on the lessee making an as­
signment for the benefit of creditors under The Assign­
ments and Preferences Art, or on the taking in execution 
of the lessee’s interest; or

(b) In the case of a mining lease, to a covenant or con­
dition for allowing the lessor to have access to or inspect 
books, accounts, records, weighing machines, or other 
things, or to enter or inspect the mine or the working 
thereof. R. S. 0. 1897, cap. 170, sec. 13.

LEASES, UNDER-LEASES, FORFEITURE.

Where a lessor is proceeding by action or otherwise to 
enforce a right of re-entry or forfeiture under any coven­
ant, proviso, or stipulation in a lease, the Court on appli­
cation by any person claiming as under-lessee any estate or 
interest in the property comprised in the lease or any part 
thereof, either in the lessor’s action (if any); or in any 
action brought by such person for that purpose, may make 
an order vesting for the whole term of the lease or any less 
term the property comprised in the lease or any part 
thereof in any person entitled as under-lessee to any estate 
or interest in such property upon such conditions, as to 
execution of any deed or other document, payment of rent, 
costs, expenses, damages, compensation, giving security, 
or otherwise ns the Court in the circumstances of each 
case shall think fit, but in no ease shall any such under­
lessee be entitled to require a lease to be granted to him 
for any longer term than be had under his original sub­
lease. New.

Where a lessor is proceeding by action to enforce a 
right of re-entry or forfeiture under any covenant, proviso 
or stipulation in a lease, every person claiming any right, 
title, or interest in the demised premises under the lea-e. 
if it he known to the lessor that he claims such right or 
interest, or if the instrument under which he claims is 
registered in the proper registry or land titles office, shall 
be made a party to the action. New.

Tn every lease made after the commencement of this 
Act containing a covenant, condition or agreement against 
assigning, underletting, or parting with the possession, or 
disposing of the land or property leased without license 
or consent, such covenant, condition, nr agreement shall, 
unless the lease contains an expressed provision to the
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contrary, be deemed to be subject to a proviso to the effect 
that such license or consent shall not lie unreasonably with­
held. New.

LICENSES.

Where a license to do any act which, without such 
license, would create a forfeiture, or give a right to re­
enter, under a condition or power reserved in a lease, is 
given to a lessee or his assigns, every such license shall, 
unless otherwise expressed, extend only to the permission 
actually given, or to any specific breach of any proviso or 
covenant, or to the actual assignment, under-lease or other 
matter thereby specifically authorized to be done, but shall 
not prevent a proceeding for any subsequent breach, unless 
otherwise specified in such license; and all rights under 
covenants and powers of forfeiture and re-entry in the 
lease contained shall remain in full force and virtue, and 
shall be available as against any subsequent breach of cov­
enant nr condition, assignment, under-lease, or other mat­
ter not specifically authorized or made dispunishable bv 
such license, in the same manner as if no such license had 
been given; and the condition or right of re-entry shall 
be and remain in all respects as if such license had not 
been given, except in respect of the particular matter auth­
orized to be done. R. S. 0. 1897, cap. 170, sec. 14.

Where in a lease there is a power or condition of re­
entry on assigning or underletting or doing any other 
specified act without license, and a license has been, or is 
given to one of several lessees or co-owners to assign or 
underlet his share or interest, or to do any other act pro­
hibited to be done without license, or has been or is given 
to a lessee or owner, or any one of several lessees or own­
ers. to assign or underlet part only of the property, or to 
do any other such act in respect of part only of such prop­
erty, such license shall not operate to destroy or extinguish 
the right of re-entry in case of any breach of the covenant 
or condition bv the co-lessee or co-lessees or owner or own­
ers of the other shares or interest in the property, or by 
the lessee or owner of the rest of the property, over or in 
respect of such shares or interest or remaining property, 
but such right of re-entry shall remain in full force over 
or in respect of the shares or interests or property not the 
subject of such license. R. S. 0. 1897, cap. 170, sec. 15.
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WAIVER OF COVENANT.

Where an actual waiver of the benefit of a covenant or 
condition in a lease, on the part of a lessor, or his heirs, 
executors, administrators or assigns, is proved to have 
taken place, in any one particular instance, such actual 
waiver shall not be assumed or deemed to extend to any 
instance or any breach of covenant or condition other than 
that to which such waiver specially relates, nor to be a 
general waiver of the lienefit of any such covenant or con­
dition, unless an intention to that effect appears. R. S. 
0. 1897, cap. 170, sec. 16.

COVENANT TO PAY TAXES.

(1) Unless it is otherwise specifically provided in a 
lease made after the commencement of this Act a covenant 
by a lessee for payment of taxes shall not be deemed to in­
clude an obligation to pay taxes assessed for local improve­
ments.

(As to Drainage Assessment, see 10 Edw. VII., cap. 
90, sec. 92.)

(2) In the case of a lease made under The Short Forms 
of Leases Act, where the words “ except for local improve­
ments.” are struck out or omitted from the covenant num­
ber 3 in Schedule “ B.” of that Act such striking out or 
omission shall be deemed to be a specific provision other­
wise made within the meaning of sub-section 1. R. S. 0. 
1897, cap. 170, sec. 17; 1 Edw. VII., cap. 12, sec. 27. 
Amended.

LENGTH OF NOTICES TO QUIT.

A week’s notice to quit and a month’s notice to quit, 
respectively, ending with the week or the month, shall be 
sufficient notice to determine, respectively, a weekly or 
monthly tenancy. R. S. O. 1897, cap. 170, sec. 18.

TENANTS TO NOTIFY LANDLORDS.

Every tenant to whom a writ in an action for the re­
covery of land has been delivered, or to whose knowledge 
it comes, shall forthwith give notice thereof to his land­
lord, or to his landlord's bailiff or receiver; and, if he omits
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so to do, he «liait be answerable to his landlord for all 
damages sustained by him by reason of the failure to give 
such notice. B. S. 0. 1897, cap. 170, sec. 19. Amended.

EXEMPTIONS FROM DISTRESS.

(1) The goods and chattels exempt from seizure under 
execution shall not be liable to seizure by distress by a 
landlord for rent, except as hereinafter provided.

(2) In the case of a monthly tenancy the exemption 
shall only apply to two months’ arrears of rent.

(3) The person claiming such exemption shall select 
and point out the goods and chattels which he claims to be 
exempt. B. S. 0. 1897, cap. 170, sec. 30.

(1) A landlord shall not distrain for rent on the goods 
and chattels of any person except the tenant or person 
who is liable for the rent, although the same are found on 
the premises; but this restriction shall not apply in favour 
of a person claiming title under an execution against the 
tenant, or in favour of a person whose title is derived by 
purchase, gift, transfer, or assignment from the tenant, 
whether absolute or in trust, or by way of mortgage or 
otherwise, nor to the interest of the tenant in any goods or 
chattels on the premises in the possession of the tenant 
under a contract for purchase, or by which he may or ia 
to become the owner thereof upon performance of any con­
dition nor where goods or chattels have been exchanged 
between tenants or persona by the one borrowing or hir­
ing from the other for the purpose of defeating the claim 
of or the right of distress by the landlord, nor shall the 
restriction apply where the property is claimed by the 
wife, husband, daughter, son, daughter-in-law, or son-in- 
law of the tenant, or by any other relative of his, if such 
other relative lives on the premises as a member of the 
tenant’s family nr by any person whose title is derived by 
purchase, gift, transfer or assignment, from any relative 
to whom such restriction does not apply.

(2) Nothing in this section shall exempt from distress 
goods or chattels in a store or shop managed or controlled 
hv an agent or clerk for the owner of such goods or chat­
tels where such clerk or agent is also the tenant and in 
default, and the rent is due in respect of the store or shop 
or premises rented therewith and thereto belonging, if 
such goods or chattels would have been liable to seizure 
but for this Act.

^
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(3) Subject to the provisions of section 34 “tenant” 
in this section shall include a sub-tenant and the assigns 
of the tenant and any person in actual occupation of the 
premises under or with the assent of the tenant during 
the currency of the lease, or while the rent is due or 
in arrear, whether or not he has attorned to or become the 
tenant of the landlord. H. S. 0. 1897, cap. 170, sec. 31.

PROTECTION OF GOODS OF LODGERS FROM DISTRESS.

(1) If a superior landlord distrains or threatens to dis­
train any goods or chattels of a boarder or lodger for 
arrears of rent due to him by his immediate tenant, the 
boarder or lodger may serve the superior landlord, or the 
bailiff or other person employed by him to levy the distress, 
with a statutory declaration, made by the boarder or lodger, 
setting forth that the immediate tenant has no right of pro­
perty or beneficial interest in such goods or chattels, and 
that they are the property or in the lawful possession of 
such boarder or lodger; and also setting forth whether any 
and what amount by way of rent, hoard or otherwise is due 
from the boarder or lodger to the immediate tenant; and 
the boarder or lodger may pay to the superior landlord, or 
to the bailiff or other person employed by him, the amount 
if any, so due, or so much thereof as is sufficient to dis­
charge the claim of the superior landlord ; and to such 
declaration shall be annexed a correct inventory, sub­
scribed by the boarder or lodger, of the goods and chattels 
mentioned in the declaration. R S. 0. 1897, cap. 170, see. 
39.

(2) If the superior landlord, bailiff or other person, 
after being served with the declaration and inventory, and 
after the boarder or lodger has paid or tendered to him the 
amount, if any, which, by sub-section 1, the boarder or 
lodger is authorized to pay, levies or proceeds, with a dis­
tress on the goods or chattels of the boarder or lodger, the 
superior landlord, bailiff or other person shall be guilty of 
an illegal distress, and the boarder or lodger may replevy 
such goods or chattels in any Court of competent jurisdic­
tion. and the superior landlord shall also be liable to an 
action at the suit of the hoarder or lodger, in which the 
truth of the declaration and inventory may be inquired 
into. R. S. 0. 1897, cap. 170, sec. 40.

(3) Any payment made by a boarder or lodger pursuant 
to sub-section 1 shall be a valid payment on account of the
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amount due from him to the immediate tenant. R. S. O. 
1897, cap. 170, sec. 41.

(1) A tenant in default for non-payment of rent shall 
not be entitled to the benefit of the exemption provided 
for by section 32 unless he gives up possession of the 
premises forthwith, or is ready and offers to do so.

(2) The offer may be made to the landlord or to his 
agent ; and the person authorized to seize and sell the goods 
and chattels, or having the custody of them for the land­
lord, shall lie considered an agent of the landlord for the 
purpose of the offer and surrender to the landlord of pos­
session. R. S. 0. 1897, cap. 170, sec. 32, part.

(1) Where a landlord desires to seize exempted goods, 
he shall, after default has been made in the payment of 
rent and before or at the time of seizure serve the tenant 
with a notice, Form 1.

(2) The surrender of possession in pursuance of the 
notice shall be a determination of the tenancy. R. S. 0. 
1897, cap. 170, sec. 32, part.

(1) A tenant may set off against the rent due a debt 
due to him by the landlord.

(2) Notice of the claim of set-off, Form 2, may be 
given before or after the seizure.

(3) When the notice is given the landlord shall be en­
titled to distrain, or to proceed with the distress, only for 
the balance of the rent after deducting any debt justly 
due by him to the tenant which is mentioned in the no­
tice. R. S. 0. 1897, cap. 170, sec. 33.

(1) Service of notices under sections 34, 35 and 36 
shall be made either personally or by leaving the same 
with a grown-up person in and apparently residing on the 
premises occupied by the person to be served.

(2) If the tenant cannot be found and his place of 
abode is not known, or admission thereto cannot lie ob­
tained, the posting up of the notice on some conspicuous 
part of the premises shall be good service. R. S. 0. 1897, 
cap. 170, sec. 32, part.

No proceeding under the next preceding four sections 
shall be rendered invalid by any defect in form. R. S. 0. 
1897, cap. 170, sec. 32, part.

(1) In case of an assignment for the general benefit 
of creditors by a tenant the preferential lien of the land­
lord for rent shall be restricted to the arrears of rent due 
during the period of one year next preceding, and for
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three months following the execution of the assignment, 
and from thence so long as the assignee retains possession 
of the premises.

(2) Notwithstanding any provision, stipulation or 
agreement in any lease or agreement, in case of an assign­
ment for the general benefit of creditors, or of an order 
being made for the winding-up of an incorporated com­
pany, the assignee or liquidator may, within one month 
from the execution of the assignment or the making of 
the winding-up order, by notice in writing signed by him 
given to the landlord elect to retain the premises occupied 
by the assignor or company at the time of the assignment 
or winding-up order for the unexpired term of any lease 
under which such premises were held, or for such portion 
of the term as he shall see fit, upon the terms of the 
lease and subject to payment of the rent therefor provided 
by such lease or agreement. H. S. 0. 1897, cap. 170, 
sec. 34.

DISTRESS.

Every person may have the like remedy by distress, 
and by impounding and selling the property distrained in 
cases of rents seek, as in case of rent reserved upon lease. 
R. S. 0. 1897, cap. 342, sec. 1.

A person having any rent due and in arrenr, upon any 
lease for life or lives or for years, or at will, ended or 
determined, may distrain for such arrears, after the de­
termination of the lease, in the same manner as he might 
have done if the lease had not been ended or determined, 
if such distress is made within six months after the deter­
mination of the lease, and during the continuance of 
the landlord's title or interest, and during the possession 
of the tenant from whom the arrears became due. R. S. 0. 
1897, cap. 342, sec. 2.

(See R S. 0. cap. 127, secs. 4 (3), 5, and cap. 163, 
secs. 5, 6, 7.)

A person entitled to any rent or land for the life of 
another may recover by action or distress the rent due 
and owing at the time of the death of the person for 
whose life such rent or land depended, as he might have 
done if the person bv whose death the estate in such rent 
or land determined had continued in life. R. S. 0. 1897, 
cap. 342, sec. 4.

Distress, whether for a debt due to the Crown or to 
any person, shall be reasonable. R. S. 0. 1897, cap. 342, 
sec. 5.
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PROPERTY LIABLE TO DISTRESS.

A person having rent due and in arrear upon any 
demise, lease, or contract, may seize and secure any 
sheaves or cocks of grain, or grain loose, or in the straw, 
or hay, lying or being in any barn or granary, or other­
wise upon any part of the land charged with such rent, 
and may lock up, or detain the same, in the place where 
the same is found, for or in the nature of a distress until 
the same is replevied; and, in default of the same being 
replevied, may sell the same, after appraisement thereof 
to be made; but such grain, or hay, so distrained shall not 
be removed by the person distraining, to the damage of 
the owner thereof, out of the place where the same is 
found and seized, but shall be kept there (as impounded) 
until it is replevied or sold in default of replevying. 
R. S. 0. 1897, cap. 342, sec. 6.

(1) A landlord may take and seize as a distress for 
arrears of rent any cattle or live stock of his tenant, feed­
ing or pasturing upon any highway or on any way belong­
ing to the demised premises or any part thereof.

(2) Subject to the provisions of sub-section 4, a land­
lord may take and seize standing crops as a distress for 
arrears of rent, and may cut, gather, make, cure, carry and 
lay up the same, when ripe, in the barns or other proper 
place on the demised premises and if there is no barn or 
proper place on the demised premises, then in any other 
barn or proper place which the landlord hires or otherwise 
procures for that purpose as near as may be to the prem­
ises, and may in convenient time appraise, sell or other­
wise dispose of the same towards satisfaction for the rent 
for which such distress is made, and of the charges of such 
distress, appraisement and sale in the same manner as 
other goods and chattels may be seized, distrained and 
disposed of, and the appraisement thereof shall be taken 
when rut, gathered, cured and made and not before. 
R. S. 0. 1897, cap. 342', sec. 7. Amended.

(3) Notice of the place where the goods and chattels 
so distrained are lodged or deposited shall within one 
week after the lodging or depositing thereof, be given to 
the tenant or left at his last place of abode.

(4) If after a distress of standing crops so taken for 
arrears of rent, and at any time before the same are ripe 
and cut, cured or gather®!, the tenant pays to the land-
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lord for whom the distress is taken the whole rent then 
in arrear, with the full costs and charges of making such 
distress, and occasioned thereby, then upon such payment 
or lawful tender thereof, the same and every part thereof 
shall cease, and the standing crops so distrained shall be 
delivered up to the tenant. It. S. 0. 1897, cap. 342, sec. 8.

(6) Where standing crops are distrained for rent they 
may, at the option of the landlord, be advertised and sold 
in the same manner as other goods; add it shall not be 
necessary for the landlord to reap, thresh, gather or 
otherwise market the same. R. S. 0. 1897, cap. 170, 
sec. 36.

(6) Any person purchasing standing crops at such sale 
shall be liable for the rent of the land upon which the 
same are standing at the time of the sale, and until the 
same are removed, unless the rent has been paid or has 
been collected by the landlord, or has been otherwise sat­
isfied, and the rent shall, as nearly as may be, be the same 
as that which the tenant whose goods were sold was to 
pay, having regard to the quantity of land, and to the time 
during which the purchaser occupies it. R. S. 0. 1897, 
cap. .170, sec. 37.

Beasts that gain the land and sheep shall not be dis­
trained for a debt due to the Crown, nor for a debt due 
to any man. nor for any other cause, if there are other 
chattels sufficient to satisfy the debt or demand; but this 
provision shall not affect the right to impound leasts 
which a man finds on his land damage feasant. R. S. 0. 
1897, cap. 342, sec. 9.

WHERE DISTRESS MAY BE TAKEN.

Save as provided by section 45, and as hereinafter 
provided, goods or chattels which are no* at the time of 
the distress upon the premises in respect of which the 
rent distrained for is due, shall not be distrained for rent. 
R. S. 0. 1897, cap. 342, sec. 10.

FRAUDULENT REMOVAL.

(1) Where any tenant, for life or lives, term of years, 
at will, sufferance, or otherwise, of anv messuages lands, 
tenements, or hereditaments, upon the demise or holding 
whereof any rent is reserved due. or made payable, fraudu­
lently or clandestinely, conveys away, or carries off or 
from such premises his goods or chattels, to prevent the
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landlord from distraining the same for arrears of rent 
so reserved, due, or made payable, the landlord, or any 
person by him for that purpose lawfully empowered may, 
within thirty days next ensuing such conveying away, or 
carrying off, take and seize such goods and chattels wher­
ever the same are found, as a distress fur such arrears of 
rent, and the same sell, or otherwise dispose of, in such 
manner as if such goods and chattels had actually been 
distrained by the landlord upon such premises for such 
arrears of rent.

(2) No landlord or other person entitled to such 
arrears of rent shall take or seize, as a distress for the 
same, any such goods or chattels which have been sold in 
good faith and for a valuable consideration, before such 
seizure made, to any person not privy to such fraud. 
B. 8. 0. 1897, cap. 342, sec. 11.

Where any goods or chattels fraudulently or clandes­
tinely conveyed or carried away by any tenant, his servant 
or agent, or other person aiding or assisting therein, are 
or are believed to be in any house, barn, stable, outhouse, 
yard, close or place, locked up, fastened or otherwise 
secured, so as to prevent them from being taken and 
seized as a distress for arrears of rent, the landlord or 
his agent may take and seize, as a distress for rent, such 
goods and chattels, first calling to his assistance a con­
stable or peace-officer who is hereby required to aid and 
assist therein, and in case of a dwelling-house, oath being 
also first made of a reasonable ground to believe that such 
goods or chattels are therein, and in the daytime break 
open and enter into such house, barn, stable, outhouse, 
yard,- close or place and take and seize such goods and 
chattels for the arrears of rent, as he might have done if 
they were in an open field or place upon the premises 
from which they were so conveyed or carried away. R. S. 
0. 1897, cap. 342, sec. 12.

If a tenant so fraudulently removes, conveys away or 
carries off his goods or chattels, or if any person wilfully 
and knowingly aids or assists him in so doing, or in con­
cealing the same, every person so offending shall forfeit 
and pay to the landlord double the value of such goods, 
to be recovered bv aetion in any Court of competent juris­
diction. B. S. 0. 1897, cap. 342, sec. 13, part.

IMPOUNDING DISTRESS.

(1) Beasts or cattle distrained shall not be removed 
or driven out of the local municipality (as defined by The
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Municipal Act) in which they are distrained, except to a 
fitting pound or enclosure within the same county or dis­
trict not more than three miles distant from the place 
where the distress is taken.

(2) No cattle, or other goods or chattels, distrained or 
taken by wav of distress for any cause at one time shall 
be impounded in several places.

(3) Every person offending against this section shall 
forfeit to the person aggrieved $20, in addition to the 
damages sustained by him.

(As to sheaves and cocks of corn, or corn loose, or in 
the straw, or hay, see ante, sec. 44, and as to growing 
crops, see sec. 45.)

(4) Any person lawfully taking any distress for any 
kind of rent may impound or otherwise secure the dis­
tress so made, in such place, or on such part of the prem­
ises chargeable with the rent, as is most fit and convenient 
for that purpose, and may appraise, sell or dispose of the 
same upon the premises; and it shall be lawful for any 
person to come and go to and from such place or part of 
the premises where any distress for rent is so impounded 
and secured to view, appraise and buy, and to carry off 
or remove the same on account of the purchaser thereof. 
R. S. 0. 1897, cap. 342, sec. 14. Amended.

POUND BREACH, OR RESCUE.

Upon any pound breach or rescue of goods or chattels 
distrained for rent, the person offending, or the owner of 
the goods distrained, in case the same are afterwards 
found to have come to his use or possession, shall forfeit 
to the person aggrieved $20, in addition to the damages 
sustained by him. R. S. 0. 1897, cap. 342, sec. 15. 
Amended.

SALE OF GOODS DISTRAINED.

Where any goods or chattels are distrained for any 
rent reserved and due upon any demise, lease or contract, 
and the tenant or owner of them does not, within five 
days next after such distress taken and notice thereof, 
with the cause of such taking, left at the dwelling house 
or other most conspicuous place on the premises charged 
with the rent distrained for, replevy the same, then, after 
such distress and notice and the expiration of such five 

c.l.—5th en. 10
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days the person distraining shall cause the goods and 
chattels so distrained to be appraised by two appraisers, 
who shall first be sworn to appraise the same truly, 
according to the best of their understandings, a memor­
andum of which oath is to be indorsed on the inventory, 
and after such appraisement the person so distraining 
may lawfully sell the goods and chattels so distrained for 
the beet price which can be got for the same towards sat­
isfaction of the rent for which the same were distrained 
and of the charges of such distress, appraisement and 
sale, and shall hold the overplus, if any, for the owner’s 
use, and pay the same over to him on demand. B. S. 0. 
1897, cap. 342', sec. 16.

WRONGFUL, OR IRREGULAR, DISTRESS.

Where any distress is made for any kind of rent justly 
due, and any irregularity, or unlawful act, shall afterwards 
be done by the person distraining, or by his agent, or if 
there has been an omission to make the appraisement 
under oath, the distress itself shall not be therefore 
deemed to be unlawful, nor the person making it be 
deemed a trespasser >6 inilio, but the person aggrieved 
by such unlawful act or irregularity may recover by action 
full satisfaction for the special damage sustained thereby. 
H. S. 0. 1897, cap. 342, sec. 17.

(As to tender of Amends, sec Statute Law Amendment 
Act, 1911.)

(1) A distrainor who takes an excessive distress, or 
takes a distress wrongfully, shall be liable in damages to 
the owner of the giods or chattels distrained. B. S. 0. 
1897, cap. 342, sec. 18.

(2) Where a distress and sale are made for rent pre­
tended to be in arrea* and due, when, in truth, no rent is 
in arrear or due to the person distraining, or to the per­
son in whose name or right such distress is taken, the 
owner of the goods or chattels distrained and sold, his 
executors, or administrators, shall be entitled by action 
to be brought against the person so distraining, to recover 
full satisfaction for the damage sustained by the distress 
and sale. B. S. 0. 1897, cap. 742, sec. 18.

GOODS TAKEN IN EXECUTION NCT TO BE REMOVED WITH­
OUT PAYMENT 07 RENT.

(1) Goods or chattels lying or ' oing in or upon any 
land leased for life or lives, or term of years, at will, or
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otherwise, shall not be liable to be taken by virtue of any 
eiecution issued out of the High Court, or out of a County 
or District Court, on any pretence whatsoever, unless the 
party at whose suit the eiecution is sued out before the 
removal of such goods or chattels from the premises by 
virtue of such execution, pays to the landlord, or his 
bailiff, all mney due for rent of the premises at the time 
of the taking of such goods or chattels by virtue of such 
execution if the arrears of rent do not amount to more 
than one year’s rent.

(2) If such arrears exceed one year's rent the party at 
whose suit such eiecution is sued out, on paying the land­
lord, or his bailiff, one year’s rent, may proceed to execute 
his judgment.

(3) The sheriff, or other officer shall levy and pay to 
the execution creditor as well the money so paid for rent 
as the execution money. B. S. 0. 1897, cap. 342, sec. 19.

(As to Executions out of Division Courts see The Divi­
sion Courts Act, section 217.)

CROPS SEIZED UNDER EXECUTION.

Where all or any part of the standing crops of the ten­
ant of any land is seized and sold by any sheriff or other 
officer by virtue of any writ of eiecution, such crops, so 
long as the same remain on the land, in default of suffi­
cient distress of the goods and chattels of the tenant, shall 
be liable for the rent which may accrue and become due 
to the landlord after any such seizure and sale, and to the 
remedies by distress for recovery of such rent, and that 
notwithstanding any bargain and sale or assignment which 
may have been made or executed of such crops by any 
such sheriff or other officer. New.

LIABILITY OF TENANTS OVERHOLDING.

Where a tenant for any term for life, lives or years, 
or other person who comes into possession of any land, by, 
from, or under, or by collusion with such tenant wilfully 
holds over such land or any part thereof, after the deter­
mination of such term, and after notice in writing given 
for delivering the possession thereof hy his landlord, or 
the person to whom the remainder or reversion of such 
land belongs, or his agent thereunto lawfully authorized, 
such tenant or other person so holding over shall, for and
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during the time he eo holds over or keeps the person en­
titled out of possession, pay to such person, or his assigns, 
at the rate of double the yearly value of the land so de­
tained, for so long as the same is detained, to be recovered 
by action in any court of competent jurisdiction, against 
the recovering of which penalty there shall be no relief. 
R. S. 0. 1897, cap. 342, sec. 20.

Where a tenant gives notice of his intention to quit 
the premises by him holden at a time mentioned in such 
notice, and does not accordingly deliver up the possession 
thereof at the time mentioned in such notre, the tenant 
shall from thenceforward pay to the landloid double the 
rent or sum which he should otherwise have paid, to be 
levied, sued for, and recovered at the same times and in 
the same manner as the single rent or sum before the 
giving such notice could be levied, sued for, or recovered ; 
and such double rent or sum shall continue to be paid 
while such tenant continues in possession. R. S. 0. 1897, 
cap. 342, sec. 21.

EXECUTORS OR ADMINISTRATORS.

The executors or administrators of a landlord may 
distrain for the arrears of rent due to such landlord in his 
lifetime, and may sue for the same in like manner as such 
landlord might have done if living, and the powers and 
provisions contained in this Act relating to distresses for 
rent shall be applicable to the distresses so made. R. S. 0. 
1897, cap. 129, secs. 13 and 14, and cap. 337, sec. 11.

[As to Waste see Conveyancing and Law of Property 
‘ct-l

(See R. S. 0. cap. 330, secs. 21-23.)

ATTORNMENT.

Every attornment of a tenant of any land to a stranger 
claiming title to the estate of his landlord shall be ah 
solutely null and void; and the possession of his landlord 
shall not be deemed to be changed, altered or affected by 
any such attornment; provided always that nothing herein 
shall vacate or affect any attornment made pursuant to 
and in consequence of a judgment or order of a court, or 
made with the privity and consent of the landlord, or to 
any mortgagee after the mortgage has become forfeited. 
R. S. 0. 1897, cap. 342, sec. 23.
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(1) Every grant or conveyance of any rent or of the 
rt.ersion or remainder of any land shall be good and 
effectual without any attornment of the tenant of the 
land out of which such rent issues, or of the particular 
tenant upon whose particular estate any such reversion or 
remainder is expectant or depending.

(2) A tenant shall not be prejudiced, or damaged by 
the payment of rent to any grantor or by breach of any

of rent, before notice to himcondition for non-payment 
of such grant by the grantee 
sec. 24.

R. S. 0. 1897, cap. 342,

RENEWALS.—CHIEF LEASE MAY BE RENEWED WITHOUT SUR­
RENDER OF UNDER-LEASE.

(1) Where a lease is duly surrendered in order to be 
renewed, and a new lease is made and executed by the 
chief landlord, the new lease shall, without a surrender of 
all or any of the under-leases, be as good and valid as if 
all the under-leases derived thereout had been likewise 
surrendered at or before the time of taking of such new 
lease.

(2) Every person in whom any estate for life, or lives, 
or for years, is from time to time vested by virtue of such 
new lease shall be entitled to the rents, covenants and 
duties, and have like remedy for recovery thereof, and the 
under-lessees shall hold and enjoy the land in the respec­
tive under-leases comprised, as if the original lease had 
been kept on foot and continued, and the chief landlord 
shall have and be entitled to sucb and the same remedy 
by distress or entry in and upon the land comprised in 
any sueli under-lease for the rents and duties reserved by 
such new lease, so far as the same do not exceed the rents 
and duties reserved in the lease out of which such under­
lease was derived, as he would have had if such former 
lease had been still continued or as he would have had if 
the respective under-leases had been renewed under such 
new principal lease. R. S. 0. 1897, cap. 342, sec. 25.

(See R. S. 0. cap. 170, sec. 10.)

RENEWAL OF LEASE BY ABSENTEES.

(1) Where any person who, in pursuance of any coven­
ant or agreement in writing, if within Ontario and amen-
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able to the process of the High Court, might be compelled 
to execute any lease by way of renewal, is not within 
Ontario, or is not amenable to the process of the Court, 
the High Court upon the motion of any person entitled to 
such renewal, whether such person is, or is not, under any 
disability, may direct such person as the Court thinks 
proper to appoint for that purpose to accept a surrender 
of the subsisting lease, and to make and execute a new 
lease in the name of the person who ought to have renewed 
the same.

(2) A new lease executed by the person so appointed, 
shall be as valid as if the person in whose name the same 
was made was alive and not under any disability, and had 
himself executed it.

(3) In every such case it shall be in the discretion of 
the Court to direct an action to be brought to establiah 
the right of the person seeking the renewal, and not to 
make the order for such new lease unless by the judgment 
to be made in such action, or until after it shall have been 
entered. R. S. 0. 1897, cap. 342, sec. 26.

(4) A renewed lease shall not be executed by virtue of 
this section in pursuance of any covenant or agreement, 
unless the sum or sums of money, if any. which ought to 
be paid on such renewal, and the things, if any, which 
ought to be performed in pursuance of -such covenant or 
agreement by the tenant be first paid and performed, and 
counterparts of every such renewed lease shall be duly 
executed by the tenant. R. S. 0. 1897, cap. 342, sec. 27.

(6) All sums of money which are had, received or paid 
for, or on account of. the renewal of any lease by any per­
son out of Ontario or not amenable to the process of the 
High Court, after a deduction of all necessary incidental 
charges and expenses, shall be paid to such person or in 
such manner or into the High Court to such account, and 
be applied and disposed of as the Court shall direct. R. S. 
0. 1897, cap. 342, sec. 28.

(6) The High Court may order the costs and expenses 
of and relating to the applications, orders, directions, con­
veyances and transfers, or any of them, to be paid and 
raised out of or from the land or the rents in respect of 
which the same are respectively made, in such manner as 
the Court shall deem proper. R. S. 0. 1897, cap. 342, 
sec. 29.
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PART II.

DISPUTES AS TO RIGHT TO DISTRAIN.

In this Pert—
(a) “ Judge ” shall mean Judge of the County or 

District Court of the county or district in 
which a distress to which this Part applies 
is made. 10 Édw. VII. cap. 76, sec. 1.

Where goods or chattels are distrained by a landlord 
for arrears of rent, and the tenant disputes the right of 
the landlord to distrain in respect of the whole or any 
part of the goods or chattels, or disputes the amount 
claimed by the landlord, the tenant may apply to the 
Judge to determine the matters so in dispute, and the 
Judge may hear and determine the same in a summary 
way, and may make such order in the premises as he may 
deem just. 10 Edw. VII. cap. 75, see. 2.

Where notice of such an application has been given to 
the landlord the Judge, pending the disposition of it hy 
him, may make such order as he may deem just for the 
restoration to the tenant of the whole or any part of the 
goods or chattels distrained, upon the tenant giving 
security, bv payment into Court or otherwise as the Judge 
may direct, for the payment of the rent which shall be 
found due to the landlord and for the costs of the distress 
and of the proceedings before the Judge and of any appeal 
from his order, or such of them as the tenant may be or­
dered to pay. 10 Edw. VII. cap. 76, sec. 3.

The Judge shall have jurisdiction and authority to 
determine any question arising upon the application which 
the Court of which he is Judge has jurisdiction to deter­
mine in an action brought in that Court. 10 Edw. VII. 
cap. 75, sec. 4.

Where the amount of the rent claimed by the land­
lord exceeds $800 or where any question is raised which 
a County or District Court would not have jurisdiction to 
try in an action brought in such Court, the Judge shall 
not. without the consent in writing of the landlord, deal 
with the application summarily, but shall direct an action 
to he brought or an issue to be tried in the High Court 
for the determination of the matters in dispute. 10 Edw. 
VTI. cap. 75, sec. 5.

(1) Where the Judge under the next preceding section 
directs an action to be brought or an issue to be tried, he
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■hall have the like power as to the restoration to the ten­
ant of the goods or chattels or of any part of them as ia 
conferred by section 65, and where it is exercised the 
security shall be as provided in that section, except that, 
as to costs, it shall be not only for the costs of the proceed­
ings before the Judge, but also for the costs of the action 
or issue, including any appeal therein or such of them as 
the tenant may be ordered to pay.

(8) The High Court shall determine by whom and in 
what manner the costs of the action or issue and of the 
application to the Judge shall be borne and paid.

(3) Judgment may be entered in accordance with the 
direction of the Court, made at or after the trial, and 
may he enforced in like manner as a judgment of the 
Court. 10 Edw. VII. cap. 75, secs. 6, 7 and 8.

Where the amount claimed hv the landlord does not 
exceed $100, the decision of the judge shall be final. 10 
Edw. VII. cap. 75, sec. 9.

Where the amount claimed by the landlord exceeds 
$100, an appeal shall lie from any order of the Judge 
made on an application to him under the provisions of 
section 65. by which the matters in dispute are deter­
mined. in like manner as if the same were a judgment of 
the Court of which he is Judge, pronounced in an action. 
10 Edw. VII. cap. 75, sec. 10.

Where an issue is tried there shall be the same right 
of appeal from the judgment as if the judgment had been 
pronounced in an action. 10 Edw. VII. cap. 75, sec. 11.

Where the amount claimed by the landlord does not 
exceed $100 the costs of the proceedings before the Judge 
shall he on the Division Court scale, and where the amount 
claimed exceeds $100 they shall be on the County Court 
scale, except in an action or issue in the High Court 
directed under section 69. 10 Edw. VII. cap. 75, sec. 12.

Nothing in this Part shall take away or affect any 
remedy which a tenant may have against his landlord or 
require a tenant to proceed under this Part instead of by 
bringing an action, hut where instead of proceeding under 
this Part he proceeds by action, the Court in which the 
action is brought, if of opinion that ft was unnecessarily 
brought, and that a complete remedy might have been 
had by a proceeding under this Part, may direct the ten­
ant although he succeeds, to pay any additional costs occa­
sioned by hie having brought the action. 10 Edw. VII., 
cap. 75, sec. 12.
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PART III.

OVERHOLDING TENANTS.

(1) Where a tenant after his lease or right of occupa­
tion whether created by writing or by parol has expired 
or been determined, either by the landlord or by the ten­
ant, by a notice to quit or notice pursuant to a proviso 
in any lease or agreement in that behalf, or has been de­
termined by any other act whereby a tenancy or right of 
occupancy may be determined or put an end to, wrong­
fully refuses or neglects to go out of possession of the 
land demised to him, or which he has been permitted to 
occupy, his landlord may apply upon affidavit to the Judge 
of the County or District Court of the county or district 
in which the land lies to make the inquiry hereinafter 
provided for.

(2) The Judge shall in writing appoint a time and 
place at which he will inquire and determine whether the 
person complained of was tenant to the complainant for 
a term or period which has expired or has been determined 
by a notice to quit or for default in payment of rent or 
otherwise, and whether the tenant holds the possession 
against the right of the landlord, and whether the tenant, 
having no right to continue in possession, wrongfully re­
fuses to go out of possession. R. S. 0. 1897, cap. 171, 
sec. 3.

(3) Notice in writing of the time and place appointed, 
stating briefly the principal facts alleged by the complain­
ant as entitling him to possession, shall be served upon 
the tenant or left at his place of abode at least three days 
before the day so appointed, if the plaç.e appointed is not 
more than twenty miles from the tenant’s place of abode, 
and one day in addition for every twenty miles above the 
first twenty, reckoning any broken number above the first 
twenty as twenty miles, to which notice shall be annexed 
a copy of the Judge’s appointment and of the affidavit on 
which it was obtained, and of the documents to be used 
upon the application. R. S. 0. 1897, cap. 171, sec. 14.

The proceedings under this Part shall be entitled in 
the County or District Court of the county or district in 
which the land lies, and shall be styled :

"In the matter of (giving the name of the party complaining). 
Landlord, against fgiving the name of the party complained againat) 
Tenant."

R. S. 0. 1897, cap. 171, sec. 10.
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(1) If at the time and place appointed the tenant fails 
to appear, the Judge if it appears to him that the tenant 
wrongfully holds against the right of the landlord, may 
order a writ of possession, Form 3, directed to the sheriff 
of the county or district in which the land lies to be issued, 
commanding him forthwith to place the landlord in pos­
session of the land.

(2) If the tenant appears, the Judge shall, in a sum­
mary manner, hear the parties and their witnesses, and 
eiamine into the matter, and if it appears to the Judge 
that the tenant wrongfully holds against the right of the 
landlord, he may order the issue of the writ. R. S. 0. 
1897, cap. 171, sec. 5.

(1) An appeal shall lie to a Divisional Court of the 
High Court from the order of the Judge granting or re­
fusing a writ of possession and the provisions of The 
County Courts Act as to appeals shall apply to such an 
appeal.

(2) If the Divisional Court is of opinion that the right 
to possession should not be determined in a proceeding 
under this Part the Court may discharge the order of the 
Judge and the landlord may in that case proceed by action 
for the recovery of possession. New.

(3) When the order is discharged, if possession has 
been given to the landlord under a writ of possession the 
Court may direct that possession be restored to the ten­
ant. New.

PART IV.

GENERAL PROVISIONS.

Except as therein otherwise provided the prartice and 
procedure under Parts II. and III. shall be in accordance 
with the practice and procedure in the County Courts. 
New.

Chapters 170, 171. and 348, and sections 13 and 14 of 
chapter 129, and section 8 to 11 of chapter 340, and sec­
tion 11 of chapter 337 of the Revised Statutes. 1897, and 
chapter 75 of the Acts passed in the 10th year of the 
reign of His late Majesty King Edward the Seventh, and 
all amendments to the said Acts and parts of Acts are 
repealed.

(As to liability of a tenant to pay for night watchman, 
see section 548 (2b) of the Consolidated Municipal Act, 
1903.)



LANDLORD AND TENANT'S ACT. 251

(As to right of tenant to deduct money paid for taxes 
from rent, and as to right to pay rent to collector until 
the taxes are paid, see Assessment Act, sections 91 to 93.)

(As to duty of tenant to notify landlord of the con­
struction of ditches, see The Ditches and Watercourses 
Act, cap. 285, sec. 15 (2)).

(As to drainage assessment, see 10 Edw. VII. cap. 90, 
sec. 92.)

This Act shall come into force and take effect from 
and after the first day of September, 1911.

FORM I.

Notice to Tenant.

Take notice that I claim $ for rent due to me in reepect of 
the premises which you hold a* my tenant, namely, (here briefly 
deicribe them) ; and unless the said rent is paid, 1 demand from you 
immediate possession of the said premises ; and I am ready to leave 
in your possession such of your goods and chattel* aa in that case 
only you are entitled to claim exemption for.

Take notice further, that if you neither pay the said rent nor give 
me possession of the said premises within three days after the 
service of this notice, I am by The Landlord and Tenant Act entitled 
to seiee and sell and I intend to seize and sell all your goods and 
chattels, or such part thereof as may be necessary for the payment 
of the said rent and costs.

Dated this day of 10
A.B. (landlord).

To C. D. (tenant).
R.S.O. 1897, c. 170, s. 32, (4).

FORM 2.

Notice to Lanplobd.

Take notice, that under The Landlord and Tenant Act I wish to 
set off against rent due by me to you, the debt which you owe to 
me on your promissory note for
feted (or at the case may be.)

Dated this day of 19. .
O. D. (tenant )

R.S O. 1897. c. 170, s. 33, (2).
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GUARANTIES.

A guaranty is a promise or agreement to answer or be 
responsible for the payment of some debt, or the performance 
of some duty of another person (who is in the first instance 
liable) should that person fail to pay such debt or perform 
such duty.

Guaranties must be in writing, that is, before they can 
be enforced in a Court of law the agreement itself, or some 
memorandum or note of it, must be in writing and signed 
by the party making it, or who is to be held responsible upon 
it, or by an agent lawfully authorized to sign it. A verbal 
guaranty is therefore worthless.

To constitute a concluded or perfect agreement of guar­
anty, it should be accepted by the party to whom it is offered, 
and his acceptance of it notified to the maker, and assented 
to by h ü. The amount guaranteed need not necessarily 
appear on the writing, although it is proper that the instru­
ment be fully and carefully worded.

As a rule, it is best to mention in the written guaranty 
the consideration upon which it is given, though in Ontario 
and Nova Scotia this is, by statute, no longer necessary.

FORMS.

Guaranty for goods to be furnished.
In consideration that A. B. will furnish dry goods and millinery 

to a value not exceeding one thousand dollars to O. D. of . I
hereby guarantee to him, the said A. B., that such goods to the 
value furnished (but not exceeding the said sum) will be paid for 
within the usual time by the said C. D., and if not by him, then by 
me. This guaranty to continue in force one year and no longer.

E. F.

Guaranty for a clerk.
In consideration that the directors of the Union Bank do engage 

and receive into their employ A. B. as n clerk, I guarantee that he 
will well and faithfully and honestly serve them as such, duly 
accounting for all moneys, property and securities committed to his 
care as such clerk, and that I will reimburse them for any losses 
occurring through his misconduct or dishonesty.

Guaranty for a servant.
To Mr. John Edwards, Burlington, Ont:

Sir,—If you will engage Patrick Stevens as coachman. I guaran­
tee to be responsible for any loss you may suffer by reason of any 
incompetency or neglect of duty of his in such employment during 
the space of six months. Simon Street.
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LIEN NOTES.

MANITOBA.

In Manitoba by aec. 2 f the Lien Notes Act, R. S. M. 
1902, cap. 99, receipt notes, hire receipts, and orders for 
chattels given by bailees, when the condition of the bail­
ment is such that the possession of the chattels should pass 
without any ownership therein being acquired by the bailee, 
are of no validity in the case of manufactured goods or 
chattels unless, at the time the bailment is entered into, 
the manufacturer’s name or some other distinguishing name 
is painted, printed, or stamped thereon or otherwise plainly 
attached thereto, and no such bailment shall be valid un­
less it be evidenced in writing, signed by the person thus 
taking possession of the chattel, and by sec. 3, every manu­
facturer or his agents are bound in penalties to furnish to 
any applicant full information respecting the balance due 
on any such manufactured goods or chattels and the terms 
of payment of such balance.

As to all other chattels, for example, horses or cattle, 
there is no restriction as to the validity of lien notes or any 
requirement that they should be registered or filed in any 
way.

The same Act contains provisions preventing the regis­
tration in any land titles or registry office of any “ lien 
notes, hire receipts, orders for chattels or documents or in­
struments,” containing as a portion thereof, or having an­
nexed thereto or indorsed thereon any order, contract or 
agreement for the purchase or delivery of any chattel.

The manufacturers, however, have avoided the effect 
of these provisions by taking and registering separate 
charges on the land, describing it, for the amount of the 
debt incurred, and not referring in any way to the order for 
the chattel.

SASKATCHEWAN.

The following provisions of the Ordinance respecting 
Hire Receipts and Conditional Sales of fioods. will shew 
the law in this Province as to the necessity of registration 
of all such documents.

1. Whenever on a sale or bailment of goods of the value 
of $15 or over, it is agreed, provided or conditioned that the 
right of property or right of possession in whole or in part 
shall remain in the seller or bailor notwithstanding that 
the actual possession of the goods passes to the buyer or
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bailee, the seller or bailor shall not be permitted to set up 
any such right of property or right of possession as against 
any purchaser or mortgagee of or from the buyer or bailee 
of such goods in good faith for valuable consideration or aa 
against judgments, executions or attachments against the 
purchaser or bailee unless such sale or bailment with such 
agreement, proviso or condition is in writing, signed by the 
bailee or his agent, and registered as hereinafter provided. 
Such writing shall contain such a description of the goods 
the subject of the bailment that the same may be readily 
and easily known and distinguished.

Provided that nothing in this section shall apply to any 
bailment where it is not intended that the property in the 
goods shall eventually pass to the bailee on payment of pur- 
rhase money in whole or in part or the performance of some 
condition by the bailee.

2. Such writing or a true copy thereof shall be regis­
tered in the office of the registration clerk for chattel mort­
gages in the registration district within which the buyer 
or bailee resides within thirty days of such sale or bailment 
and also in the registration district in which the goods are 
delivered or to which they may be removed within thirty 
days of such delivery or removal verified by the affidavit of 
the seller or bailor or his agent stating that the writing 
(or copy) truly sets forth the agreement between the parties 
and that the agreement therein set forth is bona fide and 
not to protect the goods in question against the creditors of 
the buyer or bailee, as the case may be.

11. Nothing in the said Ordinance or in this Act shall 
apply to the sale or bailment of any manufactured goods or 
chattels of the value of $15, or over,, which at the time of 
the actual delivery thereof to the buyer or bailee have the 
manufacturer’s or vendor’s name painted, printed or stamped 
thereon or plainly attached thereto by a plate or similar 
device; provided that such manufacturer or vendor (being 
the seller or bailor of such goods or chattels), keeps an of­
fice in the Province where inquiry may be had and informa­
tion procured concerning the sale or bailment of such goods 
or chattels; and provided further that such manufacturer or 
vendor or the agent thereof does within five days after re­
ceiving a request so to do, either made in person to him 
by registered letter, furnish to any applicant therefor a 
statement of the amounts (if any paid thereon) and the 
balance remaining unpaid; the person so inquiring shall, if 
such inquiry is bv letter give a name and post office address 
to which a reply may be sent; and it shall be sufficient if
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the information aforesaid be given by registered letter de­
posited in the post office within the said live days addressed 
to the person inquiring at his proper post office address or 
where a name and address is given as aforesaid, addressed 
to such person by the name and at the poet office so given.

ALBERTA.

The law in this Province on this subject is contained in 
secs. 1 and 2 as copied above for Saskatchewan, without the 
additional provisions now in force in the latter Province.

LIMITATION OF ACTIONS.

NOVA SCOTIA.

Actions for assault, menace, battery, wounding, false 
imprisonment or slander, must he brought within one year 
after the cause of action arose. Actions for penalties, 
damages or sums of money given to parties aggrieved by 
any statute, wi’hin two years. Actions on a simple con­
tract, such as a negotiable instrument, or loan of money, 
or for trespass, conversion of property, libel, malicious 
prosecutioB, seduction, criminal conversation, within six 
years.

Actions for rent under a lease, or for money due under 
a bond judgment, or recognizance, within twenty years.

All actions for an accounting between merchants, or 
factors and servants, within six years.

If the plaintiff is under 21, time does not begin to 
run until the plaintiff comes of age. Similarly where a 
plaintiff is out of the Province, until his return; if a luna­
tic, until the recovery of his reason; if a married woman, 
until she is a widow or divorced.

A promise in wn.ing or other acknowledgment of the 
debt signed or part payment made by the party charge­
able thereby, or by his duly authorized agent, will always 
be a new starting point from which the time again com­
mences to run.

Arrears of rent or interest chargeable on land exceed­
ing six years is not recoverable by action.
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Cap. 138, New Brunswick Consolidated Statutes, 1903.

Actions for assault, battery, wounding, imprisonment or 
for words must be commenced within two years after the 
cause of action.

No action or scire facias upon any judgment, recog­
nizance, bond, or other specialty, shall be brought but 
within twenty years after the cause of action.

No action for any sum of money given to the party 
aggrieved by any Act or Statute, or for any penalty, shall 
be brought but within two years after the cause of action, 
unless the time is otherwise limited by Statute. No other 
action shall be commenced but within six years after the 
cause of action.

Actions by or against minors, married women, persons 
insane, or out of the Province may be commenced within 
the like period after the removal of the disability, as is 
allowed for bringing the action in ordinary cases.

Arrears of rent or interest chargeable on land exceed­
ing six years is not recoverable by action.

If any person bring or be liable to any action, and shall 
die before the time limited therefor expires, or within 
thirty days thereafter, and the cause of action survives, 
the action may be commenced by or against his repre­
sentative within six months thereafter.

No arrears of dower, nor any damages on account of 
such arrears, shall be recovered or obtained by any action 
or suit for a longer period than six years next before the 
commencement of such action or suit.
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LINE FENCES.

The provisions of the law upon the subject of the erection 
and maintenance of line fences are very similar in the Pro­
vinces of Ontario, New Brunswick, Prince Edward Island, 
Manitoba and British Columbia, in all of which special sta­
tutes have been enacted governing the subject. The sta­
tutory law is concisely embraced in the R. S. 0. 1897, 
can. 284. The expression “ occupied lands,v where it 
occurs below does not include so much of a lot, parcel 
or farm as is unenclosed, although a part of such lot, 
parcel or farm is enclosed and in actual use and occupation. 
The Act is as follows:

An Act trisecting Line Fences.

1. This Act may he cited ae “The Line Fences Act" R. 8. O. 
1887, c. 210, e. 1.

2. (1) In this Act the expression “ occupied lands " <*haJl not 
include so much of a lot, parcel or farm as is unenclosed, although 
a part of such lot, parcel or farm is enclosed and in actual use and 
occupation.

(2) Where, within the meaning of section 4 of this Act, there is 
any dispute between owners or occupants of lands situate in 
different municipalities, the following words or expressions in this 
Act shall have the meaning hereinafter expressed, namely:

(a) “ Fence-viewers " shall mean two fence-viewers of the 
municipality in which is situate the land of the owner or occupant 
notified under clause 1 of section 4 of this Act, and one fence- 
viewer of the municipality in which is situate the land of the person 
giving the notice; except that in case of a disagreement having 
occurred within the meaning of clause 4 of said section 4, the said 
phrase “ Fence-viewers " shall mean fence-viewers from either ot 
both municipalities.

(b) The expression “in which the lands are situate,” and the 
expression “ in which the land lies.” shall mean in which are situate 
the lands of the owner or occupant so notified under said clause 1 of 
section 4, R. 8. O. 1887, c. 219, s. 2.

3. Owners of occupied adjoining lands shall make, keep up and re­
pair a just proportion of the fence which marks the boundary between 
them, or if there is no fence, they shall so make, keep up and repair 
the same proportion, which is to mark such boundary ; and owners 
of unoccupied lands which adjoin occupied lands, shall, upon their 
being occupied, be liable to the duty of keeping up and repairing 
such proportion, and in that respect shall be in the same position as 
if their land had been occupied at tin* time of the originol fencing, 
and shall be liable to the compulsory proceedings hereinafter men­
tioned. R. 8. O. 1887, c. 219, s. 3.

4. Where any owner of such land desires Fence-viewers to view 
and arbitrate as to what portion of such fences each owner shall

17c.L.—5rn ed.



358 TUE CANADIAN LAW Y EH.

make, keep up and repair, or to view and arbitrate as to the condition 
of any existing line fence ns to repairs being done to the same, the 
following proceedings shall be adopted :

1. Either owner may notify (Form 1) the other owner, or the 
occupant of the laud of the owner so to be notified, that he will, 
not less than one week from the service of such notice, cause three 
Fence-viewers of the locality to arbitrate in the premises.

2. The owners so notifying shall also notify (Form 2) the 
Fence-viewers, not less than one week before their services are 
required.

3. The notices in both cases shall be in writing, signed by the 
person notifying, and shall specify the time and place of meeting 
for the arbitration, and may be served by leaving the same at the 
place of abode of such owner or occupant, with some grown-up 
person residing thereat; or in case of the lands being uuteuauted, 
by leaving the notice with any agent of such owner.

4. The owners notified may, within the week, object to any or all 
of the Fence-viewers notified, and in case of disagreement, the 
Judge hereinafter mentioned shall name the Fence-viewers who are 
to arbitrate. H. S. O. 1887, c. 219, s. 4.

5. An occupant, not the owner of land, notified in the manner 
above mentioned, shall immediately notify the owner; and if h' 
neglects so to do. shall be liable for all damages caused to the 
owner by such neglect. R. 8. O. 1887, c. 219, s. 5.

6. The Fence-viewers shall examine the premises, and if re­
quired by either party, they shall hear evidence, and are authorized 
to examine the imrties and their witnesses on oath, and any one of 
them may administer an oath or affirmation for the purpose as In 
Courts of Law. R. 8. O. 1887, c. 219, s. ti.

7. (1) The Fence-viewers shall make an award (Form 3) in 
writing, signed by any two of them, respecting the matters so in dis­
pute; which award shall specify the locality, quantity, description 
and the lowest price of the fence it orders to be made, and the time 
within which the work shall be done, and shall state by which of 
the said parties the costs of the proceedings shall be paid, or in what 
proportion the same shall be paid.

2. In making the award, the Fence-viewers shall regard the 
nature of the fences in use in the locality, the pecuniary circum­
stances of the persons between whom they arbitrate, and generally 
the suitableness of the fence ordered to the wants of each party.

3. Where, from the formation of the ground, by reason of 
streams or other causes, it is found impossible to locate the fence 
upon the line between the parties, it shall be lawful for the Fence- 
viewers to locate the said fence either wholly or partially on the 
land of either of the said parties, where to them it seems to be 
most convenient; but such location shall not in any way affect the 
title to the land.

4. If necessary, the Fence-viewers may employ an Ontario 
Land Surveyor, and have the locality described by metes and 
hounds. It. 8. O. 1887, c. 219, s. 7.

8. The award shall be deposited in the office of the Clerk of the 
Council of the Municipality in which the lands are situate, and 
shall be an official document, and may be given in evidence in any 
legal proceeding by certified copy, as an other official documents;
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and notice of its being made shall be given by the Clerk of the Muni­
cipality with whom the same has been deposited to all parties in­
terested. R. S. O. 1887. c. 210. s. 8.

9. (1) The award may be enforced aa follows: The person 
desiring to enforce it shall serve upon the owner or occupant of the 
adjoining lands a notice in writing, requiring him to obey the award, 
and if the award is not obeyed within one month after service of 
the notice, the person so desiring to enforce it may do the work which 
the award directs, and may immediately take proceedings to recover 
its value and the costs from the owner by action in any Division 
Court having jurisdiction in the locality; but the Judge of the 
Division Court may, on application of either party, extend the time 
for making such fence to such time as he may think just. K. S. O. 
1887, c. 219, s. 9; 69 Vic. c. 05, s. 1.

(2) Instead of requiring execution to be issued upon such judg­
ment the party entitled to enforce the judgment may obtain a 
certificate from the Clerk of the Division Court « f the amount due 
for debt and costs in respect of such judgment, and shall be entitled 
upon lodging the same with the clerk of the municipality to have 
the amount so certified placed upon the collector's roll, and the same 
may be collected in the same manner ns taxes are collected, and 
shall, until so collected or otherwise paid, be a charge upon the lands 
liable for the payment thereof, and in auch case execution shall 
not thereafter issue on such judgment. 59 V. c. <î5, s. 1.

10. (1) The award shall constitute a lien and charge upon the 
lands respecting which it is made, when it is registered in the 
Registry Office of the County, or other Registry Division in which 
the lands are.

(2) Such registration may be in duplicate or by copy, proved by 
affidavit of a witness to the original, or otherwise, as in the case of 
any deed which is within the meaning of “ The Registry Act." R. 
S. O. 1887, c. 219, s. 10.

11. Any person dissatisfied with the award made, may appeal 
therefrom to the Judge of the County Court of the County in 
which the lands are situate, and the proceedings on such appeal 
shall be as follows:

1. The appellant shall serve upon the Fence-viewers, and all 
parties interested, a notice in writing of his intention to appeal 
within one week from the time he has been notified of the award; 
which notice may be served as other notices mentioned in this Act.

2. The appellant shall also deliver a copy of the notice to the 
Clerk of the Division Court of the Division in which the land lies, 
and the Clerk shall immediately notify the Judge of such appeal, 
whereupon the Judge shall api>oint a time for the hearimr thereof, 
and, if he thinks fit, order such sum of money to be paid by the 
appellant to the said clerk as will be a sufficient indemnity against 
costs of the appeal.

3. The Judge shall order the time and place for the hearing of 
the appeal, and communicate the same to the clerk, who shall notify 
the Fence-viewers and all parties interested, in the manner herein­
before provided for the service of other notices under this Act.

4. The Judge shall hear and determine the appeal, and set aside, 
alter, or affirm the award, correcting any error therein, and he may 
examine parties and witnesses on oath, and, if he so pleases, ma) 
inspect the premises; and may order payment of costs by either 
party, and fix the amount of such costs.
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5. Ilia decision shall be final; and the award, as so altered or 
confirmed, shall be dealt with in all respects as it would have been 
if it had not been appealed from.

0. The practice and proceedings on the appeal, including the fr 
payable for subpœnas and the conduct money of witnesses, shall be 
the same, as nearly as may be, as in the case of suit in the Division 
Court. K. 8. O. 1887, c. 219, s. 12.

12. (1) The Fence-viewers shall be entitled to receive $2 each for 
every day's work under this Act. Ontario Land Surveyors and 
witnesses shall be entitled to the same compensation as if they 
were subpoenaed in any Division Court. R. 8. O. 1887, c. 219, s. 11.

(2) The municipality shall at the expiration of the time for 
appeal, or after appeal, as the case may be, pay to the Fence- 
viewers their fees, and shall, unless the same be forthwith repaid 
by the person awarded or adjudged to pay the same, place the 
amount upon the Collector's roll as a charge against the person 
awarded or adjudged to pay the same, and the same shall there­
after be placed upon the Collector's roll and may be collected In the 
same manner as ordinary municipal taxes. 52 V. c. 48. s. 1; 58 V. 
c. 53. a. 1.

13. (1) In case the Judge inspects the premises he shall be en­
titled to be paid the actual expenses incurred by him, and he shall, 
in the order setting aside, altering or affirming the award, fix the 
amount of such expenses and the person by whom the same shall be 
paid. 53 V. c. 67, s. 1, 2.

(2) The Judge shall be paid by the municipality the amount so 
fixed by him, and the same shall be collected by the municipality in 
the same manner as is provided in respect to the fence-viewer's fees 
by section 12 of this Act. 53 V. c. 67, s. 3.

14. Any agreement in writing (Form 4) between owners respect­
ing such line fence may be filed or registered and enforced as if It 
was an award of Fence-view jrs. It. 8. O. 1887, c. 219, s. 13.

15. (1) The owner of the whole or part of a division or Une 
fence which forms part of the fence enclosing the occupied or Im­
proved land of another nerson, shall not take down or remove any 
part of such fence.

(a) Without giving it least six months’ previous notice of hie 
intention to the owner or occupier of such adjacent enclosure;

(5) Nor unless such last mentioned owner or occupier after 
demand made upon him in writing by the owner of such fence, 
refuses to pay therefor the sum determined as provided in section 7 
of this Act.

(c) Nor if such owner or occupier will pay to the owner of such 
fence or of any part thereof, such sum as the Fence-viewers may 
award to be paid therefor under section 7 of this Act

(2) The provisions of this Act relating to the mode of deter­
mining disputes between the owners of occupied adjoining lands: the 
manner of enforcing awards and appeals therefrom ; and the sche­
dules of forms attached hereto, and all other provisions of this Act, 
so far as applicable, shall apnly to proceedings under this section. 
R. 8. O. 1887, c. 219, s. 14.

16. (1) If any tree Is thrown down, by accident or otherwise, 
•cross a line or division fence, or in any way in and upon the pro
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perty adjoining that upon which such tree stood, thereby cauaing 
damage to the crop upon aueb property or to auch fence, it ehall lie 
the duty of the proprietor or occupant of the premises on which such 
tree theretofore stood, to remove the same forthwith, and also forth­
with to repair the fence, and otherwise to make good any damage 
caused by the falling of auch tree.

(2) On his neglect or refusal so to do for forty-eight houra after 
notice In writing to remove the sai.ie, the injured party may remove 
the same, or cause the same to be removed, in the muet convenient 
and inexpensive manner, and may make good the fence so damaged, 
and may retain such tree to remunerate him for such removal, and 
may also recover any further amount of damages beyond the value 
of such tree from the party liable to pay It under this Act.

(3) For the purpose of such removal the owner of auch tree may 
enter into and upon such adjoining premises for the removal of the 
eame without being a trespasser, avoiding any unnecessary spoil or 
waste In so doing.

(4) All disputes arising between parties relative to this section, 
and for the collection and recovery of all or any sums of money 
becoming due thereunder, shall be adjusted by three Fence-viewers 
of the municipality, the decision of any two of whom shall be bind­
ing upon the parties. R. 8. O. 1887, c. 219, s. IB.

17. The forms In the Schedule hereto shall guide the parties, 
being varied according to circumstances. R. 8. O. 1887, c. 219, a. 16.

In New Brunswick this is regulated by C. S. N. B. cap. 
187, respecting Fences, Trespasses and Pounds.

Line fences are required to be four feet in height. In 
municipalities where horses, horned cattle, sheep, swine, 
goats, geese, ducks or other live poultry arc prohibited 
from running at large by a municipal by-law, the boundary 
of the road constitutes a lawful fence. Barbed wire fences 
must have a top rail of wood not less than one inch thick 
and four inches wide or a circular rail not less than three 
inches in diameter.

Line fences dividing lands under cultivation such as 
pasture or other places enclosed arc to be erected and kept 
up at the equal expense of the occupiers. No owner or 
occupier of any woods, barren or parts not cultivated or 
used ns pasture land, although adjoining improved lands, 
is obliged to erect or repair any lino fence.

Disputes between the occupiers arc adjusted by the 
nearest fenco-viewer.

When any cattle shall break or escape into any close, 
the owner, agistor or person having charge of such cattle 
is liable for any damage arising from such break or escape, 
but no action may be maintained if the cattle break or 
escape through or over any water or water fence or gate 
unless the same is bv law or regulations of the County 
Counoil made a lawful fence or enclosure or if they broke
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or escaped through or over any fence which the plaintiff 
was bound by agreement or otherwise to maintain or keep 
in repair at the point where the cattle escaped which at 
that point was not then of the height and character re­
quired for a lawful fence.

SCHEDULE OF FORMS 

FORM L 

(Section 4.)
NOTICB TO OPPOSITE PARTY.

Take notice, that Mr. , Mr. , and Mr. ,
three fence-viewers of this local ty, will attend on the day
of , 19 , at the hour of to view and arbitrate
upon the line fence in dispute between our properties, being Lots 
(or parts of Lots) one and two in the Concession of the
Township of , in the County of

Dated this day of , 19 .
A. B .

Owner of Lot 1.
To C. D.,

Owner of Lot 2.

FORM 2.

(Section 4).
NOTICE TO FENCE-VIEWERS.

Take notice, that I require you to attend at on the day 
of , A.D. 19 , at o’clock a.m., to view and arbitrate
on the line fence between my property and that of Mr. , being
Lots (or parts of Lots) Nos. One and Two in the Concession
of the Township of , in the County of

Dated this day of , 19
A. B.,

Owner of Lot 1.

FORM 3.

(Section 7.)

AWARD.

We, the fence-viewers of (name of the locality), having been 
nominated to view and arbitrate upon the line fence between

of (name and description of owner who notified, and (name 
and description of owner notified), which fence is to be made and 
maintained between (describe properties), and having examined the 
premises and duly acted according to “ The Line Fences Act,” do 
award as follows: That part of the said line which commences at 

and ends at (describe the points) shall be fenced
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and the fence maintained by the said , and that part
thereof which commences at and ends at
(describe the points) shall be fenced, and the fence maintained by 
the said . The fence shall be of the following de­
scription estate the kind of fence, height, material, etc.,) and shall 
cost at least per rod. The work shall be commenced
within days, and completed within days from this
date, and the costs shall be paid b* èj whom paid; if by both,
in what prooortion.)

Dated this day of , A.D. 10 .
(Signatures of fence-viewers.)

FORM 4.

(Section 14.)

AGREEMENT.

We, and , owners respectively of Lots (or parts of
Lots One and Two in the Concession of the Township
of , in the County of . do agree that the line
fence which divides our said properties shall be made and main­
tained by us as follows: (follow the same form as award.)

Dated this day of . A.D. 19 .
(Signatures of parties.)

MANITOBA.

By the R. S. M. 1902, cap. 13, An Act respecting Bound­
ary Lines and Line Fences, it is provided that in case the 
owner of land requires to have any boundary line surveyed, 
he shall give notice thereof in writing to all parties interested, 
and in one month thereafter may employ a duly qualified 
surveyor, who shall survey the said line, and each party in­
terested shall pay his proportionate share of the expenses of 
the survey.

No line fence shall be removed without the consent of 
all parties interested, and whenever any owner of land erects 
a line fence, the owner of the adjoining land shall, as soon 
as he encloses land adjacent or along the line fence, pay to 
the person who erected the line fence, or to his assignee, a 
fair compensation for one-half the line fence; such com­
pensation may be determined by arbitration if not otherwise 
agreed on.

Each of the parties occupying adjoining tracts of land 
shall make, keep up, and repair, a just proportion of the divi­
sion or line fence on the line dividing such tracts, and equally 
on either side thereof.



264 THE CANADIAN LAWYER.

The owner of the whole or part of a division or line fence 
which forms part of a fence enclosing the occupied or im­
proved land of another person, shall not take down or re­
move any part of such fence without giving at least twelve 
months’ notice of his intention so to do to the owner or oc­
cupier of such adjoining enclosure, nor unless the latter, after 
demand in writing, refuses to pay therefor such sum as three 
fence viewers, or a majority of them, in writing, determine 
to be a reasonable value therefor. All disputes relating to 
line fences are determined by three fence viewers, or a 
majority of them, who make their award in writing. This 
as ard is transmitted to the clerk of the County Court of the 
Judicial District where the land is situate. If any party 
neglects or refuses to appoint a fence viewer to act for him, 
the latter may be appointed by a justice of the peace, who 
is, for such appointment, entitled to a fee of one dollar, 
tence viewers are entitled to a fee of two dollars per day 
each, for not more than two days, and one dollar for trans­
mitting their award.

NOVA SCOTIA.

By R. S. N. S. 1600, cap. 03, an Act respecting Fences 
and impounding of Cattle, it is provided that adjacent 
owners or proprietors shall jointly build and maintain 
proper and efficient fences between their properties, and 
that if any proprietor neglects or refuses to build or main­
tain his proportion of such fencing, any fence-viewer may 
cause such deficient fence to be built or repaired, after 
notice in writing to the proprietor in default. In the event 
of continued refusal or neglect, the proprietor must pay 
double the expense of building or repairing such fence, 
with costs, payable to and recoverable by the fence-viewer 
as a private debt. Fence-viewers" fees are fixed at 60 
cents per day. The sufficiency of a line fence may, after 
three days notice in writing to the proprietors of the ad­
jacent lands, be enquired into by two Justices of the 
Peace, who must make a formal report in writing to the 
clerk of the municipality. An appeal lies to the County 
Court Judge for the district, whose decision is final. Dam­
age resulting from animals breaking into and destroying 
property surrounded by a sufficient fence must he paid 
by the proprietor of the animals. Penalties are also pre­
scribed for owners of straying or trespassing cattle.
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SASKATCHEWAN AND ALBERTA.

By the Fence Ordinance of 1903, no action for dam­
ages caused by domestic animals shall be maintained nor 
shall they be liable to be distrained for causing damage to 
property unless the same is surrounded by a lawful fence 
as defined in the Ordinance. Crops must lie at least eight 
feet, and stacks of hay or grain at least ten feet, from the 
fence, or it will not be deemed a lawful fence. The owners 
of adjoining properties must share the expense of the line 
fence between them, and any disagreement as to fencing 
or damages must be settled between them by arbitration 
according to the provisions of the Ordinance.
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MARRIAGE.

Marriage ia a contract by which the parties, one man 
and one woman, agree to a voluntary union for life to the 
exclusion of all others. Ecclesiastically viewed it is a 
sacrament, but the law only deals with it as a civil con­
tract. It, however, requires that the contract should be 
entered into in certain modes prescribed by statute. Poly­
gamous marriages, nor common law marriages in the 
Scotch manner by acknowledgment before witnesses fol­
lowed by cohabitation are net recognized as valid in Can­
ada. In order to constitute a valid marriage it is neces­
sary:

1. That the parties should be of an age and mental 
condition enabling them to enter into a contract of 
marriage.

2. That the parties should know that the ceremony 
was a marriage ceremony and consent to the marriage.

3. That there should he no legal impediment to their 
intermarriage.

4. That the marriage should be solemnized in one or 
other of the modes recognized as lawful.

At the common law the age of capacity to marry was 
fourteen years for males and twelve for females; and in 
the case of person above these ages, but under twenty- 
one, evidence of the consent of parents or persons standing 
in place of a parent was required before the marriage 
could be solemnized; but the lack of such consent does not 
now invalidate a marriage. The parties may, however, be 
liable to a charge of perjury where the affidavit falsely 
states that such consent has been obtained. In Ontario, 
no license or certificate shall be issued to any party under 
the age of fourteen years, and the consent of the parent 
or guardian of any of the parties under the age of eighteen 
years shall be required before the license can issue. In 
Manitoba similar provisions arc in force, except that no 
license shall be issued to anyone under sixteen years (Sta­
tutes 1906, cap. 41). In British Columbia the consent of 
parents or guardians is required where the parties are 
under twenty-one years, and the marriage may he solemn­
ized before a Registrar without any religious ceremony. 
R. S. B. C. 1897, cap. 129.

By the Revised Statutes of New Brunswick (1903) cap. 
70, see. 9, no person shall knowingly solemnize any mar­
riage where either party is under the age of eighteen years
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without the consent of the father or guardian. In Nova 
Scotia such consent il required where either party is under 
the age of twenty-one years. R. S. N. S. 1900, cap. 111. In 
Prince Edward Island similar Acta have been passed. Sec. 
2. Wm IV. cap. 14, as amended by cap. 7 of the Statutes 
of 1903.

When the consent of one of the parties is obtained by 
coercion, undue influence or fraud, the marriage is void. 
The concealment, however, by the woman that she is preg­
nant by another man has been held not to be such fraud 
as renders the contract void. The impediments to mar­
riage are: (1) That the parties are within the prohibited 
flegrecs of consanguinity or affinity. (2) That both or 
either is party to a valid subsisting marriage. In the 
Statutes of Ontario, 1902, cap. 23, schedules “F” and 
“ O," are set forth the degrees of affinity and consan­
guinity which bar marriage, the latter schedule containing 
a list of the marriages prohibited by God’s Law referred 
to in 28 Hen. VIII. cap. 7, sec. 7, as modified by the Do­
minion Statutes, 1882, cap. 42, and 1890, cap. 36.

SCHEDULE F.
Degrees of affinity nuii consanguinity which under the statutes in 

that behalf, bar the lawful solemnization of marriage.

A man may not marry his
1. Grandmother.
2. Grandfather’s wife.
3. Wife's grandmother,
4. Aunt.
5. Uncle's wife.
6. Wife’s aunt.
7. Mother.
8. Step mother.
1». Wife’s mother.

10. Daughter.
11. Wife's daughter.
12. Son's wife.
13. Sister.
14. Granddaughter.
15. Grandson's wife.
10. Wife’s granddaughter.
17. Niece.
18. Nephew's wife.
10. Wife’s niece.*
20. Brother’s wife.

A woman may not marry her
i Grandfather.

2. Grandmother’s husband.
3. Husband’s grandfather.

5. Aunt’s husband.*
0. Husband's uncle.
7. Father.
8. Step father.
0. Husband's father.

10. Son.
11. Husband's son.
12. Daughter's husband.
13. Brother.
14. Grandson.
15. Granddaughter’s husband,
hi. Husband's grandson
17. Nephew.
18. Niece’s husband.
10. Husband’s nephew.
20. Husband’s brother.

The relationships set forth in this table include all such relation­
ships whether by the whole or half blood, and whether legitimate or 
illegitimate.

♦By Dominion Act 53 Viet., c. 30, sect. 1, it is enacted that 
“All law’s prohibiting marriage between a man and the daughter of 
his deceased wife's sister where no law relating to consanguinity is 
violated, are hereby repealed both as to past and future marriages."
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SCHEDULE G.

' nd furthermore since many inconvenience» have fallen as well 
within thin Realm aa others by reason of marrying within the degrees 
of marriage prohibited by God s law, that is to any : The eon to marry 
the mother or step mother carnally known by his father; the brother 
the aiater, the father hie son's daughter, or his daughter's daughter, 
lor shall the son marry the daughter of bis father procreate and 
l»om by his step mother, nor ahall the non marry hia aunt, being bis 
father’s or mother's sister, nor marry hia uncle's wife, carnally known 
by his uncle, nor shall the father marry bis son’s wife, carnally 
known by his son, nor the brother marry hie brother's wife carnally 
known by his brother; nor ahafl any man married and carnally know­
ing his wife marry his wife's daughter nor his wife's son'a daughter, 
nor his w ife's daughter's daughter . . . And further if it chance any 
man shall know carnally any woman that then all and singular per­
sons being in any degree of consanguinity or affinity (aa Is above 
mentioned) to any of the parties so carnally offending, shall be 
deemed and adjudged to be within the cases and limits of the said 
prohibitions of marriage. <2R Hen. R. c. 7, s. 7, part; and Dominion 
Act 45 Viet., c. 42; and see 53 Viet., c. 36 (D.))

By the British North America Act the subject matter 
of “ marriages and divorce ” is vested in the Dominon, 
while "the solemnization of marriage” is left to the prov­
inces. The Dominion Parliamerl has the exclusive power 
therefore to legislate on all matters relating to the statua 
of marriage, between what persons and under what circum­
stances, it shall be created and (if at all) destroyed. The 
solemnization of marriage, which is left to the legislatures 
of the different provinces, deals with the procedure 
whereby the status of marriage is created or evidenced 
and is largely concerned with matters relating to banns 
and licenses.

Marriage Acts have been enacted in the various prov­
inces of the Dominion, and we subjoin extracts from the 
Ontario Act, to which the Acte of the other provinces 
previously referred to are in large part similar.

With regard to legislation and divorce, it may be noted 
that the pre-Confederation statutes remain unaffected by 
the British North America Act, and Divorce Courts in 
virtue thereof exist in the Provinces of British Columbia, 
Nova Scotia, New Brunswick and Prince Edward Island, 
while for the other provinces the Dominion Parliament 
constitutes a Divorce Court, the proceedings being begun 
in the Senate on account of the attitude of Quebec to 
divorce. No divorce law has yet been enacted by the 
Federal Parliament.

In 1907 the Ontario Legislature made an experiment, 
enacting that in case a form of marriage shall be gone 
through between two persons, either of whom is under the
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age of eighteen years, without the consent of parents or 
guardians, the High Court shall have jurisdiction to de­
clare the marriage null and void provided that the parties 
have not cohabited and lived together as man and wife 
and the action is brought before the person bringing it 
has obtained the age of nineteen years. This legislation 
is now contained in section 34 of the Ontario Marriage 
Act, now consolidated, 1 Geo. V. cap. 32. The legislature 
and the Court have shewn a tendency to restrict the cases 
under the Act to those which come strictly within the 
letter of the Statute, and by an amendment in 1909 the 
case must be tried in the regular way and no judgment 
can be made by consent or admission of the parties or by 
default in appearing or defending the action.

The usual grounds for obtaining a divorce in the 
Senate are adultery coupled with cruelty or desertion on 
the part of the husband. Adultery in the wife, and im­
potence or physical disability in either spouse. A foreign 
divorce is valid in the Canadian Courts if the foreign 
Court had jurisdiction over the husband from a bona fide 
domicile or residence by the husband within the jurisdic­
tion of the Court. A residence merely for the purpose of 
obtaining a divorce is not sufficient. A decree of divorce 
obtained where there is not a bona fid# domicile may be 
good in the State or jurisdiction where it is pronounced, 
but is of no effect in Canada. A wife’s domicile is that of 
her husband, and a divorce obtained by her from a foreign 
Court where her husband does not reside is invalid unless 
the husband has admitted the jurisdiction of the Court by 
appearing to and defending the action. Where a party 
who has obtained an invalid decree of divorce from a 
foreign Court returns to Canada and re-marries there, he 
is liable to be prosecuted for bigamy under Section 307 
of the Criminal Code, which is as follows:—

307. Bigamy defined.—Bigamy is,—
(а) the act of a person who, being married, goes through a

form of marriage with any other person in any part of 
the world ; or,

(б) the act of a person who goes through a form of marriage
in any part of the world with any person whom he or 
she knows to be married ; or,

(c) the act of .• person who goes through a form of marriage 
with more than one person simultaneously, or on the 
same day.

2. The fact that the parties would, if unmarried, have been in­
competent t<> contract marriage shall lie BO defence upon a prosecu­
tion for bigamy.



THE CANADIAN LAWYEIi.270

3. No one commits bigamy by going through a form of mar­
riage,—

(a) if he or she in good faith and on reasonable grounds
believes his wife or her husband to be dead ; or, •

(b) if his wife or her husband has been continually absent
for seven years then last past and he or she is not 
proved to have known that his wife or her husband was 
alive at any time during those seven years; or,

(c) if he or she has been divorced from the bond of the first
marriage ; or,

(d) if the former marriage has been declared void by a court
of competent jurisdiction.

4. No person shall be liable to be convicted of bigamy in respect 
of having gone through a form of marriage in a place not in Canada, 
unless such person, being a British subject resident in Canada, leaves 
Canada with intent to go through such form of marriage.

5. Every form of marriage shall for the purpose of this section 
be valid, notwithstanding any act or default of the person charged 
with bigamy, if it is otherwise a valid form. 5.1-56 V. c. 29, s. 275.

The maximum punishment for bigamy is seven years 
imprisonment. If the divorced party, in the case of an 
invalid divorce, re-marries outside Canada, it must be 
shewn that such person being a British subject resident 
in Canada left Canada with the intention to go through 
such form of marriage.

The following is the Ontario Marriage Act:—
WHO MAY SOLEMNIZE MARRIAGES.

2. The following persons, being men and resident in Canada, 
may solemnize marriages between persons not under a legal dis­
qualification to contract such marriage :

(а) The ministers and clergymen of every church and reli­
gious denomination duly ordained or appointed accord­
ing to the rites and ceremonies of the church or 
denomination to which they respectively belong ;

(б) A^y elder, evangelist or missionary for the time being of
any church or congregation of the religious people com­
monly caJled or known congregationally as “ Con­
gregations of God” or “Congregations of Christ.” and 
individually as “ Disciples of Christ," who from time to 
time is chosen by any such congregation for the 
solemnization of marriages ;

(c) Any duly appointed commissioner or staff officer of the
religious society called the Salvation Army, chosen or 
commissioned by the society to solemnize marriages. 
K. S. O. 1897, c. 102, s. 2.

(d) Any elder for the time being of the church or congrega­
tion of religious people commonly called or known con­
gregationally as “ Farringdon Independent Church,” 
who, from time to time, is chosen by such church or 
congregation for the soemnization of marriages. 4 
Edw. VII. c. 10, s. 39.

(e) Any recognized evangelist, teacher or elder for the time
being of any congregation of Christians commonly called 
or known os “ Brethren,” who may be appointed by 
any such congregation for the solemnization of mar-
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riages, and whose appointment has previously been filed 
in the office of the Provincial Secretary, ti Edw. VII. 
c. 19, e. 27.

3. Every marriage duly solemnized according to the rites, usages 
and customs of the religious Society of Friends, commonly called 
Quakers, shall be valid ; and all the duties imposed by this Act, or by 
The Vital Statistict Act, upon a minister or clergyman, shall, with 
regard to such marriage, be performed by the clerk or secretary of 
the society or of the meeting at which the marriage is solemnized ; 
but nothing herein shall require the marriage to be celebrated or 
solemnized by such clerk or secretary. H. S. O. 1897, c. 162, s. 3.

LICENSE, CERTIFICATE OR PROCLAMATION REQUIRED.

4.— (1) No minister, clergyman or other person shall solemnize 
any marriage, unless duly authorized so to do by license under the 
hand and seal of the Lieutenant-Governor or of his deputy, or by a 
certificate under this Act, unless the intention of the persons to 
intermarry has been published as provided by subsection 2.

(2) Such intention shall be proclaimed once openly, and in an
audible voice, either in the church, chapel or meeting-house in which 
one of the persons has been in the habit of attending worship, or in 
some church, chapel, meeting-house or place of public worship of the 
congregation or religious body with which the minister or clergy­
man who performs the ceremony is connected, in the local munici­
pality, parish, circuit or pastoral charge, where one of the persons 
has, for the space of fifteen days immediately preceding had his or 
her usual place of abode; and where both the persons do not reside 
in the same local municipality, parish, circuit or pastoral charge, and 
the marriage is not authorized by license or certificate, a similar 
proclamation shall be made in the local municipality, parish, circuit 
or pastoral charge, being within Canada, where ti......ther <»f the con­
tracting parties has for the space of fifteen days immediately preced­
ing had his or her usual place of abode ; and where the proclamation 
last mentioned is required such marriage shall not be solemnized 
until there is delivered to the person proposing to solemnize it a 
certificate, Form 1, showing that such proclamation has been made.

(3) Every such proclamation shall be made on a Sunday, im­
mediately before the service begins or immediately after it ends, or 
at some intermediate part of the service.

(4) The certificate of proclamation shall be signed by the 
clergyman, minister, clerk, secretary or other person who actually 
proclaimed the same, and shall show the official position of the per­
son who signs it. R. S. O. 1897 c. 162, s. 4.

5.— (1) No marriage shall be solemnized under the authority 
of any proclamation of intention to intermarry, unless such proclama­
tion has been made at least one week previously, nor unless the 
marriage takes place within three months after the Sunday upon which 
the proclamation was made : nor shall a marriage be solemnized 
under the authority of any license or certificate unless within three 
months after the date thereof.

(2) No clergyman, minister or other person shall solemnize a 
marriage between the hours of 10 o’clock after noon and 6 o’clock 
before noon unless he is satisfied from evidence adduced to him that 
the proposed marriage is legal and that exceptional circumstances 
exist which render its solemnization between those hours advisable.

(3) No clergyman, minister or other person shall solemnize a 
marriage without the presence of at least two adult witnesses, and 
two or more of such witnesses shall affix their names as witnesses to 
the record in the register prescribed by section 24.
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(4) No clergyman, minister or other person who is an issuer of 
marriage licenses shall solemnize the marriage in any case in which 
he has issued the license or the certificate provided for by section 7 
authorizing such marriage, but this subsection shall not apply to any 
of the Provisional Judicial Districts except Muskoka. R. S O. 1897, 
c. 102, s. 5 (1-4).

(5) The certificate or license to marry or the certificate of 
proclamation, where such certificate is required, shall be left with 
the clergyman, minister or other person who solemnizes the marriage, 
and he shall forthwith after such solemnization endorse upon the 
certificate or license the date of the marriage and the names and 
descriptions of the witnesses, and thereupon forward such certificate 
or license to the Registrar-General. R. 8. O. 1897, c. 102, s. 5 (5) ; 
5 Edw. VII. c. 13, e. 15 (1).

6. No clergyman, minister or other person who solemnizes a 
marriage ceremony after banns have been published or a license or 
certificate has been issued under this Act in respect thereto, shall be 
subject to any action or liability for damages or otherwise by reason 
of there having been any legal impediment to the marriage, unless 
at the time when he performed the ceremony he was aware of the 
impediment. It. S. O. 1897, c. 102, s. 0.

7. A certificate, Form 2. according to the circumstances of the 
case, may, at the option of the applicant, be substituted and shall 
have the same legal effect as a license. R. 8. O. 1897, c. 102, s. 7.

Issue of Licenses and Certificates.

8. Licenses and certiflea es ‘..all be issued from the office of the 
Provincial Secretary, and shall ne furnished to persons requiring the 
same by such persons as the Lieutenant-Governor in Council may 
appoint for that purpose. R. 8. O. 1897, c. 102, s. 8.

9. Every license under the hand and seal of the Lieutenant- 
Governor or his deputy and every certificate signed by the Provincial 
Secretary, or Assistant Provincial Secretory, for the purpose of the 
solemnization of a marriage, shall be and remain valid, notwithstand­
ing that the Lieutenant-Governor or his deputy, or the Provincial 
Secretory, or the Assistant Provincial Secretary, has ceased to hold 
office before the time of the issue of the license or certificate. R. S. O. 
1897, c. 1G2, s. 19.

10. If any person issues any license or certificate for the 
solemnization of marriage without the authority of the Lieutenant- 
Governor in Council unless under the authority of section 11, he shall 
incur a penally of $100 for every license or certificate so issued re­
coverable under The Ontario Summary Convictions Act. R. S. O. 
1897, c. 102, s. 10.

Appointment of Deputy Issuers.

11.— (1) An issuer of marriage licenses or certificates may with 
the approval, in writing, of the Mayor or Reeve of the local munici­
pality wherein he resides, when prevented from acting by illness or 
accident, or where his temporary absence is contemplated, appoint by 
writing under his hand a deputy to act for him.

(2) The deputy while so acting shall possess the powers and 
privileges, as to administering necessary oaths and otherwise, of the 
issuer appointing him.

(3) The Issuer shall, upon appointing a deputy, forthwith trans­
mit to the Provincial Secretary a notice of the appointment, and of the
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« a une thereof, and of the name and official position of the person by 
whom the appointment has been approved, and the Lieutenant-Gover­
nor may at any time annul the appointment.

(4) Where there is no Mayor or Reeve to give the approval 
required by subsection 1, the issuer may without such consent, ap­
point such deputy, and the licenses or certificates issued by such 
deputy shall l>e deemed to authorize the solemnization of marriages 
at the same places as licenses or certificates issued by the issuer, and 
no irregularity in the appointment of a deputy shall affect the validity 
of u license or certificate issued by him. R. S. O. 1807, c. 162, s. 11.

(5) The deputy shall sign each license and certificate issued by 
him with the name of the issuer as well as his own name in the 
following manner:—“ I. It.—Issuer of Marriage Licences, per C.U., 
Deputy-Issuer." R. S. O. 1SD7. c. 162, s. 12, part.

Effect of Irregular Issue of License or Certificate.

12. No irregularity in the issue of a license or certificate where 
it has been obtained or acted on in good faith shall invalidate a 
marriage solemnized in pursuance thereof. R. S. O. 1807, c. 162,

Unissued Licenses or Certificates.

13. Every issuer of licenses or certificates and every other per­
son having unissued licenses or certificates in his possession, power, 
custody, or control, shall, whenever required so to do. transmit the 
same to the Provincial Secretary: and the property in all unissued 
licenses and certificates shall be and remain in His Majesty. It. S O. 
1807, c. 162. s. 13.

Expenses of Procuring Licenses.

14. All expenses incident to providing licenses and certificates 
shall be paid by the issuer thereof. It. S. O. ISO'., c. 162, s. 14.

MARRIAGE OF PARTY UNDER 18 YEARS.

15.—(1) Where either of the parties to an intended marriage 
not a widower or a widow is under the age of eighteen years, the 
consent of the father, if living, or. if lie be dead, of the mother, if 
living, or of a guardian, if any has been duly appointed, shall be 
required before the license is issued, or before the proclamation of 
the intention of the parties to intermarry is made.

(2) Where such consent is necessary, no license or certificate 
shall be issued without the production of the consent, and the issuer 
or deputy-issuer shall satisfy himself of the genuineness of the con­
sent by satisfactory proof in addition to the affidavit required of one 
of the parties.

(3) In the case of a party under the age of eighteen years and 
not being a widower or a widow, if the father and mother are dead 
and there is no guardian duly appointed, the issuer or deputy-issuer, 
on being satisfied as to the facts, may grant the license or certificate.

(4) Where the parent whose consent is required, though living, 
is not a resident of Ontario, and is not in Ontario at the time of the 
application for a license or certificate, and the party under the age 
of eighteen years is and has been so resident for the next preceding 
twelve months, the issuer or deputy-issuer, on being satisfied by evi­
dence of these facts, may grant the license or certificate. R. S. O. 
1807, c. 162, a. 15.

C.L.—fiTII ED. 18
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16. No license or certificate shall be issued to any person under 
the age of fourteen years, except where a marriage is shown to be 
necessary to prevent the illegitimacy of offspring, and a certificate to 
that effect is given by a legally qualified medical practitioner known 
to the issuer or deputy-issuer, and except in such a case no person 
shall célébra'e the marriage ceremony in any case in which either of 
the contracting parties is under the age of fourteen^ years, to the 
knowledge or information of such person. It. S. O. 1897, c. 162, s. 16. 
Part.

PENALTY FOR MARRYING IDIOT OR INSANE PERSON.

17. If any minister, clergyman or other person solemnizes a 
marriage knowing or having reason to believe that either of the 
parties to it is an idiot <*r insane, he shall incur a penalty of $r>00, 
and shall also, in the discretion of the Court, be liable to imprison­
ment for any period not exceeding twelve months. It. 8. O. 1897, c. 
162, s. 16, amended.

AFFIDAVIT FOR ISSUE OF LICENSE OR CERTIFICATE.

18.— (1 ) Before a license or certificate is issued, one of the 
parties to the intended marriage shall personally make an affidavit, 
Form 3, before the issuer or deputy-issuer which shall state :

(o) In what county or district it is intended that the marriage 
shall be solemnized, and in what city, town, village, or 
place therein ; and

(6) That he or she believes there is no affinity, consanguinity, 
prior marriage, or other lawful cause or legal impedi­
ment to bar or hinder the solemnization of the marriage ;

(c) That one of the parties has for the space of fifteen days 
immediately preceding the issue of the license or certifi­
cate had his or her usual place of abode within the 
county or district in which, for either municipal or 
judicial purposes, the local municipality or place in 
which the marriage is to be solemnized lies ;

Or, if the county or district in which it is intended that the 
marriage shall be solemnized is not that in which either 
of the parties has for the space of fifteen days immedi­
ately preceding the issue of the license or certificate, 
hail his or her usual place of abode, that the reason for 
having the marriage solemnized in such place is not to 
evade due publicity or for any other improper purpose ;

(rf) The age of the deponent, and that the other contracting 
party is of the full age of eighteen years, or the age of 
such other contracting party, if under the age of eighteen 
years, as the case may be:

(r) The condition in life of each of Hie parties, whether 
bachelor, widower, spinster or widow, and

(/) The facts necessary to enable the issuer or deputy-issuer 
to judge whether or not the required consent has been 
duly given in the case of any party under the age of 
eighteen years, or whether or not such consent is neces­
sary. R. 8. O. 1897, c. 162. s. 17.

(2) Where a party who is not a widower or a widow is under 
the age of eighteen years, the written consent of the person whose 
consent to the marriage is required shall be produced and annexed to 
the affidavit, and its execution shall he verified by affidavit which shall 
he made before the issuer or deputv-issuer. R. S. O. 1897, c. 162, 
». IK
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19.- - (1 ) Vpon the back or at the foot of the printed forms of 
affidavits to be made by the parties shall be printed a memorandum. 
Form 5. showing the degrees of affinity and consanguinity which bur 
or hinder the solemnization of marriage between them ; and no affidavit 
shall be acted upon by the issuer or deputy-issuer which has not such 
memorandum printed thereon; and upon the back or at the foot vf 
the certificates or licenses issued shall be printed such extracts from 
this Act as are necessary to show what persons are authorized to 
solemnize marriage in Ontario, or an epitome of the provisions in 
reference thereto.

(2) The issuer, or deputy-issuer, before admiuisti ring the oath, 
shall see that the applicant is aware what degrees of affinity or con­
sanguinity are a bar to the solemnization of marriage. R. S. O. 1897, 
c. 162, 8. 1».

(3) The degrees of affinity and consanguinity within which if 
persons are related they are prohibited from contracting marriage 
with each other, as declared in and by the Statute passed in the 28th 
year of Ilia Majesty King Henry VIII., chapter 7, section 7, as modi­
fied by the Revised Statutes of Canada, IfHMl, chapter 105, are set forth 
in Schedule A.

(4) If at any time hereafter changes are made in the law affect­
ing the degrees of relationship within which marriage may not be law­
fully contracted, the Lieutenant-Governor in Council may direct such 
changes to be made in Form 5, so as to make it conformable to the 
law for the time being. 2 Edw. VII. c. 2.*$, s. 1.

LICENSE NOT TO BE ISSUED IN CERTAIN CASES.

20 —(1) Where the person having authority to issue the license 
or certificate has personal knowledge that the facts are not as re­
quired by section 1Ô, he shall not issue the license or certificate; and 
if he has reason to believe or suspect that the facts are not as so re­
quired, he shall, before issuing the license or certificate, require further 
evidence to his satisfaction in addition to the affidavit prescribed by 
section 17.

(2) The issuer or deputy-issuer shall keep on record the affidavits 
or depositions proving the facts of which he is required to be satisfied 
before issuing a license or certificate.

(3) Every issuer or deputy-issuer of marriage licenses shall 
immediately upon issuing a marriage license or certificate, till up on 
a form, endorsed upon the affidavit prescribed by section 17 the par*- 
tieulars contained in Form 5, or such of them as he is then able to 
give, and shall forward the same forthwith to the Registrar-Geneml. 
R. S. O. 1897, c. 162, s. 20, part. Amended.

21. Every issuer of marriage licenses shall, on making applica­
tion to the Provincial Secretary for a new supply of licenses, certify 
that a complete return of every license issued by him or his deputy- 
lias been forwarded to the Registrar-General. R. S. O. 1897, c 102. 
s. 20. part; 5 Edw. VII. c. 1.3, s. 15 (2).

FEES FOR LICENSE.

22. No fee shall he payable for a license or certificate, except, 
the sum of $2. which the issuer of the license or certificate shall b*' 
entitled to retain for his own use ; but the Lieutenant-Governor in 
Council may from time to time reduce the sum so payable. R. S. O. 
1897, c. 162, s. 21.

MARRIAGE OUT OF CHURCH VALID.

23. It shall not be a valid objection to the legality of a marriage 
that the same was not solemnized in a consecrated church or chapel, 
or within any particular hours. R. S. O. 1897. c. 162, s. 22.



THE CANADIAN LAWYER.276

MARRIAGE CERTIFICATES.

24. Every clergyman, minister or other person who solemnizes a 
marriage, and the clerk or secretary of a society of (junkers, or of 
the meeting at which the marriage is solemnized, shall, at the time of 
the marriage, if required by either of the parties thereto, give » certifi­
cate of the marriage under his hand, specifying the names of the per­
sons married, the time of the marriage, and the names of two or more 
persons who witnessed it, and specifying also whether the marriage 
was solemnized pursuant to license or certificate under this Act, or 
after proclamation of intention to intermarry: and the clergyman, 
minister, clerk or secretary may demand twenty-five cents for a certi­
ficate given by him from the person requiring it. K. S. (_>. 1807, c.
102, s. 23.

REGISTRATION OF MARRIAGES.

25. Every clergyman, minister, or other person authorized to 
solemnize marriage shall, immediately after he has solemnized a mar­
riage, enter in a register, to be kept by him for tin* purpose, unless a 
similar register is kept in the church at which he officiates, in which 
ease the entries shall be made in that book, the particulars mentioned 
in Form 4. and shall authenticate the same by his signature. R. N. O. 
i<!>7 e. 162, -, 84.

26 —(1) Every clergyman, minister or other person authorized 
to solemnize marriage, where a marriage register is not already pos- 
ae—od by any church or congregation over which he is placed or has 
charge, shall make application for a register to the clerk of the local 
municipality within which the church or congregation is situate, and 
the clerk shall thereupon supply such register at the cost of the muni­
cipality.

(2) One additional register may be supplied at tin- cost of the 
municipality to any clergyman, minister or other person authorized to 
solemnize marriage, and a register shall also, on application, be sup­
plied at the like cost to any clergyman or minister in the municipality 
who is not in charge of a church or congregation.

(3) Every clergyman or minister in charge of a church or con­
gregation in an unorganized township shall, upon a written application 
to be made by him to the Registrar-General, receive a registi-r, to be 
supplied by the Registrar-General. R. S. O. 1807, c. 102, s. 2Ô, 
amended. .

(.1# to returns to be made see The 1 ital Statistics Act, 8 Edw. 
VII. c. 28, ». 21.)

27. The register, by whomsoever furnished, shall be the property 
of the denomination or body to which the clergyman, minister or other 
person t<> whom it i< delivered belongs at tin- time <>f tin- delivery 
thereof, and where he is in charge of a particular congregation of such 
denomination, it shall belong to the trustees or other body in which, 
the property of the church or meeting house used by such congrega­
tion for Its ordinary services is vested. R. S. O. 1807. c. 102. s. 20.

COPIES OF ACT TO BE SUPPLIED ON REQUEST.

28. Printed copies of this Act shall be furnished in pamphlet 
form by the Clerks of the Pence, by mail if desired, post paid, to any 
person applying therefor, upon payment of ten cents for each copy, 
and the Clerks of the Peace may obtain from the King's Printer as 
many copies ns they may require at the rate of fifty cents per dozen. 
R. 8. O. 1807, c. 102, s. 27.
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CERTAIN MARRIAGES VALIDATED.

29. Any marriages which, before the 1st day of April. 1889, had 
been solemnized in this Province by clergymen or ministers duly or­
dained or appointed as such according to the rites and ceremonies of 
the churches to which they belong, or by commissioners or staff officers 
of the Salvation Army, between persons not under any legal disquali­
fication for entering into the contract of matrimony are hereby de­
clared to have been and to be lawful and valid marriages, so far ns 
respects the civil rights in this Province of the parties or their issue, 
and so far ns respects all matters within the jurisdiction of the On­
tario Legislature, notwithstanding that the person who solemnized any 
such marriage was not at the time a resident of this Province :

Provided that the parties thereafter lived together and cohabited, 
as man and wife, and that the validity of the marriage had not, be­
fore the said date, been questioned in any suit or action ; ami

Provided, further, that nothing in this section shall make valid 
any such marriage in ease either of the parties thereto has since con­
tracted matrimony according to law : and in such a case the validity 
of the marriage by a non-resident shall lie determined as if this sec­
tion had not been passed. It. S. O. 1897. c. 102, s. 28: 02 V. (2) 
c. 11. s. 17.

30. Any marriages which before the 4th day of May. 189], had 
been solemnized in this Province according to the rites, usages and 
customs of the religious society called the Society of Friends, com­
monly called Quakers, between persons not under any legal disquali­
fication for entering into the contract of matrimony, are hereby de­
clared to have been and to be lawful and valid marriages so far as, 
respects the civil rights in this Province, of the parties, or their issue, 
ami so far as respects all matters within the jurisdiction of the On­
tario Legislature.

Provided that the parties thereafter lived together and cohabited 
as man and wife, and that the validity of the marriage had not been 
questioned in any suit or action before the tenth day of February. 
1891 ; and

Provided, further, that nothing in this section shall make valid 
any such marriage in case either of the parties thereto had since such 
marriage, and before the 4th day of May. 1891, contracted matrimony 
according to law ; and in such case the validity of the marriage shall 
be determined as if this section had not been passed. It. S. O. 1897. 
c. UÎ2. s. 29.

31. Every marriage solemnized in this Province before the 20th 
day of April, 1904, according to the rites, usages and customs of the 
“ Farringdon Independent Church,” by an elder thereof, is hereby de­
clared to have been and to be lawful and valid, so far as respects the 
civil rights in this Province of the parties and their issue, and so far 
as respects all matters within the jurisdiction of the Ontario Legisla-

Provided that the parties thereafter lived together and cohabited 
as man and wife, and that the validity of the marriage had not there­
tofore been questioned in any suit or action : and

Provided, further, that nothing in this section shall make valid 
any such marriage in case either of the parties thereto had since such 
marriage and before that date contracted matrimony according to law. 
and in such case the validity of the marriage shall be determined as 
if this sect ion had not been passed. 4 Edw. VII. c. 10, s. 40.

32. Any marriages which, prior to the 1st of January, 1890. were 
solemnized according to the law of the Province of Manitoba in that 
portion of the Province of Ontario lying west of the meridian of the
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confluence of the Ohio and Mississippi Rivers, between persons not 
under a legal disqualification to contract such marriage, are hereby 
declared to have been and to be lawful and valid marriages so far as 
respects the civil rights in this Province of the parties or their issue, 
and so far as respects all matters within the jurisdiction of the Ontario 
Legislature.

Provided that the parties thereafter lived together and cohabited 
as man and wife, and that the validity of the marriage had not there­
tofore been questioned in any suit or action ; and

Provided, further, that nothing in this section shall make valid 
any such marriage in case either of the parties thereto had since such 
marriage contracted matrimony according to law. and in such case the 
validity of the marriage shall be determined as if this section had not 
been enacted.

Provided, further, that nothing in this section shall validate any 
marriage or alleged marriage which may have lieen contracted by one 
James Gordon Bennett, who died in the City of Winnipeg, in the 
Province of Manitoba, in the year 1004. 8 Edw. VII. c. 33, s. 40.

33. Every marriage heretofore or hereafter solemnized between 
persons not under a legal disqualification to contract such marriage 
shall, after three years from the time of the solemnization thereof, 
or upon the death of either of the parties before the expiry of such 
time, be deemed a valid marriage so far as respects the civil rights 
in this Province of the parties or their issue, and in respect of all 
matters within the jurisdiction of the Legislature of Ontario, notwith­
standing that the clergyman, minister or other person who solemnized 
the marriage was not duly authorized to solemnize marriage, and not­
withstanding any irregularity or insufficiency in the proclamation of 
intention to intermarry or in the issue of the license or certificate, 
or notwithstanding the entire absence of both.

Provided that the parties, after such solemnization, lived together 
and cohabited as man and wife, and that the validity of the marriage 
was not before such death or before the expiry of such thre years 
questioned in any suit or action : and

Provided, further, that nothing in this section shall make valid 
any such marriage in case either of the parties thereto has before the 
death of the other and before the expiration of such three years con­
tracted matrimony according to law. and in such case the validity of 
the marriage shall be determined as if this section had not been passed. 
R. S. O. 1897. c. 102, s. 30.

HIGH COVRT MAY DECLARE CERTAIN MARRIAGES INVALID.

34.— (1 ) Where a form of marriage has been or is gone through 
between persons either of whom is under the age of is years without 
the consent required by section 15, in the case of a license, or where, 
without a similar consent in fact, such form of marriage has been or 
is gone through between such persons after a proclamation of their 
intention to intermarry, the High Court, notwithstanding that a 
license or certificate was granted or that such proclamation was made 
and that the ceremony was performed by a person authorized by law 
to solemnize marriage, shall have jurisdiction and power in an action 
brought by either party who was at the time of the ceremony under 
the age of 18 years, to declare and adjudge that a valid marriage was 
not effected or entered into.

Provided that such persons have not after the ceremony cohabited 
and lived together as man and wife, and that the action is brought 
before the person bringing it has attained the age of 10 years.

(2) Nothing in this section shall affect the excepted cases men­
tioned in section 10 or apply where after the ceremony there has
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occurred that which if a valid marriage had taken place would hare 
been a consummation thereof.

(3) The High Court shall not be bound to grant relief in the 
cases provided for by this section where carnal intercourse has taken 
place between the parties before the ceremony. 7 Edw. VII., c. 23, 
a. 8.

35.— (1 ) No declaration or adjudication that a valid marriage 
was not effected or entered into shall in any case be made or pro­
nounced upon consent of parties, admissions, or in default of appear­
ance or of pleading or otherwise than after a trial.

(2) At every cuch trial the evidence shall be taken viva vora 
in open court, but nothing in this subsection shall prevent the use of 
the depositions of witnesses residing out of Ontario or of witnesses 
examined <U bene e*se. where, according to the practice of the Court, 
such depositions may be read in evidence.

(3) The Court may. of its own motion, require lioth or either of 
the parties to be examined before the Court touching the matters in 
question in the action.

(4) No trial shall be had until after ten days’ notice to the 
Attorney-General for Ontario.

(5) The Attorney-General may intervene at the trial or at any 
stage of the proceedings and may adduce evidence, examine and cross- 
examine witnesses in like manner as a party defendant, and shall have 
the same right of appeal from any such declaration or adjudication! 
as a party defendant has. 0 Edw. VII., c. 02.

REPEAL.

36. The following Acts and parts of Acts are repealed : Chapter 
102 of the Revised Statutes of 1S97 : section 17 of Chapter 11 of the 
Acts passed in the 2nd Session of the 02nd year of the reign of Her 
late Majesty Queen Victoria ; Chapter 23 of the Acts passed in the 
2nd year, sections 39 and 40 of Chapter 10 of the Acts passed in the 
4th year, section 15 of Chapter 13 of the Acts passed in the 5th year, 
section 27 of Chapter 19 of the Acts passed in the 0th year, section. 
S< of Chapter 23 of the Acts passed in the 7th year, section 40 of 
Chapter 33 of fhe Acts "passed in the Sth year, and Chapter 02 of the 
Acts passed in the 9th year of the reign of Ilis late Majesty King 
Edward VII.

37. This Act shall come into force on the 1st day of September,
1011.
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MASTER AND SERVANT.

In law the terms “ Master ” and “ Servant ” have a wider 
definition than is given them in their popular signification, 
and are more nearly construed by the terms “ Employer ” 
and “ Employed.” Contracts of this nature (as, indeed, all 
other contracts) are best put in writing. If this rule were 
generally observed, much expensive and vexatious litigation 
would be avoided. Contracts for service not to be performed 
within a year must by law be committed to writing, and must 
be signed by the party to be held liable thereon or his agent 
duly authorized. If this is not done the contract is invalid 
and cannot be enforced. Where writing is employed, care 
should be taken that the full terms and stipulations agreed 
upon be embraced in the document, and both parties should 
sign it, before a witness if possible.

A general verbal hiring, without stipulations as to the 
periods of payment, etc., will be constnied by law, and in 
the absence of facts leading to a contrary conclusion, to be 
a hiring for a year. But if there be stipulations as to the 
periods of payment, as, for instance, the payment of wages 
by the week or month, these circumstances may determine 
the hiring to be a weekly or monthly hiring, and then the 
law applicable to a weekly or monthly hiring will apply. 
General custom will also regulate the determination of this 
point.

With regard to menial or domestic servants, a well estab­
lished custom prevails: the master may terminate the con­
tract at any time by giving a month’s notice, or by payment 
of a month’s wages, and the servant, on his part, by a similar 
notice, or forfeiture of a month’s wages. But a governess 
xnd tutors are not domestic servants, and this rule will not 
apply to them. Their engagements, in the absence of ex­
press stipulation, will be presumed to be yearly engagements, 
terminable on three months’ notice, or payment of three 
months’, or one quarter’s salary. The quarter’s notice may 
terminate the engagement at any time, not necessarily the 
end of a current year.

Employees are sometimes paid by a stated proportion or 
percentage, of the profits of the employer’s business being 
given them, either in lieu of, or in addition to, wages or 
salary. Such agreements should invariably be in writing 
and carefully prepared, in order that the contract may not 
be construed as one of partnership, with all its incidents, 
such as the employee’s right of demanding an account of the
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business, etc., and, on the other hand, his responsibility for 
its debts.

In the absence of an express contract between the parties, 
an agreement of hiring may be presumed from the mere fact 
of the service, unless the service has been with near relations. 
For example, if a man serves another in the capacity of a 
book-keeper or farm servant or groom, for a continued period, 
the law presumes that the service has been rendered in ful­
filment of a contract of hiring or service, and if nothing has 
been said about wages, the law presumes that the parties 
agreed for such wages as are customary or reasonable in that 
class of employment. But where the service has been with 
a parent, or near relation, of the party serving, a hiring i- 
not presumed by the law, but must be expressly proved to 
support a claim for wages; for such services are often render­
ed as acts of charity or kindness, and are not presumed to be 
paid for unless a special agreement has been made.

A groom or coachman, occupying rooms over a coach 
house, or stable, or a lodge-keeper or farm servant occupying 
a separate house upon his master's premises, does not thereby 
become a tenant, requiring due notice to quit before being 
legally required to give up the premises occupied. The ques­
tion of whether such person becomes a tenant as well as a 
servant is sometimes one difficult to determine, but if there 
is no lease given, or rent paid by the servant (even though 
the benefit of the occupation of such premi- - be taken into 
account in fixing the amount of wages), and the occupation 
be for the more convenient rendering of th. -ervices required 
of the employed, there can be, general' -peaking, no ten­
ancy implied. The occupation of the ant is that of his 
master.

The servant must enter u|H>n his duties at the time agreed; 
and must serve during the period specified, or until the con­
tract is legally put an end to. as by notice, etc. He must 
obey all lawful commands, and perform all such services as 
are usually required of one in his class of employment, or 
such as he has specially agreed to perform; but cannot be 
required to go beyond this, or serve in a capacity not origin­
ally contemplated. He must be fa.ithful, obedient and 
honest in his employment. His failure in these respects 
may subject him to dismissal or an action for breach of con­
tract on the part of his master. If the service in which he 
is employed is one requiring a certain amount of skill, the 
fact of his entering voluntarily upon the employment is 
taken as an implied guaranty on his part that he is possessed 
of such necessary skill, and his want of it is a breach of the
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contract. While not generally liable for mere accidents or 
unintentional acts resulting in loss to the master or destruc­
tion of the master’s property, he is yet responsible for negli­
gence causing lose, more especially if repeated.

Wilful disobedience, habitual neglect of just and reason­
able orders, repeated absence without leave, or refusal to per­
form work, on the part of the servant, justifies the master 
in dismissing him without the usual notice.

The servant is also responsible to his master in damages 
for any fraud or wrongful act which renders the master liable 
in damages to a third person.

The master must receive the servant into his service, so 
as to permit him to earn his wages, unless, indeed, he have 
such grounds for refusing as would justify him in immedi­
ately dismissing the servant if received.

Having received him, the master must retain and employ, 
him during the term stipulated, or until the contract is 
legally dissolved in the performance of the duties contem­
plated in the agreement of hiring, and pay him his lawful 
wages or compensation. He cannot require the performance 
of unusual services, or such as subject the servant to danger 
of life or limb, where such is not specifically agreed to by 
the servant. The implements, tools, machinery or engines 
which he supplies for his servants or workmen in their em­
ployment must be in proper condition and reasonably safe 
to protect the workmen against unnecessary hazards. And 
should such be in an unsafe condition, the servant is jus­
tified in refusing to work with them. If the servant, how­
ever, with full knowledge of the defect of the implement or 
machine, chooses voluntarily to work with it, the master will 
not be responsible for injuries occasioned the servant through 
such defects.

A servant or workman has a right to expect that his 
fellow workmen employed by his master to assist him in any 
work are reasonably competent for employment in such 
work, and should they be not so, and it be proved 
that the master was negligent in their selection, and in fact 
had no grounds for believing them competent, he would be 
liable for injuries arising through their ignorance or unskil­
fulness. But otherwise a master may be said to he not liable 
for injuries sustained by the latter through the negligence 
of a fellow servant; but he will be responsible for any acci­
dent which occurs to a servant through the master’s own 
personal negligence.

A servant who is aware of the risks incident to his em­
ployment, impliedly accepts them, and cannot hold his master
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liable for damages he may suffer in the ordinary course of 
that employment.

Should the servant, in obedience to his master's order, do 
any act apparently lawful, or not to the servant’s knowledge 
unlawful, but thereby incur any civil responsibility to dam­
ages to another person, he is entitled to call upon his master 
to protect and indemnify him from any loss sustained. But 
if the servant, in obedience to an order, knowingly performs 
a criminal act, he cannot seek such indemnity.

In regard to domestic servants, it is impliedly in their 
contract of hiring that they shall be supplied with proper 
food, shelter, bedding and other necessaries. The master 
is not, however, compelled to pay for medicines or medical 
attendance. Where the servant falls ill or is temporarily 
incapacitated for work by hurt or accident in his master’s ser­
vice, no deduction of wages for the time lost should be made.

A master is not justified in inflicting corporal punish­
ment upon a servant of full age. Any attempt to do so 
renders him liable for an assault. Moderate punishment may 
be resorted to in case of a child who is a servant or appren­
tice, for sufficient cause, as continued and wilful dis­
obedience.

In the absence of stipulation, the servant is entitled to 
such wages as are fair, or usual for the class of work per­
formed or services rendered, or such as a jury will award.

Where a servant is discharged by his master for good and 
sufficient cause, he cannot claim wages already earned by 
him previous to such discharge, thougli not yet payable ac­
cording to the terms of the contract of hiring.

The death of either servant or master concludes the con­
tract, and in the absence of custom or statute, wages for the 
broken period between the last regular day of payment and 
the death cannot be recovered.

The right of discharge is based upon the assumed breach 
of the contract by the servant himself. It implies the right 
of the master to dismiss the servant immediately, without 
waiting for the expiration of the stipulated term of service 
and without giving the ordinary length of notice.

A discharged servant who refuses to leave the premises 
is a trespasser who may be put off by force.

In the absence of special agreement or custom in the 
trade or occupation the servant is not entitled to legal 
holidays.

A master is not bound to provide medical attendance 
for a servant in case of illness or accident.
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The parent of a minor is not entitled to be paid the 
minor's wages.

The law relating to Apprentices is separately dealt with 
in a former chapter.

Strikes and Boycotting are treated hereafter in a separate 
chapter.

ONTARIO.

By the provisions of 10 Ed. VII. cap. 73, no voluntary 
contract of service is to he binding on any of the parties 
for a longer term than nine years from the date of the 
contract.

Verbal agreements of service shall not exceed one year 
in duration, but all agreements for service shall be binding 
on the parties thereto for the due fulfilment thereof. Dis­
putes with respect to the terms of the agreement, or any­
thing pertaining thereto, misusage of a servant, non-pay­
ment of wages, etc., are determined before a Justice of the 
Peace. Any agreement or bargain, verbal or written, ex­
press or implied, made between any |>erson, and any other 
person not a resident of Canada, with reference to the em­
ployment of such other person within the Province, and 
made previous to the migration or coming into Canada of 
the person to be employed, shall be, as against such person, 
void and of no effect. But this does not apply to the em­
ployment of skilled foreign workmen upon new industries, 
or at any industry where skilled workmen cannot otherwise 
be obtained; nor to teachers, professional actors, artists, lec­
turers or singers. Special classes of workmen are also, in 
this Province, affected by the provisions of “ The Railway 
Accidents Act,” R. S. 0. 1897, c. 266; “ The Ontario Fac­
tories Act,"’ R. S. 0. 1897, cap. 256; “ The Workmen’s Com­
pensation for Injuries Act,” R. S. 0. 1897, cap. 160, the first 
named of which requires certain safeguards to he taken 
by Railway Companies in the interests of their employees, 
the second named secures valuable rights to employees in 
factories; and the third determines certain rights of em­
ployees against their employers for injuries sustained by 
reason of defective machinery and appliances, or the co­
employment of incompetent overseers or workmen. An 
extended notice of these statutes is not in this place 
necessary, inasmuch as reference to the very words and 
terms of the Act is indispensable to all affected hv them.

By 10 Ed. VII. cap. 72, upon any assignment for the 
general benefit of creditors, or upon winding up of joint stock 
companies, the wages or salary of employees who were such



MASTER AND SERVANT. 285

at the date of the assignment or winding up order, or within 
one month prior thereto, not exceeding three months’ wages 
or salary, shall rank upon the assets in priority to iiie claims 
of ordinary or general creditors. For the residue, if any, 
of their claims, such persons may rank as ordinary or general 
creditors. Employees of execution debtors are similarly pro­
tected. The Act applies to wages or salary, whether the em­
ployment in respect to which the same is payable be by the 
day, by the week, by the job or piece, or otherwise.

Application may be made to any Justice of the Peace 
to enforce the above law.

Such Justice may also summon any master or employer, 
against whom complaint is made by a servant or labourer for 
non-payment of wages, to appear before such Justice, and 
may examine into the complaint, and may discharge the 
servant or labourer from the service or employment of such 
master, and may direct the payment to him of any wages 
found to be due, not exceeding forty dollars, to be levied 
with costs against the master, if not paid in eight days.

NEW BRUNSWICK.

C. S. X. B. cap. 14!) respecting the securing of wages to 
wage-earners is practically identical in terms with It. S. 0. 
18!)*, cap. 156. There are no statutory provisions as to 
terms of service. The Workmen's Compensation for In­
juries Act, C. S. N. B. cap. 146, as it has been amended, 
does away with the Common Law rule that one servant 
may not sue his master for injuries caused by the negli­
gence of a fellow servant.

NOVA SCOTIA.

The general principles set forth above respecting the 
relations of master and servant are in force in Xova Scotia. 
Special classes of workmen are also affected bv the provi­
sions of “The Xova Scotia Factories Act” (Acts 1901 
cap. 1), “ The Employers' Liability Act ” (11. S. X. S. 
1900 cap. 179). “The Fatal Injuries Act” (R. S. X. S. 
cap. 178), “ The Workmen's Compensation Act (Acts 
1910, cap. 3), each of which is similar to the Ontario sta­
tute on the same subject.

By II. S. N. S. cap. 145, upon an assignment for the 
benefit of creditors, the assignee is required to pay in 
priority to the claims of the ordinary or general creditors 
all arrears of wages or salaries of all employees of the
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insolvent not exceeding three months" wages or salary; 
employees are entitled to rank as ordinary creditors for 
anv balance of their claims.

MANITOBA.

Contracts of hire for personal service for a period longer 
than a year must be in writing and signed by the party 
charged therewith, and no voluntary contract of service is 
binding on either party for a longer term than nine years 
from its date.

Any hired clerk, journeyman, apprentice or servant, or 
labourer, who is guilty of ill-behaviour, drunkenness, refrac­
tory conduct, or idleness, or of deserting service or duties, 
or absenting himself without leave of his employer, or re­
fusing or neglecting to perform his duties, or to obey the 
lawful commands of his master or mistress, or who is guilty 
of dissipating the property of his master or mistress, or of 
any unlawful act injuriously affecting their interests, shall 
be liable, upon conviction before a Justice of the Peace, to 
a penalty not exceeding twenty dollars and costs.

The same penalty may be inflicted on any domestic ser­
vant, journeyman or labourer, who deserts or abandons his 
service or job, or who neglects or refuses to perform the job 
or work for which he or she was engaged, before the time 
agreed upon, or before the completion of the agreement. 
Persons knowingly harbouring or concealing a servant or ap­
prentice who has abandoned the service of his master or 
mistress, or instigating any servant or apprentice to abandon 
such, arc liable to the same penalty.

Suits for wages up to $100 may be brought before any 
Justice of the Peace or ]mlioe magistrate in the muni­
cipality or (County Court) judicial division in which the 
person complained against resides.

18. For the purpose of determining the amount which 
the justice or justices or magistrate may think jusl and 
reasonable under the circumstances of the case, he or they 
may take into consideration any damages or loss alleged 
to have been occasioned to the employer by reason of any 
wilful or malicious act or neglect of the servant or work­
man during the period of the employment in respect of 
which the cause of complaint has arisen, or by reason of 
any breach committed by the servant or workman of the 
eontract of service between them, and shall state in his 
finding of fact of having considered such damages and to 
what extent the same were allowed; but sueh justice or
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•justices or magistrate shall have no jurisdiction to award 
anv balance or sum in favour of the employer.

An appeal to a County Court Judge may be taken 
against any decision of a justice of the peace or police 
magistrate, except in any case where the amount for which 
such judgment is rendered or order made does not exceed 
the sum of twenty-five dollars, and where witnesses have 
been heard and the judgment has been rendered or order 
made by any police magistrate having jurisdiction in the 
territorial division in which the judgment or order may 
have been rendered or made. An appeal may also be 
taken in any case where the magistrate has taken into 
consideration the question of damages occasioned by 
reason of any wilful or malicious act or negligence of the 
servant or workman as aforesaid.

Every builder or contractor, whether chief contractor or 
sub-contractor, employing workmen by time or by piece­
work to carry out his contract, is required to keep a pay list 
drawn up in the form of a schedule "A” (see page 288), 
showing the names and wages or price of the work of such 
workmen ; and every payment made to them shall be attested 
by the signature or cross of each of such workmen, made in 
presence of a witness who shall also sign the pay-list; and 
any proprietor may require the production of such pay-list 
before the payment of any amount claimed to be due on 
such work.

It is the duty of the proprietor for whom the work is 
being done, from time 'to time, to see that the workmen who 
appear by the pay-list to be unpaid, arc paid what is owing 
them by the builder or contractor; and until the workmen 
are paid in full the proprietor is, to the amount of the con­
tract price, equally liable with the builder or contractor to 
the workmen directly for such amounts owing, and may be 
sued as the contractor could be.

The builder or contractor may register a copy of the 
contract verified by affidavit in any registry or land titles 
office, when he shall have a lien on the property for the 
amount of the contract price or any unpaid portion 
thereof in priority over any subsequent transferee or in- 
cumbrancee.

Where suit is brought, several workmen may join in one 
action, and where the money recovered is less than the full 
amount of their claims, it must he divided rateablv among 
them. Workmen furnishing labour or materials have a 
right to inspect the premises they arc working on, to enable 
them to compute their claims, and their witnesses have a
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similar right. If the contract is not completed, they are- 
allowed what it is worth. Where the proprietor or contrac­
tor makes an assignment for the general benefit of creditors, 
the overdue wages or salary of all persons employed within 
one month prior to the assignment, not exceeding three 
mouths’ wages or salary, is paid as a preferential claim. 
Such employees are also entitled, on sale of the pro]>erty of 
a debtor under execution, to be paid by the sheriff their over­
due wages or salary, not exceeding three months’ wages or 
salary, in priority to the claims of other creditors, upon de­
livering to the sheriff or bailiff a claim under oath, as in 
Schedule “ B.”

SCHEDULE "A."
(R. S. >1. 11102, cap. 14.)

Pay-list of the workmen employed iiy A. R. (name of the con­
tractor! upon the works being contracted fur by C. D. tname of 
the proprietor).

Receipt
Siguatureof
Workman.

SCHEDULE “ B.”
<R. 8. M. 1002, c. 68, e. 0.)

A. B. - - Claimant

C. D. - - Defendant.
I, A. B., of in the County of , make oath

and say:
1. I am the above named claimant.
2. The above named defendant is justly aud truly indebted to me

in the sum of dollars for (here state shortly the nature
and particulars of the claim).

Sworn, etc. A. B.

SASKATCHEWAN AND ALBERTA.

Contracts of hire of personal service for any period 
longer than one year must be in writing and signed hv 
the contracting parties. The law in force contains provi­
sions similar to those of Manitoba in* relation to the mis­
conduct of servants and their remedies for non-payment 
of wages, but in Saskatchewan in case the master sets up
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a set-off or counterclaim under oath the proceedings must 
be taken out of the hands of the justice of the peace and 
sent to the Supreme Court for trial. In All>erta the 
justice may allow such set-off or counterclaim to the extent 
of the wages found due.

PRINCE EDWARD ISLAND.

By chapter 26 of the Act Wm. IV., it was enacted that 
all contracts that shall be entered into relative to the hire 
of servants, if for the term of one month or for any longer 
period, shall be made in writing and signed by the parties 
thereto; or shall be made verbally in presence of one or more 
credible witnesses.

Servants engaging for one calendar month or more may 
be punished for misconduct, absence from duty, etc., upon 
complaint before two justices, by confinement in gaol for 
any term not exceeding one calendar month. Similarly, 
masters convicted before two justices of ill-treating servants 
may be punished by fine.

Any person knowingly hiring the servant of another, or 
hiring any servant without a written discharge from his or 
her last master or mistress being produced (if such master or 
mistress is resident in the Island), may be fined 15, and any 
master refusing a discharge to a servant justly demanding 
the same may be fined a similar sum.

c.L.—8th id. ID

___________
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MECHANICS’ LIENS.

A mechanic»’ lien is the right which any mechanic, ma­
chinist, builder, miner, labourer, contractor or other person, 
doing work upon any building, erection or mine, or furnish­
ing materials to be used in its construction, alteration or re­
pair, or erecting, furnishing or placing machinery of any 
kind in, upon, or in connection with it, has to claim an in­
terest in what his labour and materials have contributed to 
make valuable, as though he were a part owner; his right 
being limited to the just price of such work, materials or ma­
chinery.

The lien does not exist save where established by special 
statutes, but such have been enacted in at least five of the 
Provinces of the Dominion.

This lien is practically a mortgage in favour of the me­
chanic, or person furnishing labour or materials upon the 
building or erection, and the lands upon which it stands, or 
on the mine. The statutes generally declare a lien-holder 
a purchaser to the amount of the claim; and his interest in 
the building or erection may be insured by him against de­
struction by fire; but if the building be destroyed or blown 
down before the lien is filed, it cannot then be filed.

The Acts upon this subject in the Provinces of Ontario, 
Nova Scotia. Prince Edward Island, Manitoba and British 
Columbia are so nearly identical in all their features that it 
is considered unnecessary in a work of this nature to give 
each in detail.

The exact statute law of Ontario, with all amendments 
to date, is given -below. The Nova Scotia statute, the 
short title of which (sec. 1) is “The Mechanics’ Lien 
Act,” is cap. 171 of the Revised Statutes of that Province, 
and jnay be said to be identical with the Ontario Acta 
with regard to the rights of the parties, as well as the 
procedure and forms to be followed. The essential differ­
ences from the Ontario Act are given in the notes to the 
Ontario statute below.

By «cap. 31 of Acts N. S. 1905, workmen to whom 
wages are due for work or labour performed at a mine or 
in connection with mining operations have a lien upon the 
property and mining leases or licenses to the extent of 
two months’ wages. Their lien has priority over all other 
liens, mortgages or charges whether prior or subsequent to 
the performing of such work. The lien must be regis­
tered both in the office of the Commissioner of Mines at
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Halifax and in the Registry Office for the district in 
which the mine is situated. Proceedings to enforce the 
lien may be taken at any time within six months from the 
registration of the lien.

The same may be said of the law governing the subject 
in Prince Edward Island, the statute being the 42 Viet. cap. 
8, améhded by the 45 Viet. cap. 11; and of the law in force 
in Manitoba, which is cap. 110 of the R. S. M. 1902, as 
amended by chapter 28 of the statutes of 1908. The statu­
tory requirements must be strictly complied with.

The law on this subject is very nearly the same in 
Saskatchewan and Alberta.

In New Brunswick C. S. N. B. cap. 147, The Mechanics’ 
Lien Act, is practically the same as the Ontario statute. 
A lien must be filed within 30 days from the last day of 
performing labour or supplying materials. A wage earner 
is entitled to enforce a lien in respect of an unfinished 
building to the same extent as if it were completed. Pro­
ceedings under the Act require the sen ices of a lawyer.

C. S. N. B. cap. 148, The Woodmen’s Lien Act. gives 
to any person who has performed any labour or services 
in connection with any logs or limber intended to be 
stream driven, a lien which must be filed within 30 days 
in respect to work done in the woods and within 20 days 
in respect to work done in stream driving or otherwise 
than in the woods. “ Labour or services ’’ includes cut­
ting, skidding, felling, hauling, scaling, barking, rafting 
or booming any logs or timber and any work done by 
cooks, blacksmiths, artisans or others, used or employed 
in connection therewith.

Like the Mechanics’ Lien Act, the services of a lawyer 
are necessary to insure the correctness of the proceedings.

Osiabio.

10 Ed. VII., cap. 69.

Hla Majesty, by and with the advice and consent of the Legis­
lative Assembly of the Province of Ontario, enacts as follows :—

1. This Act may lie cited as “ The Mechanic» and Wage- 
Earner» Lien Art.'' R. 8. O. 1K07. c. 1RS, s. 1.

2. In this Act, **
(o) “Contractor" shall mean a person contracting with 

or employed directly by the owner or his agent for the 
doing of work or service or placing or furnishing 
materials for any of the purposes mentioned in this 
Act ;
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(b) “ Material” or “materials” shall Include every kind 
of movable property ;

(c) “Owner” shall extend to any person, body corporate 
or politic, including a municipal corporation and a 
railway company, having any estate or interest in the 
land upon or in respect of which the work or senlce 
is done, or materials are placed or 'furnished, at whose 
request and

(i) Upon whose credit or
(ii) On whose behalf or
(iii) With whose privity and consent or
(iv) For whose direct benefit

work or service is performed or materials are placed 
or furnished, and all persons claiming under him or 
them whose rights are acquired after the work or 
sen-ice in respect of which the lien is claimed is com­
menced or the materials furnished have been com­
menced to be furnished ;

(d) “Registrar” shall include Master of Titles and Local 
Master of Titles :

(c) “Registry Office" shall include Land Titles Office;
(/) “Sub-contractor” shall mean a person not contracting 

with or employed directly by the owner or his agent 
for the purposes aforesaid, but contracting with or 
employed by a contractor, or under him by another 
sub-contractor;

(0) “Wages” shall mean money earned by a mechanic or 
labourer for work done, whether by the day or other 
time or as piece work. R. S. O. 1897, c. 153, s. 2.

3. Nothing In this Act shall extend to any public street or
highway, or to any work or improvement done or caused to be done 
by a municipal corporation thereon. R. S. O. 1897, 153, s. 7 (1) ;
1 Edw. VII. c. 12, s. 30.

4. — (1) Every agreement, verbal or written, express or implied, 
on the part of any workman, servant, labourer, mechanic, or other 
person employed in any kind of manual labour intended to be dealt 
with in this Act, that this Act shall not apply, or that the remedies 
provided by it shall not be available for the l*nefit of such person, 
shall be null and void.

(2) This section shall not apply to a manager, officer or fore­
man or to any other person whose wages are more than $5 a day. 
R. 8. O. 1897. c. 183. s 3.

NATT’RE AND EXTENT OF LIEN.

5. No agreement shall deprive any person otherwise entitled 
to a lien under this Act. who is not a party to the agreement, of 
the benefit of the lien, hut It shall attach, notwithstanding such 
agreement. R. 8. O. 1897, c.* 153. s. 6.

6. Unless he signs an express agreement to the contrary, and 
in that case subject to the provisions of section 4. and person who 
performs any work or sen-ice upon or in respect of. or places or 
furnishes any materials to he used in the making, constructing, 
erecting, fitting, altering, improving or repairing of any erection, 
building, railway, land, wharf, pier.. bulkhead. bridge, trestlework, 
vault, mine. well, excavation, fence, sidewalk, paving, fountain, fish­
pond. drain, sewer, aqueduct, roadbed, way, fruit or ornaments’
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frees, or the appurtenauces to any of them, for any owner, con­
tractor or sub-contractor, shall by virtue thereof have a lien for the 
price of such work, service or materials upon the erection, building, 
railway, land, wharf, pier, bulkhead, bridge, trestlework. vault** 
mine, well, excavation, fence, sidewalk, paving, fountain, fishpond, 
drain, sewer, aqueduct, roadbed, way, fruit and ornamental trees, 
and appurtenances, and the land occupied thereby or enjoyed there­
with, or upon or in respect of which such work or service is per­
formed, or upon which such materials are placed or furnished to be 
used, limited, however, in amount to the sum justly due to the person 
entitled to the lien and to the sum justly owing, except as herein 
provided, by the owner. It. S. O. 1897, c. 153, s. 4.

7. Where work or service is done or materials are furnished 
upon or in respect of the land of a married woman with the privity 
and consent of her husband he shall be conclusively presumed to be 
acting as well for himself so as to bind his own interest, and also 
as her agent for the purposes of this Act, unless before doing such 
work or service or furnishing such materials the person doing or 
furnishing the some shall have had actual notice to the contrary. 
It. S. O. 1897, c. 153, s. 5.

8. — (11 The lien shall attatti upon the estate or interest of 
the owner in the property mentioned in section 0.

(2) Where the estate or interest upon which the lien attaches 
is leasehold the fee simple may also, with the consent of the owner 
thereof, be subject to the lien, provided that such consent is testified 
by the signature of the owner upon the claim of lien at the time 
of the registering thereof, verified by affidavit.

(3) Where the laud upon or in respect of which any work or 
service is performed, or materials are placed or furnished to be used, 
is incumbered by a prior mortgage or other charge, and the selling 
value of the land is increased by the work or service, or by the 
furnishing or placing of the materials, the lien shall attach upon 
such increased value in priority to the mortgage or other charge. 
R. 8. (>. 1897, c. 153, s. 7 (2-3).

9 Where any of the property upon which a lien attaches is 
wholly or partly destroyed by fire, any money received by reason 
of any insurance thereon by an owner or prior mortgagee or chargee 
shall take the place of the property so destroyed, and shall be subject 
to the claims of all persons for liens to the same extent as if such 
money w-as realized bv a sale of such property in an action to enforce 
the lien. It. 8. O. 1897, c. 153, s. 8.

10. Save as herein otherwise provided the lien shall not attach 
so as to make the owner liable for a greater sura than the sum 
payable by the owner to the contractor. It. 8. O. 1897, c. 153, s. 9.

11. Save as herein otherwise provided where the lien is claimed 
by any person other than the contractor, the amount which may be 
claimed in respect thereof shall lie limited to the amount owing to 
the contractor or sub-contractor or other person for whom the work 
or service has been done or the materials placed or furnished. R. 8. O. 
1897, c. 153, s. 10.

12. —(1) In all cases the person primarily liable upon any 
contract under or by virtue of which a lien may arise shall, as the 
work k done or materials are furnished under the contract, deduct 
from any payments to l>e made by him in respect of the contract, 
and retain for a period of thirty days after the completion or aban­
donment of the contract twenty per cent, of the value of the work, 
service and materials actually done, placed or furnished as men­
tioned in section G, and such value shall be calculated on the basis



294 THE CANADIAN LAWYER.

of the contract price, or if there is no specific contract price then 
on the basis of the actual value of the work, service or materials.

(2) Where the contract price or actual value exceeds $15,000 
the amount to be retained shall be fifteen per cent, instead of twenty

(3) The lien shall be a charge upon the amount directed to be 
retained by this section in favour of sub-contractors whose liens are 
derived under persons to whom such moneys so required to be 
retained are respectively payable.

(4) All payments up to eighty per cent., or eighty-five per cent, 
where the contract price or actual value exceeds $15,000. of such 
price or value made in good faith by an owner to a contractor, or 
by a contractor to a subcontractor, or by one sub-contractor to 
another sub-contractor before notice in writing of such lien given by 
the person claiming the lien to him, shall operate as a discharge 
pro tanto of the lien.

(5) Payment of the percentage required to be retained under 
miI> sect inns 1 ami 2 nmv be validly made so as to discharge all liens 
or charges in respect thereof after the expiration of the period of 
thirty days mentioned in subsection 1 unless in the meantime pro­
ceedings have been commenced to enforce any lien or charge against 
such percentage as provided by sections 23 and 24. R. S. O. 1807, 
c. 153, s. 1L

13. If an owner, contractor or sub-contractor makes a payment 
to any person entitled to a lien under section 6 'for or on. account 
of any debt justly due to him for work or service done or for 
materials placed or furnished to be used ns therein mentioned, for 
which he is not primarily liable, and within three days afterward» 
gives, by letter or otherwise, written notice of such payment to the 
person primarily liable, or his ageot, each payment shall be deemed 
to be a payment on his contract generally to the contractor or sub-z 
contractor primarily liable but not so ns to affect the percentage t<* 
be retained by the owner, as provided by section 12. R. S. O. 1897, 
c. 153, s. 12.

14. —(1) The lien shall have priority over all judgments, 
executions, assignments, attachments, garnishments and receiving 
orders recovered, issued or made after such lien arises, and over all 
payments or advances made on account of any conveyance or mort­
gage after notice in writing of such lien to the person making such 
payments or after registration of a claim for such lien as hereinafter 
provided.

(2) Where there is an agreement for the purchase of land, 
and the purchase money or part thereof is unpaid, and no conveyance 
has been made to the purchaser, he shall, for the purposes of this 
Act, be deemed a mortgagor and the seller a mortgagee.

(3) Except where it is otherwise provided by this Act, no per­
son entitled to a lien on any property, or money, shall be entitled 
to any priority or preference over another person of the same class 
entitled to a lien on such property or money, and each class of lien 
holders shall rank pari passu for their several amounts, and the 
proceeds of any elfe shell he distributed! among them pro rata 
according to their several classes and rights. R. S. O. 1897, c. 163, 
s. 13.

WAGES.

15.— (1) Every mechanic or labourer whose lien is for wages 
shall, to the extent of thirty days' wages, have priority over all 
other liens derived through the same contra- tor or sub-contractor 
to the extent of and on the twenty per cent, or fifteen per cent.,
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M thv oast limy he, directed t«> he retailed by eectiea 12, i<> which 
the contractor or subcontractor through whom such lien is derived 
W* entitled, and all such mechanics and labourers shall rank thereon 
jMri fCMk

(2) Every wage-earner shall Ik* entitled to enforce a lien in 
respect of a contract not completely fulfilled.

(3) If the contract has not been completed when the lien is 
claimed by the wage-earner, the percentage shall be calculated on 
the value of tiie work <lon<- ..r materials famished by the contractor 
or sub-contractor by whom such wage-earner is employed, having 
regard to the ooitract price, it' any.

(4) Where the contractor or sub-contractor makes default in 
completing his contract the percentage shall not. as against a wage- 
earner claiming a lien, be applied by the owner or contractor to 
the completion of the contract or for any other purpose, nor to the 
payment of damages for the non-completion of the contract by the 
contractor or sub-contractor, nor in payment or satisfaction of any 
claim against the contractor or sub-contractor.

(5) Every device by an owner, contractor or sub-contractor to 
defeat the priority given to a wage-earner for his wages, and every 
payment made for the purpose of defeating or impairing a lien shall 
be null and void. R. 8. O. 1807, c. 138, **. 14 and 15.

MATERIAL.

16.— (1 ) During the continuance of a lien no part of the 
material affected thereby shall be removed to the prejudice of the 
lien. It. 8. O. 1807, c. 183, a. 10.

(2) Material actually brought upon any land to be used in 
connection with such land for any of the purposes enumerated in 
section 5 shall be subject to a lien in favour of the person furnishing 
it until placed in the building, erection or work, and shall not be 
subject to execution or other process to enforce any debt other than 
for the purchase thereof, due by the person furnishing the same.

BBQISTBATION "I i n v

17.— (1) A claim for a lien, Forms 1, 2 and 3, may he regis­
tered in the registry office of the registry division, or where the land 
is registered under The Land Titles Art in the Land Titles Office, 
of the locality in which the land is situate, and shall set out :—

(а) The name and residence of the person claiming the
lien and of the owner, or of the person whom the per­
son claiming the lien, or his agent, believes to be the 
owner of the land, and of the person Tor whom the 
work or service was or is to be done, or materials 
furnished or placed, and the time within which the 
MUM was or was to be MM or furnished or plae.-d .

(б) A short description of the work or service done or to be
done, or materials furnished or placed or to be fur­
nished or placed ;

(c) The sum claimed as due or to become due;
(</) A description of the land sufficient for the purpose of 

registration and. where the land is registered under 
The Land Titles Act. also a reference to the number 
of the parcel of the land and to the register in which 
such land is registered in the Land Titles Office;

(e) The date of expiry of the period of credit when credit 
has been gives.
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(2) The claim shall he verified by the alhdavit. Form 4. of the 
person claiming the lieu or of his agent or assignee having a personal 
knowledge of the matters required to be verified, and the atlidavit 
of the agent or assignee shall state that he has such knowledge.

(3) When it is desired to register a claim for lien against a 
railway, it shall he a sufficient description of the land of the railway 
company to describe it as the land of the railway company, and 
every such claim shall he registered in the general registry in the 
registry office for the registry division within which such lien is 
claimed to have arisen. R. S. O. 1807, c. 153, s. 17.

18. A claim for lien may include claims against any number 
of properties, and any number of persons claiming liens upon the 
same property may unite therein, hut where more than one lien Is 
included in one claim each lien shall he verified by affidavit as 
provided in section 17. It. 8. O. 1897, c. 153, s. 18.

19. — (1) A substantial compliance with sections 17 and 18 
shall sufficient, and no lien shall be Invalidated by reason "f 
failure to comply with any of the requisites of those sections unless, 
in the opinion of tin* court, judge or officer who tries an action 
under this Act, the owner, contractor or sub-contractor, mortgagee 
or other person, is prejudiced thereby, and then only to the extent 
iu which he is thereby prejudiced.

(21 Nothing in this section shall dispense with registration of 
the daim fer lien. B. 8 <> 1887, e. 188, - 18

20. (1) The Registrar, upon payment of the proper fee. shall 
register the claim, describing it as “ Mechanics' Lien ” against the 
land therein described in like manner ns it It were a mortgage, but 
he shall not copy the claim or affidavit in any registry lawk.

(2) The fee for registration of a claim for lien shall he 
twenty-five cents, and if several persons join In one claim the regis­
trar slinll la* entitled to a further fee of ten cents for each person 
after the first. It. S. O. 1807. c. 158, s. 20.

21. Where a lien is so registered, the person entitled to the
lien slinll be deemed a purchaser pro tanto and within the provisions 
of The Act and The Land Titien Act, hut except ns herein
otherwise provided those Acts shall not apply to any lien arising 
under this Act. It. 8. O. 1807, c. 183. s. 21.

22. — (1> A claim for lien by a contractor or sub-contracto**, 
in cases not otherwise provided for, may be registered la'fore or 
during the performance of the contract or within thirty days after 
the completion or abandonment thereof.

(2) A claim for lien for materials may he registered before 
or during the furnishing or placing‘thereof or within thirty days 
after ^the furnishing or placing of the last material so furnished or

(3) A claim for lien for services may he registered at any 
time «luring the performance of the service or within thirty days 
after the <*ompletion of the service.

(4) A claim for lien for wages may lie registered nt any time 
«luring the performance of the work for which such wages are 
claimed, or within thirty days nft«*r the Inst work is done for which 
the lien is claimed. R. S. O. 1897. e. 183, s. 22.

(3) In the ease of a contract which is tinder the supervision 
of an architect, engineer or other person upon whose certificate pay­
ments are to he made, the claim for lien by a contractor may be 
registered within the time mentioned In subsection 1, or within
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seven days after the architect, engineer or other person has given, 
or has, upon application to him by the contractor, refused to give 
a final certificate. 2 Edw. VII., c. 21. s. 1.

EXPIRY AND DISCHARGE OF LIEN.

23. Every lien for which a claim is not registered shall absolutely 
cease to exist on the expiration of the time hereinbefore limited for 
the registration thereof unless in the meantime an action is commenced 
to realize the claim, or in which the claim may be realized under the 
provisions of this Act. and a certificate thereof is registered in the 
registry office in which the claim for Hen might have been registered. 
It. 8. O. 1897, c. 188. s. 23.

24. — (1) Every lien for which a claim has been registered shall 
absolutely cease to exist on the expiration of ninety «lays after the 
work or service has been completed or materials have been furnished 
or placed, or ofter the expiry of the period of credit, where such 
period is mentioned in the claim for lieu registered, or In the cases 
provided for by subsection 5 of section 22 on the expiration of thirty 
days from the registration of the claim, unless in the meantime an 
action is commenced to realize the claim or in which the claim may 
be realized under the provisions of this Act, and a certificate is regi«- 
tered as provided by t h.- next preceding section.

(2) Where the period of credit mentioned in the claim for li«*n 
registered has not expired it shall nevertheless cease to have any 
effect on the expiration of six months from the registration or any 
re-registration thereof, if the claim is not again registered within that 
period, unless in the meantime an action is commenced and a certifi­
cate thereof has been registered as provided hv subsection 1. I*. S. O. 
1M)7, c. 153, s. 24.

25. If there is no period of « redit, or if the date of the expiry 
of the period of credit is not stated in the claim so registered, the lien 
shall cease to exist upon the expiration of ninety days after the work 
or service has been completed or materials furnished or placed, unless 
in the immntime an action is commenced and a certificate thereof 
registered as provided by section 23. It. S. O. 1897, c. 153, s. 25.

26. The right of a lien holder may be assigned by an instrument 
in writing and. if not assigned, upon his death shall pass to his per­
sonal representative. It. S. O. 1897. c. 153. s. 20.

27. -(1) A lien may be discharged by a receipt signed by the 
claimant, or his agent duly authorized in writing, acknowledging pay­
ment, ami verified by affidavit and registered.

(2) The receipt shall be numbered and entere«l like other instru­
ments. but shall not be copied in any registry book, and there shall 
be entered against the entry of the lien to which the discharge relates 
the word “discharged” and the registration number of such discharge.

(3) The fee shall be the same ns for registering a claim. R. S. O. 
1897. c. 153. s. 27 (1).

(4) Upon application the court, judge or officer having jurisdic­
tion to try an action to realize a lien, may allow security for or pay­
ment into court of the amount of the claim, and may thereupon order 
that the registration of th«* lien be vacated or may vacate the registra­
tion upon any other proper ground anil a certificate of the order mnv 
bo registered. R. S. O. 1897, c. 153. s. 27 (2) (31: 62 V. (1), 
c. 2, s. 1.

(5) Where the certificate required b.v sections 23 or 24 has not 
been registered within the prescribed time, and an application is made 
to vacate the registration of a claim for lien after the time for regis­
tration of the certificate required by sections 23. 24 or 25. the order



298 THE CANADIAN LAWYER.

vacating the lieu may be made cx parte upon production of the certifi­
cate of the proper Registrar certifying the facts entitling the applicant 
to such order. B. 8. O. 1807. c. 153. ». 27 (4).

EFFECT OF TAKING SECURITY OB EXTENDING TIME.

28. — (1) The taking of any security for, or the acceptance of 
any promissory note or bill of exchange for, or the taking of any 
acknowledgment of the claim, or the giving of time for the payment 
thereof, or the taking of any proceedings for the recovery or the 
recovery of a personal judgment for the claim, shall not merge, waive, 
pay, satisfy, prejudice or destroy the lien unless the claimant agrees 
in writing that it shall have that effect. R. 8. O. 1897, c. 153, s. 
28 (1).

(2) Where any such promissory note or bill of exchange has 
been negotiated the lien holder shall not thereby lose his lien if, at 
the time of bringing his action to enforce it. or, where an action is 
brought by another lien holder he is, at the time of proving his claim 
in such action, the holder of such promissory note or bill of exchange.

(8) Nothing in subsection 2 shall extend the time limited by this 
Act for bringing the action to enforce the lien. A’eir.

(4) A person who has extended the time for payment of a claim 
for which he has a lien to obtain the benefit of this section shall 
commence an action to enforce such lien within the time prescribed 
by this Act, and shall register a certificate as required by sections 23, 
24 or 25, but no further proceedings shall be taken in the action until 
the expiration of such extension of time. R. 8. O. 1897, c. 153, s. 
28 (1-2).

29. Where the period of credit in respect of a claim has not 
expired, or where there has been an extension of time for payment 
of the claim, the lien holder may nevertheless, if an action is com­
menced by any other person to enforce a lien against the same, pro­
perty, prove and obtain payment of his claim in such action as if the 
period of credit or the extended time had expired. R. S. O. 1897, 
c. 153, s. 28 (3).

INFORMATION TO RE GIVEN LIEN HOLDER.

30.— (1) Any lien holder may at any time demand of the owner 
or his agent the terms of the contract or agreement with the con­
tractor for and in respect of which the work, service or material is 
or is to be performed or furnished or placed, and if such owner or his 
agent does not. at the time of such demand, or within a reasonable 
time thereafter, inform the person making such demand of the terms 
of such contract or agreement, and the amount due and unpaid upon 
such contract or agreement, or if he knowingly falsely states the 
terms of the contract or agreement, or the amount due or unpaid 
thereon, and if the person claiming the lien sustains loss by reason 
of such refusal or neglect or false statement, the owner shall he liable 
to him in an action therefor for the amount of such loss. R. 8. O. 
1897. c. 153, s. 29.

(2) The court, judge, or officer having jurisdiction to try an 
action to realize a lien may, on a summary application at any time 
before or after an action is commenced for the enforcement of such 
lien, make an order requiring the owner or his agent to produce» 
and allow any lien holder to inspect any such contract or agreement 
upon such terms as to costs as he may deem just. R. S. O. 1897, 
c. 153, ». 30.
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ACTION TO REALIZE CLAIM.

31. — (1) A lien may be realized by action in the IILgrh Court, 
according to the ordinary procedure of that court, excepting where 
the aame is varied by this Act.

(2) Without issuing a writ of summons, an action shall be 
commenced by filing in the proper office a statement of claim, verified 
by affidavit, Form 5.

(3) The statement of claim shall be served within one month 
after It is filed, but a judge or officer having jurisdiction to try the 
action may extend the time for service thereof, and the time fo** 
delivering the statement of defence shall be the same as for entering 
an appearance in an action in the High Court.

(4) It shall not be necessary to make any lien holders parties 
defendant to the action, but all lien holders served with the notice 
of trial shall for all purposes be deemed parties to the action. R. S. O. 
181*7, c. 163. s. 31.

32. Any number of lien holders, claiming liens on the same 
land, may join in an action, and an action brought by a lien holder 
shall be taken to he brought on behalf of the other lien holders. 
R. S. O. 1897, c. 153, s. 32.

33. The action may be tried before the Master in Ordinary, 
a local master of the High Court, an official referee, or a judge of 
the County or District Court, in any cpunty or district in which the 
land is situate, or before a judge of the High Court. R. S. O. 1807, 
e. 153, s. 33.

34. The Master in Ordinary, the Local Masters, Official Referees, 
and the Judges of the County and District Courts, in addition to 
their ordinary powers, shall have all the jurisdiction, powers and 
authority of the High Court to try and completely dispose of the 
action and all questions arising therein. R. S. O. 1897, c. 153, s. 34.

35. Where more actions than one are brought to realize liens 
in respect of the same land, a judge or officer having jurisdiction 
to try such actions may. on the application of any party to any one 
of them, or on the application of any other person interested, con­
solidate all such actions Into one action, and may give the conduct 
of the consolidated action to any plaintiff as he may see fit. R. S. O. 
1807, c. 153, e. 37.

36. Any lien holder entitled to the benefit of an action may 
apply for the carriage of the proceedings, and the judge or officer 
may make an order giving such lien holder the carriage of the pro­
ceedings. R. S. O. 1897, c. 153. s. 38.

37. — (1 ) After the delivery of the statement of defence where 
the plaintiff's claim is disputed, or after the time for delivery of 
defence in all other cases, where it is desired to try the action 
otherwise than before a judge of the High Court, either party may 
apply to a judge or officer who has jurisdiction to try the action, 
to fix a day for the trial thereof, and the judge or officer shall appoint 
the day and place of trial.

(2) The party obtaining an appointment for the trial shall, 
at least eight clear days before the day appointed, serve notice of 
trial. Form 6, upon the solicitors for the defendants who appear by 
solicitors, and upon defendants who appear in person and on all 
lien holders who have registered their claims as required by this 
Act, or who are known to him, and on all other persons having any 
charge, incumbrance or claim on the land subsequent in priority to
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the lien, who are not parties, and such sendee shall be personal, 
unless otherwise directed by the judge or officer, who may direct in 
what manner the notice of trial may be served. R. S. O. 1897, c. 
153, s. 30.

(3) The judge or officer shall try the action and all questions
which arise therein or which are necessary to he tried in order to
completely dispose of the action and to adjust the rights and lia­
bilities of the persons appearing before him or upon whom the notice 
of trial has been served, and shall take all accounts, make all 
enquiries, give all directions, and do all other things necessary, to 
finally dispose of the action and of all matters, questions, and accounts 
arising therein or at the trial, and to adjust the rights and liabilities 
of and give all necessary relief to all parties to the action and all 
persons who have been served with the notice of trial, and shall 
embody the results in a judgment, Form 7.

(4) The judge or officer may order that the estate or interest
on which the lien attaches to he sold, and where, by the judgment,
a sale is directed he may direct the sale to take place at any time 
after the judgment, allowing a reasonable time for advertising such 
sale.

(5) The judge or officer may also direct the sale of any materials 
and authorize the removal thereof.

(0) A lien holder who has not proved his claim at the trial, 
on application to the judge or officer before whom the action was 
tried, may be let in to prove his claim on such terms as to costs 
and otherwise as may be deemed just at any time before the amount 
realized in the action for the satisfaction of liens has been distri­
buted, and where such a claim is allowed the judgment shall be* 
amended so ns to include such claim.

(7) Every lien holder for an amount not exceeding $100 may 
be represented by a solicitor or by an agent who is not a solicitor.

38. Where a sale is hail, the judge or officer with whose appro­
bation the sale takes place shall make a report there on and therein 
direct to whom the money realized shall he paid, and may add to the 
claim of the person conducting the sale his actual disbursements in 
connection therewith, and where enough to satisfy the judgment and 
costs is not realized he shall certify the amount of the deficiency and 
the names of the persons, with their amounts, who are entitled to 
recover the same, and the persons by the judgment adjudged to pay 
the same, and the persons entitled may enforce payment by execu­
tion or otherwise as on a judgment. R. S. O. 1807, c. 153, s. 35.

39. Where property subject to a lien is sold in an action to 
enforce a lien, every lien holder shall ho entitled to share in the 
proceeds of the sale in respect of the amount then owing to him. 
although the same or part thereof was not payable at the time of 
the commencement of the action or is not then presently payable.

NEW TRIAL AND APPEAL.

40.— (1) Where the aggregate amount of the claims of the 
plaintiff and all other persons claiming liens is not more than $100. 
the judgment shall be final and without appeal, but the judge or 
officer who tried the action may. upon application within fourteen 
days after judgment is pronounced, grant a new trial.

(2) Where the aggregate amount of the claims of the plaintiff 
and all other persons claiming lhns is more than $100 and not more 
than $500, any person affected by the judgment may appeal there­
from to a Divisional Court of the High Court, whose judgment shall 
be final and without appeal.
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(3) In all other cases an appeal shall lie and may be had in 
like manner and to the same extent as from the decision of a judge 
trying an action in the High Court without a jury. R. S. O. 1897, 
c. 153, s. 30.

FEES AND COSTS.

41. — (1) No fees in stamps or money shall be payable to any 
officer, nor on any filing, order, record, judgment, or other proceed­
ing. excepting that every persons other than a wage-earner shall, 
on filing his statement of claim where he is a plaintiff, or on filing 
his claim where he is not a plaintiff, pay in stamps one dollar on 
every one hundred dollars or fraction of one hundred dollars of the 
amount of his claim up to one thousand dollars. II. S. O. 1807, c. 
153, s. 40.

(2) When the proceedings are taken More a local master who 
is paid by fees, such amount shall be payable to him in cash instead 
of in stamps. 1 Edw. VII., c. 12, s. 13.

42. The costs of the action, exclusive of a -tuai disbursements, 
awarded to the plaintiffs and successful lien holders, shall not exceed 
in the aggregate twenty-five per cent, of the total amount awarded to 
them by the judgment, and shall be apportioned and borne in such 
proportion as the judge or officer who tries the action may direct. 
R. S. O. 1897, c. 153, s. 41.

43. Where costs are awarded against the plaintiff or other 
persons claiming liens, they shall not exceed twenty-five per cent, 
of the claim of the plaintiff and the other claimants, besides actual 
disbursements, and shall be apportioned and borne as the judge or 
officer may direct. R. R. O. 1807, c. 153. s. 42.

44. Where the least expensive course is not taken by a plain­
tiff the costs allowed to him shall in no case exceed what would have 
been incurred if the least expensive course hûd been taken. R. S. O. 
1807, c. 153, s. 43.

45. Where a lien is discharged or vacated under section 27 o»* 
where judgment i.< given in favour of or against a daim for a lieu, 
in addition to the costs of the action, the judge or officer may allow 
a reasonable amount for the costs of drawing and registering the 
claim for lien or of vacating the registration thereof. R. S. O. 1807, 
c. 153, s. 44.

46. The costs of and incidental to all applications and orders 
not otherwise provided for shall be in the discretion of the judge 
or officer. R. R. O. 1807, c. 153, s. 45.

PAYMENT OUT OF COURT.

47.— (1) Except in actions tried by a judge of the High Court, 
the judge or officer who tries the action, where money has been paid 
into court and the time for payment out has arrived, shall forward 
a requisition for cheques with a certified copy of his judgment and 
of the report on sale, if any, to the Accountant of the Rtipreme 
Court, who shall, upon receiving the same, make out and return to 
the judge or officer cheques for the amounts payable to the persons 
mentioned in the requisition, and the judge or officer, on receipt of 
cheques, shall distribute them to the persons entitled.

(2) No fees or stamps shall be payable on any cheques or on 
proceedings to pay money into court or to obtain money out of court, 
in respect of a claim for lien, but sufficient postage stamps to prepay 
a return registered letter shall be enclosed with every requisition 
for cheques. R. R. O. 1807. c. 153. s. 46.
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JUDGMENTS IN ACTIONS.

48. All judgments in favour of lien holders shall adjudge that 
the party personally liable for the amount of the judgment shall 
pay so much of any deficiency which may remain after sale of the 
property directed to be sold, as might have been recovered in an 
ordinary action against him, and where cn the sale enough to satisfy 
the judgment and costs is not realized, such part of the deficiency 
may be recovered by execution against the property of such party. 
It. 8. O. 1897, c. 163. e. 47.

49. Where a claimant fails to establish a valid lien he may 
nevertheless recover a personal judgment against any party to the 
action for such sum as may appear to be due to him and which he 
might recover in an action against such party. It. S. O. 1807, c. 
158, s. 48.

LIENS ON CHATTELS.

50. —(1) Every mechanic or other person who lias bestowed 
money or skill and materials upon any chattel or thing in the 
alteration and improvement of its properties or for the purpose of 
imparting an additional value to it so as thereby to be entitled to a 
lien upon such chattel or thing for the amount or value of the money 
or skill and materials bestowed, shall, while such lien exists, but 
not afterwards, in case the amount to which he is entitled remains 
unpaid for three months after the same ought to have been paid, 
have the right, in addition to any other remedy to which he may 
be entitled, to sell by auction the chattel or thing, on giving one,' 
week's notice by advertisement in a newspaper published in the 
municipality in which the work was done, or in case there ie no 
newspaper published in such municipality, then in a newspaper 
published nearest thereto, setting forth the name of the person in­
debted, the amount of the debt, a description of the chattel or thing 
to be sold, the time and place of sale, and the name of the auctioneer, 
and leaving a like notice in writing at the last known place of resi­
dence, if any, of the owner, if he is a resident of such municipality.

(2) Such mechanic or other person shall apply the proceeds of 
the sale in payment of the amount due to him and the costs of 
advertising and sale, and shall, upon application, pay over any sur­
plus to the person entitled thereto. R. S. O. 1897, c. 153, s. 51.

51. Chapter 153 of the Revised Statutes, 1897, and all amend­
ments thereto are repealed.

Form 1.

Claim for Lien.

A. B. (name of claimant) of (here state residence of claimant), 
(if claimant is a personal representative or assignee set out the 
facts) under The Mechanics and Wage-Earners Lien Act claims a 
lien upon the estate of (here state the name and residence of otener 
of the land upon which the lien is claimed), in the undermentioned 
land in respect of the following work (or service or materials) that 
is to say (here give a short description of the nature of the work 
done or to he done, or materials furnished or to he furnished, and for 
Which the lien is claimed), which work (or service) was (or is 
to be) done (or materials were or are to be furnished) for (here 
state the name and residence of the person upon whose request the
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fcork i« done or to be done, or the materials furnished or to be 
furnished) on or before the day of 10

The amount claimed is due (or to become due) is $
The following is the description of the land to be charged (here 

set out a concise description of the land to be charged sufficient for 
the purpose of registration).

Where credit has been given, insert: The work was done (or 
materials were furnished) on credit, and the period of credit agreed 
to expired (or will expire) on the day of
19 .

Dated at this day of 19

(Signature of claimant.)

Form 2.

Claim for Lien for Wages.

A. B. (name of claimant) of (here state residence of claimant), 
(if claimant is a personal representative or assignee set out the 
facts) under The Mechanics and Wage-Earners Lien Act claims a 
lien upon the estate of (here state the name and residence of owner 
of the land upon which the lien is claimed), in the undermentioned 
land in respect of work performed (or to be performed)_ thereon 
while in the employment of (here state the name and residence of 
the person upon whose request the work was or is to be performed) 
on or before the day of 19 .

The amount claimed as due (or to become due) is $
The following is the description of the land to be charged (here 

set out a concise description of the land to be charged sufficient for 
l>e ptrjosc of registration).

Dated at this day of 19

(Signature of claimant.)

Form 3.

Claim for Lien for Wages by Several Claimants.

The following persons claim a lien under The Mechanics and 
Wage-Earners Lien Act upon the estate of (here state the name and 
residence of the owner of land upon which the lien is claimed) in 
the undermentioned land in respect of wages for labour performed 
(or to be performed) thereon while in the employment of (here 
state name and residence or names and residences of employers of 
the several persons claiming the lien).

A.ft. of (residence) $ for wages.
C.T). “ 8
E.F. “ $
The following is the description of the land to be charged (here 

set out a concise description of the land to be charged sufficient for 
the purpose of registration).

Dated at this day of 19

(Signatures of the several claimants.)
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Form 4.

Affidavit Verifying Claim.

I, A.It., named in the above (or annexed) claim, make oath that 
the said claim is true.

Or We A.ft. and C.D., named in the above (or annexed) claim, 
make oath, and each for himself makes oath that the said claim, so 
far as relates to him, is true.

(Where affidavit is made by agent or assignee a elause must be 
added to the following (feet :—I have full knowledge of the facts 
set forth in the above (or annexed claim.)

Sworn before me at . in the
county of , this
day of 10 .

Or, The said A.It. and C.D. were severally 
sworn before me at , in the county
of , this day of ,
19 .

Or, The said A.It. was sworn before me 
at , in the county of ,
this day of 19

Form 5.

Affidavit Verifying Claim on eommencing an Action.

(Style of Court and Cause.)

I» . make oath and say, that I have read
(or heard read), the foregoing statement of claim, and that the 
facts therein set forth are, to the best of my knowledge and belief, 
true, and the amount claimed to be due to me in respect of my lien 
is the just and true amount due and owing to me after giving 
credit for all the sums of money or goods or merchandise to which 
(naming the debtor) is entitled to credit ns against me.

Sworn before me, etc.

Form 0.

Xotice of Trial.

(Style of Court and Cause.)

Take notice that this action will he tried at the , in
the of , in the County (or District) of , on
the day of by and at such time and place
the will proceed to try the action and all questions
which arise in or which are necessary to be tried comnletely to dis­
pose of the action and to adjust the rights and liability of the per­
sons appearing before him, or upon whom this notice of trial has 
been served, and at such trial he will take all accounts, make all 
enquiries and give all directions and do all things necessary to 
try and otherwise finally dispose of this action, and of all matters, 
questions, and accounts arising therein and will give necessarv 
relief to all parties.
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And further take notice that if you do not appear at the trial 
and prove your claim, if any, (or your defence, if any) to the 
action the proceedings will be taken in your absence and you may 
be deprived of all benefit of the" proceedings and your rights disposed 
of in your absence.

This is a Mechanics Lien action brought by the above named 
plaintiff against the above named defendants to enforce a Mechanics 
Lien againt the following lands:—(set out description of lands).

This notice is served by, etc.

Dated 10 .
To

Form 7.

Judgment.

In the High Court of Justice.
Monday, the day of 10 .

Name of Judge or officer:
William Spencer, Plaintiff, 

and

Thomas Burns, Defendant.

This action coming on for trial before at
upon opening of the matter and it appearing tlint the following 
persons have been duly served with notice of trial herein, (set out 
names of all persons served with notice of trial) and all such per­
sons {or as the ease may be) appearing at the trial (or and the 
following persons not having appeared (set out names of non-appear­
ing persons) and upon hearing the evidence adduced and what was 
alleged by counsel for the plaintiff and for C.D. and I'.F. and the 
defendant' (or and by A.B. appearing in person).

1. This Court doth declare that the plaintiff and the several per­
sons mentioned in the first schedule hereto are respectively entitled 
to a lien under The Mechanics and Wage Earners Lien Act, upon 
the land described in the second schedule hereto, for the amounts 
set opposite their respective names in the 2nd. 3rd and 4th columns 
of the said 1st schedule, and the persons primarily liable for the 
said claims respectively are set forth in the 5th column of the said 
schedule.

2. (And this Court doth further declare that the several persons 
mentioned in schedule 3 hereto are also entitled to some lien, charge 
or incumbrance upon the said land for the amounts set opposite their 
respective names in the 4th column of the said schedule 3, accord­
ing to the fact.)

3. And this Court doth further order and adjudge that upon the
defendant (A.B. the owner) paying into court to the credit of this 
notion the sum of (gross amount of liens in schedules
1 and 3 for which owner is liable) on or before the day
of next, that the said liens in the said 1st schedule
mentioned he and the same are hereby discharged, (and the several 
persons in the said 3rd schedule are to release and discharge their 
said claims and assign and convey the said premises to the defend­
ant (ouncr) and deliver up all documents on oath to the said de­
fendant (owner) or to whom he may appoint) and the said money 
so paid into court is to he paid out in payment of the claims of 
the said lien holders (or and Incumbrancers).

C.L.—STM ED. 20
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4. In case the said defendant (owner) shall make default in pay­
ment of the said money into court, this court doth order and adjudge 
that the said land be sold with the approbation of the Master of 
this Court at and that the purchase money be paid into
court to the credit of this action and that all proper parties do 
join in the conveyances as the said Master shall direct.

5. And this Court doth order and adjudge that the said purchase 
money be applied in or towards payment of the several claims in the 
said 1st (ami 3rd) schedule (s) mentioned as the said Master shall 
direct, with subséquent interest and subsequent costs to be computed 
and taxed by the said Master.

<). And this Court doth further order and adjudge that in case 
the said purchase money shall be insufficient to pay in full the claims 
of the several persons mentioned in the said 1st schedule, the per­
sons primarily liable for such claims as shewn in the said 1st 
schedule do pay to the persons to whom they are respectively 
primarily liable to the amount remaining due to such persons forth­
with after the same shall have been ascertained by the said Master.

7. (And this Court doth declare that have not
proved any lien under The Mechanics and Wage Earners Lien Act, 
and that they are not entitled to any such lien, and this Court doth 
order and adjudge that the claims of liens registered by them against 
the land mentioned in the said 2nd schedule be and the same are 
hereby discharged, according to the fact).

SCHEDULE 1.

Names of lien hold­
ers entitled to 

mechanics* liens.

Amount of debt 
and interest (if 

any.)
Costs. Total. Namesof prim­

ary debtors.

(Signature of officer )

SCHEDULE 2.

The lands in question in this matter are 
(Set out by a description sufficient for registration purposes).

(Signature of officer )
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SCHEDULE 3.

Names of persons entitled to 
incumbrances other than 
mechanics’ liens.

Amount of debt and 
interest (if any). Costs. Total.

(Signature of officer )
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MORTGAGES OF LANDS.

A mortgage is a pledge of lands as security for a debt, 
whereby the debtor, or pledgor, or, as he is commonly called, 
the mortgagor, conveys the land to the creditor or pledgee, 
or, as he is commonly called, the mortgagee, subject to a 
condition or proviso that, if the debt is discharged by the day 
named, the pledge shall be void, and the mortgagor shall be 
entitled to receive back and hold the lands free from all 
claims created by the mortgage. What is called the legal 
ownership of the lands is vested in the creditor, but in equity, 
the debtor and those claiming under him remain the actual 
owners, until debarred by judicial sentence, or by legislative 
enactment.

It may be said generally that all kinds of property in 
land which may be absolutely sold, may be the subject of a 
mortgage, unless prohibited by specific legislation.

Mortgages may be legal or equitable.
A legal mortgage is described above, but may be given 

for the performance of a covenant as well as the repayment 
of a debt. It must be in writing, but may be made either 
in one deed containing the whole contract, or in two separate 
instruments, the first a conveyance in the form of an ordin­
ary deed of grant, and the second a memorandum or state­
ment of the conditions upon the performance of which the 
conveyance is to be defeated, or rendered void: the latter 
is called a defeasance, and though its use was common in 
ancient times it is now rarely seen.

An equitable mortgage is not in writing, but is evidenced 
by some act whereby the owner of land manifests an inten­
tion to pledge the same as security for a debt, as by deposit­
ing his title deeds with his creditor, at the same time con­
cluding a verbal agreement with him to effect the charge.

Courts of Equity, whose rule it is to regard the sub­
stance of contracts rather than the form which parties may 
adopt to express them, will sometimes hold an absolute 
written conveyance of property to be a mortgage only, if 
such is established by evidence to have been the intention of 
the parties.

Assuming the mortgage to have been drawn in the usual 
form, with a proviso that on payment of the debt and interest 
the mortgage should be void; upon payment at the time 
specified in the instrument, the property will revest in the 
mortgagor without any deed or instrument of re-conveyance. 
In practice, however, it is usual to take a discharge of mort-
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gage, which also operates as a re-conveyance. If the debt 
he not paid on the day named, the land, at law, becomes the 
absolute property of the mortgagee, and he may proceed to 
take possession of it; quietly, if he can; if not, by means of 
ejectment. A Court of Equity will, however, give the mort­
gagor liberty to redeem, at any time within twenty (in On­
tario ten) years, on payment of what is due for principal and 
interest. When the debt is paid after the appointed day, a 
re-conveyance or discharge of mortgage is requisite in order 
to re-vest the property in the mortgagor.

In Ontario a mortgagee may take a release of the mort­
gagor's interest (called a release of the equity of redemption) 
from the mortgagor, without thereby losing the right to hold 
the lands against any person having a claim on them subse­
quent to the mortgagee’s, until his debt and interest be paid ; 
and if such subsequent creditor should afterwards take legal 
proceedings to foreclose his mortgage, he will only be allowed 
to do so subject to the rights of the mortgagee who has so 
acquired the equity of redemption.

Mortgages should be executed in duplicate, and one part 
left in the Registry Office, as in the case of a deed of land. 
A mortgagee has several remedies if his mortgage money be 
not paid when it is due. He may bring an action at law 
to obtain payment of the amount of principal and interest 
due upon the mortgagor’s covenant, or he may bring an 
action of ejectment (called in Ontario an action to recover 
the land) and obtain possession of the premises by judgment 
of the Court: in which case he will be entitled to hold the 
lands until the full amount of principal and interest has been 
discharged out of the rents and profits; or he may bring 
suit to have the mortgage foreclosed: in which case he will 
acquire an absolute title to the lands discharged of all equity 
of redemption; or to have the lands sold: in which case the 
premises will be sold under the direction of the Court, and 
the debt due paid out of the proceeds, if sufficient; and if 
insufficient, the mortgagor will be ordered to pay the de­
ficiency. If the mortgage contains a power of sale, the lands 
may be sold without going to the Court. In Ontario, all 
mortgages are declared by legislative enactment to include 
power of sale.

When a registered mortgage is paid off, a discharge should 
be signed and registered: it will then he marked as dis­
charged in the books of the Registry Office. A discharge 
must be signed by the mortgagee, or, if the mortgage has 
been assigned, by his assignee, or by his executor or adminis­
trator, if he be dead. Where a mortgage has been made
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in favour of a married woman, both husband and wife should 
properly sign the discharge. One witness to the signature 
is sufficient, and he must make and subscribe the usual affi­
davit of execution.

It is a good practice to have all payments by the mort­
gagor, whether of instalments of principal or interest, re­
ceipted by the mortgagee under a full written memorandum 
upon the back of the original mortgage itself.

When a mortgage is paid, care should be taken that it 
is at once properly discharged and the discharge registered.

Courts of Equity are indulgent in assisting mortgagors 
who may not repay the mortgage money at the stipulated 
time, and who are hence subject (according to the strict 
letter of their contract) to lose their estate; and if the land 
is of greater value than the amount of the money due the 
mortgagee, they will interfere and permit the mortgagor, 
within a reasonable time, to redeem his land upon payment 
of the full amount due the mortgagee. In further protec­
tion of mortgagors who are unfortunate, Courts of Equity 
will sometimes, upon proper terms, require that the mort­
gagee should bring the lands to sale instead < f foreclosing 
them, so that any balance of the purchase money remaining 
over after payment to the mortgagee of his debt and costs 
should be paid over to the mortgagor.

Where, upon default of payment, the mortgagee takes 
possession of the property under his mortgage, the mortgagor 
is barred of all claim after the expiry of ten years, unless 
the mortgagee has acknowledged in writing the mortgagor’s 
right during that time.

The mortgagee is entitled to the custody of all deeds and 
documents of title until he is paid off. and he should be care­
ful to enquire for and secure them. He should also register 
his mortgage promptly.

If the wife of the mortgagor does not join with him in 
executing the mortgage to bar her dower claim, the mortgage 
will be subject to it.

In Nova Scotia the same general principles exist re­
garding mortgages, and the respective rights of mort­
gagors and mortgagees as exist in Ontario. The exercise 
of a power of sale contained in a mortgage is unusual, 
foreclosure and sale being the remedy generally adopted 
by mortgagees when payments are in default. There is 
no Short Forms Act similar to the Ontario statute.

C. S. N. B. cap. 161, secs. 36-39, where any mortgage 
of realty contains a power of sale requiring notice of the
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time and place of such sale to be given, such notice may 
be registered at full length in the Registry Office of the 
proper registration division; but before such registration 
the signature of the person giving such notice must be 
proved in the usual way as well as a publication of the 
notice. The production of the notice, with the certificate 
of proof of the execution of the same and of the said 
registration is declared to be prima facie evidence of such 
facts in all Courts or at the request of the person offer­
ing such notice it, with the affidavits and other proof for 
registration, may be filed in the office of the Registrar and 
an entry made in the index of documents registered.

By the Property Act, C. 8. N. B. cap. 152, a mort­
gagor upon redeeming may require the mortgagee to assign 
the mortgage to a third party except in cases where the mort­
gagee has been in possession. The Act gives a power of 
sale upon two months’ notice in writing or published for 
that period in the Royal Gazette or in some daily or 
weekly newspaper published in the county where the lands 
lie and also by printed handbills, one posted at the Court 
House, one at the Registry Office and one in some public 
place in the parish in which the lands are situate.

By Acts 1909 cap. 10, in addition to the publication in 
a newspaper in the county where the lands are situate, 
there must be published in the Royal Gazette within ten 
days from the publication of the newspaper advertisement 
and also in the succeeding issue of the Royal Gazette a 
notice setting out the names of the original mortgagor or 
mortgagors; the name of the present holder of the mort­
gage^ whether the property is freehold or leasehold ; the 
county In which the land is situate; the date of the pro­
posed sale, and the name of the newspaper in which such 
advertisement has been inserted. Failure to comply with 
these requirements renders the sale invalid.

The Property Act also permits the mortgagee to insure 
and charge the premiums to the mortgagor as a further 
lien upon the property mortgaged.

Mortgages are not usually executed in duplicate in 
N. B. The statutory provisions referred to have materially 
shortened the forms of mortgage hitherto in use.

In British Columbia the Short Forms Act (R. S. B. C. 
1897, c. 142) is nearly identical with the Ontario statute.

In Manitoba the “Act respecting Short Forms of In­
dentures,” R. 8. M. 1902', cap. 157, provides short forms
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of conveyances, mortgages and leases, and is almost identi­
cal with the corresponding Ontario statutes.

In Saskatchewan and Alberta short forms of leases 
and mortgages are provided for by the Land Titles Act, 
chapter 24 of the 1906 statutes of the Provinces 
respectively.

In Prince Kdward Island, by the provisions of 43 Viet, 
cap. 7, where, upon the death of a mortgagee, his executor 
or administrator has become entitled to receive the moneys 
due upon the mortgage, then, upon default of payment, and 
if the heirs or devisees of the mortgagee are minors, or are 
otherwise incapable of disposing of the real estate, the ex­
ecutor or administrator may exercise any power of sale con­
tained in the mortgage, and upon sale may convey the land 
as fully and effectually in all respects as the mortgagee could 
have done if alive. The administrator or executor may also 
execute a discharge of a mortgage, or a release of any phrt 
of the mortgaged premises.

Most mortgages, as now drawn, contain what is called ,a 
power of sale. This is a provision or stipulation whereby 
the mortgagee, or his assigns, upon default of payment of 
interest, or of principal, for a certain specified time, may 
have the right to sell and absolutely dispose of the property, 
upon giving projier notice, but without any proceedings in 
a Court, recouping themselves the amount of the debt and 
costs out of the proceeds of the sale, and accounting to the 
mortgagor or his representatives for the balance. In On­
tario, it is provided by statute that such power of sale shall 
by implication, be inserted and contained in every mortgage 
where no express power is found therein.

The provisions of the power of sale with regard to the 
length and kind of notice to be given the mortgagor, or his 
representatives or assigns, must be strictly adhered to. If 
notice be required, but no length of time specially stipulated 
for it, a reasonable length of notice must be given. The 
notice may be served upon an infant or a lunatic, if such be 
persons required by the terms of the power to be served, and 
the service upon them will be a proper service; though it is 
best in such case to serve their guardians, if any, as well. 
Sufficient and proper notice must, in all cases, be given; and 
if a sale be had without such, the mortgagee may be rendered 
liable to the mortgagor and his representatives, or to a sub­
sequent mortgagee, in damages.

The mortgagee, in exercising a power of sale, must act 
in such a way as to secure a fair sale of the property, so as 
to bring its reasonable value. He is considered in a certain
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sense a trustee for the mortgagor, and must act in a provi­
dent way in the disposal of the mortgaged property, and with 
a due regard to the rights and interests of the mortgagor, 
or those entitled to the surplus after payment of the mort­
gage debt. Should he act maliciously or from any improper 
motive, he may render himself liable for the mortgagor’s loss 
thereby sustained. The general rule is that he should act 
with the same prudence as he would if his intention were 
to sell an estate of his own for the highest price.

Where an auction sale is had, the conditions of the sale 
should not be such as are calculated from their stringency, 
or their unusual nature, to deter buyers, and hence injure 
the sale. Thus, to require that the purchase money of a 
valuable property should be paid in full in cash at the sale, 
would be an extraordinary and unreasonable condition, and 
might vitiate the sale, or render it abortive.

After a valid sale, under a power, the mortgagee conveys 
the property by a deed which recites the power, and the fact 
that default of payment has occurred whereby the exercise 
of the power has become proper. The conveyance should 
also contain a covenant by the mortgagee that default has 
occurred such as would justify such exercise. The disposal 
of the surplus purchase money is a matter which requires 
care. Liens upon the land subsequent to the mortgages 
must be paid in the same priority as that in which they 
bound the premises before the sale. In this matter the ser­
vices of a professional man will generally be found necessary.

FORMS.

Ontario Statutory Short Foim of Mortgage.

This indenture made the day o£ , one thousand
nine hundred and , in pursuance of the Act respecting Short
Forms of Mortgages, between (here insert the names of parties, and 
recitals, if any), witnesseth that in consideration of of
lawful money of Canada, now paid by the said mortgagee (or mort­
gagees) to the said mortgagor (or mortgagors) the receipt whereof Is 
hereby acknowledged, the said mortgagor (or mortgagors) doth (or 
do) grant and mortgage unto the said mortgagee (or mortgagees) 
his (her or their) heirs and assigns forever all (parcels). And the 
said (A. B.), wife of the said mortgagor, hereby bars her dower in 
the said lands. Provided this mortgage to be void upon payment 
of (amount of principal money) of lawful money of Canada, with 
interest at (here specify the rate of interest) per cent, as follows: 
(terms of payment of principal and interest), and taxes and perform­
ance of statute labour. The said mortgagor covenants with the said
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mortgagee, That the mortgagor will pay the mortgage money and In­
terest, and observe the above proviso; That the mortgagor has a good 
title in fee simple to the said lands; And that he has the right to 
convey the said lands to the said mortgagee; And that on default, 
the mortgagee shall have quiet possession of the said lands, free 
from all incumbrances; And that the said mortgagor will execute 
such further assurances of the said lands as may be requisite; And 
also that the said mortgagor will produce the title deeds enumerated 
hereunder, and allow copies to be made, at the expense of the mort­
gagee; And that the said mortgagor has done no act to encumber 
the said lands; And that the said mortgagor will insure the build­
ings on the said lands, to the amount of not less than $ cur­
rency; And the said mortgagor doth release to the said mortgagee, 
all his claims upon the said lauds subject to the said proviso. Pro­
vided that the said mortgagee, on default of payment for (three) 
months, may on (one month’s) notice, enter on, and lease, or sell, the 
said lands. Provided that the mortgagee may distrain for arrears 
of interest. Provided that in default of the payment of the interest 
hereby secured, the principal hereby secured, shall become payable. 
Provided that until default of payment, the mortgagor shall have 
quiet possession of the said lands.

In witness whereof, the said parties hereto, have hereunto set 
their hands and seals.

Signed, sealed and delivered A. B. [l.b.]
in the presence of 

Y. Z.
C. D. [l.b.]
B. F. [l.s.]

Affidavit of Execution of above.

County of , to wit: I, Y.Z., of, etc., make oath and say:—
1st. That I was personally present and did see the annexed (or 

within) mortgage, (and duplicate, if any, according to the fact,) duly 
signed, sealed and executed by A. B„ C. D. and E. F., the parties 
thereto.

2nd. That the said mortgage, (and duplicate, if any, according to 
the fact), were executed at (state here the place of execution).

3rd. That I know the said parties (or one, or more of them, 
according to fact).

4th. That I am a subscribing witness to the said mortgage, (and 
duplicate, according to the fact).

Sworn before
, in the county of 
, this day of 
, A.D. 10 .

Y. Z.

L. M.
A Commissioner, etc.

Ontario Statutory Discharge of Mortgage.

To the Registrar of the county of I, E. F., of, etc., do
certify that A. B., of, etc., hath satisfied all moneys due on, or to 
grow due on (or hath satisfied the sum of $ , mentioned in), a
certain mortgage made by A. B., of, etc., to me, (or if the mortgage
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baa been assigned, to G. H., of, etc.,) which mortgage bears date the 
day of A.l>. 10 ; and was registered in the

Registry office for the county of , on the day of
A.D. 19 , at minutes past o'clock noon, in

liber for , as number . [If the mortgage has been
assigned, go on to say, “ and which mortgage was assigned to me by 
indenture, dated the day of , 19 , made lietweeu, etc.,
(stating the names of the parties to the assignment) registered in the 
said Registry office, on the day of A.D. , at
minutes past o'clock noon, in liber for , as No.

and so on, in the same manner, with reference to all assign­
ments, where there are several. If the mortgage has not been as­
signed, state the fact thus: “and that the said mortgage has not 
been assigned.’’] And that I am the person entitled by law to re­
ceive the money, and that such mortgage, (or such sum of money as 
aforesaid: or such part of the lands ns is herein particularly de­
scribed, that is to say: (here set out the lands intended to be dis­
charged, if a part only of the lands is to be released), is therefore 
discharged.

Witness ray hand this day of , A.D. 19
Signed in the presence of A. B.

Y. Z.
(One witness is sufficient) of, çtc., (here state residence and 

occupation).
(An affidavit of execution of the discharge, unless the latter be 

made by a corporation, must be made by the witness; it will be in 
a form similar to that of the execution of the mortgage).

Assignment of Mortgage.

This Indenture, made the day of , 19 , Between
E. F., of, etc., (hereinafter called the assignor) of the first part; and 
G. H., of. etc., (hereinafter called the assignee) of the second part. 
Whereas, by indenture of mortgage, bearing date the day of

, 19 , made between one A. Bl. of, etc., of the first part : 
C. D.. (wife of the said A. B.. and for the purpose of barring her 
dow'er) of the second part; and the said E. F„ of the third part; 
the said A. B. did convey and assure the lands and premises here­
inafter described, unto the said E. F., his heirs, executors, adminis­
trators and assigns, subject to a proviso for redemption on payment 
of $ , and interest thereon, at the rate of per cent, per
annum, on the days and times, and in the manner, in the said in­
denture of mortgage mentioned. And whereas, there is now due 
upon the said mortgage, for principal money, the sum of $ 
and for interest, the sum of $ Now this indenture wit-
nesseth, that in consideration of the sum of $ , of lawful
money of Canada, now paid by the said assignee to the said assignor, 
the receipt whereof is hereby acknowledged. He, the said assignor, 
doth hereby grant, assign, and transfer unto the said assignee, his 
heirs, executors, administrators and assigns, the said indenture of 
mortgage, and the principal and interest moneys thereby secured, 
and the lands and premises thereby conveyed: to wit. All and 
singular (here describe the premises). To have, hold, receive and 
take, the said indenture of mortgage, and the principal and in­
terest moneys thereby secured, and the lands and premises thereby 
conveyed unto the said assignee, his heirs, executors, administrators
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and assigns, to and for his and their sole and only use; subject 
nevertheless to the proviso for redemption in the said mortgage con­
tained. And for the better enabling the said assignee, his executors, 
administrators and assigns, to recover and receive the said principal 
moneys and interest, from the said A. 13., his executors or adminis­
trators, he the said assignor doth hereby nominate and appoint the 
said assignee, his executors, administrators and assigns, to be the 
true and lawful attorney and attorneys of him the said assignor, his 
executors or administrators, for him, the said assignor, his executors 
or administrators, and in his, or their, names or name, but at the 
cost and charges of the assignee, his executors, administrators or 
assigns, to sue for and recover the said principal moneys aud inter­
est, in any Court of Law or Equity; aud on receipt or recovery, to 
give good aud sufficient discharges; and generally to do, and exe­
cute, all such acts, deeds, matters and things, ns may be requisite 
and necessary, for the recovery of the said mortgage money and 
interest. And the said assignor doth hereby, for himself, his heirs, 
executors and administrators, covenant, promise and agree, to and 
with the said assignee, his executors, administrators and assigns, 
that the said indenture of mortgage is a good, valid and subsisting 
security, free from all incumbrances; and not discharged or re­
leased; and that the principal moneys and interest hereinbefore 
mentioned, are now justly due and owing upon the security of the 
said mortgage: and that the said assignor has a good right to assign 
and transfer the said mortgage; and will not at any time hereafter 
release or discharge1 the same, without the consent of the said as­
signee, his executors, administrators or assigns; and that the said 
assignor, his heirs, executors or administrators, will at all times, on 
the request, but at the costs and charges of the assignee, his execu­
tors. administrators and assigns, execute such further assignments 
or assurances of the said indenture, and the moneys thereby se­
cured. and the lands therein comprised, ns may be necessary; and 
the said assignee doth hereby, for himself, his executors, adminis­
trators and assigns, covenant, promise and agree, to and with the 
assignor, his heirs, executors and administrators, that he the said 
assignee, his executors or administrators, in case he or they shall 
act upon the power of attorney hereinbefore contained, will save 
harmless, and indemnify, the said assignor, his heirs, executors and 
administrators, of and from all costs, charges and expenses, to 
which he or they may become liable, or be put unto, in consequence 
thereof.

In witness whereof, the parties to these presents, have hereunto 
set their hands and seals, the day and year first above written.

Signed, sealed and delivered )
in the presence of G. H. [l.6.]

Y. Z. ) E. F. [l.s.1

Mortgage of Lease.

Phis Indenture, made the day of , If) , Between
A; B., of, etc., of the first part, and C. D., of, etc., of the second part. 
Whereas, by an indenture of Lease, bearing date on or about the 

day of , 19 , and made between, etc., The said
lessor therein named did demise and lease unto the said lessee therein 
named, his executors, administrators and assigns, All and singular 
that certain parcel or tract of land and premises situate, lying and
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being, etc., (set out the lands) To hold the same, with their appurten­
ances, unto the said lessee, his executors, administrators and as­
signs free thi das u| • 19 . 1er and during As
term of years from thence next ensuing, and fully to be com­
plete and ended,, at the yearly rent of $ , and under and subject
to the lessee’s covenants and agreements in the said Indenture of 
Lease reserved and contained.

Now this Indenture witnesseth, that in consideration of the sum 
of $ , 9t lawful money <>f Canada, now paid hf the said party
of the second part to the said party of the first part, (the receipt 
whereof is hereby acknowledged), lie, the said party of the first 
part. Doth hereby grant, bargain, sell, assign, transfer and set over 
unto the said party of the second part, his executors, administrators 
and assigns, All and singular the said parcel or tract of land, and 
all other the premises comprised in and demised by the said herein- 
iiefore in part recited Indenture of Lease: Together with the said 
Indenture of Lease, and all benefit and advantage to be had or 
derived therefrom: To have and to hold the same, with the appur­
tenances thereunto belonging, unto the said party of the second 
part, his executors, administrators and assigns, from henceforth for 
and during all the residue of the said term granted by the said In­
denture of Lease, and for all other the estate, term, right of renewal 
(if any), and other the interest of the said party of the first part 
therein. Subject to the pavment of the rent, and the observance 
and performance of the lessee’s covenants and agreements, in the 
said Indenture of Lease reserved and contained; and to the proviso 
for redemption hereinafter contained.

Provided always, fTTat if the party of the first port, his execu­
tors or administrators, do and shall well and truly pay, or cause to 
be paid, unto the said party, of the second part, his executors, 
administrators or assigns, the full sum of $ , with interest for
the same, unto the said party of the second part, his executors, 
administrators or assigns, the full sum of $ , with interest for
the same, at l»er cent, per annum, on the days and times and 
in manner following, that is to say, (here specify terms of payment) 
without making any deduction, defalcation or abatement thereout, 
ea liny account whatsoever, then tin --" presents, and every danse, 
covenant, matter and thing herein contained, shall cease, determine 
and he absolutely void to all intents and purposes whatsoever, ns if 
the same had never been executed.

And the said party of the first part doth herebv for himself, his 
heirs, executors and administrators, covenant, promise and agree to 
and with the said party of the second part, his executors, adminis­
trators and assigns, in manner following, that is to say:

That he, the said party of the first part, his executors and ad­
ministrators, or some or one of them, shall and will well and truly 
pay, or cause to be paid, unto the said party of the second part, his 
executors, administrators or assigns, the said principal sum and 
interest in the above proviso mentioned, at the times and in man­
ner hereinbefore appointed for payment thereof, without any deduc­
tion or abatement whatsoever, and according to the true intent and 
meaning of these presents.

And that the said hereinbefore in part recited Indenture of Lease 
is, at the time of the sealing and delivery of these presents, a good, 
valid, and subsisting lease in the law, and not surrendered, for­
feited or become void or voidable; and that the rent and covenants 
therein reserved and contained have been duly paid and performed 
by the said party of the first part, up to the day of the date thereof.
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And that the said party of the first part now hath in himself good 
right, full power, and lawful and absolute authority to assign the 
said lands and premises in manner aforesaid, and according to the 
true intent and meaning of these presents.

And that in case of default in payment of the said principal 
money or interest, or any part thereof, contrary to the proviso and 
covenant aforesaid, it shall be lawful for the said party of the 
second part, his executors, administrators and assigns, to enter into 
and upon and hold and enjoy the said premises for the residue of 
the term granted by the said Indenture of Lease, and any renewal 
thereof (if any), for their own use and benefit, without the let, suit, 
hindrance, interruption, or denial of the said party of the first part, 
his executors, administrators and assigns, or any other persons 
whomsoever; and that free and clear, and freely and clearly ac­
quitted, exonerated and discharged, or otherwise, by and at the 
expense of the said party of the first part, his executors and admin­
istrators, well and effectually saved, defended and kept harmless 
of, from and against all former and other gifts, grants, bargains, 
sales, leases, and other incumbrances whatsoever.

And that the said party of the first part, his executors, adminis­
trators and assigns, and all other persons claiming any interest in 
the said premises, shall and will, from time to time, and at all times 
hereafter, so long ns the said principal sum or any part thereof shall 
remain due and owing on this security, at the request and costs of 
the said party of the second part, his executors, administrators or 
assigns, make, do arl execute, all such further assignments and 
assurances in the law of the said premises for the residue of the said 
term, and any renewal thereof (if any), subject to the proviso afore­
said, ns by the said party of the second part, his executors, admin­
istrators or assigns, or his or their counsel in the law, shall be 
reasonably advised or required.

And that the said party of the first part, his executors, adminis­
trators or assigns, shall and will, from time to time, until default in 
payment of the said principal sum or the interest thereof, and until 
the said party of the second part shall enter into possession of the 
said premises as aforesaid, well and truly pay, or cause to be paid, 
the said yearly rent by the said Indenture of Lease reserved, and 
all taxes payable on the said premises, and ptrform and keep all 
the lessee’s covenants and agreements in the said lease contained, 
and indemnify and save harmless the said party of the second part 
therefrom, and from all loss, costs, charges, damages, and expenses 
in respect thereof.

And also shall and will, from time to time, and at all times here­
after, so long as the said principal money and interest, or any part 
thereof, shall remain due on this security, insure and keep insured 
the buildings erected or to be erected on the land hereby assigned, 
or anv part thereof, against loss or damage by tire in some Insur­
ance Office, to be approved of bv the party of the second part, in 
the full amount hereby secured, at the least, and, at the exj>ense of 
the said party of the first part, immediately, assign the policy, and 
all benefit thereof to the said party of the second part, his executors, 
administrators and assigns, as additional security for the payment 
of the principal money and interest hereby secured; and that in 
default of such insurance it shall be lawful for the said party of the 
second part, his executors, administrators or assigns, to effect the 
same, and the premium or premiums paid therefor shall be a charge 
or lien on the said premises hereby assigned, which shall not be
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redeemed or redeemable until payment thereof, in addition to the 
said principal money and interest as aforesaid.

Provided, lastly, that until default in payment of the said princl 
pal money and interest hereby secured, it shall be lawful for the 
said party of the first part, his executors, administrators or assigns, 
to hold, occupy possess and enjoy the said lands and premises here­
by assigned, with the appurtenances, without any molestation, inter­
ruption or disturbance of, from or by the said party of the second 
part, his executors, administrators or assigns, or any person or 
persons claiming or to claim by, from, through, under or in trust 
for him, them, or any of them.

In witness whereof the said parties to these presents have here­
unto set their hands and seals, the day and year first above written.

Signed, sealed and delivered )
in the presence of f A. B. [us.]

Y. Z. J C. D. [L.S.]
Received on the date hereof, the sum of $ , being the

full consideration above mentioned.

Witness, 
Y. Z

A. B.
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NATURALIZATION AND ALIENS.

An alien is one born outside British Dominions, or the 
subject or citizen of a Foreign Government or State, who has 
not been naturalized.

Naturalization is the process whereby an alien becomes 
a citizen and entitled to the privileges of one native-bom.

In Ontario, Nova Scotia and Manitoba, by Provincial 
statutes, real and personal property of every kind may be 
acquired, held and disposed of by an alien, in the same 
manner as though he were a British subject; aliens may 
not, however, sit upon juries, or hold municipal or legis­
lative offices.

The law upon this subject is now contained in “The 
Naturalization Act,” R. S. C. 1906, cap. 77, as amended 
by Dominion Statutes of 1907, cap. 31, and of 1908, cap. 48. 
By this statute various important changes arc made in the 
law theretofore existing.

Expatriation takes place when a person loses his nation­
ality, and abjures his allegiance to the country of his birth by 
becoming the citizen of another country. Under the com­
mon law of England, and until a recent period, it was held 
impossible for a British subject, by any act of his to expatri­
ate himself; but this has, of recent years, been permitted 
by statute, if the purpose for which it is sought is not unlaw­
ful nor in fraud of his duties in the country of his origin.

Repatriation occurs when an expatriated person regains 
his original nationality.

The more important clauses of the above mentioned sta­
tute are as follows:

SHORT TITLE.

I. This Act may be cited as the Naturalization Act. R.S., c. 113.
6. 1.

INTERPRETATION.

2. In this Act, unless the context otherwise requires.— 
to I * disability ' means the disability of being an infant lunatic, 
idiot, or married woman;

(6) ‘officer in the diplomatic service of Hie Majesty* means an 
ambassador, minister, chargé d'affairct, secretary of legation, or 
any person appointed by such ambassador, minister, chargé d'af- 
fairer, or secretary of legation, to execute any duty imposed 
upon on officer in the diplomatic service of His Majesty by the 
naturalisation Act, 7870, passed by the Parliament of the Unit­
ed Kingdom :
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(c) 4 officer in the consular service of His Majesty ’ means and 
includes consul-general, consul, vice-consul or consular agent, and 
any person for the time being discharging the duties of consul- 
general, consul, vice-consul or consular agent ;

(d) ‘county’ includes a union of counties and a judicial district 
or other judicial division ;

(e) ‘alien* includes a statutory alien;
(/) ‘statutory alien’ means a natural-born British subject who 

becomes an alien under this Act or any Act in that behalf;
(ç) ‘subject’ includes a citizen, when the foreign country referred 

to is a republic ;
(h) ‘form’ means a form in the schedule to this Act. It. S. c- 

113, s. 2.

3. For the purposes of this Act, the clerk of the peace of any 
county in Ontario shall be deemed to be the ‘clerk’ of the General 
Sessions of the Peace of that county, and the prothonotary of the 
Supreme Court of Nova Scotia for any county shall be deemed to be 
the ‘clerk’ of that court in relation to matters arising in or dealt 
with respect to such county. 2 E. VII., c. 23, s. 1 ; 3 E. VII., c. 38, 
e. 2.

RIGHTS OF PROPERTY OF ALIENS.

4. Real and personal property of any description may be taken, 
acquired, held and disposed of by an alien in the same manner, in all 
respects, ns by a natural-born British subject. B. S., c. 113, s. 3.

5. A title to real and personal property of any description may be 
derived through, from, or in succession to an alien, in the same man­
ner in all respects as through, from, or in succession to a natural- 
born British subject. It. S., c. 113, s. 3.

6. Nothing in the two last preceding sections shall qualify an alien 
for any office, or for any municipal, parliamentary, or other fran­
chise. or to be the owner of a British ship; nor shall anything there­
in entitle an alien to any right or privilege as a British subject, ex­
cept such rights and privileges in respect of property as are hereby 
expressly conferred upon him. It. S., c. 113, s. 3.

7. The provisions of the three last preceding sections shall not 
affect any estate or interest in real or personal property to which any 
person 1ms or may become entitled, either mediately or immediately, 
in possession or expectancy, in pursuance of any disposition made 
before the fourth day of July, one thousand eight hundred and eighty- 
three. or in pursuance of any devolution by law on the death of any 
person dying before the said date. 11. 8., c. 113, s. 3.

EXPATRIATION.

8. Whenever IIis Majesty has entered into a convention with any 
foreign state to the effect that the subjects of that state who are 
naturalized as British subjects may divest themselves of their status 
as British subjects, and whenever Ilis Majesty, by order in council, 
passed under the third section of The Naturalization Act, 1870, en­
acted by the Parliament of the United Kingdom, has declared* that 
such convention has been entered into by Ilis Majesty, from and after

C.L.—5th ED. 21
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the date of such order in council, any person originally a subject of 
the state referred to in such order who has beeu naturalized as a 
British subject within Canada, may, within such limit of time as is 
prescribed in the convention, make a declaration of alienage, and 
from and after the date of his so making such declaration, such per­
son shall, within Canada, be regarded as an alien, and as a subject 
of the state to which he originally belonged, as aforesaid. It. 8., c. 
113, e. 4.

9. Any such declaration of alienage may be made,—
(a) in the United Kingdom, before any justice of the peace;
(b) elsewhere, in His Majesty's dominions, before any judge of 

any court of civil or criminal jurisdiction, or of any justice of the 
peace, or of any other officer for the time being authorized by 
law in such place to administer an oath for any judicial or other 
legal purpose; and,

(c) out of His Majesty’s dominions, before any officer in the 
diplomatic or consular service of His Majesty. R. 8., c. 113, 
e. 5.

10. Any person who, by reason of his having been born within 
British dominions, is a natural-born subject of His Majesty, but who, 
at the time of his birth, under the law of any foreign state, was and 
still is a subject of such state, may, if of full age, and not under any 
disability, make a declaration of alienage in manner aforesaid, and, 
from and after the making of such declaration of alienage, such per­
son shall, within Canada, cease to be a British subject. R. 8., c. 
113, s. C.

11. Any person who is born out of British dominions of a father 
being a British subject, may, if of full age and not under any dis­
ability, make a declaration of alienage in manner aforesaid, and from 
and after the making of such declaration shall, within Canada, cease 
to be a British subject. R. 8., c. 113, s. 6.

EFFECT OF NATURALIZATION ABROAD.

12. Any British subject who has, at any time before or at any 
time after the fourth day of July, one thousand eight hundred any 
eighty-three, when in a foreign state and not under any disability, 
voluntarily become naturalized in such state, shall, from and after 
the time of his so having become naturalized in such foreign state, be 
deemed, within Canada, to have ceased to be a British subject, and 
shall be regarded as an alien. R. S., c. 113, s. 7.

TAKING OATH.

13. Any alien who, within such limited time before taking the 
oaths or affirmations of residence and allegiance and procuring the 
same to be filed of record as hereinafter prescribed, as may be allowed 
by order or regulation of the Governor in Council, has resided in 
Canada for a term of not less than three years, or has been in the 
service of the Government of Canada or of any of the provinces of 
Canada, or of two or more of such governments, for a term of not 
less than three years, and intends, when naturalized, either to reside 
in Canada or to serve under the Government of Canada or the Gov­
ernment of one of the provinces of Canada, or two or more of such

■
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governments, may take and subscribe the oaths of residence and al­
legiance or of service and allegiance in form A and apply for a cer­
tificate in form B. K. 8., c. 113, s. 8.

14. The following persons «hull be competent to administer such 
oath, namely

(o) A judge of a court of record in Canada;
(b) A commissioner authorized to administer oaths in any court 

of record in Canada ;
(c) A commissioner authorized by the Governor General to take 

oaths under this Act;
(d) A justice of the peace of the county or district where the 

alien resides;
(e) A notary public;
(/) A stipendiary magistrate, or a police magistrate. It. 8., c. 

113, s. 9.

EVIDENC E OF RESIDENCE OR SERVICE.

15. The alien shall adduce, in support of such application, such 
evidence of his residence or service, and intention to reside or serve, 
ns the person before whom he takes the oaths aforesaid requires; 
and such person, on being satisfied with such evidence, and that the 
alien is of good character, shall grant to such alien a certificate in 
form E R. S„ . US, s IS.

PRESENTATION OF CERTIFICATE AND NOTICE.

16. Such certificate shall be presented,—
(o) in Ontario, to the court of general sessions of the peace of 

the county in which the alien resides, or to the court of assize 
and nisi prias during its sittings in such county;

(b) in Quebec, to any circuit court within the territorial limits 
of the jurisdiction of which the alien resides;

(c) in Nova Scotia, to the Supreme Court, during its sittings in 
the county in which the alien resides, or to the county court 
having jurisdiction in such county;

(d) in New Brunswick, to the Supreme Court, during its sittings 
in the county in which the alien resides, or to the circuit court, 
as the case may be, in such county, or to the county court hav­
ing jurisdiction in such county;

(e) in British Columbia, to the Supreme Court of British Colum­
bia, during its sittings in the electoral district in which the alien 
resides, or to the court of assize and nisi prias during its sittings 
in such electoral district, or to the county court of such electoral 
district ;

(/) in Manitoba, to the county court having jurisdiction where 
the alien resides, or. if there is no county court having jurisdic­
tion there, then to the county court of the county nearest to h'is 
residence or the county court the place of holding which is near­
est to his residence;

(p) in Prince Edward Island, to the Supreme Court of Judica­
ture, during its sittings in the county within which the alien 
resides, or to the court of assize and nisi prias during its sittings 
in such county, or to the county court of such county ;
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(A) in the provinces of Saskatchewan or Alberta, to a judge of the 
Supreme Court of the Northwest Territories sitting in chambers 
in the judicial district in which the alien resides, pending the 
abolition of that Court by the legislature of the province, and 
thereafter to a judge of such superior court as, in respect of the 
civil jurisdiction of the said Court is established for the pro­
vince in lieu thereof ;

(•) in the Yukon Territory, to the Territorial Court, during its 
sittings in the circuit within which the alien resides. 3 E. VII., 
c. 38, s. 1 ; 4 E. VII., c. 25, s. 1; 4-5 E. VII., c. 3, s. 16; tp. 
42, e. 10.

17. Except in the provinces of Saskatchewan and Alberta, when 
It is intended to present a certificate under the last preceding sec­
tion ,on behalf of any alien, notice in writing of such intention stat­
ing the name, residence and occupation or addition of such alien shall 
be given to the clerk of the court at least three weeks before the 
sittings thereof.

2. The clerk shall post up in a conspicuous place In hi* office three 
weeks before such sittings, and keep posted there until such sittings 
are ended, a list showing the names, residences, and occupations or 
additions of nil aliens as to whom due notice has been received by 
him of such intention. 3 E. VII., e. 38, s. 2.

18. Except in the provinces of Saskatchewan and Alberta, at any 
time after the filing of any such notice and previous to the sittings of 
the court, any person ol»j«*cting to the naturalization of the alien 
may file in the office of the clerk an opposition in which shall be 
stated the grounds of his objection. 3 E. VII., c. 38, s. 2.

19. Except in the provinces of Saskatchewan and Alberta, presen­
tation of such certificates shall be made in open court and on the 
first day of some general sittings of the court, and thereupon the 
judge shall cause the particulars of all such certificate* to be openly 
announced in court, the mime, residence, and occupation or addition 
of each applicant for naturalization being stated.

2. Where no opposition has been filed to the naturalization of an 
applicant, and no objection thereto is offered during the sitting*, the 
court on the last day of the *ittings shall direct that the certificate of 
the applicant be filed of record in the court.

3. If such opposition ha* Ins'll filed or objection offered, the court 
shall hear and determine the same in a summary way, and shall 
make such direction or order in the premises ns the justice of the 
case requin s. K. \ II.. e. 88,

20. In the province's of Saskatchewan or Alberta, the procedure 
with regard to such certificate shall lie as follows :—

(a) Itefore its presentation to the judge, such certificate shall, 
pending the abolition of the Supreme Court of the Northwe** 
Territories by the legislature of the province, he filed in the 
office of the clerk of that Court for the judicial district in which 
the alien resides, unless he resides in n portion of such district 
assigned to a deputy clerk, in which case It shall tie filed in the 
office of such deputy clerk, and thereafter, in the office of the 
clerk for such district or, ns the case may be. of the deputy 
clerk, of such superior court a*, in respect of the civil jurisdic­
tion of the said Supreme Court, is established for the province 
in lieu thereof ;
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(6) A copy of the certificate shall thereupon he posted up In a con- 
epicious place in the office of the clerk of the court, or of the 
deputy clerk, as the case may be, and shall remain so posted up 
for a period of not less than two weeks;

(c) At any time after such copy is first so posted up any one may 
file with the clerk of the court, or with the deputy clerk, as the 
case may be, a written notice of objection to the certificate of 
naturalization being granted, stating the grounds of such objec-

(d) Not later than three weeks after the certificate is so filed, the 
clerk of the court, or the deputy clerk, as the case may be, shall 
present to the judge, or transmit to him by registered letter, the 
certificate and all notices of objection tiled with him, if any, 
with a certificate under his hand and the seal of the court that a 
copy of the certificate has been duly posted up in his office as 
above required, and, if no notice of objection has been filed with 
him, that each is the case ;

(e) Within one week following the receipt by the judge of the cer­
tificate and such other material, he shall hold a sitting in cham­
bers. at which, if no notice of objection has been filed, and if the 
certificate appears t<> be regular and sufficient, he shall direct the 
issue to the alien of a certificate of naturalization, and, if any 
notice of objection has been received, or if the certificate is defec­
tive or otherwise open to objection, he shall decide such objection 
in a summary way, and shall make such direction or order as the 
justice of the case requires;

(f l The judge shall have power to adjourn the hearing of any 
such case from time to time. 4-5 E. VII., c. 25, s. 1 ; c. 3, s. 16; 
c. 42. s. 10.

21. In the Northwest Territories such certificate shall be pre­
sented to such authorities or persons as are prescribed by order or 
regulation of the Governor in Council, and thereupon such authority 
or person shall take such proceedings with respect to such certificate, 
and shall cause the same to be filed of record In such way as is pre­
scribed by such order or regulation. It. R„ c. 113, e. 12; 3 E. VII., 
c. 38. s. 3.

22. The alien shall after the filing of such certificate be entitled 
to a certificate of naturalization in form C authenticated,—

(а) under the seal of the court, if such certificate has been pre­
sented to a court ; or,

(б) if the certificate has been presented to an authority or person, 
as prescribed by order or regulation of the Governor in Council 
in manner prescribed by such order or regulation. R. S., c. 113 
e. 13.

23. The certificate granted to an alien who applies for naturaliza­
tion on account of service under the Government of Canada or of any 
province or of any two or more of such Governments shall be filed of 
record in the office of the Secretary of State of Canada.

2. After such filing, the Governor in Council may authorize the 
issue of a certificate of naturalization to such alien, in form D. R. 
8., c. 113, e. 14.
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EIGHTS OF ALIENS NATURALIZED.

24. An alien to whom a certificate of naturalization is granted 
shall, within Canada, be entitled to all political and other rights, 
powers and privileges, and be subject to all obligations, to which a 
natural born British subject is entitled or subject within Canada, 
with this qualification, that he shall not, when within the limits of 
the foreign state of which he was a subject previously to obtaining 
his certificate of naturalization, be deemed to be a British subject, 
unless he has ceased to be a subject of that state in pursuance of the 
laws thereof, or in pursuance of a treaty or convention to that effect. 
R. 8., c. 113, s. 15.

SPECIAL CERTIFICATE.

25. A special certificate of naturalization, in form E. may. in 
manner aforesaid, be granted to any person with respect to whose 
nationality, as a British subject, a doubt exists.

2. Such certificate may specify that the grant thereof is made for 
the purpose of quieting doubts as to the rights of such persons to be 
deemed a British subject.

3. The grant of such special certificate shall not be deemed to be 
any admission that the person to whom it was granted was not pre­
viously a British subject. It. 8., c. 113, s. 10.

CERTIFICATE AS TO ALIENS NATURALIZED.

26. An alien naturalized previously to the fourth day of July, one 
thousand eight hundred and eighty-three, may apply for a certificate 
of naturalization under this Act.

2. Such certificate may be granted to such naturalized alien upon 
the same terms and subject to the same conditions upon which such 
certificate might have been granted if such alien had not been pre­
viously naturalized. R. 8., c. 113, s. 17.

CERTIFICATE OF READMISSION.

27. A statutory alien may, upon the same terms and subject to 
the same conditions as are required in the case of an alien applying 
for a certificate of naturalization, except that residence in Canada 
for not less than three months shall be sufficient, apply to the proper 
court or authority or person in that behalf for a certificate in form 
F. hereinafter referred to as a ‘ certificate of admission to British 
nationality,' readmitting him to the status of a British subject within 
Canada. R. S., c. 113, s. 18; 3 E. VII., c. 38, s. 4.

28. A statutory alien, to whom a certificate of readmission to 
British nationality within Canada has been granted, shall, from the 
date of the certificate of readmission. but not in respect of any pre­
vious transaction, resume his position as a British subject within 
Canada, with this qualification, that within the limits of the foreign 
state of which he became a subject, he shall not be deemed to be a 
British subject within Canada, unless he has ceased to be a subject 
of that foreign state according to the laws thereof, or in pursuance 
of a treaty or convention to that effect. R. 8., c. 113, s. 19.

PROVISIONS IN CASE OF CONVENTION WITH FOREIGN STATE.

29. When any foreign state has, before or after the fourth day of
July, one thousand eight hundred and eighty-three, entered into a
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convention with Ilia Majesty to the effect that the Mibje<ts of that 
state who have been naturalized as British subjects may divest them­
selves of their status as subjects of such foreign state, and, when 
such convention, or the laws of such foreign state require a resid­
ence in Canada of more than three years of a service under the Gov­
ernment of Canada, or of any of the province» of Canada, or of two 
or more of such Governments, of more thnn three years, as a condi­
tion precedent to such subjects divesting themselves of their status 
as such foreign subjects, an alien being a subject of such foreign state, 
who desires to divest himself of his status as such subject, may, if 
at the time of taking the oath of residence or service, he has resided 
or served the length of time required by such convention or by the 
laws of the foreign state, instead of taking the oath showing three 
years' residence or service, take an oath showing residence or seivice 
for the length of time required by such convention or by the laws 
of the foreign state. R. 8., c. 113, s. 20.

30. The certificate of naturalization granted to the alien under 
the last preceding section shall state the period of residence or ser­
vice sworn to; and such statement shall be sufficient evidence of such 
residence or service in all courts and places whatsoever. R. 8., c. 
113, s. 20.

31. An alien who. either before or after the fourth day of July, 
one thousand eight hundred and eighty-three, has. whether under 
this Act or otherwise, become entitled to the privileges of British 
birth in Canada, and who is a subject of a foreign state with which 
a convention to the effect above mentioned has been entered into by 
His Majesty, and who desires to divest himself of his status as such 
subject, and who has resided or served the length of time required 
by such convention or by the laws of the foreign state, may take 
the oath of residence or service showing residence or service for the 
length of time required by such convention or by the laws of the 
foreign state, and apply for a certificate, or a second certificate, as 
the case may be, of naturalization under this Act. R. 8. c. 113, 
e. 21.

STATUS OF MARRIED WOMEN AND INFANT CHILDREN.

32. A married woman shall, within Canada, be deemed to be a 
subject of the state of which her husband is, for the time being, a 
subject. R. 8., c. 113, s. 22.

33. A widow who is a natural-born British subject and who has 
become an alien by or in consequence of her marriage, shall be 
deemed to be a statutory alien, and may, as such, at any time dur­
ing her widowhood, obtain a certificate of readmission to British 
nationality, within Canada, as hereinbefore provided. R. 8., c. 113, 
s. 23.

34. If the father, being a British subject, or the mother, being a 
British subject and a widow, becomes an alien in pursuance of this 
Act, every child of such father or mother who, during infancy, has 
become a resident in the country where the father or mother is natur­
alized, and has, according to the laws of such country, become natur­
alized therein, shall, within Canada, be deemed to be subject of the 
state of which the father or mother has become a subject, and not 
a British subject. R. 8., c. 113, s. 24.
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35. If the father, or the mother being a widow, has obtained a 
certificate of readmission to British nationality within Canada, every 
child of such father or mother who, during infancy, has become resid­
ent within Canada with such father or mother, shall be deemed to have 
resumed the position of British subject within Canada, to all intents. 
.U 8., c. 113, e. 25.

36. If the father, or the mother being a widow, has obtained a 
certificate of naturalization within Canada, every child of such father 
or mother who, during infancy, has become resident with such father 
or mother within Canada, shall, within Canada, be deemed to be a 
naturalized British subject. It. S., c. 113, s. 26.

37. Nothing in this Act contained shall deprive any married woman 
of any estate or interest in real or personal property to which she 
became entitled before the fourth day of July, one thousand eight 
hundred and eighty-three, or effect such estate or interest to her pre­
judice. R. 8., c. 113, s. 27.

BEGULATIONS.

38. The Governor in Council may make regulations respecting the 
following matters :—

(») The form and registration of declarations of British national­
ity;

(6) The form and registration of certificates of naturalization in 
Canada ;

(c) The form and registration of certificates of readmission to 
British nationality within Canada ;

(<f) The form and registration of declarations of alienage;
(e) The transmission to Canada, for the purpose of registration 

or safe keeping or of being produced as evidence, of any declara­
tions or certificates made in pursuance or for the purposes of 
this Act, out of Canada, or of any copies of such declarations 
or certificates, and of the originals or copies of oaths received 
under this Act out of Canada ; also, of copies of entries of such 
oaths contained in any register kept out of Canada in pursuance 
or for the purposes of this Act:

(/) The persons by whom the oaths may be administered under 
this Act;

(p) Whether or not such oaths are to be subscribed as well as 
taken, and the form in which such taking and subscription are to 
be attested ;

(h) The registration of such oaths ;
(♦) The persons by whom certified copies of such oaths may be

(/) The proof, in any legal proceedings, of such oaths ;
(k) With the consent of the Treasury Board, the imposition and 

application of fees not fixed by this Act, in respect of any regis­
tration, or of the making or granting of any declaration or cer­
tificate, and the administration or registration of any oaths au­
thorized by this Act. R. S., c. 113, s. 28.
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39. Any regulation made by the Governor in Council under thia 
Act shall be deemed to be within the powers conferred by this Act, 
and shall be of the same force as if it had been enacted in this Act 
R. 8., c. 113, s. 29.

EVIDENCE.

40. Any declaration authorized to be made under this Act may 
be proved in any legal proceedings, by the production of the original de­
claration, or of any copy thereof certified to be a true copy by the 
clerk or acting clerk of the King's Privy Council for Canada, or by 
any person authorized by regulation of the Governor in Council to 
give certified copies of such declaration.

2. The production of such declaration or copy shall be evidence 
of the person therein named ns declarant having made the same at 
the date in the said declaration mentioned. R. 8., c. 113, s. 30.

41. A certificate of naturalization or of readmission to British 
nationality may be proved in any legal proceeding by the production 
of any original certificate, or of any copy thereof certified to be a true 
copy by the clerk or acting clerk of the King's Privy Council for Can­
ada, or by any person authorized by regulation of the Governor in 
Council to give certified copies of such certificate. R. 8., c. 113, s. 
31.

42. The statement of the period of residence or service in a cer­
tificate of naturalization shall he sufficient evidence of such residence 
or service in all courts and places whatsoever. R. S., c. 113, s. 31.

43. Entries in any register authorized to be made in pursuance 
of this Act may be proved by such copies and certified in such man­
ner as is directed by regulation of the Governor in Council, by the 
clerk or acting clerk of the King's Privy Council for Canada, or by 
the Secretary of State.

2. The copies of such entries shall be evidence of any matters by 
this Act or by any regulation of the Governor in Council authorized 
to be inserted in the register. R. S., c. 113, s. 32.

44. A copy of any certificate of naturalization may be registered 
in the land registry office of any county or district or registration 
division within Canada, and a copy of such registry, certified by the 
registrar or other proper person in that behalf, shall be sufficient 
evidence of the naturalization of the person mentioned therein, in all 
courts and places whatsoever. R. S., c. 113, s. 33.

GENERAL.

45. The Governor in Council may, from time to time, appoint 
commissioners to take and administer oaths under this Act R. S., 
c. 113, s. 34.

46. If any British subject has, in pursuance of this Act, become 
an alien, he shall not thereby be discharged from any liability in 
respect of any acts done before the date of his so becoming an alien. 
R. S., c. 113, s. 35.

47. The clerk of the court and the persons or authorities by whom 
the certificate of naturalization is issued shall, for all services and
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filings in connection with such certificate, be entitled to receive, from 
the person naturalized, the sum of twenty-five cents and no more; 
and no further or other fee shall be payable for or in respect of such 
certificate. R. 8., c. 113, e. 36.

48. The registrar shall, for recording a certificate of naturalize 
tion, be entitled to receive from the person producing the same for 
registry, the sum of fifty cents, and a further sum of twenty-five cents 
for every search and certified copy of the same and no more. R. 8., 
c. 113, s. 36.

49. Every person who, being by birth an alien, had, on or before 
the fourth day of July, one thousand eight hundred and eighty-three, 
become entitled to the privileges of British birth within any part of 
Canada, by virtue of any general or special Act of naturalization in 
force in such part of Canada, shall hereafter be entitled to all the 
privileges of this Act conferred on persons naturalized under this 
Act. R. 8., c. 113, s. 37.

80. Nothing in this Act contained shall repeal or in any manner 
Impair or affect,—

(а) the Act of the Legislature of Upper Canada, passed in the 
fifty-fourth year of the reign of His late Majesty King George 
the Third, initituled An Act to declare certain peraona. therein 
deacribed, aliéna, and to veat their eatatea in Hia Majeaty; or,

(б) the Act of the Legislature of the late province of Canada, 
passed in the twenty-fourth year of the reign of Her late Majea­
ty Queen Victoria, chapter forty-four and intituled An Act rei- 
pecting forfeited eatatea in Upper Canada : or,

(c) any proceedings had under the said Acts ; or,
(d) the Act of the Legislature of the late province of Canada, 

passed in the session held in the fourth and fifth years of the 
reign of Her late Majesty Queen Victoria, chapter seven, intituled 
An Act to aecurc to. and confer upon, certain inhabitanta of thia 
Province, the civil and political righta of natural-born Britiah 
aubjecta-, or,

(e) the first, second or third sections of the Act of the said Legis­
lature, passed in the twelfth year of the reign of Her late Majes­
ty Queen Victoria, chapter one hundred and ninety-seven, in­
tituled An Act to repeal a certain Act therein mentioned and to 
make better proviaion for the naturalization of Aliena-, or,

(f) the naturalization of any person naturalized under the said 
two last mentioned Acts, or either of them, or any rights acquired 
by such person or by any other person by virtue of such natural­
ization. all which shall remain valid and be possessed and en­
joyed by such person respectively. R. 8., c. 113, ss. 38-39.

81. Every person who. being by birth an alien, did, prior to the 
first day of January, one thousand eight hundred and sixty-eight, 
take the oaths of residence and allegiance required by the laws res­
pecting naturalization then in force in that one of the provinces now 
forming the Dominion of Canada, in which he then resided, shall, 
within Canada, be entitled to all the rights and privileges of a natural- 
born British subject conferred upon naturalized persons by this Act; 
and the certificate of the judge, magistrate, or other person before 
whom such oaths were taken and subscribed, shall be evidence of his
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having taken them ; or, he may take nnd subscribe the oath in form
G, before some judge, justice, or person authorized to administer the 
oaths of residence and allegiance under this Act, in the county or 
district in which he resides. R. S., c. 113, s. 40.

52. All aliens who had their settled place of abode,—
(<i) in either of the late provinces of Upper Canada, or Lower 

Canada, or Canada, or in Nova Scotia or New Brunswick, on 
or before the first day of July, one thousand eight hundred and 
sixty-seven; or,

(6) in Rupert’s Land or the Northwest Territories, on or before 
the fifteenth day of July, one thousand eight hundred and seven-

(c) in British Columbia, on or before the twentieth day of July, 
one thousand eight hundred and seventy-one; or,

(d) in Prince Edward Island, on or before the first day of July, 
one thousand eight hundred and seventy-three;

and wljo are still residents of Canada, shall be deemed, adjudged, 
and taken to be. and to have been entitled to all the privileges of 
British birth within Canada ns if they had been natural-born sub­
jects of Ilis Majesty. R. S., c. 113, s. 41.

53. No such person referred to in the last preceding section, being 
a male, shall, however, be entitled to the benefit of this Act, unless 
he takes the oaths of allegiance in form A, and of residence in form
H, before some justice of the peace or other person authorized to 
administer oaths under this Act. R. 8., c. 113, s. 41.

54. The oaths taken by any person, under the two Inst preceding 
sections shall be filed of record,—

(а) in the province of Ontario, with the clerk of the peace of the 
county in which such person resides ;

(б) in the province of Quebec, with the clerk of the circuit court 
of the circuit within which such person resides;

(c) in Nova Scotia, with the prothonotary of the Supreme Court;
(d) in New Brunswick, with the clerk of the Supreme Court;
(e) in British Columbia, with the clerk of the Supreme Court;
(f) in Prince Edward Island, with the clerk of the Supreme Court 

of Judicature;
(g) in Manitoba, with the clerk of the Court of King's Bench, or 

with the clerk of the county court of the county in which such 
person resides ;

(h) in the province of Saskatchewan or Alberta, with the clerk of 
the Supreme Court of the Northwest Territories pending the 
abolition of that Court by the legislature of the province, and 
thereafter with the clerk of such superior court of justice as in 
respect of the civil jurisdiction of the said Court is established 
for the province in lieu thereof;

(«) in the Yukon Territory, with the clerk of the Territorial 
Court ;

(/) in the Northwest Territories, with such person or authority 
as is prescribed by order or regulation of the Governnor in 
Council. R. 8., c. 113, e. 42; 4 5 E. VII., c. 3. e. 16; c. 42, 
e. 16.
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55. Upon the oath being so filed, the person taking it shall be 
entitled to the benefit of this Act and to the privileges of British 
birth within Canada, and shall also, upon payment of a fee of twenty, 
five cents, be entitled to a certificate, in form I, from the person with 
whom the oaths have been filed.

2. The production of such certificate shall be prima facie evidence 
of the naturalization of such person under this Act, and that he is 
entitled to and enjoys all the rights and privileges of a British sub­
ject. R. S„ c. 113, s. 42.

56. No alien shall be naturalized within Canada except under the 
provisions of this Act. R. S., c. 113, s. 43.

RETURN TO THE SECRETARY OF STATE.

57. The clerk of every court which is, and the person or authori­
ties who are, required to grant certificates under this Act shall, on 
or before the fifteenth days of January and July in each year, make 
a return of the half years ending respectively with the thirty-first day 
of December and the thirtieth day of June next preceding the date 
of such returns, to the Secretary of State of Canada of all persons 
to whom certificates of naturalization or of readmission to British 
nationality have been granted by such court, person or authority, as 
the case may be, or who have taken the oath and been granted the 
certificates above referred to. 2 E. VII., c. 23, s. 2.

58. Such returns shall set forth with respect to each such per­
son,—

(а) his name, residence and addition, and his former residence 
and nationality;

(б) the nature of the certificate granted or oath taken;
(c) The date when and the place where the same were granted or 

taken ; and,
(d) any other particulars which the Governor in Council may re­

quire. 2 E. VII., c. 23, s. 3.

59. Such term shall be accompanied by certified copies of each 
certificate granted during the half year. 2 E. VII., c. 23, s. 3.

60. All returns made pursuant to this Act and all copies of certi­
ficates received with any such returns shall mnain of record in the 
Department of the Secretary of State. 2 E. VII., c. 23, s. 5.

61. There shall be prepared and kept in the Department of the 
Secretary of State two alphabetical lists of the persons appearing 
from such returns, and from the records of the said Department, to 
have been naturalized or readmitted to British nationality, one of 
which shall contain the names of persons naturalized or readmitted 
to British nationality prior to the fifteenth day of M-ay, one thou­
sand nine hundred and two. and the other, those of persons thereafter 
or who may henceforth be naturalized or readmitted to British na­
tionality. 2 E. VII., c. 23. s. 5.

62. The fees for the preparation and transmission of returns made 
pursuant to this Act may, from time to time, be fixed by the Governor 
in Council. 3 E. VII., c. 38, s. 0.
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63. Any person shall be entitled during the usual office hours of 
the sai< department, and upon payment of such fees as may be pres­
cribed by the Governor in Council, to have a search made of such 
lists, and of the returns and copies of certificates of record under this 
Act. 2 E. VII., c. 23, s. 0.

64. The Secretary of State, upon request, aaci upon payment of 
such fees as are so prescribed, shall issue certificates ns to the de­
tails shown by such lists or such return with respect to any person 
whose name appears therein as having been naturalized or readmit­
ted to British nationality, and furnish certified copies of or extracts 
from any matter of record in the Department under this Act. 2 E. 
VII., c. 23, s. 6.

PENALTIES.

65. Any person who refuses or neglects to make any return re­
quired of him by this Act, within the time limited therefor, is guilty 
of an offence and liable, upon summary conviction, to a penalty of 
fifty dollars. 2 E. VII., c. 23, s. 7.

66. Every person who wilfully swears falsely, or makes any false 
affirmation under this Act, shall, on conviction thereof, in addition 
to any other punishment authorized by law, forfeit all the privileges 
or advantages which he would otherwise, by making such oath or 
affirmation, have been entitled to under this Act; but the rights of 
other persons, in respect of any property or estate derived from or 
held under him. shall not thereby be prejudiced, unless such persons 
were cognizant of the false swearing or the making of the false affirm­
ation at the time the title by which they claim to hold under him was 
created. It. 8., c. 113, a. 44.

SCHEDULE.

A.

THE NATURALIZATION ACT.

Oath of Residence.

I. A. R., do swear (or, being a person allowed by law to affirm 
in judicial cases, do affirm) that, in the period of years
preceding this date I have resided three (or five, os the cate may he) 
years in the Dominion of Canada with intent to settle therein, with­
out having been, during such three years (or five years, as the cate 
may he) a stated resident in any foreign country. So help me God.

Sworn before me at \
on the r A.B.

day of
It. c. 113, sch.
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THE NATURALIZATION ACT.

Oath of Service.

I, A. B., do swear (or, being a person allowed by law to affirm 
In judicial cases, do affirm), that, in the period of years
preceding this date, I have been in the service of the Government of 
Canada (or of the Government of the province of , in
Canada, or, as the cate may he) for the term of three years, and I 
intend, when naturalized, to reside in Canada (or to serve under the 
Government of at the cate may 6e).

Sworn before me at \
on the A.B.

day of )
U. S., c. 113, fcch.

THE NATURALIZATION ACT.

Oath of Allegiance.

I, A. B„ formerly of (former place of residence to be stated 
here), in (country of origin to he stated here), and known there by 
the name of (name and sunwme of alien in his country of origin to 
he stated here), and now residing at (place of residence in Canada 
and occupation to be stated here), do sincerely promise and swear 
(or, being a person allowed by law to affirm in judicial cases, do 
affirm) that I will be faithful and bear true allegiance to His Majes­
ty King Edward VII. (or reigning sovereign for the time being) as 
lawful Sovereign of the United Kingdom of Great Britain and Ire­
land, and of the Dominion of Canada, dependent on and belonging to 
said Kingdom, and that I will defend Him to the utmost of my power 
against all traitorous conspiracies or attempts whatsoever which shall 
be made against His Person, Grown and Dignity, and that I will 
do my utmost endeavour to disclose and make known to His Majesty, 
His heirs or successors, all treasons or traitorous conspiracies and 
attempts which I shall know to be against Him or any of them ; and 
all this I do swear (or affirm) without any equivocation, mental eva- 

So help me God.

A.B.

sion or secret reservation. 
Sworn before me at

4*5 E. TII., c. 25, s. 2.

B.

THE NATURALIZATION ACT.

Certificate.

I, O. D., (name and description of the person before whom the 
oaths have been taken) do certify that A. B., an alien, (describing 
him as formerly of such a place, in such a foreign country, and now
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of tuck a place in Canada, and adding his occupation or addition) on 
the day of subscribed and took, before
me, the oaths, (or affirmations) of residence and allegiance (or ser­
vice and allegiance, as the case may he) authorised by the thirteenth 
section of the Naturalisation Act, and therein swore (or affirmed) to 
a residence in Canada (or service, etc.), of years; that I
have reason to believe, and do believe, that the said A. IL, within 
the period of years preceding the said day, has been
a resident within Canada for (three or five, at the case may be) 
years, (or has been in the service of the Government of Canada for 
three years, or at the cate may be), that the said A. B. is a person 
of good character, and that there exists, to my knowledge, no reason 
why the said A. 1$. should not be granted all the rights and capaci­
ties of a natural-born British subject.

Dated the day of
C. D.

If the above certificate it applied for by a person, with respect 
to whose nationality a doubt exists, and who desires a special certifi­
cate of naturalization under section twenty-five, add the following :—

*1 further certify that the said A. B. has doubts as to his nation­
ality as a British subject, and desires a special certificate of naturali­
sation under section twenty-five of said Act.'

If the above certificate is applied for by a person previously a 
natural-born British subject, but who became an alien by naturaliza­
tion, an appropriate statement to that effect should be inserted in 
the certificate.
B. 8., c. 113, sch. ; O. C/s, Dec. 21, 1903, and Nov. 3, 1905.

C.

THE NATURALIZATION ACT.

Certificate of Naturalization.

Dominion of Canada, I 
Province of i

In the (name of court) Court of
Whereas formerly ot

(name of country) now of
in the province of (occupation)
has complied with the several requirements of the Naturalization 
Act, and has duly resided in Canada for the period of

And whereas the particulars of the certificate granted to the said
under the fifteenth section of 

the said Act have been duly announced in court, and thereupon by 
order of the said court, the said certificate has been filed of record 
in the same pursuant to the said Act : (H)

This is therefore to certify to all whom it may concern, that under 
and by virtue of the said Act

has become naturalized as a British subject, 
and is within Canada, entitled to all political and other rights, powers 
and privileges, and subject to all obligations to which a natural-born 
British subject is entitled or subject within Canada, with this quali­
fication that he shall not, when within the limits of the foreign state
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of which he was a subject (or citizen) previous to the date hereof, 
be deemed to be a British subject unless he has ceased to be a sub­
ject (or citizen) of that state, in pursuance of the laws thereof, or in 
pursuance of a treaty or convention to that effect.

Given under the seal of the said court this 
day of one thousand nine hundred and

A. B.,
Judge, Clerk (or other proper officer of the Court.)

This form may be altered to as to apply to the provinces of Saskat­
chewan and Alberta and the Yukon Territory.
R. 8., c. 113. Kch. ; O. (Vs, 2lst Dec., 1903, and 3rd Nov., 1905.

THE NATURALIZATION ACT.

Certificate of Naturalization to a Person after Service under Govern-

Whereas A. B., of (describing him, and adding his occupation or 
addition), has complied with the several requirements of the Natur­
alization Act. and has been in the service of he Government of Can­
ada (or as the case may be) for a term of no* less than three years, 
and intends, when naturalized, to reside in Ci nadu (or to serve un­
der the Government of , as th t c<we may be) ; and
whereas the certificate granted to the said A.l. . under the fifteenth 
section of the said Act, has been duly tiled of record in the office 
of Ilis Majesty’s Secretary of State of Canada, pursuant to the said 
Act; and whereas the Governor in Council has duly authorized the 
issue of this certificate of naturalization : This is, therefore, to cer­
tify to all whom it may concern that under and by virtue of the said 
Act, the said A. B. has become naturalized as a British subject and 
is, within Canada, entitled to all political and other rights, powers 
and privileges, and subject to all obligations to which a natural-born 
British subject is entitled or subject within Canada, with this quali­
fication. that he shall not. when within the limits of the foreign state 
of which he was a subject (or citizen) previous to the date hereof, 
be deemed to be a British subject, unless he has ceased to be a sub­
ject (or citizen) of that state in pursuance of the laws thereof, or in 
pursuance of a treaty or convention to that effect.

Given under my hand, this day of
Secretary of State of Canada.

n. 8., c. 113, sch.

TIIE NATURALIZATION ACT.

Special Certificate of Naturalization to a person with respect to whose 
Nationality a doubt exists.

Follow Form C down to the sign 11—then add:
And whereas the said A. B. alleges that he is a person with respect 

to whose nationality as a British subject a doubt exists, and this
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certificate is issued for the purpose of quieting such doubts, and the 
application of the said A. B. therefor and the issuing thereof shall 
not be deemed to be any admission that the said A. B. was not here­
tofore a British subject—(Men continue the rest of form U to the 
end).

Form D to be altered in a similar way when necessary.
H. 8., c. 113, eeh.

F.

TIIE NATURALIZATION ACT.

Certificate of Readmission to British Nationality.

Dominion of Canada, !
Province of j

In the (name of court) court of
Whereas formerly of (name of country)

now of in the province of (occupation)
who alleges that he was a natural-born British subject and that he 
became an alien by being naturalised as a subject ( or citizen i of 

has complied with the several requirements of the 
Naturalization Act and has duly resided in Canada for the period 
of at least three months. And whereas the particulars of the certi­
ficate granted t<> the eaid under the fifteenth sec­
tion of the said Act have been duly announced in court ; and there­
upon by order of the said court, the said certificate has been filed of 
record in the same pursuant to the said Act : This is therefore to 
certify to all whom it may concern, that, under and by virtue of the 
said Act the said from the date of this certificate,
but not in respect of any previous transaction, is readmitted to the 
status of a British subject, and is. within Canada, entitled to all 
political and other rights, powers and privileges, and is subject to all 
obligations to which a natural-born British subject is entitled or sub­
ject within Canada, with this qualification, that he shall not. when 
within the lin its of the foreign state of which he was a subject (or 
citizen) previous to the date hereof, lie deemed to be a British sub­
ject. unless he has ceased to be a subject (or citizen) of that state, 
in pursuance of the laws thereof, or in pursuance of a treaty or con­
vention to that -ffect.

Given under the seal of the said court this 
day of one thousand nine hundred and

A. BL.
Judfje, Cler'■ (or other proper officer of the Court.)

It. S., c. 113. sch.; 3 E. VII., c. 38. s. 5; O.C.’s. 21st Dec. and 
3rd Nov., 1906.

G.

I. A. B., of 
about the

THE NATURALIZATION ACT.

, do swear (or affirm) that on or 
day of , one thousand eight hun-

c.l.—5th eu 22
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dred and , at , in the (county, or at fhs
cose mag be), of , in the province of , I did
take and subscribe before (e judge, magistrate or other person, min­
ing him) the oaths (or affirmations) of residence and allegiance re­
quired by the laws respecting the naturalization of aliens then in 
force in the said province. Ko help me God.

A.B.
Sworn to before me at , on i

the day of , 19 . }
R. S., c. 113, sch.

H.

THE NATURALIZATION ACT.

I, A. B.. of , do swear (or affirm) that 1 bad a settled
place of abode in Upper Canada (Lower Canada, Nova Scotia or 
New' Brunswick, as the rase mag be), on the first day of July. A.I). 
1807 (or in Rupert's Land or the Northwest Territories, on the fif­
teenth day of July, A.I). 1870), (or in British Columbia, on the 
twentieth day of July, A.D. 1871), (or in Prince Edward Island, on 
the first day of July, 1873), and I resided therein with intern to settle 
therein : and I have contir uously since resided in the Dominion of 
Canada. 8o help me God.

A.B.
Sworn before me at , on •

the day of 19.»
R. S.. c. 118, sch.

THE NATURALIZATION ACT.

I hereby certify that A. R.. of . has filed with me
as clerk of the pence (or as the case mag be) the oath (or affirma­
tion) of which the following is a copy:—

(Copy the Oath of Affirm ition.)
This certificate is issued pursuant to the fifty-fifth section of the 

Naturalization Act. and is to certify to all to whom it may con­
cern that

Follow Form C.
R. 8., c. 113, sch.

AN ACT TO AMEND TIIE NATURALIZATION ACT.

Ills Majesty, by and with the advice and corsent of the Senate 
and House of Commons of Canada, enacts as follows :—

1. This Act may be cited as The Xateralization Amendment Act. 
1907.

2. Any person resident in Canada, or in the service of the Gov­
ernment of Canada or of any province of Canada, who has obtained 
a certificate or letters of naturalization in the United Kingdom, or
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in any part thereof, or in any British colony or possession, Which 
certificate or letters remains or remain in full force and effect, and 
who desires to he naturalized in Canada,, may, ff he intends when 
naturalized either to reside in Canada or to serve under the Govern­
ment of Canada or the government of any such province, apply for 
a certificate of naturalization in manner hereinafter prescribed, with­
out having complied with the condition as to residence required under 
section 13 of The Xaturalization Act, chapter seventy-seven of the 
Revised Statutes, 1900.

3. The applicant shall take and subscribe, before some person 
competent to administer oaths under section fourteen oif the said Act, 
the oath of allegiance, in form A in the schedule to the said Act, and 
one of the oaths, forms 1 and 2 in the schedule to this Act, and shall 
pnxiuce to such person his certificate or letters of naturalization afore­
said, and adduce, in support of his application, such evidence of his 
residence or service, and intention to reside or serve, as such person 
requires, and such person, on being satisfied with such evidence and 
that the applicant is of good character, shall rant to him a certificate 
in form 3 in the schedule of this Act.

4 The provisions of sections sixteen to twenty-three of the said 
Act with regard to the presentation and filing of the certificate in 
form B and the proceedings thereupon and with respect thereto shall, 
mu tat in mutandi», and except as hereinafter provided, apply to the 
presentation and filing of the certificate granted under the last pre­
ceding section, and the proceedings thereupon and with respect thereto.

5. There shall in such cases l»e presented to the court, or to the 
authority or person prescribed under section twenty-one of the said 
Act, together with the certificate in form 3. the certificate or letters 
of naturalization aforesaid.

6. The certifie ate of naturalization to be granted to the applicant 
may be in form 4 in the schedule to this Act.

SCHEDULE.
Form 1.

The Xaturalization Amendment Act, 1907.
Oath of Residence.

I. A. B., do swear (or, being a person allowed by law to affirm 
in judicial cases, do affirm) that I have obtained in the United King­
dom of Great Britain and Ireland (or as the case may be) a certificate 
(or letters) of naturalization dated which 1 now produce
and which is (or are), to the best of my knowledge or belief, in full 
force and effect ; that Ï desire to be naturalized in Canada ; that I 
now reside in Canada, and that 1 intend, w hen naturalized to continue 
to reside therein.
Sworn before me at ]

day of 19 . f

Form 2.
The Xaturalization Amendment Act, 1907.

Oath of Service.
I, A. B., do swear (or. being a person allowed by law to affirm 

in judicial cases, do affirm), that I have obtained in the United King-
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dom of Great Britain and Ireland (or us the east man he) a certificate 
(or letters) of naturalization dated , which I now produce,
and which in (or are), to the best of my knowledge and belief in full 
force and effect ; that I desire to be naturalized in Canada; that 1 
am now in the service of the Government of Canada (or of the gov­
ernment of the province of . in Canada), and that I
intend, when naturalized, to reside in Canada (or to serve under the 
government of , (as the rase man be).

Sworn before me at *1 
on the > 

day of 19 I

Form 3.

The Xaturalization Amendment Act, 1907.

Certificate.

I, C. D.. (name and description of the person before whom the 
oaths have been taken) do certify that A. B.. a British subject 
formerly of (country of origin\, who was naturalized
as a British subject in as testified by certificate (or letters)
of naturalization, dated . and produced before me, and now
of , in the province of , (occut>ation or addi­
tion) on the day of 19 , subscribed and took,
before me, the oaths (or animations) of residence and allegiance (or 
sendee and allegiance, as the rase may be) prescribed by section 3 
of The Xaturalization Amendment Act. 1907 : that I have reason to 
believe, and do believe, that the said A. B. is a resident of Canada 
(or is in the service of the Government of Canada, or of the province 
of . in Canada) ; that the said A. B. intends, when
naturalized, to continue to reside in Canada (or to serve under the 
Government of , as the rase may be) ; that the said
A. B. is a person of good character, and that there exists, to my 
knowledge, no reason why the said A. B. should not be granted the 
rights and capacities in Canada of a natural bom British subject.

Dated at . the )
day of 19 . I

Form 4.

Certificate of Xaturalization.

Dominion of Canada, )
Province of . )

In the (name of court) Court of

Whereas formerly of (name of country of origin)
and a British subject by naturalization, obtained within the (as the 
rase may be), (occupation or additionhas taken the oath of 
residence (or service) prescribed by the third section of The 
Xaturalizaticn Amendment Act. 1907, and has otherwise complied 
with the several requirements of the said Act. and whereas the 
particulars of the certificate granted to the said under
the fourth section o'f the said Act have been duly announced in 
court, and thereupon by order of the said court the said certificate 
has been filed of record in the same pursuant to the said Act ; this
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is. therefore, to certify to all to whom it may concern that, under 
and by virtue of The naturalization Act and of the said Amendment 
Act, has become naturalized as a British subject, and
is, within Canada, entitled to all political and other rights, powers 
and privileges, and subject to all obligations to which a natural born 
British subject is entitled or subject within Canada, with this qualifi­
cation that he shall not. when within the limits of a foreign state 
of which he was a subject (or citizen) previous to his naturalization 
in aforesaid, be deemed to be a British subject unless
he has ceased to be a subject (or citizen of that state, in pursuance 
of the laws thereof, or in pursuance of a treaty or condition to that

Given under the seal of the said court this day of ,
one thousand nine hundred and

Judge (or clerk or other proper 
officer of the court).

Note.—This form may be altered so as to apply to the Provinces 
of Saskatchewan and Alberta and the Yukon Territory.

AN ACT TO AMEND TllE NATURALIZATION ACT.

7-8 Edw. VIL, chap. 48.

His Majesty, by and with the advice and consent of the Senate 
and House of Commons of Canada, enacts as follows :—

1. Section 10 of The naturalization Act. chapter 77 of the Re­
vised Statutes, 1000, is hereby amended by striking out paragraph (/) 
therein, and substituting the following paragraph :—

“(/) in Manitoba, to the Court of King's Bench during its sittings 
in the judicial district within which tin- alien ,-esides : to a 
judge of the Court of King’s Bench, sitting in court in the 
judicial district within which the alien resides ; or t > the county 
court during its sittings in the division within which the alien 
resides.’*

2. Section 04 of the said Act is hereby amended by striding out 
paragraph (ft ) therein, and substituting the following paragrai-h :—

“(ft) in Saskatchewan or Alberta with the clerk of any district 
court in the judicial district in which the alien resides.”

3. Section 10 of the said Act is hereby amended by adding after 
the word “ certificate ” in the first line thereof, the words “and 
oaths of residence and allegiance or sen-ice and allegiance.”

4. Section 47 of the said Act is hereby amended by inserting 
after the word •• payai.le " in the last line thereof, the words 44by 
the person naturalized.”
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PARTNERSHIPS.

A partnership is an association of two or more persons, 
contributing, in equal or unequal proportions, money, labor, 
skill, care, attendance or services in the prosecution of some 
trade or manufacture or business, upon the express or im­
plied understanding that the profit or loss attending the 
operations is to be shared among the parties in certain pro­
portions. The capital may be supplied by one alone, and the 
skill and labor by another alone, or both may furnish both 
capital and labor. A person under the age of 21 years, being 
unable to make a valid contract, cannot form a partnership; 
nor can an idiot or lunatic, for the same reason; and, as a 
rule, and in the absence of statutory provision, a married 
woman cannot, save where her husband is a convicted felon, 
or an alien enemy and abroad, or where by order of a com­
petent Court, she is permitted to do so. The contract of 
partnership is founded wholly on the consent of parties, and 
may be created and evidenced by their acts and deeds, and 
their common participation in the profit and loss of a trade 
or business, or of a particular speculation or adventure, as 
well as through the medium of an express contract. If par­
ties are not to share the profit and loss, there can be no part­
nership as between themselves, whatever may be their ap­
parent situation and position as regards the public. If one 
man joins another in the furtherance of a particular under­
taking, and contributes work and labor, services and skill, 
towards the attainment of the common object, upon the 
understanding that the remuneration is to depend upon the 
realization of profits, so that, if the business is a losing busi­
ness, he is to get nothing, he stands in the position of a part­
ner in the undertaking, and not in that of a laborer or servant 
for hire. But a person who merely receives out of the pro­
fits the wages of labor, or a commission, as a hirel servant or 
agent, such as a factor, foreman, clerk or manager, and who has 
no interest or property in the capital stock of the business, 
is not a partner in the concern, although his wages may be 
calculated according to a fluctuating standard, and may rise 
and fall with the accruing profits. Statutes of the various 
Provinces provide for the legal rights of such persons.

A partner in a private commercial partnership (not being 
a public joint-stock company with transferable shares) cannot 
introduce a stranger into the firm, as a partner, without the 
consent of all the members of the co-partnership.
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Every person who shares in the profits of a business 
carried on by himself personally, or by others as his agents, 
is a partner in the business as regards the public and third 
parties, and is liable to such, whatever may be the private 
stipulations and agreements between him and the parties 
who appear to the world as the managers and conductors of 
the business; because the profits form a portion of the fund 
on which the creditors have a right to rely for payment.

A general partnership is one formed for trade or business 
generally, without limitations. A special partnership is one 
in which the joint interest extends only to a particular con­
cern, as, for example, in the ejection of a hotel. A limited 
partnership is one in which one or more of the partners put 
in a certain amount of capital, which is liable for the con­
tracts of the firm, but beyond that amount the party advanc­
ing is not liable.

A person who lends his name as a partner, or who suffers 
his name to continue in the firm after he has actually ceased 
to be a partner, is still responsible to third persons as a 
partner.

A partner may buy and sell partnership effects; make 
contracts in reference to the business of the firm> pay and 
receive money; draw and endorse and accept bills and notes; 
release ordinary partnership debts, payable on demand under 
seal; and all acts of such a nature, even though they be upon 
his own private account, will bind the other partners, if con­
nected with matters apparently having reference to the busi­
ness of the firm, and transacted with other parties ignorant 
of the fact that such dealings arc for the particular partner’s 
private account. So also the representation, or misrepresen­
tation, of any fact, made in any partnership transaction by 
one partner, or the commission of any fraud in such trans­
action, will bind the entire firm, even though the other 
partners may have no connection with, or knowledge of the 
same.

A partner will bind the firm by his representations and 
admissions made to others in the general course of the part­
nership business, but cannot bind them by deed, unless em­
powered by deed so to do; nor by giving guaranties, unless 
the giving of such is part of the regular business of the firm. 
He can hire clerks and workmen, but cannot discharge them 
against the will of his partners. In lawsuits, he may prose­
cute or defend an action for the firm, but if his partners ob­
ject to his course they have a right to demand that he shall 
indemnify them against law costs.
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Dormant and secret partners, whose names do not appear 
to the world, may be made responsible for the engagements 
of a trading firm of which they are members.

Persons may become clothed with the legal liabilities and 
responsibilities of partners as regards the public and third 
parties, by holding themselves out to the world as partners, 
as well as by contracting the legal relationship of partners 
among themselves. If a man, therefore, allows himself to be 
published to the world as a member of a particular firm; if 
he permits his name to appear in the partnership name or 
to be used in the business; if he suffers it to be exhibited to 
the public over a shop window; or to be written or printed 
in invoices or bills of parcels or prospectuses; or to be pub­
lished in advertisements, as the name of a member of the 
firm, he is an ostensible partner and is chargeai le as a part­
ner, although he is not in point of fact a partner in the con­
cern, and has no share or interest in the profits of the 
business. But if a man’s name is used without his know­
ledge or consent, and he is represented by others to be a 
partner without his authority or permission, he cannot, of 
course, be made responsible as a ; artner upon the strength 
of such false and fraudulent representation.

An incoming partner cannot be made responsible for the 
non-performance of contracts entered into by the firm before 
he became an actual or reputed member of it.

Dormant and secret partners may release themselves from 
all further liability by a simple withdrawal and relinquish­
ment of their share in the profit and loss of the business ; 
but, if they are not strictly secret as well as dormant partners, 
notice of the termination of their connection with the co­
partnership must be given. A general notice is sufficient 
as to all but actual creditors; these must have some kind 
of actual notice.

If no time has been limited for the dissolution of a gen­
eral trading partnership, it is a partnership at will, and may 
be dissolved at any time at the pleasure of any one or more 
of the partners. If the partnership was established by deed, 
the renunciation and disclaimer of it by the party who with­
draws from the firm ought to be made by deed. But if the 
partnership was contracted without deed, or, as it is technic­
ally called, by parol, it may be renounced in the same manner. 
If the partners have agreed that the partnership shall con­
tinue for a definite period, it cannot be dissolved before the 
expiration of the term limited, except on the mutual consent 
of all the parties, or by the outlawry, felony or death of any 
one or more of them, or by the decree of a Court of Equity.
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The Courte will interfere to prevent gross breaches of the 
partnership agreement on the part of a member, or improper 
conduct likely to cause great loss to the partnership, and 
will grant an injunction or award damages; and where these 
remedies appear insufficient, or other good cause exist, may 
dissolve the partnership. If a partnership for a definite term 
has been created by deed, the mutual agreement of the parties 
to dissolve it must be by deed also. The partnership is dis­
solved by the death or insolvency of one of the partners; or 
by an assignment by any partner of his share and interest in 
the business. A dissolution by one partner is a dissolution as 
to all.

An executor, administrator or personal representative 
of a partner, continuing in the business after the death of 
the partner, is personally responsible as partner for all 
debts contracted.

Immediately after a dissolution, a notice of the same 
should be published in the public papers, and in the official 
Gazette, for general information, and a special notice sent to 
every person who has had dealings with the firm. If these 
precautions be not taken, each partner will still continue 
liable for the acts of the others to all persons who have had 
no notice of the dissolution.

The strictest good faith, and an adherence to the highest 
principles of business honour and integrity will be required 
of partners in all dealings between themselves. Where differ­
ences of opifiion arise as to the conduct of business affairs, 
the voice of the majority should be allowed to govern; but 
the majority cannot commit any partner to the risk of trans­
actions outside the scope of the business contemplated in the 
partnership articles. It will be found a wise course to pro­
vide in these articles, very carefully, as to all matters about 
which there is likely otherwise to be misunderstanding. 
Kach partner is liable to the others for a breach of any ex­
press covenant in the articles, and each may sue the others 
for any balance of profit admitted to be due him, or upon 
outside transactions unconnected with the partnership. 
Upon a dissolution, any Superior Court having equity juris­
diction will direct the accounts to be taken by one of its 
officers, if the partners cannot otherwise agree upon a divi- 
son of profits and losses.

In Ontario, agreements whereby an employee receives 
a defined share of the net profits or proceeds of a busi­
ness, in lieu of or in addition to salary or wages, do not 
create the relation of partnership, with the rights and 
liabilities attending such relation. Persons advancing
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money by way of loan, on similar terme, the widow and 
children of a deceased partner receiving a portion of the 
profits by way of annuity, and persons receiving a portion 
of such profits in consideration of the sale of the good-will 
of the business are likewise similarly protected.

In Manitoba similar provisions are enacted by the Part­
nership Act, B. S. M. 1902 cap. 129.

The law in Saskatchewan and Alberta on this subject 
will be found in pages 900-920 of the General Ordinances 
of the N. W. T. 1905. It is very much the same as in Mani­
toba, having been codified in both Provinces.

In Ontario persons desirous of forming a limited partner­
ship for the transaction of any mercantile, mechanical, manu­
facturing or other business in the Province are required by 
10 Ed. VII. cap. 05, to file with the Clerk of the County 
Court of the county in which the principal place of business 
of the partnership is situate a certificate in the form given 
below signed before a notary. Such certificate must con­
tain :

1. The name or firm under which the partnership is to
be conducted;

2. The general nature of the business intended to be
transacted ;

3. The names of all the general and special partners in­
terested, distinguishing which are general and which 
are special partners, and their usual places of resi­
dence ;

4. The amount of capital stock which each special partner
has contributed; and

The period at which the partnership is to commence 
and the period at which it is to terminate.

Under this Act partners are distinguished as general 
partners who are jointly and severally responsible as general 
partners are by law, and special partners, who contribute 
in actual cash payments a specific sum as capital to the com­
mon stock, and who are not liable for the debts of the part­
nership beyond the amounts contributed by them. Only 
general partners are to be authorized to transact business 
and sign for the partnership and bind it. No partnership 
is deemed to have been formed until the required certificate 
is filed, and if any false statement is made in the certificate 
all the persons interested in the partnership are liable for its 
engagements as general partners. Every renewal or con­
tinuance of a partnership beyond the time originally fixed 
for its duration must be certified and filed in the same 
manner as its original formation—if this is not done and
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the partnership is continued, it is deemed to be a general 
partnership. So also every alteration made in the names 
of the partners, in the nature of the business or in the 
capital or shares, etc., is deemed a dissolution of the part­
nership, and if carried on afterwards it is held to be a general 
partnership unless renewed as a special partnership. The 
business of the partnership must not be conducted under 
a name or firm in which the name of a special partner is 
used, if it is used with his know’edge he is liable as a general 
partner. A special partner cannot withdraw the sum con­
tributed by him during the continuance of the partnership, 
but he may receive interest upon it in addition to a share in 
the profits, if the payment of such interest does not reduce 
the original amount of the capital. A special partner 
renders himself liable as a general partner if he transacts 
business for the partnership or acts as its agent or attorney. 
In case of the insolvency of the partnership a special partner 
is not allowed to claim as a creditor until all other creditors 
an satisfied. To dissolve a partnership a notice of dissolu­
tion must be filed in the office in which the original certifi­
cate was recorded, and must he published once in each week 
for three weeks, in a newspaper published in the county or 
district where the partnership has its principal place of busi­
ness, and for the same time in the Ontario Gazette.

MANITOBA.

The Partnership Act also contains provisions on the 
subject of limited partnerships similar to those of Ontario.

If the principal place of business of the partnership is 
in the Eastern Judicial District the declaration is to be filed 
with the Prothonotary of the Court of Queen’s Bench, if in 
one of the other Judicial Districts, in the office of the Deputy 
Clerk of the Crown and Pleas.

NOVA SCOTIA.

Partnership law in Nova Scotia is governed by the 
same general principles as prevail in England and Ontario 
as set forth above. Persons associated in partnership for 
trading, manufacturing or mining purposes arc required 
by H. S. N. S. cap. 143, to file in the registry of deeds for 
the district in which the business is to be carried on, a 
declaration in writing signed by the several partners set­
ting forth the names, additions and residences of the part­
ners, the firm name, the time during which the partnership 
has existed, and that the persons named therein are the 
only partners. Any changes in any particular mentioned
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in this declaration must be embodied in a new declaration 
stating such change and signed and filed as before. A 
dissolution of the partnership may also be published in the 
same way by any one of the partners. Any person trading, 
manufacturing or mining on his own account, but using a 
business name such as his own and the words “ and com­
pany” or other word or phrase indicating a plurality of 
members, is also required by the Act to file a declaration 
of partnership setting forth his name, addition and resi­
dence, the proposed business name, and stating that no 
other person is associated with him. All declarations re­
quired to be filed are to be filed within three months. 
Where a firm name is used, the names of all the partners 
must be printed on all billheads and letterheads. The 
penalty for not filing a declaration required by the Act 
shall not be less than $5 nor more than $100, half of 
which belongs to the prosecutor. Non-compliance with 
the provisions of the Act, however, does not affect the 
rights of partners with regard to each other, nor exempt 
a partner from liability as a partner.

The statute law relating to limited partnerships in 
Nova Scotia is with some minor differences identical with 
the statute law of Ontario on the same subject. Such part­
nerships cannot engage in banking, or marine, fire or life 
insurance business. The partnership certificate must he 
acknowledged by all the partners before a Judge of the 
Supreme or County Court or a justice of the peace. The 
terms of partnership after registration must he published 
for at least six weeks in the Royal Gazette, and also a 
Halifax newspaper, as well as by handbills posted up in 
the proposed places of business. Notice of dissolution 
must also be published in the Royal Gazette for four 
weeks, and in a newspaper published in the counties in 
which the partnership had places of business.

Partnerships may sue and be sued in the firm name. 
Sureties to or for partnerships are not liable as such after 
any change in the constitution of the firm, unless the in­
tention of the parties is expressly stipulated to he other­
wise.

NEW BRUNSWICK.

In New Brunswick by C. S. N. B. cap. 144, two or more 
persons may form a limited partnership consisting of one 
or more general partners who incur the usual responsi­
bilities of partners, and one or more other persons who
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contribute to the capital in actual cash. The latter are 
termed “special partners’’ and are not liable as partners 
beyond the possible loss of the capital contributed unless 
they allow their names to be used either as the firm name or 
as a part thereof or unless they act in partnership affairs 
as a general partner may do. A special partner is per­
mitted to examine into the state and progress of the part­
nership concerns and to advise as to its management; he 
may also loan money to and advance and pay money for 
the partnership and may take and hold the notes, drafts, 
acceptances and bonds of or belonging to the partnership 
as security for the repayment of such moneys and interest 
and may use and lend his name and credit as security for 
the partnership in any business thereof and has the same 
rights and remedies in these respects as any other credi­
tors might have. He may also negotiate sales, purchases 
and other business for the partnership, but no business so 
negotiated is binding on the partnership until it has been 
approved by a general partner or a majority of the general 
partners. He may not transact any other business on 
account of the partnership, nor be employed for that pur­
pose as agent, attorney or otherwise. Breach of these 
regulations makes him a general partner.

General partners must make and sign a certificate con­
taining the name or firm of the partnership and the names 
and respective places of residence of the partners, which 
certificate must be acknowledged or proved in the same 
manner as a conveyance of land and be filed in the office 
of the Registrar of Deeds for the county or counties in 
which the business of the partnership is to be carried on. 
A change in partnership or a dissolution is evidenced by 
a similar certificate acknowledged and filed as before. A 
copy of all certificates must be published in the Royal 
Gazette for two consecutive weeks next after the filing 
thereof.

In the case of a special partnership the certificate 
must show the name or firm; the names and residences of 
the partners distinguishing the general from the special; 
the amount of the capital each partner has contributed; 
the general nature of the business and the; time of com­
mencement and termination of the partnership. This 
certificate must be acknowledged and filed like that of a 
general partnership and must be published for three 
months immediately following such registry in a news­
paper published in the city or county where their princi­
pal place of business is situated, or if there is no news-
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paper published there, then in the Royal Gazette. Failure 
to do so makes the partnership general.

The registration ot trading partnerships is also required 
by the statute law of New Brunswick, under provisions 
similar to the above.

In all of the Provinces, limited partnerships may be 
formed, consisting of general and special partners, the latter 
of whom are not liable for the debts of the partnership 
beyond the amount they contribute to the capital. The 
general partners only can transact the business, sign for the 
partnership and bind the Arm. A certificate in a given form 
must be signed by all the partners and deposited with the 
Registrar and Prothonotary. The provisions of the statutes 
Upon these subjects should be carefully followed.

PRINCE EDWARD ISLAND.
By the statute 39 Viet. cap. 8, it is enacted that all per­

sons composing a partnership for the transaction of mercan­
tile, mechanical or manufacturing business, except banking 
and insurance, shall make and severally sign a certificate in 
the presence of one or more witnesses, which shall contain 
the name or firm of the partnership, the names and respective 
residences of the partners, the general nature of the business 
to be transacted, and the time when the partnership is to 
commence and terminate; to be in the form given in the 
schedule in the Act. No partnership is deemed to be formed 
until such certificate is registered in the office of the Protho­
notary of the Supreme Court, in the county where the busi­
ness of the partnership shall be carried on; such certificate 
to be proved on the acknowledgment of the several partners, 
or on the oath of the subscribing witness, to be made before 
such Prothonotary or Deputy Prothonotary, or before a Com­
missioner; and no suit or action can be brought for any 
debt due the partnership until such certificate is registered.

The partnership is held to continue until a certificate, 
made and acknowledged as aforesaid by the partner or part­
ners desiring to be discharged from further liability, is 
registered as in the first instance, declaring such termination 
or dissolution, or the withdrawal of any of the partners 
therefrom.

No dissolution (except by operation of law) can take place 
unless a notice thereof shall be registered in the same manner 
as the original certificate, and unless such notice shall be 
published for three weeks in the Royal Gazette, and in at 
least one other newspaper published in the Province.

When a new member is admitted, a certificate must be 
filed, under the hands of the members of the firm; and no new
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member shall be considered as between himself and other 
members as a partner, until such certificate has been filed, 
although he shall be as fully liable for its debts contracted 
while he was connected with it.

FORMS.
Certificate of Partnership.

10 Edw. VII. cap. 67.
We, the undersigned, do hereby certify that we have entered 

inti> co-partnership under the style or firm of (R., I). & Co. ), as 
(Grocers and Commission Merchants), which firm consists of (A. B.), 
residing usually at , and (C. D.), residing usually at
as General Partners; and (E. F.), residing usually at , and
(G. H.), residing usually at , as Special Partners. The
said (E. F.) having contributed ($4,000), and the said (G. H.i 
($8,000) to the capital stock of the said Partnership.

The said Partnership commenced on the day of
19 , and terminates on the day oî , 19

Dated this day of , 10
(Signed), A. B.,

C. D.,
Signed in the presence of me, E. F.,

L. M„ G. H.
Notary Public.

Partnership Deed.
Articles of agreement, made the day of , 19

Between A. B., of, etc., C. D., of, etc., E. F., of, etc., and G. H„ of, 
etc.

Whereas, the said parties, hereto respectively are desirous of 
entering into a co-partnership in the business of , at ,
for the term and subject to the stipulations hereinafter expressed: 
Now, therefore, these presents witness that each of them, the said 
parties hereto res|»ectively, for himself, his heirs, executors and 
administrators, hereby covenants with the others and other of them, 
their and his executors and administrators, in manner following; 
that is to say:

1st. That the said parties hereto respectively will henceforth be 
and continue partners together in the said business of , for the 
full term of years, to be computed from the day of

.19 , if the said partners shall so long live, subject to the 
provisions hereinafter contained for determining the said partner­
ship.

2nd. That the said business shall be carried on under the style 
or firm of A. B. & Co.

3rd. That the said partners shall be entitled to the profits of the 
said business in the proportions following that is to say (here state 
the shares); and that all losses in the said business shall be borne by 
them in the same proportions, unless the same shall be occasioned 
by the wilful neglect or default of one or either of the said partners, 
in which case the same shall be made good by the partner through 
whose neglect the same shall arise.
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4th. That the said partners shall each be at liberty, from time to 
time during the said partnership, to draw out of the said business, 
weekly, any sum or sums, not exceeding for each the sum of $ 
per annum; such sums to be duly charged to each of them respec­
tively, and no greater amount to be drawn by either of the said 
partners, except by mutual consent.

5th. That all rents, taxes, salaries, wages and other oui goings 
and expenses incurred in respect of the said business shall be paid 
and borne out of the profits of the said business.

tith. That the said partners shall keep, or cause to be kept, pro­
per and correct books of account of all the partnershii moneys re­
ceived and paid, and all business transacted on partnership account, 
and of all other matters of which accounts ought to be kept accord­
ing to the usual and regular course of the said business; which said 
books shall be open to the inspection of all partners, or their legal 
representatives; and a general balance or statement of the said ac­
counts, stock in trade, and business, and of accounts between the 
said partners, shall be made and taken on the day of , in
each year of the said term, and oftener, if required.

7th. That the said partners will be true and just to each other in 
all malt ns <>! the said co-partnership, and will at all times during 
the continuance thereof diligently and faithfully employ themselves 
respectively in the conduct and concerns of the said business, and 
devote their whole time exclusively thereto, and will not transact or 
engage in any other business or trade whatsoever; and will not 
either in the name of the said partnership, or individually in their 
own names, draw, accept or endorse any accommodation bill or bills, 
promissory note or notes, or become bail or surety for any person 
or persons, or knowingly or wilfully do, commit or permit any act, 
matter or thing, by which, or hy means of which, the said partner­
ship moneys or .effects shall be seized, attached, or taken in execu­
tion for their own private debts or liabilities; and In case any 
partner shall fail or make default In the performance of any of the 
agreements or articles of the said partnership In so far as the same 
is or are to be observed by him, then the other partners, or any one 
or more of them, may give notice in writing to such partner offend­
ing, stating in what rapid» he is deemed to be so in default; and in 
ease such failure or default is not rectified by a time to be specified 
for that purpose in such notice, the said partnership shall thereupon 
at once, or at any other time to be so specified as aforesaid, be dis­
solved and determined accordingly.

8th. That in case any of the said partners shall die before the 
expiration of the term of the said co-partnership, the said partner­
ship shall thereupon cease, and the surviving partner or partners 
shall within six calendar months after such decease, settle and ad 
just with the representative or representatives of such deceased 
partner, all accounts, matters and things relating to the said co­
partnership

In witness whereof, the said parties have hereto set their hands 
and seals, the day and year first above written

Signed, sealed and delivered | 
in the presence of

A. B. [us.] 
C. D [ us. ] 
E. F. [L.s.] 
G. H. [ l.s. |
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Dissolution of Partnership.

By Indorsement.

We, the undersigned, do hereby mutually agree that the partner­
ship heretofore subsisting between us, as Wholesale Grocers, under 
the within articles of co-partnership, be, and the same is hereby dis­
solved, except for the purpose of the final liquidation and settlement 
of the business thereof; and upon such settlement wholly to cease 
and determine.

In witness whereof, we have hereunto set our hands and seals 
this 'l.'iy 11 , A.D. lit

Signed, sealed and delivered \ 
in the presence of

Y. Z. ) *

Notice thereof.

Notice is hereby given that the partnership heretofore subsist­
ing between us, the undersigned, as Wholesale Grocers, has been this 
day dissolved by mutual consent. All debts owing to the said part­
nership are to be paid to A. B., at . and all claims against
the said partnership are to be presented to the said A. B., by whom
the same will be settled.

Dated at , this day of ,, A.D. 19 .

Witness, A. B.
Y. Z.

Notice when business to be continued.

C. D.
E. F.
G. II.

Notice is hereby given that the partnership heretofore subsisting 
between us, the undersigned A. B., C. D., E. F. and G. II., as 
Wholesale Grocers, was this day dissolved by mutual consent, so 
fnr os regards the said A. B. All debts due to the said partnership 
are to he paid, and those due from the same discharged, at ,
where the business will be continued by the said C. D., E. F. and 
G. H., under the firm of “ D. & Co.”

I>ated at , this day of , A.D. 10 .

Witness, A. B.
Y. Z. O. D.

E. F.
G. n.

A. It. (i .b.J 
C. I> 1rs |
B. I |i s |
G. II. | I..H. ]

C.L.—5th ED. 23
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PATENTS OF INVENTION.

The Patent Office in Canada is attached to the Depart­
ment of Agriculture, and the Miniiter of Agriculture, for 
the time being, ie the Commiaeioner of Patenta. Patents of 
inventions are granted by the Crown of the exclusive right 
to make, use and sell any new and useful art, machine, manu­
facture or composition of matter, or any new and useful im­
provement not known and used by others. The principal 
statute now in force relating to patents is the Revised Statute 
of Canada, c. 69, with subsequent Acta and amendments. 
Under the Act, the Commissioner is empowered to make rules 
and regulations, subject to the approval of the Governor in 
Council.

Any person who has invented or discovered any new and 
useful art, machine, manufacture or composition of matter, 
or any new and useful improvement on any art, machine, 
manufacture or composition of matter, not known or used by 
others before his invention thereof, or not being for more 
than one year previous to his application in public use, or 
on sale, in Canada, with the consent or allowance of the in­
ventor, may petition for a patent. But if a patent for the 
invention has been in existence in any other country more 
than twelve months prior to the application for the patent 
in Canada, the Canadian inventor is not, under the statute> 
entitled to a patent: where a foreign patent exists, the Cana­
dian patent must expire at the earliest date at which any 
foreign patent for the same invention expires. The execu­
tors or administrators, or other legal representatives, of a 
deceased inventor, or persons to whom he has assigned or 
bequeathed the right of obtaining the patent, may secure 
the issue of it.

A patent will issue for the improvement of an invention 
already patented, but this does not confer upon either holder 
the right to infringe the patent of the other.

Where joint applications are made, the patent is issued in 
the name of all the applicants.

No patent will issue for an invention or discovery having 
an illicit object in view, nor for any mere scientific principle 
or abstract theorem.

Every application for a patent must be by petition, ad­
dressed to the Commissioner of Patents.

Every applicant must make oath, or when entitled by law 
to make an affirmation instead of an oath, then an affirma­
tion, that he verily believes that he is, or where the inventor
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is dead, that the person whose assignee or representative he 
is, is, or was, the inventor of the invention for which the 
patent is solicited, and that the several allegations in his peti­
tion are true and correct. This oath or affirmation may be 
made before a minister plenipotentiary, chargé d’affairs, con­
sul, vice-consul, or consular agent, Judge of any Court, a 
Notary Public, a justice of the peace or the mayor of any 
city, borough or town, or a commissioner for taking affidavits, 
having authority or jurisdiction within the place where the 
oath may be administered.

The petitioner must elect some known and specified place 
in Canada as his domicile or place of residence, and men­
tion the same in his petition. The petitioner must insert 
the title or name of his invention, and distinctly allege all 
the facta which are necessary to entitle him to a patent. A 
specification, in duplicate, must accompany the petition, de­
scribing the same in such full, clear and exact terms as to dis­
tinguish it from all contrivances or processes for similar pur­
poses. It must correctly and fully describe the mode or 
modes of operating contemplated by the inventor; and state 
clearly and distinctly the contrivances and things which he 
claims as new, and for the use of which he claims an exclusive 
property and privilege; and it must bear the name of the 
place where made, and date, and be signed by the inventor, 
if alive, and if not, by the applicant and two witnesses to 
the signature of the inventor or applicant. In the case of 
a machine, the specification must fully explain the principle 
and the several modes in which it is intended to apply and 
work out the same. Where the invention admits of illustra­
tion by means of drawings, the applicant must also, with his 
application, send in drawings, in duplicate, showing clearly 
all parts of the invention. Each drawing must bear the sig­
nature of the applicant, or of his attorney, and contain 
written references corresponding with the specification; but 
the Commiaaioner may, in his discretion, require further 
drawings, or dispense with any of them; and with the dupli­
cate specification and drawings, and in lieu thereof, may 
cause copies of the specifications and drawings in print, or 
otherwise, to be used.

Where the invention admits of it, a model showing tl s 
parts in due proportion must also be delivered, unless the 
Commissioner specially dispenses with it. Specimens of 
ingredients and composition, where these are the subject of 
the invention, sufficient in quantity for experiment, must 
also be furnished when required by the Commissioner.
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Where they are explosive or dangerous they are to be fur­
nished with such precautions es are prescribed by him.

Forms of petition and specification, etc., will be found at 
the end of this chapter.

The patent, when issued, will grant to the patentee, his 
executors, administrators, assigns and legal representatives, 
for the period of time mentioned therein, the exclusive right, 
privilege, and liberty of making, constructing, using, and sell­
ing to others to be used, the invention patented, subject to 
the adjudication of the Court. It will be valid for six, 
twelve or eighteen years at the option of the applicant; but 
the holder of a six or twelve years’ patent may obtain an ex­
tension for one or two separate periods of six years each; 
making a period of fifteen years in all, beyond which exten­
sions are not granted.

Where an error occurs in the specification, through mis­
take or inadvertence, and without fraudulent intention, a 
liaient may be surrendered and a new one issued. And if an 
inventor obtains, through inadvertence and mistake, with­
out wilful intent to defraud, a patent for more than lie is 
entitled to, he may disclaim. Such disclaimer must be in 
writing, and in duplicate, and attested by two witnesses, one 
copy to be filed and the other attached to the patent.

Patents may be assigned either in whole or in part. The 
assignment must be in writing, and must be registered in the 
Patent Office. An unregistered assignment will be void 
as against one subsequently registered. The Uovernment 
have a right to use any patented invention or discovery, but 
they will pay the patentee therefor such sums as the Commis­
sioner may report to be a reasonable com|iensation for the 
use thereof.

The remedy for the infringement of a patent is by an ac­
tion at law, for damages, and an injunction may be obtained 
to restrain any future infringement. Such an injunction may 
be obtained from_the Court of law in which any action for 
damages is pending; or it may be obtained from a Court of 
Equity.

If any material allegation in the petition or declaration 
of the applicant lie untrue, or if the specifications and draw­
ings contain more or less than is necessary, and such omis­
sion or addition lie wilfully made for the purpose of mislead­
ing, the patent will be void.

A patent will cease to be operative after two years, unless 
the patentee or his assignee or assignees has or have within 
that period, commenced, and since continuously carried on in 
Canada, the construction or manufacture of the invention.
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The importing of the invention into Canada after twelve 
months after issue of the patent may also void it, unless per­
mitted by the Commissioner, by whom the time may be ex­
tended.

Patents issued under any of the Acts of the several 
Provinces now forming the Dominion, prior to the 1st day of 
July, 1869, remain in force for the term for which they were 
originally granted, subject to the provisions of the new Act, 
so far as applicable.

The following fees are payable to thfe Commissioner, and 
must be paid in advance:

Full fee for 18 year#.......................................................... .. .$00 00
Partial fee for 12 years.....................................................  40 00
Partial fee for 0 years ........     20 00
Fee for further term of 12 years..................................................  40 00
Fee for further term of 6 years................................................  20 00
On lodging a caveat.................................................................... 6 00
On asking to register a judgment pro tanto..............................  4 00
On asking to register an assignment or any other document

affecting or relating to a patent .................................. 2 00
On asking to attach a disclaimer to a patent........................... 2 00
On asking for a copy of patent with specification................... 4 00
On petition to re-issue a patent after surrender, and on petition 

to extend a former patent to the whole of Canada for 
every unexpired year of the duration of the provincial or
sub-patent, the fee shall bp at the rate of ......................... 4 00

On office copies of documents, not above mentioned, the follow­
ing charges shall be made:—

For every single or first folio of certified copy........ 25
For every subsequent hundred words (fractions 

from and under fifty not being counted, and 
over fifty being counted as one hundred)........  10

If an inventor or applicant i« afraid that eome person 
may get the advantage of him by applying for a patent before 
he (the inventor) has perfected his invention, he mav file 
a description of such invention in the Patent Office (to be 
there left sealed) with or without plana; and such filing will 
operate ae a caveat, and will entitle him to notice in case 
anyone else should apply for a patent.

Every patentee must stamp or engrave on each patented 
article or on a label on a package of euch articles sold or 
offered for sale, the year of the date of the patent, thus: 
“ Patented, 1899 ” (or as the case may be). The penalty for 
neglect to do this is fine and imprisonment.

By R. S. C. 1906, c. 119, ss. 14,16,16. a bill of exchange or 
promissory note, the consideration of which consists in whole 
or in part of the purchase money of a patent right, or of a 
partial interest in a patent right, must have written or printed 
across ita face, before it is issued, the words “ given for a
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patent right.” Any transferee will then take the same sub­
ject to any defence or set-off which would have existed be­
tween the original parties.

The issuing, selling or transferring of such bill or note 
without such words, may be punished by imprisonment and 
fine.

FORMS.

Petition for Patent.

To the Honorable the Commissioner or Patents for Inven­
tions.

The petition of A. B., of. etc., (state here name, residence and 
occupation in full).
Sheweth:

That your petitioner has Invented, (or discovered) a new and 
useful (art, machine, manufacture, or composition of matter, or a 
new and useful Improvement on such art. etc.; Inserting here the 
title or name of his Invention, or discovery, its object, and a short 
description of the same), not known or used by others before this 
invention (or discovery) thereof, (or not at this time in public use. 
or on sale in any of the Provinces of the Dominion, with the con­
sent or allowance of the Inventor or discoverer thereof).

That your petitioner has elected his domicile at (state here some 
known place In Canada), and that he has resided for one year and 
upwards, prior to the time of this application for a patent at (state 
where, and if in several places, sta'e where, and the period of resi­
dence at each place).

Your petitioner therefore prays that a patent may issue in his 
favor granting him the exclusive property In the said Invention (or 
discovery!.

Dated this day of , 10
A. B.

Oath or Affirmation.

Province of . County of , to wit: I, A. B., of,
etc., (insert name, residence and occupation), make oath and say (<>r 
If an affirmation, say, do solemnly and sincerely declare and affirm) 
as follows:

I. That I verily believe that I am (or that E. F., of, etc., whose 
assignee (or representative) I am, (or) was) the true inventor (or 
discoverer) of the (here insert the name or title of the invention or 
discovery), for which I am soliciting a patent. And I further say 
that the several allegations contained in the said petition are re­
spectively true and correct.

Sworn (or affirmed) before 
me, at , in the County .
of , this day of ,
À.D., 19

Y. Z.
J. P. (or as the case may be).

A. B.
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Specification.

Whereas. I, A. B., of. etc., have invented (or discovered) a new 
and useful (art. machine, etc., state here the proper name or title of 
the invention or discovery; or if an improvement only, so state it); 
and the following is a full, clear and exact description of the same, 
(here describe the invention or discovery in such exact and clear 
terms, as to distinguish it from all contrivances or processes for 
similar purposes: correctly and fully describe the mode of operating; 
and the contrivance and things which are claimed as new. If the 
invention is a machine, explain fully the principle and several 
modes of appliance. Where the invention or discovery admits of 
illustration by drawings, refer to them here thui): The plans and 
drawings accompanying this specification show clearly all parts of 
the invention (or discovery). Figure No. 1 shows, etfc., (stating 
clearly what each figure illustrates).

Witness my hand at , this day or , 19 .
Signed in presence of A. B.

C. D.
E. P.

[Note.—The specification and drawings must be in duplicate, 
and the latter must bear the name of the inventor, and contain 
written references to the specification, and be certified by the appli­
cant to be the drawings referred to in the spécification].

Surrender for Re-issue.

To the Honorable the Commissioner of Patents for Invbn

The petition of A. B., of, etc., sheweth:
That your petitioner did obtain letters-patent under the seal of 

the patent office, for a new (thrashing machine), which letters- 
patent are dated the day of , A.D., 19 .

That your petitioner now believes t^at ^ same letters-patent 
are inoperative, or invalid, by reason of insufficient description < r 
specification (or by reason of his claiming more than he had a right 
to claim as new), which error has arisen from inadvertence, acci­
dent or mistake, and without any fraudulent or deceptive intention.

Your petitioner therefore prays that he may be allowed to sur 
render the said letters-patent, and that new letters-patent may issue 
to him for the same iuveution for the residue of the period for which 
the original patent was issued, in accordance with the corrected 
description and specification herewith presented.

A. B.
(A corrected specification and declaration must accompany this 

petition).

Disclaimer.

Know all men by these presents. That 1, A. B., of, etc., to whom 
letters-patent under the seal of the Patent office for a new (thrash­
ing machine), did issue on the day of , A.D. 19 ,
did by mistake, accident or inadvertence, and without any wilful 
intent to defraud or mislead the public, make my specification too 
broad, claiming more than that of which I was the original or first
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inventor, [or, claiming to be the first inventor, or discoverer of a 
material and substantial part of the said (thrashing machine), of 
which I was not the first inventor or discoverer, and which I have 
no legal or just right to claim] ; Now know ye, That I, the said 
A. B., do hereby disclaim that part of the specification and claim 
which is in the following words, to wit : [Insert here that part which 
is disclaimed, in the words of the original. State also the extent of 
the interest which the disclaiming party has in the patent, whether 
an entire oi partial interest. ]

Witness my hand, at , this

Signed in the presence of 
C. D.
B. F.

A.D. 19

A. B.

Alignment of an Entire Intereet in a Patent.

To all to whom these presents shall come, A. B., of, etc., sends 
greeting:

Whereas, the said A. B. has invented a certain ( ), and
has applied for and obtained letters-patent from the patent office in 
Canada, granting to him and to his assigns the exclusive right to 
make and vend the same; which letters-patent are dated on the 

day of , A.D. 19 .
And whereas, C. D., of, etc., has agreed to purchase from the 

said A. B. all the right, title and interest which he, the said A. B., 
Dow hath in the said invention under the said letters patent, for the 
price or sum of dollars.

Now these presents witness, that for and in consideration of the 
said sum of dollars, by the said C. D. paid to the said A. B. 
at or before the sealing and delivery of these presents (the receipt 
whereof is hereby acknowledged), he, the said A. B., hath assigned 
and transferred, and by these presents doth assign and transfer, 
unto the said O. D. his executors, administrators and assigns, the 
full and exclusive right to the invention made by him, and secured 
to him by the said letters patent, together with the said letters 
patent, and nil his Interest therein or right thereto.

In witness whereof, the said A. B. hath hereunto set his hand 
and seal, this day of , A.D. 19 .

A. B. [l.s.]

(An assignment of a partial interest may be readily framed from 
the foregoing. Every assignment must be registered in the patent

Signed, sealed and delivered 
in the presence of 

X. YJ
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POWERS OF ATTORNEY.

A power of attorney, or letter of attorney, is a writing 
under seal, given to authorize another ]>erson, who is, in 
such case, termed the “attorney” of the person executing 
the power, to execute a deed, or sign a cheque, or receive 
rents, or perform any other lawful act in his stead. It is 
usually given to enable the attorney to do such acts as the 
person giving the power is unable, owing to absence, illness, 
etc., to perform. It is either general, or special: general 
when so drawn as to empower the attorney to do any act 
which the principal could delegate an attorney to do, and 
special when limited to some specific act or acts.

It is revocable at any time unless given for consideration 
and expressed to be irrevocable.

Any person of full age may execute a power of attorney. 
In drawing the power, cere should be taken to describe fully 
and accurately the duties the attorney may fulfil, and the 
exact extent to which he may bind his principal. The at­
torney cannot bind his principal further than the power war­
rants, and cannot appoint a substitute, or delegate his pow­
ers, unless the instrument so provides. lie should sign hie 
principal’s name to acts done under the power, adding his 
own name after the words “by his attorney.’’

A power of attorney should be executed before a witness 
in the usual manner of executing deeds. Where convey­
ances or mortgages of land are executed under it, it should 
be registered with the deed or conveyance, in the proper 
Registry Office.

The revocation of a power is effected by the execution of 
an instrument of revocation. The death of the principal 
also effects, ipso facto, a revocation. By statute, however, 
acts done by the attorney under the power before notificatioû 
of the death to the parties concerned are generally pro­
tected.

BRITISH COLUMBIA.

By R. S. B. C c. 30, it is enacted that every power of 
attorney continues in force until the death, bankruptcy, 
insolvency or (if a female) the marriage of the principal, or 
until the revocation of such power shall have been filed in 
the office of the Registrar-General of Titles; and lawful acts 
done by the attorney, after such death, bankruptcy, insol­
vency, marriage or revocation, and before the filing of such 
revocation, shall be effectual in favour of any person dealing
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with the attorney in good faitli and without notice of auch 
death, etc.

A confirmation in writing by the principal of any con­
veyance, mortgage, or other specialty, or simple contract in 
writing, purporting to be signed by such person, by hia at­
torney, or of any act of his attorney, is conclusive evidence 
of the attorney’s authority.

MANITOBA.

Sections 53-5(1 of the Manitoba Trustee Act, R. S. M. 
1902, cap. 170, are as follows:—

63. In case a power of attorney, for the sale or man­
agement of real or personal estate or for any other pur­
poses, provides that the same may be exercised in the 
name and on behalf of the heirs or devisees, executors or 
administrators, of the person executing the same, or pro­
vides by any form of words that the same shall not be 
revoked by the death of the person executing the same, 
such provision shall be valid and effectual to all intents 
and purposes, both at law and in equity, according to the 
tenor and effect thereof, and subject to such conditions 
and restrictions, if any, ns may be therein contained.

64. Independently of any such special provision in a 
power of attorney, every payment made and every act 
done under and in pursuance of any power of attorney, or 
any power, whether in writing or verbal, and whether 
expressly or impliedly given, or an agency expressly or 
impliedlv created, after the death of the person who gave 
such power or created such agency, or after he has done 
some act to avoid the power or agency, shall, notwith­
standing such death or act last aforesaid, be valid as 
respects every person, party to such payment or act, to 
whom the fact of the death or of the doing of such act as 
last aforesaid was not known at the time of such payment 
or act bnnn fide done as aforesaid, and as respects all claim­
ing under such last mentioned person.

55. Any person making or doing any payment or act 
in good faith, in pursuance of a power of attorney, shall 
not be liable in respect of the payment or act by reason 
that, before the payment or aet, the donor of the power 
had died or become lunatie, of unsound mind or bankrupt, 
or had revoked the power, if the fact of death, lunacy, 
unsoundness of mind, bankruptcy or revocation was not 
at the time of the payment or act known to the person 
making or doing the same:
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Prorided that this lection ehall not affect any right 
against the payee of any person interested in any money 
so paid; and that person shall hare the like remedy against 
.ne payee as he would have had against the payer if the 
payment had not hem made by him.

66. Every power of attorney shall, unless otherwise 
«pressed, confer upon the donee of such power the same 
rights and powers in respect to property acquired by flie 
donor of such power after the execution of such power of 
attorney, as is conferred upon the said donee by such power 
of attorney in respect to the property owned by the donor 
at the time of the execution of such power of attorney.

FORMS.

General Power of Attorney.
I, À. B., of In the County of and Province of ,

have made, constituted and appointed, and by these preaents do 
make, constitute, and appoint C. I>. of , my true and lawful
attorney for me, and in my name and stead and on my behalf to 
(here state what acts the attorney is empowered to do) giving and 
granting unto my said attorney full and ample power and authority 
to perform all and every act and thing whatsoever requisite ami 
necessary to be done In and about the premises as fully to all 
intents and purposes, as I might or could do If personally present, 
I hereby ratifying ami continuing nil that my said attorney shall 
lawfully do or cause to be done by virtue hereof.

In witness whereof, I have hereunto set my hand and seal, this 
day of , A.D. one thousand nine hundred and ,

Signed, sealed and delivered 
in the presence of

E. V. A.B. [l.8.1
G. H.

GENERAL FORMS IN COMMON USB.

(Formal parte at befort.)

To sell and convey real eetate:
To grant, bargain and sell my farm, known and described as 

follows (describe fully) or such part or parcel thereof as he ehall 
deem advisable, for such price and upon such terms as to payment 
or otherwise as he may deem proper, and for me, and in my name 
to make, execute and deliver such good and sufficient deeds and 
conveyances of the same as may be requisite, with the usual 
covenants.

To leaee real eetate:
To lease and let to any person, as tenant, my house property 

being, etc., and to execute any proper ini trument of lease for that
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purpose upon such terms as are usual, and as my attorney may 
deem advantageous to me, and to ask, demand, distrain for, receive, 
collect and recover all moneys or sums of money which may 
become due, or owing me as rent or otherwise in connection with 
the said lease, and to sign and deliver all proper receipts and 
acquittances therefor.
To transfer stock:

To assign, transfer and set over unto of , shares 
of stock now held by me, and in my name in the , upon which 

per cent, is now paid.
To accept drafts, etc.:

To accept all drafts drawn upon me in the usual course of my 
business, and to sign my name as acceptor thereof.

Revocation of Power of Attorney.

Know all men by these presents that I, A. B. of , in the
County of and Province of , , for divers good
causes and considerations me thereunto specially moving, do hereby 
by these presents revoke, retract, countermand, annul and make 
void a certain power of attorney, given by me under my hand and 
seal dated the day of , 19 , to C. D. of , and
all powers and authorities therein expressed and delegated.

In witness whereof, etc.
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PROTECTION OF GAME.

The following laws upon this subject will be found of 
interest to sportsmen, farmers, game inspectors and others.

ONTARIO.

'The law is governed by Ontario Statute, 1007, cap. 40, as 
amended by Statutes 1007, cop. 23, sec. 57, and Statutes 1008, cap. 
05, 1U Edw. VII., cap. 101, and 1 Geo, V., cap. 70.

1. An Act respecting the dame, Fur-brarinp Animait ami Fish- 
evict of Ontario, and Amendments of 1008, 1000, 1010, 1011 and 1912.

2. This Act and all regulations made thereunder shall apply to 
all game, bunting, shooting, fish, fisheries, fishing, and all rights and 
matters relating thereto in respect of which the Legislature of Ontario 
has authority to legislate, but shall not authorize or he deemed to 
authorize any interference with the navigation of any navigable 
waters. Oil V. c. 50, s. 2. (.4ntcM>7cd.)

3. When the following expressions occur in this Act, and in any 
regulations made thereunder, they shall he construed in the manner 
hereinafter mentioned unless a contrary intention appears :—

(1) “ Angling*’ shall mean the taking of fish with hook and fine 
held in the hand, or with hook and line and rod, the latter held in 
the hand, and shall not include set lines.

(2) “Bass” shall mean and include the species ordinarily known 
and described as “ large-mouthed bass” and “ small-mouthed bass.”

(3) “ Close season ” shall mean the period in which any species 
of game or fish is protected, ami ‘‘open season ” shall mean the period 
in which any species of game or fish is permitted to he hunted, taken, 
killed, sold or possessed, by this Act or any regulation made there­
under, or by the laws and regulations of the Dominion of Canada.

(4) “Fishery” shall mean and include the stretch of water, 
locality, premises, place or station described in any regulation, lease 
or license, and in or from which fish are to he taken, and also all 
nets, plant and appliances used in connection therewith.

(5) “Game” shall mean and include nil or any animals and 
birds protected by this Act or by any regulation made thereunder, 
and the head, skin, or 6ny part of such animals and birds.

(0) “ Lease *’ shall mean an instrument issued under the auth­
ority of this Act and of regulations made thereunder, conferring upon 
the lessee therein named, for purposes of fishing, the rights therein 
mentioned, subject to the conditions, restrictions and limitations 
therein and in the said Act and regulations contained,

(7) “License” shall mean an instrument issued under the auth­
ority of this Act and of regulations made thereunder, conferring upon 
the licensee therein named the right, permission, and license to do 
such things, subject to such conditions, restrictions and limitations as 
arc therein and in this Act ami any regulations contained, provided 
that no license shall ho deemed to be or to operate as a demise or

(8) “ Minister ” shall mean the member of the Executive Coun­
cil for the time being charged with the administration of this Act.

(9) ” Overseer ” shall mean and include a game and fishery 
overseer and any officer or person authorized to assist in the enforce­
ment of this Act and of regulations made thereunder.
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(10) “Regulation " shall mean a regulation made by the Lieuten­
ant-Governor in Council under the authority of this Act.

(11) “ Superintendent ” shall mean the chief officer in c harge of 
the Game and Fisheries Branch of the Public Service.

4. — (1) The Lieutenant-Governor in Council may make regula­

te) For making, keeping, searching for, obtaining and taking
over all archives, records, books, regulations, orders in 
council, documents and accounts heretofore in the cus­
tody of the Government of the Dominion of Canada or 
of the Government of this Province or otherwise exist­
ing, or which may hereafter be recorded or accumulate, 
in any way relating to the game or fisheries of the 
Province ; 63 V. c. 50, s. 29.

(b) Providing that all or any persons holding any lease or
license issued under this Act, and all fish companies and 
Ml dealers, shall keep each reeerde aed ■aha seek re 
ports and returns as may be deemed necessary or ex­
pedient; 68 V. c. 80, se. 1», :w ; l Bdw. VII- a. 17, 
s. 37 (2).

(c) Containing such further and other provisions as may be
necessary or desirable for the administration and en­
forcement of this Act and of any regulation made there­
under as hereinafter more particularly authorized.

(2) All regulations may be from time to time amended and 
repealed by the Lieutenant-Governor in Council and shall be read 
herewith and shall for all purposes lx1 deemed to be a part hereof 
and to have the same force and effect as if herein contained. 1 Ed. 
VIL, c. 87. s. 3.

(3) All regulations shall come into force npon publication thereof
in Ike ' > Oêsette. or upon seek later <hit.’ ns nay be therein
stated, a.id n :opy of the Onlario Gazette containing any regulations 
shall be admitted in all courts as sufficient evidence thereof. 03 V. 
c. 49, s. 33; 03 V. c. 50, s. 11; 1 Ed. VII., c. 37, s. 3.

5. — (1) The administration of this Act and of all matters re­
lating to fish and game in the Province, shall be under the control 
and direction of the Minister and shall constitute a branch of the 
Public Service to be known ns the Game and Fisheries Branch. 03 
V. c. 50, s. 4.

(2) The remuneration of all officers of the Game and Fisheries 
Branch and of all other persons employed to perform any duty in 
connection therewith, or to assist in the enforcement of this Act ami 
of all regulations, and all expenses incident to the due enforcement 
thereof, shall be paid out of such moneys ns may be appropriated for 
that purpose by the Legislature. 63 V. c. 49, ss. 22, 23 ; 63 V. c. 50, 
fs. 4, 8.

(8) The Board of Game Commissioners of the Province of On­
tario is hereby abolished.

6. The grant by patent, legal construction or implication of the 
bed of any navigable water, or of any Jake or river in Ontario, 
whether such patent has been issued before or after the passing of 
this Act, shall not, unless such exclusive right of fishing is expressly 
granted by such patent, be deemed to carry or include the exclusivef 
right of fishing in the navigable waters which cover or flow over the 
land so granted, any statute, law, usage or custom to the contrary 
notwithstanding. R. 8. O. 1897, c. 288. s. 9.

7. Save ns otherwise provided by this Act. all rentals, license 
fees, fines, penalties, proceeds of sales of articles confiscated, and
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other receipts, fees, revenue and payments payable under the provi­
sions <>f thus Act <»r of any regulation, or under the terms of any 
lease, license or other instrument therein authorized, shall be payable 
to the Treasurer of the Province. 63 V. c. 49, a. 29 (6).

INDIANS AND KF.TTLEB8.

8 Nothing herein contained shall be construed to affect any right 
specially reserved to or conferred upon Indians by any treaty or 
regulations in that behalf made by the Government of the Dominion 
of Canada with reference to hunting on their reserves or hunting 
grounds, or in any territory especially set apart for the purpose ; nor 
shall anything in this Act contained apply to Indians hunting in any 
portion of the provincial territory as to which their claims have not 
been surrendered or extinguished. 03 V. c. 49, a. 32 (1).

PART II.

GAME.

9. The Lieutenant-Governor in Council may make regulations :
(o) Forbidding for a period of not more than three years at 

a time the hunting, shooting and sale in any part of 
the Province of any non-niigratory game which may 
appear or require further protection than is afforded by 
this Act; v. <•. 49. s. 7 (8) ; 8 Bdw. VII., c. 88, 
ss. 1, 2.

(6) Forbidding the hunting, shooting or sale of any migratory 
game which may at any time be in danger of extinction, 
for the same period and in the same manner ns the same 
is at any time forbidden in any two or more of the 
V ni ted States of America, one of such states being New 
York, Pennsylvania, or Michigan ; 63 V. e. 49, s. 7 (2).

(ci Varying the close seasons for that portion of the territory 
of the Province lying north and west of French River, 
Lake Nlpissing and MnUawn River, or any part of the 
said territory ; 63 V. C. 40, s. 7 (1).

(</) Forbidding or regulating the possession of guns, rifles or 
other firearms in any part of the Province in which it 
may appear that it is desirable to take special means 
to prevent violations of this Act ;

(r) Forbidding guides or persons assisting hunters or hunting 
parties from acting as guides except under the authority 
of a license ;

(/) Requiring non-resident holders of hunting licenses to em­
ploy licensed guides while hunting deer, moose or 
caribou ;

(fit) Designating certain counties or portions of counties in the 
Province in which it shall be unlawful to hunt, take, 
pursue, kill, wound or destroy any deer at any time of 
ilie year, subject to such reservation in favour of the 
residents or settlers In such counties ns may be deemed 
reasonable ; 63 V. c. 49. s. 18.

(/») Encouraging the propagation of game by authorizing any 
person owning game and having the same on his pro­
perty to sell or dispose of such game at any t'me for 
propagation or stocking purposes ; 63 V. c. 49. s. 19 (2).

(i) Regulating the shooting, hunting, taking or killing of any 
game protected by the provisions of this Act, within two 
miles of Rondeau Park or within Rondeau harbour ; 63 
V. c. 49. s. 17 (3).
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(>I Exempting Indians or actual bona fide settlers in the 
northern and northwesterly, or other sparsely settled 
portions of the Province, whether the same be organized 
or unorganized, from any of the provisions of this Act. 
which may be specified in such Order-in-Councll ; pro­
vided that no settler shall hunt, take, kill or have in his 
possession any moose, reindeer or caribou except In any 
year when the same may be lawfully killed according to 
the provisions of this Act. 63 V. c. 40, s. 32 (2).

10. No person not a British subject and no person not residing 
and domiciled in the Province of Ontario shall hunt, take, kill, wound 
or destroy any game, or carry or use any gun or rifle in the Province 
for hunting purposes except under the authority of a license. 03 V. 
c. 40. s. 3 (1).

OPEN SEASONS.

11.— (1) No person may hunt, take, kill or destroy—
(o) Any deer, except between the 1st day of November and 

the 15th day of November, both days inclusive;
(6) Any moose, reindeer, or caribou in that part of Ontario 

lying south of the main line of the Canadian Pacific 
Railway from the Town of Mattawa to the City of Port 
Arthur, except between the 1st day of November ami 
the 15th day of November, both days inclusive;

(c) Any moose, reindeer, or caribou throughout that part of 
the Province lying to the north of the said main line 
of the Canadian Pacific Railway from Mattawa to the 
Manitoba boundary and that part of the Province lying 
to the south of the Canadian Pacific Railway from the 
Town of Port Arthur to the Manitoba boundary, except 
between the 10th day of October and the 15th day of 
November, both days inclusive.

(</) Any grouse, pheasants, prairie fowl, partridge or wood­
cock, except from the 15th day of October to the 15th 
day of November in any year, both days inclusive; but 
no person shall take or kill more than ten partridges 
in any one day; 63 V. c. 40, s. 4, ss. 4a ; 5 Edw. VII. 
c. 33, s. 8.

Any woodcock, except from the 1st day of October to the 
15th day of November, both dais inclusive.

(e) Any quail or wild turkeys, black or grey squirrels, except 
from the 15th day of November to the 1st day of De­
cember in any year, both days inclusive; 2 Edw. VII. 
c. 30, s. 2 (6).

(/) Any swans or geese, except from the 15th day of Septem- 
lw>r to the 15th day of April In the following year, both 
days inclusive;

(g) Duck of all kinds or any other water-fowl, and snipe, rail, 
plover or any other birds know n as shore birds or waders 
in the Northern District of the Province of Ontario as 
hereinafter described, except from the first day of Sep­
tember to the fifteenth day of December in any year, 
both days inclusive.

(A) Duck of all kind or any other w;ater-fowl and snipe, rail, 
plover or any other birds know n as shore birds or waders 
in the Southern District of the Province of Ontario n< 
hereinafter described except from the fifteenth day of 
September to the fifteenth day of December in any year, 
both days inclusive.
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(•') Capercailzie, except from the 15th day of September to 
the 15th day of December In any year, both days in­
clusive, but no capercailzie to be hunted taken or killed 
before the 15th day of September, 1915; 4 Edw. VII., 
c. 28, ». 2.

(/') Hares, except from the 1st day of October to the 15th 
day of December in any year, both days inclusive. Pro­
vided that between the 15th day of December and the 
31st day of December in any year, both days inclusive, 
the wood-hare or cotton-tail rabbit may be taken or 
killed by means of snares, ferrets or by any other means 
than by shooting. 5 Edw. VII., c. 33, s. 0.

(2) Notwithstanding anything in this Act, the wood hare or 
cotton-tail rabbit may be taken or killed Lu any manner by the owner, 
occupant or lessee oi any land upon which it can be proved to cause 
actual damage to trees ard shrubs, or by any member of the family 
of such owner, occupant or lessee, or by any person holding a written 
license or permit to shoot.from such owner, occupant or lessee. Pro­
vided that any of these animals kill'd under this subsection shall be 
handed over to the nearest olticer of the Department for distribution 
to charitable institutions. 2 Edw. VII., c. 39, s. 3.

(3) Notwithstanding anything in this Act contained, persons 
who have heretofore put, bred or imported, or who shall hereafter 
put, breed or import deer upon their own lands with the desire to 
breed and preserve the same, and the licensees of any such person 
may hunt, take or kill any such deer from the 1st day of October to 
the 15th day of November in any year, both days inclusive, but the 
onus of proof that such deer were so put, bred or imported shall rest 
on the person hunting or killing the same. 63 V. c. 49, s. 4 ; 2 Edw\ 
VII., c. 39. s 4.

(4) The expression “the Northern District of the Province of 
Ontario” shall mean and include all that part of the Province of 
Ontario lying northerly and westerly of the lines of the Canadian 
Pacific Railway Company described a< follows, that Is to say : Com­
mencing where the main line of the Canadian Pacific Railway from 
Montreal to Toronto enters the Province of Ontario, thence following 
the said main lln-- along the southerly extension thereof, now under 
construction, and lying to the south of Rice Lake, and thence follow­
ing the said main line to the City of Toronto, thence following the 
line of the Canadian Pacific Railway Company to the City of Guelph 
and Goderich Railway Company to the Town of Goderich.

The expression “ the Southern District of the Province of On­
tario ” shall mean and include all that part of the Province of Ontario 
lying to the south of the said line.

BEAVER, OTTER, MUSKRATS, ETC.
12.— (1) No mink or beaver or otter shall be hunted, taken or 

killed or had in possession by any person before the 1st day of No­
vember, 1915, and thereafter no beaver or otter shall be hunted, taken 
or killed, or had in possession of any person between the 1st day of 
April and the 1st day of November, nor shall any traps, snares, gins 
i>r other contrivances be set for them during such period. 5 Edw. 
VII., c. 33. s. 2.

(2) No muskrat shall be bunted, taken or killed or had In pos­
session of any person between the 1st day of May and the 1st day of 
December following, except as provided for in the next succeeding 
subsection hereof, nor shall any traps, snares, gins or other con- 
trhances be set for them during such period : and any such traps, 
snares, gins or other contrivances so set may be destroyed by any 
person without such person thereby incurring any liability therefor. 
This shall apply to Indians in respect of private or leased land.

n.L.—5th ED. 24
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(o) The close season in the Districts of Thunder Bay, Fori 
William. Rainy River and Kenora shall be from the 
first day of May to the first day of March following.

(3) No muskrat shall be shot during the month of April or 
speared at any time ; nor shall any muskrat house be cut, speared, 
broken or destroyed at any time.

(4) Nothing in this Act shall apply to any person destroying 
any of the said animals in defence or preservation of his property 
nor shall he be held to prevent the destruction of the muskrats by 
any means, at any time, in the vicinity of dams, or drainage embank­
ments where there is a probability of iniury being caused by them 
to the said dams or drainage embankments. 63 V. c. 49, s. 5 (4)..

Provided that the onus of proof shall be on the person destroying 
any such animals.

(of No mink shall be hunted, taken or killed or had in pos­
session of any person between the 1st day of May and 
the first day of November following.

(5) The Superintendent may at any time make an order in 
writing directing the taking or killing of beaver by an overseer or 
other officer named in the order in any designated locality In the 
Province in which in the opinion of the Superintendent beaver are 
causing damage to highways or to private property, hut all beaver so 
taken or killed shall be duly accounted for to the Superintendent.

BUN DAT.

13. No person shall, on the lord's day, hunt, take, kill or 
destroy any game, or use any gun or other engine for that purpose. 
03 V. c. 49. •. 0.

DEEB.

14. — (1) No person shall hunt, take, kill, wound or destroy any 
deer, moose, reindeer, or caribou except under the authority of a 
license.

(2) No person shall at any time hunt, kill or take any cow 
moose, or moose, reindeer or caribou under the age of one year. 63 
V. c. 49. s. 8 (2).

(3) No person shall during any one year or season kill or take 
more than one deer, one bull moose or one bull reindeer or caribou ; 
provided that this shall not apply in the case of deer which are the 
private property of any person, and which may have been killed or 
laken by such person or by his direction, or with his consent, in or 
upon his own lands or premises ; provided always that two or more 
persons hunting together, and holding licenses ns hereinafter pro­
vided. may kill an aggregate of not more than one deer for each mem­
ber of the party.

(4) No owner of any hound, or other dog, known by the owner 
to be accustomed to pursue deer, shall permit any such hound or dog 
to run at large in any locality where deer are usually found, during 
the close season for deer. Any person harboring or claiming to be 
the owner of such hound or dog shall be deemed to be the owner 
thereof: and any hound or dog found running deer during the close 
■eason shall be deemed to be at large with the permission of the 
owner thereof, and may be killed on sight by any person, who shall 
not be liable to any penalty or damage therefor. 63 V. c. 49, s. 8 (6).

WATER FOWL.

15.— (1) No wild ducks, geese or other water fowl shall be 
hunted, taken or killed from sail boats, yachts or launches propelled 
by steam or other power. 63 V. c. 49. s. 9. ss. 3.
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(2) No swivel gun, or guns of any kind of a larger bore or 
gauge than 8, and none of the contrivances for taking or killing wild 
swans, geese or ducks, which are described or known as sunken punts 
or batteries, shall be used at any time. 63 V. c. 49, s. 9 (2).

(3) No blinds or decoys for use in- hunting duck or other water 
fowl shall be placed at a greater distance than two hundred yards 
from the shore or a natural rush bed thick enough to conceal a boat 
or water lying bounding private property, and all decoys shall be 
removed from the water during prohibited hours for shooting.

POISONS, TRAPS AND CONTRIVANCES.

16. — (1) No person shall kill or take any game by the use of 
poison, or poisonous substances, or expose poison, poisoned bait or 
other poisoned substances, in any place or locality where any game 
or any dogs or cattle may usually have access to the same. 03 V. 
c. 49, s. 10 (1).

(2) None of the said hereinbefore mentioned animals or birds 
other than those mentioned in section 12, shall be trapped or taken 
by means of traps, nets, snares, gius, baited lines or other similar 
contrivances, nor shall such traps, nets snares, gins, baited lines or 
contrivances be set for them or any of them, at any time; and such 
traps, nets, snares, gins, baited lines or contrivances may be destroyed 
by any person without incurring any liability therefor, if he finds 
them so set. 63 V. c. 49. s. 10 (2).

17. No person shall discharge any gun or other firearm at any 
game between sunset and sunrise.

SFIOOTINO FOR HIRE FORDIDDEN.

18. No person shall for hire, gain or hope of reward, hunt, kill 
or shoot any game, or employ, hire or for valuable consideration in­
duce any other person so to do. Provided that this shall not lie held 
to apply to the bona fide employment of any person as guide to 
accompany any person lawfully hunting or shooting in this Province. 
63 V. c. 49. s. 12

19. No eggs of any game bird shall be taken, destroyed or had 
in possession by any person at any time. 63 V. c. 49, s. 13.

MASKS AND DISGUISES.

20. Any person being masked or disguised and carrying or having 
in his possession ajiy gun or other fire-arm near any preserve or 
shooting ground for. in close season, near any place where game is 
usually found), shall be guilty of an offence under this Act. 63 V. 
c. 49, s. 14.

AUTOMATIC GUNS.

21. No gun of the description known as “ automatic ” in which 
the recoil is utilized to reload the gun, shall be used in this Province 
in the killing of game.

22. No person employed in connection with the construction of 
any railway or Public Work in this Province shall carry or have in 
possession in the vicinity of such railway or other work, any gun. 
rifle or other fire-arm except as may be authorized by special license.
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which special license may be subject lo such terms ns the Lieutenant- 
Governor in Council may direct, and the ordinal1, hunting license 
provided for in this Act shall not be deemed to he a license under 
this section.

PRESERVES.

23.— (1) No person shall at any time shoot, hunt, take or kill 
any partridge, prairie fowl, quail, woodcock, snipe, wild turkey or 
other bird or fowl whatsoever within the boundaries of the Rondeau 
Provincial Park ; nor shall any one shoot, hunt, trap, tuke or kill any 
wild bird or animal in the said park, except foxes, skunks, weasels, 
owls, hawks or other noxious birds or animals, and then only with 
*he consent and authority of the Ranger of the said Park in writing 
first had and obtained.

(2) The preceding subsection shall not prevent or apply to the 
shooting or taking of wild duck or geese in the waters around and 
along the coasts of the said park during the lawful season. 63 V. 
c. 49, s. 17 (1), (2).

PRIVATE PRESERVES—PROPAGATION FOR STOCKING PURPOSES.

24. In order to encourage persons who have heretofore put. bred 
or imported, or may hereafter put, breed or import any kind of game 
upon their own lands with the desire to breed and preserve the same, 
it is enacted that it shall not be lawful for any person knowing it to 
be such game, to hunt, shoot kill or destroy any such game without 
the consent of the owner or the lands upon which such game ha« 
been heretofore or is hereafter so put, bred or Imported; provided 
that this section shall not be held to prevent any person from shoot­
ing, hunting, taking or killing upon his own lands, or upon any lands 
over which he has a legal right to shoot or hunt any game which he 
does not know, or has not good reason tft believe had been theretofore 
put, bred or imported by some other person upon his own lands with 
the desire to breed and preserve the same 63 V. c. 49, s. 19 (1).

TRESPASS IN PURSUIT OF GAME.

25.—(1) No person shall, at any time, enter into any growing 
or standing grain not his own with sporting implements about his 
person, nor permit his dog or dogs to enter into such growing or 
standing grain without the permission of the owner or occupant 
thereof, and no person shall at any time hunt, shoot, or with a gun 
or other sporting implement about his person or in his possession go 
upon any enclosed land of another after having had notice not to 
hunt or shoot thereon ; and any person who, without the right to do 
so, hunts or shoots, or with a gun or other sporting implement about 
his person or in his possession goes upon any enclosed land of another 
after having had notice not to hunt or shoot thereon, shall be deemed 
guilty of a violation of this Act.

(2) Any owner or occupant of land may give such notice:
(a) Verbally or in writing; or
(b) By maintaining sign boards at least one foot square, con­

taining such notice in the following form, or to the like 
effect : “ Hunting or shooting forbidden ” on or near the 
boundary of the land intended to be protected ; or

(c) By maintaining such sign board on or near the boundary
of such land, or upon or near the shores of any water 
covering the same, or any part thereof, to the number 
of two for each forty acres thereof.
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(3) Any person who, without authority in that behalf, puts up, 
or causes to be put up, any such notice on any lands of which he is 
not the owner, or to the possession of which he is not legally entitled, 
or who tears down, removes, injures, defac s, or interferes with any 
such notice, shall be deemed guilty of a violation of this Act.

(4) Nothing in this section contained shall be so construed as to 
limit or in any wav affect the remedy at common law of any such 
owner or occupant for trespass.

(5) For the purposes of this section, land, the boundary or any 
part of the boundary of which is a waterline or line between laud 
and watei, or passes through a marsh or swamp, or any land covered 
with water, or any land without sufficient trees or obstructions to 
prevent any poet hereinafter mentioned being clearly visible from the 
nearest post on either side thereof, shall be deemed to be enclosed, 
if posts are put up and maintained on the boundary thereof, or on 
the boundary of the part thereof sought to be enclosed, at distances 
which will permit of every post being clearly visible from the nearest 
post on either side thereof, and so plaçant that the boundaries will be 
sufficiently indicated by such posts. 03 V. c. 41), s. 20.

PART III.

FI8II.

26. — (1) The Lieutenant-Governor in Council may make regu-

(а) Forbidding fishing in any waters within the Province ex­
cept under the authority of a license to be issued on 
the terms and conditions by the regulations provided; 1 
Edw. VII. c. 37. s. 3.

(б) Preventing the destruction of fish and improper, wasteful
and excessive taking thereof: 1 Edw. VII. c. 37, s. 3.

(c) Regulating the number, size and weight of aiiy species of­
fish that may be caught, possessed, purchased or sold ; 
63 V. c. 50, s. 20.

(</) Regulating the taking of frogs and setting apart any 
suitable provincial waters for the cultivation and pro­
pagation of frogs ; 03 V. c. 50. s. 43

(2) Except under the authority of a license no person not re­
siding and domiciled in the Province of Ontario shall angle in the 
waters of the Province.

27. Except under the authority of a license, no sturgeon shall 
be caught, taken or killed by any means whatever. 1 Edw. VII. c. 37, 
s. 14.

28. Except as authorized by special license, no fish or spawn 
shall be taken in any manner or at any time from provincial waters 
for the purpose of stocking, artificial breeding, or for scientific pur­
poses. 1 Edw. VII. c. 37, s. 8.

29. — (1) Except under the authority of a license, no one shall 
fish in the waters of Lake Nepigon in the District of Thunder Ray, 
in the River Nepigon in the same District, nor in anv tributaries of 
the said Lake or River. 03 V. c. 50. s. 51, *s. 1 ; 1 Edw. VII. c. 37. 
■. 17 (1).

(2) This section and the conditions applicable to licenses auth­
orizing such fishing shall apply to Indians as well as to all other 
guides, boatmen, canoemen, camp assistants or helpers of any kind 
of any fishing party or persons who may hold any such license. 63 V. 
c. 50, a. 52.
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30. The Superintendent may authorize to be set apart, and to be 
leased, any waters for the natural or artificial propagation of fish; 
and any person who wilfully destroys or injures any place so set 
apart, or used for the propagation of fish therein, without Written 
permission from an overseer or from the lessee or licensee thereof, 
or uses therein a fishing light, or other like implement for fishing or 
fishes therein, during the period for w hich the waters are so set apart' 
shall be guilty of a violation of this Act. 03 V. c. 50, s. 27.

31. All nets shall have the name of the owner or owners legibly 
marked on two pieces of metal or wood attached to the same ; and 
such mark shall be preserved on such nets during the fishing season, 
in such a manner as to be visible without taking up the net or nets ; 
and any net used without such mark shall be liable to confiscation. 
63 V. c. 50. a. 35.

32. Every proprietor, owner, agent, tenant, occupant, partner or 
person actually in charge of any fishery, either ns occupant or servant, 
shall be jointly and severally liable for any penalties or moneys re­
coverable under any of the provisions of this Act or any regulations 
made thereunder.

33. No lessee shall have the right to sub-let, transfer or assign 
any right, interest or privilege granted or conferred upon him under 
the provisions of this Act without first having obtained the written 
consent of the Superintendent. 63 V. c. 50. s. 17.

34. If, in consequence of any incorrectness of survey, or other 
error or cause whatsoever, a lease comprises lands included in a 
lease of a prior date, the lease last granted shall be void in so far 
as it interferes or purports to interfere with that previously issued, 
but the lessee shall have no claim for indemnity or compensation on 
account thereof. 63 V. c. 50. s. 18.

, 35. Eveçy lease shall be deemed to have been made and granted
subject to the right of passage to and from any water in favour of 
the occupants (if any), under title from the Crown, of the lands in 
rear of those included in the lease, whether so expressed therein or 
not. 63 V. c. 50. s. 10.

36. Disputes between persons relative to fishing limits or claims 
to fishery locations or stations in provincial waters or relative to the 
position and use of nets and other fishing apparatus in provincial 
waters, shall be settled by the local overseer, subject to appeal to the 
Superintendent. 63 V. c. 50. s. 36; 1 Edw. VII. c. 37. s. 10.

37. —((1 ) A lease shall, as against trespassers, entitle the lessee 
to all the rights of an owner in fee simple of the land and premises 
described therein.

(2) Every person not authorized by law so to do. who enters 
upon or passes over any fishery, or any land or premises described 
in any lease, without permission of the lessee or his representative, 
shall he deemed a trespasser, and shall be liable to all the penalties 
by law provided, and to pay all damages which any lessee or owner 
may be entitled to recover, and shall in addition be guilty of a viola­
tion of this Act.

(3i This section shall not apply to any person entering upon 
or passing over such lands in discharge of arty duty imposed by law, 
nor. when the lands are included in a timber license, to the holder 
thereof, who shall at all times have the right to cut and take away 
all trees, timber and lumber within the limits of his license; nor to 
prevent the owners or occupiers of land bordering on any waters 
using a general right of passage to and from =uch waters, nor to 
prevent the public use of any waters or the banks thereof either for
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the conveyance of timber or lumber of any kind, or for the free 
navigation thereof by vessels, boats or other craft; nor to any user 
under license by the Crown of any such lands or waters for any 
purpose or occupation not inconsistent with the provisions of this 
Act. G3 V. c. 50, ss. 24. 25.

38. Every person shall be guilty of an offence against this Act 
who, without permission of the owner, lessee or proprietor of the right 
of fishing, fishes, or employs or induces any other person to fish, 
or assist in fishing, In any fishery or in any lake, pond, stream or 
water in which fish are lawfully preserved, cultivated, owned or main­
tained, or shall remove or carry away, or employ or induce or assist 
any other person to remove or carry away any fish in any such 
fishery or waters, and any net, article, apparatus or appliance used 
contrary to the provisions of this section, may be seized on view by 
any overseer or by the lessee, owner or proprietor, to be afterwards 
dealt with according to law ; provided always, that the occupation of 
any fishing grounds or waters leased for the express purpose of net 
fishing, shall not interfere with, nor prevent, angling for other pur­
poses than those of sale or traffic. (13 V. c. 50, s. 26.

PART IV.

POSSESSION—SALE—TRANSPORTATION.

39. The Lieutenant-Governor in Council may make regulations:
(а) Prohibiting or regulating the purchase and sale of, or

traffic in, snipe, quail, woodcock, partridge, speckled 
trout, bass and maskinonge. 5 Edw. VII. c. 33, s. 3.

(б) Authorizing and regulating the sale of game imported into
the Province of Ontario and lawfully hunted, killed or 
procured according to the law of the province, state or 
country where the same was killed or procured.

(c) Prohibiting the poss* - n, purchase, sale and transporta­
tion of any specie. fish in close season. 63 V. c. 50,
■. 14.

40. —(1) No person si have in his possession, or in the pos­
session of any servant, ag- other person on his behalf, any game, 
no matter where killed or , ured, during the close season therefor, 
or any fish In close seasi ontrary to the prohibition of any law, 
or regulation except as in this subsection expressly provided and 
excepted, that is to say :—

(а) Game lawfully killed or procured may be kept during the
period between the end of the open season in any year 
and the sixteenth day of January in the following year;

(б) Skins of moose, deer, caribou and fur-bearing animals may
be had in possession during close season under the 
authority of a license issued not later than ten days 
after the end of the open season, and specifying the 
number and description of such skins. 63 V. c. 40, s. 15, 
ss. 1 ; 5 Edw. VII. c. 33, s. 4.

(2) Except ns expressly authorized by license, no person other 
than the actual owner, for the use of himself and family, shall keep 
game in cold storage during the season in which the same may be 
lawfully possessed ns aforesaid.

41. — (1) Except as expressly authorized by license, and as in 
this section expressly provided, no person shall, by himself, his ser­
vant, clerk or agent, buy, sell or expose or keep for sale, or directly 
or indirectly, on any pretence or device, for any valuable considera­
tion, barter, give or obtain, to or from any other person, any game,
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no matter where killed or procured: Provided that the person who 
has actually aud lawfully hunted, taken and killed any game may 
sell the same, or any part thereof, during the open season therefor. 
Provided also that it shall be lawful to buy from such person, or from 
the holder of a game dealer’s license, any game which such person 
or licensee is at the time of sale authorised to sell under the provisions 
of this Act. ($3 V. c. 49. s. 15. ss. 2.

(2) Except ns expressly authorized by license, no hotel, restaur­
ant or club shall supply for or as a part of any meal for which a 
charge is made, any game, no matter where killed or procured, during 
the close season therefor, or any fish contrary to the prohibition of 
any law or regulation. <13 V. c. 49, s. 15, ss. 3.

(3) It shall be an additional offence against this Act, punishable 
by a penalty of not less than the maximum penalty which would be 
otherwise applicable, to unlawfully supply at any hotel, restaurant or 
club, for, or as part of, a meal, any game or fish under any pretended 
name or under the designation of anything which might at the time 
be lawfully supplied.

42. Every express company and common carrier, every person 
or corporation engaged in the business of cold storage, every person 
or corporation engaged in the business of purveying or dealing in
fame or fish, every person or corporation engaged in the business of 
umbering, or in charge of any camp near any fishery or near any 

place in which game is usually found, every person fishing or in 
charge of any fishery, and every person or corporation holding any 
lease or license, shall, upon request, permit any inspector, warden, 
overseer or other officer to enter and inspect any car, building, 
premises or enclosure, and to open any receptacle for the purpose of 
examining all game and fish taken and all implements and appliances 
for hunting and fishing and for the purpose of searching for game 
or fish illegally killed or procured, and to inspect any hooks, invoices, 
or documents containing any entries or memoranda relating to game 
or fish illegally killed or possessed, and shall afford any such officer 
who may make any such request all reasonable facilities for any such 
search, and in case of refusal such officer shall have power, without 
a search warrant, to break such locks and fastenings as may be neces­
sary in order to make such examination, using no more force than 
necessary for such purpose. 03 V. c. 49, s. 16 (6) : 63 V. c. 50, s. 30.

43.— ( 1 ) No railway or express company, or other common car­
rier, and no other person whatever shall transport or receive, or have 
in possession for any purpose in this Province any deer, moose, elk, 
reindeer or caribou, or any head, skin or other part thereof unless 
there is attached thereto one of the shipping coupons belonging to a 
license authorizing the shipper to hunt or kill the same, together with 
an affidavit of the shipper (if required) that the same was legally 
hunted or taken. ($3 V. c. 49. s. Id (1).

(2) No railway or express company, or other common carrier, 
and no other person whatever, shall transport or receive or have in 
possession for . that purpose in this Province any game during the 
close season therefor, or in open season after the date of expiry of 
the shipping coupon attached thereto, unless there be attached thereto 
(in addition to a shipping coupon if required) an affidavit of the 
shipper that the same was lawfully hunted or taken. G3 V. c. 49, 
s 16 (2).

(3) The two preceding subsections shall not apply to prevent1 
the transportation of any game if accompanied by an affidavit that 
the same was lawfully killed in some other Province or district of 
the Dominion of Canada, according to the law of such Province or 
district. 63 V. c. 49. s. 16. ss. 3; 5 Edw. VII. c. 33, 8. 5.

(4) No common carrier or other person shall ship or transport 
out of this Province or shall receive or have In possession for the
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purpose of shipping or transporting out of this Province, any salmon 
trout, lake trout or white fish weighing less than two pounds un­
dressed, taken or caught in Provincial waters. 63 V. c. 50, s. 39.

(5) No common carrier or other person shall receive or have in 
his possession or shall ship or transport to any point or place any 
fish caught or killed within this Province at a time or in a manner 
prohibited by law. 63 V. c. 50, s. 40.

44. All receptacles, including bags, boxes, baskets, crates, pack­
ages and parcels of every kind in which game or fish is packed for 
transportation, shall be so constructed as to show the contents 
thereof, or shall be market! with the description of the contents, and 
in either case shall be marked or labelled with the names and addresses 
of the consignee and consignor; and in case of failure to comply with 
the provisions of this section, the owner, consignor and person actually 
shipping and claiming such receptacles shall be deemed guilty of an 
offence against this section. 63 V. c. 49, s. 16, ss. 7 ; 63 V. c. 50, s. 42.

45. — (1) Any non-resident who may at any time be entitled to 
hunt or shoot within the Province of Ontario by virtue of a license 
under this Act. shall, so far as the authority of the Legislature of 
the Province of Ontario extends, be .at liberty to export out of the 
Province in any one open season game actually and lawfully killed 
by him, as follows: one deer, one moose, reindeer or caribou, 100 
duck ; but a shipping coupon attached to such license shall be attached 
to every such deer and to every receptacle containing such other game, 
and such person must, if required by any overseer, make a statutory 
declaration of the fact that such game has been lawfully killed by 
him. 63 V. c. 49, s. 16, ss. 4.

(2) Except as aforesaid, no person shall at any time export from 
the Province of Ontario, or with such intent hunt, take or kill any 
game, except any deer, moose, elk, reindeer or caribou which are not 
wild but which are the private property of any person and have been 
killed or taken by such person or by his consent or direction in and 
upon his own lands and premises. 63 V. c. 49, s. 16, ss. 5.

PART V.

LICENSES.

46. The Lieutenant-Governor in Council may make regulations :
(а) Governing the issue of licenses and (subject to the provi­

sions of this Act) establishing the terms and conditions 
thereof, the period for which the same shall issue, and 
fees payable in respect thereof ; 63 V. c. 49, s. 24, ss. 2.

(б) Increasing the fee payable for non-resident hunting licenses
as to deer, moose and caribou to $50;

(c) Granting without fee a special license to enable a guest
of a resident of the Province to hunt and shoot therein 
for a term not exceeding one week ; 63 V. c. 49, s. 3, 
ss. 2.

(d) Reducing the fee for non-resident hunting license to resi­
dents of other Provinces of the Dominion of Canada by 
providing that such licenses may issue upon the same 
terms and conditions as residents of Ontario are under 
the laws of such other Provinces respectively permitted 
to hunt, shoot or fish therein. 63 V. c. 49, s. 3, ss. 3.

47. The following terms and conditions in addition to any 
others imposed by regulation shall apply to all licenses issued under 
this Act, or any regulation.
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(a) No license shall be issued to any person, or to any cor­
poration employing any person who in such employment 
may have been convicted of any offence against this Act 
within two years next preceding the date of application 
for such license. (13 V. c. 49, s. 24. ss. 4.

(b) Licenses shall not be transferable, and every person shall
be guilty of an offence under this Act who shall buy, 
sell, exchange or in any way become a party to the 
transfer of any license, or coupon, or who shall in any 
way use, or attempt to use, a license or coupon issued 
to any other person.

(c) Licenses shall be subject to be cancelled by the Superin­
tendent subject to appeal to the Minister, by reason of 
contravention by the license (or by any other person 
with his connivance) of this Act or of any regulation 
or of any of the terms and conditions of such license, 
notwithstanding that no prosecution has been instituted 
or conviction had in respect of such contravention. 63 
V. c. 50, s. 12; 1 Ed. VII. c. 37. s. 34.

(d) A conviction for any offence under this Act or any regu­
lation shall operate as a cancellation of every license 
held by the person convicted. 63 V. c. 50, s 22 ; 1 
Ed. VII. c. 37, s. 7.

(c) The issue of licenses under this Act and under regulations 
from time to time in force, shall be in the discretion of 
the Superintendent, subject to appeal to the Minister, 
but no person shall be deemed to have any claim to the 
issue of a license as of right.

48.— (1) Licenses authorizing hunting and shooting in the 
Province of Ontario may be issued as follows :—

(a) Authorizing persons not resident in the Province of On­
tario to carry guns, rifles and firearms and to hunt and 
shoot therein. The fee for such license shall be $25, 
until otherwise provided by regulation increasing the fee 
to not more than $50.

(b) Authorizing residents of the Province of Ontario to hunt
deer during any season. The fee for such license shall 
be $2.

(c) Authorizing residents of the Province of Ontario to hunt
moose, reindeer or caribou. The fee for such license 
shall be $5. 63 V. c. 49. s. 25 (1).

(d) Authorizing persons not residents in the Province of On­
tario to hunt and trap fur-bearing animals therein. The 
fee for such license shall be $20.

(2) Licenses issued under the authority of this section shall be 
subject to the following in addition to any conditions imposed by 
regulation :

(a) Every person who has obtained a license under this sec­
tion shall at all times when hunting carry such license 
on his person, and shall at all reasonable times and as 
often as reasonably requested, produce and show the 
same to any person requesting him so to do, and on 
failure or refusal to do so shall forfeit such license, and 
if found hunting or taking any deer or other animal, 
for hunting which such license may be required, shall, 
on proof of failure or refusal to comply with such re­
quest, be deemed to have been guilty of an offence against 
this Act. 63 V. c. 49. s. 25 (2).

Clauses (b) and (c) repealed in 1908.
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(d) There shall be attached to every license authorizing the 
hunting of deer, one shipping coupon, plainly marked 
with the description of the game for hunting which the 
license has been applied for and to every license auth­
orizing the hunting of moose, one shipping coupon simi­
larly marked and there shall be printed or stamped upon 
each coupon the date when the same shall expire, which 
shall not be Inter than ten days after the last day of 
the open season for which the license thereto attached 
has been issued, and when any deer, moose, reindeer or 
caribou, or any part thereof, or any game for export 
under section 45 of this Act, is presented for shipment 
at any railway station, steamboat landing or other 
point of shipment, one of the said coupons shall be 
signed and detached by the person to whom the license 
is issued, in the presence of the shipping agent or clerk 
in charge of the office at such point of shipment, and 
attached to each deer or other animal, or part thereof, 
or package as aforesaid, and thereupon such shipping 
agent shall write across the face of such coupon the 
word “ cancelled ” : and any person, shipping agent or 
clerk neglecting so to do, or using a shipping coupon 
after the date of expiry thereof and shipping or assist­
ing in the shipment of anything to which a shipping 
coupon is required to be attached, without complying in 
all respects with the provisions of this section, shall be 
guilty of an offence against this Act. 6'$ V. c. 49, 
a. 26 (1).

49. Licenses may be issued upon such terms and conditions as 
may be imposed by regulation :—

(а) Authorizing any person or. corporation engaged in the
business of cold storage of perishable articles to keep 
any game during the open season and during the period 
in close season extending from the end of the open sea­
son in any year to the 16th day of January of tht> 
following year. The fee for such license shall be $25;

(б) Authorizing any person or corporation during the open
season and during the period in close season extending 
from the end of the open season in any year to the 1st 
day of January of the following year to buy and sell, 
and, within the limits of the municipality for which such 
license is issued, to expose for sale, game lawfully killed 
and procured, and during such period and upon such con­
ditions as may he fixed and established by regulation, 
game imported into the Province of Ontario, specified 
and described in such regulation, and lawfully hunted, 
killed or procured according to the law of the Province, 
State or country where the same may have been killed 
or procured. The fee for such license shall be in cities 
having a population of 100.000 or over. $25; in other 
cities having a population of over 50.000. $10: in other 
cities having a population under 50,000 and over 25,000, 
$5; in cities having a population under 25,000 and in 
towns, $2; and in incorporated villages and town­
ships, $1 ;

(c) Authorizing a hotel, restaurant or club to supply for or 
as part of a meal served upon the premises of such hotel’ 
restaurant or club, any game lawfully obtained during 
the period in which the same may be legally kept in 
cold storage as hereinbefore provided. The license fees 
shall be for cities having a population of over 100,000, 
$10 : for cities having a population over 50.000, $5; 
and all other municipalities, $1. 68 V. c. 49, s. 27 (1).
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50. Licenses may be issued authorizing fishing in the Nepigvn 
River, Nepigon Lake and adjacent waters subject to the following 
in addition to any other conditions imposed by regulation :

(o) One license only may be issued to any applicant and shall 
not be for a longer period than four weeks from the 
date of issue.

(6) The fee for such license shall be $15 for a period of two 
weeks or less, $20 for three weeks and $25 for four 
weeks, where the applicant is not a permanent resident 
of Canada ; and $5 for two weeks and $10 for four 
weeks where the applicant is a permanent resident of 
Canada.

(c) The said license shall not be transferable and the holder
thereof shall produce and exhibit the same whenever 
called upon so to do by an overseer.

(d) All fishing camps, and fishing parties visiting the said
waters shall be subject to the supervision of overseers.

(e) Such sanitary arrangements as an overseer may direct
shall be made, and such directions as he may give for 
the disposal of refuse and the extinction of fires shall 
be complied with.

(/) The cutting of live timber the property of Ontario by 
persons holding a license or permit to fish in said 
waters, their servants or pgents, is prohibited except 
where absolutely necessary for the purpose of camping 
and shelter, such as for tent poles, tent pins, and the
like. 63 V. c. 50, s. 51; 1 Kdw. VII. c. 37. s. 17.

51. — (1) —Licenses may be issued authorizing fishing in any 
waters within the Province subject to any terms, conditions or limita­
tions, and for any district, or fishery, and within any boundaries, 
therein and in any regulation set forth. 63 V. c. 50, s. 12; 1 Ed. 
VII. c. 37, s. 4.

(2) Licenses may be issued authorizing non-residents of the 
Province of Ontario to angle in the waters of the said Province,
except in such waters as are specially provided for in this Act. The
fee for such angling license shall be for an individual the sum of $2, 
and for a family $5. and such license shall be valid only for the 
calendar year in which the same is issued.

52. Licenses may be issued on such terms and conditions as may 
be imposed by regulation, giving authority to act ns guides for hunt­
ing, shooting or fishing, in any part or district of the Province specir 
fied in any such licenses, to such person applying therefor ns may be 
certified by any Inspector or Warden to be fit and proper persons 
and qualified so to net. The fee for any such license shall not ex­
ceed $2. 63 V. c. 40. s. 28, ss. 4.

(a) The Minister may direct the return or refund of the fee 
paid for any license issued under this Act or any part 
of such fee, when owing to the license not having been 
used, lie thinks it just so to do. and the Treasurer of 
Ontario upon the written request of the Minister shall 
cause a cheque to be issued for the amount of such 
refund.

. PART VI.

ADMINISTRATION.

53. The Lieutenant-Governor in Council may make regulations ;
(a) For the proper administration of the Game and Fisheries

Branch.
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(6) For the appointment and for the remuneration of the 
superintendent, inspectors, wardens, overseers, officers, 
servants and other persons, including private prosecu­
tors, whose assistance may be from time to time re­
quired or given for the purposes of this Act. 03 V. 
c. 40, s. 23 (2) ; 68 V. c. 50, a. 5 (1).

(c) Conferring upon certain overseers by special appointment 
powers of justices of the peace for the purposes of this 
Act and of all regulations. 03 V. c. 50, s. 5.

54. The administration of th,? Game and Fisheries Branch shall, 
under the Minister, be in charge of the chief officer threeof, who shall 
be known as the Superintendent of Game and Fisheries.

55. There shall also be appointed Inspectors of Game and Fish­
eries, not exceeding three in number, who shall, in addition to such 
duties as may be imposed upon them by regulation examine and 
report upon the enforcement of the Act in all parts of the Province, 
the manner in which all Wardens and Overseers have during the 
year performed their duties, and shall also examine all applicants for 
the office of Game and Fishery Overseer.

56. There shall also be appointed Wardens of Game and Fish­
eries, not exceeding ten in number, who. subject to the Superintendent’ 
shall have charge of and be responsible for the enforcement of this 
Act in the districts for which they shall respectively be appointed, 
being such portions of the Province as shall be described in the regu­
lation providing for their appointment. 63 V. c. 40 s. 22 (1) ; 5 
Edw. VII. e. 33, a. 6.

(1) The open season for snipe, rail, plover, and other birds 
known as shore birds or waders, shall hereafter commence on the 
15th day of September instead of the 1st day of September.

57. — (1) The Superintendent, Inspectors and Wardens of Game 
and Fisheries, Overseers authorized by their appointment to act as 
Justices of the Peace, and those members of the Provincial Police 
Force known as Inspectors of Criminal Investigations, having taken 
the oath of office hereinafter prescribed, shall be Justices of the Peace 
iu and for every County or District of the Province for the purposes 
of this Act and of all regulations, and shall have power as such 
Justices to take informations and issue warrants or summonses in 
any County or District of the Province, the same to be returnable 
in the County or District in which the offence charged in such war­
rant or summons is alleged to have been committed. 63 V. c. 40, s. 
22 (4) ; 5 Edw. VII. c. 33, s. 7.

(2) The said Superintendent, Inspectors. Wardens and Over­
seers shall, before acting as Justices <>f the Peace ms aforesaid, take 
and subscribe the following oath :—

I, A. B., Superintendent (or as the rase may be), appointed 
under the provisions of The Ontario (lame and Fisheries 
Act, do solemnly swear that to the best of my judgment 
I will faithfully, honestly and impartially fulfil, execute 
and perform the office and duty of such Superintendent 
(or as the ease may be) according to the true intent 
and meaning of The Ontario Game and Fisheries Act 
and of all regulations made thereunder. So help me God.

63 V. c. 40, s. 22 (5).

68.— (1) Subject to the approval of the Minister, the Superin­
tendent of Game and Fisheries shall have power to appoint and from 
time to time in his discretion dismiss game and fishery overseers in 
and for any part of the Province. 63 V. c. 49. s. 23 (1).
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(2) Overseers shall be paid by salary or by special remunera­
tion for work performed, prosecutions conducted or convictions ob­
tained under this Act, or partly by salary and partly by special 
remuneration as aforesaid, but shall not be entitled to receive directly 
any fines imposed for offences against this Act. 63 V. c. 49, s. 23 (2) : 
U3 V. c. 50, e. 8.

59.— (1) Every overseer shall, before acting as such, obtain and 
deposit with the Superintendent a written certificate signed by an 
Inspector or Warden, certifying that he is a fit and proper person to 
be appointed to the office of Overseer, and shall take and subscribe 
the following oath :—

I, A. It., a Game and Fishery Overseer in and for the (County, 
District or Territory) described in my appointment, do 
solemnly swear that to the best of my judgment I will 
faithfully, honestly and impartially fulfil, execute and 
perform the office and duty of such Overseer according 
to the true intent and meaning of The Ontario Game 
and Fitkerici Art and of all regulations made or to be 
made thereunder. So help me God.

68 V. c. 49, s. 23 (12) ; 63 V. c. 50, s. 6.
(2) Persons duly appointed Overseers and having obtained the 

certificate and taken the oath hereinbefore provided, shall be, and 
exercise the authority of constables for the purposes of this Act and 
of all regulations. 63 V. c. 49, s. 23, s. 6.

(8) It shall be the duty of every Overseer (not being himself a 
Justice of the Peace or authorized to act as such), on view of a 
violation of this Act, to arrest the in-rson committing the same, with­
out process, and to bring him with reasonable diligence before a 
Justice of the Peace or Magistrate to answer therefor. 63 V. c. 49. 
s. 23 (9)

(4) it shall be the duty of every Overseer, if he has reason to 
suspect and does suspect that game, peltries or fish have been killed, 
taken or shipped or are possessed contrary to the provisions of' this 
Act, or of any regulation, and are contained in any trunk, box, bag. 
parcel, or receptacle, to open the same, entering all premises which 
he may be authoriezd to enter under the terras of this Act, and using 
necessary force, in case the owner or |»erson in charge refuses to 
facilitate ins search, and if each overseer has reason ta baltovt and 
does believe that it is necessary to enter any store, private bourse, 
warehouse, car or building which he is not authorized under the terms 
of this Act to enter without a search warrant, he shall make a 
deposition according to Form A in the schedule annexed to this Act 
before a Justice of the Peace, and demand a search warrant to search 
such store, private house, warehouse, car or building, and thereupon 
such Justice of the Peace may issue a search warrant according to 
Form R in the said schedule. 63 V. c. 49, s. 23, as. 4. 5.

(5) It shall be the duty of every Overseer forthwith to seize 
all game and fish and all boats, guns, decoys, nets, lines, tackle, 
appliances, materials and articles used or possessed contrary to the 
provisions of this Act or of any regulation, and to deal therewith' 
according to law. provided that all articles the use whereof Is at all 
time unlawful shall be forthwith destroyed. 03 V. c. 49. a. 23 (3) ; 
63 V. c. 50. s. 56.

(61 Overseers shall have all powers and duties conferred upon 
them for the purposes of this Act by any regulation and by the terms 
and conditions of any lease or license.

(7) It shall he the duty of every Overseer to investigate all cases 
of violations of this Act or of any regulation which may be brought 
to his notice, and to prosecute all persons whom he may have reason­
able cause to believe guilty of any offence against this Act or any 
regulation. 63 V. c. 49, s. 23, ss. 4.
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(8) In the discharge of his duties every Overseer and every 
person by him accompanied, or authorized for that purpose, may enter 
upon, and pass through, <>r over, private property, without being liable 
for trespass. (13 V. c. 50, s. 7.

(9) Overseers shall make such annual and other reports and 
returns as the Superintendent may from time to time require.

(10) Any person who shall obstruct, hinder, delay or interfere 
with any Overseer appointed under this Act in the discharge of his 
duty under the provisions of this Ad or while enforcing or attempting 
to enforce, or while acting under any Act or Regulation of I’auada 
relating to fish, fishing or fisheries, by violence, hindrance or by the 
means of threats, or by giving false Information, or In any other 
manner whatsoever, shall be guilty of a violation of this Act. 63 V. 
c. 50, s. 31.

(11) Every Overseer or other person authorized to enforce the 
provisions of this Act, and neglecting or refusing so to do, or to 
perform any of the duties pertaining to their office as above set forth, 
shall be guilty of an offence under this Act. 63 V. c. 49. s. 23, ss. 11.

(12) Any officer who maliciously, or without probable cause, 
abuses his power in such proceedings, shall be guilty of an offence 
under this Act. 63 V. c. 49, s. 23, ss. 10.

(13) All the provisions of this section as to Overseers shall 
apply to the Superintendent. Inspectors and Wardens so far ns is 
consistent with their respective duties, otherwise imposed, and all 
sheriffs, deputy sheriffs, provincial police or constables, county con­
stables, police officers, wood rangers. Crown lands agents, timber 
agents and fire wardens are hereby constituted Overseers with all 
the powers and duties by this section conferred and imposed upionj 
Overseers who have duly laken the oath of office as hereinbefore pro­
vided. 63 V. c. 49, s. 23, ss. 7, 13; 63 V. c. 50, s. 5. ss. 2.

59a.— <"1) Subject to the approval of the Minister, the Superin­
tendent of Game and Fisheries shall have power to appoint, and from 
time to time in his discretion, dismiss Deputy Game anil Fishery 
Wardens, in and for any part of the Province.

(2) Deputy Game and Fishery Wardens shall be appointed with­
out salary, except when on special service, and shall receive one-halt 
of all fines resulting from convictions obtained by them.

(3) Every Deputy Game and Fishery Warden shall take and 
subscribe the following oath :—

I (A.II.), a Deputy Game and Fishery Warden for the Prov­
ince of Ontario, do solemnly swear that to the best of 
my judgment I will faithfully, honestly and impartially 
fulfil, execute and perform the office and duty of such 
Deputy Game and Fishery Warden according to the true 
intent and meaning of The Ontario Game and Fisheries 
Act, and of all regulations made or to be made there-' 
under. So help me God.

(4) Persons duly appointed Deputy Game and Fishery Wardens, 
and having taken the oath hereinbefore provided, shall be and exer­
cise the authority of constables for the purposes of this Act, and off 
all regulations.

PART VII.

PROCEDURE—EVIDENCE— PENALTIES.

60.— (1) The following provisions shall have effect with respect 
to summary proceedings for offences, fines and penalties under this 
Act or any regulation.
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(2) All prosecutions under this Act may be brought and heard 
before any person authorized by this Act to act as a Justice of the 
Peace or before any of His Majesty's Justices of the Peace in and 
for the county or district where the penalty was incurred or the 
offence was committed, or wrong done, or if near any boundary be­
tween different counties or districts, then in either, or in the county 
or district where the offender lives or is found, and in cities, towns 
and incorporated villages in which there is a Police Magistrate before 
such Police Magistrate, but no person charged with an offence under 
ibis Act shall be compelled to attend before a magistrate at a greater 
distance from the place where he may have been found or arrested 
or from his place of residence or the place where the offence was 
committed than ten miles, if there is a magistrate residing within 
that distance who is willing to dispose of the case and is not intenv 
ested in any way therein, or related to or connected with any of the 
parties thereto. 63 V. c. 49, s. 31, ss. 2.

(3) The information or complaint shall be laid within six months 
after the commission of the offence provided that this shall not apply 
to prosecutions for omissions to make any returns required by th)is 
Act or by any regulation. G3 V. c. 60, s. 64.

(a) A complaint or information may be for two or mon» 
offences.

(4) Any contravention of. or offence against any regulation or 
the terms or conditions of any lease or license issued thereunder shall 
be and may he stated as being an offence against this Act. 03 V. 
e. 50, ss. 11. 12: 1 Edw. VII. c. 37, as. 3. 4. 16.

(5) The description of an offence, in the words either of this 
Act or of any regulation, or in any similar words shall be sufficient

(6) Any exception, exemption, proviso, excuse or qualification, 
whether or not it accompanies the description of the offence in this 
Act, or in any regulation, may be proved by the defendant, hut need 
not be specified or negatived in the information or complaint, and If 
so specified or negatived, no proof in relation to the matter 
so specified or negatived shall he required on the part of the informant 
or complainant. 63 V. c. 49, s. 31 (5).

(7) Any justices of the peace or other person authorized under 
the provisions of this Act to act as justice of the peace for the pur­
poses thereof, may upon his own view convict for any offence against 
this Act or any regulation. <L3 V. c. 49, s. 22 (3).

(8) A violation of this Act or of any regulation shall constitute 
a separate offence in respect of each game animal, bird or fish which 
is the subject thereof, though more than one violation of the same 
kind or of a different kind and in respect of more than one game 
animal, bird or fish takes place at the same time or upon the sam» 
day. 63 V. c. 49. e. 29 (3) ; 63 V. c. 60. s. 67.

(9) Upon the trial of any prosecution under this Act, the Jus­
tice or Justices before whom the same is tried, shall, if it appears 
that more than one offence of the same kind was committed at the 
same time, or on the same day, impose all the penalties in one com. 
viction which he or they are empowered to do. 03 V. c. 49. a. 31 (6).

(10) The Justice or Justices shall, in any such conviction, ad­
judge that the defendant be imprisoned unless the penalty, and also the 
costs and charges of prosecution and commitment, and of conveying 
the defendant to prison, are sooner paid. 63 V. c. 40. s. 31 (6) ; 63 
V. c. 60. s. 61.

(11) The amount of the costs and charges of the commitment 
and conveying of the defendant to prison shall he ascertained and 
stated in the warrant of commitment. 63 V. c. 49. s. 31 (7).

(12) A conviction or order made in any matter arising under 
this Act, either originally or on appeal, shall not be quashed for want
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of form, and a conviction or order made by a court of summary 
jurisdiction, against which a person is authorized to appeal, shall not 
he removed by certiorari or otherwise either at the instance of the 
frown or any private person into the High Court, except for tho 
purpose of the hearing and determination of a special case.

(13) In all prosecutions under this Act, save when herein other­
wise provided, the procedure shall be governed by The Ontario Sum­
mary Conviction» Act. 113 V. c. 49, s. 31, ss. 9; 63 V. c. 50, s. 02.

EVIDENCE.

61. — (1) In all actions and prosecutions under this Act the 
onus shall be upon any person found in possession of any game or 
fish in close season, to prove that such game was lawfully taken, 
killed and obtained. 03 V. c. 49, s. 30, ss. 2.

(2) The finding of any nets, fishing devices or other articles set 
or maintained in violation of this Act shall lu- prima facit evidence 
of the guilt of the person or persons owning, possessing or operating 
the same. 03 V. c. 50, s. 32.

(3) In all actions and prosecutions under this Act the possession 
of guns, decoys or other implements of shooting or hunting in or near 
any place where any game has been, or is likely to be found, >hall he 
sufficient evidence prima facie that the person or persons in possession 
thereof, were hunting or shooting such game. 63 V. c. 49, s. 30 (1).

(4) On the trial of any complaint, proceeding, matter or ques­
tion under this Act, the person opposing or defending, or who is 
charged with any offence against or under any of the provisions of 
this Act, shall he competent and compellable io give evidence in or 
with respect to such complaint, proceeding, matter or question, and 
on any such trial no person, witness or party shall be excused from 
answering any question upon the ground that the answer to such 
question may tend to criminate him, or may tend to establish his 
liability to a civil proceeding at the instance of the Crown or any 
other person, provided, however, that no evidence so given shall be 
used or receivable in evidence against such person in any criminal 
proceeding thereafter instituted against him. other than a prosecution 
for perjury in giving such evidence. <»3 V. c. 49. <. 30 (4l : 63 V. 
c. 50, s. 60.

PENALTIES.

62. — (1) Any person committing any offence under this Act in 
respect of deer, moose, elk, reindeer, caribou, beaver or otter shall be 
liable for each offence to a tine not exceeding .$100 and not less than 
$20, together with the costs and any person committing any other 
offence against any of the provisions of this Act, shall he liable for 
each offence to a fine not exceeding $50 and not less than $5, together 
with the costs, and in default of immediate payment of any line and 
costs imposed under this section the offender shall he Imprisoned in 
the common gaol of the county where such conviction takes place for 
a period not exceeding three months. 63 V. c. 49, s. 29 (1).

(2) Any person offending against any of the provisions of this 
Act who has been convicted of th° same or any other offence against 
ibis Act within two years theretofore, shall he liable to a penalty of 
not less than double the minimum penalty hereinbefore provided feu- 
such second offence, and upon a third or any subsequent conviction at 
any time thereafter such person shall he liable to a penalty of n- i 
less than the maximum penalty hereinbefore provided. 63 V. c. 49. 
s. 29 (4).

(3) Any person convicted of any offence under this Act shall, if 
such person be proved to have been masked or disguised and in pos-



386 THE CANADIAN LAWYER.

session of any gun or other fire-arm at the time such offence was 
committed, be liable to be imprisoned for a period not exceeding three 
months without the option of a fine, In addition to the penalty else­
where provided for such offence. <13 V. c. 49, s. 29 (2).

(4) Repealed in 1908.
(5) No justice of the peace shall have any power to remit any 

penalty or to reduce the amount of penalties in case of conviction for 
more than one offence upon the same prosecution, but in any case in 
which the aggregate penalties upon conviction for more than one 
offence committed at the same time or included in the same conviction 
shall amount to more than the sum of $500, the Minister shall have 
power in his discretion to remit any part of the excess over said, 
amount.

(6) All fines imposed and collected in prosecutions under thus 
Act in which overseers appointed under this Act are prosecutors, shall 
be paid to the Treasurer of the Province. (13 V. c. 49, s. 29, ss. 0.

(7) One-half of every fine imposed and collected under the provi­
sions of this Act in which any other person acts as prosecutor, shall 

•be paid to such prosecutor, or to the person on whose evidence, the 
conviction is made, as the Justice may determine, and the other one- 
half shall be paid to the Treasurer of the Province. (13 V. c. 49, 
s. 29, ss. 8.

(8) All guns, ammunition, boats, skiffs, canoes, punts and vessels 
of every description, decoys, nets, rods, lines, tackle, and all appliances 
of every kind used for fishing and hunting, and all game and tush 
found in the possession of any person committing an offence against 
this Act or any regulation or in respect of which any such offence! 
was committed, shall be confiscated upon seizure and, save as herein­
after provided, shall become the property of His Majesty and shall 
be forwarded to the Superintendent to be sold and the proceeds paid 
to the Treasurer of the Province. Except only that articles of which 
the use is at all times unlawful shall be destroyed on seizure and that 
perishable game and fish may in the discretion of the Overseer be 
immediately given to any charitable institution. t>3 V. c. 49, s. 29. 
ss. 5 ; 03 V. c. 50, s. 05.

(9) Upon seizure of any game or fish illegally killed or pos­
sessed, or in respect of which any offence against this Act or any 
regulation has been committed, all packages, boxes, crates, parcels or 
other articles containing tin1 same shall, together with all other con­
tents thereof of every kind and description, be confiscated, and shall 
be deemed to be the property of the Crown, and shall be sold and 
the proceeds applied as provided in the next preceding subsection in 
the case of such illegal contents.

(10) No person committing any offence against this Act or any 
regulation shall have or acquire any right of property in game or 
fish caught or taken by him while committing such offence or in 
respect of which such offence was committed, but the same shall be 
forfeited and shall become the property of the owner, lessee or 
licensee, if any, in breach of whose rights such offence was committed; 
otherwise shall become the property of His Majesty.

(11) The penalties in the three preceding subsections provided 
ns to confiscation and loss of property shall take effect upon seizure 
if any offence has been in fact committed notwithstanding that no. 
conviction be had against the person actually committing such offence.

(12) All leases or licenses held by any person convicted of any 
offence against this Act or any regulation shall be deemed to lie 
cancelled upon conviction without further action or notice given by 
any officer of the Game and Fisheries Branch.

63. The Ontario Game Protection Act, The Ontario Fisheries 
Act, WOO, and all amendments of the said Acts are hereby repealed.
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SCHEDULE.
Form A.

(Section 59.)

Deposition for a Search Warrant.

I, undersigned do hereby declare
that I have reason to suspect, and do suspect, that game, furs or 
fish unlawfully killed or taken or possessed (as the case may be) 
are at present held and concealed (describe the property, occupant, 
etc., and the place».

Wherefore, 1 pray that a warrant may be granted and given to 
me to effect the necessary searches (describe here tin property, etc*., 
us above).

Sworn before me at this dav
of A.D. 10 . X.Y.

L. It..
J.P.

03 V. c. 40.

Form R.

(Section 59.)

Search Warrant.
Province of Ontario,

County of
To each and every the constables of . Connty of

Whereas has this day declared, under oath,
before me, the undersigned, that he has reason to suspect that (furs 
or fish unlawfully taken or possessed, as the case may be) are at/ 
present held and concealed (discribe property, occupant, place, etc.).

Therefore you are commanded by these presents, in the name of 
His Majesty, to assist the said . and to diligently
help him to make the necessary searches to find the (state the y a mi. 
furs or fish unlawfully taken or possessed, etc.) which he has reason 
to suspect, and does suspect, to be held and concealed in (describe tha 
property, etc., as above), and to deliver, if need there be. the said 
game, etc., (as the case may be) to the said
to be by him brought before me, or before any other magistrate, 
to be dealt with according to law.

Given under my band and seal at county of
this day of . A.D. 1

L. /?..

J.P.
[L.8.]

NOVA SCOTIA.

Thp following provisions exist in Nova Scotia for the 
protection of game:

Moose—Open season. Sept. 16th to Nov. 16th.
No person after having taken or killed one moose shall shoot at 

or attempt to kill or take another in the same year or season.
No person shall kill or hunt any calf moose under the age of one 

year, or any cow moose before Sept. 20, 1012, or any moose whatever 
on the Island of Cepe Breton before Oct. 1st. 1016.

Moose meat must be token out of the woods within se\en days 
after killing.
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No person shall set any snare or trap for moose or hunt moose 
will) dogs.

Every person killing a moose must within ten days thereafter 
•end a notice in writing giving full particulars to the Chief Game 
Commissioner.

Caribou and Deer—Close season until Oct. 1st, 1912.
Beaver and Martin—Unlawful to hunt, kill or have in posses­

sion at any time.
Mink—Open season, Nov. 1st to March 1st.
Otter—Open season, Nov. 1st to May 1st.
Rabbit» and Hare»—Open season, Nov. 1st to March 1st.
Other Furbearing Animal»—Open season, Nov. 1st to April 1st.
Bear, Wolf, Loupeervier, Wildcat, Skunk, Raccoon, For, Wood­

chuck und Weasel—Not protected.
Woodcock, Blue-winged Duck, Wood Duck—Open season, Sept. 

1st to March 1st.
Open season for Ducks in Cumlterland County, Sept. 1st to 

May 1st.
No person shall kill more than fifteen Woodcock in one day.
Snipe, leal. Plover, Sandpiper». Yellow Leg», Beach Bird»— 

Open season, Aug. 15th to March 1st.
Partridge»—Open season, Oct. 1st to Nov. 1st. No one shall 

kill more than five in one day.
Pheasant», Spruce Partridge, Blackcock, Capercailze or Checker 

Partridge—Unlawful to hunt, kill or have in possession at any time.
Non-residents of the province must take out a license 

to hunt. For all game $30; for small game $15.
Residents hunting woodcock or English snipe outside 

the county in which they reside, are required to take out a 
license, fee $5.

Licensed guides must accompany all non-residents pro­
posing to hunt, fish or camp.

It is unlawful to hunt or kill any game on Sunday.
Fines imposed for violations of the Clame Laws vary in 

amount according to the nature of the offence. Full infor­
mation, and a complete transcript of the Game Laws may 
be obtained by addressing the Chief Game Commissioner. 
Halifax.

NEW BRUNSWICK.

The close season is as follows:
Moose, Caribou and Deer, from 30th November to 15th Septem­

ber then next following.
Mink, Otter. Fisher or Sable, from 31st March to 1st November, 

then next following.
1‘artridge, from 30th November to 1st September then next 

following.
Wild Goose. Brant. Teal, Wood Duck. Dusky Duck (commonly 

called the Black Duck), Snipe or Woodcock, from the first day of 
December to the first day of September then next following at 
twelve o’clock noon.

Shore, marsh or beach birds on or along the I teaches, islands 
or lagoons bordering the tidal waters of the countries along the 
Northumberland Strait, the Gulf of St. T.awrence and the Bay 
Chaleur, from 31st December to 15th August then next following 
at twelve o’clock noon.
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1st March “ 
1st January “ 
1st January “ 
15th April, " 
1st September “

1st November. 
1st September.
1st October.
•2()tli August.
20th August.
31st December.
, it is unlawful 
with a light is

Wild Black Duck. Wood Duck, Teal Duck or other kind of wild 
duck, or any Snipe, Wild (loose or other wild fowl, after sunset 
and before sunrise, from 1st September to 1st December then next 
following, in or upon certain marsh lands situate in the Parish of 
Shediac, in the County of Westmorland.

Muskrat, from 1st May to 10th March then next following at 
twelve o'clock noon.

Beaver cannot be taken until the 1st July, 1912.
No person is allowed to kill more than one moose, one 

caribou and two deer.
Partridge may not be sold until 15th September, 1912.

nRINCE EDWARD ISLAND.
The close season is as follows:

Otter, Martin and Muskrat, from 1st April 
Hares and Rabbits,
Woodcock and Snipe,
Wild Duck,
Bittern,
Salmon,

For two years after the 14th of May, 1898, 
to shoot partridge. Shooting ducks at night 
prohibited.

BRITISH COLUMBIA.
The close season is as follows:
Beaver, marten or land otter, from 1st April to 1st November. 

East of the Cascade Range: Blue grouse, ptarmigan, Franklin's or 
fool hen, and meadow lark, from ltith November to 31st 
August, inclusive.

Wild duck of all kinds, bittern, plover and heron, from 1st March to 
31st August, inclusive.

Throughout the Province: Caribou, deer, wapiti, commonly known 
ns elk, moose, hare, mountain goat and mountain sheep, from 
1st January to 31st July, inclusive.

West of the Cascades: Plarmigan and meadow larks, from 31st 
January to 20th August, inclusive.

Wild ducks, bittern, plover and heron, from 1st March to 31 at 
August, inclusive.

Grouse or pheasants, from 2nd January to 3Utb September, In­
clusive.

Robins may be killed in orchards or gardens from 1st June to 1st 
September.

Deer must not be hunted with dogs, and must not be 
killed for their hides alone, nor exposed for sale without the 
head. Game birds must not be caught by traps or snares.

MANITOBA.
The close season is as follows:
Deer of nil kinds, from 15th Decemlier to 1st of the next 

December.
Grouse, prairie chickens and partridges, from 20th October to 

1st of the next October.
Pheasants, until 1st October, 1920.
Plover, quail, woodcock, snipe and sandpipers rrom 1st January 

to 1st August.
Upland plover from 1st January to 1st July.
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Ducks of all kinds, from 1st December to 1st of the next 
September.

«Mink, marten, fisher or pekan or sable, from 1st April to 1st 
November.

Buffaloes, otter and beaver, all the year round.
Muskrat in any municipality, from 1st May to 1st November, 

except otherwise provided for by by-law.
Female deer and fawns are absolutely protected at all times 

and a person is only allowed to kill one male deer in each season.
Motor driven vessels must not be used in hunting water fowl.
Hunting on Sundays or at night is prohibited.

SASKATCHEWAN.
The close season is as follows:
Antelope (pronghorn), from 15th November to 1st of the next 

October.
Deer of all kinds, from 15th December to 1st of the next De­

cember.
<»rouse, prairie chickens, pheasants, ptarmigan and partridges, 

from 1st December to 15th of next September.
English pheasants, all the year round.
Cranes, from Isi January to 1st August.
Ducks, geese and swans, rails and coots, from 1st January to 

1st September.
Shore birds, including snipe, sandpiper, plover and curlew, from 

1st January to 1st September.
Bison or buffalo, all the year round.
Beaver, until 31st December, 1910.
Mink, fisher and marten, from 1st April to 1st November.
Otter, from 1st May to 1st November.
Muskrat, from 15th May to 1st November.
Female deer and fawns under one year old are absolutely pro­

tected at all times, and a person is only allowed to take two male 
deer in each open season.

Hunting on Sundays and at night is prohibited.
ALBERTA.

The close season is as follows:
Bison and buffalo, all the year round.
Elk and wapiti, until 15th November, 1912.
Antelope (prong horn), from 1st November to 1st of the next 

October.
Other kinds of deer, from 1st December to 1st of the next 

November.
Female deer, moose, mountain sheep or antelope or the young 

(under one year old) of any of these animals, are absolutely pro­
tected at all times.

Ducks and swans, from 1st January to 23rd August.
Cranes, rails, coots ami shore birds, including snipe, sandpiper, 

plover and curlew, from 1st January to 1st September.
(«rouse, partridge, pheasant, ptarmigan and prairie chicken, from 

1st of November to 1st of next October, with limitation of number 
to be taken by one person, in one day. 10; in one season, 100.

English pheasants all the year round.
Beaver, until 31st December. 1915.
«Mink, fisher or marten, from 1st April to 1st November.
Otter and muskrat, from 1st T. y to 1st November.
A person is only allowed to take one animal of the deer 

kind during each open season.
Hunting on Sundays and at night is prohibited.
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RECEIPTS AND RELEASES.

A receipt is on acknowledgment in writing that the party 
by or for whom it is signed has received from the party 
named therein money or goods as specified. It is, as a rule, 
only prima facie evidence that such money or goods were 
received, and if shown to he obtained by fraud or misrepre­
sentation, or given under mistake of the facts, it may, as 
between the parties to it, be annulled or treated as invalid by 
a Court of Equity. Payment of money or delivery of goods 
may of course he proved by verbal evidence as well as by 
receipt, even where the latter was given, but has been lost 
or mislaid.

A release is a written discharge of any right, title, or 
demand which one man may claim against another. No 
special form of words is essential if the intention he plain, 
though the words commonly used, where money-claims or 
goods arc referred to, arc “ remise, release, acquit and dis­
charge.” With reference to lands, or interests in lands, the 
release is commonly called a “ quit-claim,” and is a convey­
ance of whatever interest the releasor may have in the prop­
erty, the words used being, “ remise, release and forever quit­
claim.” A quit-claim of interest in lands is only effectual 
where the releasee, or person in whose favour it is given, 
already holds the possession of the lands, or some interest 
therein. It should be executed with the same formalities 
as a deed.

All releases are made under seal. A release of all de­
mands is a bar to all actions, claims, demands, and causes 
of action which the party executing the same may have 
against the releasee up to the date of its execution. A re­
lease of one of two joint debtors is a legal release of both. 
One of several executors may legally release a debt due the 
estate without the signature of the others.

FORMS.

Receipt for cash payment on Account.

Kingston. Ont., January 7th, 1007. Received from A. It. five 
hundred dollars to be applied on account.

$500.00. O. 1>
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Receipt in full of Account.

Halifax, N.8., May ‘20th, 1907. Received from Messrs. E. F. & 
Co., seventy dollars and sirty-three cents, in full balance of account 
rendered to 1st instant.

$70.03. U. H.

Receipt fur Promittcrp Note delivered.

Victoria, B.C., March 1st, 1907. Received from Messrs. E. F. & 
Cl* their note in favour of ourselves or order dated this day, pa> 
able four months after date at the Merchants’ Bank here, for one 
thousand dollars, whit-h, when paid, will be in full of all demands.

$1,000.00. G. H. Ik Co.

Receipt for Beds left.

Moncton, N.B., May 3rd, 1907. I have this day received from 
J. K., the following title deeds of his farm lately purchased by me, 
to wit: (here describe deeds, etc., giving names of parties, dates and 
nature of instrument), for which I agree to be accountable, and to 
return the same on demand.

Mutual Release on settling Partnership Accounts.

Whereas a partnership has heretofore subsisted between us, A. 
B. and C. D., and has been this day dissolved by mutual consent, 
and the accounts of all transactions and dealings thereof up to such 
dissolution have been to our mutual satisfaction adjusted and 
balanced whereby nothing remains duo from the one of ns to the 
other. And whereas to ratify and confirm such settlement and 
adjustment, and to prevent and obviate any further disputes or dis­
agreements touching and concerning all or any of such accounts or 
partnership transactions we have mutually agreed to release each 
other, and these presents are executed with such intention.

Now know all men that I the said A. B., for the consideration 
hereinbefore expressed have remised, released and forever dis­
charged, and by these presents, etc. (follow general form, each 
partner executing a separate general release to his co-partner, with 
necessary change of names in operative part.)

General Release of all Demands.

Know all men by these presents, that I, A. B., of as
well for and in consideration of the sum of one dollar to me in 
hand paid by C. D., of the sanie plie* tl lad before tbe sealing 
and delivery hereof, the receipt whereof I do hereby acknowledge, 
as for divers other good causes and valuable considerations me 
thereto specially moving, hive remised, released, quit-claimed, and
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forever discharged, aud by these presents, for me, my heirs, execu 
tors and administrators, do remise, release, quit-claim, and forever 
discharge, the said C. D., his heirs, executors and administrator* 
each and every of them, of and from all and all manner of action 
and actions, suits, debts, dues, duties, sum and sums of money, 
accounts, reckonings, bonds, bills, specialties, covenants, contracts, 
agreements, promises, variances, damages, judgments, extents, 
executions, claims, and demands whatsoever, in law, equity, or other­
wise howsoever which against the said C. D. I ever had, now have, 
or which I, my heirs, executors, and administrators hereafter can. 
shall, or may have, for, upon, or by reason of any matter, cause or 
thing whatsoever, from the beginning of the world to the day of 
the date of these presents.

In witness whereof I have hereunto set my hand and seal this 
tenth day of May, A.l>. 1007,

Witness: A. B. [l.s.1

SALK OF (iOODS.

Respecting Conditional Sales of Chattels.

Chapter 143. Con. Slat. N. B., 1903, provides that :

Where in the sale of any chattel the condition of the sale is such 
that the possession of the chattel passes but no ownership is acquired 
by the vendee or purchaser until the payment of the purchase or con­
sideration money or some stipulated part thereof, such condition is 
valid only as against a subsequent purchaser or mortgagee from the 
vendee without notice, in good faith and for valuable consideration, 
when the said sale is evidenced in writing signed by the bailee or his 
agent and a copy of such writing filed with the registrar of deeds 
of the county in which the bailee or conditional purchaser resided at 
the time of the bailment or conditional purchase. The copy of such 
writing must he filed with the registrar within fifteen days from the 
delivery of possession of the chattel mentioned in the agreement. 
The registrar's fee on filing such paper is ten cents and the cost for 
every search in respect thereot is five cents.

A clerical error which does not mislead, or an error in an im­
material part of the copy filed, does not invalidate the filing or de- 
stroy the effect thereof.

The vendor must leave a copy of the instrument by which a lien 
on the chattel is retained, or which provides for a conditional sale, 
with the bailee or conditional vendee. This must be done at the time 
of the execution of the instrument or within twenty days thereafter.

In case any creditor or interested person demands a sworn 
statement of the amount due on the instrument, the vendor must file 
same with the registrar within twenty days from the making of the 
demand.* If he fails to do this he forfeits all rights accruing under 
the instrument as against such creditor or interested person.

Should any manufacturer, bailor or vendor of any chattel in 
respect of which there has been a conditional sale, or promise of sale, 
or his successor in interest take possession for breach of condition, 
he shall retain the same for twenty days, and the bailee or his suc­
cessor in interest, may redeem the same within the said period of 
twenty days, upon paying in full amount then in arreav. together 
with the interest and the actual costs and expenses of taking posses-
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Where lhe goods or chattels have been sold or hailed origin­
ally for » greater sum than thirty dollars ($30), the same have 
been taken possession of, such goods or chattels must not be sold 
without five days' notice of the intended sale being first given to the 
bailee or bis successor in interest. Such notice may be served us 
follows: personally or in the absence of such bailee or bis successor 
in interest : the notice may be left at his residence, or last known 
place of abode in New Brunswick, or may be sent by registered 
letter deposited in the post otlice at least seven days before the time 
When the said five days will elapse, addressed to the bailee or his 
successor in interest, at his last known post office address in Canada. 
The said five days or seven days, may be part of tbe twenty days in 
the last preceding section mentioned.

Where any goods or chattels have been sold or bailed under any 
receipt note, hire receipt, or other instrument by which it is agreed 
that no ownership therein shall lie acquired by the purchaser or the 
bailee until the payment of the purchase or consideration money, or 
some stipulated part thereof, and such goods or chattels are affixed 
to any realty, without the consent in writing of the owner of the 
goods or chattels, such good* and chattels shall not be or become 
part of the realty, but shall continue to lie and remain personal 
property, and the rights of the owner or owners thereof shall not be 
in any way altered or affected by such goods or chattels being so 
affixed to the really; but the owner of such realty, or any purchaser, 
or any mortgagee, or other incumbrancer on such really, shall have 
the right as against the manufacturer, bailor, or vendor of such goods 
or chattels, or any person claiming through or under them, to retain 
the said goods and chattels upon payment of the amount due and 
owing thereon.

STRIKES AND BOYCOTTING.

A strike may be defined as a simultaneous and concerted 
refusal, on the part of workmen, to continue work, or an 
agreement to simultaneously quit the employment of their 
common master or employer. This may he regarded in law 
in two aspects;—either as the common act of a body of per­
sons handed together, or with reference to the individual 
acta of the employees. In the latter view, the act of quitting 
employment may or may not amount to a breach of contract 
according to the terms of the agreement under which the 
workman is employed, and to determine this question refer­
ence must he had to the principles enunciated in the chapter 
on Master and Servant, where the legal rights and remedies 
of the parties respectively are pointed out. .

Regarded further, as a joint act, for the responsibility of 
which each individual is answerable, the following considera­
tions may be applicable.

Any workman is at liberty to peaceably quit the employ­
ment of him who hires him, at any time; and the fact that 
others of his fellow employees also choose the same time to 
quit work, cannot be held to restrict his liberty in this re-
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gard. So long as he commits no breach of his own agree­
ment of hiring, he has done no wrong. The matter is ]»r- 
sonal with himself. Should, however, he interfere with, 
threaten or molest other workmen in the service of his for­
mer employer, for the purpose of forcing them also to desert 
their employment, or should he even unfairly entice them 
away from, or procure them to desert, such employment, he 
is guilty of an improper act, and may be sued by their em­
ployer in damages.

There is, further, a criminal liability on the part of work­
men guilty of such impro|>er acts, as is more fully set forth 
in the statutes of Canada, extracts from which are ap­
pended.

The Criminal Code, sec. 501, provides as follows:—
501. Everyone is guilty of an a,'fence punishable at the option 

of the accused, on indictment or on summary convict km. liefore two 
justices of the ponce, to a fine not etreeding g'JIMl. or to thr-e months' 
imprisonment, with or without hnrd labor, who wrongfully ami without 
lawful authority, with a view to compel any other person to abetala 
front doing anything which he has a lawful right to do, or to do any­
thing from which he has a lawful right to abstain—

<«> Uses violence to such other person, or his wife or children, 
or injures his property; or—

(6) Intimidates such other person, or his wife or children, by 
threats of using violence to him, her or any of them, or of Injuring 
hie property; or—

(c) Persistently follows such other person about front place to 
place; or—

(tft Hides any tools, clothes or other projierty owned or used by 
such other person, or deprives him, or hinders him in the use 
thereof; or—

(et With one or more other persons follows such other person in 
a disorderly manner in or through any street or road; or—

(f) ltesets or watches the house or other place where each other 
person resides or works or carries on business or happens to be

Boycotting may be defined as a method of injuring or 
persecuting a citizen, with the object of ruining his business, 
or compelling him to remove from the district where he re­
sides. It is generally sought to be accomplished by the con­
joint agreement of a large number to hold no intercourse, and 
have no dealings of any kind, with him or with any who 
assist him or who decline to join in the boycott.

Where this treatment is the result of a common and con­
certed agreement on the part of several individuals, it may 
constitute the crime of conspiracy, for which those guilty 
are liable to be indicted before the Grand Jury. It is in 
such cases a crime of grave magnitude, and if accompanied 
by acts of violence, merits the severest punishment. Hap­
pily it is little known in Canada, and no extended reference 
to it is necessary.
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THE SUCCESSION DUTY ACT.
I) A'</r. 17/. iii/i. U.

This Act applies to the Estates of all persons dying after 
1st duly, lhJ2.

The word “property ” includes real and personal property 
of every description and every estate or interest therein 
capable of being devised or bequeathed by will or of passing 
on the death of the owner to his heirs or personal represen­
tatives.

The word “ child ” shall be deemed to include any law­
ful child of the deceased or any lineal descendant of such 
child or any |>erson or persons adopted before the age of 
twelve years by the deceased as his child or children or any 
infant to whom the deceased for not less than ten years 
immediately prior to his death stood in the acknowledged 
relationship of a parent or any lineal descendant of such 
adopted child as aforesaid born in lawful wedlock.

The phrase “ aggregate value ” means the value of the 
projwrty after the debts, encumbrances or other allowances 
(set out in the act) are deducted therefrom and shall in­
clude property situate outside of the Province as well as 
within.

“ Dutiable value ” means the value of the property after 
the debts, encumbrances or other allowances are deducted 
therefrom.

In determining the dutiable value of any property the 
value shall lie taken as at the date of the death of the de­
ceased, and allowance shall be made for reasonable funeral 
expenses and for his debts and encumbrances, but an allow­
ance shall not be made (a) for debts incurred by the de­
ceased or encumbrances created by a disposition made by 
the deceased unless such debts or encumbrances were in­
curred or created bona fide for full consideration in money 
or money’s worth wholly for the deceased’s own use and 
benefit and take effect out of his interest. (6) For anv debt 
in respect whereof there is a right to reimbursement from 
any other estate or person, (e) More than once for the 
same debt or encumbrance charged upon different portions 
of the estate.

No duty shall Ire leviable :—
(1) On any estate the aggregate value of which does not 

exceed" $10,000. (2) On property devised or bequeathed for 
religious, charitable or educational purposes to he carried 
on hy u corporation or persons domiciled within the Province
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of Ontario. (3) On property passing under a will intestacy 
or otherwise to or for the use of a father, mother, husband, 
wife, child, daughter-in-law or son-in-law of the deceased, 
where the aggregate value of the property as defined by this 
Act passing to the persons mentioned does not exceed 
$50,000. (4) Life insurance moneys not exceeding $5,000. 
(5) Bonds and debenture stock of corporations having head 
office in Ontario. (6) Where the whole of the value of any 
property passing to any one person does not exceed $300.

Save as aforesaid the following property shall be subject 
to a succession duty:—

(o) All property situate within this Province and any in­
terest therein or income therefrom and debts by specialty 
whether the deceased person owning or entitled thereto 
was domiciled in Ontario at the time of his death or was 
domiciled elsewhere.

(6) All properly situate as aforesaid or any interest 
therein or income therefrom, which shall be voluntarily 
transferred by deed, grant, bargain, sale or gift made in 
contemplation of the death of the grantor, bargainor, vendor 
or donor, or made or intended to take effect in possession 
or enjoyment after such death to any person in trust or 
otherwise or by reason whereof any person shall become 
beneficially entitled in possession or expectancy to any 
property or the income thereof.

(c) Any property taken as a donatio mortis causa made 
by any person dying, on or after the 7th April, 1896, or 
taken under a disposition made by any person so dying pur­
porting to operate as an immediate gift, during life, whether 
by transfer, delivery, declaration of trust, or otherwise which 
shall not have been bona fide made twelve months before 
death of deceased.

(d) Any property which a person dying on or after the 
7th day of April, 1896, having been absolutely entitled there­
to, has caused or may cause to be transferred to or vested 
in himself, and any other person jointly whether by disposi­
tion or otherwise so that the beneficial interest therein or 
in some part thereof passes or accrues by survivorship on his 
death to such other person, including also any purchase or 
investment effected by the person who was absolutely entitled 
to the property either by himself alone or in concert or by 
arrangement with any other person.

(t) Any property passing under any past or future set­
tlement, including any trust whether in writing or otherwise, 
and whether for valuable consideration or not, made by any 
person dying on or after 7th April, 1896, by deed or other
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instrument not taking effect as a will whereby any interest in 
such property or the proceeds thereof for life or any other 
period is reserved to the settlor, or whereby the settlor may 
have reserved the right to exercise any power to restore 
to himself the absolute interest in such property.

(/) Any annuity or other interest purchased or provided 
by any person dying on or after 17th April, 1896, either by 
himself alone or in concert with any other person to the 
extent of the beneficial interest arising by survivorship or 
otherwise on the death of the deceased.

(g) Any interest in dower or by the courtesy in any land 
of the person so dying to which the wife or husband of the 
deceased becomes entitled on the decease of such person.

Where the aggregate value of the deceased’s property 
exceeds $50.000, and passes in manner aforesaid cither in 
whole or in part to or for the benefit of the father, mother, 
husband, wife, child, son-in-law or daughter-in-law of the 
deceased, the same or so much thereof as so passes (as the 
case may be) shall be subject to a duty at the rate and on 
the scale as follows:—

j(a) Where the said aggregate value exceeds $50,000 and 
does not exceed $75,000, 1 per cent.

(6) Exceeds $75,00(1 and does not exceed $100,000, 2 per 
cent.

(c) Exceeds $100,000 and does not exceed $150,000, 3 per 
cent.

(J) Exceeds $150,000 and docs not exceed $200,000, 4 per 
cent.

(e) Exceeds $200,000, 5 per cent.
Provided where the value of any dutiable property ex­

ceeds $100.000 and the amount passing in manner aforesaid 
to any one person exceeds the amount hereinafter mentioned, 
a further duty shall be paid on the amount so passing in 
addition to the rates in the foregoing paragraph mentioned 
as follows:—

(a) Where the whole amount so passing to one person 
exceeds $100.000 and does not exceed $200,000, 1 per rent.

(b) Exceeds $200.000 and does not exceed $400,000, 1} 
per cent.

(c) Exceeds $400,000 and does not exceed $600,000 2 per 
cent.

(d) Exceeds $600,000 and does not exceed $800.000, 2J 
per cent.

(«) Exceeds $800,000, 3 per cent.
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Where the aggregate value of the property of the deceased 
exceeds $10,000, so much thereof as passes to or for the 
benefit of the grandfather or grandmother or any other lineal 
ancestor of the deceased, except the father and mother, or to 
any brother or sister of the deceased, or to any descendant of 
such brother or sister, or to a brother or sister of the father 
or mother of the deceased, or to anv descendant of such last 
mentioned brother or sister, shall be subject to a duty of 
$5 for every $100 of the value.

Provided that where the value of any dutiable property 
exceeds $50,000, and the amount passing in manner aforesaid 
to any one person mentioned in the next preceding sub-sec­
tion, except the father and mother, exceeds the amount 
hereinafter mentioned, a further duty shall he paid on the 
amount so passing in addition to the duty in the next pre­
ceding subsection mentioned as follows:—

(n) Where the whole amount so passing to one person 
exceeds $50,000 and does not exceed $100,000. 1 per cent.

(1) Exceeds $100,000 and does not exceed $150,000, 1J 
per cent.

(c) Exceeds $150,000 and does not exceed $200,000, 2 
per cent.

(d) Exceeds $200,000 and does not exceed $250,000, 2J 
per cent.

(«) Exceeds $250,000 and docs not exceed $300,000, 3 
per cent.

(f) Exceeds $300,000 and does not exceed $350,000, 3J 
per cent.

(g) Exceeds $350,000 and does not exceed $100,000, 4 
per cent.

(A) Exceeds $100,000 and does not exceed $450,000, 4J 
per cent.

ft') Exceeds $150,000, 5 per cent.
Where the aggregate value of the property of the deceased 

exceeds $10,000. and any part thereof passes to or for the 
benefit of any person in any other degree of collateral con­
sanguinity to the deceased than is above described, or to or 
for the benefit of any stranger in blood to the deceased, save 
as hereinbefore provided for the same, shall he subject to 
a duty of $10 for every $100 of the value.

Any portion of an estate where the deceased at time of 
death is domiciled in Ontario, and which is brought into 
Ontario by executors or administrators to administer shall 
be liable to duty, but if any succession duty or tax has been 
paid thereon elsewhere than in Ontario, and such duty or 
tax so collected is greater than the duty payable in this Pro-
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vinee no duty bhall be payable thereon; but if the duty so 
paid elsewhere is less than the Ontario duty then the differ­
ence must be paid.

Where any duty or tax shall have been paid by the 
estate upon any moveable or personal property locally situate 
outside of Ontario or any interest therein, an allowance 
shall be made for any outside duty paid thereon; the differ­
ence, if any, between the outside and Ontario duty shall be 
likewise paid. Provided the above allowances and differ­
ences are only made with respect to any country, state or 
British Province or possession where a similar allowance is 
made for the duty or tax paid under this Act on property 
in Ontario passing on the death of any person domiciled 
in any such outside country.

Should an executor or administrator, in order to escape 
payment of Succession Duty, distribute any part of said 
estate without bringing the same into Ontario, such executor 
or administrator shall be liable, personally, to pay His Ma­
jesty the amount of duty as if such assets had been brought 
within Ontario, provided that this shall not apply to pay­
ments made to persons domiciled out of Ontario from assets 
situate without the Province.

No foreign executor or administrator shall assign or 
transfer any stocks or shares in Ontario standing in the 
name of a deceased person, or in trust for him, which are 
liable to pay Succession Duty, until such duty is paid or 
security given therefor as provided, and any corporation 
allowing a transfer of any stocks or shares contrary to this 
provision shall be liable to pay the duty.

An executor or administrator applying for letters probate 
or administration to the estate of a deceased person shall, 
before the issue of such letters to him, make and file with 
the Surrogate Registrar a full and correct statement under 
oath, giving (a) full itemized inventory of all the property 
of the deceased and the market value thereof. (6) The 
several persons to whom the same will pass under the will 
or intestacy and the degree of relationship in which they 
stand to the deceased; and such executor or administrator 
shall, before the issue of such letters probate, deliver to the 
Surrogate Registrar a bond, in a penal sum equal to ten per 
cent, of the sworn value of such property liable to Succession 
Duty, executed by himself and two sureties to be approved 
of by the Registrar conditioned for the due payment of any 
dutv to which the property may be found liable.

Should the Treasurer of Ontario be not satisfied with 
the value so sworn to or with the correctness of the inven-
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tory, he shall direct the Sheriff of the County or City 
to make a valuation and appraise the said property, and pro­
vision is made for an appeal from such appraisement_to the 
Surrogate Judge of the County within thirty days after 
making and filing such assessment. The duties imposed by 
the Act unless otherwise provided for shall be due and pay­
able at the death of the deceased or within eighteen months 
thereafter. Should they not then be paid interest at 5 per 
cent, per annum from death of deceased shall be charged 
and collected, and same shall be a lien upon the property 
in respect to which they are payable until fully paid. Pro­
vision is made however aa regards postponement of the duty 
payable on any future or contingent estates, income or in­
terest, with the consent of the Provincial Treasurer in writing, 
until such estate, income or interest comes into possession. 
The Treasurer of the Province, on being satisfied that the 
full amount of Succession Duty has been or will be paid in 
respect of an estate or in part thereof shall, if required, 
give to the person accounting for the duty a certificate which 
shall discharge from any further claim the property shown 
by the certificate to form the estate.

An administrator, executor or trustee having in charge 
or trust any estate, legacy or property subject to dutv shall 
deduct same therefrom or collect the duty thereon from the 
person entitled to such property, and shall not deliver any 
property subject to duty to any person until he has collected 
the duty thereon.

MANITOBA.

The corresponding Act in Manitoba is chapter 161, 
R. S. M. 1902, as amended since, which differs very slightly 
from the Ontario statute, but, as amended, now provides 
for payment of the succession duty within six months 
after the death of the deceased.

SASKATCHEWAN.

The corresponding statute in force in this Province is 
“The Succession Duty Ordinance” of 1903, with the 
amendments made by cap. 24 of the statutes of 1908. It 
is framed on the same lines as the similar Acts of Ontario 
and Manitoba.

ALBERTA.

Xo amendments to the Succession Duty Ordinance of 
1903 in force in the Territories have been made up to the

c.l.—5th ED. 20
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dose of 1909, so that the law in this Province is the same 
as in Saskatchewan, omitting the amendments made there 
in 1908.

NEW BRUNSWICK.

In this Province life insurance moneys are liable to 
duty.

Those estates and properties which are exempt from 
duty are identically the same as in Ontario.

The percentage charged in New Brunswick but slightly 
differs from that in Ontario.

In New Brunswick it is incumbent on the Judge of 
Probate for the county in which the estate is being wound 
up to see that the duty is paid (should it be a case where 
duty must be paid) and to compel the executor or adminis­
trator to pay such duty.
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THE TORRENS SYSTEM OF LAND TRANSFER.

This system is now in force in Alberta. British Columbia. 
Manitoba. Ontario, Saskatchewan, and three counties in 
Nova Scotia.

The Torrens system was introduced into Manitoba in the 
year 1885, and into Ontario during the same year. The bill 
for its introduction into Alberta and Saskatchewan was 
passed by the Parliament of Canada in the year 1886. The 
following statements, explanatory of the system, have been 
compiled from various sources, to enable readers to famili­
arize themselves with its objects and methods.

The Torrens system offers to the owners of land alienated 
from the Crown prior to the coming into operation of the 
Act, the opportunity of causing their lands to become sub­
ject to a law which will free them forever from the old sys 
tem of conveyancing by deed, while imposing upon them a 
certain new procedure.

Land once brought under the system cannot, in the ab­
sence of special circumstances, be withdrawn from its o|>era- 
tion, but all dealings with it must, thenceforth, be conducted 
as the Act directs.

Alienated land not brought under the operation of the 
Act remains subject to the general law regarding real prop­
erty, conveyances, mortgages, etc., affecting them, continue 
to be drawn up in the old forms, and to be registered in the 
General Registry Office.

The old and new systems of Transfer and Registration 
continue, therefore, to exist side by side.

In Manitoba, Alberta and Saskatchewan, and parts of 
Ontario (namely, Muskoka, Parry Sound, Nipissing, Al- 
goma, Manitoulin, Thunder Bay and Rainy River), land 
granted by the Crown subsequent to the introduction of tRe 
Torrens Act is under the Act ipso facto. The Crown Grant 
is registered under the Act without the grantee taking any 
steps in the matter. The old system of conveyancing, there­
fore, cannot there be applied to land bought from the Crown 
after the introduction of the Torrens system, but all dealings 
with such land must be conducted on the system of regis­
tration of title.

Any other land may be brought under the Act on the 
application of the persons interested. The application, with 
the deeds, is left at the Lands Titles’ Office, and the title is
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there investigated by the officers appointed for that purpose 
If it be found that the title, although perhaps not techni­
cally perfect, is yet secure against ejectment and against the 
claims of any other person, the land will be brought under 
the act, and the proprietor, or his nominee, will receive a 
certificate of title. In Ontario, provision is made for the 
issue of three kinds of certificates: (l)an absolute certificate; 
(2) a qualified certificate; (3) a possessory certificate. The 
latter should more properly be called a certificate of recorded 
possession. It is merely a certificate that the person claim­
ing ir in possession as owner subject to any defects there 
may be in his title prior to registration. It is, of course, 
possible that the certificate of title may through error issue 
to the wrong person, and that injustice may be done. In 
such case the person injured has a remedy in damages against 
the (lovernment, and, in order to form a fund to meet claims 
of this nature, a fee is charged of one quarter of one per
cent, on the value of all land brought under the Act, 
where a certificate of absolute or qualified title is granted, 
and one eighth of one per cent, where a possessory title. On 
the issue of the certificate, the old deeds, if they relate ex­
clusively to the land applied for, are cancelled and retained 
in the office. If they relate to othe • property, they are re­
turned, each deed being marked as cancelled, so far as relates 
to the land brought under the Act. In any case, they are of 
no use to the land brought under the Act, since from thence­
forth the certificate of title is conclusive evidence that the 
person named in it is entitled to the land it describes. The 
certificate of title operates as a Government guarantee that 
the title is perfect. It is indefeasible, and there is no going 
behind it.

Any person entitled to any estate of freehold in posses­
sion in land under the Act may have a certificate of title 
issued to him.

Every certificate is in duplicate. One duplicate is given 
to the proprietor, the other is retained in the I .and Titles 
Office. The certificate in the office constitutes the register
book, which, in the words of Mr. Torrens, is the pivot on 
which the whole mechanism turns. Every certificate is 
marked with the number of the volume and the folium of 
the register book. Crown Grants of land bought since the 
Acts came into operation arc also issued in duplicate, one of 
which is bound up in the register hook, and such grants are, 
in all respects, equivalent to certificates of title.
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So far, it will be said, the title is simplified, but how is 
this simplicity to be retained—how will future complications 
be prevented? This is the problem which the Act endea­
vours to solve.

l or the purpose of facilitating transactions, forms of 
transfer, mortgage, lease, and other dealings are furnished 
in the Act, the forms ordinarily in use in Ontario being set 
out below. Any person of ordinary education can, w ith very 
little trouble, learn to till them up in the more simple cases, 
without professional assistance. If a proprietor holding a 
certificate of title wishes to sell the whole of the land in­
cluded in it, he fills up and executes a printed form of 
memorandum of transfer, which may be endorsed by the pur­
chaser. The transfer is presented at the office, and a me­
morial of the transfer is recorded by the proper officer on 
both duplicates of the certificate of title. The purchaser, 
by the recording of the memorial, stands in precisely the 
same position as the original owner. If only a part of the 
land in a certificate is to lie transferred, such part is described 
in the memorandum of transfer, the transfer is noted on both 
duplicates of the original certificate, a fresh certificate is 
issued to the purchaser for the part transferred, and the 
original certificate is noted as cancelled with respect to such 
part. The process is repeated on every sale of the freehold, 
and it will thus he seen that every person entitled to a free­
hold under the Act lias but one document to show his title, 
through however many hands the property may have passed, 
and such document vests in him an absolutely indefeasible 
title to the land it describes.

If the proprietor wishes to mortgage or lease his land, 
or to charge it with the payment of a sum of money, he 
executes in duplicate a memorandum of mortgage, lease or 
encumbrance, in the form provided in the Act, altered so as 
to meet the particular circumstances of the case. This is 
presented at the Lands Titles Office with the certificate of 
title: a memorial of the transaction is entered by the proper 
oflicer on the certificate of title, and on the duplicate certifi­
cate forming the register book. The entry of this memorial 
constitutes registration of the instrument, and a note, 
under the hand and seal of the proper officer, of the fact of 
such registration is made on both duplicates of the instru­
ment. Such note is conclusive evidence that the instrument 
has been duly registered; one of the duplicates is then filed 
in the office, and the other is handed to the mortgagee or 
lessee. The certificate of title will thus show that the origi­
nal proprietor is entitled to the land it describes, subject to
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the mortgage, lease, or encumbrance; while the duplicate 
instrument held by the mortgagee, lessee, or encumbrancee, 
will show precisely the nature of his interest. Eacli person 
has, and can have, but one document of title, and this shows 
conclusively the nature of the interest he holds and to that 
interest his title is indefeasible. If a mortgage is paid off, 
under the Torrens Act proper, as passed in Manitoba, a 
simple receipt is endorsed on the duplicate mortgage held by 
the mortgagee. This is brought to the office, and the fact 
that the mortgage has been paid off is noted on the certifi­
cate of title. A mortgage under the Act does not involve a 
transfer of the “ legal estate,” though the mortgagee is 
made as secure as if such transfer had taken place. 
The necessity, therefore, for a deed of reconvey­
ance, when the mortgage is paid off, at once vanishes. 
If a lease is to be surrendered, it has merely to be 
brought to the office with the word “ surrendered ” indorsed 
upon it, signed by the lessor and lessee, and attested and the 
proper officer will itote the fact that it has been surrendered, 
on the certificate of title. Mortgages or leases are transferred 
by indorsement by a simple form. The Act provides implied 
powers of sale and foreclosure in mortgages; and in leases, im­
plied covenants to pay rent and taxes, and to keep in repair, 
together with power for the lessor to enter and view the state 
of repair, and to re-enter in case of non-payment of rent or 
breach of covenant. All these may be omitted, or modified 
if desired. In order to save verbiage, short forms are pro­
vided, which may used for covenants in leases, or mortgages, 
the longer forms which they imply being set out in the Act.

Every person, therefore, entitled to a freehold estate in 
possession, has (if his land is subject to the Act) a certificate 
of title, or land-grant, on which are recorded memorials of 
all mortgages, leases or encumbrances, and of their discharge 
or surrender. If he transfers his entire interest, a memorial 
of the transfer is recorded on the certificate, and the trans­
feree takes it subject to recorded interests. The transferee 
can, if he chooses, have a fresh certificate issued in his own 
name, and in that case the old certificate is cancelled, and 
the memorials of the leases or mortgages to which the land 
is subject are carried forward to the new one. If a proprietor 
transfers only a part of his land, his certificate is cancelled 
so far, a fresh certificate is issued, and memorials of out­
standing interests are similarly carried forward. Memorials 
of dealings with leases or mortgages are noted on the dupli­
cate lease or mortgage held by the lessee or mortgagee, 
and on the folium of the register book. The officers of the
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department, therefore, and persons searching, can see at a 
glance the whole of the recorded dealings with every prop­
erty; while each person interested can see, by the one docu­
ment he holds, the precise extent of his interest.

It cannot be too emphatically pointed out that it is not 
the execution of the memorandum of transfer, lease or mort­
gage, but its registration in the Lands Titles’ Office, that oper­
ates to shift the title. No instrument, until registered in the 
manner prescribed by the Act, is effectual to pass any estate 
or interest in any land under the operation of the Act, or to 
render such land liable to any mortgage or charge ; but 
upon such registration, the estate or interest comprised in 
the instrument passes, or the legal eiïçct of registration, 
whatever it may be, is complete. Registration takes effect 
from the time of the receipt of the instrument, not from the 
time of the actual making of the entry.

The publicity attending an ordinary mortgage is some­
times avoided under the old system by an equitable mort­
gage. Registration of title does not do away with this mode 
of charging land, but an equitable mortgage or lien 
upon land may be created by deposit of the grant or certifi­
cate of title. The following description of the practice as 
regards equitable mortgage is extracted from a pamphlet 
recently published by Sir R. R. Torrens:—“ The borrower 
executes a contract for charge in the authorized form, either 
for a specified sum, or, as is more usual, for such sum as may 
appear due upon balance of account at any future date. 
This instrument, with the certificate of title, is held by the 
creditor, who docs not register, but lodges a Caveat for bid­
ding the registration of any dealing with the land until four­
teen days, or other named period, have elapsed after notice 
of intention to register the same has been served by the 
Registrar at an address given. A red ink cross, with the 
number of the Caveat, is then inscribed on the proper folium 
of the register. The creditor, upon receipt of such notice, 
or at any time, may turn his equitable mortgage into a reg­
istered charge, by presenting the contract for charge with 
the deposited certificate of title at the Registry Office.

A very important principle in the Torrens system of 
registration of title, and one which should be most jealously 
guarded, if that system is to retain the simplicity which is 
the main-spring of its success, is the non-recognition of 
trusts. No notice of trusts may be entered on the register, 
nor may any instrument declaring trusts be registered. The 
usual simple transfer must be registered, and the transferees, 
notwithstanding their fiduciary position, appear there as the 
registered proprietors for all intents and purposes. An
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instrument declaring the trust may, however, be deposited in 
the Hegistry Office for safe custody, and the rights of the 
persons beneficially interested are protected by the execution 
by the transferees of such an instrument, which is lodged 
in the Hegistry for safe custody and reference. A protec­
tion against fraud is provided by enacting that whenever the 
words “ No Survivorship ” are written on the instrument 
of title held by trustees, the land in respect of which they 
are registered cannot be dealt with by a less number of trus­
tees than those registered, without the sanction of the Su­
preme Court. A Caveat prohibiting the registration of any 
dealing, except in accordance with the trusts so declared, 
may be lodged by any person interested in the trust prop­
erty. These safeguards do not interfere with the principle 
sought to be maintained, namely, that the trustee, being the 
registered proprietor, can give an absolutely indefeasible title 
to a person with whom he deals, and that beneficiaries, 
though the Caveats provide a check upon frauds and breaches 
of trust, must rely mainly on the integrity of their trustees.
REGISTRATION OF DEALINGS WITH LAND UNDER THE LAND 

TITLES ACT.
It is an essential part of the Torrens System that every 

instrument purporting to deal with any interest or estate in 
land subject to it must be registered in order to give legality 
to the transaction. It is the registration, not the signature 
of the parties, which gives such a transaction its binding 
force, and no change in the title is effected by an unregistered 
instrument.

The principle transactions and instruments which have 
to be notified to the Lands Titles’ Office, and registered there 
in order to give a valid title to any person claiming under 
them, are:—

Transfer in fee.
Lease.
Mortgage.
Encumbrance or charge.
Endorsement of Transfer of Lease.

Ditto of Mortgage.
Ditto of Encumbrance.
Ditto of Surrender of Lease.
Ditto of Discharge of Mortgage.

Power of Attorney.
Transmission by Marriage.

Ditto by Insolvency.
Ditto by Will, or Intestacy.

Fi. fa., or Order or Decree of Supreme Court.
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TRANSFERS, LEASES, AND MORTGAGES.

Of a transfer in fee, only one copy need be presented for 
registration; a mortgage must be in duplicate, and a lease in 
triplicate.

The instruments presented for registration are received 
by the proper official, who examines them to see that they 
fulfil all the requirements of the Act, namely, that they are 
free from erasures, properly witnessed and proved; also that 
they are accompanied hy diagrams, if necessary, and by the 
certificate of title.

The Master of Titles or other official has to satisfy him­
self that the transaction is one to the registration of which 
no objection exists, and for this purpose he has to compare 
the original and duplicate and to see that the instrument is 
sufficiently clear and explicit, and that the parties arc 
legally in a position to deal as proposed in it.

After registration, the memorandum of transfer is of no 
further use to the transferee, for he obtains, instead of it, 
either a new certificate declaratory of his title, or else, if he 
prefers it (where the whole of a holding is transferred), the 
original certificate, with a memorial recording the transfer.

If the fee of part only of the land is included under an 
existing grant or certificate of title be transferred, the trans­
feree gets a certificate for the portion acquired by him, while 
the proprietor has the choice either of leaving in the office 
his old certificate, cancelled as to the portion transferred, or 
of taking out a new certificate for the balance of the land 
retained by him. his old certificate being altogether can­
celled.

A proprietor who intends to sub-divide his land with the 
view of disposing of it in lots is required to deposit in the 
Land Titles’ Office a plan, in duplicate, certified by a de­
claration of a licensed surveyor, in which all allotments, 
streets, etc., must be distinctly delineated, the allotments 
being marked with numbers or symbols.

ASSIGNMENT, ETC., OF MORTGAGES. ENCUMBRANCES, OR 
LEASES.

Mortgages, encumbrances, and leases, may be transferred 
by a simple endorsement written upon the copy of the in­
strument retained by the proprietor of the interest dealt 
with, and duly registered.
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The surrender of a lease is effected by endorsing the 
simple word “ Surrendered,” signed by the lessee, and “ Ac­
cepted” by the lessor, this being attested in the prescribed 
manner and duly registered.

A mortgage or encumbrance may be discharged (in Mani­
toba) by the simple endorsement on the instrument of a 
receipt for the money secured, signed by the party entitled, 
attested by a witness, and duly registered. In Ontario, the 
same form of discharge of mortgage is used as under the 
Ontario Registry Act.

TRANSMISSION.

Upon the death of the registered owner of any land w hich 
is subject to the Land Titles Act, his executor or adminis­
trator makes an application in writing to the Master of 
Titles, to be registered as proprietor, producing in substan­
tiation of his claim the duplicate grant or certificate of title, 
and the probate, or letters of administration. This is re­
ceived, entered and examined in the manner described relat­
ing to transfers, and a memorial is entered on the duplicate 
grant or certificate of title and in the register-book, recording 
the date of the will and probate, or of the letters of admin­
istration, the date and hour of their production, the date of 
the death of the proprietor, etc. This having been done, 
the executor or administrator becomes the registered pro­
prietor, holding in trust for the persons beneficially entitled, 
and his title has relation back to the time of the death of 
the deceased proprietor, etc.

If the registered proprietor of an estate or interest in 
land becomes insolvent, or makes any statutory assignment 
for the benefit of hie creditors, his assignees or trustees are 
entitled to be registered as proprietors in respect of the same. 
An application in writing is made by them to the Master of 
Titles to have the particulars of their appointment entered 
in the register-book, and evidence of such appointment is 
furnished to him. A memorandum notifying the same hav­
ing been entered in the register-book, the trustees become 
the proprietors of the estate or interest of the insolvent, or 
assignor, in the land.

LOSS, OR DESTRUCTION, OF CERTIFICATE OR GRANT.

The proprietor of land whose grant or certificate of title 
has been lost, mislaid, or destroyed, may obtain a “ pro­
visional certificate” from the Lands’ Titles’ Office which is 
an exact copy of the duplicate bound up in the register-book
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with all the memorials (if any) recorded thereon. He has 
to make a statutory declaration setting out the facts and all 
particulars alfecting the title, and the intended issue of the 
provisional certificate must be notified by advertisement.

Any one who chooses to apply for it may obtain, upon 
payment of a small fee, a certified copy of any registered in­
strument affecting land under the provisions of the Act, and 
this is available as evidence in all Courts of Justice.

In Nova Scotia, the Land Titles Act, 1903, has been 
proclaimed to be in force in three counties of the Province. 
It has, however, not been adopted in these counties in 
more than a few instances. Its provisions follow the prin­
ciples of the Ontario Act but one or two amendments have 
made the Act somewhat unworkable in certain cases.

1.—Form of Application for first Registration of Ownership.

LAND TITLES ACT.

A. B., of, etc., being entitled for his own benefit to an estate in 
fee simple in the land (or as the ease may be, according to sections 
5 to Î) of the Act), in the township of , in the County
called or known ns containing by estimation . . . .
and described as follows (or described in the schedule hereto, as the
ease may be), applies to be registered <"r where
applicable, to have registered in his stead C. D., of, etc.), as owner 
of such land (or leasehold land), with (in the case of freehold land), 
a Possessory title (or with an Absolute title, or. in the case of lease­
hold land, with or without a declaration of the lessor's title to grant 
the lease, as the case may be).

Subject to the following charges and incumbrances (where the 
property is incumbered).

The address of the said A. B. (and C. D. respectively) for ser­
vice is at (if the application is made through a solicitor,
the office of such solicitor should be given).

Dated this day of . 19
(Signature of the applicant or his solicitor).

The above mentioned C. D. (or the vendor, or the person whose 
consent is required to the execution of the trust or power to sell) 
hereby consents to the above application.

(Signature of C. D., or of the vendor, or his solicitor, or of the 
other consenting parties).

2.—Applicant's Affidavit trhere Absolute Title is applied for.

LAND TITLES ACT.

I, of make oath and say:—
1. I am the absolute owner in fee simple in possession (or as the 

case may be. repenting the words of the application) of the following 
land (describing the property) being the land mentioned in my appli­
cation.
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2. There is no charge or other incumbrance affecting my title to 
the said land (except, stating any incumbrances which may exist).

3. I am not aware of any claim adverse to or inconsistent with 
my own to any part of the land claimed by me, or to any interest 
therein, (except, specify the adverse claim, if any, giving the name 
and address of the claimant if known and stating how the claim

4. The deeds, instruments and evidences of title which 1 pro­
duce in support of my application, and of which a list is set out in 
the Schedule A, hereto annexed, are all the title deeds, instruments, 
and evidences of title relating to the said land which are in my pos­
session or power.

5. The title deeds and evidence of title relating to the said land 
which are set out or mentioned in Schedule B hereto annexed, are 
in the possession or power of (naming the person).

6. I do not know where, or in whose possession or power the 
title deeds and evidences of title set out or mentioned in Schedule 
C. hereto annexed, are For the said last mentioned title deeds I 
have caused the following searches to be made (set out the facts 
shewing the searches which have been made for the missing deeds 
and upon which it is intended to rely ns sufficient to let in secondary 
evidence. Where there are no other tide deeds, etc., except those 
named in Schedule A, this fact should be stated, the fifth and sixth 
paragraphs of this form omitted).

7. I am (or A. B. is, shew under what claim or title) in posses­
sion of the said land, and to the best of my knowledge and belief 
possession has always accompanied the title under which I claim, 
since the year when one through whom I
claim took irossession. and prior thereto the land was in a state of 
nature (if possession has not always accompanied the title under 
which the i»etitioner claims, state correctly the facts as to the actual 
possession).

8. I am now in actual occupation of the said land (or, if a ten­
ant of the applicant is in occupation, state how he claims to hold, 
ami how lie in fact bolds ; if the tenancy is under an instrument in 
writing, this should be produced. If not under an instrument in 
writing this fact should be stated. If no one is in actual occupation 
state the fact).

D. To the best of my knowledge, information and belief this affi­
davit and the other papers produced herewith in support of my 
application, and which are set forth in the schedules hereto, 
fully and fairly disclose all facts material to my title, and all 
contracts and dealings which affect the same or any part thereof, or 
give any right as against me. (Vary these statements according to 
the facts).

10. There are no arrears of taxes due upon the said land, nor 
has the said land been sold for taxes during the past eighteen 
months, nor under execution during the past six months, and 1 do 
not know of any writs of execution in the hands of the Sheriff 
against me, or affecting the said lands.

11. To the best of my knowledge, information and belief, no 
person or body corporate has any right of way, or of entry, or of 
damming back water, or of overflowing, or of placing or maintain­
ing any erection, or of preventing the placing of maintaining any 
erection, on, in, to or over the said land, other than myself (except, 
giving the names and addresses of any parties having any easement 
or right, and stating the particulars and nature thereof), and the 
said land is not subject to any right of way or to any other ease­
ment or dominant right whatever (except as aforesaid).
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12. The said land is not worth more than $
13. 1 am married, and the name of my wife is (or I am not mar­

ried).

3.—Form of first entry of Ownership in the Register.

LAND TITLES ACT.

A. R.. of is the owner in fee simple of (description of
property), subject to the exceptions and qualifications mentioned in 
section 13 of The Land Titles Act, and numbered therein (as the 
mas may bt, if the title is free from some of them).

In witness whereof I have hereunto subscribed my name and 
affixed my seal this day of . A.D. 10 .

(Signed)
Where an easement is enjoyed with the land, say:

Together with a right of way on foot, or with horses, carriages, 
and other vehicles, over and upon the lane adjoining the said land, 
at the west side thereof (or according to the fact).
Where title is Possessory, say:

The title of A. B. is subject to the claims (if any) which can be 
enforced to the said land by reason of any defect in the title of 
(name of the fttet registered owner) prior to the day of

1U , being the date of the lirst registration of said

When the laud is subject to a Life Estate, say:
The title of A. B. is subject to the life estate of G. H., of 

in the said land.
And if subject to a mortgage, say:

The title of A. B. is subject to a mortgage dated the 
day of . made by A. B. to W. B., to secure $3,000 and
interest at the rate of U per cent., per annum from the 17th day of 
July, 19 .

[If registered give particulars of registration.]
Where the land is subject to a lease, say:

The title of A. B. is subject to a lease, dated the day of
, made by A B. to Y. Z„ for the term of ten years 

from the said date.

3a. —Form of Certificate of Ownership.

LAND TITLES ACT.

This is to certify that A. B. is the owner (etc., in terms of the 
entry in the register).

4.—Certificate of Justice of the Peace.

LAND TITLES ACT.

1. C. D., of the Town, etc., a Justice of the Peace in and for 
the County of do hereby certify.

1. That I am acquainted with A. B . who proposes to apply to be 
registered under The Land Titles Act as owner (or as the case may 
be), of the following lands, namely (describing the lend as in the 
application).
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2. That 1 believe him to be entitled to the said land as the 
owner thereof (or as the trustee with power to sell the same or 
otherwise, in accordance with the title under which applicant applies 
to be registered).

5.—Sheriff'» Certificate.
Sheriff's office, County of

day of 19
I hereby certify that I have not at the date hereof in my office 

any writ of execution against the lands of (or any or either
of them), nor are there any outstanding for renewal or with return 
of lands on hand for want of buyers or to the like effect.

1 further certify that I have not sold lot in the con­
cession of the township of , under any writ of execution
for six months preceding the date hereof.

F. M..
Sheriff.

6.—Affidavit of Publication of Advertisement.

LAND TITLES ACT.

In the matter of the application of E. F.
I, A. B., of, etc., make oath and say:
1. The advertisement, of which a duplicate is hereto annexed, and

marked A., appeared and was published in the issues of the 
Ontario Gazette of the , and days of , 19 .

2. The advertisement, of which a duplicate is hereto annexed,
and marked B., appeared and was published in the issue of the 
newspaper of the day of . 19 .

3. The advertisement, of which a duplicate is hereto annexed,
and marked C., appeared and was published in the issue of the 
newspaper of the day of , 19 .

4. I have examined copies of the said Gazette and 
newspapers issued on each of the said days.

Sworn, etc.

7.—Affidavit of posting up the Advertisement in the Court House. 

LAND TITLES ACT.

In the matter of the application of E. F.
I, A. B., of, etc., make oath and say:
1. I did on the day of , post up

In a conspicuous place in the Court House in the town of
a true copy of the advertisement hereto annexed, marked D., the 
copy so posted up being a cutting from the newspaper.

2. The said advertisement so posted up by me as aforesaid re­
mained affixed up in the said place for the full period of one month, 
as I verily believe (state the reasons for this belief).

3. The said Court House is the Court House of the County in 
which the lands in question in this matter are situated.

Sworn, etc.
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8.—Affidavit of posting up Advertisement at the nearest Post Office.

LAND TITLES ACT.

Iu the matter of the application of E. F.
I, A. 13., of, etc., make oath and say:
1. I did on the day of , post up in a conspicuous

place in the post office, iu the village of , a true copy
of the advertisement hereto annexed, marked D., the copy so posted 
up being a cutting from the newspaper.

2. The said advertisement remained where it was posted up by 
me continuously for the full period of oue month, as I verily believe, 
(state the reasons for this belief).

3. The post office in the village of , is the*post office
nearest the land iu question in this matter.

Sworn, etc.

0.— Caution under Section 75 after Registration.

LAND TITLES ACT.

I, A. B., of, etc., being interested in the land registered in the 
name of as parcel in the Register for (or
in the charge registered as No. , in the name of E. F., of, etc.,
as owner, and being on Parcel ), the day of 18 ,
in the name of E. F., of, etc., on the lands, etc., (as the case may 
be), require that no dealing with such land (or charge) be had on the 
part of the registered owner until notice has been served upon me.

My address for service of notice is lot , in the con­
cession, in the County of York, and my Post Office address is

Dated this day of , 19 .
Signature of the cautioner or his solicitor.

10.—Affidavit in support of Caution lodged under Section 75.

LAND TITLES ACT.

I, A. B., of, etc., make oath and say as follows:
1. I am interested in the land (or charge) mentioned in the above 

(or annexed) caution, and the particulars of my interest are as 
follows (here state particulars).

Sworn, etc.

11.—Charge or Mortgage.

LAND TITLES ACT.

I, A. B., the registered owner of the land entered in the office of 
Land Titles at , as Parcel , in the register for
in consideration of ($2,000) paid to me, charge such land with the
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payment to C. D., of, etc., on the day of , 19 , of
the principal sum of ($2,000) with interest at the rate of per
cent, per annum, and with a power of sale to be exercised after de­
fault, and months’ subsequent notice of the intention to sell
(or, as the case may be). (Add any covenants which are agreed to 
and are not implied under the Act or otherwise).

I, E. B., wife of the said A. B., hereby bar my dower in the 
said land.

This charge is made in pursuance of “ The Act respecting Short 
Forms of Mortgages ” (where it is desired that the covenants, etc., 
should operate under that Act).

Dated the day of , 19 .
(Signatures of A. B., and E. B.

Witness,
X. Y. (no seal necessary).

12.—Authority to Notify Cemotion of Charge. 

LAND TITLES ACT.

To the Master of Titles:
It * of the , of in the

County of , the registered owner of charge made
by to dated the day of 19 ,
and registered as No. , ou the land registered in the otilce
of Land Titles at ns Parcel ,
in the register for hereby authorize the Master of Titles
to notify on the register the cessation of the said charge.

Dated the day of A.D. 19 .
Witness.

Affidavit Proving Signature of Oicner in Charge.

LAND TITLES ACT.

I, , of the in the County of , make oath and say :
I am well acquainted with named in the within

document authorizing the Master of Titles to notify the cessation 
of the charge mentioned, and the signature purporting to be his 
signature at the foot of the said document is in his handwriting.

The said , is, as 1 verily believe, the owner of
the said charge, he is of the age of 21 years or over, is of sound 
mind, and signed the said document voluntarily at in
the County of in the Province of Ontario.

I am a subscribing witness to the said signature.
Sworn before me at the of\

in the County of
this day of A.D. 19 . )

A Commissioner, etc.
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13.—Transfer of Charge or Mortgage.

LAND TITLES ACT.

I, C. D., the registered owner under the Land Titles Act of the 
charge dated the day of , 19 , made by A. B.. etc.,
and registered ns number , charging the land registered
as parcel ti, Township of York (or as the case may bet, under the 
above number, in consequence of ($2,000) paid to me, transfer such 
charge to E. F., of., etc., as owner.

Dated the day of 10
(Signature of registered owner).

Witness, (no seal necessary).
X. Y.

14.—Transfer of Freehold or Leasehold Land.

LAND TITLES ACT.

I, A. B„ the registered owner of the land (or leasehold land) 
registered in the office of the Land Titles at , as Parcel 0,
Township of York (or as the case may be), in consideration of 
($3,000) paid to me, transfer such land to C. D., of, etc.

Dated th'1 daj <>i 19 .
(Signature of registered owner).

Witness,
X. Y.

15.—Transfer of Freehold or Leasehold Land in Parcels.

LAND TITLES ACT.

1, A. B., the registered owner of the freehold (or leasehold) land 
registered in the office of Land Titles at , us Parcel . in
the Register for North-Went Toronto, in consideration of ($1,500) 
paid to me, transfer to C. D., of, etc., the land hereinafter 
particularly described, namely (describe portion transferred), being 
part of the said parcel.

And I, E. B., wife of the said A. B., hereby bar my dower in 
the said land.
Witness. Signatures.

X. Y.

16.—Transmission of Registered O truer ship on death of Owner. Ap pli­
cation under Sections 47 or 49.

LAND TITLES ACT.

A. B., the registered owner of the leasehold land, registered ns 
Parcel i or charge, dated the day of . 19 . on
the land, etc., as the case may be giving the number in the register!.

c.T..—5th F.n. 27
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died on the day of , 10 . (or otherwise, as the
case may be, within section 60 of the Act); C. D., of, etc., is untitled 
to the said land (or charge), and applies to be registered as the 
owner thereof accordingly.

The evidence in support of the above application consists of 
(here state the evidence to be lodged herewith).

The address of the said C. D. is (here give address).
Dated the isy of . 10

(Signature of C. D., or his aolicitor).

17—Transmission of Registered Ownership.

Application under Sections 59 and til.

LAND TITLES ACT.

A. B., the registered owner of the land entered In the register 
for , as Parcel , died on the day of , 11) ,
(or otherwise, ns the case may be); C. D., of, etc., being interested 
in the said land, applies to be registered (or to have E. F., of, etc., 
registered), as owner of the said land.

The interest of the said C. D., (or E. F.,) and the existing rights 
of the several other persons interested in the said land, are stated 
in the affidavit* of the said C. D. and G. H., of, etc., the solicitor of 
the said G. D., filed herewith. The other evidence in support of this 
application is left herewith, and consists of (here state of what 
evidence consists).

The address of said C. D. is (here give address).
Dated the day of , 19

(Signature of C. D. or his solicitor)
* Affidavit, etc., to be left witli application.

IS.—Affidavit attesting Execution of Instrument, when Bar of Dower, and 
Identifying Parties.

LAND TITLES ACT.

I, G. H., of, etc., a Solicitor of the Supreme Court of Judicature, 
make oeth and say.

I am well acquainted with A. B. and C. D., named in the 
within document, and saw them sign the said document, and the 
signatures purporting to be their respective signatures at the foot of 
the said document are in their handwriting.

The said A. B., is, as I verily believe, the owner of the land 
within mentioned, and the said C. B., is reported to be, and is, as I 
verily believe, hie wife.

The said A. B. and C. B. are each of the age of 21 years or over, 
are each of sound mind, and signed the said document voluntarily 
at , in the County of , in the Province of

I am a subscribing witness to the said document.
Sworn, etc.
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19.—Form of Potcer of Attorney to make Transfers.

LAND TITLES ACT.

I, A. B., do appoint C. D. my attorney to transfer to E. F. abso­
lutely (or by way of mortgage, us the case may be) all my lands as 
entered and described in the register for the Township of , in
the office of I .«and Titles at . as parcel , and my estate
therein.

Dated this day of , 19 .
Witness (as above.) A. B.

X. Y.
(If such is the intention, add, this power shall not be revoked 

by the death of the said A. B., and the exercise of the same after 
his death shall be binding on his representatives).

20.—Form of Revocation of Power.

LAND TITLES ACT.

I, A. B., of , hereby revoke the power of attorney given
bv me to , dated the day of

In witness whereof, I have hereunto subscribed my name this 
day of

(Signature of A. B.)
Witness (as above).
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TRUSTS AND TRUSTEES.

A trust is an obligation constructively imposed or ex­
pressly undertaken by a person (the trustee) under which 
he is bound to deal with certain property under his control 
(the trust property) for the benefit of certain persons (the 
beneficiaries). A trustee may himself be one of the bene­
ficiaries. Any excess of authority or neglect is a breach of 
trust. The interest of a beneficiary in the trust property 
is called an equitable estate ; the trustees generally hold 
what is known as the legal estate in the trust property.

If the trust is created by a document such as a deed or 
marriage settlement it is an express trust; if the trust 
arises out of circumstances themselves, in order to satisfy 
the demands of justice and equity, it is a constructive or 
implied trust. The object of a trust must be lawful, and 
the person creating an express tmst (the settlor) must 
comply with the provisions of statutes as to form and evi­
dence. A settlor must have the legal capacity to create a 
trust, that is, must he of full age and of sound mind. A 
beneficiary must have the legal capacity to hold property ; 
corporations, aliens and married women in most Provinces 
may lawfully be beneficiaries under a trust. Fraud in con­
nection with the creation of the trust may void a trust.

No particular technical words or expressions are essen­
tial in the creation of a trust. It is sufficient if ordinary 
language is used, indicating an intention to create a tmst 
or to confer a benefit on some one. Equity regards the 
intention rather than the form. An imperative direction 
such as is found in most wills that property shall be held 
by some person for a certain expressed purpose creates a 
trust. Precatory words themselves, (for instance where a 
testator bequeaths property to A, and “ recommends ” or 
* hopes ’’ or “ entreats ” that it will be applied for TVs 
benefit), do not create a trust; the intention to create a 
trust must be clear. A trust may be created as the result 
of an agreement for valuable consideration to create a trust.

All real and personal property of every nature and kind, 
whether canable of actual enjoyment at the present time or 
subject to life or other interests, nr whether in this country 
or abroad, may in general be the subject of a trust.

Among the illegal trusts may be included those which 
tie up property for an indefinite period, or beyond the life­
time of the grantor and a further twenty-one years, or 
which provide for the enjoyment of property hv a debtor in 
derogation of the rights of his creditors or which tend to
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encourage immorality or which tend to restrain marriage 
or otherwise against public policy. Trusts for the erection 
of a monument or tomb or for the repair of a church or 
churchyard, or for the maintenance of a pet such as a dog 
or a horse are valid trusts.

The terms of a trust in which everything is perfected 
and declared and is definite is called an executed trust and 
will be construed strictly. Where something yet remains 
to be done, as where an agreement or covenant is made for 
the creation of a trust upon certain trusts for certain bene­
ficiaries it is called an executory trust and the language 
will he construed liberally bv a Court of law.

Constructive trusts arise in everyday life when property 
is placed in the name of some person other than the real 
purchaser, or when some person holding a fiduciary position 
makes a profit “ on the side.” The holder of the property 
would be held under the circumstances of the first case 
a trustee for the real purchaser. If the money is lent 
there is no trust, nor where the holder of the property is 
the wife or child of the person advancing the money, for it 
might probably he presumed that the property was bought 
for the benefit of the holder.

The occupant of a position such as the treasurer or other 
official of a town or a director or official of a company, or a 
guardian of a child or a solicitor or agent will not be per­
mitted to make a profit through his position.

Another very common instance of a constructive trust 
arises where A and B contract as vendor and purchaser of 
property. A is a trustee (constructively) to hold the land 
and convey it when paid for. If the property is conveyed 
before it is paid for in full, the purchaser is a trustee (con­
structively) for the vendor in respect of the unpaid portion 
of the purchase price.

Xo one is bound to accept the office of trustee. Where a 
trust arises under a will or other document, an unwilling 
trustee should reject or disclaim, by a written document; 
acquiescence may be inferred from delay; exercising any 
act of ownership over the trust property is tantamount to 
acceptance; or the taking out of probate of a will, or per­
mitting an action concerning the property to be brought 
in his name.

If a tmstee becomes insolvent, the trust property cannot 
be included among his assets and cannot be touched by his 
creditors.

A trustee must obey the terms of the instrument creat­
ing the trust, should acquaint himself with the nature of
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the trust and its investment ; must exercise reasonable care 
in the management and investment of the property and 
funds, must prevent waste, must not in general delegate 
his powers or duties to others, must act impartially, as be­
tween the beneficiaries interested, must confer with his 
co-trustees, if any, must pay trust moneys to the right per­
sons, will not be permitted to profit himself by transactions 
with the trust property, and must be always prepared with 
accurate accounts. Unless expressly remunerated by the 
terms of the instrument creating the trust or by the statute 
law, a trustee is bound to perform his duties gratuitously. 
A trustee who allows a co-trustee to manage the property 
alone, will himself be liable in case of lose. The purchase 
of speculative property or stocks is improper. Where re­
pairs are necessary application should in general lie made 
to the Court for directions. The principal fund (corpus) 
is generally made to bear charges on capital account, the 
income bearing expenses incident to the possessory owner­
ship of the property such as taxes, fire insurance premiums 
A trustee is not liable for a mere error of judgment, where 
he has exercised diligence and good faith. Great care must 
be exercised in selling and purchasing property to antici­
pate bv every means any charge of negligence or collusion. 
A trustee is bound to take reasonable care to see that a 
marketable title is obtained and that deeds, stock certifi­
cates, &c.. are properly registered. Where power is given to 
invest, a trustee may vary the investments from time to 
time, within the terms of the document creating the trust 
Trust funds cannot unless expressly authorized be lent 
(without a breach of trust) on the security of a personal 
promise or of personal property. A trustee who invests in 
securities authorized by the terms of the trust is not neces­
sarily protected; he must be reasonably cautious having re­
gard to all beneficiaries present and future. He must be 
even more prudent and careful than he would be if the 
money were for his own benefit.

The association of even an expert in the management 
of the property is not advisable and may result in a breach 
of trost. The choice of a vainer, auctioneer or solicitor 
or other adviser should not be left to a third person. As 
a trustee is liable for the negligence of persons employed 
hv him, great care must he exercised in the employment 
of debt collectors, investment brokers, and others.

A beneficiary, if under no disability, such as infancy or 
lunacy may compel a trustee to carry out the terms of the 
trust, and may apply to the Court for the removal of a
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trustee who has behaved improperly or who has become in­
sane or otherwise incapable or who has become a bankrupt 
or removed out of the jurisdiction of the Court.

Where there are several trustees, the office survives to 
the surviving trustee or trustees on the removal or death 
of any one of their number. Unless the instrument creat­
ing the trusts indicates a contrary intention, the survivors 
may act as if there were no vacancy. A trustee cannot 
retire from mere caprice; he may do so if circumstances 
arising out of the administration of the trust alter the 
nature of his duties, provided they arose through no act 
of his own or anything relating to himself. The consent 
of all beneficiaries should be obtained, and in most cases 
an order of the Court is necessary. Sometimes the docu­
ment creating the trust or the general provincial statute 
provides a method of retirement. A retiring trustee is 
not entitled to his discharge until his accounts have been 
passed upon by the Court.

A trustee may apply to the Court for directions in the 
execution of his trust. This should l>e done under the 
guidance and advice of a competent lawyer. Sometimes it 
is advisable to apply to the Court to administer the trust 
property; such an application should he made under pro­
fessional legal advice.

Where a trustee is put to necessary and proper expense 
in connection with the trust, he is entitled to reimburse­
ment. If he uses trust funds for his own purposes, and 
makes lwtli losses and profits he will not he allowed to set­
off one against the other; both are breaches of trust, and 
the losses must be made good. Property improperly pur­
chased with trust funds becomes subject to the terms of 
the trust. The liability of co-trustees is joint and several. 
Fraudulent breach of trust (known as embezzlement) is 
punishable ender the Criminal Code.

Where a breach of trust has been committed, action 
must in general he commenced to recover money or other 
trust property within six years after the breach.
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VESSELS.

Under this head it is not judged necessary to introduce 
more than such forms as are in most general demand among 
those engaged in maritime pursuits; the special forms con­
nected with the various departments of Custom House busi­
ness being all of them individual in their nature, and easily 
procured at the several ports as needed.

FORMS.

Bill of Sale of Vestel.

Know all Men by these Presents, that Thomas Brown, of Hali­
fax, in the Province of Nova Scotia, ship captain, owner of the 
schooner or vessel called “ The Ariadne,” of the burden of four hun­
dred tons or thereabouts, now lying at the Port of Kingston, Ontario, 
for and in consideration of the sum of five thousand dollars of law­
ful money of Canada, to him naid by James Jackson, of Halifax 
aforesaid, mariner, the receipt whereof he doth hereby acknowledge, 
hath bargained, sold and assigned, and by these presents doth bar­
gain. sell and assign unto the said James Jackson, his executors, 
administrators and assigns. AH and Singular, the hull or body of the 
said schooner or vessel called “ The Ariadne,” now lying at the said 
Port of Kingston, Ontario, together with the masts, yards, bow­
sprit, spars, standing and running rigging and gear, boats, anchors, 
chains, cables, blocks and all other necessaries belonging or apper­
taining to the said schooner or vessel, which said schooner or vessel 
has been duly registered at Toronto. Ontario, and the certificate 
of such registry is as follows:

(Copy Certificate of Registry.)

And on the bock of such certificate is also endorsed an account 
of the shares held by each of the owners mentioned in such certi­
ficate in the form following :—

(Copy Endorsement).

To have and to hold the said schooner or vessel and all other the 
before mentioned necessaries belonging or appertaining thereto unto 
the said James Jackson, his executors, administrators and assigns, 
to his and their own use and uses: and as his and their own proper 
goods and chattels from henceforth forever.

And the said Thomas Brown doth hereby for himself, his execu­
tors and administrators, covenant, promise and agree to and with 
the said James Jackson, his executors, administrators ami assigns, 
in manner following, that is to say: That at the time of the en­
sealing and delivery hereof he hath in himself good right, full power 
and lawful authority to grant, bargain, sell, assign and set over 
the said schooner or vessel and all the necessaries belonging or 
appertaining thereto unto the said James Jackson, his executors,
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administrators and assigns, in manner and form aforesaid: And 
that the said schooner or vessel and all other the necessaries be­
longing or appertaining thereto and every part thereof now are and 
so from henceforth for ever shall be, remain and continue unto 
the said James Jackson, his executors, administrators and assigns 
free and clear and freely and clearly acquitted and discharged of 
and from all former bargains, sales, gilts, grants, titles, debts, 
charges and incumbrances whatsoever;

And further, that the said Thomas Brown, his executors and ad­
ministrators shall and will from time to time and at all times here­
after at the requests, costs and charges of the said James Jackson, 
his executors, administrators and assigns, make, do and execute, or 
cause or procure to be made, done and executed, all and every such 
further and other lawful and reasonable act and acts, deed and 
deeds, devices, conveyances and assurances in low whatsoever for 
the further, better and more effectually conveying, assigning and 
assuring the said schooner or vessel, and all the necessaries belong­
ing or appertaining thereto, and every part thereof, unto the said 
James Jackson, his executors, administrators or assigns as by him. 
them any or either of them, or his or their any or either of their 
counsel in the law shall be reasonably devised, advised and re­
quired.

In witness whereof. I have hereunto set my hand and seal the 
day of January, in the year cf our Lord oue thousand 

nine hundred and
Signed, sealed ami delivered J

in the presence of r Thom/s Brown. [L.S.]
X. Z. )

Mortgage of Vessel

For Port of

Record No. Where Built. When Launched. Port of Registry.

1H.722. Piéton, N.S. 2 August, 11)07. Halifax, N.8.

Measurement. Tonnage and Name.

Length.......... 02..........feet
Breadth........ 17.......... feet
Depth......... it........... feet

Tonnage 200

Name Flora McAllister.

To all to whom these Presents shall come—Greeting:
Whereas: (state nature of mortgage debt and the transaction 

between mortgagor and mortgagee out of which it arises, as) J. S., of, 
etc., mariner, the owner of the above named schooner tin* “ Flora 
McAllister, hath borrowed of A. B„ of, etc., the sum of $800, and it 
hath been agreed between them that the said schooner shall be 
mortgag'd to secure such debt. Now, therefore, the undersigned J
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8. in consideration of the premises, for himself and his heirs, coven­
ants with the said A. B., and his assigns, to pay to him or them the 
sums for the time being due on this security, whether by way of 
principal or interest, at the times and in the manner following, that 
is to say: in one year from date, with interest at ten per cent.; and 
for better securing to the said A. U. the payment of such sums as
last aforesaid the said J. S. doth hereby mortgage to the said A. B.
the ship above described.

Lastly, J. S., for himself and his heirs, covenants with the said 
A. B., and his assigns, that he hath power to mortgage, in manner 
aforesaid, the above-mentioned ship, and that the same is free from 
incumbrances. (If any incumbrances, add “save as appears by the 
record of the said ship.”)

In witness whereof, we have hereto subscribed our names and 
affixed our seals at 1‘ictou, N. S., this day of June, one thou­
sand nine hundred and

Executed by the above named ) A. B. [l.s.J
in the presence of j J. 8. [l.s.]

Transfer of Mortgage.

I, A. B., of, etc., the within mentioned mortgagee, in considera­
tion of eight hundred dollars this day paid to me by E. F., of, etc., 
hereby transfer to him the benefit in full of the within written 
security.

In witness whereof, I have hereunto subscribed by name and 
affixed my seal, this tenth day of November, one thousand nine 
hundred and

Executed by the above named

A. B. I l.s. 1

Discharge of Mortgage

A. B.
in the presence of 

X. Z.

Received the sum of eight hundred and fifty dollars in discharge 
of the within written security.

Dated at Charlottetown, P. E. I., this fourth day of January one 
thousand nine hundred and

Witness, etc. A. R.
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WILLS.

A will, or testament, is a writing by which the owner of 
property declares how he wishes his property to be disposed 
of after his death. When a man makes a will he is called a 
testator; and when a woman makes a will she is called a tes­
tatrix. A person who dies without making a will is said 
to die intestate. The person to whom a will bequeaths a 
legacy ia called a legatee, and he to whom it devises land 
is celled a devisee. A will may be written on paper, parch­
ment, or any other material, and in any hand; but it must be 
legible and intelligible. No precise form of words is essen­
tial to its validity, but great care should be taken that the 
wishes of the testator be expressed in plain, clear, terms.

Any person twenty-one years of age or over, and of sound 
and disposing mind and memory who is not at the time under 
the influence of fear, fraud, or coercion, is competent to make 
a will. The wills of persons of sound mind are not affected 
by their subsequent insanity. All wills, save as hereinafter 
mentioned, whether of personal or real estate, require to be 
in writing.

No will takes effect until the death of the testator. It 
may be rendered void by cancellation or revocation, or by 
execution of a will of later date. The will is revoked if the 
testator destroy it by burning, tearing, etc., with intent to 
revoke it, or if some other person do so by his direction. 
The subsequent marriage of the testator will revoke a will 
previously made. To pass real estate the will must be made 
in accordance with the laws of the country where such real 
estate is situated; but to effect personal property it need only 
be in accordance with the law of the country of the testator’s 
residence of domicile.

A will must be signed at the foot or end thereof, by the 
testator, or for him by some other person in his presence or 
by his direction. A testator who is unable to write, may 
have his hand guided in making a mark against his name 
if he understands the purport of what is being done and 
assents to the act. The testator must make or acknowledge 
the signature in the presence of two or more witnesses pre­
sent at the same time, nr1’ 3uch witnesses must attest and 
must write their names to ihe will in the presence of the 
testator. No seal is necessary to a will, though it is custom­
ary to attach one; nor is any special form of memorandum 
or certificate of attestation necessary, though it is well to 
write the following form, whieh will generally answer:
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Signed, published and declared by the said A. B. as and for 
his last will and testament in the presence of us, both present 
at the same time, who at the request of the said A. B. and in 
his presence, and in the presence of each other, have hereunto 
set and subscribed our names as witnesses.’’ It is well to 
write the residence and occupation of each witness beneath 
his signature, as he may be called upon to make oath when 
the will is proved. Care must be taken that only parties 
who take nothing under the will should be witnesses, as other­
wise the devise or bequest to the witness or to the husband 
or wife of the witness is void. Creditors of the testator may 
be witnesses without defeating bequests for payment of their 
debts, and executors may be witnesses; but it is best to choose 
others. The witnesses should note well the mental and 
physical condition of the testator, and satisfy themselves that 
he fully understands the will and what is being done.

The will should begin with a statement of the name, 
occupation and residence, of the testator. The full name of 
the devisees or legatees should also be given, and, if neces­
sary to prevent mistakes where there are two of the same 
name, their occupation or residence, or such other description 
as may obviate all misunderstanding. The testator may 
know- well enough when he bequeaths a legacy to “John,” 
or “ Maria," whom he means, but if there are two “ Johns ” 
or two “ Marias ” among his relatives (which may not he un­
likely) disputes may arise. A devise to “ children ” will not 
include illegitimate children.

A devise or bequest to a wife in lieu of her dower must 
he clearly so expressed, or she may be held entitled to both. 
No devise or bequest can deprive her of her dower if she pre­
fers to take the latter; she has her choice between her dower 
and the bequest.

By what are called the Statutes of Mortmain, no lands, 
or money to be laid out in the purchase of lauds, can be given 
by the will to any religious or superstitious uses, though this 
may be done by deed executed and deposited as required by 
the statutes; but bv the Mortmain and Charitable TTses Act 
(Ontario Statutes 1909. cap. 58). lands may be devised to 
religious or other charitable uses but must be sold by the 
charity within two years from the testator’s death. The 
Statutes of Mortmain have been held not to be in force in 
New Brunswick. In Nova- Scotia all grants, devises and 
bequests of real and personal property to any religious or 
charitable corporation, or educational institution, are valid 
and effectual for the purpose of vesting such property in 
such corporation.

A man can leave but one will, though he may execute



WILLS. 4ï!t

many codicils to it, the more recent of which govern the 
former. Hence, the dating of the will, and of each codicil, 
must never be omitted. If two wills are left by the testator, 
and neither is dated, neither will takes effect, and there is 
an intestacy.

The will is construed as though the testator made it im­
mediately before his death, unless a contrary intention clearly 
appears on the face of the will.

If the same estate is devised by the same will to . two 
different parties, they will divide it in equal shares.

Alteration in a will by interlineations will not affect its 
validity, but to take effect they must be initialed in the 
margin of the will, opposite where they occur, by the testator 
and the witnesses, to show that they were made before the 
will was signed; or they may be referred'to in the attestation 
clause, or in a memorandum in another part of the will 
attested as before mentioned.

The only kind of will which does not require to be in 
writing is what is called a nuncupative will. This is a will 
which is made by the verbal declarations of the testator, and 
depends for proof merely upon oral testimony, though it is, 
after the testator’s death, reduced to writing. It may be 
made only by a soldier in actual military service or by a 
mariner at sea. It effects personal property only.

A codicil is a supplement, or an addition, made to a will 
by the testator, intended for a further explanation or altera­
tion of the will, or to make some addition to or subtraction 
from the former dispositions of the testator. It may be 
written upon the same paper as the will, or upon a separate 
sheet, and it may be left attached to the will or separate in 
another place, though it is best to attach it. It should be 
executed in the same manner, and with the same formalities, 
as the original will, and should lie read as part of it. It may 
also be nuncupative, under the same circumstances that a 
will may be.

In every will of personalty, there should be an appoint­
ment of some person or persons as executor or executrix. A 
married woman may be appointed executrix of her husband’s 
will.

In selecting executors, regard should be had to their trust­
worthiness, as the estate is very much in their control, and 
they have not, generally, to give bonds as have administra­
tors. They should tie, if possible, men of reputation and of 
business habits, and acquainted to some extent with the 
business affairs of the testator.

Any person mav be appointed executor; but if a person 
under twenty-one be appointed, he will not be allowed to
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exercise the office during his minority; and during this time 
the administration of the goods of the deceased will be 
granted to the guardian of the infant, or to such other per­
son as the Surrogate or Probate Court may think fit.

There is this difference between a will of lauds and a will 
of personal property. Under the former, in the absence of 
contrary statutory provisions, the devisee, or person to whom 
the land is given, takes the land direct, without the interven­
tion of any executor; while, on the other hand, a legatee of 
personal property can only get the same through the executor 
or administrator. The moment a testator dies, the executor 
becomes entitled to the possession of the whole of the per­
sonal property, and is bound to see that all the testator's 
debts are paid, before he pays a single legacy, or parts with 
any of the property to the legatees to whom it may be given. 
In those Provinces, however, where, as in Ontario, real estate 
now descends to the executor, or personal representative, for 
the payment of debts, the distinction between real and per­
sonal property, in matters of descent, is less clearly marked 
than it formerly was.

Before an executor can act, he should gît himself law­
fully clothed with the necessary authority. This he does 
by proving the will. Wills must be proved in the Surrogate 
or other proper Court of the county where the testator had, 
at the time of his death, his fixed place of abode; and if he 
had no fixed place of abode in, or resided out of the Prov­
ince, at the time of his death, then in the Court of any 
county in which he had any personal or landed property. 
The first thing, then, for an executor to do is, to take the will 
to the clerk of the proper Court; there the necessary affidavits 
and documents can be filled up and the will proved in due 
form.

When the will has been proved, it is the duty of the 
executor to pay the testator’s debts out of the personal 
estate, to which such executor becomes entitled by virtue of 
his office. For this purpose the executor has reposed in him 
by the law the fullest powers of disposition over the per­
sonal (and in some Provinces certain powers over the real) 
estate of the deceased, whatever may be the manner in which 
it has been bequeathed by the will. If he suspects there are 
debts or claims of which he has not accurate knowledge, he 
should advertise for them to be sent in to him for payment. 
In Xova Scotia and other Provinces an executor must ad­
vertise for claims against the estate, in the official govern­
ment newspaper or Gazette, and creditors are required to 
file their claims supported by affidavit within one year from 
the date of the letters of probate. When the debts
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have been paid, the legacies left hjj the t—titer are 
then to tie discliarged. In order to give the executor 
sufficient time to inform himself of the state of the assets 
and to pay the debts of the deceased, he is allowed a twelve- 
month from the date of the death of the testator, before he 
is bound to pay any legacies. Notwithstanding the lapse of 
a year from the testator’s death, the executor is still liable 
to pay to any creditor of the deceased to the amount of the 
property which may have come to the executor’s hands; and 
if he should have paid any legacies in ignorance of the claims 
of the creditor, his only remedy is to apply to the legatees 
to refund their legacies, which they will he bound to do, in 
order to satisfy the debt. From this liability to creditors an 
executor cannot be discharged, unless he throw the property 
into Court, in which case the Court undertakes the adminis­
tration, and the executor is consequently exonerated from 
all risk. The executor, however, is, of course, not answerable 
to the testator’s creditors beyond the amount of property 
which has come to his hands, unless he should, for a suffi­
cient consideration, have given a written promise to pay 
personally, or should do any act amounting to an admission 
that he has property of the testator sufficient for the ilay­
men t of the debts. In Ontario, however, after advertising 
for claims of creditors, he may, by statute, be exempt from 
personal liability to creditors who neglect, after due notice, 
to inform him of their claims, and of whose claims he has 
no notice.

After layment of the testator’s debts and legacies, the 
residue of the jiersonal estate must be paid over to the residu­
ary legatee, if any, named in the will; and if there be no 
residuary legatee, then to the testator’s next of kin.

Every codicil revokes and alters the will and earlier 
codicils in so far as its direction, devises and bequests change 
those of the wiil and the earlier codicils. Hut if a legacy 
be revoked undt- the mistake of fact, as if the testator re­
vokes under the erroneous impression that the legatee is 
dead, whereas in fact he is alive, the revocation is void.

A father may, by his will, appoint a guardian to his child 
or children, who anal, have custody of their persons and 
estates until they reach full age.

Wills in Ontario made before and not re-executed or 
revived after the 1st Janua-y, 1874, are governed by rules 
slightly different from those above set out, but it is not 
deemed necessary in this treatise to explain them.

In Ontario and Nova Scotia, lands which arc at the tes­
tator’s death encumbered by mortgages, pass subject to

431
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them, nnd the devisee cannot rail n|*m the executors to 
pay "ff the mortgages out of the personal estate, unless the 
will specially directs it.

Where the testator leaves real or personal property to a 
child or grandchild, and such child or grandchild dies before 
the testator, leaving issue, the devisee or liequest may be 
taken by the latter.

Wills may be deposited for safe keeping with the clerk of 
the Surrogate Court in any county in Ontario, upon pay­
ment of a small fee. I’pon the death of the testator they 
may he proved before the same official, and may be regis­
tered, if they affect lands, in the proper Registry office.

By the statute law of Manitoba, a holograph will, nr oil" 
wholly written and signed bv the testator himself, shall in 
that Province, be subject to no particular form, nor shall it 
require an attesting witness or witnesses.

In New Brunswick, a married woman may. with the con­
sent of her husband, make a will, such consent to lie ex­
pressed in writing on the will, and executed in like manner. 
Such consent canot be revoked by the husband save in the 
wife’s lifetime, and with her consent in writing, executed in 
like manner. But the wife may revoke or cancel the will 
without her huelmnd’s consent, by any writing executed like 
a will, or by burning, tearing, etc., the document, with in­
tention to revoke.

The general law of Prince. Edward Island and Nova 
Scotia is similar to that of Ontario as indicated above. 
Wills in these Provinces must be proved within a certain 
fixed time from the death of the testator;—thirty days 
after the death of the testator where the executor is resi­
dent in the Provinee, and six months after notification to 
the executor where the executor is non-resident in the 
Province. The Court may order executors to give security 
to the estate if this is reasonably requested liy a creditor 
or legatee.

The Wills Act of Saskatchewan, cap. 44 of the Revised 
Statutes of lflllfl, is similar to that of Manitoba, except that, 
it makes no provision for any exception in the case of a holo­
graph will.

There has been as vet no legislation respecting wills 
passed by the Province of Alberta so that Wills there are 
governed by the law of England ns it stood on the 15th day 
of July, 1870, mmlified by the provisions of sections 17 to 
25 inclusive of the North West Territories Act. R. S. C. 
inns, cap. fiî. The last of these sections provides that a 
holograph will, though not witnessed, shall be valid.
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FORMS.
Short Form of Will.

This is the last will and testament of me, A. B., of, etc., made 
this day of , in the year of our Lord one thousand nine
hundred and , as follows:

1 give, devise and bequeath all my messuages, lands, tenements 
and hereditaments, and all my household furniture, ready money, 
securities for money, money secured by life assurance, goods and 
chattels, and all other my real and personal estate and effects what­
soever and wheresoever, unto C. D., his heirs, executors, adminis­
trators and assigns, to and for his and their own absolute use and 
benefit, according to the nature and quality thereof respectively; 
subject only to the payment of my just debts, funeral and testa­
mentary expenses, and the charges of proving and registering this 
my will. And I appoint E. F., of . executor of this my
will; and hereby revoking all other wills, I declare this only to 
be my last will and testament.

In witness whereof, 1 have hereunto set my hand and seal, the 
day and year above written.

A. B. lue.]
Signed, scaled, published and declared by 

the said A. B., the testator, as and for his 
last will and testament, in the presence of 
us, who at his request, in his presence, and 
in the presence of each other, have hereunto 
subscribed our names, as witnesses to the 
due execution thereof. R. 8.

X. Z.

Codicil to e Will.
This is a codicil to the last will and testament of me, A. B., of, 

etc., bearing date the day of , A.D. 19 , (the date
of the will).

I do hereby revoke the bequest of all my household furniture to 
my son John, and do give and bequeath the same to my daughter 
Jane, to and for her own absolute use and benefit forever.

1 give and bequeath to my daughter Mary, in addition to the 
legacy bequeathed to her by my said will, the further sum of 
$400.

In all other respects I do confirm my said Will.
In witness whereof, I have hereunto set my hand and seal, this 

day of , A.D. 19 .
% A. B. [L.S.]

Signed, published and declared by the said 
A. B., the testator, us and for a codicil to his 
last will and testament, in the presence of us, 
both present at the same time, who, at his 
request, in his presence and in the presence 
of each other, have hereunto subscribed our 
names as witnesses to the due execution 
hereof . R. S.

X. Z.

Nuncupative Will.
In the matter of the Nuncupative Will of Thomas Atkins, 

deceased. On the third day of May, in the year one thousand eight
C.L.—8th f.I). 28
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hundred and---- , Thomas Atkins. Sergeant in Her Majesty’s Regi­
ment of foot, being in extremis in his last sickness, in his tent or
dwelling, situate in .........  etc., [describing the situation; if in the
dwelling of another, so stating and describing], in the presence of 
the subscribers, did declare hig last will and testament in the fol­
lowing words, or to that effect, viz.:—

“ He mentioned that he had about one hundred pounds in the 
Scottish and Colonian Bank of Birmingham, and ten pounds in the 
hands of Captain Loftus Hay.” He then said. “ I want Captain 
Hay to act as my trustee and executor, and put it out at interest for 
my mother’s use during her life, and after her death, to go to my 
sisters. All my other property 1 want my brother to have for his 
senarate use."

At the time the said Thomas Atkins pronounced the foregoing 
will, be was of sound and disposing mind, memory, and understand­
ing, and did bid us who were present, to bear witness that such was 
his Will.

Reduced to writing this fifth day of May, in the year one thou­
sand nine hundred and

John Brown.
Edward Baker.
Samuel Nelson.

Otneial form of a Will disposing of Real and Personal Estate, in 
Legacies.

I, A. B.. of , in the County of , gentleman, being of
sound and disposing mind and mernorv do make and publish 
this my last will and testament, hereby revoking all former wills by 
me at any time heretofore made

1st. I hereby constitute and appoint my wife, E. T., to be sole 
executrix of this my last will, directing my said executrix to pay all 
my just debts and funeral expense, and1 the legacies hereinafter 
given, out of my estate.

2nd. After the payment of my said debts and funeral expenses. 
I give to each of my children the sum of dollars, to be paid
to each of them as soon after my decease, but within one year, as 
conveniently may be done.

3rd. And for the payment of the legacies aforesaid, I give and 
devise to my said executrix all the personal estate owned by me at 
my decease (except by household furniture and wearing apparel), 
and so much of my real estate as will be sutficieni. in addition to 
the said personal estate herein given, to pav the .said legacies.

4th. I give to my said executrix all my household furniture and 
wearing apparel, for her sole use.

6th. I devise to my said executrix all the rest and residue of my 
real estate, as long as she shall remain unmarried, and my widow, 
with remainder thereof, on her decease or marriage, to my said 
children and their heirs respectively, share and share alike.

In witness w hereof, I have hereunto set my hand and seal, this 
day of , in the year of our Lord one thousand nine hun­

dred and
A. B. [ l.s. ]

Signed, published and declared by the said 
A. B., as and for his last will and testament, 
in the presence of us, who in the presence of 
each other, and at his request, have sub- 
cribed our names as witnesses hereto.

C. D.
R. S.
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DICTIONARY OF LAW TERMS IN COMMON USE.

Abate. To abate a nuisante is to cause it to be discontinued.
Administrator cum Testamento Annexo. One appointed to administer 

an estate, the will having named no executor.
Agistment. Pasturage of cattle.
Alias. A term applied to a second writ issuing for the same pur­

pose as a prior writ.
Alibi. In another place.
A Mensa et Thoro. From bed and board; a judicial separation of 

man and wife which does not annul the marriage.
Amicus Curias. Friend of the Court ; a bystander in Court who may 

suggest to the Court matters of factor law for its guidance.
Anno Domini. The year of Our Lord.
Assets. Property of any kind which may be found to belong to the 

estate of an insolvent or a deceased person liable to the payment 
of debts.

Assignee. One to whom property is assigned. In bankruptcy, a 
person appointed to take charge of the debtor’s estate.

Assizes. Sittings of the Courts (generally twice a year) in each 
county, for the disposal of criminal and civil business.

Attachment. The arrest of a person or seizure of his goods under 
process of law.

A Vinculo Matrimonii. A divorce which absolutely dissolves a 
marriage.

Bailment. The receiving and keeping of goods by one for another.
Bill of Lading. A memorandum signed by the masters or captains of 

vessels acknowledging the shipment of goods.
Blackmail. To levy blackmail is to extort money by threats of 

publishing injurious matter, or of criminal proceedings.
Bona Fide. In good faith.

Capias. A writ authorizing an arrest of a person.
Causa Mortis. On account of death.
Caveat. “ Let him take heed a warning.
Cepi Corpus. The return endorsed by a sheriff upon a writ of arrest.
Certiorari. A writ directing the proceedings or record of a cause to 

be brought before a higher Court.
Cestui que Trust. The party in whose interest a trustee holds pro-

Codicil. A supplement or addition made to a will by a testator, 
intended to explain or alter a disposition made in the will 
itself.

Compos Mentis. Of sound mind.
Contra Bonos Mores. Inconsistent with good morals.
Covert. Married.
Crim. Con. Criminal conversation; adultery.
Curtesy of England. A tenancy by the curtesy is the right of a 

widower to enjoy for life the lands left by his deceased wife.
Curtilege. A court yard.

De facto. Actually existing.
De jure. According to law.
De novo. Anew; from the beginning.
Depositions. Written testimony taken down upon a legal investigation
Detinet. “ He detains;” a form of action at law to recover possession 

of specific property.
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Devastavit. “ He has wasted;" wasteful aud improper conduct of 
administrators with estates.

Dies non. A legal holiday.
Domicile. The place where a mau habitually resides.
Donatio Mortis Causa. A gift of personal property made in con­

templation of death aud by manual transfer.
Dower. A widow’s life interest in one-third of her husband’s 

property.

Easement. A right to do some act upou the laud of another.
Emblement. The protits of land, as grass, fruit aud crops.
Enciente. Pregnant.
Entail. Property descending to heirs of the body only.
Escheat. Property reverting to the Crown.
Escrow. A deed signed, but left with another to be delivered upou 

performance of some stipulated act by the grantee.
Estoppel. A bar to an action arising from a man’s own act or deed.
Estruy. An animal straying upon the highway or .on another’s lauds.
Estreat. Where the condition of a bail-bond is broken, the bond 

is estreated that payment of the penalty may be enforced.
Executor de Son Tort. Une who intermeddles with an estate without 

proper authority.
Ex officio. By.jrirtue of the office.
Ex parte. On one part; without participation of both parties.
Ex post facto. After the act has been done.
Ex tempore. Off-hand; without premeditation.

Felo de se. A suicide.
Feme Covert. A married woman.
Feoffment. A deed of grant of lauds.
Perm Nature. Animals and birds feren naturæ are such as are 

wild and not capable of being domesticated.
Fiat. An imperative command or decree.
Fieri facias. A writ of execution
Flotsam. Goods found floating in the sea.
Forma Pauperis. A poor person is sometimes allowed by the Courts 

to bring suit in this manner, without payment of fpes.
Forum. A Court of Justice.
Franchise. A privilege or exemption.

Garnishment. The attachment of debts due a debtor in the hands 
of his creditors.

Habeas Corpus. A writ whereby the legality of any imprisonment 
may be enquired into.

Half Blood. Where the relationship proceeds from a single ancestor 
only; thus two brothers having the same father but different 
mothers, or vice versa, are of the half blood.

Hotchnot. Bringing all moneys into one sum or account for equal 
division.

Incest. Illicit intercourse within the prohibited degrees of con­
sanguinity.

In esse. In being.
In extremis. In immediate danger of death.
In posse. Within probability.
In propria persona. In one’s own person.
In terrorem. By way of warning or menace.
In transitu. On the passage.
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In ventre sa mere. The condition of a child begotten but not born 
before the death of the father.

Ipso facto. By that fact.
Ipso jure. By the law itself.

Joint tenants. Are such ns possess a common title to the same laud.
Jointure. Lauds or money set apart for the support and maintenance 

of a woman, to take effect after her husband’s death.
Jurat. The memorandum or certificate appended to an affidavit to 

show when, where, and before what officer it was sworn.
Jure gentium. By the law of nations.
Justifying bail. If exception be taken to the bail offered by a person 

arrested, the bail must justify, by proving on oath that they are 
possessed of sufficient property, are resident freeholders or 
householders, etc.

Laches. Negligence or culpable delay in prosecuting legal rights.
Levari facias, a writ of execution against goods and chattels.
Lex talionis. The law of retaliation in kind.
Livery of seisin. The delivery, or handing over from one to another, 

of the possession of lands.
Loco parentis. In the place of the parent.
Locus sigilli (commonly abb. L. 8.). The place of the seal.

Malfeasance. A wrongful act.
Malum in se. Bad in itself; that which is forbidden by natural 

or moral justice.
Malum prohibitum. Bad because forbidden; that which is forbidden 

by express statutory or common law.
Mandamus. A peremptory writ to enforce the fulfilment of a duty.
Mesne. Middle; intervening.
Messuage. The legal term for a house.
Misfeasance. A wrongful act.
Mittimus. A precept, under the hand and seal of a magistrate, for 

the imprisonment of an offender.
Mutatis mutandis. Changing what ought to be changed.
Mystery. An art. trade, craft or occupation.

Ne exeat provincia. A writ to arrest a debtor about to abscond from 
the province.

Nemine contradicente. None dissenting.
Nisi prius. A Court where actions are tried before a .lodge and jurv.
Nolle prosequi. A discontinuance of further proceedings in criminal 

cases.
Non est inventus. The return of a sheriff endorsed upon a summons 

or subpoena where the party is not found in his bailiwick.
Nudum pactum. A contract invalid at law.
Nuncupative Will. A will of personal property made by a soldier 

or sailor on active service, when made orally as a dving 
declaration.

Onus probandi. The burden of proof.
Overt. Open, public.
Oyer and terminer. To hear and to determine Superior Courts for 

the trial of criminal offences.

Paraphernalia. The wearing apparel, jewels, etc., of a wife or 
widow, which she is entitled to retain at her husband's death 
in addition to her dower and jointure.
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Parol. By word of mouth, verbally; not under seal.
Party wall. A wall used jointly by two tenemente which it separatee.
Per capita. “ By the head»;” share and share alike.
Per se. By himself, or itself.
Plough bote. The right of a tenant to cut sufficient timber to make 

and repair implements of husbandry.
Pluries. “ Very often a third writ after two have issued against 

a defendant.
Posse comitatus. A body of citizens summoned by the sheriff to 

assist him in maintaining the public peace, or enforcing the law.
Poste». “ Afterwards;” the endorsementof the verdict upon the record.
Post mortem. After death.
Prima facie. At first glance.
Prochain amy. The next (or nearest) friend.
Prohibition. A writ whereby a Superior Court stays proceedings in 

an inferior.
Pro rata. According to the proportion or allowance.
Pro tanto. For so much.
Puisne. A name applied to Judges of Superior Courts who ere not 

chief justices.
Pur outre vie. For the life of another.
Purview. The preamble to a statute.
Putative. Suspected.
Qtiamdiu se bene gesserit. During good behaviour.
Quantum meruit. As much as he has earn* 1.
Quantum valebat. As much as it is worth.
Quare clausum fregit. “ Why he broke the close;" the name of an 

action brought for trespass to land.
Quash. To set aside; to nullify.
Qui tarn. A proceeding by an informer to recover a penalty imposed 

upon, or reward given bv a penal statute.
Quo animo. With what intent.
Quorum. The number of persons whose presence is required before 

a legislative or corporate body can proceed to act.
Q.io warranto. By what authority; a writ to determine the right or 

ownership of a franchise or office.
Realty. Real property; lands, houses, etc.
Record. A copy of the pleadings in an action at law preserved In 

Court for reference.
Relator. An informer.
Remainder. What is left of an estate in fee of lands after a smaller 

estate has been granted out of it.
Remanet. A cause left undisposed of at an assize.
Res integra. An entire matter.
Scintilla. A spark; a very small quantity.
Scire fHcms. “That you declare;" a writ commanding a party to 

show cause why a certain thing should not be done.
Seisin. Possession.
Sequestration. A process employed by Courts of Equity for enforc­

ing obedience to their decrees, whereby the delinquent party is 
deprived of his entire estate.

Set-off. The mutual liquidation of opposing demands.
Severalty. An estate in severalty is one held by a single person In­

dependent of any claim thereto by another.
Severance. The cutting and carrying away of grain.
Sine die. Without, day; where no day is. at tne adjournment of a 

meeting, appointed for its reassembling, it is said to adjourn 
sine die.
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Ss. (scilicet). To wit; namely.
Specialty. A contract under seal.
Spinster. Any unmarried woman.
Subpoena. A writ to compel witnesses to attend a trial.
Sui generis. Of its kind.
Summons. A mandate from a justice of the peace to an accused 

person, requiring the appearance of the latter.
Supersedeas. A writ to stay proceedings.

Tender. An offer of money to be accepted in full of a claim. 
Tenement. A house dwelling.
Terse tenant. The person having actual possession of land.
Tort. A wrong or injury independent of contract.
Trover. An action at law to recover goods or their value.

Usance. Interest; usury.

Venditioni exponas. A writ of execution.
Vendor. A seller.
Vendee. One to whom a thing is sold.
Venire. A writ directing a sheriff to summon jurors.
Venue. The place from which the jury are summoned.
Vice versa. On the contrary.
Vi et armis. By force and arms unlawfully.
Viva voce. Verbally.
Voire dire. A witness who is suspected of being incompetent to give 

evidence at a trial, as by reason of partiality or otherwise, may 
be examined upon the voire dire before being examined in chief.

Waiver. The omission to avail one’s self in proper time of a legal 
right or claim.

Warrant. A written authority or precept under the hand and seal 
of a justice of the peace, empowering a constable to make an 
arrest, search for stolen goods, etc.
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ADMINISTRATORS, L 
appointment of, 1.

bond to be given, 2 
form of, 0.

petition for, form of, 5.
priority, where sought by different i>erauns, I. 
proof necessary for, 1. 

authority of, 3.
does not extend beyond jurisdiction, 4. 

caution, registration of, by, 4, 5. 
form of, 7. 
withdrawal of, 5. 

form of, 7.
affidavit of execution of, 8 

definition of term, 1.
Devolution of Estates Act, effect of, 3, 4. 
duties of, 2. •

advertisement for debts, 2. 
form of. 7.

division of estate by, 2.
Succession Duties. Sec Suereaaion Dutiea. 

Official Guardian.
when concurrence of neeeeeary, I 

vesting of real estate without conveyance by, 4.
AFFIDAVITS AND DECLARATIONS, 9. 

affirmation, when allowed, 9.
form of, 9, 10. 

definition of. 9.
duties of officers administering. 12. 
form of, 9, 10. 
how sworn, 12.

before whom, 12.
where deponent illiterate, 13.

form used, 10. 
form of oath, 10. 

requisites of, 12.
statutory declarations, when used, 12. 

form of, 10, 11.
when affidavits may be taken, 12.

AGREEMENTS OR CONTRACTS, 14. 
consideration in, 14. 

good, 14. 
valuable. 14. 

definition of, 14. 
fraud, effect of, 17. 
kinds of contracts, 14.

agreements for building, 23, 20. 
lease with right to purchase, 18. 
repairs to building, 31. 
sale by way of lease, 20. 
sale of freeholds, 18.
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AGREEMENTS OR CONTRACTS—Continued. 
forms :

sale of grain, 32. 
sale of merchant's stock. 31. 
sub-contract between builder and carpenter, 30. 

Statute of Frauds, 14.
effect of, 12, 13, 14. 

unlawful acts, effect of.
agreements to do, .17. 

when must be in writing, 14, 15, 16, 17. 
who may make contracts, 17.

APPRENTICES. 33. 
definition of, 33.
duties of master and apprentice, 33, 34. 
duration of contract, 33.

how terminated, 34. 
forms relating to.

indenture of apprenticeship, 37. 
assignment of, 30. 
of girl, to learn housework, 38. 

nature of contract, 33. 
statute, law as to,

Manitoba, 37.
New Brunswick, 36.
Nova Scotia, 36.
Ontario, 34.
Prince Edward Island, 37.

ARBITRATION AND AWARD.
arbitrators, duties of, 40.

power of, to administer oaths, 40.

enlargement of time for making, 41. 
form of, 48.

for payment of money, effect of, 43. 
requisites of. 42. 
when bad, 42. 
when may be set aside, 43. 

effect of Act respecting, 40. 
fees, 42. 44.

appointment by arbitrator for attendance, 49. 
of third person as additional arbitrator. 49. 
of umpire, 48. 
peremptory, 49. 

award, general, 50.
special clauses in. 51. 
where submission by agreement, 51. 
where submission by bond. 50. 

enlargement of time for making award, 48. 
by parties, 48.

oath to be administered to witness, 49. 
submission to arbitration, 45, 46. 

by bond, 47.
affidavit of e (edition of, 52. 

nature of proceedings, 40. 
submission to, 40.

forms of, 45, 46. 
by bond. 47.

provisions deemed to be included in, 41.
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ARBITRATION AND AWARD—l'ontinucd. 
umpire:

appointment of, 43. 
powers of, 43. 
when irrevocable, 40.

ASSIGNMENTS.
forma of assignment of,

affidavit of execution, 37.
agreement to purchase. 54.
bond by endorsement, 55, 56.
debts, 65, 67.
fire insurance policy, 68.
for the benefit of creditors, 53.
general nature of, 53.
goods by bill of sale, 68. 69.
judgment, 63.
lease, 57. 69.

by administrator, 60. 
mortgage, 64.

by endorsement, 65. 
of an interest in lands, 53.
Ontario Crown lands, 57. 
property of trade.- to secure debt, 61. 

general nature of, 53.
AUCTIONS AND AUCTIONEERS, 71 

definition of terms, 71.
forms:

conditions of sale—of goods, 73. 
of lands. 73.
of lands (High Court), 74. 

memorandum of sale of land by auctioneer. 72. 
memorandum of sale of land by purchaser. 73. 

general principles of law as to, 71. 
how sales should be conducted. 71. 
licenses to auctioneers, 72. 
sales of land by auction, 71.

reserved bids in. 72.
BILLS OF EXCHANGE. 80. 

acceptance of, 81.
payable at a particular place. 84. 
for honour, 81.

amount, effect of where contradictory. 82. 
date, not necessary, 82. 
definition of terms. 80. 
endorsement of, 82.

by agent or partner. 82. •
fictitious person as drawee. 84. 
fictitious person ns payee, 83. 
form of bill. 80. 
inland and foreign bills, 80.
notice of protest of, statutory provision as to, 79.

time within which to be given, 80. 
payee, 83.

need not be named, 83. 
signature, how must be made. 84. 
time when payable where no date fixed. 82. 
unconditional, must be, 83.
“ value received ”—not necessary, 84.

BILLS OF SALE. See Chattel Mortgages.
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BONDS, 80.
by administrators. See Administrators, 
definition, nature of, 89. 
forms of,

assignment of bond, 65, 50.
bond for payment of purchase money, 91. 

of indemnity, 87, 90. 
to convey land, 90. 
to pay rent, 92. 
to perform a contract, 93.

money bond, 90.
single bond without condition, 89. 

imposshility of performance, effect of, 89. 
penalty in, 89.

when liquidated damages, 89.
CHATTEL MORTGAGES AND BILLS OF SALE, 94. 

bar of dower unnecessary in, 95. 
bills of sole, 95. 
definition of, 94. 
forms:

British Columbia.
affidavit of execution, 116. 
renewal of Bill of Sale, 116.

New Brunswick.
discharge of mortgage. 110. 
renewal and affidavit, 111.

Ontario.
discharge of mortgage. 105. 
renewal and affidavit, 105.

Prince Edward Island.
affidavit of execution, 112. 

general forms:
affidavit of bargainee, 126. 

mortgagee. 118. 121. 124. 
witness, 119. 122.

bill of sale. 125.
chattel mortgage, 117.

to secure against endorsement, 119. 
to secure future advances, 122. 

requisites of valid chattel mortgage, 95. 
seizure and sale under, 95. 
statutory provisions respecting:

Alberta, 114.
British Columbia, 115.
Manitoba. 113.
New Brunswick. 109.
Nova Scotia, 106.
Ontario. 96.
Prince Edward island, 111.
Saskatchewan, 114.

CHEQUES, 85.
definition and nature of, 85. 
form of, 86.
fraudulent alteration of, 85. 
general principles governing, 85. 
presentation for payment, 85. 
refusal of bank to pay, 85.

COMPANIES.
annual meeting, 131.
application for shares, when binding, 129.
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COMPANIES—Continued. 
by-laws, 128. 
calls. 129. 132.
certificates for shares, 120, 130.
definition of, 127.
directors,

election of, 130. 
disqualification of, 130. 
provisional, 128. 

incorporation of, 127. 
legal advice necessary, 127.
“limited”—penalty for not using the word, 128. 
meetings,

adjourned, 131. 
annual, 131. 
directors', 132. 
notice of, 131. 
shareholders’, 131. 

officers, powers of, 131. 
president, 131. 
seal, 128.

forfeiture of, 132.
shareholders liable to full amount of, 132. 

CONSTABLES, 133.
appointment of, in Ontario, 133. 
arrest, 133.

on warrant, 138. 
without warrant. 139. 

breaking open doors, 134. 
by company. 143. 
coroners' constables, 130. 
duties of, generally, 135.
Nova Scotia, 140.
oath of office, 133.
refusing to assist a constable, 137.
search warrant, 137.

CONTRACTS. See Agreements.
DECLARATIONS. See Affidavit.
DEEDS, 142.

affidavit of execution of, 145.
British Columbia, 147. 
consideration for, 144. 
different kinds of, 142, 144. 
dower in. 143. 
examination of title, 144. 
execution of, 143.

by corporation, 143. 
under power of attorney, 144. 

form of (Nova Scotia). 158. 
forms of gift of lands. 156. 

deed of grant, 151.
with qualified covenants, 153. 

of quit claim. 158. 
of right of way, 156. 
short form, 155. 
release of dower, 157.

Manitoba. 148. 
minors joining in, 143.
New Brunswick, 149.
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DEEDS—Continued.
Nova Beotia, 140. 
parties to, 143. 
registration, 144. 

fees for, 140.
DICTIONARY OF LAW TERMS. 485.
DITCHES AND WATERCOURSES, 101. 

abstract of R. S. O. c. 285, 161.

agreement by owners, 105. 
by-law for appointment of engineer, 164. 
declaration of ownership, 105. 
notice of appointment by engineer, 107. 
notice to owners of land, 165. 

general law in Ontario, 101.
requisition for examination by engineer, 102. 100. 
Alberta, ÎÔS.
British Columbia, 107.
Manitoba, 107.
Saskatchewan. 108.

DIVORCE.
See Marriage.

DIVISION COURTS, 100. 
absconding debtors, 183. 
affidavits, More whom to be sworn, 177. 
appeals, 178. 
attachment of debts. 184. 
book*, where received as evidence, 177. 
co-defendants, action against. 174. 
commissions to take evidence. 177. 
confessions of debt, 178. 
costs, 170.
death of party, 181. 
dispute, how entered, 173. 
division of claim not allowed, 171. 
establishment of Courts, 160. 
execution. 177. 180. 181, 184.

where cross judgments, 180. 
forms :

affidavit for attachment, 188.
for leave to sue in adjoining Division. 185.

where several debtors, 186. 
for order to garnishee debts. 102. 
for revival of judgment. 104. 
of disbursements, 103. 
to obtain writ of replevin. 180. 

affirmation by Quakers. 103. 
application for judgment summons. 101. 
claim of replevin. 100. 
defendant's notice to plaintiff, 102. 
landlord's claim for rent, 101. 
particulars in case of contract. 100. 

of replevin. 100. 
of tort. 100.

undertaking by next friend of infant for costs. 185. 
interpleader, 185. 
judgment, 177. 
judgment summons, 182. 
jurisdiction, 160.

agreement as to, 172. 
where none. 170. 
by consent. 172.
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DIVISION COURTS—Continued. 
jury. 17ti
Manitoba Courte, 100. 
minors, suit by, 171.
Nova Scotia Courts. 195. 
number of Courts, 101). 
payment into Court. 170. 
reference to arbitration, 178. 
service, how made, 173. 
set-off. how pleaded, 170. 
subpoena, how issued, 170. 
suit in, how brought, 172. 
tender, how pleaded, 172. 
transcripts of judgments, 180. 
trial. 174.
where suit to be brought, 171.
Manitoba, 100.
Nova Scotia, 195.

EXEMPTIONS FROM SEIZURE FOR DEBT, 107. 
general policy of the law, 197. 
notice by landlord to tenant, 227. 
statutory provisions in 

Alberta, 202.
British Columbia. 203.
Manitoba, 200.
New Brunswick, 200.
Nova Scotia, 199.
Ontario. 197.
Prince Edward Island, 200.
Saskatchewan, 202.

GAME. See Protection of (lame. 
GUARANTIES. 252.

forms of guaranty for 
clerk, 252.
goods to l»e furnished, 252. 
servant, 252.

nature and requisites of, 252.
“ I. O. U.”—nature and effect of, 85.
LANDLORD AND TENANT.

contract between, nature of, 204. 
distress. 205, 200, 207. 

costs of in 
Alberta, 212.
British Columbia, 212. 
Manitoba, 211.
Nova Scotia, 211. 
Ontario, 20X 
Saskatchewan, 212.

notice of distress of growing crops, 221. 
notice of inventory, 221. 
request for delay by tenant, 222. 
warrant, 221.

of house. 214.
and farm, 217. .

hind, 210.
under Ontario Short Forms Act, 220.
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LANDLORD AND TENANT—Continued.

notice to quit 
by landllord, 222.

1 by tenant, 222.

by implication, 204, 205. 
monthly, 205. 
of furnished house, 210. 
requisites of, 204. 
yearly, 205.

lodgers, law as to, 210. 
notice to quit, 200.
possession, giving up at expiry of term, 210. 
remedies of landlord. 205. 
repairs. 200.
sub-letting by tenant, 210.

LIEN NOTES.
in Alberta, 255. 
in Manitoba,

of no validity under certain conditions, 253. 
prevention of registration in lamd Titles Office, 253. 

in Saskatchewan,
registration not always necessary, 253. 
vendors must furnish information, 254.

LIMITATION OF ACTIONS, 255.
LINE FENCES, 257. 

forms :
agreement. 203. 
award, 202.
notice to fence viewers, 202. 

opposite party, 262.
Statutory Provisions respecting 

Alberta. 205.
Manitoba, 203.
New Brunswick, 261.
Nova Scotia, 204.
Ontario. 257.
Saskatchewan. 205.

MARRIAGE ANI) DIVORCE.
age, statutory provisions as to, in various provinces, 200.
bigamy, defined by Criminal Code, 200.
consent, when obtained by coercion or fraud, 207.
definitions, 200.
divorce.

existing provincial divorce Courts, 208. 
foreign divorces, validity of, 200. 
grounds for, 200.

Dominion and Provincial jurisdictions. 200. 
essentials of valid marriage, 200. 
legal impediments, 207.
Ontario Statutes.

as to annulment. 200. 
as to marriage, 270.

MASTER AND SERVANT, 280. 
definition of terms, 280. 
domestic servants, law as to, 280. 
duties of master, 282.

servant, 281. 
forms. 280
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MASTER AND SERVANT—4'on tin* <4. 

hiring :
presumption of, 281. 
verbal law as to, 280. 

liability of master to servant. 282. 
master's right of dismissal, 282, 283. 
occupation of house by servant, 281. 
statutory provisions respecting,

Alberta. 288.
Manitoba, 280.
New Brunswick. 285.
Nova Scotia, 285.
Ontario, 284.
Prince Edward Island, 280.
Saskatchewan, 288. 

wages, 281.
where percentage of profits given, 281.

MECHANICS’ LIENS, 200.
forms under Ontario Act, 302. 
general law as to, 200. 
statutory law as to,

British Columbia, 200.
Manitoba, 200.
Nova Scotia, 290.
Ontario, 201.
Prince Edward Island, 20ft.

MORTGAOE8 OF LAND, 308. 
custody of deeds, 310. 
definition of terms, 308. 
discharge of, 308. 
dower, 310. 
forms :

assignment of mortgage, 315. 
discharge of mortgage, 314. 
mortgage :

of leasehold, 310. 
under Short Forms Act, 313. 

affidavit for, 314. 
how executed, 300. 
kinds of mortgages, 308. 
possession by mortgagee, 310. 
power of sale, 310. 
redemption and reconveyance, 308. 
registration, 310.
release of Equity of Redemption, 300. 
remedies of mortgagee, 300. 
statutory provisions in,

Alberta, 312.
British Columbia, 311.
Manitoba, 311.
New Brunswick. 310.
Nova Scotia. 310.
Prince Edward Island, 312.
Saskatchewan, 312.

NATURALIZATION AND ALIENS, 320. 
definitions of terms, 320.
Dominion enactments resecting, 320. 

forms under the Act, 333.
regulations made under the authority of the Act, 328.

C.L.—5th ED. 20
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PARTNERSHIP, 342.
definition of terms, 342.
dissolution of partnership, 344.
dormant partners, liability of, 344.
employees sharing profits, position of, 345.
executor continuing business, liability of as partner, 843.
forms :

certificate of partnership, 351. 
dissolution of partnership, 353. 

notice thereof, 353.
notice when business to be continued, 353. 

partnership deed, 351. 
holding out, effect of, 344. 
kinds of partnership, 343. 
powers of partners, 343. 
registration of partnership, 346. 
statutory conditions respecting,

Alberta, 346.
Manitoba. 346. 347.
New Brunswick, 348.
Nova Scotia, 347.
Ontario, 346.
Prince Edward Island, 350.
Saskatchewan, 346. 

who are partners. 342. 
may be, 342.

PATENTS OF INVENTION, 354. 
application for, how made, 354. 
assignment of patent, 356. 
caveat, how filed, 357. 
disclaimer, 356. 
domicile of inventor. 355. 
effect of patent, 356. 
fees payable on patents, 357. 
forms :

assignment of patent, 360. 
disclaimer, 359. 
oath, 358.
petition for potent, 358. 
specification, 350. 
surrender for re-issue, 359. 

marks necessary to be put on patented articles, 357. 
models and drawings, when necessary, 355. 
notes given for patent rights, 357. 
oath to be taken by inventor. 354. 
remedy for infringement, 356. 
surrender of patent for correction, 356. 
what may be patented, 354. 
when patent ceases to be operative. 356.

POWERS OF ATTORNEY. 361 
definitions, 361.
execution of power of attorney, 361.

instruments by virtue thereof. 361. 
forme :

power of attorney, general, 363. 
revocation of power, 364. 
to lease real estate, 363. 
to **»!! and convey real estate. 363. 
to transfer stock, 364.
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POWERS OF ATTORNEY—Con tinned. 
statutory provisions in,

British Columbia, 301.
Manitoba, 302. 

when revocable, 301. 
who may make, 301.

PROMISSORY NOTES, 75 
accommodation notes, 70. 
bank holidays, what are, 78. 
days of grace, 78. 
definition and nature of, 75. 
endorsement, general effect of, 77. 

special, 77. 
without recourse, 77

for™8 : , , ____ . o-bond of indemnity, on paying lost note, Si. 
non-negotiable, 80.

on demand, 80. 
notes, joint, 80.

joint and several, 86. 
negotiable, 85.

protest of tor non-payment, 80. 
notice of, 87.

interest, when payable, 77. 
joint notes, 76.
notice of invalidity of note, effect of on holder. 70.
patent right, notes given for, 76.
presentment for payment, how made, <8.
protest for non-payment, 70.
requisites of, 75.
stamp no longer necessary, 75.
transfer of notes, rights of parties upon, 77.
transfer of notes after dishonour, effect of, 77.

PROTECTION OF GAME, 365.
statute law of

Alberta, 300.
British Columbia, 389. 
Manitoba, 389.
New Brunswick. 388. 
Nova Scotia, 387.
Ontario, 365.

forms under, 387.
Prince Edward Island. 380. 
Saskatchewan, 390.

RECEIPTS AND RELEASES, 391. 
definition of terms, 391. 
executors, release by one of, 391.

receipt for deeds left, 392. 
for payment on account, 391. 
for promissory note delivered, 392. 
in full of account, 392. 

release, general, 392.
on settling partnership accounts, 392. 

how far receipt is evidence of payment, 391. 
quit claims, 391.

SALE OF GOODS, 303.
STATUTE OF FRAUDS, 14, 15, 16.
STATUTORY DECLARATIONS. See Affidavits.
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STRIKES AND BOYCOTTING, 394. 
definition*. 304, 395.
provisions of Criminal Code respecting, 394. 

SUCCESSION DUTIES. 390.
Act respecting, summary of. 396. 
amount of duty payable, 398. 
executors,

duties of, 400.
when personally liable for duties, 400. 

when duties payable, 44)1. 
when estate subject to duties, 390. 
legislation in

Alberta, 401.
Manitoba, 401.
New Brunswick, 402.
Saskatchewan, 401.

TORRENS SYSTEM OF LAND TRANSFER, 408. 
certificates of ownership, 404.

loss or destruction of, 410. 
certified copies of instruments, 411. 
changes effected by system, 405. 
forms :

affidavit of,
execution, 418.
posting up advertisement, 414, 415. 
publication of advertisement, 414. 
where absolute title applied for, 411. 

application for first registration of ownership, 411. 
authority to notify cessation of charge, 416.

affidavit for, 416. 
caution, 415.

• affidavit in support of, 415.
certificate of Justice of the Peace, 413.

ownership, 413. 
charge or mortgage, 415. 
first entry of ownership in register, 41 . 
power of attorney to make transfers, 419.

revocation of, 419. 
sheriffs certificate, 414. 
transfer on charge or mortgage, 417. 
transfer of land. 417.
transmission of ownership on death of owner, 418. 

application for, 417.
how land brought under Torrens System, 403. 
leases, 405, 409. 
mortgages, 405, 409.

assignment of, 409. 
registration, 407, 408. 
transfers of land, 405, 409.
transmission of interest on death of owner, 410. 
trusts, 407.
where system in force, 403.

TRUSTS AND TRUSTEES, 420. 
trust,

breach of, 422, 423. 
constructive or implied, 420. 
definition of, 420.
“ executed "—to be construed strictly, 421. 
fraud may void, 420. 
funds, 422. 
illegal, 420.
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TRUSTS AND TRU8VEE&—Continued. 
trust,

object must be legal. 420. 
precatory words do not create. 420. 

trustee (Co.),
duties defined. 421. 
liable for negligence, 422. 
must keep accurate accounts, 422. 
retirement and discharge. 423. 
should not rely on substitute. 422. 
unwilling appointee should decline promptly, 421. 

VESSELS, 424.
bill of sale of vessel. 424. 
mortgage of vessel, 42.Y 

discharge of, 426. 
transfer of, 420.

WILLS. 427.
advertisemei t for creditors. 480. 
alterations in wills, 420. 
codicils. 420. 
definitions. 427.
deposit of, for safe keeping. 432. 
devise in lieu of dower. 428. 

subject to mortgage. 432.
difference between wills of personalty and realty 430 
executors, appointment of, 420. y' *au‘
formalities necessary, 427. 
forms :

codicil, 434.
general form of will. 433 
short form of will, 432. 
nuncupative will. 434 

guardians, appointment of, 431. 
intestacy, distribution of property on. 

personal. 430. 
real. 430.

nuncupative wills. 420. 
payment of debts, 430 
proof of wills. 430.

in I’rince Edward Island, 432. 
revocation of, 427. 
signature of, 427.
Statute of Mortmain, effect of, 428 
when will takes effect, 427 
who may make. 427.


