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It claims the support of Judges, Lawyers, Officers of Courts,
Municipal Officers, Coroners, Magistrates. and all concerned ir
the adminstration of the Law, on the fullowing grounds :—

1st. It is the only Legal Periodical published in U. Canada.

2nd. Each number ‘contains Reports of cases—many of
which are not to be found in any other publication.

3rd. Chamber Decisions are reported expressly for the
Journal.

4th. Each number contains original articles on subjects of
professional interest.

Sth. Each number contains articles in plain language for
the guidance and information of Division Courts, Clerks, Bai-
liffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Points of Practice.

7th. It is the only recognized organ of intercohmunication
between Lawyers, Officers of Courts, and others concerned in
the administration of law.

8th. It is the oniy recognized medium of advertising on
subjects of legal interest. ’

9th. It circulates largely in every City, Town, Village and
Townsbip in Upper Canada.

10th. It exchanges with more than fifty cotemporary pe-
riodicals published in England, the United States, Upper aud
Lower Canada.

11th. It has now reached the seventh year of its existence,
and is steadily increasing the sphere of its usefulness.

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration.

Vols. I, I, IIL,, IV., V. and VI. on hand, $24 the six, or
$5 for either separately.

The Advertising C'.arges are:—
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Eusi Card ngt exceeding four [ines—ang subsoription oneyear, 1f paid
{n advance, only §6.
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WITH THE GOVERNMENT DEPARTMENTS.

H. J. GIBBS
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or elsewhere, with any of the Government Departments.

Persons desirous of securiog Patents for Lands, or having Claims
of any kind against the Government, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may have
their business diligently attended to by a Resident Agent, without
the expease and inconvenience of a journey to Quebec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,
Quebec, will receive immediate attention. .

1859. H. J GIBBS.
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 NOTICE!

The Bookselling, Stationery, Printing, Lithographie,
and Bookbinding Business,

JJ ERETOFORE CARRIED ON UNDER THE NAME OF
MACILLEAR & CO,,

Will from thus date be changeil to the style of

W. C. CHEWETT & CO.
17 & 19 KING STREET EAST,
Toronto.

Toronto, July 1, 1861,

LAW SCHOOL

OF THE
UNIVERSITY OF ALBANY.
THE next Term commences on the first Tuesday of Sep-

tember next. There are three Terms in a yoar, and any
three successive Terms constitute a Course.

For Circulars, address

June, 1861,

THE CONSOLIDATED STATUTES,

TjIE Subscribers have great pleasure in stating that they
have been a&apointed Upper Canada Agents fur the sale

of the Consolidated Statutes, which have now, by proclamation,
become law. They have them complete, or in Codes, as de-
tailed beneath, and will be happy to receive orders.

The Consolidated Statutes of Canada.

“ * Upper Canada.

The Acts relating to the Adminiatration of Justice. T. C.

The Municipal Acts, Upper Canada.

The Acts relating to Real Estate.

The Acts relating to the Profession of the Law.

The Acts relating to he Registration and Navigation of

Vessels.

The Acts relating to Bills of Exchange.

The Acts relating to the Cziminal Law of Upper Canzda.

1he Militia Acts of Upper Canada.

W. C. CHEWETT & CO.,
17 & 19 Kinc STREET Easr.

AMOS DEAN, Albany, N. Y.

Toronto, Feb. 28, 1861.

A SKETCH OF THE OFFICE OF CONSTABLE.

BY ADAM WILSON ESQUIRE, Q. C,,

MAYOR OF TUE CITY OF TORONTO.

*¢The Constable hath as good anthority 1n bis place, as the Chief Justice
Lawz 1o hw"

PRICE ONE DOLLAR.

FP IS SKETCIH, which has been prepared mcre partica-
larly for the use of the Police Force of Toronto, is, never-

theless, well adapted fur the use of all Counstables, Sheriffs,:

Bailiffs, and other Peace Officers throughout the Province ; and
it will be found to be very usefnl to the Magistrate, and even

to the Lawyer.
W. C. CHEWETT & CO.,
Publishers, Toronto.
Tarouto, 1861.

' WORKS BY R. A. HHARRISON, Ese.

"l‘l!l'] COMMON LAW PROCEDURE ACT OF 1836 The New
Kules ot Court, &¢., with Notes of all decided cases.  Prico,

: 8 1u party, S Halt Calf, $10 Full Calf.

“THE COUNTY COURT RULES, with Notes Practical and Ex-
plunatory, H1 00

THE MANUAL OF COSTS IN COUMNTY COURTS, with Forms

- of Taxed Bills in Superior Courts, 54 cents.

THE MUNICIPAL MANCAL for Upper Causda, with Notes of
Decided Cases, and a full analyucal Index. Price, $3 Cloth.

tR3 50 Half Colf

W. €, CHEWETT & Co., Pubiskers, King St., Toronto.

! .
: ()N the subject of Private and Local Bills, adopted
-\J by the Legislative Council and Legislative Assembly,
" 3rd Session, 5th Parliament, 20th Victoria, 1857.
' 1. That all applications for Private and Local Bills for
granting to any individual or individuals any exclusive or
. peculiar rights or privileges whatsoever, or for doing any mat-
" ter or thing which in its operation would affect the rights or
. property of other parties, or for making any amendment of a
_like nature to any former Act,—shall require the fullowing
1 notice to be published, viz :—
i In Upper Canada—A potice innerted in the Official Gazeite,
"and in one newspaper published in the County, or Uuion of
! Counties, affected, or if thers be no paper published therein,
* then in & newspayer in the next nearest County in which a
| newspaper is published.
i In Lower Cimada—A notice inserted in the Official Gazette,
1 in the English and French languages, and in one newspaper
“in the English aud one newspaper in the French language, in
i the District affected, or in both languages if there be but one
| paper; or if there he no paper published thereio, then (in both
'l anguages) in the Official Gazctte, and in a paper published ir
an adjoining District.
" Such notices shall be continued in each case for a period of
'at least two months during the interval of time between the
I'close of the next preceding Session and tie presentation of the
i Petition.
i 2. That before any Petition praying for leave to bring in a
, Private Bill for the erectivn of a Toll Bridge, is presented to
 this House, the person or persons purposing to petition for
i such Bill, shall, upon giving the notice preseribed by the pre.
, ceding Rule, also, at the same time, and in the same manner,
i give a notice in writing, stating the rates which they intend to
i ask, the extent of the privilege, the height of the arches, the in-
i terval between the abutmentsor piers fur the passage of rafts
i and vessels, and mentioning also whether they intend toerect a
' draw-bridge or not, and the dimensions of such draw-bridge.

i 3. That the Fee payable on the second reading of and Pri-
i vate or Local Bill, ghall be paid only in the Houre in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each Honse.

4. That it shall be the duty of parties seeking the interfe-
rence of the Legislature in any private or local matter, to file
with the Clerk of each House the evidence of their havin
cornplied withs the Rules and Standing Orders thereof; sng
that in default of such proof being so furnished as aforesaid,
| it ehalt be competer.t to the Clerk to report in regard to such
" matter, ** that the Rules and Standing Orders have not been

)

STANDING RULES.

. complied with.”

That the foregoing Rules be pnblished in hoth Janguages in
the Official Gazette, over the signature of the Clerk of each
House, weekly, during esch recess of Parlisment.

J. F. TAYLOR, Clk. Leg. Council.
Wyu. B. LINDSAY, Cik. Assembly.

10-tf.
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Tax Ueper Cavida Law Jovrxait —This aoll eondneted pnblicatwon,
woary klad to lenrn. bas poned ominently sue essful, 142 coutents muat
prove ot greit valus to the profesgion i Cans ts andg will prove futerest-
\lnt in the United Staton.—Ameriun Katway Ketww, septomber N,

3ol

Tir, Ueprr Cavany Law Jovrvar —Thia neeful pubhettion for Sepe
tember 1s betore e We hearily recomtend it aa s verv usetnl Joucnal,
Dot only to members of the legal profession but wlan to Maasteates, Bl
s, &, unt 10 fact every persun whu wishies to Keep bhlaes If posted e
Taw muatters It bas been recoowended oot ouly By the lnzhest Jegal
authuritios 1o this #rosiuce but alsoan the United SMates atad Enzlaoid,
Thu preseat number ax replete with usetul ntorm tion — Wedlind Ke-
porter, September 20th, 1560

Urreg Civana Law Jocrvar —We have received tho Apnil pumher of
this excelicnt publicttion, which is a credit to the pubdishers and the
Province  Among a great vurety of articies of intergst, we especially
1obs two, one on a series on the Con<itutions] 1listary of Canada, the
other tpan a decision declaring the right of persons not parties townits to
search the booke of the Clerks of Courta for judgments  The questim
arowe ont of & request of the Secretary of the Mer antilo Piotection
Association — Mintreal Gazette, Aparal, Loth,

‘Tue Urprr Cavans Law JorRval, for Mav. Meesra Maclear & Co,
Kiaz Street, Toronte —tn sddition o st resting o pocts of cises recently
tried {0 the several Law Courts and a variety ot vtherimportant watter,
thix nuaber contalas well-written ordginad articles on Maniapal Law e
form . respoustbilitien and duties of 3chiood Trustees and Teachers. snd &
continuntion of w Uistorweul >ketch of the Conrtitution, Luws and Leygal
Trittunals of Cananda — Thorold Guezelte May 19th, 1859,

UerER Cavapa Law JourNaL-—The March number ¢ f this very useful
and interesting Journal Bua been receired  Wou think that the aitiles
found iu its pagen are equal fu ab.hity to uny found in kindred periadicals
either in kngland or America. Me'srs Ardagh & Harrison dewerve the
greateat oradit for the maoner in which the editonal wa k s perfirmed
We hope their enterprise way be 88 prohtable as it iscreditable — Huastrng s
Chromwcle, May, 16th 1539,

The Upper (onada L -w Jorrnal  Maclear & Co, Toronto. This weil
conducted publication, we are giad to learn. has proved emlnentl; suc-
cessful  Its contents must prove . £ great value to the Profess:on 1n Ca-
nada, and will pr ve foteresting fn the United States — Legal Intelligen-
cer, Pbiludeiplina, August 6, 1558,

Upper Cunoda Law Journal —We have received the firat number of
the fitth volume of this highly usetul Journal, pubilished by Maclenr &
Co., of Torouto, and edit-d by the taleated Robert A Harnson, Fag,
B.C.L.. author of the Common Law Procedure Act, which has obtained
classification along with the oxlebrated compiiers of England and 15 pre-
ferred by the professionals at bome to ali others.

There is un magistrate, municipal officer, or privats gentlemen, whoas
profession or education wishes the law to be well adminstered, should
be without it 1here are knotty points defined with a stioplicity that the
moat ordinary wmds can underntand, knd the Literary genticman will
find in its pates, a history of the cunstitation and luwe of Cansda. trom
the assumiption of British avthonty, Bubacription §$400 a year. and for
the amonnt of Ishour and erudition bestowed upon it, it is worth double
the amou.t—1ictma Herald, January 19, 1859.

The Law Journal of Upper Canoda for January. By Messra. AzDicn
and HarrisoN. Maclear £ Co, Torontn, §4 (0 a yeur cash,

This is one of the best and most successful publicativus of the day in
Canadas, and it success prompts the editors to greater exert: n. For in-
stance they promise duting the presant volume to devote a larger porticn
of their attention to Municipul Law, at the same 1jme not nezlecting the
intercsts of their general subgcribers — Bruish Whig, Junuury 18, 1659,

The Upper (unada Law Journal, for January. Maclear & Co, hing
Streat Fast. Terooto

Thi« is the first number of the Fifth Volume: and the publiahers an-
pounce that the terms on which the paper has been furnished to sub-
reribers, will remaiu unchsnged.—viz . §4 00 per spnun, if paid befure
the insue of the March number. and $5 00 if sfterwards.  Of the utihity of
the Laew Journal, and the ablllity with which it 15 conducted, ample
testimony has beet afforded by the Bar and the Press of thie Provinee;
801t {8 uaneresrary for us to sry much 1n the way of urzing ita cluims
upon the hberal patronage of the Canadain public —Thoreld Guzete,
Junuary 27, 1859,

Tae Upper Cavapa Law JorrN4L A¥Dp Locat, COTRTS' GA7FTYE, is the
name O an excellent monthly publication, from the establishment of
Mactear & Co. Torunto —1t in conducted by W. D Ardagh and K A.
llarnson, B C. L. Rarncter at Law —Usive $4 per anvum.—Oshewe Vin-
dwcator, October 13th.. 1858,

Law JotaNal for November has arrived, and we have with pleasnre
its invaluable contents.  In our humble opinion, the publication of this
Journal is an estimable Loon to the lexal profesmon  We are unt aware
of the extent of ita circulation $n Bravtiord; It shou/d be taken, howerer
by every niember of the Bar, in town, as well every Majistrate and Mun-
cipal Officer. Nor would politiciana find 1t unpefitable, to pursuo it
highly inatructive paces. Thin journal is admitted by Trans-Atlantic
writers to bs the most ably conducted Jonrnal of the profession 1n Amer-
ira. Tho Publishers have our sincere thanks fur the preseut number —
Brant Herald, Nov. 16th., 1858.

The Law Journal is beautifully printed on excellent paper, and, in
deed, equals inits typographical appearance, the legal record published
in the metropolis of the United Kingdom. $1a yearisa very inconsi-
derable sum for .0 munch valuable information as the Law Journal con-
talns.— Port Hope Atlas.

|

UPPER Canaps Law Jorasat, Maclear & Co, Toranto. January —We
bave a0 frequentiy spoken 1 the hfsbest terms of the metite ot the atlwova
periodical that it b scarcely necesssry foe as to dosos thing more than
ackinnlmbize the recoipt of the fust Bumber Tty aluioet we vaeutind ta
Muuripa) oftieers nid Magistrutes as §e s to Lawyvees —Saffiod Faam-
trer, Wi My, 1sa0

Tue UprER Conant Taw Jotaval fie March By W D Ardach and
Robt A Iharison. Barristers nt Juw Maddear & (o, Forunto 8808
year cash —Above we have Joined tosether tor o sngle notice the most
wsetnl periodical that uny couotry can produce and luppy are we fo adild,
that 1t apprars 1o be Well an 2 desersedly pittronised W Jiove so refuet-
edly atiuded 6o its e ite, that the teader will roadily excuse any lenger
make mention -= By, My, 15U 1859,

Tug Ueverr CaNapa LAw JOURNAL, and Local (burts Gueelle,

The August number of this sterang publicntion has been at hand ses-
ernl dnyr Tt open<with & well wiitten orgginal pupwer on * Law bty
and Justiee,” which conatders the gaestions so frequently ashod by those
who have been, as they think, vietimzed fo a legnl controversy —< 8
Law not kguity? 14 tquity not Law?”  Liabiiiey of Corporetions, aud
Listility 0t steamboat Proprictors, are next i oxder and witl bo found
worth a carefol peesual A Historten] SKetch of the Constitution, Laws
atd Lgal ‘Fohunds ot Canada ™ ik continucd from the July vuimber, it
is compued with care, and rhould bo read by eve -s youuy Canadian.

The correspondence department {2 very full this month Thera are
letters irom several Divimion Court Clerke, aaking the opiuious ot the kd-
itore on points of law with shich it e inportant every «b-rk shouid be
tunnlise. Thers are communicutiops too from Justices of the Peace, ask-
10 anformation upon . great variety of subjects.  All questions are up-
awered by the Editors, and s glance st this department niust be suthaent
to satisfy every Clerk, Justive of the Peace. Bain{f ur Constable that inno
way cal they 1overt 1 with so much advantage to themselv: & asinpaying
that a;mount as a year's kubsctiption to the Luw Journal. The repatt of
thecase, * Regloa v Cumnnines,” by Robert A Tarrison, Eaq . dedded in
the Court of breor aud Appesl, 18 very full andof course will recenve the
curctul attention of the profession, 4 be Repot ts of Law Courts udd great-
1y to the value of the publication,

Tng Urper Canava Law Joumval, &c

We are fodebted to the pubisbers of this interesting law periodical for
the nambers Ui this sale of the pressnt volume, (Vol. 4 ) comnwuring
with Jauuary last. lts pages have been loohed over Ly uswith much
foterest, It s the only legal periodical published in Uppor Cauada,
aud 15 conductsd with great alility. Kach number contnius elaborute
o-winal articlea on protermonal autyects, maicly of importanec to the
bar of Cunada, but al-o eut-r1aining to that of the United States— com-
municstions ob mouted pofnts und replies thereto, serlnl inatructions
0 meyststrates and other otficers—and uumerous decisions ot the Divismion
and other Coneta of Cattndu.  We welconmie 1t as an excellent exchange —
The Futtsburgh Legal Journal, Sept 4th, 1558,

Tur Law JoUrNaL for February, has been lying on our talle for some
tnne  Ax ususl ot tuil of saluable intormation. We are xiad to find
that the circulation of this very ably condu ted publicativt s on the jn-
credse—that it ia n)w found in every HBarrister » office of note, in the
3:;:14; ;f Division Court Clerks, Shesuffs and Bailifls —Hope Guule, Murch
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Tug Urprr CANADA Law JourNat for Julv. Maclear & Co., Toronto. ¢4
ayeur —Ta this uceful publicution the public ars tadebted for the auly
rehable Taw wtelhzence  Foranstince atter all the Toron'o newspracrs
have wiven a garbled acconnt of the legal procrediugs in the cse ot Moses
R. Cumnuugs, out comes the Law Journul and spenks tbe truth vjz
that the Court of Appenl has ordered a8 new Trind, the prisoner rewaining
in custody.— HBrdashe Whay, July 6, 1868,

Tie Urerr Cavaba Law JotrRNaL. Torooto: Madlear & Co —Tue July
nuniber ot this Saluable jJournal has 1eachied UA An s the cnly pubii-
cation of the kind 1n the Provioce, it ought 10 huve an extensive cirnls-
tion, and sbould be in the hisude of ull husivess a8 well as professional
men.  The prive of subscription is four dollars & year in advancy —pec-
tator, July 7, 1658.

Lpper Canada Law Journal —This highly interesting and neefnl jour-
nal for June Las been recesved. It catuansa vast amount. oftufwnstion.
The articlex on **The work of Legislation,” ** Law Refouna of the Senst n?
“ Hirtorical SRetch of the Coustitution, Laws and Legal Tribunals of Cun-
ads.” are well worthy of a careful persusl. This work sheuld be fouud
18 thy office of every merchant and trader 1n the Province. being in our
opinion, of quite as moch use to the merchant as the lawyer.—Humalton
Spectator —June 8, 1658,

U. C. Law Journal, Auguat 1858 - Toranto Maclear & Co.

This valuable law serinl atill wajntains its high porition. We bope ita
circulation s incriasing  Every Magutrate should patropize it. Wo are
happy to learn from the number befurg us that Mr Harrinon's ¢ Comnmon
Law Pyocedure Acts” is bighly spuken of by the kuginh Jurwt, alegal
suthnrity of consrderalile weght., Ilesayait is * almost as ureful to the
Fuglinh as to the Canadian Lawyer. and {8 nat only the wost rereut, Lut,
Ly fur the most complote edition which we (Juris() have soen of these -
portant acts of parljament.”"—Cbourg Star, dugust 1124, 1858,

UpprR CANADA LAW JoURNAL—The August sumber of the Ipper Can-
ada Law Journal and Local Cirurts Gazette, has just come to band. Like
jta predecessors. 1t maintainsits hixhstandiog as 4 periodical which shoutd
be atudied by every Uppur Canadian Law dtudent: and carefully read,
and referred 10. by every ivtellixent Cansdian who would become ac-
quainted with the laws of his adopted country, and see how these laws
are admivistered in her cousts of Just.ce.—Stratfind Eramincr, August
12th, 1558.

-
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DIARY FOR JULY.

........ Long Vacatin commences. Co. Conrt and Surrogete Court

1. Mosday

Terms begin,  Rovorder's Conrt mite.  Helr and Doviae
sittings commenc». Last day for County Cuancil to equalise
Rolls of lncal Municipalition

& Bataniay.... . Oonnty Court and !utrupu Court Terms end.

3. BUNDAY ....... A Sunday after Trinily.

13 Baturday ...... Last day forhd- of co. Courts t0 make returas of Appeals
ﬂ'on Ammmx

14 BUNDAY....... -o‘cﬂ ofter Trinity.

16. Tossday.. ...... ll-dr an i Dovisgs ﬂulngn oud,

3. BUNDAY ...... 8th Sunday gfter Trimty.,

28, BUNDAY ... DA Susduy o Trimty,

3L Wednesday.... Last day for

nty Oleek fo eertify County Rate to Munici-
County

IMPORTANT BUSINESS NOTIOR.

Persnns indo/ted (nthe Proprictars af thisJawrnal are vequested (n rrmember thof
@ll aur past due aconnts baoe born pluced 1m the honds of Megars, Patton & Avdagh.
Attarneys, Baryie, for celiection; and thet only a yromps remillance to them will

save o8ts.
3amm~ma¢u¢ Proprietors have adapted 1his course ; dut they
Anve born comprited to do 90 in order (o esalle tiem lolleclthnrm(u'm‘u
which arv vary
.V-Muvujdm qﬂholwlunmllyad-ulcd i wruld not be un-
tregsenable (n expoct that the Profossion awd Oficrrs of e (1urts wou'd accord U &
lberal support, i ol of aliowing th t0 be sued for their subdcriptions.

T0 CORRESPONDENTS— %S¢ last poge.

&he Apper Ganada ZL;ﬁx_énurn;i
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COLONIAL BANKRUPTCY LAW.

It is not often that we find decisions of Eaglish Courts
of Justice of especisl iuterest to the Colonies. Whea any
such present themselves, we cudeavour to make them keowo
through the pages of the Upper Canada Law Joxrnal.

The decision of the Eaglish Coart of Queen’s Bénch, in
the came of Aunderson, is the latest case of the kind to
which we have hitherto found it necessary to refer.

One of less exciting interest, but not of less direct effect
upou colounial ioterests, is Bartley v. Hodges, reported in
other columns. n it the Court held thata discharge to
an insolvent or bavkrupt, under a Colonial Statate, is not
biuding upon his English creditors not resident or domi-
ciled in the colony.

The proposition, though startling, is not without some
show of reason to support it. It is not however for us at
present to argue the reasonableness or unreasonableness of
tho decision, but to anvounce the fact of the decision.

When we consider that colonial merchants are in genersl
more or less indebted to English houses, the importance of
the decision cannot be over-rated. The effect of it may be
to render necessary an imperial bankruptey or insolvency
law.

The aim of every good system of bankruptey or insol-
vevcy is to relieve the hounest debtor from all hiy past
liabilities. No colonial act can, according to the decision
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| montioned, have that effcct as aguiost Knglish creditors
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resident and domiciled out of Canada.

It is well that this poiut of law has been at the present
time determined. There is amoug us a strong desire for
some effective system of bankruptey and insvlvency law;
and the question at once arises, whether under existing
circumstances we should be content with ove euacted by
our own Legislature nierely.

In connexion with the case reported, we may wention
that it has wo believe been held in our Court of Chaucery
that a bankruptey vesting order, granted by a subordinate
judicial officer in Scotlund, under an imporial statute, is
effectual in Cavada, 50 as to pass real estate, &o., sitaate in
Canada, to an assiguee appoiated by such officer.

This state of the law is really vexatious. It is unjust
that a sheriff or sheriff’s deputy in Scotland, or any foreign
dowinion, should have power materislly to effect the inte,
rests of a great body of creditors in this colony in a matter
where they are not consulted, aod where it would be mext
to impossible to tender advice or offer opposition if deemed
necessary, upon potice of the intended proceedings.

Legislation is much needed on bsukruptey and insol-
veucy. The subject, though surrounded with difficulties-
might be satisfuctorily handled by s person of competent
skill and knowledge. Who shall be the person? He will
earn a better and more lasting reputation than any advo-
cate of mere theories, however attractive to the popular
palate.

What we want is practical Jegislation, and this is the
thing of all others that we haye the moat diffculty in
obtaining.

NOTES ON THE PRACTICE OF BAILING IN CRIMINAL
CASES UPON APPLICATION TO THE COUNTY JUDGE.

The preliminar;, investigation of nearly every indictable
crime known to the law, takes place before Justices of the
Peace. They either commit the alleged ~fender for trial
before  jury, or they admit him to bail to answer to the
charge preferred agaiost him. Their power of Lailing is
restricted, and should io all cases be exercised with caution,
—a Magistrate adwitting & priscner to bail in viclation of
law, would be liable to a prosecution.

The geveral daty as to bailing is laid down in the Con-
solidated Act of Canada, cap. 102, secs. 52 & 53. In cases
of misdemeanor the party charged may be admited to bail
by one Justice, in cases of felony the order to bail must be
made by fiwo Justices at least.* The power of bailing may,
10 cither case, be exercised if the Justices are of opinion

* By section 61, & Police or Stipendiary Magistrste may do
douwhuuuzhomedtobodoubytwhm
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that the evidence adduced does pot furnish such & strong
presumption of the guilt of the accused as to warrunt hia
ocommittal for tria). Where the charge is murder or treason
no Magistiate or number of Magistrates can admit to bail.

With s numerous body of Msgistrates, very many of
them imperfectly acquainted with the criminal law, an
obvioualy safe general rule is to commit, if the facts in
evidence establish a moral conviction in the Magistrate's
mind of the guilt of the party accused—and this indeed is
the course generally adopted in this country.

The law does not impose upon Magistrates the responsi-
bility of accepting bail in doubtful eases, and does not con-
template their determining upon nice and critical questions
of law, or accurately balanciog a chain of circumstances
pro aud con. It leaves that duty to those who are trained
20 lega) investigations and experienced in such matters.

It is not wany years since prisoners could not be heard
on an application to be bailed except before a Judge of the
Common Law Courts in Toronto, which of course caused
much delsy and was a very expensivs process. Latterly
as the administration of the Jaw has become more decentra-
lized, various duties are made incident to the office of County
Judge, and to obviate the delsy and cost in applications
from the outer counties of Upper Cunada to Toronto, the
County Judges in their several jurisdictions are authorised
to bail prisoners committed for trial on criminal charges.

Section 64 of the act referred to—that is as substituted
by the act 24 Vie, cap. 15, euacts as follows :~—* In Upper
Canada, in all cases of felony aud of misdemeanor where
the party accused has been finally committed as hereinafter
provided, any County Judge who is also a Justice of the
Peace for the ocounty within the limits of which soch
accused party is confined, may, at his discretion, on appli-
cation made to bim for that purpose, order such accused
party or person to be adwitted to bail on entering into re-
cognizance with sufficient sureties before two Justices of
the Peace, in such au amount as the mid Judge directs,
aod thereupon such Justices shall issue a warrant of de-
liverance as Bereivafter provided, and shall attach thereto
the order of the Judge directing the admitting of such
party to bail.”

A mode of procedure is not here traced out, but enough
may be collected from the several enactments bearing on
the subject, to ahew the proper practice in such cases.

Suppose, then, & practitioner instructed to apply to the
County Judge for an order to bail a party committed for a
crime. The first step will be to procure certified copies of
the examinations an’ papers upon which the Judge is to
sct. If the party sharged be actually in gaol, it may be

. assumed that the papers are filed with the County Attorney;
for section 39 of the Consolidated Act before referred to,

and section 9 of the Lo 11 Crown Attorney’s Act (c. 108,
U. C.), require the depositions and papers to be ¢ delivered
to the County Attorney without delay,” and so in respect
to Coroners by section 62 of the first named act. The
words ¢ without delay”’ must be taken to mean without
unreasonable delay, and in practice the papers are usually
seut by the next mail, or are at once sent in an enclosed
packet by the constable intrusted with the execution of the
warrani of commitment, to be by him delivered to the
County Crown Attorney, wheu he lodges his prisoner in
gaol. But if on enquiry it is fovnd that the committing
Magistrate has not transmitted the papers to the County
Attorney, that officer would doubtless esll nupon the Magi-
strate at once to forward them ; and that without prejudice
to any proceeding that would lie agninat the Magistrate, for
default ia not obeying the requirements of the statute. In
some oases it may save time to apply divectly to the com-
mitting Justices: but, unless in very urgent cases, it is
better to obtain the certificate from the County Crown
Attorney—for unicss everything is in form the papers may
require to be again sent to the committing Magistrate for
correction, aud in any case, notioe will probably be required
to be given tc the County Attorney.

The notice of application should be personally served on
the committiog Justice who bas the papers. The fullowing
form is suggested :—

To A. B. and C. D., two of Isr Mojesty’s Justices of the Peace for
the County of —— (or to A. B., Coroner, &s the case may be).
(Conoiidated Statutes of Canada, esp. 103, sec. 63.)

GExTLENEN,—Take notioe that 80 s0on as counsel can be heard,
His Honor the Judge of the County Court of the County of ——,
will be moved to admit to bail —— —- of, &¢., committed by
your warrant to the common guol of the Counaty of —, o0 »
charge of larceny (or as the case may b¢), and now & prisoner in
the said gaol; and you are hereby required, in socordance with
the statute in that behslf, to transmit ¢ the Clerk of the said
County Court, closs uader the band and seal of one of you the
said Jastices, a oertified ocopy of all informations, examinations,
sad other evidences touching the offercs wherewith the eaid —
—~ bas been charged, together with a copy of the warrant of
commitment.

Dated, &o. —

Counsel, or Attorney (es the cass say
be), for the said — —.

The Magisirate, on receiving the notice, makes s verbe-
tim copy of the papers, so as to embrace all the evidence
given, and of documeants referred to in it.

Al the papers copied, one of the committing Magistrates
adds at the bottom the following certificate :—

In the case of The Queen v. —— ——, committed for larcemy (or
a8 the case may be).

], —=— ——=, oo of the committing Justices in this case, do, in

pursuance of the statute in that bebalf, certify that the above are
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soplee of the information, examinations, and other evidences taken

before me and —w —em, J. P., touching the offence wherewith

such prisoner has been cbarged, &o.,

Witness my hand and seal this E.F,J. P,
- day of ~—, 1061. [Seal.] Committing Justice.

The package is then put ja a sealed envelope and ad-
dressed snd marked thus,

+ The Clerk of the County Court, Conunty of ——, Informations,
examinations, &c., in the case of The Queen v. —— ~——, charged
with larceny (or as .A¢ case may be).”

If the papers aro in the hands of the County Attorney,
that officer makes copies and adds the certificate, which of
oourse will be slightly varied from the above form : and he
in Jike manner encloses them in an eanvelope similarly
addressed to the Connty Court Clerk. The certified copies
are in both cases handed to the party applyiog for them.

The County Judge would probably require notice of the
application to the County Attorney, and where the papers
are in his haods, the demand of a certified copy, and notice
of application may be joined as in the following form : —

Of s

To wﬂ : } To E. F., Crown Altorney for the County of —.

Take notice that on —— next af moon, or so soon thereafter as
counsel can be heard, His Honor the Judge of the County Court of
this County will be moved to admit to bail ~~— ——, now confined
in the gaol of this county, on & charge of ——, under » warrsnt
of commitment by —— ——, Justios of the Peace. Aud you sre
required to trausmit to the Clerk of the said County Court a
oartified copy of all the informatious, examinsticns, and other
evidences touching the offence wh.rewith the said —— —— bas
been charged.

Dated this —- day of ——

——

Couneel (or Atlorney) for the
sald — ——.

The County Crown Attorney may allow the counsel for
the prisoner to bave copies made of the papers, adding the
oertificste merely—or make the oopies himself; and the
latter would seem in all cases the better course, for uatil
used in court the papers should not be out of the hands of
the proper officers. Thé Crown Attoraney will be entitled
to payment per folio for the certified copies. A copy also
should be made of the warrant of commitment in the
groler’s hands, and verified by affidavit to be laid before the
County Judge. At the time sppointed, the County Judge
hears the counsel for the applicant, and the Crown Attor-
ney, if present, and acts as the case requires.

Notice of the application to the County Attoraey should
not be dispensed with by the Judge ; for by the first sub-
see. of seo. 1 of the Local Crowa Attorney’s Act, that
officer, after receiving the examination, &e., from the
Magistrates, shall, ‘ when necessary, cause such charges to
be further investigated, and additional evidence collected if
required.” And it way be that he is about to have the

matter farther inveatigated, or is in course of collecting
additional evidence, or that the person is charged or about
to be charged with snother crime. Therefore the neces-
sity of the notice to him.

While the circumstances under which Justices of the
Peace raay bail arestated in the 52nd and 53rd secs. of cap.
102, Consol. Stat. Cauada, there appears to be no restric-
tiou on the County Judge in the sec. 54 (as altered and
recast by the act of last session), immediately fullowing,
which confers the jurisdiction. He way *“ia his discretion
order such accused person’’ to be admitted to bail; but
the erimes of treason sad marder are expressly exciuded
from the County Judge's cognizance, and he has no power
to admit to bail in such cases.

The amount of sureties in case of an order to bail is
regulated by the Judge, and will of course depend on tho
nature of the crime and the position and circumstances of
the party charged; and the Judge may require that the
saveties shall justify, by affidavit, or that notice of the time
and piace of entering into the recogunizance, and of the
names of the proposed sureties, be given to the Crown
Attorney, that he may be preseut on the oocasion, and see
that the sureties are sufficient.

The Judge's order may be in the following form :

The Queen v. A. P., a prisoner in the gaol of the Counly of —
comms:ted on a charge of

Upon resding s certified copy of the information, examinations
sud papers, touchiog the offence wherewith the said prisoner is
charged—the notice of mation to the County Crown Attorney, and
affidavits filed ; and upoa hearing the prisoner by his couunsel,
and the County Crown Attoraey on the part of the Crown—( do
order that the said —— —— be admitted to bail, on entering
into & recognizance with two sufficient sureties (himeelf in the
sum of § —— and the sureties in § —— each), before any two of
her Majeaty's Justices of the Pesce, in the town (or city) of ——
for his appearance at the next Court of Oyer and Termiver snd
General Gaol Delivery (or as the case may be), to te bolden in and
for the said county of ——, to answer to the Queen in respect to
the ssid cbarge of ——, and not to depart the court without leave.

And I do further order that [notice of the time and place of
sutering into such recognizance, and of the names of the proposed
mareties, be given to the County Crewn Attorney, that he may be
pressnt, if he thinks 8t, or that] the asid Justioss do sxamine
such sureties upon oath, as to their sufficiency for the amounts
for which they are respectively to be bound.

Dated at —— this —— day of —

— — Judge.
Furnisbed with this authority, and notice if required
being served on the Local Crown Attorney, the counsel

for the prisoner proceeds to obtain his discharge, thus:—
The order is brought to two Justices of the Peace, who
take the recognizance as required, and issue s warrant of
deliverance in the form given on page 1080 of the Consol.
Stat. of Csnada, and aunex to it the Judge's order. Both



documents are left with the gaoler, and will be his warrant
for liberating the prisoner, if he stands comuitted on the
particular charge only.— Communicated.

IIABEAS CORPUS IN TIE UNITED STATES.

The right to the writ of habeas corpus is deemed the
bulwark of an Englishman’s liberty. 1t is a right whioh
in England can only be suspended under very extraordi-
pary circumstances, and then only upon the recommenda-
tion of Parliament.

In the Uoited States, during the present crisis, it appears
an attempt was made by the kesident to suspend the right,
or to authorize its suspension by a subordinate military
officer. This attempted invasion upon the liberty of the
subject has been boldly met and ably defeated by the much
esteemed Chief Justice of the United States in a judgment
reported in other columns.

The fmportance of the judgment, and the intercst which
it must excite in the breast of every friend to constitutiona)
liberty, is our apology for its insertion in the columns of
our journal.

In it we see strongly manifested the neeessity of placing
the judicial, beyond the influence of the executive power.
The safety of the subject, hi - right to the enjoyment of
rights most sacred and most dearin every system of consti-
tutional government, must in a great measure, if not alto-
gether depend on the independence of the judicial power.

AMERICAN LAW BOOKS IN ENGLAND.

In an article in No. 20 of the Law Magazine and Law
Review, for February 1861, page 235, new series, headed
¢ Pleading of the present day,” s pew edition of Mr.
Stepbens’s work on Pleading is revicwed ; and also a work
intitled “The Practice in Courts of Justice in England
and the United States,” by Conway Robinson, 4 vols.,
Richmond, U. 8.

The latter work, by Mr. Robinson, which is not yet com-
plete, was presented by the learned author to the Law
Society of Upper ('anada, as the volumes came out; and it
will be interesting to readers of this journal to notice in
what terms it is spoken of by the Editor of the Law
Mugazine. We therefore extract a fow passages of the
review :

“We have placed at the head of this article the title of
** another work, well known in America as Rubinson’s Prac-
‘ tice, becau-e the fuurth volume of that work, which treats of
** Declaratiut s, has just been brought to our notice. It con-

s uiqo sn ampie collection of furms, which may be made
* svailable by the modern English pleader. * ~ * =
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* It must not be sapposed that Mr. Robinson is an advocate

““ for maiotaining the deolarationa of the worst period of
** pleading—the middle period—when language seemed to be
** empluyed for the purpuse of confusing thoughts, and enahling
* lawyers to live by practining verhal tricks, nnd setting tech-
* nicnl traps. It ahewa that the aystem of pleading bas had
“ flotions and subtloties which might be lopped off without
* trenching upon any pringiple of value. In modern timen it
* hns been the aim of legislators and judges to get rid, on the
‘ one hand, of what experience proved to be prudactive of in-
‘* gonvenienoce, and tu retain, on the other hand, all that was
“ truly valuoble. Even in New Yurk, where common law
* plending on & system is supplanted, it is not considered that
** avery vestige of its valuable rules has been swept away, * *

“ What is the nevessary oonsequence of sholishing special
* demurrers. we have already pointed out, and Mr. Robinsin’s
. ram confirm our views, We recommend to the English
** lawyer that part of the tAird volume which treats on plead-
*“ jng generally (Title 11), and the rules for framing the decla-
“ ratiun (Title 12). {Ie will find it ve? inatructive to com-
* paro the nature of, and the delays eflected in, pleadings in
* other onuntries beside his own, In England we sxclude too
* much the benefits we might derive from the experience of
 othet conntries ; and for this reason (although we are aware
*“ there are others mo-e cogent to practieal men), we should
“ advire to our readers a paruval of the above named divisivns
*of Mr. Robinson's work. It will then he seen that the vari-
“oun questinns with which liw refurm here is familiar, are
““ pot confined to one aystem, but are commun to all. The use
‘*“ and abuse of forms, and rales, of professional habits of aceu-
‘““racy on the une hand, and of affectatin and circumlocution”
‘““on the other, belung nos to one, but tv every country and
.“ pcriod. » *® *

« Mr. Robinson shews great knowledge of the besat prece-
“ dents of Euglish books, and the principles of law apon which
* pleading is based; and practitivners woald not find it diff-
* cult to discover for themselves how far they could apply this
 work in their daily avocations.

** We have spoken bhitherto of those volumes only, of Mr.
 Robinson, which relate to pleading, vis., part of the third
‘and the fourth volames; but we woold also desire to draw

* the English reader’s attention to the other volumes.

* The title of the work is * TAe Practice in Courts of Justice
“in England and the United States,’ a0d 80 far is much larger
¢ than what is embraced in ordinary * books of practice.’ It
** is not a mere digest of cases, nor dees it congist c€ mere in-
* structions for carrying vn & suit; but it contains & body of
** Jaw invaluable both in the amount of matter and the ma: 1 er
¢ of its arrangement,

“It will be found always useful to a member of s liberal
¢ profession, if be fullow it in a liberal apirit, to have the
“ opportanity of comparing the results of systems other than
* hig own, and to see a subject treated on an original method.

** Weo canuot pretend to review bere all the volumes of Mr.
* Robinsun’s work; but.will briefly indicate the contents,
* that our readers may be able to judge to some extent of its
“ charnoter.

“Vol. I. deals with ¢ the place and time of a transaction or
s roceedints.' treating chiefly of the conflict of lawn, and the
o gumte of Limitations. The second volume treats of the
** subject matter of personal acticas—in other words, ‘of the
“right of action.” The third volume treats of personal
** actions, with respect to the parties who may sue and be
“sued ; the form of actions and the frame of the pleadings.
¢ The fourth volume is concerned with pleadings in nal
* actions, treating particularly of declarations, and giving
¢¢ formas thereof.

* There is yot one more volume to follow, in completion, we
* presume, of this important work, which has been both con-
¢ ceived and executed in a comprehensive spirit, deserving of

“recognition in Eagland.”
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The work which has called forth such remarks is one of
no ordinary merit. Indeed it is not usual for English law
periodicals to notice foreign and colonial publieations ; and
when they do so, we may be certain that the work in favor
of which the exception is made, is one really deserving of|
the recognition.

Wo have for ourselves examined Mr. Robinson’s Prac-
tice, and can only say that it richly deserves all that is said
of ii by our London contemporary. The work is one which
displays not merely great industry, but unusual ability.
It is replete with knowledge. The writer is not content
with the habit of too many legal writers, that of stringing
cases together, without any attempt to investigate the prin-
ciples which are imbedded in them. IHe poes to the rvot
of the case. He gives us principles. His work might
be appropriately entitled a work on ¢ The principles of
Practice.”

Owing to its size, it is of course iutended to be more
than a n:ere vade mecum. It is & work of solid learniog,
elaborate and well written.

NEW MAP OF NORTH AMERICA.

———

Mr. Monk, map compiler snd publisher, has issued a
new edition of his well known Map of North America.

Extending several hundred miles farther north, it em-
braces about a million more square miles of her Majesty’s
domivions than shown on his former map. It gives a
completo view of the great valleys of the Red River, Sas-
katchawan and Fraser's River, and, by showing them all
on the same scale with Canada and the otber better settled
portions of the continent, conveys at onoe a more ready aud
correct impression of their vast extent thau any map we
bave seep. It also gives the lstest State and territorial
boundaries in the neighbouring United States; and as
three new Territories and one State were formed during
the recent session of Congress, we find the form of nearly
all the Territories weat of the Missouri River much changed,
and their physical features cxhibited according to recent
Government explorations. This map also shows much
more of the divisions and sub-divisions of Central America
and the West Indies, than we have secen on any former
map.
A map of the World on the same sheet, which shows
Auwerica in the middle and Chioa in the east and west, by
the location of the continents, gives both oceans entire, and
dcmoostrates to the eye the vast importance of completing
the great thoroughfare for the travel aud commerce of the
world acroes this continent. Toronto, we observe, is in the

direct route between London (England) and Canton (Chins).

The map is conceived and executed in a style that does
ovedit to both publisher aud artists. It is useful for the
office, as well as instructive for tho family circle. The
intelligeat newspaper reader, having this map, will, at the
present time, be able at a glance to trace the places of
interest in the neighbouring Republic.

This map, however, must be seen, to be apprecisted.

The Agent of the publishers for this Province, James D.
Duncan, will, wo are informed, be glad to wait upon any
one addressing him through the Toronto Post Office. He
will be in Toronto for a few days, in order if possible to
ascertain the number of copies likely to be required in and
about Torouto,

The price for the map, which is a very large one, mount-
ed on rollers, is only $3 50.

JUDGMENTS.

QUEEN'S BENCH.

Present : MoLzaw, J.; Bomus, J.
June 17, 1861.

MelInnes v. Scott.—Action for seduction. Motion for new trial
on ground of excessive damages. Rule refused.

Noursev. Foster.—Action for malicious arrest. At tria}, plain-
tiff unable to produce original information, and nonsuited. Ruls
nisi granted to set aside nonsuit.

Frith v. Nizon.—Rule pisi refased.

Vidal v. Donald.—Rule nisi granted.

McGuire v. Lang.—Action for trespass. Rule nisi refused.

Cutting v. Talcott.—Interpleader. Rule nisi refused.

IHowland v. McNab.—Action on promissory notes. Rule nisi
refused.

Alexander v. Case.—Action on covensut for title. Rale nisi
refused.

Shark v. Smith.—Action for s quaatity of lumber farnighed.
Rule nisi granted. .

McMurty v. Swanston.—Rule nisi granted.

Murphy v. Case.—Interpleader. RBule nlsi granted.

Reid v. Weir.—Award as to amount due on a sab-oontract for
constructing portion of G. T. B.  Arbitrator, in regard ¢ one
item, rock excavatiop, gave al amount, as defendant asserts,
owing to & mistake, Court do not think the arbitrator made &
mistake per McLean, J. Burns, J.—The case of Hodgkineen v.
Fernie, 8 C.B., N.8., 189, is explicit as to the propriety of refusing
s rule. Rale nisi refased.

Carpenter v. Henderson.—Action agaiust attorney for negligenoe.
Verdict for plaintiff. Rale nisi refused.

The Queen v. Fitzgerald.—Rule nisi on defendant to show canse
why second trial should be set aside, refused, although the pro-
ceedings of Quarter Sessious somewhat irregular in graating new
trial on sffidavit of defendant.

New Brunswick Oil Company v. Parsons.—Trial at Toronto, be-
fore Robinson, C. J. Verdict for plaintiff. Motion for new trial,
Rule discharged.

Meagher v. Etna Ins. Co.—Action on s insarance policy on the
steamer Boston; wvalue of vessel $15,000. The insurance com-
pany bas its chief or head offics in Baffalo, New York. Held—
1st. That the law of Upper Canada must govern the contract.
20d. That the clauses in the policy as to total loss or partial loss
are inconsistent, but held that the contract was for insurapce
sgainst a total loss. Rule abeolute for nonsuit.



170

Merritt v. Nevin,—~Rule to reduce verdict without costs.

Th-mpson v, Sherwood.—Verdict for plaintiff at trial, with $10
dsmages. Leave reserved to enter verdict fur defendaut. Rue
nlsi discharged.

Lncas v. Growski.—Action for digging well in London, on G. T.
Railway. It was proved at trial that ihe work was badly doue,
and that the defendnnts had to reconstruct a well at » cost of over
$1400. Nevertheless the jury found fur plainuff. New triul,
costs to abide event.

Ia Re IHughes, Judge Co. Court, Elgin.—Ruls for mandamus
calliog upon & County Judge to issue an attaching order. It ap-
peared that, on making the application, the attorney for the
claimant swore that certain parties, one of whom was the Ju ge,
were intcrested in the money. The Judge requested the affidavit
to be withdrawn, which at Brat was refused, but afterwards with.
drawn, and the name of the Judye altered 10 ** anuther person.”
Tbe Judge etill refused ; hut afterwards it was siown 1hat he had
no interest. He wan again applied to: hut it appeariag to him
that his brother-in-law olnimed the money, he then declined to
interfere. Per Burns, J.—The proper remedy is by certiorard,
which is ex debito yjustitin. See Tidd s Practice and cases cited.
Rale discharged.

Belthousev. Teguron —[nterplender. Application as to the coste
of the uction. Rule absolute, and each purty to bear bis costs of
spplication.

Corporatinn of Cayuga v. Corporation of Ilaldimand.—Mandamus
nisi quashed, with costs.

Powell v. Hyde.—Rule discharged.
Murray v. Brydges.—Now trial without costs.
Boardman v. Gage.—Rule nisi refused.

Saulter v. Carruthers.—Rule uisi to refer back award to arbi-
trator. Nothing appeared on face of award as a ground for send-
ln‘u‘blck award, or for setting it aside. Rule discharged with
cos!

Present: MoLaax, J.; Braxs, J.

Vance v. King.—Postponed.

Hinderson v. G. T. R.—Appeal from County Court of Counties
of Frontenac, Lennox & Addington. Appes! dismissed with costs.

Za Re Harris and School Trustees.—Motion for mandamus, call-
ing upon trystees to levy a rate to pay an award in favor of
teacher. Rule discharged with costa

&g.rvl;..::::yc.hhiotion for attachment for wrong vetnrn to
writ o oorpus. It appeared that parties not in custody,
and rule discharged with costs.

In Re Hagermen v. Oovporation of Owen Sound.—Motion to quash
by-law. Rale absolute, except as to secs. 9 and 10, with costs.

Bradley v. Terry.—Ejectment. Motion for new trial. Rule nisi
discharged.

June 22, 1861.

Tabor v. Corporation of Scarborough.—Motion to quash a by-law
levying a school rate. Rule nis’ discharged.

Keachie v. Burns.—Rule nisi refused.

Reg. v. Gullespi~.—Motion to discharge prisouer from contempt.
Prisooer to be discharged on payment of all custs, and on filing

affidavit of compliance with mandamus, to satisfaction of a Judge
in Chawbers. .

COMMON PLEAS.
Present: Dzarzz, C. J.; Ricmarps, J.; Haocanry, J.
June 17, 1861.

Tidale v. Dallas. — Demurrer. Judgment for plaintiff, with
leave to defendant to apply to a Judge in Cbambers, within ten
days, for leave to amend.

Street v. County of Kent.—Special case. Judgment for plaintiff
on first point.
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Lioyd v. Clark —Demarver. Judgmeat for defendant, with
leave to plaintff to amend vn paywnent of costs withia & moutb.

Campbell v. Erie.—Rule nisi to enter it made ah
Mu:r v. Laurie. —Demurrer. Judgment for plaintiffon demurrer.
Joseph v. Stirling.—Leave to amend on payment of costs.
Wilson v. Bleker.—Rule nisi for new trial refused.

Back v. Whitney.—Rulo abeolute to set aside judgment foc irre-
gularity, with costs.

Atkinson v, Beard.—Rule nisi discharged with costs.

Hammond v. IHeward. —Rule discharged, and plaintiff to bhave
jaudgment on demurrer.

Abbott v. Skinner.— Appeal from County Court Frontenac, Len-
nox and Addivgton. Dismissed with ousts.

Thayer ¢t al. v. Strest and Fuller. —Judgment for plaiatiff on
demurrer.

[Py

Smith v. Burton.—Judgment for plaictiff on demurver.

Davisv. Levey ot al.—Appeal from a county court dismissed with
costs. .

Preston v. Teeigg.—Motivn to set aside verdict, and enter non-
euit. Rule discharged.

Alderdice v. Distin.—Rule discharged.
Seripture v. Curtis.—~Rule nisi discharged.

Mckle v. Oliver.—New trial on payment of costs. If plaintiff
elect to discontiaue as to defendant Stor.ey he may do so, and
retain his verdict against the other defendants.

Llowland v. Jennings. — Question as to whether 20 per cent.
interest on a note could be recovered on note after dishonor up to
judgment. Held, it could. Rule nisi discharged.

Cooper v. Ewart.—Rule absolute to enter nonsuit.

’n re Abbott.—Rule refused.

Present: Drarss, C. J. ; RicHaRps, J.; Hagarry, J.
June 22, 1881,

Harvey v. Pridham.—Judgment for plaintif. Richards, J.,
dissentiente.

Meagher v. Home Insurance Company.—Rule absolute for non-
suit.

In ve Cotter et al. and the Municipality of the Townehip of Dar-
lington.—Rule nisi to quash by-law discharged with costs.

Doks v. Tier et al.—Postea to plaintiff.

Spry v. Mumby.—Judgment for defendant on demurrer, with
\eave to apply to & Judge in Chambers for leave 10 amend within
s month.

Allnutt v. Ryland —Rule absolute to enter verdict for £255
15s. 9d.

Powell v. Bank of Upper Canada.—Rule nisi discharged.
Corbett v. Johnson. —Postes to defendant.

Corporation of Essex v. Park.—Stands for counsel for plaintiff
to say whether he will reduce amount of award to the amount
received by the treasurer for Lunatic Asylum tax, otherwise
award to be set aside.

Corporation of Essex v. Prince et al. —Unless plaintiff elect to
accept nonsuit by four days of next term, verdict to be entered
for defendant.

Gildersleeve v. Hamilton.—Rule nisi discharged.

Kerr v. Fullarton.—Rale av.olate without costs.

Purdie v. Watson.— Raule abrolute ‘o amend jodgment roil and
£. fa. goods on psyment of costs and of all costs consequent on

the issuing of the writ and £. fa. residus lands set asice.
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SELECTIONS.

T CASE OF ANDERSON THE FUQGITIVE S8LAVE.

T'he apphcation for the Writ of Habeas Corpna and Judyment con.
aidered; by Troman Tarrixa of the Middie Temple.

(Prom the Law Magarine and Revrern)

The application for the rule in Anderson’s case has raised
the must important point of colonial law that bas occurred
within modern times; vit.,, whether the Queen, by hier Court
of Qupen’u Bench at Westminster, has power to issue her pre-
rogative Writ of Hubeas Corpus ad swbjiciendum into Canada,
n respect of a watter arixing entirely within that province,
and over which the Canadinn courts have jurisdiction ?

. The counsel for the applicants hod 1o make nut the afirma-
tive of this very important question, and, in duving sn, their
argument would have bLeen muoch more lacid, and better
arranged, had it commenced with the must recent statute and
authority, and worked chronolugically back upon the older
statutes and authoritiex, until all that was relevant had been
ezbausted, and all the observations necessary for tire infor-
mation ot the court had been made. Such a courre would
have been not only in acoordance with the practice of our beat-
trained and most eminent advocntes, but have also had the
fnramo.uug sdvantage of putting the court in possession of the

atest judicinl tests, whereby it could accurately ascertain
the present legal value of the earlier cases.

But the ar7ument addressed to the court in Anderson’s case,
was differently cast. It commenced with irrelevant authori-
ties, nearly five hundred years old, about Calais, and, after
discussing whether the English Court of Queen’s Bench had

ower to issue a certiorars to Berwick, or & Aabeas corpus to

reland, Guernsey, or Jerray, or other prerogative writs to the
Isle of Man, and other British dependencies, this important
case was left by counsel fur the decision of the court. Nut a
single act of parliament either of the imperial parliament re-
ln.tmg to Canada, or of the Canadian leginlature, as to the con-
stitution, jurisdiction, or procedure of its courts of justice,
was cited ; omissions the more remarkable as their citation
would have saved the Court of Queen’s Bench at Westminster
a ?ut desl of unnecessary doubt and difficulty, and prevented
it from assuming a jurisdiction which, it is feared, will be not
only opposed by the Canadinns, but establish an evil prece-
dent, and tend to unsettle the amicable relations which at
present exist between this country and her North American
possessions.

The argument bad not, however, proceeded far before that
very learned judge, Mr. Justice Hill, wishing to rightly direct
it, called counsel’s attentiou to the stats. 14 G. III. c. 83, *“ An
4.ct for making more effectual provision for the Government
ot the Province of Quebec, in N. America,” and the 31 G. I11.
¢. 31, which divides the province of Quebec into Upper and
Lower Canada; the citation of which by the learned judge,
showed clearly that he wished to be infurmed how far recent
statutory enacturents had affected the jurisdiction of bis court.
Bat all the information he got from counsel was, * that the
latter statate treated the province of Quebee, which compre-
headed both Upper aud Lower Canada, a2 a colony and pos-
session of the crown of England.” Not a very profuund
obeservation, and certainly one not at all complimentary to the
Jjudge, who had the act of parlisment before him.

After the customary pause that usually follows the answer
of a judicial question, the counsel, #till persevering with the
original acheme of their argument, cited *Vatson's case, 9 A.
& E. 731 ; Vattel’s ** Law of Nations,” B. L ¢. 18, p. 210; 2
P. W.75; 3 Bac. Ab. 424, 5th Ed. tit. Habeas Corpus; Rexv.
Cowle, 2 Burr. 834, 855 ; Grotius de Jure Belli ac Pacis, b. ii.

9; R!smer's Faed., vol, viii. p. 15, Lond 1709, vol. iii, part
iv. p. 135, Hague, 1740; Campbell v. HaR. Cowp. 204: and
were aboutz 10 procced further, when ancther learned judge,

— —— s e e

Mr. Justics Crompton, with characteristic acuteness, hiroke in
upon the argument, and called attention to the real point in
the cama, maving—'' You muost make out that this eomrt has
concurrent jurisdiction with the courts in Canada.” Where-
apun Cuckburn, C. d., also ohserved —* You must chuw thet
this court has the power of insuing the writ into n posse«siun of
the crown, in which there is not only an iodependent legisls-
ture but un indepondent judicatare.” To which the lenrned
counsel replied Ly way of petitio principdi, as fullows:—** The
faot that Canuda has buth nseparate legislature and judicature
maken no difference. The ruperinr courts in Englaud hase s
concurrent jurisdiction with the courts in Canada, as to issuing
writs of Aabeas corpma;” and immediately referred to canes
abmut the Isle of Man, R. v Crawford, 15 Q B. 613 ; the stat,
5 Q. 111, ¢. 26; Carns Wilson', enve, 7 Q. B. 984 (about Jer
sey), Dudd’s caze, 2 DeG. & J., 510, 8. C. 4 Jur. n. 2., 201
{atwo ahout Jersev), and in ez pirte Lees, Bl. Bl. and KL, 828,
S C.5dur., u. & 333 (nhout St. Helena the writ being refused).
At this juncture, Mr, Justice Hill, who during the citativn of
the last mentioned cases had evidently been pursuing a train
of silent reasuning, remarked, * When writa of corpus
were issued to Ireland, there was an appeal {rum the courta
there to this court;"* and Cockburn, O. J., immediately
stated—* Lord Campbell reems to have had considerable doubt
whether, in a case like the present, the weit of corpus
could be isaued. e said {El. Bl x El. 83}, 8.C,, 5 Jur. n.s.
334)—" It wan not at all explained in what manner our writs
of ervor, certiorari, or Aabeas earpus could be enforced in such
dependencies’ 't and, after & few observativns in reply fruom
the learned counnael, the Chief Juatice reiteraved—** The ques-
tion is, whether the issuing of this wril 1a net beyond the ambit
of our jurisdiction, and whether (he right of tesuing the writ is net
vested in another jurisdiction ; that s, in the courte of Canada.”
To tbis cuunsel made reply by erronevusly infurming the
court, that—** The coloaial courts in Cunada are establisbed
by charter of the Crown, sanctivned by thu Legisiature, and
further stated that the party (Andersun) was not in custody
under the commitment of any court which had power to try-
him ; nor was the cuurt asked to interfere with any judgment
or sentence of any court, but that the party ( Anderson) was
io custody ander the warrant of a local magistrate.”” Cock-
burn, C.J., having here obeerved—* I is a serious guestion
whether we should aliempt to exercise a jurisdiotion which we have
no means of enforcing ;” the argument ended. The judges re-
tired, and upon their return into cvurt—

Siz A. Cockaurn, C. J., ssid}—* We have carefully considered
this matter, and the result of our anxious deliberation is, that we
thiuk that the writ ought to issme. We are bis of the u
nience wAick mey result from the exercus of suth a surudiction. We
are also senzible that it may be thowght incomerstent with that higher
degree of colonial indeprndence, both in legulation and judicature,
which has been corrred mio effect in modern times wrth hoppy results.
At the same time, in establishing local legislative and judicial
authority, the legi-latare of Great Britain has not gone so far as
expiersly to abrogate any jurisdiction which the courts in West-
minster Hall p of issuing writs of Aobeas oo to any part
of her Majeety’s dominions; aud we find that that jurisdiction in
these courts has been asserted from the earliest times, and exer-
ctsed down to the most recent. We bave 1t upon the suthority of
Lord Coke (2 Inst. 53), Lard Mansfield, Biackstone, and Bacon's
abridgment, that these writs of Aabeas corpus have heen and are
to be issued into sl the dominions of the orown of England, when
it is suggested that one of the Queen’s suhjecta is illegally impri-
soned. Aund not only bave we these authorities in the shape of
dicta of eminent judges, and aesertions of text writers, but we

® Tha learned judge was quits correct. See Mryer v. Srnand, 2 . Wms, 251
clted post, p. 49.

1 Sec also Brac. Lib. 3 vol. 108, 107, par. 4 & 5, cited poef p. 57.

1 We give the judgment s cxisnm. 2ot only he-ause It is 3 uwdil ane tyreenrd,
but becruse this article nhould vet, for obvioua reasous, gv fofth $0 the world

without it
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havo the practical application of the dactrine in oases in very | not & habeas corpus ad suljiciendum,
modern times. The mare remarkable inatances are where the writ | regpondendwm, i, ¢., 8 process of the crown to

but a Aabeas corpus ad
bring in the

was lssaed to the islands of Jersey, Man, sad 8t Helena. Find. | Duke to answer a ehargo. Such & writ ad respondencdum is

fog, upon these suthorities, thet the pawer has been not only
asserted, but carried into execution as matter of practice, even
whers sn independent local legislature and judicature wers estab-
Hahed, we tAink that nothing short of a legislatsoe enactment, ex-
prasely depriving wr of this Jurisdiction, will warrant us w withhold-
ing tAe ezercise of it when called upon fo do so for the protsction of
the liberty of the subject. It may be that the legisiutare hae
thoaght fit to leavo & concurrent jurisdiction to be exercised by
the superior courts of this conntry and by the coloniel courts, as
thers is in this court and the other courts of Westminster lsll.
Wa oaa anly sct on the anthorities, and we felt that we should not
be doing right, under the authority of the precedents cited, If we
refused to issue this writ.” Rule granted.

8o far for the argument and jodgment in this important
oase; and it is worth noting that, uriniotho whole of the
discusrion, the learnd judjres, at we have abore shown, endea-
voured by svery means to ssosrisin their court’s jurisdiction ;
while the learned ecounssl for the applioants not only used
bold assertion fur argument, but aleo neglacted to cite either
the Imperinl statute 3 & 4 Viot. 35, or the Colonial staintes
2W. IV, o. 8, and 22 Vict. 0. 10, which are, by necess
jmplioation, opposed to the jurisdiotion of the sourt of Queen’s
Bench at Westminater.

Bat, before ing to lay the laet mentioned statutes
before the reader, it may be useful to shortly notice the Rabexs
corpus mots, 31 Car. I, 0.2, nod 56 Q. XL o. 100; aleo to
examine seriatim the nsture xnd value of the above mentioned
oases, premising that counsel for the applicants frankly ad-
mitted daring their argument, that no insance cowld be found
of a writ of habeas corpus ad suljiciendum going into Canada,
and that the court of Quesn’s Bench at Westminster had no
power to send such & writ either to Sootiand or to the Electo-
rate, all which Lord MansBeld bad stated in Rex v. Cowle.®

*“Tan Hanzse Corrus Acr” is the statate 31 Car. 11. 0. 2,
which was passed in the year 1678, and by it the wris runs
into any Oounae}’alatuw, the Cingue Ports, or other privileged
places within the kingdom of England, dominion of Wales, or
town of 7 Tiweed, and, the islands of Jersey or Guern-
#cy, any law or usage to the contrary potwithstandiog. Ob-
ssrve, no mention is made of Sootland, Ireland, he Plantations,
the Calonies, or the Isle of Man.

e smendment act is the atatute 56 G. II1.
¢, 100, which was passed io the year 1816, and the territorial
jurisdiction of that sct is— That part of Great Briluin called
England, dominion of Wales, or town of Berwick-upowTiweed,
or the Iales of Jersey, Guernscy, or Man.  Agsin no mention is
made of Scotiand, Ireland, the Plantations, or the Colonies;
but the Isle of Man is meationed for the first time, because it
had, about fifty-one years previously, by statute 5 G. IIL ¢.
26, been vested inalienably in the crown.

The raference to Tox Catais Wrir, 8 Rym. Faeed. 15, al-
though it cave Mr. Justice Blsckburn an excellont opiportunit
of showing his intimste and re-dy koowledge o Engliuz
nistory, yet, as an authority in Acvdersen’s cave, was altoge-
ther irrelevant and improper, Every body knows, or rather
believes, that the unfortunate Duke of Gloucester, the subject
of the writ, was kidnsppad, secretly hurried to Calais, and
confined thers in a prison for treason, by the command of his
king, and with the alleged assent of the Earls of Rutland,
Kent, Hantingdon, Nottisgham, and Salisbury, the Lord De
Speucer, and Sir William Sorope, who afterwards presented
to parlismont their appesl sguinst the duke; and, in order
that such appeal should be heard, procured the issuing of »
writ of Aabeas corpus, directed to the Earl Marshal of Calais,
to bring the Duke to Westminatar & answer the appeal. But
that writ was, as Mr. Jastice Crompton aey urately remarked,

* Rom v. Conole. Burr. 838

atill among the formule of ths superior courts of Westminster,
and in avery-day use when the presence of & prisoner in court
is necessaty ss a pardy litigant. The following ie & copy of
the Calais writ, which is given in order that it may be seen
that it and the modern writ in Chit. Practice Forms, p. 725,
are almost identioal; and that if the former, so the laster
should have been cited :

Da Hasaspo Taomax Drcex Quoucestsi® 4 PABLIAMENTUN,

A. p. 1397,
e, ez Carissimo Consanguineo avo. Tuonas
An. 31 R. 2. Cosits MamgscaLio, Caprranso ViiLs
ClL AR 2 woutRa Carusil, ef &jus locum femenlie—
P Im 22 Saintem.

Cam,

Carissimus Frater noetrr, Bowanors Conns RuUTLANDIE.
Dilect 1w noster, Tuosas Couns Kaxrix.
Carisrimus Frater noster, Jonax. Couss Huxrrraponis,
Dhtects Consanguines nosiri, Tron. Comzs Norysananirs,

Jonaxxss Conns Sonsmaznis, Jowaxn. Couss Bamun

#t Twonas Doxinvs Da Sexxoss, ac.

Delocins ¢t fidebss noster, Wirssstuvs 1 Sonor, Camera-
riNg noster,

Coram wobis, in prasenti parliamento nostro, inter alivs
appeliaverint Taonax Duokx GLOUONTRIE in pritomd
nostra, anb custodia westra, ds mandato noslro, srislintem,
de diverais produtionibus, per ipsum ot alios pradictos, conira
nos, elalum, covemam, &l dignilalewms mosiram, factis b

tratis.

PHIQUR APPELLANTES appellum suum pradictum se op~
tulerint, in parisamento nosiro pradicto. eundwm Ligem
¢t Comsuctudinem, in regno nostro Anglie ). ‘nus witatas,

ecuturs,

Nabis Aumiliter supplicando guitanus ipsum ducem ad re-
spondemdum $bi, SUPES, AT FELLO PREDICTO, COTEM nobis,
in eodm parliemente moiro, corporaliter wemire jubsre
velimue.

Nos,
Bupplicationi pradicte annuentes,
Vobis MANDAMUL firs.iter injumgentes, gudd profatum
Ducess 0ORaN ROBIS ¢f CONCILIO NOSTRO I3 PARLIARENTO
NOSTRO PRBDICTO, cuw omnai fertinaiiene gqud peleritss,
salvd ot sacurd vemive faciae, A RESPOXDRNDUMN PREFATIS
APPELLANTIBUS, SUPBR APPELLO SUO FRADICTO, sscunddm
legem ¢t inem pradicias, et ad faciendum slterive
et recipiendum guod, per XOR £T DICTUKX CORCILIUM NOS-
TRUN, 1IN TODEN PARLIAMANTO NOSTRO, de¢o tunc comfi-
gerit avdinari.
Et hoe nullatenus omiftatis,
Et habeatis ibi hoc Breve.
Teste Regs apud Westmanaaterium X XT, die Septembris,
Per ipaum Regem et Concilium in Parluamento.
The Calais wiit being now before the reader, it is clear that
there are threa priocipal and decisive objections againat ita
being quoted as an suthority in favoar of the rule in Ander-
aon’s case, vis. :—1st, It was a Rab. corp. ad resp., and not s
Aab. . ad sulj. 2od, It wes o writ per {psum regem ef con-
cilium in parliamenlo, and nat s King's Bench writ, issued by
the king’s Justiciarii Anglic. And 3rd, It was part sn(zjsmcl
of ope of the moat unconstitutional, atrocious, and marderous
transactions to be found in English history, and therefors
should never have been referred to in support of a modern

leﬁ right.

Rex v. Cowle, 2 Burr. 834 (1759), the ment arose o1
a rule 1o show causs why & writ of eas shoold not
issus to s certiorari directed to the Mayor of Berwick, to re-
move an indictment into the Coart of Queen’s Beneh st Weet-
mioster. [t was not & case of habeas corpus ad subjsciendum,
and, if it had been, it would not bave been an anthority ap-
plicable to Anderson’s oase, &8 .t aross in 1759, nearly ons
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huudlied and (hi;t_v ymu;; afu;' the passing of the twfire men- the crewn in 1765 and the gmrvhs\;o m;,rirmmi hy starate 5
tioned statute, 31 Car, 1. ¢, 2, «heseby the Couet of Queen's G. THL co 26 & 08, whershy the whole of the jedaml and soane
Bonch at Westnunnter wan empow ered to issne such @ writ of -uf ita dependencies were i isaably cented i the ceawn, and
lt;:bcm w B:_unc::,'uml th‘eegt'\'ulrs hﬁfu:}o t!ls'e‘pn»ggg uf‘ gh::' I‘v:r(-nme_ mh,wo;_t o N;]ﬂ {mi-d?ctiuuhuf the supsarine coarte st
abisve mentivaed imperin atute, . . 0. 83, which . Westminster, facts which seem to have been the und fur
recagoired the Canadian Courts of Civil and Criminal Judics.  the conrt’s decision ; fur, on reforring to the m;f:; of t}‘lc
tars. But notwithetending this, the eminent Chiel Justice, ’ case, we find the fulluwing marginal note, which is borne vut
Lard Maosfield, whe delivered the judgment, uttered the ful-| by the judgment :-—S-mbife, ** ‘That n writ of halwas corpus ad
fowing important passages. the Intter of which define and landjiciendum runn to the Isle of Mun, at any rate since the
explatn the power and juriediction of his Cuuet in geanting :ataml.e § 14 HL e. 26, by which the island in vested innlion-
tbq'wm uf haleas _n‘ m‘;.m (he; Plantations. . lll!e’x\\;\'ld. . T{lnt:nlxly in the king aud his successara;” and acoordingly we find
Writh becaune Uy e suppoasd s isu o the yart o€ the. 10 Heus theie wrie of Rl nvs o eiutd, wan mos Riven by
W N i} ¥ 112
king), such as writ:; of ma::g:muo, prebibition, Aabees :wpnsg t:eu::vic:‘:!y';::p:ml 'ia'r:ﬂ::#: :‘c:“S‘I ’é::,:‘l‘ ﬁv‘g." yz
nnd certi&?ti._ ¥° t"j:stmiaed by po cln;me in the constitution ; we nlso Hind that it waa exprennly given by the subsequently
given to Berwick, Upun a aruper care they may tsrue to every  pareed stutute, 56 6. 111, c. 100.
P > S N . . . . N
omiin of s e e, e i s Koyl amerin b e e b ol
Isle of Man, the Plantations, to Guernsey and Jersey, we 'mu) | parfe Leea EL. Bl and El p. 828, 8.C., 5 Jur. n. s 334 (1438),
v s » wan cited Ly the counsel fur the applicants, It wannot a

~and formerly it lny to Calais. Bul, notwithstanding the. Cyandian cane, and the learned chief justice, Lord Camphetl,
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power which the Court Rave. yut sohere they cannot judye of the g refusing the rule prayed fur, gave utterancs to the fullow.

caume or give relief, they wonld wot think propes lo interpose.
Therefore, n imprisunments in Guernsey and Jersey, in
Minorca, and sn the Plantativns, 1 have known complaints to the
&1ING IN counciy, and orders (o bail or discharge. Bur I po xov
RENEMOER AN APPLICATIUN POK & WRIT OF HABEAS CORPUS,
Yet cases have formerly happened of pereons illegally sent fiom

henee and detained there, where a writ of habeas corpus wut of

this Court would be !hepmfa‘m and moet effectual remedy.”
8o that, taking the whols of this oase together, and not select-
inﬁ isolated passages, it in claimed as an auchority againat,
and not in support of, the power of the superior courts at
Westmineter, to issue & writ of Aabens corpus ad suljiciendum
to Canade.

In support of Lord Mansfield’s opinion, wa may here con-
vaniently cite without commant the case of Fryer v. Bernasd,
2 P. Wos. p. 261, 262, M. T. 1724 {nof quoled in Auderson’s
case), 8 sequestration cane, in which it was held that, although
the Court of Chancery in Enghind might Iawfully grant a
sequestration agsinst & defendant in Jreland, becauvss the
courts of justice here had a superintendent power ovar those
in Ireland, and therefure that writs of error lay in B. R. in
Englund to reverse judgments in B. R. in Ireland; yet that
the High Court in Chancery io England could nof legally
grant & sequestration to the gavernor of Nerik Carolina, or any
other of the ins, because Plantation appeals were to
the king in eouncil, and not to tae tigh Court of Chancery in
Eogiand. The Lovd Chancellor, Lord Macclesfield, in giving
jadgment, esid—* But as to the sequestration to be directed
to the governor of North Carulins, or any other of the plants-
tions, the court doubted much whether such sequestration
shoald not be directed by the Ring in comncil, where alone an ap-

lies from the decreex in the Plantctions. For which reasen
it seemed, that in such canes the planter ought to make his
application to the king in council, and not to this court.”

The two cases, i. e., Carus Wilson's case, 7 Q. B. 984 {1845),
and Dudd’s case, 2 DeG. & Junes, 510, 8. C,, 5 Jur. n. 8. 333
(1857), in each of which it was held that a Aabeas corpus ad
sudjiciendum issued by an Euglish court could run in Jersey,
may be conveniently considered wigetber, as both admit of the
same soswer—namely, that sach of them was decided after
the passing of the statutes 31 Car. 1. ¢. 2, and 56 G. [IL. c.
100, which expressly enact that Jerrey shall be suliject w the
English writ. Thees casea were, therefure, ot in point fur
the spplicant.

Crascford’s case, 13 Q. B. G13, was decided in the year 1849,
and, althuugh it was referred to by the learned couneel fur the
spplicant, its relevancy is not spparent. It was an applica
tiun for & &abeas corpus ad subjiciendum, o be directed w the
goveraor of the lals of Man. This island wae ps .chased by

ing expressions as to the deubiful juriadiction cf hia court:—
« This was an applicativ.. for & ruls for & writ of ervor, or fur
a certiorari, ar for & writ of habeas corpus, for the purposs of
quashing & conviction of the sapreme court of the islunct of
St Helens, Sous ~'4 pracedents of writs issued out of this
cour to the Frencn avminions of our carly English sovereigns
were cited to show thas such writs might lawfully issue. No
precedent, hnwever, of any such proceading, with rexpact to &
dependency Jike St. Heleaa, was brought before ua; and it was
nt at all explained in what manner our sorile of errer, certiorars,
or Aabeas corpus, comdd be exforced in such dependencies.®

{Fhe conclurion in Auguat number.)

LORD CRANWORTH'S BILL TO AMEND THE LAWS
RELATING TO CHARITABLE USES.
(Fvom the Sbliciter's Journal )

The mortmain acts mny be regarded in three distinct phasea
~according as we consider their contravention of the rule
sgainet perpetuitien ; the nature of the property to which
they velate : or the administration and judicial procedurs
henat adnpted to the effective working of enrpurata or charitahle
institutions, The present ohservations are intended to apply
only to the second of these heads of inqeiry.  The distincticn
of property into reel snd personai, which runs throughout der
eatire jurisprodence, has been, perhaps, in no branch of law
more priductive of inconvenience, than in that of which we
are now treating. This camplication has heen in a great
meneure owing to the apirit in which the judges have endeas-
oured to carry out provisiona of the Mortmain Acts, and the ac-
uteness which they have consequently ehewn in pringing caxes
within their parriew, notwithstandiag that the general leaning
of the Courts is against u wide application of the. doctrine of

vitable conversion. But the main cause of the intricncies
of the Isws of morimain is to be attributed ta the difficaliies
that always artend the applicstion of thia doctrine.  The
Mortmain Acts apply to donationa of real estate, ot of property
mvauriag of realty. Pure personalty is lefi, as at common
law; wholly in the power of its owner. to be granted hy will,
ur by & transsction infer vions, without any ceremony being
required to perfect the grant except what the law may requirs
in care the donation were made to a private individual. Very
many canes, however, have accarred in which land has been
directed to be converted into money, or, € converso, in which
money bas been directed to Le invested in laud, and great

© This i3 & trus test of jaclsdiction, as is shown by Bracton, b, 111, ful, 106, 10¥
par. & & 5, post, p. 8.
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dificulty has thus arisen in applying to such cases the equitable
doctrine of coaversion, and determining whether the subject
matter of the donation were sufficiently impressed with the
character which the donor intended to impart to it. 1f money
were directed by a testator to be laid out in the purchase of
land for charitable uses, the sum so bequeathed became, in
the eyes uf equity, real estate, and the Lequest was, therefure,
void. The direction as to its conversivn iuto realty, huwerer,
might not be sufficiently imperative to alter the legal incidents
of the subject of the grant; and heace great litigation has
frequently arisen between therepresentatives of the dunorand
the declared objects of his bounty. Mureuver, a donation
might have been intended to be made out of personalty ; but,
if it becomes necessary to resort to the real estate of the dunor
so far the gift fails, Before directing the attention of the
reader to the remedy for these evils, a brief statement of the
origin and development of the mortmain laws, and of some
of the cases in which their application has been found most
difficult, may facilitate a ri?ht comprehension cf the necessity,
as well as of the efficacy, of the remedy we propose. This is,
indeed, almost too obvious to require much advocacy, were it
pot s0 long overlooked. It appears to us to consmist in the
abolition of the distinction of possessions into real and personal
00 far as the Mortmain Acts are concerned, and the enactment
of a single comprehensive measure which will apply equally
to all descriptions of property.

Corporations had at ..;mmon law a capacity to take lands,
but not withoat a liceuse both from the lord of the seiguiory
and from the Sovereign, the lord paramount of all estates i
the kingdom. Under the feudal law, the lord of a seiguiory
was entitled to certain services or finea upon the succession of
the heir, or the marriage of a daughter, of his tevant ; and if
the latter attem to settle or alien the land in any manver
that would abridge these privileges of the lord, the latter could
euter for a forfeitare, the tensnt having thus committed a
breach of fealty, in violation of the terma of the feudal com-
pact. But a corporation had no daughters vpon whose mar-
riage the lord could obtain the usual reliefs, nor heirs, since
in coustruction of law it never died, and *‘ Nemo et Accres
viventis.”” The alicuation of lands to such a body being thus
& virtual renunciation of all seignorial claims, a license from
the lord and from the Crown was necessary even at common
law. A similar dispensing power existed in the civil law,
which ordained that a special privilege was indispensabls to
euable a corporation to take lands. Collegium, s nullo Zm’ali
privilegio subnizum 3it, Aeereditatem capere mom posse, dubium
non est, Cod. 6, 8, 24.  Tha English legislature added other
restrictions, upon the greund that lands thus alienated were
removed from the active use of commerce for a period beyond
that allowed by the rule against perpetuities. The true reason,
however, why alienations in mortmain were discountenanced
by the fe nobility of the middle ages ias probably to be
ascribed, nct 50 much to the re, which the aristrocacy of
that period entertained for the interests of commerce, as it is
to their losees of aids, reliefs, &c., before-mentioved, and alno
to their jealousy of the growth of ecclesiastical power. Of the
many ex 3 tol'tboprimu{mof&bowotdﬂoﬂudn
offered by Sic Edward Coke, 1 Inst. 2, the most probable is
the one preferred by Blackstowe, vis., that religicus persons
being dead in law, lands holden by them were in morfud
manx. The term is at present used to deacte all the posses-
sions ofeﬂa-uionvhqzhcr these be religious or lay, and
is used chielly %0 express the dead and unserviosable character
W 80 far as the purposss of commerce are

. Our readers are, of course, aware that most of the

liar complications of Eoglish law, and its administration

in the distinct chanvels of law and eqaity, have arisen from
the conflict for pre-eminence that has 20 long existed between
the common avd the civil law. The statates which directly
or indirectly affect alienations in mortmain indicate, like so

many legal epochs, the successive atnges of this juridical con-
test, and illustrate the gradual development of our present
law of real property.

Magna Charta (9 Hen. IIE, c. 36) was the first mortmain
statute. It forbids the giving of lands to religious houses,
which were almost the only corporations then in being. The
statute 7 Ed. I, c. 2, extended tha prohibition to grants made
to the secular clergy. Notwithstanding this statute, however,
grants to such corporativns ure only vuidable and not void,
uuless they be mmr: for charitable nses, within the meaning
of the statute of 9 Geo. I1.,, c. 35, in which case they are absy-
lutely void. A leane fur twenty, or evea ninety-nine years,
appears not to be within the former statate, but the law is
otherwise as to lease fur a long term. The statute 13 Ed. I.,
provided that religious corporations should derive no benefit
from recoveries, and the same bodies are excepted in the statute
Quia Emptores, 18 Ed. 1, c. 1.. by which tenants obtained full
power to alien their lands. The 15th Rich. II., e. 2, likewise
exempts religious houses from the beuefit of trusts. This
statute was the first Mortmain Act passed in respect to lay
corporations ; it extended to these tke provisions of the statute
7 Ed. 1, c. 2. The statute 23 Hen. VIIL,, c. 10, which is the
Act a}dnst superstitions uses, prohibits alienations of land
made for devotional purposes to non-corporate bedies, such as
churchwardens, &c. Such donations, it appears, were not
within the previous statutes of mortmain, and were not void,
although constitating a perpetaity. This was allowed pro-
bably ou the ground of the prevaleace of the custom. The
statate 9 Geo. IL., c. 36, completes our list of the Mortmaia
Acts. The object of that Act, however, is not to prevent
alienations in mortmain, but to prescribe certain formalities
to graats of land for charitable purposes. Alienations in
mortmain were not made void by the statutes passed prior to
this Act, 80 as to let in the graator or his heirs, but amounted
to a forfeiture of the lands to the superior lord. Mésne lords,
howerer, as also the sovereign, the lord Jnnmount, couid dis-
pense with their own privileges— Quilibet renunciare
Jurt pro sz introducto. A license from these was, therefore,
efficacious, notwithstanding the mortmain statutes. After the
feudal tenures were abolished by the staute 12 Car. 11, c. 24,
the value of a seigniory became much diminished. Moreover,
few mesno seigniories existed even at that period, owing to
the long operation of the statute, Quia Emplories, which has
prevented subinfeudation. The statate 7 & 8 Wil. IIL,, e. 37,
accordingly, bas vested in the Crown alone full powers to dis-
peose with the statotes of mortmain. Bat, as at commoan law,
no devise of lands was good, and as corporations are expressly
excepted in the statute of wills, 32 Hen. VIII,, c. 1. ao devise
lands to a corporation was valid until the statute 43 Elis. c.
3, allowed such devises ip casen of charities. This exception
has been greatly narrowed by thestatute, 9 Geo. I1. c. 36. The
first section of this stutute evacts that no manors, lands, or
hereditaments, chattels, or sums of money to be laid out ic
the purchase of lands, shall be given or granted to any person
or body politic for the beuefit of any charitable uses whatso-
ever, unless the conveyance be by deed indented, sealed, and
delivered in the presence of two wilnesses, twelve months
before the death of the graator, and enrolled withia six months
pext after ita execation. The same section also enacts that
donations of stock, 40 be valid, should be completed by an
actual transfer six months before the death of the domor, and
that all graots of fand and of money or stock to be laid out in
the purchase of Jand, be made to take effoct immediately in
poseession for the intended cbaritable uee, and be without any
power of revocation or reservation whataoever for the benefit
of the donor. The second section exempts grants for valsable
cousideration from the previoas provisions as to the sealing
and delivery of the deeds of grant and as to the transfer of
stock at the specified periods, res 'uﬂ.b'fonunwwr'o
death. Sach deeds, however, are equally as liable to all the
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other furmalities required by the met, as if they comprised
mere voluntary grauts. The third section of the Act pro-
vides that all deeds, not in accordance with the prescribed
formalities, shall be null ard void. The fourth section ex-
empts from the purview of the Act the two Universities and
the colleges of Eton, Winct. ‘er, and Wesminster.

A general impiression having prevailed that all the conditions
preacribed by this Act were waived by the second section as
to cases uf purchases made by charities, a general disregard
of all the {urmalities prescribed by the first section frequently
occurred in sueh cases of purchase. The Act 9 Geo. 1V, ¢, 83,
was passed to remedy some of these wistakes. It dues not
apply to deeds which coutain a reservation in favour of the
grantor, and it has vuly & retrospective operation.  The chiefl
object of Lord Cranworth’s Bill, which is now before Parlin-
ment, i3 to dispense in future, iu cases of purchase, with most
of the formaliuen required by the Act of George I1. The first
section of the Bill propoeses that n. deed or assurance hereafter
to be made fur charitable uses, shall be deemed void within
the meaning of the Act of George IL, by re.asun of aut being
indented, nur by reason of reserving to the grantur a nominal
rept, mines, easements, covenants as to repair or enjoyment,
or a right of eniry on breach of such stipulations; nor, as
regards copyhoids und customary freebolds, for want of a deed;
nor, in cases of a purchase for full ideration, by reason of
the consideration counsisting of a rent reserved to the vendor
or to any other persan, pravided that in all reservations the
owner or vendor shall reserve the same bencfits for his repre-
sentatives as for himself. The second section provides that
when the uses of o deed of conveyance are declared hy a
separate deed, the enrolment of the Fnttcr alane is in futare to
be sufficient. The third section validates all past deeds made
for full walue, under which possession is now held, if sach
deeds were made to take effect immediately in possession,
withoat any power of revocation, aud if such shall be enrolled
(if not e0 aiready) within twelve months sfter the passing of
this Act. The fourth section provides that if the uses of such
deeds have been declared by separate deeds, the enrolment of
the latter alone will be sufficient.  The fifth section provides
that the Act is not to iavalidate any deed otherwise good, nor
to apply 0 deeds already avoided or sought to be avoided
in due course of law. The acknowledgment of deeds thirty

ears old, and of any other deeds, which it is impossible to
zave scknowledged within twelvre months after the passing of
the Aet, is aleo declared ua prior to enrolment. The
last scotion of the Bill exempts from its provisions, Ireland,
Sootland, the two Universities, and the Colleges of Eton,
Winchester, and Westminster.

The case of Jeffries v. Alexander (7 Jur. N. S. 221), decided
by the House of Lords last session, illustrates very clearly the
various complioations to whick the present state of the law of
mortmain has given rise. In this case a deed of curenant was
executed by A. B. fire years before his death, whercby he
sgreed that he would 1a his lifetime, or that his executors
should within twelve months after his decease, but sabject to
the payment of his debts and legacics, invest a certain sum of
money in Consals, in the names of trustees, for certain chari-
table uses. Part of the property left by the covenantor at his
death consisted of personalty savouring of the realty. The
House of Lords ( Lords Cranworth and Weasleydale dissenting)
held, reversing the decision of the Lords Justices, who had
reversed that of Sir J. Romilly, M. R., that the deed of cove
nant, 80 far as the chattels real were concerned, was within
the meaning of the third section of the Mortmain Act, and,
therefore, void; although the deed did not ex facie violate the
prorisions of that etatute. Where the procecds of an estate
devised to be rold were hequeathed in trust fur charitable
pu Lord Havdwicke held the bequest void, although
such a bequest had no tendency to bring the lands into mort-
main ; Aldorney-General v. Lord Wrymouth { Ampd. 25). Op

the other hand, if & testator whose assets consisted exclusively
of a bond due from a deceased obligor, were 1o make any
charitable bequest, the real estate of the vbligor would be re-
sorted to if necessary for the purpose of discharging the
bequest, Fuone v. Blount (Cowp. 464). The principle of this
case, however, which was cited by Lord Cranworth in support
of his dissent in Jeffrics v. Alexander, appears to be easily dis-
tingnished from that afirmod by the latter case, inasmuch as
the resort 1o realty for satisfaction of the bequest in Jeffries v.
Alexander, was rendered necessary by the dunor’s own acts ;
but in Fonne v. Blount, this necessity was owing ® the nature
of the property of a party who had nothing to do with the
hequest, and who could not, therefure, Ve affected by the
Mortmain Act. In Muarrison v. Harrison (1 Russ. & M. 71), a
vendut’s lien fur unpaid purchase-mnvuey was held to e un
interest within the meaning of the Murtinain Act; inasmuch
as the vendor, like a mortgagee, bud the legal estate, until a
convegance was perfected.

Assets are never marshalled in favour of charities: Vagg v.
Hadyes, (2 Ves. 53). Such hequests, moreurer, fail in the
propaurtion in which, if valid, they should have been paid out
of realty, or out of personalty savouring of reaity, such as
mortgages, leaseholds, &c., Atlorney-General v. Tyndal (2 Eden.
597)." But a testator may direct his charitable bequests to be
paid exclusively out of his pure personalty, and the Court will
give effect to his intention ; Rebinson v. Geldard (3 Mac. & G.
735.) In Tempest v. Tempest, 5 W. R. 402, a testatrix by her
will gave her real estate to trustees upon certsin trusts, and
amongst divers specific and pecuniary bequests bequeathed to
the same trustees such a sum of moaey as when invested in
consols would produce a ocrtain clear aonual income upon
trust for certain specified charitable uses. She also directed
that the said charitable bequests should be paid in precedence
of other pecuniary legacies bequeathed by the same will out of
such part of her perscnal property not specifically bequeathed
as was b‘{ law applicable for charitable purposes, and she gave
the residue of her personal property to the ‘rustees upon
the trusts in the will mentioned. By anorder of Wood, V.C.,
on forther consideration it was declared that the debts and
fuuneral expenses of the testatrix, and the costs of the sait for
administering her estate, were primarly ‘Rytble out of her
personal estate savouring of the realty. :‘fround of this
decision would appear to be that the general rule against
marshalling in favour of charities was neutralized io this case
by the demoustrative character of the charitable beqaests ;
demonstrative legacies not being lisble to abate ratably with
geueral or pecuniary legacies on s deficiency of assots. ( Fide
* Smith’s Cora. Real and Per. Pro.,” §826.) On appeal from
this order, the Lord Cbancellor held that the testatrix did not
indicate an intention of exempting the pure personalty from
its usral liabilty to contribute ratably with the personalty
savouring of the realty to the debts and funeral expenses of
the testatrix and that, therefore, the charitable bequests could
be enforced only against the portion of the pure personsity
which remained after such a deduction. The principle of this
decision appears to be that the rule against marshalling in
favour of charities is not to he waived, except upon the ex-
pression of a clear intention in a will to that effect, and that
s bequest of a demonntrative legacy out of a fand of pars
personalty is not a sufficient indication of such au intention.
Thesecases, and especially the judgmentsinJeffries v. Alexander,
clearly depict the complications which the distinction of pro-
perity into realty and personalty bas produced in this brauch
of law.

The laws and procedure relatiog to the administration of
charities are in & very unmtis{actory state, notwithstanding
that the reports of cummissianers on the subject fill twent
eight volumes folio, and covcr 28,000 pages. Upon thia bran
of the laws of charites we do not ofier asy comments at pre-
sent. 'Wo merely suggest that, while the administration of
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oharitable funds is, no doubt, wholly distinct in its juridical
velations from the laws which should regulate charitable
donations and bequests, yet we would gladly see the whole
mechanism, as well as the theory, of charities provided for by
a single comprehensive enactment. Partial legislation is sel-
dom desirable. By the Endowed Schoul Act of last session,
trustees of schools were bound to open them to Dinsenters,
without imposing any conformity to the Church of England.
As an alleged corollary to this Act, the Trustees of Charities
Bill, lately before Parliament, propoeed that thg appuintment
of the trustees of schools should be made withont reference to
raligious qualifications. This Bill, if passed, might have been
slso found to be unequal even to the ubiject of its author, as
also wanting in harmony with the other parts of the aystem
But if the administration of charities was provided fur un the
same principles, and by the same statute that regulated
charitable dunations and bequests, the chances of an incun-
gruity between the theory and the working of these institations
would be greatly obviated. We regret that Lord Cranworth
does not propese to deal with the whole law of mortmain, and
submit s single comprehensive measure, which would be cal-
culated to obriate the existing causes of difficuity. We do not
soe why purchases made by charitable institutions should be
lmbjactoJ to peculiar restrictions as to the formalities of con-
veyancing. If the accamulation of wealth by charitable
ocorporations should be discountenanced upon grounds of pub-
lic policy, let the law declare this. Bat is is somewhat absurd
to allow these corporations to take as much personalty, and
buy as much realty. as they can, but sulbject to restrictions
which are necessanly mnbl’uome and also frivolous,

The main caunse of the intricacies of the laws of mortmain
is, doubtless, to be referred to their ~pplying merely to grants
of veal'y. The first Mortmain Acts applied only to donations
of land, as the personal property in the :ingdom in those timea
‘was comparatively trivial, and incspable of conferring political

er upon its rs. The subsequent Mortmain Acts
ollowed in the same track, and thu: . in the Act of George the
Second, we find no mention of Dersonal property, except such
as is directed to be converted into realty, although at that
period the personalty of British subjects was of very consider-
able valuoe. I the principle, then, of the Mortmain Acts be
politic, they should, surely, spply to that description of pro-
which at present coustitutes so large a portion of the
national wealth. The importance of extending their provisions
to personalty is still greater than can be indicated by any
estimate of the relative value of the personclty and the realiy
of British subjects, since the rexl estate which is not tied up
in family settlements, and which alone can be granted to
charitable or any other uses, is the only realty which the
Mortmain A<ts can affect. This amount of realty is, we may
assame, at any given time, not & very large proportion of the
whole landed wealth of the kingdom. On the other hand, the
proportion of the whole personalty of British subjects, which
is pot out of the reach of transfer or donation, is always very
great, and it is with this amount the proportion of disposable
realty is to be compared. The laws of mortmain, then, have
provided only for that part of the national wealth which, in
to our present inquiry, is far the lees valuable; while

the distinction between realty and personalty, which these
laws recognise, bave been, as we have shown, productive of
immense litigation. Land, indeed, affords, by reason of its
indsstructibility, a basis of peculiar value for the adjustment
of political rights, avd for securing an independence for an
unborn generation; and to this limited extent we consider
that the distinction which our law takes between real and
personal property, has bad very beneficial results. But when
w3 find this distinction unvecessarily maintained in other
braoches of law, we shoald recur to first principles, and not
Pperpetusts an undue exteasion of antiquated and subtle rules
10 8 stats of society and of pational wealth, to which those

distinctions were not originally intended to apply. Our mort-
main laws, then, it is obvicas, should equally relate to per-
sonalty and realty. Moreover, the equitable doctrine of con-
version has so confused the boundaries of real and personal
estate, that unless the former species of property greatly pre-
ponderated in value uver the latter, the expensive distinction
should be abrogated. It bas not been our intention to have
discussed in this paper the political phases of the laws of
mortmain. The present principle of these laws is perhaps
rufficiently sound, as after # license is obtained by the intended
donee, the sulject has full power to grant away all his pro-
perty during his life. or at least hefure the perind likely to
precede tho approach of his last iliness. The law ordains,
wisely, we think. that a testator should not selfishly enjoy his
property during life, and then, on his death bed, with a view
to his own spiritual good, cheat his relations or expectant
heirs, or other realtives. This rule of public policy is not
likely to conflict with the religious opinions of any class.
But, whatever may be the principles of public policy which
the legislature shall adopt for its guidance as to the laws of
mortmain, it is, we think, an jodispensable condition to the
salutary operation of those laws, that they should make no
distinction between grants of real and of personal property.

— —

DIVISION COURTS.

T0 CORRFSPONDENTS.
All communicetions en the subject of Dirision Cwmerts. or having any relation to
Mp%mh/dmbln“b “ The Edstors of the Law Journal,
AU other commumications are a3 Aitherto (o be addressed—* The Blitors of the
Law Jeurnal, Tironto.”

THE LAW AND PRACTICE OF THE UFPPER
CANADA DIVISION COURTS.

(Continued from page 147.)

Thus by operation of law certain Court Divisions may be
established, as for & junior eounty, and will continue as
they were before the separation, until aitered by order of
sessions. But as the number, limits, and extent of such
divisious, and the designation of the Courts will in general
bat ill accord with the new order of things, the obvious
duty of the magistrates assembled at the first geueral
Quarter Sessions of the Peace for the new (junior) county,
is to exercise the power given to them by the act for the
appointment of new divisions for the county. The words,
 untid the justices,” &o., plainly assume that such is to be
done at an early day; in the meantime provision is made
by the clause for countinuing the Courts as established, and
the business thereof. .

As regards a senior county, on the dissolution of a wuion,
section 14 enacts, that—

“ At the first sittings of the General Quarter Sessions of the
Peace for any senior county, after the issue of any proclamation
for separatiog a junior from a senior county, the justices there
present shall appoiot the number (vot less than three, nor more
than twelve), the limits, and extent of the several divisions within
the county, and the time when such change of divisions shall take
efect; baut if the justices do not make such chaoge at the first
sittings, they may do 20 at any other sittings of such Court, and
» Jess mumber of justices shall not rescind or alter any resolatioa
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or order made by a grester number under the provisions of this
section.”

The language of this section is, it will be noticed, express
and positive. The justices of the senior county shall (the
direction is imperativc), at the first sittiogs of the Court of
Quarter Sessions, appoint new Court divisions, as under
section 8; and, morcover, shall appoint the time when
such change of divisions is to take effect. The justices
neglecting to muke the change at the proper time, are not
indeed concluded from acting, but the permissivn to do
00 at another sitting would not justify the owission to
perform the daty at the first sittings of the Court.

Every order of sessivas altering Court divisious ought
to be made to take effect at a future day, and so appear on
the face of the order. Sudden chavges in the Court
divisions would produce confusion in the business of the
Courts, and cause public inconvenience: and a reasonable
ioterval should be allowed between the pablication of the
order, and the time it is to take effect, to cnable proper
arrangements to be made for continuing to completion
pending business, and to give the officers of the Courts
affected, and to the public resorting to the Courts, timely
notice of the change.

That such orders as these were not designed by the
Legislature to come into force at once, may be eollected
from the language used in the 11th and 14th sections: and
indeed the practical difficulty attendant on an abrupt change
is 80 obvious, that it need not be enlarged upon.

While ample power has been given to justices in sessions,
for iocreasing the number of divisions, for consolidating

" two or more, or for taking a part from one division and
adding it to another to suit public convenience,—their
every act in respect to these Courts, is subject, as we have
soen, tc this general restriction, that “a less number of
justices sball not alter or rescind any resolution or order
made by a greater number ”’ (secs. 8 and 14). This, io
the nature of things, would probably be held as law—the
express provision gives emphasis to the prohibition. Altera-
tious skhould be sparingly made in established Courts, and
then only on public grounds. Coonstant changes in the
local Courts are most embarassing to sditors, and disturb
the general economy of the Courts. « Orders and resola.
tions”’ are both named, the Legislature probably having in
view not only orders for appointiog and altering Court
linits, but also correlative resolutions of a precautionary
character—such, for instance, as would prevent the body
of magistrates in a judicial district being taker unawares,
aud changes made which would ultimately be disapproved
in a full Court of Quarter Sessions. Iu view of the pro-
vision veferred to, the name of every magistrate present,
whea any order or resolution uunder the act is psssed in

Quarter Sessions, should appear in the minutes of the
Court.

The following scction provides for a separate record of
all orders of sessions relating to the appointment and
alteration of Court divisions :—

*The Clerk of the Peace, in a book to be by Lix kept, shall
record the divisions declaved and appointed, and the time and
places of Lolding the Courts, and the alterations from time to time
made therein, and he shall forthwith transmit to the Governor &
copy of the record.” (Sec. 15.)

This record may be made by entering the orders of
sessions with a proper caption, shewing the Court at which
they were made, aud the names of the n:agistrates present.
The places of holding the Courts cannot be entered by the
Clerk of the Peace, till be is informed thercof by the judge,
whose duty it is, under the 6th section, to appoint them.
As to the times of holling the Courts, it is not so clear
what is the proper course; it may be that instantly the
entry is to be made “once io every two months,”’ in such
and such Courts, and “once in every six months” (or as
the case may be), in such divisions as the justices (acting
under sec. 7), may certify to the expediency of holding a
Court less frequently than once in every fiwo months; or
that the Clerk of the Peace first receives information from
the judge, and then makes the entries. The justices’
certificate has no force without the order of the Governor,
which order is communicated to the judge ; and the judge
may, in his discretion, hold any Court oftener than once in
two mouths; so that it is he only who can give full infor-
mation to the Clerk of the Peace. And therefore the last
suggested mode of complying with the requirements of the
clause seems the more correct—indeed the only one that
will emable full entries to be made in harmony with all the
ensctments.

The entries in this book are of such a public nature, that
an examined copy or extract therefrom certificd as such,
and signed by the Clerk of the Peace, would be adinizsible
in any Court of Justice, or before any person baving, by
law or consent of parties, authority to hear, receive, or
examine evidence (Consol. Stat. U. C., cap. 33, sec. 6).

Intimately connected with the duty of appointment and
altcration of Court divisions, is that set forth in section 7,
as follows : —

«If the magistrates of any ci-unty in Qusrter Sessions assembled,
certify to the Governor that in any division of the ccunty, from
the amount of business, remoteness or insccezsibility, it is expedi-
ent that the Caourt stould be held 5o often as cnce in every two
months, the Govenor in Council may order the Court to be held at
such periods as to hix scems meet, and may revoke the crder at
pleasure, but 2 Court shall be held in the division at least once in
every six months.”

Where a judicial district is extensive and portions of it
but thioly populated, the public interests may require the
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formation of & Court division in a remote or isolated
settlement, perhaps approachuble only at some seasons of
the ycar, while to hold a Court in such a divisiou six times
in the year would be uncalled for and unoecessary, the local
magistracy, who have the best means of knowing, are made
the judges of this, and may certify as to the expediency of
reduciog the number of Court sittings. The considerations
upon which this question of expediency is to be resolved,
are—1. The amount of business for the particular Court :
2. The position of the division as to distunce from the more
settled parts, 1. ¢, its “remoteness:’” and 3. Its unap-
proachableness ; not absulutely, of course, but its compara-
tive inaceessibility.  If, then, the particular locality would
furnish only a few cases in the year, or is far away from
the business part of the county : or, from want of roads or
other causes, is accessible by the ordinary modes of con-
veyance, only in midsummer or in sleighing time—these,
or any one of these fucts, would formn grounds for a certifi-
cate under the section; and two or all three of them
prevailing. would shew the inexpediency of heolding more
than two Courts in the year. To occupy the judge’s time
in holding such Courts, would be to provide for the possille
accommodation of the few, at a certain loss to the many.

It will be seen that magistrates acting in Quarter Sessions,
are invested with very extensive power for the appointing
new divisions, thus calling Courts into existence, as well as
for altering, from time to time, the number, limits, and
extent of existing divisions : and this power, like all powers
in law, must be duly execated at the times, and in the
manner, and to the extent, prescribed by the statate ; and
magistrates have no authority out of the act, in respect to
the Division Courts. So that if the power be not duly
followed up in any act or order of session, it would be
without authority, and so void.

(7o be continued.)

CORRESPONDENCE.

A FEW MORE * VEXED QUESTIONS.”

Auvother letter from Mr. Darand, which is given below,
will be read with attention by every one interested in Divi-
sion Court Law. Our readers will thank the writer for
the interest he takes in courts, of which the profession
generally tuke little notice. Few members of the profession
gratuitously undertake the labor of an effort to promote
what is sound in adwinistratinn in these tribunals: and
yet in the aggremate they embrace a very large share of
the law business of the country, and affect the rights of
thousands.

The questions which Mr. Durand notices will set men to
thiok, and must but be contributory towards settling the
questions of law which these points embrace.

To exhaust the subjects suggested would involve more
time and larger space than hus been allutted to this depart-
went io the Law Juurnal ; and nothing more can be ex-
pected from a law periodical, under the circumstances, than
a brief notice rather than a legal essay—holding vpen its
columns, as we do, to all comers who are capable of con-
tributing to the discussion of the topics suggested, and
willing to tuke the trouble to do so.

On the fiist question—our present leaning is towards
the broader construction of the jurisdiction clause. The
words ‘all personal actions,” in sec. 35, are commonly
used in contradistinction to rcal or mired actions; and
under the first division of this clause, only three questions
need be answered to determine jurisdiction: 1. Is the
action a personal action 7 2. Is the amount claimed £10
or less? 3. Is the action within any or the exceptions in
sce. 54?7 If the answers to the first and seccond be in the
affirmative, and to the third in the negative, the Division
Court hus jurisdiction. Then the residue of the scction, if
taken according to its literal and techuical meaning, will
include several causes of action which, if we rightly under-
stand Mr. Durand, some of the judgzes have held not to be
within the jurisdiction. The 199th section, providing for
suits in cases of absconding debtors, uses the words, ¢ debt
or damages grising on any contract, express or implied, or
any judgment,” and if the narrow construction of sec. 53
prevailed, would give a larger jurisdiction ia the case of
abscoonding debtors, than in other cases, which never counld
bave been intended. Any new question now arising in
the Division Court Act, should be resolved on the act as it
is: seeing that the Legislatare has provided that if the
provisions of the Consolidated Law are not in effect the
same las the repealed acts, the Comsolidated Law shall
prevail.

We however invife discussion on this important question
of jurisdiction.

2nd. This question is surrounded with difficulty. Our
present impression is, that & summons sued out would save
the operation of the statute for a year, and longer if con-
tinned by an alias. Alias and pluries summonses are
recognized and sanctioned by the rules of practice.

We are disposed to agree with Mr. Durand’s view as to
the third question, and have noted the point fur further
examination. The case of Harrison v. Breya, reported in
our last number, bas a bearing on this point. We are not
altogether satisfied with the decision in Duggan v. Kitson,
as reported.

With renewed thanks to Mr. Durand for bis communi-
cation, we commend it to the attentive perusal of our
readers.

To the Editors of the Law Journal.

Toroxto, May 20th, 1861.

GentLzweN,—I now send you a few more “Vexed Ques-
tions” arising in the practice of the Division Court Law. They
are by no means all that have been noticed by me; but the
following, with those alluded to in & former number of your
Journal by me, are the moet important.

Ist. A question cften arises in division courts whether a
suit can he entertained for more than £10 damages, in aciions
for breaches of covenant, And actions of assumpeit for breaches

of parol agreements. It seems to be well understood thas
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notions for mere torts to personal chattels or personal wronps
cannot be brought in these oourts, if the damages exceed £10,
unless the exeess be abaocdoned. (n the other hand, it is
very generally believed by Jaymen that actions for damages
for breaches of covenant in leases to cultivate land in a
busbauod-like manner, to repair, or to do some other act;
and for failure to perfurm agreements to build houses or
other specific jobs, may be brought to the extent of £25 for
the uncertain damages. Aleo, that in cases of paroi engage-
ments to sell wheat or produce, to buy the same, or to
deliver other property, as well as falss warranties on horse
trades, where the damnges amount to £25, that they can
be brought in Division Courts. I know several judges of
these courts who hold that such amount of damages in such
oases may be sued for therein, At a late Newmarket court,
a professional gentlenan attending there urged Judge Boyd
to rule in this way, but the judge refused to do so. Judge
Harrison used so to rule, but he has now altered his opinion,
holding that the courts have in no case jurisdiction fur mere
damages above £10. The question has also been .very ably
decided by Judge McKenzie at Kingston, and by Judge
Hughbes at St. Thomas. Yet when one, especially a mere Iay-
man, reads sub-section 2 of section 54 of the Consolidated
Statutes of Upper Canada, at page 145, in these words: “ All
claims and demands of debt, account, or breach of contract,
or covenasut, or money demand, whether payable in money or
otherwiss, where the amount or balance claimed dces not
exceed one hundred dollars,” it must Le admitted that the
point is yet open to severe criticism and argument. Wo see
a distinction drawn in these words between * claima of debt”
and ** claima of breach of covenant,” in such a way as to Jead
ons to supposs that a ** breact. of covenant”’ for mere damages
may be meant. I believe, however, that a great majority of
county court judges hold that the division courts are limited
to the jurisdiction ¢f £10 in all cases, where mere damages
are sued for. I am not aware that the superior courts hare
decided this point. It secms to me the better opinion, that as
in a1l personal actions {not limiting them to tort only) the
juriediction in damages 18 £10 : that there is no authority in
the act to exceed that sum in other forms of action for unocer-
tain damages.

2nd. Another very important question often arises, at least
it has with me, in thess courts, in relation to the Statate of
Limitations, where a summons has been taken oat in a guit
to stay the operation of the Statute or in any way, but not
continued frum court to court. Suppose a case: * A’ hasa
note agninst * B.” for £10, and it bas run five years and six
months after maturity before suit brought. Six mounths
befure it is barred by the statute & summons is taken out, but
not served, it may be, for various reasons—the man may
abscond against whom it issues — he may conceal himself —
cannot be found—or the bLailiff may neglect his duty. An
alias is not taken out at each consecutive court, but after the
lapse of a year or witlin the year, but after the expiration of
the six years from the maturity of the note, an alias summons
is issoed in continoation of the first, and served on the defen-
dant. Now the question is, can he plead the Statute of Limi-
tations in such a case?  Is the first summons epent by lapse
of time? Are continuances from court to court necessary ?
Does not the bona fide issue of a summons within the eix
years, although it is left in abeyance unserved fur a year more
or less, bat yet floally served safter the six years from the
matarity of the note, prevent the operation of the statute?
Section 74 of the Division Court Act, page 147 Upper Canada
Consolidated Statutes, describes the manner in which saits are
to be entered. Neither it, nor the tariff, nor any other clause
of the act, sags anything about the issuing of an alins sum-
mons. Bat of course when the suit is once entered it stups
the furce of the statute, and an alias or several summonaes
may issue, until the defendant is legally served ; and it judg-

ment be given against him, the clerk taxes all the summonses,
including the first againat the defendant. The foundation of
the action ia the first. It seems to me, until the first sum-
mons is disposed ot legally by the judge, or the suit regularly
withdrawn by the plaiatiff, it remains in furce to be reverted
to, certainly untii the lapse of a year, (and quere, until the lapse
of 8ix years?) where it appears that efforta to serve have been
made without effect upon the defendant. Continuances are now
abandoned in all the courts; and why should a summoas be
continued in the divisivn courts from courtto court? Section
69 of the Division Court Act may be supposed to refer to very
doubtful cases like this. A suit once entered in the division
court, remains there until disposed of by the judge or with-
drawa by the plaintiff.

3rd. The Statute of Limitations also applies to avother
class of cases that very frequently arise in division courts.
They are embraced within the provisions of section 193 of the
Act, Consolidated Statutes page 171 ; where it is said, *“ That
any action, &c., against any person for anything dove in pur-
suance of this act, shall be commenced within six months
after the fact was committed,” **and notice in writing, &e.,
given of the causes of action, &c.”” The question arises thus:
* A,” a bailiff, is sued, together with his sureties, for a false
return to an execution, ot fur the non-payment of money made
uoder it. It is supposed by many that the bailiff may be
sued (and has been the practice to sue) for any description of
misfeasance withiu six years after the fact committed. Itis
sometimes very difficult to distinguish the exact time which
legally separates cases where he must be sued within six
maonths from those where he may be sucd within six years
after the fact committed. For the mere non-payment of
money collected, it ia quite clear he may be sued after the six
months ; but for any geacription of tort in his office, or wilful
misconduct, he should be sued within six months. Batit ia
easy to suppose a case not exactly coming wihin the shortest
limit, whilst some might suppose it within the longest one.
For instance: * A,” the bailiff, after the payment of the debt,
but whilst the goods are seized and in his hands, converts
them to his use by wrongful sale—or receives the money with-
out sale—does not pay it over—and another execution issues,
on which the debtor’s goods are sold for the same debt. Such
cases have actually occurred within my knowledge. If sued
after siz months, could he plesd the statute in the last two
cases? Would the case of an action for a false return of
nulla bona to an execution be within the six months’ limit?
The judges differ in their view of this clause. The question
s, what class of cases fulls within the six months’ limit?
Hundreds of instances exist where the plaintiff cannot knuw
within six months whether the bailiff has made a fulse return
or not. On the other hand it is & great hardship for the
bailiff’s sureties to be sued after six months. If sued at once
they might resort to the bailff fur the claim, which, at the
distance of sig years, they might not be able to do.

4th. The question of the power to sell leaschold interests
was decided lately ia the Quecn’s Bench, in a case of Duggan
v. Aitwon, in which I was for the defendant. Thes court
decided that a bailiff could not sell a term held by a tenant.

5th. The question whother a clerk’s sureties are liable for
fees wrongfully withbeld by him from a bailiff, was nlso set-
tled by the Queen’s Bench lately, in a case in which I was
attorney for the bailiff, in which it was held the sureties were
liable. ~ These questions had been befure these decisivns
upsettied.

Oth. The practice in interpleader cases in the division
courts is not at all well settled. Clerks and bailiffs do not
appear to properly understand itin all cases. I cannot, how-
ever, enlarge this Jetter already too long.

Truly yours,

Craxies Domaxo,
Barrister.
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COMMON PLEAS.

(Reported by E. Q. Joxks, Esq., Barruster-at-Law, Reporter to the Costrt.
Ix »E. Gzoror Lotxrt, Rrarstman.

Registralion— Fees of, when documents (o be recorded in more than one tow ship
—How chargeable.

rgeabie.
Held. that therrogistrar ia only entitled to charge for one registry ofany document

t0 be recorded 1n one or mere townshipa, provided the number of words

“counting folive’ does not exceed 80U, and ail in excess of 800 wurds are to be )

chargued per fullo as allowsd by the Statute Con. 8iat. U.C.,, ¢h. 89, sec. 33.

(C. P, H. T, 24 Vic)

Spencer obtained a rule calling upon Mr. Lount to shew cause
why a mandamus should not issue commanling bim to put on re-
cord in the registry office of tLe county of Simcoe, a certain mort-
g&sge, dated on or about the 27*h of December, 1860, and made by
William Proudfoot and wife, to Mary McMichael and Jessio Mc-
Micbael, on the ground that the same has been sent to him for
registration, and his fees for recording the same have been paid
bim.

On moving the rule be filed an affidavit that he had computed
the number of woids in the memorial, that to the best ot his
knowledge aund behef st coutained no more than 475 words, without
counting the words containedin the description. That the number
of words contained in the description together with the necessary
certificates to be endorsed on the mortgage would not exceed 700
words ; that the application was made on behalf of the morgagees
in order to compel the registrar to record the mortgage ; thatthe
total number of words contained in all the necessary entries to be
made in all the books, including certificates, would not exceed, in
his belief, 2250 wards in excess of the fizst 800 words.

And a second affidavit, that about the 31st of December last, the
deponent enclosed to the registrar a mortgage and the memorial
thereof for registration, with 6s. 3d. for fees, to which be received
a reply from the deputy-rogistrar that the fees were $6.25, as the
lands mentioned in the mortgage were in five townships, which
with the mailing fee would amcunt to $6.50, and claiming that
sum, that he replied to the registrar that it was not the practioe
in the registry office, Toronto, to charge the full fee for each town-
ahip, and requested bim to lose no time in putting the mortgage
on record, aud what the statute allowed him beyond the 800 words
would be remitted, that the registrar replied, affirmiog his first
letter, and stating that on receipt, &c., the deed would be recorded,
that deponent thereupon calculsting the number of words as well
as he could, sent $3.26 more, making $4.60 in the whole. The
registrar replied, still demsading $6.50, . ., $6.25 for recording,
and $0.25 for the mailiog fee.

A. Wilson, Q. C., shewed cause, referring to Consolidated
Statate U. C., ch. 89, secs. 30, 23, 74, sub-sec. 2; SmitA v. Rudout,
5 U.C. Q B.6l7.

Spencer supported the rule.

Daarzs, C. J.—By Consolidated Statute U. C., ch. 89, ec. 83,
it is enacted that when any deed, will, or other instrument em-
braces different lots or parcels of land situate iu different locaiities
in the same county it shall only be necessary to furnish one me-
moris] of such deed. &c., and such memorial shall be copied into
the registry book for the city, town, township, or place in which
the different parcels or Jots of land are situate in the same maooer
and to the same extent ouly as if & separate memorial had been
furnished in relation to the lands situate within such city, town,
township, or place respectively, and the registrar shall make the
aecessary entries and certificates sccordingly.

By section 74, sub-section 2 of the same statute, the registrar is
allowed for recording every deed, conveyaunce, &c., &c., including
all mecessary entries and certificates, one dollar and twenty-five
cents, but in case suck entriez and certificates exceed 800 words,
then at the rate of 13} cents in the dollar for every additions! bun-
dred words, but in counting folios in cases within the 33rd section
only one certificate of registry sball be charged for, and the mar-
gioal certificates, nates, or references, shall not be charged for.
The 30th section of the act makes it the registrar's duty to *“ enter”
every memorial in the registry book.
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The case of Smith v. Ridout, (6 U. C, Q. B. 617) was decided
under the 9th Vie., ch. 84. The 22nd section of that act made it
the duty of every person holding or executing the office of regis-
trar to keep and cause to be used for that purpose a separate
registry book for each township, reputed township, city and town,
the limit whereof shall be defined by law within the county or
ridivg for which he shall be registrar. The 68th section of the
Consolidated Statute contains & similar provision in almost the
same words. The 16th section of the former sct allowed the re.
gistrar for the recording of every deed, conveyauce, &c., the sum
of 2s. 6d., and no more, in case the same doth not exceed 100
- words, but if it exceed 100 words, then at the rate of 1s. for every

hundred words after the first 100. Upon this statute the court
held that the registrar was entitled to *“charge by the same rate
. for each registration, that is to say, 2s. 6d. for the first Lhandred
| words, and 1s, for each 100 words above the firat 100, which com-
‘ putation is to be made upon the words contained in the recording
j of every sach deed, that is apon the contents of the entry in the
" registrar’s buok, and not upon the words contained in the deed or
conveyance itself.”” The jadgment of the court is stated to he for
the defendant, snd so it certainly was, on the ground that the re-
gistrar’s feen were not to be computed by the number of words
cootained in the deed to be recorded, or even the memorial pro-
duced tor registry thereof, but by ¢ the contenls of the entry in the
registrar’s book,” and it appears that the court allowed 2s. 6d.
for the first hundred words in each entry in each separate book,
at Jeast, I #0 understand the judgment as printed, though s mem-
orandum made by me at the time, for I wasa member of the court
when the judgment was given, tends towards the conclusion, or
would admit of the interpretation, that the whole of the entries
made by the registrar were to be put together as constitating one
recording of the deed, and that the registrarbad the right to charge
i:'ed Gd. for the first 100 words, and 1s. fur every subsequent hun-

But, however this may be, the words of the act now under con-
sideration, differ materially from those of the 16th section of the
9th Vic., ch. 34, though the fees are as in the former act, *for
recording every deed,” &c. A gross sum of $1 25¢. is given for
that service, ¢ including all necessary entries and oertificates,” and
a charge for each 100 words additional to the first 800, bat, ‘“in
counting folios” (i. e. each 100 words) under the 33rd section, only
one certificate of registry is to be allowed for. The 38rd section
provides that in case of lands in several townships, only one mem-
orial shall be necessary, which shall be copied into (synonymous
with entered in) each proper township book to the rame extent only
as if there were no lands mentioned therein, lying in any other
township. ‘and the registrar shall make the necessary entries ac-
cordingly,” of which entries the folios are to be counted, as I read
the provisions regulating the registrar's fees.

It appears to me the plain meaning of these provisions put to-
gether is that the ** necessary entries” in each township book, con-
stitute one ‘ recording of the deed,” for which the registrar is
eatitled to receive $1.25¢., and no more, unless all these necessary
entries and certifcates, adding also one eertificate of registry, ex-
ceed on ¢ counting folios” 800 words, when the statate gives an
additional allowance for every additional 100 words.

We may suppose a case where s memorial (drawing concisely)
of & conveyance of four lots in different townsbips of the same
vousty, described only by the numbers and concesssion would
not require an eutry io each township book excceding four bun-
dred words dividing one certificate of registry between the four.

According to the argument urged for the registrar, he wounld be
entitled to five dollars, . ., $1 25¢c. for each entry in each book;
Bat charging for all necessary entries for the recording of the
deed at the rate of $1 25¢. he would be entitled to $1 25¢. for the
first 800 words aud at the rate of 13} for 800 words or eight fulics
more, makiog in all $2 87¢. or less than one halfof the claim set up
on hisbebalf. Inmyhumble judgmentthe latter mode of charge is
what this statute contemplates and prescribes. In this case the
demand is for entries each at $1 25¢c.—$6 25¢c. and 25 cents
for going to the post-office to mail the deed after registry. We
bave nothing to do with this latter charge—it is not anthorised
by the statute. The other party offers $1 25¢. for the first 800
words, and at the rate of 13} cents in the dollar for every ad-




1861.]

LAW JOURBRNAL.

181

D e — ——e————— e -~ e

ditioual hundred wordy, in all $4 50c, In my view this is correct
a8 to the principle, they can settle the computation.

But though this is my construction of the act, and as we have
heard the csse argued, I bave thought it as well to express it, 1
cannot sgree to grant & rule for & mandamus on the materials be-
fore us.

The rule does not state that the lands are in the county of Sim-
coe, nor do either of the affidavits filed, nor is it shewn, exoept by
balief, on a computation made, without having the memorial pre-
sent how many words it contains; nor do the affidavits shew in
how many townships the lands lie, though in a letter annexed to
the affidavit, it is said, in five townships and nothing to the coa-
trary being said, we may assume they are all in the county of
8imcoe.

When the facts we opened on moving the rule, it never occurred
to the court that the affidavits were so entirely defective, nor was
it suggested during the argument, nor was any reliance placed on
the objection, that a damus was not the proper remedy, but
that the same courss should have beeu follawed as in Smith v.
Ridout. If the delay caused the security to be worthless, the re-
gistrar or the party undertaking to procure the registry might be
called upon to make good the loss.

Under these circumstances, I think we ought to discharge the
rule, for we sbould discountenance sucb imperfect and bhastily
prepared applications ; but as no objection has been made on these
grounds by the registrar, it should be discharged without costs.

Per cur.—Rule discharged.

CHAMBERS.

(Reported by Rosr. A. Hanzisox, Esq., Barrister-at-Lav.)

Enezy v. Irzparx.—Euzzy v. Hoper.
.
Action for infringement of Patent— Prayer for Injunction—Damages
Jurisdiction of Inferior Court—Right to costs—Paient Act.

Haid—1. The fact that a plaiatt@ prays so injuuction is an action io a Superior
Court in which an injunction may be granted {s not, evea after verdict for
plaintiff, sutlicient to eutitle plaintiff to recover Superior Court costs, without
the certificate of the Judge who trind the case, when the amount of damages
Tecovered la clearly within the jurisdiction of an inferior onurt.

2. Theactjion iteelf must be of wuch a nature. aod the equilable rellef sought
of sufficient importance, tb justify the Judge who tried the canse jn cartifying
guwbxmwmhh-mnvltmmmmwhm
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3. There is notbing in the Patent Act, Consol. Ftat. Can. cap. 34, to justify
the presiding Judse in refosing to certify for costs, merely because defendant
mlg:lt have defvated plaiatiff entirely io his action by proper plending, but bad
oL dne s0,

4. Under the peculiar circumstances of these cases, Held, that the first was a case
proper for a certificate, but the sscond case not »0.

(Cbambers, My, 1861.)

Tbese were two actions brought by the plaintiff for the alieged
infringement of letters patent for an invention granted to the
plainuff.

The declaration in the first case, alleged that the plaintiff was
the true and first inventor of a machioe for the mauufacture of
eave-troughs of tin and galvanized iron, and by letters patent,
dated 28th November, 1857, which recited a petition of plaintiff
stating that he claimed to be the original inventor of & pre«s for the
msnaufacture of eave-troughs of tin or galvanized iron, not befure
bis inveation known or used in this province, and wot in public
use or on sale in the province with his consent as inventor, our
Lady the Queen, of her special grace, &o., did give and grant uuto
the plaintiff, during the term of fourteen years, the full and ex-
clusive right and hberty of makiog, coustructing, using and veuvd-
ing the said invention within the province, &c. To have and to
hold, &c. Averment in first count, that since the letters patent,
defendant, without the license of plaintiff, did work, use, exercise
and put in practice the said invention, and did make and manu-
facture divers machines according to and by means of the said
invention, and in second count, tbat defendant did, without
plsintiff’s license, make and facture machi intended to,
and which did, imitate, rfeit, and r ble the said inven-
tion, snd divers parts thereof, §¢. Cisim of damages and A writ
of injuuction.

The declaration in the second was substantisly the same

within

The pleas in the first case were, 1. Not guilty. 2. That the
supposed invention was not st the time, &¢., new as to the publio
use and exercise thereof, &c.

The pleas in the second case were the same as in the first, with
ap additionsl ples, 3. That the plaiutiff was not the true and first
inven.or, &o.

The trial took placc at the Autumn Assizes, 1860, in the City of
Toronto, before Richards, J.

The plaintiff put in his patent corresponding with the statement
of it in the declaration, and having 8 specification setting forth its
parts in detail and the mode of operation.

According to the evidence, some of the parts of the machine in
detail were not new, but the combination of them as a whole was
new. As was stated by one of the witnesses, he would be obliged
to use thrce wachiues separately to produce the result which was
obtained at ouce by the plaintifi’s process.

It was not denied that the combination was new. but rather
contended that the plaintiff claimed as new the parts in detail
which were in fact not new, and so that his patent was void.

The jury in the first case found for the plaintiff, witk damages
amounting to $G0; and in the second case they also foand for
plaiatiff, with a verdict of $20.

In each case certificates were moved if necessary, and the ques-
tion of costs by consent reserved.

The verdicts were moved against, but both rules discharged, on
the ground that it was not open to defendants on the pleas pleaded
to raise the objection against the validity of the patent.

Both cases are fully reported in 11 U. C. C. P, 106.

The question of costs was afterwards argued in Chambers, be-
fore Ricbards, J., who tried the actions.

R. A. Harriwon, for plaintiff, contended that plaintiff was enti-
tled to full costs upon two views.

1. That uuder the Statute of Gloucester, s plsintiff is entitled
to full costs if he recover any damages whatever, unless deprived
of costs by some subsequent statute; and that there is no statate
subsequent to the Statute of Gloucester which deprives plaiatiff of
costs in cases such as these. He referred to the several statutes,
43 Eliz. cap. 6, sec. 2: 21 Jac. cap. 19, sec. £: 22 & 23 Car. 1L
cap. 9; Consol. Stat. U.C. éap. 22, sec. 324, 328 ; and contended
that none of them applied. He also submitted that the plaintiff
was entitled to full costs without a certificate, because in both
soits he prays an injunction, and inferior courts have no juriadic-
tion to entertain such actions. He argued that as an injunction
is sought, and the inferior courts have no power to grant it, there-
fore the actions are not of the proper competence of the inferior
coarts, or either of th~m, and no certificate under sec. 328 of
Consol. 8tat. U. C. cap. 22, is necessary.

2. That at all events the actious were brought tu try » right
beyond the mere right to damages, and submitted that the Judge
in his discretion should certify for full costs. with costs, inasmuch
as the Court of Chancery always gran 3 the injunction after the
right is established. Iie referrcd to Morison et al. v. Sampson,
9 Dawl. P C 387 ; Hindmarch on Patents, 297-306 ; Buateman v.
Gray, 8 Ex. 906; Chitty’s Equity Index Practice Ixjunction.

D MeMNichael, for defendants, contended that the court has de-
cided that plaintifi’s patent is really void for claiming more thaa
he is entitied to, though the particuiar technical plea might not
have been pleaded to warrant s verdict being rendered for the
defendants, yet the facts showing that the patent was void were
brought out at the trial, and therefore under the Patent Act
(Coasol. Stat. Canads, cap. 34, secs. 23, 26. 27) plaintiff ought to
be deprived of bis costs. That, at all events, the amount he has
recovered in each action being within the competence of the infe-
rior court and the action itself could have been brought there
were it not for the prayer of an injunction. That praying for an
injunction could make no difference. That the action is brought
to recover damages ; and if the damages would be covered by an
amouunt within the jurisdiction of the inferior court, the action
should have been brought there, and if any necessity existed for
an injunction it could bave been bad in equity. That if plaintiff
is not entitled to costs without & certificate, the certificate should
not be granted, for ow giving judgment the court or some of the
judpes intimated that costs ougbt not to Le alloyed, and the facts
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brought ont op the trisl show thst plaintiff has really no right
to recover st all.

Plaintifi’s counsel intimated that he bad no wish ¢o claim triple
ocosts, under Congol. Stat. Can. o. 84, 8. 24, aud his williagueas to
undertake to tax oaly full Superior Court costa in the event of
gettiog & certificate.

Ricmanps, J.—I am not prepsred to admit that hecanse o
plainti prays an tejuaction ia an action where an injuncticn may
be granted, that from this cause he is entitled to recover full costs
in the Buperior Courta, when he recovers damages alesrly within
the jurisdiction of the Division Court, and in other respects his
sction was of the proper competence of the inferior court.

Up ta the present time the ptainti® has not obtaived any injune-
tion, sod he may never evon spply for one, much less obtain one,
and yet 1 am cailed upon to say that be isentitled to full costa for
such injunction. He in the same manner prays for an acconnt of
all the profits that have been made by defeudants out of the use
of the invention, and the jaferior court counld not aid him in that
respect, yet the Caart of Queea’s Beach tan Eagland decided, in
Holland v. Foz, 8 El. & B. 977, that no aocount of profits accru-
ing before the bringing of the action would be ardered in cases
where damages were recovered in the action for the infringement
of the patent.

‘These actiona are really brought to recover damages for the in-
fripgement of the patent, and incidentaily to try s right.  After
the plaintiff hes eatablished his right, be may thea apply fors
perpetuaf injunction. If he mpplies o & court of equity, that
court usually granty the injunction with coats, st the same time.
I cannot doubt 1hat that court may exercise its discretion in rela-
tian o casts in 8 proceeding of this kind, aa it does in many other
proceedinga

1 s1n not prepared to declare that in all cases where the Legie-
latura bas given an eguitable juriadiction to the Superior Courts
of common iaw, that merely calling upaa the court, amongst other
mattere, to grant the plaintiff the aid of ita special eguitable juris-
diction, without such aid ever having been really granted, gives
to & pluintif the right to tax full costs of svit. The aid that be
seeks may be of very trifling consequence, Suppone in one of these
sctions au acconat bad been sought of the profits made from the
use of pluiniifi’s invevtion, from the time the action was brought
up to the vendering of the verdict. Suppose such profits bzd
amouated to 5¢., wauld it be contended, for enforcing auch » right
s that, that the Legislature intended & plaintiff should go ino
the Superior Court end recover fifieen or twensy pounds of costs 7
1 think not.  Jf tbe plaintiff's action is in other respects within
the jurisdictian of the inferior court, merely prayiog an injunction
or the taking of an sccount wifl not of itaell in my judgmwent
eatitle him ta full custs. Tihe sction itself must be of sucha
natare and the equitable aid sought of sufficient importance ta
Josnfy the Judge ia certifying it is a proper action to be withdrawn
from the inferior and tried in the superior courts,

If the costs of procuriag the velief if sought in & conrt of equity
wauld ba in the discretion of the court or a judge, I do not thick,
by giving the sume power to graut relief ta & court ot comwmon
law, the Legistature intended that foll coats should be allowed
when the bene§it incorred was of sa triflicg & caracter that the
graoting of full costs would reaily work gross injustice, according
to the views pow generally entestained.

7 am not in these ceses prepared to direct the Master to tax full
coats in the absence of the certificate of the Judge who tried the
cause.

1 am not prepared to dechde, ay contended for by the defendsnt,
that onder the Patent Act the plaintiff is not entitled to sy costs.
The 18th section, aud the 5th snb-section of that ante section,
refer 1o casen of disciaimes, end where the action is braught to
recaver damages for the infringement of a0 much of the patent a8
is the invention of the patentees; but in the cases befacre us the
actioa is not brought far partial infringement. The26th aad 27th
sections, and sub-section 2 of section 27, do pot apply, for the
judgment of the court is in favour of the piaintiff.

The question atill remains, ought I, as the Presiding Judge, to
certify that one or botis of these actions were proper to be with-
drawn from the inferior and tried in tbe superior conrt? 1f the
verdicts had been under 40s., there is no donbt thet it wanid be

necessary ta eertily to give the platatif full costs, It is urged
by the defendsat that [ should not centify, besause from the facts
wisich appesc at the trial the pleintiff claived more then he was
entitled ta; and if the pleas, which the court thought necemsary
to raigs the point, had been fited, the plaintiff must have failed in
his actioa and the patont would be void. That these facts mani-
fessly appesring, 1 ought not to certify ta give the plaiatiff treble
casts in an astion that ought mever to have bsen brought, and for
the infringement of & patent which is olearly vaid, Thecass thux
put seerus stroag far the defendants.

On the ather Land, there is no reason to suppase that the plain-
tiff was guilty of may inteational fraud in claiming what he did in
his apecitication, sod that, independent of any former use of parts
of it, the whole machine &8 aa invention was nun improvemeat;
and the combination of the older parts with the additions which
were undoubtedly new, made & macline which was valuable in
itset€ and for which he could have gbiained a patent.

Thae scts of the defendant wers counsidered by the jury to b2 an
infringement of the arigiaal combioation and pew parts of the
plaintiff’s inventios, and for which he had w right te bring sn
action. I cannat therefors eay that the facts presented st the
trisl did not show thiat the plaistiff had inveated & machine by the
combination of same pacts previously known sud veed, for which he
kad & right to obtain a patens ; nor can I say that defendants have
pot infringed upon the rights which would bave beea gusrantesd
to plaiotiff by s proper patent. 1 cannot deny that plaintiff has s
meritorious cisit. Technically he might have bean defeated, il
the praper steps had been iaken by defendants for that purpose.
Fortunately for the pisintiff, the defeudants failed to put the
proper pleas on the recard, 1o bring up the weak part of the case,
and the court have held that bis action will lie. I do not consider
1 would be justified im refusing him cuats, merely beoanse the
defendants might bave defested him entirely in his acticus, bal
bave not done so.

As 10 the action against Hodge, it appeared in evidence that
before the writ was issued the detendants wrote to plainiiff and
affered to buy two af the machines of bis maoefactors, and en-
closed him the money to pay for them. Ry thin aot it appears to
me they sofficiently acknowledged plaintiff's right under his
patent, and in purchasiog tbe articles patented they shawed a
dispositlon ta pay him for the use they inteoded to make of his
invention. For some cause, the plsiot chose (o decline selling
ta the Hodges, and prosecated them. The oculy ehject I can con-
ceive be conld have in bringing that action was to recover damages.
The offer to purchase seemed % be 20 far a concession of plain-
tiff’s right that it was not n 1o hring the action ageinst
them to try the right. [t counld then be anly for the damages.
The jury have found but £5 damages; an smouni clearly within
the jurisdiction of the Division Court. To recover thix amount it
was vot necessary to bring the defendant into this conrt, sed to
prevent the use of the machine by them through an iajunciion
conld hardly be an ohject, for piaintiff was selling the machines
counstantly; sod if he sold to defendaants, he of aurse would not
desice to restraia them ; and if with a view to punish thew he
zefused to sell o them, they could easily have purchased thraugh
 third party, and in that way would bave been able to nse them.

The facts as presented at the trial acem 1o indicate that piain-
Giff, having discovered that the Eodges bad been infringing on bis
patens to the extent of using one or twa machines not made by
him, thought be had them in bis power; and althongh before the
action brought they had so fur yielded to his claim ax the tnventor
a8 to send the maney 2 him for the purchase of 1wo mack oes,
yet be refosed to sell to them, and determived to exercise bis
power by barsssing them with costly litigation in the higher courts.

1 da not think, if  can exercise s disoretion in the matter, 1
should use it to encoarsge the bringing of acticus from euch
motives. The supremacy of his patent havicg been recoguised,
be should have beens content to stop there, and sell 20 those men
who wished ta purchase; or if any extracrdinary expense bad been
inenrred by him in getting up evidence 1 sustxiasn sction sgainst
them, he shauld have se stated to them, and offsred to forego any
action if they would pay these expenses. Had this been daae, his
position would have been better before tha court. It is true the
Hodges, baving been foroed into coust, did thea deny his right, i




other wards, they made the beat fight they could, but it is evident again In Toronto, but could not ascertain whether it was a0 or not,

they did nat dJesire to come o court; they were hirougit there
by what seems to be the aamewhst harsh conduct of the plaintiff,
Under theve sircumstances, § s not disposed to ceetify for full
aants for the plaintiff 1o the attwn pgaiust the fadges.

From the evidence given in the suiv agninst Iredale, the defen
dant's course was different.  After oblaiming & knowledge of plain.
tiff’s iavention, he applied ta a person to comstruct sometbing
similar for bimaclf, and vsed it in & way to conceal the fact from
the plaintiff and his ageats, and thraughoat refused to recagnize
plawmtifi’s right. 1t did seem necessary then that plaintift should
bring no action to vindicate bis right; and (he action being one
likely to raisc difficult questions both of Inw and fact, perbapa it
was not unreasonable in him to bring it in the Superior Court.

This {9 the first action in point of time, the writ having been
issaed in Aprit, 1860, whilst the suit against the Hodges was not
commeoced upti! August in the same year. The plaintiff might
mare easily urgs the necevaity of bringiag this acticn in the Supe-
rior Court thet the one against the Hodges, for this action having
been commenced Jong befare that agniast the Hadges, the plaia-
tiff's rights sud the Jaw on the subject could all bave been settled
by this suit, and then, if it bad been necessary ta sue the Hodges,
thera would be no difhiculty in taking proceedings in the inferior
pourt,

I asonot eay that Y am entively fres from doubt on the sabject;
but a2 the plaintff is willing to undertake only to tax full costs of
suit, sod uct treble costs, as the statuts would meem to allow, 1
feel disposed to grant in the suit agsinst Iredale the certificate
that i¢ was s praper action to ba withdeawa from the iaferiar
caurts &nd 10 bo tried in the Court of Common Pleas.

1 find the following laid down in Grey on Casts, at pape 216
It is to be observed thatan action on the case for the infringement
af & patent is within Lord Denman's Act {Consal. Staz. U. €. eap.
22, seo. 321}, nod aleo withio the County Court Acts, In almost
any successful sction af this kind, however, & Judgs would nat
hesitate to certify that it was to try a right besides the mere right
to yecover damages, and that there was good resson for brioging
it ia & auperiar conrt.”

Gray =r aL. v, P. J. O’Nsir.

Writ of summony—British subjred residing obroad—Yrik for servies wilhin (Ae
jwmmmawm Stot. U, C,vap 20,
socs.

A weit of summone wae imusd to the commen form, for & dafendeat reatdiox or
o remids withia the Juctediction, and peraqualiy mecved It tn & foreign

oonatry on the d-lendaat, s Britleh subject without hejurietiction of the Court.
On an spRiication 2 wet aside the weit for irengalerity. it appeetiog that detvand-
ant had bwan Y.nom“y amrvod, and thal the 3ime aiowed fur appearance was
a7z ble tiroe, an & 31 Slowed withont costs by the snbstitativa
1t » defendant withont the furisdietion, in leu of

{Chambers, Juas 8, 1854.)

Defendant obtained o cummony on plaintif to ahew cause why
the writ of summons served on the defendnat in this eave, shauld
not be set aside for irvegulavity with costs, ou the ground that
such writ is not io scoordsnce with the form given hy the statute
of = writ ta be served on & Britiah subject residing ous of the
jorisdiction of the Coort.

It appeared that the defendaut had bean » resident ichabitaut of
Taronto, but it wan swora in an affidavit filed in support of the
spplication, that he was, at the time af the application aad hed
been for sevaral months past, residing st Port Huron in the United
States of Amevion, and that he was served there wich & copy of
the summons in this cass.

In the copy of the summons served, the defendant was described
as of the City of Taronto, in the county of York, and the copy wax
in the ordisary form, requiring bim to appesar within ten days,
and with the ordinary uatices tadareed an writs inteuded o be
served within the juriadiction.

1t was swarn on the pact of the plaiatiff, that the dafendant had
beza for many years and till lately, reaident in Toronto: that to
svoid being arreated in enother suit he lak Taronte about three
mouthy xgo, and travelisd about from piace to place: that the
Qeponent heard a fow dsys belors this apglicstion, that he was
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a3 his {riends ace oo their gunrd when enquisies are made,

1t was admitted that the defendant, at the time of the applicas
tiou, was & British subject.

The writ was iseusd 15th Msy, 1881, and the defendant con-
tended that it ought to have been in the form directed by the C.
L. P Act, Cupsel, 8tat. U, €, onp. 22, sec 41, and schedale A. 8,
giving a suitable number of days in the body of the writ for the
defendant 10 sppenr in, and with & memarandum indorsed that the
writ was toy service out of Upper Cannda.

R. A Harcivon chewed cause. > contended that the writ was
regalar, and must be supported either if the defendant resides or
wa3 “supposed to reside within the jacisdiction™ of the Court
{Consol. 8tat. U. C., eap. 22, sec. 2): and that the supposed
resideace of defeadant waa carrectly desceibed in the writ in thia
cane.  He refarred to Prov, Stat. 12 Vie., eap. 83, sec. 22, and w0
the Eaglish Uniformity of Process Act, 2 Wr. IV, cap. 89, sco.
5. whers similar Isaguage to that iz the Common Law Procedura
Act was used, He cited Windham v, Fenwack, 2 Dowl. N. 8, 783,
Balman ¥, Sharpe, 16 M. & W. 93: Jetksv. Fry, 3 Dowl P €.
3% : Ripper v. Dawson, & Bing. N.C. 206; as to the interpretation
of the last mantioned statates, and Hesketh v. Flemming, 30 L. &
Eq. 258, to shew that the same rule of interpretation is to be
applied to the construction of the Camman Law Pracedurve Act.
Be admitted that i¢ defendsnt wers reaily resident withont the
Jjurisdiotion of the Court &t the time of the service of the writ, that
the servios of it was irreguiar; bat submitted thay the writ jiself,
and not the sacvioce of it, was maved againat, He poiated out that
even if one form of writ hiad, by mistake aor inadvertence, been
anbstitated far the ather, that such mistake or inadvertence was
*“no objection to the writ” (Conaol. Siak. U.C., can. 22, sec. 48):
aad that, if aecessary, aa amendment would be allowed without
coms (/b, seo. 49). .

Rosixeoy, C. J.—~The cases cited upon the effect of the Eoglish
sistute 2 Wm. IV., cap. 89, which is the same as our stetute 12
Vie., cap. 63, sec. 22, da not serve se suthorities npon this sppli-
catian, for hera the defendant was served sut of the jarisdistion,
in & foreign country, under the provisions of the present C. L. P.
Act, and for «it we judictally know, the ten days menticaed
in the writ as the time for.sppesring, may not, under sach
circamstauces, ave been sufficieat.

The iotention of the Legisfatare was evidently that in all cases
where the plaiatilf avails himsel? of this pravision, allawing the
process to be served oul of the jurisdiction, there skould be a time
for appenrance given in the prasess, which should be specisily
fixed with referenca to the distance of the place of foreign residence.
{lore there was no specisl time fixed, but ths defendant was re-
quired 10 appear &8 if Le had been servad within the jurisdictioa,
and the question §s, cen the plaiotiff have the advautage of a
aervice made out of the province, when the writ has at beea
framed as the statute directs, to suit the circomstances, and the
cansequence W the deferdant in any case of the kind may B¢ maost
material ?

Where, ag ia this case, the defeudant, though supposed 1o be
resident in Upper Canada (if we are at liberiy to assume that,
when it is ust swarn that the plaintiffs or their attorney were
nnder that improssion), was not in fact as resident, and the plain-
i3 found thet they were mistaken in that respect, it is yather
dificalt to sdmit that they were at liberty, oz sccount of tue
misteke, to serve the prooess in a foreign country, when it was not
sach process aa the Legistaturs have reguired it shall be tfit is
to be made that use of

Bat hawevar that may be, the sections 48 and 49 admit of the
form of the summons, and of the copy being amended, and, if the
Cauart shall thiak fit, withaat costs, which may ba done ta this case,
as the defendant bas been personally served, and bas had ample
time to appeac or may have such time resacved to him 58 mar be
thought proper.

Thae follawing way the order made :—

Upon reading the summans issued in thix canse upea heering
the parties, and npaw defendant nandertaking within 48 hours from
the time of the ameadment bereicafter meationed, to enter an
appearance to the writ of summous issaed in this canse when
smeaded s hecesfter mentioned, as if the said writ dad deen
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issued and served after such amendment; 1 do order that the said
writ and the copy thereof, personaily served on the defendunt and
filed by him on this application, be amended by altering the enid
writ and copy, which are in the form of No. 1 of ¢ hedule A, to the
Common Law Procedure Act, to corre«pond with the form No. 8in
the same schedule to the same act, without coets, and that if defen-
dant make defaultin appearing within the tiine aforesaid, then that
plaintiffs shall be at liberty to proceed in this cause to judgment
and execution.
Order accordingly.

Carruturrs v. RYRERT XT AL
23 Vic. ¢. 42, 8. &—Trial of Suprrior Qourt cause in Crunty Court—Neces:ity for
Notroe of Trnal—Scrowce qf Iesue book.

An action had been instituted in the Court of Queen's Bench, After i.na joined
up order war made under and pursusnt 10 #. 4 of 23 Vie. eap. 32, for the trial
of the issue at the next sittings of the County Ccurt of the Usnited Counties
where the action was commenced. On the same day In good time, plaintiffgave
notice of trial for the County Court Situings, but did not serve tbe issue book
till the day following:

Held 1. That the onder referring the csuse for trial to the County Court Sittings
did nat dispense with the nrcussily of notice of trial for that sittings. 2. That
the notice nf trial being in good time was not unduer thecircumstances irregular
wmerely because 10 imuo book bad been fn fact served till the dsy following,

when too late to give notice of trial.
(Chambers, 12th Juue, 1861.)

This action was instituted in the Queen’s Bench, and by an order
of Mr. Justice Hagarty the issue joined between the parties was
directed to be tried in the County Court of York and Peel.

On the 3rd of June, notice of trial to take place in the County
Court to be holden on the 11th of June, was served.

On the 10th of June, defendant's atiorney obtained a judge’s
summons to set aside the notioce of trial, with costs, on the ground
of irregularity—on account of no issue book having been served
until after the time for giving notice of trial had expired.

When notice of trial was given no issue book had been served.
It was served on the next day, 4th of June.

Oue of the defendants suffered judgment by defanlt. The other
two being sued, one as maker and the other as indorser of a
promissory note, pleaded payment only, on which plaintiff joined
issue.

Carruthers showed cause.

Rosminson, C. J.—By our 83rd Rule, Trinity Term, 18586, it is
provided that the Common Law Procedure Act having dispensed
with tho sealing and passiog of the Nisi Prius Record, the practice
in Eogland as to making up and delivering paper books and issue
books is to be followed in future.

The judge’s order made on the 8rd Jane, 1861—that this cause
shall be tried in the County Court for York aud Peei at the next
sittings of that court—can bardly be taken as dispensing with
notice of trinl, on the ground that the day of sitting of the County
Court is fixed by Act of Parliament, and that that order was served
on the defendant, becanse the plaintiff may not in fact be prepared
to go down to trial at that sitting of the Court, and it is for him
to give notice whether he wiil do so or not. The notice of trial
was served long enough before the sitting of the Court. The only
objection is that the plaintiff could not properly give notice of
trial till he had delivered his issue book.

I thick that the effect of our 86th Rule, Trinity Term, 1856,
would bave been to make the notice of trial regular in this case,
even if the cause bad not been seut tv the County Court, by writ
of trial, and if notice of trial in the Queen's Beoch had been
served before the issue had been delivered.

The case of Mullins ¢! al. v. Ford, 4 D. & L., 765, appears to me
to establish this.

1 refer also to Pool v. Pain, 2 Lowndes, Mazwell § Pollock, 609,
as besring upou the question, although from the difference of cir-
cumstances it is less in point.

But, upon consideration, I do not see any room for doubt, under
the particular circumstances of the present case, for this was sent
as an issue to be tried in the County Court, under an order made
by a Judge of this Court, on the 3rd day of June, and ao doubt
beforc the notice of trial was given, and the order is stated to
bave been made after bearing the parties.

The defendant does not pretend that be opposed the order being
made on the ground that there was no issue then joined ; or that

he had been served with no copy of the iscue; nor does it appear
that he took exception in any manner to the want of scrvice of the
issue book. He must then have had sufficient notice !efore the
notice of trial was served that the pluintiff had abided by the
pleadings as they stood upon his traverse—of the defendant’s plea
of payment ; and 1 do not think he can now be allowed to move
against the notice of trial ou the ground that he had uot been
served with the issue book.
Summons discharged with costs,

PRACTICE COURT.
(Reported by Rosxrt A. Hawnisox, Exq., Barrister-at-Law.)

MaRTIN V. STINSON BT AL.

Rule Py, 120—Serrice on Agend of Atlorney.

Ileld, under the Rule of Practics, No. 129, that servire of & Judge's order on the
agent of the Attorney with an affidavit that the same has been disobeyed 1o
sufficivnt to vntitle the party who obtalned the ordor tv make the ssme a Rule
of Court, and that on thiess materials he (s entitlod to & Rule of Court absolute
in the first instance with costs.

(R. T. 1861.)

Harrison moved to make the order of Mr. Justioe Burns, dated
20d January last, a Rule of Court, with costs of makiog the same
& Rule of Court. °

He filed an affidavit shewing service of the same on the agent
of the defendant’s attorney in Toronto, and that the order so far
as it relates to the payment of costs was disobeyed.

The question was, whether the serving of the rule on the agent
ids sufficient without being served on the attorney or on the defen-

ants.

He cited Rule No. 129, Har. C. L. P. A., p. 649, and Thompson
v. Billing, 11 M. & W. 861.

Jackson opposed the motion, snd submitted that the service
was not sufficient.

Ricaarps, J.—The Rule of Court, No. 129, states that when &
judge's order is made a rule of court, it shall be a part of the
rule that the costs of making the order a rule of court shall be
paid by the party agrinst whom the order is made: provided an
affidavit be made and filed that the order has been served on the
party, his attorney or agent, and disobeyed.

Thompson v. Billing, cited by Mr. Iarrison, is an express de-
cision that service on the town agent is suffcient under the rule.
The case seems better reported in 2 Dowl. N. 8. 824. Tbat case
was decided under the Rule of the Court of Exchequer, made
220d May, 1840, which required an affidavit that the order had
becn served on the party or his attorney and disobeyed. Though
there was no meation of * agent” in the rule, the Cotrt held ser-
vice on the town ageut of the attorney was all that was required.

By the Rules of Court in England, of Hilary Term, 1853, the
words ‘‘or agent” were added after attorney, and the rale in
England is now the same as our Rale No. 129 above quoted.

In Morris v. Bedward, 9 Dowl. P. C. 130, Patteson, J., held
that service on the agent of the attorney was sufficient, though
be understood the officers of the other courts thought the service
ought to be on the attorney and not on the agent.

Ii was expressly decided in Black v. Lowe, 4 D. & L. 285, that
where it appears from the affidavit filed that the order was served
snd disobeyed, the rule will be absolute in the first instance.

I thiuk, according to these authorities, that plaintiff is entitled
to have bis rule absolute at once for making the Juige's order &
rule of court, with the costs of makiog the same & rule of court.

Per Cur.—Rule absolute, with costs.

ENGLISH CASE.

From the ¢ Law Times,” June 8.

Bagtiey v. Honges.

Insalvency—Englisk bill of exchange—Drscharge of defendant by a (blomial Court

of Mnsolvency— Subsequent actaon to recover the amount.

A., who acoepted & bill of exchanee in England for a debt contracted in Fogland,
went to Victoria. ia Australia, where be tonk the benefit of the Inanlvent
Dettors' Act for that nlony. Upon being afrerwards sued 1n England for the
amount of the said bill, and pleading such discharge:

Leld, that his discharge in the colony was 10 Lar to the action.
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This was o demurrer to the replication. The action was upon s
bill of exchange (inlaund), of which the defendaunt was the acceptor.
The facts raised by the pleadings disclosed that subsequently to
the acceptance the defendant went out to Vict.rin, in Australia; that
thero he was placed under sequestration, and submitred to the
laws of the colony passed for the relief of insolvent debtors; that
his estate was placed under sequeatration by the Supreme Court
of Victoria, according to the laws of that colony, and that proceed-
ings were thereupon had, and he afterwards obtained bis certificate
of conformity ; that during these proceedings he was resident in
Victoris, nud subject to the jurirdiction of the said Supreme Court,
and was by the law of the colony discharged from the said debt,
the said court having juiisdiction to discharge him therefrom.

J. Brown, in support of tho demurrer, contended that the debt
was barred by the defendunts’s insolvency, for that by the seques.
tration of his property hia entire means were taken from him:
115 & 14 Vic. ¢. 69; 18 & 19 Vie. o. 55; Edwards v. Ronald.
knapp’l Cases before the Privy Council, 259; Feryuson v. Spencer,
2 Scott N. R. 229; Sidaway v. Hay, 8 B & C. 12) ([Blackburn,
J.—Lewis v. Owen, 4 B. & Ald. 654; Phillips v. Allen, 8 B. & C.
477

I’r]cntice for the plaintiff was not called upon.

WiGHTMAN, J.—In this case there must be judgment for the plain-
tiff. lu a)l the cases cited for the defendant, where the discharge
under the bankruptcy or insolvency laws of one country has been
held to bind creditors in another country, or to be s bar to debts
contracted in another country, the laws giving the discharge were
those of the Imperial Legislature of England, by which both parties
were equally bound. No case howerver, has been cited showing
that an English creditor can be affected by the laws of a Colonial
Legislatare.

Buacksurx, J.—This debt was not contracted in Viatoria, nor
was the plaintiff & domiciled subject of the colony. The rule
is 1aid dowa in Story’s Conflict of Laws, s. 342, and by Bayley, J.
in Phlips v. Allen. The colonial law capnot affect crediters re-
sident in this country, any more than the laws of a foreign state.

Judgmeant for the plaintiff.

UNITED STATES LAW REPORTS.

IN Rz Jorx MzmrRYMAN.

Dhwited States—Habeas Corpus— Right Gierelo-—Power of Executive to suspend.
Held—1. That the President of the United States of America cannot suspend the
privilege of the writ of habesa corpus, nor authorize & military officer t do it.
2. That & military officer has no right to arrest and detain a perscn not aa! to

the rules and articles 0f war, for an offence against tAhe laws of go nited

the Captain of some company in Baltimore county, of which com-
puny the petitioner never was and is not captain, was the pretended
ground of his arrest, and is the sole ground, as he believes, on
which he is now detained.

That the person now eo detaining him at said Fort is Brigadier
General George Cadwalader, the military commander of said post,
professing to act in the premises under or by color of the autbority
of the United States. Your petitioner therefcre prays that the
writ of habeas corpus may issue, to be directed to the said George
Cadwalader, commanding him to produce your petitioner befure
you, Judge as aforesaid, with the cause, if any, for his arrest and
detention, to the end that your petitioner be discharged and
restored to liberty, and as 10 duty, &o.

Joun MzmrYMAN.

Fort McHenry, 25th May, 1861.

United States of America, District of Maryland, to wit.
Before the subscriber, 8 Commissioner appointed by the Circuit
Court of the United States, in and for the fourth circuit and dis-
trict of Maryland, to take affidavits, &c., personally appeared the
25th day of May, A. D. 1861, Geo. H. Williams, of the city of
Baltimore and district aforesaid, and made oath on the Holy
Evangely of Almighty God that the matters and facts stated in the
foregoing petition are true to the best of his knowledge, informa-
tion and belief, and that the said petition was signed in his
presence by the petitioner, and would bave been sworn to by Lim,
said petitioner, but that he was at the time and still is in close
custody, and all access to him denied, except tu his counsel and
his brother-in-Iaw—this depounent being one of said counsel.
Sworn to before me, this 25th day of May, A. D. 1861.

Joaw Haxax. U. 8. Commissioner.

United States of America, District of Maryland, to wit:

Befors the subscriber, a Commissioner appointed by the Circuit
Court of the United States, in and for the fourth circuit and dis-
trict of Maryland, to take affidavits, &c., personally appeared this
26 day of May, 1861, George H. Williams, of the City of Balti-
more and district aforesaid, and made oath on the Holy Evangely
of Almighty God that on the 26 day of May he went to Fort
McHenry, in the preceding affidavit mentioned, and obtained an
interwiew with Gen. Geo. Cadwaladar, then and there in command,
and deponent, one of the counsel of said Jobn Merrymasn, in the
foregoing petition named, and at his request, and declaring him-
self 1o be such counsel, requested and demanded that he might be
permitted to see the written papers, and to be permitted to make

States, except in aid to the judicial authority and subj its
(st Juane, 1881.)

On the 26'h May, A. D. 1861, the following sworn petition was
presented to the Chief Justice of the United States on bebalf of
Jobhn Merryman, he beiog at the time in confinement in Fort
McHenry.

To the Hon. Roger B. Taney,
Chief Justite of the Supreme Court of the United States

The petition of John Merryman, of Baltimore county, and State
of Mrryland, respectfully shows, that being at home, in bis own
domicil, he was, about the bour of 2 o’clock, A. M., on the 25th of
Mnay. A. D 1861, aroused from his bed by an rmed force pre-
tending to act under military orders from some person to your
petitioner unknown. That he was by said armed force, deprived
of his liberty by being taken into custody, and removed from his
said home to fort McHesnry, near to the city of Baltimore, and in
the district aforesaid, and where your petitioner now is in close
custody.

That be has been 8o imprisoned without any process or colour
of law whatsoever, and that none such is pretended by those who
are thus detaining bim; and that no warraat from aoy court,
magistrate, or other person having legal authority to issue the
same cxists to justify such arrest; but, to the contrary, the same,
as above stated, hath been donme without color of law, snd in
violation of the Constitution and laws of the United States, of
which he is » citizen. Tbat since his arrest he has been informed
that some order purporting to come from one General Keim of
Pennsylvanis, to this petitioner unknown, directing the arrest of

copies thereof, under and by which he, the said General, detained
the said Merryman in castody ; and that to said demand the said
Gen. Cadwalader replied that he would neither permit the depo-
nent, though officially requesting and demanding, as such connse),
to read the said papers, nor to have or make copies thereof.
Sworn to this 26 day of May, A. D. 1861, before me.
Jonx Harax,
United States Commissioner for Maryland,

Upon this petition the Chief Justice passed the following order :

In the matter of the petition of John Merryman, for a writ of
habeas corpus:

Ordered, this 26th day of May, A. D. 1861, that the writ of
babeas corpus issue in this case, as prayed, and that the same be
directed to General George Cadwalader, and be issued in the usual
form, by Thomas Spicer, clerk of the Circuit Court of the United
States in and for the district of Maryland, and that the said writ
of habeas corp:us be retarnable at eleven o'clock, on Monday, the
27th of May, 1861, at the Circuit Court room, in the Masonic
Hall, in the City of Baltimore, before me, Chief Justice of the
Supreme Court of the United States.

R. B. Taxxr.

In obedience to this order, Mr. Spicer issued the following writ :
District of Maryland, to wit : United States of America.

To General George Cadwalader, Greeting :
You are hereby commanded to be and appear before the
Honorable Roger B. Taney, Chief Justioe of the Supreme Court



186 :

[ ——— —

LAW JOURNAL.

(Jovy,

of the United Etates, at the United States Counet Room, In the
Masonio 1inll, in the City of Baltimore, on Mou.day, the 27th day
of May, 1861, at 11 o'clock in the morning, and that you have
with you the boy of Juhn Merryman, of Baltimors caunty, aad
now in your custody, and that you certify and make known the
day nnd cause of the caption and detention of the #aid John
Merrymaon, and that you then and there do submit it to, and
receive whatsosver the anid Chief Justice shall determine upoa
concerning you on this bebalf, according to law, and have you then
and there this writ.

Witness the Hooorabls R. B. Tancy, Chief Justice of our
S8upreme Court, &o., &c., &e.

TuoMas Seicgr, Clerk,
Izsued 20th May, 1861.

The Marshall made his returns that he had served the writ on
General Cadwalades on the same day on which it issued, and filed
that return on the 27th May, 1861, on which day at 11 o’clock
preciseiy the Chief Justice took his seat on the Bench. In a few
minutes olone! Lee, & military officer, appeared with General
Cadwalader’s return to the writ, which is as follows:

Head-quarters, Department of Anuapolis,

To the Hon. Roger B. Taney, Chief Juatice of the Supreme Court
of the United States, Baltimor:, Maryland.

8ir—The undersigned, to whom the annexed writ of this date,
signed by Thomas Spicer, clerk of the Supreme Court of the
United States, is directed, most respectfully states, that the arrest
of Mr. John Merryman, in the said writ named, v.as not made
with his knowledge or by his order or direction, but was made by
Col. Samuel Yohe, acting under the orders of Major General Wm.
H. Keim, both of said officers, being in the military service of the
United States, but not within the limits of his command.

The prisoner was brought to this post on the 20th inst. by
Adjutant James Whittimore and Lieut. Wm. H. Abel, by order of
Col. Yohe, and ias charged with various acts of tresson, snd with
being publicly associated with and holding a commiesion as lieu-
tenant in & company having in their poasession arms belouging to
the United States, and avowing his purpose of armed hostility
against the government. He is also informed that it can be clearly
established that the prisoner has made often and uareserved de-
clarations of his association with this organized force as being in
avowed hostility to the govermaent, and in readiness to co-operats
with those engaged in the present rebellion against the govern-
ment of the United States. He has farther to inform you that be
ia duly authorized by the President of the United States in such
cases to suspend the writ of haheas corpus for the public safety.

This is & high and delicate trust, and it has been enjoined upon
him that it should be executed with judgment and discretion, but
he is nevertheless also instructed that in times of civil strife, errors,
if any, should be on the side of the safety of the country. He
most respectfully submits fo» your consideration that those who
should co-operate 1u the prexent trying and painful position in
which onr country is placed, should not, by any unnecessary want
of confideuce in each other, jucrease our embarassments.

He therefore respectfully requests that you will postpone farther
action upon this case until he can receive instractions from the
President of the United States, when you shall hear further from
bim.

1 have the honor to be, with high respect, your obedient servant,

(Groror CapwaLADIT®,
Brevet Major-Cenersl U. S. A. Commanding.

The Chief Justice then inguired of the officer whether he had
brought with him the body of John Merrymaun, znd on being
answered that he had no ianstructions but to deliver the return, the
Chief Justice then said:

Gen. Cadwalader was commanded to produce the body of Mr
Merryman before me this morning, that the case might be heard,
and the petitioner be either remanded to custody or set at hberty
if held on insufficient grounds; but he has scted io disobedience

to the writ, and I therefors direct that an attachwment be at once |

iweued ngainst him, returmable defore me hiere at twelve o'clock to
morrow, The order was then pacsed na fallows :

Ordered, That nn sttachment forthwith issue ngainet Qenernl
Gearge Cadwalader for A contempt in refusing to produce the hady
of John Merryman according to the command of the writ of hnhens
corpus returnable and returned before me to-day, and said attnch-
ment be returned before me at 12 o’clock to morrow, at the room
of the Circuit Court.

R. R. Taner,

Mounday, May 27th, 1861,

The Clerk then isauned the writ of attnchmen as direoted.

At 12 o'clack on the 28th May, 1881, the Chief Justice again
took hiz seat ~n the bench, and enlled for the Marshal’s return to
tle writ of atiachment, It was as follows :

I hereby certify to the Honorable Roger B. Tancy, Chief Justice
of the Supreme Court of the United Htates, that by virtue of the
within writ of attachment to me directed on the 27th day of May,
1861, Tproceeded on this 28th day, of May, 1861, to Fort Melienry
for the purpose of serving the said writ. I sentin my name at
the outer gate—the messenger returned with the reply ¢ that
there was was no answer to my card,” and therefore could not
serve the writ as I was commanded. I was not permitted to enter
the gate. So answers

Wasnirarox BoNIPANT,

U. 8. Marshall for the district of Maryland.

After it was read the Chiel Justice eaid, that the Marshall bad
the power to summon the posse comitatus to aid bim in seizing and
bringing before the Court, the party named in the attachment,
wbo would, when so brought in, be liable to punishment by fine
and imprisonment. But where, a3 in this case the power refusin
obedience was so notoriously superior to any the Marshall conlg
command, he held that officer excused from doing anything more
than he had done. The Chief Justice then proceeded as follows:

«1 ordered this attachment yesterday, because, upon the face
of the return, the detention of the prisoner was unlawful, upon
the grounds:

« Frst—That the President, under the Constitution of the
United States cannot awspend the privilege of the writ af Aadear
corpus nor authorize & military officer to do it.

¢« 8econd—A military officer has no right to arrest and detain a
person not subject to the rules and articles of war for an offence
againet the laws of the United States, ¢ :ept in aid of the judicial
autliority, and suhject to its control ; sud if the party is arrested
by the military, it is the duty of the officer to deliver him over
immediately to the civil authority to be dealt with according to
law.”

It is therefore very clear that John Merryman, the petitioner,
is entitled to be set at liberty and discharged immediately from
impriscnment.

« I forbore yeaterdsy to state orally the provirions of the Con-
stitation of the United States which make those principles the
fundswmenta) law of the Union, because an oral statemement migh*
be misunderetood in some portions of it, and I shall therefore put
my opinion in writing, and file it in the office of the Clerk of the
Cireuit Court in the course of this week.”

He concluded by saying thet he should cause his opinion. when
filed, and all the proceedings to be laid before the-President, in
order that he might perform his constitutional duty, to enforce
the laws by securing obedience to the process of the United States.

The following is a copy of the opinion subsequently filed by the
Chief Justice :

Tasey, C. J.—The application in this case for a writ of Aadeas
corpus is made to me under the 14th section of the Judiciary Act
of 1789, which renders effectual for the citizen the constitutional
privilege of the writ of habeas corpue. That act gives to the courts
of the United States as well as to each justice of the Supreme
Court, and to every district judge, power to gravt writs of habeas
corpus, for the purpose of an inquiry into the cause of commitment.
Tbe petition was presented to me at Washington, under the jm-
pression that I would order the prisoner to be brooght before m»
there; bat as he was confined in Fort McHeury, at the city of
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Baltimore, which is in my circuit, I resolved to hear it in thelatter
city, an obedience tu the writ, under such ciroumetances, would
not withdraw General Cadwalader, who had Lia in charge, from
the limite of his military command.

The petition presents the following case: The petitioner resides
in Maryland, in Baltimore county. While pesceably in his own
house with his family, it was, at two o’clock on the morningof the
25th of May, 1861, eatered by an srmed force, professing to act
under military orders. He was then compelled to rise from his
bed, taken into custody, and conveyed to Fort McHenry, where he
is imprisoned by the commanding officer, without warrant from
any lawful authority.

The commander of the fort, General George Cadwalader, by
whom he is detained in conflnement, iu his return to the writ, does
not deny any of the facta alleged in the petition. He states that
the prisoner was arrested by order of General Keim, of Pennsyl-
vaunia, and conducted as aforesaid to Fort McHenry by his order,
snd placed ia bis (General Cudwalader’s) custody, to be there de-
tained by him as a prisoner.

A copy of the warrant or order under which the prisoner was
t, was demanded by his counsel, and refused. And it is
not alleged in the retnrn that any specific act, constituting any
offence against the laws of the United States, has been charged
agaiost him upea oath, bat be appears to have been arrested upon
general charges of treason and rebeilion, without proof, and with-
out giving the names of the witnesses, or specifying the acts which
in the judgment of the military officer constituted these crimes.
Aund having the prisoner thus in custody upon these vague and
unsupported accusations, he refuses to obey the writ of .iabezs
corpus, upon the ground that he is duly authorized by the Presi-
dent to suspend it.

The case, then, is simply this: s military officer, residing in
Peunsylvauis, issues an order to arrest a citizen of Maryland,
upon vague sad indefinite charges, without any proof, so far as
appears. Under this order bis bouse is entered in the night, he is
seized as & prisoner, and conveyed to Fort McHenry, and there
kept in close confinement; and when & Aabeas corpus is served on
the eommanding officer, requiring bim to produce the pri
before & justice of the Supreme Court, in order that he may exa-
mine into the legtlity of the imprisonment, the ai swer of the offi-
cer is that he is authorized by the President to suspend the writ of
Rabeas corpus at his discretion, and, in the exercise of that discre-
tion, suspeuds it in this case, and on that ground rofuses obedience
to the writ.

As the case comes before me, therefors, I understand that the
President not only claims tho right to suspend the writ of Aabeas
corpus himself, at his di:cretion, but to delegate that discretionary
power to & military officer, and to leave it to bim to determine
whether he will or will not obey judicial process that may be
served upon him.

No official notice has been given to the courts of justice, or to
the public, by proclamation or otherwise, that the President
claimed this power, and had exercised it in the manuer stated in
the return; and I certainly listened to it with some surprise, for |
bad supposed it to be one of those points of constitutivnal law
upon which there was no difference of opinion, and that it was
admitted on all hands that the privilege of the writ could not be
suspended, except by act of Congress.

‘When tbe conspiracy of which Aaron Burr was the head, became
ro formidable, and was so extepsively ramified as to justify, in
Mr. Jefferson’s opinion, the suspension of the writ, he claimed on
his part no power to suspend it, but communicated his opinion to
Congress, with all the proofs in his possession, in order that Con-
gress might exercise its discretion upon the subject, and determine
whether the public safety required it; and in the debate which
took place upon the subject, no one suggested that Mr. Jefferson
might exercise the power himself, if in his opinion the public
safety demanded it.

Having therefore regarded the question as too plain and too well
settled to be open to dispute, if the commanding officer bad stated
that upon his own responsibility, and in the exercise of his own
discretion, he refused obedience to the writ, I should have con-
tented myself with referring to the clause in the Constitution, and
to the construction it received from every jurist and statesman of

tbat day, when the case of Burr was before them; but being thus
officially notified that the privilege of the writ has been suspended
under the orders and by the authority of the President, and believ-
ing as 1 do that the President has exercised & pawer which he does
not possess under the constitution. s proper respect for the high
office he Glls requires me to state plainly and fully the grounds nf
my opinios, in order to show that I have not ventured to question
the legality of his act withoat a careful and deliberate examina-
tion of the whole subject.

The clause of the constitution which authorizes the suspension
of the privilege of the writ of Aabeus corpus, is in the 9th section
of the 1st article.

This article is devoted to the legisiative department of the United
States, and has not the slightest reference to the executive depant-
ment. It begins by providing ** that all legislative powers therein
granted shall be vested in a Congress of the United States, which
shall consist of a Senate and House of Representatives:” and after
prescribing the manner in which these two braoches of the legisla-
tive department shall be chosen, it proceeds to enumerate specifi-
cally the legislative powers which it thereby grants ; and, at the
conclusion of this specification, a clanse is inserted giving Congrers
+ the power to make sll laws which w. 7 be necessary and proper
for carrying into exzecution the foregoing powers vested by this
coustitution in the government of the United BStates, or in any
department or office thereof.”

The power of legislation granted by this latter clause is by its
words carefully confined to the specific objects before crumerated ;
bot as this limitation was nuavoidably somewhat indefinite, it was
deemed necessary to guard more effectaally certain great. cardinal
principles essential to the liberty of the citizen, and to the rights
and equality of the States, by denying to Congress, in express
terms, any power of legisiation over thers. It was apprehended,
it seems, that such legislation migbt be attempted, under the pre-
text that it was necessary and proper to carry into execution the
powers granted; and it was determined . .at there should be nn
room to doubt where rights of such vital importance were cou-
cerned, and accordingly this clause s immediately followed by an
enumeration of certain subjects to which the powers of legislation
sball not extend; and the great importance which the framers of
the constitution sttached to the privilege of the writ of habeas
corpus to protect the liberty of the citizen, is proved by the fact
that its suspension, except in cases of invasion or rebellion, is first
in the list of prohibited powers, and even in these cases the power
is denied, and its exercise prohibiied, nnless the public safety shall
require it.

It is true that in the cases mentioned, Congress is of necessity
the judge of whether the publin safety does or does not require it,
and their jadgment i3 conclusive; but the introduction of these

-ords is & standing admonition to the legilative body of the dan-
ger of suspending it, and of the extreme caution they should exer-
cire before they gave the government of the Upited States such
power over the liberty of o citizen.

It is the second article of the constitution that provides for the
organization of the executive department, and enumerates the
powers conferred on it, and prescribes its duties; and if the high
power over the liberty of the citizen now claimed was intended to
be conferred on the President, it would undoubtedly be found in
plain words in this anticle ; but there is not a word in it that can
furnish the slighteat ground to justify the exercise of tho power.

The article begius by declaring that the executive power shall
be vested in a President of the United States of America, to hold
his office during the term of four years, and then proceeds to pre-
seribe the mode of election, and to specify in precise and plain
words the powers delegated to him, and the duties imposed upon
bim. And the ehort time for which he is elected, and the narrow
limits to which his power is conined, show the jealousy and appre-
hensions of futurc danger which the framers of the constitation felt
in relation to that department of the government, and how care-
fully they witbheld from it many of the powers belonging to the
execative branch of the English government, which were congidered
as dangerous to the liberty of the suhject, and conferred (and that
in clear and specific terms) those pawers only which were deemed
essential to secure the saccessful operativn of the goverLment.
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years, and is made personally responsible, by impeachment, for
malfeasance in office. le is from necessity and the nature of his
duties the commander-in-chief of the army and navy, and of the
militia, whea called into aotual service. DBut mo appropriation for
the support of the army can be made by Congress for a longer
term than two years; so that it is in the power of the succeeding
House of Representatives to withhold the appropriation for its
support, snd thas disband it, if in their judgmeunt the President
used or designed to use it for improper purposes. And altbough
tho militis, when in actual service, are under his command, yet
the appcintment of the officers is reserved to the States, as a secu-
rity against the use of the military power for purposes dangerous
to the hiberties of the people or the rights of the States.

So, too, his powers in re'ation to the civil duties and aathority
necessarily conferred on bim are csrefully restricted, as well as
those belonging to his military character. He cannot appoint the
ordinary officers of governmest, nor make a treaty with a foreign
nation or Indian tribe, without the advice and consent of the
Senate, and canvot appoint even inferior officers, unless he is au-
thorized by an act of Congress to do so. He is not empowered to
arrest any one charged with an offence against the Uaited States,
and whom be may, from the evidence before him, believe to be
guiity ; nor can he authorize any officer, civil or military, to exer-
cise this power; for the 5th article of the amendments to the con-
stitution expressly provides that no person *‘ shall be deprived of
life, liberty or property, without due process of law”—that is,
Jjudicial process.

And even if the privilege of the writ of habeas aorpus were sus-
pended by act of Congress, and & party not subject to the rules and
articles of war was afterwards arrested and imprisoned by regular
judicial process, he could not be detained in prison or brought to
trial before 3 military tribunal; for the artizle in the amendments
to the constitution imwmediately following the one above referred
to—ttat is, the Gth article—provides that * i all criminal prose-
cutions the sccused shall enjoy the right to a speedy and pablic
trial by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the witnesses
sgaiost bim; to have compulsory process for obtaining witneases
in his favor, and to have the assistance of counsel for hisdefence.”

And the only power, therefore, which tbe President possesses,
where the ¢ life, liberty and property ”* of a private citizen is con-
oerned, is the power and duty prescribed in the third section of
tho second article, which requires ¢ that he shall take care that
the laws shall be faithfully executed.” He is not authorized to
execute them himself, or through agents or officers, civil or mili-
rary, appointed by hiu.self, but ae is to take care that they be
faithfully carried 1nto execution, as they are expounded and ad-
judged by the co ordinate branch of the government to which that
duty is assigned by the constitution. It is thus made his duty to
come ia aid of the judicial aathority, if it shall be resisted by a
force too streng to be overcome without the assistance of the exe-
cutive arm; butin exercising this power, he acts in subordination
to judicial authority, assisting it to execute its process and enforce
its judgments.

With such provisions in the coustitution, expressed in language
too clear to be misunderstood by any ove, 1 can see no ground
whatever for supposing that the President, in any emergency or in
sy state of things, can authorize the suspension of the privileges
of tbe writ of Aadeas corpus, or arrest a citizen, except in aid of
the judicial power. He certainly does not faitbfully execute the
laws if he takes upon himself legislative power by suspendiog the
writ of Aabeas corpus, and the judicial power also by arreating snd
imprisoning a person witbout due process of law. Nor caz any
argument be drawn from the nature of .overeignty, or the neces-
sity of government, for self-defence in times of tamuit and danger.
The government of the Usited States is one of delegated and limi-
ted powers. 1t derives its existence and authority altogetber from
the constitation, and neither of its branches, exccutive, legislative
or judicial, can exerciss any of the powers of governmeut beyord
thase specified ana granted : for the 10th articic of the Amenc-
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ments to the Constitution in express terma provides that ¢ the
powers not dalegated to the United States by the conatitution, nor
prohibited by it to the States, are reserved to the States reapeo-
tively, or to the neople.”

Indeed the security against imprisonment by executive authority
provided for in the bth article of the Amendments to the Constitu-
tion, which I have before quoted, is nothing more than a copy of
s like provision in the English constitution, which had been firmly
establisbhed before the declaration of independence.

Blackstone, in his Commentaries (lst vol., 133) states it in the
following words :

** To make imprisonment lawfal, it must be either by process of
law from the courts of judicature, or by warrant from soms legal
officcr having aunthority to commit to prison.” And the people of
the United Culonies, who had themselves lived nnder its protection
while they were British subjects, were well aware of the necessity
of this safeguard for their personal liberty. And no one can
believe that in framing a government intended to guard still more
efficiently the rights and liberties of the citizen against executive
eucroachment and oppression, they woald have conferred on the
President a power which the history of England had proved to be
daogerous and oppressive in the hands of the crown, and whieh
the people of England had compelled it to surrender, after s long
aund obstinate struggle on the part of the English Exscutive to usaurp
and retain it.

The right of the subject to the benefit of the writ of kabeas
corpus, it must be recollected, was one of the great points in con-
troversy during the long struggle in England betweea arbitrary
government and free institutions, and must therefore have strong-
1y attracted the attention of the statesmen engaged in framiog &
new and as they supposed a freer gover t than the one which
they had thrown off by the revolation. For from the earliest his-

of the common law, if & person wers imprisoned, no watter
by what authority, he had a right to the writ of kabeas corpus to
bring his case before the King's Bench ; and if no specific offence
was ch inst him ia the warrant of commitment, he was
entitied to be forthwith discharged; and if an offence was charged
which was bailable in its character, the court was bound to set him
at liberty on bail. Amd the most exociting eontests bstween the
crown and the people of Eagland, from the time of Magna Charta,
were in relation to the privilege of this writ; aad they continued
antil the of the statate of 31st Chas. i1 , commonly knowa
as the great Habeas Corpus Act.

This statute put an end to the struggle, and finally and firmfy
secured the liberty of the subject against the userpation and
oppression of the executive branch of the goverument. It never-
theless conferred no new right upoa the subj-ct, but only secared
a right already existing; for, although the right could not justly
be denied, there was often no effectual remedy againat its violation.
Until the statate 13th Wm. 111, the judges held their offices at the
pleasure of the king, and the influence which he exercised over
timid, time-serving and partizan judges, often induced them. upon
some pretext or other, to refase to discharge the party, although
egtitled by law to his discharge, or delayed their decisions from
time to time, 30 as to prolong the impriscument of persons who
were obnoxious to the king for their political opinious, cr hed in-
curred his resestment in any other way.

The great and inestimable value of the Habeas Corpus Act of the
81st Chas. 11, is, that it contains provisions which compel courts
and judges, and all parties concerned, to perform their duties
prowptly, in the manaer specified ia the statute.

A pasmage in Blackstoue's Commentaries, showing the ancient
state of the law on this subject. and the ad which were prac-
tised through the power and influence of the crown, and s short
extract from Hallam’s Counstitutional History, stating the circum-
stances which gave rise to the passage of this statute, explaia
bricfly but fully all that is material to this subject.

Blackstone, in his Commentaries on the Laws of Eogland (3rd
vol., 133, 134), says:

“To assert an abselute exemption from imprisonment in all
cases, is incoosistent with every idea of law and political society,
sad in the end would destroy all civil liberty, by readeriag its pro-
tecticn impossible.
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¢ But the glory of the Eunglish law consists in clearly defining | ment, can suspend or authorize the ruspension of the writ of

the times, the causes, and the extent, when, wherefore, and to what
degree the imprisonment of the suhject may be lawful. This it is
which induces the absolute necessity of expressing upon every
commitment the reason for which 1t is maue, that the court upon a
Aabeas corpus may examine into its validity, and, accordiog to the
circamstances of the case msy discharge, admit to Lail or remand
the prisouer.

** And yet, early in the reign of Charles I., the Court of King’s
Bench, relying on some arbitrary precedents (and those perhaps
misuaderstood), determined that they would not, upon & Adbeas
corpus, either bail or deliver a prisoner, though committed without
any cause astigned, in case be was committed by the special com-
maad of the king, or by the lords of the privy council. This drew
on s parliamentary inquiry, and produced the Penitron of Right (3
Chas. I.), which recites this illegal judgment, and enacts that no
freeman herealter sball be so imprisoned or detained. But when
in the following year Mr. Selden snd others were committed by
the Jords of the council, ia pursuance of his Majesty's special com-
maad, under a general charge of ‘notable contempts, :nd stirring
up sedition agsinst the king and the government,’ the judges de-
layed for two terms (including also the long vacation) to deliver
an opinion Lhow far such s charge was bailable; snd when at
length they agreed that it was, they however anoexed a condition
of fioding suretics for their good behaviour, which still protracted
their imprisonment, the Chief Jastice, Sir Nicholas Hyde, st the
same time declaring that *if they were again remanded for that
cause, perhaps the court would not afterward grant & Aabeas cor-
pus, being already made acquainted with the cause of the impri-
sonment.” But this was beard with indignation and astonishment
by every lawyer present, according to Mr. Selden’s own account
of tbe matier, whose resentment was not cooled at the distance of
four-and-twenty yems."

It is worthy of remark that the offences charged sgainst the pri-
soner in this case, and relied on as a justification for bis arrest and
imprisonment, in tkeir nature and character, and in the loose and
vague maover in which they are stated, bear a siriking resem-
blance to those assigned io the warrsot for the arrest of Mr.
Selden. And yet, even at that day, the warrant was regarded as
such a'fiagrant violation of the rights of the subject, that the delay
of the time-serving judges to set him at liberty upon the Aabeas
corpus issued in bis bebalf, excited the universal indignation of the
bar. Tbe extract from Hallam's Constitutional History is equally
impressive and eqa.dly in point. It is in vol. 4, p. 9, and is also
cited at length in the pote to pp. 136, 137 of the 3rd vol. of Wen-
dell's editicn of Blsckstone:

* It is & very common mistake, and pot only among foreigners,
but many from whom some knowledge of our constitutional laws
might he expected, to suppose that this statute of Charles 11. en-
larged in a great degree our liberuies, and furms a sort of epoch in
their history. Rat though a very beveficial enactment, and emi-
uently remedial in many cases of illegal iwprisoument, it intro-
duced no new principle, nor conferred any right upon the suhject.
From the carlicst records of the English law, nn freeman could be
detained in prison, except upon a critinal charge or conviction, or
fur a civil debt. Io the former case it was always in bis power to
demand of the Court of Kiog's Bench a writ of habeas corpus od
suljirendum, directed to the person detsining bim in custedy, by
which be was enjoined to bring up the body of the prironer, with
the warrant of commitment, that the court might judge of its euf-
ficiency, and remaad the party, admit him to bail, or discharge
him, according to the nature of the charge. This writ issned of
right, and could not be refazed by the court. It was not to hestow
an immunity from arbitrary impriscoment, which is abundantly
provided for in Magua Charta (if indeed it is not more ancient),
that the statate of Chas. 1[. was enacted, but to cut off the abuses
by which the govercment’s lust of power, and ibe servile subtlety
of crown lawyere, had impaired so0 fondamental a privilege.”

While the value set upon this writ in England bas been 8o great
that the removal of the abuses which embarrassed its enjoyment
have been looked upon as almost a new grant of liberty to the sub-
lect, it in not to be wondered at that the coutiauance of the writ
thus made effective should bave been the object of the most jealous
care. Accordingly, no power in Evgland, short of that of Parlix-

habeas gorpus. 1 quote again from Blackstone (1 Com. 186):
« But the Lappiness of our constitution is, that it is not left to the
executive power to determine when the danger of the State is so
great as to render this measure expedient. It is the Parliament
only or legisiative power that, whenever it sees proper, can au-
therize the crown, by suspending the Aadeas corpus for a sbort and
limited time, to imprison suspected persons without giving any
reason for so doing.” And if the President of the United States
may suspend the writ, theo the constitution of the United States
has conferred upon him more regal and absolute power over the
iiberty of the citizen, than the people of England bave thought it
safe to entrust to the crown—a power which the Queen of England
cannot exercise at this day, and which could not bave been law-
fully exercised by the sovereign even in the reign of Charles the
First.

DBut [ am not left to form my judgment upon this great question
from soalogies between the Knglish government and our own, or
the commentaries of English jurists, or the decisions of Englivh
courts, although upon this suhject they are entitled to the bighest
respect, and are justly regarded and received as authoritative by
our courts of justice. To guide me to a right conclusion, 1 have
the commentariea on the counstitution of the United States of the
late Mr. Justice Story, not only ove of the most eminent jurists of
the age, but for a long time one of the brightest ornaments of the
Sapreme Court of the United States; and also the clear and
autboritative decision of that court iteelf, given more than half &
century since, and conclusively establishing the principles I have
above stated.

Mr. Justice Story, speaking in his Commentaries of the Asbeas
corpus clacse in the Constitution, says:

41t is obvious that cases of s peculiar emergency may arise
which may justify, nay, even require, the temporary suspension
of any right to the writ. Bautas it has frequently happened in
foreign countries, and even in England, that the writ has, upon
various pretexts and i been suspended, whereby persons
apprehended upon suspicion have suffered a long imprisonwent,
wometimes from desigo, and sometimes because they were forgot-
ten, the right to suspend it is expressly confined to cases of
rebellion or invasion, where the publio safety may require it—a
very just and wholesome restraint, which cuts down at a blow s
fruitful means of oppreasion, capable of beiag abused in bad times
to the worst of purpores. Hitherto no saspession of the writ has
ever been authorized by Congress since the establishment of the
Coastitation. It would seem, as the power is given to Congress
to suspend the writ of Asdeas corpur in cases of rebelliom or iuva-
sion, that the right to judge whetber the exigency bad arisen mast
exclusively belong te that body.” 3 Story’s Con. on the Consti-
tation, section 1336.

Aud Chief Justice Maraball, in delivering the opinion of the
Supreme Court in the case of cx parte Boliman and Swartwout,
uses this decisive language in 4 Cranch, 95: ** 1t muy be worthy
of remark that this act (speaking of the one under which I am
proceeding) was passed by the first Congress of the United States
sitting under a Constitution which bad declarcd ¢ that the privilege
of the writ of Aaleas corpus thould not be suspended, unless whea
ia cases of rebellion or invasion, the pulic safety wight require it.’
Acting under the immcdiate influence of this injunction, they must
have felt, with peculiar foree, the obligation of providing cfficient
means by which this great constitutioual privilege should receive
life aad activity ; for if the means be not in existence, the privilege
itsell would be last, although no law for its suspension ehould be
enacted. Under the impression of this abligation they gave to all
the Courts the power of awarding writs of Aalbeas corpus.”

And again, in page 101 :

« If at any time the public rafety should require the suspension
of the powers vested by this sct in tise Courts of the United States,
1t is for the Legisiature to say so. That question depends on
political covsiderstions. oa which the Legislature is to decide.
Unii! the Legislative will be expressed, this court can caly see 113
daty, and wmust obey tke laws.”

I can add nothiog to these clear and empbatic words of my great
predecessor.
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But the documents before me, show that the military suthority
in this case has gooe far beyond the mere suspension of the privi-
of the writ of Aabeas corpus. 1t has, by force of arms, thrust aside
the judicial authorities and officers to whom the constitution has
coafide'l the power and duty of icterpreting and administering the
Jaws, and substitated s military government in its place, to be
administered and executed by military officers. For at the time
these proceedings were bad against Jobn Merryman, the District
Judge of Maryland, the Commissioner appointed under the act of
Coungress, the District Attorney and the Marshall, g1l resided in
the city of Baltimore, a few miles only from the bome of tbe
prisoner. Up to that time there had never been the slightest re-
sistance or obstrustion to the process of any court or judicial officer
of the United Statea in Maryland, except by the military author-
ity. And if a military ofticer, or any other persoo, had reason to
believe that the prisoner had committed any offeace against the
laws of the United States, it was his daty to give information of
the fact and the evidence to support it, to the Dristict Attorney :
and it wou!d then have become the daty of that officer to bring:
the matter before the District Judge or Commissioner, and if there |
was sufficieut legat evidence to justify his srrest, the Judge or !
Commissioner would bave issued his warrant to the Marsbalil to
arrest him ; and upon the hearing of the case would have held
him to bail, or committed him for trial, according to the character
of the offence as it appeared in the testimony, or would have dis-
charged bim immediately, )f there was not sufficient evidence to
support the accusation. There was no danger of any obstruction
or resistance to the a tion of the civil authorities, and therefore no
reason whatever for the interposition of the military.

And yet, under these circumstances s military officer, stationed
in Penosylvania, without giving any information to the District
Attorney, and without sny application to the judicial authorities
assumes to himself the judicial power in the District of Maryland ;
undertakes to decide what constitutes the crime of tresson or
rebellion ; what evidence (if, indeed be required any) is sufficient
to support the accusation and justify the commitment; snd com-
mits the party, without s hearing even before himself, to close
custody in & strongly garrisoned fort, to be thers held, it wounld
seem, during ths pleasure of those who committed bim.

The Constitution provides, as I have befors said, that ¢ no
person shall be deprived of life, liberty or property, without due
process of law.” It declares that *“the rigbt of the people to be
secure in their persons, houses, papers and effects, against unres-
sonable searches and seizures, shall not be violated, and no warrant
shall issae, bat spon probable cxuse, suppotted by oath or affir-
mation, and psarticularly describing the place to be searched, sad
the persons or things to be seized.” It provides that the party
accused shall be entitled to a speedy trial in a court of justice.

And these great and fodswental laws, which Congress itself
could not suspend, bave beeu disregarded and suspended, like the
writ of Aabeas corpus, by a military order, sapported by force of
arms. Soch is the case now before me, and I can only say that if
the sutbority which the Constitution has confide\ to the judiciary
depertment and judicial officers may thus upon any pretext or
under any circomstances be usurped by the military power at its
discretion, the people of the United States are no Jonger living
under a goverament of lawy, but every citizen holds life, liberty
and property at the wil) and pleasure of the army officer in whose
military district he may happen to be found.

Ia sach a case my duty was too plain to be mistaken.
exercised all the power which the Constitution and laws confer
upon me, bat that power has been resisted by a force too strong
for me to overcome. It ia possible that the officer who has
incurred this grave respounsitility may bave misunderstood bis:
jnstructions, and exceeded the authority intended to be givea him.
1 shall, therefure, order all the proceedings in this case, with my

I bave]

opinion, to be filed and recorded io the Circuit Court of the United
States for the district of Maryland, and direct the clerk to transmit 1
s copy, under seal, to the President of the United States. It will,
then remaia for that bigh officer, in fulfilment of his constitutional |
obligation to ** take care that tbe laws be faithfully executed,” to'!
determine what measares he will take to cause the civil process of
the United States to be respected snd enforced.

GENERAL CORRESPONDENCE.

Law Scholarships— Books.
To Tae Eorrors or THa Law JoURNAL.
June 8, 1801.

GenrtiEueN,—In the June number of your Journal you take
notice of certain Scholarships, to be given by the Law Society
to Students.

1o the subjects of examination for the first and second
years, amongst other works, are mentioned * Stephens’ Black-
stone’s Cummentaries.” Will you be so kind as to mention,

1in your next number, what Students are to understand by the

expression “ Stephens’ Blackstone’s Commentaries.”” Whether
as the wording would imply, an edition of Blackstone’s
Commentaries by Stephens, or Stephens’ (own) Commentaries

founded on Blackstone.
Law Srupest.

[So far as we can learn, the latter is the work intended.—
Eps L. J.]

Toronto, York and Peel—Separation.
To raz Epitors or taE Law JoumrnaL.

GexrieweN,—Is it true that the City of Toronto is separa-
ted from the United Counties of York and Peel for jadicial
purposes? Are we to have two batches of officials in these
Uoited Counties? If so, I think there is just cause of cum-
plaint. Who petitioned for any such change? I bave no-
been able to see the act which it is said effects the change, but
shall be glad to know something about it from you.

Exquines.

.

Toronto, June 27, 1861.

[The act to which our correspondent refers is 21 Vic. cap.
53. It isentitled, ““ An Act to provide for the separation of
the City of Toronte from the United Counties of York and
Peel for certain judicial purposes,” and declares that *‘ the
City of Toronto shall be deemed a county for all matters and
parpowes in the act mentioned connected with the administra-
tion of justice,” (s. 8). Now we have neither space nor in-
clination to speocify for our correspondent all * the matters
and purposes”’ mentioned in the act. Safiice it to say that
the act contains no less than seventeen sections, and for these
our correspondent must in patience wait till the published
statates are distributed.—Eps. L. J.}

MONTHLY REPERTORY.

COMMON LAW.
Ex. €. Nay, 14, 15.

Wirnzzs v. Parxzs, and another (Ezecutriz and Executor §c.)

SAeniff— Execution—Bill of Sale—Fi. Fa—Ca. Sa— Attorney—
London Ageat—Order for wathdrawal of £ fa, not acted on—Consent
to Judge's order.

P. recovers Judgment against F., and the Sherif, on April 13,
seizes under & £ fu, in that action goods of F. in Hampshire. Oa
the same day F, executes s bill of sale to W, and & writ of £. fa.
in an action at suit of W. is lodged with the same Sheriff. Oan



1861.] .

LAW JOURNAL.

191

May 1, F. is taken on a ca. sa. in Middlesex at the svit of P. P’s
Attorney in Hampshire tbhereupon writes to request the Sheriff of
Hampsbire to withdraw from possession under the fi. fu  The
officer in possession dues not, in fict withdraw; but he tells W.
he will bold for him vader his writ. A suinmons is subscqueatly
taken out in the suit of I’. v F. to set asvide the ca. su. on the
ground that no return had been made by the Sheriff to the f fu.,
under which sheriff then held; and an order is made by consent
that F. shall be discharged out of custody, and that P. +hall be at
liberty to proceed on the fi. fa. uoder which the sheriff was in
possession. W. was Attorpey for F. in the action of I’ v. F. and
plaintiff in the action W. v. F.; and the order above mentioned
was consented to hy B. and R., London Agents of W. W. had not
in fact, given his consent, but did not, oo his kuowing of the order,
inform P. that he had given no consent, nor taken any steps to
object ta it.

Ileld, affirming the Judgment of the court of Exchequer, that
independently of the question of the writ of f£. fa. at the suit of
P. heing withdrawn or not, V. bad consented to the judge’s order,
and was bound thereby.

BC. Ex PARTE WaLLxR (an articled Clerk). June, 11.

Attorney—Articled Clerk.

Admission of an articled clerk to practice as an Attorney allowed,
although the usual entries had not been made in the books at
Judge's chambers.

Ex. C. Desraxpes. v. McGregor and Another. June, 15

Principal and Agent— Charter Party—Liability of Agent.

In a charter party it was agreed * between D. & Son, owners of
of the ship A,, of the one pnrt, and G. Brothers, as agents to F.,
of Apnamaboo, merchsuts and charterers, of the other part &c”
The voyage, &c., was thea sct out; the words merchants and
charterers in the plural number were printed and contivued in the
plaral thronghout the whole charter party. It was sigued “ For
D. & Son., of Jersey, owners; B. an agent, for F of Annamaboce ;
G. Brothers, as agents

Held, affirming the Judgment of the Court of Queen’s Bench,
that G. Brothers were not liable on the charter party as principals.

C. P Locxwoon v. SgviIck. May, 22.

Commission Agents—whether Commission to be paid only upon goods
sold and delivered, or upor goods ordered and urder accepted.

Where the plaintiff, who was a commission agent, agree. with
the defendaut to do business with him, upon the understanding
expressed 1n a letter that bhe sbould receive a commission on all
goods bought by houses whose accoucts were opened through him
with the defendant.

Held, that the plaintiff was entitled to receive his commission
on all goods ordered, where the order bad been accepted, whether
the order had been accepted or not.

Ex. Macxay v. Forp.

Au action of slander oanmot be brought for avything said in the
regular course of a judicial proceeding; therefore, where an
Attorney, in a speech for the defa in a police coart, said that
the prosecutor had plundered his master, and the prosecutor gained
the verdict in an action for slander against the .\ ttorney.

Held, that the matter alleged to be slanderous being relevant
was privileged, and that a non-suit should be entered.

June, 2.

C.P Ricmarpsox v. Duxx.

Action for damager—wchether too remote.
The defendant, by a representation which turued out not to be
.oorreet, induoed the plaintiff to buy the good-will of & public house
from C., and finding that the recipts did not come up to what had

been represented by the defendant brought an action against C.,
without communicating with the defendant, C., at the trial, said
that the defeudant had no authority from bim to make the state-
ment be did; and the plaintiff failed in his action. He then
brought an action against the defendant. and included in his
demand the amount of costs sustained in the former action.

Held, that be could not recover the costs paid in the first action,
the damnge not being the patural and prozimste result of the
defendauts act.

ix. C. Apporr v. FEaRy. June, 20.

Appeal (o court of error—New trial—Common Law Procedure Act.

A Saoperior Court of Common Law bas a discretion independently
of the wish o the parties, to order a new trial upon any ground
which appears to them sufficient, against which there is no appeal
to & court of error.

Where, upon a rule ohtsined in the court below to show cause
why a verdict eutered for defendsrt should not be entered for
plaintiff, or a new trial had, the court ordered & new trial.

Ileld, (WiLLiaxs J., dussentiente) that there was no appesl to s
court of error.

Ex. C GaeENOUGH. v. MCCLELLAND. June, 15.

Promuory Note— Principal and Surety— Equitable defence— Gving
time to Principal.

In an action on a promissory note defendant pleaded by way of
equitable plea, that defendant and A. were joint and several
makers of the note, but that d~fendant was surety for A, to the
knowledge of plaintiff, who gave time to A.

Held, afirming the decision of the Court of Queen's Bench that
the above constitated a good equitable defence, and that know-
ledge alone of the relation of principal and surety, at the time of
giving the note, was sufficient, coupled with the giviog time to the
principal to discharge the surety without any express agreement
betwen plaiatiff and defendant to that effect.

Ex. C. McDoxaLp and another v. LongnorToN.  June, 15.

Sale of Goods— Parol Evidence to explain wrilten contract—Latent
ambiguity.

The defendant, 8 wool-buyer, purchased of the plaintif°s, sheep
farmers, & quantity of wool deacribed in the written contrast
simpiy as ** your wool.” A previous conversation bad taken place
between the parties, in which the pla:~tiff bad stated tbat, besides
their own clip of wool, they bad purcnased the clips of four or five
oeighbouriog farmers, whose vames were apecified. and that
sitogether the quantity amounted to * 2,300 stones, a hoodred
stones more or less.”’

Held, in an action against the defendants for not accepting the
wool, that evidence of this conversation was admissable to explain
what was meant by the term ¢ your wool.”

Held also (Witniams, J., dubitante) that this conversation was not
thereby made part of the contract, so that the quantity specified
became an iogreiient in the contract, and that the contract was
performed by the plaintifi's rending all the wool which they then
bad amounting to 2,605 stones.

Judgment of the Queen's Bench affirmed.

CHANCERY.
V.C.K. Tnomas v. Josns. Aay 24.
Practice— Administrati Payment of a legalees’ fund o trusiees on
thzir undertaking to distribute.

Where, in an administration suit soms legatees are dead, the
fund is insufficient, and an order has been made for distribution,
the court will order payment of all legacies not originally exceediog
£50 to tbe trustees, they uudertaking to pay such sums to the
parties entitled.
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M. R. Sxcounm v. Eowanos. June 22, July 2°
Will—Construction—** And,"” not read *“ or"'— Gft over.

A testator by Lis wiil gave certain property to trustees in trust
for the four children of his sister, and directed that ¢¢ should one
or more of them decease hefore marriage, and leave no is:ue, then
their part or parts shall fall to the remuining brother or brothers,
or their issue, share and share alike.”” Two of the childien died
unmarried, and without issue. Another died leaviny & veral
children. The remaining child dicd married, but without lcaviog
any issue. Held, that the word *“ and ™ could not be chanjed into
ssor,” and therefore that the gift over to the ch ldren’of the
deceased child did not tuke effect.

L.J. Jane 5.

Lunacy—Idiot not so found by mquisition—Fund in Court— Payment
of dwidends to relatives of the idiot for Ais muintenance.

An idiot, aged 29, residing with his brother and sister, was
entitled to £4.446 11s. coneols, paid into court under the Trustees
Relief Act, and also to other property, the whole income of which
was under £300 s-year. Upon a petition presented in lanacy,
and voder the said act, an order was made for paymeont of the
dividends of the fund in Court to the brother sud sister of the
idiot ro long as he shoald reside with them, or their undertaking to
maintain bim.

Ix »x Bunks.

March 10, 12, 13, 14, 15, May 26.
JEXNZR V. JEZNxER.
Mistake— Family arrangement— Rectification of settlement.

Real estate was settled on A. for life ; remsinder to B., his eldest
son in tail. B. at A's. request joined with him in opening the
entail to let in 8 charge. The estates were re-settled, and several
years afterwards B. discovered that his estate tail had been cut
down to an estate for life. D. stated that he had joined in opening
entail on the understanding that subject to the charge and to cer-
tain modificationsin A’s. power of jointering and charging portions,
the eatates should be settied precisely as they had previously been.
A. stated tbat be had been under the same impression.

On evidence that the persons who prepared the re-settlement
had explained the limitations to A. & B., a bill filed by B. to
rectify the settlement was diswissed with costs.

V.C.8.

Warrs v. Baxen.

Will—Constsucti
Testator by will, after giving income of £5,000 stock to W. for
her life, gave it after her decease to E. aund A. in equal shares, and
in case of the death of either of them in the lifetime of W., then
upon trust, to pay the whole of the fund and interest unto the
survivor of E. and A.
Held, that A. was entitled upon the death of E., living W., to s
vested and indefeasible interest in the fund.

LC.&LLJ. Moy, 2, 26.

o, .
DUTVIDOr,

LJ. Feb. 27, 28, 29, March 1, 2, 5, April 26.

Convazan v. Tax New Bauxswick AwD Camapa Rarrwar axp
Laxp Coupany, LimiTED.

Joint Stock Company-—Purchaser of shares— Representations by

etary~Suit to rescind contract.

The purchaser of sbhares in s joint stock company limited, filed
a bill to set aside bis contract on the ground of allcged misrepre-
sentations by the secretary in his interviews with him prior to the
purchase.

Held, (reversing the judgment of Vice Chancellor Stuart) that
the evidenos showed thatthe purcbaser was not sufliciently apprized
by the Secretary, who was their agent for negotistinz with the
purchaser, of the position of the company, and that he had uot the
means of soquiring proper information about it, or of discerning
the misrepresentation : that the company was bound by the acts
of its secretary; that the purchase must be set aside, and the
money repaid with interest.

LAW JOURNAL.
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[fury,

M.R. Hamawy v. Damsy. May 22.

Solicitor— Execution— Profesmonal seyvices—Charges disallowed—
Tuzation.

Where n Solicitor who is nppointed as executor, is suthorized
by the will to charge for his profsssional services, he is only
entitled to charge for what are strictly *¢ professional” servioes,
and not for work done and services rendered, which ought to be
done or rendered by an executcr 1o a lay capacity.

1 If be accepts the office of execator, Le must undertake its
uties.

——

REVIEWS.

The Ecrzctic Magazine for July is before us, containing,
with a historical portrait, the usual selections from the current
foreign literatura. The present number is fully up to the
standard, having articles upon history, geography, and lite-
rary topice, of a character caleulated to sustain the high repu-
tation of this we!l known mouthly.

Brackwoov's Macazine for June opens with a paper upon
the * Book [Hunter,” treating of the divisions of that class
whose literary instincts confine them to the collection and not
the reading of books. ¢* The Monksa of the West” is a review
of the popular work of M. de Montelambert, under the same
title. The next article is & review of * Two Years in Switzer-
land and lualy,” by Miss Bremer. The reviewer devotes s
few well-written pages to & criticism of the peculiar thenlo-
gical opiniuns of the authoress, as shown in the anxious
searches for her free church to be reared and animated by the
genial spirit of benevolence by which she has been moved ;
and then continues with m~r~ ~eneral notes upon the very
readable book under notice. Seveia: .:her interesting papers
fill the present pumber, which concludes with the * Memoirs
of a Tory Gentlewoman,” a paper of the class always eoter-
taining, for they eall to ming the earlier times of the mother
country, and, in their notices of the brilliant mea and beau-
tiful women, give us a cluser view of that history so gloricus
in its epochs.

Tae MonraLy Law Reroxrer (Boston) for May is in our
hands. The leading articles are, an extended notice of the
death of Chief Justice Shaw, of Massachussetts ; and a charge
upon the Law of Piracy, with an especial reference to the
privateering tendencies of the so styled Confederate States.
The number is cuncluded with the reports of the Supreme
((’qurgo of several States of the Union and a few Eunglish

€Cis10D8.

APPOINTMENTS TO OFFICE, &cC.

NOTARIES PUBLIC.
JAMES F. BROWY, of Taron to be a N Public in U,
Canada. (Gazetted June 13, 'lsﬂ“)h Eoquirs, oy el
CORONERS.

DAVID CAW, Kequire, M.D., %0 be an Associats Oaroner for the Oounty of
Waterloo. (Gazetted Jupe 15, 1861 )

GEORGE PATON, M.D, and HART A. MASSTY, Require. o be
Awmociate Coroners for United Counties of Northumberland and Durbam.
(Canetted June 15, 1861.)

ROBERT HAWDEN, Esquice, M.D., fo bs an Assnciate Coroner for the United
Countive of Lavark aad Reafrew. (Gazetied Jame 13, 1901.)

————--——-—.—-——&_—_—_.—.! S e ——————

TO CORRESPONDENTS.

“Il F. Drspez. ScomAwd.”  Your letter of 12th June received, hut nal the
pampblet to which it refors. We shall be glad 0 recive a copy snd as glad to
besr from you acoasionslly.  You deerve to be well and boneatiy supported in
your endeavours. No.$ of Vol. 6 mailed a8 seguestsd 20 yousr addeess.

“Caantm Praawd™—Uoder “ Division Courts.”

“Law Broasws”—* Enquiama"—Under “ General Correspondence.”



