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IS CHRISTIANITY PART OF THE LAW?

It has sometimes been said that Christianity is part of the
common law of England, and if of England, then also of
Ontario; but by this expression we must not understand that
Christianity is even from a legal standpoint in any way the
Product of the State. No one, of course, pretends that Christian-
ity is a religion devised and invented by the English people in
the way they have devised and invented that system of law
Which goes by the name of common law. Christianity is not
the result of popular custom crystallized by judicial decisions.
It is something which existed before the common law had any
eXistence, and when it is said that ‘it is part of the common
law,”” 1o more would seem to be meant than this, viz., that the
common law recognized, as a fact generally accepted by the
People, that the Christian religion is true, and that it is beneficial
to the State, that it should be protected, and that actions con-
trary or derogatory to that religion should be suppressed as
being an offence not only against God, but against the common-
Wealth. Furtheymore, in order to foster that religion, endow-
ments were granted both by the State and individuals in Eng-
land for the support of ministers of that religion, and many of
its chief ministers were called on to take a leading part in the
government of the country. The prominence and influence
Which the English archbishops and bishops thus early attained
in political affairs in England was due, no doubt, very largely
to their superior learning in an age of ignorance. A religion
Which was thus protected and supported by the State, and
which wag professed by the great majority of the people was so
Mmuch a part of the constitution of things, that it came to be
- Tegarded as part of the law of the land, and offences against
the Christian religion became offences against the State and
Punishable as such; and the Christian religion thus acquired
in England a status which was unknown to the primitive church.
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_ Bracton declares that ‘‘God is the author of justice, for
A justice is in the Creator, and accordingly right and law have the
- same signifieance.’”” Braet. B. 1., e. 3. Moreover. this same
L author says: ‘‘Let the King then attribute to wie law what the
law attributes to him, namely, dominion and power, for thiere is
no King where the will and not the law has dominion; and that
he ought to be under the law. since he is the vicar of God, appears

evidently after the likeness of Jesus Christ, whose place he fills
on earth,”’

*
The administration of law in Kngland was regarded by that

writer as a sacred duty demanding the highest mental and
moral qualifications. Thus he says: **Let not one who is un-
wise and unlearned ascemd the judgment seat which is, as it
were, the throne of God, lest he convert darkness into light and
light into darkness, and lest, with a sword in his untaught hand,
i as it were, of a madman, he should slay the innocent and set
: free the guilty, and lest he tumble down from on high. as from
the three of God, in attempting to tly before he has aequired
wings,”” Bract. B, L. e. 2, s, 7. Furthermore, he says: *“Juris-
prudenee is the knowledge of divine and hnwman thines, the
science of what is just and unjust,”” Ib, ¢ 4, 5 4

This association of the law with the Christian religion is
manifested not only in the works of the carly writers, but in
the aetual practice of the courts of law from the earliest timoes,
Lord Bacon deelared religion to be one of the pillars of the law,

It finds public expression to this day in Kngland in the
judicial attendanee at publie worship for the purpose of invoking
the Divine blessing and guidanee on the proceedings of the law
courts, whether it be at the assizes, or on the general resmmption

. of legal bhusiness uiter the long vaeation, a practice which, un-
fortunately. we in Ontario have not preserved.

The same recognition by the State of the Christian religion
is evidenced hy statutes against blasphemy, aud for the proper
observance of the Lord’s Day.

T A A 4 Y DR R e

Prior to the Norman conquest bishops sat with the sheriff in
the County Courts, the bishop's duty being {o inform the people
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of the law of God, and though this mingling of temporal and
ecclesiastical law was put an end to by the Conqueror, yet the
confining of ecclesiastical eauses to the courts Christian, which
he accomplished, was in effect also a public recognition of the
Christian religion, if not as part of the law of the land, never-
theless as having a status as part of the established order of
society, which no other religion possessed in England.

Turning to the utterances of judges we find there are many
to be found affirming directly or indirectly that Christianity
is part of the law of England. For instance: ‘‘The laws of the
realm do admit nothing against the law of God.’’ Hobart, C.J.,
in Colt v. Glover (1614) Hol. 149.

‘“The second ground of the law of England is the law of
God.’” Hyde, J., in Manby v. Scott (1663) 1 Mod. Rep. 126.

Lord Hale, C.J., in Taylor’s Case (1675) 1 Vent. 293, said:
““Christianity is part of the law’’ and Lord Raymond, C.J., in
Rex v. Woolston, Fitz. 64, 2 Stra. 834, declared: ‘‘Christianity,
in general, is part of the common law of England and there-
fore to be protected by it.’’

Lord Kenyon, C.J., said, in Williams’ Case (1797) 26 How.
St. Trials 704: ‘‘The Christian religion is part of the law of
the lang.”’

“I apprehend that it is the duty of every judge presiding
in an English court of justice, when he is told that there is no
difference between worshipping the Supreme Being in chapel,
church or synagogue, to recollect that Christianity is part of
the law of England.”” Lord Hardwicke, L.C., in In re Masters,
etc., of Bedford Charity (1819) 2 Swan. 527.

““It is certain that the Christian religion is part of the law
of the land.”’ Patteson, J., in Rex v. Hetherington (1841) 5
Jur. 0.8. 530.

Lord Chief Baron Kelly, in Cowan v. Milbourn (1867) 2
LR. Ex. 234, declared: ‘‘There is abundant authority for saying
that Christianity is a part and parcel of the law of the land.”’

In Pringle v. Napanee (1878) 43 U.C.Q.B. 285, Harrison,
C.J., declared that ‘‘an examination of the English law will be
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found to establish that Christianity in geperal, and not simply
the tenets of particular sects, is a part of the common law of
'England, and that the cardinal doctrines of Christianity have
been respected and guarded by the legislature and common law
of the country,”” and he instances as legislative recognitions of
Christianity the statutes for the proper observance of the Lord’s
Day (29 Car. 11 c. 7), anq the statute for the suppression of
blasphemy (9 & 10 Wm. 1IL. e, 32), both of which hecame part
of the law of Ontario by virtue of the Constitutional Act, 49
Geo. 111, e 1 (U.C.).

When Christianity tirst appeared in the world it had no
adventitious support from the temporal governments of the
world. It was a purely voluntary soeciety seeking to spread itself
in the same way as any voluntary religious society to-day seeks
to spread itself. No one conld be compelled to join the soeiety,
and the only persuasions permitted were those addressed to the
reason and the conscience. The reign of Constantine mnrks the
era of the change of attitude of the State to the Christian re-
ligion. Thenceforward the Christian church was taken under
the patronage of the temporal rulers of Kurope, and though it
acquired wealth and power, it was often at the expense of the
saerifice of spirituality.

In the heyday of the Church prosperity and patronage by
the State, it is quite certain that methods were adopted by both
Chureh and State for overcoming opposition to the tenets of the
Christian faith of a far different kind from those employed by
the primitive fathers, and the adoption of such methods, though
attendcd with temporary sueccess, has left a wound on the
Chureh’s reputation: beeause it is not unbaturally assumed
by some that those who resorted to sueh methods were earry-
ing out the prineiples of the Church whos: ministers they were,
though in truth and faet they were altogether misapprehending
the spirit and true meaning of the religion they professed.

Who ean now read of all the hurnings and tortures of past
ages done in the sacred name of the Christian religion withont
feeling how very far removed all sueh proceedings are from that
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religion when properly understood? How much of this cruelty
Was due to a real, though mistaken, zeal for what was regarded
as truth, and how much to a desire to enforce a system of spirit-
val tyranny and terrorism, who can tell?

Ever since the seventeenth century forces have been at work
in England and among all English speaking people, which have
materially modified the administration of the law in this respect.
Toleration of all religious opinions which do not conflict with
decency and public morality has also become a part of the
law of the land ; and this toleration, to be effective, must involve
48 a necessary consequence the right to advocate beliefs and
doetrines contrary to the Christian religion. This changed con-
dition of things has involved a change in the attitude of the
Courts to those who publicly advocate beliefs and doctrines con-
trary to Christianity. Provided they do so with some regard to
morality and to a decent respect for the religious feelings of
others, and has brought us back very far to the primitive con-
dition of things. '

Hence it has come to pass that greater latitude has of late
Years been allowed to the publication of books attacking the
Christian faith, but although this may be done without fear of
temporal punishment if the ordinary rules of decent argument
are observed, it would be quite a mistake to assume that what
may be done with impunity is nevertheless a lawful act in con-
templation of law. As was said by Bramwell, B., in Cowan v.
M'ilbourn, LR. 2 Ex. 236: ‘“A thing may be unlawful in the
Sense that the law will not aid it, and yet the law will not imme-
diately punish it.”” And this distinction is not one of no im-
Portance, but may be found at times a sufficient ground for the
avoidance of contracts. Thus, in Cowan v. Milbourn, the de-
fendant contracted to let a room to the plaintiff for the purpose
of delivering lectures which the defendant subsequently dis-
Covered were an attack on the Christian religion, and he then
Tefused to allow the room to be used for that purpose by the
Plaintiff; and it was held that the purpose for which the room
had been hired by the plaintiff was illegal, and the contract
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was not enforceable; and to the same effect is Pringle v. Napance,
43 U.C.Q.B. 285,

The altered attitude of the courts towards those who advocate
doetrines inimieal to Christianity appears from the following
observations of the late Lord Chief Justice Coleridge. He says:
It is no longer true in the sense in which it was true when these
dicta were uttered that ‘Christiamty is part of the law of the
land.” Non-Conformists and Jews were then under penal laws,
and were hardly allowed eivil rights. But now, so far as I
know the law, a Jew might be Lord Chaneellor. Certainly he
might be Master of the Rolls, and the great judge whose loss we
have all had to deplore (Jessel, M.R.) might have had to try
sueh a ease, and if the view of the law supposed, be correet, he
would have had to tell ‘he jury, perhaps partly composed of
Jews, that it was blasphemy to deny that Jesus Christ wax the
Messiah, which he himself did deny, and which Parlinment has
allowed him to deny, and which it was part of ‘the law of the
land’ that he might deny.”” Reg. v, Ramsay (1883) 15 Cox C.C.
2353 and in another case he said: **I for one would never be a
party, unless the law were clear, to saying to every man who
put forward his views on these most sacred things, that he
should bhe branded as appsarently eriminal because he differed
from the majority of mankind in his religions views or (on-
vietions on the subjeet of religion. If that were so, we should
get into ages and times whieh, thank God, we do not live in,
when people were put to death for opinions and beliefs whieh
now abmost all of us believe to be true’': Koy, v Bradlaugh
<1883 15 Cax L0, 230,

It is well known that many lenrned men of the preseat day
deny the Mosaie aceount of the creation of man, and prefer
to think that they are merely improved monkeys, and, ohiers
delight thenmelves in discovering what they believe to be flaws
tn those Seriptures on which the eredibility of the Christian
religion i based : and these men from time o time publish to
the world the result of their ipvestigations which are hy zome
thought to be, and ure certainly intended to he, destructive of
faith in the truth of Christianity; nevertheless such writings.
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80 long as they refrain from abuse and vituperation, and keep
within the ordinary bounds of morality, are allowed to pass
unnoticed by the law; but this freedom from penal consequences
can hardly be rightly construed as indicating any real altera-
tion in the fundamental rule witnessed to by so many legal sages
of the past, to the effect that Christianity is a part of our law,
and is still a veritable and effective part of it; but it rather
indicates that the law deems it to be a saner method of main-
taining the Christian faith, to reason with, rather than punish,
those who have the misfortune to be unconvinced of its truth, or
inclined to controvert it. '

No harm happens to society from a few men thinking them-
selves improved monkeys rather than the subjects of a special
creation, so long as they do not think fit to adopt the morals of
monkeys, which might indeed prove very detrimental to society.
Neither is society much harmed because a few men delight to
think that they have discovered that the writings ascribed to
certain persons in the Secriptures were not in fact written by
them, or that the generally received date of certain writings is
hot the true date. From a Christian standpoint, however, those
who for any reason are led to deny the Christian faith, ought
“to be objects of pity'and commiseration rather than subjects for
Punishment as criminals.

G. S. H.

HIS HONOUR THOMAS HODGINS, LL.D.

There has passed from amongst us one of the most learned
a8 well as one of the most respected members of the profession in
this country—His Honour Thomas Hodgins, M.A., LL.D., judge
of the Admiralty Division of the Exchequer Court and Master
in Ordinary of the Supreme Court of Ontario. He died suddenly
at his residence in the city of Toronto on the 14th ult. He was in
the act of telephoning to his stenographer in reference to some
alterations he desired to make in some manuseript when the
call came that waits for no answer, and death ensued from heart
failure during the conversation. We can well believe that his
desire was to die in harness, and so he did.
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Dominion of Canada was concerned and many of his articles on
this subject have appeared in this journal as well as in some of
the leading English reviews.

As a member of the Canadian Volunteer Force he saw service
s a member of the University Rifles in the Fenian Raid in 1866,
and as a member of the Church Militant for many years took an
active interest in the proceedings of the Synod of the Diocese of
Toronto. :

His was a full, active and useful life. Both at the Bar and
on the Bench he was deservedly popular, and was held in respect
for his impartiality, patience and courtesy. In private life a
large circle of friends will mourn his loss. Tributes to his mem-
Ory were paid by several of the judges of the Ontario Bench,
on the meeting of their courts the day after his death, which we
gladly reproduce.

Sir Charles Moss, President of the Supreme Court of Judica-
ture said: ‘I believe that everybody who knew him or came in
Contact with him in these important duties will agree that in the
€Xercise of them he always performed his duty as he saw it.
Gifted with an infinite capacity for taking pains, he possessed
large stores of legal knowledge. But he went further and
branched out into broader and more comprehensive fields.

‘“As a man he was kindly and genial in manner. Courteous
and considerate he always was.

“For myself and my colleagues I can but deeply voice regret
for the event which has removed one who earned our highest
respect and esteem. He died as I believe he would have wished,
With his mental faculties unimpaired.’’

Sir John Alexander Boyd, President of the High Court of
JllStiee, said: ‘‘Since the court was last in session, suddenly has
Come the inevitable call to'one whom we know rather as Master in
Ordinary than as local judge of the Admiralty Court. Mr. Jus-
tice Hodgins lived to a good old age and filled his judicial offices
with competent and efficient service. It is as a judge that his in-
dustry and patience and integrity are to be commended in this
Place. He was an erudite and painstaking judge who always
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sought to do what he belioved to be right. No greater encomium
can be paid snpon any jud..ial officer than that which is applicable
to him ; his constant endeavour was to arrive at the truth in order
to give effect to what appealed to him as the very right and
justice of the case. His passing is a distinet loss fo the publie
service of the country. All his large and ripe experience cannot
be replaced.”’

Sir Glenholme Faleonbridge, President and (hief Justice
of the King'’s Bench, said: **Mr, Hodgins' manners were
characterized by that polished urbanity which we always tind
pleasing, even though we know or suspect that it ix & mere arti-
ficial veneer, But in his ease it was the outward munifestation
of true benevolence of disposition, and kindness of heart.

““As to his intellectual achievements, he was not ualone dis-
tinguished in the general domain of law, but he had made him-
self known as a high authority in international questions, in con-
stitutional law, diplomacy and parliamentary practice. He loved
his country as he loved his alma mater, with a pure and lofty
fervour; and he gave of his best to the service of both—his time,
his talents, his tongue and pen. Ie was & fine example of
altruism in an age which is generally charaeterized by selfish-
ness and egoism. May God rest Lis soul in peace."’

The family has hecome well known in this country. Mis
elder brother, John George Hodgins, LL.D., has rendered splen-
did service for the provinee in connection with its educational
system, having occupied prominent positions in connection there-
with, As historiographer of the Educationg]l Department of
Ontaric he was at the time of his death engaged in preparing a
work in four volumes on ‘‘The Documentary History of Kduca-
tion in Upper Canada.’”” One of the sons of the deceased is in
the Royal Artillery. IIis nephew, Frank E. Hodgins, K.C,, a
son of Dr. Iodgins, occupies a prominent place at the Bar of
Ontario. His brother, Col, Hodgins, is one of the most enthusi-
astic of our staff commanding officers and is D.0.C. at London,
Ontario. '
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ENGLISH CASER,

REVIEW OF CURRENT ENGLISIT CASES.
(Registered in accordance with the Copyright Aet)

SETTLEMENT ~— REAL PROPERTY-~APPOINTMENT-—REMOTENESS ~—
RULE AGAINRT DOUBLE POSKIBILITIES—SUCCESSIVE LIMITATIONS
TO UNBORN CHILDREN—ILECTION.

In re Nash, Cook v. Frederick {1910) 1 Ch. 1. This was an
appeal from the deeision of Eve, J,, 1909) 2 Ch 430 (noted ante,
vol. 43, p. 746). Two points were involved in the case. First,
whether the rule against double possibilities applied to the limi-
tation of equitable estates, and second, whether, where an
assumed exercise of a power by will fails on the ground of its
offending against the rule against double possihilities, those who
henefit by sueh feilure are put to an eleetion whether they will
confirm the will, or aceept the benefits given them by the will,
Eve, J., held that the rule against double possibilities does apply
to the limitation of equitable estates, but where an appointment
hy wilt fails heeause it offends against the rule no ease of election
arisex, and his decision is now affirmed on hoth points by the

Court of Appeal (Cozens-Ilardy, M.R.. and Moulton and Far-
woll, Todd.).

RALWAY—RANT OF LAND TO RAILWAY COMPANY-—AGREEMENT TO
PERMIT GRANTOR TO MAKE A TUNNEL—TIME AND PLACE NOT
SPECTFIED—1 T NCERTAINTY—PERPETUITY—ULTRA VIRES — Af-
SKINABILITY OF AGREEMENT,

South Eastern Ry. v. Associnted Portland Cemenl Manufac-
turers (1910) 1 Ch. 12, In 1847 one Caleraft entered into an
agreement with the plaintiffs to sell to them certain lands for the
purposes of their railway, subject to a stipulation that Caleraft
and his assigns might at any time construct a tunnel under
the land to he conveyed. A conveyance was subsequéntly made
by Caleraft to the plaintiffs which excepted and reserved to Cal-
eraft and his assigns the right to construet a tunnel under the
lands conveyed. Caleraft died and his universal suceessor made
a lease of part of the land severed by the railway, and also
assigned to the lessee during the continuance of the demise the
henefit of the agreement of 1847, and the defendants having
become the assiguee of the lease were about to construct a tunnel,
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and this action was brought to restrain (hem from so doing. The
plaintiffs contended that *he agreement, and the reservation and
exception in the deed, were void for uncertainty for not specify-
ing & time -when or a specific place where the tunnel was to be
made. and that they were also void as offending against the law of
perpetuities, and also that the defendants were not entitled to
the benefit of the agreement. Eady, J., who tried the action, held
that as against the original covenautors, the railway eompany,
the provision in the agreement as to the tunnel was a personal
contract and was not obnoxious to the rule against perpetuities,
and that the benefit of the contract could be assigned and had
peen validly assigned to the defendants, during the continu-
ance of their term; and on both these points he was affirmed by
the Court of Appeal (Cozens-ITardy, M.R., and Moulton and
Farwell, L.JJ.). Eady, J., also held that the reservation in
the deed amounted to a regrant of an easement by the plaintiff,
and was not void for uncertainty and was not ultra vires of the
railway company, but cn these points the Court of Appeul ex-
pressed no opinion,

EXPROPRIATION — COMPULSORY PURCHASE — WIDENING STREET —
NoTicE T0 TREAT—[/ANDOWNER REJECTING OFFER—WITH-
DRAWAL O NOTICE—DAMJAGES.

In Wild v, Woolwich (1910) 1 Ch. 35, a notice had been giver
by a municipal corporation to treat for the purchase of lapd for
the widening of a street., The landowner rejected the proposed
offer on the ground that more land was proposed to be taken
than was necessary, the corporation then withdrew the notiee,
and the plointiffs then brought the present action to recover
damages oceasioned by service of the notice. Hve, J., held that
they were not entitled to succeed and the Court of Appeal
(Cozens-Hardy, M.R., and Farwell and Buckley, L.JJ.) affirmed
his decision, holding that where a notice to treat is served the
landowner must either treat the iotice as good, or repudiate it as
a whole, but cannot accept it in part, and reject it in part; and
where he has not accepted it as a whole, the notice may be with-
drawn, without imposing on the corporation giving the notice
any liability for damages.
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VENDOR AND PURCHABER—DOUBTFUL TITLE—-DIFFICULT QUESTION
OF CONSTRUCTION—VENDORA’ AND PURCITASERS’ ACT—ORIGIN-
ATING SUMMONS—COSTs,

In re Nichols &' Von Joel (1910) 1 Ch, 43, In this case an
application was made under the Vendors’ and Purchasers’ Act to
determine a question of title, Neville, J., before whom the appli-
cation was heard, finding that the questiorn turned on the con-
struction of & will, thought the title ought not to he foreed on the
purchaeser, but offered before disposing of the matter to give the
vendor an opportunity of applying on an originating summons
for a construction of the will, which offer was declined and the
application was accordingly dismissed. On appeal to the Court
of Agppeal (Cozens-Ilardy, M.R., and Moulton and Farwell,
I.Jd.) that court made the same offer whieh the vendor then
accepted, and an application was then made on an originating
summons to determine the question of construction which the
court found in favour of the vendor. In these circumstances the
('ourt of Appeal on the new evidence allowed the appeal and
declared in favour of the title, hut ordered the vendor to pay the
costs of the appeal end of the motion before Neville, J.

INJUNCTION-=NUISANCE—POLLUTION OF STREAM -— SUBSEQUENT
REMEDY OF OBJECTION—REVOCATION OF INJUNCTION,

Attorney-General v. Birmingham (1910) 1 Ch, 48, In this
case a perpetual injunction had heen granted by Kekewich, J.,
restraining the defendants, a munieipal corpoeration, from pollut-
ing a stream Dy discharging sewage into it. An appeal was
taken from his judgment, and pepding the appeal the defendants
had, by the expenditure of £500,000, removed all ground of
complaint, and it was now contended ihat although the injune-
tion was rightly granted, yet in the altered state of cireum-
stanees it should now be discharged. The Court of Appeal
(Cozens-Hardy, M.R., and Moulton and Farwell, I.JJ.) having
directed an examination by an expert and being satisfied by his
report that all ground of complaint had been removed, dis-
chiarged the injunction,

WILL—LEGACY TO FOUND BED IN HOSPITAL,

Attorney-General v. Belgrave Hospital (1910) 1 Ch. 73, A
testatrix by her will having given a legacy of £1,000 to found a
bed in a hospital, Eady, J., was asked to decide in what manner
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the fund ought to he applied, and he held that the capital must
he invested, and the income to be derived therefrom must be
applied in maintaining the bed. The hospital had treated the
legacy as applicable to the general purposes of the hospital, and
as merely giving the testatrix the right to have a particular bed
named after her. But Eady, J., considered this was no* an ad-
missible method of dealing with the fund. It will be well for
snlicitors of charitable institutions to take notice of this case as
dealing with a point which is constantly arising.

SETTLEMENT—APPORTIONMENT OF SPECIFIC SUMS OF STOCK~—SUR-
RENDER OF APPOINTOR'S LIFE INTEREST—DEATIH OF APPOINTOR
~HorcurPor—DATE AT WHICII VALUE OF APPOINTED STOCKS
SHOULD BE ASCERTAINED.

In re Kelly, Gustard v. Berkeley (1910) 1 Ch. 78. In this
case a donee of a power of appointment over a trust fund in-
vested in stock in which the donee had a life interest appointed
part of the stock, end released her life interest to the appoiutee,
the appointment providing that in case the appointee should
beecome entitled to any part of the unappointed fund she should
bring the part appointed to her into hotehpot. The tenant for
life having died, and the appointee having beecome entitled to a
share of the unappointed fund, it hecame necessary to determine
at what period of time the value of the stock appointed was to be
ascertained, and Warrington, J., held, that the value must be
ascertained at the date of the death of the tenant for life, and
not at the date of the appointment, because so long as the tenant
for life was alive, the appointee was in possession in the place of
the tenant for life.

RESTRICTIVE COVENANTS—BUILDING SCHEME—SUBSEQUENT PUR-
CHASERS—RIGHT OF SUB-PURCHASERS TO ENFORCE COVENANTS
MADE TO A PRIOR VENDOR—NOTICE OF RESTRICTIVE COVENANTS.

Willé v, 8t John (1910) 1 Ch. 84 was an action to enforce a
restrictive covenant in the following circumstances. Du Cane,
being owner of a tract of land, sold 14 acres of it to Holmes, and
took from him a covenant mot to erect any buildings except
dwelling houses upon the foarteen acres. Holmes sold part of
the land to the plaintiff and part to the defendants. Neither the
plaintiffs nor the defendants entered into any restrietive coven-
ants, but they had noticé of the covenant made by Holmes with
Du Cane. The defendants erected a church on part of the land
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bought by them, which the plaintiffs claimed was a detriment to
them, and a breach of the restrictive covenant which Holmes had
given to Du Cane, and which they claimed to be entitled to en-
force. Warrington, J., who tried the action, however, held that
they had no such right, because there was no evidence of the
covenant heing given in pursuance of, or to carry ont, any build-
ing scheme, that the mere registration of the covenant did not
have the affect of annexing it to the land, that there was no
imposition of the covenant by the common vendor of the plaintiff
and defendants in furtherance of any huilding scheme, and
neither party purchased their lots on the footing that the ecoven-
ant in question was to enure for the benefit of the other lots.
ITe held that the covenant in questivn was cne intended merely
for the benefit of Du Cane as owner of the rest of the estate
of which the fourteen acres had formed part, which was not en-
foreeable by any one but Du Cane or his representatives,

.

SOLICITOR-~SOLICITOR AND AGENT—AGENT’S BILL OF COSTS—TAX-
ATION—QRDER OF COURSE—SOLICITORS’ Act, 1843 (6-7 VicT.
¢. 73), 8. 3T—ArrorNevs’ & Sonrcrrors® Acr, 1870—(33-34
Vier. ¢, 28), ss. 3, 17— (R.8.0. ¢. 174, s. 35).

In re Wilde (1910) 1 Ch, 100, A ecountry solicitor having
employed his London agent to transact certain business for which
the latter was entitled to costs, obtained an order of course for the
delivery by the agent of his hill of costs. This order the agent
eontended was irrogular hecause the relation of solicitor and
client did not exist hetween a solieitor and his London agent,
and he having refused to deliver his hill pursuant to the order,
a motion for an attachment was made against him for contempt,
whereupon the agent also moved to discharge the order. Both
motions were heard together, and Neville, J.. who heard them,
deeided that although prior to the Solicitors’ Act of 1843, there
did not appear to have been any power at common law to order
taxation of an agent’s bill, and it was only ordered in Chancery
on the terms of hringing the amount of the bill into court, yet
that sinee the Aet a different rule prevailed and that under 5. 37
(R.S.0. ¢. 174, s. 35) the eountry solicitor was entitled as a
“party chargeable’ to have a taxation of his agent’s bill without
any terms heing imposed, and the order of course was therefore
regular, and the agent was ordered to deliver his bill within
21 days and pay the costs of both motions.
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MoToR CAR——DRIVER EXCEEDING SPEED LIMIT—POLICE—WARNING
GIVEN BY THIRD PERSON— WILFUL OBSTRUCTION OF CONSTABLE
IN EXECUTION OF HIS DUTY—PREVENTION oF CRIMES AMEND-
MENT AcT, 1885 (4849 Vicr, ¢. 78) 8. 2—(Cr., CnpE, s8.
168, 169).

Betis v. Stevens (1910) 1 K.B. 1 was a prosccution for ob-
structing a constable in the execution of Wy duty. The facts
were that with a view to preventing motors from travcliing at an
excessive speed, certain police officers had measured a mile of a
travelled road, and set a watch for observing the speed of motor
cars driven along the road. The defendant with the objeet of
preventing drivers from being caught, had, as they approsched
the measured mile at an illegal speed, signalled the drivers
whereby they were informed that they were being watched, and
thereupon they lowered their speed to a legal rate. 'The magis-
trates convicted the defendant, but str.ted a case for the opinien
of a Divisional Court (Lord Alverstone, C.J,, and Darling and
Bucknill, JJ.), who affirmed the conviction. It is pointed out
that a great deal depends on the apparent intention of giving
such a warning, If it were given solely with the object of pre-
venting the ecommission of an illegal act, it would not be un-

lawful; if, however, the apparent object of the warning is
merely to induce the offender to suspend his illegal act only so
long as there is danger of detestion by the police, then the warn-
ing becomes an unlawful obstruction of the police in the execu-
tiun of their duty.

CRIMINAL LAW—SERVANT’S CHARACTER—FALSE CHARACTER
VERBAL REPRESENTATION—CONSPIRACY—SERVANTS'  C1IAR-
ACTERS Acr, 1792 (32 Gro. II1. ¢, 56), ss. 2. 3.

The KHing v. Costello (1910) 1 K.B, 28. This case was a pro-
secutirn under the Servants’ Charaeters Act, 1792 (32 Geo. 1I1.
e. 56), for giving a servant a false character; and the principal
question was, whether in order to come within the Act the char-
acter must be given in writing, The words of the Act are, ‘‘if
any person or persons shall knowingly and wilfully pretend or
falsely assert in writing,”’ ete. 'The Divisional Court (Lord
Alverstone, C.J., and Darling and Bucknill, JJ.) held that the
words ‘‘in writing’’ only qualify the word ‘‘assert,’’ and do
not apply to the words ‘‘knowingly, and wilfully pretend,”” and
therefore that a false verbal representation as to a servant’s
character is within the Act. We may note that this Aet seems
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to be cne which became part of the law of Upper Canada and
would seem to be still in force in Ontario, although we do not
recollect to have come across any case in which it was in question.

CoNTRACT—HUSBAND AND WIFE—CONTRACT BY HUSBAND W'TH
WIFE TO PAY HER A SUM IN CASE HE SHOULD BE GUILTY OF
CONDUCT ENTITLING HER TO A SEPARATION—VALIDITY OF
AGREEMENT---PUBLIC POLICY,

Harrison v. Harrison (1910) 1 K.B. 35. This was an action
hy a wife against her husband to enforce an agreement for the
payment of a sum of money. The defendant had been convieted
of cruelty to the plaintiff, and u separation order had been made
hy justices, In order to induce the plaintiff to return to co-
hahitation with the defendant he agreed that, in the event of
the defendant thereafter being guilty of conduct entitling the
plaintiff to a separation, he would pay her the sum of £150, and
on such payment she agreed not to demand or receive any weekly
sum under any further separation order. The plaintiff returned
to live with the defendant, who again assaulted her, whereupon
she obtained a further separation order and brought the present
action to recover the sum of £150. The defendant contended that
the agreement was void as being made in contemplation of a
futare separation and was therefore contrary to publie poliey,
Walton, J., who tried the action, held that that objection was
not tenable, and gave judgment for the plaintift’ for the full
amount eclaimed.

WRIT OF SUMMONS—SPECIAL INDORSEMENT—SPEEDY JUDGMENT——
AFFIDAVIT IN SUPPORT OF MOTION—F'OREIGN PLAINTIFF—AFFI-
DAVIT OF SOLICITOR—INFORMATION AKD BELIEF—RULES 16,
115—(OnT. RULES, 138, 603).

Lagos v. Grunwaldt (1910) 1 K B. 41. In this case a motion
for speedy judgment was made upon a specially indorsed writ.
The plaintiff was a foreigner resident out of the jurisdiction, and
the affidavit in support of the motion was made by his solicitor
on “‘information aud belief.”” The claim was for professional
chavges rendered by the plaintiff as & foreign solicitor, and the
balanee claimed was £1,469 4s, 1d. The Master gave the defen-
dant leave to defend on certain terms, including the payment into
court of £400 within fourteen days. Sutton, J., affirmed this
order, and from it the defendant appealed, ciaiming to be entitled
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to unconditional leave to defend. Tha defendant objected that
the claim was not ‘‘a debt or liquidated demend,’’ and therefore
not the subject of ‘‘special indorsement,”’ but the Court of
Appeal (Cozens-Hardy, M.R., and Farwell, L.J.} overruled
this objection. But on the point of the sufficiency of the affi-
davit filed in support of the motion, the Court of Appeal were
in defendant’s favour, and held that under Rule 115 (Ont.
Rule 603) an affidavit founded on infermation is not sufficient
to give the court jurisdiction, it not being an affidavit by ‘“‘a
person who can swear positively to the debt or cause of action.”’

SUNDAY OBSERVANCE—COHNSENT TO PROSECUTION—SUNPAY OB-
SERVANCE PRoOSECUTION AcT, 1871 (34.35 Vier. c. 87), ss8. 1,
2 AND scHEDULE—(R.B.C. ¢, 153, 3. 17).

The King v. Halkett (1910) 1 K.B. 50. In order to prevent
oppressive prosecutions for non-observance of the Lord’s Day
Aet (29 Car. 11. c. 7), it is provided by the Sunday Observance
Prosecution Act, 1871 (34-35 Viet. e¢. 87) that no prosecution is
to be brought under 29 Car. I c. 7, without the consent of the
chief constable or other officer by whatever name called, having
the chief eommmand of the police in the police distriet, In this
ca.e the chief constable was away on his holidays, and a superin-
tendent of police was discharging his daties during his absence,
but the Divisional Court (Lord Alverstome, C.J., and Darling
and Bucknill, JJ.) were of the opinion that his consent was not
sufficient under the statute to warrant a prosecution, and the
conviction was quashed. A similar provision is tn be found in
R.8.C. e. 153, s. 17, and from this case it would appear that no
one but the Provincial Attorney-General in person is competent
to give a consent under that scction,

MONEY PAID UNDER MISTAKE OF FACT--MUTUAL MISTAKE-—ACTION
TO RECOVER MONEY PAID UNDER MISTAKE-—STATUTE oF Limr-'
TATIONS-——WHETHER NOTICE TO OPPGSITE PARTY OF MISTAKE IS
NECESSARY TO COMPLETE CAUSE OF ACTION-—9 Gro, IV. c. 14,
8. 4—(R.8.0. c. 146, 8. 5).

Baker v. Courage {1910) 1 X.B. 56. In this case the plaintift
was a licensed victualler and the defendants a brewery company.
In February, 1869, the plaintiff being a lessee for a lung term of &
public house subjeet to a mortgage to the defendants, acquired
the reversion; £1,000, part of the purchase money, being secured
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by mortgage of the freehold to the vendor. In March, 1896, the
plaintift agreed to sell his leasehold and frechold interests to-
gether with his stock in trade to the defendants. In order to
facilitate the transaction the defendants lent the plaintiff £1,000
to pay off the mortgage on the freehold. The same solicitors
acted both for the plaintiff and defendants, and in the final
adjustment of accounts to ascertain the balance payable to the
plaintiff the £1,000 this lent was omitted to be debited to the
plaintiff; and on March 31, 1896, the balance, according to this
errongous account, amounting to £9,000, was paid to the plaintiff.
On the day following the plaintiff deposited the £9,000 with the
defendant at interest, and from time to time drew out portions,
until in January, 1909, there being only a balance of £1,000
remaining, the plaintiff gave notice of his intention to withdraw
it. Just before the receipt of that notice the defendants insti-
tuted inquiries to find out what amount the house purchased
from the plaintiff had cost them, and the mistake as to the £1,000
was then discovered ; they, therefore, refused to pay the §1,000,
aud this action was brought to recover it, and the defendants
set up the payment by mistake by way of set-off and counter-
claim, to which the plaintiff pleaded the Statute of Limitations.
The defendants contended that the cause of action for the re-
covery of the money paid by mistake did not arise until the mis-
take was discovered and notice given to the plaintiif; but Hamil-
ton, J., who tried the action, came to the conclusion that the
defendant’s cause of action arose when the money was paid, and
that from that time the statute began to run, and that conse-
quently the defendant’s claim was barred, and the plaintiff was
entitled to judgment for the amount claimed: see R.8.0. c. 146, s.
5, which is taker from Imp. St. 9 Geo. 1V. ¢ 14, 5. 4. Having
regard to the result in this case it may well be doubted whether
this section is in furtherance of justice. There might be some
reason in allowing the statute to be pleaded as to any sum claimed
by a defendant by way of set-off over and above the plaintiff’s
demand ; but the same reason obviously does not apply to so much
" the set-off as equals the plaintiff’s claim.
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vorrespondence.

————

THE POWER COMMISSION AND THE ATTORNEY.
GENERAL’S FIAT FROM THE STANDPOINT
OF THE COMMON LAW.

Lo the Editor, Canapa Law JUL’I?N,AL:

Sir,~—It is my intention to discuss, from the point of view of
English common law and practice, 8. 23 of the Power Commis-
sior Act, 1917, and the use made of his powers thereu_dcr by the
Attorney-Ge ~ral for Ontario, in order to discover what, if any,
support ean be supplied from that source to the action of the
legislature and the Attorney-General.

That section provides that ‘‘without the consent of the
Attorney-General, no action shall be brought against the Com-
mission or against any member thereof for anything done or
omitted in the exercize of his office,”’ and it seems clear that
if the provision had not been inserted in the Act or if the Attor
ney-(eneral had not interpreted and applied it as he has, the
lieges of Ontario would have been able to appeal to their own
courts for the ascertainment and the establishment of their rights,
and the subsequent troubles, accompanied—one cannot sayv cured
~—by the subsequent legislation, would have been avoided.

In England, there are only four classes of civil suits in which
the subject has to obtain the fiat or allowance of the Crown or
of the Attorney-Generai before he can commence proceedings,
namely, (1) actions by the Attorney-General with a relator; (2)
petitions of right; (3) scire facias on lunacy bonds, where the
bond is put in suit for a private solicitor; and (4) petitions with
request to charities under the Charities Procedure Act, 1812
(52 Geo. IT11. ¢. 101). The latter two cases need not be further
considered-—they have nothing to do with the matter which I am
now discussing; but a short examination of the former two cases
will shew how widely different they are from the case of actions
against the Hydro-Electrie Power Commission and its members,
In neither case is the necessity for a fiat the ereation of statute
(the Petition of Rights Act, 1860, 23 & 24 Viet. ¢, 34), merely
regulates procedure and does not affect the prerogative! In

1, Tobin v. R, (1863) 22 L.T.C.P. 216, at p. 221, per Erle, CJ The report
of the passage in 14 C.B.N.8, 505, at p, 521, is not so complete.
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Jhe case of an action (formerly called an information) by the
Attorney-General with & relator, a member of the publie wishing
to enforee a publie right or to prevent a publie injury merely as &
member of the public and where his ow . private rights are not
uffected and he has suffered no special dumage, has to request the
Attornev-General to aliow him to nse the name of the Attorney-
(eneral as plaintiff, with or without himself as co-pluintiff, This
form of -action seems to have been derived from the carly form
of proceedings in which a Crown grantee, or a person claiming
under the Crown, sued in the Crown’s name in order to obtain
the advantage of the prerogative.’ It is clear that the necessity
of obtaining the Attorney-General's permission in this form
of action forms no precedent at all for the provisions of 8. 27 of
the Power Commission Aect, 1907,

Let us now turn to the case of Petitions of Right. Itisa vory
ancient principle of the common law that the Kiug is not iiable to
be sued by a subjert—some writers say this was because ‘‘the
King by his writ cannot command himself,”™ but more probably
it was beeause the King cannot he sued in his owr court. But
From very early times it was the practice of the Crown to abate its
prerogative to such an extent as to permit a subject (then called
the suppliant) to proceed against the Crown by a petitior of
right or & monstrans de droit in a proper case, that is to say,
where there was a reasonable cause of action, and a cause of
action which was of such a nature that it was compatible with the
prerogative,' At the present day the practice is regulated by the
statute referred to above, but the principles on which the fiat is
granted and refused remain as they always were at common law.
It may be stated generally that petition of right is the process
by which recovery is made from the Crown of property of any
kind, including money, to which the subject is legally or equitably
entitled, except in cases where the process iz noted hy some
statutory mode of recovery.” Tt is necessary to use this process
not only against the Crown itself, but also against government
departments cxereising prerogative powers, except in eertain
cases where there is statutory provision for suing the department

2. Ree Robertson, Civil Proceedings by and against the Crown, pp. 464, 465.
3. Sadlers Company's ense (1588) 4 Co. Rep. 543, at p, 55a; Comyns, Dig.
Action, ¢. 1; Prerogative, D. 78, and see Robertson, op. cit.. p. 2.

4. Claims based on fact, for instance, will not lie against the Crown, A
complete list of the cases in which petitions of right will or will not
lie will be found in Robertson, op. cit., pp. 330-343. :

5. See Robertsom, op. cit. 331,
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or ifs head by ordinary writ." The tendency of modern English
legislation, unlike that of Ontario, is to lessen the number of
cases in which it is necessary to obtain a fiat and employ the
prerogative remedy, and to widen the subjeot’s right to bring an
ordinary action.” But I know of no English instance, in modern
or ancient times, in which a statute has purported to prevent
a subject from proceeding agninst a body of commissioners en-
gaged in commercial and competitive operations, and who, in
no real sease of the phrase, represent the Crown, unless he first
obtains the fiat of the Attorney-General—indeed, as I have
slready said, the necessity for obtaining the fiat of the Crown or
of the Attorney-General has never been imposed in England
by statute, except in the one very special, and now irrelevan:,
case of the Charities Procedure Act, 1812,

I will now examine the manuer in which the Attorney-General
for Ontario has exercised his powers of granting or refusing the
fat under the Power Commission Aects of 1906 and 1907. Here
the departure from English law and practice is even more note-
worthy. .

In actions of the Attorney-General with a relator the fiat is
never refused if any possible cause of action, of & nature suitable
to proceedings of this description, is shevn by the statement of
claim. There have been rare cases where the defendanis have
presented a memorial against the granting of authority by the
Attorney-General, and the latter has heard the relator and the
defendant before granting it,” but this has never been done in
the case of & petition of right.

In the case of & petition of right, it is the Attorney-General’s
constitutional duty to advise the King to grant his fiat where
there is any sort of substance in the claim, and if it is not such a
claim as cannoi possibly succeed against ‘he King. It is not
‘‘competent to the King, cr rather to his re..,onsible advisers, to

6. These cases are enumerated in Robertson, op, cit., pp. 21-108.

7. Compare Graham . His Majesty’'s Commissioners of Public Works &£
Buildings [19801] 2 K.B. 781, per Phillimore, J. The actual decision
in this case is open to grave criticism, but this fact does not affect the
observations to which I refer.

8. E.g., Attorney-tieneral v. Halifaw Corporation (1871) L.R. 12 Egq. 282,
Here the defendants raised the question whether or not there was a
ublic nuisance, If thers was not, a relator action was not the proper
orm of proceeding. The Attorney-General did not try the merits of
the case in any sense of the word, and granted his fiat, Where the
defendants subsequently applied again to him, and in his opinion were
endeavouring to get him to release the case, he refused to listen to him.
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refuse applications to put into a due course of investigation any
proper question raised on a petition' of right.’’® ‘‘Everybody:
knows thet the flat is granted as a matter, I will not say, of right,
but as & matter of invariable grace by the Crown wherever there is
a shadow of claim; nay, more, it iz the constitutional duty of the
Attorney-General not to advise a refusal of the flat unless the
claim is frivolous. Therefore, in this particular instance, where
there is & bond fide case to be-tried, there was not a shadow of
reason for pretending from the first that there was the least
danger taat the flat would not be granted.’”’ ® These opinions
put the matter rather strongly. and from long personal experi-
ence of tho matter, I can say from my own Lnowledge, that the
fiat i8 never refused except in the case of claims which are
elearly absurd, and that, even where the Attorney-General is
convinced that the claim will fail, the fiat is not seldom granted
in order that the suppliant may have the opportunity of satisfy-
ing himself by obtaining a judgment of the court,®

The practice of the Attorney-General for Ontario has been
very different, If ke had foliowed the English rule, and this, it
is submitted, is obviously the reasonable one, he would have
perused the statoments of claim in the actions for which his fiat
was sought, and if he had found any reasonable cause of action,
whatever his opinion might have been as to its ultimate success,
he would have granted his flat without more; if he had found
none, he would have refused it, This would have been the
rational and constitutional course, and if he or his government
were anxious to avoid difficulties and the possibility of injustice,
as it must be assumed that they were, they would heve thus
avoided them. But, instead of pursuing this course, in the four
cages which are before me, namely, the cases of Murray, Felker,
Smith and Beardmore, the Attorney-General (in one cass the
acting Attoruey Gener: 1), purported to erect himself into a sort

9. RJoes v. Duke of Wellington (1846) 9 Beav, 578, at p. 800, per Lord
Langdale, M.R.

10. R. v. Commissioners of Inland Revenue, In re Nattan (1884) 12 Q.B.D.
4681, at p. 479, per Bowen, L.J. The remarks of Lord Justice Bowen,
afterwards Lord Bowen, on this subject are of special value. as he was
junior commel to the T.easury, before he was raiced to the Bench, and
s such had, in aecordance with the ordinary practxce. to report to the
Attorney -General whether he should advise the Crown to grant or refuse
the fint to such petitions of right as were presented.

11. Instances of this will be found in Robertson, op. eit, p. 879. See also
Harris's case. a claim on the borderline between contract and tort‘
where the flat was granted, diseussed. Ibid,, p. 341. :
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of little court for the preliminary trial of the actions, and, aftor
hearing counsel on both sides, decided, in his wisdom, that the
plaintiffe would not succeed in their claims if he allowed them to
go on, and in each case issued, in the form of & report, which 1
ean only describe as a farcical document, his reasons for refusing
his fiat. In England the Attorney-General exercises cortain semi-
judieial funections in connection with patents for inventions, but
even thers he is not to be regarded as holding a court. ‘‘At
common law, the Attorney-Genersl is, when he is exercising his
functions as an officer of the Crown, in no case that I know of, a
court in the ordinary sense.’’® The Atforney-Gencral for On-
tario, however, has constituted himself not only a court, but a
court which arrogates to itself the right to hear and determine
questions of law and fact, and to supersede the ordinary courts,
In his report on the cases of Smith and Beardmore, moreover,
the acting Attorney-General goes so far as to decide the matter
on his personal knowledge of what the legislature meant and not
on what it said; a quite novel and unprecedented method of
interpreting a statute;" in another (Murray’s case) the Attor-
ney-General cheerfully disposes of the very diffieult quention as
to the nature and limits of the Ontaric Power Co.’s powers; in
the fourth (Fellker’s case) he delivers a regular judgment of a
sort on the Power Commission’s alleged right to take easements,
If there is any common law precedent for this kind of perform-
ance on the part of the Attorney-General, I shall be glad to know
of it. In my opinion, it is quite impossible to find anuy justifiea-
tion for such proceedings in the law of England.

G. STyART ROBERTSON,
Of the English Bar.
Author of “Qivil Proceedings
by and against the Crown.”
1 King’s Bend Walk,
Temple, Lonpox, E.C.,, Eng.

12, In re Van Gelder’'s Patent (1888) ¢ Rep. Pat. Cas.. 22; sub. nom. R, v.
dttorney-General, 4 Times L.R. 488, per ‘Bowen, L.J. See also R, v.
Oomptroller-General of Patents, Designs and Trade Marks [1899] 1
Q.B. 008, per A. L. Bmith, L.J. TLord Justice A. L. Bmith, afterwards
M.R., also occupled at one time the position of junior counsel to the
Treasury, and, therefore, like Lord Bowen, had special knowledge of the
matters now under dlscussion.

\J
13, Bee Salamon v. Salamon, (18977 A.C. 22, at p. 38, per Lord Watron.

.
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DIVORCE IN QUEBEC.

To the Editor, CANADA Law JOURNAL:

Dzar Sir,—Ten or twelve days ago I cut the following extract
from the Montreal Daily Witness, of 7th instant :—

“Mr. Justice Bruneau has just rendered judgment annulling
the marriage of George Normandin with Emma F. Williams.
The action was taken by Normandin on the ground that the
marriage ceremony not having taken place before a compe-
tent official and with the required conditions, it was null
and void, and should be declared so by the court. He alleged
that heing & Roman Catholic and Emma F. Williams belonging
to another faith, the Protestant minister, the Rev. T. Walker
Maleolm, who married them at Detroit, was not a competent
officer to perform the ceremony, and, moreover, there was no
publication of the banns, although no dispensation was obtained,
and consequently the marriage was not public, A decree of
. Archbishop Bruchesi, dated October 21 last, annulling the mar-
- riage, for the reasons above mentioned, was also produced.
“Rmma Williams did not plead to the sction, and the court
granted the civil annulment of the marriage as asked by Nor-
mandin.*

If I understand the language of the paragraph, a Quebec
jndge has undertaken to declare null and void a marriage cele-
brated in the United States or grounds that would not be recog-

nized under the law of any State in the Union, and that would
not be recognized in any provinee of Canada. outside of Quebec.
The whole performance, if correctly reported, seems to me
& travesty on marriage and divoree, and less defensibie than the
loosest divoree proceedings in the divoree courts of the neighbour-
~ ing republie.
; Yours truly,

S, A. CuesLEy,
LuNENBURG, N.S., Jan. 22, 1910.
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REPORTS AND NOTES OF CASES.

Pominion of Canada.

SUPREME COURT.

B

Board of Railway Commissioners.] [Dee. 13, 1909,

IN RE Orrar No. 7473 or TuE Boarp oF RaiLway COMMISSIONERS
OF CANADA RESPECTING FENCING AND CATTLE-GUARDS.

Railways—Fencing—Uninclosed lands—Jurisdiction of Board
of Railway Commissioners—Construction of statuie—The
Railwey Act, R.8.C. 1908, ¢. 37, ss. 30, 254.

Under the provisions of the Railway Act the Board of Rail-
way Commissioners for Canada does not possess authority to
meke o general order requiring all railways subject to its juris-
dietion to erect and maintain fences on the sides of their railway
lines where they pass through lands which are not inclosed and
either settled or improved; it can do so only after the special
circumstances in respect to some defined loecality have been in-
vestigated and the. mecessity of such fencing in that locality
determined according to the exigencies of each case,

'The order appealed from was varied, DuFr, J., dissenting.

Appeal allowed in part.

Present:—8ir Charles Fitzpatrick, C.J., and Girouard,
Davies, Idington, Duff and Anglin, JJ.

Chrysler, K.C., for the Canadian Northern Railway Co.
FPord, K.C., supported the order.

Quebec. ] LARIN 1. LAPOINTE. [Dee. 24, 1909.

Appeal—Quo warranto—Action by ratepayer—-Municipal cor-
poration—Payment of money—Statutory procedure—Matier
of form—Montreal City Charter, gs. 42, 334, 338-—3 Edw.
VII, ¢. 62, s8. 6, 27.

An action by a ratepayer of the city of Montreal to compel
the members of the finance committee of the city eouncil to reim-
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burse the city for moneys which it was alleged they authorized
to be illegally expended and asking for their disqualification
under s. 338 of the City Charter is not a proceeding in quo
warranto under the provisions of articles 987 et seq. of the Code
of Civil Procedure.

By s. 334 of the charter (3 Edw. VII. c. 62, s, 27), the city
council of Montreal must at thz end of each year appropriate the
sums at its disposal from the revenues of the city for the ser-
vices during the coming year, including a reserve of 5%, 2% of
which is to provide for unforeseen expenses. By s 42, as
amended by 3 Edw. VIIL c. 62, s 6, the finance committee of
the council must consider all recommendations involving the
expenditure of money, unless an appropriation has been already
voted. An item of unforeseen expenditure, namely, the pay-
ment of expenses of a delegation to France, came before the
couneil and was passed and sent to the finance committee which
directed the city treasurer to pay the amount.

Held, the Cuier Justice and GIROUARD, J., contra, that the
reserve of the two per cent. for unforeseen expenses was not an
appropriation of the amount so direeted to be paid,

Held, also, the Ciugr Justice and GiroUarp, J., dissenting,
that under the provisions of the charter it is essential that every
recommendation for the payment of money where there has been
no appropriation for the payment must receive the consideration
of the finance committee and its sanction or refusal to sanction
such payment before final action thereon by the council. That
such a payment without this formality, even though bona fide,
and though, in fact, sanctioned by the finance committes after
being finally dealt with by the council, and though the city was
not prejudiced thereby, is an illegal expenditure and involves
the consequences provided by s. 338 of the City Charter.

Appeal allowed with costs.

Laflewr, X.C., and C. Rodier, for appellant. Atwater, X.C,,
and Ethier, X.C., for respondent,
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Province of Ontarfo.

N

HIGH COURT OF JUSTICE.

Divisional Court.] GoRpON v. GOODWIN, [Jan. 19,

Landlord and tenant-—Unsanitary condition of dwelling-house—
Right of tenant to repudiate tenancy—Remedying defects—
Findings of fact of trial judge—Reversal on appeal.

Appeal by the defendant from the judgment of CLuTE, J., in
favour of the plaintiff in an action for rent or damages for breach
of covenant in lease. '

The plaintiff was the owner of a house in Ottawa, which by an
indenture of lease, dated the 1st February, 1909, she let furnished
to the defendant for 6 months at a rental of $125 per month in
advance. The defendant covenanted to leave the premises in
good repair: and the plaintiff, that the premises and property
were ‘‘now in good and substantial repair.’’

In the negotiation for the letting the plaintiff told the defen-
dant that the sewerage and plumbing in the house were in
perfect order.

The defendant took possession, and about two weeks there-
after became ill; a bad smell had been noticed; and a plumber
who was sent for reported that there were defects in the plumb-
ing. The defendant left the house, deeming it in ar unsanitary
condition,

The plaintiff sued for $1,000, and obtained a verdict for $640.

The appeal was heard by Favrconsrwer, C.J.K.B., RIpbELL
and LarcuFORD, J4J.

~ Travers Leuss, K.C.,, and J, W. Bain, K.C,, for the defendant,
G. F. Henderson, K.C., for the plaintiff,

RmpeLL, J.:—There is no doubt as to the law. Upon the
letting of a furnished house there i.an implied undertaking that
the house is reasonably fit for habitation, and if from any cause
this is not the case, the tenant is justified in repudiating the
tenancy: Wilson v. Finch-Hatton, 2 Ex. D. 336, This is quite
irrespective of any representation by the lessor; if the lessor
makes a representation that the house is fit for habitation, ete.,
he is not relieved from the effect of such representation by the
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fact that he honestly believed in the truth of his representation:
Chaisely v. Jones, 53 J.P, 280. And the house must be so rea-
sonably fit for habitation at the time of the beginning of the term,
and the lessor has no right to be allowed after that time to put
the house in the condition it should have been in. Of course,
there is no need for the tenement answering every whim of a
finieal tenant; but common sense should be applied in determin.
ing whetlir it does fulfil the required conditions, This state of
the law was present to the mind of the learned trial judge, and
the whole question is one of fact.

My brother Clute at the trial found against the defendant;
and it becomes now a matter for consideration whether his find-
ings of fact can he supported.

In Beal v, Michigan Central R.R. Co., 19 O.L.R. 502, and
Ryan v. McIntosh, 20 O.L.R. 31, we recently considered the
prineiples to be adopted upor an appeal from the findings of fact
made by a trial judge. ’

Here it seems to me that my learned brother has failed to
give what I consider due weight to the evidence of the condition
of the house in general, and confined his attention to three phy-
sical defects—two of which he considers slight and trifling and
remediable i a short time, The evidence is, to my mind, clear
that the house was in an unsanitary condition; it probably,
from the evidence, would have been unsanitary even if the two
defects found by the learned trial judge had been remedied;
while the third defeet, viz., that in the cellar, which seems to be
proved hy satisfactory evidence, can, I venture to think, not
fairly be described as ‘‘a very slight defect.’’ Supposing, how-
zver, all the defects to be slight, the case for the plaintiff is not
bettered ; for, in the first place, it is not the extent of the defect
which is material, but the result of such defect in producing an
unsanitary condition; and, second, the plaintiff has not the
right either herself to correct these defects now, after the begin-
ning of the term, or to call upon the defendant himself to repair.

Much was made of the fact that it was pot proved that the
sickness resulted from the condition of the house. It is quite
likely, in accordance with Beal v, Michigan Central R.E. Co., and
the cases there cited, that the defendant would have filed had he
claimed damages from the plaintiff for causing the sickness; but
it is not necessary to go that far—it is not necessary to prove
that the condition of the housc was such that it did cause sick-
ness; it is abundantly sufficient to prove, as was done in this
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case, that it might have such effect—that is (to repeat) that the
house was unsanitary,
Appeal allowed with costs and action dismissed with costs.

Divisional Court. ] [Jan. 20.
FarMers Bank v. Bre Crries Reaury ANp AgeNcy Co.

Summary judgment—>Motion for-—A fidevit in reply—Refusal to
allow cross-ezamination on appeal—Case remitted to court
below—County Courts Act, s. 54,

On a motion for summary judgment, affidavits were filed by
the defendants which, unanswered, would entitle them to a dis-
miseal of the motion. But an affidavit was filed in reply by the
solicitor for the plaintif¥s, which counsel for the defendants asked
leave to cross-examine on, but leave was refused.

Held, on appeal to the Divisional Court, the defendants should
have had an opportunity of disproving, if they could, the state-
ments in the last affidavit by cross-examination thereon. Rule 603
should be applied only with caution and in a perfectly plain ease.
Appeal allowed with costs in the cause to the defendants, and case
remitted to the court below under s. 54 of the County Courts Act.

T. Hislop, for the defendants. W. H, Hunter, for the
plaintiffs, .

Clute, J., in Chambers,] {Jan, 21,
REx v. TEASDALE.

Liguor License Act—Conviction for secon’ offence—Amendment
of 5. 12 after first conviction—Change in penalty for first
offence—Efect of—Interpretation of statutes.

Application by the defendant, on the return of a habeas
corpus for his dischargs from custody under a warrant of com-
mitment pursuant to a conviction for a second offence against
the Liquor License Act. '

The prisoner was first “onvicted on the 28th July, 1908.

On the 13th April, 1309, s. 72 of the Act was amended by
increasing the penalty for a first offence from not less than $50
besrides costs and not more than $100 besides costs, to & sum of rot
less than $100 besides costs and not more than $200 besides costs.
The punishment for a second offence (imprisonment for 4
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montha) was not changed by the amendment. The Act was not
repealed, but the figures indicating the amount of the penalty
_were changed.

CLuTE, J.:—1It cannot be supposed that the legislature in-
tended by increasing the pemnalty to give a clear slate in all
cases where g first conviction has been made. The second offence,
which calls for imprisonment, is the offence of selling liquor with-
out a license after a previous conviction. There was a previous
convietion for an offence against the Aet.

Having regard to the nature of the amendment and to the
intendment of the statute, as enacted by s. 101, sub-s. 6, I am of
opinion that the offence for which the prisoner was convxcted was
a second offence within the statute, notwithstanding the amend-
ment. I am unable to give effect to the objection, See the Inter-
pretation Act, 1907, s. 7, sub-s. 46(d).

J. B, Mackenzie, for the defendant. E. Bayly, K.C,, for the
Crown.

Divisional Court.] FinpLay . STEVENS, [Jan. 21.

Building contract-—Penalty for non-completion of work by cer-
tain day—Contracior delayed by default .. other workmen—
Work not commenced until after time for completion—New
contract-—Necessity for proof of damage by delay.

A contractor agreed to pay by way of liquidated damages $1
a day after a certain date until the completion of the work,

Held, if the contractor is so delayed by the default of the pro-
prietor or his workmen that he is unable to begin his work till a
date after the termination of the time fixed by the contract . . .
his delay in the after-prosecution of the work is not tc be visited
by the imposition of the penalty of so much a day. There is,
in effect, a new contract for the performance of ths work at the
contract price, but without any revival cf the penalty clause.
On delay in this after-prosecution of the work the contractor
may be liable, but only on proof of damage sustained thereby.
Moore v. Hamilton, 33 U.C.R. 279, 520; Holme v. Guppy, 3 M. &
'W. 387; Dodd v. Charles (1897), 1 K.B.

H. E. Rose, K.C., for the plaintiff, 8. F. Washingion, K.C,,
for the defendant.
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DIVISION COURT—ELGIN.

Ermatinger, J.J,, Elgin Co.]
TRADERS BANK v. {JRAIG,

Bill and notes—Collateral notes—Lien.

The plaintiffs on the strength of his nute dated 30th March
last for $675 and a number of collateral notes amounting to $900,
advanced to Robert Craig the sum of $650.65, Among the col-
- laterals was the note sued upon, made by Wilfred Craig in favour
of the defendant, Louis Craig, and by him erdorsed and also
assigned to the plaintiffs by a special endorsement consenting to
extension of tiwe, waiving protest, ete. All the other collaterals
have been paid except $5 unpaid on one. The advance of $650.65
has thus been more than repaid. The plaintiffs however claim
a lien on this note sued on for other moneys due them to more
than the amount of this note in respect of over-drafts and ad-
vances made by them both prior and subsequent to the advance
of $650.65. I think upon the evidence the plaintiffs have un-
doubtedly a lien for the amount still due them upon Robert
Craig’s general account, and that, as I understand it, is more than
the amount of this note. See Jn re European Bank, L.R. 8
Chy. 41,

It was contended that this 1'e) was subject to any defence
that defendant Louis Craig might have as against Robert Craig,
and that as a matter of fact Robert Craig was, and his estate is,
indebted to the defendant Louis Craig. By s. 54, sub-s, 2, of the
Bills of Exzchange Act (R.8.C., c¢. 119), the lienholder is ‘‘a
holder for value to extent of the sum for which he has a lien.”
The plaintiffs are also holders in due course as defined by s. 56,
having no knowledge of the state of accounts between defendant
Louis and Robert Craig and having acquired the note while
current. The note is a negotiable instrument within the ordinary
law merchant and piaintiffs being holders in due course and
for value, no defence as between defendant and Robert Craig
merely can effect their claim, on which they are entitled to judg-
ment for the full amount claimed (with costs) against Louis
Craig, and for $75.65 against the garnishees.

I have not considered the possible rights of said defendant
as between him and Brown, the endorser of prior note of Robert
Craig, in the event of the amount so eovered herein and in the
suit against Brown being more than sufficient to satisfy all liens
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or claims of the plaintiffs, that is, as to who would be entitled
to such surplus or whether any rights of contribution as between
Louis Craig and Brown may or may not arise,

A. E. Haines, for plaintiffs. W. Harold Barnum, for a.-
fendant. :

———

Province of Mova Scotia.

SUPREMIE COURT.

Russell, J.] Barcoy v, HiseLER, [Feb. 1.

Mines and minerals—DPartnership in operation of gold mining
areas—Accounting—FEvidence—Entry in book—Suspicious
circumstances-—Estoppel.

In an action for an accounting in connection with the acquisi-
tion, management and proceeds of certain gold mining areas, and
the sale of mining machinery an entry made by defendant’s book-
keeper in defendant’s ledger, shewed that the price charged 1o
plaintiff for his share of the property was $4,000. This entry,
plaintiff swore, was made by the bookikeeper at the time by defen-
dant’s directions and the evidence was supported by the book-
keeper and by an independent witness, the latter of whom gave
cvidence of an admission made to him by defendant. Defendant
relied upon the instrument of transfer in which the amount was
stated as £10,000, and upon ar entry made by defendant in his
day book to the mame effect. Plainiiff swore that the amount
mentioned in the transfer was inserted at the instance of defen-
dant for the reason that it would *‘leck better'’ in the event of a
sale, and there was a suspicious circumstanee connected with the
entry in the day book inasmuch as the entry was made in defen-
dant’s handwriting at the foot of a page and the next entry, at
the top of the following page was of an earlier date.

Held, that the entry in the day book was not from any point
of view evidence in defendant’s favour, and could only be made
use of, if at all, by way of qualifying the entry in the ledger, and
must be disregarded inasmuch as under the evidence it seemed
tn have been made after the event for the purpose of holstering
u19 defendant’s claim,

There was & verbal agreement for the transfer of a half
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interest in another property, to be worked on the same terms.
‘When plaintiff demanded a transfer defendant tendered one that
was not considered satisfactory, and plaintiff had a form of trans-
fer prepared which defendant refused to sign. Plaintiff left the
province and subsequently his agent placed the original transfer
ou file in the Mines Office,

Held, that this was an acceptance of the transfer tendered hy
defendant, and plaintiff could not after that ucceptance ciaim
that he had no interest in the areas referred to, but must be re-
garded as an owner and entitled to an accounting with regard to
the property from the time that work commenced.

After plaintiff’s departure from the province defendant in-
quired of his agent whether plaintiff had left any money for the
purpose of working the property and was informed that he had
not and that any work that had to he done would be a matter
for consideration.

Held, that defendant could not after this go on indefinitely
maring expenditures and charging them up to plaintiff and that
the accounting must close with expenditures made up to the
date of the interview.

Power, K.C., for plaintiff. [larris, K.C.,, and Kenny, for
defendant.

Trial.—Drysdale, J.] [Feb, 1.
Brack v, TYRER ET AL,

Sales—Contract for cargo of lumber—Failure to deliver accord-
ing to specifications—Refusal to accept—Shipment on vessel
subsequently lost—Receipt by master-—~Held not a waiver—
Intermediary—Advances and commissions.

Plaintiff contracted through the defendant T. with the defen-
dants G. & W. for the supply to the latter of a cargo of lumber in
specified quantities, of specified dimensions and in specified pro-
portions. The contract called, among other things, for the supply
of a quantity of spruce boards, of which not less than fifty per
cent. were to be of certain size. The defendants G, & W., on re-
ceiving notice that not more than twenty-five per cent. of the
spruce boards were of the required size, refused to accept de-
livery. '

There were some negotiations with a view to inducing them to
accept the cargo on new terms, and, while these were pending,
the vessel chartered by defendants, upon which the cargo had
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—_—

been loaded, proceeded to sea and was wrecked before reaching
her destination.
. Held, that the shipment made by plaintiff not being accord-
Ing to contract defendants were not bound to accept delivery.
Also, that the receipt of the goods by the master of the
Vvessel, who was merely defendants’ agent to receive the goods
for the purpose of carriage, was not an acceptance as delivery
under the terms of the contract. ’
Also, that plaintiff’s claim could not be sustained as against
the defendant T., he being shewn to be a mere intermediary. -
Plaintiff claimed, in addition, for money supplied the master
of the vessel, at defendant’s request and for commission thereon,
Held, as to this, that he was entitled to recover.

Harris, Henry & Co. for plaintiff. Murray & McKinnon, for
gle defendant Tyrer. McInnes, Mellish & Co., for the defendants
. & W, .

r——

Province of Manitoba.

COURT OF APPEAL.

Full Court.] Smaw v. City oF WINNIPEG. [Jan. 17.

N egligence—L'iability of municipal corporation for negligence of
employee of waterworks department—Agency of servant of
corporation.

_A municipal corporation authorized by the legislature to
EStablish and manage a system of waterworks, but not bound
Y law to do s0, will, if it does so, be liable for injuries caused by
the Degligence of the servants employed by it therein while in the
Performance of their duties.
1 Hesketh, v, Toronto, 25 A.R. 449, and Garbutt v. Winnipeg,
8 M.R. 345, followed.
It is actionable negligence if an employee of the waterworks
€Partment of a city, having opened the trap door in the floor
of a kitchen for the purpose of reading the water meter in the
8ement, leaves the trap door open on going away, whereby an
9Ccupant of the house is injured by falling through the open
trap door,

Denm’stoun, K.C., and Young, for plaintiff. Hunt, for de-
fendangg, '
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KING'S BENCH.

e

Maedonald, J.] In rRE BEpsoN EsTATE. [Jan. 18,

Statute of Limitations—Administration of eslates—King’s Bench
Act—Manitoba Trustee Act,

Application by the administrator of the estate for the advice
and direction « £ a judge under s. 42 of the Manitoba Trustee Act,
R.8.M, 1902, c. 10.

The mtestate died in 1893 and the administrator in 1896 dis-
tributed amongst the creditors whose claims were proved and
allowed by him the proceeds of all the assets of the estate of
whieh he had any knowledge, such proceeds being only suffieient
to pay the creditors a dividend of about 3.41 per cent.

In 1909 the administrator reslized a further sum for the
estate upon an asset then receut.y discovered,

There had been no payment on account or written acknow-
ledgment of indebtedness made by the administrator to any cre-
ditor since 1896.

Held, notwithstanding sub-s. (a) of s, 39 of the King’s Bench
Aet, R.S.M. 1902, c. 40, that the claims of the creditors were
barred by the Statnte of Limitations, that it would be the duty
of the administrator to plead the statute in any action by a
ereditor and that the administrator should forthwith distribute
the remaining fards of the estate amongst the next of kin, Costs
to all parties out of the estate.

Hough, K.C,, for the creditors. Young, for the next of kin,

Mathers, J.] [Jan, 27,
Ciry or WINNIPEG v. WINNIPEG ELECTRIC RA1LwaAY Co.

Imzmctwn——-Forfezture-—Wawev——E’stoppel_Meamng of words
“operation, conduct and management,”’

1, An agreement by the defendant railway eompany to place
and keep within the city limits all their engines, machinery, power
houses, ete., is not & term or condition relating to the “operat:on,
conduct and manpagement’’ of the street railway lines in the city;
and, although the city may sue for and recover damages in con-
sequence of the estgblishment and use of a hydro-electric power
plant outside the city for operating its cars in the city, thr com-
pany does not thereby forfeit its privileges and rights as to street
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cars under a provision that, ‘‘insofar as the terms and conditions
of the agresment relate to the operation, econduct and manage-
ment of said railway lines or system or any part thereof, the
same and the fulfilment of same shall be conditions precedent
to the continued enjoyment’’ of such privileges and rights.

2. If the agreement had fully provided for such forfeiture, the
city had waived it by passing by-laws fixing schedules for the
runuing of the cars, by calling on the company to proceed at once
with the construetion and operation of new lines, which were
accordingiy built and subsequently operated at great expense
to the company, and by accepting five per cent. of the gross
earnings of the sompany payable under the agreement and aggre-
gating abort $100,000, all these things having been done after
the eity haa full knowledge of the alleged breach of the agree-
ment,

3. The alternating current brought into the city from the
power plant at Lae du Bonnet is use1 to drive eleetric generators
at the Mill Street Station in the city and these develop the direct
surrent used in propelling the cars. This direet current is
power produced in the city and the company has the right to use
it to operate its street cars without the consent of the city and
to erect poles and wires for that purpose, but not for any other
purpose, '

4, The defendants had acnuired the right to develop electrie
energy outside the city and to distribute it in the city through
poles and wires, but only with the consent of the ecity; and, as
that consent had never been given or applied for, an injunction
should be issued to prevent the defendants from erccting poles
or wires on the strests, lanes or highways of the eity for the trans-
mission of electrie current developed outside the eity limits for
the purposes of electric lighting or commercial power, and requir-
ing the removal of any poles and wires so erected.

5. The issue by the city engineer of a permit for the erection
of the poles and wires objected to was not intended to authorize
the use of them for clectric power, and the engineer had no
suthority to give any permit that would obviate the necessity
of the consent of the city being obtained.

6. The city was not estopped from applying for the injune-
tion by having taken and paid for power transmitted over such
poles and wires from the plant outside the city without its con-
sent and against its protest,

Wilson, K.C., and Robson, K.C,, for plaintiffs. Munson, K.C.,
and Laird, for defenda.is.
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BooR Reviews.,
The Canadian Annual Digest, 1909, Toronto: Cunada Law Book
Company, Limited.

This useful work, which is already in the hands of the profes-
sion, is & digest of all the cases reported in the official reports of
the various courts of the Dominion ineluding the Supreme and
Exchequer Courts of Canada and the Canadian cases decided by
the Privy Council during the year. It contains also a digest of
cases selected from the Canadian Criminal Cases, the Canadian
Railway Cases, and the Canada Law Journal,

The volume just issued maintains the high level of the series,
logical in its divisions and arrangement, and accurate in its
references. 1t is sure to find a place on the desk of every lawyer
who pretends to be up to date.

A Treatise on Crimes and Misdemeanowrs, By Sk WinLiam O,
RusseLL, late Chief Justice of Bengal. Seventh English
editicn. By W. FeiLpEN Cr: *ES and LEoNarD W, KERSHAW,
both of the Inner Temple, Barristers-at-law. 3 vols. Lon-
don: Stevens & Sons, Limited, and Sweet & Maxwell,
Limited. Canadian Notes by the Hon, A. B, Moring, K.C.
Toronto: Canada Law Book Company, Limited.

Am ng all the admirable hooks for lawyers which have been
given to us by London publishers, ‘‘Russell on Crimes’’ de-
servedly holds a high place, and this new edition will establish its
reputation more firmly than ever as the leading work on criminal
law and practice. One of the defects of earlier editions has been
its faulty arrangement. Thus, criminal libel and bigamy, as
well as conspiracy and perjury, were treated with numerous
other miscellaneous subjects under ‘‘Offences affecting the
Government.”’

.The outstanding feature of this new edition of ‘‘Russell on
Crimes’’ is the rearrangement of the material of the old work
in harmony with modern ideas. The new arrangement, which
is logical and scientific, follows the main line of Stephens’ Draft
Code, and in the result we have now practically a new *‘Russell
on Crimes,’’ which is 8 distinet advance on all former editions.

The Canadian notes, which have been compiled.in a pains-
taking and thorough manner by the Hon. A, B. Morine, K.C.,
have been added at the end of each chapter, and in its appropri-
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ate place will be found the relevant statutory enactments and
decisions of the Canadian courts in all the provinees. Each note
is ;xven a heading which indicates the special subject-matter with
which it deals. It is not too much to say that this edition will
supersede all earlier ones, and will be found indispensable to
every practitioner in the eriminal courts,

Tanedian Patent Office Practice, Definitions for guidance in
preparing and prosecuting applications and othes proceed-
ings relating to patents. By W. J. Liyncn, Chief Clerk of
the Canadian Patent Office, Ottawa. 1909, :

This very useful little handhook has been prepared by one
to whom long years of experience have given an intimate know-
ledge and insight into the peculiarities arising from applications
for patents and of the stumbling-blocks met with in obtaining a
patent. The work has heen compiled more particularly for the
use of the profession, but is useful for all having business with
the Patent Office. The text of the Act is given in full, with
annotations, in order to make clear those points on which it has
heen found in practice that misconceptions and consequent errors
have arisen, causing trouble and sometimes failure. Under one
cover are found the law, rules, forms and practice. The author,
who is his own publisher, may be congratulated on the book being
neatly got up, while the printing and typography are all that
could be desired.

Leading Cases in Equity. By J. Anprew Straman, M.A,,
LL.B., Barrister-at-law. T.ondon: Butterworth & Co. 1909,

This little hook is intended to introduce students to the study
of the law reports, by shewing them, as simply as possible, how
the principles they are learning have been applied by distin-
guished lawyers to actual facts. The editor seems to have made
an oxcellent selection of cases.

The Principles of the General Law of Mortgages. By J. ANDREW
STrAHAN, M.A., LL.B, Barrister-at-law. London: Butter-
worth & Co,

This little work aims at shewing that the law of mortgages
is based on sensible general principles which the very common
law judges, who denounce it, apply without scruple to ordinary
contracts which involve penalties. It is a very interesting
and helpful book for students.
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Bench and Bar.

ot

HAMILTON LAW ASSOCIATION.

The Annual Meeting of the Hamilton Law Association was
held January 11th, 1910, in the Law Library.

The trustees presented their Thirtieth Annual Report. The
membership of the Association is 70. There are 4,674 volumes
in the library, 103 having been added during the year.

The trustees expressed their regret at the deaths of two former
members, H. H. Bicknell and James Dickson.

. In response to a letter from the Secretary of the Statutes
Revision Commission, the proposed revision of the Devolution
of Estates Act was referred to the Legislation Committee, whose
suggestions were forwarded to the Secretary.

At the meeting it was unanimously resolved, that in the
opinion of the members of this Association, there should be an
inerease of fees provided for in cases when what were formerly
. igh Court cases are now tried in the County Courts, and also
that there should be an increase in the Surrogate Court fees,
and fees for succession duty papers provided for. '

The following officers were elected for 1910.—

President, Mr. 8, F. Lazier, K.C.; Vice-President. Mr. Wm.
Bell, K.C.; Treasurer, Mr, Chas. Lemon; Secretary, Mr. W. T,
Evans; Trustees, Messrs, Geo. Tiyneh-Staunton, K.C., 8. F. Wash-
ington, K.C., T. C. Haslett, K.C., E. D, Cahill, W, A. Logie.

JUDICIAL APPOINTMENTS,

John Donald Swanson, of Kamloops, Province of British
Columbia, Barrister-at-law, to be judge of the County Court of
Yale, in the said provinee, vice ITis Honour Judge Spinks, re-
gsigned. (Jan. 24.)

His Honour Judge Donald Swanson, judge of the County
Court of Yale, Provinee of British Columbia, to be a local judge
of the Supreme Court of British Columbia,




