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INTRODUCTION

The Montreal Law Reports have been undoubtedly
one of the best judicial reports ever published in this
Province and often the judgments therein contained are
cited before our Courts. But very hard it was for the
practising advocate to find the decision needed in his case
and the author of this book has thought that he would
render a service to his confreres in preparing this index-

digest.

It contains every decision therein reported in the
alphabetical order, the name of the parties, the tribunal
| which has rendered judgment, the name of the sitting
judges, the date of the judgment and also the citations made
in each case.

As far as it could be done, the author has indicated
whether the judgment has been appealed from, and the
reports where the final decision can be found

This index, we think, will be useful to all the members
of the profession, even to those who do not possess, in their
library, the Montreal Law Reports.

J. F. BAINT-CYR.

8t. Johns, September, 1905
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TO THE

MONTREAL LAW REPORTS

A

ABANDONMENT OF PROPERTY
See INSOLVENCY.

ABSENCE
See MARRIAGE.

ACCIDENT INSURANCE
See INSURANCE.

ACCOUNTS
[.—~ACCOUNT CONTESTATION

II.—~ACCOUNT CURRENT
II1.~ACCOUNT RENDERING

1 Form

2 Costs
IV.—~ACCOUNTS, SETTLEMENT OF
V.—ACTION FOR REFORMATION OF ACCOUNT

1. Account, contestation.—Que lorsqu’un procureur ou un
exdeuteur testamentaire rend compte en justice et que dans
les dépenses d’administration, il charge divers montants
pour réparations aux immeubles administrés, 'oyant compte
ne peut dans ses débats de compte n'admettre de ces dites
dépenses qu'une somme en bloe, moindre que celle réclamée,
mais, qu'il devra déclarer quels items il admet, et quels
items il conteste —TorrANCE J., 22 JuN 1885, Mayer et al.
vs Léveillé. I, 8.0, 462,

2. Account current. Acquiescence.—(Cross,J. diss,) Where

an account current was rendered each year during a long
2



4 ACCOUNTS

series of years, charging commissions as well as interest,
and the debtor, being pressed to close the account, without
formally admitting or denying the right to charge such
commissions, continued to remit sums on account, which
remittances (if commissions should not have been charged)
were more than sufficient to pay the claim, it is a fair infe-
rence that the debtor acquiesced in the rate of commissions
as charged, and he is obliged to settle the balance of the
account on that basis. — DorroN, Moxk, Cross, Basy JJ.,
26 maY 1886, Dudley & Darling. 11, Q. B., 458.

3. Account rendering.—1. Form.—Qu'une personne tenue
de rendre compte de son administration, peut faire son
compte sous seing privé, en brevet ou portant minate de-
vant un notaire, & son choix, et en charger le cofit dans son
compte, — PAPINEAU J., 1T 0CTOBRE 1887, Mayer et al vs
Léveillé. I1I1, 8. C.,190.

2 Costs.—Que les charges de $75.00 pour un inventaire
et $75.00 pour une reddition de compte portant minute,
dans une succession ol le montaut en partage est minime,
mais ol les actes ont été longs et détaillés, ne sont pas exor-
bitantes et n’excbdent pas ce que permet de charger le tarif
des notaires.—Ibid.

4. Accounts,settlement of —That where a principal during

a long course of years, has accepted without any objection
the accounts rendered by his agent of his administration, he
is not entitled to sue for a complete account of the entire
period of administration. Where errors in the accounts
rendered are discovered subsequently, the proper proceed-
ing is an action en réformation de compte, asking that such
errors be corrected and that the balance be paid.—Doriox,
Moxk, Ramsay, Cross, JJ., 28 Novemser 1885, Stephens &
Gillespie. — Affirmed by Supreme Court, 14 8. C. R. 709.
111, Q. B, 167.

OrraTioNs.—School Commissioners of Chambly vs. Hickey | L. C. J. 189—Com-
missaires d'écoles ve. Bastien 4 L. C. J. 123—Méthot § Dufort 3 Dée. d'up. 262—
Butler § Pierce, 3 L. N. 28.

B. Action for reformation of account.—In an action against
an agent for reformation of an account rendered, where the
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judgment ordered the account to be reformed within thirty
days, by adding to the balance offered, certain sums proved
to have been omitted in the account and the judgment pro-
ceeded to condemn the defendant to pay the amount omitt-
ed, before the balance due and payable had been established
in due course of law, that the latter part of such judgment
is irregular and erroneous. — Lacoste, Bapy, Boss, Wur-
TELE, JJ., 26 seprEMBER 1891, Stephens & Gillespie.

VII, Q. B., 289.

See DONATION—EXECUTOR—PRINCIPAL AND AGENT
~—PROCEDURE —SAISIE ARRET.

ACCOUNT SALES

See EVIDENCE

ACCOUNTABLE RECEIPT

See EXTRADITION.

ACQUIESCENCE

Que lorsqu’une partie inscrit une cause en revision et sub-
séquemment requiert 'exécution du jugement dont elle se
plaint, soit par bref d’exéention ou saisie arrdt aprés juge-
ment, elle forme un acquiescement qui permet A I'autre
partie de demander, par motion, que I'inscription soit rayée.
—Dougrry, jerré, Davioson, JJ., 80 avrin 1888, Jones vs
Moodie. IV, 8. C, 110,

S8ee ACCOUNT CURRENT — ARBITRATION—LESSOR
AND LESSEE — PRINCIPAL AND AGENT —PRO-
CEDURE,



ACTION
ACTION

I.—BY TRANSFEREE
' TI,—By RECEIVER APPOINTED TO FOREIGN CORPORATION
IIL—IN DAMAGES
1V.—IN DENONCIATION DE NOUVEL (EUVRE
V.—IN RECOVERY OF MONEY NOT DUE
VIL—IN WARRANTY
VIL—HYPOTHECARY
VIIL—-QUl TAM
IX,—~PROPERTY REGISTERED IN NAME OF OWNER’S AGENT
X. —TRANSFEROR REGAINING RIGHTS
1. By transferee.—In an action instituted by the transferee
of a debt without signification of the transfer, the service of
the action is not equivalent to signification of the transfer
where such transfer is not alleged in the declaration.—Pap1-
NEAU J., 20 pEcEMBER 1886, McLachlan vs Baater.
1L, 8. C.,434.

2. By receiver appointed to foreign corporation.—Que lors-
que rien ne fait voir au dossier qu'une corporation étrangére
n’a pas le libre exercice de ses droits dans la Province de
Québec, cette corporation ne peut poursuivre devant nos
tribunaux au nom d'un agent, ce dernier fut-il dliment
nommé receiver de la dite corporation, et eut-il, d’aprés les
lois de la Province d’Ontario, le droit de recouvrer en sa
qualité, devant les Cours de Justice, les créances dues A la
corporation,—TascuBREAU J., 17 JANVIER 1885, Giles vs Jac-
ques. I. 8. C,, 166.

(Reversing the judgment of Taschereau J. M. L. R. 1 8.
(. 166.)—Where an action was brought in the Province of
Quebec, by the plaintiff, as receiver to a corporation in liqui-
dation domiciled in Ontario, and it was proved by the pro-
duction of the Ontario Statute that the Plaintiff, as receiver,
was duly authorized to represent the corporation in judicial
proceedings, he may also appear in his quality of receiver
in judicial proceedings before the courts of the Province of
Quebec.—DorroN, Tessier, Cross, Bapy JJ., 27 SEPTEMBER
1887, Giles & Jacques VII, Q. B. 456.

Crrarions,—Thompson’s Liability of Stockholders § 80 ; Laurent Droit

International Privé,8evol., Nos 22 Wharton, Private International Law,
No 427, 2 Alauzet, p. 514, No 585, 32 Laurent, Ao 470, p. 495—1843 Sirey,
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ler p., p. 204, 1856, Sirey, ler p., p. 614, M. C. R, p. 68, Faliz, vol.ler, p. 85
Osgood & Steele, 16 L, C. J.p. 141, 8 L. N, p.51. Aubry et Rhau, 1er vol
par. 31, p. 97, Giles vs Faneuf, 1 M. L. R. 1 8. C. p, 322, Giles ve Brock 5 L,
Ny 0. Dalloz vo action, Nosz 273 et 276, Carré et Chauveau, vol. ler p
Boistard, vol. ler p, 114, Aubry et Rhau, 8¢ vol. p. 1 Pigeau,
Giles vs Givouz 13 R. L. 652. Giles vs Gariepy 29 J. 207,

That a receiver duly appointed and authorized under the
laws of Ontario to represent in judicial proceedings a corpo-
ration (in liquidation) domiciled in that province, may also
appear in his quality of receiver in judicial proceedings be-
fore the courts of the province of Quebec.—Torrance J., 19
MAY 1885, Giles vs Faneuf. I, 8. C., 322.

3. In damages.—1. By femme commune.—Que dans une ac-
tion en dommages pour torts personnels & une femme maride
sous le régime de la communauté, la femme et son mari
peuvent tous deux étre demandeurs dans la cause en leur
qualité de communs en biens; et le fait que les conclusions
demandent que la somme réclamée soit payée A la femme est
indifférent.—JErrk, J., 80 Aveiu 1887, Gagnon vs Corpora-
tion village St-Gabriel. 111, 8. C, 97.

2. For unauthorized sale of shares—That an action of da-
mages setting forth, in effect, that a bank, to which plaintiff
had transferred certain shares as collateral security for an
advance, had, without right,and against the will of plaintiff,
sold the said shares at a third of their value, on purpose to
injure the plaintiff is not demurrable because the plaintiff
has not offered defendant the alternative to subtitute other
shares.—Dor1oN, Ramsay, Cross, Basy, JJ., 80 DECEMBER
1885, Gilman vs Campbell. II, Q. B, 291.

Crrarions.—Sedgwick, Law of Damages, p.391, Kerr, on actions at Law, p,
45. Story, on Bailments, par, 322, 346 & 349,

4. In dénonciation de nouvel ceuvre.—That the action en
dénonciation de nouvel cuvre may be taken at any stage in
the erection of the works complained of.—Loranaer J., 30
ocroBER 1888, Crawford vs Protestant Hospital for the Insane,

1V, 8. C,, 215.

Crrarioxs.—Carter v Breakey, 3 Q, L. R, 113, Bourdon vs Benard 15
J. 60, Kere, on injunctions (2nd'ed) p. 16", Bourgowin vs the Montreal Nor-
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thern Colonisation Railway Co. 19 J.
L. N. 3. Carter vs Breakey, 2 Q. L. R. 232, Black & Stoddart 4 L. N. 282
N. M. F& L. Ins, Co.ve Lambe 27 L. C.J Merlin, Quest. de Droit
vo. * Dénonciation de nouvel eurre,” 8. I1I, I} . 1656-7. Pigeau vol. 1. cap
3, 0. 1. Carou. Actions Posscssoires, Nos § Dalloz. Rep. Gen. vo * Ac-

0. Aulanier. Actions possessoires, vo *“ Dé-

Lang & Temporalities Board, 8

tions possessoires " Nos 14, 25, 147

none, de nouvel cuvre”’ Nos 39, b9,

That where a corporate body has been expressly autho-
rized by the legislature of the province to construct and
maintain a hospital, and for this purpose to acquire and own
real estate, without any restriction or condition as to the
locality to be chosen for such establishment, the Court will
not interfere to prohibit the work of construction or order
the suppression of the establishment, the only recourse of
a party injured thereby being an action of damages.—J erri
J., 8 aprin 1887, Crawford vs Protestant Hospital for the In-
sane. V.8 C., 70.

Crrarions.—12 Demolombe, No 647. C. C. 414, Carou, Actions possessoi
res No 39, 6 Laurent, no 136, 137

Where buildings are being erected for a legal and proper
object, such as a hospital for the insane, and there is no proof
that they are causing or likely to cause any injury to the
properties of the neighbours orany diminution of their value,
owing to causes for which the proprietors of the asylum
would be liable, adjoining proprietors have no right to ask
by injunction that the erection of the buildings be discon-
tinued.—DorroN, Basy, Dongrry, Cimon, JJ., 21 MarcH 1891,
Crawford vs Protestant Hospital for the Insane. VII, Q.B., 5%.

(Same authorities as above,)

5. Inrecovery of money not due.—That assessments volun-
tarily paid, in accordance with a duly homologated assess-
ment roll, cannot be recovered from the corporation, without
alleging specially that the payment was made through error
of law or of fact.

The sending of a tax bill, accompanied by notice that if
the same be not paid within fifteen days execution will issue,
does not constitute compulsion..—LorANGER J , 81 JANUARY
1887, Haight vs Cily of Montreal 111 8. C,, 65.

CiraTions. —C. C, 1047 ¢t 1140.—C. N. 1235,

}76—4 Aubry et Rhau
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Where, in ignorance of the exemption so created, money ¥ "
has been naid as taxes upon such property it may be reco-
vered.

In such action, when it was alleged that such payment
had been made under constraint, and it was proved to have
been made voluntarily, but through error of law and of fact,
an amendment to make the declaration conform with that
proof was not an alteration sufficient to change the nature
of the action, and should be allowed even after the case had
been submitted.—Trssier, Cross, Cuvron, Donerty JJ., 27
NOVEMBER 1888, Haioht & Cily of Montreal. IV.Q. B., 353.

Crrarions, — Wylie vs Montreal, 12 Can, 8, C. R, 384, C.C, 1047 et 1140,

That where such fee had been paid to the city during
three years in succession before contesting the validity of
the exaction the same might be recovered by the person
who has the fee. — Dorion, Monk, Caron, Basy, JJ., 27
NoveMBeRr 1885, The Cily of Montreal & Walker.

I. Q B., 469.

6. In warranty.—Que lorsque le défendeur en garantie
refuse de prendre le fait et cause du demandeur en garantie
il ne peut lui opposer que des moyens qui auraient pour effet
de le décharger de la garantie et qu'une défense contenant
des moyens qui tendraient & faire renvoyer I'action princi-
pale sera rejetée, quant & ces moyens, sur réponse en droit.
—WURrTELE, J., 16 sepTEMBRE 1889, Beaudreau vs Jarrel.

V. 8. C,, 200.

Crrarions,— Pigeau. Procedure Civile, 1er vol. pp. 168-9, Lamarche vs Ban-
que Ville-Marie, M. L. R, Ier 8. C. pp. 203-210.

7. Hypothecary.—Que le tiers détenteur poursuivi hypo-
thécairement peut opposer & I’action tous les moyens que le
débiteur personnel pourrait lui opposer lui-méme.—Tascnz-
REAU, J., 13 Mars 1886, La Cité de Montréal vs Murphy el la
Société de Construction Métropolitaine. IIL 8. C, 161.

Cirarions.—C (. ¢
647—4o Hypoth’ ques, !
31, No 389,

L N 1206, 2249— T

long, Prsscoipt No 659,
Aubry et Rou, 3583

anrent Ko 14 V) el rol

~
8. Qur ram.—1. Compensation and warranty.—Que le cré-
ancier d’une obligation hypothécaire qui poursuit son débi-
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teur personnellement ne peut subséquemment, dans une
action en déclaration d’hypothiéque contre un tiers détenteur,
réclamer les frais qu’il a faits dans I'action personnelle i ces
frais n’ont pas été enregistrés contre I'immeuble portant
I’hypothéque. — LorANGER, J., 19 ocroBrE 1888, Sancer vs
Thibeau. IV. 8.C, 473.
2. Connexity—Qu'une action pénale n'est ni divisible ni
compensable ; qu'en conséquence un plaidoyer de compensa-
tion fait & une action de cette nature sera renvoyé sur répon-

se en droit. =
Qu’en matidre pénaleil n’y a pas lien A la garantie ; qu’il
g’ensuit que dans une action qui tam, le défendeur ne peut,
par demande incidente, appeler le demandeur en garantie,
—Moussgav, J., 20 ocroBre 1884, Normandin vs Berthiaume
I 8. C, 393.

8. Dominion election acts.— Qu'il y a connexité entre
plusieurs actions qui tam, prises pour des offenses différentes
sous I’ Acte Electoral, mais pendant la mme élection, et que
pour cette raison les actions peuvent &tre réunies par ordre
de la Cour pour n’en former qu’une seule.—LoraNGEr, J., 5
pficeMBrE 1882, Lariviére vs Choquel L 8. C, 461.

4. Que dans une action pénale intentée en vertu de I’ Acte
des élections fédéralesle demandeur doit produire préalable-
ment un affidavit comme dans une action qui tam indiquant
clairement les causes de la demande et énongant la pénalité
réclamée.—Jerr, J., 22 sepreMBrE 1885, Legris vs Cornellier.
8.C,, 490,

Que l'action pour recouvrer la pénalité imposée par I'acte
des élections fédérales est une action qui tam qui doit étre
précédée d’un affidavit sous le Statut 27-28 Viet. ch. 43,

Que le dit acte des élections fédérales (37 Viet. ¢. 9.) n’a
pas soustrait ces actions A la nécessité d’8tre préeéddes d’un
affidavit,

Que cette absence d'affidavit est une fin de non recevoir
J., 14 MaRs 1885,
Rowlean vs Lalonde I.8.C, 408,

qui peut &tre invoquée au mérite.— Cimon,
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5. Que toute action qui tam intentée sous la sec. 92 de
'acte des Elections fédérales 1874, doit &tre accompagnée de
Paffidavit mentionné & la sect. ler chap. 43 du statut du
Canada 27-28 Vict. 1864 ; et qu'une action pendante ol cet
affidavit n’aurait pas été produit ne pent 8tre opposée comme
finde non recevoir A une action intentée par une autre partie
pour la méme offense.—~Maruiev, J., 8 AvriL 1884, Filiatrault
vs Elie L 8. C, 12%.

6. Marchande publique. — Que dans une action qui tam
I'allégation que le défendeur a fait commerce depuis le-mois
de juillet au 30 septembre 1877, est suffisante quant i la
description du commerce fait et 4 la date o le commerce a
été fait; il n'est pas nécessaire d'indiquer des faits parti-
culiers ;

Que Part. 981 du C. P. C. g'applique aussi bien aux
femmes contractuellement sépardes de biens qu's celles qui
le sont judiciairement et qu’il n’a pas été abrogé par 48
Viet., ch. 29;

Que la déclaration exigée par cet article doit &tre faite
sans délai,

Qu’une action qui tam intentée sous le Statut Refondu
exigeant I'enregistrement de toute société commerciale est
distincte d'une action qui tam intentée sous I'art 981 du (.
P. C, et que les deux actions peuvent 8tre intentées contre
la méme personne si elle ne g'est pas confermée A la loi ni
dans I'un ni dans 'antre cas.—TAscugreav, J., 18 Mar 1889,
Devin vs Vaudrey, V.8 C, 112,

Affirming the judgment of Taschereau J. M. L. R. 5. 8. C.
112.—In an action qui tam underart, 981 C. C. P. againsta
married woman separated as to property, for carrying on
trade without registration as required by art. 981 C. C. P.a
general averment that the defendant carried on trade from
the month of July to 30th September, 1887, is a sufficient
allegation of the act of trading, and of the date: a state.
ment of particular acts of trading is not necessary.

Art. 981 C. C. P. applies to women separated as to pro-

perty by marriage contract as well as to those who have
been judicially separated.
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Art, 981 C. C. P. has not been repealed by 48 Vict. (Q)
ch, 29.

The declaration required by art. 981, C. C. P, must be
delivered to the prothonotary of the district and the regis-
trar of the county, at the time the wife begins to carry on
trade.

The action qui tam for failure to comply with the require-
ments of art, 981 ¢ C. P. is dictint from action for failure
to comply with the requirements of 48 Viet, (Q) ch. 29, s. 1
and the two actions may coexist against the same person,
—JouxsoN, Giuu, WurteLe, JJ., 80 ~Novemeer 1889, Devin
vs Vaudrey VI.B.C., 498.

Crrarions,—Bnrton vs Young 17, L. C. J, 379. Langlois vs Valin, 6. Q.
L. R, 249. Jelly vs. Dunscomb M. L. R. 4 S. C. 404

7. Non registration—~Qu'une personne qui fait un com-
merce en société et qui néglige de faire la déclaration requise
par I'art. 981 C. P. C. ne peut se soustraire & I'action pénale en
établissant que dds avant I'institution de V'action elle avait
enregistré la dite déclaration, — Maturev, J., 25 jurv 1885,
Jeannotte, vs Burns. L 8. C, 354.

8. Sufficiency of affidavit —Identification of action.—Que lors-
que, dans un action qui tam pour le recouvrement de la
pénalité de $200 pour défaut d’enregistrement d’une raison
sociale, I'affidavit requis par la loi se trouve au bas du fiat,
il n’est pas nécessaire que le défendeur soit déerit dans I'affi-
davit par ses noms et prénoms. Il suffit de référer au * défen-
deur susnommé ;"

Que I'action est suffissamment identifiée quand Paffidavit
se trouve au bas du fiat et qu'on y déclare que le défendeur
poursuivi pour n’avoir pas fait enregistrer sa raison
sociale.

Dans I'espdce le demandeur alldgue que le défendeur a
encouru la pénalité de $200 pour n'avoir pas fait les déclara-
tions exigées par le Statut 48 Viet. ch. 29, concernant 1'en-

registrement des raisons sociales.

Que ce statut ayant été abrogé, avant les dates mention-
nées & la déclaration, par la mise en viguenr des Statuts Re-
fondus de la Province Québee, le défendeur n’a encouru
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aucune pénalité, et I'action de demandeur doit &tre débou-
tée.—PaaNuELO, J., 256 NoveEMBRE 1889, Barnes vs Cousinean.
V. 8. C. 327%.
9. Property registered in name of owner’s agent.—That
while a creditor has a right of action against the agent of
his debtor,in whose name real estate of the debtor is regis-
tered, to have it declared that such property really belongs
to the debtor, yet where it appears that the action is unne-
cessary, the judgment maintaining it will be confirmed
without costs in either court.— Moxk, Ramsay, Tessier,
Cross, & Basy, JJ., 30 Juxe 1886, Schwob & Baker.
IIL. Q B. 191.

10. Transferor regaining rights.— Where an action brought
by a transferee was dismissed on the ground that the consi-

deration of the transfer was champertous, that the transfer-

or regained his rights and might institute the action in his
own name. — LORANGER, J., 19 JaNvary 1885, Higgins, vs
Power. L 8. C. 268.

Crrarions,.—Doran vs MeNally, M. L. R. 1. 8. C., 21, Bryce, Ultra Vires, p-
382 Howldsworth vs Evans, 3 Law Reports, English and Irish appeals, Ro-
bertson vs Banque d' Hochelaga, 4 L. N.. 814, 6 L. N, 307.

See ALIMENTARY ALLOWANCE—BANK--BET—BOUN-
DARIES -~ CROWN — ELECTION ACT — FABRIQUE
—INSOLVENCY — INSURANCE (LIFE) — LANE —
LICENSE ACT - MARRIED WOMAN — NUISANCE
~—PARTIES TO ACTION — PRESCRIPTION — PRO-
CEDURE—QUALITY TO SUE — RAILWAY — SALE
— 8T. JOHNS.— STATUTORY PRIVILEGE — SA-
LOON KEEPER — TRANSFER OF DEBTS.

ADJUDICATAIRE
See SHERIFF'S SALE.

ADVOCATE

Hewp that an advocate in a case who charges a witness
under examination in the case with being a liar and a per-
jurer is not amenable to a civil suit in damages for making
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ADJUDICATAIRE

such an accusation, when he does so without malice and
under the instruction of his elient.—Jgrrf, J., 31 JANUARY
1884, Gauthier vs St. Pierre. I. 8. C, 52.

CiraTions, 3, 8ec.4, No 4 Deni

Grellet-Dumazeau, No 844. — Dareau, ch

zart, coll. de Jurisp. vo Avocats, Nos 22 et 23. — Chassan, Délits et contraventions
de la parole, No. 136
See LITIGIOUS RIGHTS.
AFFIDAVIT

See ACTION QUI TAM—CAPIAS—PENAL ACTION,

AGENCY
See PRINCIPAL AND AGENT.

AGENT
See INSURANCE—PRINCIPAL AND AGENT.
AGREEMENT

A vendor who sells a property during the proceedings of

expropriation for a public improvement is not garant of the
purchaser for the share of the cost of the improvement with
which the property is charged by an assessment roll subse-
quent to the date of the sale. And this holds good even
where the assessment roll referred to was prepared under
the Authority ofan Act of the Legislature to take the place
of the original assessment roll for the same improvement,
made previous to the sale, but which had been declared
null by the Courts,—there being nothing in the Act to give
a retroactive effect to the new assessment roll, or to reserve
to the actual owner of a property any recourse agaiust those
from whom he had derived his title after the improvement
had been made.

The vendors, by a clause of the deed of sale, relinquished

and waived any right to exact interest on the unpaid ba-
lance until the net revenues of the company purchaser should
be sufficient to pay the annual liabilities of the company
for interest, insurance, ete , in connection with a certain loan,
after which they would be entitled to receive interest to the

extent of 7 p. c. out of the surplus of revenue, according to
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its sufficiency : held that the true meaning of this stipula-
h tion was that the purchaser should pay no interest on the
balance due during the extension of time granted for the
payment of the balance, unless the net revenue of the pro-
perty should be sufficient to pay the charges for interest,
insurance, ete., and not merely that the claim for interest
should be postponed. — Dorron, Moxk, Ramsay, Tessier,
Basy, JJ., 25 sepresmper 1885, (Affirmed by Supreme Court,
12 8. C. R. 624.)—Cross & the Windsor Hotel. 11.Q. B., 8.

CirarioNs.—Pothier, vente, No. 86, T,up!.,n_r/, vente, No. 4656 et 7

ALDERMAN
See MONTREAL.

ALIEN
See TUTORSHIP.

ALIMENT-ALIMENTARY ALLOWANCE
ALIMENTARY PROVISION

1. Insaisisabilité.—That a sum of money awarded by the
court as indemnity of personal injuries of a permanent natu-
re partakes of the nature of alimentary provision and is
insaisissable.—PAPINEAU, J.,81 MAY 1881, Beauvais vs Leroux.
IL 8. C. 491,

2, Jurisdiction.—Que l'obligation alimentaire est pure-
ment personnelle, et que les dispositions de l'article 84 du
C. P. C. n’y sont pas applicables; de sorte qu'un fils naturel
ne peut poursuivre 'administrateur de la succession de son
pere, nommé et domicilié dans la Province d'Ontario, en dé-
claration de paternité et pour pension alimentaire; parce
que son prétendu pdre avait, avant sa mort, son domicile
dans le district de Montréal, ol sa succession se serait ou-
verte; la Cour Supérieure dans ce dernier district n’ayant
pas juridiction. — Ouimer, J., 80 ma1 1890, Dion vs Gervan.
VL 8. C,, 329,

Crrarions.— C. C., arts 79, 80, 81, Cresse ve Baby 1 L. C. .
lombe, vol. 1 No 345, C. P. C., 39. Story. Conflict of Laws, p
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3. Mother in law.—Qu'une belle mére doit une pension
alimentaire & sa bru incapable de gagner sa vie et celle de
son enfant, incluant une provision pour Iéducation de
I'enfant.

Que lorsqu'il existe un désaccord et une incompatibilité de
caractdre entre la belle-mére et sa bru, I'offre de la belle-mbre
de recevoir chez elle sa bru ne sera pas acce [\h"t‘ et elle sera

condamnée & payer une pension alimentaire.—WuURTE
21 JaNvIER 1890, Mulligan vs Patlerson. VI.S. O,

4. Obligation arising from marriage.—That a person is
bound to maintain his mother-in-law who is in want, she not
being re-married, and the daughter through whom the affi-
nity exists being still alive

The son in law may be sued alone for the alimentary
debt,without his wife being in cause. — DorioN, Tessikg,
Boss#, Dougrry, JJ., 27 yovemser 1890, Twurnbull & Browne.

VL Q. B, 435.

Crrarions,— Mallette ve Latwlippe 12 L, N. 97.

5. Obligation to furnish,—Right of defendant to call in others
responsible with him —That although the obligation to fur-
nish aliment is not indivisible or joint and several, in the ordi-
nary meaning of the terms, yet the person from whom ali-
rht to call into the cause all who may
in law be responsible with him for the providing of such ali-
ment, — Cross, Caurcn, Bossk, Dongrry, JJ., 23 May 1889,
Mainville & Corbeil V. Q. B,, 90.

ment is sought has a ri

Crrearions,—4 Marcadé
105, Note 18, 4 Demolombe, 763
wehariz p. 695. Valelte, tome 1 p. 445. Delvincourt, . 1, p. 87, note b—
oullier, tome 2, no 613—Pradhon, t. 1 p. 449—Demolombe, t. 4. no 63— Boi
lewr 1.1, p. 511—Labelle vs Labelle 15 L. C. J. p. 81— Valiquette vs Valiquette,
M. L R.18. C.129. Pothier Contrat de mariage No 391. Nowveau Denisart,
vo, aliments. Guizot, Vo, Aliments, vol, 1 p, 319. Lauzon vs Connaissant et vir,
5L C.J p. 99

1 Marcadé No 716. 6 Aubry et Rhau, p
Laurent No 68 p. 98, 104 el note 18 p. 105

6. Seizure of judgment granting provisionalalimentary allo
wance to wife—That a provisional alimentary allowance,
granted by the Court to a wife during the pendency of her
suit against her husband for separation de corps et de biens
is an “ alimentary debt” within the meaning of art. 558 C.
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C.P.; and an alimentary allowance payable to the husband
under the will of his father may be seized therefor, though
declared insaisissable by the will.—Giur, LoraNGer & Davip-
80N, JJ., 80 pecEMBER 1880, Perrault vs Masson.

VIL 8, C,, 120.

T

Crrarions.—Dalloz, Vo. Aliments, No 145, 2 Boitard p. 467, No 366 4
Carré ot Chawwa, p. 671 Macguire ve Huart 5 L. W, 874
i 7. Beizure for alimentary debt.—Que des biens légués com.
i

me aliments avec clause d’insaisissabilité peuvent 8tre saisis
par un créancier d'une dette alimentaire, v. g. pour effets
d'épiceries vendus et livrés an 1égataire.—Tascuereav, J.,
17 saxvier 1885, Prescott vs Thibeault. L 8. C, 187,

8. Solidarity of obligation to provide.—Que 'obligation de
fournir une pension alimentaire est indivisible, et que ceux
qui y sont tenus, la doivent conjointement et solidairement ;
que, par suite, I'un d’eux poursuivi seul, a droit d’action con-
tre les autres pour leur faire payer leur quote part. Que cette
solidarité ne cesse que lorsque ceux qui sont obligés de
payer n’en ont pas les moyens, ce qui est une question de
fait et ne peut 8tre invoqué par défense en droit.—Mous-
8EAU, J., 20 pfoeMBRE 1884, Valiquette vs Valiquelte.

L. 8. C,, 129,

Crearions.—C. C, art, 166. L. C. J, vol 5, p. 99. C. N, art. 205, Guyot, vo
aliment; Pothicr, No 391 Nour. Deniz, vo, aliment. Demolombe. Muriage,

vol. 2 no 63 ; Rodidre, Traité de la solidarité et Uindivisibiliténo 158 ; 15 L. €,
J. p. 8L

See FILIATION—PARENT AND CHIL D—SEPARATION
DE CORPS—SUBSTITUTION.

ALLOTMENT OF STOCK
See COMPANY.
ALTERNATIVE OBLIGATION

See RAILWAY BONDS.

ANIMAL

See RESPONSIBILITY,
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OF BTOCK

t APPEAL

I.—CONFLICTING EVIDENCE

IL.—-DAMAGES, —INTERFERENCE WITH AWARD OF COURT BELOW
III,—INTERLOCUTORY JUDGMENT
1V.—ON QUESTION OF COSTS

V.—ON QUESTIONS OF EVIDENCE

1. Conflicting evidence.—That where evidence is conflic-
ting and evenly balanced (as in this case as to the existence
of the disease at the time of the sale) the Court of Appeal
will not disturb the decision of the Court below.—Dorrox,
Tessier, Basy, Cuvron & Boss#, JJ., 22 saNvARrY 1880, Mont-
real Streel Railway & Lyndsay. VL Q. B, 125.

2. Damages.—Interference with award of court below,-
Where the damages have been appraised by the Court of
first instance, and the Court of Review has reduced the
amount, the Court of Appeal will not interfere with the
award of the intermediate Court, unless it ;l] pears that gross
injustice has been done.—Dor1ox, Oross; Basy, Bossé JJ.,
20 marcH 1890. Pratt & Charbonneau. L | ||- QB,2 l.

C1TATIONS.— Levi vs Reed 6 Can. 8. C. R. 483, Gingras & Desilets
Dig. 8. C. R. p,116-18, Lamkin & The South Eastern Ry Co. b Ap-
peal Cases 352. Ball & Ray 30 Law Times N. 8. p. 1 8t. Lawrence
Steam Navigation Co. & Lemay M. L. R. 3 Q. B. 214,

3. Interlocutory judgment—An interlocutory judgment
rejecting an exception to the form in such case is susceptible
of appeal, being a matter which cannot be remedied by a final
Jjudgment.—DorroN, Basy, Boss, Dougrry, Cimon, JJ., 28
MAY 1891, McGreevy & Beaucage. VIIL Q. B, 89.

4. On question of costs —An appeal, will not be enter-
tained on a question of costs, when the decision involves no
question of principle, but depends on the mere discretion of
the Court in the matter of costs.—Dorion, TEssier, Cross,
Basy, JJ., 22 vesruary 1887, Burroughs & Wells.

I11. Q. B., 492.

An appeal will be entertained on a question of costs where
the Court below, in adjudicating on the costs, proceeded
upon a wrong principle.—Dor1on, Cross, Basy, (‘umwu, JJ.,
25 FEBRUARY 1888, McCartney & Lansley. V. Q. B,, 455.
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EPRpER— ]

3 5. On questions of evidence.—That where it is no matter
of contract, and no question of law or principle is involved,
and the case resolves itself into a mere question of appre-
! ciation of evidence, e. g. as to the value of services, the
Court of Appeal will not disturb the judgment of the Court
below, unless a serious injustice has been done to the appel-
lant.—Dor1oN, Moxk, Ramsay, Cross, JJ,. 25 NOVEMBER

1885, The St. Lawrence Steam Navigation Co. & Lemay.
111 Q. B. 214,
} Qu'une cour d’appel ne doit pas infirmer un jugement sur
‘ une demande en dommages pour diffamation, lorsqu’il ne
; s’agit que d’une gimple appréciation de la preuve et que 'ap-
t pelant n’aurait tout au plus droit qu’a des dommages nomi-
? naux —Dorron, Tessier,Cross & Crurcn, JJ., FEVRIER

1888. Donovan & The Herald Co. Ltd IV. Q. B. 41.

See FABRIQUE —HABEAS CORPUS--ELECTION ACT
PROCEDURE

APPEAL TO SUPREME COURT

See PROCEDURE

APPEAL BOND

(Reversing the decision of Jetté, J.) That a bond given as
security for debt, interest and costs, on appeal by a defen-
dant from the Superior Court to the Court of Queen's
Bench, to the effect that the bondsmen will pay the con-
demnation money in case the judgment be confirmed, is
binding, though the judgment of the Queen’s Bench revers-
ed the judgment of the Court below, if the original judg-
ment of the Superior Court has been restored by the Judicial
Committee of the Privy Council and the effect is the same
as if the judgment of the Superior Court had been affirmed
by the Court of Queen's Bench.—Tessier, Cross, Bapy,
Cuurcn & Dongrry, JJ., 22 pecemser 1887, Lowrey & Routh.

111 Q. B, 365.

CiraTions,.—! Marcadé p. 113 — 1124 C. P. C.— Robertson v. Plympson 25
New York R. 484

3
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See PROCE URE

APPRENTICE
See MINOR

AQUEDUCT

Where several persons, owners of lands in the vicinity of
the River Richelien associated themselves by deed before
notary, for the parpose of providing a water supply for their
respective dwellings, that an ordinary pm*lncrﬂhip was not
thereby created, and that an action for dissolution of part
nership, brought by one of the associates who had ceased
to have property there and had left the neighborhood, would
not be maintained.—Dorriox, Tessier, Bany, Bossg, Dongr-
1y, JJ., 19 JuNe 1890, Michon & Leduc. VL Q. B, 337.

99, 126, 318 et 319, —Jhidem. Noa
ociété " No b4, Troplong ** Sociité"

Cirarions,—Dalloz, vo Société, Nos 94,

110, 116, 118, 119, 124,  Pothier, Bugnet
No 13, 20 et seq et No 315. Pont “ Société” No 84, Merlin “ Répertoire de juris-
prudence”’ vo Socidté sec VII Duverger. Ducontrat de Société, No 40 et seq. “ Domat
de la Société " sec V.

Pour lintimé. Aubry et Rhau vol Il p, 413 §
125, 444, ef seq. Dalloz, Dict. de jurisprudence

ter.— Demolombe vol. 11, Nos

Servitude No 8 et vo partage No
45. Delvincourt vol 2 p. 344. Duranton vol V. No 149—R. de Villargues, Dict. de
Droit Civil, Verbis Indivis et Indivision. Noa 37 @ 44— Pardessus, Servitudes, vol,

1, No 190 et seq.—Solon, Servitudes No 593—R. de Villargues. Rép. du Notaviat

vo, Propriéié indivise, Nos 39 @ 43— Merlin, Répertoire,vo Partage § 10, No 2

ARBITRATION

1. Expropriation railway.—The fact that a person who
has acted as arbitrator in behalf of the land owner in an
expropriation by a railway company, has been paid by the
company the amount taxed for his services, does not pre-
clude him from recovering from the party appointing him,
the value of additional services rendered to such party in
connection with the same arbitration, but outside of the
ordinary duties of an arbitrator, such as interviews, consul-
tations, ete.—Trssigr, Cross, Basy, Cuvrcn, Bossk, JJ., 20
NOoVEMBER 1889, Evans & Darling. VI.Q B, 3.

2. Fees of counsel.—Taxation.—A Judge of the Superior
Court may, in his discretion, allow fees to counsel on an arbi-
tration to fix the indemnity to be paid for lands taken by a
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railway company, conducted under the provisions of the
Quebec Consolidated Railway Act, 43-44 Vict., c.48.8. 9;
and there is no power in the Court to revise such taxation.
—DorroN, Mong, Ramsay, Trssier, Basy, JJ , 24 NOVEMBER
1884, Cie. Chemin defer M. et S. & Vincent. 1V.Q. B,, 404,

3. Irregularities.—Acquiescence, — Where the parties
agreed to submit their differences to arbitrators and media-
tors and notwithstanding serious illegalities on the part of
the mediators, proceeded with the arbitration, that it was
too late to complain of the irregularities after the award was
rendered. — Dorion, Monk, Ramsay, Cross, Basy, JJ., 27
Marcn 1886, Rolland & Cassidy. IL. Q. B, 238.

4. Stipulation for benefit of a third person. — By an arbi-
tration bond, A agreed to pay the sub-contractors of P,
who was the sub-contractor of A, for the construction of
the Pontiac Pacific Junction Railway.

R, one of P's sub-contractors, brought action against P
and A claiming the benefit of the stipulation made in and
by the bond.

A pleaded inter alia, that the arbitration was not carried
out, no award made, and that the submission became inope-
rative-art. 1348 C. C. P.

That the arbitration having fallen through, the submis-
sion became inoperative, and the stipulation in favor of R.
the third party, was revoked.—JEerré, TAscHEREAU, LORAN-
GER, JJ., 31 MmarcH 1887, Read vs Perrault. 11L 8, C., 99,

See PROCEDURE.—RAILWAY.

ARBITRATORS
See MANDAMUS. - PROCEDURE.

ARCHITECT
See CONTRACT.

ARREST WITHOUT WARRANT
See MUNICIPAL LAW.

ARTICULATION OF FACTS
8ee PROCEDURE. '




ABSESMENT ROLL

ASSAULT

Qu’une personne assaillie qui a porté une plainte pour
assaut devant le juge de paix, ne peut, lorsquil y a eu
ainsi procds, poursuivre ensuite en dommage devant les
cours civiles. — TELLIER, J., 12 NovEMBRE 1889 Langevin vs
Bourbonnais. VL 8. C,, 31%.

See DAMAGES-POLICE.

ASSESSMENT ROLL
See MUNICIPAL LAW — MONTREAL

ASSIGNEE
See INSOLVENCY

ASSIGNMENT

1. Effect of voluntary assignment.—Bien que la cession

A ses créanciers ne

volontaire de biens par un débitear

dépounille pas le débiteur de la propriété de ses biens, elle
constitue néanmoins en faveur des créanciers un mandat
irrévocable qui a pour effet de priver le débiteur du droit de
disposer autrement de ce qu'il a ainsi cédé.—Jerrk, J ., 17
SEPTEMBRE 1886, Jacob vs Jacob II. S C., 258.

2. Power of assignee.—Que les cessions de biens faites &
un syndic pour le bénéfice des créanciers ne donnent pas le
droit au syndic cessionnaire d’intervenir dans une saisie des
biens du débiteur insolvabie par un eréancier, pour réclamer,
en sa dite qualité, la possession des effets saisis; cette ces-
gion n’a aucun effet vis & vis les tiers, et ne peut lui permet-
tre d'ester en justice ni pour le cédant, ni pour les créanciers
du cédant, — Moussgav, J., 23 aAveiL 1885, May vs Fournier

L 8. C., 389.

See SALE

ASSIGNMENT OF FACTS FOR JURY
See PROCEDURE.
ASSOCIATION

The majority of the members of a Friendly Association
constituted under C. 8, C., ch. 71, being expelled from the
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association, met in another place, and organized themselves
for objects similar to those of the original association bat
taking a different name. The trustees of monies belonging
to the old association were among this number In an action

in the name of the old association, calling on the trustees to

account :

(Ramsay J. diss.)—That the members of the new associa-
tion, although they had changed the name of the society,
constituting as they did a majority, and the members claim-
ing to be the old association being a minority, the latter
were not entitled to demand the monies in the hands of
the trustees.— Dortox, Ramsay, Tessier, Cross, Basy, JJ.,
22 november 18 1, Court Mount Royal No 569 |, Ancient order
of Foresters Friendly society of Montreal & Boulton et al

VI Q. B. 231.

ATACHMENT
See SAISIE ARRET - PROCEDURE.
ATTORNEY

I.—~ACTION OF DISAVOWAL.—ONUS OF PROOF
I1.—Co818. — DISCONTINUACE OF ACTION WITHOUT CONSENT OF
ATTORNY.—FRAUD
I11,—DISTRACTION OF COSTS
IV.—EVIDENCE OF A 1 TORNEY OF RECORD
V.—PAYMENT TO
VI.—REDDITION DE COMPTE

1. Action of disavowal.—Onus of proof.— Where a party
seeks to have his attorney judicially disavowed, the court
will not presume, in the absence, of any evidence in either
side, that the attorney was authorized.—Davinson, J., 15
NOVEMBER 1890, Lajeunessevs Augé. VIL. 8. C., 459.

Citamion.— Pothier obligation NoS848. Pigeau p. Moss vs Ross,
9 L. €. J. 328,

2. Costs. — Discontinuauce of action without consent of
attorney.—Fraud.—That a plaintiffis always, in his own inte-
rest, the master of his case, and has at all times, while acting
in good faith, the right to effect a settlement on any terms
which to him seem fit, and to discontinue his suit, without
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the consent of his attorney ad litem, even when the latter
has demanded distraction of costs.

But although an attorney ad litem can only look to his
client for the payment of his costs so long as distraction
thereof has not been granted to him and although he has no
right in the ordinary course to continue a suit in his own
interest and solely to obtain judgment for his costs against
the adverse party with distraction in his favor, he may
nevertheless obtain the permission of the Court to continue
the action exclusively in his own interest for his costs, when
a settlement has been efiected and a discontinuance has
been filed with the intention by both parties, or on the part
of one with the connivance of the other, to defraud him of
his rights. — WurteLe, J., 26 NoveMsrr 1889, Farquhar vs
Johnson VL 8. C,, 25.

3. Distraction of costs,—That an attorney, to whom dis-
traction of costs has been awarded, is the personal creditor
for such costs, and if his client pays them and obtains a
transfer, the transfer must be served upon the debtor before
action can be brought therefor.—Davipsox, J., 15 NOVEMBER
1887, Bury vs Corriveau Silk Mills. IIL 8. C., 218.

4. Evidence of attorney of record.—That the attorney of
record is only allowed to offer his testimony in favour of his
client under exceptional circumstances ; and that the intro-
duction of the evidence of the defendant’s attorney as to a
private conversation between himself and the plaintiff, was
under the circumstances improper, and such testimony
would be rejected by the Court,— DorroN, TEssier, Basy,
Bossf, Dougrry, JJ ., 22 Novemser 1890, Benning vs Rielle.

VL Q. B, 365.

5. Payment to—Que le procureur ad litem ne peut, comme
tel, recevoir les sommes pour lesquelles sa partie a obtenu
Jjugement et en donner valables quittances.

Qu'en supposant que d’aprés 'usage, I'avocat ayant un
mandat ad litem aurait tacitement le pouvoir de retirer les
sommes pour le recouvrement desquelles il est chargé d’ins-
tituer des poursoites ; cependant il appert, dans le cas actuel,
que James M. Glass aurait retiré aprés jugement la somme
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en question en cette cause, dans un temps ol son mandat
était terminé et éteint, et que I'usage susmentionné ne pour-
rait m&me pas trouver ici son application.—CiMoN, J., 9 AVRIL
1885, Cloran vs McClandghan L 8. C, 331.

CirarioNs. — Pothier, obligation. No 513 3¢ al ; Ancien Denisart, vo Payement

p. 364. col Iore, No 25; 1
col. 2e ler alinéa, No 3

Merlin. Répertoire petit format, vo payement p 470,

Ibid. vo. Procureur ad litem p ), eol. 2¢ et p. 331,

col. 12re— Ferritre, Dict. de droit. vo. Procureur ad lites p. 436, col 2¢, no 10—13
Guyot, Rep. vo. Payement, p. 16, col. 2¢, 6¢ al,.~13 Ibid. vo. Procuration, p. 710,
col. 12re 3¢ al.—13 Ibid. vo Procureur, p. 115, col. 2¢, 4eal. 4 Demolombe Traité
des contrats No 47,p 133, 134; 12. Duranton No 44. p. 68; 3 Larombiire, No 12,
p. 93. 7 Toullier No21,p.23; C.C. B, (. 1144; C. N. 1239: C. L, 2136

6. Reddition de compte.—Que 'avocat dans une demande
en reddition de compte a mandat pour représenter Uayant
compte sar la contestation de ce compte lequel ne pourra
8tre contesté par un autre avocat qu’aprés que ce dernier
aura dfiment été substitué au premier.—~MaTuIEU, J., T MARS
1885, Poirier vs Laberge. I. 8. C. 199.

See EVIDENCE—ARBITRATION—PRIVILEGE—PROCE-

DURE—TARIFF OF FEES.

AUTHORISATION OF WIFE

HUSBAND AND WIFE.

AVEU
EVIDENCE-JUDICIAL ADMISSION.

AWARD
RAILWAY.

BAILEE
LARCENY AS A BAILEE.

BAILIFF

Que le défendeur, huissier du district de Montréal, doit
se soumettre aux réglements de la demanderesse et tenir un

registre des ventes par lui faites ;
Que la vente d’un objet par un huissier i son record A vil

prix, et en P'absence d’enchérisseurs sera réputée faite &
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I'huissier lui-méme et que I'huissier pourra étre condamné A
remettre cet objet & la personne sur qui il I'a vendu,

Que T'huissier sera considéré favoriser ses parents on em-
ployés dans la vente et 'adjudication des effets vendus par
lui, 8il est dans ’habitude de leur adjuger aux ventes judi-
ciaires faites par lui.—PaaNvELo, J., 19 Nov. 1889, Corpora-
tion huissiers de Montréal vs Bourassa V. 8. C. 409.

Que I'huissier porteur d’un bref de saisie gagerie qui signi-
fie d’abord une copie du brefau locataire et qui ne va ensuite
gaisir que plusieurs jours aprés est responsable en dommages
au demandeur pour les effets que le locataire a, dans I'inter-
valle de la signification 4 la eaisie, enlevés de sur les lieux
loués et ainsi soustraits au privildge dn demandeur ;—Tor-

5, PAprINEAU ET TAscuEREAU, J., 12 Juin 1886, Michon
vs Venne I1. 8. C. 36%.
See RESPONSIBILITY.

BANKS AND BANKING

I.—ACCEPTANCE OF CHEQUE,
II.—ADVANCE

MADE UPON SECURITY OF SHARES OF ANOTHER

III.—BANKING ACT 34 VICT.—DOUBLE LIABILITY.—RESPONSIBI-
LITY CF PLEDC

8 OF STOCK —SAVINGS BANK,
IV. ARING HOUSE RULES,
V.~ ENDORSEMENT OF CHEQUE

VI.—POWERs OF

. —CONTRACT OF GUARANTEE,
SPENSION OF PAYMENTS. —~RIGHT OF CREDITORS T0 SURE.

See CHEQUE COMPANY COMPENSATION EXTRADI
TION IMPUTATION OF PAYMENTS INSOLVENCY
PRIVILEGE PROMISSORY NOTE SURETYSHIP.

1. Acceptance of cheque.—Qu'en loi et suivant les usages
du commerce, I'acceptation d’un chdque ou d’un autre effet
de commerce par un gérant de banque, avec la condition
d'en effectuer le paiement A une date subséquente, est 1égale
et dans les limites des pouvoirs d'un tel gérant.—LorANGER,
J., 31 Maws 1885. Banque du Peuple vs Banque d' Echange.

I. 8. C. 231.

In 1881, G. having business transactions with the Ex-

change Bank, agreed with C. who was both President and
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Cashier, that in lieu of further advances, the Bank would
accept his cheque, but made payable at a future date. On
the 19th October 1881, G. drew a cheque on the Exchange
Bank, and after having got it accepted as follows : “ Good
on 19 February 1882, T. Craig, Pres.” got the cheque dis-
counted by the Banque du Peuple, and deposited the pro-
ceeds to his credit in the Exchange Bank. This cheque was
renewed on the 23rd May, and it was presented at the Ex-
change Bank and paid. Subsequently, another cheque for
the same amount was accepted in the same way and dis-
counted by the Banque du Peuple, and renewals were made
up to 23rd May, 1883. At the time of the suspension of
payment by the Exchange Bank, the Banque du Peuple
had in its possession four cheques also payable at future
dates, signed by G. and accepted by T. Craig, president and
manager of the Exchange Bank, which were subsequently
presented for payment on the dates when they were paya-
ble, and duly protested. The total amount of tinewc cheques
was $66,020.74, and one of them, dated 7 September, 1883,
for $31,000 was a renewal of the cheque, the proceeds of
which had been paid to the credit of G. in the Exchange
Bank.

To an action brought by the Banque du Peuple against
the Exchange Bank, based on the four cheques in question,
for the recovery of the sum of $66,020.74, the Exchange
Bank pleaded inter alia that C. had not acted within the
scope of his authority, and that the Exchange Bank had
never authorized or ratified his acceptance of G's cheques.

That the Exchange Bank was liable for the acceptance
by their president and cashier, of G's cheques, discounted by
the Banque du Peuple in good faith and in the ordinary
course of business.—DorroN, Ramsav, Cross, Basy, JJ., 27
NOVEMBER 1886, Exchange Bank & Banque du Peuple :— (Con-
firmed by Supreme Court 10 L. N. 362). IIL Q. B. 232,

Cirarions.—Morse, on Banks and Banking, p. 97, 11, 144, 152, 156, 157, 205
Story, on Agency § 116 note— Danel, on Negotiable Instruments ler vol. No 3
368—2e vol. No. 1574, 1573, 1606h— Addison, on contracts vol | p. 120, No 69 p.
212 No 137—Angell § Ames.  On Corporations, Nos 301, 302. 304=17 L. C. 1.
197—0C. C, arts 2293 & 2354,
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That a Bank acting as agent for another Bank is not au-
thorized, in the absence of express agreement, to cash a
cheque drawn upon the principal Bank, but unaccepted by it.

That a telegram from the President of the principal Bank
to a depositor therein, stating that certain funds are at his
credit, is not an acceptance of a cheque drawn by the depo-
sitor upon the receipt of such telegram for the amount of the
funds, such telegram adding nothing to the legal obligation
of the principal Bank towards the depositor to pay the
cheque, when duly presented for payment, if there were
then funds at his credit to meet it and no legal hindrance
to its payment existed.

That no compensation arises between the Principal Bank
and its agent, entitling the latter to set off monies paid
under an unaccepted cheque upon the principal Bank against
monies held by the agent and due to the principal Bank.—
Tarr, J., 80 Novemser 1888, Maritime Bank vs Union Bank

IV. 8. 0. 244.

Cirarions.—C. C. 236 b Marler & Molson Bank 2 L, N. 166 Ezchange
Bank & Hall M. L. R. 2 Q B. 418—Daniel, on Negotiable Instruments. vol. I §
1601 a & 1628 — Morse, on Banks (2nded) p. 280— Newmark, on Bank Deposits

)—Bolles, on Bank Deposits pp.317 & 383— Woodland vs Fear 26 L. J. (Q.
B) 202—ch. 129 R. 8. C. secs. 5, 7,57 & 72 & 97 to 104—Banque & Echange du
Canada vs St. Amour 13 R, L. 443,

2 Advance made upon security of shares of another bank.
—(Dorion C. J. and Church J. diss.) Where in order to
evade the law prohibiting the acceptance by one Bank of the
stock of another Bank as security for a loan (46 Viet. c. 45,
8. 2) an advance was made by a Bank and stock of another
Bank was transferred as security to the cashier of the lend-
ing Bank, and the transaction was duly noted in the books
of the Bank, that the owner of the shares so transferred
was entitled to reclaim them from the Bank, or to get their
value, when the debt was paid for the security of which the
shares were transferred as aforesaid. The prohibition of the
law applies to the Bank and not to the borrower.—Dorrox,
Tessier, Basy, Cuurch, Bossk, JJ., 23 may 1890. Ezchange
Bank & Fetcher:—(Confirmed by Supreme Court 19 8, C. R.
278, %.Q.B. 11,
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Crrarions—4 Pardessus, Dr. Comm. No. 1014 — Brice, ultra vires, 618— Ferrie
& Thompson, 2 R. de L. 303— Bangue du Peuple & Banque & Echange, M, L. R.
1 8. C, 231 —Geddes vs La Bangue du Peuple 24 L. (. J. 135—Bank of Montreal
v, Geddes 3 L. N. 146—Ferrie & The Warden of the House of Trinity | R. de

L, 1.

3. Banking Act 34 Vict. Double liability. Responsibility of
pledges of stock Savings Bank.—That a Savings Bank holding
bank shares as pledgee isnot the owner of such shares within
the meaning of sect. 58 of the Banking Act, and therefore
not subject to the double liability.

A Bank whose shares are transferred to a Savings Bank
is presumed to know that they are held by latter as colla-
teral security, inasmuch as under sect. 18 of the 34 Vict. c.
7 a Savings Bank cannot acquire bank shares or hold them
except as pledgee. — Jounson,.J., 21 prc. 1885, Erchange
Bank vs Montreal Savings Bank. IL 8. C. 51.

(Affirming the judgment of Johnson J. M. L. R. 2 8. C.51.)
That a Savings Bank, holding bank shares as pledgee, and
appearing as owner on the books of the bank is not the
owner of such shares within the meaning of sect. 58 of the
Banking Act, 3¢ Viet. (D) ch. 5, and therefore is not sub-
ject to the double liability.

A bank, shares of which are transferred to a Savings bank,
is presumed to know that the shares are held by the latter
as collateral security, inasmuch as under sec. 18 of 34 Viet.
(D.) ch. 7, a Savings bank cannot acquire bank shares or
hold them except as pledgee. — DorioN, Tessigr, Cross,
Basy, Caurcn, JJ., 27 sepr. 1887, Exchange Bank vs Mont-
real Savings Bank. VI.Q B 196.

4, Clearing house rules. —That a custom of trade or bank-
ing in derogation of the common law, must be strictly proved.
And where a bank sought to excuse iteelf from taking back
an unaccepted cheque on another bank, which had been
sent in to the clearing house in the morning, on the ground
that by a rule of the association a cheque for which there
were no funds should be returned to the presenting bank
before noon of the day of presentation, whereag the cheque in
question was not offered back until 3 30 p.m , and it appear-
ed that the rule in question was of a temporary character
only, and was not usually followed by the bauks, which
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belong to the clearing house association, it was held that
such rule could not derogate from the originary rule of law,
as to the return of cheques for which there are no funds.—
| Davipson, J., 30 yuxk 1891, Banque Nationale vs Merchants

Bank VII. 8. C. 336.
Cirarions.—1 Morse, Banking § 349 et seq.—1 Morse, Banking, 409—Chitty,
Bills, 175

5. Endorsement of cheque.—Where a cheque was payable
to the order of “ Wm. Almour” that the Bank on which
it was drawn was not justified in paying the amount on the
endorsement “ Wm Almour by A. B. Almour " unless the
authority of A. B. Almour to endorse for Wm. Almour was
proved.—Torrance, Dougrty, PariNeav, JJ., 31 oor. 1884,
Almour vs La Banque Jacques Cartier. .8 .C 142,

6. Powers of. —Contract of garantee.—That a bank cannot
validly enter into a contract of suretyship, guaranteeing
the payment by a customer of the hire of a steamship under
a charter party ; and where the bank has derived no beue-
fit from such contract, a claim made thereon against the
bank in liquidation will be dismissed. — Dorron, TessIER,
Basy, Bossk, Dongrry, JJ., 22 Nov. 1890, Walls & Wells

VIIL Q. B. 387%.

Cirations.—Johansen & Chaplin M. L. R. 6 Q. B. 111

That a Bank is not authorized to enter into a contract of
suretyship guaranteeing the payment by a customer of the
hire of a steamship under a charter party.—Dorr1on, Tes:
Basy, Cuurcn and Bossk, JJ., 20 wov. 1889, Johansen &
Chaplin VI.Q.B.111.

7. Suspension of payments. — Right of creditors to sue. —
Qu'un créancier d’une banque incorporée qui a suspendu

ses paiements, peut, méme avant I'expiration des quatre-
vingt-dix jours i dater de la dite suspension, poursuivre la
banque et obtenir un jugement pour le montant de sa cré-
ance,—RAINVILLE, J., 16 saANv. 1881, Senécal vs Banque d' E-
change 1L 8. C. 107.

BET

Que lorsque dans un pari la somme d’argent pariée a été
placée entre les mains d'un tiers, celui qui a gagné a droit
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d’action contre le tiers pour #'en faire remettre le montant,
ce dépdt étant assimilé & un paiement.—Rarnviuie, J., 12
Nov. 1880, Riendeau vs Blondin. L. 8. C. 406.

BENEFIT SOCIETY
See ELECOTION.

BILLS AND NOTES

1. That a non negotiable note endorsed by payeein full,
and transferred to a third party, may be collected by the
latter in his own name from the maker, if signification of the
transfer is duly made upon him,

That such signification of transfer need not be in authentic
form, but may be sous seing-privé, — Jounson, PArINEAU &
Martuiev, JJ., 81 san. 1885, McCorkill vs Barrabé.

L 8. C. 319.

2. Endorser.—Que I'endosseur d'un billet promissoire
poursuivi conjointement et solidairement avec le faiseur, ne
peut opposer & I'action une exception dilatatoire demandant
quiil ne soit tenu de plaider qu'aprds que le faiseur aura été
par lui assigné en garantie et mis en demeure de plaider A
P'action.—Tascuereav, J., 16 oct. 1885, Durocher vs Lapalme.

L. 8. C. 494.

3. Préte-nom.— Que le preneur dans un billet promissoire
quand méme il ne serait qu'un préte-nom, a un intérdt suffi-
sant pour poursuivre le recouvrement du billet en justice
pourvu qu’il 1’y ait pas de fraude et que le débiteur n'en
subisse aucun préjudice.—Sicorre, J., 12 Mars 1880, Biron
vs Brossard. IL 8. C. 105.

4. Liability of acceptor.—J. a customer of the Exchange
Bank, respondent, discounted with that Bank appellant’s
acceptance. When it fell due appellant failed to pay it, and
the Bank charged it to J ’s account, who at the time owed
the Bank a small balance which balance was augmented by
subsequent transactions, wherein nevertheless if the credits
were imputed to the earliest indebtedness, the balance due
when the acceptance matured would be more than covered.
The Bank retained possession of the acceptance and brought
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this suit against appellant, the acceptor, to recover its
amounts. Appellant pleaded payment and compensation.

That the Bank was entitled to recover from appellant
the amount of his acceptance and that appellant was not
discharged by the credits in the Bank’s account with J.—
Dorion, Tessier, Cross, Basy, Cuvrcn, JJ., 17 sepr. 1887,
Goodall &The Exchange Bank II1. Q. B 430.

See BANKS AND BANKING ~ELECTION LAW—INSOL-
VENCY — IMPUTATION OF PAYMENTS — JURIS-
DICTION—PROMISSORY NOTE.

BILLS OF LADING

Reynolds Bros,, shipped from Toledo, a port in the United
States 16,500 bushels of wheat by schooner to Kingstou,
Ont., the cargo to be delivered as per address in the margin
of the bill of lading, as follows :—* Order Reynolds Bros.;
notify Crane & Baird, Montreal, P. Q. Care of St. Law-
rence & Chicago Forwarding Co.,” implying that, althongh
the voyage of the schooner ended at Kingston, the cargo
was to be out in charge of the Forwarding Company, des-
tined for Montreal, Crane & Baird to be put upon their
diligence by notice for any interest they might have in the
cargo. The schooner having arrived at Kingston, the For-
warding Company, the ordinary carriers for Crane & Baird,
received the cargo and paid the lake freight to the master
of the schooner. No new bill of lading was issued, but the
agent of the Forwarding Company at Kingston, signed a
receipt for the cargo across the face of the duplicate of the
bill of lading. The respondents made advances on the ori-
ginal bill of lading, endorsed by the shippers, but the wheat
had been previously delivered by the Forwarding Company
at Montreal to the order of Crane & Baird, without the sur-
render of the original bill of lading.

The question was whether the appellants, the Forward-
ing Company, were held to the same obligations as if they
had been signers of the original bill of lading which the
respondents contended had force and effect until the cargo
reached its destination in Montreal, and whether the appel-
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lants as forwarders were bound to have demanded and secur-
ed the surrender of the original bill of lading on delivery
by them of the cargo to the consignees.

(Reversing the decision of the Superior Court 5 L. N. 6;
26 L. C. J. 824) that the bill of lading was fulfilled and
became effete by the delivery of the wheat at Kingston,
prior to the assignment of the bill of lading to the respon-
dents.

The negotiability of a bill of lading cannot be put upon
precisely the same footing as a bill of exchage. An advan-
cer on a bill of lading should exercise reasonable diligence
as regards the cargo it purports to represent.

The alleged usage of trade, imposing the obligations
incurred under the first bill of lading upon the carrier who
accepts a cargo carried to an intermediate port to forward
to its final destination by an additional transit, so as to re-
quire such ultimate carrier to procure the surrender of
the original bill of lading to free himself from responsibility,
could not alter the established significance of the docu-
ments used, on the legal relations of the parties according

to the facts of the case, or make liability depend upon
obtaining the surrender of a document after it has exhaust-
ed its efficiency and ceased to have any operation.—Dogiox,
Monk, Ramsay, Cross, Basy, JJ., 21 may 1884, The St Law-
rence and Chicago Forwarding Co. & The Molson's Bank.

L. Q B. 5.

O1vaT1oN8.— Williamson & Rhind 22 L. C. J. 166,
See CARRIER—PLEDGE—RAILWAY.

BON
See PRINCIPAL AND AGENT-—-PROMISSORY NOTE.

BONDS
See RAILWAY BONDS.

BOOK DEBTS
See INSOLVENCY—SALE.

BOOK KEEPER
8ee EVIDENCE.




BORNAGE

BORNAGE

1. Encroachment.—Lorsque le demandeur se plaint d'un
empidtement et que le défendeur est en possession du ter-

rain en question depuis I'an et jour, la Cour ne peut décider

il y a eu empidtement soit par le demandeur soit par le
défendeur que par un bornage. — Marurev, WurTeLg, Pag-
NUELO, JJ., 80 avriL 1891, St. Stephens Church vs Evans.
VIL 8. C. 255.
CirarieNs.— Laprade & Gauthier | R.L. 145. Milliken & Bourget M L. R. 5 Q,
B.3 w & Blais 7 Q. L. R.13. Levesque & MeCready 21 J. 70. The Har-
bor Commissionners of Montreal vs Hall b L.C'.J. 155 Fournier & Lavoie 15 L.C J.
270. Graham & Kemplay 16 L. (. J. 56. Fraser & Gagnon 4 Q. L. R, 381

2. Property already bounded. — Que lorsqu’une propriété
a déjA été bornde, A frais commun, et du consentement des
deux parties, lesquelles ont signé le proctés verbal, I'une de
ces parties ne pourra demander & son voisin un nouveau
bornage sans alléguer des raisons sérieuses montrant 'insuf-
fisance et lirrégularité du premier, — JEerrh, Bucnanan,
LoRANGER, JJ,, 80 nfic. 1881, Nadeau vs St. Jacques

I. 8. C. 302.
1 L N.114—45 V. (Q)

—1 Lepage, Lois , 30—1 Fournel, Du Voisinag
Solon. De Servitudes, 320, 321, § 130—1 Demolombe, Des Servitudes, Ni

3. Settling boundaries —Procedure —Costs, — In an action
en bornage, the Superior Court cannot order a surveyor to
place landmarks to define and separate the respective pro-
perties of the parties without at the same time settling the
boundary line between the properties and the points where
the landmarks shall be placed. A surveyor appointed by
the Court before the boundary line is settled is only an
expert whose office is to report on the locality and indicate
where, in his opinion, the boundary line should be drawn,
for the guidance of the Court in settling the boundaries.

Under art. 504 C. C.,, not only the costs of settling the
boundaries should be common to the parties, but also the
costs of the suit when it is not contested. Only in case of
contestation are the costs of the suit in the discretion of the
Court, — Dorron, Tessier, Cross, Bossé, Dougrry, JJ., 21
MAY 1890, Desvoyeauz vs Tarte VI. Q B. 477,
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BUILDER 35
See EVIDENCE INJUNCTION.

BRIDGE
See MUNICIPAL LAW.

BREWER’S LICENSE
See CONSTITUTIONAL LAW,

BROKER
See GAMING CONTRACTS.

BUILDER

1. Acceptance of work. — Que lorsqu’un entrepreneur
g'oblige de terminer et livrer une bitisse au milieu de la
saison d’été et que sans la faute du propriétaire, il ne la
livre qu’au mois de novembre, le propriétaire, sur I'ordre de
I'architecte qui déclare ne pouvoir recevoir cet ouvrage, vu
la saison avancée, a droit de retenir entre ses mains, une
somme suffisante, comme garantie jusqu’au printemps sui-
vant, alors que I'architecte pourra recevoir I'ouvrage.

Que sous les circonstances ci-dessus relatées, si, au prin-
temps 'onvrage a besoin de réparations avant d’étre accep-
té, le propriétaire, aprds avoir mis les entrepreneurs en
demeure pourra faire faire ces réparations et les déduire du
montant qu’il a gardé comme garantie.—Jerr, J., 30 juin
1888, Boismenu vs Curé et Marguilliers Ste-Cunégonde.

IV. 8. C. 80.

Orrarions.—Lepage, Lois des Bidiments, vol. 2,p. 35 § I11 et note 8, fin du livre
— Fremy- Ligneville, vol, I, p. 128, No. 118

2. Responsibility of — Repairs to old house—Evidence.—
Where a builder makes repairs to an old house, in order to
hold him responsible under C. C. 1688, it must be shown
that the deterioration or loss complained of arose from a
defect in the repairs, or the omission of something which
the repairer was bound to do.—Jounsox, J., 30 juxe 1887,
Parent vs Durocher. III 8. C. 352.

Cirarions,— Wardle & Bethune, 8 L. C. J. 289
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36 BUILDING SOOIETIES
See PRIVILEGES AND HYPOTHECS,
BUILDING SOCIETIES

1. Confiscation of shares—How made.—The entry of the
word “forfeited,” by the secretary of a building society,
opposite the names of certain members in the books of the
society, is not sufficient evidence that such members receiv-
ed due notice that their shares would be forfeited if their
arrears were not paid,—more especially where the entry
was made long after the date of such alleged notice.

Under C. 8. L. C. ch. 69, &, 15, confiscation of shares for
non compliance with the rules of the building society, must
be declared. Such declaration may be made by resolution
of the board of the directors,

Where such confiscation has not been declared previous
to the liw|lli«l:lliv~ll of the Moriu(}', the |i<|lli«l:\turﬂ have no
authority to pronounce the confiscation.—LorANGER, J , 19
JANUARY 1885, Higgins vs Power L. 8. C. 268.

Crrarions,—Doran va MeNally M. L, R. | 8. O, 21—Robertson vs La Banque
d'Hochelaga 4 L. N. 314 et 6 L. N, 307

2. Liguidation—Resolution to wind up-—Resolution can-
celling resolution to wind up.—That were a Building Society
has passed a resolution to wind up and liquidate the busi-
ness of the Society under R 8. Q. 56455, and liquidators
have been appointed to carry out and give effect to the
resolution. and the liquidators have prepared a dividend
sheet accordingly, the contract binding the members of the
Bociety is by such entrance into liquidation dissolved, and
cannot be resuscitated without the unanimous consent of its
former members, and a resolution passed by a majority vote
at a subseqient meeting, resolving that the Society shall
continue its business, is null and of no effect. — Doriox,
Tessier, Cross, Basy, Dongrry, JJ., 21 may 1890, Larivée
vs Société C. ¥ de Construction de Montréal. VI, Q. B. 464.

A by-law of a building sociéty required that a sharehol-
der should have satisfied all his obligations to the society
before he should be at liberty to transfer his shares. P.a
director, in contravention of the by-law, induced the secre-
tary of the society to countersign a transfer of his shares to
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the Banque Ville Marie as collateral security for an amount
he borrowed from the bank, and it was not until P’s assign-
ment in insolvency that the other directors of the society
knew of the transferto the bank. At the time of his assign-
ment P. was indebted to the society in a sum of $3,744, for
which amount, under the by-law, his shares were charged
as between P, and the society. The society immediately
paid the bank the amount due by P. and took an assignment
of the shares. The shares being worth more than the
amount due to the bank, the curator to the insolvent estate
of P. brought suit claiming the shares as forming part of
the insolvents’ estate, and with the action tendered the
amount due by P. to the bank. The society claimed that
under the by-laws the shares were pledged to them for the
whole amount of P.’s indebtedness to them. The Superior
Court held that the payment by the society of the bank’s
claim annulled the transfer made by P.in fraud of the
society’s rights, and that the shares in question must be
held as having always been charged under the by-law with
the amount of P.'s indebtedness to the society, and that his
creditors had only the same rights in respect of these shares
as P, himself had when he made the abandonment of his
property, viz., to get the shares upon payment of P.’s indeb-
tedness to the society. On appeal to Queen’s Bench ;
That the possession of the shares had passed from P. to
the bank ; that the right to recover the shares from the bank
on payment of its advances thereon,was vested in P. and
passed to his creditors upon his insolvency ; and that after
P.'s insolvency it was not competent for the society to ac-
quire any privilege or pledge over the shares to the preju-
dice of P’s creditors by paying the claim of the bank.—
Cross, Basy, Bossé, Dougrry, JJ., 26 saNvary 1891, Dave
luy & Society C. F. de Construction de Montréal. (Reversed by
Supreme Court 15 L. N. 166.) VII Q. B. 417.

OF

See COMPANY CONSTITUTIONALITY CHARTER

CORPORATION.

BUTCHER’S PRIVATE STALL
S8ee MONTREAL.




BY-LAW

BY-LAW
See MUNICIPAL LAW

CADASTRE
See SHERIFF'S SALE -SEIGNTORY.

CAHIER DES CHARG
S8ee PROCEDURE

CALLS ON SHARES
See CORPORATION,

CAPIAS

I —ACTION TO ACCOUNT
IT —~AFFIDAVIT
I~ ABSIGNMENT BY DEBTOR IN TRUST
IV.—CoNTES
V.=DAMAGES —SETTLEMENT OF DEBT WITHOUT RESERVE
VI.—DEPOSIT IN LIEU OF BAIL,—~AGREEMENT TO GIVE BAIL, —
CONDITIONAL OBLIGATION, — TIME OF PERFORMANCE
DErAULT
VIL—=DISPoSAL OF MOVABLES BY DEBTOR, — CONTESTATION OF
DEBTOR'S BILAN
VIIL~ILLEGAL ARREST
IX.~INTEND TO DEFRAUD
X.~ISSURD IN CASE PENDING BEFORE
" XL—JUDICIAL ABANDONMENT.—EFFE
XIL—LIABILITY OF BURETIES
XIII.—PRESCRIPTION OF ACTION OF DAMAGES FOR ILLEGAL ISSUE
OF CAPIAS
XIV.—SECRETING
XV, —SECURITY.—CONDITION
XVI.—SPECIAL BAIL UNDER ART. 824 O, P. O.
DECLARATION UNDER O. P. 766
XVIL —SHIP CAPTAIN LEAVING FOR GREAT BRITAIN.—FRAUDU
LENT D&PARTURE
XVIIL -SUSPENSION OF PAYMENTS

ATION OF

THE Circulr COURT
T OF, —IMPRISONMENT

-STATEMENT AND

See PROCEDURE - SURETY.

1. Action to account.—Qu’une personne qui & contre son
agent une action en reddition de compte ne peut faire arrd-
ter ce dernier sous capias, en se basant sur la créance qui
doit résulter en sa faveur de la dite reddition de compte,.—
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Dongrry, PariNgav, Loraxaer, JJ., 81 mar 1887, Gay et al
vs Denard III, 8. C. 125.

2. AMdavit.—Que dans une requéte en contestation d’un
capiag, le requérant ne peut invoquer que des moyens se
rapportant & la fausseté on & lillégalité de I'affidavit mais
non ceux qui ont rapport & l'irrégularité de 1'émanation du
bref.—TAscuErEAU, J., 18 M1 189), Chaput vs Porcheron

VI, 8. C. 326.

Que pour 'émanation d’un capias une déposition allé-
guant que le demandeur recelait ses biens et était sur le
point de quitter la province de Québec est insuffisante et
tel capias peut 8tre cassé sur requéte —WurteLe, J., 10 JuiN
1890, Blondin vs Desjardins VI, 8. C. 283.

Que la Cour ne pent accorder au protonotaire ou i son
député devant lequel un affidavit devant servir & I'émana-
tion d'un capias ou d’une saisic-arrét avant jugement est as-
sermenté, et qui oublie de signer le jurat, la permission d’y
apposer la signature aprds I'émanation et la signification du
bref.—WurteLE, J., 9 JuiN 1890, Dubois vs Persillier

VI, 8. C. 269.

Qu'il n’est pas nécessaire dans un affidavit pour capias,
alléguant que le défendeur se cachait, recelait et avait recelé
ses biens, dans le but de frauder ses créanciers, d’indiquer
la manidre dont le demandeur a été informé des faits de
recel, ni de donner les noms des personnes qui auraient
donné les informatious, comme il est nécessaire au deman-
deur de le faire dans I'affidavit pour ’émanation d'un capias
pour cause de départ frauduleux de la province du Canada.
—TascuERreAu, J., 19 max 1890, Lachance vs Gauthier. (Con-
firmed in Review, Matureu, Davioson, PaeNvero, JJ., 30
JUNE 1890). VI, 8. C. 279.

In an affidavit for capias, it is not necessary to allege
specially that the debt was contracted within the province ;
but, in the present case, the receipt and fraudulent conver-
sion of goods by the defendants, in Montreal, being alleged,
a personal indebtedness here was sufficiently disclosed.

An appearance and fiat for the issue of a writ of capias
are not essential where the issue of the writ is asked by the
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affidavit —Jounson, Jerr, Davipson,

JJ., 29 Novems. 1890,
Hembken vs Layton VII, 8. C. 418.

Oi1rarions.— Doutre vs McGinnis 5 L. €. J. 158

3. Assignment by debtor in trust.—That where a creditor,
by filing his claim with the trustee has acquiesced ina vo-
luntary assignment in trust made by his debtor for the
benefit of his creditors, such creditor is estopped from
demanding that the debtor shall make a judicial abandon-
ment ; and therefore is not entitled to obtain the issue of a
writ of capias on the pretext that his debtor has refused to
make a judicis

abandonment,—Wurte

2, J., 23 June 1890,
Boston Woven Hose vs Fenwick. VI, 8.C. 234.

(Affirming the judgment of Wurtele J. M. L. R. 6 8. C.
234) That when creditor, by filing his claim with the
trustee and receiving dividend, has acquiesced in a volun-

tary assignment in trust made by his debtor for the benefit
of his creditors such creditor is estopped from demand-
ing immediately after, that the debtor shall make a judicial
abandonment ; and therefore he is not entitled to obtain
the issue of a writ of capias on the ground that his debtor
has refused to make a judicial abandonment

An attorney ad litem, even when he holds power of
attorney “to take all such steps by legal proceedings or
otherwise as he might think necessary " is not authorized,
under art. 798 C. C. P. to make the affidavit for capias, the
“legal attorney” referred to in the article being not the
procurator ad litem, but the procurator ad hoe negotium.—
Jouwson, Jerrk, Teuuigr, JJ., 15 Nov, 1890, Boston Woven
Hose Co. vs Fenwick VI, 8. C. 487.

4. Contestation of. —Qu'un défendeur arrété sous capias
peut, aprds avoir contesté le capias par requéte avec des
moyens au fond, demander sa libération par une autre re-
quéte allégaant des moyens suffisants de forme.—MaraIEU,
J, 7 mArs 1885, Lefebwre vs Boudreau II,8.C. 9.

5. Damages.—Settlement of debt without reserve. —Qu’un
débiteur arrdté sous capias, qui régle avec son créancier
pour le montant réclamé par 'action, sans se réserver gpéeia-
lement son recours en dommage contre son créancier pour
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fausse arrestation, ne peut plus subséquemment poursuivre
son créancier pour dommage ; le regu accepté par le de-
mandeur constituant un réglement final entre les parties.—
Jerrk, J., 16 Nov. 1889, Desautels vs Filiatrault.

VI, 8. C. 238.

6. Deposit in lieu of bail. —Agreement to give bail.—~ondi-
tional obligation. —Time of performance. —Default.—T. being
arrested upon a capias, gave the bail (Feb. 18 1888) requir-
ed by art. 828 C. C. P. for his provisional discharge. The
sureties, by consent, deposited $-00 with the prothonotary
in place of a bond, the terms of the written consent being :
“ Les parties consentent et acceptent le dépdt. . . pour payer
le montant du jugement A intervenir sur la demande en
capital, intérét et frais, 8'il ne donne pas cautions au désir de
Particle 824 ou 825 C. P. C. le 1er mars 1888.” The contesta-
tion of the capias was dismissed, Feb. 22 and on March 5, T.
gave a notice that he would put in bail under art. 824 or
825, and bail was given under art. 825 C. C. P., by permis-
gion of the Court, the rights of the parties being reserved.
The plaintift then attached the deposit in the hands of the
prothonotary, for the costs on the contestation of the capias.
On an intervention by the sureties, each claming half of the
deposit :

(Tait J. diss.) That the date (1st March) mentioned in
the consent, applied only to bail under art. 824 C. C. P.
which must be given within eight days from the day fixed
for the return of the writ ; and that T. having the right to
put in bail under art. 825 C. C. P., atany time before judg-
ment, the case did not come within art. 1068 C. C.; nor
under art. 1069 C. C., which applies to contracts of a com-
mercial nature only. The intervention of the sureties was
therefore maintained.—JouxsoN, Giuy, TArr, JJ., 31 pec.
1889, Bourassa vs Thibaudeau. V, 8. C. 439.

Cirarions.—256 Demolombr, Nos. 330, 333, 339, 340, 343—17 Laurent Nos
68, 69.—C. C. art. 1082, — MacMaster & Moffett M. L. R, | Q. B. 387

7. Disposal of movables by debtor. — Contestation of deb-
tor’s bilan. —Qu'il y a lien & capias contre un débiteur qui
dispose de ses meubles & -vil prix, pour argent comptant, &
la veille de faire cession de biens et qui ne rend pas compte
du produit.
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Que le droit qu'ont les créanciers de contester le bilan
d’un failli, ne leur enldve pas celui d’avoir recours i la voie
du capias 8'il y a recel et dissipation franduleuse desa part.
~—Tascuereav, J., 4 pkc. 1889, Létang vs Renaud

VI, 8. C. 232.

8. TIllegal arrest.—Qu'un huissier porteur d'un bref qui
ordonne d’arréter le défendeur dans le district de Montréal,
ne peut faire légalement Parrestation dans un autre district.
—Marrare, J., 7 mars 1885, Lefebvre vs Bourdeau

I1,’8.C. 9.

9. Intent to defraud. - That when a debtor has judicially
abandoned his property for the benefit of his creditors and
after unsuccessfully endeavouring to secure employment and
to earn a livelihood in this province, finally accepts a posi-
tion abroad, intent to defraud is not to be presumed, from
his intended departure and the capias under which he has
been arrested should be quashed —DgLoriMIER, J., 28 oct.
1890, Shotton vs Lawson VI, 8. C. 451,

10. Issued in case pending before the Circuit Court.—Que
lorsqu’un demandeur dans une cause pendante devant la
Courde Circuit fait émaner, en Cour Supérieure, un bref de
capias dans la méme cause, il ne lui suffit pas d’alléguer et
de prouver qu’il a intenté une action contre le défendeur en
Cour de Circuit et qu’elle y est pendante, mais il faut qu’il
demande une condamnation contre ce méme défendeur en
Cour supérieure et qu'il prouve contre lni une créance suffi-
sante pour justifier 'émission d’un bref de capias ad respon-
dendum,—Tascuereav, J., 14 Nov. 1885, Chevalier vs King.

II, 8. C. 185.

11. Judicial abandonment. — Effect of. — Imprisonment. —
That the effect of judicial abandonment made by a debtor
imprisoned under a capias is to entitle the debtor to his
liberation ; and where the abandonment on the contesta-
tion thereof by the plaintiff, is declared frandulent and
insufficient, the Court has no power under the existing law,
after the debtor has undergone the term of imprisonment
not exceeding one year, to which he may be condemned
under art. 776 C. P, C. to sanction this further detention

]
]
|




OAPIAS 43

under the capias until he discloses assets alleged to have
been fraudulently secreted.—Jounson, Giun, WurreLg, JJ.,
31 ocr. 1889, Ogilvie vs Furnan. V, 8. C. 380.

12. Liability of sureties.—Que le fait d’un débiteur arrété
sous capias ad respondendum de e pas produire son bilan
dans les trente jours du jugement et de ne pas se remettre
sous la garde du shérif, ne rend pas ses cautions responsa-
bles, & moins qu'il n’ait été requis dele faire par une ordon-
nance du tribunal ou qu'il ait été condamné A 8tre empri-
sonné et ait fait défaut de se livrer,—Caron, J., 12 révRIER
1886, Leclerc vs Latour. 11, 8. C. 102.

13. Prescription of action of damages for illegal issue of
capias.—Que le fait reproché & un défendeur arrété sur ca-
pias constitue un délit.

Que I'action par laquelle le demandeur réclame du défen-
deur des dommages intérdts pour arrestation illégale et
emprisonnement en vertu d’un capias se prescrit par deux
ans,

Cette prescription n’est pas interrompue seulement par
I'"émanation de I'action, mais par la signification effective
de P'action avant V'expiration des deux ans qui suivent la
date du jugement rejetant le capias.—JErrg, J., 18 0c10BRE
1886, Mansfield vs Dodd. 11, 8. C. 324.

14. Secreting.—Que la vente et 'enlévement de ses effets
par le défendeur, le soir, & 'insu du demandeur et & son
détriment, et son refus de payer le demandeur et de lui dire
ol il avait transporté ses dits effets constitue, A 'égard de
ce dernier, un recel et une soustraction des biens du défen-
nedr justifiant un recours par capias et saisie-arrdt quand
méme une partiedu produit de la vente aurait été employée
A payer une créance privilégide.—Jrrr8, J., 12 saNv. 1885,
St-Michel vs Vidler. I, 8. C. 163.

Que pour qu’il y ait lieu & I'émanation d’un capias, il faut
que le débiteur ait caché, cache ou soit surle point de
cacher ses propres biens ; qu’une personne arrétée sur capias
pour avoir caché des biens appartenant au eréancier qui a
fait émaner le capias, a droit, en vertu de ce principe, de se
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faire libérer par une requéte sommaire. — DongrtY, PAPI-
NEAU, LoraNGER, JJ., 81 maA1 1897, Gay vs Denard
III, 8. C. 125.

(Affirming the decision of Brooks J.) :—That a debtor,
who in April 1889, prepared and furnished to his principal
creditors a detailed statement of his affairs showing a surplus
of upward of $15,000, and who subsequently, in October of
the same year, made an abandonment of his property, with
a statement showing a deficit of $20,600, and who failed, at
a meeting of his creditors to give a satisfactory explanation
a8 to the discrepancy, may be arrested on capias for secretion,
and he is bound to give reasonable explanation as to the
difference exhibited by the statement, failing which, his
petition for discharge will be rejected. — GruL, WURTELE,
Tarr, JJ., 11 pec. 1889, The Eastern Townships Bank vs Pa-
rent, Hart vs Parent V, 8. C. 288.

15. Security.—Condition. —Que lorsqu’une obligation est
contractée sous la condition qu’un événement n'arrivera pas
dans un temps, cette condition est accomplie, lorsque ce
temps est expiré sans que cet événement soit arrivé

Que 'obligation consentie avec condition résolutoire, dans
un temps déterminé devient une obligation sans condition,
lorsque le temps fixé est expiré sans Pavdnement de cette
condition ;

Que lorsqu'un cautionnement est fourni, sous I'art. 828 du
C. C. et que le délai fixé pour le renouveler suivant les arti-
cles 824 et 825 du code est expiré sans que ce renouvelle-
ment soit fait, la Cour ne peut permettre que ce cautionne-
ment soit donné ; le délai dans ce cas n’étant pas un délai
de procédure, mais faisant partie d’une véritable convention,
avec condition résolutoire et qui est devenue pure et simple.
—Mamniey, J., 21 Ma1 1890, Létang vs Renaud.

VI, 8. C. 193.

CiTATIONS, — 6 Toulier 553. —Rollan 1 de Villargues, po conditions, Nos. 321 et
322.— Dupras vs. Sauvé, 4 L. N. 164 —Duquette vs Patenaude, 4 L. N. 187.
Bégin vs Bell, 8 L. C. R. 138.—Torrance vs Gilmour, 2. L, C. R. 281.~ Mue-

Master & Moffatt, M. L. R. | Q. B. 387.— Lajoie vs Winning, 9 R. L. p. 48.— C.
C. 1083, 1085, 1087




CARRIER 45

16. Special bail under C. C. P. 824. -Statement ane decla-
ration under C. C. P. 766.—(Approving Poulet v. Launidre
6 Q. L. R. 314). That a defendant who has given special
bail under C. C. P. 824, is not bound to file a statement and
make the declaration mentioned in articles 764-766 C. C. P

The defendant in this cause, not being bound by law to
file such statement, could not bein contempt for failing to do
80. — MoNk, Ramsay, Tessier, Cross, Basy, JJ, 80 June
1886, Vineberg & Ramson. I1, Q. B. 345.

17. Ship captain leaving for Great Britain.- Fraudulent
departure.—The simple tact that the defendant is leaving the
country without paying a debt does not constitute by itself
a fraud on the part of the debtor, and it is necessary to
prove an intent to defraud in order to maintain a capias,—
LoraNaEr, J., 27 Jury 1891, Tremblay vs Graham.

VIL, 8. C. 374.

Crrarions.— Hurtubise & Bourret, 23 L. 0. J. 130.~Caffrey & Lighthall, 4 L
N. 282 —Shaw & MacKenzie, 6, 8. C. R. 181

18. Suspension of payment.—Que pour qu’un capias puisse

émaner contre un commergant, qui a cessé ses paiements, il
faut une suspension générale de paiements, et non pas seule-
ment le défaut de la part du commergant de payer une cer-
taine dette, surtout lorsque l'affidavit énonce que le défen-
deur a contesté devoir cette dette.—WurreLg, J., 16 JuIN
1890, Herman et al. vs Lewis et al. VI, 8. C. 208.

CARRIER

[.—BILL OF LADING. —PLACE OF DESTINATION OF GOODS BEYOND
CARRIRRS'S ROUTE,
II,—CONDITIONS OF BILL OF LADING,
III —CUSTODY OF BAGGAGE AFTER ARRIVAL AT PLACE OF DESTI-
NATION,—~RESPONSIBILITY BURDEN OF PROOF,—EVIDENCE
OF VALUE.
IV.—G0ODS REFUSED BY CONSIGNEE. —SALE BY CARRIER,
V. —INJURY TO PASSFNGER.
VI.—LIEN FOR FREIGHT.
VI[ —Lo88 oF GOODS —RESPONSIBILITY. —EVIDENCE.
VIII.—~NEGLIGENCE — PRESUMPTION —BILL OF LADING.—EXCEP-
TION —EVIDENCE.—ONUS PROBANDI
[X.—~RESPONSIBILITY FOR BAGGAGE,

See BILL OF LADING RAILWAY SHIPPING.
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1. Bill of lading.— Place of destination of goods beyond car-
rier's route.—Where the place of destination of goods is
beyond the carrier's route, and he receives the goods undera
bill of lading to the terminus of his route, and carries them
safely to that point, to which alone he received the freight
the fact that at the request of the shipper he undertook to
deliver the goods to another carrier to complete the trans-
portation does not make the first carrier responsible for the
delivery of the goods at the place of destination.—Dorrox,
Bagy, Cross, Dougrty, Tarr, JJ., 24 sanvary 1891, Jefrey
& The Canada Shipping. VIL, Q B. 1,

CiramioNs. — Muschamp & Lancaster Ry. 8 M. & W. 421. — Mylion & Mid-
land Ry. 28, L. J. Exch. 386 — Bristol Ry v. Collins, 20 L. J. Exch 41.—Crouch
vs London Ry. 23 J.C. P. 13— Wilby v. Cornwall Ry. 21 L. J. Exch. 18] —

Zinz vs 8, E. Ry Co, 42 Q. B. 539.—Kent vs M. Ry. Co. L. R. 10 Q. B. | —Hut-
chinson, on Carriers, 115 § 145-152,

2. Condition of bill of lading.—The railway company,
defendant, received a case of goods from the plaintiff’s
agent at Winnipeg, consigned to the plaintiff at Montreal,
and issued a bill of lading, among the conditions of which
were that the company would not be responsible for loss by
fire, or while the goods were not on the defendant’s railway.
The plaintiff’s agent at Winnipeg signed a shipping bill
requesting the company to receive the goods on these con-
ditions, The goods were destroyed by fire on a steamer
running from Port Arthur through Lake Superior, a route
connecting two portions of the defendant’s railway, but the
steamer was not under the defendant’s control.

Held.—That the conditions were reasonable, and that
the plaintiff had sufficient notice and was bound thereby,
and the company were relieved fromn responsibility, in the
absence of any averment or proof that the loss was caused
by the tault of the carrier (defendant) or of those for whom
he was responsible.—Jonxsox, J., 28 resuARY 1885, Dionne
et vir v. The Canadian Pacific Ruilway Co I, 8. C. 168.

3. Custody of baggage after arrival at place of destina-
tion.—Responsibility.—Burden of proof.—Evidenceof value.—
A carrier who retains the custody of the baggage after it has
reached the place of destination, and deposits it in a room
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assigned to unclaimed baggage, is responsible for the safe-
keeping and is bound to deliver the thing or pay its value
unless delivery has become impossible without his act or
fault.

The burden of proving that the loss or destruction of the
thing has occurred without his act or fault is on the carrier,
the presumption being that he is in fault if he fails to
deliver the thing. Hence if no explanation be given of the
disaperance of baggage before delivery, the carrier is liable
for the value.

Proof may be made by the plaintif’s oath of the value
of the baggage lost or destroyed while in the custody of
the carrier after arrival at place of destination.—PaaNuELo,
J., 28 ¥EBRUARY 1891, Pelland et vir vs The C P R (Con-
firmed in Appeal I R. O. Q. B. 311) VIL 8. 0. 131,

Cirarions.— Pothier-Dépit, Nos 31, 15, 16, 11— Cadwallader v. G. T R. Co.
9 L. C. R.169.—27 Laurent, No. 162.—Merlin, Ques, de Droit vs Dépit. néces-
saire.~ Davison v. Canada Shipping Co. M. L. R. 6 8. C. 388, — Provencher v.
CP.RML R58C 90 C. 1064, 1802, 1071,1200, 1675, 1815,

4, Goods refused by consignee-Sale by carrier.— Where
the consignee refuses to accept goods from the carrier at
the place of delivery, the carrier is not justified in selling the
same by private sale without notice to the consignor or
consignee ; and a pretended authorization to sell by the
consignee who has refused to accept the goods is without
effect. The consignor in such case is entitled to recover
the value of the goods, less freight and storage.—Tarr, J.,
30 ocroser 1891, Cottingham vs The G. T. R. Co.

VIIL, 8. C. 385.

5. Injury to passenger.—That a company engaged in the
conveyance of passengers is responsible for injuries sustained
by a passenger while being carried in the company's vehicle,
unless it be proved by the company that it was impossible
for them to prevent the accident.—Dorion, Monk, ('ross,
Basy, JJ., 26 may 1886, The Montreal City Passenger Ry.
Co. & Irwin. II. Q. B. 208,

OCiraTioNs - Pothier, Louage, No 198— Nouv. Denizart, vo Délit, p. 151 No 2.

6, Lien for freight.—Qu'un voiturier qui transporte du
bois dans son chaland, a droit de rétention tant qu’il n'a
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pas été payé de son prix de transport, et il conserve ce pri-
vilege méme aprda qu'il a déchargé le bois et 'a mis sur les
quais.—Marniev, J., 18 Mars 1889, Varieur vs Rascony.

V. 8. 0. 123,

7+ Loss of goods—Responsibility—Bvidence.—Qu’'un voi-
turier est responsable des avaries et dommages que souffrent
les marchandises confides A ses soins, lorsqu’il ne peut prou-
ver qu’ils sont imputables & force majeure.

Que la preuve de la force majeure et celle du vice de la
chose méme, si le voiturier I'invoque, incombe A ce dernier.

Qu’un voiturier qui fait un contrat pour transporter des
marchandises & un endroit éloigné et qui en regoit le prix,
est responsable de ces marchandises jusqu'au lieu de leur
destination, nonobstant qu’A moitié chemin, il aurait délivré
ces effets & un autre voiturier pour les rendre au lieu con-
venu, du consentement du propriétaire—Tessier, Cross,
Cuuren, Douerry, JJ., 19 janvier 1889, QOuimet & The
Canadian Express Co V. Q. B. 292,

Cirarions.—Allen v. Woodward | L. N. 458.— Hutchinson on Carriers p, 111

§ 145, 146, p. 187, § 335, 236 ;—Gould v. Hill § 237— Angell, on Carriers, ch. 6,
p-267,§ 281; § 240, p. 198. —Marcadé sous Uart. 1788, Il.—Grand Trunk ve

Atwater 18 L. C. J. 53.—Montpellier, Cass 18 juin 1833, 8. V. 33-1-705—8. V. 20~
1-163; Paris, 16 juillet 1834—8. V. 55-2-61

8, Negligence —Presumption —Bill of lading—Exception—
Evidence—Onus probandi.—It is sufficient for the shipper to
prove the reception of the goods by the carrier, and that
they have not been delivered to the consignee, to place
upon the carrier the burden of proving that the loss was
caused by a fortuitous event or irresistible force, or has
arisen from a defect in the goods or thing itself.

The fact that the bill of lading contained a clause exempt-
ing the carrier from responsiblity for *the acts of God, the
Queen’s enemies, fire, and all and every the dangers of the
seas, rivers and navigation of whatsoever nature and kind,”
does not necessarily cast the burden of proof on the plaintiff,
—s0 far at least, as to oblige him to make proof of the
carrier’s negligence by his evidence in chief.

The exception * dangers and accidents of the seas, rivers
and navigation of whatsoever nature and kind,” covers
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only such losses as are of an extraordinary nature, or arise
from some irresistible force which cannot be guarded
against by the ordinary exertion of human skill and pru-
dence.

The sinking of a steamer at the entrance to a canal, on a
calm clear night, was not such an accident.—Dorion,
Tessier, Cross, Basy, Bossk, JJ., 23 sepremser 1889, Cle de
Navigation R. & O. & Fortier. V, Q. B. 224,

Crrarions.—Angell, on Carriers, Nos, 268, 473, 276, b4, 202 note (a) 569, 166,
168, 180.--Troplong, Louage, No. 942—Sirey C. du com, art. 103— Dionne ve
C.P.RMLR)SC p 168—Dobson & G . T.R.3 R, L. 508.—Angell on
Carriers, be edit. p. 419—Story on Bailments, 9¢ edit. p. 502 et 529—2 Greenleaf,
on Evidence, p. 192, 193.—25 Laurent, 582 et 533— Hutchinson on Carriers, 1 40—
Angell 156 et 160.

9. Responsibility for baggage.—Qu’une compagnie voitu-
ridre est responsable de la perte de la valise de 1'un de ses
passagers, laissée sous sa garde, dans un de ses hangars &
bagage, pour étre examinée par les officiers de la douane.

Que, dans ce cas, la valeur du contenu de la valise peut
8tre établie par le serment du demandeur, qui peut y inclure
les effets appartenant & sa femme. — PaaNugLo, J., 80 MAI
1890, Davidson vs The Canada Shipping Co. (Confirmed in
appeal 1 R. 0. Q. B. 298)) VI, 8. C. 388,

CARTER
See MASTER AND SERVANT.

CASHIER
See BANK PRINCIPAL AND AGENT

CATTLE GUARDS
See RAIWAY.

CAUSE OF ACTION

Le défendeur fit, du district de Kamouraska, application
A une compagnie incorporée, A Montréal, pour des parts qui
lui furent accordées par les directeurs, A cette dernidre place.
Plus tard, il fut poursuivi pour des versements sur ces parts.
L'action fut intentée & Montréal et signifiée au défendeur
dans le district d’Ottawa ol il était domicilié,
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Que toute la cause d'action n’ayant pas originé dans le
district de Montréal, le consentement du défendeur & pren-
dre les dites parts ayant été donné dans un autre district,
la Cour, siégeant & Montréal, n’avait pas de juridiction,—
Sicorre, Jerr, MaTaiev, JJ., 81 mar 1885, Ross vs Rouleau

I, 8. C. 424.

Orrarions.—National Ins. Co. vs Paige, 2 L. N. 93— Archambault vs Boldue.

2 Q. B. D, 110—8¢nécal v. Chenevert,12 L. C, R. 145, Gault vs Bertrand, 24 L. C.

J. 9=Warren vs Kay, 6 L. C. R. 492—Jackson vs Coxworthy12 L. C. R. 416—
Gault vs Wright, 13 L. C. J. 80—Connolly vs Brassney, | Rap.J. de Québec 240.

See JURISDICTION PROCEDURE.
CERTIORARI

1. Qu’un jugement rendu par la Cour du Recorder, renvo-
yant une défense en droit, n’est pas susceptible d’appel par
certiorari.—LORANGER, ] , 28 Nov. 1884, Beaudry vs Cité de
Montréal. 1 I, 8. C. 2817.

2. Quel'opposant & une saisie n'est pas tena de procéder le
jour du rapport de I'opposition & la Cour des Commissaires
et que le renvoi de 'opposition, le jour qu’elle est rapportée,
faute par l'opposant de procéder, constitue un excds de pou-
voir et donne lien 4 I"émanation du certiorari.—PAeNUELO,
J., 14 Nov. 1889, Ez parte Senécal & Commissaires, elc

V, 8. C. 412.

3. Qu'il n’y a lieu & I'émanation d’un bref de certiorari que
lorsqu’il y a excés, ou défaut de juridiction, ou lorsque la
procédure contient de graves informalités et qu'il y a lieu de
croire que justice n'a pas été rendue; mais ce bref ne peut
&tre maintenu lorsque 'on se plaint que du mal jugé du
juge.—Marniev, J., 18 yun 1889, Valois vs Muir.

VI, 8. C. 212.

S8ee PROCEDURE.

CESSION DE BIENS
See RAILWAY.

CHARITABLE INSTITUTION
See TAXATION.
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CHARTER PARTY
ee SHIPPING,

CHEMIST
See RESPONSIBILITY.

CHEQUE

1. Action on cheque.—Consideration — Burden of proof.—
That a cheque which does not show consideration on its
face is not conclusive evidence of a debt due from the
drawer to the payee, but the plaintift must make proof of
the consideration for which it was given. In the present
case, such proof was fonnd in the allegations of the plea,
and the promises of defendant to pay.—Jomnxsox, J., 15 pEo.
1888, Dufresne vs St-Louis. 1V, 8. C. 310.

2. Cheque payable to bearer.—Endorsement for deposit.—
Negociability —Payment by one bank of cheque drawn on
another bank.—Good faith.-—The liquidation of the Exchan-
ge Bank handed to V., their accountant and confidential
clerk, a cheque drawn by one of their debtors, on the Peo-
ple’s Bank, payable to * Archibald Campbell, Frederick B.
Mathews and Isaac H. Stearns, liquidators, or bearer "’ and
endorsed by the three liquidators “ For deposit to credit of
the liquidators Exchange Bank of Canada” The Quebec
Bank at the time received deposits from the liquidators in
a regular deposit account, and also assisted them in the
redemption of circulation of the insolvent bank by purchas-
ing the bills of the latter, which were atterwards redeemed
by liquidators.

V. instead of making the deposit as instructed, presented
the cheque to the paying teller of the Quebec Bank, who
had shortly before requested V. to redeem some of their
circulation and received the amount in Exchange Bank
bills which he appropriated to his own use. The teller of
the Quebec Bank did not notice the restrictive endorsement
and paid the cheque in good faith to V.

That a cheque payable to certain person or bearer is equi-
valent to a cheque payable simply to bearer.

5
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That the negociability of such a cheque cannot be res-
tricted by endorsement and the bearer thereof has a suffi-
cient title to demand and receive payment thereof.

That even if the payment by one bank ofa cheque drawn
on another bank may at first sight seem irregular, still
under the circumstances of this case, as the cheque had been
paid in good faith, in ignorance of the endorsement to the
trusted employee of the liquidators of the plaintiff bank,
and for the purpose of redeeming its circulation, the pay-
ment made to V. discharged the defendant bank.—Jerré,
J., 12 ves. 1890, The Exchange Bank vs the Quebec Bank.

VI, 8. C. 10.
See BANK.
CHILD

See SUCCESSION.
CHOSE JUGEE

1. That where an action between the same parties and for
the same object was dismissed *sauf recours” and this
judgment was acquiesced in by the defendant, the latter
could not plead chose jugée to an action subsequently insti-
tuted by the same plaintiff for the same claim.—Jerré, J.,
17 ~ov. 1887, Wallbridge vs Farwell. (Vide 6 M. L. R. Q.
B 11 III, 8. C. 238.

2. Thatan interlocutory judgment declaring a saisie arrét
tenante until final judgment has not the force of chose jugée
between the parties as to the validity of the saise-arrdt.—
PariNeav, J., 81 may 1881, Beauvais et al vs Lerouz & la
Compagnie des Moulins d Coton de V. Hudm. 11, 8. C. 491,

3. A judgment obtained against a tenant by default in a
case of saisie gagerie declaring the seizure good is not chose
jugée against him as to the ownership of the eftects seized,
in & capias case in which he is accused of frandulently se-
creting such eftects; and it is competent for him to prove
that they are the property of his wife. — Jerré, WurteLs,
Tarr, JJ., 81 marou 1887, Morris vs Wilson. IIL, 8. C. 470.

4. The exception of chose jugée cannot be pleaded where
the conclusions of the second action are materially different
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from those of the first. And so, where by the first action
the plaintiff sought to exercise a right of redemption with-
out complying with the conditions agreed on, it was held
that the dismissal of such action was not chose jugée as
regards an action brought subsequently, offering to comply
with the conditions.—Dogrrox, Tessier, Cross, Basy, JJ., 81
pEo, 1886, Léger & Fournier. (Affirmed by Supreme Court
14 8. C. R. 814 II1, Q. B. 124,

CHURCH

See EXEMPTION FROM TAXES,

CHURCHWARDEN
See FABRIQUE.

CIRCUIT COURT
See PROHIBITION.

CIRCUS

Qu'un cirque ““ dans le sens de la loi " consiste en specta-
cles équestres donné dans des enceintes circulaires ; et qu'une
représentation d’exercices accrobatiques de danses et exerci-
ces corporels sans écuyers ou chevaux n’est pas un cirque.
—LoRrANGER, J., 4 sepr. 1886, Sparrow & Desnoyers.

IT, 8. C. 273.

CITY OF MONTREAL
See MONTREAL.

CLERK AUTHORITY OF

Que le commis n’est pas un serviteur dans le sens du ré-
glement de la cité de Montréal concernant les maitres et
les apprentis et serviteurs. — Dougrry, J., 12 Mars 1884,
Martin vs Demontigny I, 8. C. 260,

COLLATERAL SEOURITY
See BANKS AND BANKING.—INSOLVENCY.—SALE,

COLLECTION ROLL
See MUNICIPAL LAW.
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COLLOCATION
See INSOLVENCY.

COMMENCEMENT OF PROOF
See EVIDENCE.—JUDICTAL ADMISSION,

COMMERCIAL CORPORATIONS TAX ON

That the Act 45 Viet. (Q.) c. 22, applies only to commer-
cial corporations; and that persons associated as nnderwriters,
but not incorporated, are not subject to the taxes imposed
by the Statute in question.—Jonxnson, J , 30 NoveMBER 18-8,
: Lambe vs Allan. IV. 8. C. 394.

Affirming the judgment of Johnson,J. M. L. R. 4 8. C.
894. That the Act 45 Viet. (Q.) ¢ 22, applies only to com-
mercial corporations ; and that persons associated as under-
writers, but not incorporated, are not subject to the taxes
imposed by the Act in question.—Dorron, TEssier, Boss,
Dongrty, JJ., Lambe vs Allan. 22 xov. 1890, VI. Q. B. 263.

COMMERCIAL MATTER
See PARTNERSHIP,

COMMERCIAL TRAVELLER
See PRIVILEGES AND HYPOTHECS SALE

COMMISSIONNER’S COURT

1. Que pour enlever & une cour sa juridiction, il faut une
loi expresse et formelle.

Qu'une cour des Commisaires créée pour une paroisee
conserve sa juridiction, lorsque subséquemment le territoire
de la paroisse est érigé en municipalité de village ou de
ville; et que les personnes assignées devant cette Cour
peuvent 8tre décrites, comme étant du dit village ou de la
dite ville —Maraigy, J., 9 JuiN 1885, ex Parte Lemoine vs
Doré I1, 8. C. 446,

Cirarions.—Sirois ve Guimond, 11 R. L. 230— Bergevin vs Rouleau,23 L. C. J.
179—S8imond vs Corp. Comté Montmorency, 8 R, L. 546—1 Dillon, on Corpora-

tion, § 52—Grant, on Corporarion, p, 24— Arnold's, Laws of Municipal Corpora-
tion, 9.
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2. Que lorsqu’une partie du territoire d'une paroisse, ol
est établie une Cour des Commissaires, est érigée en ville, le
fait de cette incorporation en ville n’enldve pas & la Cour sa
juridiction ni sur la paroisse ni sur la ville.—Jerrh, J., 22
SEPTEMBRE 1885. Lemieuz & la Cour des Commissaires de la
paroisse de Longueuil & Viger & la Compagnie d’ Assurance
des Citoyens & Létourneau. I, 8. C. 497.

COMMITMENT
See EXTRADITION.
COMMON CARRIER
See RAILWAY.

COMMUNITY

1.—~CONCEALING PROPERTY OF

I1.—CONTINUATION OF—| EMAND FOR—PHESCRIPTION—IMPROVE-
MENTS

II1.—VOLUN1 AIRY LICITATION

Bee DONATION HUSBAND AND WIFE.

1. Concealing property of.—Que la pénalité que la loi im-
pose contre celui qui a diverti ou recelé quelques effets de
la communauté conjugale, ne s’applique qu’aux meubles, et
non aux immeubles de la communauté —WurteLs, J., 23
MARS 1888, Gaudry vs Gaudry. IV, 8. C. 47.

2. Continuation of —Demand for— Prescription—Improve-
ments.— Where a community existed between husband and
wife, and there was one child, issue of the marriage, and
the wife dying intestate, the surviving consort failed to
have an inventory made of the common property, and (the
child being then a minor) married a second time without
marriage contract—that in the absence of any demand on the
part of the minor for a continued community, a tripartite
community did not exist between the surviving consort, his
second wife, and the child of the first marriage.—Cross,
Basy, Cuurce, Douerry, 22 peceMBer 1887, Beckett & The
Merchants Bank of Canada. III, Q. B. 381.
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Crrarions,—Bourassa ve Lacerte, 10 Q. L. R. 118—Mourlon, Code Nap. art
1443, Lamoignon, Arréts, Tit. 33 art. |— Maleville sur. 1442, C. N. vol. 3 p. 215
—32 Prevost de la Jannés, No. 313—Merlin, Rep. de Jurisp, vol. 6 p. 177—de
No, 7; P.543, Nos. 21, 23, 24, 25 et 26, p. 146, Nos. 32
et 36—Chabol, Questions Transitoires sur Code Civil vol. I p. 119—Renusson,
Communauté, p. 530, Nos. 9 et 10 et 526, No. |—Merlin, Quest. de Droit, vol. IV
pp- 207 et 208 Rep. de Jurisp.vol. VIp. 171 § 1

(Following Beckett & Molson’s Bank of Canada M. L. R.
3 Q. B. 381). Where a community existed between husband
and wife, and there was one child, issue of the marriage,
and the husband dying, the surviving consort failed to have
an inventory made of the common property, and (the child
being dead a minor) —the surviving consort married a
second time without marriage contract, that in the absence
of any demand, on the part of the minor, for a continued
community, a tripartite community did not exist between
the surviving consort, her second husband, and the child
of the first marriage ; and an action made by the child 45
years after the dissolution of the first community hasno
effect,

Ferriere, vol, 3 p. 539,

The claim of revenues of an immovable illegally possessed
by the child is prescribed by five years.

The possessor has no claim for a bulding erected by him
which was not a necessary improvement, and which no
longer exists, having been burned and the amount insured
thereon paid to him,— Jounson, WurteLe, Ouvimer, JJ.,
80 prceMBER 1890, Spooner vs Pierson. VII, 8. C. 315.

Cirarions.—Merlin Rép. de Jurisp. vol. 6, p. 117—De Ferritre, Coutume de
LParis, vol. 3, p. 546, Nos. 35 et 36— Renusson, Commnnauté, p. 530, Nos 9, 10 of

626, Guyot, vol 4,p. b685—Bourassa & Lacerte, vol 10 Q. L. R, p. 118— Becket
& Bangue des Marchands, M. L. R.3 Q. B. 381.— Pothier, Communauté, No 800

3. Voluntary Licitation.—Que dans le cas ol un pére
possdde par indivis avec ses enfants des immeubles dont il
edt propriétaire pour moitié, et les enfants pour I'autre moi-
tié, comme représentaut leur mére, la licitation volontaire,
autorisée par justice en ce qui regarde les mineurs, est un
véritable partage et en a tous les effets.

Que sous ces circonstances si le pére achdte directement
ou par personne interposée, il sera censé avoir tonjours été
propriétaire des immeubles, et, par suite, ces biens ne seront
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pas tombés dans la communauté de biens qu il aura créée en
se remariant en secondes noces, mais lui seront restés
propres.—Maruiev, J., 8 ocrosre 1887, Dufort vs Chicoine

III, 8, C. 211,

COMPANY

I,—~ACTION AGAINST DIRECTORS DIVIDENDS
II —~AUTHORITY OF MANAGING DI&ECTOR
III —BUILDING SOCIETY —INTEREST
IV.—~DIRECTORS — LIABILITY OF —~MANDATE — BANK — ACTION OF
SHAREHOLDERS AGAINST DIRECTORS — PRESCRIPTION — LiTI-
GI0US RIGHTS—RESPONSIBILITY FOR ACTE OF EMPLOYEES
V.—Ex DECONFITURE- RIGHT TO SUE
VI.—LAND AND LOAN COMPANY — PURCHASE OF SPECULATIVE
CLAIM
VIIL.—QUORUM OF DIRECTORS
VIII —PROCEEDINGS AGAINST AFTER ORDER OF LIQUIDATION
IX.—REDUCTION OF CAPITAL STOCK
X —~RIGHTS OF CREDITORS
X[.—SHAREHOLDER

See CORPORATION—INSOLVENCY—PRINCIPAL AND
AGENT—RAILWAY.

1. Action against directors.—Qu’une corporation ne peut,
pour déclarer un dividende, prendre en considération, la
plus value, ou accroissement en valeur de ses immeubles et
de son matériel durant 'année, car, ce serait le mettre en
danger, en I'escomptant, mais elle peut justifierun dividende
sur un fonds dit “de reconstruction” fait et accumulé &
méme les profits annuels, quoique ce fonds soit destiné au
renouvellement du matériel.

Que quoique les créanciers d'une compagnie incorporée et
les tiers soient recevables i se plaindre que les directeurs aient
payé des dividendes fictifs en augmentant la valeur réelle
des biens de la compagnie, les acti ires qui ont assisté
aux assemblées annuelles et autorisé ces dividendes aprds
avoir pris communication des états et inventaires soumis
par les directears, sont non recevables A prétendre que le
paiement de ces dividendes les a trompés sur I'état de la
compagnie; que les actionnaires qui n'ont pas assisté A ces
assemblés ne sont non plus recevables, parce qu'ils pouvaient
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y assister et se renseigner comme les autres, et qu'ils doi-
vent s'imputer leur négligence.

Que I'action qu'ont les actionnaires d'une compagnie in-
corporée contre les directeurs pour mauvaise administration
des affaires de la corporation est une action commune résul-
tant des rapports de mandant & mandataires; et que cette
action est anéantie par la sanction de I'administration des
directeurs donnée par les actionnaires.—PaaNuELo, J., 24
FEVRIER 1890, Banque d Epargnes vs Geddes. VI, 8. C.243.

2. Authority of managing director.—Unlawful acts of
the managing director of a company, designed to bring
about the ruin of a copartnership firm, do not bind the
company or make it responsible for damages, unless approv-
ed or ratified by the company.—Davipson, J., 15 NOVEMBER
1887, Bury vs Corriveau Sille Mills. III, 8. C. 218.

3. Building Society—Interest.—Que le statut qui régit les
compagnies de société de construction ne permet pas d'exi-
ger l'intérét sur les parts non payées.—Tascuereav, J., 9
MARS 1889, Hughes vs Cie. des Villas du Cap Gibraltar.

V, 8. C. 129,

4. Directors — Liability of Mandate — Bank — Action of
shareholders against directors— Prescription—Litigious rights
—Responsibility for acts of employees.—The action of a
shareholder of a Bank against the directors to recover the
loss occasionned by their gross negligence and mismanage-
ment, being the action of mandate, is prescribed only by
thirty years.

The action against the directors for maladministration
appertains to the corporation, but in default of suit by the
corporation it is competent to a shareholder to institute it.

‘Where several shareholders assign their claims to one
of their number, not selling them to him, but constituting
him procurator in rem suam, the defence of litigious rights
cannot be pleaded, this form of association ad litem, i. e. the
Jjoinder of several creditors to bring a joint action against
the same defendant, being recognized by the civil law.

Directors of a corporation are bound to exercise the care
of a prudent administrator in the management of its business.
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Such acts as allowing overdrafts by insolvent persons with-
out proper security, the impairment of the capital of a bank
by the payment of the unearned dividends, the furnishing
of false and deceptive statements to the Government, the ex-
penditure of the funds of the Bank in illegal purchasing of its
own shares, are acts of gross mismanagement amounting to
dol, and render the directors personnally liable, jointly and
severally, for losses sustained by the shareholders by reason
thereof.

Directors cannot divest themselves of their personal res-
ponsibility, While they are at liberty to employ such
assistants as may be required to carry on the business of the
corporation, they are nevertheless responsible for the fault
and misconduct of the employees appointed by them, unless
the injurious acts complained of be such as could not have
been prevented by the exercise of reasonable diligence on
their part.—PaaNveLo, J., 18 pecemper 1890, McDonald vs
Rankin VIL 8. C. 44.

Crrarions,—Sourdat, Responsabilité. V, 2 § 1227, 376, 1295, 1207, 1193 & 1201.
—C. 0. 1710, 1063.— Vavasseur, Sociétés Commerciales, V1 No, 142 Troplong,

Mandat, Nos. 37. 137 et 138—Smith, Law of Negligence, No. 160— Wharton, on
Negligence, livre 11, No. 510.—Morse, on Banking, 2nd edit, p. 134,

5. En déconfiture—Right to sue.—Qu’une compagnie in-
corporée ne peut poursuivre un de ses actionnaires pour le
montant ou partie du montant qu’il a souserit dans le fonds
capital, sans avoir été diment et préalablement autorisée &
le faire.

Que quoi qu'une compagnie incorporée tombée dans un
état complet de désorganisation et de déconfiture conserve
toujours, tant que la corporation n'est pas éteinte, son exis-
tence légale, néanmoins elle ne peut poursuivre comme
susdit sans 8tre dfiment et régulidrement autorisée.—Tas-
CHEREAU, J., 9 MaARs 1889, Cie du Cap Gibrallar vs Lalonde.

V.8. C. 127.

6. Land and loan company—Purchase af speculative claim.
—That a company incorporated as a land and loan company
cannot lawfully purchase or deal claims of the above na-
ture. — Davinson, J., 19 prc. 1889, Land & Loan Co. vs
Fraser. V. 8. C. 392,
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"7‘.‘ Quorum of directors.— Where the quorum of directors
of a railway company was fixed at three, by special statut-
ory provision and the company was subsequently amal-
gamated with another company, and it was provided by
the Act of amalgamation that the board of directors of the
amalgamated company, should not be less than five, nor
more than seven directors (without expressly changing or
regulating the quorum), that the original revision making
three directors a quorum continued in force. — Dorrox,
Tesster, Cross, Basy, JJ., Fairbanks & O'Halloran.

IV. Q. B. 163.

8. Proceedings against after order of liquidation.— Under
section 20 of said Act, when a winding up order has been
made, no proceeding can be taken against the company
without the permission of the Court, and therefore in the
present case the immovables of the company could not be
sold in ordinary course for school taxes without such per-
mission.— Dorron, Tessigr, Cross, Basy, JJ., 22 res. 1887,
Commissaires Ecoles Hochelaga & Montreal Abbattoirs.

IIL Q. B. 116.

9. Reduction of capital stock.—Where the Act incorpo-
rating & company provided that the capital stock should
be $600,000,and that the company might commence business
when that amount should have been subscribed and one-
third of it paid in : that a resolution whereby the directors
pretended to reduce the capital stock to a less amount than
$€00,000 was ultra vires and null and void. —I’AeNvEro, J., 8
¥EB. 1890, Molson s Bank vs Stoddart. VI, 8. C. 18.

Qirarions.—Hudon Cotton Co. vs Canada Shipping Co. 13 8. C. R. 409,

10. Rights of creditors. ~Que quelque soit I’état de désor-
ganisation dans lequel une compagnie incorporde est tombée,
les créanciers de cette compagnie peuvent toujours exercer
leurs droits contre elle et ses actionnaires ;

Que les actionnaires ne sont pas par le seul fait de la dé-
sorganisation et de la déconfiture de la compagnie déchar-
gés de leurs obligations de payer le montant ou la balance
de leurs actions dans le fonds capital —TAscuErEAU, J., 9
MARs 1889, Hughes vs Cie des Villas du Cap Gibraltar.

V, 8. C. 129,
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11. Shareholder.—A shareholder of a company is not
entitled to exercise the rights of the company in his own
name and cannot oppose the sale of an immovable belong-
ing to the company.

A promise of retrocession by the majority of the share-
holders of a company is null, the company alone having the
power to make such an agreement.—Lacoste, Basy, Boss,
WurreLg, JJ., 27 wov., 1891, McNaughton & Ezchange Bank.

VII, Q. B. 180,

COMPENSATION

L~OLAIM FOR BOARD,
IL.—-DAMAGES,
II1.—~DEBT NOT CLAIRE ET LIQUIDE,
IV.—INSOLVENOY,
V.~ WHERE NOTES WAS T0 BE GIVEN FOR CONTRA ACCOUNT.

See ACTION QUI TAM—INSOLVENCY — LIBEL AND
SLANDER,

1. Claim for board.—Qu'une dette non liquide peut quel-

quefois 8tre opposée en compensation quand elle est facile-
ment liquidable, comme le prix d’une pension et entretien,
et lorsqu’elle est lide 4 1a créance réclamée parle demandeur,
laquelle est elle-méme contestée.—Paaxvrro, J., 29 wov.
1889, Decary vs Pominville. V, 8. 0. 366,

Cirarions.— Pothier, Obligations, No. 628— Demolombe, Contrats, vol. 5, No
511, p. 378 et No 526, 627, 528— Desjarding & Mass¢ 2 L. C. L. J, 88.

2. Damages.—Qu'une créance résultant de dommages, ni
clairs ni liquides ne peut 8tre offerte, par exception péremp-
toire, en compensation A une action d'un vendeur réclamant
la balance d'un prix de vente d’un immeuble par acte au-
thentique, alors m8me que ces dommages résultent de la
violation par le vendeur des conditions du dit acte de vente.
—Marniev, J., 13 Max 1885, Gagnon vs Gaudry.

I, 8. C. 348,

Qu’une personne dont les biens sont saisis arrdtés avant
Jjugement par un créancier sans cause raisonnable ni proba-
ble, peut dans la méme action réclamer des dommages par
demande incidente et opposer & l'action un plaidoyer de
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compensation basé sur les dommages par lui réclamés par
sa demande incidente.

! Que 'insolvabilité du défendeur lui fait perdre le bénéfice
i du terme convenu.—Matuigu, J., 16 o, 1886, Furniss vs
Dame Bleau et vir. II, 8. C. 419.

Where a lessee was entitled by a clause of the lease, to
become proprietor of the premises leased on payment of a
specific sum, that when sued in ejectment he could not
plead that this sum had been compensated by damages suf-
fered by him through the interruption of his business.—
DorioN, Ramsay, Tessier, Cross, Basy, JJ., 21 jan. 1886,
Bell & Court I1, Q. B. 80.

( (Affirming the decision of Torrance J., M. L. R. 2 8. C.
410) That the amount of a judgment obtained as damages
for libel is not exempt from seizure by garnishment.

Quare-as to the right to oppose other claims in compen-
sation of the damages a party has been condemned to pay
for a délit ou quasi délit, or to seize in his own hands the
sums so awarded to his debtor.—DorioN, Tessier, Cross,
Basy, JJ., 17 sepr. 1887, Archambault vs Lalonde.

II1, Q. B. 486.

C1rATIONS. — Merlin, vol. 1V, Réparation civile, no 6.— Nouveau Denizart, p. 3,
no 10, vol. V'; p. 707, vol VI.— Bourgeon, vol. Il.—Ancien Denizart, Dommages-
Intéréts, nos 17 et 18, vol. I1 et vol. IV, nos 3 @ 10.—Guyot, vol. 156 p. 211 et 212,
—Larocque & Burland, 12 L. C. J. 292 —Maurice vs DesRosiers, T L. N. 361 —
Belisle vs Lyman, 15 L. C.J. 305.—Landa vs Pauleur, | L. N 614.— Williams
ve Rousseau 12 Q. L. R. 116.

That a claim for damages cannot be set up in compensa-
tion of au action in revendication.—TAscHEREAU, J., T APRIL
1886, Lockie vs Mullin. II, 8. C. 262.
| Cirarions.—0C. €. 1190, —4 A & R. 233.—Pothier, Olligations, no 628 —2
Mourlon, no 1445

Pour défendeurs :—10 Dalloz, p. 635, no 16, —Hll vs Beaudet, 6 L. C. R. 75,
Lucke vs Wood, 6 L. N. 98

3. Debt not claire et liquide.—Que l'on ne peut opposer
en compensation & une créance résultant d'un acte de dona-
tion entrevifs pure et simple, une autre créance provenant
du fait que dans une communauté de biens qui aurait existé
entre les parties et qui aurait été dissoute aprés inventaire,
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le demandeur serait resté en possession des biens de la com-
munauté, aurait méme vendu A son profit des biens lui
appartenant de manidre qu'il se trouve débiteur envers le
défendeur —Mataiey, J., 80 yuix 1886, Foucanlt vs Foucault.

I1, 8. C. 255.

4. Insolvency.—Where one bauk, creditor of another
bank for the amount of a note discounted for it, received
from the bank indebted to it (then solvent) sundry drafts
for collection : that compensation took place in favor of the
creditcr from the moment of the delivery of the drafts, and
therefore the latter was not bound to bring back to the estate
what it received on account of the drafts after the insol-
vency of the debtor bank.

That compensation did not take place in favor of the
creditor for the amount of a draft received from the debtor
bank within thirty days before the commencement of the
winding up order.—TorRrANCE, J., 9 ¥EB. 1885, The Exchan-
ge Bank vs Canadwan Bank of Commerce I, 8. 0. 225.

Orrarions.—C. C.17 # 23 et 1036.—4 Massé, Droit Comm. no 2316 p. 220, 205
— Miner vs Shaw, 22 L. C. J. 150. -C. €' 1188,

(Reversing the decision of Torrance, J.,, M L. R. 18.C.
225) Where drafts and notes are placed with a bank by a
debtor of the bank, not as collateral security, but for collec-
tion ; the compensation does not take place until the bank
has received the amounts collected by them on such notes ;
and in the present case, the debtor having become insolvent
before any amounts were received on such notes, compen-
sation did not take place between the amount collected by
the bank and the debt due to it.—DorroN, MoNk, RaMsay,
Cross, Basy, JJ., 27 may 1886, Ezchange Bank vs Canadian
Bank of Commerce. 11, Q. B. 476.

( Same authoriti¢s as above).

5. Where note was to be given for contra account.—Qu’en
matidre commerciale, lorsque 1’acheteur néglige de donner
au vendeur un billet promissoire, tel qu'il aurait été conve-
nu, ce dernier peut, alors et avant l'expiration du terme,
poursuivre acheteur pour le montant de la vente.
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Qu’il peut aussi, dans le cas précédent, offrir le montant
de la vente en compensation & I'encontre d’un billet promis-
soire dont I'acheteur réclame le paiement contre lui.—Tor-
RANCE, RAINvILLE, JeTTE, JJ., 20 JUIN, Quintal vs Aubin.

I, 8. C. 397.

C1raT10N8, — Dalloz, Per, 1835, 2, 132, Young & Mullin,8 L C.J. T4

COMPOSITION - COMPOSITION DEED - COM-
POSITION AGREEMENT

S8ee FRAUD—NOVATION—PRINCIPAL AND AGENT-—
PROMISSORY NOTE—SURETY.

COMPOUNDING FELONY

B. commis chez G. fréres, détourna & ses patrons la somme
de $275. Menacé de poursuites au criminel, il leur remit
certains effets mobiliers, et G. Frdres en considération de ce
réglement, ¢engagbrent de ne point faire arréter leur
commis infiddle.

Que malgré le rdglement de la félonie commise par B., ce
contrat était valide et a pour effet de conférer & G. fréres la
propriété de ces effets. — Tascnereavu, MATHIEU, LORANGER,
JJ., 80 Juin 1888, Paquelle vs Bruneau VI, 8. C. 96.

OCirarions.—Addison, on Contracts, 8e edit, p. 1141, Pollock, Law of Contracts,
4de ddit. p. 288 — Demolombe, tome XXIV, No. 318. Couture vs Marois, 5, Q. L.
R. 961V Aubry et Rau. pp. 299 et 322

CONDITIONAL OBLIGATION
See CAPIAS,

CONCORDAT
See NOVATION.

CONFESSION
See EXTRADITION.

CONFISCATION OF SHARES
8ee BUILDING SOCIETY CORPORATION,

CONSBIGNOR AND CONSIGNEE
See PRINCIPAL AND AGENT.




CONSTITUTIONAL LAW

CONSORT
See EVIDENCE,

CONSTITUTIONAL LAW

1.—~BREWER'S LICENSE.
I[.—01TY OF MONTREAL—LIUENSING OF MEAT,
II1. ~EXECUTIVE POWER-—COMMISSION OF INQUIRY,
IV.—~JURyY Law.
V.—L10ENSE AoT,
VI.—LICENSE FOR STORAGR OF GUNPOWDER.
VIL—~MATTERS AFFECTING THE PUBLIC HEALTH,
VII[--NAVIGABLE KIVER our
IX.~ NUISANCE—(OHIMNEY SENDING SMOKE IN HURTFUL QUAN-
TITY,

X. ~-POWER OF LOCAL LEGISLATURE TO AUTHORIZE MUNICIPAL
CORPORATION TO TAX¥ WHOLESALE LIQUOR DEALERS.
XI.—BALE OF INTOXICATING LIQ ORS—MUNICIPAL CORPORATION

XIL—~TAXATION,

See MONTREAL.

1. Brewer's License.—(Confirming the judgment of Lo-
ranger J.) That the power of the Dominion Parliament to
legislate as to the regulation of trade and commerce, does
not prevent the local legislature from passing an act oblig-
ing a brewer to take out a local license, permitting him to
sell beer or ale manufactured by him, whether he sell such
beer at his brewery or elsewhere by a person paid by com-
mission on the sales ; and therefore the Quebec License Act
41 Viet. ch. 3 is constitutional.—Dortoy, MoNk, RamMsay,
Tessier, Cross, JJ., 27 Nov. 1886, Molson & Lamb.

I, Q. B. 381,

Crrarions.—Severn ve The Queen 2 S.C. R. 10 —Hodge & La Reine,71 L N
18. ~Angers & The Queen Ins. Co. | L N. 410 —Lambe & The Powder Co. M. L.
R.1 Q B. 460.—Russ Ui & The Queen5 L. N 234. Sulte & Three Rivers 5 L N,

830.—Colonial Building and Investment Avs. & The Attorney General 1 L. N. 10.
~Bennett & The Pharmaceutical Association of Province of Quebec, | Q. B. D. 336.

2. City of Montreal.—Licensing sale of meat.—(Following
Pigeon et la Cour du Recorder M. L. R. 6 Q. B. 60 affirmed
by the Supreme Court 17 Can. 8. C. R. 195) That subsec-
tions 27 and 81 of sec. 128 of 87 Vict. (Q) ch. 51, by which
the council of the city of Montreal is authorized to regulate,
license, or restrain the sale, in any private stall or shop in
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the city outside of the public meat markets, of fresh meats,
vegetables, fish or other articles usually sold on markets, is
within the powers of the provincial legislature.

That the by-law passed by the city council of Montreal
under the authority of the statute above cited, fixing the
license to sell in a private stall at $200, is valid.—Dorrox,
Tessier, Basy, Bossé, Dougrry, JJ., 24 seer. 1890, Corbeil
& Cour du Recorder. VI, Q. B, 271,

3. Executive power—Commission of inquiry.— An inquiry
into an alleged attempt to influence and corrupt members
of the Provincial Legislature is not a *“matter connected
with the good government of the province” within the
meaning of R. 8. Q. 596.

A commission of inquiry issued by the Lieutenant Go-
vernor-in-Council under the said section is not a judicial
tribunal, and does not possess any inherent power to commit
for contempt.

The Provincial Legislature, for enforcing a law made by
it, must enact a specific fine, penalty or imprisonment, and
cannot confer the power upon any person or body of persons
of determining what punishment shall be incurred by a
violation of such law, and it has no power to confer the
jurisdiction of a Superior Court, or the authority of a judge
thereof, on any officier appointed by the Provincial Govern-
ment; and therefore R. 8. Q. 598 is unconstitutional.—
WurteLe, J., 26 yuLy 1890, Tuarte vs Beique. VI, 8. 0. 289.

O17ATI0N8, — Bishop, Commenturies on the Criminal Law, vol. 2, 8. 243.— Todd,
vol. 3, p. 349, 365.

(Reversing the judgment of Wurtele, J.,, M. L. R. 6 8. C.
289). An inquiry into an alleged attempt to influence and
corrupt members of the provincial legislature is matter con-
nected with the good government of the province, and the
conduct of the public business therein within the meaning
of R. B. Q. 596.

A commission of inquiry issued by the Lieutenant Go-
vernor-in-Council under the said section, has the same
power to enforce the attendance of witnesses and to compel
them to give evidence before it, as is vested in any court of
law in civil cases, and has therefore the power to punish by
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some irregular or illegal questions to be put to a witness
their improper ruling on the subject could not have autho-
rized the issue of a writ of prohibition, which only applies
to cases of want of jurisdiction, and not to cases of er-
roneous judgments, for which other remedies are provided.
—DorioN, Oross, Basy, Bossf, Doumerty, JJ., 26 MARcH
1891, Turcotte & Beigue. VIL Q. B. 263,

4. Jury Law.—That the Parliament of Canada, in declar-
ing by 82 and 33 Vict. ¢. 29, s. 44, that “every person
qualified and summoned as a Grand Juror, or as a petty juror,
in criminal cases, according to the laws which may be then
in force in any Province of Canada, shall be and shall be
held to be duly qualified to serve as such juror in that
Province, ete., dit not legislate ultra vires, and therefore the
Jury Act of the Province of Quebec, is constitutionnal, —
Dorion, Monk, Tessier, Cross, Basy, JJ., 19 marcu 1885,
Regina vs Provost. L Q. B. 477,

5. License Act.—That the Quebec License Act of 1878

(14 Vict. c. 8) is constitutionnal.—LoraNaer, J., 14 MARcH
18856, Molson & The Court of Special Sessions. (Confirmed in
Appeal II M. L. R. Q. B. 381). (Affirmed by Supreme Court
15 8. C. R. 258). L 8. C. 264.

6. License for storage of gunpowder.—(By the majority of
the Court). That the Act above cited which imposee a
penalty for failing to take out a license, is not ultra vires,
being in the nature of a police regulation and as such, with-
in the powers of the local legislature, even supposing the
provisions of the Act requiring a fee of $50 to be paid for
a license were ultra vires as a revenue tax.

(By Ramsay, J.) That the Act is valid not as a police
regulation, but as a license act, the local legislatures having
power, under the B. N. A. Act sec. 92 ss. 9 to pass an act
for raising revenue by a license fee.—DorioN, MoNk, Ram-
8AY, Cross, 23 Nov. 1885, Hamilton Powder & Lambe.

L Q. B. 460.

OiraTioNs.—Severn vs The Queen 2 8. C. R. 10—City of Montreal & Walker,
M. L. R,1 Q. B—1 L. N. 410.

6
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7. Matters affecting the public health. —The provincial
legislatures have jurisdiction in all matters affecting the
public health, the establishment of hospitals and the enforce-
ment of such regulations as may become necessary by the
presence of an epidemic, the subjects of quarantine and the
establishment and maintenance of marine hospitals alone
being assigned to the parliament of Canada —TorraNcE,
Marnigo, Mousseau, JJ., 4 Nov. 1885, St. Louis du Mile End
& Cité de Montréal IL 8. O, 218,

CirarioNs— Dillon, Municipal Corporations, vol ler, no. 141

8. Navigable River.—That the clause in the Act of in-
corporation of the town of St. Johns P. Q. extending the
limits of the town to the middle of the Richelien River
which is a navigable rivier is intra vires of the Local Legis-
lature. — Dorrox, Moxk, Ramsay, Cross, Basy, JJ., 27
Mmarcn 1886, The C V. R. Co & The Town of St. Johns.
(Reversed by Supreme Court 14 8. C. R. 288 and judgment
of Supreme Court affirmed by Privy Council 12 L. N. 290).

IV. Q. B. 466.

Cirarions.—Dillon, Municipal Corporations, vol. I, pp. 89, 121—La ville de
Longuewil vs Cie de Navigation de Longueuil, 6 L. N. 201,

9. Nuisance — Chimney sending out smoke in hurtful
quantities.—That while the local legislatures have no juris-
diction to deal with an indictable misdemeanour, that being
a matter of criminal law assigned exclusived to the Parlia-
ment of Canada, they have authority to legislate for the
prohibition of things hurtful to public health, not matter for
indictment at common law, such as factory chimneys “send-
ing forth smoke in such quantity as to be a nuisance.”
The local legislatures possess this power as coming under
“municipal institutions” uader B. N. A. Act s. 92, no. 8;
and the fact that a term of the criminal law * nuisance " is
used in a local act to characterize an offence within the
jurisdiction of the local legislature does not make the enact-
ment ultra vires when the offence is not per se an indicta-
ble offence under the criminal law.—Dorton, RAmsAy, BAsy,
JJ., 27 Juxe 1885, Pillow & Recorder's Court. 1, Q. B. 401,




CONSTITUTIONAL LAW 69

Cirarions.—Reg. vs Lawrence, 43 U. C. Q. B. 164, 168 —Severn ve The Queen
28 C. R 10—Russell va The Queen, T L. R. Ap. Cases, 829—City of Frederickton
v. The Queen, 3 8. C. R. 505— Regina vs Taylor, | 8. C. R. 6 5—Regina vs Kerr,
8 L. N. 121—Corporation of Three Rivers vs Sulte, 5 L. N. 330—Citizens Ins, Co.
ve Parsons, T L R. Ap. Cuse. 96— Hodge vs The Queen, 7 L. N. 18— Poulin vs Cor-
poration” Québec, 6 L. N. 214— Reg. va Boardnan 30, U. C. Q. B, 553

10. .Power of local legislature to authorize municipal cor-
poration to tax wholesale liquor dealers.—An Act authoriz-
ing a municipal corporation to levy an annual tax for muni-
cipal purposes, on wholesale liquor dealers doing business
within the municipality, is within the powers of the local
legislature.

‘Where an Act of the loeal legislature authorizes a muni-
cipal council to tax certain trades and occupations specially
enumerated in the statute, and generally all commerce,
manufactures, etc., exercised in the city, a by-law made by
the council under the authority of such Act, taxing certain
trades and occupations, and omitting to tax other trades
and occupations, is not illegal on the ground of discrimina-
tion.

Where the legislature authorizes the council of a muni-
cipality to levy taxes for municipal purposses, the trades
or occupations subjected to taxation must be clearly design-
ated in the statute. Hence a power to levy annual taxes
on wholesale liquor dealers and * generally on all commerce,
manufactures, callings etc.,”” does not sufficiently authorize
the municipal council to impose a special and additional
tax as compounders on persons who compound or botte
spirituous liquors for the purposes of their business as whole-
sale liquor dealers.—DorroN, Trssier, Cross, Bossé, Dongr-
1Y, 21 Maron 1890, MeManamy & Corporation of Sherbrooke.

VL Q. B. 409.

OrraTioNs.—Acer vs City of Montreal, M. L. R. 5 8. C. 117—Sulte & Corp. of

Three Rivers 6 L. N. 330—Hodge & The Queen, 1 L. N.18—Molson & Lambe

ML R2Q B 381, 11 L N. 201—West Chester Gas Co. va Chester County
30 Penn. St. 233— Hireh v Commonwealth, 21 pat. 785,

11, Sale of intoxicating liquors —Municipal corporation.—
That article 561 of the Municipal Code, as amended by 51,
52 Viet., ch. 29, s. 6 (R. 8. Q. 6118) by which a municipa-
lity is authorized to prohibit the sale of intoxicating liquors
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in quantities less than two gallons, within the limits of the

municipality, is within the powers of the provincial legis-

lature.—Doxion, Bany, Bossg, Douerry, Cimon, 21 marcu
1891, Corporation of Huntingdon & Robidouz

VIL Q. B. 281.

Orrarions'—Slavin vs The Corporation of Orilla, I Cartwright, 688— The Queen

va Hodge 9 App. Cases |17—Poulin va Corporation of Quebec 9 8. C. R. 165~

Poulin va Corporation of Quebec T Q. L, R. 18—Denton vs Daly, Doutre's  Cons-
titution of Canada” p 134—Cassell's Supreme Court Digest, p. 379,

12. Taxation.—By the act 45 Viet, (Q.) ch. 22 to provide
for the exigencies of the public service of the Province of
Quebec, a tax was imposed on every bank, insurance com-
pany, and other commercial corporations, doing business
in the Province. The tax was imposed in proportion to the
paid-up capital of the banks, together with a tax on each
office, ete., Some of the corporations interested in the cases
here determined have there principal office out of the Pro-
vince and some were incorporated in England or in the
United States. Insome cases the stock is held chiefly by
persons not resident in the Province of Quebec.

By the majority of the Court (Ramsay, Tessier and Baby,
JJ.,) Confirming the judgment of the Superior Court M. L.
R.18. C. 82, That the taxes imposed on corporations by
the act in question are personal and direct taxes within the
Province, and such asare authorized by sct 92 subsec. 2 of
the B. N. A. Act 1867. A corporation doing business in
the Province is subject to taxation under sect. 92, subsec. 2
though all the shareholders are domiciled out of the Pro-
vince.

That even assuming that the taxes in question should be
considered as not falling within the denomination of direct
taxes, the local legislature had power to impose the same,
inasmuch as they were matters of a merely local or private
nature in the Province, within the meaning of the B. N. A.
Act, sec. 92, subsec. 16,

By Dorion C. J. and Cross J. That the taxes in ques-
tion are indirect taxes, and are not authorized by subsec.
16, sec. 92 of the B. N. A. Act 1867.—Dorion, Ramsay,
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Tessier, Cross, Bany, 28 san. 1885, Nosth British & M. Fire
Co. & Lambe, Esq. al. (Affirmed by Privy Council 10 L. N.
258). L Q. B.122,

Cirarions, — Veazie Bank vs Fenno 8 Wallace 533—Cooley, on Tuzation,p, b
note 2~ Merlin, Repert, vo Contributions Publigues sec. 1—Say. Traité d' Economie
Politique, 521.—Gerando, Droit Administratif, vol. 4, p. 43, 120— Leroy-Beau-
lieu, Traité de la Science et des Finances, vol. 1, p. 214— Passy, Dictionaire de
U Economie Politigue vo Imipots— Walker, Science of Wealth, p. 338— McCulloh,
Principles of Tazation, p. |—Stephen, Commentaires, vol. 2 p. 567—Springer v.
The United States (102 United States Rep. p. 597)—Cooley, on Taxation, p. 20,
21—Childers v. People 11 Mich. p. 43, 49— Altorney General v. The Bay State
Mining Co. (99 Mass. 148 )—Oliver v. The London Fire Ins. Co, 100 Mass, 538—
Commonwealth v. Hamilton Man. Co., 12 Allen 298— Portland Bank v. Apthorp 12
Mass, 262—Severn vs The Queen, 2 8, C, R. 19 —Attorney General v. Queen Ins,
Co.8H of L. & P, . 1090—Blouin vs The Corporation of Quebee, T Q. L. R.
337—Poulin vs The Corporation of Quebee T Q, L. R, 337—River Wear v. Adam-
son L. R. 2 App. Cas. 763,

Que quoique le commerce et la navigation soient du
ressort du parlement fédéral, néanmoins la législature pro-
vinciale a le droit en vertu de la sect. 92 de “ Acte de I’ Amé-
rique Britannique du Nord ” d’autoriser une municipalité &
imposer une taxe annuelle sur tout bateau traversier partant
d’un endroit quelconque dans cette municipalité.

Que bien que le havre ne soit pas inclus dans les limites
de la cité de Montréal, cette dernidre a le droit par le cha-
pitre 52 de la 39e Victoria, d'imposer une taxe de $200 sur
tout bateau & vapeur traversier transportant dans la cité des
voyageurs d'un endroit n'étant pas & une distance de neuf
milles.—LoRANGER, J., 20 Nov., 1885, Cie de Navigation Lon-
gueuil et Montréal. II, 8. C. 18,

(Affirming the judgment of Loranger, J.,,M. L. R. 2 8. C.
18) The Acts 37 Victoria, (Q) ch. 51 and 89 Vict. (Q) ch.
52, in so far as they authorized the levying of a tax upon
ferry boats, including steamboats, carrying passengers be-
tween Montreal and places distant no more than nine miles,
are not ultra vires of the local legislature, ferries within a
province being a subject of exclusive provincial legislation,
* and being also a matter pertaining to municipal institutions
and of a local nature in the province, and, moreover, the
power to tax ferry-boats being possessed by the City of
Montreal before Confederation.— Dorion, Trssier, Cross,
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Basy, 26 Mmarcu 1681, Cie Navigation Longueuil & Montreal.

(Reversed by Supreme Court 15 8. C. R. 566.)
I, Q. B. 172,

The Queen, as the sovereign authority of the empire,
forms an essential part of the several legislatures created by
the B. N. A. Act for the government of the provinces, and
the lieutenant governors are only her representatives therein.
Hence the Act 45 Vict. (Q) ch. 22 was validly passed in the
name of Her Majesty.

The tax imposed on insurance corporations by the said
act is a direct tax, and it was therefore competent for the
legislature of Quebec to enact the said tax.

The tax is not a regulation of commerce within the mean-
ing of the B. N. A. Act. Sect. 91—Jrrr£, J. 28 MaY, 1884,
Lambe vs North British & M. Fire Co. (Confirmed in appeal
1M. L R Q B.122) (Affirmed by Privy Council 10 L.

N. 258.) I, 8. 0. 32.
Crirarions.—Leroy Beauliew, Traité de la Science des Finances, Tome ler p.
214 — Parsons vs The Citizens Ins, Co. | Cartwright, p. 277—Veazie Bank va

Penno 8 Wallace 553— Colley, on Tazation p, b, note 3— Mill, Principles of Poli-
tical Beonomy, Livre 5, ch. 3 § 1 — Walker, Science of Wealth, 338

CONSTITUTIONALITY OF CHARTER

Que la 1égalité de la constitution d’une société de cons-
truction ne peut 8tre contestée incidemment par exception
péremptoire, dans une action basée sur un acte d’obligation.
Wourrere, J. 18 max 1889, Société C F. de Construction Mont-
réal vs Lapointe. V, 8. C. 59.

CONTAGIOUS DISEASE
See DAMAGES,

CONTEMPT OF COURT

‘While an action en revendication of some machinery was
going on, the plaintiff obtained an order of a judge, giving
him provisional possession of the machinery. Nevertheless
by collusion between the defendants, the property was put
into the possession of White, intervenant. The plaintiff
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having taken a rule for contempt, the defendants and inter-
venant were ordered to give over the property within three
days, which order was disobeyed.

Held (reforming the judgment of the Buperior Court M.
L. R., 1 8. C. 288) that White was guilty of contempt, and
should be fined $100.00; but that it was no longer expe-
dient to order him up the machinery, because in another
action in which judgment was rendered at the same moment
as that on the rule, White was declared to be the lawful
proprietor of the machinery.—Dorion, Moxk, Rausay, Cross,
Basy, JJ.. 80 sune 1886, Kieffer & Whilchead,

IV, Q. B. 239.

Time of imprisonment. — A commitment for contempt
until otherwise ordered by the court is irregular: it should
be for a specified time or until the person conforms to the
order which he disobeyed.—Monxk, Rausay, Trssizr, Cross,
Bany, JJ., 80 juxe 1886, Vineberg & Ransom. 11, Q. B. 345,

CONTRACT

I.—~ARCHITECT,— SUBMISSION OF PLANS-DAMAGES
IL.—FOR PROLONGATION AND OPENING OF STREETS-MEASURE OF
DAMAGES
IIl.—~LEASE OF STEAME POWER
IV.—<No TERM FIXED-DEFAULT
V.—~RESCISSION FOR FRAUD-RIGHTS OF INNOCENT THIRD PARTY
VIL—RIGHT OF PASSAGE-INTERRUPTION-WAIVER
VIL—STIPULATED DAMAGES
VIII. TERM FOR FULFILMENT
IX.~UNLAWFUL CONSIDERATION-BOOK-G0OOD MORALS
X. ~WARRANTY- LIEN DE DROIT

See COMPOUNDING FELONY — ERROR — BUILDING
SOCIETY — LESSOR AND LESSEE — PROMISSORY
NOTE—SALE—SHIPPING—-TRUSTEES.

1. Architect-Subsmission of plans-Damages.—The plain-
tiff, an architect, in response to a public advertisement,
offered plans in competition for a building about to be
erected by the defendant, on being assured by the president
of defendants’ board that all the plans sent in would be
submitted to disinterested experts before a choice was made,
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The plans were not submitted to experts, and those finally
adopted were submitted by an architect who was not a
competitor within the term of the public advertisemeut.
That the plaintiff was not entitled to damages, it being
evident that the defendant was not bound to adopt the
plans which might be recommended by experts, and no
partiality or bad faith in the selection being proved.—
Lacoste, Basy, Bossé, WurreLg, JJ ., 26 Nov. 1891, Walbank
& Protestant Hospital. VII, Q. B. 166.

2. For prolongation and opening of streets - Measure of
damages. The municipality of H. (whose obligations were
subsequently atsumed by defendants,) in consideration of
the gratuitous cssion of land by plaintiff, agreed to prolong
a certain street through the plaintiff’s lots, at a width of 100
feet and to open two other street through his property.
The street first referred to was afterwards homologated at
a width of 60 feet only, and the defendants delayed to
complete the other two streets.

That the measure of damages in respect of the street
homologated at a width ot 60 feet, was the value of the 40
feet taken by defendants and not retroceded, and the depre-
ciation in value of the rest of plaintiff’s property in conse-
quence of the loss of frontage on the street as prolonged.
And as to the breach of contract respecting the other two
streets, the measure of damages was the interest (computed
from the time when the streets could resonably have been
completed) on the capital represented by the increased value
which the plaintiff could have got for his lots if the streets
had been made as agreed.—Jonxson, J., 20 marcu 1889,
Aylwin vs Montreal. V. 8. 0, 402.

3. Lease of steame power.—That a contract of lease of
steam power to extent ot six-horse power, was not violated
by sub-letting a portion of the motive power, there being
no more power used than was mentioned in the lease, and
there being no prohibition against subletting — Monk,
Ramsay, Tessier, Cross, Bany, JJ., 26 may 1885, Sharpe &
Cuthbert. I, Q B. 479.

4. No term fixed-Default. Where a contract of hire of
grain bags, for a voyage, did not fix the time when the bags




CONTRACT 76

should be returned, but stipulated only that bags not re-
turned should be paid for ata fixed rate ; that the lender
was bound to put the pariy hiring the bags in default to
return them, before he could sue for the price; and that
a tender of the bags was a good defence to the action.—

Davioson, J., 80 ocr. 1889, American Bag Loaning & Steidle-
man, V 8.C, 398.

8. Rescission for fraud-Rights of innocent third party.—
That the rescission, on the ground of fraud, of a deed trans-
ferring real estate, will not affect the rights of a third party
who in good faith has lent money on the property while in
the possession of the purchaser, where the vendor, by his
own act or fault, has to some extent, induced the third
party to make the advance. 8o, where the plaintiff sold
certain real estate to defendant (who then obtained an
advance from C. on the security of the property), and in
the deed from plaintiff to defendant, it was declared that
the consideration was cash paid by the purchaser, whereas
in fact the consideration was mining stock which turned
out to be worthless, it was held that the plaintiff was in
fault in permitting and requesting such misstatement as to
the consideration to be inserted in the deed which missta-
tement might to some extent have induced C. to advance
money on the property ; and therefore the plaintiff was en-
titled to obtain the rescission of the deed for fraud only
on condition of his reimbursing to C. the amount of his
advance— MoNk, Ramsay, Tessigr, Cross, Basy, JJ., 22
8EPT. 1884, Lighthall & Craig. L Q B, 275.

6. Right of passage-Interruption-Waiver, — That where
road trustees commuted for an annual payment the tolls
payable by a street railway company for travelling on a
certain road, and the company agreed that the trustees, or
the municipalities within whose limits the road was situat-
ed, should have the right to take up the road for certain
purposes without the company being entitled to any com-
pensation or damages therefor, that the company was estopp-
ed not only from cleiming damages, but also any diminu-
tion of the annual commutation payment for loss of use.—
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Tasonsreav, WurreLe, Davioson, JJ., 29 pro. 1888, Trus-
tees of Montreal Turnpike roads & M 8. R. Co. V. 8. C. 434.
Cirarions.—Peck v. Harris, 6 L. C. J. 206— Motz v. Holliwell, | Q. L, R. 64

= Pothier, Louage, Nos, 140, 141, 144, 160—2 Troplong Louage, 286— Duvergier ,
Louage, Nos. 330, 337, 315—6 Marcadé & Pont, art. 1724, p. 4734,

7. stipulated damages.—Where it is stipulated in a con-
tract for work on buildings that a certain sum per day
shall be paid for any delay in the completion of the work,
caused by the negligence of the party undertaking it, the
amount to be determined by the architect superintending
the construction, that the creditor is entitled to the sum so
determined.—Lyncw, J., 81 JaN. 891, Kneen vs Mills.

VII 8. 0, 852.

8. Term of fulfilment.—M. against whom a capias had
issued deposited a cheque in the hands of appelants, the
agreement being that if he appeared with his bail at their
office by eleven o'clock, on the following morning the
cheque was to be returned ; if he did not appear, the cheque
was to be applied to the payment of debt and costs. There
was a conflict of evidence, as to whether M. appeared at
eleven or a few minutes after and (as the majority of the
Court viewed the cvidence) one of the bondsmen agreed
upon was not present.

(By the whole Court) That a difference of few minutes
in a contract of this nature was too slight to be material and
would not have justified the application of the cheque to
the payment of the debt and costs, if M. had appeared with
his bail as agreed ; but. held by the majority of the Court,
the absence of one of the bondsmen was a noncompliance
with the agreement, which justified the application of the
cheque to the payment of the debt and costs — DoRiox,
Monk, Ramsay, Cross, Basy, JJ., 26 may 1885, MacMaster
& Moffatt I, Q B., 387.

9. Unlawful consideration-Book-Good morals.—That the
works of an author are not contrary to good morals with-
in the meaning of art. 990 C. C. unless they are so im-
moral as to be punishable under the criminal law. The mere
fact that a book has been placed in the index librorum pro-
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hibitorum by the Congregation of the index, will not affect
the validity of a contract made by a bookseller with an
agent, for procuring subscribers to such work.—Davinsox,
J', 26 apriv 1890, Taché vs Derome. (Reversed in appeal L.
R.0.Q B) VI, 8. C,, 178,

10. Warranty-Lien de droit.—Que sous I'effet de Particle
1028 du Code Civil, un acheteur d’un immeuble ne peut
poursuivre en dommages un second acheteur du méme im-
meuble, parce que celui-ci aurait en achetant donné une
contre lettre au vendeur s’engageant A respecter la premidre
vente et garantissant le vendeur contre le recours de son
premier acheteur ; aucun lien de droit n’existant entre les
deux acheteurs.—WurTELE, J., 26 Ma1 1891, Houle vs Me-
langon. VII, 8. C. 275.

CONTRAINTE PAR CORPS
See HABEAS CORPUS,

Que dans une action en dommages de cette nature, le

défendeur ne peut demander la contrainte par corps contre
le demandeur, pour le paiement de ses frais, dans le cas ol
P’action serait déboutée,—TorrANCE, J., 8 JuIN. 1885, Bogue
vs Brouillet. L 8. C. 470.

CONVICTION

Qu’une conviction par laquelle un accusé est trouvé cou-
pable et en m&me temps acquitté est contradictoire, illégale
et peut 8tre cassée sur certiorari, — TascHEREAU, J., 12 MAI
1890, Cardinal vs Montvéal. VI, 8. C. 210.

Cirarions — Lanctot, Livre du Magistrat, 370—Paley, Snmmary convictions
Gedd. p 263, 264—Ex parte Lynott,7 R. L. 426— Morruon v, de Lorimier, 18 L. C.
J. 206—Lamer v. Loupret, 6 R. L. 350—Boucher v, Dessaules, 6 L. C. J, 333—

CONVICTION UNDER INDIAN ACT
See INDIAN AOT.

CORPORATE OFFICE

See USURPATION OF CORPORATE OFFICE.
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CORPORATION

I —ACTION FOR CALLS
II.—ALLOTMENT
IIT —ANNUAL MEETING

IV.—CaLLs
V.—CONDEMNATION WHERE DIRECTORS NEGLECT TO PERFORM
DUTY

VI.—COMPANY PROPOSED TO BE INCORPORATED
VII,—DISABILITIES OF-ACQUISITION OF IMMOVABLE PROPERTY
VIIL~DUTY TO CALL ANNUAL MEETING
IX.—~EVIDENCE OF CONDITIONAL SUBSCRIPTION
X —EXAMINATION OF PROXIES-SALE OF FORFEITED SHARES
XI —FINES
XIL—~FORFEITURE OF SHARES-BY WHOM DECLARED -SALE OF
FORFEITED SHARES
XIII.—RIGHT TO EXPEL MEMBERS
XIV.—SHARES HELD BY MINOR
XV.—SUBSCRIBER BEFORE INCORPORATION - WHO ARE SHARRE-
HOLDERS

Bee BUILDING SOCIETY COMPANY — INSOLVENT
CORPORATION—MONTREAL—MUNICIPAL COR-~
PORATIONS—PRINCIPAL AND AGENT.

1. Action for calls.—The fact that capital stock of a com-
pany has not been wholly subscribed is not a defence to an
action by the company against a shareholder for calls on
shares subscribed for by him.—G1L, Bucnanan, LorANGER,
JJ., 80 arriL 1886, Rascony Woolen & Cotton Mrg. Co. vs.
Desmarais. II8.0,381,

2. Allotment.—An allotment of stock is not necessary
before instituting an action for calls against a shareholder
who has subscribed for a specific number of shares.— Ras-
cony vs Desmarais. II 8. C. 381.

O17AT1088.— Stephens, Joint Stock Companies, p. 304 no. 4.

An action for calls may be maintained against a person
who signed the subscription list, and appended the number
of shares taken by him, although no allotment of stock
was ever made by the directors. — LoraNaEr, J., 26 june
1885, Banque d'Hochelaga vs Garth. II, 8. O, 201.

3. Annual meeting.—The annual meeting of the railway
company defendant (a company subject to the provisions of
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the Consolidated Railway Act, 42 Viet. [Can.] c. 9), did not
take place on the day appointed therefor, in consequence
of an injunction suspending the holding of such meeting.
This injunction was subsequently dissolved at the instance
of a shareholder (7 L. N. 85).

Held that service of notice upon the president and
secretary that the injunction had been dissolved, together
with a copy of the judgment dissolving the injunction, was
sufficient to put the company en demeure to call the meet-
ing, and & mandamus might issue in the name of a share-
holder, under C. C. P. 1022 to compel the company to call
the meeting. — LoraNGER, J., b sepr. 1884, Hatton vs M. P.
& B. Ry Co. I, 8. C. 69.

4. Calls.— The enactment of a by-law to regulate the
mode in which the calls shall be made is not imperative.
Where no by-law exists, the call may be made as prescribed
by the directors.—GiLL, Bucnanax, Loranaer, JJ., 30 ava,
1886, Rascony Woolen vs Desmarais. 11, 8. C. 381.

5. Condemnation where the directors neglect to perform
duty.—Where the directors omit, neglect or refuse to per-
form their duty of calling such meeting, condemnation
under C. C. P. 1025, for failure to comply, will be against
the corporation and not against the directors personally,—
Loraxaer, J., 5 sepr 1884, Hatton vs M. P. & B. Ry Co.

1, 8. 0. 69.

6. Company proposed to be incorporated.—The subscrip-
tion of shares in a company proposed to be incorporated is
a mere proposition to take stock therein and is not binding ;
but where the subscriber’s name has been inserted in the
letterspatent, even without his knowledge or consent, he is
liable as regards third parties.—LoraxaEr, J., 26 june 1885,
Bangue d Hochelaga vs Garth. II, 8. C,, 201.

Cirarions.—Rascony & La Compagnie Union, 24 L. C J, 133—Couillard &
La Compagnie Union, 21 L. C. J—The Belmont Mfy. Co. vs Fatt M. L. R, | Q.
B.340.

7. Disabilities of-Acquisition of immovable property. —
That the provisions of C (. 864, 366 are general and apply
to all corporations without distinction; and therefore a
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building society incorporated by the Dominion Parliament
to carry on operations throughout Dominion is subject to
the disabilities imposed by C. C. 866, and cannot acquire
immovable property in the province without the permis-
sion of the Crown. — LoraNaEr, J., 81 peo. 1885, Cooper vs
MelIndoe. 1L, 8. C. 388.
(Affirming the judgment of Loranger,"”J. M. L. R. 2 8. C.
888). That the provisions of arts £64, 866, are general, and
apply to all corporations without distinction ; and there-
fore a building society, incorporated by the Dominion Par-
liament to carry on operations in all the provinces through-
out the Dominion, is subject to the disabilities imposed by
art. 8t 6 . C,, and cannot acquire immovable property in
the province of Quebee, without the permission of the
Orown or the authority of the local legislature. — Dorrox,
Tessier, Cross, Basy, JJ., 22 marcu 1887, Cooper vs MeIndoe.
VII, Q. B. 481.

OrraTions.—Chauditre Gold Mining s Destarats \71 L. C. J 215 et L. R. 6 P.
C. 317—Edits et Ordonnances pp. 596 & T81— Pothier, Traité des Personnes, Tit.

7, Ait. 1—C. C. 366—Colonial Building and Investment Association vs Attorney
General, 21 L. C. J. 308—Ciitizens Ins, (0. va Parsons 7 L. R. App. Cases 96.

8. Duty to call annual meeting.—It was the duty of the
board of directors, as soon as the injunction was dissolved,
to proceed to call the said meeting, in order that the elec-
tion of directors might be held, as provided by sect. 19 of
the Consolidated Railway Act (42 Viet. cap. 9).—Lorax-
GER, J., b sepr. 1889, Hattonvs M. P. & B. Ry Co. 1, 8. C. 69.

9. Evidence of conditional subscription. — Verbal evidence
is inadmissible to establish that a subscription to stock is
absolute on its face, was made conditionally. — LoraANGER,
J., 26 yune 1885, Banque d Hochelaga vs Garth. 11, 8.C. 201.

AITATAIONS.— Wilson & Socidté de Conatruciion de Soulanges, 3 L N. 19— Jones
ve Montreal Cotton Co. 24 L. C J. 108

10. Examination of proxies of forfeited shares.—The sale
of the Kay stock referred to in the plaintiff’s declaration was
regular and legal and was made in good faith, and was
also acquiesced in by plaintifts.

The defendants Archer, Ostell, Hodgson and Moss had
no need of reelection as directors on the Tth February 1884
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and such reelection did not legally affect their then status
of Directors until the annual meeting of the company in
1885.

The remaining Directors were ull duly and legally elected
at the meeting of the company held on the 7th february,
1884.—Mousseav, J., 6 ocr. 1584, Gilman vs Robertson.

I,8.C. 5.

11. Fines. - That the fine which a corporation may be
condemned to pay under art. 1025 C. P. C. should be order-
ed to be paid, one half to the Crown and one half to the
petitioner. — DorroN, Ramsay, Tessier, Cross, Basy, 29
MARcH 1885, The Montreal Portland & Boston Raihway Co &
Hatton. I, Q. B. 351.

12. Forfeitures of shares-By whom declared-Sale of for-
feited shares,—The shares or stock in question in this cause
were duly and legally forfeited.

The intention and purpose of the directors of the compa-
ny defendant to sell the forfeited shares, as if all past due

calls were paid up, and subject to payment only of all
future calls, was and is regular and legal.

The charges of mal-administration and fraud alleged in
the plaintift's declaration were untrue. — Loranagr. J., 30
sEPr. 1889, Gilman vs the Royal Canadian Ins. Co. 1, 8. C. 1.

13. Right to expel members.—Que d’aprds le droit com-
mun les associations ont le droit d’expulsion contre leurs
membres pour des causes légitimes,

Que le refus d'un membre de se soumettre au contrble du
président dans les assemblées, ainsi que le fait d’emp8cher
systématiquement la société de procéder A ses affaires régu-
lidres par des interruptions intempestives, des discussions
mal & propos et interminables, 'emploi dans ces assemblées
d’un langage irritant pour les sociétaires, sont des causes
suffisantes pour justifier 'expulsion de ce membre de la
sociétd,—Jerrk, J., 81 JANvIER 1888, Lapointe vs Association
Commerciale de Liqueurs. IVS.C. 1.

14. Shares held by minor.—Qu’un mineur peut posséder
des parts dans le fonds social d une société de construction
incorporée en vertu des dispositions du ch, 69 des 8. R. B,
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C.; que ces parts sont sujettes & confiscation dans le cas
d’infraction aux réglements qui concernent le paiement des
versements.

Que la confiscation des parts, dans les conditions autori-
sdes par les rdglements de la société, est un acte d’adminis-
tration de la compétence du bureau de direction et qu'il
n’est pas nécessaire qu’elle soit prononeée par la société elle-
méme,—LoraNaER J., 9 sepr. 1884, Ex parte Doran & Ber-

nard. L8 0, 21.
{
‘ ; | 15. Subscriber before incorporation.—The appellant sign- ‘
[, ed an undertaking to take stock in a company to be incor- ‘
{

porated by letters patent, under Q.81 Viet. ch. 25, but was
not a petitioner for the letters patent, nor was his name
i included in the list of intending shareholders in the schedule
sent to the Provincial Secretary with petition. The appel-
lant’s name was not mentioned in the letters patent,
incorporating the company, nor did he become a sharehol-
der at any time after his incorporation

i‘ (Reversing the judgment of the 8. C. Cross J. dissenting).
That the appellant never became a shareholder of the com-
i pany and could not be held for calls on stock.

The Union Navigation Co., and Couillard, and Rasconi and
' the same Co. tollowed and approved. MecDougall et al & the
i same Co. distinguished.

Per Tessier J.) That a subseription to stock in a com-
| pany to be incorporated is a mere proposition and not a
binding promise to take and pay.

g P pay

Per Ramsay, J.) That under terms of the statute 31 Viet.
(Q) ch. 25, the only persons who are shareholders in a com-
pany incorporated thereunder are those named in the letters
patent as such, and those who become members after incor-
poration, — Monk, Ramsay, Tessier, Cross, Basy, JJ., 21
MAY 1885, Arless & the Belmont Mfg. Co. I, Q. B. 340,

Oirarions.—Angell & Ames, on Corporations,§§ 523 and 524—Abbot's Digest
of Corporation Cases, vo Subscription, p. 801, § VI, Nos. 162-159.
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CORRUPTION OF MEMBERS OF LEGIS-
LATURE.

See CONSTITUTIONAL LAW
COSTS.

1.—ACTION OF DAMAGES FOR PERSONAL WRONGS
I1.—DEPOSITIONS
111, —EXHIBITS
IV.—~PLAINTIFF SUCCESFUL FOR PART OF DEMAND —DISCRETION A8
TO COSTS
V.—PRIVILEGE
VI.—USELESS ACTION

See ATTORNEY — BOUNDARIES—INTEREST —LESSOR
AND LESSEE—-PRIVILEGE FOR COSTS—PROCE-
DURE—SECURITY FOR COSTS—REVIEW.

1. Action of damages for personal wrongs.—That art. 478
C. C. P., which provides that in actions of damages for
personal wrongs, if damages awarded do not exceed forty

shillings sterling, no greater sum can be allowed for costs
than the amount of such damages, deprives the court of
power to allow the plaintiff the costs of the action where
no damages whatever are awarded. And this restriction
exists even where it appears that the plaintiff, by a state-
ment in writing, waived his claim to any condemnation in
his favor, except for the costs of the suit. — Jomxson, Ma-
ta1EV, WURTELE, JJ., 80 APrIL 1891, Browning vs Spackman.

VII 8. C. 369.

2. Depositions.—Que lorsque les dépositions déjd prises
dans une cause sont produites dans une autre cause et por-
tent le titre de cette dernidre cause comme si elles eussent
été prises en icelle, le procureur de la partie adverse a droit
aux honoraires pourvu par le tarif pour transquestionner
plus de cinq témoins ; il en serait autrement, si les déposi-
tions eussent été copides dansla cause méme ou elles avaient
été prises et eussent été produites dans la dernidre cause
avec un consentement & ce qu'elles servent.

Qu'un conseil & I'enquédte doit 8tre accordé dans tous les
cas olt il y a eu enquéte, quand bien méme elle ne consiste-
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rait qu’en consentement ou admission écrits.—@GrL, J., 28
pfic., 1890, Bunque d Hochelaga vs Ewing  V1I, 8. C, 40.

3. Exhibits. - Que le cofit des pidces n’entre en taxe
contre la partie condamnée aux dépens, que lorsqu'elles
étaient nécessaires & la cause, et, en outre, que lorsque la
partie qui les a produites n’était pas présumée les avoir en
8a possession,

Que pour en obtenir la taxation, il n'est pas nécessaire
d’en avoir demandé le cofit spécialement, la conclusion gé-
nérale aux dépens étant suffisante.—Jerr, J., 8 yurn. 1885,
Mainville vs Legault. I, 8. 0. 462,

4. Plaintiff succesful for part of demand-Discretion as to
costs.—A judgment will be revised and reformed by the
Court of Review on a question of costs, where the Court
below, in adjudicating on the costs, acted on a wrong prin-
ciple.

(Reversing the judgment of Mathien J.) Where the ac-
tion is brought to recover claim not composed of distinct
parts, or where the plaintiff cannot with some exactitude
fix the amount for which judgment may be rendered (asin
action of damages and cases of a like nature), and the plain-
tiff's demand is maintained in part, it is error for the court
to condemn him to pay the defendant (who has made no
tender or confession of judgment) the difference of costs of
contestation between an action for the amount recovered
and the action as brought. Such an award of costs is not
within the discretion allowed the court by art. 478 C. C. P.
and will be reversed on appeal to the Court of Review.—
JounsoN, Giun, Davipson, JJ., 80 pro. 1890, Couture vs Ca-
nadian Pacific Ry Co. VII, 8. C. 431.

O1rATIONS,—Clermont vs McLeod M. L. R. 6 8. C. 36— Daoust va Dumouchel,
M. L R, 68 C 40—Leger & Leger 3 L. C. L. J. 60 —Pigeau, vol. 1, p, 418.

5. Privilege.—That where a defendant, in an action of
damages, which has been dismissed with costs, causes an
immovable belonging to the plaintiff to be seized and sold
by the sheriff, he is entitled to be collocated by privilege
for such costs on the proceeds of the sale.—Dorron, Moxk,
Ramsay, Cross, Basy, JJ., 256 san., 1889, Tansay vs Bethune.
I, Q. B. 28,
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OirarioNs — The Eastern Townships Bank & Pacaud | L. C. R. 126—1 Pigeau
43 and 45.

6. Useless action.—
See ACTION

COUNSEL FEE

A fee paid to counsel for advice will not be allowed as
part of the damages for breach of contract.—Doriox, Ram-
Ay, Trssier, Cross, 25 sepr. 1886, Cox & Turner el al.

II, Q B, 278.
COUNTY COUNCIL
8ee MUNICIPAL LAW.

COURT POWERS OF
See JUDGMENT.

COURT HOUSE
See MUNICIPAL LAW.

COURT OF INFERIOR JURISDICTION
See MAGISTRATE'S COURT.

COURT OF SPECIAL SESSIONS

The Court of Special Sessions of the Peace has jurisdiction
over prosecutions instituted by officers of the Revenue.—
LORANGER, J., 14 MaRoH 1885, Molson vs Lambe.

I, 8. C. 264.

O1rari0Ns —Hogan va Cité de Montréal 6 L. N. 317—Dion vs Chauveau 9 Q .
L. R. 220.

CREDITOR UNPAID
8ee PROCEDURE.
CRIMINAL LAW

1.—CONJUGAL UNION-COHABITATION.
11.—CONVIOTION BY RECORDER
11 —EMBEZZLEMENT- EVIDENCE
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IV.—EVIDENCE PERJURY.
V.~ FORGERY-ORDER FOR THE PAYMENT OF MONEY,
VI.—INDIOTMENT FOR ROBBERY,
VIL—=LARCENY-(GGENERAL DEFICIENCY.
VIII,. ~-NEW TRIAL,
IX.—OBTAINING A VALUABLE SECURITY BY FALSE PRETENCES-
CONCEALMENT-AMENDMENT OF INDICTMENT,

X —PROCEDURE IN CRIMINAL CASES-RESERVED CASE-AMEND-
MENT-NOTICE TO PRISONER TO PRODUCE DOCUMENT-VERBAL
EVIDENCE.

XI,—FROCEDURE IN CRIMINAL CASES-WRIT OF ERROR,
XII.—RECEIPT-VALU A BLE BECURITY,
XII[.—REFUSAL TO PROVIDE FOR WIFE,
XIV.—~RESERVED CASE.
XV,—~VAGRANT ACT-CONVICTION.
XVI.—VAGRANT-LICENSED CARTER SOLICITING FARES NEAR DOORS
OF HOTEL
XVIL—WRIT OF ERROR-PLAINTIFF IN CONTEMPT.

See EXTRADITION.

1. Conjugal union-Cohabitation.—The mere fact of coha-
bitation between two persons, each of whom is married to
another person, will not sustain a conviction under R. 8 C.
ch. 161, as amended by 58 Viet. (D) ch. 87, 8. 11.—Dorrox,
Cnoss, Basy, Bossf, Dongrry, JJ., 18 MarcH 1891, Regina
vs Labrie. VII, Q. B. 211.

2. Conviction of Recorder.—Que lorsqu’une cause crimi-
nelle devant la Cour du Recorder a été ajournée & un certain
jour et & une heure fixée de ce jour, un verdict et une sen-
tence (conviction) prononcés contre le prisonnier avant
I'heure fixée, et en I'absence des témoins et de l'avocat de
la défense qui avait obtenu le dit ajournement, sont nuls et
peuvent 8tre cassés sur certiorari.— Dongrry, J., 18 AvRIL
1888, Martin vs Demontigny. IV.8. 0. 53.

3. Embesslement-Evidence.—On the trial of a secretary
treasurer of a municipal coporation for embezzlement, evi-
dence of a general deficiency having been given, accompa-
nied by evidence of unlawful appropriation by the prisoner
of moneys received by him by virtue of his employment,
that the conviction was right, though it was™not proved
that a particular sum coming from a particular person on a
particular occasion, was embezzlee by the prisoner.—DorIox,
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Tessier, Cross, Bossf, Donerry, JJ , 26 marcu 1890, Regina
vs Slack. VII, Q. B. 408,

Crrarions.— Regina vs Glass, | L N. 41.

4. Evidence-Perjury.—The non-production by the prose-
cution, on a trial for perjury, of the plea which was filed in
the civil suit wherein the defendant is alleged to have given
false testimony, is not material where the assignment of
perjury has no reference to the pleadings; but the defen-
dant, if he wishes, may, in the case the plea be not produc-
ed, prove its contents by secondary evidence.

It is not essential to prove that, the facts sworn to by
the defendant, as alleged in the indictment, were material
to the issue in the cause in which the defendant was exa-
mined —DorioN, Monk, Ramsay, Cross, Basy, JJ., 27 sepr.
1889, Regina vs Ross. I, Q .B. 22%.

5. Forgery-Order for the payment of money.—The priso-
ner was convicted of forging an order for the payment of
money. It appeared that he had forged an order purport-
ing to be signed by a foreman, addressed to his employers,
requesting them to pay the person therein named or order,
a specified sum. This was the mode adopted by the fore-
man of certifying to his employers that so much was due
for wages to the persons named in the orders.

That the instrument in question was an order for pay-
ment of money, and that the conviction should be affirmed.

+ —Dorron, Tissier, Cross, Bany, Cuuron, JJ., 26 MarcH
1887, Regina vs Bowen. VII, Q. B. 468,

6. Indictment for robbery. —The word “ together " is not
essential in an indictment against two persons for robbery,
to show that the offence was a joint one. — Dorron, Moxk,
Tresier, Cross, Basy, JJ., 19 maron 1885, Regina vs Provost.

I, Q. B. 477.

7. Larceny-General deficiency.—That evidence of a gene-
ral deficiency in the books of a clerk in a bank will not
alone support an indictment for larceny. There must be
some proof of a taking, that is, that certain money went
into the hands of, and was taken by the prisoner.—Doriox,
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Monk, Ramsay, SANBorN, Tessier, JJ., 22 june 1877, Regina

vs Glass. VII, Q. B. 405.
8, New trial.—(Fol. Reg. v. Bain 23 L. C. J. 827) A new
trial may be ordered on a Reserved case, in misdemeanours, \.

ilF where it appears to the Court on the evidence that an injus-
i tice may have been done to the defendant.—Dorion, Moxk,
i Ramsaz, Cross, Basy, JJ., 27 seer. 1884, The Queen vs Ross
1 1, Q. B, 227,
9). Obtaining a valuable security by false pretences-Con-
i cealment-Amendment of indictment.—The prisoners obtained
¢ a subscription for a firemen’s fund, concealing the fact that
one-third only of the amount was to go to the fund. The
! subscriber deposed that he would not have subscribed if
this fact had been disclosed to him.

That the concealment as to the application of the amount
constituted a false pretence.

The amendment of the indictment, by substituting the
name of a different person for th ¢ person named in the in-
dictment to whom the false representations were made, is
justifiable.

{ The cheque of a firm befor: it is endorsed by the payee,
il and while still in the hands of one of the members of the
I firm, is not a valuable security, within the terms of the Lar-
ceny Act. R. 8. C. ch. 164. — Dorron, Cross, Basy, Bossé,
Domngrty, JJ., 26 yaN. 1891, Reginavs Ford. VII,Q. B. 413,
i 10. Procedures in criminal cases-Reserved cases-Amend-
: ment--Notice to prisoners to produce document-Verbal evi-
! dence.—That a Reserved case will not be sent back to be
i amended by the judge who reserved it, upon the mere alle-
Mit gation of the prisoner or his counsel that the facts are not
E accurately stated therein.
} That a prisoner is not entitled to complain of short notice
| to produce a document at a trial, where it is shown that the
document in question was in the possession of a person
under the control of the prisoner and his counsel on the
day of the trial.
(i That the prisoner having in the circumstances declined
! to produce the document, secondary evidence was admissible.
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— Lacostr, Bossf, Buancagr, WurteLg, Tarr, JJ., 27 Nov.
1891, Regina vs Bourdeau. VIIL, Q. B. 176.

Cirarxios.—R. vs Halloway, | Denison's Crown Cases p.370— R. vs Brummitt,
Leigh & Care’s Crown cases, p, 9—Dwyer & Collins 1 Ex-ehequer R. p. 646.

11. Procedures in eriminal cases-Writ of error.—That the
issue of a writ of error will interrupt a sentence which has
been partially undergone before the issue of the writ ; and
in such case, where the offence is a misdemeanor, the pri-
soner may be admitted to bail —Cross, J., 14 ocr. 1891, Ez
parte Woos. VII, Q. B. 163.

CiraTiONS, —R. vs Spelman, 14 L. C. J. 281— Harris, Ath edit. p. 500—Dandu-

rand et Lanctot, 566 — Clarke's, Criminal Law of Canada, p. 539, 565— Ez parte
Burns, Ramsay's Ap. Cases 188—Hurd, on Haleas Corpus, p. 327 et 329.

12. Receipt-Valuable security.—(Cross J. diss.) That a
receipt or discharge of a debt is not a valuable security
under chap. 178 of the Revised Statutes of Canada, and
that the obtaining of such a receipt or discharge by means
of violence, or threats of violence, is not a felony coming
within the terms of the 5th section of the Act.—Dorrox,

Tessier, Oross, Basy, Dongrry, JJ., 26 March 1890, Regina
vs Doonan. VI, Q. B. 186.

13. Refusal to provide for wife, —That on an indictment
of a husband for refusal to provide for his wife, the jury
should not consider evidence as to the manner of living
between husband and wife previous to the time laid in the
indictment, or promises made by the husband after his
arrest.— WURTELE, J., DEC. 1891, Regina vs Arent.

VII, Q. B. 288.

14. Reserved case.— A reserved case may be amended at
the request of the defendant, during the argument thereon
before the full Court, by adding the evidence taken at the
trial. — Dorron, Moxk, Ramsay, Cross, Basy, JJ., 27 sepr.
1884, The Queen vs Ross. I, Q. B. 227.

That where a Case Reserved for the consideration of the
Court of Queen’s Bench, pursuant to the Statute in that
behalf, does not contain a question which, in the opinion of
the full Court, it is essential to decide in connection with
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such case, it may be sent back to the Court which reserved
the same, for amendment.—MoNk, Ramsay, Trssier, Cross,
Basy, JJ., 27 saN. 1885, Regina vs Provosts 1, Q. B. 473.

CiTATIONS.— Regina va O Rourke, 32 U. C. Com, Pleas p. 388 and 1 Ont. Rep.
Q. B. 464

15. Vagrant Act-Conviction.— Que les juges de paix n’ont
pas juridiction pour entendre une plainte ou dénonciation
accusant quelqu’un de s'8tre servi d'un langage insultant
dans un bureaun privé, quand méme la plainte serait amen-
dée avant la conviction, de fagon A y ajouter que le langage
insultant aurait été proféré sur la rue publique.—MaTniEy,
J., 8 JuiL. 1884, Mireault vs Brunet. I, 8. C.123.

16. Vagrant-Licensed carter soliciting fares near door of
hotel.— HeLp :—That a licensed carter who, contrary to a
city ordinance, loitered near the entrance to a hotel in the
city of Montreal, and solicited passengers for conveyance in
his cab, is not a loose, idle,or disorderly person, or a va-
grant, within the meaning of 2 R. 8., ch. 157 s. 8-more
especially where it is not proved that such loitering obs-
tructed passers-by, or incommoded guests in the hotel.—
Cuuron, J., 14 Nov, 1888, Smith vs The Queen IV, Q. B. 325.

17. Writ of error-Plaintiff in contempt.—That where the
plaintift in error, who had been convicted of a misdemea-
nor, was liberated on bail to appear at the ensuing term
of the Court of Queen’s Bench sitting in appeal and error,
and on his default to appear his bail was declared forfeited,
he is not entitled to be heard by counsel on the merits of
the case, in his absence.—LaAcoste, Bossf, Buaxcuer, Wur-
18LE, Tarr, JJ., 21 Nov. 1891, Woods vs Reginam.

VII, Q. B. 232.

CROWN—-CROWN LANDS.

That a location ticket issued under Sect. 18 of ch. 22, C.
8. C. is, in effect, a promise of sale of the lands to which it
applies, subject to the fulfilment on the part of the locatee
of the conditions on which it is granted, and gives the
locatee absolute possession of such lands, and all the rights
of action against trespassers which he might exercise if he
held such lands under a patent of the Crown.
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That the holder of such location ticket was entitled to an
injunction, to restrain lessees of Crown Timber Limits under
a license from the Commissionner of Crown Lands for the
Province, from cutting timber on the lands held under the
location ticket, until the question of title should be deter-
mined by the Courts. — Dorton, Tassier, Cross. Basy,
Cuuron, JJ., 23 seer. 1887, Gilmour & Paradis. (Affirmed
by Privy Council 12 L. N. 822, III, Q. B. 449,

Que dans une action pétitoire intentée par la Couronne,
le défendeur ne peut réclamer le droit de retenir la propri-
té jusqu'd ce que le gouvernement lui ait payé ses impenses
et améliorations.—Tarr, J., 30 sepr. 1890, Thompson vs Des-
marteau. VI, 8. C. 379.

See LOCATION TICKET — PRIVILEGE —SURETYSHIP
TURNPIKE TRUSTEES.

CURATOR
See INSOLVENCY.

CURE

Que la dime établie par la loi, dans la Province de Québec,
en faveur et pour le maintien des curés, couvre légalement
tous les services qu'ils rendent & leurs paroissiens dans cette
qualité,

Que les services rendus par les curés dans 'administration
des sacrements sont essentiellement gratuits, — Jerrf, J., 9
sePr. 1885, St Aubin vs Leclerc. IL,8.0. 4.

Crrarions, —C, C. 1041, 1067, 1705—Pothier, Obl, Nos, 113 et 114—Marcadé,
vol. 5, arts. 1370, 1371 —Gaudry, Législation des Cultes, vol I, No. 101— T'roplong,
Mandat, No. 220, p, 238—Durand de Maillane, officialité et honoraire, Prédica-
teur, 456— Beaudry, Code des Curés, vol, I p, 231—Statut Imp. 14 George II1, ch.
83, o. 55—Courtemanche vs Maillouz, 10 R, L. 195—Gousset, Théologie Morale, p.
184, 186— Henrys, Nos, 98, 99, 100, 101—Recueil d'autorités en matidre de dimes
Gabriel p. 234,

See TITHE.
CUZ
CUSTOM OF TRADE
See BANKING—BILL OF LADING.
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CUSTOMS LAW

Que d'aprds les statuts qui régissent la perception des
droits de douane sur les marchandises qui entrent dans notre
pays, dans toute poursuite ol doit se faire I'application de
ces lois de douane, il incombe an propriétaire des marchan-
dises de faire la preuve que tons les droits ont été régulid-
rement payés et que les prescriptions de la loi ont été
remplies. —Marniev, J., 5 #v. 1887, Lanctot vs Ryan

111, 8. C. 468.

Que la prescription de trois mois, établie par le statut 46
Viet. ch. 12 (1883) contenant la loi sur les douanes & 'en-
contre des actions intentées contre tout officier des douanes
pour ce qu’ils auront fait dans V’exercice de leurs devoirs,
ne g'applique qu’aux actions en dommages, — Giu, J., 81
MARS 1888, Lanctot vs Ryan. IV, 8.0C.59.

Where goods were retained by the collector of customs
as forfeited under the Customs Act, 1883, and the importer
seized them in the collector’s hands by process of revendi-
cation, that the plaintiff was entitled to an order for the
delivery thereof only on making deposit with the collector
of a sum of money at least equal to the full value of the
goods.

Quaere, whether pending a controversy between the im-
porter and the Customs Department, an action of revendi-
cation will lie to revendicate goods retained by the collector
as forfeited,

Semble (per Church, J.) that it is not competent for an
importer to adopt this proceeding under the circumstances.
—Dorion, Tessier, Crose, Basy, Cauron JJ., 20 sepr. Ryan
vs Sanche. IV, Q B. 312.

DAM.
See WATER COURSE.

DAMAGES.

1. —ABSENCE OF MALICE

II.—~ANGUISH OF MIND,

IIL—AsSAULT,

IV.—BREACH OF CONTRAOT.
V.=CORPORATION—NEGLIGENCE—SOLATIUM DOLORIS,
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VI.—DEFAULT TO I88UE DEBENTURES

VIL—DIRECT DAMAGES.

VIIL.=DIRECT AND INDIRECT.

IX.—EXPOSURE TO CONTAGIOUS DISEASE.
X.~FOR 1088 OF FATHER,
XI[.—IMMEOIATE CAUSE,

XIIL—INTERRUPTION OF BUSINESS,

XIIL—L088 OF SESSIONAL ALLOWANCE.

XIV.~MALICIOUS PROCEEDINGS — INJUNCTION ALLOWED AFTER
NOTICE AND SUBSEQUENTLY DISSOLVED—PRETE NOM—MA-
LICE—REABONABLE AND PROBABLE CAUSE.

XV.~MEABURE OF,
XVI.—OBLIGATION—DAMAGES FOR INEXECUTION OF—DEFAULT,
XVII.—PUNISHMENT FOR GROSS NEGLECT,
XVIIL—SAISIE GAGERIE.
XIX,—~UNJUSTIFIABLE SEIZURE,
XX —VERDIOT.
XXI.—~WRONGFUL APPROPRIATION OF PROPERTY.

See ACTION--APPEAL—ALIMENTARY PROVISION—
CONTRACT—CORPORATION—FALSE ARREST—
LESSOR AND LESSEE -MASTER AND SERVANT
JURY TRIAL—-MONTREAL—MUNICIPAL COR-
PORATIONS — NOTARY — NUISANCE — NEGLI-
GENCE—PATENT — PERSONAL WRONGS —-PRO-
CEDURE—RAILWAY —RESPONSIBILITY —SALE
SLANDER—-SHERBROOKE.

1. Absence of malice.—Que dans le cas de dommages ré.
sultant de la négligence du défendeur quand il n'y a pas de
malice de sa part, il n’est pas passible de dommages intéréts
exemplaires mais seulement des dommages réels que sa né-
gligence aurait causés. — Dorion, Cross, Basy, Cuurcs,
JJ., 20 sepr. 1887, Stephens & Chaussé. (Affirmed by Su-
preme Court 15 8. C. R. 879). 111, Q. B. 270.

2. Anguish of mind.—(Following Ravary & G. T. R. 6 L.
(. J. 49). A direction the jury that anguish of mind suffer-
ed for the loss of a husband may properly be taken into
consideration by them in estimating the damages which
should be allowed to the widow, is not erroneous—DoRrIoN,
Rawmsay, Cross, Basy, JJ.,16 sax. 1886, Robinson & C. P. R.
Co. (Reversed by Supreme Court 14 8, C. R. 105.)
II, Q. B. 25,
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8. Assault.—Qu’en droit on peut actionner pour dom-
mages intérts résultant tant du tourment moral que des
souffrances corporelles causées par des voies de fait sur la
personne.— WURTELE, J., 11 MaRe 1888, Auclair vs Bastien.

IV, 8. C.74.

4. Breach of contract.—(Dorion, C. J., and Cross, J.,
dissenting) that under the law in force in the Province of
Quebec, nominal damages, to the amount even of $100,
may be awarded for breach of contract where there is no
proof of actual damage.—DorrtoN, Ramsay, Tessier, Cross,
Basy, JJ., 21 Nov. 1888, Corporation Comté d Otlawa & Cie
Montréal Ottawa et Occidental. (Affirmed by Supreme Court
14 8. C. R. 193). I, Q B. 46.

5. Corporation — Negligence — Solatium.—(Aflirming the
judgment of Papineau, J. M. L. R. 2 8. C. 56). That the chil-
dren of a person killed by an accident caused by the bad
condition of a public street are entitled, without proof of
special damage, to damages by way of solatium for the loss
of a parent. Cross, J. dissenting —Dorron, Tesster, Cross,
Cuurcn, JJ., 24 sepr. 1887, Cité de Montréal vs Labelle. (Re-
versed by Supreme Court 14 8. C. R. 741). VII, Q. B. 468,

6, Default to issue debentures. —That the obligation of a
municipality toissue debentures in payment of asubscription
of shares in a railway is not to be regarded as equivalent to
a were obligation to pay money, in which case under C. C.
1077, the damages resulting from delay would consist only
of interest from the day of default.—Dorron, Ramsay, Tes-
sier, Cross, Basy, JJ., 27 ~ov. 1883, Corporation Comté
d Ottewa & Cie Montréal O. & O. (Affirmed by Supreme
Court 14 8. C. R. 193). I, Q B. 46.

Cirarions.—C. C. 1077 —Larombire, Oblig. on Art 1163 C N, p. 565, 566—

Pothier, Oblig , Nos 144, 170 — 6 Toullier, No. 264 — 10 Duranton, No, 49 — 4
Marcadé, Art. 1163—24 Demolombe, No. 585.

7. Direct damages.—Qu’un entrepreneur est responsable
du fait qu'une feuille de tdle mal placée sur une couverture,
ol ses ouvriers étaient & travailler, aurait été enlevée par le
vent et serait venue frapper un passant dans la rue au-des-

sous,
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Que, dans ce cas, néanmoins le maitre n'est responsable
que des dommages réels et directs.—TeLLiER, J., 81 JaN.
1889, Shackell vs Drapeau. V, 8. C. 81.

8. Direct and indirect.—Que les dommages que I'on peut
réclamer d’une personne coupable de dol ou de quasi-délit
ne sont que ceux qui en résultent directement et en sont
une suite immédiate, et non pas ceux dont la faute n'a été
que l'occasion indirecte—Maruigvy, J., 15 juixy 1887, Kim-
ball vs cité de Montréal. (Reversed in Review 18 R. L. 52).

III, 8. C. 131,

9. Exposure to contagious disease.— That a person who
knowlingly permits the children of another to be exposed
to infection from a contagious disease (small-pox) existing in
her house, is responsible for the loss and damages thereby
occasionned to the father of the child.—TorraxcE, J., 26
JUNE 18¥6, Gelineau vs Brossard. II, 8. C. 295.

10. For loss of father.—Que lorsqu’une personne est morte
par suite d’un accident causé par le mauvais état des rues,
les enfants et héritiers de cette personne lors méme qu’ils
n'auraient prouvé aucun dommage, ont droit d’obtenir de la
Cité de Montréal, une certaine somme d'argent par forme
de consolation et de soulagement.—PariNgav, J., 14 oot
1885, Labelle vs Cité de Montréal (Confirmed in appeal VII
M. L. R. Q. B. 468). (Reversed by Supreme Court 148 C.
R. 741). 1L 8. C. 56,

11. Immediate cause.—Croos J. diss.). Lorsque des dom-
mages ont été causés par le quasi délit du défendeur et qu'il
y & eu faute de part et d’autre, la Cour devra rechercher la
cause principale et immédiate de I'accident et condamner
son auteur & payer les dommages soufferts par 'nutre partie,
—Dortox, Trssier, Cross, Basy, JJ., 24 seer. 1887, C. P R.
Co. & Cadieuz. IIL Q. B. 315.

12. Interruption of busi The loss d by the in-
terruption of the business of a person whose premises have
been destroyed by the fall of his neighbour's wall, may be
considered in the estimate of damages.— Tessier, Cross,
Cnurcn, Bossf, Dougrty, JJ., 26 ves. 1889, Evans vs Lemieuz.
v, Q B. 112.
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13. Loss of sessional allowance.—That the loss by a mem-
ber of the Senate of Canada of his sessional allowance dur-
ing the time he is disabled by his injuries, should not be
included in the estimate of damages ; but the total amount
of damages allowed in this case being moderate and rea-
sonable, and not complained of, the judgment was not dis_
turbed.—Jounson, Jerré, LoraNaEr, JJ., 80 Nov, 1888, Thi.
baudeau vs Cie Chemin de Fer Urbain. IV, 8. €. 400,

14. Malicious proceedings—Injunction allowed after notice
and subsequently dissolved —Prete nom —Malice—Reasonadle
and probable cause.—(Cross, J. diss.). That no action lies
for damages resulting from the issue of an injunction, unless
such proceeding has been taken maliciously and without
probable cause.

That the terms of the Statute, Q. 41 Vict., cap. 14 8. 4,
providing that the writ of injunction shall not issue unless the
person applying therefor first gives good and sufficient
security “for the costs and damages which the defendant,
or the person against whom the writ of injunction is directed,
may suffer by reason of the issue thereof,” are not to be
construed as giving a right to damages pleno jure from the
mere fact of the dissolution of the injunction, and without
proof that the petitioner for injunction acted maliciously
and without probable cause.

That when a temporary injunction is allowed to issue
after due notice to the defendant, and when an opportunity
is thus afforded him of rebutting the charges contained in
the petition for injunction, such defendant cannot subse-
quently claim damages for the improvident issue of the writ,
if he neglects to avail himself of the opportunity of denying
these charges before the writ issues.

(Per totam curiam). That the fact of the petitioner for
injunction being & préte nom for others who are not proved
to represent an adverse interest or to have acted maliciously,
cannot afford any presumption of malice or of want of pro-
bable cause against such petitioner.

That in the present case the published statements of the
Company gave the respondent reasonable and probable cause
for his proceedings.~Tessier, Cross, Crurcn, Boss§, Donerry,
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28 MAY 1889, The M. 8. R. Co vs Rilchie. (Affirmed by Su-
preme Court 13 L. N. 34; 16 8. C. R. 622). V, Q. B. 7.

Cirarions.— High, on Injonctions vol, 2 ch. 32, §§ 1610-20— Hilliard, on In-
Junctions, ch, 2, §§ 1-4, 27, 32, 40 and 52— Forrest & Manchester Ry. 7 jurist (N
§.) 888-9— Montreal Telegraph Co. vs Low 27 L. C. J. 257—6 Toullier, No. 178 —
R. de Villargues vo “ Préte-nom"—8 Marcadé et Pont, sur art, 1998, No 1078, p.
6154 Aubry et Rau, pp. 635-6 § 410—Coz & Turner, M. I R. 2 Q. B. 218—
Mo on Damages, 3d. edit. p. 399—Quartz Hill Gold Mining Co. vs Cyre, L. R
11 Q. B. D 682.

15. Measure of.—Where there is a right of action for a
trifling assault, and where no material damage is done, and
the plaintift refuses all settlement, and begins and then
abandons a prosecution before a magistrate, in order to
bring an action of damages, the Court will reduce damages
which have no reasonable measure, to such a sum as would
be imposed as a fine by a magistrate.—Monk, Ramsay, Tes-
s1eRr, Cross, Basy, 80 pec. 1885, Papineau & Tuber.

II, Q. B. 107,

16. Obligation — Damages for inexecution of — Default,—
Where the defendants, by the term of the deed of sale of a
strip of land to them by the plaintiffs, undertook to con-
struct two crossings with gates and fastenings, to enable the
vendors to cross the railway, but no time was stipulated
within which such crossings were to be constructed : that
no damages could be claimed for inexecution of the obliga-
tion until the defendant had been put in default to make
the crossings; and. in the present case, no damages after
the defendants had been put in default having been proved,
the action was dismissed.—Jomnnson, J., 81 ocr. 1888, Cre-
vier vs 0. & Q Ru. Co. IV, 8. C. 428,

17. Pumshment for gross neglect —The defendant, a mer-
cantile agency, sent a circular to its subscribers with the
words *call at office” in reference to the plaintiffs dry goods
merchants at Montreal. Those who enquired at the office,
including & newspaper corre-pondent who was vot a sub-
scriber, were informed that the plaintiffs had applied for an
extension of time on a large indebtedness to their English
creditors. This information was untrue and was based upon
a rumour which the defendant had not verified. The report
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injured the plaintiffs’ credit, and embarrassed them in their
business.

That the reports of a mercantile agency to its subscribers
are not privileged communications, though made in good
faith and from information upon which it relies ; and such
agency comes under the general rule which makes every
person capable of discerning right from wrong responeible
for the damage caused by his fault to another, whether by
positive act, imprudence, neglect or want of skill.

The defendant having been guilty of gross neglect in
circulating a report of an iujurious nature without verifying
it, the damages, though no special amount was proved,
were assessed at $2000.—LoraNGER, J., 10 Nov. 1885, Carsley
vs Bradstreet Company. 11 8. C. 33.

Cirarions,—Odgers, No. 210,21 1— Henwood v. Harrison, 1 L. R. Com. Pleas—
Sunderlin v. Bradstreet, 7 Com. L. R. 123 —Taylor v- Chuch,8 N. Y. 452— Poitevin

ve Morgan, 10 L. C. J. 93—Chassan, vol. | No. 485—Girard vs Lepage,4 R L. 554
— Girard vs Bradstreet M. L. R. 3 Q. B. 69,

The appellant, a mercantile agency, sent a circular to its

subscribers, with the words “call at office” in reference to
the respondent, a dry goods merchant of Montreal. Those
who enquired at the appellant's office, including a news-
paper correspondent who was not a subscriber, were informed
by the appellant’s employees that the respondent’s firm
had applied for an extension of time on a large indebt-
edness to their english creditors. This information was
untrue, and was based upon a report which the appellant
had not verified. The circulation of the report by the
appellant injured the respondent’s credit, and embarrassed
him in the management of his business, several orders for
goods being cancelled, or suspended until the report was
shown to be unfounded.

(Affirming the decision of Loranger J. 2 M. L. R. 28 C.
88) that the manager of a mercantile agency comes under
the general rule (C. . 1058) which makes every person
capable of discerning right from wrong responsible for the
damage caused by hie fault to another, whether by positive
act of imprudence, neglect or want of skill and that the -
appellant was guilty of negligence in circulating through
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his employees a report of an injurious nature without
verifying it, and also in communicating it by circular and
verbally to persons who had no interest in being informed
of the standing of respondent.

It being proved that the circulation of the report was
damaging to respondent, it was competent to the Court
below to estimate the amount of damages, and the judg-
ment should not be disturbed.—DorroN, Cross, Basy,
Cuurcn, JJ., 26 may, 1887, Bradstreet & Carsley.

III, Q. B. 83.

C1rATAONS.— Darean, Traité des Injures, p. 126, (and same authorities as above)

18, Saisie gagerie.—Qu'il n'y a pas non plus d’action en
dommages contre une personne qui fait saisir gager les
biens meubles de son locataire lorsque cette action est rap-
portée en cour et n’est déboutée que parce que le saisissant
n'a pu alors proaver qu'il avait, avant l'action, fait une
demande de paiement, mais qu'en défense a l'action en
dommages, il établit que telle demande avait réellement été
faite.—GiLy, J., 20 pEo. 1886, Soulliéres vs de Repentigny.

II, 8. C. 414.

19. Injustifiable seizure.—Qu'il y a un recours pour dom-
mages réels et exemplaires en faveur d’une personne dont
les biens meubles sont, sans droit, saisis et gagés contre
celle qui a fait émaner cette saisie gagerie et qui ne I'a pas
rapportée en cour.—PAPINEAU, J., 20 DEo. 1886, Brouillet vs
Clarke. 11, 8. C. 417,

20. (Davidson, J., diss.) Where on a former trial the jury
awarded the plaintiff $3,000 damages, but the verdict was
set aside by the Supreme Court on ground of misdirection,
and on the second trial the jury allowed $6,500 damages ;
that the amount was not so excessive that the Court should
get aside the verdict and order a new trial.—TASCHEREAU,
WurreLg, Davioson, JJ., 81 Jax. 1889, Robinson vs C. P. R.

V. 8. C. 225.

21. Wrongful appropriation of property.— Action by
plaintiff alleging that defendants had unlawfully sold
and converted to their own use certain effects which
the plaintiff had caused to be seized in another case

8
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under a saisie gagerie and which the guardian had placed
temporary in the charge of the present defendants,
and praying that they be condemned to pay the value of
such effects to the extent of the balance due to plaintiff on
the judgment maintaining the saisie gagerie. Held, not
demurrable,—J onxsox, PariNeav, Jerr#, JJ., 80 nov. 1866,
Morris vs Miller et al. II, 8. C. 476.

OCirarions.—Frechette v. St-Laurent, 12 L. C. R. p. 20—1. Pigeau, 624 Guyot,
Rep. vo Huessier—C. C. 1033— Pothier, Depot 49— Berry va Cauvan, 11 L. C. R.
176—Dansereau v. Girard, 16 L. C. R. 380.—8avage vs Singer Mfg. Co 9 L. N,
290—Leduc vs Girovard M. L. R. 2 8. C. 470.

DEAD FREIGHT

See SHIPPING.

DEATH OF PLAINTIFF
8ee PROCEDURE,

DEBENTURE
S8ee MUNICIPAL DEBENTURES—PLEDGE.

DEBT DIVISION OF
See MONTREAL.

DECEIT
See SALE.
DECLARATION OF PARTNERSHIP
See PENAL ACTION.

DECLINATORY EXCEPTION
See JURISDICTION.

DEED

That, where two clauses in a deed conflict, the one written
and the otherprinted, the written clause should have effect,
as more likely to contain the real intentions of the parties.
—Dorron, Tussier, Cross, Cuurs, JJ., 7 ApriL 1886, Desro-
siers & Lamb. IV, Q. B. 45.




DEPOSIT

DEFAULT
See BONDS CONTRACT.

DELAY
See PROCEDURE.

DELEGATION

That delegation until it is accepted does not bind the
parties delegants ; it only operates as an indication of pay-
ment.—Dorion, Monk, Ramsay, Tessies, Cross, JJ., 19 Nov.
1883, Reeves & Darling. IV, Q. B. 357.

Cirarions.—La Bangue du Peuple & Desjardins 8 L. C. J. 108

Q'une délégation de paiement acceptée ne change pas la
nature de la dette du débiteur et n’augmente pas ses obliga-
tions ; de sorte que si la dette vient A g’éteindre, hors le fait
du débiteur, vis-d-vis le premier créancier elle Iest égale-
meni vis-A-vis le dernier.—Cimon, J., 27 rfv. 1896, Drapeau
vs Marion. 11, 8. C. 99.

Oirarions.—C. C. 1178—C. N. 1275~ Pothier, oblig No. 600—The Trust and.
Loan Co. va Guertin, | Q. B. D.33—La Soc. Permanent+ de Cons, J. C.vs Léonard,
3 L. N. 168, 286 —Drummond vs Holland,3 L. N. 383—23 L. C. J. 240--8 Q. L.
R. 370—4 Marcad/, 622—1 Larombidre, Oblig. p. 17 et seq.—5 Larombire, Oblig
p. 635.

DELIT
See PRESCRIPTION—WARRANTY.

DEMURRAGE
See SHIPPING.

DEMURRER
8ee ALIMENTARY ALLOWANCE — PROCEDURE —S8T.
JOHNS,
DEPOSIT

The depositary of a sum of money gave a written ack-
nowledgement that the money had been placed in his hands
by the plaintiff ; but it was added: “It is understood that
the money belongs to the plaintifPs minor son, aged 7, and
that I shall pay him the same when he becomes of age, on
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his own demand ; until that time, I shall pay intetest at 7 per
cent to the person who takes charge of him.,” The mother
having sued the depositary (who had not made default to
pay interest) to recover the deposit :

That the son alone was entitled to claim the money.

That the plaintiff could not by special answer, raise the
pretension that the terms of the receipt implied a donation
by the mother to her son, which was null for non acceptance
by the minor; and, in any case, that the receipt did not
mark the existence of a donation.—Davipson, J., 28 junNe
1888, McKercher vs Mercier. IV, 8. C. 333.

See HOTEL KEEPER.

DEPOSIT IN REVIEW
See PROCEDURE. !

DEPOSITION
See PROCEDURE.

DESCRIPTION
See SALE.
DESERTION FROM SERVICE
See MASTER AND SERVANT.

DESISTEMENT
See PROCEDURE.

DIME
See TITHE.

DIRECT TAXES
See CONSTITUTIONAL LAW.

DIRECTOR
See COMPANY CURPORATION.

DISAVOWAL
See ATTORNEY.

DISTURBANCE OF POSSESSION
See SALE.
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DOMICILE

To constitute a matrimonial domicile there must be the
fact of residence coupled with the intention to remain in
the place

‘Where the husband declared in the act of marriage that
his domicile was in Quebec, such declaration in the presence
of the officer who performed the ceremony, and whose duty
it was to ascertain and set forth the domicile of the parties
married, must be considered a formal declaration of intention
to establish the matrimonial domicile,

Apart from such declaration in the act of marriage, the
facts of the present case were sufficient to prove that the
intention of the consorts was to establish their matrimonial
domicile in the Province of Quebec, and that it was estab-
lished there—Dorion, Monk, Tessier, Cross, Basy, JJ., 256
Nov. 1885, Wadsworth vs McCord. (Reversed by Supreme
Court, 12 8. C. R. 466.) (Judg. of Bupreme Court affirmed
by Privy Council, 12 L. N. 314). II, Q B. 113,

Crrarions, —Rogers vs Rogers, | R. de L. 255—Magurn v. Magurn, 3, 0. R.
570; 11 0. R 118—5 Aubry et Rau 215, 216— Feliz, Droit International ¢t privé,
Nos. 20, 27 et 69—Odier, |, 47 & 51— Merlin, Rép. vo. Loi, sec. 6, No. 2 et vo. Con-
ventions matrimoniales, sec. 2—Rodidre ot Pont, I, 36.

DONATION

I.—BY MARRIAGE CONTRACT-INSOLVENCY OF HUSBAND,
IL.—OLAUSE Or INSAISISSABILITE,
TII.—CONDITION CONTRARY TO THE PUBLIC ORDER,
IV.—DONATION INTER VIVOS-OHANGING NATURE OF DEED OF
GIFT BY SUBSEQUENT DEED-GIVING IN PAYMENT-REGISTRA-
TION-TENDER,
V.—GIFT OF IMMOVABLE PROPERTY MADE TO CONSORTS JOINTLY
BY ASCENDANT OF ONE OF THE CONSORTS-EFFECT OF.
VI—OF PROPERTY OF OTHERS,
VIIL.—PROPRRTY REVESTING IN DONOR,
VIIL.—RBGISTRATION,
IX.—~VERBAL PROMISE-IMPROVEMENTS,

See SALE—USUFRUCTUARY.

1. By marriage contract-Insolvency of husband registration.
—A gift by marriage contract is deemed to be gratuitous ;




104 DOMICTLE

and where the husband, donor, is insolvent at the time of
the marriage, the gift is voidable without proof of bad
faith on the part of the donee.

A gift contained in a marriage contract must be registered,
unless in the case of movables there is actual delivery to
and public possession by the donee; which is not shown
where the husband, by marriage contract, makes a gift of
furniture, and the wife, donee, comes and lives with him in
the house where the furniture was at the time of the
marriage —Davipson, J., 12 marcu 1890, Melntosh vs Rei-

plinger. VII, 8. C. 456.
CiraTioNs.—Behan et al v. Erickson, 7 Q. L. R. 395—MecGarvey v. Sauvalle
16 R. L. 462.

2. Clause of insaisissabilité.—Que dans une donation ane
clause d’insaisissabilité est distincte de celle d'inaliénabilité
et qu'une pension alimentaire insaisissable est cessible.—
Teuuer, J., 29 ~Nov. 1888, Persillier vs Brunet.

IV, 8.C. 455.

3. Condition contrary to public order.—Que la liberté de
conscience est un principe fondamental de notre législation
coloniale et de notre droit civil, et est, par conséquent,
d’ordre public.

Qu'en vertu de ce principe, une condition mise dans un
testament créant une substitution en faveur des enfants du
testateur, que ceux-lA seuls qui professeront la religion pro-
testante pourront recueillir, est nulle comme contraire A
'ordre public.—Maruigy, J., 1 sepr. 1888, Kimpton vs C. P.
R. Co. IV,8. C.338.

4. Donation inter vivos—Changing nature of deed of gift
by subsequent deed giving in payment—Registration—Tender.
—The parties to a deed of gift inter vivos may, by a later
deed, change its nature from an apparently gratuitous
donation, to a deed of giving in payment.

The forfeiture (under art. 806 C. O.) resulting from neglect
to register, applies only to gratuitous and remuneratory
donations.

The giving of a thing in payment being equivalent to a
sale of it (art. 1592 C. C.) and the necessity of registering a
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deed of sale existing only as to third parties acquiring the
thing and hypothecary creditors, absence of registration
of the original deed could not be invoked by the testa
mentary executors of the person giving, against the deed
which converted it into & giving in payment, which, more-
over, was duly registered.

A person who asks by his action that a deed of giving in
payment be annulled is bound to tender the amount of the
debt discharged by the party receiving the thing.—Tessier,
Cross, Basy, Bosst, Doungrty, JJ., 24 seer. 1890, Wilson &
Lacoste. (Confirmed by SBupreme Court 20 8. C. R. 218.)

VI, Q. B. 316.

Cirarions.— Pothier, Donations, Art. 3, par. 112 Laurent, No. 834 et 340.

5. Gift of immovable property made to ts jointly
by ascendant of one of the consorts. —Effect of.— Held : That
the gift of immovable property by a father to his daughter
and her husband jointly, is deemed to be a gift to the daughter
alone (C. C. art. 1275); and so where a judgment against
the son-in-law is registered against property so given,

there is no hypothec, the title not being in the son-in-law,
—Monk, Ramsay, Tessier, Cross, Basy, JJ., 28 Nov. 1882,
St. Ann's Mutual Building Sociely & Walson.

IV, Q B. 328.

6. Of property of others.—Que la donation entrevifs de
biens meubles appartenant & autrui, quoique nulle vis-A-vis
du propriétaire, est bonne et valable contre le donateur, si
par la suite, ce dernier devient I'héritier du propriétaire.

Que, dans ce cas, le donateur ne peut faire annuler la
donation pour cause d'erreur, les motifs de la donation res-
tant les mé@mes et I'erreur ne tombant pas sur la substance
de la chose donnée.—TrLLIER, J., %6 JANV, 1889, Boucher vs
Bousquel. V,8.C. 11,

Cirarions.—8 Pothier, Donation, Nos. 134, 135—C. C. 992— Larombidre, sur
art. 1110 C. N. No. 24.

7. Property revesting in donor.—Que lorsqu'nne donation
entrevifs est faite 4 certaine condition qui, par son avéne-
ment, annulle 'acte, le donateur qui redevient propriétaire
a droit d'obtenir des donataires un titre régulier et authen-
tique.
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Que, dans ce ¢as, les donataires sont tenus conjointement
et solidairement de rendre compte au donateur de leur jouis-
sance de la propriété depuis 'avénement de la condition.—
TascHEREAU, J., 8 M1 1886, Thivierge el vir vs Thivierge et
vir el al. I1, 8. C. 198.

8. Registration.—Under 14-15 Vict,, ch. 93, s. 4, the
registration of a donation has the same effect as the insinua-
tion thereof under the law previously in force, even as to
donations registered before the passing of the Act and not
insinuated ; consequently the want of insinuation cannot
be invoked against a donation contained in a marriage
contract, passed in 1842, which was duly registered during
the lifetime of the donor, but not insinuated

Children of the age of majority, who have either accepted
their father’s succession as universal legatoes, or have con-
curred in the testamentary dispositions made by him of his
estate by accepting the particulars legacies made to them
are estopped from making any claim under his marriage
contract at variance with the dispositions of the will.

Gifts made in a mariage contract, to take effect only after
the death of the donor, such as an appointment of heirs,
partake of the nature of wills; and consequently in order
to give effect to the appointment of heirs against third
parties acquiring immovables in good faith from the legal
heirs or legatees of the donor it is necessary that the marriage
contract containing the appointment of heirs be registered
in the same manner as a will, within six months from the
death of the person making the appointment, with a de-
claration of the date of his death, the names of the heirs,
and the designation of the immovables affected and trans-
mitted thereby.

The want of such registration can be invoked even against
minors,—WURTELE, J ., 10 prc. 1890, Paré vs Allan.
VII, 8. C. 107.

That the don mutuel d’usufruit between future consorts
by their contract of marriage in favor of the survivor is
subject to registration —Dorrox, Cross, Cuurcs, Bossg, JJ.,
28 wov. 1889, Marchessaulbdk Durand. V, Q B. 364,
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Crrarions.— Pothier, Bugnet, vol, T pp. 497-8, No. 13015 Laurent, p. 341,
No. 307—12 Laurent, p, 433, No. 342—Ferritre, Coutume de Paris, vol, 3 p. 1621
N 25.

9. Verbal promise —Improv — Affirming the judg-
ment of Brooks, J. That a promise of gift of real property
without legal consideration made verbally, is null; but
where the promisee entered into possession of the land “in
pursuance of the promise, it was sufficient to make him
possessor in good faith, and therefore entitled to the value
of his improvements if proceedings were taken to eviet him.
~—JounsoN, WurreLe, Teiuigr, JJ., 15 Nov. 1890, Montgo-
merie vs McKenzie. VI, 8. C. 469.

Orrarions,—C. €. 116—C. N, 931—Demolombe, Donations, vol. 3 Nos, 8, 9
and 10.

DOUBLE LIABILITY
See BANK.

DOWER

Qu’une femme qui, sans mise en demeure préalable, pour-
suit en réclamation de son douaire coutumier, un tiers pos-
sesseur de bonne foi d’'un immeunble affecté A son douaire,
n'a droit aux fruits et revenus de I'immeuble qu’a partir de
I'institution de 'action.

Dans I'espbee, I'action n’étant que pour arrérages de fruits
et revenus, a été déboutée. — TascHEREAU, J., 80 AVRIL
1888, Lamirande vs Lalonde. IV, 8. C. 55.

Cirarions — Gadbois ve Bonnier 5 L. C. J. 357— Pothier, Substitution, seet. 5
art, 2, pp. 643 et B48—Guyol, Substution, p. 520—2 Ricard, Substitution, Traité
3 ch. 18, sect. I, 2¢ partie, pp, 496 et 498—Renuson, Douaire, ch. 3, No. 31, et ch.
12, No, 4—C. C. 411, 412, 1463—Basmage, arts. 376 et 377—Brelonnier sur
Henrys, pl. 165.

DROIT DE BANALITE
See SERVITUDE.

DRUGGIST

The plaintiff claimed damages from a druggigt, for an
alleged error of his apprentice in giving plaintiffs mes-
senger “carbolic acid” instead of “carbolic oil” which was
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DRUGGIST

asked for. It appears that carbolic acid was given, but the
evidence of the messenger that she asked for carbolic oil
was contradicted by that of the apprentice, who testified
that carbolic acid was asked for. It also appeared that
the bottle was merely labelled “poison” instead of being
labelled with the name of the substance it contained as
required by the pharmaceutical Act, 48 Vict. (Q) ch. 86, &.
24 (now R. 8. Q. 4089).

That the action being for damages and not for a penalty
under the Pharmaceutical Act and there being no evidence
that the injury complained of resulted from the insufficiency
of the label, this circumstance would not justify judgment
against the defendant.—Jomnsos, GuL, WurteLg, JJ., 81
ocr. 1889, Singer et al vs Léonard. V, 8.C. 418,

DRUNKARD
See INTERDIOTION—LICENSE ACT, QUEBEC.

EDUCATIONAL INSTITUTION

That the exemption from municipal taxes enjoyed by
educational institutions under 41 Viet. (Q.) c. 6, 8. 26 ex-
tends also to taxes imposed for special purposes as the cons-
truction of a drain.—TorraNce, J., 80 sune 1885, Montreal
vs Ecclesi lig 8t S 'r I, 8. C. 450,

That the exemption from municipal taxes enjoyed by
educational institutions under 41 Viet. (Q.) c. 6, 8. 26 ex-
tends to taxes imposed for special purposes e. g. the cons-
truction for a drain in front of their property.—LoRANGER,
J., 81 vro, 1885, Monireal vs Ecclesiatiques St. Sulpice.

II, 8. C. 265.

(Reversing the judgment of the Superior Court M. L. R.
28.C. 265). That the assessment imposed on the proprietors
benefited, for the cost of a work of a local character and for
the benefit of properties in a particular section of the City
of Montreal, is not o municipal tax within the meaning of
41 Vict. (Q) ch. 6, s 26 but is of the nature of a local
assessment for local purposes, and as such does not come
under the exemption from municipal taxes accorded to
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educational institutions by the statute above cited.—TessIzr,
Cross, Basy, Cuurcn, Dongrvy, JJ., 27 san. 1888, Cité de

Montréal vs St. Sulpice. (Jt.in appeal reversed by Supreme
Court 16 8. C. R 899). IV, Q B. 1,

Crravions —Harrison's Mun. Man. p. 608 note b et seq. et p. 611 note ¢ — 2
Dilton, Mun. Corp. p. 717, 4 720,719 @ note, Nos. 116-117—Cooley, Tazation p,
146 et seq. et notes—Lord Coke on wood Taliage — Angell, Highways p. 196 Nos
172, 17311 John's Repts. N. Y. p, 11—Ezparte Mayor of New York & Nassau
St.~4 Zabriskie's R. p. 385 @ 400— Paterson v. Manufacturer, ete.— Hilliard Taza-
tion, p. 72 § 5 p. 14, 76— Burroughs, Tazation, p. 113 § 67--38 Viet. (Q) ¢h. 73 §
83—41 Viet. (Q.) ch. 6, 5. 26—Colde Mun. art. 19 par 32— Kirby v. Shaw, 19 Pa.
St. 268— Wright v. Boston, 9 Cush. 233, 241— Hayden v. Ailanta 10 Ga. 817—
Haynes v. Copeland, 28 U. C, C, P. 160—Mazwell, on Statutes 66.

That a school for the education of young ladies, kept by
a private individual and not under public control, is not an
‘“ educational institation ” within the exemption of 41 Vict.
(Q.) . 6, 8. 26.—Dor1oN, MoNk, Ramsay, Cross, Basy, JJ.,
24 marcn 1886, Wylie & Montreal. (Reversed by Supreme
Court 12 8. C. R. 384). I, Q. B. 367.

See MUNICIPAL LAW—_EXEMPTION FROM TAXES

EJECTMENT
See LESSOR AND LESSEE.

ELECTION—ELECTION LAW (QUEBE()—QUE-
BEC CONTROVERTED ELECTIONS LAW

L—~BENEFIT SOCIETY.
II.—~COUNTER PETITION.
III.—CORRUPT ACTS BY AGENT,
IV.—~DELAY FOR FILING ANSWER.
V.—DUTIES OF SECRETARY AND MAYOR,
VI,—ELECTORS’ LIST—QUALIFICATION,
VIIL.—-MARK ON VOTING PAPER,
VIIL—-MiSE EN CAUSE,
X, —PENALTY,
X.—~PROMISSORY NOTE—PROMISE REFERRING TO AN ELECTION
FUND.
XI.—PROCEDURE,
XII.—QUALIFICATION OF VOTERS,
XIIL—QuUEBEC CONTROVERTED ELECTIONS ACT.
XIV.—RENTIERS—VALUATION ROLL~TENANT—PROPRIETOR.
XV.—SECRECY OF VOTE.
XVI.—VorErs’ LIST,
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See SECRETARY TREASURER.

1. Benefit society.—The members of such body cannot be
deprived of their votes for non-payment of fines exigible
under by-laws, without first having had an opportunity to
give their reasons why the fines should not be imposed, and
further, without the fines having been formally pronounced.
—DorioN, MoNk, Ramsay, Trssier, Cross, JJ., Nov. 1886,
Heflernan & Walsh. (Appeal to Supreme Court quashed 14
8. C. R. 738). IL, Q. B. 482,

2. Counter petition.—Que lorsque la loi permet de faire
une procédure jusqu’d I'expiration d'un nombre donné de
jours, le délai accordé doit &tre frane, et il n’est censé ex-
piré que le lendemain de son échéance —LoraNaEr, J., 7
Aour 1884, Lavoie vs Gaboury I, 8. C. 75.

3. Corrupt Act by agent. —That corrupt acts by agents
were proved in the present case.—JoHNSON, LORANGER,
Tarr, JJ., 20 vrc. 1887, MeQuillen vs Spencer.

IIL 8. C. 247,

4. Delay for filing answer.—Qu’un défendeur, sous !’ Acte
des Elections Contestées de Québec, sect 55, peut 8tre admis
A poursuivre une contre pétition sans donner un cautionne-
ment ou faire un dépdt.—LoraNaER, J., 7 Aour 1884, Lavoie
vs Gaboury. L 8. C. 75.

5. Duties of secretary and mayor.—Que le maire d’une
municipalité ne peat 8tre poursuivi en recouvrement de la
pénalité imposée par I’Acte Electoral de Québec, pour ne
pas avoir transmis, dans les délais, un double de la liste des
électeurs au régistrateur tant que le secrétaire trésorier n’a
pas entidrement complété cette liste, la négligence du maire,
et partant sa responsabilité, ne commengant qu’A cette com-
plétion.—8rcorre, J., 28 vhv. 1885, Berthiaume vs Sicolte.

I, 8. C. 200.

6. Electors list—Qualification.—Que d’aprds I’Acte Elec-
toral de Québec, la qualification foncidre exigée des élec-
teurs parlementaires doit exister au moment de la confection
de la liste et que le rble d’évaluation ne fait foi que de 'es-
timation des biens fonds.
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Que lorsqu’un électeur, dont le nom est porté sur la liste
électorale n'est pas qualifié de la manidre indiquée sur la
dite liste, mais qu'il est réellement qualifié d’une autre ma-
nidre, son nom ne doit pas 8tre retranché de la liste.

Que pour les locataires, il n’est pas nécessaire que le mon-
tant du loyer soit porté au réle; pour avoir le droit d’étre
inscrit au rOle, il suffit qu'il soit de fait qualifié suivant la
loi.

Que lorsqu'une personne est propriétaire d'une partie dis-
tincte d'un immeuble porté au rOle d’évaluation, mais que_
cette partie n’est pas évalude séparément du reste de I'im-
meuble, elle n’a pas le droit d'8tre portée sur la liste élec-
totale.—Matuigv, J., 16 vfc. 1887, Mongeau vs Corporation
St. Bruno. IIIL, 8. C. 278.

7, Mark on voting paper.—Que, dans I'espdce, les marques
faites sur le bulletin par le sous officier rapporteur, pour la
référence de ce bulletin & 'objection faite & ce vote n’affecte
pas le bulletin et qu'il doit 8tre compté.—Jerrs, J., 10 piic.

1881, Bernard vs Brillon. I, 8. C. 121.

8. Mise en cause. —The fact that an election was held may
be proved by verbal evidence. Moreover such fact is a public
fact which the courts cannot ignore, when it is not specially
put in issue by the parties.

An admission of corrupt practice made by the defendant
after the adduction of evidence eannot be revoked.

Where a person is brought into the case under sec. 272
of the Quebec Election Act of 1875, he is not entitled to
security referred to in the 46 Viet. (Q.) ch. 2, s. 8.

A mise en cause under sec. 272 may be ordered by the
judge presiding at the trial. No special form of summons
is necessary ; it is sufficient that the person summoned be
clearly informed of the nature of the charge against him,

A deposition of a witness on the case against a mis en
cause, taken on a day not appointed for proof, and when
the mis en cause was not regularly represented, is illegal
and will be rejected.

The mise en cause of a witness who in his evidence has
admitted corrupt practice, is not illegal, but such admission
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cannot avail as a proof on the cause against him as mis en
cause, and the corrupt practice must be established by other
evidence.

A criminal prosecution against an agent for bribing a
voter at an election does not prevent the mise en cause of
such agent under sec. 272 of the Election Act and his con-
demnation for other corrupt practices at the same election.

The Court of Review sitting in an election case may give
judgment on the mise en cause of a person not candidate.
—Jerrh, Gru, LoraNGer, JJ., 8 JAN. 1889, Brisson vs Go-
yette & McShane . VI, 8. C. 102.

At the trial of an election petition against the return of
a member to represent the County of Laprairie, in the
Quebec Legislative Assembly, evidence was given that the
appellant had committed acts of bribery and corruption at the
election whereupon he was summoned, under sec. 272 of
the Quebec Election Act of 1875, to appear and answer the
charges made against him. He appeared, denied the charges,
went to evidence, and the case being heard before the Su-
perior Court sitting in review, as Court of first instance, he
was found guilty of two cases of corrupt practices, at the
election, and condemned to pay a fine of $200 for each of-
fence, with costs and imprisonment, in default of payment.

(Reversing the decision of the Court of Review M. L. R.
6 8. C. 102). That the Quebec Election Act of 1875 con-
fers no authority upon the Superior Court sitting in Review,
to enquire into and determine any charge of corrupt practi-
ces against the provisions of the Act; the only authority
conferred by the Act to try and determine such charges
being conferred on the Superior Court held by one judge
thereof, as provided for by sects. 272, 273, 274 and 292 of
the Act.

That the juriediction of the Superior Court sitting in
Review is limited by the Controverted Elections Act of
1876, to the hearing of the parties to an election petition
and the determination of the issues raised thereon between
the parties to such petition, including charges of corrupt
practices against any of the candidates, at the election, who
are made parties to the Controverted Election Petition.
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That, as the appellant was neither an elector, nor a candi-
date, nor a returning officer, nor a deputy returning officer,
at the election, he could not be, and in fact was not, a party
to the election petition, and was not amenable to the juris-
diction of the Court of Review, as a court of original juris-
dietion,

That the power conferred by sub section 4 of section 89
of the Controverted Elections Act, to determine all matters
arising out of the election petition refers to such matters
only as are in issue on the election petition between the
parties thereto, and does not extend to collateral and in-
dependent issues with parties unconnected with the election
petition, such as charges of corrupt practices against persons
who were not candidates to the election and are not part’es
to the election petition.

That the SBuperior Court sitting in Review had no juris-
diction to hear and determine, as a Court of first instance
and without appeal, the charges of corrupt practices against
the appellant ; the SBuperior Court held by one judge or a
judge thereof, having sole juriediction in the matter, subject
to a review before three judges and to an appeal to this Court
as provided for with regard to judgments rendered by the
Buperior Court.

That an appeal lies to this Court from every judgment
rendered by the Buperior Court sitting in Review for excess of
jurisdiction, and that that part of the judgment of said Court
by which the appellant was found guilty of corrupt practices
and condemned to pay two fines of $200 each, with costs
and imprisonment in default of payment, is ultra vires and
must be set aside, and the record returned to the Superior
Court, in order that the proceedings may be continued, as
if the case had not been heard, nor adjudicated upon by the
Court sitting in Review.—Dorion, Tassier, Basy, CHuros,
Bossf, JJ., 25 sax. 1890, McShane & Brisson. VI, Q. B. 1.

Urrarions.—Stevens vs Tillett L. R. 6 C. P. 147—Hopkins v. Oliver, | Hodgins
238—Cholette vs Bain 10 8. C. R. 652—Curré & Chawveau IV vol, p. 113 & 17—
Bonnier, Traité de la Procédure Civile p. 415—MeLaren & Corporation of Bues

kingham, Ramsay's Ap. Cas. 42 — Ralfe v. The Corporation of Stoke, 24 L. C. J.
108—Cooty & The Corporation of Brome | L. N. 519
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9. Penalty. —Que lorsqu’un statut décrdte qu'd défaut de
remplir certains devoirs chacune de deux personnes pourra
8tre condamné A payer une somme de $200 d’amende, on ne
peut les poursuivre séparément pour $200 chacune, mais qu’il
faut prendre une seule action pour une dette de $200 contre
les deux ensemble.—Srcorrs, J., 28 riv. 1885, Berthiaume vs
Sicotte. I, 8. C. 200,

10. Promissory note — Promise referring to an election
fund.—The respondent made his promissory note payable to
his own order, and endorsed and delivered the same to
appellants, who got it discounted ; and the proceeds were
applied to an election fund of which the respondent was
treasurer, the fand being used in promoting the election of
members of the provincial legistative assembly. There was
an understanding that the appellants would take up the
note at maturity as their contribution to the election fund.
The appellants having failed to take up the note, it was
paid by the respondent. In anaction by the latter against
appellants :

That the respondent had no right no recover the amount
of the note from the appellants, a promise on undertaking
in any way referring to an election fund being void under
88 Vict. (Q) s. 266, now R. 8. Q. § 425.—Dorron, Trsster,
Cross, Basy, Bossk JJ., 26 seer. 1889, St. Louis & S nécal.
(Confirmed by Supreme Court 18 8. C. R. 587). y

V, Q. B. 332.

11. Procedure.—Que lorsque I'instruction d’une pétition
d'élection est terminée et que Vinscription pour audition
devant la Cour Supérieure, siégeant en Révision, a été faite
et produite, une intervention de la part d’un électeur,
demandant A 8tre requ partie dans la cause ila place du
pétitionnaire, ne pourra 8tre reque par la Cour Supérieure
présidée par un seul juge, ou par un juge de cette cour, vii
que la cause ne se trouve plus alors devant cette cour, mais
se trouve devant la Cour Supérieure siégeant en Révision.
—Marnrev, J., 18 ocr, 1884, Décary vs Mousseau.

I, 8. C. 25.

Cirarions,—1I Pigeau, Procédure Civile, édit. de 1789, page 334,
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12. Qualification of voters.—Que la qualification exigéo
par les sections 8 et 9 de 'acte électoral de Québec pour
8tre dlecteur doit exister de fait au moment de la confection
de la liste, et qu’il ne suffit pas qu’elle paraisse au rble d’éva-
luation, ce dernier ne servant qu’d constater la valeur des
biens fonds.

Que lorsqu’un électeur a été par erreur mis sur la liste
électorale sous une qualité qu'il n’a pas, mais que tout de
méme, au moment de la confection de la liste, il était réel-
lement qualifié d’une autre manidre, son nom ne doit pas
8tre retranché delaliste des électeurs,—MATaIEU, J., 8 AVRIL
1885, Filiatrault vs Corporation St-Zotique. X, 8. C. 308,

Que pour 8tre qualifiés comme électeurs parlementaires
pour la province de Québec d’aprds la loi électorale de Qué-
bec 52 Viet., ch. 4, art. 173, les locataires doivent jouir de
biens immeubles qui par le role d’évaluation en force, sont
évalués séparément & $200 au moins dans les municipalités
autres que les cités.

Que les locataires, pour 8tre ainsi qualifids, doivent avoir
loué & I'annéde et non au mois.—WurTeLE, J., 22 mAr 1890,
Galipeaw vs Corporation Pointe aux Trembles. VI, 8. . 214,

Que des employés du gouvernement qui travaillent pen-
dant la saison de navigation et regoivent $1.25 par jour,
qui sont continués dans leur emploi d’année en annde sans
nouvel engagement, tombent sous le par. 4 de I'art. 186 de
I’Acte Electoral de Québec et ne peuvent 8tre mis sur la liste
des électeurs.

Qu’'un curé d’une paroisse qui occupe des biens fonds
donnés & la fabrique pour l'usage du culte, n’en est que 'ad-
ministrateur et n’occupe ces biens qu’en sa qualité de curé
et, comme tel, il ne peut 8tre mis sur la liste des électeurs
parlementaires sous I’ Acte Electoral de Québec, 1'occupation
officielle n’étant pas celle exigée par la loi.

Que le temps pendant lequel un fils de propriétaire doit
avoir résidé avec son pére, son beau-pére, son grand’pére,
sa mare ou sa belle-mdre, est un an avant la date de la con-
fection de la liste des électeurs.

Qu'un fils de propriétaire qui travaille constamment en
dehors de la municipalité, mais dont les absences sont moin-

9
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dres que six mois, qui n'a pas d’'autre résidence que celle
de son pére et qui contribue & I'entretien de 1'établissement
de son pbre est qualifié pour 8tre mis sur la liste des édlec-
teurs.

Que la vente d'un immeunble pour taxes municipales dé-
qualifie le propriétaire sur lequel la vente est faite, comme
électeur parlementaire de Québec, A partir de la vente, quoi-
que cette dernidre reste révocable par le retrait que peut
faire dans les deux ans I'ancien propriétaire; I'effet de la
vente par les art. 1004 et 1013 du Code Municipal, étant
de transporter immédiatement la propriété du lot vendu A
I'acheteur.

Qu'il ne peut 8tre permis A un fils de propriétaire, pour
établir sa qualification de prouver que, depuis la confection
du rble d’évaluation, la propriété de son pdre sur laquelle il
veut se qualifier a augmenté en valeur ; dans ce cas, le role
d’évaluation seul fait foi de la valeur de I'immeuble.— Wug-
TELE, J., 26 MAT 1890, Brunet vs Ste-Anne de Bellevue.

VI, 8. C. 222.

13. Quebec Controverted Elections Act.—(1) Corrupt act-
Evidence—Where the uncorroborated statement of a person
who alleged that he had been bribed, was positively denied
by the person charged with the corrupt act—the evidence
of the latter being the more credible and trustworthy,—that
the charge should be rejected ; and especially as this was
the sole case by which the allegation of corrupt practices in
the election was supported.—JonNsoN, TasonEREAU, GILL,
JJ., 28 max 1888, Prévost vs Boyer. 1V, 8. C. 350.

(2). Employment of speakers by the candidate—Advance of
money by candidate to official agent—Corrupt purposes not pre-
sumed.— Intimidation — Agent-General treating.— A candidate
may lawfully employ and pay a speaker to advocate his
cause by public speeches during the election contest.
(Wheeler vs Gibbs, 4 8. C. R. 430).

It will not be assumed, as against the candidate, from the
fact that money placed by him in the hands of an official
agent for disbursements, has not been fully or accurately
accounted for by the agent (who expended only one third
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thereof) that it was advanced by the candidate or ex-
pended by the agent for corrupt purposes. Proof must be
made of the corrupt payments, and that the candidate
sanctioned them. Such advance of money, however, is
objectionable.

A person who takes part in committee work and assists
in checking voter's list with the knowledge and sanction of
the candidate, is an agent within the meaning of the elec-
tion law.

A father and son were notified by an agent of the can-
didate that if they voted, the wife of the first mentioned
would be prosecuted for illegal practice of midwifery ; held
a case of intimidation sufficient to annul the election.

‘Where ordinary hospitality is shown during an election
by an agent of the candidate to a friend, it will not be
presumed because the person receiving it was a voter, that
the entertainment was offered with a corrupt motive.

Forty or fifty persons, including several voters, assembled
on the eve of the election at the house of an agent, where
liquor was served to them indiscriminately, and there was

heavy and general drinking. Held (Tascherean, J., differing)
that it was a case of general treating sufficient to annul the
election.—JounsoN, Tascuereav, Loranaer, JJ., 30 Nov.
1888, Magnan vs Forest. IV, 8. C. 265.

Crrarions.— Benoit v. Jodoin 19 L. C. J. |185—Gingras v. Shehyn | Q. L. R.
205 Wheler v. Gibbs 4 8. C, R. 430— Hodgins Election Cases p. 547, 571, 785,
343, 304— Bodmin, | O'M et H.p. 125— Westminster 1 O'M et H.

(8). Mis en cause—That after the enquete on the trial of
an election petition has been closed, the respondent is no
longer entitled, on R. 8. Q. 514, to adduce evidence to
show that any other candidate has been guilty of corrupt
practice.—Dongrry, MatuIgy, Tarr, JJ., 8 oor. 1889, Séguin
vs Rochon. V, 8. C. 461.

(4). Mis en cause.—Jurisdiction.—That where a person has
been brought into an election case, under the provisions of
88 Vict. (Q) ch. 7 s. 262, and the evidence on the charge
against the mis en cause has been taken before the trial
judge, that the determination of such matter is within the
competence of the court sitting in Review upon the merits
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of the petition.—Loravaer, J., 6 v¥es. 1888, Brisson vs
Goyette. IV, 8. C. 323.

(8). Mis en cause— Preliminary objection— Review.—That
the mise en cause (whether by the answer to the petition or
subsequently of any other candidate not petitioner in the
cause, is in the nature of an election petition and is subject
to the rules prescribed for such petitions ; and an appeal lies
to the Superior Court sitting in Review, under s. 41 of the
Quebec Controverted Elections act (R. 8. Q. 500) from a
judgment maintaining preliminary objections of themis en
cause,—JETTH, LoraNaEr, Davipson, JJ., 8 suix 1889, Se-
guin vs Rochon. V, 8. C. 458,

(6). Preliminary objection —Sevvice of petition— Description
of electoral district.—Stamps.— Corrupt practice —Knowledge of
candidate.~— Evidence.—A. petition presented on the Tth.
november and served on the following day—the notice of
election having been published on the 8th October—is with-
in the delay prescribed by R. 8. Q. 482.

The description of the electoral district, in the petition,
a8 “the electoral district of the County of Ottawa” instead
of “ electoral district of Ottawa” is not a sufficient ground
for rejecting the petition, the electoral dist:ict being in fact
composed of the county of Ottawa alone.

In a district where the fee on filing petition is payable in
money to the clerck of the Court, and has been duly paid,
the absence of stamps on the petition is not an irregularity.

The fact that large sums were being illegaly spent by the
agents of a candidate and that this circumstance must have
been known to those who were engaged in promoting his
election in that part of the county, is not of itself sufficient
to prove knowledge by the candidate of corrupt practice,
where it appears that he was not present at the place where
the money was being disbursed, but was engaged in a
remote part of the county. Kunowledge of corrupt practice
must be clearly established, and where the evidence is so
contradictorv as to raise a doubt, the defendant is entitled
to the benefit of the doubt.—Jerré, WurreLe, Davipsox,
JJ., 80 pec. 1889, Séguin vs Rochon. V, 8. C. 465.
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(7). Requéte civile after judgment—That after the Court,
has, in compliance with the provisions of the Quebec
Controverted Elections Act, 1875, transmitted to the
Speaker its report and a certified copy of the judgment in
an election case, it is dispossessed of the case and cannot
entertain a requéte civile asking for the revocation of the
judgment on the ground of fraud and surprise.—JoHNSON,
Loranaer, Tarr, JJ., 81 sanv. 1888, McQuillen vs Spencer.

IV, 8. C. 155,

(8). Substitution of petitioner. — Collusion.—Admission by
defendant.—Que pour qu'une substitution de pétitionnaire
80it permise, dans le cas ol le premier pétitionnaire refuse
ou néglige de procéder, il faut: lo. Qu’'il soit démontré A
la Cour qu'il y & collusion entre le premier pétitionnaire et le
défendeur : 20. La pétition de substitution doit 8tre signée
par la partie elle-méme et non par son procureur ad litem.

Que le défendeur dans le cours de I'instruction de la cause,
A l'enquéte, pour éviter des frais, et en vue d’un compromis
ayant fait une admission écrite admettant que des maneu-
vres frauduleuses de nature & annuler son élection avaient
été commises par ses agents légaux, mais hors sa connais-
sance personnelle, pouvait, plus tard, alors que le pétition-
naire qui n’avait ni accepté ni refusé cette admission, avait
déclaré poursuivre la cause pour déqualification personnelle,
signer et produire un retraxit ; et que I’effet de ceretarix a été
d’annuler cette admission qui n'a plus formé partie de la
preuve,—JonnsoN, Tasonereav, LoraNeer, JJ., 23 Mar
1888, Faille vs Lussier. IV, 8. C.139.

(9). Tvial.—When concluded.—That the trial of an election
petition is concluded when the enquéte of petitioner and
respondent has been closed ; and it is not competent there-
after for the respondent to give notice, nunder R. 8. Q. 514,
that he intends to prove that another candidate not in the
cause has been guilty of corrupt practice,—Dongrry, TaIr,
DELORIMIER, JJ., 8 oor. 1889, Séguin vs Rochon.

V, 8. C. 463.

(10). Substitution of new petitioner.—(Buchanan, J., differ-
ing partly as to this point). Where a petitioner abandons
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the personal charges, but inscribes the case before three
Judges sitting in Review in order to have the defendant’s
election annuled for admitted acts of corruption by agents,
such petitioner is proceeding withint he meaning of sec.
104 of the Quebec Controverted Elections Act, 1876 and
therefore the right to substitute another petitioner does
not arise under the circumstances stated.—Jounson, Bucna-
NAN, LoranaEr, JJ., 31 oor. 1884, Décary vs Mousseau.

II, 8. C. 228.

(11). When a case has been inscribed for hearing. — That
when the case has been inscribed for hearing before three
judges sitting in Review as an election tribunal, the Court
has no jurisdiction tosend the case back to the trial judge
in order that another petitioner may be substituted, and
that the trial may proceed upon the personal charges.—Dé-
cary vs Mousseau. IL 8 C. 228.

14. Rentiers.—Valuation roll.—Tenant.— Proprietor.—Que
la qualification des rentiers, sur la loi électorale de Québec
est personnelle et que partout les rentiers doivent 8tre ins-
crits comme électeurs sur la liste des électeurs de la muni-
cipalité oti ils demeurent et non sur celle de la municipalité
ol sont situés les immeubles pour lesquels leur rentes ont
été constitudes

Que si la valeur réelle de I'immeuble loué doit 8tre con-
staté uniquement par le rble d'evaluation, les autres faits qui-
constituent chez un locataire la qualité d’électeur peuvent
tre établies par une autre preuve, et que sa qualité de loca-
taire d'un bien fonds mentionné au rdle peut &tre prouvé
oralement ou par la production d’un éerit.

Que le fait qu'un locataire occupant tout un lot suffisant
pour le qualifier, aurait convenu de laisser & son propriétaire
certaines réserves, ne I'empéche pas d’8tre inscrit comme
électeur.

Qu’une personne qui n’est pas locataire d’un immeuble,
mais qui "occupe comme le seryiteur du propriétaire, n’a
pas la qualité requise pour 8tre électeur.

Que pour 8tre inscrit sur plainte, comme électeur, il n'est
pas nécessaire que le nom d'un propriétaire soit entré sur
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le rble d’évaluation, si la qualité de propriétaire est établi
par la production du titre, et si la valeur voulue est établie
par le r0le d'évaluation.

Que pour 8tre qualifié comme électeur, un fils de pro-
priétaire doit avoir demeuré, depuis un an, avec son pére
ou autres ascendants, possédant un immeuble suffisant en
valeur, d’aprés le rfle d’évaluation pour la qualification
foncidre des deux, mais il n’est pas nécessaire qu'il réside
sur le bien fonds qui peut méme &tre situé dans une muni-
cipalité autre que celle ot il demeure.

Que lorsqu’un nom d'électeur est entré erronément sur la
liste des électeurs, le conseil municipal ne doit pour cela le
retrancher sur la liste, mais il doit le corriger et I'inscrire
correctement.— WURTELE, J., 2 juN 1890, Jeannotte vs Cor-
poratwn Beleil. VI, 8. C. 261.

15. Becrecy of vote.—Que le secret de la votation est éta-
bli en faveur du voteur, et qu'il peut lorsqu'il réclame son
bulletin déclarer de vive voix, pour qui il entend voter sans
pour cela perdre son droit de vote.—Jerr, J., 10 pfic. 1881,
Bernard vs Brillon. I, 8. C. 121,

16. Voters list.—Que le secretaire trésorier d’une muni-
cipalité ne peut 8tre poursuivi pour le recouvrement de la
pénalité édictée par la section 88 de I'acte électoral de Qué-
bec, en cas de retard dans I'envoi d'un double de la liste
électorale au régistrateur du comté, si c’est le conseil de la
municipalité qui a causé ce retard en retenant la liste jus-
qu'aprds le délai établi par la loi, surtout lorsque le secré-
taire a envoyé la liste des électeurs aussitdt que le conseil
efit terminé 'examen de la dite liste.—Tascuereavu, J., 5
MARS 1885, Jodoin vs Archambault. I, 8. C. 323.

(Reversing the decision of Taschereau‘ J., supra). The

. fact that the electoral list was still under the consideration
of the Council, is not a valid ground of defence where a
secretary-treasurer is sued for a penalty for not transmitt-
ing a duplicate of the list to the registrar of the registration
division, within eight days after it came into force, as re-
quired by 88 Vict. (Q.) ch. 7, and the penalty may be re-
covered even where the secretary treasurer does not appear




i
hif
b

| iR
i

I
|8
i‘:
14

122 ERROR

to be in bad faith.—DorroN, Moxk, Ramsay, Tessier, Cross,
JJ., 28 nov. 1886, Jodoin vs Archambault. V,Q B. 1.,

Que le Conseil d’'une corporation municipal n’a pas le
droit de réviser la liste électorale sous I'Acte électoral de
Québec et d’y ajouter et d’y retrancher des noms sans que
des plaintes aient été déposées devant lui, et sans donner avis
aux personnes dont les noms doivent 8tre ainsi retranchés.

Que tout électeur a droit de se plaindre de cette illégalité
et d’en appeler & un juge de cette déeision du Conseil
Municipal.—Tarr, J., 28 juin 1887, Robertson vs Corporation
de la Paroisse de St. Vincent de Pawl. III, 8. C. 178,

EMPLOYER
See MASTER AND SERVANT.

ENDORSEMENT
See BANKS AND BANKING -PROMISSORY NOTE

ERROR

8. brought suit to compel V. to render an account of
the sum of $25600, which 8. alleged he paid V on the 6th
October, 1885, to be applied to 8’s first notes maturing, and
in acknowledgement of which V.'s bookkeeper gave the
following receipt :—* Montreal, October 6, 1885. Recd,
from Mr. D. 8. the sum of $2500, to be applied to his first
notes maturing, M. V. (Fred)” V. pleaded that he never
got the $2500, and that the receipt was given by his clerk
by error, and that it should be for a case of sealskins, and
not for $2500. The clerk and other witnesses were exa-
mined without objection to prove error.

That parol evidence is admissible in commercial matters
to prove error in a written receipt given by a clerk, and
that the evidence in this case proved error.—DorioN, Cross,
Basy, Bossk, JJ., 22 maron 1890, Schwersenski & Vineberg.
(Confirmed by Bupreme Court 19 8. C. R. 248).

VII, Q. B. 137.

Crrarions.—Bell & Arvton 20 L. C. J. 281.

See ACTION.
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XXIIL-~PROOF OF CLAIM--ACCOUNT BALES,
XXIV.—SAISIE ARRET,
XXV,~-SERVICES RENDERED TO A CANDIDATE IN AN ELECTION,
XXVI.—SERVITUDE.
XXVIL--STATEMENT IN DEED,
XXVIII—~STATEMENT OF ACCOUNT BY BOOK KEEPER,
XXI1X.~SUPPLEMENTAL OATH,
XXX ~TENDER OF RENT.
XXXI~TO ESTABLISH REAL RELATIONSHIP OF PARTIES TO A
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TO BE BOUND BY INDORSEMENT,
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See CARRIER—CHEQUE — COMPANY —CUSTOM LAW
DEED—ERROR — FILIATION—FOREIGN JUDG-
MENT—LARCENY AS A BAILEE—LESSOR AND
LESSEE—-MASTER AND SERVANT-PARTNER-
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SHIP — PERJURY — PHYSICIAN — PRINCIPAL
AND AGENT — PROCEDURE — PROHIBITION—
PROMISSORY NOTE—-RAILWAY - RESPONSIBI-
LITY BSALE—SUBROGATION.

1. Acknowledgement after institution of action.-Qu’un écrit
signé par le défendeur, aprés l'institution de l'action, dans
lequel il reconnait 8tre endetté envers le demandeur et pro-
met lui payer le montant mentionné dans 'action, n’a pas
d'effet rétroactif, et ne peut 8tre une preuve suffisante pour
obtenir un jugement dans 'action intentée avant la date de
’écrit, lorsque ce dernier ne reconnait pas le droit du de-
mandeur au temps de l'institution de 'action.—Grur, J., 80
ocr. 1888, Baxter vs Grau. 1V, 8. C. 446,

2. Action for asssult.—Que dans une cause en dommage
pour assaut, le plaidoyer de coupable fait devant la Cour du
Recorder dans une poursuite criminelle pour le méme as-
saut, est une admission du fait de I'assaut dont le deman-
deur peut prendre avantage dans P’action civile—Tair, J.,
18 rfiv. 1888, Fortier vs Sauvé. IV, 8. C. 30.

3. Action en séparation de corps.—Que I'aven de 1'époux
défendeur dans une action en séparation de corps, soit judi-
ciaire goit extrajudiciaire ne peut &tre admis en preuve; que
la prohibition contenue dans les articles 186, 198, 1231 C. C.
est formelle et ne laisse au juge aucune discrétion sur le
sujet.

Que P'allégué de la déclaration “the whole as confessed
and admitted by the defendant " peut 8tre rejetée sur mo-
tion.—LoRANGER, J., 28 Nov. 1884, Smith vs Wheeler.

I, 8. C. 80.

Que dans une action en séparation de corps et de biens,
la Cour ou un juge a un pouvoir discrétionnaire d’admettre
le témoignage de 'une ou de 1'autre des parties, et lorsqu’il
ne parait pas avoir de collussion ce témoignage peut 8tre
admis.—JErrf, J., 7 surLLer 1886, Moore vs Duclos.

II, 8. C. 254.

4. Action to recover penalty for non re'ilmtion.—ln an
action to recover a penalty under 48 Vie. (Q.) ch. 29, for
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non registration, the plaintiff is bound to establish not only
that the defendant carried on business under a name indic-
ating a plurality of members, but also that he failed to
register the declaration in the mode and within the time
prescribed by the statute.

As to failure to register within sixty days after the passing
of the statute, the plaintiff proved that defendant was carry-
ing on business under a firm name after the sixty days, and
further called a clerk in the tutelle office, who deposed that
he had examined the index of the registers in that office,
and that the only person of defendant’s name therein men-
tionned was registered after the expiration of the sixty days.

That this evidence was inconclusive ; that it is necessary
to prove absence of registration in any of the books of the
prothonotary’s office, and that an examination of the index
alone was insufficient ; moreover the best evidence in such
cases is a certificate of the prothonotary. — Dongrty, Parr-
NEAU, LoraNGER, JJ., 81 Max 1886, Pringle vs Martin.

II, 8. C. 285.

5. Admission of testimony to prove that debtor was granted
a delay.—The fact that an extension of time was given by a
grocer to a customer, for the payment of the grocer's account
for goods sold and delivered, may be proved by testimony,
where no writing exists which would be contradicted by
such testimony.—Jonnson, J., 29 seer. 1888, McGarry vs
Bruce. IV,8. C. 363.

6. Attorney ad litem.—That the attorney of record is only
allowed to offer his testimony in favour of his client under
exceptional circumstances ; and that the introduction of the
evidence of the defendant’s attorney as to a private con-
versation between himself and the plaintiff, was under the
circumstances improper, aud such testimony would be re-
jected by the court.—TascHEREAU, J., 10 Nov. 1888, Rielle vs
Benning. (Confirmed in appeal VI, M. L. R- Q. B, 865).

IV, 8. C. 219,

The evidence of an attorney ad litem in behalf of his
client is admissible but such testimony is repugnant to lhe
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discipline of the profession.—Monk, Ramsay, Trssrer, Cross,
Bawsy, JJ., 80 suix 1886, Waldron & White. IXI, Q. B. 375.

7. Aveu judiciaire.—To contradict a writing.—Que V’article
1284 du Code Civil qui déerdte que, dans aucun cas, la
preuve testimoniale ne peut 8tre admise pour contredire ou
changer les termes d’un écrit valablement fait, ne s’appli-
que pas A la partie qui peut admettre et avouer méme lors-
qu’elle est entendue comme témoin, que I'écrit valablement
fait ne contient pas toutes les conventions qu'elle a faites.—

Mataieu, J., 10 oor. 1886, McConnell vs Millar.
11, 8. C. 270.

8. Certificate of judge of the sessions of the peace.—Que le
certificat donné par le juge des seesions de la paix, consta-
tant qu'une caution pour la comparution d'un prisonnier
avait été forfaite par la non comparution de ce dernier, est
un acte authentique qui ne peut 8tre contredit que par la
voie de linscription en faux.—WurreLg, J., 6 MA1 1889,
Regina vs St-Hilaire. V, 8. C. 116.

9. Commencement of proof. —Admission.—In an action for
the recovery of a loan, where the defendant pleaded that
he had borrowed the money, but with the stipulation that
the principal was not to be payable untif after the lender’s
death, that the admission could not be divided to make a
commencement of proof.—WurteLE, J., 14 sger. 1891, Fa-
vret vs Phaneuf. VII, 8. C. 282.

OCiraT10N8,—Christin vs Valois 3 L. N. 59

10. Examination of consort.—That under 356 Vict. (Q)
ch. 6, sect. 9 the right to examine a consort as a witness is
conferred upon the adverse party only, and the evidence of
the husband of the transferor of a claim is inadmissible in
an action by the transferee, on the part of the plaintiff.—
TorraNoE, J., 16 JuiN 1886, Lajeunesse vs Price.

II, 8. C. 281.

CiraTioNs.—Brush v, Stephens et vir \7 L. C. J. 140—Four v. McGreevy 9 R.
L. 383~ Lareau vs Beaudry 22 L, C. J. 336—C. C. P. 252,

11, Hearsay.—The apprentice having died since the
institution of the action, and there being no other living
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eye-witness of the facts, the statement made by him to his
master, the defendant. in explanation of the circumstance
is admissible as evidence, not as absolute proof, but as
explanatory and corroborative of other circumstantial
proof.—Davinsox, J., 17 réiv. 1888, Laskey vs Lyons.
IV, 8.C. 4.
Cirarions.—Dickson, Law of Evidence in Scotland, (1887 ¢d.) § 226 — Deaqui-
ron, Preuve, p. 308—Guyot, Rép vo. Preuve—Connoly vs Woolrich, 4 L. C. J. 197

— Filion va Binette, 4 L. C. J. 36—Jousse, Ord. Civ. vol. 1, p. 243~ Lavoie vs Dra-
peau M. L. R. 3 8. C. 304

The apprentice having died since the institution of the
action, and there being no other living witness of the fact,
the statement made by him to his master, the defendant, in
explanation of what had happened, is admissible as evid-
ence when coming from the lips of the defendant himself.
—Tessier, Cross, Cuurcn, Bossf, Dongery, JJ., 26 rEs.
1889, Lyons vs Laskey. V,Q B8

O1raTioNs.—(8ame authorities as above) Bonnier, vol. 1, pp. 308 and 310.

12. Interpretation of written d t.— Admissibility of
extrinsic evidence.—That where a deed of sale sets out in
detail the various properties and goods thereby transferred,
the court cannot take into consideration any other docu-
ments between the parties, or any extrinsic evidence, but
must look at the deed alone to decide what property has
passed there under.—Jerré, J, 28 pec. 1887, Mullarkey &
MacDougall. IV, 8. C. 89.

13. of public documents.—Que la preuve des documents
publics doit se faire an moyen de copies ou extraits attestés
suivant la loi, mais non par la production du Jdocument
public lui-méme.—Schiller vs C. P. R. Co. VII, 8. 0. 174.

14. Onus probandi.—Where the defendant is sued in a
jurisdiction within which he comes solely by virtue of a
particular fact alleged in the declaration (e. g. that goods
were sold and delivered to him in the district wherein the
action is brought) and the defendant by declinatory excep-
tion denies such fact, the proof of the facts rests upon the
plaintiff.—Dorgrry, Parineav, Loranaer, JJ., 81 may 1886,
Shaw vs Cartier. II, 8. C. 282.
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‘Where to a demand for money lent, the defendant pleaded
compensation by a bon given to him by the plaintiff, which
bon was in these terms “good to W. L. Forsyth (defendant)
for $500, balance of the payment of $1,000 purchase price
of 2712ths of Anticosti, not transferable” and the plaintiff
answered specialy that the bon was not given to the de-
fendant personally but in his capacity of manager of the
Anticosti Company,—that the burden of proof was on the
plaintiff to prove the truth of the special answer.—Jonxsox,
PapiNeav, Lorawagr, JJ., 20 peo. 1887, Bury vs Forsyth.

III, 8. C. 359.

15. Oral evid —C t of proof in writing.—
Que lorsque dans un éerit signé par un créancier, il est dit
que ce créancier a déclaré et manifesté l'intention de faire
don et remise de sa créance & son débiteur, pour des causes
et raisons A lui connues, la preuve testimoniale de la remise
de la dette est admissible, cet dcrit constituant un commen-
cement de preuve par éerit suffisant.—TeLLies, J., 26 MAI
1888, Voligny vs Palardy. 1V, 8. C. 108.

16. Oath put by the Court. -Where there is no evidence
of the cause of the accident, it is not a proper case for sub-
mitting the serment supplétoire, and thus permitting the
case to be proved entirely by the plaintiff's oath.—Doriox,
Trssier, Cross, Basy, JJ., 22 ves. 1887, Sherbrooke & Short.

III, Q. B. 50.

17. Parol testimony of warranty.—Que la preuve d'une
condition de garantie dans une vente pour plus de $50 ne
peut 8tre faite par témoin.—Tessier, Cross, Basy, Caurcn,
Dougrry, JJ., 16 Nov. 1887, Tassé vs Ouimet.

III, Q. B. 312,

18. Payment of hypothecary claim.—Evidence of payment
of a hypothecary claim registered against an immovable
must be made by the production of a duley registered dis-
charge.—Tarr, J., 81 may 1887, Green vs Mappin.

III, 8. C. 393.

19. Partnership.—Que l'existence d’une société commer-
ciale peut 8tre prouvée par témoin vis-d-vis des tiers, mais
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que cette preuve n’est pas permise entre les associés.-—Pap1-
NEAU, J., 29 Nov. 1884, Rowan vs Massé. I, 8 C 177,

Orrarions.,—Troplong, edition belge, vo. Société, No. 210, 229, 230, Commen~
taires de Part, IBH—P-rdaou vol 4, No, 1009, p \nu 124—Pratt ve Berger,
4 L N. 341—de Vill du C ial, vo. Société,
No. 42— Lindley, on Pmuﬂhp. p. 94, 95, ddit. de 1873— Merlin, Questions de
Droit, vo, Société, p. 312 § | 12re colonne, et aussi Répertoire, vo Société, sect. 3 §
2arl. 2, No. 7.

A partnership cannot be proved as between the alleged
partners by oral evidence, unless there is a commencement
de preuve par écrit.—Davinson, J., 29 juix 1888, McIndoe vs
Pinkerton. IV.8.C. 101,

Orrarions,—Pratt vs Berg:r 38 L, C.J 192—Beaudry vs Laflamme, 6 L. C, J.
134 — Lemire vs Bourdeau, 12 R. L. 362 — Graham vs Bennett, 12 R, L 448 —
Rowan ve Massé, M. L. R | 8. C. 177,

20. Pass book.—Where dealings between the parties have
been conducted upon the basis of pass books held by each,
the one presumably the counterpart of the other, the one
which is produced, and which is reasonably substantiated
by testimony, must prevail, particularly in the absence of
secondary evidence founded upon the proved loss of the
other, tending to show a discrepancy.—Jounson, Dongrry,
Jurrk, JJ., 81 oor. 1885, Gaudry vs Judah. 1, 8. C, 473,

21. Pr dings in cri 1 p ion.—The clerk of
the Police Magistrate, being called as a witness in a civil
suit, was asked to state the contents of a criminal informa-
tion. This was objected to on the part of the defendant, on
the ground that the prosecution in question was not yet
terminated.

Held that the rule of the Criminal Procedure Act, 32 &
88 Vict. c. 30 5. 58 is applicable to criminal proceedings
only ; and it was ordered that copies of the proceedings in
the criminal prosecution should be furnished on payment of
the usual fees.—TorraNce, J., 13 peo. 1884, Kennedy vs
O'Meara. I, 8.0 143,

Orrarions.—Addison, on Torts, 593, 608—Bigelow's Leading Cases on Torts,
196,

22, Proof of payments under 850.—Que I'on peut prouver
par témoins le paiement de diverses sommes d’argent au-
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dessous de $50 chacune payées & diverses époques, quoique
le total excdde $50.—PariNgav, J., 17 ocr. 1887, Mayer vs
Leveillé. 111, 8. C. 190,

23. Proof of claim—Account sales.— Where appellants, by
a claim filed upon an estate in liquidation, claimed indem-
nity for an alleged loss made by them upon shipments of
cattle from Boston to Liverpool, that the account sales re-
ceived by claimants from their Liverpool agents were in-
sufficient per se to make proof of the loss.—Basy, Boss#,
Douerty, Cimon, JJ., 26 sepr. 1391, Hathaway & Chaplin.
(Confirmed by Supreme Court 15 L. N. 197).
VII, Q. B. 317,
24. Saisie arrgt.—Que I'on ne peut justifier I'émanation
d’un bref de saisie arrét avant jugement par des faits posté-

rieurs & la saisie.—JErrf, J., 12 san. 1885, DeMaisonneuve
vs Larue. L 8. C. 124,

205. Services rendered to a candidate in an election. —
Qu’une réclamation de la part d’un avocat pour services

rendus & un candidat darant son élection, telles que rédac-
tion de circulaires, d'annonces dans les journaux, pas et dé-
marches, obtention de signatures et de votes en faveur du
candidat, organisation de comités et d’assemblées publiques,
discours, etc. g'élevant & une somme excédant $50.00 ne
peut 8tre prouvée par témoins.—Maruigv, J., 16 AvriL 1888,
Ethier vs Hurteau. IV, 8, C. 36.

26. Servitude.—Que l'existence d’un héritage dominaut
non constatée par 'acte ne peut pas 8tre établie par la preuve
testimoniale —Monk, Ramsay, Tessier, Cross, Basy, JJ,
20 Nov. 1882, Mondelet & Roy. L QB9

Oirations.— Hamilton & Wail, 24 L. C. J. 49.

27. Statement in deed.—That the borrower's acknow-
ledgement in the deed, that he had received the whole
amount, might be contradicted by the lender’s admission
that she had paid the money to her notary, and the notary’s
admission that he had not paid over a portion of the amount.
Doriox, Moxk, Tessier, Cross, Basy, JJ., 22 rhv. 1887,
Webster vs Dufresne III, Q B. 43.
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28. 8 of by bookeeper.—The respondent,
by notarial agreement, leased to appelant the right to mine
for asbestos, on certain property belonging to the respon-
dent. Subsequently, the respondent agreed to reduce the
amount of royalty he was to receive ; but to what extent,
the appellant and respondent did not agree. The appellant
kept no regular books, but his son-in-law and agent, at all
events for some purposes, kept full accounts, and the ap-
pellant was in the habit of referring those who dealt with
him to this agent, and he had even paid respondent on the
statements of this agent.

That the appellant was bound by the statement of ac-
count of such agent, the amount so fixed being less than
the respondent would be entitled to under the original
agreement.—DorioN, MoNk, Ramsay, Cross, Bany, 30 sune
1886, Jeflery & Webb. III, Q. B. 147,

29. supplemental oath.—Where there is absolute proof
of injuries resulting from chemical action and of an explosion
having occurred on the defendant’s premises, and the only
eye-witness is dead, the Court will examine the plaintiff
under Arts. 1245 and 1254 C. C. and 448 C. C. P.—Davip-
soN, J., 17 rev. 1888, Laskey vs Lyons. IV,8.C. 4.

OiraTioNs.—8 Aubry et Rau, 3605 Marcadé, 243—Danty, 14— Dickson, on
Evidence § 1615—@ilbert sur Sirey, art. 1366, No. 8.

‘Where there is absolute proof of injuries resulting from

a chemical explosion upon defendant’s premises, and the

only witness is dead, the supplementary oath may properly

be administered to the plaintiff—Trssier, Cross, Cuuron,
Bossf, Donerry, JJ., 26 viv. 1889, Lyons & Laskey.

V, Q. B. 5.

30. Tender of rent.—That a tender of rent, not being a
commercial matter, cannot be proved by parol evidence.—
TorRrANCE, J., 2 JuNE 1885, MacFarlane vs Maclntosh.

I, 8. C. 451

OiraTions.—T7 Carré & Chanvean, Suppl 2183 ter.—Danty, cap. X, No. 19 p.
204—T Toullier Nos. 199, 201—3 Carré, Procédure p. 331—3 Larombidre Oblig.
C. C. 1258, p. 459, No. 16 — 28 Demolombe No. 95 p. 10—DPothier, Oblig. No.
578 — 1 Pigeau p. 432, No 5 offres reelles.

10
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31. To establish real relationship of parties to a promissory
note.—In a suit founded on promissory notes or bills of
exchange, in the investigation of facts recourse must be had
to the laws of England in force on the 30th may 1849
(C, C. 2841).

According to the laws of England parol evidence is ad-
missible to establish the real relationship of the parties toa
bill of exchange or promissory note, and the circumstances
under which it was endoresed.— WURTELE, J., 26 MARs 1891,
Northfield vs Lawrance. VII, 8. 0. 148,

Cirarions.—Story, on Promissory Notes, No. 419—Chalmers, on Bills of Ex-
change p. 206—8 Ap, Cas. P. C. p. 133 MacDonald & Whitfield.

32, To establish that indorser of & note was not to be
bound by indor t.—Parol evidence is inadmissible,
under art. 1234 C. C. on the part of an indorser of & promis-
sory note, to establish an agreement, pleaded by him, that
he would not be required to pay the note.—Jomnson, Do-
HERTY, JETTR, JJ., 29 sEPT. 1888, Decelles vs Samoiselte.

1V, 8. 0. 361.

O1raTIONS. —Scott vs Turnbull 6 L. N. p. 397—Deschamps vs Léger M. L. R.
8 8. C. 1—S8tory, on Promissory Notes, No. 479.

33, Uncertain bounds.—Claim for trees cut. — Where
persons are occupying lands which have never been marked
off by a regular survey, and one of them, instead of bring-
ing an action en bornage to settle the limits of his property,
sues a neighbour for the value of the trees alleged to have
been cut by him upon plaintiff’s land, itis incumbent on the
plaintiff to make it clear by positive testimony that the
trees were in fact cut upon his land ; and if, upon the reports
of surveyors, uncertainty exists as to the limite of the res-
pective properties, the doubt must be interpreted against
the plaintiff. In the present case, moreover, the weight of
evidence was in favor of the defendant —Dorron, Tessier,
Oross, Bosst, Dongrry, 19 Jan. 1889, Milliken & Bourget.

V, Q. B. 300.

34. valuation roll.—Qu'un extrait diment certifié d'un
rble d’évaluation d'une corporation municipale, fait preuve
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de son contenu, mais n’exclut pas une preuve contraire
d’une valeur plus élevée.—Marniev, J., 28 sanv. 1885,
Moisan vs Prevost. I, 8. C. 244.

35. valuation.—That in order to determine, for the
winding up of & partnership the fair cash value of an asset
of indefinite value, such as a phosphate mine, the Court
will have regard to the estimate set upon it by persons
experienced in the purchase and sale of mines, rather than
to the opinion of the witnesses who assign a speculative
value to the property ; and the fact that the mine could not
be worked at a profit may also be properly taken into con-
sideration.—DorioN, Moxng, Cross, Basy, JJ., 27 Nov. 1885,
Jones & Powell. L.Q. B. 499.

36. Verbal testimony.—Qu’un défendeur poursuivi pour
$1568.40, prix d’une machine & lui vendue, et qui plaide
qu'il n’a requ cette machine qu'A I'essai et que n’en ayant
pas 6té satisfait, il a informé le demandeur d’avoir A la re-
prendre, tel que convenu, peut prouver son plaidoyer par
témoins.—TascngrEAv, J., 27 rfiv. 1886, Chapin vs Whilfield.

IL 8. C. 187.

3%. wWill.—Qu'en I'absence d'une inscription en faux, on
ne peut attaquer par une preuve testimoniale rien de ce qui
concerne la solennité extérieure d’un testament authentique,
ni contredire les énonciations qui y sont contenues.—Tas-
CHEREAU, J., 81 MARs 1887, Leriger vs Daigneault.

IIL 8. C. 444.

EVOCATION

Qu'une action réclamant le premier paiement d’une ré-
partition pour la construction d’une église, laquelle réparti-
tion est payable en 12 versements annuels ne peut 8tre évo-
quée & la Cour Supérieure de la Cour de Circuit, comme
aftectant des droits futurs, ce dernier tribunal seul ayant
juridiction, — MaTaIEv, J., 18 MARs 1885, Syndics Ste- Cuné-
gonde vs Coursol. (Confirmed in appeal) I, Q. B. 894,

L 8. C. 214.

See JUDGMENT—PROCEDURE,

EXCEPTION TO THE FORM
8ee PROCEDURE.
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EXECUTION
See PROCEDURE,

EXECUTIVE POWER
See CONSTITUTIONAL LAW.
EXECUTOR

I.—DISCHARGE OF—ACTION FOR ACCOUNT.
II.—EXECUTION OF WILL,
III. <GROUNDS FOR REMOVAL FROM OFFICE,
IV.—INVENTORY.
V.—POWER TO SUBSTITUTE—LIABILITY FOR MISAPPROPRIATION
BY AGENT.
VI.—REMOVAL OF EXECUTOR,
VIL—REPLACING TESTAMENTARY EXECUTOR.
VIIL—~TESTAMENTARY EXECUTORS,

See SUBSTITUTION — SUCCESSION — LIBEL AND
SLANDER.

1. Discharge of — Action for account,.—That after a testa-
mentary executor has been discharged by a deed signed by

all the legatees, an action against him praying for an ac-
count, brought by one of the legatees who joined in the
discharge, and without asking that the discharge be set
aside, will be dismissed.—Dorron, Trssier, Cross, Basy,
Cuuren, JJ., 17 sepr. 1887, Newton & Seale.

IV, Q. B. 158,

2. Execution of will. — A testamentary executor who
has fulfilled the requirements of the will, and has left the
movables of a substitution created thereby in the posses-
gion of the tutor to the institute (a minor) has no action
against the tutor upon the death of the institute within a
year and a day from the death of the testator to revendicate
these effects for distribution among the substitutes, — the
tutor being bound to account only to the substitutes or to
the curator to the substitution. — Dorron, Oross, Cuurc,
Bossh, JJ ., 23 Nov. 1889, Marchessault & Durand.

V. Q. B. 364.
« Orrarions.—Paul Pont, Petits Contrats, vol. I p. 181, No. 372— Tvoplong, Du
Dépot et du Sequestre, No. 245 p. 186—Rolland de Villargues vo Dépit p. 348,

No. 1—Marcadé et Pont, vol. 4, p. 112, No. 148—Ricard, No. 72— Rolland de Vil-
largues, vo Possession, sec. 68.
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3. Grounds for removal from office.—Where testamentary
executors transferred the control of the estate to another
person, who paid the monies belonging to it into a bank in
his own name, and afterwards drew them out: that the
Court below exercised a proper discretion in removing the
executors from office, even without evidence of fraudulent
intention or actual dissipation of the property.—Monk, Ram-
sAY, Tesster, Cross, Basy, JJ., 21 5N, 1886, French & McGee.

II, Q. B. 59.

4., Inventory.—Que les héritiers ou légataires ne peuvent
pas, aprés plusieurs anndes, se plaindre du fait que exéeu.
teur testamentaire n’a pas fait un inventaire suivant la loi,
mais s'est contenté d’un état des biens sous seing privé, fait
par le testateur lui-m8me quelque temps avant sa mort, et
que ce fait n'est pas une raison pour demander la destitu-
tion de I'éxécuteur.—RaiNviLig, J., 81 Mars 1881, Howard
vs Yule. IV, 8. 0. 454.

5. Power to substitute—Liability for misappropriation by
agent.—(Affirming the decision of Johnson J., M. L. R. 4 8.
C. 92). That while an executrix, who is also appointed ad-
ministrator of the estate fora long term of years, has power
to substitute another person for the management of the
affairs of the estate, the executrix is bound to exercise su-
pervision over the acts of the person so appointed, and can-
not divest herself of her personal responsibility it she fails
to take all due precautions,

An executrix cannot escape liability for the misappropria-
tions commited by her agent, by simply establishing that
such agent was a notary of excellent standing in the com-
munity ; and the immunity granted to the mandatary em-
powered to substitute under art. 1711 C. C.) does not apply
to a testamentary executrix.

In the present case the executrix had acted carelessly and
without due precaution in making cheques payable to her
agent instead of to the borrowers on the proposed mortga-
ges, and in signing deeds without sufficiently examining
their contents.—Trssier, Basy, Cruron, Bossf, JJ ., 23 Nov.
1889, Low & Gemley. (Confirmed by Supreme Court 18 8.
C. R. 685). V, Q. B. 186.
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Cirarions—Speight vs Gaunt, L. R. 9 App. Cases, p. 17—22 Demolombe, No.
109— Dalloz, Rép. vol. 16, p. 1111, vo. Dispositions Testamentaires, No, 4100—
Ricard, Part 11, No. 64— Laurent, vol. 14 § 323 and 376— Learoyd & Whitely, 58
L. T. 93—2 Sourdat, Responsabilité, p. 187— Harold & Corporation de Montréal 3
L C L. J 88

6. Removal of executor.—That a testamentary executor
whose administration exhibit dishonesty or bad faith may
be removed from office. Dishonesty on the part of the exe-
cutor is shown in the present case (a) by his placing obs-
tructions in the way of the administration of the estate, in
order to favor another estate in which he has a greater in-
terest ; (b) by concealing from his co-executor a debt due by
him to the estate ; and (c) by his pleading in defence to an
action by the estate, that he had been party to an evasion
of the law, which plea, it successful, would destroy a se-
curity given to the estate —Torrance, Giui, Maraiev, JJ.,
80 wov. 1886, Mitchell vs Mitchell. II1, 8. C. 31.

(Reversing the judgment ot the Court of Review, M. L.
R. 8 8. C. 81) that the existence of a law suit between one
executor and the estate he represents, especially when there

are several executors, is not a sufficient cause for the removal
of such executor.

Art. 282 C. C. does not apply to executors chosen by the
testator.—Dorron, Trssier, Cross, Cuvron, JJ., 19 may
1888, Mitchell & Mitchell. IV, Q B. 191.

CiraTiONS ,—~C, N. 444—Nouveau Denizarl, vo Exéeution Testamentaire vol.
VIII p. 218—Dalloz et Verge, Codes annotés under 444 C. N.—II Toullier, No.
1165— Demolombe, vol. VII No. 489.

7. Replaci tary ex s.—That where a tes-
tator haa given lns testamentary executors power to appoint
substitutes, such power may be exercised, even after the tes-
tamentary executors have commenced to act.

It is not necessary that the replacement should be made
judicially unless the testator has so directed. A notarial de-
claration naming substitutes is legal and regular.—Tarr. J.,
81 oo, 1890, Kennedy vs Stebbins VI, 8. C. 456.

8. T s.—Held :—That the father of
minors, legatees under a will, cannot exclude the testa-
mentary executor from the possession of the moveable pro-
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perty of the succession, even for the use of the minors.—
Dorron, MoNk, Ramsay, Cross, Basy, JJ., 27 mars 1886,
Normandeaw & MecDonnell. IV, Q B. 319.

Cirarions.—1 Ricard, donations, part, 2 Nos. T\ et seq.—2 Bourjon part. b, ch.
11, sect, 2 et 3, Nos 14, 17,18 —1 Ricard, Don, part, 2, No, 19—8 Pothier ( Bugnet)
Don. test. Nos. 218 et seq.

EXEMPTION FROM SEIZURE
S8ee PROCEDURE.

EXEMPTION FROM TAXES

1. Educational institution.—That property occupied as a
private boarding and day school for girls where there are
numerous pupils and teachers, and no grant is received from
the municipality in which it is situated, is an educational
institution, within the meaning of par. 2 C. 8. L. C., cap. 16
sec. 17, as amended by 41 Vict. cap. 6 sec. 26, and conse-
questly exempt from municipal and school taxes.—TESsIER,

Oross, Cuurcn, Donerry, JJ., 27 Nov. 1888, Haight vs Mont-
real. IV, Q B. 353.

Cirarions.— Wylie vs City of Montreal 12 8. C. R. 384,

2. Taxes imposed by municipal by-laws for payment of
interest and creation of sinking fund for redemption of munici-
pal debentures.— Of the village of Waterloo—That taxes im-
posed by municipal by-laws for the payment of the interest
and the creation of a sinking fund for the redemption of
municipal debentures constitute a hypothec upon all the real
property of the municipality taxable at the date of the pas-
sing of such by-laws, and the hypothec continues to affect
the property even when it passes into the hands of a pur-
chaser in whose possession it would have been exempt from
taxation had he owned it at the date of the passing of the
by-laws. — Dorron, Tessier, Cross, Cuurch, JJ., 22 Nov.
1887, Seurs Jésus et Marie & Corporation of Waterloo.

IV, Q B. 20.

Orrarions —Corporation of Verdun v. Sawurs Notre. Dame | Q. B.(Dor.) p. 168
— Beaudry ve Hart 11 Q. L. R. 267.

See EDUCATIONAL INSTITUTION—TAX,
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EXHIBITS

PROCEDURE.

EXPERTS
See PROCEDURE.

EXPERTISE IN FOREIGH COUNYRY
See PROCEDURE.

EXPRESS COMPANY
RAILWAY.

EXPROPRIATION

ARBITRATION~MONTREAL-—-MUNICIPAL LAW
—~RAILWAY —RIPARIAN PROPRIETORS,

EXTRADITION

Where a commissioner has been appointed under the
Great Seal of Canada (sect. 5 of the Extradition Act. R. 8.
ch. 142), and his appointement as such commissioner has
appeared in the Official Gazette, and he is thereby * au-
thorized to act judicially in extradition matters, under the
Extradition Act, within the Province” and he deseribes
himself in a warrant of commitment, as “a judge under
the Extradition Aect,” that this jurisdiction is sufficiently
disclosed.

In examining, upon a petition for habeas corpus, whet-
her the detention of the prisoner is lawful, the court or
judge will set aside the commitment ounly if there be mani-
fest error in the adjudication. If the commissioner had
jurisdiction, and there was legal evidence before him which
might justify a committal, the Court is not called upon
to examine the sufficiency of the evidence.

If the first commitment be irregular but be replaced,
before the return of the habeas corpus, by a valid commit-
ment, the prisoner will not be discharged.

(Approving the decision of M. Rioux, 11 L. N. 823). A
statement of account, such as is received by a bank, from
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other banks, having business connections with it, and con-
taining an acknowledgement of the receipt of money to be
accounted for, is an “accountable receipt” within the mean-
ing of R. 8. ch. 165, s. 29, and the fraudulent alteration
thereof is a forgery.

A confession as to alteration of such “accountable receipt,”
made by an officer of a bank, after his connection there-
with has terminated, to a fellow-employee, no director of
the bank, being present, is not made to a person in authority ;
and when such confession is made without any inducement
being held out, and after the accused was warned not to
state anything that he did not wish repeated to the di-
rectors, it is admissible in evidence.

In a case of forgery, it is not necessary to prove the legal
existence of the bank intended to be defranded : it is suf-
ficient to prove generally an intent to defraud ; but in this
case the legal existence of the bank was sufficiently proved.

The omission, in the jurat, of the place where the deposi-
tions were taken, is not material, where the place is men-
tionned in the heading or margin, and is otherwise certi-
fied to.

The fact that an indictment for embezzlement has been
found against the accused, in the state from which he fled,
does not prevent a demand being made for his surrender
for forgery.

An alteration of a writing or “accountable receipt,” made
to cover a fraud previously committed is a forgery, though
no money was taken at that time.

In proceedings for the extradition of a fugitive, evidence
to contradict that of the prosecution is not admissible. The
accused is only entitled to show that the offence charged is
not a crime mentionned in the treaty.—Cnurcn, J., 18 Nov.
1888, Ex-parte Debaun. IV, Q. B. 145.

Orrarions.— Hurd, 363—Clnrke, on Extradition, 214—Zinz case,6 Q. L. R. 260 *
—Phelan case, 6 L. N. 261,

FABRIQUE

Authorigation to sue—When absence of authorization cannot
be invoked.— (Dorion et Cross, JJ., diss) Que le bureau
ordinaire d'une fabrique peut autoriser des poursuites pour
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le recouvrement des revenus ordinaires et, pour l'obtention
d’un titre nouvel.

Que cette autorisation n’a pas besoin d’8tre spéciale ; mais
qu’une autorisation générale de prendre des procédés 1égaux
contre ceux qui sont endettés envers la fabrique, sans spéci-
fier le nom de chaque débiteur est suffisante,

Que le défaut d’autorisation pour appeler dans une action
de ce genre ne peut pas 8tre invoqué pour la premidre fois
4 Paudition de la cause en appel, quand il n’a pas été invo-
qué dans le cours de la procédure, et que les procureurs de
I'appelante n’ont pas été mis en demeure de produire leur
autorisation.

1o.—Que l'appel en telles matidres devrait 8tre autorisé
(Semble, d’'une manidre tout aussi formelle que l'action en
premidre instance ; 20, Que le bureau ordinaire de la fabri-
que pourrait donner I’autorisation; requise pour cet appel).
—DorioN, RamgAy, Trssier, Cross, Bapy, JJ., 21 mars 1885,
Curé, Etc. de Varennes & Choquelte, I, Q B. 333.

OCirarions.—Guyot, Répertoire,vo. Fabrique— Ancien Denisart,vo. Marguilliers

Indemnity to churchwarden—Action to annul.—St. Isidore
etal. Qu'une résolution d'un conseil de fabrique décidant
de payer A un des marguilliers une somme d’argent, A méme
les deniers de la fabrique, pour I'indemniser d’un pareil
montant qu'il aurait été condamné A payer sous forme de
dommages A un tiers, en conséquence d'un délit par lui
commis dans I'exercice desa charge, est nulle, illégale et
ultra vires,

Que le fait que cette somme a été entrée dans la reddi-
tion de compte du marguillier en charge, laquelle reddition
de compte fut soumise A une assemblée des anciens et nou-
veaux marguilliers et approuvée par eux, et sans protesta-
tion de la part du contestant qui était présent & I'assemblde,
et que ce compte fut ensuite approuvé par I'évdque, ne
constitue pas de la part du contestant une ratification qui
lui enldve le droit de contester la légalité de la dite résolu-
tion, surtout lorsque ce dernier a préalablement protesté
contre la dite résolution ; que d’ailleurs cette ratification
d'un acte ultra vires serait sans valeur.
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Que dans I'action pour faire déclarer nulle et illégale une
semblable résolution il n’est pas nécessaire de mettre en
cause le marguillier en charge qui a fait le paiement sui-
vant la résolution.—Jurré, J., 81 mars 1887, Perras, vs
Curé, Etc. St. Isidore. III, 8. C. 57.

FAITS ET ARTICLES
See PROCEDURE.

FALSE ARREST

Arrest as dangerous 1 ic—Probable cause -Damages,—
That arrest and privation of liberty, under charge of being a
dangerous lunatic, although such charge does not involve
any moral turpitude, entitles the person so arrcsted to
damages, if the proceedings be taken without reasonable or
probable cause.

‘Where an information was laid by the defendant against
the person as a dangerous lunatic, without the consent or
knowledge of his friends and relative, and it appeared that
the person had always been perfectly harmless, and that de-
fendant’s apparent motive was to oust him from the house
occupied by him, which belongs to the defendant, it was
held that the proceedings were instituted, without probable
cause and damages were awarded. — JomnsoN, MarTHIEU,
WurreLg, JJ., 80 Max 1891, Généreux vs Murphy.

VII, 8. C. 403.

Cirarions.— Hope v. Evered, 17 L. R. Q. B. D. p. 338 — Fletcher v. Fletcher, 28
L. J. Q. B. 134.

Assault—Damages.—Qu’une personne qui prétend avoir des
droits sur un immeuble ne peut de son chef exercer ces
droits violemment et que le possesseur de cet immeuble a
droit de repousser cette violence par la force.

Que, sous ces circonstances si 1agresseur repoussé fait
arrBter le possesseur de I'immeuble, aprds son acquittement,
ce dernier a droit de poursuivre en dommages pour fansse
arrestation ; dans I'espdee $150 de dommages furent accor-
dés.—GrLL, J., 9 AvriL 1889, Filiatrawlt vs Prieur.

vV, 8. 0. 67.

.-
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See JUSTICE OF PEACE—-PROBABLE CAUSE-—-PRO-
CEDURE—-WARRANTY.

FALSE PRETENCES
See CRIMINAL LAW.
FAMILY COUNCIL

Composition of.—Que la composition d’un conseil de fa-
mille en partie par des amis lorsqu’il y a suffisamment de
parents, et la nomination d’un tuteur étranger, ne sont pas
des causes de nullité absolue, mais seulement relative, et
ne peuvent 8tre invoquées utilement que lorsque la chose a
été taite frauduleusement et an préjudice des droits des mi-
neurs.—LorANGER, J,, 80 mar 1884, Bangue Jacques-Cartier
vs Pinsonnault. I, 8. C 18.

Que dans un conseil de famille composé d’amis, le défaut
d'y avoir convoqné tous les parents et allies résidant dans le
district, n’entraine pas la nullité des actes de ’assemblée, si
d’ailleurs les parents n’y ont pas été systématiquement ex-
clus et si cela ne cause aucun préjudice aux mineurs.—Tas-
OHEREAU, J., 22 Nov. 1884, Caty vs Perrault.

I8 C 131,

The fact that all the relations residing in the district
were not summoned to & family council, will not render the
proceedings null where the omission to summon all the
relations was not intentional, and no prejudice was caused

’thereby to the minors.—Monk, Tessier, Cross, Basy, JJ.,
26 maY 1886, Caty vs Pervaull. IV, Q. B. 451.

QiraTions.—T7 Demolombe, Nos. 323, 328 et 329—Sirey, 1848, 1dre partie, p.
177 — Ibidem, 2¢ partie, p. 157 — Rividre, Jurisprudence, p, 317, No. 108 — Revue
Critigue, vol, 1 p. 175.

Irregularities.—Que I'ordonnance judiciaire pronongant sur
I’avis du conseil de famille, couvre toutes les irrégularités
antérieures de manidre & protéger les tiers spécialement
dans une vente de biens de mineur —TAsouerEAU,J., 22 Nov.
1884, Caty vs Perraull. 1,8 C. 131,




FILIATION 143

The order of the judge or prothonotary on the advice of

a family council covers all antecedent irregularities, so as

to protect the rights of third parties.—Monk, Tessikr,
Cross, Bany, 26 mav. 1886, Caty vs Perraull.

IV, Q. B. 451.

O1raTiONs.—7 Demolombe, Nos. 189, 190, 191, 231, 232
FERRY BOAT
See CONSTITUTIONAL LAW.
FILIATION

Illegitimate child.—Claim for i —Evid of
filiation. —Commencement of proof in writing.—Obligation of
parent deceased.—The tutor to a natural child whose reputed
father died before the birth of the child, sued the heirs of
the deceaser for maintenance. The heirs (father and mother,
and brothers and sisters of the deceased) had received
$1,200in all from the succession. The action was dismissed
by the Court below for want of proof, were upon the Court
of Review reversed this judgment and ordered the examina-
tion of the defendants on oath. It was elicited from them
that the deceased, shortly before his death, declared him-
self to be the father of the child, then unborn,

That the admissions of the defendants, showing that the
deceased acknowledged the paternity of the child, were equi-
valent to a commencement of proof in writing, and estab-
lished the filiation of the child ; and this evidence which was
expressly authorized by the previous judgment of the Court
of Review was legal.

That although the defendants inherited their respective
shares before the birth of the child, the obligation of the
father for maintenance, art. 240, C. C., devolved upon them
a8 his heirs, and as having accepted his succession.

That their obligation, in this respect, was not joint and
several,

(Mathieu, J., diss.) That the obligation to furnish ali-
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ment does not extend beyond what the heirs respectively
have received from the succession.—Jerré, GiLL, MaTHIED,
81 marx 1889, Miller vs Lepitre. V, 8. . 346.

Orrarions.—Guyol, Repert. vo- Aliments, pp. 318, 319—4 Laurent Nos. 13, 24
—C. €. 1131, 1134, 1126, 1127—Fournel, Traité de la séduction, pp. 55, 69, 83,84,
1165, 116, 198, 199, 213 -6 Toullier No. 199—Lauzon v. Connaissant, b L. C J.
99— Valiguette v. Valiguette, 8 L. N. 61—Ranger vs Chevalier, 5 L. C. R. 180—3
Laurent No. 418— Kingsborough v. Pownd, 4 Q. L. R. \1—Lizotte vs Deschencau,
6 L N. 110—Denauit vs Bawville, 1 L. N. 1492 Duranton, No. 407— Turcolte
ve Nacké, Q. L. R. 196,

Identity.—Que I'adjudicataire d'un immeuble substitué,
autorisé a garder entre ses mains partie du prix de I'ad-
judication jusqu'd I'ouverture de la substitution sous con-
dition de la rapporter lors de cette ouverture, est 1ié par la
reconnaissance faite pas ses auteurs, de 1’état civil du grevé
qui demande le rapport des deniers.—Dorron, Cross, Basy,
Cauron, JJ., 20 seer. 1887, Beaudry & Chevalier.

111, Q. B. 159,

FOLLE ENCHERE
S8ee PROCEDURE.

FORCE MAJEURE
See RESPONSIBILITY,

FOREIGN CORPORATION
See PROCEDURE—QUALITY TO SUE.

FOREIGN JUDGMENT

In an action on the exemplification of a foreign judgment,
where the defendant pleaded *that no judgment as set up
by plaintift has ever been legally rendered against this de-
fendant for any cause set up in the declaration, nor has any
judgment been rendered against him as alleged by the plain-
tiff:” that the burden of proof was on the plaintiff to es-
tablish the identity of the defendant with the person against
whom the foreing judgment had been obtained.

That where the defendant denied, not the contents of
the exemplification of judgment produced, but that he was
the person against whom the judgment was obtained, no
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affidavit was necessary. — JounsoN, Gii, Maramv, JJ.,
80 wov. 1888, Bentley vs Stock. IV.B.C. 383.

Crrarions,—Almour & Harris, N. L. R. 2 Q. B, 439—May vs Ritchie, 16 L. C.
J. 81—BStacey vs Beaudin, 9 L. N. 363.

See PRESCRIPTION.

FORGERY
See CRIMINAL LAW—EXTRADITION,

FORFEITURE OF SHARES
8ee BUILDING SOCIETY—CORPORATION,

FRANC ET QUITTE
See BALE.
FRAUD

I.—~OONVEYANCE OF REAL PROPERTY,

II.—~PERSON PURCHASING PROPERTY OF RELATIVE AND AGREE-
ING TO PAY HIS DEBTS—OOMPOSITION NOTES — OREDITOR
IGNORANT OF SUCH PURCHASE,

IH.—PRINCIPAL AND AGENT — TRANSFER OF FIRE INSURANOE —
CONTRACT—AGENT—POWERS OF.

IV.—BALE OF BOOK DEBTS.

V.—BIGNATURE TO DOCUMENT OBTAINED BY FRAUD,

See GARNISHEE — INSOLVENCY — INSOLVENT ACT
INSURANCE (FIRE) — PROMISSORY NOTE —
WARRANTY—ATTORNEY.

1. Conveyance of real property.—That an onerous deed of
conveyance of real estate followed by possession, will not be
set aside at the suit of a chirographary creditor as fraudulent
and simulated where the transferor was perfectly solvent at
the time the deed was made, through his circumstances
became embarrassed before the same was registered four
years subsequently.

That the date of the deed which was sous seing prive
might be established against a third party by legal proof,
and was 8o proved in the present case.—DorioN, Trssiur,
Onoss, Bossfi, JJ., 28 saw. 1889, Eastern Townships Bank &
Bishop. V, Q B. 216.

Orrarions.—Drouin ve Hallé 7 Q. L. R. 146,
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2. Person purchasing property of relative and agreeing to
pay his debts.—Composition with creditor ignorant of such
purchase.—That a person who buys the property of his
brother in law in order to assist him, agreeing to pay his
debte (which exceed the value of the property) may licitly
contract with a creditor who does not know of the sale, to
take less than the face value of the debt, more especially
where the creditor had previously endeavored to sell the
debt at such reduced amount, and the transaction is ad-
vantageous to him.—Monk, Ramsay, Trssier, Cross, Basy,
20 nNov. 1882, Blouin vs Brunelle. IV, Q. B. 399.

3. Principal and agent.—Transfer of fire insurance,—Con-
tact.— Agent.— Powers of. — The defendant, an insurance
broker, was the agent of two insurance companies, one of
which instructed him to cancel a certain risk in Montreal.
After asking for a reconsideration, and the order being
repeated, he complied, and then transferred the insurance
to the other company for which he was agent. He did
this without the knowledge of the insured. The same day
a fire occurred, and the loss was paid by the company to
which the insurance was transferred. In an action by the
latter against the agent, for fraudulently making them res-
ponsible for the loss.

That the transfer of the insurance was made by the
defendant in good faith, and in acecordance with the custom
of insurance brokers in Montreal, and although not autho-
rized by the insured, it was competent for the agent to act
as mandatary of the company and of the insured. —Wur-
TELE, J., 14 Nov. 1889, Connecticut Fire Ins. Co. vs Kavanagh.

V, 8. C. 262.

Cirarions.— Troplong, Mandat, No. 412— Boileuz, sur art 1992 C. N. p, 587.

The defendant, an insurance broker, was the agent in
Montreal of two foreign insurance companies, one of which
instructed him to cancel a certain risk in Montreal, which the
defendant had accepted. After suggesting a reconsideration
and the order being repeated, he complied, and he then im-
mediately transferred the insurance to the other company
for which he was agent, without informing them that the
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risk had been refused by the first company He made the
transfer, moreover, without the knowledge of the insured
and without notice to them. On the same day a fire oc-
curred in the premises insured, and the loss was paid by the
company to which the insurance had been transferred. In
action afterwards brought by the latter against the agent,
to be reimbursed the amount of the loss, which they alleged
they had paid without cause, and upon false representations
by the agent :

(Affirming the judgment of Wurtele, J. M. L. R. 5 8. C.
262). That the transfer of the insurance being made by the
defendant in good faith, before the fire occurred, and in ac-
cordance with the custom of the insurance brokers in Mont-
real, there was no fraud on his part, and he could not be
held liable.—Basy, Bossf, Davioson, Cimoxn, JJ., 16 APRIL
1891, Connecticut Fire Ins. Co. & Kavanagh. (Confirmed by
Privy Council 15 L. N. 808). VII, Q. B. 323.

Cirarions — Goodwin v, L. F. § L. Ins. Co. 18 L. C. J. 1—Tough v. Provin-
cial Ins. Co. 20 L. C. J. 168—May, on Insurance p. 137 § 135—Angell, on Fire
Ins. p. 509 § 467—Wharton Commentaries on Principal and Agent, § 56— Dunlap's
Paley on Agency p. 33 § 33 and note ~- Story, on Agency § 28,31, 210,311 et 213
~Parsons, on Contracts, vol. I p. 86—1I Bedarride, No. 1226 —IV Troplong du
Mandat, p. 383 No. 396 — Gifford v. Queen Ins. Co. 1| Hannay (N. B.) 432—
Ogden vs Montreal Pire Co. 3 U. C. C. P. 491.

4. Sale of book debts. — Qu'une personne qui a déjd acheté

A Penchére publique, d'un curateur A une faillite, les livres et

“créances du failli, et qui fait revendre ces mmes créances A
I'encan public par un encanteur, aprés avoir fait dans les
livres des fausses entrées et avoir préparé une liste fausse, y
incluant des comptes qui n’ont jamais existé ou qui avaient
6té payés, sur laquelle liste la vente publique aurait eu lien,
commet un dol suffisant pour entacher la vente de nullité ;
et que cette vente sera annulée quand méme il serait prouvé
qu'elle a eu lieu sans garantie aucune, pas méme de 1'exis-
tence des créances.—MaruiEy, J., 8 MA1 1889, Perrault vs
Tessier. . v,8.C.102,

5. Sign to d btained by fraud. —Where a
signature to a covenant of sale was obtained by deception
and misrepresentation by pretending that a condition pre-
viously objected to by the party signing had been removed
11
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from the agreement, that the agent who procured the signa-
ture was not entitled to recover the commission stipulated
in such agreement.—Davipsox, J., 19 pro. 1889, Land and
Loan Co. vs Fraser. V, 8. C. 392.

FRAUDULENT DEED

Real estate estimated tobe worth about $1200 was sold to
a person without meaus for a consideration stated in the
deed to be $8650. No money was paid, and the vendors
remained in possession. - The vendee executed a deed of
obligation and hypothec in favor of the vendors for the un-
paid instalments, Two of these instalments amounting to
$2000 were subsequently transferred by the vendors to W.
in payment of goods.

That the sale of property and the oligation and hypothec
in favor of the vendors being sithulated and fraudulent, W.
was entitled to have the deed of obligation and hypothec
from the vendee to the vendors set aside as regards him
(the vendee being a party to the suit), and to ask that the
vendors be condemned to pay for the goods as his personal
debtors.—DorroN, Moxk, Ramsay, Tessier, Cross, JJ., 9
pEc. 1884, Black & Walker. (Affirmed by Supreme Court).

I, Q B. 214.

FRAUDULENT SALE
See SALE.

FREIGHT
See SHIPPING.

FRUIT AND REVENUES
See DOWER.

FUTURE RIGHTS
See EVOCATION—PROCEDURE.

GAMING CONTRAOT

Time bargains are not necessarily illegal, nor does the
law refuse to enforce them if they are made for serious
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transactions intended to be fulfilled, although it may
happen, contrary to the expectation of the parties, that they
are not really carried out as contemplated, but from unfore-
seen causes come to be settled by differences. But, if in
contemplation of the parties, they are at their inception
intended to be speculative transactions, to be settled by
adjustment of prices according to the rise or fall of the
market; and not by delivery of the subjects bought or sold,
they become gambling transactions, and, under C. C. 1927,
there is no right of action for the recovery ot money claimed
thereunder.

‘Where brokers act for a person contracting as above to
deliver grain at a fature date (but without intention to make
actual delivery) and the brokers, having full knowledge of
the fictitious character of the traneaction, disclose no pur-
chaser or principal, they will be considered principals as
regards the party contracting to deliver, and no action will
lie by the brokers for the recovery of a deficiency upon the
transaction, — DortoN, MoNk, Ramsay, Tessier, Cross, JJ.,
22 maron 1886, McDougall & Demers. 1L, Q. B. 170.

Crrarions.— Troplong, mandat no. 30.—1 Paul Pont, Petits contrats p. 323, no.

650 in fine—Mollot : p, 389, No, 485 — Thacker v, Hardy L. R. 4 Q.B. D. p. 685
~Read v. Anderson L. R. 10 Q. B. D. p. 100,

See PROMISSORY NOTE.

GARANTEE
See WARRANTY.

GARNISHEE

In determining whether a declaration was made by a
garnishee fraudulenty and collusively, the principle appli-
cable is, that it is only when an act operates a prejudice to
legal rights that the motive can be questioned, and it is only
a party who has been prejudiced that is entitled to com-
plain. The facilitating of legal remedies by a debtor in favor
of his creditors does not amount to fraudulent collusion.
And in the present case, there was sufficient evidence of the
indebtedness declared by the garnishee, apart from the exis-
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tence or validity of the lease referred to in the case. —
Do 10w, Trsster, Cross, Basy, JJ., 26 marcn 1888, Fairbanks
& O'Halloran. 1V, Q. B. 163.

See SAISIE ARRET.

GARNISHMENT

| ’ 3 Qu’un tiers qui a regu signifiation d’une saisie-arrét et qui
b subséquemment paie ce qu'il doit au défendeur, méme en

l; payant & Phuissier porteur d’un bref d’exécution et sous la

' menace de la saisie de ses biens par le défendeur, doit 8tre
1 condamné A payer de nouveau la méme dette au demandeur
i saisissant par la saisie-arrdt. — TrLLIER, J., 28 AvRIL, 1888,
Lalonde vs Archambault. VI, 8. C. 62.

See PROCEDURE—SAISIE ARRET.

GIFT
See DONATION.

GIVING IN PAYMENT
See DONATION.

GUARDIAN
Bee PROCEDURE.

GUARANTEE COMPANY
Bce INSURANCE (GUARANTEE).

‘ H.
! *  HABEAS CORPUS

e —

| 1. Appeal from judgment of the SBuperior Court-Jurisdiction
Li ~—That the Buperior Court and the judges thereof having
concurrent jurisdiction with the Court of Queen’s Bench in
matters of habeas corpus ad subjiciendum there is no appeal
to the Court of Queen's Bench sitting in appeal from the
judgment of the Buperior Court, or of a judge thereof, in
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such matters, — Dorron, Tessrer, Crosse, Basy, Boss.
Grande Ligne & Morrissette VI, Q. B. 130,

Crrarions,—Cooper vs Tanner, 8 L. C. J, 113—Rivard vs Goulet,1 Q. L R.
174—Stoppelben ve Hull, 2 Q. L. R, 265—Reg, va Hull,3 Q. L. R. 136—Reg. ve
MeQonnell, 5 L. N 386— Exparte Ham, 6 L. N, 116—Barlow & Kennedy, 11 L.
C. J. 263—4 Pandectes Frane, p. 3286 Demolombe, p, 231, Nos. 303 et seg— 4
Lgurent, p. 367 — 2 Chardon, Puissance Paternelle, No. 18 p, 17 — Pothier, Des
Personnes, tit VI, sect. 11 =2 Toullier, Nos. 1046 et 1047—Hurd, on Habeas Cor-
pus, p. 527 sect. VIIL

2. In civil matters —Magistrate’s Court Montreal —Illegal
order of imprisonment.—That the Magistrate’s Court for the
district of Montreal, established under the authority of 32
Viet. ¢. 28, now Arts 2498 et seq. R. 8. Q. is a court of in-
terior jurisdiction.

‘Where an order made by an inferior Court, is manifestly
illégal, as where the guardian of goods under seizure is
condemned to be imprisoned until he gives up the goods or
pays the value thereof, and the value is not mentioned in
the order, the discharge of the person imprisoned under
such order, will be ordered, upon a petition for a writ of
habeas corpus.—Doriox, J., 9 sax. 1891, Ez parte Stephens.

VII, Q. B. 349.

O1rarions.—Common Bench, Reports, vol. 10, p. 8 — Gof’s case, Maule & Sel-
win, p. 326— Langlois va Normand, 6 Q. I R. 163—Fourkin et al. 16 L. C. J. 103
—Duvernay & Coté 19 L. C. J. 248— Ezparte Lavoie, 5 L. C. R. 99— Donaghue,
9 L, C. R 285,

3. Process in civil maters.—A person imprisoned undera
writ of contrainte par corpe, for failing to produce effects of
which he had been appointed guardian, petitioned for a
writ of habeas corpus, on the ground that the warrant under
which he was committed contained no enumeration of the
effects he was required to produce,

That the petitioner being imprisoned under process in
civil matters, the Court had no authority to grant a writ of
habeas corpus. C. C. P. 10562.—Dorrox. Tessier, Cross,
Basy, 22 nov. 1886, Ez parte Ward. II, Q B. 405.

8ee EXTRADITION.

Crrarions.—Ez-parte McCaffrey, 3 L. N. 106—EBx-parte Donaghue, 9 L. C. R,
p- 286,
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HOTEL-KEEPER
HARBOUR COMMISSIONERS

The jurisdiction of the Harbour Commissioners of Mont-
real within certain limits does not exclude the right of the
city to tax and control ferry-boats within such limits.—Do-
r1oN, Tessier, Cross, Basy, JJ., 26 marcu 1887, Cie de Navi-
gation de Longueuil vs Cité de Montréal. (Reversed by Supre-
me Court 15 8. C. R. 566). III, Q. B. 172.

HEALTH, BOARD OF

In any case an action will not lie against the City of
Montreal, for acts done by the central and local boards of
health established under the authority of the provincial.
legislature. — Torrancr, Maraigu, Mousseav, JJ., 4 Nov.
1886, Municipalité St. Louis du Mile End vs Montreal.

II, 8. C. 218,

' Cirarions.—Dillon's Municipal Cuq»orali»n,‘ vol. 1 No. 141.

HORSE
See LIEN—-LEKASE,

HOSPITAL
See ACTION EN DENONCIATION DE NOUVEL (BUVRE.

HOTEL-KEEPER

Where a hotel-keeper retains in his custody baggage be-
longing to a traveller during his absence from the hotel and
gives a chek or receipt therefor, it is considered a necessary
deposit, and his responsibility as hotel-keeper still subsists ;
and the value of baggage so deposited may be proved by the
oath of the traveller.

A hotel-keeper is not liable for the value of the effects so
retained in his custody when he proves that they were lost
or destroyed by inevitable accident, such as purely acci-
dental fire, in the confusion caused by which the effects
were stolen, — PaaNveo, J., 28 wes. 1891, McEhoaine vs
Balmoral Hotel. VII, 8. C. 139.

Orrarions.—Pellandva C. P. Ry M. L, R. VII, 8. C. 181 —Hogan v G.
T.R, 2 Q. L.R 142
See INN KEEPER—RESPONSIBILITY.
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HUSBAND AND WIFE

L—ACTION BY HUSBAND,
IL—ACTION BY WIFE FOR PERSONAL WRONGS,
IIL—~ACTION IN NULLITY OF MARRIAGE.
1V.~AUTHORIZATION OF WIFE.
V.—~HOUSEHOLD BXPENSES,
VI.—INSOLVENCY OF HUSBAND—LIABILITY OF WIFE SEPARATED
. A8 TO PROPERTY,
VIL—GIFT DURING MARRIAGE.
VIII.-~-MARCHANDE PUBLIQUE,
IX.—~MARRIED WOMAN,
X, ~NULLITY OF CONVENANTS 1 URING THE MARRIAGE IN RES-
PECT OF RIGHTS OF THE CONSORTS,
XI.—~PURCHASE OF NECESSARIES FOR FAMILY,
XII.~REPLACEMENT OF PROPRE — ACTION BY WIFE'S EXEOUTOR
TO RECOVER A PROPRE,
XIIl.—SEPARATION DE CORPS—(GROUNDS FOR SEPARATION—ILL
TREATMENT,
XIV —~WIFE COMMUNE EN BIENS,
XV.—~WIFE GIVING SBOURITY FOR HUSBAND’S DEBT,

See ACTION—MARRIED WOMAN —-PROMISSORY NOTE
—SEPARATION DE BIKNS — SEPARATION DE
CORPS—PROCEDURE.

1. Action by husband.—That the condition annexed to a
bequest of money to a married woman, commune en bien
that it shall not be subject to the control of her husband,
and shall be for aliment and not subject to seizure, is valid,
and an action by the husband in respect of such money will
not be maintained. — Torrance, J., 17 juxe 1885, Minto vs
Foster. I,8.0. 472,

Cirarions.—Coutume de Paris, 333—3 Grand Cout, p. 346—J. G. vo, Comm.
Colu'vpa'h, 870, 671, 572—1 Tvoplong, Mariage, No. 68—21 Laurent, No. 276,

2. Action by wife for personal wrongs.—A married wo-
man, authorized by her husband, can bring an action of
damages in her own name for personal wrongs. — Monk,
Ramsay, Tessier, Cross, Basy, JJ., 80 juix 1886, Waldron
& White. I, Q. B. 375.

Cirarions — Brodie v. Cowan T L. C. J, p. 96— Pothier vol, T p. 24.

8. Action in nullity of marriage-Costs. — Que la femme
poursuivie en nullité de mariage a droit & une provision
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pour frais du procds, et que cette provision doit 8tre propor-
tionnéde A ses besoins et aux facultés du mari.—Maraizv, J.,
4 oor. 1888, Tombyll vs O'Neill. V,8.C. 101

4. Authorization of wife.—Que le défaut d’antorisation de
la femme mariée pour ester en justice doit 8tre plaidée par
exception & la forme, et que cette informalité est couverte
par la comparation du défendeur et son défaut de I'invoquer
dans le délai de la loi.

Qu'il faut, procéder par exception A la forme, méme dans
le cas oli la demanderesse allbgue qu’elle est autorisée, et ol
le défendeur me le fait de cette autorisation. Un plaidoyer
au fond contenant ces moyens sera rejeté sur motion.

Examen de la doctrine de I'autorisation nécessaire A la
femme pour ester en justice et sur V'effet du défaut d’auto-
risation. — Torranck, Paanvero, Jerrk, JJ., 80 wov. 1880,
Thomas vs Charbonneau. I, 8. C. 253.

Cirarions, — Pothier, oblig. No. 51—8 Demolombe, minorité, titre2, Nos 658-660
p. 428 —1 Bourjon,p.16 No. 12 ch. 4, 8. | Dist. 2—1 Pigeau 160, 17,1632
Rousseau et Laisney, vo. autorisati,n maritale, Nos. 53 et 63-193— 5 Aubry et Rau
§ 472 (7°) p. 166—4 Demolombe, Mariage, titre, 2 No. 351, p. 430— Massé et Ver-
ger vol, 1§ 134 p. 244 note 67 et p. 237, not+ 4—1 Bourjon p. 579~ Dupleasis vol.
I p. 385—Merlin, Rep. vo Autor, Marit, sec. 3 § 4—2 Rousseau et Laisney, vo Au-
torisation de la femme, No. 197,

In an action against a married woman separate as to pro-
perty, where husband and wife have appeared jointly by
the same attorney, a petition by the wife to quash the writ
of attachment before judgment issued in such suit is null
and without effect, if the husband has neither joined with
her in such petition nor specially authorized her for the
purpose thereof; and the petition will be dismissed on de-
murrer.— WURTELE, J., 9 ApriL 1891, Duncan vs Foy.

VII, 8. C. 186.

5. Household expenses.—Where a wife séparée de biens
living with her husband, orders goods for the maintenance
of the family, and they are charged to her in the books of
the vendor, and her husband is without means that she is
liable for the whole cost thereof under the provisions of C.
0. 1817.—Loraxagr, J., 14 maron 1885, Merrill vs Griffin.

I, 8. 0. 335.
Crrarions.— Hudon vs Marceau, 23 L, C. J. 45.
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(Afirming the decision of Loranger, J, M. L.R.18.0.
885). Where a wife séparée de biens living with her hus-
band, orders goods for the maintenance of the family, and
the goods are charged to her in the books of the vendor,
and the husband is without means, the wife is liable for the
whole cost thereof, under the provisions of C. C. 1817, not-
withstanding the fact that by the marriage contract the
husband alone was bound to pay the expenses of the house-
hold. — Dorron, Tesster, Cross, Basy, JJ., 24 san. 1887,
Griffin & Merrill. (Same authorities as above).

1II, Q. B. 130.

6. Insolvency of husband-Liability of wife separated as to
property.—That in the absence of a special agreement, a wife
separate as to property is not responsible for rent of a house
occupied by the family during the insolvency of the hus-
band.—Jonnson, Giuy, Tarr, JJ., 81 prc. 1889, Harwood vs
Fowler. VII, 8. 0. 363.

Crrarions.— Hudon v Marceau 23 L. C J. 45— Paquette & Guertin 2 L. N. 211

~ Bruneau, & Barnes 3 L. N. 301 — Lefaivre v, Guy, 3 Dec. d' Ap, 255 —@Gibbon v
Morse, 21 L. C. J. 811.

7. @Gift during marriage.—Que le mari peut plaidera cette
demande en partage qu'il avait fait don A sa femme, durant
le mariage, des dits meubles, par personne interposée et
que cette donation est nulle, et par conséquent ces meubles
n’ont cessé de lui appartenir. — PaaNugro, J, 12 Nov. 1889,
Evans vs Evans. V,8.0. 414,

8. Marchande publique,—Que la femme séparée de biens
et marchande publique peut poursuivre en dommages pour
des faits relatifs & son commerce sans 8tre autorisée par son
mari ou par le juge.—Marnxy, J., 18 oor. 1884, Méthot vs
Dunn. L 8. 0. 224.

Que lorsqu'un demandeur reconnait dans son action la
qualité de femme séparée de biens & la défenderesse, il ne
peut ensuite contester cette méme qualité.

Qu'une femme mariée, non séparée de biens, et qui fait
commerce comme marchande publique, ne s’engage pas
personnellement, mais seulement comme commune.

Que la renonciation A la communsauté de biens que fait
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une femme en se séparant de biens judiciairement d’avec
son mari, la libdre entidrement de toutes les obligations
qu'elle a pu encourir comme commune en biens avant la
séparation.—Jerrk, J., 27 Juix 1887, Bourgouin vs Roy.
III, 8. C. 168,

Qu’un mari, dont la femme, marchande publique tient au
domicile commun un commerce sous le nom du mari seul,
et qui achdte des marchandises pour le commerce de sa
femme, mais en son nom personnel, sans que le vendeur
sache que c’est pour sa femme, est responsable du montant
vie & vis de I'acheteur.—~WurteLk, J., 20 Mmay 1890, Adams
vs. Brunel. VI, 8. C. 241,

9. Married woman.—That a promissory note, made by a
wife séparée de biens, jointly and severally with her hus-
band, is null and of no effect as regards the wite, such an
obligation being prohibited by the terms of art. 1301 C. C.
—JonnsoN, PariNeAv, LoraNGER, JJ., 81 may 1886, Chapde-
laine vs Vallée 111, 8. C. 380.

CiraTIONS.— Buckley & Brunelle, 21 L. C. J. 133—Pariseau vs Trudeau, 13 R.
L, 593,

Separated as to properly—An action to set aside a will is
not a matter of simple administration and therefore a wife
separated as to property cannot bring such action without
the authorization of her husband. *

It is not sufficient that the wite alleges in the declaration
that she is authorized by her husband. He must be a party
to the cause or give his consent in writing.

The waut of authorization is a radical nullity which
cannot be covered by the husband’s ratification or consent
given subsequently. — JoinsoN, Jerrf, Marruiev, JJ., 80
pEc. 1890, L tagne vs L tagne. VII, 8.C. 162.

Oirarions.— Troplong, Contrat de Mariage, 3* vol. No. 1410—4 Demolombe No
164 — Rolland de Villargues, vo. Acte & admini i Ferridre, Coutume de Paris,
2¢ vol. art. 224 — Guyol, Rep, vo. Autorisation— Dalloz, Rep. vo. Mariage, No. 178,
— Pothier- Puissance marit. No, 5—Dalloz, Rép. vo Cont, de mar. Nos. 1970, 1971
—Merlin, vo. Autoris. Marit. sec. 6, art. 3, § 4.

That the making of & reduction in the rate of interest
payable on a hypothecary claim, is not & mere act connect-
ed with the administration of her property, which a wife
separate as to property may do alone without the authori-
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zation of her husband, but is in reality a donation, which
is null and void unless the husband becomesa party or gives
his consent in writing.—Cross, Basy, Bossf, Dougrry, JJ.,
26 nNov. 1890, Hart & Joseph. VI, Q B 301.

Personal injuries— Right to sue for damages—Accident caused
by defect of leased premises. — In an action brought by a
married woman in this province, it will be presumed that
she is common as to property with her husband, in the
absence of proof of her matrimonial domicile or of the law
which regulates it.

(Following Waldron & Wight, M. L. R. 8 Q. B. 875). A.
married woman, common as to property, may bring an
action in her own name authorized by her husband, for
personal injuries. — Tarr, J., 28 Juix 1889, Simmons vs
Elliot. Vv, 8.C. 182,

Affirming the judgment of Tait, J. M. L. R. § 8, C. 182,
—A married woman, common as to property, or who is
presumed to be so in the absence of proof of her matrimonial
domicile or of the law which regulates it, may bring an
action in her own name, authorized by her husband, to re-
cover damages for bodily injuries.

The owner and lessor of a building is responeible for da-
mages caused by a defect in its construction, to a person
rightfully on the premises, e. g. the wife of the lessee.

Semble, where the plaintif alleges that she is separated
as to property, the defendant, if not admitting the allega-
tion, ought to deny it specially by his plea. — Cross, Basy,
Bossf, Dougrry, JJ., 26 xov. 1890, Elliot vs Simmons.

VI, Q. B. 368.

Crrarions,— Waldron & White, M. L. R. 3 Q. B. 475,

10. Nullity of covenants during the marriage in respect of
rights of the consorts.—Que la convention entre le mari et le
beau-pére que le mari et la femme vivraient sépards et que
la femme ne poursuivrait point son mari en séparation de
corps et de biens et ne réclamerait pas les droits lui résul-
tant du mariage et notamment sa part de communauté est
nulle; le mari, poursuivi en séparation de corps et de
biens, peut réclamer du beau-pdre les biens ‘mobiliers qu’il
lui avait abandonnés lors de I'arrangement, & la condition
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que sa femnie ne le poursuivrait point ; mais dans ce cas, le
beau-pdre peut lui opposer en compensation la valeur de la
pension et entretien dela femme. — Paanuero, J., 29 nov.
1889, Décary vs Pominville. V, 8. 0. 366.

Crrarions.— Pothier, Obligion, No. 628 —Demolombe, Contrats, vol, 5, No.
611, p. 378, Nos. 525, 627, 528— Desjardins & Massé 2 L. C. L. J.

11. Purchase of necessaries for family. — Qu'A défaut de
conventions, la femme, m8me séparée de biens, qui achdte
pour les besoins de sa famille et de la maison commune est
censée le faire pour et au nom du mari.

Que le marchand outre le erédit donné & la femme dans
ses livres, doit établir, an moins par une preuve de circons-
tances que la femme #’est rendue responsable personnelle-
ment lorsqu’elle n’a pas acheté en son propre nom.

Qu’en poursuivant une femme pour les choses nécessaires
A la vie, le demandeur doit alléguer et prouver que le mari
est incapable de satisfaire & ces réélamations —TrLLIER, J.,
80 wov. 1888, 1V, 8. 0.462.

Cirami088. - Hudon vs Marceau, 23 L. C. J. 49—Paquette & Guertin, 2 L. N.
211

12, Replacement of propre—Action by wife’s executor to
recover a propre. — In an action by the wife’s executors
against the husband, to recover possession of a propre
belonging to her, it is sufficient to allege that the immo-
vable in question was purchased by the wife during her
marriage with defendant, with her own money and in her
own name with the consent and authority of her husband,
the defendant. The omission to state specifically that the
immovable was a propre being purchased with the proceeds
of a propre to the wife, and in replacement of it, is not futal
to the action.

‘Where a wife purchases property in her own name and
with her own money, in replacement of a propre, a formal
acceptance by her of the replacement is not necessary.—
Tarr, J., 81 ocr. 1890, Kennedy vs Stebbins. VL. 8. C. 456.

13. Separation de corps.— Grounds for separation. — Il
treatment. —That isolated acts of ill treatment and insulting
expressions applied to a wife by her husband (a carter) are
not sufficient to justify a separation de corps, where it ap-
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pears that the wife, on the occasions complained of, pro-
voked the anger of her husband by her light behavioar and
disobedience to his reasonable command —DorioN, Cross,
Basy, Boss, JJ., 14 juiv 1890, Bonneau & Circé.

VI, Q. B. 335.

4. Wife commune en biens.—Qu'une femme commune
en biens ne peut valablement 8’obliger avec son mari qu’en
qualité de commune ; mais qu'une dette contractée par elle,
du consentement de son mari, devient une dette de la com-
munauté et, par conséquent une dette personnelle du mari,
et peut 8tre poursuivie tant sur les biens de la communauté
que sur ceux du mari.

Que la femme commune en biens ne peut pas 8tre pour-
suivie pour une dette de la communauté pendant sa durde.

Que I'obligation que contracte le mari en cautionnant la
dette de sa femme commune en biens, n’est pas un eaution-
nement, mais un véritable engagement personnel, la femme
n’ayant pu s’engager que comme commune, et le consente-
ment du mari en faisant une dette de la communauté et du
mari.—JonNsoN, Davipson, DaLorimier, JJ., 28 juiy 1889,
Perreault vs Charlebois. VI, 8. C. 311,

O1raTIONS —de Lorimier, sous art. 1301—8olon, Nullités, vol. 1, p. 5, et vol, 11,
p. 231,

15. Wife giving security for husband’s debt.—Qu’une fem-
me séparée de biens et marchande publique n'a pas le droit
d'endosser un billet regu dans son commerce, et de le trans-
porter comme sureté collatérale & un créancier de son mari ;
ce billet ne pourra servir de base en loi & aucun recours du
dit créancier contre la femme. — Tasouereav, J., 17 JaNv.
1885, Martin vs Guyot. I, 8. C. 181,

HYPOTHEC

1. Partial payment-Discharge—Qu'un débiteur hypothé-
caire qui paye une partie de son obligation, a droit d’obte-
nirde son créancier une quittance et décharge d’hypothdque
partielle.—Grwy, J., 17 oor. 1888, Christin ve Morin.

IV, 8.C. 469,
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2. Rente constituee.—Que depuis la mise en vigueur du
code civil, le tiers détenteur d’un immeuble affecté au paie-
ment d’une rente constituée, créée pour le paiement du prix
de vente, n'est pas personnellement responsable du paiement
de cette rente.

Que ce principe établi par le code civil s'étend & une rente
constituée créde par un acte passé avant le code.— Wright
& Moreau. I, Q B. 456.

Crrarions.—Coutume de Paris, arts. 99, 100— Loyseaw, Traité du Déguerpisse-
ment, liv. 2, ch. 6— Merlin, Quest. de Droit,vo Arrérages § 1—9 Demolombe, 217,

See PRIVILEGE OF BUILDER-REGISTRATION-SALE.
HYPOTHECARY AOTION

8ee ACTION—PRIVILEGES AND HYPOTHECS —PRES-
CRIPTION—REGISTRATION.

ILLEGAL ARREST

Where the respondent converted to his own use certain
straw bought by him with money furnished to him by the
appellant and intended for the appellant’s benefit, that there
was probable cause for his arrest.

‘Where a person lays an information before a justice of
the peace, that a crime has been committed for which such
justice has general jurisdiction, and the justice grantsa
warrant, upon which the accused is arrested, but he is
afterwards discharged upon the ground that the justice had
| no authority in that special case, the complainant, if he had
5 | probable cause, is not liable in damages for illegal arrest
J! and imprisonment, — Monk, Ramsay, Trssier, Cross, Basy,
.

25 3AN. 1886, Copeland & Leclerc. 11, Q B. 365.

|
B Orrarions.—Addison, on Torts p. 571, 673, 719. Abrath v N. E. Ry Co. L. R.
| 11 Q. B. D. 440.

ILLEGITIMATE CHILD
See FILIATION,

IMMORAL CONSIDERATION
See CONTRACT.




IMPUTATION OF PAYMENTS

IMMOVEABLE

Que le propriétaire d'une bétisse ou autres améliorations
faites sur le terrain d’autrui peut, par 'enregistrement, ac-
quérir une hypothbque sur ces améliorations.

Que ces améliorations sont immeubles. — PraMoNDON,
Bouragors, LoraNGER, JJ., 4 oo 1885, Prud’homme vs Scoll.

II, 8. C. 63.

Orrarions.—32 Marcads, p. 341,

8ee PARTNERSHIP,

IMPROVEMENTS

See COMMUNITY —CROWN — IMMOVEABLES - SERVI-
TUDE.

IMPUTATION OF PAYMENTS

I.—LIABILITY OF ACCEPTOR
I1.—-NOTE DISCOUNTED BY BANK-WHEN HELD TO BE PAID.

III.—~NOTE GIVEN A8 FRAUDULENT PREFERENCE-KNOWLEDGE BY
TRUSTEE.

IV.—~PAYMENTS IMPLIED FIRST ON THE INTEREST.
V.—PrOMISSORY NOTE-COLLATERAL SECURITY.

1. Liability of acceptor,—J., a customer of the Exchange

Bank, respondent, discounted with that Bank appellant’s
acceptance. When it fell due, appellant failed to pay it, and
the Bank charged it to J.’s account, who, at the time, owed
the Bank a small balance, which balance was augmented
by subsequent transactions, wherein nevertheless if the cre-
dits were imputed to the earliest indebtedness, the balance
due when the acceptance matured would be more than
covered. The Bank retained p ion of the acceptance
and brought this suit against appellant, the acceptor, to re-
cover its amount. Appellant pleaded payment and com-
pensation.

That the Bank was entitled to recover from appellant the
amount of his acceptance, and that appellant was not dis-
charged by the credits in the Bank’s account with J. —
Dorron, Trsster, Cross, Basy, Cnuron, JJ., 17 serr. 1887,
Goodall & The Exchange Bank. III, Q. B. 430.
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2. Note discounted by bank—When held to be paid.—That
the rule contained in art. 1161 C. O. (that the imputation
of payment is made upon the oldest debt) applies to an ac-
count between & bank and a customer ; and so, where the
amount of a note discounted by a bank for the endorser was
charged on maturity to the endorser’s account, and the de-
posits subsequently made by the endorser, as shown by the
books of the bank, were more than sufficient to cover his
indebtedness to the bank at the time the note matured, such
note must be held to have been paid, and the bank has no
action thereon against the maker who has paid the endorser
(but without obtaining possession of the note); and the fact
that the endorser's aggregate indebtedness to the bank has
continued to increase does not affect the question of payment
of the note referred to, in the absence of a reserve of re-
course by the bank thereon.—Dorion, Trssrer, Cross, Basy,
JJ., 21 san. 1887, Cleveland & Exchahge Bank.

III, Q. B. 30.

CrraTions, —4 Aubry et Rau § 320 p 167—Dagle v Gaudette 20 T. 134,

3. Note given as fraudulent preference-Knowledge by
trustee. — Where J. R., trustee to an insolvent estate, is
member of a firm holding insolvents' note, given it in illegal
preference, and where the purchasers of the estate having
appointed the insolvent, their agent, for the purpose of rea-
lizing its assets, the latter pays the proceeds to J. R.

On suit brought by trustee esqualité against purchasers
for balance of price, that the moneys so paid will be imput-
ed on account of the debt due trustee by purchasers.

That the knowledge by J. R. of the illegal preference
which came to him as a member of the firm is a knowledge
by him in his capacity of trustee. — Dorron, Tesster, Cross,
Cururon, JJ., 22 Nov. 1887, Ross & Pawl. IIL, Q B. 299.

4. Payments impied first on the interest.— Where the
credits for each year, in an account current, are in excess of
the amount of interest charged for the year, it cannot be
pretended that compound interest has been charged, inas-
much as (under C. C. 1150) payments made by a debtor on
account are imputed first on the interest.—Dorion, Monk,

Cnoss, Basy, 26 may 1886, Dudley & Darling.
II, Q. B. 458,
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5. Promissory note.—Where a bank took a note endorsed
by a customer as security for past advances amounting to
about $10,000 and after the matarity of this note, deposits
amounting to more than $100,000 were passed to his credit
in the books of the bank.

That in the absence of any special imputation of payments
or reserve as to the application of the subsequent deposits,
these deposits were to be imputed in payment of the oldest
debt, and the customer's liability at the maturity of the
collateral security being more than paid by the subsequent
deposits, the collateral was discharged, and bank's action
against the maker and first endorser of said note would be
dismissed. — Dongrty, J., 14 MaY 1887, Ezchange Bank vs
Nowell. 11, 8. C.129.

OCirarions.—Cleveland & The Exchange Bank. M. L. R. 3 Q. B. 30.

INCORPORATED CITY
See PRESCRIPTION,

INDIANS—INDIAN ACT

That the rights of indians are regulated and determined
by the Indian Act, (R 8. C. ch. 43),and not by the common
law, which does not apply to them.

That a tutor, to an indian minor, should be appointed
through the ministry of the superintendent general of In-
dian affairs, as indicated in eaid act. (sec. 20 subsec. 8) and
such tutorship conferred by the prothonotary in the ordi-
nary way, is of no effect. — Tascurreav, J., 14 Aprin 1891,
Tiorohiato vs Toriwaieri VII, 8. C. 304.

That the sections of the Summary Convictions Act, 2 R.
8. ¢. 178, relating to appeal are applicable to convictions
under the Indian Act, 1 R. 8. ¢. 48.

That except as to objections upon the face of the record,
the respondent ought to begin.

That an exeeption contained in the clause enacting the
oftence ought to be negatived, but if it be in a subsequent
clause or section it is matter for defence and need not be
negatived ; but this would not necessarily make the con-
victionlilzlegnl (2 R. B. C. 108, sec. 88,
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That in the circumstances of this case, Montour (the In-
dian to whom liquor was supplied) was & witness other
than the informer or prosecutor.— Davipsox, J., 19 peo.
1887, Exz parte Lefort. I1I, 8. C. 298,

Oirarions.—R v. Hall | T. R. 320—Steel v. Smith, | B. and Ald, 94— Dwarris
on Stat. 119,

See PROCEDURE.

INDICTMENT
See CRIMINAL LAW.

INEVITABLE ACCIDENT
See RESPONRIBILITY.

INJUNCTION

I.—DISPUTED TITLE,
I1.—INJUNOTION AGAINST MINOR—ACTION EN DENONCIATION DE
NOUVEL (EUVRE.
11, —POLLUTION OF RUNNING WATER,
IV.—~To0 PREVENT ENCROACHMENT-~-BOUNDARIES NOT DETERMINED
~BORNAGE.

See DAMAGES — NUISANCE — NAME — MUNICIPAL
LAW — PATENT — PROBABLE CAUSE-RAIL-
WAY.

1. Disputed title.—The Court will not, as a general rule,
decide a question of title upon a writ of injunction, more
especially, when there is a third party interested (here the
Government of Quebec) who is not a party in the cause.—
Dorron, Tessier, Cross, Basy, Cuurcn, JJ., 28 sepr. 1887,
Gilmour & Paradis. II1, Q. B. 449,

2. Injunction against minor — Action en dénonciation de
nouvel cuvre.—That the provisional injunction or restrain-
ing order is assimilated to the writ of mandamus, and exists
in our law in cases other than those specifigd in the Act. 41
Viet. cap. 14 (Q).—Loraxagr, J., 80 oor. 1888, Crawford vs
The Protestant Hospital. IV, 8. 0. 215.

See ACTION EN DENONCIATION DE NOUVEL (EUVRE.
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3. Pollution of running water.—That where the proprietor
of a tannery, for the purposes of his industry, makes such use
of a private watercourse as to render the water unfit for
domestic purposes and dangerous to health, and to deprive

hd 3 0 *
proprietors of land bordering on said stream of the use and
enjoyment of same, damages will be granted against him.

Under the above circumstances, the Court will grant an
injunction against such use of stream.—Jonxsox, J., 30 ocr.
1886, Weir vs Claude. IL 8. C. 326.

Crrarions,—0C. C. L. C. 549 550—C. N. 690 691—Coutume de Paris art. 186
—Coquille, sur Nivernais, tit. des maisons — Guyot, Rep. vo. Cours d eau—Nouveau
Denizart vo. Cours d'eau p. 651, no 3—Sirey. C. N. art. 644 — Ma'eville vol Il p
101 X7 Demolombe pp. 43, 206— Lalaure, Trait¢ des Servitudes p. 654 —Garnier
Regime des Eauz vol. I p. 202, vol 111 p. 18. — Proudhon Domaine publie, vol IV
p. 187 — Demante, vol I p. 573 — Duranton, vol V p. 159 — Masse et Verger, sur
Zachy vol 11 p. \51—1III Aubry et Rau p. 10, 51 — Daniel, Cours d'eau vol 11 p.
112-18—Dalloz, Rep. Gen. vo, Servitude ch. 4 § 19-80 — Angell, Watercourse s
136—Coulson & Forbes, Waters p, 160—VIT Laurent 354 —Minor & Gilmonr I.X
L. C R 115 — Allen's Reports vol X111 p. 103 — Bigelow, Leading Cases, 465—
Addison, Law of Torts (1874) p. 33 — Addison, Law of Torts, 117 — Cooley, on
Torts, 46 — Daniel vol II p. A16 — Pardessus, Servitude vol Ip 130—Coulson &
Forbes, Waters p. 160—Marcadé p. 354— Pard. ssus, Servitude, vol I par. 65.

The appellant and his predecessors had from time imme-
morial, carried on the business of tanning leather in COte
des Neiges, that being the principal industry of the village.
A small stream, which runs through the lands of both par-
ties, and which was partly used as a drain received certain
noxious substances from the tannery. The respondent, who
had, within a few years acquired a lot ten or fifteen arpents
lower down,—and with knowledge of the industry long es-
tablished in that place,—compluained of the pollution of the
stream by the substances from the tannery and asked for
an injunction. There were others proprietors between the
parties, but the respondent alone complained of the nuisance.
The effect of the injunction, if granted, would be to destroy
the principal industry of the locality.

(Reversing the judgment of the SBuperior Court M. L. R.
28 C. 826). That the appellant was not entitled to the
injunction.—DorroN, Tessier, Cross, Cuuvron, JJ., 20 June
1888, Claude & Weir. (Jgt. in appeal confirmed by Supreme
Court 16 8. C. R. 575). IV, Q B. 197,
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Crrarions.—Allen's Reports vol 13 p. 103 — Bigelow, Leading Case— Addison,
Lavw of Torts, p. 33 edit. 1874 et p 117—Cooley, pp. 46 et 41—7 Marcadé 367—
Daniel vol, 3, pp. 418, 417, 411—Pardessus, Servitudes, vol. \er, p. 130, Nos. 54,
65, 86 et 91— Macarel, Ateliers dangereuz, p. 16— Lalaure, Traité des Servitudes,
p. 654—8t. Charles & Doutre, 18 L. C. J. 258— Proudhon, Domaine Public, vol. 4,
No, 1240—2 Aubry et Rau, \94—Rolland de Villargues, vo. Voisinage, No. 5—6
Laurent, 195—12 Demolomle, p. 150, No. 658.

4. To prevent encroachment.—That the remedy by writ
of injunction does not lie where another adequate remedy
exists; and so, in the case of a dispute between adjoining
proprietors of mining lands where an encroachment is com-
plained of, and it appears that the limits of the respective
properties have not been legally determined by a bornage,
an injunction will not lie to prevent the alleged encroach-
ment the proper remedy being an action en bornage, — La-
00sTE, Bany, Bossk, Wurterg, JJ., 26 sov. 1891, Anglo
Continental & Emerald Phosphate. VII, Q. B. 196.

Orrarions.— High, on Injunctions vol I p. 7, sec 8—White & Whitehead 7 L. N,
p. 292—Delaney & Guilbault 19 R. L p. 544 — Robertson & Stewart 13 L. C. R.
p. 462— Harbour Commissioners vs Hall 5 L. C. J, 1 56— Fruser vs Gagnon 4 Q. L. R,
881—Lacroiz v Ross \1 Q. L. R. 18— Milliken v Bourget M. L. R 5 Q. B. 300—
Black v Stoddard 4 I N. 283 —Pigeau (2nd edit) p. 481 — High, on Injunctions,
No 329, 730, 371, 732, 736— Kerr, on Injunctions, p. 204

INJUNCTION

1. To prevent use of buildings a hospital. - That a munici-
pality, which has no right of ownership in buildings situate
within its limits nor any control thereof, is not entitled to
obtain an injunction to prevent the use of such buildings
for a particular purpose, which is not shown to be in con-
travention of any by-law of the municipality or dangerous
to the inhabitants thereof —TorraNCER, MATHIEU, MoUSSEAU,
JJ., 4 Nov. 1885, La Municipalité du Village St. Lowis du Mile
End vs la Cité de Montréal. II, 8. C. 218.

INJURY RESULTING IN DEATH
See PRESCRIPTION.

INN KEEPER

1. Lien on effects of guests.—The line of a hotel keeper
on the effects of a guest under 89 Vict. (Q.) ch. 23, exists
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only for the price of board, and does not extend to charges
for the custody of eftects left behind by the boarder in the
hotel on his departure.—Dongrry, PApINEAU, LORANGER, JJ.,
80 JaN. 1886, Ferguson vs Riendeau. 11, 8. C. 136.

"That the lien of a hotel keeper on the baggage and effects
of his guest, for the price of food and accommodation,
extends to goods belonging to third persons, brought into
the hotel by the guest with their permission express or
implied. — Tascuersav, J., 5 marcn 1890, Marcuse vs
Honan. VI, 8. C. 184,

Cirarions.—Fogarty v Dion 6 Q. L. R, 163

2. Traveller.—A person who furnishes a room in a hotel
and lives there during two months cannot be considered a
traveller and therefore the innkeeper has no action for in-
toxicating liquors furnished to him (C. C. 1481.—Dongrry,
Parineav, Loranagr, JJ., 80 san. 1886, Ferguson vs Rien-
deau. 11, 8. C. 136.

See HOTEL KEEPER.

INSANE ASYLUM
See TAXATION.

INSCRIPTION FOR ENQUETE
See PROCEDURE.

INSINUATION

See DONATION.

INSOLVENT ACT OF 1864

Que la faillite du débiteur, en juillet 1865, accompagnée
d’un bilan ol la créance est portée par le failli, mais avee
le nom d'un créancier autre que le eréancier véritable, sus-
pend la prescription durant tous les procédés en liquidation
forcée et que le créancier véritable, ou son cessionnaire,
peut, en 1885, 20 ans plus tard, et 22 ans aprds I'existence
de la dette prescriptible par 5 ans comme dette commerciale,
mais avant la liquidation finale de la faillite, produire va-
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lablement une réelamation qui lui permette d'tre colloqué
avec les autres créanciers, — Paanveno, J., 830 pfo. 1889,
Stephen & Fair & Seath & Hagar. V, 8. C. 426.

Cirar ons.— Troplong, Prescription, No 616 et 618— Marcad sur art, 2248 O,
N.vol12 No, X§ 178 p. 208 — 2 Aubry & Rau § 215 No 2. p. 354 et 355 —
Clarke's Ins. Act. 1875, sect. 61 p. 194.

Reversing the judgment of Pagnuelo, J., M. L. R. 5 8.
C. 426 (Dorion, C. J. and Cross, J. diss.) That the claim
filed by the respondent on the insolvent estate of John
Stephen was not legally established by the evidence which
was as follows :—(1) that the claim was mentioned by the
insolvent in his bilan, but under a different name ; (2) affi-
davit of claimant filed with his claim, and copy of transfer
to him from Francis Stephen ; (3) evidence that claimant
consigned goods to Francis Stephen who handed them over
to John Stephen, the insolvent. — DorioN, Cross, Basy,
Bossk, Dougrry, JJ ., 24 seer. 1890, Hagar & Seath.

VI, Q. B. 394,

INSOLVENT ACT OF 1875

1. Judgment obtained in fraud of creditors—Sale en bloc
— Notice—Prescription — Intervention. — John Stephen, in
1865, became an insolvent under the Insolvent Act. of 1864.
The principal asset was the share to which he would become
entitled on the division of his deceased father’s estate, which
division was not to take place until the youngest child be-
came of age (in 1881). In the meantime the insolvent’s
share of the revenues accumulated in the hands of the exe-
cutors, and was at the disposal of his assignee, but was not
claimed by him and remained in the hands of the executors.
John Stephen obtained his discharge, and long afterwards,
in 1879, made an offer of ten cents on the dollar for his estate.
This offer amounted to about $3000. At this time there
was nearly double the amount of accrued revenues in the
hands of the executors. The offer was accepted by a-resolu-
tion of creditors at a meeting which was called without
specifying the object in the notice thereof, and creditors who
were themselves insolvent attended and voted. An order of
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the Insolvent Court was obtained on the 17th April 1879,
ordering the assignee to carry out the resolution, and the
estate was then reconveyed to John Stephen who paid the
tew cents out of the accumulated revenues and retained the
surplus. He subsequently, in 1881 sold his share of his
tather’s real estate to his brother George C. Stephen, the
appellant, for $5,000. On a petition by a creditor to the
Insolvent Court to revoke the judgment of 17th April 1879,
a8 having been obtained fraudulently, the assignee not hav-
ing disclosed the true possession of the estate :

HeLp—That the Insolvent Court had jurisdiction to en-
tertain the petition and revoke the judgment of the 17th
April 1879, and that an action at law to set aside the eale
of the estate was not necessary.

That the prescription of one year under art. 1040 C. C.
did not apply, as John Stephen, having obtained his dis-
charge before he purchased the estate, was not a debtor.

That the judgment of the 17th April 1879 should be re-
voked, the resolution of creditors authorizing the sale en
bloe being illegal, the meeting not having been called in
accordance with s, 88 of the Insolvent Act of 1875, and the
assignee having concealed the true position of the estate.

That the intervention of George C. Stephen was un-
founded, his purchase of his brother's share of the real
estate not being impugned by the present proceeding.—
DorioN, MoNk, Ramsay, Tessier, Basy, JJ. 27 wov. 1885,
Stephen & Hagar. IV, Q. B. 299.

2. Official assignee continued as creditors’ assignee.- W here
an official assignee under the Insolvent Aot of 1875, has
taken possession of an insolvent estate in that capacity, and
subsequently the creditors have appointed him assignee to
the estate without exacting any further security, and while
acting as assignee of the creditors, he makes default to ac-
count for monies of the estate, that the creditors have re-
course upon thebond given for the due performance of his
duties as official assignee. — Moxk, Ramsay, Tessier, Cross,
Basy, JJ., 27 May 1885, Dansereau & Letourneuxz (Affirmed
by Supreme Court 12 8, C. R. 807). I, Q B. 357.

Urrarions.—Clark Treatise on the Insolvent Aet. p, |36 — Church ve Cousing,
28 Q B. U, c b40.
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3. Notice of application for discharge of insolvent.— Qu’un
failli sous la loi de faillite de 1876 n'était tenu de douner
avis de sa demande de décharge qu’i ses créanciers au mo-
ment de sa cession de biens et non aux cessionnaires subsé-
quents de ses créanciers.—TascuereAv, J., 10 AvriL 1886,
Girouard vs Dufort. 11, 8. C. 179.

INSOLVENT CORPORATION

1. Execution of order of Ontario Court.—That under 45
Viet. (D) ch. 28 s. 86 the courts in the Province of Quebec
will enforce an order for the execution of a judgment issued
from a competent court in Ontario, in like manner as if it
had Been issued from a court in Quebec.—~Maturzy, J., 16
JUNE 1886, Queen City Refining vs Williamson. 11, 8.C. 425,

2. Intervention by liquidator of insolvent corporation.—
The liquidator of an insolvent corporation is entitled to in-
tervene in an action by a creditor against a shareholder of
such corporation for unpaid calls.—Loraxagr, J., 26 juNe
1885, Banque d' Hochelaga vs Garth. II, 8. C. 201.

3. Preferential payment—Restitution. — The provisions of
45 Vict. (D) ch. 23 override any rule as to insolvency con-
tained in the Civil Code ; and therefore only payinents made
by an insolvent corporation within thirty days before the
commencement of the winding up order (s. 75) i. e. the date
of the order made by the Court for the winding up (s. 18)
can be recovered by the liquidators,

In any case, a deposit of money made with a bank on the
day and at the very hour when it suspended payments, may
lawfully be returned to the depositor.—TorrANCE, MATHIEU,
Mousseav, JJ., 80 san. 1886, Ezchange Bank vs Montreal
Coffee. II, 8.C. 141,

INSOLVENT BANK

The respondent having funds to his ereditin a bank which
had suspended payment drew cheques on the Bank for va-
rious sums. These cheques were pted by the bank on
the same day and the respondent then for valuable consi-
deration, disposed of them to various parties who were paid
the respective amounts by the bank by credits or otherwise.
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That the bank had no action against the respondent to
recover the amount of the cheques so paid, their recourse, if
any, being against the parties to whom they had paid the
money.—DortoN, Ramsay, Cross, Basy, JJ., 22 Nov. 1886,
Ezchange Bank & Hall. 11, Q B. 409.

Cirarions.—Daniel, vol 2 p.643— Brown v Lockie, A3 IU 501 — Parsons, on Bills
and Notes, vol 2 p, 59— Morse, on Banking p. 249, 257, 260 and 275— Hopkinson
v Foster 19 L. R. Eq. p. T4—Daniels, ol 2 p. 661— Wharton vs Walker, 4 B. &
C. 463 —Yates v. Bell 3 B. and Ald. 643 — Schraeder v Central Bank 34 L, T R
735 anl 24 W. R. T\ — Parsons, vol. 3 p. 60 — Foster vs Bank of London, 3
Foster and Finlayson, 314 —Addie vs National Bank 45 N V., 135 — Daniels, on nego-
tiable Instruments, vol. 3, p. 636,

INSOLVENT TRADER

The fact that an insolvent trader has made a voluntary
assignment of his estate, does not justify his departure from
the country without the consent of his creditors. It is his
duty to be present, in order to give such information as may
be required for the realization of his assets, and his de-
parture without explanation is ground for the issue of a
saisie-arr8t before judgment. — Dorion, Ramsay, Trssier,
Cross, Basy, JJ ., 80 juxe 1886, Heyneman & Harris.

11, Q. B. 466,

INSOLVENCY

1.—~ABANDONMENT OF PROPERTY.
II.—~ACTION AGAINST INSOLVENT.

IIL.—APPOINTMENT OF PROVISIONAL GUARDIAN,

IV, —BILL 0F EXCHANGE—ACCOMMODATION BILL—INSOLVENCY
~—COMPENSATION.

V.-~BOOK 0OF ACCOUNT,

VI.—OLATM AGAINST INSOLVENT—NOTES AND GOODS HELD AS
COLLATERAL SEOURITY—OOLLOOCATION,

VIL—~OOMPANY IN LIQUIDATION.

VIII,~OURATOR —AUTHORIZATION TO SUE

IX.—DISTRIBUTION OF ESTATE—PRIVILBGE—WINDING UP ACT

—DEPOSIT WITH BANK AFTER SUSPENSION,
X.—ESTATE RECONVEYED TO INSOLVENT,

XL —FRAUD—BALR OF INSOLVENT RSTATE BY AsSIGONEE—COL-
LUSION BETWEEN PERSONS WHO HAD TENDERED—DIsTRI-
BUTION OF AMOUNT RECOVERED AS DAMAGES,

XIL—INCORPORATED COMPANY~ WINDING UP ORDER,
XIIL—LESSOR AND CURATOR,
XIV.—~MORTGAGE GRANTED BY INSOLVENT TRADER,
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XV.—~L.QUIDATOR— PETITION FOR DISCHARGE,
XVI[.—PAYMENT BY INSOLVENT IN FRAUD OF CREDITORS — AC
TION OF CREDITOR.
XVII,—PRIVILEGE OF UNPAID VENDOR-—-DELAYS,
XVIIL ~PROMISE OF SALE— NOT ACCEPTED UNTIL AFTER INSOL-
VENCY OF PROMISSOR.
XIX.—PROPERTY AOQUIRED BY INSOLVENT AFTER MAKING AN
ABANDONMENT.
XX —SALE BY ASSIGNEE.
XXI.—SALE OF DEBTS—~BOOKS OF ACCOUNT.
XXII,—SALE OF IMMOVABLES —DISTRIBUTION OF PROCEEDS,

See ASSIGNMENT-—BANK AND BANKING—BUILDING
SOCIETY —CAPIAS — COMPENSATION — INSUR-
ANCE (LIFE)—PRINCIPAL AND AGENT--PRO-
CEDURE—PROMISSORY NOTE- SALE—SURE-
TYSHIP—NAVIGATION,

1. Abandonment of property. — Que la cession de biens
mentionnée & 'art. 763 et suivants du C. P. C. et au statut
de Québec, 48 Vict. ch. 22 nes'applique pas A la lignidation
des biens d'une succession appartenant & des mineurs ; que,
par suite, une cession de biens ainsi faite par une tutrice es-
qualité pour ses enfants mineurs insolvables, & la demande
d'un créancier, est illégale et doit 8tre mise de cOté.—Ma-
THIRU, J , 29 MARrs 1887, Tourville vs Dufresne.

I1I, 8. C. 288.

Que la disposition de la loi sur la cession de biens qui dé-
clare toutes les procédures suspendues et que les frais faits
par un créancier, aprds qu'il & eu connaissance de telle ces-
sion, ne peuvent 8tre colloqués sur les biens du débiteur, ne
prononce pas la nullité absolue de ces procédures, et n'em-
péche pas les tribunaux, suivant les circonstances, de per-
mettre la continuation des procédés commencés —Maruigv,
J., 21 wov. 1888, Thompson vs Kennedy. IV, 8. C. 443.

Where the curator to an abandonment has been duly
authorized to contest a claim upon the estate of the insol-
vent, the Court will not upon the contestation of the claim,
revise the judgment authorizing the carator to contest.—
Trssier, Cross, Basy, Bossé, Dongrry, JJ., 22 seer. 1890,
McFarlane & Fatt. VI, Q B. 251.

2. Action against insolvent.—Que rien n’empéche un cré-
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ancier de prendre un jugement contre son débiteur, quand
méme celui-ci serait sous I'effet d’une loi de faillite et n'au-
rajt pas encore obtenu sa décharge, et un plaidoyer A I'en-
contre de I'action du créancier ne contenant que 'allégation
de cet état de faillite sera rejeté sur réponse en droit.—Tas-
OHEREAU, J , 29 JaN. 1886, Canadian Mutual vs Blanchard.
11, 8. C. 61.

3. Appointment of provisional guardian.—That the pro-
visional guardian appointed to property judicially abandoned
must be resident within the Province of Quebec.

The decision of the Prothonotary appointing a provisional
guardian may be revised by the court or judge.

Where the interests of the provisional guardian appointed
by the prothonotary are adverse to those of the creditors
generally, his appointment may be set aside —Davinsox, J.,
15 yury 1887, McDougall vs Mec Dougall. IIL, 8 C 148,

Cirarions.—Bate vs Lang, 9 L. N. 393.

4. Bill of hange — A d bill — Insolvency —
Compensation.—On the 26th June 1888, the defendants ac-
cepted G's accommodation draft for $249.75 at three months.
On the 2ith July 1883, the defendant purchased goods
from G. to the amount of $215.00. On the 26th July 1888,
(. made a judicial abandonment for the benefit of his cre-
ditors. On the 28th September 1888, the defendant paid
the accommodation draft.

In a suit by the curator to G’s estate for the recovery of
the $215 price of goods, defendant pleaded that he was
entitled to compensate this sum with the amount he had
paid on the draft for G's accommodation.

That the judicial abandonment definitively settles the rela-
tive position of the insolvent and his debtors and creditors.

That, from the date of the abandonment, all the unsecured
creditors acquire the right to be paid by contribution out
of the proceeds of the debtor’s estate.

That compensation cannot take place to the prejudice
of rights acquired by the insolvent's creditors by reason of
the abandonment and therefore that creditors are without
right of compensation for claims maturing after the aban-
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donment.—peLoriMIER, J., 22 JuNE 1889, Riddell vs Goold
V.8.C. 170.

Cirarions.— Pardessus, vol 1, no 2347 Toullicr, no 381—2 Beandry Lacanti-
nerie,no 1119—Sirey 1842, 1,8° note—b Pardessus no 11262 Aubry et Rau p. 449
~ Merlin, Rep. vo Compensation § 2. no 6—2 Mourlon onart, 1278 C N. -6 Q L.
R. p. 18— Dalloz vo Faillite, No. 261, p. 106 <1 Renouard, Fallite,p 321\ Bé
darride, p 120—Larom'itre, sur lart. 1291 C. N. No. 27,§ 2

8. Books of account, —That the curator to an estate judi-
cially abandoned is entitled to obtain possession of the
books of account of the insolvent, from a person in whose
hands the books were placed by the insolvent for the collec-
tion of debts on commission.—J ounson, Jerrk, Matursey, JJ.,
80 Avrin 1891, Trudeau & Merizzi. VIL 8 C. 451,

6. Claim against insolvent-Notes and goods held as colla-
teral security.—That a creditor, who holds notes as colla-
teral security, is entitled, until fully paid, to be collocated
upon the estate of his debtor in liquidation for the full amount
of his claim, without deduction of any sums he may have
received or collected from other liable upon such notes, pre-
vious to the declaration and payment of dividend.

But as to goods held as collateral security the law of
pledge applies and whatever sums the creditor may have
realized upon such goods, previous to the payment of divi-
dend, extinguish his claim pro tanto and must be deducted
from the total amount of the claim upon which he is collo-
cated — TorraNce, Jerrh, Loranerr, JJ., 28 seer. 1886,
Benning vs Thibaudean. II, 8. . 338.

CITATIONS.— Beasette vs Banque du Peuple 26 L. C.J. 126 -Rochette va Lowis3 Q
L. R. 97—11 Duranton no 228 — 3 Pardessus, no 1211 — 2 Renouard, Faillites p
221 et 223 — 5 Demangeat sur Bravard p, 60\ — Dallos, Rep. vo. Faillites no 993
— Sirey 1862, 2. 121 o 397—Bell's Commentaries, vol. 3, pp. 338, 339 2 Larom-
bitre, 617,

(Reversing the judgment of the Court of Review M L
R. 2. 8. C. 888). That a creditor who holds notes or
merchandises as collateral security is not entitled to be
collocated upon the estate of his debtor in liquidation, un-
der a voluntary assignment, for the full amount of his claim,
but is obliged to deduct any sums he may have received
from other parties liable upon such notes, or which he may
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have realized upon the goods ; and it does not matter at
what time such sums have been received on account, provi-
ded it is before the day appointed for the distribution of
the assets of the estate on which the claim is made.—Doriox,
Trssier, Cross, Bossk, Dougrry, JJ., 25 JaN. Thibaudeau
& Benning. (Confirmed by Bupreme Court 20 8. C. R. 110).
V, Q. B. 425.

Cirarions.—Massé, Droit Commereral et Droit Civil, vol. 3, No. 3021 — Dalloz,
Rép. de Jurisp, vo Faillite, No. 993 — MM. Vineens, t 4, p. 521 — Pardessus, No.

1201 Loeré, t. 1, p. 33— Boulay-Paty, Nos. 381 et 383— Ontario Bank & Chaplin,
N. L. RS Q B 1,

7. Company in liquidation.— Qu’aux termes de la loi rela-
tive & la liquidation des compagnies insolvables, aucune
procédure ne peut 8tre commencée ou continuée sans per-
mission spéeiale ; et qu’une cause prise en délibéré, sous de
telles circonstances, sans que ordre préalable apparaisse au
dossier pourra 8tre déchargée du délibéré Ala demande d’une
des parties. — Jerrk J., 28 pko. 1887, Molleur vs Cie Pulpe
St-Laurent. IIIL, 8. C. 273,

8. Curator —-Authorization to sue.-Que le curateur aux
biens d’un insolvable n’a pas le droit d’intenter une action
pour recouvrer d'un débiteur une somme d’argent due A
I'insolvable sans y avoir été autorisé par les créanciers ou les
inspecteurs et le tribunal ou le juge (C. P. C. art. 772).

Que ce défaut d’autorisation peut 8tre valablement soule-
vé, comme moyen préliminaire par une exception  la forme.
—PaaNugro, J., 10 Nov. 1890, Kentvs Gravel. VIL, 8. C.159.

Cirarions.— Walker ve Ville de Sorel 8 K. L. 66— Anfaya v. Darge,6 R L. 727
—Kent ve Ross 16 R. L. 209

9. Distribution of estate—Privilege - Winding up act —
Deposit with Bank after suspension.—That a creditor is not
entitled to rank for the full amount of his claim upon the
separate estate of insolvent debtors jointly and severally
liable for the amount of the debt ; but is obliged to deduct
from his claim the amount previously received from the
estate of other parties jointly and severally liable therefor.

A person who makes a depoeit with a bank after its sus-
peunsion, the deposit consisting of cheques of third parties
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drawn on and accepted by the bank in question, is not
entitled to be paid by privilege the amount of such deposit.
— Dorrton, Tessier, Cross, Bossé, Domerry, JJ., 256 Jaw.
1889, Ontario Bank & Chaplin. (Confirmed by Supreme
Court 20 8. C. R. 152). V, Q B. 407.

Crrarions —4 Massé no 2021 — Bessette & Banque du Peuple, 14 L. 0. J. 21
et 18 L. C. J. 136 —Rochette va Lowis 3 Q. L. R. 91— Bedarride, Traité des Faillites
vol 2, No 851.

10. Estate reconveyed to insolvent.—That a debtor against
whose property a judgment has been registered, and who
afterwards makes an assignment and obtains back his
estate by a composition wich his creditors, in which he un-
dertakes to pay the hypothecs on his property in full, can-
not have the hypothec so registered set aside, at his own
suit, on the ground that it is & fraud on his creditors.—Do-
RION, MoNk, RamsAy, SansorN, Trssier, JJ., 22 June 1877,
Foster & Baylis. III, Q. B. 421.

11, Fraud —8Sale of insolvent estate by assignee. Collusion
between persons who had tendered. Distribution of amount
recovered as damages.—Where a person who had tendered
for the purchase of an insolvent estate, and who had put in
two bids, and acting in collusion with the insolvent, bought
of a higher bidderin order that his own lowest tender might
be accepted ; that this artifice was a fraud upon the credi-
tors of the estate, and they, or any one of them, might
recover from such bidder the amount of damage caused
thereby to the estate

That two or more independent firms, creditors of the in-
solvent, may unite in such action, and claim one money con-
demnation.

But the amount recovered in such action is an asset of
the estate, and must be distributed as such, and cannot be
wholly paid to the creditors who instituted the suit —
Dorron, Tessier, Cross, Cuurcn, Bossé, JJ., 26 Frs. 1889,
Jacobs & Ramsom. V, Q. B. 260.

12. Incorporated company — Winding up order.That a
winding up order may be obtained against an incorporated
company when it is in fact insolvent, though sixty days
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have not elapsed since the service on such company of a
demand for payment of an overdue debt ; but when a peti-
tion for a winding up order ie presented before the expira-
tion of such delay, the petitioner is required to prove the
insolvency of the company, unless it be acknowledged or
unlees one of the other cases in which a company is deemed
insolvent exists.— WurreLg, J., 20 Arr. 1890, Eddy Mfy.
Co. vs Henderson Lumber Co. VI, 8. C. 137,

13. Lessor and curator.—Que le locateur qui a saisi doit
&tre payé sur le produit de la vente des effets garnissant les
lieux loués par préférence aux frais d’administration, ete.,
encourus par le curateur nommé A la cession, faite par le
locataire subséquemment A la saisie gagerie & I'exception
des frais pour la conservation et la vente de ces effets —
Tessier, Cross, Basy, Cuurcn, Dongrry, JJ., 22 Nov. 1887,
DeBellefeille & Desmarteau III, Q B. 303.

Cirarions.— Troplong, Priviltges et Hypoth?ques, No. 22—29 Laurent, 371.

14, Mortgage granted by insolvent trader. — Qu'un com-
mergant insolvable ne peut valablement accorder d’hypothd-
que sur ses biens, au détriment de ses créanciers en général,
quand méme celui en faveur de qui | hypothdque est donnée
ignorerait I'insolvabilité du débiteur.— Jerré J., 80 wNov,
1889, Stevenson vs Lallemand. VI, 8.C. 305.

15. Liquidator—Petition for discharge.— Where the liqui-
dator petitioned for his discharge as liquidator, and it ap-
peared that he had appropriated to himself, from the funds
received, an amount exceeding the remuneration fixed by
the court, and the evidence did not disclose the exact
amount in which he was indebted to the estate, the Court re-
fused to grant his discharge, without fixing any amount to
be paid by him as a condition of obtaining his discharge.—
Dorion, Tessier, Cross, Bossk, Dongxry, JJ., 27 Nov. 1888,
Plender vs Fitzgerald. V,Q B 446,

16. Payment by insolvent in fraud of creditors—Action of
creditor.—(Following Boissean et Thibeaudeau, 7 L. N.
274) That a creditor who alleges that his debtor while in-
solvent has made payments to another creditor who was
aware of his insolvency, is entitled to sue the latter in his
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own name, and to ask that such moneys be paid in court
for the benefit of the creditors geverally. Where a curator
has been appointed to the insolvent the curator may bring
the action, and in his default, it is competent toany creditor
to bring it—Paaxvewo, J., 20 nov. 1890, Jeannolte vs
Banque St. Hyacinthe. VIIL, 8. C. 21.

Cirarions,—Thompson v Molsow's Bank 16 8. C. R. 664— Bowseau & Thibau-
deau T L, N. 214—Jocobs & Ramsom M. L. R. 5 Q. B. 260.

17. Privilege of unpaid vendor —Delay.—Que le privildge
du vendeur d’8tre payé avant tout autre créancier A I'excep-
tion du locataire et du gagiste, sur le produit dela vente de
la chose vendue par lui, lorsqu’elle est encore dans les mémes
conditions et qu'il n'est plus dans les délais pour la revendi-
quer, peut 8’exercer méme aprés les quinze jours qui suivent
la vente dans un cas de faillite.—WurteLg, J., 27 Mars 1889,
Lallemand vs Stevenson. V, 8.0 106,

That the privilege granted to the unpaid vendor by art.
2000 C. C. can be exercised only within fifteen days from the
date of the sale in eases of insolvency.—Grwy, J., 30 June
1888, McDougall & Riddell. V, 8. C. 222.

18. Promise of sale — Not accepted until after insolvency
of promissor. —Several persons having claims against a rail-
way company, executed an agreement to deliver to one G.
the debentures of the company held by them, on payment
of the respective amounts shown opposite their respective
names., It was proved that this agreement was executed
at G.’s request, but it was not accepted nor acted upon by
G. until after the insolvency and death of P, one of the
signatories ; HeLp—That an acceptance of the agreement by
G and a fransfer of his rights thereunder to a third person,
after the insolvency and death of P. could not bind P.’s
estate —Dorion, Monk, Tussier, Cross, Basy, JJ., 21 sgpr.
1886, Pauzé et Sénécal. (Affirmed by Privy Council 12 L. N.
880). V,Q B 461,

19. Property acquired by insolvent after making an aban-
donment.—(Modifying the decision of Mailhot, J.) That
the curator to the estate of a trader who has ceased his pay-
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ments, has no right to receive, collect and recover property
acquired by the latter after his abandonment.—WurTELE,
Teuuer, e LoriMier, JJ,, 80 soxe 1891, Quebec Bank vs
Cormier. VII, 8. C. 283.

20. BSale by assignee.—That creditors, by assenting to
and ratifying a deed of assignment by an insolvent trader,
do not become liable to warrant the acts of the assignee.
They do not act jointly and severally in appointing a com-
mon mandatary, but each simply gives his sanction, quoad
his individual interest, to the appointment of the assignee
by the insolvent as his agent and administrator. And so,
where the assignee sold the stock of an insolvent, and the
purchaser was unable to obtain possession, it was held that
an action of damages did not lie by the purchaser against
creditors who had assented to the appointment of the as-
signee.—Dorron, Moxk, Trssier, Cross, Basy, JJ , 81 peo,
1886, Marchildon & Denoon. 111, Q. B. 12,

Cirarions, —Clamageran, du Mandat, No. 329

21. Bale of debts—Books of account.—Que dans une fail-
lite, lorsque le curateur diment autorisé, vend & 'encan pu-
blic les dettes actives du failli et livre A 'acheteur les livres
de comptes contenant les noms des débiteurs et les détails
des divers comptes, le curateur ne sera pas recevable A re-
vendiquer ensuite entre les mains de 'acheteur ces livres de
comptes sous prétexte qu'il ne les avait que prétés ; le cura-
teur n'ayant aucun intérdt A faire cette demande et I'ache-
teur ayant absolument besoin de ces livres.—Marniey, J.,
11 pfv. 1889, Kent vs Granger. V. 8. C. 40.

22. Sale of immovables — Distribution of proceeds.—Que
la distribution des deniers provenant de la vente par le
shérif en vertu d'un mandat du curatenr, des immeubles
cédés en justice par un débiteur pour le bénéfice de ses cré-
anciers, doit 8tre faite par le curateur.

Que, par analogie, ce mode de faire la distribution des
deniers doit aussi s'appliquer au cas ol une saisie d immeu-
bles a été pratiquée avant, mais ol la vente a été faite aprds
la cession judiciaire.—WurreLg, J., 22 JurLier 1590, Baker
vs Gariepy. VI, 8. C, 385.
13
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INSULT
See PERSONAL WRONGS.

INSURANCE COMPANIES

Que les compagnies d’assurance étrangdres faisant des
affaires en la cité de Montréal ne peuvent &tre poursuivies
devant les tribunaux de la Puisance du Canada que pour
les obligations ou responsabilités par elles assumées en Ca-
nada.—Tascuereav, J., 7 Ma1 1896, Cie. Richelieu vs Pheniz
Ins. Co. X1, 8. C. 192.

INSURANCE (ACCIDENT)

1. External injuries producing erysipelas — Proximate or
sole cause of death —Immediate notice after death—Waiver.—
An accident policy issued by the defendants was payable
“ within thirty days after sufficient proof that the insured,
! at any time during the continuance of this policy, shall have
sustained bodily injuries effected through external, acci-
dental and violent means, within the intent and meaning
of this contract and the condition hereunto annexed, and
' ! ‘ | such injuries alone shall have occasioned death within ninety

days from the happening thereof. ... Provided always that

this insurance shall not extend to hernia nor to any bodily
i injury of which there shall be no external and visible sign,
1 nor to any bodily injury happening directly or indirectly in
‘ consequence of disease, nor to any death or disability which

i | may have been caused wholly or in part by bodily infir-
f ‘ | mities or disease, existing prior or subsequent to the date
i of this contract, or by taking of poison, or by any surgical

i operation, or medical, or mechanical treatment, nor to any
4 case except where the injury aforesaid is the proximate or
[ sole cause of the disability or death.”

' The insured was accidentally wounded in the leg by fall-
, ing from a verandah and within four or five days the wound,
which appeared at first to be a slight one, was complicated
by erysipelas, from which death ensued twenty three days
after the accident. There was some conflict in the evidence
as to)whether the erysipelas resulted solely fromjthe wound,
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but the Court found on the facts, that the erysipelas follow-
ed as a direct result from the external injury.

That the external injury was the proximate or sole cause
of death within the meaning of the policy, and that the
plaintiff was entitled to recover.

The policy also provided that “in the event of any acci-
dent or injury for which claim may be made under this
policy, immediate notice must be given in writing, addressed
to the manager of this company, at Montreal, stating full
name, occupation and address of the insured, with full parti-
culars of the accident and injury; and failure to give such
immediate written notice shall invalidated all claims under
this policy.”

The local agent of the company at Simcoe, Ont., after re-
ceiving written notice of the accident before death, was
verbally informed of the death four days after it took place,
and therenpon stated that he would require no further
notice and that he had advised the company. Further in-
terviews and correspondence took place during the follow-
ing days between the local agent and the claimants with
respect to the papers required, but the formal notice was not
sent to the head office until sixteen days afte- death. The
manager of the company acknowledged receip! of proofs of
death, without complaining of want of notice, and ulti-
mately declined to pay the claim on the ground that the
death was caused by disease, and that therefore the com-
pany could not recognize their liability.

That the company had received sufficient notice of death
to satisfy the requirements of the policy, and that, in any
event, they had expressly waived any objections which they
might have urged in this regard, by declining to pay the
claim on other grounds. VI, 8. C. 3.

Cirarions,— For plaintiff — Marble vs City of Worcester, 4 Gray 412 — North
American Life & Accident Ins. Co, vs Burroughs, 8 Am. Rep, 212— MeCartly vs
Traveller's Ins. Co,, 8 Bissel, 362—Kellog vs Chicago & W. Ry, Co,, 26 Wis. 223
~—Barry va U. 8. Mut. Accident Association, 23 Fed. Rép. 112—Ins. Co. vs Tweed,
7 Wallace, 44— Martin vs Traveller's Ins. Co. | F. & F. 505— Fitton vs Accidental
Death Ins. Co., 34 L. J. (N. 8,) 0. P. 28— May, on Insurance, sec. 468—Bliss, on

Life Insurance, sec. 263,
For defendant—Smith ve Accident Ins. Co, L. R. 5 Ez. 302 — Lawrence vs
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a1 Accident Ins. Co. L. R 7 Q. B, D. 216 — Insurance Co. vs Transfer Co,, 12

Wallace, 199—Sheffer vs Railroad Co. 15 U. 8. Sup. Ct. Rep. 249— Southeard va

g Ry. Pass. Ass. Co. 34 Conn. 574 — Gamble ve Accident Ins. Co., 4 I Ir. Comm

i L. Rep. 204— Crandall vs Accident Ins. Co. 120 U. 8. Sup. Ct. Rep. 527— Life

YRR Ins, Co. vs Perry, \56 Wallace, 589— Porter, Insurance, 443 Crawley, Life Insu-
rance, 149— Whyte va Weatern Ass. Co. 22 L. C. J 215.

i An accident policy issued by the appellants was payable
“within thirty days after sufficient proof that the insured,
| at any time during the continance of this policy, shall have
i?‘ sustained bodily injuries effected through external, acci-
i il dental and violent means, within the meaning and intent

"*‘ of this contract and the conditions hereunto annexed, and
: ! such injuries alone shall have occasioned death, within
LA ninety days from the happening thereof.... Provided al-

! waye that this insurance shall not extend to hernia, nor to
any bodily injury happening directly or indirectly in con-
sequence of disease, nor to any death or disability which
| may have been caused wholly or in part by bodily infirmi-
i ties or disease, existing prior or subsequent to the date of
! this contract, or by the taking of poison, or by any surgical
operation, or medical or mechanical treatment, nor to any
! case except where the injury aforesaid is the proximate or
i sole cause of the disability or death.”
f The insured was accidentally wounded in the leg by falling
z from a verandah, and within four or five days the wound,
i which appeared at first to be a slight one, was complicated
|8 by erysipelas, from which death ensued twenty-three days
after the accident. There was some conflict in the evi-
denco as to whether the erysipelas resulted solely from the
wound, but the Court below found, on the facts, that the
erysipelas followed as a direct result from the external in-
| juries.
| (Affirming the judgment of Tellier, J. M. L. R. 6 8. C. 8).
That the external injury was the proximate or sole cause of
death within the meaning of the policy, and that the res-
pondent was entitled to recover.

The policy also provided that “in the event of any ac-
cident or injury for which claim may be made under this
policy, immediate notice must be given in writing addressed
to the manager of this company, at Montreal, stating full
name, occupation and address of the insured, with full parti-
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culars of the accident and injury ; and failure to give such
immediate written notice shall invalidate all claime under
this policy.”

The local agent of the company at Simcoe, Ont., after
receiving written notice of the accident before death, was
verbally informed of the death four days after it took place,
and thereupon stated that he would require no further
notice and that he had advised the company. Further inter-
views and correspondence took place during the following
days between the local agent and the claimants with respect
to the papers required, but the formal notice was not sent
to the head office until sixteen days after death. The ma-
nager of the company acknowledged receipt of proofs of
death, without complaining of want of notice, and ulti-
mately declined to pay the claim on the ground that the
death was caused by disease, and that therefore the com-
pany could not recognize their liability.

That the company had received sufficient notice of death
to satisfy the requirements of the policy, and that, in any
event, they had expressly waived any objections which they
might have urged in this regard, by declining to pay the
claim on other grounds. — Cross, Basy, Bossf, Domkrty,
Cimoxn, JJ., 21 marcn, 1891, Accident Ins. Co. vs Young.
(Judgment in appeal reversed by Supreme Court 20 8. C.
R. 280). VII, Q. B. 447,

2. Partnership — Dissolution—Interest of retiring partner.
The life of J. 8. McLachlan was insured against accident,
as one of the members of the firm of McLachlan Brothers &
Co., the insurers (defendants) undertaking to pay the sum of
$10,000, within 90 days atter the death of one of the per-
sons named in the policy, to the surviving representatives
of the firm. By one of the provisions of the policy it was
stipulated that when a member left the firm, the insurance
should cease on his person, J. 8. McLachlan ceased to be
a partner seven months before his death by drowning, and
the dissolution was duly registered. In answer to one of
the question submited, the jury found that firm was dis-
solved, “but J. 8. McLachlan had a continued and active
interest in the business.”
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That the insurance, as far as J. 8. McLachlan was con-
cerned, lapsed at the date of the dissolution of the partuner-
ship, and the fact that he continued to have an interest in
the business did not entitle the other partners to maintain
an action upon the policy.—JonxnsoN, Dongrry, Jerré, JJ.,
29 serr. 1888, McLachlan vs Accident Ins. Co. of N. A.

IV. 8. C. 365.

Whiere both parties move for judgment on & special ver-
dict, and there is no motion for a new trial, nevertheless
on appeal, if it appears to the Court that the facts as defined
for submission to the jury were inapplicable and insufficient
to enable a correct verdict to be rendered thereon, and that
the answers of the jury were insufficient and contradictory
to the extent that no correct judgment could be rendered
thereon for either party, the Court of its own motion may
set aside the judgment, and send the parties back to the
Court below, to proceed anew to a proper definition of facts,
for submission to a jury to be summoned by a venire de
novo.

The condition of an accident policy in favor of members
of a firm of McL. & Co., was: “ Provided that on either of
the above named members quitting the said firm, this in-
surance shall cease on his person, etc” The jury were
asked : “Were McL. & Co. dissolved on or about the 10th
April ?” To which they answered, “ Yes; but J. 8. McL.
had a continued and active interest in the business.” “4
Did McL. & Co., in that month publicly advertise that J.
8. McL. had retired and that a new firm had been formed ? "
To which they answered “ Yes” “5 Was J. 8. McL. a mem-
ber of McL. & Co. on the 18th November?" (date of his
death by drowning). To which they answered. * No, but
had an interest in profits of.”

That inasmuch as the jury were not asked, and did not
state in the precise words of the condition whether J. 8.
McL. had “ quit the firm”’ on the 18th November, and their
answers were insufficient to enable the Court to render a
correct judgment thereon, it was a case in which the Court
should order a new definition of the facts for the jury, with
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leave to the parties to proceed by wvemire de novo.—DoORION,
Cross, Baey, Caurcn, Bossk, JJ., 25 Jax. 1890, McLachlan
& Accident Ins. Co. of N. A. VL Q. B. 39.

Cirarions.— Tolin va Murison, 2 R. de L. 200—Davie & Sylvester, M. L. R. 5
Q B.143.

3. Risk incidental to employment—Breach of contract.—
M, who was described in the application for insurance as
“Buperintendent of the International Railway "' was insured
by the company appellant against accidents. By one of the
conditions of the policy it was stipulated as follows :—* The
insured must at all times observe due diligence for personal
safety and protection, and in no case will this insurance be
held to cover either death or injuries occurring from volun-
tary exposure to unnecessary or obvious danger of any kind,
nor death or disablement. ... from getting or attempting
to get on or off any railway train, etc., while the same is in
motion.” M., when travelling on the business of his rail-
way, was killed while getting on a train in motion.

That inasmuch as M. was insured as superintendent of a
railway, and there was evidence that his duties required
him to get on and off trains in motion of which fact the in-
surers had knowledge, the condition did not apply and the
company was liable.—DorioxN, Basy, Boss&, Dongrry, Simon,
JJ., 25 Jung. 1891, Accident Ins. Co. & McFee.

VII, Q B. 255.

INSURANCE (FIRE)

L—AGENT—PRIVITY OF CONTRACT.
II,—ALTERATION IN USE OF PREMISES —INCREASE OF RISK—VER-
DICT CONTRARY TO EVIDENCE—NEW TRIAL.
III —APPRAISEMENT OF LOS8—AWARD FINAL—DIVISION OF LOSS,
IV.—BY WIFR,
V.—OONSENT TO ARBITRATION.
VI.—OONTRACT—FORFEITURE.

VII.—GOoODS DESTROYED IN PREMISES OTHER THAN THOSE DE-
SCRIBED IN POLICY — INSPECTION BY COMPANY’S AGENT —
MOTION FOR JUDGMENT ON VERDICT,

VIIL—LOS8S, IF ANY PAYABLE TO PERSON NAMED IN POLICY—CON-
DITIONS OF POLICY — BREACH BY OWNER OF PROPERTY —
PRELIMINARY PROOF OF LOSS,

IX.—MATERIAL CONCEALMENT.

X.—~NON DELIVERY OF POLICY.
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XI.—NOTICE OF OTHER INSURANCE,
XIIL.—-POWERS OF AGENT.
XII1—TERM OF POLICY — WHOLE OF LAST DAY INCLUDED—CON-
DITION REQUIRING STATEMENT OF LOSS TO BE FURNISHED.

See RAILWAY—FRAUD.

1. Agent—Privity of contract.—Qu'il n'y a pas de lien de
droit entre un agent d'une compagnie d'assurance et une
personne qui, par I'entremise de cet agent, prend une police
d’assurance dans la compagnie et qu'une action intentée par
'agent contre cet assuré qui ne paie pas ses primes pour la
part ou le profit que I'agent doit en retirer d’aprds ses arran-
gements avec la compagnie d'assurance pourra étre débou-
tée sur défense en droit.—Tarr, J., 17 Ma1 1890, Daveluy vs
Hénault. VI, 8. C. 205.

2. Alteration in use of premises—Increase of risk —Verdict
contrary to evidence —New Trial.—Premises insured as a tan-
nery and leather dressing house were used for drying nine
bales of cotton—a substance which it was proved was more
inflammable than the stock of a tannery. The fire first
appeared in the cotton. By a condition of the policy the
use of premisses for more hazardous purposes avoided the
contract. The jury found that the drying of cotton was not
a material alteration in the use of the premises and that the
alteration did not increase the risk.

That there being evidence that the insured, by the use
of the premises for drying cotton, increassed the risk, the
verdict was contrary to the evidence adduced, and a new
trial was ordered.—JounsoN, TorraNCE, LorANGER, JJ., 80
Ava. 1886, Mooney vs Imperial Ins. Co. III1, 8. C. 339.

3. Appraisement of loss —Award final—Division of loss. —
Where, after the fore, the parties agreed to an appraisement
of the loss (for which liability is admitted) the award is final
and conclusive as to the extent of the loss sustained by the
insured.

Where, by a condition of the policy, the insurers are in
no case to be liable for any greater proportion of the loss
than the amount insured by them bears to the total insur-
ance ou the property, they are entitled to have the claim
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reduced in accordance with such clause though the other
insurance be still unpaid, and a tation in relation there

to be etill pending. — Jonnson, J., 17 ocr. 1888, Heron vs
Hartford Ins. Co. IV, 8. C. 388.

Crrarions.—Seott v Phamz Ins. Co, Stuart's Rep. 152.

4. By wife.—Que la condition mise an dos d’une police
d’assurance contre le feu, que tout recours légal contre la
compagnie d’assurance qui a émis la police est prescrit aprds
le laps de douze mois qui suivent la date de I'incendie n'a
rien d’illégal, et que cette prescription doit &tre mise en
force.

Qu'une femme commune en biens et sous puissance de
mari ne peut valablement faire assurer les meubles de son
ménage sans I'autorisation de son mari; et que le fait de
n’avoir pas ainsi déclaré son état A la compagnie d’assu-
rance rend nulle la police d’assurance.—Tascuereav, J , 6
JuIN 1885, Rousseau vs Cie. Assur. Royale. I, 8. C. 395.

5. Consent to arbitration.—Qu'un grevé de substitution
possdde A titre de propriétaire et peut comme tel faire as-
surer la propriété qu'il possdde; et que la déclaration qu'il
aurait pu faire avant d’effectuer son contrat, qu’il était pro-
priétaire, n’est pas une fausse déclaration.

Que lorsqu'une compagnie d’assurance assure une maison,
une cuisine d'été et un hangar avec tout le ménage * con-
tenu dans la dite maison ” et lorsqu’il y a des meubles qui
de leur nature doivent se trouver dans le hangar v. g. le
charbon, I'assurance couvre tous les meubles de 1’assuré,
méme ceux qui étaient dans la maison et qui auraient été
transportés dans la cuisine d'été ou le hangar.

Que lorsqu’une compagnie d’assurance consent & un arbi-
trage pour faire déterminer le montant des dommages souf-
ferts par I'assuré, elle renonce par 14 méme A son droit
d’invoquer toute cause de déchéance connue par elle avant
la nomination des arbitres.—Doriox, Moxk, Ramsay, Cross,
Basy, JJ.,"22 Mars 1886, Cie. Ass. Mutuelle & Villeneuve.

11, Q. B. 89,

6. Contract — Forfeiture. — Where several subjects are
covered by one contract of insurance, the contract is indi-
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visible, and v/here the insured incurs a forfeiture as to one
subject the policy is wholly voided.

The failure to disclose all existing mortgages upon the
property assured, in answer to a specific question upon the
subject, even in the absence of an express condition in the
policy, is a cause of nullity.

The non-disclosure of existing insurances, in violation of
the condiiion of the policy, is a cause of nullity, even where
the undisclosed insurance was effected by a third person,
if the insured had knowledge of it. And he will be assumed
to have knowledge where his deed bound him to insure in
favor of his vendor, or, in default, to pay the premiums.—
Dougrry, WurteLe, Davipson, JJ., 5 may 1888, MacKay vs
Glasgow and London Ins. Co. IV, 8. C. 124,

Cirarions.—London Ass. v Munsell 11 Ch. D. 369 — Ferguson vs Gilmour | L.
C. J. 181 — Higginson v Lyman 4 L, C, J. 329 —Tillstone vs Gibb 14 L. C J. 261
= Clark v. Murphy 11 L. C. R. 106—Ansell vs Bank of Toronto 7 R. L. 262—

Gugy ve Brown, 10 L. C.J. 225

%7, Goods destroyed in premisses other than those described
in policy -— Inspection by pany’s agent—Motion for judg-
ment on verdict.-A policy of insurance was effected on goods
of the insured no.—319, and the insurance was afterwards
renewed without variation of its original conditions. Before
the renewal, the insured had extended his premises into
no.—815, and the company’s agent visited the establishe-
ment, and saw the portion of both buildings occupied by
the insured, and the goods contained therein. A fire des-
troyed the goods in no.—815, and slightly injured those in
819. In an action on the policy, claiming for the loss both
in no.—819 and in no.—8156, the jury found the facts as
above stated, and both parties moved for judgment on the
verdict.

Held.—(Reversing the judgment in Review 4 L. N. 140,
that where the findings of the jury are accepted by both
parties as favorable to their respective pretensions, and the
plaintiff moves for judgment in his favor on the verdict,
the defendant may aleo move for judgment in his favor,
uotwithstanding anything contained in art. 422,433 C. C. P.
That on the facts found by the jury as above, the judg-
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Jent should be for the defendants as to the loss of the
goods in ne.—3815, the inspection of the premises by the
company’s agent, before the renewal of the policy, not being
sufficient to establish an agreement to vary the terms of
the policy in respect of the locality in which the goods were
represented to be.—DorroN, Monk, Ramsay, Cross, Basy,
JJ., 24 marcH 1883, Citizens Ins. & Lajoie. IV, Q. B. 362.

CiraTIONS.— Ferguson vs Gilmore | L. C, J. 131—Higginson vs Lyman, 4 1.
C. J. 320,

8. Loss, if any, payable to person named in policy—Con-
ditions of policy—Breach by owner of property —Preliminary
proof of loss.—(Cross and Doherty, JJ. diss.) Following
Black & National Ins. Co. 24 L. C. J. 65. That where a
policy of insurance against fire taken out by the owner of
real property, declares that the loss, if any, is payable to a
pereon named therein (without specifying the nature of his
interest) such person becomes thereby the party insured to
the extent of his interest and his right cannot be destroyed
or impaired by any act of the owner of the property (e. g.
an assignment of the praperty insured without notice to the
company) and he may make the preliminary proofs of loss
in his own behalf notwithetanding an express provisions in
the policy to the contrary.—Dorion, Tessier, Cross, Boss,
Dougrry, JJ., 25 JaN. 1889, National Ass. Co. & Harris.

V, Q, B. 345.

CirATIONS.— Black & National Ins. Co.24 L. C. J. 65—C, (. 2468, 2569, 2570,
2571,2576— Pouget, Dict. des Ass. t. 2. p. 1113 — Hettier, Assurances Terrestres
p 309—Delalonde Contrat & Assurance contre [ Incendie p. 189— Boudauzquie p.
35, 36— Flanders, on Fire Ins. 2nd ed. 488— Stanton & The Home Ins. Co, 24
L.0.J.

9. Material concealment. — Que lorsqu’une compagnie
d’assurance refuse d’assurer, parce que déji plusieurs fois des
bitisses semblables A celle qu'on cherche A assurer apparte-
nant au m@me propriétaire ont été incendides, chaque fois
dans les m@mes circonstances, ce fait doit 8tre déclaré par
I’assuré lors de la demande pour une nouvelle assurance,
comme étant de nature A étendre le risque, et la réticence
de ’assuré sur ce point est une cause de nullité du contrat.
—Maruiey, J., 830 averiL 1885, Minogue vs Quebec Ass. Co.

I, 8 C. 417,
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That the concealment by the insured of the fact that the
risk had been refused by snother company, in consequence
of two fires having occurred previously on the same pre-
mises under suspicious circumstances, is a materaial con-
cealment, and renders the contract void. — Jounson, Bour-
arors, Giuy, JJ., 81 ocr. 1885, Minogue vs Quebec Ass. Co.

I, 8. C. 478.

10. Non delivery of policy.—Que le fait que le demandeur
esqualité n’a pas prouvé que la compagnie d'assurance qu'il
représente ait jamais transmis an défendeur une police d’as-
surance, rend nul 'application du défendeur, le requ tempo-
raire et le billet de prime.—TAscuEREAU, 17 JAN. 1885, Giles
vs Jacques. 1, 8. C. 166,

11. Notice of other insurance.—Que lorsque parmi les con-
ditions d’une police d'assurance se trouve l'obligation de
déclarer tout autre contrat d’assurance effectué sur la méme
propriété le fait de I'assuré de ne pas avertir la compagnie
lorsqu’il assure de nouveau sa propriété & une autre com-
pagnie, est une réticence qui rend nuls la police et le contrat
d’assurance,

Que le méme principe s’applique lorsque le nouveau con-
trat n’est pas fait par 'assuré mais par un de ses créanciers
pour la conservation de son hypothdque si 'assuré en a eu
connaissance.—MATHIEU, J., 17 #fiv. 1886, Picard vs Cie. Ass.
B N. A II, 8. C. 117,

12. Powers of agent.—That the agent of an insurauce
company has no authority to accept an insurance and give
a receipt for the premium in exchange for a receipt for his
individual debt to the person insuring, and such act on his
part will not bind the company.—Dorron, Ramsay, Tessier,
Cross, Basy, JJ., 25 JaN. 1886, Citizens Ins. C'o. vs Bourgui-
gnon. II, Q B. 22.

Cirarions. — Ottawa Ins, Co, & Bouthilier 2 L. N. 304 — Tough v Provincial
Ins. Co. 20 L. €. J. 168,

13. Terms of policy—Whole of last day included—Condi-
tion requiring statement of loss to be furnished.— Where the
insurance runs from one day named in the policy to another
day named therein, “ both inclusive,” the contract does not
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expire until midnight on the last day This rule could only
‘be rebutted by evidence of a clearly established and inva-
riable custom to the contrary, which, in the present case
was not shown to exist.

A condition of the policy requiring notice of loss to be
given and a particular statement thereof to be delivered by
the insured within fifteen days after the fire, may be waived
and dispensed with by a distinet denial of liability, und re-
fusal to pay, on the part of the company.—Jouxsox, J., 15
pEc. 1888, Herald Co. vs Northern Ass. Co. IV, 8. C. 254.

Cirarions.—/Isaacs v. Royal Ins. Co. 5 Exch. Cases. p. 296.

INSURANCE (GUARANTEE)

Where the condition of a guarantee bond required the
employer to give notice immediately to the guarantor of any
criminal offence of the employee entailing loss for which a
claim was liable to be made under the bond, and the em-
ployer, although aware of a defalcation on the 25th, did not

give notice thereof to the guarantor until the 27th after the
employee had fled the country ; that the bond was forfeit«

—Taeonereav, J., 9 sepr. 1886, Molson Bank vs Guara -«
Co. IV, 8. C. 376.

By a condition of the policy it was provided the
company should make good to the employer such | uniary
loss as might be sustained by him by reason of the dis-
honesty of the cmployee *committed and discovered during
the continuance of this agreement, and within three months
from the death, dismissal, or retirement of the employee.”
The policy lapsed, and a defalcation was discovered four
months afterwards,

(By the Superior Court). That the company was not lia-
ble in respect of such defalcation, inasmuch as it was not
discovered az well as committed during the continuance of
the agreement.

The policy also contained a clause that on the discovery
of any fraud or dishonesty on the part of the employee, the
employer should immediately give notice to the company. A
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defalcation was discovered April 6, and the company was
not notified until April 17, when the employee had left the
country.

(By the Court of Queen’s Bench), That the employer
was not entitled to recover under the policy —Basy, Bossk,
Dongrty, Cimon, JJ, 256 sune 1891, Commercial Building
Society & London Guarantee. VII, Q. B. 307,

Cirations.— Bigelow, Fire and Accident Ins. Reports. 4 vol p. 49 —Pouget Dict
Asa. | vol. p.221-222— Molson's Bank v Guarantee Co. of N. A, M. L. R 4 8. C.
376.

INSURANCE (LIFE)

The assignment of a policy of life insurance is governed
by the law of the place where the assignment is made, and
not of the place where the policy was issued or where it is
payable.

‘Where a person notoriously insolvent transfers a policy
of life insurance to a creditor as collateral security for a pre-
existing debt, and the amount of the insurance is received
by such creditor after the death of the assignor, any other
creditor may bring an action in his own name against such
assignee to set aside the assignment, and to compel him to
pay the money into Court for distribution among the cre-
ditors generally.—Davipson, J., 18 prc. 1888, Prentice vs
Steele. IV, 8.C 319.

(Affirming the decision of Davidson, J.) That the assign-
ment of a policy of life insurance is governed by the law of
the place where the assignment is made, and not of the
place where the policy was issued or where it is payable.

Where a person notoriously insolvent transfers a policy
of life insurance to a creditor as collateral security for a pre-
existing debt, and the amount of the insurance is received
by such creditor after the death of the assignor, any other
creditor may bring an action in his own name against such
assignee, to set aside the assignment, and compel him to
pay the money into Court for distribution among the cre-
ditors generally, — Jonnson, Loraxaer, WurreLs, JJ., 30
APRIL 1889, Prentice vs Steele. V, 8. C. 294.
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2. Increase of risk — Change of habits. — The application,
‘after the usual answers and declarations, contained an agree-
ment that should the applicant become as to habits so far
different from the condition in which he was then repre-
sented to be as to increase the risk on the life insured, the
policy should become null and void. The policy stated by
its terms that if any of the * declarations and statements’’
made in the application should be found in any respect un-
true, the policy should be null and void. The applicant
stated himself to be of temperate and sober habits. It was
proved that he became intemperate during the year preced-
ing his death.

That the applicant’s agreement as to change of habits
was included among the declarations and statements of the
application, and as such became an express warranty.

That the contract thus formed was valid, and became
binding on the assured and his assignees.

That in order to void the contract, it is sufficient to prove
that the change of habits of assured was such as to in-
crease the risk on his life, even though death be not proved
to have resulted therefrom.

That in the present case, a change of habits was proved,
which in its nature increased the risk on the life insured.—
DorroN, Ramsay, Trssier, Cross, Basy, JJ., 21 serr. 1886,
Boyce & Phaniz Mutual Ins. (Affirmed by Supreme Court
14 8. 0. R. 723). II, Q B. 323.

OCirarions,—May, on Insurance (ed. 1882) s 180—Bliss, on Insurance (ed.
1874) pp. 61, 85.

3. Policy.—Qu'une companie d'assurance qui ne fournit
pas & un applicant une police d’assurance conforme & I'ap-
plication ne peut pas se faire payer les primes stipulées au
contrat,

Que dans ce cas I'assuré a le droit de discontinuer le paie-
ment des primes d’assurance convenues.—GiLy, J., 31 MAr
1889, La Canadienne vs Perrault. Vv, 8. C. 62.

See PROCEDURE.

INSURANCE (MARINE)

That a condition in a policy of insurance * that all claims
under this policy shall be void unless prosecuted within one
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year from the date of loss ” is a valid condition and the
non-observance thereof defeats the remedy of the insured.
Buch condition is not a renunciation of prescription by antici-
pation within the meaning of C. C. 2184.

That correspondence between the insured or persons
claiming to represent him and the insurer on the subject of
loss without any admission of liability on the part of the
insurer is not a ** prosecution ” of the claim by the insured,
within the meaning of the above condition.

The alleged ruling in Anchor Marine Ins. Co. & Allen,
18 Q. L. R. 4 (that such condition is invalid) questioned and
denied.—Dorron, Tessier, Cross, Cuurcn, JJ., 22 Nov. 1887,
Allen & Merchants Ins. Co. (Affirmed by Supreme Court

15 8. C. R. 488). III, Q. B. 293.
Crrarions —Cornell v. L. & L. Ins. Co. 14 L. C. J. 256—Armatrong & N. Ins.
Co. 4 L. N. 11— Bell v. Hartford Ins. Co. | L. N, 100 — Rousseau v. Royal Ins.

Co. M. L. R. | 8. C. 305— Whyte v. Western Ins. Co. 22 L. C. J. 215— Browning
v. Provincial Ins. Co. L. R. 5 P. C. 274, 32 Laurent § 184, p. 191—1 Pothier p.
340— Pouget, Dict. des Ass. tome 1.

See PROMISSORY NOTE.

INTERDICTION

1. Effect of, as to anterior contract. — Que l'interdiction
d’une personne comme ivrogne d’habitude a les mémes effets
que l'interdiction pour prodigalité, et notamment, un con-
trat fait par un ivrogne avant son interdiction est valide
comme le serait celui d'un prodigue dans les mémes circons-
tances.—TELLIER, J., 7 AVRIL 1888, Metayer vs McVey.

IV, 8. C. 21.

2. Interdiction for prodigality — Goods supplied to inter-
dicted person — Authority of curator — Lesion.—That when a
person has been interdicted for prodigality according to law,
every one is presumed to have knowledge thereof; and a
tradesman who continues to supply goods on credit to the
interdicted person, without the sanction of the curator, and
to an extent greatly in excess of what the means of the inter-
dicted person would justify, cannot recover from the curator
the value ot such goods, even, when they are household
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supplies,—especially, where the curator has otherwise pro-
vided for the subsistence of the interdicted person.

A plea which amounts to lesion is sufficient, though lesion
be not alleged nominatim.— Jouxson, Davivson, pg Lori-
MIER, JJ., 22 JAN. 1889, Riendeau vs Turner. V, 8. C. 278.

3. Joint curator — Powers of curator — Purchase of dia-
monds. — Where two persons have been appointed curators
to a person interdicted for insanity one of them cannot make
the state of the interdict liable for the price of goods bought
by such curator without the knowledge or consent of his
co-curator,

Where the income of an interdicted person is barely suf-
ficient for the board and maintenance of himself and his
wife, the latter cannot make the estate liable for the price
of diamonds purchased by her, the value of diamonds being
greatly beyond the means of the interdict.—WurreLe, J.,
14 may 1891, Hemsley vs Morgan. VII, 8. C. 2793.

INTEREST

1. On costs — Where judgments of Superior Court is re-
versed. — Judgment was rendered in February 1889 in fa-
vor of plaintiff in the Superior Court, costs reserved. Upon
appeal to the Court of Queen’s Bench, the judgment was
reversed in November 1889 and the action was dismissed
with costs of both Courts in favor of the defendants.

Upon taxation of the bill, defendants pretended that
under arts. 8598 et 5904 R. 8. Q. interest was due on the
Buperior Court costs from the date of the judgment of the
Buperior Court, on the ground that the Queen’s Bench
judgment reversing was the judgment which the Superior
Court ought to have rendered, and should be taken nunc
pro tunc.

The interest was due on the Superior Court costs only
from the date of the judgment of the Court of Queen’s
Bench.—Marnizry, J., 10 saN. 1890, Fraser vs McTavish.

VI, 8. C. 436.

2. On interest.—Que l'appelant n’ayant regu les deniers
appartenant A la dite substitution que comme procureur des
14
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grevés et simple negotiorum gestor, il n’était pas tenu de
payer les intéréts des sommes par lui regues, si ce n'est de-
puis la demande qui en a été faite par 'intervention produite
par l'intimé ; Pobligation de payer les intéréts des intéréts
n’incombant qu'd ceux qui regoivent des deniers pour les
incapables.— DorioN, Ramsay, Tessigr, Cross, Basy, JJ.,
26 M1 1885, Dorion vs Dorion. (Affirmed in part by Su-
preme Court 13 8. C. R. 193). I, Q B. 483.

3. When term is stipulated. —Qu’en matidre commerciale
intérét peut 8tre chargé sur un compte de marchandises &
partir de 1'échéance du délai convenu sans autre mise en
demeure.—PAPINEAU, J., Rowan vs Masse. I, 8 C.177.

See PRESCRIPTION,
INTERLOCURORY JUDGMENT
See PROCEDURE.
INTERVENTION
See ELECTION ACT-INSOLVENT ACT,

INTOXICATING LIQUORS PROHIBITION OF
SALE OF

See CONSTITUTIONAL LAW.

INVENTORY
See PRESCRIPTION—PROCEDURE.

JOINDER OF ACTION
See PROCEDURE.

JOINT STOCK COMPANY
See CORPORATION.

JUDGMENT

1. Death of several of the plaintiffs.—That the death of
several of the plaintiffs, during the pendency of the suit,
does not render a judgment, pronounced in their name
absolutely null ; the nullity being only relative and such as




JUDICIAL ADMISSION 197

can be invoked only by the legal representatives of the
deceased, on the ground that their rights have been preju-
diced by the judgment.—Jerré, J., 30 Nov. 1885, Lowrey vs
Routh. II, 8. C. 58.

(Affirming the decision of Jetté J. M. L. R. 2, 8. C. 58).
That the death of several of the plaintiffs, during the pen-
dency of the suit, does not render a judgment pronounced
in their name absolutely null; the nullity being relative,
and such as can be invoked only by legal representatives of
the deceased, on the ground that their rights have been
prejudiced by the judgment. — Tessier, Cross, Basy,
Cnuron, Dongrry, JJ., 22 pec. 1887, Lowrey vs Routh.

III, Q. B. 364.

2. Rectification of clerical error in judgment.—That an ac-
cidental omission which occurs in the draft of judgment
rendered in appeal, may be corrected, even after the record
has been transmitted to the Court below.—DorioN, MoNK,
Ramsay, Cross, Basy, 20 Nov. 1886, McGibbon & Bédard.

VI, Q B. 430.

JUDGMENT OF DISTRIBUTION
See PROCEDURE.

JUDICIAL ABANDONMENT
See CAPIAS—INSOLVENCY.

JUDICIAL ADMISSION

Que l'aven d’une partie qui reconnait avoir regu une
somme d'argent réclamée par 1'action, mais qui prétend
avoir requ la dite somme A titre de don, et non A titre de
prét, peut 8tre divisé lorsque cette prétention parait tout A
fait invraisemblable en vue des circonstances de la cause et
du caractdre des parties. Et I'admission contenue dens
’aveu ainsi divieé, peut servir de commencement de preuve
par éerit, de manidre A permettre I'introduction de la preuve
testimoniale pour contredire la prétention invraisemblable
de la partie interrogée et pour rétablir les véritables circons-
tances,.—DorioN, Monk, Tessier, Cross, Basy, JJ., 21 MaRs
1885, Raymond & Latraverse. I, Q B. 321.




. was seized and sold as belonging to him for an insignificant

JUDICIAL BALE OF MOVABLES

JUDICIAL PROCEEDINGS
See LIBEL AND SLANDER.

JUDICIAL SALE OF MOVABLES

1. Nullity. — Que lorsqu’'un adjudicataire & une vente
judiciaire de meubles a payé son prix d’achat, la vente ne
peut 8tre annulée et mise de cbté pour informalités, mais
seulement pour fraude et collusion.—Grwy, J., 27 a1 1886,
Nordheimer vs Leclaire. II, 8. C. 11,

(Reversing the decision of Gill, J. M. L. R. 2 8, C. 141).
That a judicial sale of movables may be set aside for irre-
gularities in the proceedings as well as for fraud and col-
lusion ; and where a piano not the property of defendant

part of its value, and the owner had no knowledge of such
seizure, and it farther appear that' there was no bidder at
the sale, except the person who purchased the piano, it was
held that the sale was a nullity, and that the owner was
entitled to revendicate the property.—Moxk, Ramsay, Tes-

sIER, Cross, 21 sgpr. 1886, Nordheimer vs Leclaire.
II, Q. B. 446.

JUNK STORE
See MUNICIPAL LAW.

JURAT
See EXTRADITION.

JURISDICTION

L—BILL OF EXCHANGE.
II.—~DECLINATORY EXCEPTION—COMPLETION OF CAUSE OF AC-
TION IN CONTRACOT OF SALE— QONTRACT BY TELEGRAM

AND DELIVERY.
I11,.—EMPLOYEE LODGED BY HIS MASTER—EJECTMENT.
IV.—G0ooDs ORDERED BY LETTERS.

V.~JURISDICTION OF THE COURTS,
VI.—PROMISSORY NOTE,

VIL—RETRAXIT.

VIIL.—RIGHT OF ACTION—PLEADING—QO0STS,
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8ece ALIMENTARY ALLOWANCE—CAUSE OF ACTION
. COMMISSIONNERS COURT — CONSTITUTIONAL
LAW — ELECTION LAW — EVIDENCE—HABEAS
CORPUS--INSURANCE COMPANY—LESSOR AND
LESSEE — LICENSE ACT — PROCEDURE — SA-
LOON KEEPER,

1. Bill of exchange.—Qu'une lettre de change, faite et
datée & Montréal, payable & Montréal, mais acceptée par les
défendeurs & Coaticook, ne peut 8tre recouvrée en justice &
Montréal la Cour n’ayant pas de juridiction ; I'action doit
8tre intentée au lieu on la lettre de change a été acceptée,
ce dernier endroit étant le lieu ol a pris naissance le droit
d’action.

Qu’une lettre de change, acceptée sans que rien n’indique
A quel endroit elle a été acceptée, est censée I'8tre au domi-
cile de celui qui I'accepte.—Mataiey, J., 22 mar 1890, Lo
ckerby vs Weir, VI, 8. C. 285.

2. Decl y P Completion of cause of action in
contract for sale — Contract by telegram and delivery.—That
where a merchant domiciled at 8., asks by telegram from a
merchant domiciled «t M., for the quotation of certain
goods to be delivered at 8., to which the merchant at M.
telegraphs in reply offering certain quantities at certain
prices, and the merchant at 8. thereupon responds accept-
ing the prices but changing the quantities, upon which the
merchant at M. ships in accordance with the last telegram,
no complete right of action arises in the District of M., and
an action brought in such district is dismissed.—PaaNuEvo,
J., 9 ocr. 1889, McFee vs Gendron. V, 8.C. 337,

CiraTIONS,— Benjamin, on Sales, 3rd. &dit. T p. 40, 48, 49 — Massé, Droit Com-
mercial, No, 579— Ross vs Rouleau, M. L. R, 1 8. C. 424— Davidson v. Laurier,
| Dor, Q. B. p. 366—National Ins. Co. & Paige, 24 L, C. J. 187 — Gratton vs

Brennan, 16 R, L. 113—Gault & B d 36 L. C. J. 340— Bedarride, achats et
ventes, Nos. 100 et seq.— Pothier, vente, No. 22.

3. Employee lodged by his master—Ejectment.—Que dans
le cas ol une corporation municipale a engagé, pour un an,
un employé pour travailler pour elle, & raison de 550, logé
et chauffé, et ol pour causes jugées suffisantes par le conseil,
cet employé a été renvoyé aprés un mois d’avis, la corpora-
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tion ne peut prendre une action en expulsion sous I'Acte
sommaire, article 887, par. 1 du C. P. C. pour expulser
'employé d’une maison appartenant A la municipalité.
Qu’un employé, dont le salaire est de $550 par annde,
sans convention quant aux termes de paiement n'est paya-
ble qu'au bout de 'année, et ne tombe pas sous I’ Acte Som-
maire, article 887, par. 4 du C. P. C—Tascagreav, Wug-
TeLE, Tarr, JJ., 30 avein 1890, La Ville de Maisonneuve vs
Lapierre. VI, 8. C. 144'

CiraTioNs.— Hart vs O Brien, 15 L. C.J. 42— Reid vs Snith, 6 Q. C. R. 372.

4. Goods ordered by letter.—Que dans le cas olt un com*
mer¢ant expédie des marchandises sur une commande con-
tenant un ordre formel, le contrat est parfait par 'exécution
qu’en fait le commergant A4 qui la commande est adressée,
sans autre déclaration de sa part, et la cause d’action origine
alors & 'endroit ot le contrat a été éxécuté,—Marniev, J.,
80 aour 1887, Gratton vs Brennan 111, 8. C. 95.

Que lorsque des marchandises ont été en partie ordonnées
et achetées & Montréal et que le reste a été ordonné et acheté
par lettre du défendeur au demandeur, la cause d’action a
originé & Montréal ol 'action peut 8tre intentée pour le
tout.—JeTrh, J., 9 vkc. 1890, Cartwright vs McCaffery.

VII, 8. C. 41.

B. Jurisdiction of the courts.—Under C. C. P. 1016, any
pereon interested may bring a complaint in the nature of
a quo warranto, whenever another person usurps, intrudes
into, or unlawfully holds or exercises any office in any cor-
poration, or other public body or board ; whether such office
exists under the common law, or was created in virtue of
any statute or ordinance.

The jurisdiction of the courts of justice cannot be ousted
save by express words in the statute incorporating such
public body, and a mode of appeal provided by the by-lawe
does not, therefore, deprive the members of their recourse
before the ordinary tribunals.—Dorrox, MoNk, Ramsay,
Tessier, Cross, JJ ., 27 Nov. 1886, Heffernan & Walsh. (Ap-
peal to Supreme Court quashed 14 8, C. R. 738,

I, Q. B. 482,
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Que lorsque, aprds 'émanation d'un bref de sommation et
.84 signification au défendeur, mais avant 'entrée de la cause
en cour, le demandeur fait signifier au défendeur un retraxit
de partie de la somme réclamée, suffisant pour réduire cette
somme au dessous de $100, la cour supérieure n'a pas de
juridiction pour juger I’action, qui sera renvoyée sur un
plaidoyer du défendeur.—Sicorte, J., 14 ocr. 1884, Sexton
vs Paradis. I, 8. C. 437.

6. Promissory note. — Que lorsqu'un débiteur signe en
dehors du district de Montréal un billet promissoire daté de
Montréal, il fait une élection de domicile qui donne juridic-
tion, en cas de poursuite sur ce billet A la Cour Supérieure
de ce dernier district, quand m&me la dette aurait été con-
tractée en dehors du dit district.

Qu’une exception déclinatoire sous ces circonstances peut
8tre renvoyde sur réponse en droit.—WurreLg, J., 20 vhv.
1889, Leclaire vs Beaulieu. V, 8. C. 95.

That an action may be brought in the district of Montreal
for the recovery of the amount of a promissory note dated
at Montreal, but which was in fact signed in the district of
Ottawa where the promissor has his domicile. The prom-
issor in dating the note at Montreal, makes as it were an
election of domicile at Montreal and consents that the action
for the recovery of the note be brought there.—pr Lori-
MIER, J., 8 #EB. 1890, Banque du Peuple vs Prévost.

VI, 8. C. 88.

Cirarions.— Wurtele vs Lenghan, | Dée. de Québ. 61— Hudon vs Champagne
17 L C.J 45—Ry. Newspaper Co vs Hamilton, 20 L. C. J. p. 28— Mulhalland
& Clie, de Fonderie Chagnon, 21 L. C. J. p. 114—National Ins. Co. v, Cartier, 22
L. C. J p. 336— Duchesnay v. Larogue, 25 L. C. J. p. 238— Leclaire vs Beaulieu
N.AR DS C.95.

7. Retraxit.—Que dans une action intentée au montant de
$200 lorsque le demandeur produit un retraxit de $149.21,
ne laissant une balance réclamée que de $50.79, la Cour
Supérieure n'a pas de juridiction, et I'action peut 8tre ren-
voyée sur exception déclinatoire.—WurreLe, J., 5 AVRIL
1889, Marsan vs Mandeville. V, 8. C. 120.

8. Right of action.—Pleading—Cost.— Where the plaintiff
domiciled in the district of M., revendicates as his proprety
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goods in the possession of a person domiciled in another
district, and alleged to be illegally detained by him therein,
the defendant should be impleaded in the district of his
domicile.

‘Where the action is manifestly beyond the jurisdiction of
the court, it will be dismissed even though no declinatory
exception has been pleaded.

A person who intervenes in the suit (the defendant mak-
ing default) in order to contest such seizure may raise the
question of jurisdiction by his plea to the merits, without
having filed a declinatory exception within four days from
the allowance of the intervention ; but in such case he will
not be awarded costs on the intervention.

The intervening party in such case is not bound by any
consent to the jurisdiction which may be proved to have
been given by the defendant before the institution of the
action.—WurteLg, J., 17 Nov. 1890, Goldie vs Beauchemin.
(Confirmed in appeal 1 R. O. Q. B. 385). VI, 8. C. 495.

JURY TRIAL

1. Exclusion of evidence.— Where a witness arrived after
the evidence at the trial was closed, but before the jury
was charged, the exclusion of his testimony was not in
itself a sufficient ground for allowing a new trial ; but the
Court will look to the relevancy and importance of the
evidence which the witness was prepared to give, and where
the affidavit of such witness is before the court, and the
testimony which he proposed to give does not appear to be
relevant or material, a new trial will not be ordered on the
ground that the evidence was excluded —DorroN, Ramsay,
Cross, Basy, JJ., 16 jan. 1886, Robinson vs C. P. R. Co.
(Reversed by Supreme Court 19 8. C. R 105).

11, Q. B. 25.

2. Partiality of juror.—The fact that one of the jury, in
the course of the trial, put a question to a witness which
appeared to indicate a leaning to the side of the plaintiff
and the further circumstance that the jury presented her
with their own taxed fees after the verdict was rendered,
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are not such indications of bias or partiality as to constitute
*grounds for a new trial.— Robinson & The C. P R. Co.
1I, Q. B. 25.
3. Verdict—Damages.— Where on a former trial, the jury
awarded the respondent $3000 damages, but the verdict
was set aside by the Supreme Court on the ground of mis-
direction and on the second trial the jury awarded $6500
damages : that the amount was not so excessive that the
Court should set aside the verdict and order a new trial.—
Dorron, Cross, Basy, Bossf, Domerty, JJ., 19 juxe 1890,
C. P. R. Co. & Robinson. VI, Q. B, 118,

4. Verdict—Jury unable to answer questions.— W here the
jury, in answer to a question submitted to them at the
trial, reply * impossible to say” such answer is not a com-
pliance with art. 414 C. P. C. which requires that the ver-
dict be explicitly affirmative or negative upon each fact
submitted : and there is a right to a new trial.—Dogrox,
Cross, Basy, Bossk, JJ ., 23 may 1890, The Royal Institution
Jor the advancement of Learning & Barrington et al & The
Scottish Union and National Insurance Company.

VI, Q. B. 458.
See DAMAGES—LIBEL AND SLANDER PROCEDURE.

JUSTICE OF THE PEACE

That justices of the peace are responsible in damages
where they act illegally and maliciously, e. g. in committing
a person to gaol for refusal as a witness to answer a ques-
tion at the trial which had taken place before them, the
order of imprisonment being signed out of Court, some days
after the termination of the trial, and under circumstances
indicating malice.—Jgrri, MatHIEU, WURTELE, JJ., 27 JUNE
1891, Gauvin vs Moore VI, 8. C. 376.

OCirarions.—Kerr's Magistrates Acts p. 716, 77— Fraser & Gagnon 2 R. de L.
617—Beaudoin & Boisseau, Ramsay's Ap. Cas. p. 298— Cloutier & Trepanier 11

R. L. p. 670 — Marois & Bolduc T R. L. 148 — Cartier v Burland 2 R. L. 415—
Lacombe vs St. Marie 16 L. C. J. 211 —Ray vs Pagé 21 L, C J. 11,

LANE
Qu’un chemin qui & toujours servi & I'usage des propri-
étaires avoisinants, doit 8tre considéré comme une rue publi-
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que et qu'aucun des voising n'a le droit de I'obstruer pour
la détourner & son propre avantage sous prétexte que ce
chemin est établi sur sa propriété, — MacKay, TorraNCE,

RainviLig, JJ., 81 ocr. 1878, Théoret vs Ouimet
I, 8. C. 295.

LARCENY
See CRIMINAL LAW.

LARCENY AS A BAILEE

The prisoner was indicted for larceny, as a bailee, of a
sum of money. The complainant produced a receipt, taken
at the time of the deposit in the hands of the prisoner, by
which it appeared that the deposit was made “ en attendant
le paiement qu’il pourrait faire d'une méme somme 4 R. A.
Benofit.”

That this receipt implied that the prisoner was to pay a
similar sum, and not actually the same pieces of money, and
that there was no larceny.

That parol testimony could not be admitted to vary the
nature of the transaction.—DorioN, Ramsay, Trssier, Cross,

Basy, JJ., 25 seer. 1886, The Queen vs Berthiaume.
111, Q. B. 143.

LEASE

Qu’un bail de meubles pour une certaine somme repré-
sentant leur valeur, avec la condition que lorsque la somme
stipulée sera payée les meubles seront la propriété du loca-
taire, est parfaitement régulier et constitue bien un louage
et non pas une vente.—Moussgav, J., 28 AvriL 1885, May

vs Fournier. I, 8. C. 389.

See CONTRACT—LESSOR AND LESSEE.

LEGACY

1. Capital of annual rent.— Qu’un legs d'une rente an-
nuelle dont la moitié seulement est payable pendant la mi-
norité du légataire, et dont 'autre moitié doit 8tre capita-
lisée et payée avec le total de la rente, & 'ige de majorité
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du légataire, est un legs & terme et un droit acquis trans-
"missible aux héritiers (art. 902 C. C.)—Tascugreav, J., 17
JAN. 1885, Prescott vs Thibault. I, 8. C. 187,

2. Subject to usufruct.—Qu’un legs fait dans les termes
suivants “je donne & E. une somme de $500 & lui 8tre payée
une année aprés le décds de ma dite épouse, ou une année
aprds son convol en secondes noces; quant A la jouissance
de la dite somme, je la donne A ma dite épouse tant qu’elle
gardera viduité,” n’est ni & terme, ni conditionnel mais un
legs absolu & E. sujet au dit usufruit, de sorte que la renon-
ciation de 'usufruitidre & son usufruit donne A E. le droit
de toncher et de jouir de son legs immédiatement.

Qu'un legs d'une somme d’argent fait & une personne en
propriété et & une autre en usufruit donne A 'usufruitidre le
droit de toucher la somme léguée et de la faire fructifier &
sa guise pendant la durée de son usufruit ;

Que l'intérét sur son legs ne compte que de la demande
en justice.—Cimon, J., 20 vev. 1886, St. Aubin vs Dame La-
combe. 11, 8. C. 110.

LEGATEE

That a usufructuary legatee who is epecially exempted
by the will from the obligation of giving security, will not
be ordered by the Court to do so, on the demand of the
nus proprietaires, unless his administration or the change
in his financial position, be such as to put the interests of
the nus proprietaires in jeopardy, which, in the opinion
of the majority of the Court was not the case here.—DorIox,
Tessier, Cross, Basy, Bossf, 26 suix 1889, Dorion & Dorion

V, Q. B. 247.

Ci1rATIONS.— 10 Demolombe, No. 500 p. 433—Sirey, 26, 2, 231~ Sirey, 80, 2, 17,
Az, 12 juin 1879—<1d. 77, 2, 181, Paris, 15 juin 1877—1d. 79, 2, 332, Aiz, 3 jan~
vier 1879,

See WILL.

LEGISLATIVE POWERS
See CONSTITUTIONAL LAW.

LESION
See INTERDICTION.




206 LESSOR AND LESSEE
LESSOR AND LESSEE

I.—~ACCIDENT BY FIRE,
I1.—OHANGE OF DESTINATION OF PREMISES LEASED—RESI-
LIATION OF LEASE.
IIL—~DAMAGES,
IV.—DEMOLITION OF BUILDINGS ON LEASED LANDS,
V.—DEMOLITION OF WALL~ RESILIATION OF LEASE.
VI.—DISTURBANCE OF LESSEE'S USE.
VIL—EJECTMENT BY CO-PROPRIETOR.
VIII.—INJURY TO TENANT IN BUSINESS,
IX.—INTERFERENCE WITH LESSEE'S ENJOYMENT OF PREMIS-

SES,
X, - JURISDICTION,
XI.—LEASE,
XII —OBLIGATION OF LESSOR—PUTTING IN DEFAULT,
XIII.—~OBLIGATION TO FURNISH PREMISES,
XIV,.—OCCUPATION OF SHED NOT MENTIONED IN THE LEASE—
ACCESS80RY—ACQUIESCENCE.
XV.—POSSESSION VAUT TITRE—OPPOSITION.
XVI.—PRIVILEGE OF LESSOR.
XVII.—REPAIRS TO LEASED PREMISES,
XVIII.—VERBAL LEASE—RESILIATION.

See EVIDENCE — HUSBAND AND WIFE — INSOLVEN-
QY — JURISDICTION — PROCEDURE — SALE —
TRUSTEES AND ADMINISTRATORS.

1. Accident by fire.—That the presumption of fault esta-
blished by C. C. 1629 against the lessee cannot be invoked
by the lessor who by the terms of the lease stipulated for
the delivery of the premises in as good order etc., at the
expiration of the lease ‘‘accidents by fire excepted " and
more particularly where the lessees undertook to pay all
extra premiums of insurance which might be charged to
the lessor consequent on the nature of the business carried
on in the premises by the lessees, In such case the burden
of proof is on the lessor to establish fault on the part of the
lessees.

‘Where in such circumstances the cause of the fire is not
established, it will be considered an accidental fire for which
the lessees cannot be held responsible. And the fact that
the lessees did not conform strictly to the regulations of
police with reference to the deposit of ashes will not affect
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the case in the absence of any proof that such negligence
“on their part was the cause of the fire.—Dorion, TrssiEr,
Cross, Caurcn, JJ., 26 Nov. 1887, Skelton & Evans. (Affir-
med by Bupreme Court 12 L. N. 220; 16 8. C. R 637).
II1, Q. B. 325,

2. Change of destination of premises leased —Resiliation of
lease.— Where premises were leased “ to be used and oc-
cupied only for the purposes of concerts, lectures, fairs,
bazaars, clubs, societies, public exhibition and meetings in
accordance with law "’ and the lessee sublet to parties who
used the premises for the religious meetings of the Salvation
Army, an organization which was obnoxious to a large por-
tion of the inhabitants of the locality, and windows were
broken and other damage was done to the property in con-
sequence, and insurance was refused by the insurance com-
panies on account of the increased risk, held that there
had been a change of destination sufficient to entitle the
lessor to obtain the rescission of the lease.—Cross, Basy,
Bosss, Cimon, JJ., 26 marcu 1891, Pignolet & Brosseau.

VII, Q B. 77.

Cirarions — Denisart, vo Ministere public—Domat (Remy), vol. 4 p. 480—
Black livre 3 ch 13— Sedgwick, on Damages, p. 146— Hilliard, on Torts, vol.
1 p. 666, No. 2—Hight v. Thomas, 10 Ad & Ellis, 550—Larombitre, Oblig.
vol. 5 p. T16—Curasson, des actions posses, p. 361—17 Laurent, p. 412—XI Demo-
lombe, p. 230— Bourdon v. Benard, 15 L. C. J. p. 60— Merlin, Quest. V lis ques-
tion d'Etat § |—Mangin, act. pub. T. 1, p. 362—3 Aubry et Rau, p. 56— Duver-
gier, Lovage, No. 448.

3. Damages.—In any case the damages which a tenant
can claim for non fulfilment of a condition of the lease must
be the immediate and direct consequence of such inexecu-
tion, and will not include indirect losses e. g. damages
alleged to have been suffered owing to the lessee's inability
to fulfill contracts, or for waste of wood prepared for his
business.—DorroN, Ramsay, Tessier, Cross, Basy, JJ., 21
JAN. 1886, Bell & Court. 11, Q. B. 80.

4. Demolition of buildings on leased lands.—The defend-
ants had leased certain lands, with stipulation that it should
be sublet only to persons approved by them ; that no liquor
was to be sold thereon and defendants should have the
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right of entry, at any time, and right of ejectment of any
tenant who did not conform to the terms of the lease.

Hewp :—That the defendants were justified in causing the
demolition of buildings existing on such lands, the build-
ings in question being used for the sale of spirituous liquors,
contrary to law, and for purposes of prostitution, and the
defendants never having authorized the construction thereof
by the plaintiff, whose occupancy, moreover, was not
proved.—TorrANcE, J., 13 sepr. 1886, Bacon vs C. P. R

II, 8. C. 277.

5. Demolition of wall—Resiliation of lease.—Que la démo-
lition du mur d’un des cOtés d'une maison rend cette maison
inhabitable.

Que le propriétaire ne peut, sous ces circonstances, faire
débouter I'action en résiliation du locataire en établissant
que ce mur avait été démoli par son voisin, exergant ses
droits de mitoyenneté, pour le rebitir et que dans le bail, le
locataire #'était engagé & souffrir toutes les réparations

nécessaires,—TASCHEREAU, J., ler JuiN 1889, Jacotel vs Gall.
Vv, 8. C. 60.

6. Disturbance of lessee’s use.—Until a judicial disturb-
ance has arigen, and a partial eviction has been the con-
sequence thereof, no claim by a lessee for a reduction of
rent can be maintained. A judicial disturbance may arise
either by an action by a third person setting up a claim of
right to the detriment of the lessee, or by an exception
setting ap a elaim of right, in answer to an action in dam-
ages brought by the lessee against a trespasser.

A lessee who is disturbed in his possession by the material
act of a third party, wathever may be the assertion of right
made by such third party at the time of the commission of
the act, should treat such disturbance as a mere trespass,
and should bring suit against the trespasser for the recovery
of the damages which he has suftered by reason of such
trespass, and to prohibit the trespasser from further tisturb-
ing him in his enjoyment. If the trespasser by his pleas
raises a claim of right, the lessee should notify the lessor of
the disturbance, and can then bring an action in warranty
against the lessor for the purpose of obtaining a reduction
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+of rent, and damages.—WurtELg, J., 31 san. 1890, G. N.
W. T. Co. vs Montreal Tel. Co. VI, 8. C. 74.
Cirarions.—Rolland de Villargues, vo Bail, No. 350—86 Barlin, p. 83—IV Au-

bry & Raw,p 47925 Laurent, vo, 1676 Boileuz, b9, 63— Poucet, Traité des
Actions, No. 11— Pothier, Lounge, No, 91

(Affirming the judgment of Wurtele J. M. L. R. 6 8. C.
74). Until a judicial disturbance has arisen, and a partial
eviction has been the consequence thereof, no claim by a
lessee for the reduction of rent can be maiotained. A ju-
dicial disturbance may arise either by an action of a third
person setting up a claim of right to the detriment of the
lessee, or by an exception setting up a claim of right, in
answer to an action of damages brought by the lessee against
a trespasser.

A lessee who is disturbed in his possession by the material
act of a third party, whatever may be the assertion of right
made by such third party at the time of the commission of
the act, should treat such disturbance as a mere trespass,
and should bring suit against the trespasser for the recovery
of the damages which he has suffered by reason of such
trespass, and to prohibit the trespasser from further disturb-
ing him in his enjoyment. If the trespasser by his pleas
raises a claim of right, the lessee should notify the lessor of
the disturbance, and can then bring an action in warranty
against the lessor for the purpose of obtaining a reduction
of rent, and damages.

Per Dorion C. J.—On the merits the action should be
dismiesed, the appellants by the agreement in question hav-
ing assumed all risk of diminished income in the working
of the telegraph lines transferred by respondents, and hav-
ing entered into this agreement after the Canadian Pacific
Railway Company had obtained authority from Parliament
to establish telegraph lines for the transmission of messages
for the public.—Dorrox, Trssier, Basy, Cross, Dongrry, JJ.,
22 sgpr. 1890, Great North Western Telegraph Co. of Canada
& Montreal Telegraph Co. VI, Q. B. 257.

7. Ejectment by co-proprietor.—That the proprietor for
one undivided half in usufruct may bring alone an action
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of ejectment against the tenant; but he cannot of himself
lease the premises subject to his usufruct.

“ Grosses réparations” do not include the putting on of
a new roof.—TorrANCE, J., 22 Avaust 1885, Ross vs Stearns.

1, 8. C. 448,

CiratioNS. — Duvergier, No. 87—1 Troplong, No. 1000—Agnel, Code de Pro-
priétaires, p. 10 No. 30—2 Bourjon, 38.

That the proprietor par indivis has a right to bring an
action of ejectment against a person holding the property
solely by the will of a co-proprietor, the proprietor of an
undivided share not having any right to lease the whole
property, hor even his own share of it, without the consent
of his co-proprietor.—DorioN, Ramsay, Cross, Basy, JJ.,
30 pro. 18856, Stearns & Ross 11, Q. B. 379.

Cirarions. —Guyot, Bail, p. 12.

8. Injury to tenant in business.—Qu’un propriétaire qui,
en faisant des réparations A sa maison, emploie des maté-
riaux émanant des odeurs infectes, lesquelles causent des
dommages & son locataire, sera condamné & payer le mon-

tant de ces dommages en sus de la résiliation du bail.—
Srcorre, GruL, LorANGER, JJ., 20 MAr 1885, Levesque vs Dai-
gneault. I, 8. C 414,

(Affirming the decision in Review, M. L. R. 1 8. C. 414).
Where the lessor, in making repairs to the leased premises,
used material which emitted a disagreeable odour and
damaged the stock of the lessee, a grocer, that the latter was
entitled to have the lease rescinded, and to recover the
amount of damage sustained by him.

In such eircumstances the more regular course is that
the lessee should put the lessor en demeure to remove the
cause of damage, before bringing an action in resiliation of
the lease and to recover damages.—Dorro, Tessrer, Cross,
Basy, JJ., 27 san. 1886, Daigneault & Levesque.

II, Q. B. 205.

C1raTI0NS. — Tlylee va Donegani, 3 R. I 441 — Remillard vs Cowan, 6 Q. L. R
305

9. Jurisdiction.—Que dans une action en résiliation de
bail ol aucune somme d’argent n'est réclamée ni pour com-
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me loyer, ni comme dommages, c’est la valeur du bail qui
détermine la juridiction du tribunal ; mais que dans le cas
oti des sommes d’argent ont déja été payée au locateur, c'est
la balance due ou A devenir due en vertu de ce bail qui en
fixe la valeur.—Marnigv, J., 29 pfic. 1886, Wood vs Varin.

111, 8. C. 110,

Que les procédures spéciales permises par l'art. 887 du
Code de Procédure Civile entre locateurs et locataires ne
s'appliquent qu’'aux baux d’immeubles et non A ceux de
meubles.—GrLL, J., 3 Juin 1887, Lusignan vs Rieile.

III, 8. C. 197,

Masse & Co., sublet to respondent certain premises held
by them under a lease and they also leased sundry movables
therein for a certain sum payable in monthly instalments :
the respondent also becoming liable for the rent payable to
the proprietor of the premises under the lease to Masse &
Co. In case of default to pay the instalments, the right to
resiliate the lease was stipulated. Masse & Co., transfered
their rights to the appellant, who brought an action to
resiliate the lease on the ground of default to meet the in-
stalments. The proceedings were under the special pro-
cedure ad hoc, provided by C. C. P. 887 et seq.

Hewp :—(Reversing the judgment of the Superior Court
M. L. R. 3 8. 0. 197). That the appellant having the
right to resiliate for default, the action was improperly
dismissed on a declinatory exception.

Per Bossé J.—That, in any case, the Superior Court, hav-
ing jurisdiction, the objection to the summary procedure
was matter to be pleaded by exception to the form, and not
by declinatory exception.—Dorrox, Trssier, Cross, CHURCH,
Bosst, JJ., 21 pro. 1888, Lusignan & Rielle.

IV, Q B. 265.

Que dans le cas oli une saisie gagerie en expulsion éma-
née de la Cour Supérieure sous I’Acte des Locateurs et
Locataires, souldve des questions et fait voir un droit d’ac-
tion qui ne tombent pas sous 'application de ce dit Acte,
il n’y a pas lieu & une exception déclinatoire, la Cour Supé-
rieure ayant toujours juridiction, le défendeur doit plaider

15
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par exception A la forme.—Maruigv, J., 81 pko. 1887, Ca-
dieuz vs Porlier. III, 8. C. 453.

An action under art. 1624 C. C. to recover possession of
the premises leased, where the lessee continues in possession
after the expiration of the lease may be brought by the
lessor under the provisions of arts. 887 et seq. regulating
suits between lessors and lessees.

Where to an action to recover possession of the premises
a demand is joined for the value of the use and occupation
since the expiration of the lease the action must be bronght
in the Superior or Circuit Court according to the amount
claimed.— Dorion, Tessier, Basy, Bossf, Domsrry, JJ.,
22 sgrr. 1890, McBeun & Blachford. (Confirmed by Su-
preme Court, 20 8. C. R. 269). VI, Q B. 273.

CirATIONS.— Beaudry v. Denis 20 L. C. J. 264—Wood v. Varin, M, L. R. 3 8.

C. 110—Voisard v. Saunders, | L. N. 4| —Gauthier v. Désy, 9 Q. L. R 13—Ca-
dieuz v. Pothier, M. I, R.3 8. C. 453 — Fisher vs Vachon, 6 L. C. J. 189 —Guy

vs Goudrault, 14 L. C. R. 202.

10. Lease.—1. Construction of —That where the lease sti-
pulated that the lessee should have the use of a portion of
the yard in rear of the building leased, which portion should
be determined by the lessor, with right to the lessee to
fence the same at his option, that the lessor was not enti-
tled, after the lessee had been four years in possession with
the yard open, to erect a fence across the yard, more especi-
ally as the fence deprived the lessee of light and air.—Do-
rIoN, Cross, Basy, Cuurcu, JJ., 25 ves. 1888, Myles & Styles.

IV. Q. B. 116.

2. Of agricultural land—Que d’aprés la loi, le locataire
d’un terrain en culture a huit jours, aprés I'expiration du
bail, pour enlever ses récoltes s'il n’y a aucune convention
contraire

Que le propriétaire qui prend possession de l'immeuble
avant l'expiration de huit jours est responsable des dom-
mages que ses animaux pourront causer i la récolte du
locataire. —Pramonnon, J., 80 juix 1886, Crevier vs Blai-
gnier. 1I, 8. C. 256.

8. Of house— Unhabitable premises.— When leased premises
are in such unsanitary condition as to expose the lessee and
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his family to danger of disease, the lessee may abandon the
premises without an antecedent judgment of the Court.

When a complaint about the unhealthy condition of the
premises is well founded, it becomes of landlord’s clear and

immediate duty to relieve his tenant of danger to lite and
health, and he cannot shelter himself behind a demand for
a sanitary’s inspector report.

The landlord before the institution of the action to resiliate
the lease which was in notarial form, had been verbally
notified of the highly unsanitary conditions of the premises
and had received the sanitary inspector's written notice to
put the premises in order, but refused to consent to a can-
cellation of the lease, and took no steps to repair the de-
fective drain during the three months which intervened
between the service of the writ and the trial of the case.
Hewp That under these circumstances the landlord could
not complain of the absence of a notarial or other written
protest putting him in default to repair the premises.—Da-
VIDSON, J., 13 ocr. 1891, Palmer vs Barrett. VI, 8. C. 446.

O17aT1088. — Daigneau v Levesque, M. L R. 2 Q. B. 206—Pagels vs Murphy,
M. L.R, 3 8. C. 60—Boucher v. Brault 15 L. C.J. 117—Seymour v. Smith, 33
L. C.J. 165— Marchand v. Caty, 23 L. C. J. 259—Johnson v. Brunelle, 14 R, L.
219— Boulanger v. Doutre, 4 L. C. R. 170—Pothier, Louage, No. 325.

4. Of a newspaper— Change of editor—Que dans un contrat
de louage d'un journal, organe d'un parti politique, la con-
dition que le locateur se réserve la direction politique du
journal et la nomination de son rédacteur en chef est une
clause essentielle du contrat dont la violation entraine la
résiliation de son bail.

Que le fait du locataire de refuser d’employer comme ré-
dacteur en chef celui qui est nommé par le locateur, et de
le remplacer par une personne professant des opinions con-
traires au parti politique dont le journal était 'organe, est
une violation des conditions du bail suffisante pour le faire
annuler.—Giwy, J., 20 pfc. 1890, Cie Imprimerie Minerve vs
Berthiaume. VII, 8. C. 114,

5. Of telegraph system for 97 years.— An agreement by
which & company undertakes to operate the telegraph sys-
tem of another company for a term of 97 years, and to pay
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quarterly a fixed sum for the privilege, is in effect a lease
and, although made for a term exceeding nine years, is an
ordinary and not an emphyteotic lease, there being no right
of ownership conveyed to the lessee.

Under art. 887 C. P. C. as reproduced in R. 8. Q. 5977,
all actions arising from the relation of lessor and lessee are
subject to the summary jurisdiction therein established, and
therefore an action by the above mentioned company
lessee against the company lessor, for diminution of rent, is
subject to such summary jurisdiction. — Marursv, J., 27

MARcH 1889, G. N. W. Tel. Co. vs Montreal Tel. Co.
VI, 8. C. 68.

6. Tacit reconduction. — That where a lease in writing is
continued by tacit reconduction, the notice necessary to ter-
minate it must be in writing.—Cross, Bapy, Bossf, Donerry,

JJ., Lacroiz & Fauleuz. VII, Q. B. 40.

Cirarions.—17 Duranton, Nos, 121, 12237 Guillouard, Nos. 381, 382, 383,
431— Bélanger & Pazton, 14 R. L. 526—Beckham & Parmer, 22 L. C. J. 261 —
25 Laurent, Nos. 388, 389—4 Aubry et Rau, p. 50125 L. C. J. 107—Agnel,

Prop. et Loc., No. 885—25 Laurent, Nos. 327, 328

11. Obligation of lessor—Putting in default.—The owner
of a building is responsible for damages caused by the fall-
ing or giving way of a portion of it, where the accident
occurs either from want of repairs or from a defect in its

comstruction.
The obligation of the lessor towards the lessee is similar

to that of the owner.

The wife of the lessee is entitled to invoke the conditions
of the lease or the obligations arising from the relation of
lessor and lessee in an action for personal injuries suffered
by her from the defective condition of the leased premises.
—Tarr, J., 28 june 1889, Simmons vs Ellioit. (Confirmed
in appeal VI M. L. R. Q. B. 368). V, 8. C. 182,

The plaintiff, principal lessee, was condemned, in an ac-
tion brought against her by her subtenant to pay damages
caused to the lattar by the choking of a water pipe which
carried rain from the roof. She had not called her lessor
into the case to defend her. By the terms of the lease, the
plaintiff was bound to make all repairs except those to the
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roof. She had been in possession fifteen months and during
this time, had never called upon her lessor to make any
repairs,

That, under the terms of the lease to her, the plaintiff
was herself responsible for the good condition and mainte-
nance of the water pipe.

That even if the principal lessor were under an obligation
to put & grating on the pipe, the plaintiff who had accepted
the premises as they were, waa bound to notify her, and put
her in default to do so.—Jonngon, GiLL, MaTHIEU, JJ., 80
APRIL 1891, Holland vs DeGaspé VII, 8. C. 440,

Cirarxios.—= Charbonneau va Duval, 13 R. L. 309—Johnson vs Brunelle, 14
R. L. 219—Bélanger vs Paxton, 14 K. L. 526—Peatman vs Lapierre, 18 R. L.
35— Marcile vs Mathieu, 7 L. N. 56—Lorrain, p. 117, No. 319—Agnel, p. 171,
Nos. 358, 369.

12. Obligation to furnish premises.—Que sous un contrat
de louage ot le bail est authentique, fait pour cing ans, le
loyer payable $25 chaque mois, le locataire n’est tenu de gar-
nir les lieux loués que pour le terme échu et le terme A
écheoir—PariNgav, GiLy, LorANGER, 80 JAN. 1886, Lynch vs
Reeves. V, 8. C. 23.

Oirarions, —Gareau v. Paguet, 11 L. C. J. 267—Deslauriers v. Lambert | Q.

L. R. 365—6 Toullier 268 —3 Delvincourt 201—17 Duranton 133 No, 157—2 Tro-
plong, Louage, No. 531, 636— Bourjon Il Liv. 4, tit 4 ch, 3, 5. 3, No. 31—6. Boi-
lowz, 104—4 Duvergier 22 Nos. 14, 16—6 Marcadé C. N. art. 1762 p. 490—3
Mourlon, No. T13— Merlin, vo Bail, sec, T art. 3—Pothier, Louage, No. 318

Que dans le cas d’un bail avthentique pour deux anndes
et neuf mois, payable $25 par mois, lorsque le locataire en-
léve les meubles garnissant les lieux louds, et qu'une saisie
gagerie est prise par droit de suite le 26 octobre, le locataire
sera tenu de garnir les prémisses jusqu’au mois de mai sui-
vant.—Bourarors, J., 27 mars 1886, Longpré vs Cardinal.

V, 8. C. 28,

Crravions.—Agnel p, 140 No. 201—4 Duvergier p, 25686 Boileuz, 105 —3
Toullier, p. 201,

13. Occupation of shed not mentioned in the lease — Ae-
cessory—Opposition.— Where the lessee leased buildings in
course of construction, and, on taking possession of the same,
also oceupied and used, without objection on the part of the
lessor, during nearly four years, a small shed in the rear of
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the leased premises that the shed, though not mentionned
in the lease, nor shown in the architect’s plans of the build-
ing, must be considered as an accessory of the premises
leased and that the lessor, by acquiescing in the lessee’s
occupation for so long a period, without claiming rent, had
placed that construction upon the contract.—Dorron, Cross,
Basy, Cuurcn, JJ., 25 ves, 1888, Mytes & Styles.

IV, Q. B. 113.

14. Possession vaut titre.—Que le locataire d’une maison
est présumé 8tre le propriétaire des effets qui 8’y trouvent,
et en avoir la possession A titre de propriétaire ; et que ce
titre est suffisant pour faire maintenir une opposition, sauf
preuve contraire.—MATHIEU, J., 8 MA1 1889, Peltier vs Lamb.

V. 8. C. 69.

15. Privilege of lessor.—Que le privildge du locateur pour
son loyer prime celui du curateur et tous les frais pour I'or-
ganisation de la faillite, sauf ceux de vente des meubles
sujets au privildge

Que les frais du curateur et autres frais nécessaires & 1'or-
ganisation de la faillite ne sont pas, quant au locateur, des
frais de justice.—TAascHEREAU, J., 29 JAN. 1886, Ménard &
Desmarteau. (Reformed in review jgt in review reversed in
appeal IIT M L. R. Q. B. 303). II, 8. C. 130.

CiraTIONS.—Grenier, Hypothiques, t, 2., pp. 15, 17, No. 300.
poincy! rp

Que le privildge du locateur ne porte pas sur les effets qui
doivent 8tre, en vertu de I'art. 556, laissés an débiteur A son
choix. — TorrANCE, PariNeau, Tascuargav, JJ., 12 JjuIN
1886, Michon vs Venne. 1I, 8. C. 367.

The lessee of premises under a written lease for one year,
which prohibited subletting continued to occupy for a seo-
ond year under a verbal agreement to pay an increased
monthly rental, and with some modification as to the pre-
mises leased. In the course of the second year the lessee
sublet the premises and removed the greater part of his
eftects to other premises. The lessor having seized the
effects removed, by saisie gagerie par droit de suite, there
being no rent due and exigible :
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That the privilege of the lessor for the unexpired period
of the lease extends to the effects of the lessee, and also
includes the eftects of the under-tenant in so far as he is
indebted to the lessee ; and so long as the under-tenant has
sufficient effects upon the premises to secure the rent pay-
able by him to the tenant, and the tenant leaves sufficient
effects to secure the difterence, the principal lessor has no
right to issue a saisie gagerie for rent not due and exigible.

Even where the under-tenant has bound himself to pay
the tenant monthly in advance, it is sufficient if there are
enough moveables upon the premises including those of
the under-tenant to the extent of his obligation to the lessee,
to secure the whole rent for the remainder of the lease.

SempLe :—That where there is a written lease, with pro-
hibition to sublet and the lessee remains in the premises
after the term of the original lease, the parties agreeing ver-
bally to certain modifications, the stipulation against sub-
letting still applies, and the effects of a sub-tenant who
enters in contravention of such stipulation, become subject
to the principal lessor’s privilege in the same manner as
those of any other third person.—Jouxson, C1Li, WURTELE,

JJ., 80 Nov. 1889, Vinette vs Panneton & Jones.

V, 8. C. 318,

Cirarions.—Agnel, Manuel des Prop. 247— Arnoldi v. Grimard 5 R. L, 148—
Boyer v. Mclver 21 L. C. J. 160—Barry v. Boucher, 14 R. L. p. 28917 Duran-
ton, 157—4 Duvergier, 15 et 16—2 Troplong, 631—Agnel, 291, 550—6 Marcade,
Art. 1752 mo. | — Lorrain, Locateurs et Locataires, p. 178, No. 474,

16. Repairs to leased premises.—That the lessee is not
entitled, without first putting the lessor en demeure to de-
mand the resiliation of the lease because repairs are neces-
sary, unless the condition of the premises be such as abso-
lutely to prevent his use and enjoyment, the proper course
is for the lessee to ask that the lessor be ordered to make
the repairs which are necessary, and, in default that the
lessee be authorized to make them at the lessor’s expense,
—JonnsoN, Paringav, G, JJ., 30 pre. 1886, Pagels vs
Murphy. I1I, 8. C. 50.

Crrarions.— Boucher vs Brault, 15 L. C. J. 117.

Where the lessor undertakes by the lease to put the

premises in good tenantable condition, and he neglects to
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do so, that the lessee may, after putting the lessor in default,
make such repairs as are urgently needed for the safety and
health of the occupants, without first having obtained ju-
dicial anthority ; and may recover the eost of the same from
the lessor.—~Davinson, J., 12 xov. 1888, McCaw vs Barring-
ton. IV, 8. C. 210.

Cirarions,— Pothier, du Louage, No. 13125 Laurent, No. 109— Boulanger vs

Doutre, 4 L. C. R, 170~ Spelmanv. Muldoon, 14 L. C. J, 306—Pagels v. Murphy,
L R.3 8. C. 50—Boucher v. Brault, 16 L. C. J. 117—Heney v. Smith, 10 L N.

333.
17. Verbal Lease — Resiliation.—Que lorsque le bail quoi-
que verbal est défini et le loyer payable mensuellement le
locateur peut demander la résiliation du bail quand il y a un
mois de loyer de dii.

Que le locateur qui poursuit en expulsion pour un terme
de loyer dil, savoir, $16.66, peut en méme temps réclamer
la somme de $133.38, balance de loyer & devenir dii sur un
bail verbal d’un an, & savoir, de $200 comme dommages
résultant de la résiliation du bail.—Giwy, J., 25 oor. 1887,
Robert vs Chateauvert. 111, 8. C. 214,

LIBEL AND SLANDER

1.—CANDIDATE FOR ELECTION TO THE LEGISLATURE —
CHARGES OF BEING A FREEMASON OR ORANGEMAN.,
II.—CHARGES IN ELECTION PETITION.
(II.—CHARGES OF BLACKMAIL,
IV.—ORIMINAL ACCUSATION.
V.—~ORITICISM OF MEMBERS OF PARLIAMENT,
VI. -DAMAGES AWARDED FOR LIBEL,
VII.—DEFAMATORY STATEMENT IN PLEADING.
VIII-FAIR AND HONEST REPORT OF PROCEEDINGS BEFORE
COURT OF JUSTIOE—ABSENCE OF DAMAGES,
IX —INFORMER.
X.—INJURY TO CREDIT,
XI,—~JUBTIFICATION,
XII,—LIBEL BY NEWSPAPERS,
XIII.—LIBEL IN PLEADINGS,
XIV,—~MATTERS OF PUBLIC INTEREST — DAMAGES — APPEAL —
CosTs. -
XV.—~MAYOR OF VILLAGE — IMPUTATION OF BIGOTRY — EX&M-
PLARY DAMAGES.
XVI.—~MERCANTILE AGENCY,
XVII.—PLEA,
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XIX . —~PRIVILIBGED COMMUNICATIONS,

XX —~PUBLIC ANNOUNCEMENT OF TERMINATION OF AGENCY —
INJURIOUS EXPRESSIONS.

XXI1.—~TELEGRAPH COMPANY — TRANSMISSION OF LIBELLOUS

MATTER — PUBLIOATION OF JUDICIAL PROCEEDINGS—DAM-
AGES,

XXII,—~WORDS 8POKEN IN OONFIDENCE,

XXIII —~WORDS UTTERED IN FOREIGN LANGUAGE — AVERMENTS
OF DECLARATION.

See MERCANTILE AGENCY — PROCEDURE — DAM-
AGES.

1. Candidate for election to the legislature — Charges of
being & fr or orang —That when a person is
offering himself for election to the legislature, newspapers
have a right, in the public interest, to state the truth re-
specting his character and qualifications ; and therefore a
statement, true in itself that a candidate is a Freemason, is
not ground for an action in damages.

A term not injurious in itself may become injurious from
the intent of the writer or speaker in its application. Hence
to allege falsely of a candidate for election to the legislature,
that he is an Orangeman in a community where Orangism
is held in detestation by a large proportion of the people, is
an injure, and under art 1053 C. C. gives rise to an action
of damages.

As to the amount of damages, no substantial damages
being proved, the Court of Review reduced the amount
from $500 to $100 with full costs of the suit.—JonNson,
‘WourteLe, Davivsox, JJ., 81 may 1890, Noyes vs Cie Impri-
merie. VI, 8. C. 370.

2. Charges in an election petition.—Qu'il n’y a pas d’ac-
tion en dommages contre un pétitionnaire qui, dans sa péti-
tion en contestation d’élection parlementaire, accuse le can-
didat élu d’avoir dans son élection induit et contraint diver-
ses personnes a faire un faux serment, d’avoir fait ce qu’on
appelle “supposition de personne” d’avoir tenté de violer
le secret du scrutin, ces accusations étant généralement des
faits pertinents aux contestations d'élections.

Que le fait que le pétitionnaire n’a pas répété ces accusa-
tions dans son *“ articulation de fairs” n’est pas en loi une
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admission que les accusations étaient fausses, mais ne peut
dtre considéré que comme un abandon de ces moyens de
contestation par le pétitionnaire.—Ouimer, J., 29 pfic. 1888,
Charlebois vs Bourassa. IV, 8. C. 424.

(Reversing the decision of Ouimet J.) That the pertinency
of a libellous allegation in a pleading is a justification only
when the allegation is made in good faith with probable
cause and without intention to injure; and the proof of
these facts is incumbent on the party making euch sllega-
tion ; and in the absence of evidence of the truth of the
allegation or of probable cause malice will be presumed.
And so, where the plantiff in an action to annul an election
alleges subornation of perjury and other offences against the
defendant, and made no proof in support of the charges, he
was condemned to pay $100 damages.—Loraxarr, WuUR-
TELE, DAVIDSON, JJ., 6 JuNE 1889, Charlebois vs Bourassa.

V, 8. C. 423.

3. Charges of blackmail. — Qu'un maitre de poste qui
retarde injustement d'expédier une lettre A lui confiée et qui
lorsque la personne qui lui a remis cette lettre, se plaint de ce
retard, lui reproche de vouloir lui faire du chantage et ajoute
“qu’elle avait besoin d'argent et qu’elle se servait de faux
prétextes pour en obtenir” peut &tre poursuivi en domma-
ges, et une somme de $10.00 par lui offerte, n’est pas suffi-
sante.—~TorRrANCE, J., 20 wov. 1886, Chartrand vs Archam-
bault. II, 8. C. 427,

4. Criminal accusation.—Que la publication par un jour-
nal de l'article suivant : ** Heureusement que les voyous qui
ont crié et hurlé n’étaient pas des électeurs du comté. Les
rouges avaient fait monter 14 une cinquantaine de repris de
justice, & la tdte desquels se distinguait un charretier du
nom de Sabourin qui a déji purgé une sentence de six mois
A la prison commune de Montréal pour parjure. ('est & ces
gibiers que les honnétes gens doivent de n'avoir pu enten-
dre paisibl t la di ion hier soir” constitue un libelle,
pour lequel le journal & été condamné & $50 de dommages
et dépens d'une action de $100.—WurreL, J., 5 Nov. 1883,
Sabourin vs Cie. d' Imprimerie. III, 8. C. 263.
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5. Criticism of bers of par —That while the
conduct of a member of Parliament in his public capacity is
subject to criticism, and an action is not maintainable for an
imputation which arises fairly and legitimately out of his
conduct, yet an imputation unsupported by evidence of dis-
honest motives in voting upon a question and of selling his
influence is unjustifiable and an action based upon such
accusation will be maintained.—Jounson, Jerrk, LoRANGER,
JJ., 80 Nov. 1886, Champagne vs Beauchamp.

II, 8. C. 484,

(Affirming the judgment of the Court of Review M. L. R.
2 8. C. 484). That while the conduct of a member of
Parliament in his public capacity is subject to criticiem,
and an action is not maintainable for an imputation which
arise fairly and legitimately out of his conduct as such
member, an imputation, unsupported by evidence, of dishon-
est motives in voting upon a question, and of selling his
influence, is unjustifiable, and an action of damages based
upon such an accusation will be maintained.—Tessier, Cross,
Cuuren, Dongrry, JJ., 27 sepr 1888, Beauchamp & Champa-
gne. VI, Q B 19,

CirarioNs,— Levi vs Reid, 4 L. N. 91— Gingras vs Dévilets, 6 8. C. R. 482

6. Damages awarded for libel.—That the amount of a
judgment obtained as damages for libel is not exempt from
seizure by garnishment. — Torrance, J., 20 ~ov. 1886,
Lalond. hambeault. (Confirmed in appeal 2 Q. B. 486).
II, 8. C. 410.

Civarions.—Chef v. Léonard, 6 L. C. J. 305— Maurice v. Desrosiers, 7 L. N,
264 — Pigeau, vol. 1, 423—24

vs Ar

7. Defa in pleading.—Que 'action pour
dommages réault.lnt d’.lléguél dlﬂ'amatolrea fait dans une
défense, peut &tre intentée avant que la cause dans laquelle
cette défense a été produite, soit terminée.

Que les pidces de procédure contenant des allégués diffa-
matoires contre I'une des parties dans la cause, ne sont pri-
vilégiées que lorsqu’elles portent sur des faits pertinents et
qu’elles ont été produites de bonne foi dans un but de dé.
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fense légitime.—LoraNagr, J., 15 oor. 1884, Hodgson vs
Banque d’ Hochelaga. I, 8.C. 15.

8. Pair and honest report of proceedings before Court of
justice —Absence of damage.—A fair and honest report in a
newspaper of proceedings before a court of justice, whether
condensed or not, and even if injurious to persons referred
to therein, is privileged.

The defence of justification is strenghtened by evidence
showing that the plaintiff's character was such that he suf-
fered no damage by the publication.—Davipson, J., 17 oor.
1887, Downie vs Graham. II1, 8. C. 333.

9. Informer.—Que personne n'a le droit d'appliquer &
une autre personne des termes qui n’ont rien en eux-mémes
d’injurieux, mais qui par l'interprétation qu'en font les per-
sonnes & qui on #’adresse, constituent une injure; que le
terme de “ dénonciateur ” quelque permis que soit en loi la
dénonciation, est humiliant dans l'opinion publique et une
cause de reproche qui donne ouverture i I'action en répara-

tion. Maruiey, J., 26 Mars 1889, Duguette vs Major.
V, 8. C. 134,

10. Injury to credit.—Que le fait de dire en présence de
témoins & un créancier, qu'il avait tort d'avancer A son dé-
biteur, que sa dette était risquée, que ce débiteur ne payait
personne et avait déjh fait perdre de I'argent & d’autres cré-
anciers, et d’autres paroles semblables, lorsque cela est dit
sans motif légitime, d’une manidre non confidentielle, ni
privilégide, donne droit en faveur du débiteur A une action
en dommages et méme & des dommages exemplaires.—Tas-
CHEREAU, J., 27 ¥kv. 1886, Hus vs Lespérance. II, 8. C. 127.

11, Justification.—That a plea of partial prescription to
an action of damages for libel, is not demurrable on the
ground that the matters sought to be prescribed were not
alleged as charges of libel, but to show animus; that being
matter of fact, and not of law.

That the defendant in an action of damages for the pu”
blication of a libel may lawfully plead the truth of the
alleged libel, and that it was published in the interest of
the public, and concerning matters of public import ; and
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such allegations if duly established constitute a sufficient de-
fence in such cese.

The defendant may oppose to a demand for damages for
libel and slander, the fact that the plaintift on his part libel-
led defendant, and that there is compensation d'injures,
where the attack and defence are alleged i have been
simultaneous, a8 in a discussion between the editors of two
newspapers in the columne of their respective journals.—
Jonnson, J., 12 JaN. Trudel vs Cie. d Imprimerie. (Leave to
appeal refused V. M. L. R Q. B. 510). V, 8. C. 297.

(Affirming the decision of Johnson, Ch. J. 5 8. C. 297).
That in an action of damages for the publication of a libel,
the defendant may plead the truth of the matter charged as
libel, more especially where (as in this case) he alleges that
the publication was made in the interest of the public and
concerning matters of public import.

The defendant may oppose to a demand of damages for
libel and slander the fact that the plaintiff on his part li-
belled the defendant, and that there is compensation d’in-

jures, where the attack and defence are alleged to have
been simultaneous, as in a discussion between the editors of
two newspapers in the columns of their respective journals.
—Dorroxn, Tessier, Cuvron, Bossf, Dougrry, JJ., 27 Mmarcn
1889, Trudel vs la Compagnie d' Imprimerie et de Publication du
Canada. V, Q. B. 510.

Qu'il 0’y & pas lieu & une action en dommages contre le
propriétaire d’un journal, lorsque ce journal & publié des nou-
velles de nature & nuire A la reputation de quelqu'un, si ces
nouvelles sont publiques de leur nature, substantiellement
vraies et publiées dans I'intérét public.—pELoriMIER, J., 16
MAx 1890, Turgeon vs Wurtele. VL, 8. C. 390.

A plea of justification, to an action against a uewspaper
for libel, cannot be supported, where it appeared that the
facts were grossly misstated, but without malice, in the
article complained of ; as where it was stated that a collision
between vehicles, was caused by the plaintiff’s intoxicated
condition, and the proof showed that he was not intoxicated,
and not to blame for the collision.
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In an action for libel, where the plaintiff obtains judg-
ment for part of the amount claimed, it cannot be charged
with any part of the costs unless there has been a tender
by the defendant. — JouxsoN, Maruigu, Paaxvewo, JJ., 30
MAY 1891, Turgeon vs Wurtele. VII, 8. C. 409,

12. Libel by newspapers.—Que la publication des procédés
publics d’une assemblée délibérante n’entraine aucune res-
ponsabilité lorsque cette publication est faite de bonne foi
et sans malice, de faits qui ont rapport & l'objet de I'as-
semblée et qui sont d'un intérét public—Dorion, Tessier,
Crose, Cuuron, JJ., 26 rfv. 1888, Donovan & The Herald
Co IV, Q B. 41,

Although a motion for judgment non obstante veredicto
may now be made by either party (C. P. C. 438) such mo-
tion in any case can be based only upon the insufficiency in
law of the allegations of the other party.

A libel in a plea is actionable, and may also form the
basis of an incidental demand, under C. P. C. 149, when the
libel occurs in a plea to an actien of libel.

The absence of a material witness at the trial is not the
ground for a new trial if the party, though aware of the
absence of such witness, did not move to postpone the trial.

Insufficiency of the assignment of facts cannot be urgent
in support of a motion for a new trial, if no objection was
made thereto before the trial especially if che party com-
plaining of such insufficiency himself adopted proceedings
to bring the trial on.

In considering whether the damages allowed by a jury
in a case of personal tort are so excessive as to be set aside
under C. C. P. 426 the Court may, and should have regard
to the condition of the parties, and a new trial will not be
granted unless the damages are 8o excessive and unreason-
able as to make it manifest that the jury were led into er-
ror or were actuated by partiality or prejudice. And in the
present case an action by an ex-minister of justice, against
a newspaper for libel, HeLo—that $6,000 damages for the
libel and $4,000 additional for libel in the plea were not
excessive.
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The affidavit of a juror as to the motives which influenced
either him or his fellow jurors cannot be received (C. C. P.
428) —J onnson, Dongrty, TAscuereAv, JJ., 81 MarcH, 1886,
Laflamme vs The Mail Printing Co. 11, 8. C. 146.

Crrarions.—Grant ve HEina Life Ins Co, 12 L. C. R, 386— Pacaud vs Price,
16 L. C. J. 281—@Gadbois & Truteau, 17 L. C. J. 271 —Grellet & Dumazeau,
Traité de la Diffamation, vol. 2, p. 216, No. 932— Cannon vs Huot, | Q. L. R. 139
—Venning vs Steadman, 9 8. C. R. 208

That an incidental demand is sufficiently libellée if instead
of setting out at length a libel complained of, it refers to
an answer to plea immediately preceding, as forming part
thereof.

That an incidental demand will not be rejected as ille-
gally filed because it is not accompanied by a petition as
required by art. 152 C. C. P.

That under the laws of this Province an action lies for
libellous allegations contained in pleadings.

That a plaintiff in an action for libel, who is attacked by
an additional libel in the plea to his action, may proceed
by incidental demand in order to obtain a condemnation
for this additional demand.

That when the defendants in a jury trial have issued a
venire facias attended at the striking of the panel, proceed-
ed to trial, and taken their chance of a favorable verdict,
they cannot afterwards obtain a new trial on account of
alleged defects in the assignment of facts for the jury.

That a new trial will not be granted because a material
witness was absent, although he was duly subpoenaed and
the proper conduct money was tendered him, when the
party who called him neglected to epply for a postpone-
ment of the trial.

That evidence tendered by defendant in an action of libel
a8 to the previous conduct and character of the plaintiff was
properly rejected as illegal, especially when such matters
were not referred to in the pleadings.

(By the majority of the Court)., That in action for libel,
the assessment of damages is peculiarly the province of the
jury, and that a verdict of $6,000 for the newspaper libel
complained of in this case, and of $4,000 for the libellous
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allegations of the plea, was not so excessive as to lead the
interference that the jury were led into error or actuated
by improper motives.

(Per Baby and Church, JJ. diss) That the verdict of
$6,000 for the libel in the newspaper was excessive and jus-
tified the defendants in asking for a new trial.

SemBLe :—That if the Court reduced these damages to
$1,000 leaving the damages for the libel in the plea undis-
turbed, so as to make the total condemnation $5,000, the
judgment maintaining the verdict should be confirmed.—
Dorrow, Tessier, Cross, BAsy, Cuurcn, JJ., 20 jone 1888,
The Mail Printing Co. & Laflamme. (Modified by Supreme

Court 12 L. N, 88). IV, Q. B. 84,
CI1TATIONS — Pigeau, Proc. Civ. 337— Pothier, Proc. Civ. vol. T ch. 2,87 p. 37
Gilbert sur Sirey Code de Proc. art. 336, note 1—Carré, Proc. vol, 3 p. 192—Gad-

bois vs Trudeau 16 L. C. J. 271 — Lagange v. Carliste 8 L. C. J. 182— Stadacona
Ins. Co. v. Trudel 6 Q. L. R. 31— Dareau, Traité des Injures vol. II p, 332—
Pacaud v. Price 15 L. C. J. 381 —Hall v. Mayor of Montreal 27 L. C.J. 129—
Cannon v. Huot | Q. L. R 130

Qu’un journal ne peut plaider la vérité des imputations
contenues dans un prétendu libelle comme justification de
sa publieation, et que tel plaidoyer a une action en dom-
mages peut 8tre renvoyé sur réponse en droit.

Qu’un employé public est responsable de sa conduite &
'autorité compétente et qu'un journal n’a aucun droit, en
I'absence d'une mission spéciale, d’informer le public de sa
conduite.—MATaIBy, J., 27 MARs 1888, Daoust vs Graham.

IV, 8. C. 49.

(Reversing the decision of Mathien, J 4 8. C. 49). That
the acts of every public official ware subject to fair and
legitimate criticism by the press and the general public ; that
the dismissal of a public officer is a matter of geveral in-
terest of which the public are entitled to be informed ;
and the announcement of such dismissal and of cause there-
of, is not ground for an action of damages except in cases
where it appears that the publication was made malicionsly
and with intention to injure. It is for the Court or for the
jury (if the case be tried before a jury) to determine on the
evidence, whether the publication complained of was made
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maliciously and with intention to injure, and the truth or
untruth of the facts is one of the most important circums-
tances to be considered in arriving at a decision of this point ;
therefore a plea alleging the truth of the publication is not
demurrable.—Doriox, Tesster, Cross, Cuvrcn, JJ., 20 juNe
1888, Graham et al & Daoust. V, Q. B. 498.

13. Libel in pleadings.—That libels in pleading are ac-
tionable, when the allegations complained of are false, or
made without probable cause,

That malice is inferred by law from the nature and the
falsity of such accusation.

That an unproved plea of justification constitutes an
aggravation of the libel.

That executors are personaly liable for libels published
by them in their said quality.

That the mere fact of having taken counsel’s opinion
apart from any other circumstances, does not excuse a party
making libellous allegations in pleadings.—TAscuereAv, J.,
10 ~Nov. 1888, Rielle vs Benning. IV, 8. C. 219,

(Affirming the judgment of Tascherean, J. M. L. R. 4 8.
C. 219). That libels in pleagings are actionable, when the
allegations complained of are false, or made without pro-
bable caunse.

That malice ie inferred by law from the nature and the
falsity of such accusations,

That an unproved plea of justification constitutes an
aggravation of the libel,

That the executors are personally liable for libels pub-
lished by them in their said quality.

That the mere fact of having counsel’s opinion, apart
from any other circumstances, does not excuse a party mak-
ing libellous allegations. — Dorron, Tessier, BAsy, Bossi,
Dongrry, JJ., 22 Nov. 1890, Benning & Rielle.

VI, Q. B. 365.

Cirations.—The Mayor §c & Hall, 12 8. C. R. T4.

14, Matters of public interest—Damages—Appeal—Costs.
~—Where the Court below dismissed without costs an action
of damages against the publishers of a daily journal, on the
ground that the matters charged as libellous were substan-

16
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tially true, and referred to a subject of public interest :
that an appeal should not be maintained from such judg-
ment, where no damages were proved, even supposing that
a small sum of exemplary damages might properly have
been allowed the plaintiff by the Court of first instance on
account of certain injurious expressions used by the defen-
dante ; but the Court of Appeal in such cases may exercise
its discretion, and dismiss the parties without costs in either
court.— Dorion, Tesster, Cross, Cuvrcs, Bossg, JJ., 19 JAN.
1889, Ouimet vs Cie. d' Imprimerie. VI, Q B. 36.

15, Mayor of village—Imputation of bigatry —Exemplary
damages.—The defendant called the plaintiff who was mayor
of the village, a bigot, and said that his conduct as mayor
was influenced by his bigotry.

That these words were actionable per se, and that a small
amount might be awarded as exemplary damages, though
no actual damages was proved.—WurreL, J., 5 Nov. 1889,
Wickham vs Hunt. VI, 8. C. 28.

16. Mercantile agency.—That a mercantile agency is res-
ponsible in damages for communicating to its subscribers a
false rating of a person engaged in business, whereby his
credit is injured. Absence of malice, and the fact that the
report was subsequently corrected, will not exonerate the
defendant, but may be considered in mitigation of damages.
—DaAvipson, J., 12 Nov. 1888, Steel vs Chaput.

IV, 8. C. 200.

O1TATIONS, — Carsley vs Bradstreet, M. L. R.28.C.33 and M L. R. 3 Q. B 83.

That persons carrying on a mercantile agency are res-
ponsible for the damage caused to a person in business by
an incorrect report concerning his standing, though the re-
port be only communicated confidentially to subscriber to
the agency on his application for information.—WurrELg, J.,
12 nov. 1887, Cossette vs Dun. III, 8. C. 345.

Cirarions.—Girard vs Bradstreet, M. L. K. 3 Q. B. 69 & 83.

(Cross, J. diss) Affirming the decision of Wurtele, M.
L. R. 8 8. C. 845. That persons carrying on a mercantile
agency are responsible for the damage caused to a person
in business by an incorrect report made by them concerning
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his standing ; and that such report is not privileged though
it be only communicated confidentially to a single subscriber
to the agency, on his application for information. A com-
munication relating to purely civil matters (as in this case)
to be privileged must be based on the truth of the facts to
which it relates —Dortoxn, Tessrer, Cross, Cuurcn, Bossf,
JJ., 26 mARcH 1889, Dun & Cossette (Affirmed by Supreme
Court 18 8, C. R. 222). V,Q B. 42,

Cirarions.— Bradstreet & Carsley M. L. R. 3 Q. B. 83— Wason v. Walker, L.
R. 4 Q. B. 138 — MacDougall v. Knight I. R. 17 Q. B Div. 612 — G. T. R. vs

Meegan, M. L. R | Q. B. 367—Ancien Denizart vo Lettres Missives, vol. 2 p. 40—

Starkie, on Slander vol, | p. 202— 4 Massé et Vergé, sur Zacharim § 624, note—20
Laurent, No. 480 p. 512,

1%. Plea.—1. Noloriety—Que, dans une action en dom-
mages pour diffamation de caractére, dans laquelle la de-
manderesse se plaint que la défenderesse a fait circuler dans
la paroisse des calomnies propres & la ruiner dans son hon-
neur et sa réputation, la défenderesse peut plaider que les
accusations incriminées avaient notoirement cours dans la
dite paroisse et étaient répétées publiquement par diverses
personnes ; une réponse en droit & cette partie de la défense
sera renvoyée. — LorANGER, J., 81 MA1 1890, Robert vs de
Montigny. VI, 8. C. 345.

A defendant sued in damages for libel cannot plead com-
pensation by damages suffered by him from calumnious
attacks made upon him by the plaintiff.

(Dorion, Ch. J. diss.) The notoriety of the facts con-
tained in the publication complained of may be pleaded in
mitigation of damages.—Dortox, Trssier, Cuvrcn, Boss#,
Dougryy, JJ., 27 mArcH, 1889, Trudel & Viau.

Vv, Q. B. 502.

Cirarions.—36 Dalloz, Rep, vo Presse-Outrage No. 1324 & 1335 —Merlin, Rep.
vo Compensation v, 2 par. 13, p. 639—Merlin, Rep. par. 3 p. 108— 20 Laurent
No. 492—36 Dolloz vo Presse Outrage No. 1480 et seq.—2 Grellet du Mazeau No.
809 p. 128— Bélanger & Papineau 6 L, C. R. p. T16—Pétrin et Larochelle 4 R.
L. 286—Noil & Clabot 8 L. C. R. 211—Hart & Thérien 2 L. N, 202.

2. Truth—In a plea to an action of damages for libel,
where the defendant denies the intention to injure, he may
allege the truth of the matter charged as libel in mitigation
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of damages.—DorioN, Moxk, Tesster, Cross, Basy, JJ., 29
MAY 1883, G'raham & MecLeish. V, Q.-B. 475.

OCrrarions.—Dareau “ Des Injures” ch, 1 8.1 No. 5— Bélanger & Puapineau 6
L. C, R. 415—Noé#l & Chabot 8 L. C. R. 211—Pétrin & Larochelle 4 R. L. 286—
Hart & Thérien 2 L. N. 202—Gugy & Ferguson 11 L. C. R. 409— Langelier v,
Brousseau 6 Q. L. R. 198— Brillon, vo Injure, & 2 p. 442,

Following Graham & McLeish ante. That in action of
damages for malicious libel the truth of the alleged libel,
may be pleaded in justification or in mitigation of damages.
—Doriox, Cross, Basy, Cuurcu, Bossg, JJ., 26 june 1889,
Ledue & Graham. V, Q. B. 511.

18, Post-card.—Que V'envoi d'une carte postale avec les
mots suivants derits dessus:  Received the amount all
right—nicely caught in your own trap—honesty is the best
policy—your confidence games will work no more—you do
not need a diploma—rest on your laurels, deeds go further
than works—through your words of Saturday and Monday
were strong enough. Au revoir” est une injure ; et que,
en 'absence d’aucun dommage réel, le défendeur doit étre
condamné & des dommages exemplaires. $40 de dommages

accordées.—MATuIEY, J., 80 MAT 1890, O'Brien vs Semple.
VI, 8. C. 344.

19. Privileged communications. — Qu'une lettre privée
écrite & un particulier et qui lui est envoyée sans lui donner
aucune publicité, est une communication privilégide qui ne
peut donner droit 4 une action en dommages.—JErr§, J.,
27 oor. 1884, Burnstein vs Davis. I, 8. C. 67.

That a letter written in good faith and without malice,
by the lessor of premises occupied by a manufacturing com-
pany of which the plaintiff was manager, and addressed to
one of the directors and principal shareholders, charging
the manager with inefficient administration, the writer at
the time having reason to be anxious respecting his interests
a8 landlord of the company, is a privileged communication.
—JonnsoN, PArINeAU, LoraNaer, JJ., 20 pro. 1887, Mac-
Farlane vs Joyce. III, 8. (0. 326.

20. ¥uhlic an t of ter ion of agency — In-
jurious expressions,—That a public announcement of the ter-
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mination of an agency concluding with the following ex-
pression “ je tiens & en donner connaissance au public afin
qu'il ne soit pas mis sous une fausse impression”’ is injuriouns
and constitutes a valid ground for a action of libel.—Jonx-
80N, GruL, LorANaEr, JJ., 29 vep. 1888, Demers vs Chapleau.

1V, 8. . 66.

21. Telegraph pany—Transmission of libellous matters
—Publication of judicial proceedings—Damages.—That the
publication of an extract from the declaration of a party in
a suit entered but before the return of the action, is not
privileged.

That the communication by a telegraph company of a
dispatch to its employees engaged in transmitting and re-
ceiving such dispatch is a publication.

That a telegraph company is not bound to transmit a dis-
patch of a libellous character and is not entitled to plead
its statutory obligation to transmit the dispatches entrusted
to it, in answer to an action of libel for the transmission of
a libellous dispatch.

That the refusal of the defendant to disclose the name of
the person at whose request the libellous matter was trans-
mitted was an aggravation of the wrong, and substantial
damages should be awarded.— DorioN, Monk, TessiEr,
Cross, Bany, JJ., 27 marcn 1886, Archambeault vs G. N. W,
Tel. Co. IV, Q. B. 122,

Cirarions.—Odgers, on Libel, No. 243, 247 and 250— Flord, on Libel, p. 189—
Sourdat, No. 1320 —2 Cotelle, p. 466—Dominion Tel. Co. & Silver, 10 8. C. R. 238,

22. Words uttered in confidence.—Qu’il n’y a pas droit
d’action en dommages pour des paroles m8me injurienses di-
tes dans I'intimité ; et notamment par une femme A son mari,
une nuit, dans leur domicile, quoique ces paroles ait été en-
tendus du fils et de la fille du demandeur qui réside dans la
méme maison au-dessous du défendeur —Jrrrf, J., 20 pfc.
1886, Souliéres vs de Repentigny. II, 8. C. 414.

23. Words uttered in foreign language—Averment of dec-
laration.—Reversing the decision of Brooks, J. 11 L. N, p. 2,
that in an action of slander, where the injurious words
complained of were uttered in a foreign language it is not
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necessary to set out the words in the language in which
they were spoken. It is sufficient to state the words in the
language of the declaration and to established that they
were uttered in the hearing of persons who understood their
meaning, and that plaintiff suffered damages in consequence
thereof.

To charge againts a minister that he had retained for his
own use the whole or part of collections made by him for
foreign missions is actionable, and $150 damages were
allowed.—Jerrf, Tascuereav, Mamuieu, JJ., 12 may 1888,
McLeod vs McLeod. IV, 8. C. 343.

Cirarions.— Beaudry & Pepin, | L. C. J. \14—Hilliard, on Torts, vol. 2 ch. 7
p- 266—Starkie, on Slander, p. 342, 680— Greenleaf, on Evidence, vol. 2, sect. 414,

LICENSE ACT QUEBEC

I.—ACTION UNDER.
I1.—OERTIFICATE,
III. -01TY OF MONTREAL — AUTHORITY OF LICENSE COMMIS-
BIONNER—SECOND APPLICATION BY BAME PERSON.

IV.—~DISCRETION OF COUNOIL.
V.—~JURISDICTION—LICENSK—A CTION FOR AMOUNT NOT EXCEED-

ING $200.
VI.—OPPOSITION TO GRANTING A LICENSE.
VIL—REFUSAL OF COUNCIL TO CONFIRM CERTIFICATE,
VIIL.-—-BALE OF LIQUORS TO DRUNKARD,
IX.—SEIZURE OF CIRCUS WITHOUT PREVIOUS JUDGMENT,

See CONSTITUTIONAL LAW,

1, Action under.—Que la désignation du défendeur, com-
me hotelier, dans le bref de sommation est suffisante aux
termes du par. 4 de la premidre section de 1’Acte des Li-
cences de 1878,

Que la sect. 95 du dit acte s'applique non seulement aux
personnes licenciées pour la vente des boissons enivrantes,
mais aussi & celles qui en vendent habituellement sans
licence.

Que I'action antorisée par les sect. 96, 97, 98 du dit acte
est une action en indemnité d'un caractdre purement civil,
et est soumise aux rdgles ordinaires de la procédure.

Que cette action peut 8tre indistinctement soumise & la
cour ou & un jury au choix des parties,
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Que le demandeur doit alléguer et prouver que le défen-
deur savait an moment de la vente, que la personne A la-
quelle il avait vendu, était la personne désignée dans I'avis
qu'il a regu.—LoraNaer, J., 10 Nov. 1884, Cayionnette vs
Girard. I, 8. C. 117.

That in action under sections 95, 97 of the Quebec License
Act of 1878 (41 Vict. c. 8) it is sufficient to prove that a
notice in writing was delivered to the tavern keeper, and
that he knew that the person named in such notice was the
person to whom he sold liquor. The inability of the tavern
keeper to read will not relieve him from responsibility under
the circumstances.—Jonnson, J., 81 jan. 1885, Cayionnette
vs Glirard. I, 8. C. 182,

2. Certificate.—Que sous I’Acte des Licences de Québec
(1878) il est de la compétence du conseil municipal de s’en-
quérir si Papplicant a tenu par le passé son hotel dans les
conditions voulues par la loi, avant de confirmer son certi-
ficat ; et qu'une fois ce certificat légalement confirmé, le
conseil ne peut revenir sur sa décision sur ce point—Lo-
RANGER, J., 14 sEr1. 1886, Normandin vs Hurteau.

II, 8. C. 260.

Que le certificat pour obtenir une licence pour vendre de
la boisson enivrante, doit 8tre signé par vingt-cing électeurs
qualifiés au temps de la signature du certificat.—Domngrry,
J., 14 Max 1887, Wiseman vs Corporation St-Laurent.

111, 8. C. 108,

3. City of Montreal—Authority of License Commissioner
—B8econd application by same person.—The enactment con-
tained in 1 R. 8. Q. art. 848 s, 18, that the decision of the
license commissioners, either granting or refusing the con-
firmation of a license certificate, is final, does not preclude
the reconsideration by them of an application, or the con-
sideration by them of a new application, by the same person
in the current license year. The decision of the commis-
sioners is final only in the judicial sense that it is not
subject to appeal or Review.—WurteLe, J., 16 may 1889,
Ez-parte Citizens League. V, 8. C. 160.
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4. Discretion of council. —
St-Amour vs St- Frangois de Sales. VII, 8. C. 479.

5. Jurisdiction — License — Action for amount not exceed-
ing $200.—That although the jurisdiction of the Superior
Court has been extended generally to action between $100
and $200 which were formerly in the jurisdiction of the
Circuit Court art. 1031 R. 8, Q. which restricts the jurisdic-
tion of the Superior Court, in action for the recovery of
fines and penalties under the license Act, to amounts exceed-
ing $200 constitutes an exception to the general rule, and
therefore the Superior Court has no jurisdiction in an action
for penalties to the amount of $150.

‘Where the Superior Court excercises a jurisdiction not
pertaining to it, such judgment is subject to review by the
Court sitting in Review, and the absence of jurisdiction of
the Court below may be raised for the first time when the
case is in Review.

The deposistions of witnesses in action for penalties or
oftences against the License Act, need not be taken in writ-
ing unless there be a demand by one of the parties (R. 8.
Q. 1046), — Jouxson, Loraneer, WurreLs, JJ., 80 apriL
1889, Crépeau vs Lafortune. VI, 8. C. 422.

6. Opposition 1o granting a license.—That persons who
sign an opposition to the granting of a license, have the
right to desist from such opposition at any time previous to
the day fixed for the consideration of the application.—
‘WourreLg, J., 10 aprin 1890, Wiseman vs Dugas.

VI, 8. 0. 133.

7. Refusal of council to confirm certificate.—Qu’un conseil
municipal est en droit de refuser la confirmation d’un certifi-
cat dont plusieurs des vingt-cinq signatures, quoique portées
sur la liste des électeurs, se trouvent déqualifiés par le fait
qu’ils doivent des taxes municipales ou scolaires.—MATHIEU,
J., b rkv. 1886, Wiseman vs St-Laurent. III, 8. C. 108.

8. Sale of liquor to drunkard.—Que d’aprds I’Acte des
Licences de Québec la pénalité imposée contre toute per-
sonne qui vend ou livre de la boisson enivrante A une autre
personne qui a I'habitude de boire aprés qu'il y a eu défense
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de lui en vendre ou livrer par quelqu'un ayant le droit de
faire telle défense, n’est qu’d titre de dommages intéréts &
raison du tort éprouvé ou du gain perdu ; et que dans le cas
ol il n'y a aucune preuve de dommages soufferts, la somme
de $10. c'est-d-dire le minimum fixé par le dit statut (sec.
96) sera considérée suffisante. — Jerrk, J., 28 vfc. 1887,
Sauvage vs Trouilletl. III, 8. C. 276.

9. Seizure of circus without previous judgment.—Que sous
I'Acte des License de Québec de 1878 41 Vic. ch. 8, le juge
des sessions de la paix a juridiction pour émaner un mandat
de saisie des biens d'un cirque ou d’une ménagerie sans avis
ou condamnation préalable—Loranaer, J., 14 seer. 1886,
Sparon & Desnoyers. II, 8. C. 273.

LICITATION
See PARTNERSHIP.

LIEN

Que celui qui nourrit un cheval et en prend soin et qui
le dresse pour la course au trot, a sur ce cheval et les objets
A son usage, tels que harhais, licou &e, un droit de rétention
pour siireté du paiement de tels nourritures et soins et pour
Pavoir ainsi dressé pour la course—PariNeav, J., 29 pfc.
1882, Brazier vs Léonard. I, 8. C. 419,

Cirarioxs, — Pothier, Mandat, Nos. 60, 51, 68, 59, 68, 69, 78, 79, 106~ Domat,
liv. | tit. 15 sec. 3, No. 8 —Troplong, Mandat, Nos. 698 et seq— Story, Bailments,
par. 193—C. N. arts. 1947, 1948, 1093, 1999, 2102—2 Pardessus, Droit Commer-
cial, Nos. 489, 57— Pothier, Dépit, 59, 69, 10, 14— Idem, Propriété, 343— Idem,
Prét a usage, 43—2 Grenier, Hypoth? que, 208—2 Bourjon, 691 —Stewart v. Ledouz,
6 R. L. 217—Lachapelle v. Renaud, 3 R. de L. 300 — Ryland v. Gingras, 6 R. J,
de Q. 163 & 173—Paley, Principal and Agent, pp, 124, 126, 12718 Duranton.

509 — Troplong, Nantis, 5. 97, 100, 207, 451,
LIEN DE DROIT
See CONTRACT—DAMAGES—PLEDGE.

LIMITATION
See PRESCRIPTION.

LIQUIDATION

See BUILDING SOCIETY — INSOLVENCY — QUANTUM
MERUIT.
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LIQUIDATOR
S8ee PARTNERSHIP—PROCEDURE.

LITIGIOUS RIGHTS

That C. C. 1584 par. 4, which states that “the provi-
sions of C. C. 1682 do not apply when the judgment of a
court has been rendered affirming the right” refers to a
judgment upon the particular demand in litigation, and not
to a judgment affirming another right of a similar character.
—Doriox, Moxk, Ramsay, Cross, Basy, JJ., 22 maron 1886,
Brady & Stewart. II, Q B. 272.

CiraTioNs — Dansereau & Letourneuz, M. 1.. R. 1 Q. B. 357.

Where an advocate, in contravention of art. 1485 C. C.
becomes the buyer of a litigious right which falls under the
jurisdiction of the Court, in which, he exercises his func-
tions, his action for the recovery of such right will not be
maintained,

Where an advocate takes a transfer of a note after matu-
rity, knowing that payment thereof has been refused by the
maker because no consideration was received, he will be
deemed to be buying a litigious right.—Dor1on, Tessier,
Cross, Basy, Boss, JJ., 19 juxe 1890, Bergevin & Masson.

VI, Q B. 104,

See COMPANY.

LOAN

‘Where money is loaned at interest, the term is presumed
to be stipulated in favor of the creditor as well as of the
debtor.—Jonxson, PapiNeau, Loraxaer, JJ., 12 Juxz 1886,
Ouimet vs Ménard. III, 8. C. 42.

See PARTNERSHIP.

LOCATION TICKET

A location ticket of certain lots was granted to G. C. H.,
in 1868, In 1874, the Commissionner of Crown Lands
registered a transfer of the location ticket from G. C. H. to
respondent. In 1878, the Commissionner cancelled the
location ticket for default to perform settlement duties.




MAGISTRATE'S COURT £87

That the registration by the Commissionner, in 1874, of
the transfer to respondent, was not a waiver of the right of
the Crown to cancel the location ticket for default to
perform settlement duties, and the cancellation was legally
effected. — Dorron, Monk, Tessier, Cross, Basy, JJ., 21
EpT. 1886, Ross & Holland. 11, Q. B. 316.

See CROWN LANDS.
MAGISTRATE’S COURT

Que la Cour de Magistrat pour la Cité de Montréal a juri-
diction dans toutes les poursuites jusqu'A concurrence de
$50 pour cotisations, pour la construction et la réparation
des églises, presbytdres et cimetidres, méme dans les actions
hypothécaires.—GiLy, J., 17 MaRs 1890, Guillemette vs Cour
Magistrat. VI, 8. C. 293.

Cirarions.—Rodier vs Hebert, 16 L, C. J. 41—Massé va Cot¢,3 Q. L. R. 322
~=Commis, Sillery vs Gingras, 6 Q. L. R. 3565—Fabrique St-Paul vs Lanouette,
9 K. L. 5642—Syndics de Ste-Cunégonde vs Forte, 10 L. N. 20.

See HABEAS CORPUS.
MALICIOUS PROSECUTION

Where a person was discovered cutting and removing
trees from the land of the defendant, and the excuse given,
viz., that he had received permission to remove dead trees
from the land of the adjoining proprietor, and that his men
had unwittingly crossed the boundary line, was untrue, as
he had not received such permission, that there was prob-
able cause for his arrest for trespass.—LorANGER, J., 29 ¥Es.
1884, Wiseman vs McCulloh. I, 8. C. 338,

See DAMAGES.

MALICIOUS ARREST
See PROBABLE CAUSE.

MALICIOUS SEIZURE
See BROBABLE CAUSE.
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MANDAMUS

That when arbitrators, appointed to value a property,
proceed upon an erroneous basis in law, and refuse to admit
the best evidence of value, an interested party may obtain
a writ of mandamus against the arbitrators to compel them
to admit such evidence.

That the best mode of ascertaining the value of a property
for purposes of expropriation, is to establish its market
value and euch value should be based upon the annual
revenue of the property.—TorraNcE, J., 26 Juxe 1885, Jones
vs Laurent. I, 8. C. 438.

That the court has power to compel the performance of a
public duty by public officers though the statutable time for
performing the duty has passed ; consequently the board of
Revisors was ordered to place names on the list of mum-
cipal electors after the statutable 'time for performing the
duty had passed.—Jonnson, PariNean, Loranaer, JJ., 31
MAY 1886, Déchéne vs Fairbairn. II, 8. C. 442,

See MONTREAL—-MUNICIPAL ELECTION—RAILWAY
—SUPERINTENDENT OF EDUCATION.

MANDATE

See ASSIGNMENT — COMPANY — PRINCIPAL AND
AGENT-—TRUST.

MAPLE GROVE
See MUNICIPAL LAW.
MARCHANDE PUBLIQUE
See HUSBAND AND WIFE.

MARITIME LAW
See SHIPPING.

MARRIAGE

1. Absence of husband—Effect of in relation to marriage.—
That the absence of plaintiff's first husband for twenty years
coupled with information that he had been drowned was
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sufficient to establish his death —Davinson, J., 28 juxe
1888, McKercher vs Mereier. IV, 8. C. 333.

2. Breach of promise. —Que si par inconstance ou aatre-
ment celui qui avait promis de se marier change de résolu-
tion et refuse d’accomplir sa promesse, il doit des dommages
intéréts & l'autve partie. — Tascuereav, J., 4 avriL 1888,
Cardinal vs Dorice. IV, 8. C. 17.

3. Empéchement dirimant.—Que jusqu'd la mise en force
du Code Civil de la Province de Québec la parenté au se-
cond degré de consanguinité en ligne collatérale a toujours
pour les catholiques de cette Province, été reconnu comme
un empéchement dirimant de mariage, dont les parties pour
contracter mariage devaient obtenir dispense de I'autorité
ecclésiastique.

Que le Code Civil (Articles 127 et 134,) a laissé subsister
pour les catholiques de la dite province les empéchements
jusque 1A admis dans la dite Eglise catholiqne et a conservé
A chaque croyance la jouissance de ses usages et pratiques
relatifs an mariage.

Que par conséquent le mariage célébré par un ministre
protestant entre deux catholiques cousins germains, sans
publication de bans, en vertu d’une licence du lieutenant
gouverneur de la province, mais sans dispense de 'autorité
ecclésiastique du dit empéchement ou de telle publication de
bans, doit 8tre déclaré nul quant A ses effets civils,—Bour-
GEOI8, J., 11 MARS 1886, Globensky vs Wilson. 11, 8, C. 175.

MARRIAGE CONTRACT
See DONATION.

MARRIED WOMAN
See HUSBAND AND WIFE—ACTION QUI TAM.

MASTER AND SERVANT.

L —ACCIDENT THE RESULT OF DANGER INHERENT TO EMPLOY-
MENT-— RESPONSIBILITY.
IL—DAMAGES,
1IIL.—~DEFECTIVE TACKLE,
IV.—~DEGREE OF CARE.
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V.—DESERTION FROM BERVICE.
VI.—DISMISSAL OF EMPLOYEE—DAMAGES,
VIIL.—-HIRE OF WORK—ENGAGEMENT AT 80 MUCH A YEAR.
VIIL-INJURY TO EMPLOYER,
IX.—~NEGLIGENCE OF FOREMAN.
X.—~PUBLIC OARTER—NEGLIGENT DRIVING — ACCIDENTAL EM-
PLOYMENT.
IX.—RESPONSIBILITY,

8ee MINOR—JURISDICTION —PRESCRIPTION —TRUS-
TEES TURNPIKE ROADS.

1. Accident the result of danger inherent to employment—
Responsibility.—That an employer, who is not guilty of ne-
gligence, is not responsible for loss suffered by an accident
to his workman, which is the result of dangers inherent to
the trade or employment and of which the workman was
aware when he voluntarily assumed the employment. And
80, it was held that master roofers were not responsible for
the death of an apprentice, aged 16, who fell from a plat-
form while engaged in his employment where it appeared
that the apprentice was aware of the danger of the work,
was fitted to engage in it and the employers were wholly
free from negligence or fault in respect of the platform
tackle, or method of work.—DAvipsox, J., 28 pgo. 1887, La-
voie vs Drapeau. III, 8. C. 304.

Cirarions,—8t. Lawrence Sugar Refinery & Campbell M. L. R., 1 Q. B 290 —,

2. Damages.— Que dans une manufacture lorsque I'arbre
de couche et le manchon d’accouplement n'est pas entouré,
et qu'il est facile de le faire, il y a contravention & I'Acte
des Manufactures, (art. 3024 8. R. Q.) et la manufacture est
réputée tenue illégalement et dangereuse pour la vie des
personnes qui y sont employdes.

Que dans une manufacture tenue dans cet état, le propri-
étaire est responsable du malheur arrivé & un de ses em-
ployés qui étant chargé de huiler les arbres de couche aurait
été par eux saisi et tué instantanément.

Que la négligence de 'employé qui avait requ défense de
huiler pendant que la manufacture était en opération, et son
imprudence en passant sur un tas de roguures de bois qui
e trouvait prés de l'arbre de couche, tout en ne relevant
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pas entidrement le propriétaire de sa faute, cause principale
de I'accident, doit néanmoins &tre pris en considération dans
le montant des dommages & 8tre accordés. Jugement pour
$600.—MATniEy, J., 6 piic. 1890, Lapierre vs Donnelly.

VII, 8. C. 197.

Cirarions.—Dalloz, 1876-2, p. 72 ; 1870-2, p. 47 ; 1873-2, p. 180 —Dalloz et
Vergé, sur art. 1383, No. 92— Dalloz,1875-1-320 ; 1870-2-111; 1871-2-208 ; 1871-
41—Ros & Langlois, M. L. R. | Q. B. 281 — Cossette vs Leduc, 6 L. N. 181 —
Cadieuz & Cie. du Pacifique, M L. R. 3 Q. B. 315— Legault va Cité de Montreal,
17TR L 219—C. P. R. vs Goyette, M. L. R. 2 Q. B. 310—Coallier va Dominion
Oil Cloth Co, M. L. R. 5 8. C. 97— Desroches & Gauthier, 5 L. N., 404—20 Lau~
rent 487, 488—31 Demolombe, p, 434, Nos. 502,603, et seq.

Pour le défendeur :— Laurent, No. 489—34 Dalloz vo Ouvrier, Nos. 103, 104,
105, 108, 107.—18 R. L. 57— Ramaay, Appeal Cases, p. 221 — Fisher's Digest. 1889,
p 303 et 1888, 207-8—L. R. 14 Appeal Cases, 179—19 R. L. 81— Dalloz, Recueil
vo Responsabilité, 1867, p. 371.

Que m&me en loi et en 'absence de toute convention spé-
ciale, un patron a droit de retenir sur le salaire de son em-
ployé le montant des pertes que ce dernier lui a fait subir
par sa faute—TascHEREAU, J., 19 Nov. 1886, Levesque vs Be-
noit. II, 8 C. 357.

Que dans l'espdee le salaire stipulé entre les parties doit
8tre la base d’évaluation des dommages, aucune preuve de
dommages n'ayant été faite.

Que I'action de l'intimé ayant été portée avant 'expira-
tion de 'année pour la balance de salaire pour tout ce qui
restait a courir de I'année, la demande était prématurée pour
la somme représentant le salaire non encore échu A la date
de I'action, et le jugement obtenu par l'intimé pour le plein
montant de son salaire doit 8tre réduit & ce qui était échu &
la date de 'iostitution de son action.—DorroN, Cross, Basy,

Cnurcn, Bossf, JJ., 26 Mars, 1890, Commissaires des Ch
& Rielle. VI, Q. B. 54.

3. Defective tackle.—An employer is responsible for in-
juries to his employees from defects in the tackle, machinery
or appliances provided for their use. Tackle used in work
such as loading or unloading a vessel ought to be amply
sufficient to withstand any strain that is likely to be put
upon it by ordinary unskilled laborers ; and where tackle
breaks, without any extraordinary strain upon it, it will be
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presumed to be insufficient, though it may have been used
previously for the same purpose without accident.—Dorrox,
Rawmsaz, Trssier, Cross, Basy, JJ., 21 aprin 1885, Ross &
Langlois. ' I, Q B. 280.

4. Degree of care.—A laborer engaged in work such as
loading or unloading a vessel is only bound to use ordinary
care, and the employer is not relieved from responsibility
by showing that if the laborer had used the greatest skill
and care the accident might not have happened.—Dorrox,
Ramsay, Tessier, Cross, Basy, JJ., 21 san. 1885, Ross &
Langlois I, Q. B. 280.

Crrarions.—Periam & Dompierre, | L. N. 5—Desroches & Gauthier,5 L. N.
404 —Clie Richelieu et Ontario & St. Jean, M. L. R. 1 Q. B. 252

5. Desertion from service. — That a journeyman shoe-
maker engaged to make boots and shoes at so much per
dozen, falls within the provisions of 14-15 Vict. ch. 128 and
the by-law of the city of Montreal passed in accordance ther-
with, and may be punished for desertion from service of his
employer as therein provided.—PaaNuEwLo, J., 11 JAN. 1890,
Ex parte Gagnier & DeMontigny. VII, 8. C. 19.

6. Dismissal of employee.—Qu’un ouvrier engagé pour un
temps fixé et & prix fait, qui est déchargé sans raison suffi-
sante avant I'expiration de son engagement a une action
en dommage contre son patron, et que la mesure des dom-
mages dans ce cas est le montant du salaire convenu pour
le terme de l'engagement A partir de la date du renvoi.
—LoraNaER, J., 17 ma1 1890, Bonneau vs Montreal Watch
Case Co. VI, 8. C. 426.

7. Hire of work —Engagement at so much a year.—Que
’engagement de I'intimé comme secrétaire de la commission
pour un salaire de tant par année constitue un contrat de
louage d’ouvrage pour une année, sujet & tacite reconduc-
tion.

Qu’un tel engagement n'est pas pour un temps indéter-
miné, et n'est pas révocable & la volonté du locataire.—
Dorion, Oross, Basy, Cuurcn, Bossf, JJ., 26 mArs 1890,
Commissaires Chemins & Barriéres vs Rielle. VI, Q. B. 53.

CiraTi0NS.— Demangeat, p. 360 —Lennan va St. Lawrence & Atlantic Ry. Co. 4
L. C. R. 91—Cité de Montréal & Dugdale, 3 L. N. 204.
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8. Injury to employee.—That where a servant meets with
an accident while engaged in the ordinary duties of his
employment, and the accident is not the result of any fault
or negligence on the part of the employer or of those for
whom he is responsible, the servant or his representatives
has no right to recover damages from the employer.—
Dorron, Ramsay, Tessier, Cross, Basy, JJ, 17 pro, 1883,
Cie Navigation Richeliew & St-Jean. I, Q B. 252.
OCiraTions.— Desroches & Gauthier, 5 L. N. 404.

An employer is liable for any want of care on his part by
which his servant is injured ; and, therefore, if he engages
an unskilled or careless person to conduct his work, and
owing to the want of skill or care of the person so employed,
another workman is injured, the employer is responsible.
But in order to hold the employer responsible, it must be
clearly established that the negligence or want of skill of the
fellow workman caused the accident by which the damage
was occasioned. 8o, where two workmen were engaged in
an operation not shown to be hazardous, and an explosion
occurred which killed the superior workman and injured the
plaintiff who was assisting the other, it was held that the
workman injured had no right of compensation from the
employer, in the absence of any evidence as to the cause of
the accident, or that the employer was in fault by having
hired a careless or unskilful workman. — Doriox, Mok,
Ramsay, Cross, Basy, JJ., 21 marcn 1885, St. Lawrence
Sugar & Campbell. 1, Q B. 290.

An employer is responsible tor the damages sufterred by
an employee through the negligence or want of skill of a
fellow employee. — DorioN, Ramsay, Cross, Basy, JJ., 16
JAN. 1886. Robinson vs C. P. R. II, Q.B. 25.

(Reversed by Supreme Court 14 8. C. R. 605.)

The defendants were constructing a building in the city
of Montreal, and at their sollicitation, men (of whom the
plaintiff was one) were sent by the Corporation to intro-
duce water from the street by a pipe connecting with the
building. This could not be done without working inside

as well as outside. A man passing along the wall, above
17
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where the plaintiff was working at the pipe hole, loosened
and started a brick in the wall, and the brick, falling down,
injured the plaintifft. A hammer had fallen previously
and warning had been given to the men above.

(Ramsay & Cross JJ., diss) That the burden of proof was
on the defendants to rebut the presumption of negligence,
and this not having been done, the defendants were liable.
—Dorion, Ramsay, Tessier, Cross, Basy, JJ., 27 san. 1886,
Evans, et al & Monette. II, Q. B. 243.

9. Negligence of foreman — The plaintiff (respondent)
was employed in one of two gangs of men who were engaged
in discharging defendants’ steamship. After the gang to
which plaintift belonged had been dismissed for lunch the
foreman of the other gang called for volonteers to assist
in removing a heavy iron girder. Thé respondent volunteered
and while assisting, was injured in consequence of the girder
toppling over. The accident was attribuable to the negli-
gence of the foreman in charge.

(Affirming the decision of Torrance J.) That masters
and employers are responsible for the fault and negligence
of the foreman placed in authority by them, whether the
damage be caused to a fellow servant or not.

The fact that the plaintiff, while in the employment of
the defendants, volunteered for the particular service in
which he was engaged when injured, does not relieve the
employer from responsibility. — Dorion, Tessier, Cross,
Basy, 18 Marcu 1887, Allan & Pratt. IIL, Q. B. 7.

i a 1 1

10. Public carter-Negligent driving-A ploy
ment-Responsibility,. —The defendants, a firm of coal mer-
chants, were in the habit of hiring public carters, carrying
the corporation license, for the cartage and delivery to
customers of their coal, such carters being paid so much
per load, and being free to take one or more loads as they
pleased. It appeared that one of these carters, while carry-
ing a load of defendants’ coal to a customer, had, through
negligent driving, inflicted severe bodily injuries on the
plaintiff.
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one of whom they were responsible under art. 1054 C. C.,
but an independent contractor in the nature of a private
carrier.—Davipson, J., 28 juxe 1889, Loiselle vs Muir.

V, 8. C 155.
Cirarions.—2 Sourdat, Resdonsabilité § 889—11 Toulliery 284—2 Sourdat,
Responsabilité § 894 — Addeson, on Torts (Wood's Ed) § 550, p. 580 note |  New

&rl’, cte. Ry. Co. vs Stembrenner, 54 Am. Rep. 126.

11. Responsibility. —M. the husband of plaintiff was em-
ployed by the defendant master of a steamship to assist in
unmooring the steamship then lying at the wharfat Mont-
real, and about to put to sea. While M. was standing ready
to cast off the stern hawser from the post to which it was
fastened, the hawser snapped and M. was fatally injured.

(Ramsay & Cross JJ., diss.) That the presumption was
that the rope was insufficient for the purpose for which it
was being used, or that the ship was unskilfally handled,
and in either case the master of the ship was responsible.—
Dorron, Monk, Ramsay, Cross, Basy, JJ., 27 sax. 1886, Cor-
ner & Byrd. II, Q. B 262.

Cirarions.—3 Meerman, 495— Periam & Dompierre, | L. N. 5.

A gang of men engaged by a railway company were
proceeding on a construction train to the place where they
were about to be employed. Platform cars were provided
by the company, but the men (of whom the plaintiff was
one) mounted upon a car laden with lumber, and the
lumber giving way, the plaintiff and others were injured :

That it wae the duty of the company’s officials to have
prevented the workmen from riding in such a dangerous
position, ar, at least, to have warned them very clearly of
peril, and the company were held responsible for the dama-
ges suffered by the men. — Dorron, MoNk, Ramsay, Cross,
Basy, JJ., 30 sune 1886, The . P. R. & Goyette.

11, Q. B. 310.

Que le maitre est responsable du dommage causé par son

ouvrier & un autre ouvrier dans I'exécution des fonctions
auxquelles il est employé.

Que, par suite, il est responsable du dommage csusé & un

That such carter was not a servant of the defendants or
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de ses employés, par 1'écroulement d'un échafand construit
par un autre de ses ouvriers sur son ordre. — Maruizv, J.,
19 ocr. 1887, Bélanger vs Riopel II1, 8. C. 198.

(Affirming the judgment of Mathieu,J. M. L. R. 3 8. C.
198) that an employer is responsible for injuries suffered by
his workman in consequence of the insufficiency of a scaf-
folding constructed by a fellow servant in obedience to the
orders of the employer. — PariNeav, LoraNaeer, Davinsox,
JJ., 80 vro. 1887, Bélanger vs Riopel. II1. 8. C. 258.

Qu’un manufacturier qui emploie un ouvrier pour faire
un ouvrage dangereux est tenu de prendre toutes les pré-
cautions possibles pour diminuer le danger de manidre i ne
pas exposer 'ouvrier 4 un danger déraisonable.

Qu’un manufacturier est obligé de tenir ses machines et
son mécanisme en bonne condition, et dans un état n’of-
frant pas de danger pour ses employés

Qu’un manufacturier qui emploie, ordonne ou permet &
ses ouvriers de changer les courroies des poulies qui servent
A faire mouvoir les machines de sa manufacture pendant
que les essieux, les poulies et les courroies sont en mouve-
ment, augmente imprudemment le danger auquel I'ouvrier
est exposd, et est coupable de négligence et responsable des
accidents qui peuvent arriver 4 son employé.—Dougrry, J.,
7 ocr. 1888, Coallier vs Dominion Oil. V, 8.C. 9%.

(Reversing the judgment of Doherty J. M. L. R. 5 8. C.
97) That where an accident occurs to an employee, not in
consequence of any fault or neglect of his employer, but
solely through his own negligence and disregard of the
directions given to him, the employee has no action to be
indemnified. So where an employee was directed to
change a belt after six o’clock, when the machinery would
be stopped, and in disregard of the order he attempted to
remove the belt before six o'clock while the shaft was still
in motion, it was held that he had no right to be indem-
nified for the injury sustained.—Doriox, Trssigr, Cross,
Basy, Bossf, JJ., 22 sgpr. 1890, Dominion Oil & Coallier.

VI, Q. B. 268.

Cirarions,— Desroches & Gauthier, 5 L. N. 404—S8t. Lawrence Sugar Refining

Co. & Cambell, M. L. R. 1 Q. B. 290.
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Qu’un maftre qui emploie des journaliers est responsable

des dommages qu'ils souffrent par suite d'un accident arrivé
par le mauvais état des outils ou des machines qu'il met &
leur usage.

Que le maitre n'est pas déchargé de sa responsabilité
parce que le serviteur aurait été imprudent et aurait déso-
béi & ses ordres, pourva que ce dernier ne soit pas la cause

wpremibdre de 'accident.—Jouxnsow, LoraNaer, WurTELE, JJ.,
28 vkv. 1890, Gingras vs Cadieux. VI, 8. C. 33.

Cirarions.—Pour le demar.deur:—1 Sourdat, Responsabilité, No. 108 et 911 —
5 Larombidre, Obligation art. 1384—2 Lawrent no, 416— Dalloz, 1876, 2¢ partie, p.
73, 41—Dalloz 18702, p. 211 ; 1875-1, 320; 1877-2, p. 204—Dalloz & Vergé,
art. 1383 C. N. No. 92— Dalloz, 1873-2, p. 189, Guillemin ve Comp. des Mines de
Montthéry—C. €. 1053, 1054—M. L. R. 1 Q B. 281, Ross & Langlois—25 L. C.
J, 261, Aupriz vs Lafleur—8 L. N. 404, Desroches va Gauthier—M. L. R. 3 Q. B.
316, Cadieuz vs C. P. R—117 R. L. 269 Legault vs Moniréal.

Pour le défendeur :—1 L. N. 5 Périam ve Dompierre—5 Larombitre, p. 708 —
11 Toullier No- | 54— Sourdat, No. 661—Sirey vo Dommages, No. 2 bis— Field, on
Damages, p. 21, 168, 171 —Cooley, on Torts, 014— Harrison, on Municipal Law.
489—16 L. C. R . 231 Moffettvs 0. T, R.

A contracter is responsible for the negligence of his em-
ployees in allowing a plate to be blown from the roof where
they were at work, by which a passer-by was injured.—
TeLLIER, J., 81 JaN. 1889, Shackell vs Drapeau.

V,8.C. 81.
MASTER AND APPRENTICES
See MONTREAL.

MASTER OF ©HIP
See SHIPPING.

MATRIMONIAL DOMiCILE
See DOMICILE.

MEDICAL EXAMINATION
See PERSONAL INJURIES.

MEMBER OF PARLIAMENT
See LIBEL AND SLANDER.

MEMBERSHIP
See ASSOCIATION.
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MENS REA
See PROCEDURE.

MENTAL ANGUISH
See PROCEDURE.

MERCANTILE AGENCY

That where the report of a mercantile agency to its cus-
tomers, concerning the standing of a person in business, is
true, and no malice is proved, an action of damages for such
publication will not be maintained —Dorrox, Monk, Tas-
CHEREAU, SANBORN, JJ., 15 vep. 18756, Glirard & Bradstreet.

III, Q. B. 69.

CiTATIONS. — Fleming et Tiblins vo Fuiled and Failure—Acte de faillite de 1869
—Guyol, Rep.vo Bangueroute, ppv149,151— Nouv. Denizartvo faillite, p. 402— Ro-
bertson's Reports, N. Y. 8. C., 3, 284, E lsall vs Brooks—Grelict Dumageau, p. 161,
Nos. 246, 249, 250—Starnes vs Kinnear, 6 L. C. R. 410— Wilson va Morris, | L.
C. J. 2315 Larombidre, 692—11 Toullier, No, 116—Lenoir Rolland v. Jodoin,
16 L. C. R. 387—2 L. C. J. 20—Cité vs Gaspé, 16 L. C. R. 381— Blackstone,
tivre I11, ch. 8—Starkie, on Slander, p. 433, part. | —

See DAMAGES—LIBEL AND SLANDER.
MINOR

1. Action for slander.—Qu'un mineur émancipé, par ma-
riage peut, sans I'assistance de son curateur, intenter les ac-
tions mobilidres, et, par suite, poursuivre en dommages pour
injures,.—MaruIry, J., 1 oor. 1884, Miller vs Clérouz.

I, 8. C. 223.

2. Change of domicile.—Qu'un pdre qui engage eon fils
mineur comme apprenti pour un nombre déterminé d’an-
nées, dans 'endroit ot il réside avec sa famille, est justifia-
ble de retirer son fils d’apprentissage, avant ’expiration du
temps fixé lors que le maitre veut 'emmener résider dans
une place éloignée oll le pdre ne sera pas en état de surveil-
ler la conduite de son fils.—TascuereAU, J., 8 piiv. 1888,
G'ravel vs Malo. IV, 8. C. 43.

3. Ratification.—Qu'un mineur devenu majeur peut rati-
fier les procédures par lui faites pendant sa minorité, et ain-
si les rendre valables.—Marnieu, J., 8 ma1 1889, Pelletier
vs Lamb, V, 8. C. 69.

See CORPORATION—TUTOR AND MINOR—TRUST.
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MISDIRECTION
See PROCEDURE.

MISNOMER
See PROCEDURE—PLEADING.

MISREPRESENTATION
See SALE.

MITOYENNETE

La limite d’épaisseur d’un mur mitoyen est de dix-buit
pouces et le propriétaire d’un mur d'une plus grande épais-
seur ne peut forcer son voisin, qui veut bétir contre ce mur,
de payer plus que la moitié du colit d’un mur de dix-huit
pouces, plus la moitié du sol occupé par ce mur.

Toutefois le voisin, poursuivi pour la valeur d'un mur d'une
plus grande épaisseur, doit plaider spécialement qu'il n’a pas
besoin d’un mur de plus de dix-huit pouces, et en 'absence
d’une semblable allégation, la Cour ne pourra suppléer au

défaut de ce moyen de défense.—Maruieu, WurteLg, Pa-
aNuELo, JJ., 80 aveiL 1891, St. Stephens Church vs Evans.
VII, 8. C. 255.

Oirarions,—1 Delvincourt, p. 160, note 9— Marcadé, art. 661, No. 2—2 Zacha-
riw, § 322, p. 113, 4e édit — Pardessus, Servituds, 1, No. 155—7 Laurent, 511—2
Demaule No. 515 bis—Du Caurroy, Bonnier et R, Il, No. 202— Demolombe, Ser-
vitudes, I, (vol. XT), No.362.

MONEY PAID BY ERROR
See ACTION.

MONTREAL (CITY OF)

1.—ACOIDENT CAUSED BY DISCHARGE OF FIRE WORKS.
II.—ACTION,
(1) For fines or penalties.
(2) To set aside by-law.
III.—ALDERMEN SUPPLYING MATERIALS FOR FULFILMENT
OF CONTRACT WITH CITY OR SELLING GOODS TO CITY,
1V.—ASSBAULT BY CONSTABLE,
V.—ASSESSMENT A8 OWNER,
VI.—ASSESSMENT ROLL—WHEN IT COMES INTO FOROE.
VIIL.—BOARD OF REVISORS,
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VIIL—BY-LAW CONCERNING MASTERS AND APPRENTICES.
IX,—OHANGING LEVEL OF STREET,
X, —~CONTESTATION OF ELECTION,
XI.—CONSTITUTIONAL LAW—BUTCHER'S STALL—TAXATION
—~BY-LAW.
XII.—DISABILITY OF CORPORATIONS ACQUIRING IMMOVA-
BLES PROPERTY—EXPROPRIATION,
XIII.—DIVISION OF 1 EBT.
XIV,—~DRIVING IN THE STREETS.
XV.—ELECTION OF ALDERMAN—CONTESTATION—QUALIFI-
CATION OF PETITIONERS,
XVI.—EXPROPRIATION—INDEMNITY,
XVII.—FIRE BRIGADE—NEGLIGENCE.
XVIII.—~INTEREST IN CONTRACTS,
XIX.—LIABILITY FOR ASSAULT BY POLICEMAN—DAMAGES,
XX.—LIABILITY FOR S8PECIAL ASSESSMENTS,
XXI.—L10ENCE—EXPIRATION OF,
XXII.—LICENSING BALE OF MEAT,
XXIIL.—MANDAMUS — EXPROPRIATION - COMMISSIONERS
WHOSE POWERS HAVE LAPSED,
XXIV.—~MUNICIPAL ELECTION —DATE OF ELECTION —EXTRAOR-
DINARY VACANOY.
XXV.—~NOMINATION OF CANDIDATES,
XXVI.—PRESCRIPTION,
XXVII—PROPRIETORS PAR INDIVIS —JOINT AND SEVERAL LI-
ABILITY FOR TAXES,

XXVII,—PUBLIC STREET—DESTINATION,
XXI1X.—~QUALIFICATION OF ALDERMAN,
XXX.~RESPONSIBILITY.

(1) Demolition of building.
(2) For acts of police in making illegal arrest.
(8) For condition of sewers
(4) Of proprietor.
XXXI.—RULES OF COUNCIL—RECONSIDERATION OF QUESTIONS,

XXXII.—SEWER—WARRANTY,

XXXIII.—SIDEWALK IN FRONT OF PUBLIC MARKET.

XXXIV.—SPECIAL TAX FOR SEWER,

XXXV.~BTATUTE LABOR TAX—WATER RATE.

XXXVI.—STREET RAILWAY COMPANY — CONSTRUCTION OF

CHARTER AND MUNICIPAL BY-LAWS—REPAIRS TO
STREETS — NEW PAVEMENTS — LIABILITY OF COM-
PANY TO CONTRAINTE TO COST OF PERMANENT IM-
PROVEMENTS,

XXXVIL—TAXATION—DELEGAT.ON OF POWERS,

XXXVIIIL, —TRER,

XXXIX.—WARRANTY,
XL.—~WIDENING OF BT, LAWRENCE ST,

See CONTRACT — EXEMPTION FROM TAXES — CON-
STITUTIONAL LAW--HARBOUR COMMISSION-
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ERS HEALTH, BOARD OF — LICENSE LAW-—
MAGISTRATES' COURT—-MANDAMUS—MUNICI-
PAL. LAW_PRESCRIPTION —PROCEDURE—RE-

CORDER'S COURT — SERVITUDE — USUFRUC-
TUARY.

1. Acecid d by disch

ge of fireworks.—Qu'A 'oc-
casion de fites ou réjouissances publiques, lorsque la cité
de Montréal permet, dans des endroits publics des feux
d’artifice elle est responsable des accidents qu'ils peuvent
occasionner, méme dans le cas ol ces feux d’artifices sont
sous le contrble d’un organisateur particulier.—LoRANGER,
J., 80 Max1 1888, Forget vs Montréal, IV,8.C. 7.
Cirarions.— Whitly ve Brock & Co., 4 Times Law Reports, 241,

2. Action.—1. For fines or penalty. —Que d’aprds la
charte de la Cité de Montréal, en force depuis le 21 mars
1889, les poursuites pour le recouvrement des amendes ou
pénalités imposées par la charte doivent 8tre portées devant
la Cour du Recorder, qui seule a juridiction. — TAscHEREAU,
J., 8 max 1890, Daveluy vs Hurteau. VI, 8. C. 335.

2. To set aside by-law. — Proceedings to annul a by-law
must be brought within three months from the time the
by-law comes into force.—~Loranaer, J., 20 Nov. 1885, Cie
Navigation Longueuil vs Montreal. (Confirmed in appeal
3 M. L. R. Q B. 172). (Reversed by Supreme Court 156
8. C. R. 566). II, 8. C. 18.

3. Aldermen supplying materials for fulfilment of contract
with city or selling goods to city.— An alderman who under-
takes to supply the materials required by a contractor, for
the execution of & contract with the city of Montreal, deri-
ves an interest from such contract, which comes within the
prohibition of the statute 87 Viet. (Q) ch. 61,s. 22, and
renders him incapable of holding his seat as an alderman,

All sales of goods by an alderman to the corporation,

either directly or through a person interposed, fall within
the prohibition of the law.

The revised charter of the city of Montreal, 52 Vict. (Q)
ch, 79 being merely a consolidation of the previous Acts
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affecting the city, the provisions of the latter, re-enacted in
the consolidated charter, are deemed to be still in force as
to acts done before the consolidation.

The contracts referred to in s. 25 of 52 Viet., (Q.) ch. 79, are
not those from which a profit to the extent of $100 is
derived, but contracts the price and consideration of which
amounts to $100. The limit applies to the contract itself
and not to the profit made from it. — Jonnson, LoraNGER,
‘WourreLe, 17 marcu 1890, Stephens vs Hurteau.

VI, 8.C. 148,

Cirarions —Endlich, Interpretation of Statutes, No. 490,

4. Assault by constable. — Que la cité de Montréal est
responsable de la conduite de ses hommes de police dans
I’exercice de leurs fonctions, — PaaNugLo, J., 16 riv. 1891,
Courcelles vs Montréal, VII, 8 C.154.

5. Assessments as owner.—The fact that the name of the
person assessed did not appear in the books of the corpora
tion as owner, does not preclude a demand for assessments as
owner where it appears that he was in fact, owner.—ToRRAN-
CR, J., 10 Nov, 1886, Montreal vs Robertson. II, 8. C. 429,

6. Assessment roll-When it comes into force. — That an
assessment roll comes into force from the date of its final
completion and deposit by the commissioners in the office
of the city treasurer, and the prescription of three months
under 42-48 Victoria ch. 58 8. 12 runs from that date, —
Dorion, Tessier, Cross, Basy, JJ., 26 may 1887, Joyce &
Montreal. 111, Q B. 200.

7. Board of Revisors,—That the discretion of the Board of
Revisors extends merely to matters of fact, such as the veri-
fication of names and residences of voters, and not to matters
of law and if they decide a question of law, the court, by
mandamus, may interfere to prevent such illegal exercise of
discretion.

The water rate imposed in the city of Montreal is in the
nature of a tax, and not the price of a commodity sold and
those who pay such water rate are exempts from the pay-
ment of the statute labor tax, which is due only by those
who do not otherwise contribute to the municipal revenue.
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— Tascuereav, Gruu, Loranaer, JJ., 9 xov. 1886, Glalon
vs Fairbairn. II, 8. C. 452.

Cirarions.— Cooley, Tazation, 2— High Extraordinary legal remedies, No. 327—
2 Dillon § 832—Redfield, on Railways, p. 643— Wood, on Mandamus, 63, 80, 84,
88.

8. By-law concerning masters and apprentices. — Qu'une
personne qui est “ engagée” par écrit A une autre personne
qui se qualifie “ bourgeois ou maitre”, pour un an, pour
travailler de son métier soit & entreprise ou & la pidce, ou
A la quantité, e. g. tant de mille, doit &tre considérée comme
tombant sous l'effet du réglement de la cité de Montréal
concernant les ‘“ maitres et apprentis” et peut &tre légale-
ment condamnée a 'amende et A la prison par le Recorder
au cas d’abdndon de son service sans permission.—Grwy, J.,
6 Juix 1887, Dinelle vs G'authier. III, 8. C. 134.

9. Changing level of street.—Qu'une corporation munici-
pal est responsable des dommages qu'elle cause & un propri-
étaire sur une rue dont elle change le nivean.—Matuigy, J.,
5 Nov. 1884, Turgeon vs Montréal. L, 8. C. 111,

10. Contestation of election.—Que d’aprds la charte de la
cité de Montréal (37 Viet. ch. 51, sect. 25) il n’est pas né-
cessaire, dans le cas de contestation d'une élection muniei-
pale, que le bref d'assignation soit signé par le juge ou que
le défendeur soit assigné & comparaitre devant le juge,—
Marnaigy, J , 2 avein 1889, Massicotte vs Berger. I, 8. C. 28.

Que lea échevins, pour la cité de Montréal, ne sont, d’aprds
la charte de cette dernidre, réellement élus que lorsque, sur
le rapport du bureau des réviseurs, le conseil de la cité a
déclaré qui a obtenu le plus grand nombre de votes et que
par conséquent, le délai de trente jours pour contester 1'élec-
tion ne commence & courir que de ce jour.

Que tant que I'événement qui constitue une condition
suspensive n’est pas accompli ou défailli, le sort de I'obliga-
tion conventionnelle qui g’y trouve subordonné, n'est pas lui-
méme fixé définitivem®®t ; qu'ainsi une obligation consentie
par contrat de mariage en faveur de la femme comme gain
de survie, est une obligation dépendant d’une condition
suspensive et que durant la vie du mari cette obligation ne
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peut 8tre considérée comme juste dette de ce dernier, quand
méme cette obligation serait garantie par hypothdque.

Qu'un échevin de la cité de Montréal ne peut invoquer
dans une demande contre lui pour manque de qualification
foncidre, le défaut de mise en demeure, suivant la sect. 19
du ch. 51 du statut de 1874, Québec, qu'en autant qu’il peut
justifier d'une nouvelle qualification au temps de la pour-
suite.—Maru1EU, J , 28 JANV. 1885, Moisan vs Prevost.

I, 8. C. 244,

11. Constitutional law-Butcher’s stall-Taxation-By-law.—
That subsections 27 and 81, of sect. 128 of 87 Vict. (Q) ch.
51 by which the Council of the city of Montreal is authorized
to regulate, license or restrain the sale in any private stall or
shop in the city outside of the public meat markets of fresh
meats, vegetables, fish, or other articles usually sold on
markets, is within the powers of the provincial legislature.

That the by-law passed by the City Council under the
authority of the above-named subsections, fixing the license
to sell in a private stall at $200 is valid. — Dortox, Cross,
Basy, Cuurcn, Bossk, JJ., 26 june 1889. Pigeon & Recor-
der. (Affirmed by Supreme Court 17 8. C. R. 495).

VI, Q. B. 60.

CiraTi0N8.— Walker & Cité de Montréal,3 L. N. 201 and M. L R,1 Q. B,
469—Cooley, on tazation, ch. 18, p. 386— Levesque vs City of Montreal, 2 L. N,

308 Mallette vs City of Montreal, 2 L. N. 370.

12. Disability of corporation acquiring immovable proper-
ty-Expropriation.—On demurrer, that a municipal corpora-
tion has a right to expropriate, or acquire by voluntary sale,
such real estate only as may be required for the municipsl
administration, or as it may have been authorized to ac-
quire and hold for specific purposes. A corporation cannot
without special authorization expropriate or acquire real
estate for the purpose of erecting a building thereon to be
let as shops and dwellings.

In the absence of express authorization to the corpora-
tion, the expropriated owner of real estate taken for a pu-
blie purpose, has the right, when the property is not used
for such purpose, to have it restored to him, and when part
only has been used for the public purpose, to have the
unused portion restored to him.
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It is immaterial whether the acquisition is made by process
of expropriation or by voluntary sale, after the adoption of
a resolution declaring that the property is required for a
public purpose, and authorizing its acquisition.—WurTELE,
J., 8 Juxe 1891, Roy vs Montreal. VII, 8. C. 238.

OiraT10N8.— Deyperronny et Delamarre, Nos 124 ot 1290,

13. Division of debt.—1, 2, and 3 as in the city of Montreal
vs Robertson supra. — The correction of the assessment of
one year by a bailiff under a warrant is not a bar to an action
for the assessment due for anterior year. — TorraxcE, J., 10
Nov. 1886, Montreal vs Fleming. 11, 8. C. 432.

14. Driving in the streets.—Qu’un charretier qui traverse
une rue, dans la cité de Montréal, doit conduire son cheval
au pas, autrement il est responsable des dommages qu'il
pourra causer si son cheval ou ea voiture frappe quelqu’un.
—Maruigy, J., 6 vhv. 1888, Roberts vs Bastien.

IV, 8. C. 45.

15. Election of alderman -C - Qualification of
petitioners.— Que I'élection d’un échevin du coneeil de ville
de la cité de Montréal ne peut 8tre contestée que par des
électeurs dfiment inscrits et habiles & voter A cette élection.

Que le défaut de qualification de la part des contestants
peut 8tre invoqué par éxception & la forme. — LoraNeER,
J., 9 Ma1 1889, Poudrier vs Bonin. V, 8. C. 56.

16. Expropristion-Indemnity.—Qu'une personue dont les
biens sont exproprids pour cause d’utilité publique a une
action en justice pour le supplément d’indemuité lorsque les
commissaires nommés pour évaluer ces biens ont erré dans
leur sentence.

Que, dans 'indemnité & 8tre accordée A un locataire doit
8tre compris (1) un montant proportionné A la jouissance
qu'il devait avoir jusqu'dla fin de son bail, les améliorations
faites par lui & la maison expropriée, lorsque ces améliora-
tions doivent, & 'expiration du bail, appartenir au locateur.
(2) les frais de déménagement oocasionnés par I'expropria-
tion. (3) les frais de réparations faites par lui et qui devien-
nent inutiles (4) les dommages que le déplacement lui occa-
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sionne, soit perte de contrat ou pratique ; (5) la différence
de loyer qu'il est tenu de payer jusqu'a la fin de son bail.
Que les frais payés aux avocats de 'exproprié pour servi-
ces professionnels rendus devant les commissaires ne doivent
pas 8tre compris dans l'indemnité. — LoraNaer, J., 27 vev.
1891, Ouimet vs Montréal, VII, 8. C. 193,

17, Fire brigade—Negligence.—Que la cité de Montréal
sera responsable des dommages que pourront causer les pom-
piers allant au feu dans leurs voitures mendes & toute
vitesse lorsque rien ne distingue ces voitures et qu'aucune
cloche n’est sonnée pour mettre le public en garde.—Jerré,
J., 16 rkv. 1889, Gadbois vs Montréal. V, 8. C. 43.

18. Interest in contracts. — That the qualification of
plaintifts, in an action to set aside the election of the defen-
dant as mayor, may be examined into, though the names of
the plaintiffs be on the voters’ list, and it may be shown
that their names are on the voters’ list by error.

The fact that the defendant, when elected Mayor of
Montreal was proprietor of a newspaper, which at the time
of the election, was publishing advertisementa for the Cor-
poration, is not sufficient to void the election, in the absence
of any evidence to show that the defendant at the time of
his election was receiving a pecuniary allowance from the
city.—TorraNcE, J., 18 yune 1885, Ste-Marie vs Beaugrand.

I, 8. C. 328.

Crrarions.— Caverhill ve Ryau, 18 L. C. J. 323

19. Liability for assault by policeman.—That the city of
Montreal is liable in damages for an unjustifiable assault
committed on a citizen by a policeman while on duty,

That without identifying such policeman by name or
number, it is sufficient to prove that he was one of the squad
wearing the policeman’s uniform andcarrying the bdton —
Maraiey, J., 21 aprin 1888, G'uénette vs Montreal.

IV, 8. C. 69.

20. Liability for special assessment.—The original assess-
ment roll made for the purpose of levying the cost of an
improvement in the city of Montreal having been set adise
and annulled by the Courts, a new roll for the costs of the
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same improvements was made under the authority of an
Act of the Provincial Legislature.

Hewp :—That the assessment under the new roll was
payable by the person who wss the proprietor at the time
the new roll came into force and that he had no recourse
against the person who was proprietor at the time the roll
which was annulled by the Courts came into force.—Tas-
CHEREAU, J., 17 AN, 1885, Lunn vs Windsor Hotel.

I, 8. 0. 137,
Crrarions, —Dalloz, Repirtoire vo Commune, No. 2626—Idém. vo vente, Nos
1046, 1047— Pothier, vente, Nos. 194, 198 —6 Marcad’, p, 253

21. License—Expiration of.—Que les licences que la cité
de Montréal accorde pour vendre sur les marchés publics les
produits de la campagne expirent au ler mai, chaque année,
quelle que soit la date A laquelle cette licence a été prise et
quand méme l'officier chargé de I'émettre, I'aurait prolongé
au deld de cette date.—TrLuiER, J., 5 MA1 1888, St-Michel
vs Montréal. IV, 8. C. 99.

22. Licensing sale of meat.—The by-law passed by the
city Council of Montréal under the authority of the statute
87 Vic (Q) ch. 51, 8. 128 &, &, 27, 81, fixing the license to
sell in a private stall ; at $200 is valid.—Dorrox, Tessier,
Bawy, Bossf, Dongrry, JJ., 24 seer. 1890, Corbeil vs City
of Montreal. VI, Q B. 271.

Cirarions.—Pigeon & Cour du Recorder, M. L. R. 6 Q. B. 60,

23. Mandamus — Expropriation — Commissioners whose
powers have lapsed.—Commissioners appointed forexpropria-
tion have two duties (1) to appraise and determine the
indemnity for each property required, and to make and
deposit a report of the appraisements ; and (2) to apportion
the cost among those who are to bear it.

That when the commissioners have made and deposited
the report of their appraisements, or when the delay for the
completion of their work of appraisement and for the de-
posit of their report, has expired, without such deposit being
made, all their powers, as experts for the purposes of valu-
ation cease and a writ of mandamus will not then lie to
compel them to proceed (as they were by law bound to do)
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to value the residue not exceeding fifty feet in depth of a
property taken for the improvements.— WurTeLE, J., 8 JUNE
1889, G'uérin vs Proctor. V, 8. C. 166.

24. Municipal election—Date of election—Extraordinary
vacancy.—That the date of a municipal election within the
meaning of 46 Viet. (Q) ch. 78 s. 27, is not the day of poll-
ing, but the day on which the city Council declares the per-
son to be elected ; and the same rule applies where an elec-
tion is held to supply an extraordinary vacancy which
occurs during the year —Tarr, J., 28 suxe 1887, Donnelly
vs Kennedy. III, 8. C. 385.

C1rATIONS.— Moisan ve Prevost, M. L. R. 1 8. C. 244.

25. Nomination of did —Que dans les élections
municipales pour la cité de Montréal, la loi ne déterminant
aucun délai pour la mise en nomination des échevins & par-
tir du moment ol I'assemblée est ouverte, le temps d’agir
est laissé & la prudence du président et & la diligence des
candidats.—LORANGER, J ., 25 ocr. 1884, Massicotte vs Berger.

I, 8. C. 29,

26. Prescription.—The prescription of three years under
the Act 4243 Vict. (Q) ch. 53 s. 11 is not applicable to
arrears of assessments exigible before the passing of said act.
—TorrANCE, J., 10 Nov. 1886, City of Montreal vs Robertson,

II, 8. C. 429,

27. Proprietors par indivis - Joint and several liability for
taxes.—Que 'obligation des propriétaires de biens immeu-
bles de payer les taxes dues A la cité de Montréal, est indi-
visible, conjoint et solidaire, et que cette dernidre peut en
poursuivre le paiement, en entier, contre celui dont le nom
est inscrit au rOle d’évaluation, ou de tout autre proprié-
taire par indivis,.—TELLIER, J., 22 MArs 1888, Cité de Mon-
tréal vs Cassidy. IV, 8. C. 32.

(Afirming the judgment of Tellier J., M. L. R. 4 8, C.
32). That the obligation to pay the taxes imposed by the
corporation of the city of Montreal on real property is
indivisible, solutione, and that the city is eutitled to recover
the entire amount of such taxes from any one of the co-




MONTREAL (CITY OF) 269

proprietors par indivis whose name is entered on the assess-

ment roll as one of the owners.—Tessier, Cuvrcn, Bossé,

Dongrry, JJ., 23 may 1889, Cassidy & Cité de Montréal.
VI, Q. B. 388.

28. Public street—Destination.—En 1846, B. propose A la
cité de Montréal d’ouvrir une rue sur sa propriété. Sa re-
quéte fut référée au comité des chemins qui déclara accep-
ter I'offre en y apposant certaines conditions, mais le projet
ne fut jamais sanctionné par le conseil de ville. Cependant
B. fit préparer un plan de ses terrains, en y indiquant com-
me rue projetée, la nouvelle rue et vendit mdme certains
lots décrits comme étant bornés par la dite rue. TLes acqué-
reurs de ces lots bitirent sur la ligne de cette rue qui ne
fut jamais définitivement ouverte et dont une extrémité fut
fermée par une cldture avec ouverture pour piétons. Depuis
plus de trente ans, cependant la rue a servi au public com-
me voie de communication, mais sans que la ville de Mon-
tréal l'ait jamais reconnue formellement comme rue pu-
blique.

Que dans ces circonstances il y avait suffisament destina-
tion de cette rue de la part de B. pour empécher les repré-
sentants de ce dernier de prétendre que les terrains ainsi
ouverts & sa circulation générale sont propriété privée

Que I'usage général par le public comme rue d'un terrain
destiné par le propriétaire 4 faire une rue comporte accep-
tation du terrain pour les fins d’une rue publique.

Qu'aucune acceptation formelle par la ville de Montréal
n'était pas nécessaire dans ces circonstances, I'acceptation
de la dite rue par le public, de la manibdre indiqude, étant
suffisante pour faire du terrain une rue publique.

Qu'un propriétaire ne peut, aprés avoir ouvert une rue i
la circulation publique revenir sur cette destination et for-
mer la dite rue, aprds qu'elle a é1é ainsi acceptée par lo
public.— PaaxveLo, J., 28 surx 1890, Childs vs Montréal

VI, 8. C. 393.

Crrarions.—lsambert, Possession, No. 308 —Nouveau Denizart. vo Chemuns § 3
No. 5— Dillon, Municipal Corporations,vol 2 No. 480 —Glen, on Highways, p. 18—
Myrand vs Legaré, 6 Q. L. R. p. 120— Pardessus, Servitudes, vol. I, No. 216—

Curasson, Actions Possessoires, p. 246 — Proudhon, Domaine, Public, No 562, p.

181— Wodon, Possession, {1, No. 503 —G 1y & Montré dl, 25 L. €. J. 132,
18
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29. Qualification of alderman.—Qu'une sociét! commer-
ciale est un 8tre moral distinct des associds, et que I'actif de
la société est un patrimoine distinet de 1'avoir des associds
individuellement.

Que dans l'espdee il v’y a pas lieu & 'application des art.
746, 1898 C. C. attendu qu’il s'agit d’une société commer-
ciale, et que le partage des biens de la dite société ne réagit
que jusqu'au jour de sa dissolution ; que comme matidre de
fait la société plaidée par le défendeur n’était pas dissoute
lors du partage.

Que par suite des principes ci-dessus un échevin de la
cité de Montréal ne peut se qualifier comme tel sur les biens
d'une société commerciale existant entre lui et une autre
personne, durant I'existence de cette société. —LoraNGEr, J ,
80 surn 1887, Girard vs Rousseau. 111, 8. C. 293.

Crrarions.—26 Laurent, No. 418—7 Pont , No. 124—2 Aubry et Rau, 406—
10 Lawrent, No. 201, 263

30. Responsibility. — 1. Demolition of building. — Que
lorsque 'inspecteur des bétises de la cité de Montréal, en sa
dite qualité, contracte avec un tiers pour faire démolir une
bAtisse suivant les preseriptions des rdéglements municipaux,
la cité de Montréal est responsable du cofit des travaux
ainsi faits,

Que dans ce cas, sur une action en garantie par la cité de
Montréal contre le propriétaire de la maison démolie, la cité
de Montréal devra tenir compte au dit propriétaire de la
valeur des matériaux enlevés par I'inspecteur.—Maruizy,
J., T vhv. 1889, Frappier vs Montréal. V, 8. 0. 37,

2. For acts of poliee in making illegal arrest.—Que la cité
de Montréal est responsable des actes de ses employés faits
dans l'exécution de leur charge, ces derniers étant alors
censés agir comme agents autorisés de la dite cité ; qu'en
conséquence elle est responsable des fausses arrestations
faites par ses hommes de police.

Que lorsque la cité de Montréal envoie ses hommes de
police garder la paix publique & quelqu'endroit et qu’elle
place ses hommes sous les ordres d’une personne quelconque
qui n'est pas & son emploi, cette délégation de pouvoirs
n'empéche pas sa responsabilité,
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Que les hommes de police qui font unc fausse urrestation
sont aussi personnellement responsables, et ne peuvent 8tre
excusés par le fait qu'ils ont requ d'une personne, autorisée
ou non, lordre de faire 'arrestation. — Jerrf, J., 8 JurLLer
1881, Laviolette vs Thomas. I, 8. C. 350.

8. For conditions of sewers.—Que lorsque la cité de Mont-
réal est en possession de canaux d’égofit quand méme ces
égofiits n'auraient pas été construits par elle-méme, elle est
tenue en loi de les entretenir en bon état et est responsable
des dommages que peut causer leur mauvais état & ceux qui
s'en servent ; en cela ses pouvoirs ne sont pas 1égislatifs et
elle ne peut prétendre qu'elle n'est tenue A cet entretien
que suivant ses ressources pécuniaires et qu'il est laissé A sa
discrétion.—Mousseav, J., 8 AvRiL 1885, Leducvs Montréal.

I, 8. C. 300.
4 Of proprietor—Que d’aprds la loi et les réglements de
la cité de Montréal, un propriétaire ne peut 8tre poursuivi
pour ne pas avoir enlevé la neige ou la glace des trottoirs
situés en face d’une maison, d’'une bitisse ou d’un lot lui
appartenant, que lorsque ce propriétaire occupe lui-méme
cette maison ou biitisse, ou lorsqu'il #’agit d’un lot vacant.
—TascuEreav, J., 1 pfc. 1882, Montréal vs Beaudry.
I, 8. 0. 467.
31. Rules of council - Reconsideration of question. — Que
pour appliquer la 26e régle du Conseil de Ville de la cité de
Montréal qui défend de reconsidérer A la m8me séance une
question plus d'une fois, il faut que la question soit identi-
quement la m8me ; qu'ainsi la rdgle ne #’applique pas lors-
que le Conseil a nommé un employé, puis a reconsidéré son
vote pour en nommer un autre, et qu'elle reconsidére de
nouveau son vote pour renommer le premier ; dans ce cas,
la premidre reconsidération s’appliquait au premier nommé,
tandis que la seconde s'applique au second nommé. — Tas-
CHEREAU, J., 28 Juin 1889, Vannier vs Montréal.
VI, 8. C. 315.
32. Ssewer-Warranty. — En 1887 et 1888, la ville de la
Cbte-8t-Louis, municipalité limitrophe de la cité de Mont-
réal, a construit divers canaux d'égofit pour I’égoutement
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des rues et de plusieurs cours d’eau, lesquels canaux elle a
illégalement et sans la permission de la cité de Montréal,
reliés au canal d’égout de la rue St-Denis en la cité de
Montréal. Cette connection #’est faite & la connaissance des
officiers, mais sans la permission du conseil de la corpora-
tion de Montréal. Dans Ihiver et le printemps de 1590,
'égout de la rue St-Denis ne pouvant suffire & I'écoulement
des eaux de la Chte-St-Louis, la maison du Demandeur fut |
inondée par le refoulement des eaux dans le canal d’égout.
De ld action en responsabilité par le demandeur contre la
cité de Montréal qui, A son tour, appela en garantie la ville
de la Cote-St-Louis.

Que la ville de Montréal, ayant laissé faire la connection
entre les égouts de la ville de la Cte-St-Louis et son égout
de la rue Bt-Denis, est responsable vis & vis du demandeur
des dommages que ce dernier a éprouvés par suite du refou-
lement des eaux de I'égout de la rue St-Denis.

Que la ville de la Cote-8t-Louis, ayant fait la dite connec-
tion illégalement et sans la permission de la cité de Mont-
réal, et dirigé toutes ses eaux dans le seul égout de la rue
St-Denis, est tenue de garantir la cité de Montréal contre la
condamnation prononeée contre elle en cette cause.

Le fait que les officiers de la ville de Montréal savaient
que la dite connection avait été faite, ne décharge pas la
défenderesse en garantie de la responsabilité de son acte.—
Paanvero, J., 19 Mars 1891, G'rothé vs la cité de Montréal &

la cité de Montréal & la ville de la Cbte-St- Louis.
VII, 8. C. 267.

Que pour le préldvement de ces taxes, le Conseil dela
cité de Montréal peut déléguer ses pouvoirs & un de ses offi-
ciers municipaux.

Que pour la confection de travaux publics de méme na-
ture dans la cité de Montréal, il n’est pas nécessaire de faire
un rdglement particulier pour chaque cas ; un rdglement gé-
néral, fait par le Conseil sur la recommandation d'un de ses
comités, est suffisant.

Qu'il n'est pas nécessaire que la cité de Montréal donne
avis préalablement A la construction d’égofits qu'elle fait
faire dans les rues, mais que l'avis qu'elle donne aux pro-
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priétaires de relier leur conduit privé & 1'égout public est
saffisant.

Qu’une résolution du Conseil de la cité de Montréal doit
8tre contestée dans le délai de trois mois. — LoraNaEr, J.,
80 nov. 1887, Cité de Montréal vs Cuvillier, TIL,8.C. 265.

33. Sidewalk in front of public market. — Que la cité de
Montréal est responsable de I'état des trottoirs vis-d-vis les
marchés publies et que lorsqu'un accident arrive par le mau-
vais état de ces trottoirs qui ne seraient ni couverts de cen-
dres, ni coupés de manidre & les rendre non glissants, la
cité de Montréal devra payer les dommages qui en résulte-
ront.—JErrh, J., 18 phv. 1889, Gould vs Montréal.

V, 8. C. 45.

34. Special tax for sewer.-—Que la cité de Montréal, lors-
qu'elle fait un égout commun dans une rue homologuée sur
le plan de la cité, mais qui n’est pas encore ouverte au pu-
blic, ne peut en faire payer le colit aux propriétaires des
lots vacants qui bordent cette rue.

Que I'homologation d une rue tracée sur le plan officiel
de la cité de Montréal ne donme pas A cette dernidre un
titre & la propriété de la rue qui ne peut lui 8tre acquise que
par expropriation ; jusque-lA la rue reste la propriété du
propriétaire du terrain sur lequel est tracée la rue.

Que la prescription de trois mois dans lesquels tout rbgle-
ment d'un rdle d’évaluation ou de cotisation doit 8tre con-
testé, ne s'applique pas lorsqu'il #’agit de repousser une
action basée sur iceux quand par le plaidoyer la nullité

n'en est pas demandée. — Loranagr, J., 31 sanv. 1801,
Montréal vs Laeroiz. VII, 8. C. 190,

35. statute labor tax-Water rate. — That a person who
pays water rate in the city of Montreal, thereby contributes
to the municipal revenue and is exempt from the payment
of statute labor tax, — Carox, J., 18 rfv. 1886, Déchéne vs
Fairbairn, 11, 8. C. 440,

36. Street railway company - Construction of charter and
municipal by laws - Repairs to streets - New pavements-Liabi-
lity of company to contribute to cost of permanent improve-
ments.—That a Street Railway Company, authorized by
their charter to construct and maintain & railway upon a
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certain street, are not liable under a municipal by-law re-
quiring the company * to keep the roadway between their
rails, and twelve inches on each side thereof, paved, maca-
damized or graveled as the case may be 80 as to suit the
kind of paving nsed in the streets, through which their
lines run " to contribute to the cost of a new pavement laid
down by the city over the street, in question, including the
portion that the company were bound to keep in order.

That the laying of new pavements like the making of the
street itself, is a permanent improvement, which is solely at
the charge of the city, and to which the company are not
bound to contribute.

That the company are only bound to keep their tracks
and the specified portion of the roadway in good condition,
and to make all necessary repairs thereto; but are not
bound to perform work altering the form or nature of the
rondway and of the paving of the streets, — WurrsLg, J.,
10 Nov. 1887, Montrealvs M. Street Railw. III, 8. C. 320.

37. Taxation-Delegation of powers.—Que la cité de Mont-
réal, lorsqu’elle exerce le droit qu’elle a par sa charte d'im-
poser des taxes par rdglement, doit le faire en désignant
d’une manidre claire, déterminée et spécifique, quelle classe
de personnes elle entend taxer.

Que la cité de Montréal ne peut pas imposer une taxe par
des termes généraux et ne peut pas non plus déléguer ses
pouvoirs de manidre A4 permettre aux cotiseurs d'inclure
pour la taxe d’affaires certaines classes de personnes non
spécialement désignées dans le réglement.—WurtELE, J., 6
MAT 1889, Acer vs Demontigny. V,8 C. 117.

38. Tree.—Que les arbres d’ornement qui sont plantés
sur la voie publique, dans la cité de Montréal, sont la pro-
priété des propriétaires des lots de terrains faisant front sur
la rue ; et que ces arbres doivent 8tre considérés comme un
accessoire de la propriété des dits terrains,

Que ces propriétaires ont une action en dommage contre
Ia cité de Montréal pour avoir fait couper et enlever ces
arbres.—Lyxon, J., 28 avriL 1891, Beauchamp vs Montréal.

VII, 8, C. 382,




MONTREAL (OITY OF) 266

39. Warranty.—A vendor who sells a property during
the proceedings of expropriation for a public improvement
is not garant of the purchaser for the share of the cost of
the improvement with which the property is charged by an
assessment roll made subsequent to the date of the sale —
Dorron, MoNk, Ramsay, Tessier, Basy, JJ., 25 sger. 1885,
Cross & Windsor Hotel. (Affirmed by Supreme Court 12
8. C.R 624) II, Q B. 8.

40. Widening of 8t. Lawrence Street.—That under 51-62
Viet. (Q) ch. 79, s. 14, as revised and consolidated by 52
Viet. (Q) ch. 79, s. 243, the portion of the indemnity paya-
ble by the city for the expropriation of the property re-
quired for the widening of St. Lawrence Street, may prop-
erly be paid out of the capital funds of the city, and not out
of the annual revenue.—WurTeLE, J., 17 May 1889, Foster
vs Montreal. V, 8. C. 164.

MORTAGE OF VESSEL
See SHIPPING.

MOULIN BANAL
See SERVITUDE.

MUNICIPAL CORPORATIONS—-MUNICIPAL
l‘Aw

1.—ACTION AGAINST SECRETARY TREASURER,
11.—~AOTION OF DAMAGES—NOTICE,
II.—AGREEMENT TO OPEN STREET.
IV.—ANIMAL STRAYING,
V.-~APPOINTMENT UNDER 814 0. M,
VI.—BOOKS OF ACCOUNT—OFFICE HOURS.
VIL—BY-LAW—(GROUNDS OF NULLITY,
VIIL=01TY OF MONTREAL.
IX —~(UOLLECTION ROLL
X —CONDITION OF STREETS — EXTRAORDINARY CIROUM-
STANCES,
XI.—COUNTY COUNCIL—BRIDGE—~PROCES VERBAL.
XIL—LOCAL MUNICIPALITIES,
XIIL—~MANDAMUS.
XIV.—~MEETING OF MUNICIPAL COUNCIL — ADJOURNMENT —
BY-LAW ~PUBLICATION OF,
XV.—~MEMBERS OF COUNCIL PERSONNALY INTERESTED,
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XVI.—~MONIES OF MUNICIPALITY HANDED BY MAYOR TO HIS
SUCCESSOR — RESPONSIBILITY OF MAYOR TO SECRE-
TARY-TREASURER,

XVIIL-~OCOUPANT.

XVIIL.—POWER TO LICENSE AND REGULATE,

XIX.—~POWERS OF COUNTY COUNCIL,

XX.~POWERS OF MUNICIPAL CORPORATIONS,

XXI.—~PROCES VERBAL,

XXIL—~QUALIFICATION OF COUNCILLORS,

XXIII.—SALE OF LAND FOR TAXES—NULLITY OF—RIGHTS OF
PURCHASER—W ARRANTY—-(O08TS.
XXIV.—~BCHOOL COMMISSIONERS,

XXV.—~TOWN COUNCIL—ASSESSMENTS FOR DEBTS OF TOWN-—
APPEAL,

XXVIL—~VIOLATION OF DOMICILE—ARREST WITHOUT WARRANT-
DAMAGES,

XXVIL—~WATER COURSE — JURISDICTION OF COUNTY COUNCIL—
JURISDICTION OF SUPERIOR COURT,

See CLERK—CONSTITUTIONAL 'LAW — EDUCATION-
AL INSTITUTION — ELECTION ACT — EXEMP-
TION FROM TAXES—-MONTREAL-NEGLIGENCE
SHERBROOKE —PRESCRIPTION,

1. Action against secretary-treasurer.—That an action by
the superintendent of education does not lie under s. 22 of
Vict., 40, c. 22 (Q) against the secretary treasurer of a school
municipality after he has rendered his account and the
account has been approved at a regular meeting of the rate-
payers and also by the trustees.

That even supposing that the action by the superintend-
ent in this case could be regarded as an action instituted
under 8. 86 of the above mentioned act, and sect. 19 of 41
Vict. ¢. 6, the action would not lie until after the trustees
had been put in default to bring such action and had refus-
ed or neglected to do so.—Dorroy, Monk, Ramsay, Cross,
Basy, JJ., 19 Nov, 1884, Ouimet & Normandin.

I, Q B. 107,

2. Action of damages—Notice.—A municipal corporation
is responsible for damages arising from the bad condition of
the sidewalks and streets, without proof that it had notice
of the defects which led to the accident complained of.

That the notice of suit required by art. 793 of the Mu-
nicipal Code, as amended by 45 Vict. (Q) c. 85, 8. 26 and
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by 48 Vict. (Q) c. 28, s. 15 applies not only to actions for
the penalty therein enacted, but also to actions for damages
resulting from the non-execution of procds-verbaux and by-
laws.

But such notice is not a matter of public order and may
be waived by the defendant’s failure to invoke the absence
of notize by their pleadings, and by their admission of lia-
bility,—Jounson, Tasonereav, Marurev, JJ., 81 oor. 1888,
Charron vs Corporation St. Hubert, IV, 8. C. 431.

Cirarions, — Beauchemin v. Corp. 8t. Jean, 6 L. N. 367— Laurin va Corp. Sault
Récoliet, 1 L. N. 318—Corp. Douglass & Maher, 14 R. L. 45

Que I'on ne peut poursuivre en dommages une corpora-
tion municipale soumise au Code municipal, pour défaut
d’entretien des chemins ou cours d’eau, sans lui avoir donné
un avis de quinze jours (C. M. arts. 793 et 578); 'avis est
nécessaire méme dans le cas ol dans une action d’une autre
nature, le demandeur joint & son action une demande de
dommages.—TAscuERBAU, J , 14 MaT 1890, Senéeal vs Corpo-
ration St-Bruno, VI, 8. C. 338.

3. Agreement to open street.—A municipal corporation
cannot validly bind itself to make a by-law for the opening
of a street, and no action will lie against such corporation
for failure to carry out an agreement for the opening of a
street.—DorioN, MoNk, Ramsay, Tessier, Basy, JJ., 26
sEPT. 1885, Brunet vs Corporation St. Louis. IL. Q. B. 103.

4. Animal straying.—Que lorsqu’un animal trouvé errant
est mis en fourridre, le propriétaire de cet animal ne peut le
réclamer, sans avoir préalablement offert de payer I'amende
et les dommages encourus et sans renouveler les offres et con-
signer 'argent en Cour, #'il procdéde A la saisie revendica-
tion.—Cimox, J., 9 AvriL 1885, Brosseau vs Brosseau.

I, 8. C. 307.

B. Appointment under 814 C. M.—The mode of recovery
under Art, 941, Municipal Code, for the collection of taxes
imposed for county purposes under a proces verbal is not
exclusive and an action by the county corporation lies
against & local corporation for the recovery of taxes imposed
by such proces verbal.



268 MUNICIPAL CORPORATION—MUNICIPAL LAW

The apportionment under art. 814 M. C., is an apportion-
ment of work, and may be dispensed with by a procds verbal ;
and where a procés verbal made by a county council for the
cost of a bridge declared that no apportionment should be
required, and fixed the portion payable by the local corpo-
rations, and the homologation of the procds verbal was
never opposed nor appealed from, the effect was to make
the local corporation debtor to the county council for the
amount.—Torrance, Jerrk, Bucuanax, JJ., 80 Juxe 1886,
Corporation of Missisquoi vs Corporation St. Georges.

1I, 8. C. 33838.

6. Books of account— Office hours.—Que les livres de
compte du secrétaire trésorier de toute ville régie par le
ch. 1 du titre 11 des 8. R. Q., les pidces justificatives de
ses dépenses de méme que tous les registres et documents en
sa possession comme archives du conseil doivent 8tre tenus
ouverte & I'inspection de tout contribuable les jours de bu-
reau entre neuf heures du matin et quatre heures de 'aprés-
midi.

Qu'une résolution du conseil municipal d’une telle ville,
fixant les heures de bureau de son secrétaire trésorier de
sept heures & dix heures du soir est illégale, et sans effet
comme contraire A V'art. 4348 8. R. Q—WurteLs, J., 8
JuiLLer 1890, Vermette va Ville Cdte St-Louis.

VI, 8. C. 442,

7. By-law—Grounds of nullity.—The corporation respond-
ent passed a by-law on the 11th September, 1882, granting
a bonus to a railway. At a meeting of the council on the
16th September, 1882, a change was made in the by-law,
extending the date for finishing the road from 1st February,
1883 to 15th July, 1883. Before the meeting of the 16th
September the by-law as originally drawn was published in
one issue of the Ormstown Courier, and after the 16th
September it was published, as changed, in two issues of the
of the Courier. Counting from the 16th SBeptember only 19
clear days remained before the 6th October, the first day of
polling. On petition by municipal electors, 4th May, 1883
to annul the by-law on the ground (1) that the by-law voted
on was not the one passed or advertised, (2) that if the by-
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law was considered as being of the 16th September, it could
not be submitted to the electors on the 6th October :—

That no substantial injustice being done, the electors hav-
ing acquiesced by voting, and the by-law having been
approved by the lieutenant-governor-in-council without
protest, the petition should be dismissed.

That the change made in the by-law on the 16th Sep-
tember was not a fauz —DorioN, Ramsay, Tessier, Cross,
Basy, JJ., 26 nov. 1884, Simpson et al & Corporation of the
Parish of Ste. Malachie d’ Ormstown. VII, Q B. 400.

Cirarions.—Cooey & Brome, | L. N. 519,

8. City of Montreal. — 1. Collection of taz— Farming out
system —The electors and rate payers of a municipality have
the rigth of knowing, from the books and records of the
corporation, the amount collected from each tax imposed
by the council, and the details of the expenditare,

The salary of the officers appointed by the council of the
city of Montreal, must be fixed ; and be either a stipulated
sum for a given period, or a stipulated commission or per-
centage on collections.

The farming out of a tax imposed on horse dealers, whe-
reby the farmer pays the council a stipulated sum of money
for a given period and collects the tax for his own benefit
is illegal ; and a resolution of council sanctioning such an
arrangement will be annulled.—WurreLg, J., 8 JuLy 1890,
Kimball vs Montreal. (Reversed in review 18 R. L. 52.)

VI, 8.C. 270.

2. Expropriation.—Under the statute 81 Vict. (Q) ch. 87,
it was necessary that the commissioners appointed to carry
out an expropriation and to determine the parties interest-
ed therein and to be assessed for the purpose of the propos-
ed improvement, should give public notice of their proceed-

ings in the manner therein provided, and in the absence of
such notice the assessment roll made by the commissioners
was null and void ; nor could the subsequent homologation
of the report of commissioners by the Buperior Court give
validity to such proceedings.—Ramsay, Trssier, BAsy, Do-
uerry, Oanox, JJ., 24 xov, 1884, Hubert vs Montreal.
I, Q B. 237.
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8. Tazes on real estate.—Par acte du 4 novembre 1873 C.
obtint du gouvernement fédéral une promesse de vente d'un
immeuble situé dans la cité de Montréal, dont la possession
ne devait lni 8tre donnée que sous certaines conditions men-
tionnées & I'acte. Le 25 octobre 1875 C. vendit et trane-
porta & I'appelant tous ses droits résultant de la dite pro-
messe de vente. Les conditions stipulées ne furent remplies
ot la pc ion de Vi ble*ne fut donnée & I'appelant
que le ler novembre 1876, et il n'obtint son titre que le 4
novembre. Le rble annuel de cotisation pour 1'année civique
commengant le ler mai 1876 fut parachevé et déposé au
bureau du secrétaire trésorier de la cité le 28 septembre
1876, et sur ce rle I'appelant était mentionné comme con-
tribuable pour I'immeuble en question.

Que les taxes municipales dans la cité de Mountréal ne
sont pas payables jour par jour et sont dues par le proprié-
taire et possesseur de 'immeuble sujet & cotisation au temps
de limposition des taxes,

Que D'appelant n’est devenu propriétaire de I'immeuble
en question que le 4 novembre 1876, et que le gouverne-
ment fédéral en a été le propriétaire jusqu'd cette date.

Que par conséquent, les propriétés du gouvernement
n'étant pas sujettes aux taxes municipales, 'immeuble en
question n’était pas su.csptible d’8tre taxé le 28 septembre
1876, date de la mise en vigueur du r0le de cotisation pour
Pannde civique commengant le ler mai 1876; et I'acquisi-
tion subséquente de I'immeuble par I'appelant ne I'a pas
rendu contribuable pour aucune partie des cotisations pour
cette année.

Que le fait que V'appelant avait été cotisé et taxé sur le
rOle de cette année, et qu'il ne s'en était pas plaint de la
manidre réglée par la charte de la cité, ne pouvait pas le
rendre contribuable pour ces taxes.—DorioN, MoNg, Ram-
8aY, Trssier, CArox, JJ., 19 nov. 1889, Hogan & Montréal.

I, Q B. 60,

9. Collection roll.—That the formalities prescribed by the
municipal Code with the reference to a collection roll must
be strictly followed, as in the case of an acte de répartition
annexed to a procds verbal and where such formalities have
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not been observed, the taxes thereby imposed are not exigi-
ble and a sale of land for arrears of such pretended taxes
will be annulled.

Where the taxes are illegal in consequence of there being
no valid collection roll in existence, acqui will not
give validity to such assessment. —DorioN, MoNk, Ramsay,
Tessier, Basy, JJ., 24 wov. 1884, Corporation Bassin
Chambly & Scheffer. I, Q B. 42,

10. Conditions of street - Extraordinary circumstances.—
That a municipal corporation is not bonnd to make extraor-
dinary exertions, out of proportion to the means at its dis-
posal, in order to keep the streets free from snow and ice,
but only to such extent as is reasonable, taking into consi-
deration the means at its disposal.— Doriox, Tssier, Cross,
Basy, JJ., 22 res. 1887, Corporation Sherbrooke & Short.

111, Q B. 50.

11. County council-Bridge-Procés verbal. — Que les pou-
voirs conférds par I'article 535 du Code municipal sont du
ressort particulier des conseils locaux et que par les disposi-
tions de la loi tous les travaux faits sur les ponts munici-
paux, soit en vertu de la loi, en vertu des rdglements ou des
procds verbaux, sont A la charge exclusive des contribuables,
propriétaires ou occupants de terre.

Que les conseils de comté n’ont prs le pouvoir de mettre
ces travaux A la charge des municipalités locales, s'il n'a pas
été passé de rdglement A cet effet par le conseil des munici-
palités locales en vertu de I'art. 585 C. M.

Que bien que le Code municipal accorde un droit d’appel
i la Court de Circuit du comté ou du district de toute déei-
sion, rdglement ou procds verbal de la muicipalité locale
pour cause d'illégalité, néanmoins la jurisprudence reconnait
A la Cour Bupérieure le droit et le pouvoir d’adjuger sur les
décisions des conseils municipaux, A raison du contrdle su-
périeur qu’elle possbde sur les corps publics et corporations.
—@G1Ln, TeuLigr, Tarr, JJ., 81 Mars 1890, Corporation Va-
rennes vs Corporation Verchéres. VII, 8. C. 3.

CrraTioNs.— Dansereau & Corp. Verchives | L. C. L. J. 92— Paris va Couture

10 Q. L. R. 1—0' Shaugnessy vs Corp. Ste-Clotilde 11 Q. L. R. 162 — Barbeaw v
Corp. Lapraivie M. L. R. 5 8 €. 84.
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County bridges are under the exclusive control of the
county council. The decisions of the county council are
subject to appeal to the Circuit Court of the county or dis-
trict, and may be quashed for illegality. The special reme-
dy, however, does not deprive the Buperior Court of
the control which it has over every corporation, when such
corporation exceeds or illegaly uses its powers.

Under art. 941 M. C. the charges imposed by a procds
verbal for the cost of a county bridge should be collected
by the officers of the local municipality.

In the matter of municipal taxation the persons on whom
taxes are imposed, whether as proprietors or occupants,
should be clearly indicated.

The county council cannot charge the cost of a county
bridge upon the local municipality, unless the local council
has passed a by-law under art. 535 C. M. — Cross, Bany,
Bossg, Dougrry, JJ., 27 sax. 1891, Corporation Verchéres &
Corporation Varennes. (Confirmed by Supreme Court, 19
8. C. R. 365. VII, Q. B. 368.

12. Local municipalities.—Qu’aux termes du Code muni-
cipal (34 Vict. ch. 68, art. 19, par. 8) les * municipalités
locales”’ comprennent les municipalités de villages.

Que l'art. 27 du méme code ne fait qu'indiquer quelles
municipalitée rurales seront considérées comme municipali-
tés locales, sans égard aux municipalitée de village qui
tombent sous la régle générale établie par I'art. 19, par. 8.

Que par conséquent une compagnie dfiment incorporée en
vertu de I'acte 38 Vict. ch. 82, avait le droit d'empierrer un
chemin de front dans les limites d’'une municipalité de
village, d'y poser des barridres et d’y percevoir des péages.

Qu'en vertu du dit acte, une telle compagnie a le droit
d’exiger un péage pour une fraction de mille parcourue,
pourvu que sur toute la longueur du chemin parcouru, le
taux n’exdde pas le montant par mille, fixé par la cédule B
du dit statut.—DorioN, Moxk, Ramsay, Trssier, Basy, JJ.,
9 pro. 1884, (ie péage de Pointe Claire & Leclerc.

I, Q B. 296.

13. Mandamus.—Que lorsqu’une corporation municipale
déclare illégalement que le sidge d’un conseiller est vacant,
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le remdde de ce dernier est un mandamus contre la corpo-
ration,

Que la prestation du serment d’office par un conseiller
municipal est une chose essentielle, mais que la disposition
du Code Municipal qui veut qu'une entrée de la prestation
du serment eoit faite dans le livre des délibérations du
conseil n’est que directoire, et n'est pas & peine de nullité,
—Wurrerg, J., 5 aofir 1887, Savaria vs Corporation Va-
rennes. III, 8. C. 157.

14. Meeting of icipal il-Adj

t - By-law-
Publication of.— When a general meeting of a municipal
council, regularly summoned, hus been properly adjourned
to another day, the meeting held in pursuance of such ad-
journment is regular and legal, although not preceded by
notice required for the original meeting, the adjourned
meeting and the two forming together but one session.

Where a procés verbal was on the table during the deli-
beration of the council thereon and the members of the
council and the persons interested therein who where pre-
sent knew the tenor of such procts verbal, it was not
necessary to read the procds verbal, the examination con-
sisting in such case of the discussion with full knowledge
of its contents.

Where it has been decided by a resolution that a council-
lor is not personally interested, such resolution is final and
has full effect.

‘Where the notice given by the secretary treasurer of the
passing of a by-law is irregular and insufficient, such irregu-
larity does not entsil the nullity of the by law, but merely
suspends its going into execution until duly published.—
‘WourreLg, J., 1 seer. 1890, Provost vs Ste-Anne de Bellevue.

VI, 8. C. 489,

15. Members of il lly interested.— En droit,
que tout contribuable peut prendre des procédés judiciaires
pour forcer le secrétaire trésorier d’une municipalité A entrer
dans les minutes des délibérations du conseil, toute résolu-
tion qui a été régulitrement passée par ce dernier.—Joun-
soN, Tascneneav, Gy, JJ., 81 mans 1887, Massue vs Na-
deau. III, 8. C. 118,
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Cirarions —Dubue vs Cie. Chemin, M. & 8,7 L. N. p. 5—Moffatt vs St-Amour,
9 R. L. 439—Gouin va Dubord, 2 R. L. 52 ~ High, Extraordinary Legal Remedies,
pp-304,806, 316 et 321 — Tapping, on Mandamus, 1 56— Moses, on Mandamus, 194—
Wood, on Mandamus, 17,18, 24, 64, 86, 93, 96

Que daprés le statut incorporant la ville de Saint-Jean,
un membre du conseil municipal n'a pas droit de voter aux
assemblées du conseil sur une question dans laquelle, soit
personnellement, soit comme membre d'une société commer-
ciale, il a un intérét pécuniaire, et qu'une résolution du con-
seil adoptée par une majorité d’une voix, sera déclarée nulle
lorsqu'un membre ainsi intéressé aurait voté du cdté de la
majorité —DorroN, Tessier, Cross, Bossg, Dounerry, JJ.,
19 sanv. 1889, Stefani & Monbleau. V, Q B 23.

16. Monies of municipality handed by mayor to his suc-
cessor—Responsibility of mayor to secretary-treasurer.—(A f-
firming the judgment of Brooks, J.) That the defendant,
Mayor of a municipality, who had received monies belong-
ing to the municipality, from the secretary-treasurer, was
bound to account for the same to the secretary-treasurer,
who had been held accountable to the municipality there-
for; and that the fact that the defandant has handed the
monies over to his successor in the office of Mayor, without
proof that it was done at the request or with the approval
of the secretary-treasurer did not relieve him from so ac-
counting.—JErrf, Tascnereav, LoraNeEr, JJ., 81 ocr. 1888,
Main vs Wilcooks. IV, 8. C. 238.

17. Occupant.—Qu’un conseil municipal ne peut ouvrir
un chemin A travers une érablidre située dans un rayon de
400 pieds de la maison habitée par I'occupant de telle éra-
blidre sans le consentement par écrit du propriétaire.

Que le fermier habitant la maison appartenant au pro-
priétaire d'une érablidre affermée ““est occupant” de telle
érablidre dans le sens de P'art. 904 C. M.—DorioN, Tessier,
Cross, Basy, Cuuren, JJ., 23 sepr. 1887, Massue vs Corpo-
ration St-Aimé. II1, Q. B. 263.

18. Power to license and regulate.—That a power granted
to a municipal corporation to license and regulate a particu-
lar business does not authorize the exaction of a revenue
duty, but only of a moderate fee sufficient to cover the
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cause of issuing the licenses and of inspecting and regulat-
ing the sale. 8o, where the city of Montreal was empow-
ered to license and regulate junk stores, it was held that
the exaction of a license of a license of $50 per annum, was
illegal.—Dorton, Moxk, Cross, Basy, JJ., 27 nov. 1885,
Montreal & Walker. I, Q B. 469.

19. Powers of county council.—A local council passed a
by-law which was amended by the county council on ap-
peal. The local council without new proceedings or any
effort to amend, passed a by-law in similar terms to the
former by-law, which was then again taken to the county
council on appeal, when following resolution was proposed
and adopted : “ Attendu que la question en litige sur le
présent appel a été réglée par ce conseil, en homologuant le
procés-verbal de Louis Parent, en octobre dernier ; et atten-
du que le conseil municipal de la paroisse de St-David, an
lieu le mettre & exéeution le dit procés-verbal et de respec-
ter la décision de ce conseil, a adopté, A sa session du 7 avril
dernier, un rdglement mettant & néant la dite décision de
ce conseil ; que 'appel porté devant ce conseil par requéte
de Dolphis Lessard et autres, en date du 12 avril dernier
soit maintenu ; et que le réglement dont est appel, adopté
par le conseil municipal de la paroisse de St-David A sa ses-
sion du 7 avril dernier, ainsi que tous les procédés, ordres
et résolutions du dit conseil municipal de la paroisse de St-
David, adoptés A sa dite sessions du 7 avril dernier, amen-
dant le dit procde verbal de Louis Parent, soient et ils sont
par la présente résolution, cassés annulés et mis & néant &
toutes fins que de droits, avec dépens contre Régis Crépeault,
pére (and four others) de la paroisse de St-David qu’ ont par
requéte en date du ler mars dernier sollicité du conseil mu-
nicipal de la paroisse de St-David, la passation du dit rdgle-
ment, savoir les intimés sur le présent appel.”

That the county council, in thus setting aside the by-law
of the local council acted within its jurisdiction.—Moxk,
Ramsay, Trssier, Cross, Basy, JJ., 21 jan. 1886, Corpora-
tion Comté Yamaska & Durocher. III, Q B. 219.

20. Powers of municipal corporations.—Que la corpora-
tion de Ste-Cunégonde, autorisée & acheter 'aqueduc de
19
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Ste-Cunégonde et de St-Henri, pour une somme de $400,-
000, par un statut passé alors que 1'un des deux propriétai-
res de I'aqueduc était interdit pour démence, ne pouvait
acquérir la part de l'interdit que judiciairement ; en consé-
quence elle pouvait acquérir privément l'autre moitié 4 un
prix n’excédant pas la moitié de $400,000, sauf & acquérir
l'autre moitié, lorsqu'elle sera vendue judiciairement, soit &
la poursuite des créanciers de linterdit, ou sur licitation
provoquée par l'un des co-propriétaires,

Qu’il doit 8tre laissé au conseil de ville, une discrétion
raisonable dans une transaction de ce genre et que la Cour
n’interviendra pas pour 'empécher d’acquérir la moitié de
'aqueduc, lorsqu'il prétend que c’est le seul mode pratique
d’arriver & I'acquisition du tout et qu'il est constant qu’il est
de I'intérét de la ville d’acquérir I'aqueduc —PaaNuELo, J.,
2 Nov. 1889, Roy vs La Corporation de la Ville de Ste-Cuné-
gonde & Berger. V, 8. C. 361.

21. Procés-verbal.—Although it is within the attributes
of municipalities to make by-laws and procés-verbaux for
the opening of water-courses, and a person injured thereby
may have exercised his right of appeal to the county coun-
cil and the procds-verbal has been confirmed by the county
council, nevertheless such confirmation is not a bar to an
action to ret aside the procds-verbal where it orders some-
thing to be done which is in itself contrary to law. And
80, where the effect of a water-course established by procds-
verbal was to aggravate greatly the servitude which the
plaintifi’s land had to bear owing to its being lower than
that of his neighbours, iv was held that he was entitled to
bring a suit to have the procds-verbal set aside, although
he had appealed previously to the county council and the
procds-verbal had been confirmed thereby.—Monk, Ramsay,
Tessier, Cross, JJ., 26 nov. 1884, Corporation Ste. Anne
Bout de UIle & Reburn. (Confirmed by Supreme Court 15
8. C. R. 92). I, Q. B. 200.

22. Qualification of councillor.—Que la qualification exi-
gée par la loi des conseillers municipaux doit &tre considé-
rée au moment méme de son élection ; notamment un can-
didat déqualifié au moment de sa mise en nomination par
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le non-paiement de ses taxes peut 8tre qualifié une heure
aprés, lors de son élection 8'il les acquitte dans I'intervalle,
et alors, son élection sera maintenue.—PariNeav, J., 19
Nov. 1881, Bouvier vs William. IV, 8. C. 381.

23. Sale of land for taxes— Nullity of—Rights of purchaser
— Warranty — Costs.— Where lands are sold illegally for
taxes by school trustees and the purchaser has brought A
petitory action to obtain possession, and the trustees inter-
vened and admit the nullity of the sale, which was made
super non domino et non possidente, they are bound not
only to repay the purchaser the purchase price, cost of deeds
and registration, but also to pay all costs as well of the
principal action as of the intervention. But they are not
liable to pay the costs uselessly incurred by the purchaser
in an action en garantie against the corporation of the
county, which was dismissed.

The prescription of two years enacted by art. 1015 M. C.
is in favor of the purchaser as against attacks made by the
original owner, and is not applicable to a case where the
purchaser, at the end of two years or more, finds himself
without lawful title or possession.—Davipson, J., 5 pec.
1889, Brunet vs Davidson. (Modified in appeal 1 R. O. Q.
B. 79). VII, 8. C. 423.

24. School commissioners. — Que d’aprés les provisions de
I’Acte45 Vict. ch. 29 s. 2, et les articles 346 et seq. du code mu-
nicipal, les contestations d’élection de commissaires d'écoles
doivent &tre portées devant la Cour de Circuit ou la Cour
de Magistrats, qui ont une juridiction exclusive en ces ma-
tidres.

Que partant le recours par bref de quo warranto établi
par 8. R. B. C. c. 15 &. 40 contre 'usurpation de telles fonc-
tions, est abrogé.

Que méme 8i ce recours existait encore concurremment
avec celui indiqué par la loi nouvelle, la simple élection des
défendeurs comme commissaires d’écoles, sans qu’ils se
soient immiscés dans I'exercice de telle charge, ne donnerait
pas lieu & Pémanation d'un quo warranto. (Art. 1016 C.
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P. C.)—DorionN, Mo~Nk, Tessier, Cross, Bapy, JJ., 27 mar
1885, Metras & Trudeau. I, Q B. 347.

Cirations.—Paris & Couture 10 Q. L. R. 1.

25. Town council — Assessments for debts of town—Ap-
peal —Qu'un conseil de ville, en vertu de I'acte des clauses
générales des villes, peut, par une résolution, ordonner au
secrétaire-trésorier de prélever une somme déterminée pour
acquitter une dette de la corporation, ce que le secrétaire-
trésorier fera par un rble spéeial de perception.

Que les villes constituées en corporation par acte spécial
sont tenues de contribuer au cofit de 'achat d’un terrain et
de la construction sur icelui d’une bftisse pour servir A la
Cour de Circuit et an bureau d’enregistrement du comté
dans lequel elles sont situdes;

Que la part & contribuer par chacune de ces villes sera
établie par le conseil de comté d'aprds toutefois le montant
total de I'évaluation des biens imposables de cette ville, ce
montant total étant fourni au conseil de comté par un certi-
ficat du secrétaire-trésorier de cette ville.

Qu'il y a lieu & appel du jugement rendu en cette cause
par la Cour SBupérieure, étant une action en la forme ordi-
naire pour faire annuler des procédés du conseil de ville de
Lachute.—Dorroxy, Boss, Basy, Donerry, Cimon, JJ., 28
MARS 1891, McConnell & Corporation Lachute.

VII, Q. B. 99.

26. Violation of domicile —Arrest without warrant—Dam-
ages.— Officers of police in the employment of a raunicipal
corporation have no right to enter the dwelling of a citizen
in the night time, without a warrant and arrest him on mere
suspicion that a felony has been committed and the corpo-
ration will be held responsible in damages for such illegal
arrest.—DorroN, Cross, Basy, Bossf, JJ, 20 marca 1890,
Pratt & Charbonneau. VII, Q. B. 24.

Orrarions,—Allan v Wright, 8 C, & P. 522—Addison, on Torts, vol. I, No.
853, 876—Levi v. Reed, 6 8. C. R. 483—8t. Lawrence Steam Navig. Co. v. Lemay,
M L. R.3 Q. B. 214—Lanctot, p. 90, 91, 99, 95 —Archbold, | vol. (116 notes 101,
102), p. 24 et note~ Cooley, on Torts, 183—Gingras & Desilets, Dig. Sup. Courty
R. 11618 Woolrich, 8— Taschereau, Crim. Acts,vol. 2, p. 15, 23— Droit Criminel,
Arrestations, de Montigny, 1560,
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2. Water-course-Jurisdiction of county council-Jurisdic-
tion of Superior Court.—Qu’un cours d’eau qui traverse deux
municipalités locales est un cours d'ean de comté, placé par
la loi sous la juridiction originaire du conseil de comté.

Qu'un conseil de comté qui rend une décision relative-
ment & un procés-verbal au sujet d’un pareil cours d’ean,
n’exerce pas une fonetion judiciaire, mais simplement admi-
nistrative,

Que bien que le Code municipal (art. 100) donne un re-
cours devant la Cour de Circuit et devant la Cour du Magis-
trat pour la cassation de tout procds-verbal, role, résolution,
ete., néanmoins la Cour Supérieure ne cesse pas d’avoir juri-
diction en ce cas vu le controle qu'elle posséde sur toute
corporation ou corps politique.

Que dans tous les procés-verbaux réglant les cours d’ean,
tous les propriétaires intéressés doivent 8tre assujettis aux
travaux nécessaires dansla proportion de leur terrain égouté ;
que dans le cas contraire tout contribuable a droit de se
plaindre.—JErrk, J., 15 Mar 1889, Barbeau vs Corporation
Laprairie. V, 8.0 84,

Cirarions.— Laviolette vs Corp. Napierville 31 L. C. J. 216—Corp. Pointe-auz-
Trembles vs Corp. Hochelaga 1 L. N. p. 417—Corp. St. Alexandre v. Maillouz 7 R
L. 418—Viau vs Corp. Longue-Pointe 8 L. N. 110—Corp. Arthabaska v Patoine

12 R J. do Quélec 51— Corp. Yamaska v. Durocher 30 L. C. J. 216—Reburn vs
Corp. Ste. Anne 11 R. L. 133—11 Demolombe No. 208.

MUNICIPAL ELECTION
See MONTREAL.

MUNICIPAL TAXES
See USUFRUCTUARY.

MUNICIPAL DEBENTURES

A debenture is a negotiable instrument, and cannot bear
a condition on the face of it, making its validity dependent
upon obligations to be performed in future, And so, where
a municipal corporation voted a bonus to a railway company
payable in debentures, and the by-law imposed certain future
obligations upon the company as to the mode of operating
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the road, it was held that debentures in which those obliga-
tions were set forth as conditions were not a valid tender.—

Moxk, Ramsay, Tessier, Cross, Basy, JJ., 27 marcu 1886,
(Affirmed by Su-
11, Q. B. 160.

MacFarlane vs Corporation Se. Cessaire.
preme Court 15 8. C. R. 738).

1! MUR MITOYEN
See MITOYENNETE.
MUTUAL INSURANCE COMPANY

The by-laws of mutual insurance company gave the pre-
sident the management of its concerns and funds, with power
of act m his own discretion and judgment in the absence of
gpecific directions from the directors, and it was also his duty
to sign all notes authorized by the board or by virtue of the
bylaws. The president was both president and treasurer,
and was also acting as secretary.

That the plaintiff, which was the transferee for value
given before maturity, of a note signed in behalf of the com-
pany by the president, as president and treasurer, and given
to the payee in settlement of a valid claim against the com-
pany, was entitled to recover the amount of said note from
the company.—Tascugreav, Marniev, Davioson, JJ., 5 Nov.

1887, Jones vs The E. T. Mutual Fire Ins. Co.
II1, 8. C. 413.

NAME

Que le nom d’un commergant est sa propriété exclusive,
et IIIIC‘ }l(‘rﬂﬂllll(' autre flll(,' I"i ne p(,‘llt se ﬂL‘rV‘Il' (l", son nom

sans son autorisation.
Qu’une personne dont on usurpe ainsi le nom a droit A une
injonction contre I'usurpateur.—Maruigy, J., 13 Nov. 1889,
VI, 8. C. 46.

Dun et al vs. Croysdill.

NATURALIZATION
See MONTREAL.

NAVIGABLE RIVER
See CONSTITUTIONAL LAW
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NECESSARY DEPOSIT
See HOTEL KEEPER.

NEGLIGENCE

I.—ACCIDENT OCCURING WITHOUT FAULT,
I1—OORPORATION,
III1.—PERSON DRIVING—ACCIDENT,
IV.—STREET RAILWAY,

See BAILLIFF — DAMAGES -MASTER AND SERVANT
— MONTREAL—MUNICIPAL CORPORATION —
RAILWAY - RESPONSIBILITY

1. Accident occurring without fault..- Where a reaping ma-
chine was being driven by the defendant along the high-
way, the koife to the right side of the road ; and the plain-
tiff’s colt, which was straying upon the road, ran upon the
machine, notwithstanding the defendant’s efforts to keep it
off, that the plaintiff was not entitled to recover the loss.—
Jounson, PariNeav, Loranaer, JJ., 26 pec. 1887, Carr vs
Black. 111, 8. C. 350.

2. Corporation.—That a municipality is not responsible
for an injury sustained through the imprudence of the
person injured ; as where a person crossing the ice on the
St. Lawrence in winter, deviated trom the course marked
out by branches, and plunged into an opening in the ice, and
was drowned.—DorrioN, Tesster, Basy, Cuuron, Bossg, JJ.,
22 JAN. 1830, Laforce vs Sorel. VI, Q B. 149,

Cirarions.—Corp. Quelec & How: 13 Q. L. R. 315—~Corp. Sherhrooke & Du-
Jort M. L. R. 5 Q. B. 266,

3. Person driving—Accident.—Que la prudence la plus
ordinaire, ainsi que les rdglements municipaux, obligent
tous ceux qui conduisent des voitures & modérer I'allure de
leurs chevaux en traversant les rues.

Qu’en vertu de ce devoir, une personne dont la voiture
et le cheval sont conduits avec une grande vitesse et qui
frappe un enfant qui traverse la rue assez gravement pour
amener la mort de cet enfant, sera responsable au pire de
ce dernier dn dommage qui lui en résultera.—Maruigy, J ,
28 ma1 1890, Kennedy vs Courville, VI, 8. C. 308,

TR RN BT Y LY
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4. street railway. 1. Child killed—Qu’une compagnie
de chars urbains est responsable d’un accident par lequel
un enfant de deux ans a été tué sur sa voie, par suite de
Pinfirmité du conducteur qui avait la vue trop corte pour
voir & distance.

Que dans l'espdce, l'enfant tué étant trds jeune ne pou-
vait pas discerner le danger et n’a pas pu contribué i 'ac-
cident.

Qu'aucune fante n'étant imputable aux parents de 'enfant
déeddé, il 0’y a pas lien d’appliquer la question de la respon-
gabilité contributoire ; qu'a tout événement elle ne pourrait
donner lien qu'a upe diminution des dommages

Que dans P'espdce, il y a en négligence de la part de la
compagnie défenderesse et qu'il y a lien d’accorder au pére
de I'enfant comme partie des dommages réels une compen-
sation suffisante pour les frais encourus par lni depuis I'é-
poque de la naissance de I'enfant jusqu'a sa mort,—LoRraN-
aEr, J., 20 vfc. 1889, Dufresne vs Compagnic Passagers
Montréal. VIIL, 8 C. 10.

Crrarions.— Beicha p vs Cloran 1\ L. C. J. — [Al. v. 42nd St. Railroad Co.
| L N. 452—Robinson va €. P. R. 14 8.C. R 105—8, Luwrence & Ottawa River
Ry. Co. Dig. 8 €. R 439—Sedgwick, Leating Cases on Negligence, 803

Revesing the judgment of Loranger, J. M. L. R. 78. C.
10.—Where a child, two years of age, through the negli-
gence or want of vigilance of its parents, is allowed to leave
the residence and get on the track of a street railway, and
is killed there by a car of the railway company, an action
of damages by the father of the child will not be maintained.

— Bapy, Bossk, Donerry, Cimon, JJ., 25 sune 1891, Cie

Passagers Montréal & Dufresne. VIIL, Q. B. 214.

Crrarions,—Dominion Oil Cloth Co. & Coallier, M, L. R. 6 Q. B. 268

2. Collision.—In an action of damages ariging out of a
collision between the plaintiff’s tow-wheeled cart and the
defendant’s omnibus where it appeared to the court that
notwithstanding the bad condition of the thorough fare
and the narrowness of the space in which the vehicles had
to pass, a collision might have been avoided by the exercise
of a greater care on the part of the defendant’s driver, and at

all events by stopping the omnibus when the difficulty of
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passing safely was perceived, that the defendants were res-
ponsible for damages.—Jounson, Jerré, LoranNaer, JJ., 30
Nov. 1888, Thibaudeau vs M. S. R. Co. IV, 8. C. 400.

Where the plaintiff, while standing on the platform or
step of a street car, was injured by a passing load of wood,
that as the immediate cause of the accident was the condue-
tor’s want of vigilance in failing to stop the car, as he might
have done, in time to prevent the collision, the defendants
were responsible. The fact that the plaintiff was standing
on the platform at the time of the accident did not relieve
the “defendants from responsibility, inasmuch, as he was
permitted to stand there by the conductor who had collected
fare from him while he was in that position.—Jounsox, Do-
HERTY, Jerrg, JJ., 29 seer. 1888, Wilscam vs M. S. R. Co.

IV, 8. C. 193,

(Affirming the decision of the Court of Review M. L. R.
4 8. C. 198). Where the respondent, a passenger on a
street car, while standing on the platform or step of the car,
was injured by a passing cart loaded with planks, that as
the immediate cause of the accident, was the conductor
want of vigilance in failing to stop the car, (as he might
have done) in time to avoid the collision, the appellant, his
employer was responsible. The fact that the respondent
was standing on the platform of the car at the time of the
accident did not relieve the appellant from responsibility,
inasmuch as the car was crowded and he was permitted to

stand there by the conductor who had collected fare from
him while he was in that position.—Dorron, Cross, Basy,
Cuurch, Bossg, JJ., 23 nov. 1889, M. S. R. Co. & Wilscam.

V, Q B. 340.
NEWSPAPER
See LIBEL AND SLANDER—LESSOR AND LESSEE.
NEW TRIAL

See CRIMINAL LAW — INSURANCE (FIRE) —JURY
TRIAL — PROCEDURE.
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NOTARY

Qu’un notairs, dans la rédaction de ses actes, est respon-
' sable des vices de forme soit extrinstques ou intrinsdques,
J et pourra 8tre condamné A payer des dommages &'il y insére
{ des clauses illégales qui sont la cause de I'annulation de
! 'acte par les tribunaux.
! Qu’il est de jurispru’...ce que ces domnages soient accor-
dés plutbt comme peine que comme indemnité et que le tri-
bunal peut les mitiger suivant les circonstances.—Jerré, J.,
5 Juin 1885, Dupuis vs Rieutord. I, 8. C. 356,
(Affirming the judgment of Jetté M. I.. R. 1 8.C. p. 8566).
That a notary is responsible in damages for a nullity com-
mitted in & deed received by him, even when such nullity
involves the substance of law. Torrance, Bourarois, Ma-
THIEy, JJ., 81 MarcH 1886, Dupuis vs Rieutord.
11, 8. C. 226.
Qu’une mise en demeure et un protet peut 8tre valable-
ment fait, par un notaire dans la salle de la Cour de Police,
pendant une séance de la Cour, lorsque le défendear était
introuvable ailleurs les jours précédents.—Giw, J., 17 oot
1888, Christin vs Morin, IV, S. C. 469.

See PRINCIPAL AND AGENT — PROCEDURE — PROM-
ISSORY NOTE.

NOTICE OF ACTION

See MUNICIPAL CORPORATION —~PROCEDURE
LIC OFFICE.

PUB-

NOVATION

1. Composition agreement—Not signed by all the creditors
Opposition —Tender.—That where an agreement of compo-

sition is prepared, by which the creditors agree to accept a

composition on the amount of their respective claims, and

the agreement is not signed by all the creditors as was con-

templated and it does not appear that those who signed,

individvally intended, to compound for the amount of their

i respective claims independently of the other creditors, nova-
i tion is not effected of the claim of a creditor who signed the
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agreement but who subsequently refused to accept the com-
position and did not receive the same. — Dorion, Cross,
Bawy, Cuurcu, Bossk, JJ., 20 Nov. 1889, MeDonald & Seath.

VI, Q. B. 168.

2. Deed of composition.— Where a creditor, whose claim
does not appear to be of a commercial nature, becomes a
party to a voluntary deed of composition with his debtor
by the terms of which he remits half of (e debt, and the
interest, and agrees to accept the remainder by instalments,
with security, without stipulating that the debtor shall not
be discharged until the composition is fully paid, that nova-
tion is effected ; and the creditor has no right, upon the
debtor’s default to pay the instalments of the composition
a8 they become due, to issue execution de plano upon the
judgment obtained by him for the original debt.—Jonxsox,
LoraNager, WurTELE, JJ., 81 JaN. 1889, Vincent vs Roy.

V, 8. C. 451.

3. Extinction of obligation by granting a term to substi-
tuted debtor—The appellant being indebted to the respond-
ent, settled by giving hisow: .ote (paid at maturity) for part
of the debt, and for the bs ance he gave an order or draft
on the 8t, H. Company ch was accepted. But instead
of exacting immediat yment of the draft (which was
payable forwith), the i -spondent took from the 8t. H. Com-
pany their two promissory notes payable at one and two
months respectively and before these notes matured, the St.
H Company became insolvent.

That novation was eftected by the acceptance of the new
debtor in the room of the old, whom it was intended to
discharge, as evidenced by the term granted by the creditor
to the substituted debtor without the concurrence of the
former debtor.—DorrioN, Tessier, Cross, Basy, JJ., 22 rEs.
1887, O’ Brien & Semple. 111, Q. B. 55.

Cirations —18 Demolombe, No. 312, p. 2.9—Dalloz, vo Obligation, Nos. 2393,
2452 et 2457— Pothier, Bugnet, vol 2, p. 318.

4,8 d obligation not i patible with first.—That

novation does not take place where the second obligation
is only to be the result of the non-fulfilment of the first, and
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its conversion, 4 titre d’indemnité into the payment of a
sum of money.—TorraNcE, GiiL, Matuieu, JJ., 30 wov,
1886, Forgues vs Brosseau. II, 8. C. 376.

NUISANCE

1. Limekiln.—Que le fait qu'un propriétaire de four &
chaux ou autre établissement industriel avait établi et com-
mencé A exploiter son industrie avant que le voisin qui se
plaint ait acquis sa propriété, n’empéche pas lindustriel
d’8tre responsable des dommages qu'il cause ; cette pré-ocen-
pation ne pouvant tout au plus, que le protéger contre la
suppression de son établissement en certains cas, et donner
au tribunal une certaine discrétion dans 'appréciation du
dommage.—TAscHEREAU, J., 8 MAT 1891, G'ravel vs Gervais.

VII, 8. C. 326,

Cirarions. —6 Laurent 203, No. 149— Dalloz, 1954-5-655.

2. Tannery.—That where the person complainting of the
offensive smell caused by chemicals used in a tannery, and
which emptied into a drain passing by his property, was
thoroughly acquainted with the condition of things before
he purchased, having been five or six years employed in the
tannery, and moreover, it appeared that he had promoted
the covering of the drain, and thereby caused an aggrava-
tion of the nuisance, an action of damages against the pro-
prietor of the tannery would not be maintained.—DorIox,
Monk, Tessier, Cross, Basy, JJ., 25 seer. 1886, MeGibbon
& Bédard. VI, Q B. 422,

Cirar1088.—Doutre v. St. Charles, 18 L. C. J. 263— Parent v. Daigle, 4 Q. L. R.
154— Taillandre, Leg. de Manufactures— Brunet, Btablissements Insalubres— Tru-
buchet, Code des Etablissements Dangereuz—Wood, Law of Nuisances— Addison,
on Torts, 2 vol.

See CONSTITUTIONAL LAW.

NULLITY OF DEED
See PLEADING.

NU PROPRIETAIRE
See PARTIES TO ACTION.
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OBLIGATION

1. Joint and several. - Where two persons who had sold
one-fourth interest in an invention were condemned to make
a practical test of the value of the invention, as stipulated
in the contract, or to repay the purchased money, that con-
demnation was properly joint and several.—TorrANCE, Bour-
aEo18, LoraNaer, JJ., 80 san. 1886, Dyson vs Sweanor.

III, 8. C. 361.

2. Payment.—Que lorsqu’un débiteur donne A un tiers
un ordre de payer sa dette & son créancier, pour son acquit,
4 méme l'argent que ce tiers & en mains lui appartenant, il
ne cesse pas d'8tre responsable vis-A-vis le créancier quand
m@me celui-ci et le tiers auraient accepté I'ordre, 8'il n’est pas
payé.—Jrrrk, J., 15 pko. 1890, Bernier vs Brazeau.

VII, 8. C. 38.

3. Void for violence and fear.—(Affirming the decision of
the Court below).—That a person lending money to a
minor is bound at his peril to see that the authorisation to
borrow is regular on the face of it; and where no proper
summary account was submitted by the tutor as required by
Art. 207 C. O., and the sub-tutor was moreover the agent
and son of the lender, and was bound to know that in fact
the loan was not required by the minor, but was improperly
obtained by the tutor for his own purposes, the obligation
80 given was held null and void. (Reversing the judgment
of the Court below). That threats to a woman in a weuk
state of health, and feeble bodily and mentally, that she
would be turned out of her property, unless she signed an
obligation and hypothec, constituted violence and fear with-
in the meaning or arts 994, 995, and were a cause of .ullity
the obligation executed in such circumstances and without
consideration, — Tessier, Cross, Cuurcu, Bosst, Dougrry,
JJ., 28 may 1889, Kerr & Davis (Reformed by Supreme
Court 17 8. C. R. 235). V, Q. B. 156.

See MONTREAL.

OFFICE
Bee ST. JOHNS.




PARISH

OPPOSITION
See PROCEDURE.

OPFPOSITION TO SEIZURE
S8ee PROCEDURE.

PARENT AND CHILD

That the obligation of children to maintain their father,
mother and other ascendants who are in want (C. C. 166)
does not cease when the necessitous condition of the parents
is caused by his own fault. The intemperance of an aged
tather does not constitute a valid ground for refusing to
maintain him, — Jounson, GiLn, Loraxaer, JJ., 81 Jan,
1887, Arless vs Arless. III, 8. C. 43.

PARISH

(Affirming the decision of Cimon, J., 7 L. N. 415). That

when a portion of a canonical parish civilly constituted, is
detached by decree of the bishop, and annexed to a canoni-
cal parish not civilly constituted, the tithe is due by an in-
habitant of the dismembered parish to the new curé.

Under the old law of France prior to the cession, the
bishop had the right to create, unite or divid parishes in
the interest of the church, having due regard to vested
rights ; and this condition of things has not been affected
by the laws enacted for the Province of Quebec, since the
cession of Canada.— DorioN, Ramsay, Tessier, Cross, Bany,
JJ., 21 MAY 1886, Cadot & Ouimet. II, Q. B. 211.

CrraTioNs.— Thomassin, Descipline Ecclésiastique, 12re partie, liv. ler ch. 12—
Fleury, Institution du Droit Eecl: que, 1?re partie, ch. 18— Edils de Néron—

Louis XIV, avril 1695, Juris, de Off. 29 — Néron, vol. I, Edit. de Henri IV, Déc,
1606 Juris de Of . p. 29—2 R, C. 447—Roy & Bergeron, 2 R. L. 523.

PARTIES TO ACTION

The plaintiff part owner of a steamship, brought an ac-
tion as owner, claiming demurrage, etc., under a charter-
party. The defendants denied that they contracted with
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the plaintiff’ or that plaintiff was owner. On motion the
plaintiff was permitted to amend by making the other part
owners co-plaintiffs with him —Loraneer, J., 22 apriv 1885,
MacKill vs Morgan L 8. C. 262.

Where a person intervened in the marriage contract of
his niece, and made her a donation of $200,000 payable at his
death, the intended husband to have * the administration
and enjoyment of the said sum of $200,000 from the time
of the same becoming due” and the only condition of the
husband’s administration an enjoyment was the birth of
children, which was a fact admitted, HELD that the hus-
band was usufructuary, and the wife had the nue propriété.

In such cases the action against the donor's universal
legatees, for the recovery of the amount of the donation,
can be brought by the usufructuary only. An action by the
wife, even with her husband’s authorization, will be dis-
missed —Jonns N, Torrance, PariNgav, JJ , 80 june 1885,

Kimber vs Judah. II, 8. C. 86.
CrraTioNs.—10 Demolombe, No. 333 <3 Proudhon, No 1395—2 Aubry et Rau,
p. 591—6 Laurent, Nos 413, 414—B:langer & Taliot, 3 Dwion, Q. B. D. 317 et

319.
See PROCEDURE.
PARTITION
See COMMUNITY —PARTNERSHIP SUCCESSION.

PARTITION OF MOVABLES

Qu’un co-propriétaire par indivis a droit de saisir, par voie
de saisie conservatoire, des meubles que son co-propriétaire
a commencé A vendre et que le compte de tutelle que le dé-
fendeur doit rendre & la demanderesse ne peut empécher
cette dernidre de demander le partage des meubles et d’ac-
compagner cette demande de mesures conservatoires.—Pa-
GNUELO, J., 12 Nov. 1889, Evans vs Evans. V, 8. C. 414,

PARTNERSHIP

L.—AcTION,

(1) Between partners after final settlement.

(2) For dissolution pending—Appointment of liquidator.
II. —ADMINISTRATION,
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II1. ~AGREEMENT NOT CARRIED OUT,
IV.—ASSOCIATION TO PROVIDE WATER SUPPLY—ACTION TO
DISSOLVE PARTNERSHIP—PARTITION,
V.—DISSOLUTION — FACTORY BULT BY FIRM ON LAND OF
ONE PARTNER,
VI.—FORMED IN FRANCE,
VIIL—GARNISHMENT.
VIIL—JLLEGAL CONVERSION OF PARTNERSHIP'S FUNDS,
IX.—~LIMITED PARTNERSHIP - OERTIFICATE — FALSE STATE-
MENT—INSUFFICIENCY OF CERTIFICATE,

X. LOAN TO PARTNER—PROMISSORY NOTE REPRESENTING
LOAN — ACTION AGAINST FIRM — EVIDENCE — LOAN OF
MONEY—ENTRIES IN BOOKS,

XI.—~PARTICIPATION IN PROFITS,

XII —MISAPPROPRIATION BY PARTNER OF OTHER MONEY TO
USE OF FIRM—LIABILITY OF FIRM—LIMITED PARTMER-
SHIP —REGISTRATION —SPECIAL PARTNERS

XIII.—~PARTICIPATION IN PROFITS
XIV.—~PARTNERSHIP TO BUILD RAILWAY-COMMERCIAL MAT-

TERS —PRESCRIPTION.
XV.~PAYMENT OF DEBTS OF,
XVI.—~RELEASE OF JOINT AND SEVERAL DEBTOR,
XVII.—SPECIAL PARTNER,
XVIII.—WORK DONE BY FIRM.
XIX.—INSUFFICIENT IDENTIFICATION.

See ACTION QUI TAM—EVIDENCE —INSURANCE (AC-
CIDENT) - JURY TRIAL —PENAL ACTION.

1. Action.—1. Between partners after final settlement.—
That when a final settlement of accounts has been made
between partners, after the dissolution of the firm, there is
no longer any occasion for an action pro socio in respect of
a claim of one partner against another, based upon the final
arrangement between them.—JonnsoN, Tascugreavu, Ma-

ey, JJ., 30 Nov. 1887, Gourlay vs Parker.
III, 8. C. 243.

2. For dissolution pending— Appointment of liquidator.—
The fact that an action is pending for the dissolution of a
co-partnership, the management of the business of which, by
the deed of co-parnership, was entrusted to the partner de-
fendant, is not a sufficient ground for depriving him of the
management, and for the appointment of a liquidator.—
Dorion, Cross, Basy, Bossi, JJ , 26 marcu 1890, Gerhardt
& Davis, VII, Q. B. 437.
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2. Administration.—Que le gérant d’une société en com-
mandite a I'administration entidre de la souiété et est le
juge des besoins de I'établissement de la société ; il peut
donc, dans le cas d’une manufacture, acheter ailleurs des
objets semblables A ceux qui sont manufacturés par la dite
société sans par 1A outrepasser ses pouvoirs,—Cuaanox, J.,
10 yuix 1885, Williams vs Beauchemin. I, 8. C. 455.

3. Agreement not carried out.—B. cessionnaire du droit
d’exploiter une patente, dans la Province de Québec, fait
avec L. ce contrat: “ L. désireux de s'associer & cette exploi-
tation paie & B. la somme de $1000 comptant A condition de
partager également etc.... Ce dernier s’engage A se ren-
dre & Québec et A consacrer son temps, son travail et son
énergie A mettre ce projet & exéeution, et se fait fort de
mettre en marche la compagnie projetée avant le 15 novem-
bre prochain.”

Que dans le cas ol B. n’a pu remplir ses obligations et
mettre en marche la dite compagnie pour | exploitation de la
patente en question, avant le délai fixé, ce contrat ne peut
8tre considéré comme un acte de société et L. a droit de
faire résilier le dit contrat et de faire condamner B. A lui
remettre les $1000 par lui payées.—Sicorre. TorrANCE, MA-
THIEU, JJ., 81 MARs 1883, Lavielette vs Bossé. 1, 8. C. 429,

Cirarions.— Troplong, Société, Nos. 931, 932— Lindley, Partnership, vol. I, p.
28, 62— Boileux, Com. sur C.'C. vol. VI, p. 349—1 Larombilre, 262— Pothier, Obli-
gations, No. 56—12 Laurent, 617, 619.

4. Association to provide water supply —Action to dissolve
partnership—Partition.— Where several persons, owners of
lands in the vicinity of River Richelieu, associate them-
selves by deed before notary, for the purpose of providing
a water supply for their respective dwellings, HELD that
an ordinary partnership was not thereby created, and that
an action for dissolution of partnership, brought by one of
the associates who had ceased to have property there and
had left the neighborhood, could not be maintained.

Art. 689 C. O. is not applicable to the state of things
existing under the deed of association above mentioned,
and a partition could not be demanded by one of the asso-
ciates, inasmuch as the association had no common property
20
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susceptible of partition, the water works being merely an
accessory of the real property, and designed for its perpet-
ual use.—Dorron, Tsssier, Basy, Bossk, Donerry, JJ., 19
Jung 1890, Michon vs Ledue. VI, Q B. 337.
CITATIONS, — Aubry et Raw, vol. 2, p. 405 — Dalloz, Jurisp, Gen, vo Société, Nos.
25, 94, 95, 99, 318 et 319— Pothier, Bognet, % Sociét¢” No. 54 —Troplong, “ So-
ciété" No. 13, 20 et seq. et No. 316—Pant, “ Société” No. 84—4 Pothier, Bugnet,
Nos. 181, 182, 183, 184, 104, 105, 196, 197, 1908— Domat, “ De la Société" sec. V—
2 Aubry et Rau, p. 413 — 11 Demolombe, Nos. 425, 444 et seq — 5 Duranton, No
149— Pardessus, Servitudes, vol. 1, No. 190 et seq.—3 Delvincourt, 344 —Merlin,
Rep. vo. Partage § 10, No 2—3 Toullier, vol. III No. 469 bis—Sirey 1857, I1,
140—1857, I, 611817, I, 267—Solon, Servitude, No 593
5. Dissolution—Factory built by firm on land of one part-
ner.—Where two persons carried on the business of manu-
facturing cheese in partnership and for the purposes of the
business, a factory was erected on the land of one of the
partners, for which land rent was paid by the firm, that on
the dissolution of the partnership and after the settlement
of its affairs except as to the factory, the factory so erected
belonged in common to the partners; and the partner on
whose land the factory was entitled under art. 1662 C. C.
(if the buildings in the opinion of experts, wére not suscep-
tible of convenient partition), to have them sold by licitation,
to the highest bidder, with obligation on the purchaser to
remove the same, and the price divided between the part-
ners.—Trssier, Cross, Cuurcn, Bossé, Dougrry, JJ., 20 May
1889, Sangster & Hood. V, Q. B. 384,

CiratioNs.—6 Laurent, No. 250—2 Delvincourt, p. 8—9 Demolombe, No. 128
4 Duranton, No. 370 et seq.—3 Toullier, Nos. 124, 125—2 Aulry et Rau, pp. 6
et 1— Hennequin, Traité de Législ: Tome I, p. 53 Toullier, No. 1256—4 Du-
ranton, No. 318—6 Laurent, p. 339, No. 260—9 Pothier, p. 157, No. 170—1
Mourlon, p. 736.

6. Formed in France.—Que dans une société commerciale
en nom collectif formée en France, les droits respectifs des
parties sont régis par le droit commercial frangais en force
au temps de la convention.

Qu’en France, sous peine de nullité absolue, I'extrait des
actes de sociétés en nom collectif doit 8tre remis dans la
quinzaine, au greffe du tribunal de commerce de l'arrondis-
sement dans lequel la maison du commerce social pour
8tre transcrit sur le registre et affiché pendant trois mois

dans la salle des audiences.
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Que cette formalité est d’ordre public et peut 8tre apposée
en tout temps et sous toutes circonstances.

Qu’en loi, une société commerciale ne peut &tre valable-
ment contractée par une personne & laquelle un conseil judi-
ciaire a été donné sans le consentement de ce conseil judi-
ciaire, — LoraNGER, J., 30 Nov. 1886, Furniss vs Larocque.

' II, 8. C. 405,

Cirarions —4 Pardessus, Droit Comm. Nos. 1005 et 1007— Merlin, Rép. de

No. 337 — 4 Mass/,
26

Jurisp. vo Sociétés, sec. 3, § 2, art. 2 55, 56 — 17 Duranton,
Droit Commercial, No, 2650— Troplong, Contrats de Société, N

7. Garnishment.—Qu’un tiers saisi, membre d’une société
commerciale et qui déclare pour elle que le défendeur a une
part dans la dite société peut 8tre forcé de déclarer qu'elle
était, lors de la signification de ia saisie arrdt, le fonds capital
de la dite société commerciale dont le défendeur fait partie,
—JErrk, J., T AN, 1885, Laframboise vs Rolland.

L 8. (. 366.

Que I'on peut saisir par saisie arrét la part ou I'intérét d'un
associé dans une société commerciale et que les associés se-
ront condamnés personnellement & payer au demandeur sai-
sissant toute somme d'argent qu’ils auront payée A leur co-
associé, dont la part ou l'intérét aura été ainsi saisi, depuis
la signification du bref de saisie arrét.—Marniev, J., 25
AvRiL 1885, Laframboise vs Rolland. I, 8. C. 367.

Que les réponses d’'un tiers saisi aux questions qui lui
sont posées par le saisissant et qui sont écrites A la suite de
sa déclaration, ne forment pas partie de sa déclaration, et
qu’un jugement ne peut &tre rendu sur ces réponses de plano :
le saisissant doit contester la déclaration.—ToRRANOE, GILL,
Loranagr, 30 Nov. 1885, Laframboise vs Rolland.

IIL, 8. C. 75.

JITATIONS.— Glrant vs La Banque Fédérale, M. L, R. 2 Q. B. 4.

8. Illegal conversion of partnership’s funds. — Where a part-
ner sent a draft for £1,000 out of the partnership funds for
the purpose of paying his own separate debt, that the act
was an illegal conversion of the funds, and that the other
partners were entitled to attach the money in the hands of
the person to whom the draft was transmitted and to pre-
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vent him from applying it to the payment of the separate
debt in accordance with the instructions received by him
from his principal. — Jonnsox, J., 28 ves. 1885, Hannan vs
Evans. I, 8. C. 193.

9. Limited partnership —Certificate—False statement—In-
sufficiency of certificates.—That the contributions of epecial
partners to a partnership en commandite, or limited partner-
ship, must be in cash, paid in at the date of formation of
the partnership. (Art. C. C. 1872).

That in order to obtain the privilege of a limited partner-
ship, the formalities of the special laws relating thereto
must be strictly complied with, and a statement in the cer-
tificate (dated Oct. 80) which persons contracting such a
partnership are bound to sign : to the effect that a special
partner had brought $1,000 into the capital of the firm
whereas this sum was not paid in until Dec. 81 following:
was a “ false statement ” within the meaning of art. 1877 C.
C. and rendered the special partners liable for the obliga-
tions of the firm in the same manner as ordinary partners.

That a certificate which does not mention the period at
which the limited partnership is to terminate, is insufficient,
and the partners are liable as ordinary partners.—DaAvipson,
J., 28 june 1889, Davidson vs Fréchette. V, 8. C. 282.

CirarioNs.— Deloyson, Sociétés Commerciale, p. 257— Troubat, 85.

10. Loan to partner—Promissory note representing loan—
Action against firm—Evidence—Entries in books.—In an ac-
tion against a firm composed of Caldwell and Henry J.
Shaw, for the amount of loans alleged by the plaintiff to
have been made by him to the firm, but which was repre-
sented by notes signed by Henry J. 8haw alone : HELD—
That the presumption arising from entries in the books of
the firm, purporting to show that the loans were made to
the firm, was completely rebutted by the evidence that these
entries were made by the plaintifi’s sons, then cashier of
the firm, and were subsequently rectified by the firm ; and
further by the letter of the plaintiff himself to Henry J.
Shaw, which contained an acknowledgement that the loans
were made to Henry J. Shaw individually.
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A partnership will not be held liable under art. 1867 C.
C., for the amount of a loan made to one of the partners,
although the money was applied by such partner to the use
of the partnership, if it appear that the lender, though he
was aware of the existence of the partnership, gave credit
to the borrower personally, accepted his promissory notes
for the debt, and looked to him as his debtor. — TErssIER,
Cross, Cuurcn, Domrgrty, JJ., 24 nov. 1888, Caldwell &
Shaw. (Affirmed by Supreme Court, 12 L. N. 221; 17 8.
C. R. 857). IV, Q. B. 246. -

CiraT10N8 — Pothier (Ed. Paris 1821) Société § 101, p. 489~ Story, Partner-
ship, 6th edit. par. 135, 137, 140, note I—Pont, Société vol. 7, No, 852— Maguire &
Seott, 7 L. C. R. 451.

11. Loan of money—Participation in profits.—Une conven-
tion par laquelle une des parties préte & I'autre une somme
d'argent pour l'exploitation d’une entreprise commerciale,
avec stipulation de participer dans les profits, ne constitue
pas nécessairement un acte de société entre les parties con-
tractantes.

Quoique, d’aprés les termes de I'art. 1831 C. C. et la juris-
prudence, une telle convention entraine avec elle la respon-
sabilité de toutes les parties contractantes comme associé
envers les tiers, néanmoins, si les droits des tiers ne sont pas
en jeu, 'intention des parties doit déterminer si elles ont
fait un contrat de prét ou de société.

Un acte rédigé dans les termes cités plus bas constitue un
prét et non un acte de société, et le préteur a le droit d’exi-
ger le remboursement de son argent prété, dans une action
solutoire tendant A faire annuler la convention —TAscHEREAU,
J., b Ma1 1890, Rinfret vs May VI, 8. C. 437,

Cirarions.—Davie & Sylvestre, M, J. R. 5 Q. B. 143— Laviolette vs Bossé, M.
LR1S8C42

12. Misappropriation by partner of other money to use of
firm—Liability of firm—Limited partnership —Special partner.
—Where one of the partners of a firm misappropriated
moueys beloging to certain building society, of which he
was the secretary-treasurer, and applied them to the uses of
his firm, entering them in the books as “loans” not from
himself but from others, that these moneys, although ob-
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tained by him tortiousty without the privity of his co-
partners, having gone into the business of the firm, the
members of the firm were jointly and severally responsible
to the original owners for the amount thereof, to the same
extent as if the loan had been made legitimately

Where the $15,000 capital originally put into a firm by a
special partner had become impaired, and was reduced to
less than $9,000 at the time a new firm was formed that
the declaration then made, that the capital put in by the
special partner was $15,000, was a false statement within
the meaning of art. 1877 C. C. and entailed upon the special
partner the liability of a spécial partner.

That the omission to use the name of one or more of the
general partners in the partnership name makes a special
partner liable as a general partner, under att. 1880 C. C.—
Dorion, Tessier, Cross, Basy, JJ., 7 ApriL 1888, Commer-
cial Building Society & Sutherland. IV, Q B. 52.

13. Participation in profits.—The appellant lent $3,000 to
P, to start him in business, which was carried on under
the name of P. & Co. By the agreement appellant was to
have six per cent interest on the amount of the loan, and
P. was to draw $800 per annum for living expenses. At
the expiration of seven years, or on death ot P. before that
time, the appellant was to get back the amount of his loan,
and the net profits of the business were to be equally divid-
ed between appellant and P.

HELD :—That a partnership was created, and appellant
became liable for the debts of the business.—Tesster, Cross,
Basy, Onurcn, Bossf, JJ., 28 seer, 1889, Davie & Sylvestre.

V, Q B.143.

CiraTioNs,—Singleton & Cook, 13 Q. L. R. 70 et 14 Q. L. R. 30 et 257.

(Following Davie & Sylvestre, M. L. R. 5 Q. B. 143)
That an agreement by which M. was to advance money to
N. for the purposes of his business, and M. was to be ma-
nager at a monthly salary, and also to receive one half of
the net profits of the business, constituted a partnership
between N. and M. as regards third parties.—Tessier, Cross,
Basy, Bossf, Domerty, JJ., 22 seer. 1890, McFarland &
Fatt. VI, Q. B. 251.
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14. Partnership to build railway—Commercial matters—
Prescription.—That a partnership, formed between contract-
ors, for the purpose of according on the business of building
railways, is a commercial partnership.

That a claim by one member of a commercial partnership
against another after the dissolution of the firm, for a bal-
ance of account, or to obtain an account of the result of a
commercial contract, executed by the firm, is a claim of
a commercial nature within the meaning of art. 2260 C. C.
par. 4, and is subject to the prescription of five years.—
Jonnson, Tascuereav, Tarr, JJ., 27 juxe 1891, McRae vs
MecFarlane. VII, 8. C. 288.

Crrarions.—McKay & Rutherford, 13 Eng. Jurist, p. 17—1 Pardessus, No. 36

15. Payment of debts.—Que lorsqu'd la dissolution d’une
société commerciale, I'un des associés assume le paiement de
toutes les dettes, I'autre associé, contre lequel les créanciers
de la société auraient obtenu des jugements conjointement
et solidairement, ne peut obtenir une condamuation person-
nelle contre celui qui 8’est chargé des dites dettes, et faire
déclarer que les biens de la société sont son gage et doivent
le garantir contre les jugements des créanciers, mais qu'il a
seulement contre lui une action en garantie.—Marnizy, J.,
26 juin 1885, Brouillet vs Bogue. I, 8. C. 385.

16. Release of joint and several debtor.—That an ostensi-
ble partnership with respect to third persons may exist be-
tween traders without being an actual partnership between
the parties entitling the one to claim from the other contri-
bution to the partnership debts.

Consequently, in such a case of ostensible partnership, a
release given by creditors to the ostensible, but not actual
partner does not enure to the benefit of the real partner.—
Davipsox, J., 29 June 1888, McIndoe vs Pinkerton.

1V, 8. C. 101,

Cirarions.—Cass : 16 Ap. 1855; S. 56. 1. 430—Bordeauz, 15 mai 1846 ; §
47. 2 43—8endlay, on Partnership, p. 33.

17. Special partner.—Qu’un associé commanditaire peut
8tre poursuivi par les créanciers de la société en recouvre-
ment de leur créance contre la société, jusqu’d concurrence
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de la partie de sa mise sociale non encore payée au temps
de l'action.

Que l'endossement des billets d'une société en comman-
dite par un des associés ne peut 8tre considéré comme un
paiement de sa mise sociale et ne peut que donner & cet
associé, dans le cas ol il serait appelé A& payer ces billets,
une créance ordinaire en sa faveur contre la société.

Qu’un associé commanditaire qui s'immisce dans 'admi-
nistration de la société, et qui y fait des actes importants de
gestion, encourt la responsabilité d’un associé en nom col-
lectif.—Cuaaxon, J., 10 juix 1885, Williams vs Beauchemin.

I, 8. C. 455.

18. Work done by firm.—Where work was executed by
a firm of printers, duly registered, composed of three per-
sons, they have a right to recover the value of such work,
although the parties entrusting them with the work bel-
leved they were dealing with two members only of the
firm, who were at the same time carrying on business as a
registered firm of publishers, more especially as the two per-
sons composing the publishing firm were parties to the suit,
and similar work, previously executed by the printing firm
on the order of the same agents, had been paid for on
accounts rendered by the printing firm.

An account due to a defendant’s attorneys cannot be
opposed in compensation of a claim against the client, and
evidence of such alleged contra account is inadmissible.—
Tarr, J., 30 apriL 1887, Fulton vs Darling.

III, 8. C. 475.

PASSAGE, RIGHT OF
See SERVITUDE.

PASS BOOK

PATENT

That a patentee, during the pendency of an action insti-
tuted by him to restrain the infringement of his patent, is
entitled to an interim injunction under 35 Vict. 9d ch. 26 s.
24 on the production of affidavits that his patent is being
infringed by the defendant, and further, of a judgment in
another case, establishing that he (the plaintiff) had suc-

See EVIDENCE.
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cessfully maintained an action complaining of a similar
infringement.

That the Provincial Injunction Act of 1878, requiring
security to be given before an injunction is granted, does
not apply to an injunction under the Dominion patent laws.
Jerrk, J., 6 seer. 1879, Baril vs Parizeauw. II, 8. C. 352.

Crrarions.—Agnew. Law of Patents, p. 280, 304, 308

A patent of invention of machinery may be infringed by
the use of a machine dissimilar in appearance, if the princi-
ple patented be interfered with.

The measure of damages for infringement of a patent of
invention, by using a patented machine purchased of a
manufacturer of the invention, and not the inventor, is not
the profit which the purchaser derived from the use of the
patents. The true measure is the loss suffered by the pa-
tentee.—DorioN, Monk, Ramsay, Cross, Basy, JJ., 30 juNe
1886, Pinkerton & Coté. III, Q. B. 133.

PAYMENT

Qu'un marchand qui poursuit sur compte pour marchan-
dises vendues et livrées est tenu, comme dans les cas ordi-
naires, de faire personnellement ou par procureur avant
I'action, une demande de paiement au domicile du défen-
deur que la demande faite par lettre du marchand, par envoi
de compte ou par lettre d’avocat est insuffisante,

Que la coutume ou I'usage du commerce ne peut prévaloir
contre une disposition formelle de la loi.—JErrf, J., 81 MARs
1884, Smardon vs Lefebvre. I, 8. C. 38%7.

See OBLIGATION.

PENAL ACTION

1. A reference in the affidavit required for a penal action
by 27 & 28 Vict. (Q) cap. 43, to the action mentioned in the
preecipe “ herewith filed,” is not a sufficient identification of
the action sworn to with that actually prosecuted as speci-
fied in the declaration. — Dorron, MoNk, Ramsay, Trssier,
Cross, JJ., 14 Nov. 1884, Reed & The Sparham Fire Proof
Co. I, Q B. 26.

2. (By the whole Court).—That ch. 65 of the Consolidated
Statutes of the Lower Canada, which requires a declaration
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of partnership to be filed by the persons associated in part-
nership in the province, does not apply where none of the
members reside in the province ; and no penalty for non re-
gistration can be recovered in such case.

That where the declaration prescribed by-law has not been
filed within sixty days after the formation of a partnership,
but has been filed before the institution of an action for a
penalty, such action will not be maintained (Johnson J.
differing on this point, is of opinion that an action for
penalty lies in such case.)—Jonnson, Jerrf, LoraNaer, JJ.,
80 nov. 1888, Jely vs Dunscomb. IV, 8. 0. 404.

Crrarions.—Jeannotte vs Burns, M. L. R. 1 8 C. 354,

8. That in the affidavit required by 27 & 28 Vict. cap 48,
the cause of action must be indicated sufficiently to identify
the action sworn to with that actually prosecuted as specified
in the declaration.— DorroN, MoNk, RAmsay, Trssier, Cross,
JJ., 19 Nov. 1889, Sipling & Sparham Fireproof.

I, Q B. 22,

See ACTION QUI TAM—ELECTION ACT—EVIDENCE.

PENALTY
See SECRETARY TREASURER.

PEREMPTION D’INSTANCE
See PROCEDURE

PERJURY

That the fact that a stenographer, who took a deposition
in a civil case, on which perjury is assigned, has been sworn,
must be proved by the record or proceedings in the case in
which the deposition was taken.

That a party summoned to appear in one division of the
Superior Court, at Montreal to answer upon faits et articles,
and who has appeared and been sworn in another division
of the same Court, where he has given his answers, may be
convicted of perjury on the answers so given,

Quzrg :—Whether it is now necessary, under 47 Vict.
(Q) ch. 8 that the notes of the stenegrapher should, in all
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cases, be read to the witnesses.—Doriox, J., 15 Nov. 1887,
The Queen vs Downie. III, Q. B. 360.
Crrations.—Reg. vs Léonard, 3 L. N. 211—2 Bishop, Criminal Law, § 1028—

Reg. va Fleteher, L. R. | C. C. 320 — Reg. vs Mason, 29 U. C. Q. B. 431—Reg. vs
Simmons, 5 N. 8. Jurist, 548,

PERSONAL INJURIES, PERSONAL WRONGS

Qu’une personne chargée de faire la quéte dans une église
pendant l'office divin et qui par préméditation néglige de
présenter 'escarcelle & un paroissien de manidre A attirer
I’attention de cenx qui sont dans I'église, se rend coupable
vis-A-vis de ce paroissien d’une insulte pour laquelle il est
pessible de dommages.

Qu'un jugement accordant au demandeur $20.00 de dom-
mages et $20.00 de frais, mais condamnant le dit deman-
deur & payer au défendeur la différence des frais, c'est-i-
dire, tous ses frais moins $40.00 est erroné en autant qu'il
détruit virtuellement I’effet du jugement prononcé en faveur
du demandeur,—Jerrf, LoraNaer, Brooks, JJ. 80 Juix
1885, Primeau vs Demers. III, 8. C. 88.

That in an action by a father in his quality of tutor, for
personal injuries suffered by his minor child, the defendant,
before pleading, may obtain an order for an examination of
the child, by a physician.—prLoriMier, J., 1 ocr. 1891,
MecCombe vs Philipps. VII, 8. C. 384.

S8ee MARRIED WOMAN.

PHARMACY ACT

That section 8 of 48 Vict. (Q), ch. 86 which says that all
persons who, during five years before the coming into force
of the Act, were practising as chemists and druggists in
partnership with any other person so practising, are entitled
to be registered as licentiates of pharmacy, does not apply
to a certified apprentice under the Act of 1875 who had
formed a partnership with his brother, a licensed druggist,
and had carried on business in his brother's name from
1878 to 1885 ; that such contract of partnership, being in
violation of the Act of 1876, was null and void, and the
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Act of 1885 did not legalize such partnership.—TorrANCE,
Grun, LoraNaer, JJ., 81 ocr. 1885, Brunet vs Association
Pharmaceutique. I, 8. C. 485.

Crrarions.—Pont, Société, No. 46— Demolombe, art. 1128.

(Reversing the judgment in Review M. L. R. 1 8. C.
485). That the appellant, who had, during more than five
years before the coming into force of the Act 48 Vict. (Q)
ch. 86, practised as a ehemist and druggist in partnership
with his brother, and in his brother’s name, was entitled,
under sect. 8 of the Act, to be registered as a licentiate in
pharmacy. The section in question must be construed as
applying to those who have illegally practised as chemist
and druggists and it was immaterial whether the appellant
had practised in his own name or in a partnership contrary
to law, the illegality in either case being covered by the act.
—Dorron, Monk, Ramsay, Cross, Basy, JJ., 27 san. 1886,
Brunet vs Association Pharmaceutique. (Affirmed by Su-
preme Court 14 8. C. R. 738). II, Q B. 362.

S8ee DRUGGIST—RESPONSIBILITY.
PHYSICIAN

In an action by a physician for professional services to
defendant’s wife, where it was admitted by the defendant
that he had employed the plaintiff previous and up to date
of the account sued for, and that he was aware of the attend-
ance subsequently, that the oath of the physician was ad-
miseible under art 2260 C. C. as amended by 82 Vict. ¢ 32,
8.1 (R. 8. Q. 5851) to make proof as to the nature and dur-
ation of the services. Dansereau vs Goulet, 5 L. N. 133,
distingnished. —Jonnson, Domerry, Jerrf, JJ., 29 seer.
1888, Baynes vs Brice. IV, 8. C. 353.

That the oath of the physician or surgeon, which, under
R. 8. Q. 5851, makes proof as to the nature and duration
of the services, can only be rebutted by the clearest and most
precise testimony, which was not found by the Court in the
present case, in which by the evidence of doctors who had
not seen the patient before or during the illness, and who
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did not speak positively, it was sought to reduce a physici-
an’s account, for treating a case of fracture of the collar
bone, from $175 to $100.—Lacoste, Bossk, Brancuer, Wur-
TELE, Tarr, JJ., 27 Nov, 1891, Bourgeau & Brodeur.

VIIL, Q. B. 171.

PLEADING

L.—ANSWER TO PLEA—NEW ALLEGATIONS OF FACT.
II.—ARTICLE 144 O. P. O,
I, —COMPENSATION.
IV.—CusToM.
V.—~DECLARATION—MIS EN CAUSE.
VI —EXCEPTION DILATOIRE.
VIIL.—EXCEPTION TO THE FORM,
VIII —FOREIGN JUDGMENT.
IX.—JOINDER OF THE PLAINTIFF
X.—MISNOMER.
X1.~-NULLITY OF DEED INVOKED BY ANSWER TO PLEA.
XIL—QUALITY OF PLAINTIFFS

See ACTION — LESSOR AND LESSEE -- PROMISSORY
NOTE-~PROCEDURE.

1. Answer to plea—New allegations of fact.—That the only
answer admissible to a negative plea, is a general replica-
tion (art. 148 C. C. P.)

That an answer to a plea containing new allegations of
fact, which in effect give rise to a new cause of action, will
be rejected on motion.—Maruigv, J., 17 june 1889, Har-
wood vs Fowler, VII, B. C. 271.

2. Article 144 C. P. C.—To an action to recover the value
of a mare killed on the defendant’s line, the defendants
pleaded specially that the fences on each side of their rail-
way were good and sufficient ; that there was no negligence ;
and that they had never been put en demeure with regard
to their fences being out of order. This was followed by a
defense en tait. In the course of the enquéte, there was evi-
dence which indicated that the locality where the accident
occured was not on the defendant’s railway line, but on that
of the Grand Trunk Co. which controls the defendant’s
line. On defendants oftering evid on this point the
Court below maintained the objection to the testimony on




304 PLEADING

the ground that there was no contestation raised as to the
road on which the accident occurred.

Hewp :—That the defendants having pleaded specially,
without raising any question as to their ownership of the
road, the plaintiff was not obliged to prove the truth of an
allegation which has not been specially denied, and which
must be taken as admitted .—Dorron, Trssier, Cross, Bossé,
Dougrry, JJ., 21 prc. 1888, Cie Chemin de Fer M. & C. &
Bte Marie. IV, Q B. 283.

3. Compensation.—Que I'on ne peut, dans un méme plai-
doyer nier d’abord la dette, puis alléguer que dans tous les
cas elle est compensée par un compte & compte, ces alléga-
tions étant contradictoires.

Qu'a une action sur compte pour vente et livraison de
certaines marchandises on ne peut opposer en compensation
des dommages soufterts par suite de la livraison de mar-
chandises de qualité inférieure, mais en vertu d'un autre con-
trat que celui sur lequel est basée I'action ; dans ce cas il
faut procéder par demande incidente.—TascuEreavu, J., 16
pko. 1890, Lafreniére ve McBean. VII, 8. C. 37.

4. custom.—That a custom of bankers cannot be put in
evidence unless it has been specially pleaded.—Tarr, J., 81
Nov. 1888, Maritime Bank vs Union Bank. IV, 8. C. 244.

B. Declaration—Mis en cause.—Que si la déclaration ne
contient aucune allégation positive contre une partie mise
en cause, cette dernidre pourra se faire renvoyer des fins de
la demande sur défense en droit.—Jerrk, J., 81 ocr. 1887,
Plante vs Artisans. IV, 8. C. 185.

6. Exception dilatoire.—Que le fait que dans une action en
partage toutes les parties intéressées n'ont pas été mises en
cause, ne donne pas lien & une exception i la forme, mais 4
nne exception dilatoire.—@G1Ly, J., 6 Juix 1887, Montchamp
vs Montchamp. 111, 8. C. 98,

7. Exception to the form.—Que I'on ne peut par exception
A la forme demander le renvoi d'une action parce que le
demandeur au lieu d’une action assumpsit aurait dii en in-
tenter une en reddition de compte; ce moyen devant tre
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soulevé au fond et non A la forme,—PaaxNvero, J., 10 ~Nov.
1890, Kent vs Gravel. VII, 8. C. 159.

8. Foreign judgment.—Que quoique la section 4 du cha-
pitre 14 du statut de Québec 40 Viet.,, décrdte que dans
toute poursuite intentée sur un jugement rendu dans une
autre province du Canada, toute défense qui aurait pu 8tre
faite & la poursuite originaire peut &tre plaidde, si le défen-
deur n'a pas été originairement assigné personnellement ou
en I'absence d’assignation personuelle si le défendeur n’a
pas comparu, néanmoins, les dispositions de ce statut ne
peuvent 8tre opposées 4 un plaidoyer par une réponse en
droit, mais la défense faite devra 8tre jugde au mérite, sur-
tout lorsque le demandeur n’a pas allégué dans sa déclara-
tion les causes de sa premidre action.—Marurev, J., 23 mar
1888, G'reen vs Brooks. IV, 8. C. 475.

9. Joinder of plaintiffs. —That the joint interest of plain-
tifts is matter of proof —Crawford & Protestant Hospital.
IV, 8. C. 215.
Orrarions.—Carter vs Breaky, 3 Q. L. R. 113—Bourdon vs Bénard, 16 L. C.
J. 16— Kerr, on Injunction, p. 167— Bourgouin vs The Montreal Northern Coloni-
zation Ry. Co. 19 L. C. J. 57— Lang & Temporalities Board, etc.,8 L. N. 3—Bluck
& Stoddart, 4 L. N. 282N, B. & M. F. & L Ins Co. vs Lamhe, 27 L. C. J. 222
— Pigeau, cap. 3 s.—Carou, Action possessoires vs Denonciation de Nouvel (Buvre.

10. Misnomer.—A misnomer is ground for an exception
A la forme, and cannot form the subject of a plea to the
merits, more particularly where the error complained of is
trivial and unimportant, e. g. the deseription of the defen-
dant as * La Corporation des Commissaires d’fcole d'Ho-
chelaga” instead of Les Commissaires d'fcole d’Hochelaga.
—Dorr1ow, Tessier, Cross, Basy, JJ., 22 res. 1887, Commis-
siaires Feoles Hochelaga & Abattoirs. IIL, Q B. 116,

Orrarions,—Edmonstone & Chilas, 2 L. C. J. p. 192—Corporation de St. Jéru-
salem vs Quinn 31 L. Q. J. 234 — Morey v. Gaherty, 2 L. N. 108 — Graham v
Morrisette, 5 Q L R. 346,

11. Nullity of deed invoked by answer to plea.—A deed
attacked as made in fraud of a creditor cannot be annuled
by the Court on a pleading e. g. a special answer to a plea,
if the conclusions of the pleading do not ask that the nul-
lity of the deed and radiation of the registration ba pro-
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nounced by the Court.—TascuEreau, Marareu, DAvIDSON,
JJ., 80 peo. 1887, Charlebois vs Sauvé. III, 8. C. 312.

12. Quality of plaintiffs.—Que, dans une action par une
veuve, pour dommages soufterts par la mort de son mari &
'emploi du défendeur, il n’est pas nécessaire qu’elle indi-
que la date et 'endroit de son mariage, il suffit qu'elle se dé-
crive comme veuve de son dit époux. — Gy, J., 20 JuIN
1888, McMahon vs Ives. IV, 8. C. 76.

PLEDGE

L—ArTICLE 1975 O, O.
IL.—DEBENTURES—VALUE.
II1.--D1scussioN
{V.—OF GOODS FOR PRE-EXISTING DEBT — TRANSFER OF BILL
OF LADING.
V.—RENTS8 TRANSFERRED A8 SECURITY — DISCHARGE OF DEBT
BY TRANSFEREE,
VI.—-SALE BY PLEDGEE,
VII —SALE OF EFFECTS IN POSSESSION OF THIRD PARTY.
VIII.—WORK NECESSARY FOR PRESERVATION OF THING PLEDGED,

See BANK — BUILDING SOCIETY — INSOLVENCY —
SALE—TRUSTEES.

1. Article 1975 C. C. —In order to have the benefit of
art. 1975 C. C.—which provides that “if another debt be
contracted after the pledging of the thing and become due
before that for which the pledge was given, the creditor is
not obliged to restore the thing until both debts are paid
—the creditor must plead this defence specially.—Pauzé &
Senéeal. V, Q. B. 461.

2. Debentures—Value.— Where debentures are deposited
with a creditor as security for a specific debt due to him by
the depositor, and the debt is tendered to the creditor, the
latter is obliged, in default of restoring the thing pledged
to pay the value of the debentures at the time the restitu-
tion is demanded ; and where no prof is made to the con-
trary, this will be assumed to be their nominal or par va-
luea.—Dorion, Monk, Trssier, Cross, Basy, JJ., 21 sepr.
1886, Pauzé & Senécal. (Affirmed by Privy Council 12 L.
N. 830). V, Q. B. 461,
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3. Discussion.—Qu'une personne qui a une action en
dommages contre son débiteur et qui en a regu un gage,
n'est pas tenu de discuter le gage avant de prendre I'action
en dommage.—PAaNUEL0, J., 21 ¥fiv. 1890, Banque &’ Epar-
gnes vs Geades VI, 8. C. 243.

4. Of goods for pre-existing debt ~Transfer of bill of lading.
—That the transfer of goods, then stored in New York, by
a debtor apparently solvent, to his creditor, by endorsement
of the bill of lading, as security for an antecedent indebted-
ness as well as for a note at the time discounted by the cre-
ditor, is valid, and the creditor may apply the proceeds of
the pledge to the antecedent debt, and recover on the note
discounted at the time.—DorioN, Tessier, Bapy, Boss&,
Dougxry, JJ., 27 Nov. 1890, Watson & Johnson.

VII, Q. B, 147.

CiTATIONS.— Perking & Ross, 6 Q. L. R. 65 — Robertson & Lajoie, 22 L. C. J.
169—Hotte & Currie, 2 I, N. 348

5. Rents transferred as security — Discharge of debt by
transferee. — I). bought certain real property for which
he agreed to pay an annual sum during the lifetime of the
vendor, and as security for the payment of this annual sum
the vendor reserved the right to collect the rents of the
property, the purchaser undertaking to make up any defi-
ciency which might occur. By his last will the vendor dis-
charged D. from all debts which he might owe him (the
testator) at the time of his death.

That the rents of the property were merely pledged to
the vendor for the payment of the annual sum above men-
tioned, and that D. remained the owner of the rents. Hence,
although it appeared that he was indebted to the vendor
on account of the annual payments at the time of the ven-
dor's death, yet, being discharged from this debt by the
will, he was entitled to the rent due by the tenant of the
property at the time of the vendor’s death ; and the ven-
dor's executors, who had collected this rent, were ordered
to refund it to D. — Dorion, Cross, Basy, Bossk, JJ., 20
MARoH 1890, Jetté & Dorion. VI, Q. B. 438.

6. Sale by pledgee—An obligation having been trans-
21
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ferred merely by way of collateral security for a debt the
pledgee sold the obligation so transferred to the defendant
who, with knowledge of all the facts, collected the full
amount thereof from the debtor :

That the sale by the pledgee was a nullity under C. C.
1487 and that the pledgor might maintain an action against
the defendant to recover the amount received by him in
excess of the bebt secured by the pledge.

Under the circumstances of the case, it was not essentiul
to allege that the pledgee had been paid the debt secured
by the pledge. — Jonnson, PapiNeav, LoraaEr, JJ., 81 MAY
1886, Leduc vs Girouard. II, 8. C. 470.

7. Sale of effects in possession of third party.—Que d’aprds
les régles d’interprétation, un acte par lequel un débiteur
vend & son créancier des meubles qui sont en la possession
d'un tiers avec stipulation que #'il ne paie pas ce qu'il doit
A son créancier dans un certain temps, le créancier devien-
dra propriétaire des meubles, doit 8tre considéré, 8'il ne parait
intention contraire, comme conférant au créancier un droit
de gage sur ces meubles.

Que la possession que le tiers avait déjd, suffit pour satis-
faire aux exigences de la loi (C. C. 1970) #’il consent & retenir
ces meubles sujet aux droits du créancier. — JoOHNSON,
Dougrry, Maruiev, JJ., 80 JAN. 1886, Paquette vs Rainville.

II, 8. C. 123.

CITATIONS. — 28 Laurent, 476 — 7 Toullier, 897 Boileuz, 129 — Lefelvre ve

Bruneau, 14 L. C. J. 268.

8. Work necessary for preservation of thing pledged. —
That the possession of the trustees of the South Eastern
Railway Company as representing the bond holders, is that
of pledgees, and they are liable to third parties for all work
performed for the road, where it appears that such work was
necessary for the maintenance of the road in running order,
though the work was executed before the road passed into
the hands of the trustees. — Jerr#, J., 19 Nov. 1887, Wall-
bridge vs Farwell. III, 8. C. 238,

By the Act 43-44 Vict. (Q) ch. 49, the South Eastern
Railway Company were authorized to issue mortgage bonds




PLEDGE 309

to a certain amount and to convey the railway franchise,
rights and interest to trustees representing the bond holders.
The trustees were empowered to take possession of the road
in the event of default by the company to pay the bonds,
or interest thereon for 90 days. It was also provided (by
sec. 10) that neither the company nor the trustees should
have power to cease running any portion of the road. The
respondent furnished supplies necessary for operating the
road, after the execution of a trust deed in conformity with
the statute above mentioned, but before the trustees took
possession of the road for default by the company to pay
interest on the bonds. The respondent first sued the com-
pany for the amount of his claim, and obtained judgment,
and then brought the present action for the same causes
against the trustees.

(Reversing the judgment of Jetté, J. M. L. R. 3 8. C.
238). That the effect of the act above mentioned, and of
the deed executed in conformity therewith, was not to con-
vey the possession of the road to the trustees from the date
of such deed so as to constitute them pledgees; and the
trustees were not liable even for supplies necessary for
operating the road, furnished before the time necessary for
operating the road, furnished before the time they assumed
possession

That although the supplies for which payment was claimed
in this case were furnished at a time when the railway com-
pany were in default to pay interest on bonds, and when
the trustees might have taken possession under the terms
of the Act, but neglected to do so, the company were not
thereby constituted negotiorum gestor of the trustees, so as
to render the latter liable for supplies necessary for the ope-
ration of the road, obtained by the company before the
trustees touk possession. — Tessier, Cross, Cuuron, Bossi,
Dougrry, JJ., 28 MAY 1880, Farwell et al. & Wallbridge.

VI, Q. B. 77.

POLICE

Qu’un officier de justice lorsqu’il arréte légalement un
prisonnier peut repousser la force par la force, mais qu'il
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n'a pus le droit d’employer une plus grande violence qu'il
est nécessaire.

Que #'il frappe un prisonnier sans nécessité ou plus qu'il
n’est nécessaire, il commet un assaut injustifiable. — Pag-
NUELO, J., 16 ¥EV. 1891, Courcelles vs Montréal

VII, 8. C. 154.

See MUNICIPAL CORPORATIONS.

POLICY
See INSURANCE (LIFE).

POLLUTION OF STREAM
See NUISANCE.
POOL TABLES

Qu'une table de pool n’est rien autre chose qu’un billard,
et qu'un rdglement de la Cité de Montréal imposant une
taxe de $100 sur les billards comprend également les tables
de pool. — LoraNGER, J., 2 ¥Ev. 1885, Vincelette vs deMon-
tigny. I, 8. C. 381.

Cirarions.—1 Abbott, on Corporations, pp. 139, 495, 514, 515, 487, 414, 512,

513.
POSSESSION

Qu’en I'absence de fraude ou de collusion, un tiers pro-
priétaire de meubles qui ont été saisis et vendus judiciaire-
ment, n’a aucun droit en revendication contre 'adjudicataire
qui en & payé le prix, son recours est sur le produit, s'il
n’est pas encore distribué, ou #'il V'est, contre le saisissant
pour la valeur du meuble. — Marnrev, J., 26 suix 1885,
MacKie vs Vigeant. I, 8. C. 382.

Joint use of a thing, where one of the parties enjoys the
use under a title obliging him to pay an annual sum for such
use, cannot confer a right of co-ownership, however long
such joint use may have lasted. — Tessigr, Cross, Bossk,
Dougrry, JJ., 28 JAN. 1889, Archambeault vs Poitras.

Vv, Q B. 16%7.

See ACTION EN DENONCIATION DE NOUVEL (BU-

VRE—LAND—PLEDGE—RAILWAY.
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POST CARD
See LIBEL AND SLANDER.

POWDER MAGAZINE

That a powder manufactory where a quantity of powder
exceeding 25 1bs. is kept, is a powder magazine within the
meaning of 11 Viet. (Q.) cap. 8 sec. 170. — Dorron, Moxk,
Ramsay, Cross, JJ., 28 nov. 1885, Hamilton Powder Co. &
Tambe. I, Q B. 460.

PRACTICE
S8ee PROCEDURE.

PRESCRIPTION

L—AcCTION,
1L.—ARTICLE 2261 O. O,
I1L.—BOARD.
1IV.=0. 8. C. c, 85 8, 8,
V.—01viL FRUITS
VI.—-DAMAGES,
VIL—DELIT.
VIIIL.—HYPOTECARY AOTION,
I1X.—INCORPORATED CITY—DAMAGES RESULTING FROM NEGLECT
TO MAINTAIN ROAD—~LIMITATION OF THREE MONTHS NEED
NOT BE PLEADED,
X.—~INJURY RESULTING IN DEATH—~CLAIM OF THE WIDOW.
XI.—INTEREST,
XIL—~INTERRUPTION.
XIIL —INTERVENTION,
XIV —JUDGMENT ON PROMISSORY NOTE.
VX.-~NON JURIDICAL DAY,
XVI.—SPECIAL TAXES.

See COMPANY—COMMUNITY--INSOLVENT AOT—IN-
SURANCE —MONTREAL—RAILWAY —SUBSTI-
TUTION—~TUTOR AND MINOR.

1. Action.—1. Based on pleading. — Prescription of any
right of action, which may arise out of a pleading does not
run from its date, but from its disposal by the Court —
Davipson, J., 156 Nov. 1887, Bury vs Corriveau Silk Mills.

III, 8. C. 218.

Cirarions.—The Mayor of Montreal ve Hall, 12 S. C. R. 15.
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2. By principal against agent.— An action by the prin-
pal for the reimbursement of the money, is not a claim for
damages resulting from an offence or quasi oftfence, and is
not prescribed by two years.—Trssier, Cross, BAny, Bosst,
Dongrry, 19 suxe 1890, Moodie & Jones. (Confirmed by Su-
preme Court 19 8. C. R. 266). VI, Q. B. 354.

8. Of shareholders against directors. — Que 1'action en
dommage que les actionnaires d'une compagnie incorporée
peuvent prendre contre les directeurs, pour mauvaise admi-
nistration, paiement de dividendes fictifs pris & méme le
capital, etc., ne se prescrit que par trente ans.—PaaNvELo, J.,
24 vev. 1890, Banque d Epargnes vs Geddes. VI, 8. C. 243.

2. Article 2261 C.C.—That a claim for the value of wood
wrongfully cut and carried away from plaintiff’s land, is
not preseribed by two years, the preseription of C. C. 2261
par. 2 not being applicable to such claim. — Dorron, Moxk,
Tessier, Cross, Basy, JJ., 9 pec 1884, Eaton & Murphy.

IV, Q. B. 337.

3. Board.—Que lorsqu’une personne pensionne pendant
plusieurs années chez une autre sans ne lui rien payer, mais
dans son testament met un legs de $6 par mois pour sa pen-
gion, déclarant d’ailleurs qu'il n’entend payer sa pension
qu'A sa mort, les héritiers de ce pensionnaire défunt ne
peuvent plaider prescription & une action en recouvrement
de cette pension. — PAriNgAu, J., 17 oor. 1887, Mayer vs
Leveillé. 111, 8. C. 190.

4. C. 8. C. c. 85 8. 3. — That the prescription of three
months under C. 8. C. ch. 85 s. 3 is not applicable where
the injury is sustained without the limits of the city or
town, though the road be made and maintained by the cor-
poration of the city or town. — Dorron, Tessier, Basy,
Caurcn, Bossg, JJ., 22 jan. 1890, Laforce & Sorel.

VI, Q. B. 149.

Cirarions,—Corporation de Québec & Howe, 13 Q. L. R. 315—Corporation de
Sherbrocke & Dufort M. L. R. 6 Q. B 266

B. Civil fruits.—Municipal assesments are included under
the term civil fruits “ which are prescribed after five years
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C. C. 2250.”—ToRrRANCE, J., 10 Nov. 1886, Montreal vs Ro-
binson. II, 8. C. 429,

6. Damages.—Que I'action par laquelle le demandeur ré-
clame du défendeur des dommages intéréts pour arrestation
illégale et emprisonnement en vertu d’un capias se preserit
par deux ans.

Que cette prescription n’est pas interrompue seulement
par I’émanation de I'action mais par signification effective de
'action avant 'expiration des deux ans qui suivent la date
du jugement rejetant le capias. — JErré, J., 18 ocr. 1886,
Mansfield vs Dodd. II, 8. C. 324.

Qu'une action en dommage par un ouvrier contre son
maitre pour injures corporelles regues pendant qu’il travail-
lait pour lui, et dil & la négligence du maitre, ne se prescrit
que par deux ans, — Maruiey, J., 24 Nov. 1887, Caron vs
Abbott. III, 8. C. 375.

7. Delit.—Que la prescription de deux ans pour délit (C.
C. art. 2261) ne s'applique pas & une action en recouvre-

ment d'une certaine somme payée sous certaines conditions

et que le déposant répdte lorsque ces conditions n'ont pas

été remplies.—JerTE, J., 17 sepr. 1886, Jones vs Moodie.
IV, 8. C. 58.

8. Hypothecary action.—Que l'action hypothdcaire n’in-
terrompt pas la prescription A 1'égard du débiteur personnel
qui peut intervenir dans cette action et plaider la prescrip-
tion acquise depuis la signification au tiers détenteur.—TAs-
CHEREAU, J., 13 MARs 1886, Montréal vs Murphy.

III, 8. C. 161.

9, Incorporated city — Damages resulting from neglect to
maintain road —Limitation of three months need not be plead-
ed.—Section 3 of C. 8. C,, ch. 85 (R. 8. Q. 4616, par. 3) ap-
plies to the city of Sherbrooke and no action of damages
thereunder can be maitained unless brought within three
months after the same have been sustained.

The Court is obliged to apply the preseription though
not pleaded by the defendant. — Dorion, Tessier, Cross,
Cuurcn, Bossk, JJ., 20 Nov. 1889, Sherbrooke & Dufert.

V, Q. B. 266.
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Cirarions. —Cerporation of Quebec & Howe, 13 Q. L. R. 315—Art. 2188 C. C.

10. Injury resulting in death.— The husband of the plain-
tift was injured while engaged in his duties as defendant's
employee, and the accident resulted in his death about
fifteen months afterwards No action for indemnity was
instituted during his lifetime. In an action for compensa-
tion brought by his widow within one year after his death.

(Wurtele, J. diss.) That the action of the widow and
relations under art. 1056 C. C., in a case where the person
injured has died in consequence of his injuries without hav-
ing obtained indemnity or satisfaction, is prescribed only
by the lapse of a year from the date of death; and the
action lies even supposing that the date of the death the
injured person’s action was prescribed by the expiration of
one year from the date of injury the fact that prescription
had been acquired against the injured party not being equi-
valent to his “ obtaining indemnity of satisfaction ” within
the meaning of art. 10566.

(Taschereau, J. diss) That the prescription of one year
under art. 2262 C. C. applies to all actions for bodily in-
juries.

(Wurtele, J. diss.) That it was necessary to plead pres-
cription in this case, the prescription invoked by the defen-
dants at the argument not being one against the plaintiff’s
action, and not falling under the provisions of art. 2267 C.
C, but being the consequence ol another prescription ac-
quired against a third party, whose legal representatives
the plaintift was not. Further, that the defendants had
waived any pretension they might have to invoke preserip-
tion by their failure to raise the point during a protracted
litigation of five years. — TascnereAu, WurreLE, Davipson,
JJ., 81 5aN. 1889, Robinson vs C. P. R. V, 8. C. 225.

CirarionNs,— Morrison v. Mullins, Morrissette v. Catudal, 16 R. L. 114,486
Denisart vo Injure—Underhill, on the Law of Torts, p. | T4.—Saunders, onthe Law of
Negligence, 229—Grenier vs City of Montreal, 21 L. C. J. p. 215 — Smith, on the
law of Negligence, 171 — Endlich, on Statutes, No. 468.

The husband of the respondent was injured while engaged
in his duties as appellant’s employee, and the injury resulted
in his death about fifteen months afterwards. No action
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for indemnity was instituted by him during his lifetime.
In an action for compensation brought by his widow (under
art. 1056 C. C.) within one year after his death, the jury
found negligence on the part of appellants and awarded the
respondent damages

(Affirming the judgment of the Court of Review M. L.
R. 5 8. C. 225). That the action of the widow and rela-
tion under art. 1056 C. (., in a case where the person in-
jured has died in consequence of his injuries without having
obtained indemnity or satisfaction, is a right distinct from
that of the injured person, and is prescribed only by the
lapse of a year after the date of death.

That the action under art. 1056 C. C., exists, even sup-
posing that at the date of death the injured person’s action
was precribed by the expiration of one year from the date
of the injury, the fact that the claim of deceased was ex-
tinguished by prescription at the time of his death not
being equivalent to his *“having obtained indemnity or
satisfaction "’ within the meaning of art. 10566 C. C. — Do-
r10N, Cross, Bary, Bossg, Dougrry, JJ , 19 juxe 1890, C. P.
R. vs Robinson. (Reversed by Supreme Court 14 8. C. R.
105). VI, Q. B. 118,

CiraTions.— Carows v. Abbott, M. L. R. 3 8. C. 375
11. Interest. — 1. Before and after the ('ode. — Que, en
vertu des arts. 2250, 2270 du code civil, les intéréts échus
avant le premier aofit 1866, date de la mise en force du
code ne se prescrivent que par 30 ans et que ceux échus de-
puis cette date dont la prescription n'a commencé A courir
que depuis la mise en force du code, se prescrivent par 5
ans,—Dorron, Ramsay, Tessier, Cross, Basy, JJ., 26 MaA1
1886, Dorion & Dorion. I, Q B. 483.
That art. 2250 C. C. which declares that, with the ex-
ception of what is due to the Crown, all arrears of interst
are prescribed by five years, applies to a judicial condemna-
tion.—LorANaEr, WurreLe, DAvinson, JJ., 81 maron 1890,
Jetté vs Crevier. (Confirmed in appeal 1 R. O. Q. B. 281).
VI, 8. C. 48,

Cirarions.—Nantel v. Binette, 12 L. N. 348—Almour v. Harris, M. L. R. 2 Q.,
B. 439—Chapman v. Gordon, 85, 196—1 Néron, Repertoire, vo. Code Michaud,
7822 Merlin, Rep. Jur., 13—16 Isambert, 233—2 Troplong, (Prescription) 502
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~-T Rolland de Villargues, vo. Preseription, p. 267, No. 108— Marcadé, Prescription
p. 2256—3 Mourlon, p. 898 —2 Vazeilles, No. 612—32 Laurent, Nos. 435, 448, 463
—3 Baudry, Lacantinerie, No. 1123—8 Aulry v. Raw, 436, No. T74—21 Duran-
ton, 682—1  Proud hon, Usufruit, No. 234, p 284—3 Devilleneuve and Gilbert
Jur. du 19th 8. vo. Interéts, Nos. 218, 219, 220 and vo. Prescription, 269, 270.—
Lortie va Stevenson, | R. de L. 190—Vinet vs Gauvin, | R de L. 237—Sinjohn vs
Ross, 8 L. C. R. 509

12. Interruption of.—That the mention of a debt by a
debtor, in the inventory of the succession of his auteur, is
an acknowledgment of the debt which has the effect of
interrupting prescription.—DongrTY, PAPINEAU, LORANGER,
JJ., 80 Jan. 1886, Christin vs Archambault. II, 8. C. 391.

CiraTIONS.— Pothier, oblig. No. 692—2 Aulry et Rau,355-32 v Laurent, No. 120

That a judgment obtained in a foreign country upon a
promissory note made therein has the effect of interrupt-
ing preseription.—DorroN, MoNk, RamMsay, Oross, Basy, JJ.,
21 res. 1884, Almour & Harris. 11, Q. B 439.

Cirations.—C. C. art 2224—C. N. art. 2244—2 Bourjon, 571— Dalloz, 1835
2¢ P, p. 121—33 Laurent, p. 115—C. C. art. 2265 — King v. Demers, 16 L, C. J
12010 Toullier, Nos. 16, 11, No. 113

Le fait d'offrir en rdglement d’un billet une somme moin-
dre que le montant de ce billet constitue une interruption
de prescription & 'égard de ce billet.

La reconnaissance par un débiteur que la capital d’une
créance est dfi ne constitue pas une interruption de pres-
cription quant aux intéréts de cette dette—PaaNuveLo, J., 8
Nov. 1890, Farre