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INTRODUCTION

The Montreal Law Reports have been undoubtedly 
one of the beet judicial reports ever published in this 
Province and often the judgments therein contained arc 
cited before our Courts. But very hard it was for the 
practising advocate to find the decision needed in his case 
and the author of this book has thought that he would 
render a service to his confreres in preparing this index- 
digest.

It contains every decision therein reported in the 
alphabetical order, the name of the parties, the tribunal 
which has rendered judgment, the name of the sitting 
judges, the date of the judgment and also the citations made 
in each case.

As far as it could be done, the author has indicated 
whether the judgment has been appealed from, and the 
reports where the final decision can be found.

This index, we think, will be useful to all the members 
of the profession, even to those who do not possess, in their 
library, the Montreal Law Reports.

J. F 8AINT-CYR.
St Johns, September, 1905.





INDEX-DIGEST
TO THE

MONTREAL LAW REPORTS.

A

ABANDONMENT OF PROPEKTY 
See INSOLVENCY.

ABSENCE
See MARRIAGE.

ACCIDENT INSURANCE 
See INSURANCE.

ACCOUNTS
I.—Account contestation 

II.—Account current 
III—Account rendering

2 Coali
IV.—Accounts, settlement op 
V —Action for reformation of account

1. Account, conteststion.—Que lorsqu’un procureur ou un 
exécuteur testamentaire rend compte en justice et que dans 
les dépenses d’administration, il charge divers montants 
pour réparations aux immeubles administrés, Voyant compte 
ne peut dans ses débats de compte n'admettre de ces dites 
dépenses qu’une somme en bloc, moindre que celle réclamée, 
maie, qu’il devra déclarer quels items il admet, et quels 
items il conteste—Torrance J., 22 juin 1885, Mayer et al. 
vs lAveillt. I, 8.0., 468.

8. Account current. Aoquiesoenoe.—(Cross, J. diss.) Where 
an account current was rendered each year during a long 
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4 ACCOUNTS

series of years, charging commissions as well as interest, 
and the debtor, being pressed to close the account, without 
formally admitting or denying the right to charge such 
commissions, continued to remit sums on account, which 
remittances (if commissions should not have been charged) 
were more than sufficient to pay the claim, it is a fair infe
rence that the debtor acquiesced in the rate of commissions 
as charged, and he is obliged to settle the balance of the 
account on that basis. — Dorics, Monk, Cross, Baby JJ., 
26 may 1886, Dudley & Darling. II, Q. B., 458.

3. Account rendering.—1. Form.—Qu'une personne tenue
de rendre compte de son administration, peut faire sou 
compte sous seing privé, en brevet ou portant minute de
vant un notaire, à son choix, et en charger le coût dans son 
compte. — Papineau J., 17 octobre 1887, Mayer et al va. 
Lé veillé. Ill, S C..190.

2 Costs.—Quo les charges do 175.00 pour un inventaire 
et $75.00 pour une reddition de compte portant minute, 
dans une succession où le montant en partage est minime, 
mais où les actes ont été longs et détaillés, ne sont pas exor
bitantes et n’excMent pas ce que permet do charger le tarif 
des notaires.—Ibid.

4. Accounts,seulement of.—That where a principal during 
a long course of years, has accepted without any objection 
the accounts rendered by his agent of his administration, he 
is not entitled to sue for a complete account of the entire 
period of administration. Where errors in the accounts 
rendered are discovered subsequently, the proper proceed
ing is an action en réformation de compte, asking that such 
errors be corrected and that the balance be paid.—Domes, 
Monk, Ramsay, Cross, JJ., 28 November 1886, Stejihens & 
Gillespie. — Affirmed by Supreme Court, 14 S. C. R. 709.

Ill, Q. B., 167.
Citations.—School Commissioners of Chambly vi. Hickey 1 L. C.J. 189—Com

missaires if écoles vs. B'islien 4 L. C. J 123—Mithot Dufort 3 Dec. (tap. 202— 
Butler # Pierce, 3 L. N. 28.

5. Action for reformation of account.—In an action against 
an agent for reformation of an account rendered, where the
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judgment ordered the account to be reformed within thirty 
days, by adding to the balance offered, certain sums proved 
to have been omitted in the account and the judgment pro
ceeded to condemn the defendant to pay the amount omitt
ed,before the balance due and payable had been established 
in due course of law, that the latter part of such judgment 
is irregular and erroneous. — Lacoste, Baby, Bossé, Wur- 
tblb, JJ., 26 September 1891, Stephens & Gillespie.

VII, Q. B., 889.

See DONATION—EXECUTOR—PRINCIPAL AND AGENT 
—PROCEDURE-SAISIE ARRET.

ACCOUNT SALES

See EVIDENCE.

ACCOUNTABLE RECEIPT 

See EXTRADITION.

ACQUIESCENCE

Que lorsqu’une partie inscrit une cause en revision et sub
séquemment requiert l’exécution du jugement dont elle se 
plaint, soit par bref d’exécution ou saisie arrêt après juge
ment, elle forme un acquiescement qui permet à l’autre 
partie de demander, par motion, que l'inscription soit rayée. 
—Doherty, jETrâ, Davidson, JJ., 80 avril 1888, Joues vs 
Moodie.. IV, S. C., 110.

See ACCOUNT CURRENT — ARBITRATION—LESSOR 
AND LESSEE-PRINCIPAL AND AGENT—PRO
CEDURE.
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ACTION

I.—By transferee
' II.—By receiver appointed to foreign corporation
III —In damages
IV.—In dénonciation de nouvel œuvre
V.—In recovery of money not due

VI.—IN WARRANTY
VII.—Hypothecary 

VIII.—Qui tam
IX,—Property registered in name of owner’s agent
X.—Transferor regaining rights

1. By transferee.—In an action instituted by the transferee 
of a debt without signification of the transfer, the service of 
the action is not equivalent to signification of the transfer 
where such transfer is not alleged in the declaration.—Papi
neau J., 20 December 1886, McLtuMan vs Baxter.

II, S. C., 434.
2. By receiver appointed to foreign corporation.—Quo lors

que rien ne fait voir au dossier qu’une corporation étrangère 
n’a pas le libre exercice de ses droits dans la Province de 
Québec, cette corporation ne peut poursuivre devant nos 
tribunaux au nom d'un agent, ee dernier fut-il dûment 
nommé receiver de la dite corporation, et eut-il, d’après les 
lois de la Province d’Ontario, le droit de recouvrer en sa 
qualité, devant les Cours de Justice, les créances dues à la 
corporation.—Taschereau J., 17 janvier 1886, Giles vs Jac
ques. !• 8. C., 166.

(Reversing the judgment of Taschereau J. M. L. R. 1 8. 
C. 166.)—Where an action was brought in the Province ot 
Quebec, by the plaintiff, as receiver to a corporation in liqui
dation domiciled in Ontario, and it was proved by the pro
duction of the Ontario Statute that the Plaintiff, as receiver, 
was duly authorized to represent the corporation in judicial 
proceedings, he may also appear in his quality of receiver 
in judicial proceedings before the courts of the Province of 
Quebec.—Dorion, Tessier, Cross, Babï JJ., 27 September 
1887, Giles & Jacques VII, Q. B. 456.

Citations.—Thompton't Liability of Stockholder» 6 80 ; Ixiurent Droit 
International Privé,Sevol., Noe 22,26. Wharton, Private International Law, 
No 427. 2 Alauxet,p. 614, No 685. 32 Laurent, So 470, p. 495—1843 Sirey,
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1er p., p. 204.1850, Sirey, 1er p., p. 614. M. C. R. p. 08. Falix, vol. 1er, p. 85. 
Osgood A Steele, 10 L. C. J. p. 141. 8 L. N.p. 51. Aubry et Rhau, 1er vol. 
par. 31, p. 97. Otie» w Faneuf, 1 M. L. R. 1 S. C. p. 322. Oï/ee te Brock 5 
M p. 309. Dalloz ro action, Aon 273 et 270. Carré et Chauveau, vol. 1 erp. 
128 tt 129. Boistard, vol. 1er p. 114. .Aubry et Rhau, 8e wZ. p. 133. Pigeau, 
vol. 1er, p. 52. (iiZee te Giroux 13 Jf. L. 052. OiZes m Gariepy 29 /. 207.

That a receiver duly appointed and authorized under the 
laws of Ontario to represent in judicial proceedings a corpo
ration (in liquidation) domiciled in that province, may also 
appear in hie quality of receiver in judicial proceedings be
fore the courts of the province of Quebec.—Torrance J., 19 
may 1885, Giles vs Faneuf. I, 8. C., 322.

3. In damages—1. By femme commune.—Que dans une ac
tion en dommages pour torts personnels à une tomme mariée 
sous le régime de la communauté, la femme et son mari 
peuvent tous deux être demandeurs dans la cause en leur 
qualité de communs en biens ; et le fait que les conclusions 
demandent que la somme réclamée soit payée à la femme est 
indifférent.—Jetté, J., 80 avril 1887, Gagnon vs Corpora
tion village Sl-Gabriel. III, 8. C., 97.

2. For unauthorized sale of shares.—That an action of da
mages setting forth, in effect, that a bank, to which plaintiff" 
had transferred certain shares as collateral security for an 
advance, had, without right, and against the will of plaintiff, 
sold the said shares at a third of their value, on purpose to 
injure the plaintiff is not demurrable because the plaintiff 
has not offered defendant the alternative to subtitute other 
shares.—Dorion, Ramsay, Cross, Baby, JJ., 80 December 
1885, Gilman vs Campbell. II, Q. B., 291.

Citations.—Sedgwick, Law of Damage*, p. 391. Kerr, on actions at Law,p. 
45. Story, on Bailments, par. 322, 346 d* 349.

4. in dénonciation de nouvel œuvre.—That the action en 
dénonciation de nouvel œuvre may be taken at any stage in 
the erection of the works complained of.—Loranokr J., 30 
October 1888, Crawford vs Protestant Hospital for the Insane.

IV, 8.C., 215.
Citations.—Carter re Rreakey, 8 Q, L. R. 113. Bourdon v$ Renard 15 

J. 60. Kerr, on injunctions (2nd'ed) p. 10.'. Bouryouin v* the Montreal Nor-
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them Colonization Railway Co. 19 J. 57. Ising dc Temporalities Hoard, 8 
L. N. 3. Carter vs Urea key, 2 Q. L. R. 232. Black A Stoddart 4 L. N. 2M2. 
N. B. it Af. J-'tt L. Ins. Co. vs Lambe 27 L. C. J. 222. Merlin, Quest, de Droit 
vo. “ Dénonciation de nouvel oeuvre,” S. Ill, IVpp. 165-7. 1‘igeau vol. I. cap. 
3, s. 1. Carou. Actions Posscssoires, Nos 39-59. Dalloz. Rep. (len. vo “ Ac
tions possessoires ” Nos 14,25,147,70. Aulanitr. Actions posscssoires, vo “ Dé
noue. de nouvel ouvre ” Nos 39,69.

That where a corporate body has been expressly autho
rized by the legislature of the province to construct and 
maintain a hospital, and for this purpose to acquire and own 
real estate, without any restriction or condition as to the 
locality to be chosen for such establishment, the Court will 
not interfere to prohibit the work of construction or order 
the suppression of the establishment, the only recourse of 
a party injured thereby being an action of damages.—Jbtté 
J., 3 April 1887, Crawford vs Protestant Hospital for the In
sane. V. 8. C., 70.

Citations.—12 Demolvmbe, No 647. C. C. 414. Carou. Actions possessoi
res No 39. 6 Laurent, no 136,137.

Where buildings are being erected for a legal and proper 
object, such as a hospital for the insane, and there is no proof 
that they arc causing or likely to cause any injury to the 
properties of the neighbours or any diminution of their value, 
owing to causes for which the proprietors of the asylum 
would be liable, adjoining proprietors have no right, to ask 
by injunction that the erection of the buildings be discon
tinued.—Dorion, Baby, Doiibrty, Cimon, JJ., 21 march 1891, 
Crawford vs Protestant Hospital for the Insane. VII. Q.B., 07.

{Same authorities as aboiv.)

5. In recovery of money not due.—That assessments volun
tarily paid, in accordance with a duly homologated assess
ment roll, cannot be recovered from the corporation, without 
alleging specially that the payment was made through error 
of law or of fact.

The sending of a tax bill, accompanied by notice that if 
the same be not paid within fifteen days execution will issue, 
does not constitute compulsion.—Loranobr J , 81 January 

1887, Haight vs City of Montreal. III. 8. C., 65.
Citations—C. C. I»47 rt 1140.—C. N. 1236, 1370—4 Aubry tt Rhau, 727.
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Where, in ignorance of the exemption so created, money j 
has been naid aa taxea upon auch property it may be reco
vered.

In auch action, when it waa alleged that auch payment 
had been made under conatraint, and it waa proved to have 
been made voluntarily, but through error of law and of fact, 
an amendment to make the declaration conform with that 
proof waa not an alteration aufficicnt to change the nature 
of the action, and should be allowed even after the case had 
been aubmitted.—Tessier, Cross, Church, Doherty JJ., 27 
November 1888, Haight & City of Montreal. IV. Q. B., 353.

Citations. — Wylie v* Montreal, 12 Can.S. C. R. 384. C. C. 1047 et 1140.

That where each fee hail been paid to the city duriug 
three years in succession before contesting the validity of 
the exaction the same might be recovered by the person 
who has the fee. — Dorion, Monk, Caron, Baby, JJ., 27 
November 1886, The City of Montreal & Walker.

I. Q. B., 469.
6. In warranty.—Que lorsque le défendeur en garantie 

refuse de prendre le fait et cause du demandeur en garantie 
il ne peut lui opposer que des moyens qui auraient pour effet 
de le décharger de la garantie et qu’une défense contenant 
des moyens qui tendraient à faire renvoyer l’action princi
pale sera rejetée, quant à ces moyens, sur réponse eu droit. 
—Wurtele, J., 16 SEPTEMBRE 1889, Beamtreau es Jarret.

V. S. C., 200.
Citations.—Pigeau. Procedure Civile, 1er vol. pp. 108-9. Lamarche vs Ban

que Ville-Marie, M. L. R. 1er S. C-pp. 203-210.

7. Hypothecary.—Que le tiers détenteur poursuivi hypo
thécairement peut opposer à l’action tous les moyens que le 
débiteur personnel pourrait lui opposer lui-même.—Tasche
reau, J., 13 mars 1886, La Cité de Montréal vs Mur/ihy et la 
Société île Construction Métropolitaine. III. S. C., 161.

Citations.—C C. 2231—C. X 1200, 2249—Troplony, Prescoiption, Xo 069, 
047—lo Hypothèque», 612— 2 Aubry et R>tu, 358—32 /Murent Xo 143,150 et roi. 
31, Xo 389.

8. Qui tam.—1. Compensation and warranty.—Que le cré
ancier d’une obligation hypothécaire qui poursuit son débi-
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tour personnellement ne peut subséquemment, dans une 
action en déclaration d’hypothèque contre un tiers détenteur, 
réclamer les frais qu’il a faits dans l’action personnelle si ces 
fraie n’ont pas été enregistrés contre l’immeuble portant 
l’hypothèque. — Loranoer, J., 19 octobre 1888, Smn 
U,beau. IV. S. C., 473.

2. Connerit;/.—Qu'une action penale n’est ni divisible ni 
compensable ; qu'en conséquence un plaidoyer de compensa
tion fait à une action de cette nature sera renvoyé sur répon
se en droit.

Qu’en matière pénale il n’y a pas lieu à la garantie ; qu’il 
s’ensuit que dans une action qui tam, le détendeur ne peut, 
par demande incidente, appeler le demandeur en garantie. 
—Mousseau, J., 20 octobre 1884, Normandin vs Berthiaume.

L S. C, 393.

8. Dominion election acts — Qu’il y a connexité entre 
plusieurs actions qui tam, prises pour des offenses différentes 
sous l’Acte Electoral, maie pendant la même élection, et que 
pour cette raison les actions peuvent être réunies par ordre 
delà Cour pour n’en former qu’une seule.—Loranoer, J., 5 
décembre 1882, Larivière vs Choquet' I. S. C., 461.

4. Que dans une action pénale intentée en vertu de l’Acte 
des élections fédérales le demandeur doit produire préalable
ment un affidavit comme dans une action qui tam indiquant 
clairement les causes de la demande et énonçant la pénalité 
réclamée.—Jetté, J., 22 septembre 1885, Legris vs Comellier.

L S. C., 490.

Que l’action pour recouvrer la pénalité imposée par l’acte 
des élections fédérales est une action qui tam qui doit être 
précédée d’un affidavit sous le Statut 27-28 Vict. ch. 48.

Que le dit acte des élections fédérales (87 Vict. c. 9.) n’a 
pas soustrait ces actions à la nécessité d’être précédées d’un 
affidavit.

Que cette absence d'affidavit est une fin de non recevoir 
qui peut être invoquée au mérite.—Cimon, J., 14 mars 1885, 
Rouleau vs Lalonde I. S. C., 408.
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5. Quo toute action qui tam intentée sous la sec. 92 do
Pacte des Elections fédérales 1874, doit être accompagnée de 
l’affidavit mentionné à la sect. 1er chap. 43 du statut du 
Canada 27-28 Vict. 1864 ; et qu’une action pondante où cet 
affidavit n’aurait pas été produit ne peut être opposée comme 
fin de non recevoir à une action intentée par une autre partie 
pour la même offense.—Mathieu, J., 8 avril 1884, FiliatrauH 
vs Elie. I. 8. C., 1557.

6. Marchande publique—Que dans une action qui tam 
l’allégation que le défendeur a fait commerce depuis le mois 
de juillet au 30 septembre 1877, est suffisante quant à la 
description du commerce fait et à la date où le commerce a 
été fait; il n’est pas nécessaire d’indiquer des faits parti
culiers ;

Que Fart. 981 du C. P. C. s’applique aussi bien aux 
femmes contractuellement séparées de biens qu’à celles qui 
le sont judiciairement et qu’il n’a pas été abrogé par 48 
Vict., ch. 29 ;

Que la déclaration exigée par cet article doit être faite 
sans délai.

Qu’une action qui tam intentée sous le Statut Refondu 
exigeant l’enregistrement de toute société commerciale est 
distincte d'une action qui tam intentée sous Fart 981 du O. 
P. C , et que les deux actions peuvent être intentées contre 
la même personne si elle ne s’est pas confi rmée à la loi ni 
dans l’un ni dans l’autre cas.—Taschereau, J., 18 mai 1889, 
Devin vs Vaudrey. V. S. C., 112.

Affirming the judgment of Taschereau J. M. L. R. 5. S. C. 
112.—In an action qui tam under art. 981 C. C. P. against a 
married woman separated as to property, for carrying on 
trade without registration as required by art. 981 C. C. P. a 
general averment that the defendant carried on trade from 
the month of July to 80th September, 1887, is a sufficient 
allegation of the act of trading, and of the date : a state, 
ment of particular acts of trading is not necessary.

Art. 981 C. C. P. applies to women separated as to pro
perty by marriage contract as well as to those who have 
been judicially separated.
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Art. 981 C. C. P. has not been repealed by 48 Viet. (Q) 
ch. 29.

The declaration required by art. 981. O. C. P. must be 
delivered to the prothonotary of the district and the regis
trar of the county, at the time the wife begins to carry on 
trade.

The action qui tam for failure to comply with the require
ments of art. 981 0 C. P. is dictint from action for failure 
to comply with the requirements of 48 Viet, (Q) ch. 29, s. 1 
and the two actions may coexist against the same person. 
—Johnson, Gill, Wurtblb, JJ., 80 November 1889, Devin 
vs Vaudrey. VI. 8. C., 498.

Citations.—Burton vi Young 17, L. C. J. 379. lAtnglois vu Valin, 0. Q. 
L. R. 249. Jelly vu. Dunscomb M. L. R. 4 «S'. C. 404.

7. Non registration.—Qu’une personne qui fait un com
merce en société et qui néglige de faire la déclaration requise 
par l’art. 981 G. P. C. ne peut se soustraire à l'action pénale en 
établissant que dès avant l’institution de l’action elle avait 
enregistré ladite déclaration. — Mathieu, J., 26 juin 1885, 
Jeannotte, vs Burns. I. S. C., 354.

8. Sufficiency of affidavit -identification of action.—Que lors
que, dans un action qui tam pour le recouvrement de la 
pénalité de $200 pour défaut d’enregistrement d’une raison 
sociale, l’affidavit requis par la loi se trouve au bas du fiat, 
il n’est pas nécessaire que le défendeur soit décrit dans l’affi
davit par ses noms et prénoms. Il suffit de référer au “ défen
deur susnommé ; ”

Que l’action est suffisamment identifiée quand l’affidavit 
se trouve au bas du fiat et qu’on y déclare que le défendeur 
est poursuivi pour n’avoir pas fait enregistrer sa raison 
sociale.

Dans l’espèce le demandeur allègue que le défendeur a 
encouru la pénalité de $200 pour u’avoir pas fait les déclara
tions exigées par le Statut 48 Vict. ch. 29, concernant l’en
registrement des raisons sociales.

Que ce statut ayant été abrogé, avant les dates mention
nées à la déclaration, par la mise en vigueur des Statuts Re
fondus de la Province Québec, le défendeur n’a encouru
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aucune pénalité, et l'action de demandeur doit être débou
tée.—Pauncblo, J., 25 novembre 1889, Barnet tu Cousineau.

V. 8. 0. 337.
0. Property registered in name of owner’s agent.—That 

while a creditor has a right of action against the agent of 
his debtor, in whose name real estate of the debtor is regis
tered, to have it declared that such property really belongs 
to the debtor, yet where it appears that the action is unne
cessary, the judgment maintaining it will be confirmed 
without costa in either court. — Monk, Ramsay, Tessier, 
Cross, & Baby, JJ., 80 June 1886, Scliwoh & Baker.

III. Q B. 191.
lO. Transferor regaining rights —Where an action brought 

by a transferee was dismissed on the ground that the consi
deration of tlie transfer was champertous, that the transfer
or regained his rights and might institute the action in his 
own name.—Loranoer, J., 19 January 1885, Higgins, vs 
Power. I. 8. C. 368.

Citations—Doran rt McNally, M. !.. R. 1.8. C. 81. Rrycc, Ultra Vires.p- 
382 Jloukliavorth n Evans. 3 Lau> Reports, English anil Irish appeals. Ro
bertson vs Ravqta- d' llachelaya, 4 L. -V.. 314, fl /,. JV. 307.

See ALIMENTARY ALLOWANCE-BANK—BET—BOUN
DARIES — CROWN - ELECTION ACT-FABRIQUE 
—INSOLVENCY — INSURANCE (LIFE) — LANE — 
LICENSE ACT —MARRIED WOMAN — NUISANCE 
—PARTIES TO ACTION —PRESCRIPTION —PRO
CEDURE-QUALITY TO SUE —RAILWAY-SALE 
— ST. JOHNS—STATUTORY PRIVILEGE - SA
LOON KEEPER —TRANSFER OF DEBTS.

ADJUDICATAIRE

See SHERIFF S SALE.

ADVOCATE

Held that an advocate in a case who charges a witness 
under examination in the case with living a liar and a per
jurer is not amenable to a civil suit in damages for making
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such an accusation, when he does so without malice and 
under the instruction of his client.—Jbtté, J., 31 January 
1884, Gauthier vs St. Pierre. I. S. C., 555.

Citation.,— Grellet-Vumaeeau, No 844.— Dareoii, rk 3, *er 4, No 4.— Deni, 
tart. roll, dr Jurilp. vo Aroratt, Not 22 et 23.— Chared n, Petite et contravention, 
de la parole, No. 130.

See LITIGIOUS RIGHTS.

AFFIDAVIT
See ACTION QUI TAM—CAPIAS-PENAL ACTION.

AGENCY
See PRINCIPAL AND AGENT.

AGENT
See INSURANCE-PRINCIPAL AND AGENT.

AGREEMENT

A vendor who sells a property during the proceedings of 
expropriation for a public improvement is not garanl of the 
purchaser tor the share of the cost of the improvement with 
which the property is charged by an assessment roll subse
quent to the date of the sale. And this holds good even 
where the assessment roll referred to was prepared under 
the Authority of an Act of the Legislature to take the place 
of the original assessment roll for the same improvement, 
made previous to the sale, but which had been declared 
null by the Courts,—there being nothing in the Act to give 
a retroactive effect to the new assessment roll, or to reserve 
to the actual owner of a property any recourse against those 
from whom he had derived his title after the improvement 
had been made.

The vendors, by a clause of the deed of sale, relinquished 
and waived any right to exact interest on the unpaid ba

lance until the net revenues of the company purchaser should 
he sufficient to pay the annual liabilities of the company 
for interest, insurance, etc, in connection with a certain loan, 
after which they would he entitled to receive interest to the 
extent of 7 p. c. out of the surplus of revenue, according to
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its sufficiency : hold that the true meaning of this stipula
tion was that the purchaser should pay no interest on the 
balance due during the extension of time granted for the 
payment of the balance, unless the net revenue of the pro
perty should be sufficient to pay the charges for interest, 
insurance, etc., and not merely that the claim for interest 
should be postponed. — Dorion, Monk, Ramsay, Tbssibr, 
Baby, JJ., 25 September 1885. (Affirmed by Supreme Court, 
12 S. C. R. 624.)—Cross & the Windsor Hotel. II. Q. B., 8.

Citations.—Pothier, vente, No. 86. Troplong, vente, No. 465-6 et 7.

ALDERMAN
See MONTREAL.

ALIEN
See TUTORSHIP.

ALIMENT—ALIMENTARY ALLOWANCE
ALIMENTARY PROVISION

1. Iniaisisabtlite.—That a Bum of money awarded by the 
court aa indemnity of personal injuries of a permanent natu
re partakes of the nature of alimentary provision and is 
insaisissable.—Papineau, J.,31 may 1881, Beauvais va Leroux.

II. S. C. 491.
2. Jurisdiction.—Que l’obligation alimentaire est pure

ment personnelle, et que les dispositions de l'article 34 du 
C. P. C. n’y sont pas applicables ; de sorte qu’un fils naturel 
ne peut poursuivre l’administrateur do la succession de son 
père, nommé et domicilié dans la Province d'Ontario, en dé
claration de paternité et pour pension alimentaire ; parce 
que son prétendu père avait, avant sa mort, son domicile 
dans le district de Montréal, où sa succession so serait ou
verte ; la Cour Supérieure dans ce dernier district n’ayant 
pas juridiction. — Ouimet, J., 30 mai 1890, Dion va Qervan.

VI. S. C., 329.
Citations.— C. C. arts 79, 80,81. Crteee v$ Baby 1 L. C. J. 318. Dmo- 

lombt, vol. 1 No 346. C. P. C-, 39. Story. Conflict of Lam.p. 35 et eeq.
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3. Mother in law.—Qu’une belle mère doit une pension 
alimentaire à sa bru incapable do gagner sa vie et celle de 
son enfant, incluant une provision pour l’éducation de 
l’enfant.

Que lorsqu’il existe un désaccord et une incompatibilité de 
caractère entre la belle-mère et sa bru, l’offre do la belle-mère 
de recevoir chez elle sa bru ne sera pas acceptée et elle sera 
condamnée à payer une pension alimentaire.—Wurtele, J., 
21 janvier 1890, Mulligan vs Patterson. VI. 8. C., 559.

4. Obligation arising from marriage.—That a person is 
bound to maintain his mother-in-law who is in want, she not 
being re-married, and the daughter through whom the affi
nity exists being still alive.

The son in law may be sued alone for the alimentary 
debt,without his wife being in cause. — Dorion, Tessier, 
Bossé, Doubrty, JJ., 27 November 1890, Turnbull & Browne.

VI. Q. B., 435.
Citations.—Mallette re Latutippe l1.' L. N. 97.

5. Obligation to furnish.—Right of defendant to call in others
responsible with him.—That although the obligation to fur
nish aliment is not indivisible or joint and several, in the ordi
nary meaning of the terms, yet the person from whom ali
ment is sought has a right to call into the cause all who may 
in law be responsible with him for the providing of such ali
ment. — Cross, Church, Bossé, Doherty, JJ., 23 May 1889, 
Mainville & Corbeil. V. Q. B., 90.

Citations.—4 Marcadt No 028. 1 Mar cadi No 716.6 Aubry el Rhau.p. 
105, Note 18, 4 Demolombe, 7ti—3 Laurent No 08 p. 96, 104 et note 18 p. 105 
—3 Zacharisc p. 095. Valette, tome 1 p. 445. Ddvincourt, 1.1, p. 87, note 5— 
Tonllier, tome 2, no 613—Prodhon, 1.1 p. 449—Demolombe, t. 4. no 03—Boi
teux t.\,p, 511—Labette vs Labette 15 L. C. J. p. 81—Valiqurttc vit Valiquettr, 
M. L. R. 1 S. C. 129. Pothier Contrat de manage No 391. Nouveau Denisart, 
vo. aliments. Guizot. Vo. Aliments, vol. 1 p. 319. Lauzon rs Connaissant et vir. 
5 L. C. J. p. 99.

6. Seizure of judgment granting provisionalalimentary allo
wance to wife.—That a provisional alimentary allowance, 
granted by the Court to a wife during the pendency of her 
suit against her husband for separation de corps et de biens 
is au “ alimentary debt ” within the meaning of art 558 C.



ALIMENT, ETC. 17

C. P. ; and an alimentary allowance payable to the husband 
under the will of hie father may bo seized therefor, though 
declared ineaieieaable by the will.—Gill, Loranuer & David
son, JJ., 80 December 1860, Perrault vs Masson.

Vil. S. C., 180.
Citation#.—Dalloz, Vo. Aliment*, No 145. 2 Boitard p. 467, No 966 4 

Carré el Chauw.au, j>. 071 Mucguire r$ Iluart 5 L. II'. 374.

7. Seizure for alimentary debt.—Que des biens léguée com
me alimente avec clause d’insaisissabilité peuvent être saisis 
par un créancier d’une dette alimentaire, v. g. pour effets 
d’épiceries vendus et livrés au légataire.—Taschereau, J., 
17 janvier 1W, Prescott vs Tliibeault. I. S. C., 187.

8. Solidarity of obligation to provide.—Que l’obligation de 
fournir une pension alimentaire est indivisible, et que ceux 
qui y sont tenus, la doivent conjointement et solidairement ; 
que, par suite, l’un d’eux poursuivi seul, a droit d’action con
tre les autres pour leur faire payer leur quote part. Que cette 
solidarité ne cesse que lorsque ceux qui sont obligés de 
payer n’en ont pas les moyens, ce qui est une question de 
fait et ne peut être invoqué par défense en droit.—Mous
seau, J., 29 décembre 1884, Vfiliquette vs Valiquette.

1. S C., 120.
Citations.—C. C. art. ltiti. L. C. J. roi 5,p. 99- C. A', art. 205. üuyot, ro 

aliment ; Pothùr, Mo 391 .Venir. Itrnit. ro. aliment. Ikmtdomb,'. Mo ring., 
roi. 2 no 63 ; Rodiérr, Traité de la solidarité et l’indirisibililé no 158 ; 15 !.. C. 
J. 1>. 81.

See FILIATION-PARENT AND CHILD-SEPARATION 
DE CORPS-SUBSTITUTION.

ALLOTMENT OP' STOCK

See COMPANY.

ALTERNATIVE OBLIGATION
See RAILWAY BONDS.

ANIMAL

See RESPONSIBILITY.
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APPEAL
I.—Conflicting evidence

II.—Damages.—Interference with award ok court below
III. —Interlocutory judgment
IV. —On question of costs
V.—On questions of evidencb

1» Conflicting evidence.—That where evidence is conflic
ting and evenly balanced (as in this case as to the existence 
of the disease at the time of the sale) the Court of Appeal 
will not disturb the decision of the Court below.—Dorion, 
Tessier, Baby, Church & Bossé, JJ., 22 January 1880, Mont
real Street Railway k Lyndsay. VI. Q. B., 125.

2. Damages.—Interference with award of court below.— 
Where the damages have been appraised by the Court of 
first instance, and the Court of Review has reduced the 
amount, the Court of Appeal will not interfere with the 
award of the intermediate Court, unless it appears that gross 
injustice has been done.—Dorion, Cross, Baby, Bossé JJ., 
20 march 1890. Pratt k Charbonneau. VII. Q. B., 24.

Citations.—Levi va Reed 6 Can. 8. C. R. 483. Giugras & Deaileta 
Dig. S. C. R. p. 116-18. Lamkin & The South Eastern Ry Co. 6 Ap
peal Cases 362. Ball & Ray 30 Law Times N. 8. p. 1 St. Lawrence 
Steam Navigation Co. k Lemay M. L. R. 3 Q. B. 214.

3. Interlocutory judgment—An interlocutory judgment
rejecting an exception to the form in such case is susceptible 
of appeal, being a matter which cannot be remedied by a final 
judgment.—Dorion, Baby, Bossé, Doherty, Cimon, JJ., 23 
may 1891, McCreevy k Beaucage. VII. Q. B., 81).

4. On question of costs —An appeal, will not be enter
tained on a question of costs, when the decision involves no 
question of principle, but depends on the mere discretion of 
the Court in the matter of costs.—Dorion, Tessier, Cross, 
Baby, JJ., 22 February 1887, Burroughs & Wells.

III. Q. B., 41)2.

An appeal will be entertained on a question of costs where 
the Court below, in adjudicating on the costs, proceeded 
upon a wrong principle—Dorion, Cross, Baby, Church, JJ., 
25 FEBRUARY 1888, McCartney k Lmsley. V. Q. B., 455.
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5. On questions of evidence.—That where it is no matter 
of contract, and no question of law or principle is involved, 
and the case resolves itself into a mere question of appre
ciation of evidence, c. g. as to the value of services, the 
Court of Appeal will not disturb the judgment of the Court 
below, unless a serious injustice has been done to the appel
lant.—Dorion, Monk, Ramsay, Cross, JJ,. 25 November 
1885, The St. Latorence Steam Navigation Co. & Lem ay.

111. Q. B. 214.
Qu’une cour d’appel no doit pas infirmer un jugement sur 

une demande en dommages pour diffamation, lorsqu’il no 
s’agit que d’une simple appréciation de la preuve et que l’ap
pelant n’aurait tout au plus droit qu’à des dommages nomi
naux —Dorion, Tessier,Cross & Church, JJ., 25 février 
1888. Donovan & The Herald Co. Ltd. IV. Q. B. 41.

See FABRIQUE-HABEAS CORPUS ELECTION ACT 
PROCEDURE.

APPEAL TO SUPREME COURT

See PROCEDURE.

APPEAL BOND

(Reversing the decision of Jetté, J.) That a bond given as 
security for debt, interest and costs, on appeal by a defen
dant from the Superior Court to the Court of Queen's 
Bench, to the effect that the bondsmen will pay the con
demnation money in case the judgment be confirmed, is 
binding, though the judgment of the Queen’s Bench revers
ed the judgment of the Court below, if the original judg
ment of the Superior Court has been restored by the Judicial 
Committee of the Privy Council and the effect is the same 
as if the judgment of the Superior Court had been affirmed 
by the Court of Queen’s Bench.—Tessier, Cross, Baby, 
Church & Doherty, JJ., 22 December 1887, Lowrey & Routh-

III. Q. B., 3(15.
Citations.—1 M'ircadé p. 113—1124 C. P. C.— Robertson v. P/ympson 25 

New York R. 484.

8
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Set- PRUCE l’RK 

See MINOR
APPlt ENTICE 

AQUEDUCT

Where several persona, owners of lands in the vicinity of 
the River Richelieu associated themselves by deed before 
notary, for the purpose of providing a water supply for their 
respective dwellings, that an ordinary partnership was not 
thereby created, and that an action for dissolution of part 
nership, brought by one of the associates who had ceased 
to have property there and had left the neighborhood, would 
not be maintained.—Dorion, Tessibr, Baby, Bossé, Dohrr- 
ty, JJ., 19 junk 1890, Michon & Leduc. VI. Q. B., 337.

Citations.—Dalloz, vo Société, Not 94, 96, 99, 126, 318 et 319.—Ibidem. Not 
110, 116, 118, 119, 124. Pothier, Bugnet “ Société ” No 64. Troplong “ Société " 
No 13, 20 et teq et No 316. Pont “ Société " No 84. Merlin “ Répertoire de juris
prudence " vo Société sec VII Duverger. Du contrat de Société, No 40 et seq. “ Domat 
de la Société " sec V.

Pour tintimé Aubry et Rhau vol IIp. 413 § 221 ter.—Demolombe vol. Il, Nos 
426, 444, et seq. Dalloz, Diet, de jurisprudence, vo Servitude No 8 et vo partage No 
46. Delvincourt vol 2p. 344. Duranton roi V. No 149—R. Je Villargues, Diet, de 
Droit Civil, Verbis Indivis et Indivision. Nos 37 à 44—Pardessus, Servitudes, vol. 
/, No 190 et seq.—Solon, Servitudes No 693—R. de Villargues. Rép. du Notariat 
vo, Propriété indivise, Nos 39 à 43—Merlin, Répertoire, vo Partage § 10, No 2.

ARBITRATION

1. Expropriation railway.—The fact that a person who
has acted as arbitrator in behalf of the land owner in an 
expropriation by a railway company, has been paid by the 
company the amount taxed for hie services, does not pre
clude him from recovering from the party appointing him, 
the value of additional services rendered to such party in 
connection with the same arbitration, but outside of the 
ordinary duties of an arbitrator, such as interviews, consul
tations, etc.—Tessier, (’ross, Bart, Church, Bossé, JJ., 20 
November 1889, Evan» & Darling. VI. Q B., 73.

2. Fees of counsel.—Taxation.—A Judge of the Superior 
Court may, in his discretion, allow fees to counsel on an arbi
tration to fix the indemnity to be paid for lands taken by a
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railway company, conducted under the provisions of the 
Quebec Consolidated Railway Act, 43-44 Viet., c. 48. s. 9 ; 
and there is no power in the Court to revise such taxation. 
—Dorion, Monk, Ramsay, Tessier, Baby, JJ , 24 November 
1884, Cie. Chemin defer M. el S. & Vincent. IV. Q. B., 404.

3. Irregularities.—Acquiescence. — Where the parties
agreed to submit their differences to arbitrators and media
tors and notwithstanding serious illegalities on the part of 
the mediators, proceeded with the arbitration, that it was 
too late to complain of the irregularities after the award was 
rendered. — Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 
March 1886, Rvllandk Cassidy. II. Q. B., 338.

4. stipulation for benefit of a third person. — By an arbi
tration bond, A agreed to pay the sub-contractors of P. 
who was the sub-contractor of A, for the construction of 
the Pontiac Pacific J unction Railway.

R, one of P’s sub-contractors, brought action against P 
and A claiming the benefit of the stipulation made in and 
by the bond.

A pleaded inter alia, that the arbitration was not carried 
out, no award made, and that the submission became inope
rative-art. 1348 C. 0. P.

That the arbitration having fallen through, the submis
sion became inoperative, and the stipulation in favor of R. 
the third party, was revoked.—Jette, Taschereau, Loran- 
oer, JJ., 31 march 1887, Read vs Perrault. III. 8. C., 99.

See PROCEDURE—RAILWAY.

ARBITRATORS
See MANDAMUS-PROCEDURE.

ARCHITECT
See CONTRACT.

ARREST WITHOUT WARRANT
See MUNICIPAL LAW.

ARTICULATION OF FACTS
See PROCEDURE.
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ASSAULT

Qu’une personne assaillie qui a porté une plainte pour 
assaut devant le juge de paix, no peut, lorsqu il y a eu 
ainsi procès, poursuivre ensuite en dommage devant les 
cours civiles. — Tbllier, J., 12 novembre 1889 Langevin vs 
Bourbonnais. VI. S. G., 317.

See DAMAGES-POLICE.

ASSESSMENT ROLL
See MUNICIPAL LAW - MONTREAL.

ASSIGNEE
See INSOLVENCY.

ASSIGNMENT

1. Effect of voluntary assignment.—Bien que la cession
volontaire de biens par un débiteur à scs créanciers ne 
dépouille pas le débiteur de la propriété de ses biens, elle 
constitue néanmoins en faveur dos créanciers un mandat 
irrévocable qui a pour effet de priver le débiteur du droit de 
disposer autrement de ce qu’il a ainsi cédé.—Jetté, J., 17 
septembre 1886, Jacob vs Jacob. II. 8 C., 2*8.

2. Power of assignee.—Que les cessions de biens faites à 
un syndic pour le bénéfice des créanciers ne donnent pas le 
droit au syndic cessionnaire d’intervenir dans une saisie des 
biens du débiteur insolvable par un créancier, pour réclamer, 
en sa dite qualité, la possession des effets saisis ; cette ces
sion n’a aucun effet vis à vis les tiers, et ne peut lui permet
tre d'ester en justice ni pour le cédant, ni pour les créanciers 
du cédant. — Mousseau, J., 23 avril 1885, May vs Fournier

I. 8. C., 389.
See SALE

ASSIGNMENT OF FACTS FOR JURY
See PROCEDURE. '

ASSOCIATION
The majority of the members of a Friendly Association 

constituted under G. 8. G., ch. 71, being expelled from the
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association, met in another place, and organized themselves 
for objects similar to those of the original association bat 
taking a different name. The trustees of monies belonging 
to the old association were among this number In an action 
in the name of the old association, calling on the trustees to 
account :

(Ramsay J. diss.)—That the members of the new associa
tion, although they had changed the name of the society, 
constituting as they did a majority, and the members claim
ing to be the old association being a minority, the latter 
were not entitled to demand the monies in the hands of 
the trustees. — Dorion, Ramsay, Tessibr, Cross, Baby,JJ., 
22 liovcmber 18 1, Court Mount Royal No 569 I, Ancient order 
of Foresters Friendly society of Montreal & Boulton et at

VI. Q. B. 881.

ATACHMENT
See SAISIE ARRET - PROCEDURE.

ATTORNEY

I.—Action of disavowal.—Onus of proof
II.—Costs. — Dibcontinuace of action without consent of 

attorn y.—Fraud
III, —Distraction of costs
IV. —Evidence of aitorney of record
V.—Payment to

VI.—Reddition de compte

1. Action of disavowal.—Onus of proof. — Where a party 
seeks to have his attorney judicially disavowed, the court 
will not presume, in the absence, of any evidence in either 
side, that the attorney was authorized.—Davidson, J„ 15 
November 1890, Lajeunessevs Augé. VII. S. C., 459.

Citation.— Pothier obligation No 848. Pigeau p. 351 Moss vs Ross.
h l. a. j an.

2. Costs. — Discontinuauce of action without consent of 
attorney.—Fraud—That a plaintiff is always, in his own inte
rest, the master of his case, and has at all times, while acting 
in good faith, the right to effect a settlement on any terms 
which to him seem tit, and to discontinue his suit, without
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the consent of his attorney ail litem, even when the latter 
has demanded distraction of costs.

But although an attorney ad litem can only look to his 
client for the payment of his costs so long as distraction 
thereof has not been granted to him and although he has no 
right in the ordinary course to continue a suit in his own 
interest and solely to obtain judgment for his costs against 
the adverse party with distraction in hie favor, he may 
nevertheless obtain the permission of the Court to continue 
the action exclusively in his own interest for his costs, when 
a settlement has been efiected and a discontinuance has 
been tiled with the intention by both parties, or on the part 
of one with the connivance of the other, to defraud him of 
his rights. — Wurtblb, J., 26 novbmbbr 1889, Fnrquhar vs 
Johnson. VI. 8. C., 25.

3. Distraction of costs.—That an attorney, to whom dis
traction of costs has been awarded, is the personal creditor 
for such costs, and if hie client pays them and obtains a 
transfer, the transfer must be served upon the debtor before 
action can be brought therefor.—Davidson, J., 15 novbmbbr 
1887, Bury vs Corriveau Silk Mills. III. 8. 0., 218.

4. Evidence of attorney of record.—That the attorney of 
record is only allowed to offer his testimony in favour of his 
client under exceptional circumstances ; and that the intro
duction of the evidence of the defendant’s attorney as to a 
private conversation between himself and the plaintiff, was 
under the circumstances improper, and such testimony 
would be rejected by the Court. — Dorion, Tbssibr, Baby, 
Bossé, Doherty, JJ, 22 November 1890, Benning vs Rielle.

VI. Q. B., 365.
5. Payment to.—Que le procureur ad litem ne peut, comme 

tel, recevoir les sommes pour lesquelle» sa partie a obtenu 
jugement et en donner valables quittances.

Qu'en supposant que d’après l’usage, l’avocat ayant un 
mandat ail litem aurait tacitement le pouvoir de retirer les 
sommes pour le recouvrement desquelles il est chargé d’ins
tituer des poursuites ; cependant il appert, dans le cas actuel, 
que James M. Glass aurait retiré après jugement la somme
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en question en cette cause, dans un temps où son mandat 
était terminé et éteint, et que l’usage susmentionné ne pour
rait même pas trouver ici son application.—Üimon, J., 9 avril 

1885, Cloran vs McClantfghan I. 8. C., 331.
Citations —Pothier, obligation. No 513 3e al.; Ancien Denisart, vo Payement 

p. 364. col lire, No 25 ; 22 Merlin. Répertoire petit format, vo payement p 470, 
col. te 1er alinéa, No 3; 25 Ibid. vo. Procureur ad litem p. 330, col. le et p. 331, 
col. 1ère—Ferrière, Diet, de droit, vo. Procureur ad lites p. 436, col le, no 10—13 
Ouyot, Rep. vo. Payement, p. 16, col. 2e, 6e al..—13 Ibid. vo. Procuration, p. 710, 
col. 1ère 3e al.—13 Ibid, vo Procureur, p. 715, col. 2e, 4e al. 4 Demolombe Traité 
des contrats No 47,p 133, 134; 12. Duranton No 44. p. 68; 3 Larombilre, No 12, 
p. 93. 7 Toullier Noil,p. 23; C. C. B. C. 1144; O. N. 1239: O- L, 2136.

6. Reddition de compte_Que l'avocat dans une demande
en reddition de compte a mandat pour représenter l’ayant 
compte sur la contestation de ce compte lequel ne pourra 
être contesté par un autre avocat qu’après que ce dernier 
aura dûment été substitué au premier.—Mathieu, J., 7 mars 

1886, Poirier vs Laberge. !• S. C. 199.

See EVIDENCE—ARBITRATION—PRIVILEGE—PROCE
DURE—TARIFF OF FEES.

AUTHORISATION OF WIFE
See HUSBAND AND WIFE.

AVEC
See EVIDENCE-JUDICIAL ADMISSION.

AWARD
See RAILWAY.

BAILEE
See LARCENY AS A BAILEE.

BAILIFF

Que le défendeur, huissier du district de Montréal, doit 
se soumettre aux règlements de la demanderesse et tenir un 
registre des ventes par lui faites ;

Que la vente d’un objet pur un huissier & son record k vil 
prix, et en l’absence d’enchérisseurs sera réputée faite à
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1 huissier lui-même et que l’huissier pourra être condamné à 
remettre cet objet à la personne sur qui il Va vendu.

Que l’huissier sera considéré favoriser ses parents ou em
ployés dans la vente et l’adjudication des effets vendus par 
lui, s'il est dans l’habitude de leur adjuger aux ventes judi
ciaires faites par lui.—Paqnuelo, J., 19 nov. 1889, Corpora
tion huissiers de Montréal vs Bourassa. V. 8. C. 409.

Que l’huissier porteur d’un bref de saisie gagerie qui signi
fie d’abord une copie du bref au locataire et qui ne va ensuite 
saisir que plusieurs jours après est responsable en dommages 
au demandeur pour les effets que le locataire a, dans 1 inter
valle de la signification à la saisie, enlevés de sur les lieux 
loués et ainsi soustraite au privilège du demandeur ;—Tor
rance, Papineau et Taschereau, J., 12 Juin 1886, Miction 
vs Venue. II. 8. C. 307.

See RESPONSIBILITY.

BANKS AND BANKING

I.—Acceptance op cheque.
II.— Advance made upon security of shares of another 

Bank.
Ill—Banking act 34 Vict.—Double Liability.—Responsibi

lity OF PLEDGEES OF STOCK—SAVINGS BANK.
IV.—Clearing house rules.
V.- Endorsement of cheque.

VI. —Powers of.—Contract of guarantee.
VII. —Suspension of payments. -Right of creditors to sub.

See CHEQUE COMPANY COMPENSATION EXTRADI
TION IMPUTATION OF PAYMENTS INSOLVENCY 
PRIVILEGE PROMISSORY NOTE SURETYSHIP.

1. Acceptance of cheque.—Qu’en loi et suivant les usages 
du commerce, l’acceptation d’un chèque ou d’un autre effet 
de commerce par un gérant de banque, avec la condition 
d’en effectuer le paiement une date subséquente, est légale 
et dans les limites des pouvoirs d'un tel gérant.—Loranger, 
J., 31 mars 1885. Banque du Peuple vs Banque d'Echange.

I. 8. C. 831.
In 1881, G. having business transactions with the Ex

change Bank, agreed with C. who was both President and
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Cashier, that in lieu of further advances, the Bank would 
accept his cheque, but made payable at a future date. On 
the 19th October 1881, Q. drew a cheque on the Exchange 
Bank, and after having got it accepted as follows : “ Good 
on 19 February 1882. T. Craig, Pres.” got the cheque dis
counted by the Banque du Peuple, and deposited the pro
ceeds to his credit in the Exchange Bank. This cheque was 
renewed on the 23rd May, and it was presented at the Ex
change Bank and paid. Subsequently, another cheque for 
the same amount was accepted in the same way and dis
counted by the Banque du Peuple, and renewals were made 
up to 23rd May, 1883. At the time of the suspension of 
payment by the Exchange Bank, the Banque du Peuple 
had in its possession four cheques also payable at future 
dates, signed by G. and accepted by T. Craig, president and 
manager of the Exchange Bank, which were subsequently 
presented for payment on the dates when they were paya
ble, and duly protested. The total amount of these cheques 
was $66,020.74, and one of them, dated 7 September, 1883, 
for $31,000 was a renewal of the cheque, the proceeds of 
which had been paid to the credit of G. in the Exchange 
Bank.

To an action brought by the Banque du Peuple against 
the Exchange Bank, based on the four cheques in question, 
for the recovery of the sum of $66,020.74, the Exchange 
Bank pleaded inter alia that C. had not acted within the 
scope of his authority, and that the Exchange Bank had 
never authorized or ratified his acceptance of G's cheques.

That the Exchange Bank was liable for the acceptance 
by their president and cashier, of G’s cheques, discounted by 
the Banque du Peuple in good faith and in the ordinary 
course of business.—Dorion, Ramsay, Cross, Baby, JJ., 27 
November 1886, Exchange Bank k Banque du Peuple:—(Con
firmed by Supreme Court 10 L. N. 362). III. Q. B. 232*

Citations.—Morte, on Hanks and Hankiny, p 97, II, 144, 152, 156, 157, 205 
Story, on Agency §116 note— Dame/, on Negotiable Instruments 1er rol. No 392, p. 
368—Sevol. No. 1674, 1673, 16066—Addison, on contract* roi I p. 120, No 69 p. 
212 No 137—Anyell <j- Ames. On Corporation*, Nos .'101, 302. 304-17 L. C. J. 
197— C. C, arts 2293 & 2354.
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That a Bank acting aa agent for another Bank is not au
thorized, in the absence of express agreement, to cash a 
cheque drawn upon the principal Bank, but unaccepted by it.

That a telegram from the President of the principal Bank 
to a depositor therein, stating that certain funds are at his 
credit, is not an acceptance of a cheque drawn by the depo
sitor upon the receipt of such telegram for the amount of the 
funds, such telegram adding nothing to the legal obligation 
of the principal Bank towards the depositor to pay the 
cheque, when duly presented for payment, if there were 
then funds at his credit to meet it and no legal hindrance 
to its payment existed.

That no compensation arises between the Principal Bank 
and its agent, entitling the latter to set oft monies paid 
under an unaccepted cheque upon the principal Bank against 
monies held by the agent and due to the principal Bank.— 
Tait, J., 80 November 1888, Maritime Bank vs Union Bank

IV. S. 0. *44.
Citations—C C. 2351, 1671. Marier & Motson Bank 2 L. N. 166 Exchange 

Bank A Hall M. L. R. 2 Q B. 418—Daniel, on Negotiable Intlrumenti. vul. II § 
1601 a k 1628 — Morte, on Bankt (2 nded) p. 280—New mark t on Bank Depotitt 
p. 209—Bo/let, on Bank Depotitt pp.377 k 383—Woodland vs Fear 26 L. J. (Q ■ 
B ) 202—ch. 129 R. S. C. sect. 6, 7,57 A 72 A 97 to 104—Banque d"Echange du 
Canada vs St. Amour 13 R. L. 443.

2 Advance made upon security of shares of another bank. 
—(Dorion C. J. and Church J. dise.) Where in order to 
evade the law prohibiting the acceptance by one Bank of the 
stock of another Bank as security for a loan (46 Viet. c. 45, 
s. 2) an advance was made by a Bank and stock of another 
Bank was transferred as security to the cashier of the lend
ing Bank, and the transaction was duly noted in the books 
of the Bank, that the owner of the shares so transferred 
was entitled to reclaim them from the Bank, or to get their 
value, when the debt was paid for the security of which the 
shares were transferred as aforesaid. The prohibition of the 
law applies to the Bank and not to the borrower.—Dorion, 

Tessier, Baby, Church, Bossé, JJ., 28 may 1890. Exchange 
Hunk & Fietcher:—(Confirmed by Supreme Court 19 8. C. R 
278. 7. Q. B. II.
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Citations—4 Pardeenu*, fh. Comm. No. 1014—Brice, ultra vim, 618—Feme 
A Thompson, 2 R . de L. 303—Banque du Peuple k Banque d'Echange, M. L. R. 
1 S. C. 231— Ueddee re 1m Banque du Peuple 24 L. C. J. 135—Bank qf Montreal 
v. Oeddee 3 L. N. 146—Ferrie k The Warden of the House qf Trinity 1 R. de 
/,. 27.

3. Banking Act 34 Vtct. Double liability. Responsibility of 
pledges of stock Savings Bank.—That a Savings Bank holding 
bank shares as pledgee is not the owner of such shares within 
the meaning of sect. 58 of the Banking Act, and therefore 
not subject to the double liability.

A Bank whose shares are transferred to a Savings Bank 
is presumed to know that they are held by latter as colla
teral security, inasmuch as under sect. 18 of the 34 Viet. c. 
7 a Savings Bank cannot acquire bank shares or hold them 
except as pledgee. — Johnson,. J., 21 dec. 1885, Exchange 
Bank vs Montreal Savings Bank. II» 8. C. 51.

(Affirming the judgment of Johnson J. M. L. R. 2 S. C. 51.) 
That a Savings Bank, holding bank shares as pledgee, and 
appearing as owner on the books of the bank is not the 
owner of such shares within the meaning of sect. 58 of the 
Banking Act, 34 Viet. (D) ch. 5, and therefore is not sub
ject to the double liability.

A bank, shares of which are transferred to a Savings bank, 
is presumed to know that the shares are held by the latter 
as collateral security, inasmuch as under sec. 18 of 34 Viet. 
(D.) ch. 7, a Savings bank cannot acquire bank shares or 
hold them except as pledgee. — Dorion, Tessier, Cross, 
Baby, Church, JJ., 27 sept. 1887, Exchange Bank vs Mont
real Savings Bank. VI. Q. B 190.

4. Clearing house rules. —That a custom of trade or bank
ing in derogation of the common law, must be strictly proved. 
And where a bank sought to excuse itself from taking back 
an unaccepted cheque on another bank, which had been 
sent in to the clearing house in the morning, on the ground 
that by a rule of the association a cheque for which there 
were no funds should be returned to the presenting bank 
before noon of the day of presentation, whereas the cheque in 
question was not offered back until 3 30 p.m , and it appear
ed that the rule in question was of a temporary character 
only, and was not usually followed by the banks, which
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belong to the clearing house association, it was held that 
such rule could not derogate from the originary rule of law, 
as to the return of cheques for which there are no funds.— 
Davidson, J., 30 junk 1891, Banque Nationale vs Merchants 
Bank VII. 8. C. 836.

Citations.—.! Morte, Banking § 349 rt teg—1 Morte, Banking, 409—Chilly, 
Bill», 176.

5. Endorsement of cheque.—Where a cheque was payable 
to the order of “ Wm. Almour” that the Bank on which 
it was drawn was not justified in paying the amount on the 
endorsement “ Wm Almour by A. B. Almour ’ unless the 
authority of A. B. Almour to endorse for Wm. Almour was 
proved.—Torrance, Doherty, Papineau, JJ., 31 oct. 1884, 
Almour vs La Banque Jacques Cartier. I. S. C. 14 i,

($. Powers of. —Contract of garantee —That a bank cannot 
validly enter into a contract of suretyship, guaranteeing 
the payment by a customer of the hire of a steamship under 
a charter party ; and where the bank has derived no bene
fit from such contract, a claim made thereon against the 
bank in liquidation will be dismissed. — Dorion, Tessier, 
Baby, Bossé, Doherty, JJ., 22 nov. 1890, Watts & Wells

VII. Q. B 387.
Citations.—Johanten k Chaplin M. L R. G Q. B. 111.

That a Bank is not authorized to enter into a contract of 
suretyship guaranteeing the payment by a customer of the 
hire of a steamship under a charter party.—Dorion, Trssier, 
Baby, Church and Boss6, JJ., 20 nov. 1889, Johansen A 
Chaplin. VI. Q. B .111,

7. Suspension of payments. — Right of creditors to eue. — 
Qu’un créancier d’une banque incorporée qui a suspendu 
ses paiements, peut, même avant l’expiration des quatre- 
vingt-dix jours à dater de la dite suspension, poursuivre la 
banque et obtenir un jugement pour le montant de sa cré
ance.—Rainville, J., 16 janv. 1881, Senécal vs Banque J'E
change II. S. C. 107.

• 13ET

Que lorsque dans un pari la somme d’argent pariée a été 
placée entre les mains d'un tiers, celui qui a gagné a droit
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d'action contre le tiers pour s’en faire remettre le montant, 
ce dépôt étant assimilé à un paiement.—Rainville, J., 12 
Nov. 1880, Rieruleau vs Blondin. I. 8. C. 406.

BENEFIT SOCIETY
See ELECTION.

BILLS AND NOTES

le That a non negotiable note endorsed by payee in full, 
and transferred to a third part}', may be collected by the 
latter in his own name from the maker, if signification of the 
transfer is duly made upon him.

That such signification of transfer need not be in authentic 
form, but may be sous seing-privé. — Johnson, Papineau & 
Mathieu, JJ., 31 jan. 1885, McCorkiU vs Barrabi.

I. 8. C. 319.
2. Endorser.—Que l’endosseur d'un billet promissoire 

poursuivi conjointement et solidairement avec le faiseur, ne 
peut opposer à l’action une exception dilatatoire demandant 
qu il ne soit tenu de plaider qu’après que le faiseur aura été 
par lui assigné en garantie et mis en demeure de plaider à 
l’action.—Taschereau, J., 16 oct. 1885, Durocher vs Lnpnlme.

1. 8. 0. 494.
3. Prête-nom.— Que le preneur dans un billet promissoire

quand môme il ne serait qu'un prête-nom, a un intérêt suffi
sant pour poursuivre le recouvrement du billet en justice 
pourvu qu’il h'y ait pas de fraude et que le débiteur n’en 
subisse aucun préjudice.—Sicottb, J., 12 mars 1880, Biron 
vs Brossard. II. 8. C. 105.

4. Liability of acceptor.—J. a customer of the Exchange 
Bank, respondent, discounted with that Bank appellant’s 
acceptance. When it fell due appellant failed to pay it, and 
the Bank charged it to J’s account, who at the time owed 
the Bank a small balance which balance was augmented by 
subsequent transactions, wherein nevertheless if the credits 
were imputed to the earliest indebtedness, the balance due 
when the acceptance matured would be more than covered. 
The Bank retained possession of the acceptance and brought
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this suit against appellant, the acceptor, to recover its 
amounts. Appellant pleaded payment and compensation.

That the Bank was entitled to recover from appellant 
the amount of his acceptance and that appellant was not 
discharged by the credits in the Bank’s account with J.— 
Dorion, Tessier, Cross, Baby, Church, JJ., 17 sept. 1887, 
Ooodall kThe Exchange Bank III. Q. B 430.

See BANKS AND BANKING -ELECTION LAW—INSOL
VENCY — IMPUTATION OF PAYMENTS - JURIS
DICTION-PROMISSORY NOTE.

BILLS OF LADING

Reynolds Bros., shipped from Toledo, a port in the United 
States 16,500 bushels of wheat by schooner to Kingston, 
Ont., the cargo to be delivered as per address in the margin 
of the bill of lading, as follows :—“Order Reynolds Bros,; 
notify Crane & Baird, Montreal, P. Q. Care of St. Law
rence A Chicago Forwarding Co.,” implying that, although 
the voyage of the schooner ended at Kingston, the cargo 
was to be out in charge of the Forwarding Company, des
tined for Montreal, Crane & Baird to be put upon their 
diligence by notice for any interest they might have in the 
cargo. The schooner having arrived at Kingston, the For
warding Company, the ordinary carriers for Crane k Baird, 
received the cargo and paid the lake freight to the master 
of the schooner. No new bill of lading was issued, but the 
agent of the Forwarding Company at Kingston, signed a 
receipt for the cargo across the face of the duplicate of the 
bill of lading. The respondents made advances on the ori
ginal bill of lading, endorsed by the shippers, but the wheat 
had been previously delivered by the Forwarding Company 
at Montreal to the order of Crane k Baird, without the sur
render of the original bill of lading.

The question was whether the appellants, the Forward
ing Company, were held to the same obligations as if they 
had been signers of the original bill of lading which the 
respondents contended had force and effect until the cargo 
reached its destination in Montreal, and whether the appel-
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lante as forwarders were bound to have demanded and secur
ed the surrender of the original bill of lading on delivery 
by them of the cargo to the consignees.

(Reversing the decision of the Superior Court 5 L. N. 6 ; 
26 L C. J. 324) that the bill of lading was fulfilled and 
became effete by the delivery of the wheat at Kingston, 
prior to the assignment of the bill of lading to the respon
dents.

The negotiability of a bill of lading cannot be put upon 
precisely the same footing as a bill of exchage. An advan
cer on a bill of lading should exercise reasonable diligence 
as regards the cargo it purports to represent.

The alleged usage of trade, imposing the obligations 
incurred under the first bill of lading upon the carrier who 
accepts a cargo carried to an intermediate port to forward 
to its final destination by an additional transit, so as to re
quire such ultimate carrier to procure the surrender of 
the original bill of lading to free himself from responsibility, 
could not alter the established significance of the docu
ments used, on the legal relations of the parties according 
to the facts of the case, or make liability depend upon 
obtaining the surrender of a document after it has exhaust
ed its efficiency and ceased to have any operation.—Doriok, 
Monk, Ramsay, Cross, Baby, JJ., 21 may 1884, The SI Law
rence and Chicago Forwarding Co. & The Mutton's Bank.

I. Q. B. 75.
Citations.— Williamson & Rhind 22 L. C. J. 166.

See CARRIER-PLEDGE—RAILWAY.

BON
See PRINCIPAL AND AGENT—PROMISSORY NOTE.

BONDS
See RAILWAY BONDS.

BOOK DEBTS
See INSOLVENCY-SALE.

BOOK KEEPER
See EVIDENCE.
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BORNAGE
I# Encroachment.—Lorsque le demandeur so plaint d’un 

empiètement et que le defendeur est en possession du ter
rain en question depuis Van et jour, la Courue peut décider 
s’il y a eu empiètement soit par le demandeur soit par le 
défendeur que par un bornage. — Mathieu, Wurtblb, Pag- 
nuelo, JJ., 30 avril 1891, St. Stephens Church vs Evans.

VII. 8. C. 255.
Citations.— Lap rade & Gauthier 1 KL 145. Mitliken & Bourget M /,. A*. 5 Qt 

U. 300. Qerbeau k Blais 7 Q. L. R. 13. Levesque k Me C ready 21 J. 70. The Ilar- 
bor Commissionnert of Montreal vs Hall 5 L.C.J. 155 Fournier k Lavoie 15 L.C J. 
270. Graham k Kemplag 16 L. C. J. 66. Fraser k Gagnon 4 Q. L. R. 381.

2. Property already bounded —Que lorsqu’une propriété 
a déjà été bornée, à frais commun, et du consentement des 
deux parties, lesquelles ont signé le procès verbal, l’une de 
ces parties ne pourra demander à son voisin un nouveau 
bornage sans alléguer des raisons sérieuses montrant l’insuf
fisance et l’irrégularité du premier. — Jetté, Buchanan, 
Lorangbr, JJ„ 30 déc. 1881, Nadeau vs St. Jacques.

I. 8. C. 302.
Citations.—C. P. C. 941—Merlin, Rép. vs Conclure—7 L. N. 114—46 V (Q) 

c. 16, s 57—1 Lepage, Lois des Bâtiments, 27, 29, 30—1 Fournvl, Du Voisinage 
233-7—Solon. De Servitudes, 320, 321, § 130—1 Demolombe, Des Servitudes, No. 
281.

3. Settling boundaries—Procedure—Costs. — In an action 
en bornage, the Superior Court cannot order a surveyor to 
place landmarks to define and separate the respective pro
perties of the parties without at the same time settling the 
boundary line between the properties and the points where 
the landmarks shall be placed. A surveyor appointed by 
the Court before the boundary line is settled is only an 
expert whose office is to report on the locality and indicate 
where, in his opinion, the boundary line should be drawn, 
for the guidance of the Court in settling the boundaries.

Under art. 504 C. C., not only the costs of settling the 
boundaries should be common to the parties, but also the 
costs of the suit when it is not contested. Only in case of 
contestation are the costs of the suit in the discretion of the 
Court. — Dorion, Tessier, Cross, Bossé, Doherty, JJ., 21 
may 1890, Desvoyeaux vs Tarte VI. Q B. 477.
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See EVIDENCE INJUNCTION.

BRIDGE
See MUNICIPAL LAW.

BREWER’S LICENSE
See CONSTITUTIONAL LAW.

BROKER
See GAMING CONTRACTS.

BUILDER

1. Acceptance of work----Que lorsqu'un entrepreneur
s’oblige de terminer et livrer une bâtisse au milieu de la 
saison d’été et que sans la faute du propriétaire, il ne la 
livre qu’au mois de novembre, le propriétaire, sur l'ordre de 
l'architecte qui déclare ne pouvoir recevoir cet ouvrage, vu 
la saison avancée, a droit de retenir entre ses mains, une 
somme suffisante, comme garantie jusqu’au printemps sui
vant, alors que l’architecte pourra recevoir l’ouvrage.

Que sous les circonstances ci-dessus relatées, si, au prin
temps l'ouvrage a besoin de réputations avant d’être accep
té, le propriétaire, après avoir mis les entrepreneurs eu 
demeure pourra faire faire ces réparations et les déduire du 
montant qu’il a gardé comme garantie.—Jbtté, J., 30 juin 
1888, Boismenu vu Curt et Marfpdttiers Ste-Cuntgonde.

IV. 8. C. 80.
Citations.—Lepage, Loii dei Bâtiment», vol. 2,p. 35 § III et note 8, fin du livre 

—Fremy-Ligneville, vol. I, p. 128, No. 118.

2. Responsibility of — Repairs to old house—Evidence__
Where a builder makes repairs to an old house, in order to 
hold him responsible under C. C. 1688, it must be shown 
that the deterioration or loss complained of arose from a 
detect in the repairs, or the omission of something which 
the repairer was bound to do.—Johnson, J., 30 junk 1887, 
Parent vs Durocher. Ill 8. C. 353.

Citations.—Wardlt k Bethune, 8 /,. C. .1. 289.

4
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See PRIVILEGES AND HYPOTHECS.

BUILDING SOCIETIES

1. Confiscation of Bhan-e—now made__The entry of the
word “ forfeited,” by the secretary of a building society, 
opposite the names of certain members in the books of the 
society, is not sufficient evidence that such members receiv
ed due notice that their shares would be forfeited if their 
arrears were not paid,—more especially where the entry 
was made long afler the date of such alleged notice.

Under C. 8. L. C. ch. 69, s. 15, confiscation of shares for 
non compliance with the rules of the building society, must 
be declared. Such declaration may be made by resolution 
of the board of the directors.

Where such confiscation has not been declared previous 
to the liquidation of the society, the liquidators have no 
authority to pronounce the confiscation.—Loranobr, J , 19 
January 1885, Higgins vs Power I. 8. 0. 268.

Citations.—Doran vs McNally M. L. R. 1 S. 0. 21—Robertson vs La Banque 
(Tffochelaya 4 L. N. 314 et 6 L. N. 307.

2, Liquidation—Resolution to wind up—Resolution can
celling resolution to wind up.—Thnt were a Building Society 
has passed a resolution to wind up and liquidate the busi
ness of the Society under R S. Q. 5455, and liquidators 
have been appointed to carry out and give effect to the 
resolution, and the liquidators have prepared a dividend 
sheet accordingly, the contract binding the members of the 
Society is by such entrance into liquidation dissolved, and 
cannot be resuscitated without the unanimous consent of its 
former members, and a resolution passed by a majority vote 
at a subsequent meeting, resolving that the Society shall 
continue its business, is null and of no effect. — Dorion, 
Tessier, Cross, Baby, Doherty, JJ., 21 may 1890, Lnrivée 
vs Société C. F de Construction de Montréal VI, Q. B. 464.

A by-law of a building society required that a sharehol
der should have satisfied all his obligations to the society 
before he should be at liberty to transfer his shares. P. a 
director, in contravention of the by-law, induced the secre
tary of the society to countersign a transfer of his shares to
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the Banque Ville Marie as collateral security for an amount 
he borrowed from the bank, and it was not. until P.’r assign
ment in insolvency that the other directors of the society 
know of the transfer to the bank At the time of his assign
ment P. was indebted to the society in a sum of $3,744, for 
which amount, under the by-law, his shares were charged 
as between P. and the society. The society immediately 
paid the bank the amount due by P. and took an assignment 
of the shares. The shares being worth more than the 
amount due to the bank, the curator to the insolvent estate 
of P. brought suit claiming the shares as forming part of 
the insolvents’ estate, and with the action tendered the 
amount due by P. to the bank. The society claimed that 
under the by-laws the shares were pledged to them for the 
whole amount of P.'s indebtedness to them. The Superior 
Court held that the payment by the society of the bank’s 
claim annulled the transfer made by P. in fraud of the 
society’s rights, and that the shares in question must bo 
held as having always boon charged under the by-law with 
the amount of P.’s indebtedness to the society, and that his 
creditors had only the same rights in respect of these shares 
as P. himself had when ho made the abandonment of his 
property, viz., to get the shares upon payment of P.’s indeb
tedness to the society. On appeal to Queen’s Bench ;

That the possession of the shares had passed from P. to 
the bank ; that the right to recover the shares from the bank 
on payment of its advances thereon, was vested in P. and 
passed to his creditors upon his insolvency ; and that after 
P.’s insolvency it was not competent for the society to ac
quire any privilege or pledge over the shares to the preju
dice of P.'s creditors by paying the claim of the bank.— 
Cross, Baby, Bossé, Dohbrty, JJ., 26 January 1891, Dave 
luy & Society C. F. de Construction de Montréal. (Reversed by 
Supreme Court 16 L. N. 166.) VII Q. B. 417.

See COMPANY CONSTITUTIONALITY OF CHARTER 
CORPORATION.

BUTCHER’S PRIVATE STALL
See MONTREAL.
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BY-LAW
See MUNICIPAL LAW.

CADASTRE
See SHERIFF'S SALK-rSEIGNIORY.

CAHIER DES C1IA HUES
See PROCEDURE.

CALLS ON SHARES
See CORPORATION.

CAPIAS

I — Action to account 
II —Affidavit

III. —Assignment by debtor in trust
IV. —Contestation of
V.-Damages.—settlement of debt without reserve

VI.—Deposit in lieu of bail—Agreement to give bail.— 
Conditional obligation.—Time of performance - 
default

VIL—Disposai, of movables by debtor. — Contestation of
DEBTOR’S BILAN

VIII.—Illegal arrest
IX.—Intend to defraud
X.-ISSURI) IN CASE PENDING BEFORE THE CIRCUIT COURT

* XL—Judicial abandonment —Effect ok —Imprisonment 
XII.—Liability of sureties

XIII. —Presumption of action of damages for illegal issue
of CAPIAS

XIV. —Secreting
XV.—security.—Condition

XVI.—Special bail under art. 824 O. P. 0.—Statement and 
declaration under 0. P. 766

XVII.—Ship captain leaving for Great Britain.—Fraudu
lent departure 

XVIII. -Suspension of payments

See PROCEDURE-SURETY.

le Action to account.—Qu’une personne qui a contre son 
agent une action en reddition de compte ne peut faire arrê
ter ce dernier sous capias, en ae basant sur la créance qui 
doit résulter en sa faveur de la dite reddition de compte.—
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Doherty, Papineau, Loranokr, JJ., 81 mai 1887, Gay et at 
vs Denar<1 III» 8. C. 125.

2. Affidavit.- Quo dans une requête en contestation d’un 
capias, le requérant ne peut invoquer que des moyens se 
rapportant h la fausseté ou à l'illégalité de l’affidavi* mais 
non ceux qui ont rapport »\ l'irrégularité de l'émanation du 
bref.—Taschereau, J., 18 mai 189 ), Cha/mt vs Porrkernn

VI, H. C. 326.
Que pour l’émanation d’un capias une déposition allé

guant que le demandeur recelait ses biens et était sur le 
point de quitter la province de Québec est insuffisante et 
tel capias peut être cassé sur requête.—Wurtele, J., 10 juin 
1890, Jilondin vs Desjardins VI, S. C. 283.

Que la Cour ne peut accorder au protonotaire ou à son 
député devant lequel un affidavit devant servir à l’émana
tion d'un capias ou d’une saisie-arrêt avant jugement est as
sermenté, et qui oublie de signer le jurat, la permission d’y 
apposer la signature après l'émanation et la signification du 
bref.—Wurtele, J., 9 juin 1890, Dubois vs Pcrsillier

VI, 8. C. 269.
Qu'il n’est pas nécessaire dans un affidavit pour capias, 

alléguant que le défendeur se cachait, recelait et avait recelé 
ses biens, dans le but de frauder ses créanciers, d’indiquer 
la manière dont le demandeur a été informé des faits de 
recel, ni de donner les noms des personnes qui auraient 
donné les informations, comme il est nécessaire au deman
deur de le faire dans l’affidavit pour l’émanation d'un capias 
pour cause de départ frauduleux de la province du Canada. 
—Taschereau, J., 19 mai 1890, Lachance vs Gauthier. (Con
firmed in Review, Mathieu, Davidson, Paonublo, JJ., 30 
juni 1890). VI, 8. C. 279.

In an affidavit for capias, it is not necessary to allege 
specially that the debt was contracted within the province ; 
but, in the present case, the receipt and fraudulent conver
sion of goods by the defendants, in Montreal, being alleged, 
a personal indebtedness here was sufficiently disclosed.

An appearance and fiat for the issue of a writ of capias 
are not essential where the issue of the writ is asked by the
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affidavit—Johnson, Jbtté, Davidson, JJ., 29 novemb. 1890, 
Hemken vs Layton. VII, 8. G. 418.

Citations.—Doulre vt McOinnit 6 L. V. J. 168.

3. Assignment by debtor in trust.—That where a creditor,
by filing his claim with the trustee lias acquiesced in a vo
luntary assignment in trust made by his debtor for the 
benefit of his creditors, such creditor is estopped from 
demanding that the debtor shall make a judicial abandon
ment ; and therefore is not entitled to obtain the issue of a 
writ of capias on the pretext that his debtor has refused to 
make a judicial abandonment.—Wurtblk, J., 23 junb 1890, 
Boston Woven Hose vs Fenwick. VI, 8. C. Î534.

(Affirming the judgment of Wurtele J. M. L. R. 6 8. G. 
234) That where a creditor, by filing his claim with the 
trustee and receiving dividend, has acquiesced in a volun
tary assignment in trust made by his debtor for the benefit 
of his creditors such creditor is estopped from demand
ing immediately after, that the debtor shall make a judicial 
abandonment ; and therefore he is not entitled to obtain 
the issue of a writ of capias on the ground that his debtor 
has refused to make a judicial abandonment.

An attorney ad litem, even when he holds power of 
attorney “ to take all such steps by legal proceedings or 
otherwise as he might think necessary ” is not authorized, 
under art. 798 C. C. P. to make the affidavit for capias, the 
44 legal attorney ” referred to in the article being not the 
procurator ad litem, but the procurator ad hoc negotium.— 
Johnson, JbttI, Tbllibr, JJ., 15 nov. 1890, Boston Woven 
Hose Go. vs Fenwick. VI, 8. C. 487.

4. Contestation of.-Qu’un défendeur arreté sous capias
peut, après avoir contesté le capias par requête avec des 
moyens au fond, demander sa libération par une autre re
quête alléguant des moyens suffisants de forme.—Mathieu, 
J , 7 mars 1885, Lefebvre vs Boudreau. II, S. C. 9.

5. Damages.—Settlement of debt without reserve.—Qu’un 
débiteur arrêté sous capias, qui règle avec son créancier 
pour le montant réclamé par l’action, sans se réserver spécia
lement son recours en dommage contre son créancier pour
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fausse arrestation, ne peut plus subséquemment poursuivre 
son créancier pour dommage ; le reçu accepté par le de
mandeur constituant un réglement final entre les parties.— 
Jette, J., 16 nov. 1889, Desaultl» m Filial fautl.

VI, S. C. 238.
(I. Deposit in lieu of bail. -Agreement to give bail—Condi

tional obligation. -Time of performance. Default.—T. being 
arrested upon a capias, gave the bail (Feb. 18 1888) requir
ed by art. 828 C. C. P. for his provisional discharge. The 
sureties, 4>y consent, deposited 1-00 with the prothonotary 
in place of a bond, the terras of the written consent being : 
“ Les parties consentent et acceptent le dépôt... poir payer 
le montant du jugement h intervenir sur la demande en 
capital, intérêt et frais, s’il ne donne pas cautions au désir de 
l’article 824 ou 826 C. P. C. le 1er mars 1888.” The contesta
tion of the capias was dismissed, Feb. 22 and on March 5, T. 
gave a notice that he would put in bail under art. 824 or 
825, and bail was given under art 825 C. C. P., by permis
sion of the Court, the rights of the parties being reserved. 
The plaintiff then attached the deposit in the hands of the 
prothonotary, for the costs on the contestation of the capias. 
On an intervention by the sureties, each claming half of the 
deposit :

(Tait J. dise.) That the date (1st March) mentioned in 
the consent, applied only to bail under art. 824 C. C. P. 
which must be given within eight days from the day fixed 
for the return of the writ ; and that T. having the right to 
put in bail under art. 825 C. C. P., at any time before judg
ment, the case did not come within art. 1068 C. C. ; nor 
under art. 1069 O. C., which applies to contracts of a com
mercial nature only. The intervention of the sureties was 
therefore maintained.—Johnson, Gill, Tait, JJ., 81 dbg. 
1889, Bourassa vs Thibaudeau. V, 8. C. 439.

Citations.—25 Demolombv, No». 330, 333, 339, 340, 343—17 Laurent No». 
68, 69.—C. C. art. 1082.—Mac Matter k Moffett M. L. R. 1 Q B. 387.

7. Disposal of movables by debtor. — Contestation of deb- 
tor’s bilan.-Qu’il y a lieu à capias contre un débiteur qui 
dispose de ses meubles à vil prix, pour argent comptant, à 
la veille de faire cession de biens et qui 11e rend pas compte 
du produit.
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Que le droit qu’ont lee créanciers de contester le bilan 
d’un failli, ne leur enlève pas celui d’avoir recours à la voie 
du capias s'il y a recel et dissipation frauduleuse de sa part. 
—Taschereau, J., 4 déc. 1889, Létnng rs Renaud

VI, S. C. 333.
8. Illegal arrest.—Qu’un huissier porteur d’un bref qui 

ordonne d’arrêter le défendeur dans le district de Montréal, 
ne peut faire légalement l’arrestation dans un autre district. 
—Matthieu, J., 7 mars 1885, Lefebiure vs Bourdeau

II,'S. C. 9.
9. Intent to defraud. - That when a debtor lias judicially

abandoned his property for the benefit of his creditors and 
after unsuccessfully endeavouring to secure employment and 
to earn a livelihood in this province, finally accepts a posi
tion abroad, intent to defraud is not to be presumed, from 
his intended departure and the capias under which he has 
been arrested should be quashed—Dblorimibr, J., 28 oct. 
1890, Shotton vs Lawson. VI, 8. C. 451,

10. Issued in case pending before the Circuit Court.—Que 
lorsqu’un demandeur dans une cause pendante devant la 
Gourde Circuit fait émaner, en Cour Supérieure, un bref de 
capias dans la meme cause, il ne lui suffit pas d’alléguer et 
de prouver qu’il a intenté une action contre le défendeur en 
Cour de Circuit et qu’elle y est pendante, mais il faut qu’il 
demande une condamnation contre ce même défendeur en 
Cour supérieure et qu’il prouve contre lui une créance suffi
sante pour justifier l’émission d’un bref de capias ad respon
dendum.—Taschereau, J., 14 nov. 1885, Chevalier vs King.

II, 8. C. 185.
11. Judicial abandonment. — Effect of. —Imprisonment. — 

That the effect of judicial abandonment made by a debtor 
imprisoned under a capias is to entitle the debtor to his 
liberation ; and where the abandonment on the contesta
tion thereof by the plaintiff, is declared fraudulent and 
insufficient, the Court has no power under the existing law, 
after the debtor has undergone the term of imprisonment 
not exceeding one year, to which he may be condemned 
under art. 776 C. P. C. to sanction this further detention
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under the capias until he discloses assets alleged to have 
been fraudulently secreted.—Johnson, Gill, Würtblb, JJ., 
31 oct. 1889, Ogilvie vs Faman. V, 8. C. 380.

12. Liability of sureties.—Que le fait d'un débiteur arrêté
sous capias ad respondendum de ne pas produire son bilan 
dans les trente jours du jugement et de ne pas se remettre 
sous la garde du shérif, ne rend pas ses cautions responsa
bles, à moins qu’il n’ait été requis de le faire par une ordon
nance du tribunal ou qu'il ait été condamné à être empri
sonné et ait fait défaut de se livrer.—Caron, J., 12 févribr 
1886, Leclerc vs Latour. II, 8. C. 102.

13. Prescription of action of damages for illegal issue of 
capias.—Que le fait reproché à un défendeur arrêté sur ca
pias constitue un délit.

Que l'action par laquelle le demandeur réclame du défen
deur des dommages intérêts pour arrestation illégale et 
emprisonnement en vertu d’un capias se prescrit par deux 
ans.

Cette prescription n’est pas interrompue seulement par 
l’émanation de l’action, mais par la signification effective 
de l’action avant l’expiration des deux ans qui suivent la 
date du jugement rejetant le capias.—Jetté, J., 18 octobrb 
1886, Mansfield vs Dodd. II, 8. C. 324.

14. Secreting.—Que la vente et l’enlèvement de ses effets
par le défendeur, le soir, à l’insu du demandeur et à son 
détriment, et son refus de payer le demandeur et de lui dire 
où il avait transporté ses dits effets constitue, à l’égard de 
ce dernier, un recel et une soustraction des biens du défen- 
nedr justifiant un recours par capias et saisie-arrêt quand 
même une partie du produit de la vente aurait été employée 
à payer une créance privilégiée.—Jette, J., 12 janv. 1885, 
St-Michel vs Vidler. I, 8. C. 163.

Que pour qu’il y ait lieu à 1 émanation d’un capias, il faut 
que le débiteur ait caché, cache ou soit sur le point de 
cacher ses propres biens ; qu’une personne arrêtée sur capias 
pour avoir caché des biens appartenant au créancier qui a 
fait émaner le capias, a droit, eu vertu de ce principe, de se
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faire libérer par une requête sommaire. — Doherty, Papi
neau, Loranoer, JJ., 81 MAI 1897, Bay vs Dr nard

III, S. C. 135.
(Affirming the decision of Brooks J.) :—That a debtor, 

who in April 1889, prepared and furnished to his principal 
creditors a detailed statement of his affairs showing a surplus 
of upward of $15,000, and who subsequently, iu October of 
the same year, made an abandonment of hie property, with 
a statement showing a deficit of $20,500, and who failed, at 
a meeting of his creditors to give a satisfactory explanation 
as to the discrepancy, may be arrested on capias for secretion, 
and he is bound to give reasonable explanation as to the 
difference exhibited by the statement, failing which, his 
petition for discharge will be rejected. — Gill, Wdrtrle, 
Tait, JJ., 11 dec. 1889, 7he Eastern Townshi/is Bank vs Pa
rent, Hart vs Parent V, 8. C. 388.

15. Security. —Condition.—Que lorsqu'une obligatiou est 
contractée sous la condition qu’un événement n'arrivera pas 
dans un temps, cette condition est accomplie, lorsque ce 
temps est expiré sans que cet événement soit arrivé.

Que l’obligation consentie avec condition résolutoire, dans 
un temps déterminé devient une obligation sans condition, 
lorsque le temps fixé est expiré sans l’avëuement de cette 
condition ;

Que lorsqu'un cautionnement est fourni, sous l’art. 828 du 
C. C. et que le délai fixé pour le renouveler suivant les arti
cles 824 et 825 du code est expiré sans que ce renouvelle
ment soft fait, la Cour ne peut permettre que ce cautionne
ment soit donné ; le délai dans ce cas n’étant pas un délai 
de procédure, mais faisant partie d’une véritable convention, 
avec condition résolutoire et qui est devenue pure et simple. 
—Mathieu, J., 21 mai 1890, Létung vs Renaud.

VI, 8. C. 193.
Citations. —6 Toulier 553.—Kutlan I J,- Villarguei,vo couJilion*, Nom.321 et 

322.—Duprai vi. Sauvé, 4 L. JV. 161 —Duquette vi Palenmtde, 4 L. N. 187.— 
liégin vs Bell, 8 L. C■ R. 138.—Torrance vt Oilmour, 2. L. C. R. 231.— Mue- 
Mailer à Moffatt, M. L. R. 1 Q. B. 387.—Lajoie vi Winning, 9 R. L. p. 48.— C. 
O. 1083, 1085, 1087.
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16. Special bail under C. C. P. 824—Statement ane decla
ration under C. C. P. 766.—(Approving Poulet v. Louuière 
6 Q. L. R. 314). That a defendant who has given special 
bail under C. C. P. 824, is not bound to file a statement and 
make the declaration mentioned in articles 764-766 C. C. P.

The defendant in this cause, not being bound by law to 
file such statement, could not be in contempt for failing to do 
so. — Monk, Ramsay, Tkssibr, Cross, Baby, JJ, 30 junk 
1886, Vineberg df Ramson. II, Q. B. 345.

17. Ship captain leaving for Great Britain. - Fraudulent 
departure—The simple tact that the defendant is leaving the 
country without paying a debt does not constitute by itself 
a fraud on the part of the debtor, and it is necessary to 
prove an intent to defraud in order to maintain a capias.— 
Loranobr, J., 27 JULY 1891, Tremblay vs Graham.

VII, 8. C. 374.
Citations.—BurtubUi & Bourret, 23 L. C. J. 130.—Caffrey k Light hall, 4 L. 

N. 282 -Shaw k MacKftmr, 6, 8. O. J? 181.

18. Suspension of payment. — Que pour qu’un capias puisse
émaner contre un commerçant, qui a cessé ses paiements, il 
faut une suspension générale de paiements, et non pas seule
ment le défaut de la part du commerçant de payer une cer
taine dette, surtout lorsque l'affidavit énonce que le défen
deur a contesté devoir cette dette.—Wurtblr, J., 16 juin 
1890, Herman et al. vt Lewis et al. VI, 8. C. 5508.

CARRIER

I.—Bill op lading.—Place op destination or goods beyond
CARRIRRS’S ROUTE.

II,—Conditions op bill of lading.
Ill —Custody of baggage after arrival at place op desti

nation.—Responsibility Burden of proof.—Evidence 
op value.

IV.—Goods refused by consignee.—Sale by carrier.
V. —Injury to passfngbr.
VI. —Lien for freight.

VII —Loss ok goods —Responsibility —Evidence.
VIII.—Negligence — Presumption —Bill of lading.—Excep

tion —Evidence.—onus probandi.
IX.—Responsibility for baggage.

See BILL OF LADING RAILWAY SHIPPING.
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1. Bill of lading.—Place of destination of goods beyond car
rier’s route.—Where the place of destination of goods is 
beyond the carrier's route, and he receives the goods under a 
bill of lading to the terminus of his route, and carries them 
safely to that point, to which alone he received the freight 
the fact that at the request of the shipper he undertook to 
deliver the goods to another carrier to complete the trans
portation does not make the first carrier responsible for the 
delivery of the goods at the place of destination.—Dorion, 
Baby, Cross, Doherty, Tait, JJ., 24 January 1891, Jeffrey 
& The Canada Shi/iping. VII, Q. B. 1.

Citations. — Mutchamp A Lancaster Ry. 8 M. A W. 421. — Hylton A Mid
land Ry. 28, L. J. Etch. 386—Bristol Ry v. Collins, 29 L. J Ezch 41—Crouch 
vs London Ry. 23 J. C- P. 73.— Wilhy v. Cornwall Ry. 17 L. J Ezch. 181 — 
Zinz vs S. E Ry Co., 42 Q. B. & 3d —Kent vs Jf Ry. Co. f R 10 Q B. I—Hut- 
chinson, on Carriers, 116 § 146-162.

2. Condition of bill of lading.—The railway company, 
defendant, received a case of goods from the plaintiff’s 
agent at Winnipeg, consigned to the plaintiff at Montreal, 
and issued a bill of lading, among the conditions of which 
were that the company would not be responsible for loss by 
fire, or while the goods were not on the defendant's railway. 
The plaintiff’s agent at Winnipeg signed a shipping bill 
requesting the company to receive the goods on these con
ditions. The goods were destroyed by fire on a steamer 
running from Port Arthur through Lake Superior, a route 
connecting two portions of the defendant’s railway, but the 
steamer was not under the defendant’s control.

Held.—That the conditions were reasonable, and that 
the plaintiff bad sufficient notice and was bound thereby, 
and the company were relieved from responsibility, in the 
absence of any averment or proof that the lose was caused 
by the fault of the carrier (defendant) or of those for whom 
he wns responsible.—Johnson, J., 28 fbbuary 1885, Dionne 
el vit ». The Canadian Pacific Railway Co I, 8. C. 168.

3. custody of baggage after arrival at plaoe of destina
tion. —Responsibility.—Burden of proof.—Bvidenoeof value.— 
A carrier who retains the custody of the baggage after it bus 
reached the place of destination, and deposits it in a room
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Resigned to unclaimed baggage, is responsible for the safe
keeping and is bound to deliver the thing or pay its value 
unless delivery has become impossible without his act or 
fault.

The burden of proving that the loss or destruction of the 
thing has occurred without his act or fault is on the carrier, 
the presumption being that he is in fault if he fails to 
deliver the thing. Hence if no explanation be given of the 
disaperance of baggage before delivery, the carrier is liable 
for the value.

Proof may be made by the plaintiff's oath of the value 
of the baggage lost or destroyed while in the custody of 
the carrier after arrival at place of destination.—Paonuelo, 
J., 28 February 1891, Pelland et vir is Vie C P R (Con
firmed in Appeal I R. O. Q. B. 811) VII. 8. C. 131.

Citations.—Polher-DtpSt, Xoi SI, 76, 76, n.—Ca<tvaU*der e. O. T R Co- 
9 L. C. R. 169.—27 Laurent, No. 162.—Merlin, Que», de Droit v» Dépôt, n(cet- 
taire.— Daviton v. Canada Shipping Co. M. L R. 6 8. C. 388. — Provencher v. 
C. P. R M. L. R 5 S C. 9.—C. C. 1064, 1802, 1071,1200, 1675, 1815.

4. Goods refused by consignee-sale by carrier.—Where 
the consignee refuses to accept goods from the carrier at 
the place of delivery, the carrier is not justified in selling the 
same by private sale without notice to the consignor or 
consignee ; and a pretended authorization to sell by the 
consignee who has refused to accept the goods is without 
effect. The consignor in such case is entitled to recover 
the value of the goods, less freight and storage.—Tait, J., 
80 OCTOBER 1891, Cottingham vs The O T. R Co.

VII. 8. C. 385.
5. Injury to passenger.—That a company engaged in the

conveyance of passengers is responsible for injuries sustained 
by a passenger while being carried in the company's vehicle, 
unless it be proved by the company that it was impossible 
tor them to prevent the accident.—Dorion, More, Cross, 
Baby, JJ., 26 may 1886, Vie Montreal City Passenger Ry. 
Co. & Irwin II. Q. B. 308.

Citations — Pothier, Louage, No 193—Nouv. Deniiart, t-o Délit, p. 161 No 2.

6. Lien for freight.—Qu'un voiturier qui transporte du 
bois dans son chaland, a droit de rétention tant qu’il n’a
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pas été payé 4e son prix de transport, et il conserve ce pri
vilège même après qu'il a déchargé le bois et l'a mis sur les 
quais.—Mathieu, J., 18 suas 1889, Varient vs Rasamy.

V, 8. C. 133.
7. Loss of goods—Responsibility—Bvidenoe.—Qu’un voi

turier est responsable des avaries et dommages que souffrent 
les marchandises confiées à ses soins, lorsqu’il ne peut prou
ver qu’ils sont imputables à force majeure.

Que la preuve de la force majeure et celle du vice de la 
chose même, si le voiturier l’invoque, incombe à ce dernier.

Qu’un voiturier qui fait un contrat pour transporter des 
marchandises à un endroit éloigné et qui en reçoit le prix, 
est responsable de ces marchandises jusqu'au lieu de leur 
destination, nonobstant qu’à moitié chemin, il aurait délivré 
ces effets à un autre voiturier |K>ur les rendre au lieu con
venu, du consentement du propriétaire—Tessier, Cross, 
Church, Doherty, JJ., 19 janvier 1889, Ouimet & The 
Canadian Exprès» Co. V, Q. B. 393,

Citations.—Allen v. Woodward 1 L. H. 458.— Hutchineon on Carrière p. 111 
t 145, 146, p. 187, $ 335, 336 Gould v. Hill § 237 —Angell, on Carrier», ch. 6, 
p. 367, $ 281/ $ 240, p. m.-Marcad/ »ou» fart. 1786, II—Grand Trunk v» 
Atwater 18 L. C. J. 53.—Montpellier, Cane 18 juin 1833,5. V 33-1-705 -5 V. 29- 
1-163; Parie, juillet 1834—5. V 55-3-61.

8« Negligence—Presumption —Bill of lading—Exception— 
Evidence—Onus probandi.—It is sufficient for the shipper to 
prove the reception of the goods by the carrier, and that 
they have not been delivered to the consignee, to place 
upon the carrier the burden of proving that the lose was 
caused by a fortuitous event or irresistible force, or has 
arisen from a defect in the goods or thing itself.

The fact that the bill of lading contained a clause exempt
ing the carrier from responsiblity for “ the acts of God, the 
Queen’s enemies, fire, and all and every the dangers of the 
seas, rivers and navigation of whatsoever nature and kind," 
does not necessarily cast the burden of proof on the plaintiff, 
—so far at least, as to oblige him to make proof of the 
carrier’s negligence by his evidence in chief.

The exception “ dangers and accidents of the seas, rivers 
and navigation of whatsoever nature and kind,” covers
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only euch losses as are of an extraordinary nature, or arise 
from some irresistible force which cannot be guarded 
against by the ordinary exertion of human skill and pru
dence.

The sinking of a steamer at the entrance to a canal, on a 
calm clear night, was not euch an accident.—Dorion, 
Tessier, Cross, Baby, Boss*, JJ., 23 September 1889, G'ie Je 
Navigation R. & O. & Fortier. V, Q. B. 284,

Citations.—Anpelt, on Comers, Not. 268, 473, 276, 64, 202 mil, (a) 669, 166, 
168, ISO.—Troplong, Louage, No. 942—Sirey C. da com. art. 103— Dimot vt 
O. P. K. M. L. it. I S O. p. 168—Dohton A O T. R 3 R. A. m—Angell on 
Corners, So edit. p. 419—Story on Badmente, 9e edit. p. 602 el 629—2 Oroenteaf, 
on Evidence, p. 192, 193—26 Laurent, 682 et 623— Hutch,neon on Carrion. 140— 
Angelt 166 el 160.

9. Responsibility for baggage.—Qu’une compagnie voitu- 
rière est responsable de la perte de la valise de l’un de ses 
passagers, laissée sous sa garde, dans un de ses hangars à 
bagage, pour être examinée par les officiers de la douane.

Que, dans ce cas, la valeur du contenu de la valise peut 
être établie par le serment du demandeur, qui peut y inclure 
les effets appartenant à sa femme. — Paonublo, J„ 80 mai 
1890, Davitlwn n The Canada Shi/tping Co (Confirmed in 
appeal 1 R. O. Q. B. 298 ) VI, 8. C. 388.

CARTER
Ses MASTER AND SERVANT.

CASHIER 
See BANK PRINCIPAL AND AGENT

CATTLE (IVARl)S
See KAIWAY.

CAUSE OF ACTION

Le défendeur fit, du district de Kamouraska, application 
h une compagnie incorporée, à Montréal, pour des parte qui 
lui furent accordées par les directeurs, k cette dernière place. 
Plus tard, il fut poursuivi pour des versements sur ces parte. 
L’action fut intentée à Montréal et signifiée au défendeur 
dans le district d’Ottawa oh il était domicilié.
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Que toute la cause d'action n’ayant pas originé dans le 
district de Montréal, le consentement du défendeur à pren
dre les dites parts ayant été donné dans un autre district, 
la Cour, siégeant à Montréal, n’avait pas de juridiction.— 
Sicottr, Jrttè, Mathibu, JJ., 31 mai 1885, Ross vs Rouleau

I, S. C. 424.
Citations.—National Int. Co. vt Paige, 2 L. N. 93—Archambault vt Bolduc. 

2 Q B. D. 110—Séntcal ». Chenevert, 12 L. C. R. 145, Oault va Bertrand, 24 L. O. 
J. 9— Warren va Kay, 6 L. C. R■ 492—Jackion va Coxworthy 12 L. C. R. 416— 
Oault va Wright, 13 L. O. J. 60—Connolly va Braaaney, 1 Rap. J. de Québec 240.

See JURISDICTION PROCEDURE.

CERTIORARI

1. Qu’un jugement rendu par la Cour du Recorder, renvo
yant une défense en droit, n’est pas susceptible d’appel par 
certiorari.—Loranoer, J , 28 nov. 1884, Beaudry us Cité de 
Montréal. I* S. C. 237.

2. Que l’opposant à une saisie n'est pas tenu de procéder le 
jour du rapport de l’opposition à la Cour îles Commissaires 
et que le renvoi de l'opposition, le jour qu’elle est rapportée, 
faute par l'opposant de procéder, constitue un excès de pou
voir et donne lieu à l’émanation du certiorari.—Paonublo, 
J., 14 nov 1889, Ex jmrte Senécal A Commissaires, etc.

V, 8. C. 412.
3. Qu’il n’y a lieu à l'émanation d’un bref de certiorari que 

lorsqu’il y a excès, ou défaut de juridiction, ou lorsque la 
procédure contient de graves informalités et qu’il y a lieu de 
croire que justice n'a pas été rendue ; mais ce bref ne peut 
être maintenu lorsque l’on se plaint que du mal jugé du 
juge.—Mathieu, J , 18 juin 1889, Valois vs Muir.

VI, 8. C. 212.
See PROCEDURE.

CESSION DE BIENS
See RAILWAY.

CHARITABLE INSTITUTION
See TAXATION.
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CHARTER PARTY
ee SHIPPING.

CHEMIST
See RESPONSIBILITY.

CHEQUE

1, Action on cheque.—Consideration — Burden of proof.—
That a cheque which does not show consideration on its 
face is not conclusive evidence of a debt due from the 
drawer to the payee, but the plaintif! must make proof of 
the consideration for which it was given. In the present 
case, such proof was found in the allegations of the plea, 
and the promises of defendant to pay.—Johnson, J., 15 dec. 
1888, Dufresne vs St-Louis IV, S. C. 310.

2. Cheque payable to bearer.—Endorsement for deposit— 
Negotiability—Payment by one bank of cheque drawn on 
another bank.—Good faith.—The liquidation of the Exchan
ge Bank handed to V., their accountant and confidential 
clerk, a cheque drawn by one of their debtors, on the Peo
ple’s Bank, payable to “ Archibald Campbell, Frederick B. 
Mathews and Isaac H. Stearns, liquidators, or bearer ” and 
endorsed by the three liquidators “ For deposit to credit of 
the liquidators Exchange Bank of Canada ” The Quebec 
Bank at the time received deposits from the liquidators in 
a regular deposit account, and also assisted them in the 
redemption of circulation of the insolvent bank by purchas
ing the bills of the latter, which were afterwards redeemed 
by liquidators.

V. instead of making the deposit as instructed, presented 
the cheque to the paying teller of the Quebec Bank, who 
had shortly before requested V. to redeem some of their 
circulation and received the amount in Exchange Bank 
bills which he appropriated to hie own use. The teller of 
the Quebec Bank did not notice the restrictive endorsement 
and paid the cheque in good faith to V.

That a cheque payable to certain person or bearer is equi
valent to a cheque payable simply to bearer.

6
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That the negociability of such a cheque cannot be res
tricted by endorsement and the bearer thereof has a suffi
cient title to demand and receive payment thereof.

That even if the payment by one bank of a cheque drawn 
on another bank may at first eight seem irregular, still 
under the circumstances of this case, as the cheque had been 
paid in good faith, in ignorance of the endorsement to the 
trusted employee of the liquidators of the plaintiff bank, 
and for the purpose of redeeming its circulation, the pay
ment made to V. discharged the defendant bank—Jetts, 
J., 12 feb. 1890, The Exchange Bank vs the Quebec Bank.

VI, 8. C. 10.
See BANK.

CHILD
See SUCCESSION.

CHOSE JUGÉE

1. That where an action between the same parties and for 
the same object was dismissed “ sauf recoure ” and this 
judgment was acquiesced in by the defendant, the latter 
could not plead chose jugée to an action subsequently insti
tuted by the same plaintiff for the same claim .1 kit6, J.,
17 nov. 1887, Wullbridge os Farwetl (Vide 6 M. L. R. Q. 
B. 77.) Ill, 8. 0. 238.

2. That an interlocutory judgment declaring a saisie arrêt 
tenante until final judgment has not the force of chose jugée 
between the parties as to the validity of the saise-arret.— 
Papineau, J., 81 mat 1881, Beauvais el at vs Leroux ÿç la 
Com/ngnie des Moulins d Coton de V Huit n. II, 8. C. 491.

3. A judgment obtained against a tenant by default in a 
case of saisie gagerie declaring the seizure good is not chose 
jugée against him as to the ownership of the efteots seized, 
in a capias case in which he is accused of fraudulently se
creting such effects ; and it is competent for him to prove 
that they are the property of his wife. — Jett6, Wurtelb, 
Tait, JJ., 81 march 1887, Morris os Wilson III, 8. 0. 470.

4. The exception of chose jugée cannot be pleaded where 
the conclusions of the second action are materially different
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from those of the first. And so, where by the first action 
the plaintiff sought to exercise a right of redemption with
out complying with the conditions agreed on, it was held 
that the dismissal of such action was not chose jugée as 
regards an action brought subsequently, offering to comply 
with the conditions.—Dorion, Tessier, Cross, Baby, JJ., 81 
dxo. 1886, Léger & Fournier. (Affirmed by Supreme Court 
14 8. O. R. 814.) HI, Q. B. 124.

CHURCH 
See EXEMPTION FROM TAXES.

CHURCHWARDEN 
See FABRIQUE.

CIRCUIT COURT
See PROHIBITION.

CIRCUS

Qu’au cirque “ dans le sens de la toi " consiste en specta
cles équestres donné dans des enceintes circulaires ; et qu'une 
représentation d’exercices accrobatiques de danses et exerci
ces corporels sans écuyers ou chevaux n’est pas un cirque. 
—Loranuer, J., 4 sept. 1886, Sparrow A Demoyert.

H, 8. C. 273.

CITY OF MONTREAL
See MONTREAL.

CLERK AUTHORITY OF
Que le commis n’est pas un serviteur dans le sens du ré

glement de la cité de Montréal concernant les maîtres et 
les apprentis et serviteurs. — Doherty, J., 12 mars 1884, 
Marlin e« Demontigny I, 8. 0. 260.

COLLATERAL SECURITY
See BANKS AND BANKING.—INSOLVENCY.—SALE.

COLLECTION ROLL
See MUNICIPAL LAW.
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COLLOCATION
See INSOLVENCY.

COMMENCEMENT OF PROOF
See EVIDENCE—JUDICIAL ADMISSION.

COMMERCIAL CORPORATIONS TAX ON

That the Act 45 Viet. (Q.) c. 22, applies only to commer
cial corporations; and that persons associated as underwriters, 
but nqt incorporated, are not subject to the taxes imposed
by the Statute in question__Johnson, J , 30 November 18 -8,
Lambe vs Allan. IV. S. C. 394.

Affirming the judgment of Johnson, J. M. L. R. 4 S. C. 
894. That the Act 46 Viet. (Q.) c 22, applies only to com
mercial corporations ; and that persons associated as under
writers, but not incorporated, are not subject to the taxes 
imposed by the Act in question.—Dorion, Tessier, BossS, 
Doherty, JJ., Lambe vs Allan. 22 nov. 1890. VI. Q. B. 363.

COMMERCIAL MATTER
See PARTNERSHIP.

COMMERCIAL TRAVELLER
See PRIVILEGES AND HYPOTHECS SALE

COMMISSIONNER’S COURT
1. Que pour enlever à une cour sa juridiction, il faut une 

loi expresse et formelle.
Qu’une cour des Commisaires créée pour une paroisse 

conserve sa juridiction, lorsque subséquemment le territoire 
de la paroisse est érigé en municipalité de village ou de 
ville ; et que les personnes assignées devant cette Cour 
peuvent être décrites, comme étant du dit village ou de la 
dite ville—Mathieu, J., 9 JUIN 1885, ex Parte Lettonne vs 
Dori H, 8. C. 446.

Citations.—Sir oit vt Quimond, Il R. L. 230—Bergevin vt Rouleau, 23 L. C. J. 
179—Simon ! vt Corp. Conté Montmorency, 8 R. L. 546—1 Dtllon, on Corpora
tion, § 52—Grant, on Corporation, p. 2\—Arnold t, Laivt of Municipal Corpora-
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8. Que lorsqu’une partie du territoire d'une paroisse, où 
est établie une Cour des Commissaires, est érigée en ville, le 
fait de cette incorporation en ville n’enléve pas à la Cour sa 
juridiction ni sur la paroisse ni sur la ville.—Jbtt8, J., 22 
septembre 1885. Lemieux 4 la Cour du Commissaires de la 
paroisse de Longueuil 4 Viger 4 la Compagnie d'Assurance 
du Citoyens 4 Lttoumeau. I> 8. C. 497.

COMMITMENT 

See EXTRADITION.

COMMON CARRIER 
See RAILWAY.

COMMUNITY

I,—Concealing property or
II —Continuation or—I emand roR—P»esc ription-Improve

ments
III—Voluni airy Licitation 

See DONATION HUSBAND AND WIFE.

1, concealing property of.—Que la pénalité que la loi im
pose contre celui qui a diverti ou recelé quelques effets de 
la communauté conjugale, ne s’applique qu’aux meubles, et 
non aux immeubles de la communauté—Wvrtelb, J., 28 
mars 1888, Oaudry rt Qaudry IV, 8. C. 47.

8. Continuation of—Demand for—Prescription—Improve
ments.—Where a community existed between husband and 
wife, and there was one child, issue of the marriage, and 
the wife dying intestate, the surviving consort failed to 
have an inventory made of the common property, and (the 
child being then a minor) married a second time without 
marriage contract—that in the absence of any demand on the 
part of the minor for a continued community, a tripartite 
community did not exist between the surviving consort, his 
second wile, and the child of the first marriage.—Cross, 
Baby, Church, Doherty, 22 December 1887, Beckett 4 The 
Mert Hants Bank of Canada. Ill, Q. B. 381.
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CiTATiONB.—Bouraua vi Lacerte, 10 Q. L. R. 118—MourIon, Code Nap. art. 
1442, Lamoignon, Arriti, Tit. 33 art. 1—MalevilU tur. 1442, C. N. vol. 3 p. 215 
—2 Prévoit de la Jaunit, No. 373—Merlin, Rep de Juriip. vol. 6 p. 177 —de 
Ferrieie, vol. 3 p. 539, No. 7 ; P. 543, Not. 21, 23, 24, 25 et 26, p. 146, Not 32 
et 36—Chabot, QueHiont Traniitoirei tur Code Civil vol. I p. 119—R> nuston, 
Communauté, p. 530, Ntt. 9 H 10 et 626, No. 1 —Merlin, Queit de Droit, vol. IV 
pp. 207 et 208 Rep. de Juriip. vol. VIp. 171 $ 1.

(Following Beckett & Moleon’e Bank of Canada M. L. R. 
8 Q. B. 881). Where a community existed between husband 
and wile, and there was one child, issue of the marriage, 
and the husband dying, the surviving consort failed to have 
an inventory made of the common property, and (the child 
being dead a minor)—the surviving consort married a 
second time without marriage contract, that in the absence 
of any demand, on the part of the minor, for a continued 
community, a tripartite community did not exist between 
the surviving consort, her second husband, and the child 
of the first marriage ; and an action made by the child 45 
years after the dissolution of the first community has no 
effect

The claim of revenues of an immovable illegally possessed 
by the child is prescribed by five years.

The possessor has no claim for a holding erected by him 
which was not a necessary improvement, and which no 
longer exists, having been burned and the amount insured 
thereon paid to him. — Johnson, Wurtele, Ouimet, JJ., 
80 December 1890, Spooner os Pierson. VII, 8. C. 315.

Citation».—Merlin Rrp.de Juriip. vol. 6, p. 177—De Ferrière, Coutume de 
Par it, vol. 3, p. 646, Not. 35 et 36—Renuuon, Communauté, p. 630, Not 9, 10 et 
526, Ouyot, vol 4,p. 685—Bouraua * Lacerte, vol 10 Q. L. R. p. \ \8—Becket 
k Banque dei Marchande, M. L. R. 3 Q. B. 381.—Pothier, Communauté, No 800.

3. Voluntary Licitation.—Que dans le cas où un père 
possède par indivis avec ses enfants des immeubles dont il 
est propriétaire pour moitié, et les enfants pour l'autre moi
tié, comme représentant leur mère, la licitation volontaire, 
autorisée par justice en ce qui regarde les mineure, est un 
véritable partage et en a tous les effets.

Que sous ces circonstances si le père achète directement 
ou par personne interposée, il sera censé avoir toujours été 
propriétaire des immeubles, et, par suite, ces biens ne seront
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pas tombée dans la communauté de biens qu il aura créée en 
se remariant en secondes noces, mais lui seront restés 
propres.—Mathieu, J., 8 octobre 1887, Dufort vs Ckicoine

III, 8, G. 811.

COMPANY

I.—Action against directors Dividends
II —Authority of manaoino dikéctor

III —Building 8ocibty—Interest
IV.—Directors — Liability of—Mandate — Bank—Action of

SHAREHOLDERS AGAINST DIRECTORS —PRESCRIPTION-LITI
GIOUS rights—Responsibility for acte of employees

V.—En DÉCONFITURE- MIGHT TO SUE
VI.—Land and loan company — Purchase of speculative 

CLAIM
VII —Quorum of directors

VIII —Proceedings against after order of liquidation
IX —Reduction of capital stock
X —Rights of creditors

XI.—Shareholder

See CORPORATION-INSOLVENCY-PRINCIPAL AND 
AGENT-RAILWAY.

1, Action against directors.—Qu’une corporation ne peut, 
pour déclarer un dividende, prendre en considération, la 
plus value, ou accroissement en valeur de ses immeubles et 
de son matériel durant l’année, car, ce serait le mettre en 
danger, en l’escomptant, mais elle peut justifier un dividende 
sur un fonds dit “ de reconstruction ” fait et accumulé à 
môme les profits annuels, quoique ce fonds soit destiné au 
renouvellement du matériel.

Que quoique les créanciers d’une compagnie incorporée et 
les tiers soient recevables à se plaindre que les directeurs aient 
payé des dividendes fictifs en augmentant la valeur réelle 
des biens de la compagnie, les actionnaires qui ont assisté 
aux assemblées annuelles et autorisé ces dividendes après 
avoir pris communication des états et inventaires soumis 
par les directeurs, sont non recevables à prétendre que le 
paiement de ces dividendes les a trompés sur l'état de la 
compagnie ; que les actionnaires qui n’ont pas assisté à ces 
assemblés ne sont non plus recevables, parce qu’ils pouvaient



58 COMPANY

y assister et se renseigner comme les autres, et qu’ils doi
vent s’imputer leur négligence.

Que l'action qu’ont les actionnaires d’une compagnie in
corporée contre les directeurs pour mauvaise administration 
des affaires de la corporation est une action commune résul
tant des rapports de mandant à mandataires ; et que cette 
action est anéantie par la sanction de l'administration des 
directeurs donnée par les actionnaires.—Paonuelo, J., 24 
février 1890, Banque it Epargnes vs Geddes. VI, S. C.343.

3. Authority of managing director.—Unlawful acts of 
the managing director of a company, designed to bring 
about the ruin of a copartnership firm, do not bind the 
company or make it responsible for damages, unless approv
ed or ratified by the company.—Davidson, J., 15 November 
1887, Burp vs Corriveau Silk Mills. Ill, 8. C. 318.

3. Building Society—Interest.—Que le statut qui régit les 
compagnies de société de construction ne permet pas d’exi
ger l’intérêt sur les parts non payées.—Taschereau, J., 9 
mars 1889, Hughes vs Cie. des Villas du Cap Gibraltar.

V, 8. C. 139.
4. Directors — Liability of Mandate — Bank — Action of 

shareholders against directors—Prescription—Litigious rights 
—Responsibility for acts of employees.—The action of a 
shareholder of a Bank against the directors to recover the 
loss occasionned by their gross negligence and mismanage
ment, being the action of mandate, is prescribed only by 
thirty years.

The action against the directors for maladministration 
appertains to the corporation, but in default of suit by the 
corporation it is competent to a shareholder to institute it.

Where several shareholders assign their claims to one 
of their number, not selling them to him, but constituting 
him procurator in rem suam, the defence of litigious rights 
cannot be pleaded, this form of association ad litem, i. e. the 
joinder of several creditors to bring a joint action against 
the same defendant, being recognized by the civil law.

Directors of a corporation are bound to exercise the care 
of a prudent administrator in the management of its business.
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Such acts ae allowing overdrafts by insolvent persons with
out proper security, the impairment of the capital of a bank 
by the payment of the unearned dividends, the furnishing 
of false and deceptive statements to the Government, the ex
penditure of the funds of the Bank in illegal purchasing of its 
own shares, arc acts of gross mismanagement amounting to 
dol, and render the directors personnally liable, jointly and 
severally, for losses sustained by the shareholders by reason 
thereof.

Directors cannot divest themselves of their personal res
ponsibility. While they are at liberty to employ such 
assistants as may be required to carry on the business of the 
corporation, they are nevertheless responsible for the fault 
and misconduct of the employees appointed by them, unless 
the injurious acts complained of be such as could not have 
been prevented by the exercise of reasonable diligence on 
their part.—Pagnuelo, J., 18 December 1890, McDonald vs 
Rankin VII. 8. C. 44.

ClTATiosi.—Sourdat, ReeponeoUlill. V. 2 6 1127, 376, 1166, 1267, 1163 A 1201 
—C 0. 1710, 1063.— Vavaeoenr, SociHCe Commercial", VI No. Ul—Troplong, 
Mondai, Not. 37. 737 el 738—Smith, Law of Negligence, No. 160—Wharton, on 
Negligence, litre It, No. 610.—Moree, on Banking, 2nd edit.p. 134.

S. En déconfiture—Right to sue.—Qu’une compagnie in
corporée ne peut poursuivre un de ses actionnaires pour le 
montant ou partie du montant qu’il a souscrit dans le fonde 
capital, sans avoir été dûment et préalablement autorisée à 
le faire.

Que quoi qu’une compagnie incorporée tombée dans un 
état complet de désorganisation et de déconfiture conserve 
toujours, tant que la corporation n'est pas éteinte, son exis
tence légale, néanmoins elle ne peut poursuivre comme 
susdit sans être dûment et régulièrement autorisée.—Tas
chereau, J., 9 mars 1889, Cie du Cap Gibraltar vt Lalande.

V. S. C. 127.
0. Land and loan company—Purchase af speculative claim. 

—That a company incorporated as a land and loan company 
cannot lawfully purchase or deal claims of the above na
ture.— Davidson, J., 19 dec. 1889, Land & Loan Co. vs 
Fraser. V. 8. C. 392.
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7. Quorum of directors.—Where the quorum of directors 
of a railway company was fixed at three, by special statut
ory provision and the company was subsequently amal
gamated with another company, and it was provided by 
the Act of amalgamation that the board of directors of the 
amalgamated company, should not be less than five, nor 
more than seven directors (without expressly changing or 
regulating the quorum), that the original revision making 
three directors a quorum continued in force. — Dorion, 
Tkbsier, Cross, Bast, JJ , Fairbanks 4 O'Hn! lor an.

IV. Q. B. 163.
8. Proceedings against after order of liquidation.—Under 

section 20 of said Act, when a winding up order has been 
made, no proceeding can be taken against the company 
without the permission of the Court, and therefore in the 
present case the immovables of the company could not be 
sold in ordinary course for school taxes without such per
mission.— Dorion, Tkssibr, Cross, Bart, JJ., 22 feb. 1887, 
Commissaires Ecoles Hochelaga & Montreal Abbattoirs.

III. Q. B. 116.
9. Reduction of capital stock. — Where the Act incorpo

rating a company provided that the capital stock should 
be 8600,000, and that the company might commence business 
when that amount should have been subscribed and one- 
third of it paid in : that a resolution whereby the directors 
pretended to reduce the capital stock to a less amount than 
$600,000 was ultra vires and null and void.—Paonuelo, J , 8 
fee. 1890, Molsons Bank vt Stoddart. VI, 8. C. 18.

Citations.—Hudim Colton Co. ot Canada Shipping Co. 13 8. C. R. 40», 

lo. Rights of creditors. -Que quelque soit l’état de désor
ganisation dans lequel une compagnie incorporée est tombée, 
les créanciers de cette compagnie peuvent toujours exercer 
leurs droits contre elle et ses actionnaires ;

Que les actionnaires ne sont pas par le seul fait de la dé
sorganisation et de la déconfiture de la compagnie déchar
gée de leurs obligations de payer le montant ou la balance 
de leurs actions dans le fonds capital —Taschereau, J., 9 
mars 1889, Hughes vs Cie des Villas du Cap Gibraltar

V, 8. C. 189.
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11. Shareholder.—A shareholder of a company is not 
entitled to exercise the rights of the company in hie own 
name and cannot oppose the sale of an immovable belong
ing to the company.

A promise of retrocession by the majority of the share
holders of a company is null, the company alone having the 
power to make such an agreement—Lacoste, Bast, Bossé, 
Wurtxlb, JJ.,27 NOV. 1891, McNaughton & Exchange Bank.

VII, Q. B. 180.

COMPENSATION

I.—Claim for board.
II.—Damages.

Ill —Debt not claire et liquide.
IV. —Insolvency.
V. —Where notes was to be given fob oontea account.

See ACTION QUI TAM-INSOLVENCY-LIBEL AND 
SLANDER.

1. Claim for board.—Qu’une dette non liquide peut quel
quefois être opposée en compensation quand elle est facile
ment liquidable, comme le prix d’une pension et entretien, 
et lorsqu'elle est liée à la créance réclamée parle demandeur, 
laquelle est elle-même contestée.—Paonuelo, J., 29 nov. 
1889, Decary us Pominville. V, S. C. 360.

Citations—Pothier, Obligatioru, No. fi28—Demolomte, Contratt, vol. 5, No 
611, P 378 «t No 626, 627, 628—1 h-jardin* k Maté 1L.Q.L.J. 88.

'£. Damages. Qu’une créance résultant de dommages, ni 
clairs ni liquides ne peut être offerte, par exception péremp
toire, en compensation à une action d’un vendeur réclamant 
la balance d'un prix de vente d’un immeuble par acte au
thentique, alors même que ces dommages résultent de la 
violation par le vendeur des conditions du dit acte de vente. 
—Mathieu, J., 18 mai 1885, Oagmm vs Oumlry.

I, S. C. 348.
Qu’une personne dont les biens sont saisis arrêtés avant 

jugement par un créancier sans cause raisonnable ni proba
ble, peut dans la même action réclamer des dommages par 
demande incidente et opposer h l'action un plaidoyer de
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compensation basé sur les dommages par lui réclamée par 
sa demande incidente.

Que l’insolvabilité du défendeur lui fait perdre le bénéfice 
du terme convenu.—Mathieu, J., 16 déc. 1886, Furniss vs 
Dame B/eau el vir. II, 8. C. 419.

Where a lessee was entitled by a clause of the lease, to 
become proprietor of the premises leased on payment of a 
specific sum, that when sued in ejectment he could not 
plead that this sum had been compensated by damages suf
fered by him through the interruption of hie business.— 
Dorion, Ramsay, Tessier, Cross, Baby, JJ., 21 jam. 1886, 
Bell & Court H, Q. B. 80.

(Affirming the decision of Torrance J., M. L. R. 2 8. C. 
410) That the amount of a judgment obtained as damages 
for libel is not exempt from seizure by garnishment.

Quart-as to the right to oppose other claims in compen
sation of the damages a party has been condemned to pay 
for a délit ou quasi délit, or to seize in his own hands the 
sums so awarded to his debtor.—Dorion, Tessier, Cross, 
Baby, JJ., 17 sept. 1887, Archambault til Laloitde.

Ill, Q. B. 486.
Citations.—Merlin, vol. IV, Réparation civile, no 6 — Nouveau Denisart, p. 3, 

no 10, vol. V; p. 707, vol VI.— Bourgeon, vol. II.—Ancien Deniiart, Dommage4- 
Inttrits, noi 17 et 18, vol. II et vol. IV, not 3 à 10 —Quyot, vol. 15 p. 211 et 212. 
—Larocque A Bur land, 12 L. C. J. 292 —Maurice vt De» Rosiers, 7 L. N. 361 — 
BelUlev» Lyman, 15 L. C. J. 305.—Landave Pauleur, l L. N 614.— Williams 
vs Rousseau 12 Q. L. R. 116.

That a claim for damages cannot be set up in compensa
tion of an action in revendication.—Taschereau, J., 7 April 

1886, Lorkte vi Multin. II, 8. C. 262.
Citations.—C. C. 1190.—4 A A R 233 —Pothier, Obligations, no 628 —2 

Mourlon, no 1446.
Pour défendeurs 10 Dalloz, p. 625, no 16.—Hilt vs Beaudet, 6 L. C- R- 75.

Lucke vs Wood, 6 L. N. 98.

3. Debt not claire et liquide.—Que l'on ne peut opposer 
en compensation à une créance résultant d'un acte de dona
tion entrevifs pure et simple, une autre créance provenant 
du fait que dans une communauté de biens qui aurait existé 
entre les parties et qui aurait été dissoute après inventaire,
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le demandeur serait resté en possession des biens de la com
munauté, aurait même vendu à son profit des biens lui 
appartenant do manière qu'il se trouve débiteur envers le 
défendeur —Mathieu, J., 80 juin 1886, Foucault vt Foucault.

II, 8. C. 255.

4. Insolvency.—Where one bank, creditor of another 
bank for the amount of a note discounted for it, received 
from the bank indebted to it (then solvent) sundry drafts 
for collection : that compensation took place in favor of the 
créditer from the moment of the delivery of the drafts, and 
therefore the latter was not bound to bring back to the estate 
what it received on account of the drafts after the insol
vency of the debtor bank.

That compensation did not take place in favor of the 
creditor for the amount of a draft received from the debtor 
bank within thirty days before the commencement of the 
winding up order.—Tobrance, J., 9 feb. 1885, Tie Exchan
ge Banket Canadian Bank of Commerce I, 8. C. 225.

Citation*—O. 0.17 * 13 et 1036 —4 Matt/, Droit Comm no 2316 p. 220, 205 
—Miner vt Shatr, 21 L. C J. 160. -(7. C 1188.

(Reversing the decision of Torrance, J., M L. R. 1 8. C. 
226) Where drafts and notes are placed with a bank by a 
debtor of the bank, not as collateral security, but for collec
tion ; the compensation does not take place until the bank 
has received the amounts collected by them on such notes ; 
and in the present case, the debtor having become insolvent 
before any amounts were received on such notes, compen
sation did not take place between the amount collected by 
the bank and the debt due to it.—Dorion, Monk, Ramsay, 
Cross, Baby, JJ., 27 may 1886, Exchange Bank vt Canadian 
Bank of Commerce. II, Q. B. 47fi.

(Same auiboritiéi at above).

6. Where note was to be given tor contra account.—Qu’en 
matière commerciale, lorsque l’acheteur néglige de donner 
au vendeur un billet promiseoire, tel qu’il aurait été conve
nu, ce dernier peut, alors et avant l’expiration du terme, 
poursuivre l’acheteur pour le montant de la vente.
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Qu’il peut aussi, dans le cas précédent, offrir le montant 
de la vente en compensation à l’encontre d’un billet promis- 
soire dont l’acheteur réclame le paiement contre lui.—Tor
rance, Rainville, Jbtté, JJ., 20 juin, Quintal es daim.

I, 8. C. 397.
Citation!.— Dalloz, Per. 1836, 3, 133. Young k Mullin, 8 L C. J. 74.

COMPOSITION - COMPOSITION DEED - COM
POSITION AGREEMENT

See FRAUD—NOVATION-PRINCIPAL AND AGENT- 
PROMISSORY NOTE-SURETY.

COMPOUNDING FELONY

B. commis chez G. frères, détourna à see patrons la somme 
de $276. Menacé de poursuites au criminel, il leur remit 
certains effets mobiliers, et G. Frères en considération de ce 
règlement, s’engagèrent de ne point faire arrêter leur 
commis infidèle.

Que malgré le règlement de la félonie commise par B., ce 
contrat était valide et a pour effet de conférer à G. frères la 
propriété de ces effets. — Taschereau, Mathieu, Loranqer, 
JJ., 80 juin 1888, Paquette i» Bruneau VI, 8. O. 90.

Citations—Addieon, on Contracte, 8e edit, p. 1141, Pollock, Lam of Contracte, 
4e édit. p. 288 — Demolombe, tome XXIV, No. 378. Couture ve Maroie, 6, Q. L. 
R. 96—IV Aubry et Rau. pp. 299 et 322.

CONDITIONAL OBLIGATION
See CAPIAS.

CONCORDAT
See NOVATION.

CONFESSION
See EXTRADITION.

CONFISCATION OF SHARES
See BUILDING SOCIETY CORPORATION.

CONSIGNOR AND CONSIGNEE
See PRINCIPAL AND AGENT.
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CONSORT
See EVIDENCE.

CONSTITUTIONAL LAW

I.—Bbewbb’s License.
It.—City up Montreal—Licensing op mbit.

III. —Executive Power—Commission of inquiry.
IV. —Juby Law.
V. —License Act.

VI. —License por storage op gunpowder.
VII.—Matters affecting the public health.

VIII —Navigable riybr out
IX.-Nuisance—Chimney sending smoke in hurtful quan

tity.
X. POWKR or LOCAL LBOISLATUBB TO AUTHORIZE MUHIC1FAL 

CORPORATION TO TAX* WHOLESALE LIQUOR DEALKR1
XI.-Balk or intoxicating liq orp Municipal corporation 

XII.—Taxation.

See MONTREAL

1. Brewer's Lioenee.—(Confirming the judgment of Lo
unger J.) That the power of the Dominion Parliament to 
legislate as to the regulation of trade and commerce, does 
not prevent the local legislature from passing an act oblig
ing a brewer to take out a local license, permitting him to 
sell beer or ale manufactured by him, whether he sell such 
beer at his brewery or elsewhere by a person paid by com
mission on the sales ; and therefore the Quebec License Act 
41 Viet. ch. 8 is constitutional.—Dorion, Monk, Ramsay, 
Tbssikb, Cross, JJ., 27 nov. 1886, Mahon & Lamb.

II, Q. B. 381.
Citatios. — Srnrn m TV Çw.» 1 S.C ■ ». 70 —Uodft k U Rum. 7 L If 

IS Anytri * 7V gw.» /». Ce. 1 L H. <10 —Umln k Tkt PorJrr Ok. M L. 
It. I g. ». «611 - »... Il k TV g»«» 3 IS 134. Skill k Thru Hum » L K. 
330 —Colonial HoilJmi and /».,« mini Au k TV AUonuy Ointral 7 L. If. 10. 
— Hennttl k TV Pharmo»ulieal Auoetalion qf Promu» ÿ Qurbre, 1 Q. ». D. 338.

2. City of Montreal—Licensing sale of meat_(Following
Pigeon et la Cour du Recorder M. L. R. 6 Q. B. 60 affirmed 
by the Supreme Court 17 Can. S. C. R. 195) That subsec
tions 27 and 81 of sec. 128 of 87 Viet. (Q) ch. 61, by which 
the council of the city of Montreal is authorized to regulate, 
license, or restrain the sale, in any private stall or shop in
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the city outside of the public meet markets, of fresh meats, 
vegetables, fish or other articles usually sold on markets, is 
within the powers of the provincial legislature.

That the by-law passed by the city council of Montreal 
under the authority of the statute above cited, fixing the 
license to sell in a private stall at $200, is valid.—Dorion, 
Tessier, Bart, Bose6, Doherty, JJ, 24 sept. 1890, Corbeil 
A Cour du Recorder VI, Q. B. 271.

3. Executive power—Commission of inquiry.—An inquiry 
into an alleged attempt to influence and corrupt members 
of the Provincial Legislature is not a “matter connected 
with the good government of the province ” within the 
meaning of R. 8. Q. 596.

A commission of inquiry issued by the Lieutenant Go- 
vernor-in-Council under the said section is not a judicial 
tribunal, and does not possess any inherent power to commit 
for contempt.

The Provincial Legislature, for enforcing a law made by 
it, must enact a specific fine, penalty or imprisonment, and 
cannot confer the power upon any person or body of persons 
of determining what punishment shall be incurred by a 
violation of such law, and it has no power to confer the 
jurisdiction of a Superior Court, or the authority of a judge 
thereof, on any officier appointed by the Provincial Govern
ment ; and therefore R. 8. Q. 598 is unconstitutional.— 
Wurtble, J., 25 JULY 1890, Tarte vs Beique VI. 8. C. 289.

Citations.— Bishop, Commentaries on the Criminal Law, vol. 2, ». 243—Todd, 
vol. 2, p. 349, 355.

(Reversing the judgment of Wurtele, J., M. L. R. 6 8. C. 
289). An inquiry into an alleged attempt to influence and 
corrupt members of the provincial legislature is matter con
nected with the good government of the province, and the 
conduct of the public business therein within the moaning 
of R. 8. Q. 696.

A commission of inquiry issued by the Lieutenant Go- 
vemor-in-Council under the said section, has the same 
power to enforce the attendance of witnesses and to compel 
them to give evidence before it, as is vested in any court of 
law in civil cases, and has therefore the power to punish by
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some irregular or illegal questions to be put to a witness 
their improper ruling on the subject could not have autho
rized the issue of a writ of prohibition, which only applies 
to cases of want of jurisdiction, and not to cases of er
roneous judgments, for which other remedies are provided. 
—Dokion, Gross, Baby, Bossé, Dohbrty, JJ., 26 march 
1891, Turcotte & Brique VII. Q. B. 263.

4. Jury Law.—That the Parliament of Canada, in declar
ing by 82 and 88 Viet. c. 29, s. 44, that “ every person 
qualified and summoned as a Grand Juror, or as a petty juror, 
in criminal cases, according to the laws which may be then 
in force in any Province of Canada, shall be and shall be 
held to be duly qualified to serve as such juror in that 
Province, etc., dit not legislate ultra viree, and therefore the 
Jury Act of the Province of Quebec, is constitutionnel.— 
Dobion, Monk, Tbssibr, Cross, Baby, JJ., 19 march 1886, 
Regina vs Provost. I. Q. B. 477.

6. License Act.—That the Quebec License Act of 1878 
(14 Viet. c. 8) is constitutionnal.—Loranobr, J., 14 march 
1885, Mo'sun The Court of Special Sessions. (Confirmed in 
Appeal II M. L. R. Q. B. 881). (Affirmed by Supreme Court 
15 S. C. R 268). I. S. C. 264.

6. License for storage of gunpowder.—(By the majority of 
the Court). That the Act above cited which imposes a 
penalty for failing to take out a license, is not ultra viree, 
being in the nature of a police regulation and as such, with
in the powers of the local legislature, even supposing the 
provisions of the Act requiring a fee of $50 to be paid for 
a license were ultra viree as a revenue tax.

(By Ramsay, J.) That the Act is valid not as a police 
regulation, but as a license act, the local legislatures having 
power, under the B. N. A. Act sec. 92 ss. 9 to pass an act 
for raising revenue by a license fee.—Dorion, Monk, Ram
say, Cross, 28 nov. 1886, Hamilton Powder & Lambe.

I. Q. B. 460.
OlTATlONl — Severn M TA# Qaetn 2 S. <7. B. 70—CHy of Monlrt.il k Walker,

M. L. it., 1 Q. B—1 L. IT. 410.

6
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7. Matters affecting the public health.—The provincial
legislatures have jurisdiction in all matters affecting the 
public health, the establishment of hospitals and the enforce
ment of such regulations as may become necessary by the 
presence of an epidemic, the subjects of quarantine and the 
establishment and maintenance of marine hospitals alone 
being assigned to the parliament of Canada—Torrance, 
Mathieu, Mousseau, JJ., 4 now 1885, St Lou is du Mile End 
11 CiU de Montréal II. S. C. 218.

Citation*—Dillon, Municipal Corporation», vol 1er, no. 141.

8. Navigable Elver.—That the clause in the Act of in
corporation of the town of 8t. Johns P. Q. extending the 
limits of the town to the middle of the Richelieu River 
which is a navigable rivier is intra vires of the Local Legis
lature. — Dorioe, More, Ramsay, Cross, Baht, JJ., 27 
march 1886, The C V. R Co <t The Town of St Johna. 
(Reversed by Supreme Court 14 S. C. R. 288 and judgment 
of Supreme Court affirmed by Privy Council 12 L. N. 290).

IV. Q. B. 4(16.

Citation*.—Dillon, Municipal Corporation», vol. I, pp. 89, 121—La ville Je 
Lnngueiiil it Cie de Navigation de Longuevil, 6 L. N. 291.

O. Nuisance — Chimney sending out smoke in hurtful 
quantities.—That while the local legislatures have no juris
diction to deal with an indictable misdemeanour, that being 
a matter of criminal law assigned exclusived to the Parlia
ment of Canada, they have authority to legislate for the 
prohibition of things hurtful to public health, not matter for 
indictment at common law, such as factory chimneys “ send
ing forth smoke in such quantity as to be a nuisance.” 
The local legislatures possess this power as coming under 
“municipal institutions” uuder B. N. A. Act s. 92, no. 8 ; 
and the fact that a term of the criminal law •* nuisance " is 
used in a local act to characterize an offence within the 
jurisdiction of the local legislature does not make the enact
ment ultra vires when the offence is not per se an indicta
ble offence under the criminal law.—Dorion, Ramsay, Baby, 
JJ., 27 JUNE 1885, Pillow it Recorder'» Cimrt. I. Q. B. 401.
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Citations.—Reg »« Igawrenee, 43 U. C. Q B. 164, 168—Severn vs The Queen,
2 S C. R- 70—Russel! vs The Queen, 7 L. R. Ap. Cases, 829—City of Frederiekton 
». The Queen, 3 S. C. R- 605—Regina vs Taylor, 1 S. C. R. 0 5—Regina vs Kerr,
3 L. N. 121—Corporation qf Three Rivers vs Suite, 6 L. N. 330—Citizens Ins. Co. 
vs Parsons, 7 L R Ap. Case. 96—Hodge vs The Queen, 7 L. N. 18—Pou!in vs Cor
poration Québec, 6 L. N. 214— Reg. vs Boardnan 30, U C. Q B. 663.

10. .Power of looel legislature to authorise municipal cor
poration to tax wholesale liquor dealers.—An Act authoriz
ing a municipal corporation to levy an annual tax for muni
cipal pur|loses, on wholesale liquor dealers doing business 
within the municipality, is within the powers of the local 
legislature.

Where an Act of the local legislature authorizes a muni
cipal council to tax certain trades and occupations specially 
enumerated in the statute, and generally all commerce, 
manufactures, etc., exercised in the city, a by-law made by 
the council under the authority of such Act, taxing certain 
trades and occupations, and omitting to tax other trades 
and occupations, is not illegal on the ground of discrimina
tion.

Where the legislature authorizes the council of a muni
cipality to levy taxes for municipal purposaes, the trades 
or occupations subjected to taxation must be clearly design
ated in the statute. Hence a power to levy annual taxes 
on wholesale liquor dealers and “ generally on all commerce, 
manufactures, callings etc.,” does not sufficiently authorize 
the municipal council to impose a special and additional 
tax as compounders on persons who compound or botte 
spirituous liquors for the purposes of their business as whole
sale liquor dealers.—Dorion, Tessier. Cross, Bossé, Doher

ty, 21 march 1890, McManamy k Corporation of Sherbrooke.
VI. Q. B. 409.

Oitatiom—Act vl City of Montreal, M. L. R. 6 S. C. 117—Suite k Carp, of 
Three Riven b L. If. 3S0—Hodge k The Queen, 7 L. H. 16—Motion k lamhe 
M !.. K 1 Q B, 381, Il L. If. 191— Wat Cheat Oai Co. vl Cheat Coonty 
30 Penn. St. 333— Birth vi Commomrealth, 31 pat. 765.

11. Bale of intoxicating liquors—Municipal corporation.— 
That article 661 of the Municipal Code, as amended by 61, 
62 Viet., ch. 29, s. 6 (R. 8. Q. 6118) by which a municipa
lity is authorized to prohibit the sale of intoxicating liquors
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in quantities less than two gallons, within the limits of the 
municipality, is within the powers of the provincial legis
lature.—Ddaion, Baby, Bossé, Dohisty, Cimon, 21 mabch 
1891, Corporation of Huntingdon A Rnbidoux

VII. Q. B. 281.
Citations'—Siavin vs The Corporation qf Onl/a, I Cartwright, 688— The Queen 

vs Bodge 9 App. Cases 117—Poulin vs Corporation of Quebec 9 8. C. R. 165— 
Poulin vs Corporation qf Quebec 7 Q. L. R. 18—Denton vs Daly, Doutre's 11 Cons
titution qf Canada” p 124—Cassette Supreme Court Digest, p. 379.

12. Taxation.—By the act 46 Viet, (Q.) ch. 22 to provide 
for the exigencies of the public service of the Province of 
Quebec, a tax was imposed on every bank, insurance com
pany, and other commercial corporations, doing business 
in the Province. The tax was imposed in proportion to the 
paid-up capital of the banks, together with a tax on each 
office, etc., Some of the corporations interested in the cases 
here determined have there principal office out of the Pro
vince and some were incorporated in England or in the 
United States. In some cases the stock is held chiefly by 
persons not resident in the Province of Quebec.

By the majority of the Court (Ramsay, Tessier and Baby, 
JJ.,) Confirming the judgment of the Superior Court M. L. 
R. 1 S. C. 82. That the taxes imposed on corporations by 
the act in question are personal and direct taxes within the 
Province, and such asare authorized by set 92 subsec. 2 of 
the B. N. A. Act 1867. A corporation doing business in 
the Province is subject to taxation under sect. 92, subsec 2 
though all the shareholders are domiciled out of the Pro
vince.

That even assuming that the taxes in question should be 
considered as not falling within the denomination of direct 
taxes, the local legislature had power to impose the same, 
inasmuch as they were matters of a merely local or private 
nature in the Province, within the meaning of the B. N. A. 
Act, sec. 92, eubsec. 16.

By Dorion O. J. and Cross J. That the taxes in ques
tion are indirect taxes, and are not authorized by eubsec. 
16, sec. 92 of the B. N. A. Act 1867.—Dorion, Ramsay,



CONSTITUTIONAL LAW 71

Tessin, Cross, Baby, 28 jam. 1885, North British 4 M. Fire 
Co. 4 Lambe, Esq. at. (Affirmed by Privy Council 10 L. N. 
268). I, Q. B. 132.

Citations. — Veaite Bank n /’«iso 8 WalUee 833— CooUy, on Taxation,p. 8 
note 2—Merlin, Repert, tto Contributions Publiquet tee. 1—Say. Trait* <f Economie 
Politique, 521.—Qerando, Droit Administratif, vol. 4, p. 42, 129—Leroy-Beau
lieu, Trait* de la Science et des Finances, vol. 1, p. 214—Patty, Diciionaire de 
t Economie Politique vo Impôts—Walker, Science qf Wealth, p. 338—McCulloh, 
Principles qf Taxation, p l—Stephen, Commentaires, vol. 2 p. 567—Springer v. 
The United States (102 United States Rep.p. 697)—Cooley, on Taxation, p. 20, 
21—Childers v. People 11 Mich. p. 43, 49—Attorney General v. The Bay State 
Mining Co. (99 Mass. 148)—Oliver v. The London Fire Ins. Co. 100 Mass. 638— 
Commonwealth v. Hamilton Man. Co., 12 Allen 298—Portland Bank v. Apthorp 12 
Mats. 252—Severn vs The Queen, 2 8. C. R. 79 —Attorney Oenrral v. Queen Ins. 
Co. 3 H. qf L. A P. C. 1090—Bluuin vt The Corporation qf Quebec, 7 Q. L. R. 
337—Poulin vs The Corporation qf Quebec 1 Q. L. R. 337—River Wear v. Adam- 
ton L. R. 2 App. Cas. 763.

Que quoique le commerce et la navigation soient du 
ressort du parlement fédéral, néanmoins la législature pro
vinciale a le droit en vertu de la sect. 92 de “ Acte de l’Amé
rique Britannique du Nord " d’autoriser une municipalité à 
imposer une taxe annuelle surtout bateau traversier partant 
d’un endroit quelconque dans cette municipalité.

Que bien que le havre ne soit pas inclue dans les limites 
de la cité de Montréal, cette dernière a le droit par le cha
pitre 52 de la 89e Victoria, d'imposer une taxe de $200 sur 
tout bateau à vapeur traversier transportant dans la cité des 
voyageurs d'un endroit n’étant pas à une distance de neuf 
milles.—Loranobr, J., 20 Nov., 1885, Ciede Navigation Lan- 
frvetiU et Montréal. II, B. C. 18.

(Affirming the judgment of Loranger, J., M. L. R. 2 8. C. 
18) The Acts 87 Victoria, (Q) ch. 61 and 89 Viet (Q) ch. 
62, in so far as they authorized the levying of a tax upon 
ferry boats, including steamboats, carrying passengers be
tween Montreal and places distant no more than nine miles, 
arc not ultra vires of the local legislature, ferries within a 
province being a subject of exclusive provincial legislation, 
and being also a matter pertaining to municipal institutions 
and of a local nature in the province, and, moreover, the 
power to tax ferry-boats being possessed by the City of 
Montreal before Confederation.— Dobhin, Tsssiik, Cross,
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Baby, 26 marcb 1681, Cie Navigation Longveuil A Montreal. 
(Reversed by Supreme Court 16 8. C. R. 666.)

Ill, Q. B. 172.

Tlie Queen, ae the sovereign authority of the empire, 
forms an essential part of the several legislatures created by 
the B. N. A. Act for the government of the provinces, and 
the lieutenant governors are only her representatives therein. 
Hence the Act 45 Viet. (Q) ch. 22 was validly passed in the 
name of Her Majesty.

The tax imposed on insurance corporations by the said 
act is a direct tax, and it was therefore competent for the 
legislature of Quebec to enact the said tax.

The tax is not a regulation of commerce within the mean
ing of the B. N. A. Act. Sect. 91—Jktté, J. 28 may, 1884, 
Lambe es North British M Fire Co. (Confirmed in appeal 
1 M. L. R. Q. B. 122.) (Affirtned by Privy Council 10 L. 
N. 258.) I, 8. 0. 32.

Citations__Leroy Beaulieu, Traité de la Science dee Financet, Tome 1er p.
214 -Partons re The Cil tient Int. Co. 1 Cartwright, p 277—Veazie Bank vt 
Fenno 8 Wallace 653—Colley, on Taxation p. 5, note 2—Mill, Principlet of Poli
tical Economy, Livre 6, ch. 3 § 1 — Walker, Science of Wealth, 338.

CONSTITUTIONALITY OF CHARTER

Que la légalité de la constitution d’une société de cons
truction ne peut être contestée incidemment par exception 
péremptoire, dans une action basée sur un acte d’obligation. 
Wobtili, J. 18 mai 1889, Société C F. de Construction Mont
réal es Lapointe. V, 8. C. 59.

CONTAGIOUS DISEASE
Ses DAMAGES,

CONTEMPT OF COURT

While an action en revendication of some machinery was 
going on, the plaintiff obtained an order of a judge, giving 
him provisional possession of the machinery. Nevertheless 
by collusion between the defendants, the property was put 
into the possession of White, intervenant. The plaintiff



CONTRACT 78

having taken a rule for contempt, the defendants and inter
venant were ordered to give over the property within three 
days, which order was disobeyed.

Held (reforming the judgment of the Superior Court M. 
L. R, 1 8. C. 288) that White was guilty of contempt, and 
should be fined $100.00 ; but that it was no longer expe
dient to order him up the machinery, because in another 
action in which judgment was rendered at the same moment 
as that on the rule, White was declared to be the lawful 
proprietor of the machinery.—Doaioa, Monk, Ramsay, Caoss, 
Baby, JJ.. 80 JtJNi 1886, Kiefer Sl Wkilduad.

IV, Q. B. 239.
Time of imprisonment. — A commitment for contempt 

until otherwise ordered by the court is irregular : it should 
be for a specified time or until the person conforms to the 
order which he disobeyed.—Monk, Ramsay, Tbssibb, Caoss, 
Baby, JJ., 80 JUNI1886, Vineberg & Ransom. II, Q. B. 340.

CONTRACT

I.—Architect.-Submission or plans-damaqes
II.—Fob prolongation and opening or strrets-Measurk op 

damages
HI.—Lease op bteame power
IV.—No TEEM FIXED-DEFAULT
V.—Rescission por pbaud-Riohts op innocent third partt

VI —Right or passaoe-Interruption-Waiveb 
V1I.-STIPULATED damages

VIII. Term for fulfilment
IX.—Unlawful considebation-Book-Good morals
X. -Warranty- Lien de droit

See COMPOUNDING FELONY - ERROK - BUILDING 
SOCIETY-LESSOR AND LESSEE— PROMISSORY 
NOTE-SALE-SHIPPING-TRUSTBES.

1. Arohitect-Subsmlsslon of plane-Damagos. —The plain
tiff, an architect, in response to a public advertisement, 
offered plans in competition for a building about to be 
erected by the defendant, o'l being assured by the president 
of defendants’ board that all the plans sent in would be 
submitted to disinterested experts before a choice was made.
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The plane were not submitted to experte, and thoee finally 
adopted were submitted by an architect who was not a 
competitor within the term of the public advertisemeut.

That the plaintiff wae not entitled to damages, it being 
evident that the defendant was not bound to adopt the 
plans which might be recommended by experts, and no 
partiality or bad faith in the selection being proved.— 
Lacostr, Baby, Bossé, Wurtelr, JJ., 26 nov. 1891, Walbank 
k Protestant Hos/iital. VII, Q. B. 166.

3. For prolongation and opening of streets - Measure of 
damages. The municipality of H. (whose obligations were 
subsequently aisumed by defendants,) in consideration of 
the gratuitous c jssion of land by plaintiff, agreed to prolong 
a certain street through the plaintiff's lots, at a width of 100 
feet and to open two other street through hie property. 
The street first referred to was afterwards homologated at 
a width of 60 feet only, and the defendants delayed to 
complete the other two streets.

That the measure of damages in respect of the street 
homologated at a width of 60 feet, was the value of the 40 
feet taken by defendants and not retroceded, and the depre
ciation in value of the rest of plaintiffs property in conse
quence of the loss of frontage on the street as prolonged. 
And as to the breach of contract respecting the other two 
streets, the measure of damages was the interest (computed 
from the time when the streets could resonably have been 
completed) on the capital represented by the increased value 
which the plaintiff could have got for his lots if fhe streets
had been made as agreed__Johnson, J., 29 march 1889,
Aylwin vs Montreal. V. 8. 0., 403.

3. Lease of steame power.—That a contract of lease of
steam power to extent of six-horse power, was not violated 
by sub-letting a portion of the motive power, there being 
no more power used than was mentioned in the lease, and 
there being no prohibition against subletting—Monk, 
Ramsay, Tkssirr, Cross, Baby, JJ., 26 may 1886, Sharpe k 
Cutlibert. I, Q. B. 479.

4. No term flxed-Default.—Where a contract of hire of 
grain bags, for a voyage, did not fix the time when the bags
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should be returned, but stipulated only that bags not re
turned should be paid for at a fixed rate ; that the lender 
was bound to put the paiiy hiring the bags in default to 
return them, before he could sue for the price ; and that 
a tender of the bags was a good defence to the action.— 
Davidson, J., 80 oct. 1889, American Bag Loaning & Siruilr- 
man. V 8. C., 898.

5. Rescission for IHud-Bights of innocent third party.__
That the rescission, on the ground of fraud, of a deed trans
ferring real estate, will not affect the rights of a third party 
who in good faith has lent money on the property while in 
the possession of the purchaser, where the vendor, by hie 
own act or fault, has to some extent, induced the third 
party to make the advance. So, where the plaintiff sold 
certain real estate to defendant (who then obtained an 
advance from C. on the security of the property), and in 
the deed from plaintiff to defendant, it was declared that 
the consideration was cash paid by the purchaser, whereas 
in fact the consideration was mining stock which turned 
out to be worthless, it was held that the plaintiff was in 
fault in permitting and requesting such misstatement as to 
the consideration to be inserted in the deed which missta
tement might to some extent have induced C to advance 
money ou the property ; and therefore the plaintiff was en
titled to obtain the rescission of the deed for fraud only 
on condition of hie reimbursing to C. the amount of his 
advance —Monk, Ramsay, Trssikr, Cross, Baby, JJ., 22 
sbft. 1884, Lighlhall A Craig. I. Q. B., 875.

0. Bight of passage-Interruption-Waiver. — That where 
road trustees commuted for an annual payment the tolls 
payable by a street railway company for travelling on a 
certain road, and the company agreed that the trustees, or 
the municipalities within whose limita the road was situat
ed, should have the right to take up the road for certain 
purposes without the company being entitled to any com
pensation or damages therefor, that the company was estopp
ed not only from claiming damages, but also any diminu
tion of the annual commutation payment for loss of use.—
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Taschirrau, Wurtrlr, Davidron, JJ., 29 DRC. 1888, TVui- 
lea of Montreal Turnpike roods k M SR Co. V. 8. C. 434.

Citation!—Peek v Hum., e L. C. J Z06—Afoti «. JMiM, l Q. L. K. «4 
—Pothier, Louage, Not. 140, 141, 144, 160—2 Troplong Louage, 286—Duvergier , 

AW 330, 337, 315—6 Jforee<fr à Pon/, *rt. 1734, p. 4734.

7. stipulated damages. —Where it is stipulated in a con
tract for work on buildings that a certain sum per day 
shall be paid for any delay in the completion of the work, 
caused by the negligence of the party undertaking it, the 
amount to be determined by the architect superintending 
the construction, that the creditor is entitled to the sum so 
determined.—Lynch, J., 81 jan. 891, Kneen vi Mills.

VII 8. 0, 358.

8. Term of fulfilment__M. against whom a capias had
issued deposited a cheque in the hands of appelants, the 
agreement being that if he appeàred with his bail at their 
office by eleven o'clock, on the following morning the 
cheque was to be returned ; if he did not appear, the cheque 
was to be applied to the payment of debt and costs. There 
was a conflict of evidence, as to whether M. appeared at 
eleven or a few minutes after and (as the majority of the 
Court viewed the evidence) one of the bondsmen agreed 
upon was not present.

(By the whole Court) That a difference of few minutes 
in a contract of this nature was too slight to be material and 
would not have justifled the application of the cheque to 
the payment of the debt and costs, if M. had appeared with 
his bail as agreed ; but. held by the majority of the Court, 
the absence of one of the bondsmen was a noncompliance 
with the agreement, which justified the application of the 
cheque to the payment of the debt and costs — Dorion, 
Monk, Ramsay, Cross, Baby, JJ., 26 may 1885, MacMaster 
k Moff all I, Q. B., 387.

0. Unlawful consideration-BooIt-Good morale. —That the 
works of an author are not contrary to good morals with
in the meaning of art. 990 C. C. unless they are so im
moral as to be punishable under the criminal law. The mere 
fact that a book has been placed in the index librorum pro-
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hibitorum by the Congregation of the index, will not affect 
the validity of a contract made by a bookseller with an 
agent, for procuring subscribers to such work.—Davidson, 

J , 26 APRIL 1890, Taché vs Derome (Reversed in appeal I. 
R. O. Q. B.) VI, 8. C., 178.

lO. Warranty-Lien de droit_Que sous l’effet de l’article
1028 du Code Civil, un acheteur d’un immeuble ne peut 
poursuivre en dommages un second acheteur du même im
meuble, parce que celui-ci aurait en achetant donné une 
contre lettre au vendeur s'engageant à respecter la première 
vente et garantissant le vendeur contre le recours de son 
premier acheteur ; aucun lien de droit n’existant entre les 
deux acheteurs.—Wvaiei.K, J., 26 mai 1891, Houle vs Me- 
lançon. VII, 8. C. 2715.

CONTRAINTE PAR CORPH 
See HABEAS CORPUS.

Que dans une action en dommages de cette nature, le 
défendeur ne peut demander la contrainte par corps contre 
le demandeur, pour le paiement de ses frais, dans le cas où 
l’action serait déboutée.—Torrancr, J., 8 juin. 1886, Bogue 
vs Brouillet I. 8. C. 470.

CONVICTION

Qu’une conviction par laquelle un accusé est trouvé cou
pable et en même tempe acquitté est contradictoire, illégale 
et peut être cassée sur certiorari. — Tascherrau, J., 12 mai 
1890, Cardinal vs Montréal. VI, 8. C. 210.

Citations —Lanctôt, Livre du Magistrat, 370—Paley, Summary convictions 
6eéd. p 263, 264—Ex parte Lynott, 7 R. L. 426—Mormon v. de Lorimier, 13 L. C 
J. MS—Lamer v. Uupret, 6 RL. SM—Boucher v. Dtssaules, 6 L. 0. J. 333—

CONVICTION UNDER INDIAN ACT

See INDIAN ACT.

CORPORATE OFFICE

See USURPATION OK CORPORATE OFFICE.
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CORPORATION
I — Action for calls

II.—allotment
III —Annual meeting
IV —Calls
V.—Condemnation where directors neglect to perform 

duty
VI —Company proposed to be incorporated

VII.—Disabilities of-Acquibition of immovable property 
VIII.—Duty to call annual meeting

IX__Evidence of conditional subscription
X —Examination of proxirs-Sale of forfeited shares

XI —Fines
XII.—Forfeiture of shares-By whom declared-Sale of 

forfeited shares 
XIII—Right to expel members
XIV — SHARKS HELD BY MINOR
XV.—Subscriber before incorporation - Who are share

holders
i

See BUILDING SOCIETY COMPANY — INSOLVENT 
CORPORATION—MONTREAL-MUNICIPAL COR
PORATIONS-PRINCIPAL AND AGENT.

1. Action for calls_The fact that capital stock of a com
pany has not been wholly subscribed is not a defence to an 
action by the company against a shareholder for calls on 
shares subscribed for by him.—Gill, Buchanan, Loranobr, 
JJ., 80 April 1886, Rascony Woolen & Colton Mrg. Co. vt. 
Desmarais. II 8. C., 381.

2. Allotment —An allotment of stock is not necessary
before instituting an action for calls against a shareholder 
who has subscribed for a specific number of shares.—Rat- 
cony vs Desmarais. II 8. 0. 381.

Citations — Stephen», Joint Stock Companiet,p. 304 no. 4.

An action for calls may be maintained against a person 
who signed the subscription list, and appended the number 
of shares taken by him, although no allotment of stock 
was ever made by the directors. — Loranobr, J., 26 June 
1885, Banque dHochelaga vs Garth. II, 8. 0., 801.

3. Annual meeting.—The annual meeting of the railway 
company defendant (a company subject to the provisions of
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the Consolidated Railway Act, 42 Viet. [Can.] c. 9), did not 
take place on the day appointed therefor, in consequence 
of an injunction suspending the holding of such meeting. 
This injunction was subsequently dissolved at the instance 
of a shareholder (7 L. N. 85).

Held that service of notice upon the president and 
secretary that the injunction had been dissolved, together 
with a copy of the judgment dissolving the injunction, was 
sufficient to put the company en demeure to call the meet
ing, and a mandamus might issue in the name of a share
holder, under C. C. P. 1022 to compel the company to call 
the meeting. — Louanges, J., 6 srpt. 1884, Hallon vs M P. 
A B liy Co. I, 8. C. 69.

4. Calls.— The enactment of a by-law to regulate the 
mode in which the calls shall be made is not imperative. 
Where no by-law exists, the call may he made as prescribed 
by the directors.—Gill, Buchanan, Loranokr, JJ., 80 auo. 
1886, Ratcony Woolen vs Detmarais. II, 8. C. 381.

6. Condemnation where the directors neglect to perform 
duty—Where the directors omit, neglect or refuse to per
form their duty of calling such meeting, condemnation 
under C. G. P. 1025, for failure to comply, will be against 
the corporation and not against the directors personally.— 
Loranokr, J, 5 srpt 1884, Holton vs M P. A B. Ry Co.

I, 8.0.69.

6. Company proposed to be Incorporated__The subscrip
tion of shares in a company proposed to be incorporated is 
a mere propoeition to take stock therein and is not binding ; 
but where the subscriber's name has been inserted in the 
letterspatent, even without his knowledge or consent, ho is 
liable as regards third parties.—Loranokr, J., 26 junk 1885, 
Banque il Hochelaga vs Qarth. II, 8. C., 301.

Citations — Ratcony k La Compagnie Union, 24 L. C J. I WS—Couillard à 
La Compagnie Union, 21 L. C. J—The Belmont Mjg. Co. vt Fall M. L. R. I Q. 
B. 340.

7. Disabilities of-Aoquisition of immovable property. — 
That the provisions of 0 C. 864, 866 are general and apply 
to all corporations without distinction ; and therefore a
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building society incorporated by the Dominion Parliament 
to carry on operations throughout Dominion is subject to 
the disabilities imposed by C. 0. 866, and cannot acquire 
immovable property in the province without the permis
sion of the Crown. — Loranoer, J., 81 dec. 1886, Couper v» 
Mclndoe. II, 8. C. 388.

(Affirming the judgment of Loranger,"J. M. L. R. 2 8. C. 
888) That the provisions of arts £64, 866, are general, and 
apply to all corporations without distinction ; and there
fore a building society, incorporated by the Dominion Par
liament to carry on operations in all the provinces through
out the Dominion, is subject to the disabilities imposed by 
art. 8' 6 C. C., and cannot acquire immovable property in 
the province of Quebec, without the permission of the 
Crown or the authority of the local legislature. — Dorion, 
Tessier, Cross, Babt, JJ., 22 march 1887, Cooper vt Mrhutue.

VII, Q. B 481.
ClTATloxe—Chau Hère Gall Mining ss Deslarat» 17 L. C J 276 et L. R. 6 P. 

C. 277—Edits et Ordonnancée pp. 696 à 781—Pothier, Traité dee Personnee, Tit. 
7, A:t. l—C. C. 366—Colonial Building and Investment Association vs Attorney 
General, 27 L. C. J. 308—Citions Ins. Co. vs Parsons 7 L. R. App. Cases 96.

8. Duty to call annual meeting—It was the duty of the 
board of directors, as soon as the injunction was dissolved, 
to proceed to call the said meeting, in order that the elec
tion of directors might be held, as provided by sect. 19 of 
the Consolidated Railway Act (42 Viet. cap. 9).—Loran
oer, J., 6 sept. 1889, Hatton vs M. P. k B Ry Co. 1,8.0. 69.

9. Evidence of conditional subscription. - Verbal evidence 
is inadmissible to establish that a subscription to stock is 
absolute on its face, was made conditionally. — Loranoer, 

J., 26 jdnb 1885, Banque d'Hochelaga vs Oarth. II, 8. C. 201.
Aitataionb.— Wilson k Société de Construction de Boulanges, 3 L N. 79—Jones 

vs Montreal Cotton Co. 24 L O J- 108.

ÎO. Bx.mln.tion of proxle. of forfeited .hares -The sale 
of the Kay stock referred to in the plaintiffs declaration was 
regular and legal and was made in good faith, and was 
also acquiesced in by plaintiffs.

The defendants Archer, Ostell, Hodgson and Moss had 
no need of reelection as directors on the 7th February 1884
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and such reelection did not legally affect their then status 
of Directors until the annual meeting of the company in 
1885.

The remaining Directors were all duly and legally elected 
at the meeting of the company held on the 7th february, 
1884.—Mousseau, J., 6 OCT. 1 "84, Oilmnn vs Robertson.

I, 8. C. 6.
11. Finos.-That the fine which a corporation maybe

condemned to pay under art. 1025 C. P. C. should be order
ed to be paid, one half to the Crown and one half to the 
petitioner. — Dorion, Ramsay, Tessier, Cross, Baby, 29 
MARCO 1885, The Montrent Portland & Boston Railway Co 4 
Hatton. I, Q. B. 351.

12. Forfeitures of shares-By whom deolared-Sale of for
feited shares.—The shares or stock in question in this cause 
were duly and legally forfeited.

The intention and purpose of the directors of the compa
ny defendant to sell the forfeited shares, as if all past due 
calls were paid up, and subject to payment only of all 
future calls, was and is regular and legal.

The charges of mal administration and fraud alleged in 
the plaintiff’s declaration were untrue. — Loranoer J., 80 
8RPT. 1889, Oilman os the Roi,al Canadian Ins. Co. I, 8. C. 1.

13. Bight to expel members —Que d’après le droit com
mun les associations ont le droit d'expulsion contre leurs 
membres pour des causes légitimes.

Que le refus d'un membre de se soumettre au contrôle du 
président dans les assemblées, ainsi que le fait d’empêcher 
systématiquement la société de procéder à ses affaires régu
lières par des interruptions intempestives, des discussions 
mal à propos et interminables, l’emploi dans ces assemblées 
d’un langage irritant pour les sociétaires, sont des causes 
suffisantes pour justifier l’expulsion de ce membre de la 
société—Jxrrâ, J., 81 janvier 1888, Lapointe vs Association 
Commerciale de Liqueurs. IV 8. C. 1.

14. Shares held by minor__Qu’un mineur peut posséder
des parta dans le fonde social d une société de construction 
incorporée en vertu des dispositions du ch. 89 des 8. R. B.
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O. ; que ces parts sont sujettes à confiscation dans le cas 
d’infraction aux règlements qui concernent le paiement des 
versements.

Que la confiscation des parts, dans les conditions autori
sées par les règlements de la société, est un acte d’adminis
tration de la compétence du bureau de direction et qu’il 
n’est pas nécessaire qu’elle soit prononcée par la société elle- 
même.—Loranger J., 9 sept. 1884, Ex parte Doran A Ber
nard. I, 8. O. 31.

16. Subscriber before incorporation__The appellant sign
ed an undertaking to take stock in a company to be incor
porated by letters patent, under Q. 81 Viet. ch. 26, but was 
not a petitioner for the letters patent, nor was hie name 
included in the list of intending shareholders in the schedule 
sent to the Provincial Secretary with petition. The appel
lant’s name was not mentioned in the letters patent, 
incorporating the company, nor did he become a sharehol
der at any time after hie incorporation

(Reversing the judgment of the 8. C. Cross J. dissenting). 
That the appellant never became a shareholder of the com
pany and could not be held for calls on stock.

The Union Navigation Co., and Couillard, and Rasconi ami 
the lame Co. followed and approved. McDougall et al A the 
same Co. distinguished.

Per Tessier J. ) That a subscription to stock in a com
pany to be incorporated is a mere proposition and not a 
binding promise to take and pay.

Per Ramsay, J.) That under terms of the statute 81 Viet. 
(Q) ch. 25, the only persons who are shareholders in a com
pany incorporated thereunder are those named in the letters 
patent as such, and those who become members after incor
poration.— Monk, Ramsay, Tbssikr, Cross, Baby, JJ., 21 
may 1885, Arlest A the Belmont Mfg. Co. I, Q. B. 340.

Citations.—AngtU k Anus, on Corporations,M 523 and 624—Abbot's Digest 
qf Corporation Cases, vo Subscription, p. 801, § VI, Nos. 162-169.
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CORRUPTION OF MEMBERS OF LEGIS
LATURE.

See CONSTITUTIONAL LAW 
COSTS.

I.—Action or damages for personal wrongs 
II—Depositions

III. —Exhibits
IV. —Plaintiff suocesful for part of demand- Discretion as

to costs
V.—Privilege

VI.—Useless action

See ATTORNEY - BOUNDARIES—INTEREST—LESSOR 
AND LESSEE-PRIVILEGE FOR COSTS-PROCE- 
DURE-SECURITY FOR COSTS—REVIEW.

1. Action of damages for personal wrongs.—That art. 478 
C. C. P., which provides that in actions of damages for 
personal wrongs, if damages awarded do not exceed forty 
shillings sterling, no greater sum can be allowed for costs 
than the amount of such damages, deprives the court of 
power to allow the plaintiff the costs of the action where 
no damages whatever are awarded. And this restriction 
exists even where it appears that the plaintiff, by a state
ment in writing, waived his claim to any condemnation in 
his favor, except for the costs of the suit. — Johnson, Ma
thieu, Wurtelb, J J., 80 APRIL 1891, Browning vs Sparkman.

VII 8. C. 369.
2. Depositions.—Que lorsque les dépositions déjà prises 

dans une cause sont produites dans une autre cause et por
tent le titre de cette dernière cause comme si elles eussent 
été prises en icelle, le procureur de la partie adverse a droit 
aux honoraires pourvu par le tarif jiour transquestionner 
plus de cinq témoins ; il en serait autrement, si les déposi
tions eussent été copiées dans la cause même ou elles avaient 
été prises et eussent été produites dans la dernière cause 
avec un consentement à ce qu'elles servent.

Qu'un conseil à l’enquête doit être accordé dans tous les 
cas où il y a eu enquête, quand bien même elle ne consiste- 

7



4 008TB

rail qu’en consentement on admiaeion écrite.—Gill, J., 23 
Die., 1890, Banque dHochelaga vf Ewing VII, 8. 0. 40.

3. Exhibits. - Que le coût des pièces n'entre en taxe 
contre la partie condamnée aux dépens, que lorsqu'elles 
étaient nécessaires à la cause, et, en outre, que lorsque la 
partie qui les a produites n’était pas présumée les avoir en 
sa possession.

Que pour en obtenir la taxation, il n'est pas nécessaire 
d’en avoir demandé le coût spécialement, la conclusion gé
nérale aux dépens étant suffisante.—Jbtté, J., 8 juil. 1886, 
Mainville m Legaull. I, 8. 0. 483.

4. Plaintiff suooesful for part of demand-Discretion as to 
costs.—A judgment will be revised and reformed by the 
Court of Review on a question of costs, where the Court 
below, in adjudicating on the costs, acted on a wrong prin
ciple.

(Reversing the judgment of Mathieu J.) Where the ac
tion is brought to recover claim not composed of distinct 
parts, or where the plaintiff cannot with some exactitude 
fix the amount for which judgment may be rendered (as in 
action of damages and cases of a like nature), and the plain
tiff’s demand is maintained in part, it is error for the court 
to condemn him to pay the defendant (who has made no 
tender or confession of judgment) the difference of costs of 
contestation between an action for the amount recovered 
and the action as brought. Such an award of costa is not 
within the discretion allowed the court by art. 478 C. C. P. 
and will be reversed on appeal to the Court of Review.— 
Johnson, Gill, Davidson, JJ., 80 dig. 1890, Couture vi Ca
nadian Pacific Ry Co. VII, 8. C. 431.

Citations.—Clermont vt McLeod M. L. R. 6 S. C. 38—Daoust vs Dumouchel, 
M. L. R. 6 S. C 40—Ltger à Léger S L CL J 60 -Pigtau, vol 1, p. 418.

5. Privilege.—That where a defendant, in an action of 
damages, which has been dismissed with costs, causes an 
immovable belonging to the plaintiff to be seized and sold 
by the sheriff, he is entitled to be collocated by privilege 
for such costs on the proceeds of the sale.—Dorion, Monk, 
Ramsay, Cross, Baby, JJ., 26 jan., 1889, Tansay us Brthune.

I, Q. B. 38.
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ClTlTIOHI — T'A. EatUrn Tovmkipt Bank k Paeand 1 L C. R- 126—1 Pifran 
42 «Id 49.

0. Useless lotion.—

See ACTION

COUNSEL FEE

A fee paid to counsel for advice will not be allowed as 
part of the damages for breach of contract.—Dorion, Ram

say, Tessier, Cross, 26 sept. 1886, Cox A Turner el al.
n, Q. B., 278.

COUNTY COUNCIL 
See MUNICIPAL LAW.

COURT POWERS OF 
See JUDGMENT.

COURT HOUSE 
See MUNICIPAL LAW.

COURT OF INFERIOR JURISDICTION 
See MAGISTRATE'S COURT.

COURT OF SPECIAL SESSIONS

The Court of Special Sessions of the Peace has jurisdiction 
over prosecutions instituted by officers of the Revenue.— 
Loranoer, J., 14 march 1885, Motion vs Lambe.

I, S. 0. 264.
OlTITIOKS - -Hogan M Cité do Montréal 6 L. H. 317 —Dion VO Ckamoau 9 Q.

L R. 220.

CREDITOR UNPAID 
See PROCEDURE.

CRIMINAL LAW

I —Conjugal union-Cobabitation.
II.-Conviction by Recorder 

III.—Embbzzlement-Bvidrnce
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IV.—Evidence perjury.
V.- Forgery-order for the payment of money.

VI.—Indictment for robbery.
VII.—Larceny-General deficiency.
VIII. -New Trial,

IX.—Obtaining a valuable security by false pbetences- 
Concralment-Amendment of indictment.

X —Procedure in criminal cases-Rbsbrvkd cabb-Amend-
MENT-NOTICB TO PRISON BE TO PRODUCE DOCUMENT-VERBAL 
EVIDENCE.

XI.—1"ROCEDURB IN CRIMINAL GABES-WRIT OF ERROR.
XII —RBCBIPT-VALUABLE SECURITY.

XIII. —REFUSAL TO PROVIDE FOR WIFE.
XIV. —RESERVED CASE.
XV.—Vagrant Act-Conviction.

XVI. —Vagrant-Licensed carter soliciting fares near doors
OF HOTEL

XVII. —Writ of error-Plaintiff in contempt.

See EXTRADITION.
«

1. Conjugal union-Cohabitation.—The mere fact of coha
bitation between two persons, each of whom is married to 
another person, will not sustain a conviction under R. 8 C. 
ch. 161, as amended by 58 Viet. (D) ch. 87, s 11.—Dorion, 
Cross, Baby, Bossé, Doherty, JJ., 18 march 1891, Regina 
vs Labrie. VII, Q. B. 211.

2. Conviction of Recorder —Que lorsqu’une cause crimi
nelle devant la Cour du Recorder a été ajournée à un certain 
jour et à une heure fixée de ce jour, un verdict et une sen
tence (conviction) prononcés contre le prisonnier avant 
l'heure fixée, et en l’absence des témoins et de l’avocat de 
la défense qui avait obtenu le dit ajournement, sont nuis et 
peuvent être cassés sur certiorari. — Doherty, J., 18 avril 
1888, Martin vs Demontigny IV. 8. C. 53.

3. Embezzlement-Evidence —On the trial of a secretary 
treasurer of a municipal coporation for embezzlement, evi
dence of a general deficiency having been given, accompa
nied by evidence of unlawful appropriation by the prisoner 
of moneys received by him by virtue of his employment, 
that the conviction was right, though it was'not proved 
that a particular sum coming from a particular person on a 
particular occasion, was embezzlee by the prisoner.—Dorion,
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Tksbirr, Cross, Bossé, Doherty, JJ, 26 march 1890, Regina 
vs Slack. VII, Q. B. 408.

Citations.—Regina vs Glass, 1 L N. 41.

4. Evidence-Perjury. —The non-production by the prose
cution, on a trial for perjury, of the plea which was filed in 
the civil suit wherein the defendant is alleged to have given 
false testimony, is not material where the assignment of 
perjury has no reference to the pleadings ; but the defen
dant, if he wishes, may, in the case the plea be not produc
ed, prove its contents by secondary evidence.

It is not essential to prove that, the facts sworn to by 
the defendant, as alleged in the indictment, were material 
to the issue in the cause in which the defendant was exa
mined —Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 sept. 
1889, Regina vs Ross. I, Q .B. 227.

5. Forgery-Order for the payment of money.—The priso
ner was convicted of forging an order for the payment of 
money. It appeared that he had forged an order purport
ing to be signed by a foreman, addressed to his employers, 
requesting them to pay the person therein named or order, 
a specified sum. This was the mode adopted by the fore
man of certifying to his employers that so much was due 
for wages to the persons named in the orders.

That the instrument in question was an order for pay
ment of mo.tey, and that the conviction should be affirmed. 
—Dorion, Tlssier, Cross, Baby, Church, JJ., 26 march 
1887, Regina vs Bowen. VII, Q. B. 468.

6. Indictment for robbery —The word “ together ” is not 
essential in an indictment against two persons for robbery, 
to show that the offence was a joint one. — Dorion, Monk, 
Tessier, Cross, Baby, JJ., 19 march 1885, Regina vs Provost.

I, Q. B. 477.
7. Larceny-General deficiency.—That evidence of a gene

ral deficiency in the books of a clerk in a bank will not 
alone support an indictment for larceny. There must be 
some proof of a taking, that is, that certain money went 
into the hands of, and was taken by the prisoner.—Dorion,



88 CRIMINAL LAW

Monk, Ramsay, Sanborn, Tessier, JJ., 22 jünb 1877, Regina 
vs Glass. VII, Q. B. 405.

8. Now trial.—(Fol. Reg. v. Bain 23 L. C. J. 827) A new 
trial may be ordered on a Reserved case, in misdemeanours, 
where it appears to the Court on the evidence that an injus
tice may have been done to the defendant.—Dorion, Monk, 
Ramsay, Cross, Baby, JJ., 27 sbpt. 1884, The Queen vs Ross.

I, Q. B, 227.
1). Obtaining a valuable security by false pretences-Con- 

cealment-Amendment of indictment.—The prisoners obtained 
a subscription for a firemen’s fund, concealing the fact that 
one-third only of tbe amount was to go to the fund. The 
subscriber deposed that he would not have subscribed if 
this fact had been disclosed to him.

That the concealment as to the application of the amount 
constituted a false pretence.

The amendment of the indictment, by substituting the 
name of a different person for tl d person named in the in
dictment to whom the false representations were made, is 
justifiable.

The cheque of a firm beforo it is endorsed by the payee, 
and while still in the hands of one of the members of the 
firm, is not a valuable security, within the terms of the Lar
ceny Act. R. 8. C. ch. 164. — Dorion, Cross, Baby, Bossé, 
Doherty, JJ., 26 jan. 1891, Regina vs Ford. VII,Q. B. 413.

10. Procedures in criminal cases-Reserved oases-Amend
ment-Notice to prisoners to produce document-Verbal evi
dence.—That a Reserved case will not be sent back to be 
amended by the judge who reserved it, upon the mere alle
gation of the prisoner or his counsel that the facts are not 
accurately stated therein.

That a prisoner is not entitled to complain of short notice 
to produce a documentât a trial, where it is shown that the 
document in question was in the possession of a person 
under the control of the prisoner and his counsel on the 
day of the trial.

That the prisoner having in the circumstances declined 
to produce the document, secondary evidence was admissible.
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— Lacoste, Bossé, Blanchbt, Wurtblb, Tait, JJ., 27 nov. 
1891, Regina vs Bourdeau. VII, Q. B. 176.

CiTATNiofl. — R. ci Ua'.ioway, 1 Denuon'i Crown Cat a p. 370—R. vi Brummitt, 
Leigh k Care’» Crown eatei,p. 9—Dwyer k Collin» 7 Ex-ehequer R p 646.

11. Procedures in criminal cases-Writ of error.—That the
issue of a writ of error will interrupt a sentence which has 
been partially undergone before the issue of the writ ; and 
in such case, where the offence is a misdemeanor, the pri
soner may be admitted to bail.—Cross, J., 14 oct. 1891, Ex 
parte Woods. VII, Q. B. 163.

Citations.—A. vt Spelman, 14 L C. J. 281 —Harrin, 4th edit. p. BOO—Dandu- 
rand et iAnctot, Me-Clarke'», Criminal Ijaw qf Canada, p. 639, 655— Exporte 
Burnt, Raminy i Ap. Cate» 188—Hurd, on Haheai Corpu»,p. 327 et 329.

12. Receipt-Valuable security.—(Cross J. dies.) That a
receipt or discharge of a debt is not a valuable security 
under chap. 178 of the Revised Statutes of Canada, and 
that the obtaining of such a receipt or discharge by means 
of violence, or threats of violence, is not a felony coming 
within the terms of the 5th section of the Act.—Dorion, 
Tessibr, Cross, Baby, Doherty, JJ., 26 march 1890, Regina 
vs Doonan VI, Q. B. 186.

13. Refusal to provide for wife.—That on an indictment 
of a husband for refusal to provide for his wife, the jury 
should not consider evidence as to the manner of living 
between husband and wife previous to the time laid in the 
indictment, or promises made by the husband after his 
arrest.—Wurtblb, J., dec. 1891, Regina vs Arent.

VII, Q. B. 288.
14. Reserved case —A reserved case maybe amended at 

the request of the defendant, during the argument thereon 
before the full Court, by adding the evidence taken at the 
trial. — Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 sept. 
1884, The Queen vs Ross. I, Q. B. 227.

That where a Case Reserved for the consideration of the 
Court of Queen’s Bench, pursuant to the Statute in that 
behalf, does not contain a question which, in the opinion of 
the full Court, it is essential to decide in connection with
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such case, it may be sent back to the Court which reserved 
the same, for amendment.—Monk, Ramsay, Tessier, Cross, 
Baby, JJ., 27 jan. 1885, Regina vs Provosts 1, Q. B. 473.

Citations—Regina *■* O'Rourke, 32 U C. Com. Pleat p. 388 and 1 Ont. Rep. 
Q. B. 464.

15. Vagrant Act-Conviction.—Que les juges de paix n’ont
pas juridiction pour entendre une plainte ou dénonciation 
accusant quelqu’un de s’être servi d’un langage insultant 
dans un bureau privé, quand même la plainte serait amen
dée avant la conviction, de façon à y ajouter que le langage 
insultant aurait été proféré sur la rue publique.—Mathieu, 

J., 8 juil. 1884, Mireault vs Brunet. I» S. C. 123.
16. Vagrant-Licensed carter soliciting tores near door of 

hotel.—Held :—That a licensed carter who, contrary to a 
city ordinance, loitered near the entrance to a hotel in the 
city of Montreal, and solicited pàssengers for conveyance in 
his cab, is not a loose, idle, or disorderly person, or a va
grant, within the meaning of 2 R. 8., ch. 157 s. 8-more 
especially where it is not proved that such loitering obs
tructed passers-by, or incommoded guests in the hotel.— 
Church, J., 14 nov. 1888, Smith vs The Queen IV, Q. B. 325.

17. Writ of error-Plaintiff in contempt.—That where the 
plaintiff in error, who had been convicted of a misdemea
nor, was liberated on bail to appear at the ensuing term 
of the Court of Queen’s Bench sitting in appeal and error, 
and on his default to appear his bail was declared forfeited, 
he is not entitled to be heard by counsel on the merits of 
the case, in hie absence.—Lacoste, Bossé, Blanchbt, Wur- 
tble, Tait, JJ., 21 nov. 1891, Woods vs Reginam.

VII, Q B 232.
CROWN-CROWN LANDS.

That a location ticket issued under Sect 18 of ch. 22, C. 
8. C. is, in effect, a promise of sale of the lands to which it 
applies, subject to the fulfilment on the part of the locatee 
of the conditions on which it is granted, and gives the 
locatee absolute possession of such lands, and all the rights 
of action against trespassers which he might exercise if he 
held such lands under a patent of the Crown.
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That the holder of such location ticket was entitled to an 
injunction, to restrain lessees of Crown Timber Limits under 
a license from the Commissionner of Crown Lands for the 
Province, from cutting timber on the lands held under the 
location ticket, until the question of title should be deter
mined by the Courts. — Dorics, Trssirr, Cross Baby, 
Church, JJ., 23 sbpt. 1887, Oilmour & Paradis. (Affirmed 
by Privy Council 12 L. N. 322. Ill, Q. B. 449.

Que dans une action pétitoire intentée par la Couronne, 
le défendeur ne peut réclamer le droit de retenir la propri
été jusqu'à ce que le gouvernementlui ait payé ses impenses 
et améliorations.—Tait, J., 30 sbpt. 1890, Thompson vs Des- 
marteau. VI, S. C. 379.

See LOCATION TICKET — PRIVILEGE -SURETYSHIP 
TURNPIKE TRUSTEES.

CURATOR
See INSOLVENCY.

CURE

Que la dîme établie par la loi, dans la Province de Québec, 
en faveur et pour le maintien des curés, couvre légalement 
tous les services qu'ils rendent à leurs paroissiens dans cette 
qualité.

Que les services rendus par les curés dans l’administration 
des sacrements sont essentiellement gratuits. — Jetté, J., 9 
sept. 1885, St Aubin vs Leclerc. II, 8. C. 4.

Citations.—C. O. 1041,1057,1705—Pothier, Obi. AVi. lis « ih—Marrait, 
vol. 5, art». 1370, 1371—Gaudry, législation de» Culte», vol l, No. 101—Troplong, 
Mandat, No 220, p. 236—Durand de Maillant, officiahté et honoraire, Prédica
teur, 456—Beaudry, Code de» Curé», vol. I p. 231—Statut lmp. 14 Oeorge III, ch. 
83, ». 55—Courtemanche v» Mailloux, 10 R. L. 195—Qouuet, Théologie Morale, p. 
184, 186—Henry», No». 98, 99, 100, 101—Recueil Sautorité» en matière de dime» 
Gabriel p. 234.

See TITHE.

CUZ
CUSTOM OF TRADE

See BANKING-BILL OF LADING.
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CUSTOMS LAW

Que d'après lee statute qui régissent la perception dee 
droite de douane sur les marchandises qui entrent dans notre 
paye, dans toute poursuite oit doit se faire l'application de 
ces lois de douane, il incombe au propriétaire des marchan
dises de faire la preuve que tons les droits ont été réguliè
rement payée et que les prescriptions de la loi ont été 
remplies—Mathieu, J., 6 fév. 1887, Lanctôt is Ryan

111,8.0.468.
Que la prescription de trois mois, établie par le statut 46 

Vict. ch. 12 (1883) contenant la loi sur les douanes à l’en
contre des actions intentées contre tout officier des douanes 
pour ce qu’ils auront fait dans l’exercice de leurs devoirs, 
ne s'applique qu’aux actions en dommages. — Gill, J., 81 
mars 1888, Lanctôt vs Ryan. IV, 8 .0. 59.

Where goods were retained by the collector of customs 
as forfeited under the Customs Act, 1888, and the importer 
seized them in the collector’s hands by process of revendi
cation, that the plaintiff was entitled to an order for the 
delivery thereof only on making deposit with the collector 
of a sum of money at least equal to the full value of the 
goods.

Quaere, whether pending a controversy between the im
porter and the Customs Department, an action of revendi
cation will lie to revendioate goods retained by the collector 
as forfeited.

Semble (per Church, J.) that it is not competent for an 
importer to adopt this proceeding under the circumstances. 
—Dorion, Tessibr, Cross, Baby, Church JJ., 20 bbpt. Ryan 
vs Sanche. IV, Q. B. 318.

DAM.
See WATER COURSE.

DAMAGES.
I.—Absence or mai.icb 

II.—Anouish or MIND.
III. —ASSAULT.
IV. —BBBACH or CONTRACT.

V. - Corporation—N eoliobncr—Solatium do loris.
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VI.—Default to issue debentures
VII. —Direct damages.
VIII. —Direct and indirect.

IX. —Exposure to contagious disease.
X. —For loss of father.

XI. —Immediate cause.
XII. —Interruption of business.

XIII. —Loss OF SESSIONAL ALLOWANCE.
XIV. —Malicious proceedings —Injunction allowed after

NOTICE AND SUBSEQUENTLY DISSOLVED— PRETE NOM—MA
LICE—REASON ABLE AND PROBABLE CAUSE.

XV.—Measure of.
XVI.—obligation—Damages fob inexécution of—Default.

XVII.—Punishment for gross neglect.
XVIII - Saisie oagkrie.

XIX.—Unjustifiable seizure.
XX—Verdict

XXI.—'Wrongful appropriation of property.

See ACTION-APPEAL—ALIMENTARY PROVISION- 
CONTRACT-CORPORATION-FALSE ARREST- 
LESSOR AND LESSEE-MASTER AND SERVANT 
JURY TRIAL-MONTREAL-MUNICIPAL COR
PORATIONS — NOTARY — NUISANCE — NEGLI
GENCE-PATENT- PERSONAL WRONGS-PRO- 
CEDURK—RAILWAY-RESPONSIBILITY—SALE 
SLANDER-SHERBROOKE.

1. Absence of malice.—Que dans le cas de dommages ré.
sultant de la négligence du défendeur quand il n’y a pas de 
malice de sa part, il n’est pas passible de dommages intérêts 
exemplaires mais seulement des dommages réels que sa né
gligence aurait causés. — Dorion, Cross, Baby, Church, 
JJ., 20 sept. 1887, Stephens & Chaussé. (Affirmed by Su
preme Court 15 S. C. R 379). Ill, Q. B. 270.

2. Anguish of mind.—(Following Ravary & G. T. R. 6 L. 
C J. 49). A direction the jury that anguish of mind suffer
ed for the loss of a husband may properly be taken into 
consideration by them in estimating the damages which 
should be allowed to the widow, is not erroneous—Dorion, 
Ramsay, Cross, Baby, JJ.,16 jan. 1886, Robinson k C. P. R. 
Co. (Reversed by Supreme Court 14 S. C. R. 105.)

II, Q. B. 25,
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8. Assault.—Qu'en droit on peut actionner pour dom
mages intérêts résultant tant du tourment moral que des 
souffrances corporelles causées par des voies de fait sur la 
personne.—Wbktele, J., 11 mars 1888, Auclair tu Bastien.

IV, 8. C. 74.

4. Breach of contract.—(Dorion, C. J., and Cross, J., 
dissenting) that under the law in force in the Province of 
Quebec, nominal damages, to the amount even of $100, 
may be awarded for breach of contract where there is no 
proof of actual damage.—Dorion, Ramsay, Tessier, Cross, 
Baby, JJ., 21 nov. 1888, Corftoration Comté d'Ottawa 4 Cia 
Montréal Ottawa el Occidental. (Affirmed by Supreme Court 
14 8. C. R. 198). I, Q. B. 46.

6. Corporation — Negligence — Solatium.—(Affirming the 
judgment of Papineau, J. M. L. R. 2 8. C. 66). That the chil
dren of a person killed by an accident caused by the bad 
condition of a public street are entitled, without proof of 
special damage, to damages by way of solatium for the loss 
of a parent. Cross, J. dissenting —Dorion, Tessier, Cross, 
Church, JJ., 24 sept. 1887, Cité de Montréal es Libelle. (Re
versed by Supreme Court 14 8. C. R. 741). VII, Q. B. 468.

6, Default to issue debentures. -That the obligation of a
municipality to issue debentures in payment of a subscription 
of shares in a railway is not to be regarded as equivalent to 
a mere obligation to pay money, in which case under C. C. 
1077, the damages resulting from delay would consist only 
of interest from the day of default.—Dorion, Ramsay, Tes
sier, Cross, Baby, JJ., 27 nov 1888, Corporation Comté 
d Ottawa t Oie Montréal 0. & O. (Affirmed by Supreme 
Court 14 8. C. R. 198). I, Q. B. 46.

Uitatiohb—C. C. 1017—Larombiire, Oktig. on Art 1163 C .V, p. 665, 666— 
Potkür, Oblig, Sot 144, 176 — 6 7Wl.tr, No. 264 — 10 Duration, Ml. 19 — 4 
MarraiS, Art. 1163—24 Dtma/ombe, No. 686.

7. Direct damages.—Qu’un entrepreneur est responsable 
du fait qu'une feuille de tôle mal placée sur une couverture, 
où ses ouvriers étaient à travailler, aurait été enlevée par le 
vent et serait venue frapper un passant dans la rue au-des- 
aoo*.
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Que, dans ce cas, néanmoins le maître n'est responsable 
que des dommages réels et directs.—Tblliir, J., 81 jam. 
1889, Shaclcell tu Drapeau. V, 8. C. 81.

8. Direct and indirect—Que les dommages que l’on peut 
réclamer d’une personne coupable de dol ou de quasi-délit 
ne sont que ceux qui en résultent directement et en sont 
une suite immédiate, et non pas ceux dont la faute n'a été 
que l’occasion indirecte.—Mathieu, J., 15 juim 1887, jlfm- 
ball Pl cité de Montréal. (Reversed in Review 18 R. L. 62).

III, 8. C. 131.
9. Exposure to contagious disease. — That a person who

knowlingly permits the children of another to be exposed 
to infection from a contagious disease (small-pox) existing in 
her house, is responsible for the loss and damages thereby 
occasionned to the father of the child.—Torrance, J., 26 
JUNE 1886, Gelineau vs Brossard. II, 8. C. 295.

10. For loss of father.—Que lorsqu’une personne est morte
par suite d’un accident causé par le mauvais état des rues, 
les enfanta et héritiers de cette personne lors même qu’ils 
n’auraient prouvé aucun dommage, ont droit d’obtenir de la 
Cité de Montréal, une certaine somme d'argent par forme 
de consolation et de soulagement.—Papineau, J., 14 ocr. 
1885, Labelle vi Cité de Montréal (Confirmed in appeal VII 
M. L. R. Q. B. 468). (Reversed by Supreme Court 11 8 C. 
R. 741). II. 8. C. 56.

11. Immediate cause.—Croos J. diss.). Lorsque des dom
mages ont été causés par le quasi délit du défendeur et qu’il 
y a eu faute de part et d’autre, la Cour devra rechercher la 
cause principale et immédiate de l’accident et condamner 
son auteur à payer les dommages soufierte par l’autre partie. 
—Dorion, Tessier, Cross, Babt, JJ., 24 sept. 1887, C. P R. 
Co. * Cadieux. III. Q. B. 315.

12. Interruption of business__The loss caused by the in
terruption of the business of a person whose premises have 
been destroyed by the fall of his neighbour’s wall, may be 
considered in the estimate of damages. — Tessier, Cross, 
Church, Boss*, Doherty, JJ., 26 per 1889, Evans vs Lemieux.

V, Q. B. 112.
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13. Loss of sessional allowance—That the loss by a mem
ber of the Senate of Canada of hie sessional allowance dur
ing the time he is disabled by his injuries, should not be 
included in the estimate of damages ; but the total amount 
of damages allowed in this case being moderate and rea
sonable, and not complained of, the judgment was not die. 
turbed.—Johnson, Jbtté, Loranqbr, JJ., 80 nov. 1888, Thi- 
bandeau vs Cie Chemin de Fer Urbain. IV, S. C. 400.

14. Malicious proceedings—Injunction allowed after notice 
and subsequently dissolved—Prete nom-Malice—Reasonadle 
and probable cause —(Cross, J. dies.). That no action lies 
for damages resulting from the issue of an injunction, unless 
such proceeding has been tfcken maliciously and without 
probable cause.

That the terms of the Statute, Q. 41 Viet., cap. 14 s. 4, 
providing that the writ of injunction shall not issue unless the 
person applying therefor first gives good and sufficient 
security “ for the costs and damages which the defendant, 
or the person against whom the writ of injunction is directed» 
may suffer by reason of the issue thereof,” are not to be 
construed as giving a right to damages pleno jure from the 
mere fact of the dissolution of the injunction, and without 
proof that the petitioner for injunction acted maliciously 
and without probable cause.

That when a temporary injunction is allowed to issue 
after due notice to the defendant, and when an opportunity 
is thus afforded him of rebutting the charges contained in 
the petition for injunction, such defendant cannot subse
quently claim damages for the improvident issue of the writ, 
if he neglects to avail himself of the opportunity of denying 
these charges before the writ issues.

(Per totam curiam). That the fact of the petitioner for 
injunction being a prête nom for others who are not proved 
to represent an adverse interest or to have acted maliciously, 
cannot afford any presumption of malice or of want of pro
bable cause against such petitioner.

That in the present case the published statements of the 
Company gave the respondent reasonable and probable cause 
for his proceedings.-TBseiER, Cross, Church, Bossé, Dohbrty,
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28 may 1889, The M. S. R. Co vs Ritchie. (Affirmed by Su
preme Court 13 L. N 84 ; 16 8. C. R. 622). V, Q. B. 77.

Citations.—High, on Injonctions vol. 2 ch. 32, §§ 1619-20—Hilliard, on In
junction!, ch. 2, §§ 1-4, 27, 32, 40 and 62—Forrett à Manchester Ry. 7 jurist (N 
S.) 888-9—Montreal Telegraph Co. vs Low 27 L. C. J. 257—6 Toullier, Ho. 178 — 
R. de Villargues vo “ Prfte-nom”—8 Marcadf et Pont, sur art. 1998, No 1078, p. 
616- 4 Aubry el Ran, pp. 635-6 § 410—Co* * Tamer, M L. R 2 Q B. 278— 
Ha , on Damages, 3d. edit. p. 399—Quarts Hill Gold Mining Co. vs Cyre, L. R 
11 Q. B. D 682.

16. Measure of.—Where there is a right of aotion for a 
trifling aeaaalt, and where no material damage ie done, and 
the plaintiff refusee all settlement, and begins and then 
abandons a prosecution before a magistrate, in order to 
bring an action of damages, the Court will reduce damages 
which have no reasonable measure, to such a sum as wov.ld 
be imposed as a fine by a magistrate.—Monk, Ramsay, Tks- 
sikr, Cross, Baby, 80 dbc. 1886, Pa/iineau 4 Tuber.

II, Q. B. 107.
16. Obligation — Damages for inexecution of - Default.— 

Where the defendants, by the term of the deed of sale of a 
strip of land to them by the plaintiffs, undertook to con
struct two crossings with gates and fastenings, to enable the 
vendors to cross the railway, but no time was stipulated 
within which such crossings were to be constructed : that 
no damages could be claimed for inexécution of the obliga
tion until the defendant had been put in default to make 
the crossings ; and. in the present case, no damages after 
the defendants had been put in default having been proved,
the action was dismissed___Johnson, J., 31 oor. 1888, CVe-
vier vs O. & Q Ru. Co. IV, 8. O. 428.

17. Pumsbment for gross neglect —The defendant, a mer
cantile agency, sent a circular to its subscribers with the 
words “call at office ’ in reference to the plaintiffs dry goods 
merchants at Montreal. Those who enquired at the office, 
including a newspaper corre pondent who was not a sub
scriber, were informed that the plaintiffs had applied for an 
extension of time on a large indebtedness to their English 
creditors. ThU information was untrue and was based upon 
a rumour which the defendant had not verified. The report
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injured the plaintiffs’ credit, and embarrassed them in their 
business.

That the reports of a mercantile agency to its subscribers 
are not privileged communications, though made in good 
faith and from information upon which it relies ; and such 
agency comes under the general rule which makes every 
person capable of discerning right from wrong responsible 
for the damage caused by his fault to another, whether by 
positive act, imprudence, neglect or want of skill.

The defendant having been gnilty of gross neglect in 
circulating a report of an injurious nature without verifying 
it, the damages, though no special amount was proved, 
were assessed at $2000.—Lobanqer, J., 10 nov. 1885, Canity 
vs Brailstrett Company. II 8. 0. 33.

Citations,—Odgert. No 210,211- Htmoood v Ifarriton, 7 /. R. Com. Pleat— 
Sunder/in v. Bradetreet, 7 Com. L. R. 723—Taylor v Chuck, 8 N. Y. 452—Poitevin 
vt Morgan, 10 L. C. J. 93—Chouan, vol. I No. 486—Oirard vtLepage, 4 R L. 554 
— Oirard vs Bradetreet M. L. R 3 Q. B. 69.

The appellant, a mercantile agency, sent a circular to its 
subscribers, with the words “call at office'' in reference to 
the respondent, a dry goods merchant of Montreal. Those 
who enquired at the appellant's office, including a news
paper correspondent who was not a subscriber, were informed 
by the appellant’s employees that the respondent’s firm 
had applied for an extension of time on a large indebt
edness to their english creditors. This information was 
untrue, and was based upon a report which the appellant 
had not verified. The circulation of the report by the 
appellant injured the respondent's credit, and embarrassed 
him in the management of his business, several orders for 
goods being cancelled, or suspended until the report was 
shown to be unfounded.

(Affirming the decision of Loranger J. 2 M. L. R. 2 8 0. 
88) that the manager of a mercantile agency comes under 
the general rule (C. C. 1058) which makes every person 
capable of discerning right from wrong responsible for the 
damage caused by his fault to another, whether by positive 
act of imprudence, neglect or want of skill and that the 
appellant was guilty of negligence in circulating through
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his employees a report of an injurious nature without 
verifying it, and also in communicating it by circular and 
verbally to persons who had no interest in being informed 
of the standing of respondent.

It being proved that the circulation of the report was 
damaging to respondent, it was competent to the Court 
below to estimate the amount of damages, and the judg
ment should not be disturbed.—Dorion, Cross, Baby, 
Church, JJ., 26 may, 1887, Bradstreet k Conley.

Ill, Q. B. 83.
Citataonb—Bureau, Traité de» Injurev, p. 126, (and tame a ithoritiei as above)

18. Saisie gagerie.—Qu’il n’y a pas non plus d’action en 
dommages contre une personne qui fait saisir gager les 
biens meubles de son locataire lorsque cette action est rap
portée en cour et n’est déboutée que parce que le saisissant 
n’a pu alors prouver qu’il avait, avant faction, fait une 
demande de paiement, mais qu’en défense a l’action en 
dommages, il établit que telle demande avait réellement été 
faite.—Gill, J., 20 dec. 1886, Soulltères vs de Repentigny

II, 8. C. 414.
19. Injustifiable seisure.—Qu’il y a un recoure pour dom

mages réels et exemplaires en faveur d’une personne dont 
les biens meubles sont, sans droit, saisis et gagés contre 
celle qui a fait émaner cette saisie gagerie et qui ne Va pas 
rapportée en cour.—Papineau, J., 20 dec. 1886, Brouillet vs 
Clarke. II, S. C. 417.

20. (Davidson, J., diss.) Where on a former trial the jury 
awarded the plaintiff $3,000 damages, but the verdict was 
set aside by the Supreme Court on ground of misdirection, 
and on the second trial the jury allowed |6,500 damages ; 
that the amount was not so excessive that the Court should 
set aside the verdict and order a new trial.—Taschereau, 
Wurtble, Davidson, JJ., 31 jan 1889, Robinson vs C. P. R•

V. 8. C. 225.
21. Wrongful appropriation of property. — Action by 

plaintiff alleging that defendants had unlawfully sold 
and converted to their own use certain effects which 
the plaintiff had caused to be seized in another case

8
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under a saisie gagerie and which the guardian had placed 
temporary in the charge of the present defendants, 
and praying that they be condemned to pay the value of 
such effect» to the extent of the balance due to plaintiff on 
the judgment maintaining the eaieie gagerie. Held, not 
demurrable.—Johnson, Papineau, Jerri, JJ., 80 nov. 1866, 
Morris vs Miller el al• II* 8. C. 476.

Citations—Frechette v. St-Laurent, 12 L. C. R. p. 20—1. Pigeau, 624 Quyot, 
Rep. vo Huesner—G. C. 1013—Pothier, Depot 49—Berry vi Cauvan, 11 L. C. R. 
176—Damereau v. Girard, 16 L. C. R. 380.—Savage vt Singer MJg. Co 9 L. JV. 
290—Leduc vs Girouard M. L. R. 2 8. C. 470.

DEAD FREIGHT
See SHIPPING.

DEATH OF PLAINTIFF
See PROCEDURE.

DEBENTURE
See MUNICIPAL DEBENTURES—PLEDGE.

DEBT DIVISION OF 
See MONTREAL.

DECEIT
See 8ALE.

DECLARATION OF PARTNERSHIP 
See PENAL ACTION.

DECLINATORY EXCEPTION 

See JURISDICTION.

DEED

That, where two clauses in a deed conflict, the one written 
and the other printed, the written clause should have effect, 
as more likely to contain the real intentions of the parties. 
—Dorion, Tissiir, Cross, Churh, JJ., 7 April 1886, Detro- 
siers ft Lamb IV, Q. B. 45.
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DEFAULT
See BONDS CONTRACT.

DELAY
See PROCEDURE.

DELEGATION

That delegation until it is accepted does not bind the 
parties delegants ; it only operates as an indication of pay
ment.—Dorion, Monk, Ramsay, Tessikb, Cross, JJ., 19 nov. 
1888, Reeves & Darling. IV, Q. B. 357.

Citations—La Banque du Peuple k Deejardm» 8 L. C. J 106.

Q’une délégation de paiement acceptée ne change pas la 
nature de la dette du débiteur et n’augmente pas ses obliga
tions ; de sorte que si la dette vient à s’éteindre, hors le fait 
du débiteur, vis-à-vis le premier créancier elle l’est égale- 
meni vis-à-vis le dernier.—Cimon, J., 27 fév. 1896, Drapeau 
vs Marion. II, S. C. 99.

Citations.—C. C. 1173—C. N. 1275—Pothier, oblig Ho. 600—The Trutl and. 
Loan Co. t>« Ouertin, 1 Q. B. D 32—La Soc. Permanent■ de Cone. J. C. v$ Léonard, 
2 L. H. 168, 285-Drummond ve Holland, 3 L. N. 382—23 L. C. J. 240- 8 Q. L. 
R. 370—4 Marcadr,622—1 Larombiére, Oblig.p. 117 et eeq.—5 LarombUre, Oblig. 
p. 635.

DELIT

See PRESCRIPTION—WARRANTY.

DEMURRAGE
See SHIPPING.

DEMURRER
See ALIMENTARY ALLOWANCE — PROCEDURE — ST.

JOHNS.
DEPOSIT

The depositary of a sum of money gave a written ack
nowledgement that the money had been placed in his hands 
by the plaintiff ; but it was added : “It is understood that 
the money belongs to the plaintiff’s minor son, aged 7, and 
that I shall pay him the same when he becomes of age, on
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his own demand ; until that time, I shall pay intetest at 7 per 
cent to the person who takes charge of him." The mother 
having sued the depositary (who had not made default to 
pay interest) to recover the deposit :

That the son alone was entitled to claim the money.
That the plaintiff could not by special answer, raise the 

pretension that the terms of the receipt implied a donation 
by the mother to her son, which was null for non acceptance 
by the minor; and, in any case, that the receipt did not 
mark the existence of a donation.—Davidson, J., 28 vijnb 
1888, McKercher m Mercier. IV, S. 0. 333.

See HOTEL KEEPER.

DEPOSIT IN REVIEW
See PROCEDURE.

DEPOSITION
See PROCEDURE.

DESCRIPTION
See SALE.

DESERTION FROM SERVICE
See MASTER AND SERVANT.

DESISTEMENT
See PROCEDURE. 

See TITHE.
DIME

DIRECT TAXES 
See CONSTITUTIONAL LAW.

DIRECTOR
See COMPANY CORPORATION.

DISAVOWAL
See ATTORNEY.

DISTURBANCE OF POSSESSION
See SALE.
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DOMICILE

To constitute a matrimonial domicile there must be the 
fact of residence coupled with the intention to remain in 
the place

Where the husband declared in the act of marriage that 
his domicile was in Quebec, such declaration in the presence 
of the officer who performed the ceremony, and whose duty 
it was to ascertain and set forth the domicile of the parties 
married, must be considered a formal declaration of intention 
to establish the matrimonial domicile.

Apart from such declaration in the act of marriage, the 
facts of the present case were sufficient to prove that the 
intention of the consorts was to establish their matrimonial 
domicile in the Province of Quebec, and that it was estab
lished there—Dorion, Monk, Tessier, Cross, Bart, JJ., 26 
nov. 1886, Wadsworth vi McCord. (Reversed by Supreme 
Court, 12 8. C. R. 466.) (Judg. of Supreme Court affirmed 
by Privy Council, 12 L. N. 814). II, Q B. 113,

Citations.—Rogers v« Rogers, 1 R. de L. 255—Magurn v. Magurn, 3, O. R. 
570 ; 11 O. R. 178—5 Aubry et Rau 275, 276—Fotlix, Droit International et privé, 
Nos. 20, 27 et 69—Odier, I, 47 d 61—Merlin, Rép. vo. Loi, see. 6, No. 2 et vo. Con
ventions matrimoniales, sec. 2—Rodière et Pont, /, 36.

DONATION

L—By marriage contract-Insolvency op husband.
II.—Clause or insaisissabilité.

Ill—Condition contrary to the public order.
IV.—Donation inter vivos-Ohanging nature op deed op

OIPT BY SUBSEQUENT DBED-GlVING IN PAYMBNT-RBGISTRA-
tion-Tindbr.

V. —Gift op immovable property made to consorts jointly
BY ASCENDANT OP ONE OP THE CONSORTS-BPPECT OP.

VI. —OP PROPERTY OF OTHERS.
VII.—PROPRRTY REVESTING IN DONOR.

VIII.—Registration.
IX.—Verbal promisb-Improvements.

See SALK-USUFRUCTUARY.

1. By marriage oontraot-Insolvenoy of husband registration. 
—A gift by marriage contract is deemed to be gratuitous ;
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end where the husband, donor, ie insolvent at the time of 
the marriage, the gift ie voidable without proof of bad 
faith on the part of the donee.

A gift contained in a marriage contract muet be registered, 
unies* in the case of movables there is actual delivery to 
and public possession by the donee ; which ie not shown 
where the husband, by marriage contract, makes a gift of 
furniture, and the wife, donee, comes and lives with him in 
the house where the furniture was at the time of the 
marriage.—Davidson, J., 12 march 1890, McIntosh vs Rei- 
j,linger VII, 8. C. 466.

Citations.—Behan et al v. Erickton, 7 Q. L. R. 295—McOarvey u. Sauvalle
16 R. L. «62.

2. Clause of insaisissabilité.—Que dans une donation une 
clause d’insaisissabilité est distincte de celle d'inaliénabilité 
et qu’une pension alimentaire insaisissable est cessible.— 
Tïllibr, J., 29 nov. 1888, Persillier vs Brunet.

IV, 8. C. 466.
3. Condition contrary to public order.—Que la liberté de 

conscience est un principe fondamental de notre législation 
coloniale et de notre droit civil, et est, par conséquent, 
d’ordre public.

Qu’en vertu de ce principe, une condition mise dans un 
testament créant une substitution en faveur des enfants du 
testateur, que ceux-là seuls qui professeront la religion pro
testante pourront recueillir, est nulle comme contraire à 
l’ordre public.—Mathikü, J., 1 srpt. 1888, Kim/iton vs C. P. 
R. Co. IV, 8. C. 338.

4. Donation inter vivos—Changing nature of deed of gift 
by subsequent deed giving in payment—Registration—Tender. 
—The parties to a deed of gift inter vivoe may, by a later 
deed, change its nature from an apparently gratuitous 
donation, to a deed of giving in payment.

The forfeiture (under art. 806 C. C.) resulting from neglect 
to register, applies only to gratuitous and remuneratory 
donations.

The giving of a thing in payment being equivalent to a 
sale of it (art. 1592 O. C.) and the necessity of registerings
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deed of sale existing only aa to third parties acquiring the 
thing and hypothecary creditors, absence of registration 
of the original deed could not be invoked by the testa
mentary executors of the person giving, against the deed 
which converted it into a giving in payment, which, more
over, was duly registered.

A person who asks by hie action that a deed of giving in 
payment be annulled is bound to tender the amount of the 
debt discharged by the party receiving the thing.—Tessier, 
Cross, Baby, Bossé, Doherty, JJ., 24 sert. 1890, Wilton A 
Lacoste. (Confirmed by Supreme Court 20 8. C. It. 218.)

VI, Q. B. 316.
ClTATiols.—Potkier, Itonahone, Art. 3, par 1—11 /durent, No. 834 et 340.

5. Gift of immovable property made to consorts jointly
by ascendant of one of the oonsorts__Effect of—Held : That
the gift of immovable property by a father to hie daughter 
and her husband jointly, is deemed to be a gift to the daughter 
alone (C. C. art. 1276); and so where a judgment against 
the son-in-law is registered against property so given, 
there is no hypothec, the title not being in the son-in-law. 
—Monk, Ramsay, Tessier, Cross, Baby, JJ., 28 nov. 1882, 
St. Ann's Mutual Building Society & Watson.

IV, Q. B. 328.
6. Of property of others_Que la donation entrevife de

biens meubles appartenant à autrui, quoique nulle vis-à-vis 
du propriétaire, est bonne et valable contre le donateur, si 
par la suite, ce dernier devient l'héritier du propriétaire.

Que, dans ce cas, le donateur ne peut faire annuler la 
donation pour cause d'erreur, les motifs de la donation res
tant les mêmes et l'erreur ne tombant pas sur la substance 
de la chose donnée.—Tbllier, J., ".6 janv. 1889, Boucner vt 
Bousquet. V, 8. C. 11.

Citations.—8 Pothier, Donation, No». 134, 135—C. C. 992—Larombiire, ivr 
art. 1110 C. N. No. U.

7. Property revesting In donor.—Que lorsqu’une donation 
entrevifs eet faite à certaine condition qui, par son avène
ment, aunulle l’acte, le donateur qui redevient propriétaire 
a droit d’obtenir des donataires un titre régulier et authen
tique.



106 DOMICILE

Que, (lane ce cae, lee donataires sont tenus conjointement 
et solidairement de rendre compte au donateur de leur jouis
sance de la propriété depuis l’avènement de la condition.— 
Taschereau, J., 8 mai 1886, Viivierge et vit vs Thivierge et 
vir et al. II, 8. C. 198.

8. Registration.—Under 14-15 Vict., ch. 98, s. 4, the 
registration of a donation has the same effect as the insinua
tion thereof under the law previously in force, even as to 
donations registered before the passing of the Act and not 
insinuated ; consequently the want of insinuation cannot 
be invoked against a donation contained in a marriage 
contract, passed in 1842, which was duly registered during 
the lifetime of the donor, but not insinuated

Children of the age of majority, who have either accepted 
their father’s succession as universal legatees, or have con
curred in the testamentary dispositions made by him of his 
estate by accepting the particulars legacies made to them 
are estopped from making any claim under his marriage 
contract at variance with the dispositions of the will.

Gifts made in a mariage contract, to take effect only after 
the death of the donor, such as an appointment of heirs, 
partake of the nature of wills ; and consequently in order 
to give effect to the appointment of heirs against third 
parties acquiring immovables in good faith from the legal 
heirs or legatees of the donor it is necessary that the marriage 
contract containing the appointment of heirs be registered 
in the same manner as a will, within six months from the 
death of the person making the appointment, with a de
claration of the date of his death, the names of the heirs, 
and the designation of the immovables affected and trans
mitted thereby.

The want of such registration can be invoked even against 
minors.—Wurtelb, J , 10 dec. 1890, Paré vs Allan

VII, 8. C. 107.
That the don mutuel d’usufruit between future consorts 

by their contract of marriage in favor of the survivor is 
subject to registration.—Dorion, Cross, Church, Boss6, JJ., 
28 nov. 1889, MarchessaulkJc Durand. V, Q. B. 364,
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Citations.—Pothier, Bugnet,vol, 7 pp. 497-8, No. 130—16 Laurent, p. 341, 
No. 307—12 Laurent, p. 423, No. 342—Ferrière, Coutume de Parie, vol. 3 p. 1621

n° 25
9. Verbal promiae —Improvement».—Affirming the judg

ment of Brooks, J. That a promise of gift of real property 
without legal consideration made verbally, is null ; but 
where the promisee entered into possession of the land "in 
pursuance of the promise, it was sufficient to make him 
possessor in good faith, and therefore entitled to the value 
of his improvements if proceedings were taken to evict him. 
—Johnson, Wubtelk, Tbllibii, JJ., 16 nov. 1890, Montgo
merie vi McKenzie. VI, S. C. 409.

CiTiTieni—C. a. 776—C. M 931—Demolcmtt, Donmimt, tol. 3 A-». 8, 9 
and 10.

DOUBLE LIABILITY
See BANK.

DOWER

Qu’une femme qui, sans mise en demeure préalable, pour
suit en réclamation de son douaire coutumier, un tiers pos
sesseur de bonne foi d’un immeuble affecté à son douaire, 
n’a droit aux fruits et revenue de l'immeuble qu’à partir de 
l’institution de l’action.

Dans l’espèce, l’action n’étant que pour arrérages de fruits 
et revenus, a été déboutée. — Tascukrrau, J., 80 avril 
1888, Lamirande es Lalomie. IV, 8. C. 65.

Citations —Oadbois v» Bonnier 6 L. C. J. 267—Pothier, Substitution, eeet: 5 
art. 2, pp. 643 et 648—Ouyot, Subetution, p. 529—2 Ricard, Substitution, Traité 
3 ch. 13, sect I, le partie, pp. 496 et 498—Renuson, Douaire, ch. 3, No. 31, et eh. 
li, No. i—C. C. 411, 412, 1463— Basnags, arts. 376 et 377—Brelonnter sur 
Henry*, pl. 16. -

DROIT DE BANALITE
Ses SERVITUDE.

DRUGGIST

The plaintiff claimed damages from a druggist, for an 
alleged error of his apprentice in giving plaintiff’s mes
senger “carbolic acid” instead of “carbolic oil" which was
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asked for. It appears that carbolic acid was given, bat the 
evidence of the messenger that she asked for carbolic oil 
was contradicted by that of the apprentice, who testified 
that carbolic acid was asked for. It also appeared that 
the bottle was merely labelled “poison” instead of being 
labelled with the name of the substance it contained as 
required by the pharmaceutical Act, 48 Viet. (Q) ch*. 86, e. 
24 (now B. 8. Q. 4089).

That the action being for damages and not for a penalty 
under the Pharmaceutical Act and there being no evidence 
that the injury complained of resulted from the insufficiency 
of the label, this circumstance would not justify judgment
against the defendant__Johnson, Gill, Wurtbls, JJ., 81
oct. 1889, Singer el al vs Léonard. V, S. C. 418.

DRUNKARD
See INTERDICTION—LICENSE ACT, QUEBEC.

EDUCATIONAL INSTITUTION

That the exemption from municipal taxes enjoyed by 
educational institutions under 41 Viet. (Q.) c. 6, s. 26 ex
tends also to taxes imposed for special purposes as the cons
truction of a drain.—Torrance, J, 80 June 1885, Montreal 
vs Ecdesiatiques SI. Sutpice. I, 8. C. 480.

That the exemption from municipal taxes enjoyed by 
educational institutions under 41 Viet. (Q.) c. 6, s. 26 ex
tends to taxes imposed for special purposes e. g. the cons
truction for a drain in front of their property.—Loranoer, 
J., 81 dec. 1885, Montreal vs Ecclesiatiques St. Sutpice

II. 8. C. 265.
(Reversing the judgment of the Superior Court M. L. R. 

2 8. C. 265). That the assessment imposed on the proprietors 
benefited, for the cost of a work of a local character and for 
the benefit of properties in a particular section of the City 
of Montreal, is not a municipal tax within the meaning of 
41 Viet. (Q.) ch. 6, a 26 but is of the nature of a local 
assessment for local purposes, and as such does not come 
under the exemption from municipal taxes accorded to
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educational institutions by the statute above cited.—Tessier, 
Cross, Bart, Chürch, Dohervt, JJ., 27 jan. 1888, CM de 
Montrial vt Si. Sulpice (Jt. in appeal reversed by Supreme 
Court 16 8. C. R 899). IV, Q. B. 1.

Citations—Harrison i Mun. Man. p. 608 note b et seq. et p. 611 note e — 2 
Dillon, Mun. Corp. p. 717, d 720, 719 d note, Not. 116-117—Cooley, Taxation p. 
146 el seq. et notei—Lord Coke on wood Taliage — Angell, Highwayt p. 196 Not 
172, 173—11 John's Reptt. N. ¥ p, 77—Exporte Mayor of New York à Nassau 
St.—4 Zdbritkie's R. p. 385 d 400—Paterson v. Manufacturer, etc—Hilliard Taxa
tion, p. 72 § 5 p. 74, lb—Burroughs, Taxation, p 113 $ 67—38 Viet. (Q) ch. 73 § 
3—41 Viet. (Q.) ch. 6, t. 26—Code Mun. art. 19 par 22—Kirby v. Shaw, 19 Pa. 
St. 268— Wright v. Boston, 9 Cush. 233, 241—Hay,ten v. Atlanta 70 Oa. 817— 
Haynes v. Copeland, 28 U C. C. P. 150—Maxwell, on Statutes 66.

That a school for the education of young ladies, kept by 
a private individual and not under public control, is not an 
“ educational institution ” within the exemption of 41 Viet. 
(Q.) c. 6, s. 26.—Dorion, Monk, Ramsay, Cross, Baby, JJ., 
24 march 1886, Wylie & Montreal. (Reversed by Supreme 
Court 12 8. C. R 384). I, Q. B. 367.

See MUNICIPAL LAW—EXEMPTION FROM TAXES

EJECTMENT 
See LESSOR AND LESSEE.

ELECTION-ELECTION LAW (QUEBEC)—QUE
BEC CONTROVERTED ELECTIONS LAW

I.—Benefit sociéty.
II.—Counter petition.

Ill —Corrupt acts by agent.
IV.—Delay for filing answer.
V. —Duties of secretary and mayor.

VI. —Electors’ list—qualification.
VII. —Mark on voting paper.

VIII.—Mise en cause.
IX. —Penalty.
X. —Promissory note—Promise referring to an Election

XL—Procedure.
XII. —Qualification of voters.
XIII. —Quebec Controverted Elections Act.
XIV —Rentiers—Valuation roll—Tenant—Proprietor. 
Xv.—Secrecy of vote.

XVI.—Voters’ list.
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See SECRETARY TREASURER.

1. Benefit society.—The members of each body cannot be 
deprived of their votes for non-payment of fine» exigible 
under by-laws, without first having had an opportunity to 
give their reasons why the fines should not be imposed, and 
further, without the fines having been formally pronounced. 
—Durion, Monk, Ramsay, Tkssikr, Cross, JJ., nov. 1886, 
Heft mum A Walsh (Appeal to Supreme Court quashed 14 
S. C. R. 788). II, Q. B. 483,

3. Counter petition.—Que lorsque la loi permet de faire 
une procédure jusqu’à l’expiration d’un nombre donné de 
jours, le délai accordé doit être franc, et il n'est censé ex
piré que le lendemain de son échéance.—Loranoer, J., 7 
août 1884, Lavoie vs Gahoury I, 8. C. 78.

3. Corrupt Act by agent. -That corrupt acts by agents 
were proved in the present case.—Johnson, Loranorr, 
Tait, JJ., 20 DBC. 1887, McQuilten vs Spencer.

HI. S. 0. 847,
4. Delay for flling answer.—Qu’un défendeur, sous l’Acte

des Elections Contestées de Québec, sect 65, peut être admis 
à poursuivre une contre pétition sans donner un cautionne
ment ou faire un dépOt.—Loranoer, J., 7 août 1884, Lavoie 
vs Gaboury. I. S. C. 78.

5. Duties of secretary and mayor.—Que le maire d’une 
municipalité ne peut être poursuivi en recouvrement de la 
pénalité imposée par l’Acte Electoral de Québec, pour ne 
pas avoir transmis, dans les délais, un double de la liste des 
électeurs au régistrateur tant que le secrétaire trésorier n’a 
pas entièrement complété cette liste, la négligence du maire, 
et partant sa responsabilité, ne commençant qu’à cette com- 
plétion.—Sicottb, J., 28 ïfiv 1886, Berthiuume es Sicolte.

I, S. C. 300.
6. Electors list—Qualification—Que d’après l’Acte Elec

toral de Québec, la qualification foncière exigée des élec
teurs parlementaires doit exister au moment de la confection 
de la liste et que le rôle d’évaluation ne fait foi que de l’es
timation des biens fonds.
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Que lorsqu’un électeur, dont le nom est porté sur la liste 
électorale n'est pas qualifié de la manière indiquée sur la 
dite liste, mais qu’il est réellement qualifié d’une autre ma
nière, son nom ne doit pas être retranché de la liste.

Que pour les locataires, il n’est pas nécessaire que le mon
tant du loyer soit porté au rôle ; pour avoir le droit d’être 
inscrit au rôle, il suffit qu’il soit de fait qualifié suivant la 
loi.

Que lorsqu’une personne est propriétaire d’une partie dis
tincte d’un immeuble porté au rôle d’évaluation, mais que. 
cette partie n’est pas évaluée séparément du reste de l’im
meuble, elle n’a pas le droit d'être portée sur la liste élec- 
totale.—Mathieu, J., 16 etc. 1887, Mongeau ut C'or/ioralion 
Si. Bruno. Ill, 8. C. 378.

7, Mark on voting paper. —Que, dans l'espèce, les marques 
faites sur le bulletin par le sous officier rapporteur, pour la 
référence de ce bulletin à l’objection faite à ce vote n’affecte
pas le bulletin et qu'il doit être compté__ .Jette, J., 10 déc.
1881, Bernard vt Brillon. I, 8. O. 131.

8. Mise en cause. —The fact that an election was held may 
be proved by verbal evidence. Moreover such fact is a public 
fact which the courts cannot ignore, when it is not specially 
put in issue by the parties.

An admission of corrupt practice made by the defendant 
after the adduction of evidence cannot be revoked.

Where a person is brought into the case under sec. 271 
of the Quebec Election Act of 1876, he is not entitled to 
security referred to in the 46 Viet. (Q.) ch. 2, s. 8.

A mise en cause under sec. 272 may be ordered by the 
judge presiding at the trial No special form of summons 
is necessary ; it is sufficient that the person summoned be 
clearly informed of the nature of the charge against him.

A deposition of a witness on the case against a mis en 
cause, taken on a day not appointed for proof, and when 
the mis en cause was not regularly represented, is illegal 
and will be rqjected.

The mise en cause of a witness who in his evidence has 
admitted corrupt practice, is not illegal, but such admission
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cannot avail as a proof on the oauee against him as mie en 
cause, and the corrupt practice must be established by other 
evidence.

A criminal prosecution against an agent for bribing a 
voter at an election does not prevent the mise en cause of 
such agent under sec. 272 of the Election Act and hie con
demnation for other corrupt practices at the same election.

The Court of Review sitting in an election case may give 
judgment on the mise en cause of a person not candidate. 
—jETTi, Gill, Loranoer, JJ., 3 jan. 1889, Briuon vs Go- 
yetle * McSkane • VI, 8. 0. 102.

At the trial of an election petition against the return of 
a member to represent the County of Laprairie, in the 
Quebec Legislative Assembly, evidence was given that the 
appellant had committed acts of bribery and corruption at the 
election whereupon he was summoned, under sec. 272 of 
the Quebec Election Act of 1875, to appear and answer the 
charges made against him. He appeared, denied the charges, 
went to evidence, and the case being heard before the Su
perior Court sitting in review, as Court of first instance, he 
was found guilty of two cases of corrupt practices, at the 
election, and condemned to pay a fine of $200 for each of
fence, with costa and imprisonment, in default of payment.

(Reversing the decision of the Court of Review M. L. R. 
6 8. C. 102). That the Quebec Election Act of 1876 con
fers no authority upon the Superior Court sitting in Review, 
to enquire into and determine any charge of corrupt practi
ces against the provisions of the Act ; the only authority 
conferred by the Act to try and determine such charges 
being conferred on the Superior Court held by one judge 
thereof, as provided for by sects. 272, 278, 274 and 292 of 
the Act.

That the jurisdiction of the Superior Court sitting in 
Review is limited by the Controverted Elections Act of 
1876, to the hearing of the parties to an election petition 
and the determination of the issues raised thereon between 
the parties to such petition, including charges of corrupt 
practices against any of the candidates, at the election, who 
are made parties to the Controverted Election Petition.
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That, aa the appellant was neither an elector, nor a candi
date, nor a returning officer, nor a deputy returning officer, 
at the election, he could not be, and in fact was not, a party 
to the election petition, and waa not amenable to the juri
diction of the Court of Review, aa a court of original juria- 
diction.

That the power conferred by aub section 4 of section 89 
of the Controverted Elections Act, to determine all matters 
arising out of the election petition refers to such matters 
only aa are in issue on the election petition between the 
parties thereto, and does not extend to collateral and in
dependent issues with parties unconnected with the election 
petition, such as charges of corrupt practices against persons 
who were not candidates to the election and are not part'es 
to the election petition.

That the Superior Court sitting in Review had no juris
diction to hear and determine, aa a Court of first instance 
and without appeal, the charges of corrupt practices against 
the appellant; the Superior Court held by one judge or a 
judge thereof, having sole jurisdiction in the matter, subject 
to a review before three judges and to an appeal to this Court 
as provided for with regard to judgments rendered by the 
Superior Court.

That an appeal lies to this Court from every judgment 
rendered by the Superior Court sitting in Review for excess of 
jurisdiction, and that that part of the judgment of said Court 
by which the appellant was found guilty of corrupt practices 
and condemned to pay two fines of $200 each, with costs 
and imprisonment in default of payment, is ultra vires and 
must be set aside, and the record returned to the Superior 
Court, in order that the proceedings may be continued, as 
if the case had not been heard, nor adjudicated upon by the 
Court sitting in Review.—Dorion, Txssiïr, Bart, Church, 
Bossé, JJ., 25 jan. 1890, McSkane 4 Brisson. VI, Q. B. 1.

Citations—Surent m TUIett L. R 6 C. P. 147 —Bopkiru v. Oliver, I Hodgitu 
m—ckoleuett Bai* 10 S. C. R. 051— Cirri k CUueeeu IVrol. p. 113 « 117— 
Bonnier, Traité de la Procédure Civile p. 416—McLaren k Corporation qf Bue • 
kingham, Ramsay's Ap. Cas. 42 — Ralfe v. The Corporation of Stoke, 24 L. C. J. 
103—Cooey à The Corporation of Brome 1 L. JV. 619-
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9. Penalty.—Que lorsqu’un statut décrète qu’à défaut de 
remplir certains devoirs chacune de deux personnes pourra 
être condamné à payer une somme de $200 d’amende, on ne 
peut les poursuivre séparément pour $200 chacune, mais qu’il 
faut prendre une seule action pour une dette de $200 contre 
les deux ensemble.—Sicotte, J., 28 FÉv. 1886, Berthiaume vs 
Startle. I, 8. O. 300.

ÎO. Promissory note — Promise referring to an election 
fund.—The respondent made his promissory note payable to 
hie own order, and endorsed and delivered the same to 
appellants, who got it discounted ; and the proceeds were 
applied to an election fund of which the respondent was 
treasurer, the fund being used in promoting the election of 
members of the provincial legislative assembly. There was 
an understanding that the appellants would take up the 
note at maturity as their contribution to the election fund. 
The appellants having failed to take up the note, it was 
paid by the respondent. In an action by the latter against 
appellants :

That the respondent had no right no recover the amount 
of the note from the appellants, a promise on undertaking 
in any way referring to an election fund being void under 
88 Viet. (Q.) s. 266, now R. 8. Q. $ 425.—Dorioh, Tessier, 
Cross, Bart, Bossé JJ., 26 sept. 1889, St. Louis A S ttécal. 
(Confirmed by Supreme Court 18 8. C. R. 587).

V, Q. B. 333.
11. Procedure__Que lorsque l’instruction d’une pétition

d'élection est terminée et que l’inscription pour audition 
devant la Cour Supérieure, siégeant en Révision, a été faite 
et produite, une intervention de la part d’un électeur, 
demandant à être reçu partie dans la cause à la place du 
pétitionnaire, ne pourra être reçue par la Cour Supérieure 
préaidée par un seul juge, ou par un juge de cette cour, vû 
que la cause ne se trouve plus alors devant cette cour, mais 
se trouve devant la Cour Supérieure siégeant en Révision. 
—Mathieu, J., 18 oct. 1884, Démry vs Mousseau.

I, 8. C. 35.
Citations.—J Pigeau, Procédure Civile, idit. de 1789, page 334.
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12. Qualification of voters.—Que la qualification exigée 
par lee sections 8 et 9 de l'acte électoral de Québec pour 
être électeur doit exister de fait au moment de la confection 
de la liste, et qu’il ne suffit pas qu’elle paraisse au rôle d’éva
luation, ce dernier ne servant qu’à constater la valeur des 
biens fonds.

Que lorsqu'un électeur a été par erreur mis sur la liste 
électorale sous une qualité qu’il n’a pas, mais que tout de 
même, au moment de la confection de la liste, il était réel
lement qualifié d’une autre manière, son nom ne doit pas 
être retranché de la liste des électeurs.—Mathieu, J., 8 avril 
1885, FiliutrauH vs Corporation St-Zotique. I, 8. O. 308.

Que pour être qualifiés comme électeurs parlementaires 
pour la province de Québec d’après la loi électorale de Qué
bec 52 Viot., ch. 4, art. 173, les locataires doivent jouir de 
biens immeubles qui par le rôle d’évaluation en force, sont 
évalués séparément à $200 au moins dans les municipalités 
autres que les cités.

Que les locataires, pour être ainsi qualifiés, doivent avoir 
loué à l’année et non au mois.—Wurtblr, J., 22 mai 1890, 
Oalipeau vs Corporation Pointe aux Trembles VI, 8. C. 214.

Que des employés du gouvernement qui travaillent pen
dant la saison de navigation et reçoivent $1.25 par jour, 
qui sont continués dans leur emploi d’année en année sans 
nouvel engagement, tombent sous le par. 4 de l’art. 186 de 
l’Acte Electoral de Québec et ne peuvent être mis sur la liste 
des électeurs.

Qu’un curé d’une paroisse qui occupe des biens fonds 
donnés à la fabrique pour l’usage du culte, n’en est que l’ad
ministrateur et n’occupe ces biens qu'en sa qualité de curé 
et, comme tel, il ne peut être mis sur la liste des électeurs 
parlementaires sous l’Acte Electoral de Québec, l’occupation 
officielle n’étant pas celle exigée par la loi.

Que le temps pendant lequel un fils de propriétaire doit 
avoir résidé avec son père, son beau-père, son graud’père, 
sa mère ou sa belle-mère, est un au avant la date de la con
fection de la liste des électeurs.

Qu’un fils de propriétaire qui travaille constamment en 
dehors de la municipalité, mais dont les absences sont moin- 

9
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dree que six moie, qui n'a pas d’autre residence que celle 
de son pire et qui contribue à l’entretien de l’établissement 
de son père eet qualifié pour être mie sur la liste des élec
teurs.

Que la vente d’un immeuble pour taxes municipales dé
qualifie le propriétaire sur lequel la vente eet faite, comme 
électeur parlementaire de Québec, à partir de la vente, quoi
que cette dernière reste révocable par le retrait que peut 
faire dans les deux ans l’ancien propriétaire ; l’effet de la 
vente par les art. 1004 et 1013 du Code Municipal, étant 
de transporter immédiatement la propriété du lot vendu à 
l’acheteur.

Qu’il ne peut être permis à un fils de propriétaire, pour 
établir sa qualification de prouver que, depuis la confection 
du rôle d’évaluation, la propriété de son père sur laquelle il 
veut se qualifier a augmenté en valeur ; dans ce cas, le rôle 
d’évaluation seul fait foi de la valeur de l’immeuble.—Wur- 
tblb, J., 26 mai 1890, Brunet vs Ste-Anne de Bellevue.

VI, 8. C. 888.
13. Quebec Controverted Elections Act__(1) Corrupt act-

Evidence.—Where the uncorroborated statement of a person 
who alleged that he had been bribed, was positively denied 
by the person charged with the corrupt act—the evidence 
of the latter being the more credible and trustworthy,—that 
the charge should be rejected ; and especially as this was 
the sole case by which the allegation of corrupt practices in 
the election was supported.—.Tohnson, Taschereau, Gill, 
JJ., 23 mai 1888, Prévost vs Boyer. IV, 8. 0. 350.

(2). Employment of speakers by the candidate—Advance of 
money by candidate to official agent—Corrupt pur/mes not pre
sumed—Intimidation—Agent-General treating.—A candidate 
may lawfully employ and pay a speaker to advocate his 
cause by public speeches during the election contest. 
(Wheeler vs Gibbs, 4 8. C. R 430).

It will not be assumed, as against the candidate, from the 
fact that money placed by him in the hands of an official 
agent for disbursements, has not been fully or accurately 
accounted for by the agent (who expended only one third
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thereof) that it was advanced by the candidate or ex
pended by the agent for corrupt purposes. Proof must be 
made of the corrupt payments, and that the candidate 
sanctioned them. Such advance of money, however, is 
objectionable.

A person who takes part in committee work and assists 
in checking voter’s list with the knowledge and sanction of 
the candidate, is an agent within the meaning of the elec
tion law.

A father and son were notified by an agent of the can
didate that if they voted, the wife of the first mentioned 
would be prosecuted for illegal practice of midwifery ; held 
a case of intimidation sufficient to annul the election.

Where ordinary hospitality is shown during an election 
by an agent of the candidate to a friend, it will not be 
presumed because the person receiving it was a voter, that 
the entertainment was offered with a corrupt motive.

Forty or fifty persons, including several voters, assembled 
on the eve of the election at the house of an agent, where 
liquor was served to them indiscriminately, and there was 
heavy and general drinking. Held (Taschereau, J., differing) 
that it was a case of general treating sufficient to annul the 
election.—Johnson, Taschereau, Loranobr, JJ., 80 nov. 
1888, Magnan vs Forest. IV, 8. C. 265.

Citations.—Benoit v. Jodoin 19 L. C. J. 185—O mgr at ». Shehyn 1 Q. L. R. 
295— Wkeler v. Qibbt 4 S. C. R 430—Ho dgine Election Catet p 547, 577, 785, 
343, 304—Bodmin, 1 O'M et H.p. 125— Wettmineter 1 O’Met H.

(8). Mit en cause—That after the enquete on the trial of 
an election petition hae been closed, the respondent is no 
longer entitled, on R 8. Q. 514, to adduce evidence to 
show that any other candidate has been guilty of corrupt 
practice.—Dohbrty, Mathieu, Tait, JJ., 8 oor. 1889, Séguin 
vt Rochon. V, 8. C. 461.

(4). Mis en came.—Jurisdiction.—That where a person has 
been brought into an election case, under the provisions of 
88 Viet. (Q) ch. 7 s. 262, and the evidence on the charge 
against the mis en cause has been taken before the trial 
judge, that the determination of such matter is within the 
competence of the court sittiag in Review upon the merits
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of the petition.—Loranoer, J., 6 feb. 1888, Bruton vs 
Goyette. IV, 8. C. 333.

(6). Mis en cause—Preliminary objection—Review.—That 
the mise en cause (whether by the answer to the petition or 
subsequently of any other candidate not petitioner in the 
cause, is in the nature of an election petition and is subject 
to the rules prescribed for such petitions ; and an appeal lies 
to the Superior Court sitting in Review, under s 41 of the 
Quebec Controverted Elections act (R. 8 Q. 600) from a 
judgment maintaining preliminary objections of themie en 
cause.—Jmâ, Lu ranger, Davidson, JJ., 8 juin 1889, Sé
guin vs Rochon. V, S. O. 458.

(6). Preliminary objection—Sevvice of petition—Description 
of electoral district.—Stamps.—Corrupt practice —Knowledge of 
candidate—Evidence.—A petition presented on the 7th. 
november and served on the following day—the notice of 
election having been published on the 8th October—is with
in the delay prescribed by R. 8. Q. 482.

The description of the electoral district, in the petition, 
as “the electoral district of the County of Ottawa” instead 
of “ electoral district of Ottawa” is not a sufficient ground 
for rejecting the petition, the electoral diet: ict being in fact 
composed of the county of Ottawa alone.

In a district where the fee on filing petition is payable in 
money to the clerck of the Court, and has been duly paid, 
the absence of stamps on the petition is not an irregularity.

The fact that large sums were being illegaly spent by the 
agents of a candidate and that this circumstance must have 
been known to those who were engaged in promoting hie 
election in that part of the county, is not of itself sufficient 
to prove knowledge by the candidate of corrupt practice, 
where it appears that he was not present at the place where 
the money was being disbursed, but was engaged in a 
remote part of the county. Knowledge of corrupt practice 
must be clearly established, and where the evidence is so 
contradictory as to raise a doubt, the defendant is entitled 
to the benefit of the doubt.—Jrrri, Wurtelb, Davidson, 
JJ., 80 dec. 1889, Séguin vs Rochon. V, 8. C. 465.
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(7) . Requite avili after judgment—That after the Court, 
has, in compliance with the provisions of the Quebec 
Controverted Elections Act, 1876, transmitted to the 
Speaker its report and a certified copy of the judgment in 
an election case, it is dispossessed of the case and cannot 
entertain a requête civile asking for the revocation of the 
judgment on the ground of fraud and surprise.—Johnson, 
Doranoer, Tait, JJ., 81 janv. 1888, McQuillen vs Spencer.

IV, 8. C. 165.
(8) . Substitution of petitioner — Collusion.—Admission by 

defendant.—Que pour qu'une substitution de pétitionnaire 
soit permise, dans le cas où le premier pétitionnaire refuse 
ou néglige de procéder, il faut ; lo. Qu’il soit démontré * 
la Cour qn’il y a collusion entre le premier pétitionnaire et le 
défendeur : 2o. La pétition de substitution doit être signée 
par la partie elle-même et non par son procureur ad litem.

Que le défendeur dans le cours de l’instruction de la cause, 
à l'enquête, pour éviter des frais, et en vue d’un compromis 
ayant fait une admission écrite admettant que des manœu
vres frauduleuses de nature à annuler son élection avaient 
été commises par see agents légaux, mais hors sa connais
sance personnelle, pouvait, plus tard, alors que le pétition
naire qui n’avait ni accepté ni refusé cette admission, avait 
déclaré poursuivre la cause pour déqualification personnelle, 
signer et produire un retraxit ; et que l’effet de ceretarix a été 
d’annuler cette admission qui n’a plus formé partie de la 
preuve,—Johnson, Taschereau, Loranqer, JJ., 28 mai 
1888, Faille vs Lussier. IV, 8. C. 139.

(9) . Trial.—When concluded.—That the trial of au election 
petition is concluded when the enquête of petitioner and 
respondent has been closed ; and it is not competent there
after for the respondent to give notice, under K. 8. Q. 614, 
that he intends to prove that another candidate not in the 
cause has been guilty of corrupt practice,—Doherty, Tait, 
delorimier, JJ., 8 OCT. 1889, Séguin vs Rochon.

V, 8. C. 463.
(10) . Substitution of new petitioner.—(Buchanan, J., differ

ing partly as to this point). Where a petitioner abandons
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the personal chargee, but inecribee the caee before three 
Judges sitting in Review in order to have the defendant’s 
election aimuled for admitted acts of corruption by agents, 
such petitioner is proceeding withint he meaning of sec. 
104 of the Quebec Controverted Elections Act, 1876 and 
therefore the right to substitute another petitioner does 
not arise under the circumstances stated.—Johnson, Bucha
nan, Lobanobr, JJ., 31 OCT. 1884, Décary es Mousseau.

Il, 8. O. 828. '

(11). When a case has been inscribed for hearing.—That 
when the caee lias been inscribed for hearing before three 
judges sitting in Review as an election tribunal, the Court 
has no jurisdiction to send the case back to the trial judge 
in order that another petitioner may be substituted, and 
that the trial may proceed upon the personal charges.—Dé
cary m Mousseau. II, 8 0. 228.

14. Hen tiers.—Valuation roll.—Tenant.—Proprietor.—Que 
la qualification des rentiers, sur la loi électorale de Québec 
est personnelle et que partout les rentiers doivent être ins
crite comme électeurs sur la liste des électeurs de la muni
cipalité où ils demeurent et non sur celle de la municipalité 
où sont situés les immeubles pour lesquels leur rentes ont 
été constituées.

Que si la valeur réelle de l'immeuble loué doit être con
staté uniquement par le rôle d’évaluation, les autres faits qui- 
conetituent chez un locataire la qualité d’électeur peuvent 
être établies par une autre preuve, et que sa qualité de loca
taire d’un bien fonds mentionné au rôle peut être prouvé 
oralement ou par la production d’un écrit.

Que le fait qu'un locataire occupant tout un lot suffisant 
pour le qualifier, aurait convenu de laisser 1 son propriétaire 
certaines réserves, ne l'empêche pas d'être inscrit comme 
électeur.

Qu’une personne qui n’eat pas locataire d’un immeuble, 
mais qui l’occupe comme le serviteur du propriétaire, n’a 
pas la qualité requise pour être électeur.

Que pour être inscrit sur plainte, comme électeur, il n'est 
pas nécessaire que le nom d'un propriétaire soit entré sur
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le rûle d’évaluation, ai la qualité de propriétaire eet établi 
par la production du titre, et ai la valeur voulue eet établie 
par le rôle d’évaluation.

Que pour être qualifié comme électeur, un file de pro
priétaire doit avoir demeuré, depuie un an, avec eon père 
ou autrea aacendanta, poeeédaut un immeuble auffleant en 
valeur, d’aprèa le rôle d’évaluation pour la qualification 
foncière dea deux, maie il n’eet paa néceeaaire qu'il réaide 
eur le bien fonde qui peut même être eitué dana une muni
cipalité autre que celle où il demeure.

Que loraqu’un nom d’électeur eat entré erronément eur la 
Mate dea électeura, le conaeil municipal ne doit pour cela le 
retrancher eur la liate, maie il doit le corriger et l’inacrire 
correctement.—Würtklk, J., 2 juin 1890, Jeannolle vt Cor
poration Bdail. VI, 8. O. 261.

18. Secrecy of vote.—Que le eecret de la votation eet éta
bli en faveur du voteur, et qu’il peut loraqu’il réclame eon 
bulletin déclarer de vive voix, pour qui il entend voter aana 
pour cela perdre eon droit de vote.—Jetté, J., 10 déc. 1881, 
Bernard vi Brillon. I, 8. C. 121.

16. Votera liât.—Que le eecretaire tréeorier d’une muni
cipalité ne peut être poureuivi pour le recouvrement de la 
pénalité édictée par la eection 88 de l'acte électoral de Qué
bec, en caa de retard dana l’envoi d’un double de la liate 
électorale au régiatrateur du comté, ai c’eet le conaeil de la 
municipalité qui a caueé ce retard en retenant la liate jua- 
qu’aprèa le délai établi par la loi, eurtout loraque le aecré- 
taire a envoyé la liate dea électeura aussitôt que le conaeil 
eût terminé l’examen de la dite liate.—Taschereau, J., 6 
mars 1885, Jodoin vs Archambault. I, 8. C. 323.

(Reversing the decision of Taschereau1 J., aupra). The 
. fact that the electoral list was still under the consideration 
of the Council, ia not a valid ground of defence where a 
secretary-treasurer ia sued for a penalty for not transmitt
ing a duplicate of the list to the registrar of the registration 
division, within eight days after it came into force, aa re
quired by 88 Viet (Q.) ch. 7, and the penalty may be re
covered even where the secretary treasurer does not appear
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to be in bad faith.—Dorion, More, Ramsay, Tessier, Cross, 
JJ., 28 Nov. 1886, Jodoia es Archambault. V, Q. B. 1.

Que le Conseil d’une corporation municipal n’a pas le 
droit de réviser la liste électorale sous l’Acte électoral de 
Québec et d’y ajouter et d’y retrancher des noms sans que 
des plaintes aient été déposées devant lui, et sans donner avis 
aux personnes dont les noms doivent être ainsi retranchée.

Que tout électeur a droit de se plaindre de cette illégalité 
et d’en appeler à un juge do cette décision du Conseil 
Municipal.—Tait, J., 28 juin 1887, Robertson vs Corporation 
de la Paroisse de St. Vincent de Paul. III, S. C. 178,

EMPLOYER
See MASTER AMD SERVANT.

ENDORSEMENT
See BANKS AND BANKING-PROMISSORY NOTE 

ERROR
S. brought suit to compel V. to render an account of 

the sum of $2500, which 8. alleged he paid V on the 6th 
October, 1885, to be applied to 8’s first notes maturing, and 
in acknowledgement of which V.’s bookkeeper gave the 
following receipt :—“ Montreal, October 6, 1885. Reed. 
from Mr. D. S. the sum of $2500, to be applied to his first 
notes maturing, M. V. (Fred) ” V. pleaded that he never 
got the $2600, and that the receipt was given by hie clerk 
by error, and that it should be for a case of sealskins, and 
not for $2600. The clerk and other witnesses were exa
mined without objection to prove error.

That parol evidence is admissible in commercial matters 
to prove error in a written receipt given by a clerk, and 
that the evidence in this case proved error.—Dorion, Cross, 
Baby, Boss!, JJ., 22 march 1890, Schwersenski A Vineberg. 
(Confirmed by Supreme Court 19 8. C. R. 248).

VII, Q. B. 137.
Citations.—Bill * Aruton 20 l. O. J. 281.

See ACTION.
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EVIDENCE

I. —Acknowledgement after institution of action.
II. —Action fob assault.

III. —Action in separation db corps.
IV. —Action to recover penality fob non registration.
V.—Admission of testimony to prove that debtor was

granted delay.
VI.—Attorney ad litem.

VIL—Aveu judiciaire—To contradict a writing.
VIII.—Certificate of judge of session of the peace.

IX —Commencement of proof—Admission.
X —Examination of consort.

XI—Hearsay.
XII. —Interpretation of written document—Admissibi

lity OF KXTBINSEC EVIDENCE.
XIII. —OF PUBLIC DOCUMENTS.
XIV. —ONUS PROBÀNDI.
XV. —ORÀL evidence—Commencement of proof in writ

ing.
XVI. —Oath put by the court.

XVII. —Parol testimony of warranty.
XVHL- Payment of hypothecary claim.

XIX. —Partnership.
XX. —Pass Book.

XXI.—Proceedings in criminal prosecution.
XXII —Proof of payments under $60.00.

XXIII.—Proof of claim—Account Bales.
XXIV. —Saisie arret.
XXV. —Services rendered to a candidate in an election.

XXVI. —Servitude.
XXVII.—Statement in deed.

XXVIII.—Statement of account by book keeper.
XXIX.—Supplemental oath.
XXX. —Tender of rent.

XXXI. —To establish real relationship of parties to a
PROMISSORY NOTE.

XXXII.—To ESTABLISH THAT INDORSER OF A NOTE WAS NOT 
TO BE BOUND BY INDORSEMENT.

XXXIII.—Uncertain bounds—Claim fob trees cut. 
XXXIV.—Valuation roll.
XXXV.—Valuation.

XXXVI.—Verbal testimony.
XXXVII.-Will

See CARRIER—CHEQUE — COMPANY — CUSTOM LAW 
DEED—ERROR — FILIATION-FOREIGN JUDG- 
MENT—LARCENY AS A BAILEE-LESSOR AND 
LESSEE-MASTER AND SERVANT-PARTNER
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SHIP — PERJURY — PHYSICIAN — PRINCIPAL 
AND AGENT —PROCEDURE —PROHIBITION- 
PROMISSORY NOTE-RAILWAY-RESPONSIBI
LITY SALE-SUBROGATION.

1. Acknowledgement after institution of action.-Qu’un écrit
signé par le défendeur, après l'institution de l’action, dans 
lequel il reconnaît être endetté envers le demandeur et pro
met lui payer le montant mentionné dans l’action, n’a pas 
d’effet rétroactif, et ne peut être une preuve suffisante pour 
obtenir un jugement dans l’action intentée avant la date de 
l’écrit, lorsque ce dernier ne reconnaît pas le droit du de
mandeur au temps de l’institution de l’action.—Gill, J., 80 
oct. 1888, Baxter ns Or au. IV, 8. C. 446.

2. Action ftpr assault.—Que dans une cause en dommage
pour assaut, le plaidoyer de coupable fait devant la Cour du 
Recorder dans une poursuite criminelle pour le même as
saut, est une admission du fait de l’assaut dont le deman
deur peut prendre avantage dans l’action civile.—Tait, J., 
18 ?tv. 1888, Fortier vt Sauvé. IV, 8. C. 30.

3. Action en séparation de corps__Que l’aveu de l'époux
défendeur dans une action en séparation de corps, soit judi
ciaire soit extrajudiciaire ne peut être admis en preuve ; que 
la prohibition contenue dans les articles 186, 198, 1281 C. C. 
est formelle et ne laisse au juge aucune discrétion sur le 
sujet.

Que l’allégué de la déclaration “ the whole as confessed 
and admitted by the defendant ” peut être rejetée sur mo
tion.—Loranobb, J., 28 nov. 1884, Smith vs Wheeler.

I, 8. 0. 80.
Que dans une action en séparation de corps et de biens, 

la Cour ou un juge a un pouvoir discrétionnaire d’admettre 
le témoignage de l’une ou de l’autre des parties, et lorsqu’il 
ne paraît pas avoir de collussion ce témoignage peut être 
admis.—Jbttü, J., 7 juillbt 1886, Moore vs Duc/os

II, 8. C. 364.
4. Action to recover penalty tor non registration.—In an 

action to recover a penalty under 48 Vio. (Q.) ch. 29, for
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non registration, the plaintiff is bound to establish not only 
that the defendant carried on business under a name indic
ating a plurality of members, but also that he failed to 
register the declaration in the mode and within the time 
prescribed by the statute.

As to failure to register within sixty days after the passing 
of the statute, the plaintiff proved that defendant was carry
ing on business under a firm name after the sixty days, and 
further called a clerk in the tutelle office, who deposed that 
he had examined the index of the registers in that office, 
and that the only person of defendant’s name therein men- 
tionned was registered after the expiration of the sixty days.

That this evidence was inconclusive ; that it is necessary 
to prove absence of registration in any of the books of the 
prothonotary’s office, and that an examination of the index 
alone was insufficient ; moreover the best evidence in such 
cases is a certificate of the prothonotary. — Doherty, Papi
neau, Loranoer, JJ., 81 mai 1886, Pringlevs Marlin.

II, 8. 0. 286.

6. Admission of testimony to prove that debtor was granted
a delay__The fact that an extension of time was given by a
grocer to a customer, for the payment of the grocer’s account 
for goods sold and delivered, may be proved by testimony, 
where no writing exists which would lie contradicted by 
such testimony.—Johnson, J., 29 sept. 1888, McOarry vi 
Bruce. IV, 8. C. 863.

6. Attorney ad litem.—That the attorney of record is only 
allowed to offer his testimony in favour of his client under 
exceptional circumstances ; and that the introduction of the 
evidence of the defendant’s attorney as to a private con
versation between himself and the plaintiff, was under the 
circumstances improper, and such testimony would be re
jected by the court.—Taschereau, J., 10 Nov. 1888, Riellevs 
Benning. (Confirmed in appeal VI, M. L. R Q. B. 865).

IV, 8. C. 219.

The evidence of an attorney ad litem in behalf of hie 
client is admissible but such testimony is repugnant to lhe
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discipline of the profession.—Monk, Ramsay, Tessier, Cross, 
Baby, JJ., 30 join 1886, Waldron k WkUe. Ill, Q. B. 376.

7. Aveu judiciaire__To contradict a writing. -Que l'article
1284 du Code Civil qui décrète que, dans aucun cas, la 
preuve testimoniale ne peut être admise pour contredire ou 
changer les termes d’un écrit valablement fait, ne s'appli
que pas à la partie qui peut admettre et avouer même lors
qu’elle est entendue comme témoin, que l’écrit valablement 
fait ne contient pas toutes les conventions qu'elle a faites.— 
Mathieu, J., 10 ocr. 1886, McConnill vi Millar.

II, 8. C. 870.
8. Certiûcate of judge of the sessions of the peace.—Que le

certificat donné par le juge des sessions de la paix, consta
tant qu’une caution pour la comparution d'un prisonnier 
avait été forfaite par la non comparution de ce dernier, est 
un acte authentique qui ne peut être contredit que par la 
voie de l’inscription en faux.—Wurtble, J., 6 mai 1889, 
Regina vt St-Hilaire. V, 8. C. 116.

9. Commencement of proof. —Admission.—In an action for
the recovery of a loan, where the defendant pleaded that 
he had borrowed the money, but with the stipulation that 
the principal was not to be payable untif after the lender’s 
death, that the admission could not be divided to make a 
commencement of proof—Wurtilk, J., 14 slrr. 1891, Fa 
vret vs Pkaneuf VII, 8. C. 888.

Citations,—Cftntlin vt Valoit 3 L N. 66

10. Examination of consort.—That under 85 Viet. (Q.) 
ch. 6, sect. 9 the right to examine a consort as a witness is 
conferred upon the adverse party only, and the evidence of 
the husband of the transferor of a claim is inadmissible in 
an action by the transferee, on the part of the plaintiff.— 
Torrance, J., 16 juin 1886, Lajcvnesse vs Price.

II, 8. 0. 881.
Gitatiom—Brut A c Slrpktnt tt v ir 17 L. C. J. 140—Four v. McQrtevy 9 A. 

L. 383—Lareau vt Beaudry 22 L. C. J. 336—C. C. P. 262.

11. Hearsay.—The «ppreutice having died since the 
institution of the action, and there being no other living
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eye-witness of the facts, the statement made by him to his 
master, the defendant, in explanation of the circumstance 
is admissible as evidence, not as absolute proof, but as 
explanatory and corroborative of other circumstantial 
proof—Davidson, J., 17 fév. 1888, Laskey vs Lyons.

IV, 8. C. 4.
Citations—Dickson, Law of Evidence in Scotland, (1887 ed ) § 226—Desqui- 

ron, Preuve, p 398—Ouyot, R*p vo. Preuve— Connoly vt Woolrich, 4 L. C. J. 197 
—Pilion vs Binette, 4 L. C. J. 36—Jousse, Ord. Civ. vol. 1, p. 243—Lavoie vs Dra
peau M. L. R. 3 S. C. 304

The apprentice having died since the institution of the 
action, and there being no other living witness of the fact, 
the statement made by him to his master, the defendant, in 
explanation of what had happened, is admissible as evid
ence when coming from the lips of the defendant himself. 
—Tessier, Cross, Church, Bossé, Doheett, JJ., 26 fee. 
1889, Lyons vs Laskey. V, Q. B. 5.

Citations.—(Same authorities as above) Bonnier, vol 1 ,pp. 308 and 310.

12. Interpretation of written document_Admissibility of
extrinsic evidenoe__That where a deed of sale sets out in
detail the various properties and goods thereby transferred, 
the court cannot take into consideration any other docu
ments between the parties, or any extrinsic evidence, but 
must look at the deed alone to decide what property has 
passed there under.—Jetté, J , 23 dec. 1887, Mullarkey A 
MacDougall. IV, 8. C. 89.

13. Of public documents.—Que la preuve des documents 
publics doit se faire au moyen de copies ou extraits attestés 
suivant la loi, mais non par la production du document 
public lui-même.—Schiller vs C. P. R Co. VII, 8. C. 174.

14. Onus probandi__Where the defendant is sued in a
jurisdiction within which he comes solely by virtue of a 
particular fact alleged in the declaration (e g. that goods 
were sold and delivered to him in the district wherein the 
action is brought) and the defendant by declinatory excep
tion denies such fact, the proof of the facts rests upon the 
plaintiff.—Doherty, Papineau, Loranoer, JJ., 81 may 1886, 
Shaw us Cartier. II, 8. 0. 282.
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Where to a demand for money lent, the defendant pleaded 
compensation by a bon given to him by the plaintiff, which 
bon was in these terms “good to W. L. Forsyth (defendant) 
for $600, balance of the payment of $1,000 purchase price 
of 2/12ths of Anticosti, not transferable” and the plaintiff 
answered specialy that the bon was not given to the de
fendant personally but in his capacity of manager of the 
Anticosti Company,—that the burden of proof was on the 
plaintiff to prove the truth of the special answer.—Johnson, 
Papineau, Loranuer, JJ., 20 dec 1887, Bury es Forsyth.

Ill, 8. C. 359.
15. Oral evidence.—Commencement of proof in writing.—

Que lorsque dans un écrit signé par un créancier, il est dit 
que ce créancier a déclaré et manifesté l’intention de faire 
don et remise de sa créance à son débiteur, pour des causes 
et raisons à lui connues, la preuve testimoniale de la remise 
de la dette est admissible, cet écrit constituant un commen
cement de preuve par écrit suffisant.—Tblliek, J., 26 mai 
1888, Voligny vs Palnrdy. IV, 8. C. 108.

16. Oath put by the Court. -Where there is no evidence 
of the cause of the accident, it is not a proper case for sub
mitting the serment supplétoire, and thus permitting the 
case to be proved entirely by the plaintiff’s oath.—Dorion, 
Tessier, Cross, Bart, JJ., 22 ebb. 1887, Sherbrooke 4 Short.

Ill, Q. B. 50.
17. Parol testimony of warranty.—Que la preuve d’une 

condition de garantie dans une vente pour plus de $60 ne 
peut être faite par témoin.—Tessier, Cross, Baby, Church, 
Doherty, JJ., 16 nov. 1887, Tassé vs Ouimet.

III, Q. B. 312.
18. Payment of hypothecary daim.—Evidence of payment 

of a hypothecary claim registered against an immovable 
must be made by the production of a duley registered dis
charge.—Tait, J., 81 may 1887, Green vs Mappin.

Ill, 8. C. 383.
19. Partnership__Que l’existence d’une société commer

ciale peut être prouvée par témoin vie 4-vis des tiers, mais
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que cette preuve n’eet pae permise entre les associés.—Papi
neau, J., 29 NOV. 1884, Rowan m Maué. I, 8. C. 177.

Citations..—Troplong, edition belge, vo. Société, No. 210, 229, 230, Commen
taire» de Fart. 1814—Pardettu», vol. 4, No. 1009, p 122 et 124 —Pratt v» Berger, 
4 L. N. 341—de Villeneuve, Dictionnaire du Contentieux Commercial, vo. Société, 
No. 42—Bindley, on Portnenhip, p. 94, 95, édit, de 1873—Merlin, Question» de 
Droit, vo. Société, p. 312 § l 1 Are colonne, et au»»i Répertoire, vo Société, lect. 3 § 
2 art. 3, No. 7.

A partnership cannot be proved as between the alleged 
partners by oral evidence, unless there is a commencement 
de preuve par écrit.—Davidson, J., 29 juin 1888, Mclndoe vi 
Pinkerton. IV. S. C. 101.

Citations.—Pratt vt Berg-r 28 L. C.J 192—Beaudry vi Ixiflamme, 6 L. C. J. 
134— Lemire v» Bourdeau, 12 R. L. 362 — Graham vt Bennett, 12 R. L 448 — 
Rowan M Maué, M. L. R 1 S. C. 177.

20. Pass book.—Where dealings between the parties have 
been conducted upon the basis of pass books held by each, 
the one presumably the counterpart of the other, the one 
which is produced, and which is reasonably substantiated 
by testimony, must prevail, particularly in the absence of 
secondary evidence founded upon the proved loss of the 
other, tending to show a discrepancy.—Johnson, Doherty, 
Jsrrâ, JJ„ 81 OCT. 1885, Oaudry vt Judah. I, 8. C. 473.

21. Proceedings in criminal prosecution —The clerk of 
the Police Magistrate, being called as a witness in a civil 
suit, was asked to state the contents of a criminal informa
tion. This was objected to on the part of the defendant, on 
the ground that the prosecution in question was not yet 
terminated.

Held that the rule of the Criminal Procedure Act, 82 A 
38 Viet. c. SO e. 68 is applicable to criminal proceedings 
only ; and it was ordered that copies of the proceedings in 
the criminal prosecution should be furnished on payment of 
the usual fees.—Torrance, J., 18 Die. 1881, Kennedy vt 
O'Meara. I, 8. 0.143,

Oitationb.—Addison, on Tort», 692, 608—Bigelov/i Leading Cate» on Tort», 
196.

22. Proof of payments under 160.—Que l’on peut prouver 
par témoins le paiement de diverses sommes d’argent au-
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dessous de ISO chacune payée* k divereee époques, quoique 
le total excède ISO.—Papineau, J., 17 ocr. 1887, Mayer es 
Leva/lr III, 8. C. 190.

33. Proof of claim—Account sales.—Where appellants, by 
a claim filed upon an estate in liquidation, claimed indem
nity for an alleged loss made by them upon shipments of 
cattle from Boston to Liverpool, that the account sales re
ceived by claimants from their Liverpool agents were in
sufficient per se to make proof of the loss.—Baby, Boast, 
Dohibty, Gihon, JJ., 26 sept. 1891, Hathaway A Chaplin. 
(Confirmed by Supreme Court IS L. N. 197).

VII, Q. B. 317.
34. Saisie arret.—Que l’on ne peut justifier l'émanation

d’un bref de saisie arrêt avant jugement par des faits posté
rieurs à la saisie.—Jsrrl, J., 12 jam. 1885, DeMaisonneuve 
vs Larue. I, 8. C. 134.

i
36. Services rendered to a candidate in an election__

Qu’une réclamation de la part d’un avocat pour services 
rendus à un candidat durant son élection, telles que rédac
tion de circulaires, d'annonces dans les journaux, pas et dé
marches, obtention de signatures et de votes en faveur du 
candidat, organisation de comités et d’assemblées publiques, 
discours, etc. s'élevant à une somme excédant 150.00 ne 
peut être prouvée par témoins.—Mathieu, J., 16 avril 1888, 
Ethier vs Hurteau. IV, 8, 0. 36.

36. Servitude.—Que l’existence d’un héritage dominant
non constatée par l’acte ne peut pas être établie par la preuve 
testimoniale —Monk, Ramsay, Tessier, Cross, Baby, JJ , 
20 nov. 1882, Mondelel A Roy. I, Q. B. 9.

Citations.—Hamilton k Wall, 24 L. O. J. 49.

37. Statement in deed —That the borrower's acknow
ledgement in the deed, that he had received the whole 
amount, might be contradicted by the lender’s admission 
that she had paid the money to her notary, aud the notary's 
admission that he had not paid over a portion of the amount. 
Dorion, Monk, Tessier, Cross, Baby, JJ., 22 riv. 1887, 
Webster vs Dufresne III, Q. B. 43.
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28. Statement of account by bookeeper. —The respondent, 
by notarial agreement, leased to appelant the right to mine 
for asbestos, on certain property belonging to the respon
dent. Subsequently, the respondent agreed to reduce the 
amount of royalty he was to receive ; but to what extent, 
the appellant and respondent did not agree. The appellant 
kept no regular books, but his son-in-law and agent, at all 
events for some purposes, kept full accounts, and the ap
pellant was in the habit of referring those who dealt with 
him to this agent, and he had oven paid respondent on the 
statements of this agent.

That the appellant was bound by the statement of ac
count of such agent, the amount so fixed being less than 
the respondent would be entitled to under the original 
agreement.—Dorion, Monk, Ramsay, Cross, Baby, 30 junb 
1886, Jeffery & Webb. Ill, Q. B. 147.

29. Supplemental oath.—Where there is absolute proof
of injuries resulting from chemical action and of an explosion 
having occurred on the defendant’s premises, and the only 
eye-witness is dead, the Court will examine the plaintiff 
under Arts. 1245 and 1254 C. C. and 448 C. C. P.—David
son, J., 17 FBV. 1888, Laskey vs Lyons. IV, 8. C. 4.

Citations.—8 Aubry et Rau, 360—5 Mar cad/, 243—Danty, 74—Dickson, on 
Evidence § 1616—Gilbert tuf Sirey, art. 1366, No. 8.

Where there is absolute proof of injuries resulting from 
a chemical explosion upon defendant’s premises, and the 
only witness is dead, the supplementary oath may properly 
be administered to the plaintiff.—Tessier, Cross, Church, 
Bossé, Doherty, JJ., 26 PÉV. 1889, Lyons & Laskey.

V, Q. B. 6.
30. Tender of rent.—That a tender of rent, not being a 

commercial matter, cannot be proved by parol evidence.— 
Torrance, J., 2 junb 1885, MacFarlane vs Macintosh.

I, 8. C. 461
Citations.—7 Carn k Chauveau, Suppl 2783 ter.—Danty, cap. X, No. 19 p. 

294—7 Toullier Not. 199, 201—3 Carre, Procédure p. 331—3 Larombiïre Obliy. 
C- C. 1258, p. 459, No. 16 — 28 Demolombe No. 95 p. 70—Pothier, Obliy. No. 
678 — 1 Pigeau p. 432, No 5 offre» reelle».

10
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31. To establish real relationship of parties to a promissory 
note.—In a suit founded on promissory notes or bills of 
exchange, in the investigation of facte recourse must be had 
to the laws of England in force on the 80th may 1849 
(C, C. 2841).

According to the laws of England parol evidence is ad
missible to establish the real relationship of the parties to a 
bill of exchange or promissory note, and the circumstances 
under which it was endoreeed.—Wubtble, J., 26 mabs 1891, 
Norlhfield vs Lawrance. VII, 8. C. 148.

Oitatioss.—Story, on Promiooory Notes, No. 479—Chalmers, on Bills of Kz- 
eSanyo p. 306—6 Ap, Cos P. C. p. 733 MacDonald k Whitjl.l l

33. To establish that indorser of a note was not to be 
bound by indorsement.—Parol evidence is inadmissible, 
under art. 1284 0. C. on the part of an indorser of a promis
sory note, to establish an agreement, pleaded by him, that 
he would not be required to pay the note__Johnson, Do
herty, Jrrrfc, JJ., 29 sept. 1888, Dectllet vs Samoisetie.

IV, 8. 0. 361.
Oitatioss—Scott vs Tnrnbnll 6 /, .V p Wl—DcerSamps vs Leper M. L. R. 

3 5. C. 1— 8tory, on Promissory Notes, No. 479.

33. Uncertain bounds.—Claim tor trees out. — Where 
persons are occupying lands which have never been marked 
off by a regular survey, and one of them, instead of bring
ing an action en bornage to settle the limits of his property, 
sues a neighbour for the value of the trees alleged to have 
been cut by him upon plaintiff’s land, it is incumbent on the 
plaintiff to make it clear by positive testimony that the 
trees were in fact cut upon hie land ; and if, upon the reporta 
of surveyors, uncertainty exists as to the limita of the res
pective properties, the doubt must be interpreted against 
the plaintiff. In the present case, moreover, the weight of 
evidence was in favor of the defendant —Dorion, Tessier, 
Cross, Bossé, Dohirtt, 19 jan 1889, Millikm 4 Boerget.

V, Q. B. 300.

34. Valuation roll__Qu’un extrait dûment certifié d’un
rôle d’évaluation d’une corporation municipale, fait preuve
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de son contenu, mais n’exclut pas une preuve contraire 
d’une valeur plus élevée.—Mathieu, J., 28 jahv. 1885, 
Moisan «s Prévost. I, S. C. 344.

85. Valuation.—That in order to determine, for the 
winding up of a partnership the fair cash value of an asset 
of indefinite value, such as a phosphate mine, the Court 
will have regard to the estimate set upon it by persons 
experienced in the purchase and sale of mines, rather than 
to the opinion of the witnesses who assign a speculative 
value to the property ; and the fact that the mine could not 
be worked at a profit may also be properly taken into con
sideration.—Dorion, More, Cross, Bart, JJ., 27 mov. 1885, 
Jones & Powell. I.Q. B. 499.

36. Verbal testimony_Qu’un défendeur poursuivi pour
$168.40, prix d’une machine à lui vendue, et qui plaide 
qu’il n’a reçu cette machine qu’à l’essai et que n’en ayant 
pas été satisfait, il a informé le demandeur d’avoir à la re
prendre, tel que convenu, peut prouver son plaidoyer par 
témoins.—Taschereau, J., 27 fév. 1886, Chapin vs Whitfield.

H. 8. C. 187.
37. Will.—Qu’en l’absence d’une inscription en faux, on 

ne peut attaquer par une preuve testimoniale rien de ce qui 
concerne la solennité extérieure d’un testament authentique, 
ni contredire les énonciations qui y sont contenues.—Tas
chereau, J., 81 mars 1887, Leriger ni Daigneault.

ni. 8. C. 444.
EVOCATION

Qu'une action réclamant le premier paiement d’une ré
partition pour la construction d’une église, laquelle réparti
tion est payable en 12 versements annuels ne peut être évo
quée à la Cour Supérieure de la Cour de Circuit, comme 
affectant des droits futurs, ce dernier tribunal seul ayant 
juridiction. — Mathieu, J., 13 mars 1885, Symiics Ste-Cuné- 
gonde vs Coursol. (Confirmed in appeal) I, Q. B. 894.

I. 8. G. 814.
See JUDGMENT—PROCEDURE.

EXCEPTION TO THE FORM
See PROCEDURE.
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EXECUTION
See PROCEDURE.

EXECUTIVE POWER
See CONSTITUTIONAL LAW.

EXECUTOR
I.—Discharge or—Action tor account.

II. —Execution or will,
III. —Ground» roe removal erom office.
IV. —Inventory.
V. —Power to substitute—Liability for misappropriation

by agent.
VI. —Removal of executor.

VII.—Replacing testamentary executor.
VIH.—Testamentary executors.

See SUBSTITUTION — SUCCESSION - LIBEL AND 
SLANDER. ,

1. Discharge of—Action for account.—That after a testa
mentary executor has been discharged by a deed signed by 
all the legatees, an action against him praying for an ac
count, brought by one of the legatees who joined in the 
discharge, and without asking that the discharge be set 
aside, will be dismissed.—Dorion, Tbssirr, Cross, Baby, 
Church, JJ., 17 sept. 1887, Newton & Seale.

IV, Q. B. 188.
2. Execution of will. — A testamentary executor who 

has fulfilled the requirements of the will, and has left the 
movables of a substitution created thereby in the posses
sion of the tutor to the institute (a minor) has no action 
against the tutor upon the death of the institute within a 
year and a day from the death of the testator to revendicate 
these effects for distribution among the substitutes, — the 
tutor being bound to account only to the substitutes or to 
the curator to the substitution. — Dorion, Cross, Church, 
Bossé, JJ., 23 NOV. 1889, Marchestault & Durand.

V. Q. B. 364.
•_ Citations.—Paul Pont, Petits Contrats, vol. Ip. 181, No. 372— Troplong, Du 
Dépôt et du Séquestre, No. 246 p. 18G—Rolland de Villargues vo Dépôt p. 348, 
No. 1—Mar cadi’ et Pont, vol. 4, p. 112, No. 148—Ricard, No. 72—Rolland de Vil
largues, vo Possession, sec. 68.
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3. Grounds for removal from office.—Where testamentary 
executors transferred the control of the estate to another 
person, who paid the monies belonging to it into a bank in 
his own name, and afterwards drew them out: that the 
Court below exercised a proper discretion in removing the 
executors from office, even without evidence of fraudulent 
intention or actual dissipation of the property.—Monk, Ram
say, Tbssikr, Cross, Baby, JJ., 21 jan. 1886, French & McGee.

II, Q. B. 59.
4. Inventory_.Que les héritiers ou légataires ne peuvent

pas, après plusieurs années, se plaindre dn fait que l’exécu. 
leur testamentaire n’a pas fait un inventaire suivant la loi, 
mais s'est contenté d’un état des biens sous seing privé, fait 
par le testateur lui-même quelque temps avant sa mort, et 
que ce fait n’est pas une raison pour demander la destitu
tion de l’éxécuteur.—Rainville, J., 81 mars 1881, Howard 
vs Yule. IV, 8. C. 454.

5. Power to substitute—Liability for misappropriation by 
agent —(Affirming the decision of Johnson J., M. L. R. 4 8. 
C. 92). That while an executrix, who is also appointed ad
ministrator of the estate for a long term of years, has power 
to substitute another person for the management of the 
affairs of the estate, the executrix is bound to exercise su
pervision over the acts of the person so appointed, and can
not divest herself of her personal responsibility it she fails 
to take all due precautions.

An executrix cannot escape liability for the misappropria
tions commited by her agent, by simply establishing that 
such agent was a notary of excellent standing in the com
munity ; and the immunity granted to the mandatary em
powered to substitute under art. 1711C. C.) does not apply 
to a testamentary executrix.

In the present case the executrix had acted carelessly and 
without due precaution in making cheques payable to her 
agent instead of to the borrowers on the proposed mortga
ges, and in signing deeds without sufficiently examining 
their contents.—Tessier, Baby, Church, Bossé, JJ., 23 nov. 
1889, Low & (lentley. (Con6rmed by Supreme Court 18 8. 
C. R. 685). V, Q. B. 186.
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Citations—Speight vs Gaunt, L. R. 9 App. Cases, p. 17—22 Demolombe, No. 
109—Dallas, Rip. vol. 16, p. 1111, vo. Dispositions Testamentaires, No. 4100— 
Ricard, Part II, No. 64—Laurent, vol. 14 § 323 and 376—Learoyd k Whuely, 58 
L. T. 93—2 Sourdat, Responsabilité, p. 187—Harold k Corporation de Montréal 3 
L. G- L. J 88.

6. Removal of executor__That a testamentary executor
whose administration exhibit dishonesty or bad faith may 
be removed from office. Dishonesty on the part of the exe
cutor is shown in the present case (a) by hie placing obs
tructions in the way of the administration of the estate, in 
order to favor another estate in which he has a greater in
terest ; (b) by concealing from hie co-execntor a debt due by 
him to the estate ; and (c) by his pleading in defence to an 
action by the estate, that he had been party to an evasion 
of the law, which plea, it successful, would destroy a se
curity given to the estate —Torrance, Gill, Mathieu, JJ.,
80 NOV. 1886, Mitchell es Mitchell. Ill, 8. 0. 81.

(Reversing the judgment ot the Court of Review, M. L.
R. 8 8. C. 81) that the existence of a law suit between one 
executor and the estate he represents, especially when there 
are several executors, is not a sufficient cause for the removal 
of such executor.

Art. 282 0. 0. does not apply to executors chosen by the 
testator.—Dorion, Tebsirr, Cross, Church, JJ., 19 mat 
1888, Mitchell & Müchell. IV, Q. B. 191.

Citations.—C. N. 444—Nouveau Denizart, vo Exécution Testamentaire vol. 
VIIIp. 213—Dalloset Verge, Codes annotés under 444 C. N.—II Touiller, No. 
1166—Demolombe, vol. VII No. 489.

7. Replacing testamentary executors.—That where a tes
tator has given hie testamentary executors power to appoint 
substitutes, such power may be exercised, even after the tes
tamentary executors have commenced to act.

It is not necessary that the replacement should be made 
judicially unless the testator has so directed. A notarial de
claration naming substitutes is legal and regular.—Tait. J.,
81 our. 1890, Kennedy tu Stebbins VI, S. O. 456.

8. Testamentary executors—Held :—That the father of 
minors, legatees under a will, cannot exclude the testa
mentary executor from the possession of the moveable pro-
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perty of the succession, even tor the use of the minors.— 
Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 mars 1886, 
Normandeau A McDonnell. IV, Q. B. 319.

Citations.—1 Ricard, donation!, part. 2 Not. 71 et i«q.—2 Bourjon part. 6, eh. 
//, teet. 2 et 3, Not 14, 17,18—1 Ricard, Don. part. 2, No. 79—8 Pothier ( Bugnet) 
Don. teit. Not. 218 et teq.

EXEMPTION FROM SEIZURE
See PROCEDURE.

EXEMPTION FROM TAXES

1. Educational institution__That property occupied as a
private boarding and day school for girls where there are 
numerous pupils and teachers, and no grant is received from 
the municipality in which it is situated, is an educational 
institution, within the meaning of par. 2 C. S. L. C., cap. 16 
sec. 17, as amended by 41 Viet. cap. 6 sec. 26, and conse- 
questly exempt from municipal and school taxes.—Tessier, 
Cross, Church, Doherty, JJ., 27 nov. 1888, Haight vs Mont
real. IV, Q. B. 383.

Citations—Wylie vt City of Montreal 12 8. C. R. 384.

2. Taxes imposed by municipal by-laws for payment of 
interest and creation of sinking fund tor redemption of munici
pal debentures—Of the village of Waterloo—That taxes im
posed by municipal by-laws for the payment of the interest 
and the creation of a sinking fund for the redemption ot 
municipal debentures constitute a hypothec upon all the real 
property of the municipality taxable at the date of the pas
sing of such by-laws, and the hypothec continues to affect 
the property even when it passes into the hands of a pur
chaser in whose possession it would have been exempt from 
taxation had he owned it at the date of the passing of the 
by-laws. — Dorion, Tessier, Cross, Church, JJ., 22 nov. 
1887, Saurs Jésus et Marie A Corporation of Waterloo.

IV, Q. B. 20.
Citations —Corporation of Verdun v. Snare Notre-Dan* 1 Q. B (Ihr ) p 168 

—Beaudry vt Bart 11 Q. L. R. 367.

See EDUCATIONAL INSTITUTION—TAX.
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EXHIBITS
See PROCEDURE.

EXPERTS
See PROCEDURE.

EXPERTISE IN FOREIGH COUNTRY
See PROCEDURE.

EXPRESS COMPANY
See RAILWAY.

EXPROPRIATION

See ARBITRATION—MONTREAL—MUNICIPAL LAW 

—RAILWAY—RIPARIAN PROPRIETORS.

EXTRADITION

Where a commissioner hae been appointed under the 
Great Seal of Canada (sect. 6 of the Extradition Act. R. S. 
ch. 142), and his appointemcnt as such commissioner has 
appeared in the Official Gazette, and he is thereby “ au
thorized to act judic ially in extradition matters, under the 
Extradition Act, within the Province ” and he describes 
himself in a warrant of commitment, as “ a judge under 
the Extradition Act," that this jurisdiction is sufficiently 
disclosed.

In examining, upon a petition for habeas corpus, whet
her the detention of the prisoner is lawful, the court or 
judge will set aside the commitment only if there be mani
fest error in the adjudication. If the commissioner had 
jurisdiction, and there was legal evidence before him which 
might justify a committal, the Court is not called upon 
to examine the sufficiency of the evidence.

If the first commitment be irregular but be replaced, 
before the return of the habeas corpus, by a valid commit
ment, the prisoner will not be discharged.

(Approving the decision of M. Rioux, 11 L. N. 828). A 
statement of account, such as is received by a bank, from
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other banks, having business connections with it, and con
taining an acknowledgement of the receipt of money to be 
accounted for, is an “accountable receipt” within the mean
ing of R 8. ch. 165, s. 29, and the fraudulent alteration 
thereof is a forgery.

A confession as to alteration of such “accountable receipt,” 
made by an officer of a bank, after his connection there
with lias terminated, to a fellow-employee, no director of 
the bank, being present, is not made to a person in authority ; 
and when such confession is made without any inducement 
being held out, and after the accused was warned not to 
state anything that he did not wish repeated to the di
rectors, it is admissible in evidence.

In a case of forgery, it is not necessary to prove the legal 
existence of the bank intended to be defrauded : it is suf
ficient to prove generally an intent to defraud ; but ill this 
case the legal existence of the bank was sufficiently proved.

The omission, in the jurat, of the place where the deposi
tions were taken, is not material, where the place is men- 
tionned in the heading or margin, and is otherwise certi
fied to.

The fact that an indictment for embezzlement has been 
found against the accused, in the state from which he fled, 
does not prevent a demand being made for his surrender 
for forgery.

An alteration of a writing or “accountable receipt,” made 
to cover a fraud previously committed is a forgery, though 
no money was taken at that time.

In proceedings for the extradition of a fugitive, evidence 
to contradict that of the prosecution is not admissible. The 
accused is only entitled to show that the offence charged is 
not a crime mentionned in the treaty.—Church, J., 18 nov. 
1888, Ex-parte Debaun. IV, Q. B. 145.

Citatiohb.—Hurd, 363—Clnrke, on Extradition, 214—Zinz cate, 6 Q. L. R. 260 1 
—Phelan cate, 6 L JV. 261.

FABRIQUE
Authorisation to sue—When absence of authorisation oannot

be invoked_(Dorion et Croee, JJ., dies.) Que le bureau
ordinaire d’une fabrique peut autoriser dee poursuites pour
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le recouvrement dee revenue ordinaire* et, pour l’obtention 
d’un titre nouvel.

Que cette autoriaation n’a pae besoin d’être spéciale ; maie 
qu’une autoriaation générale de prendre des procédée légaux 
contre ceux qui sont endettée envers la fabrique, sans spéci
fier le nom de chaque débiteur est suffisante.

Que le défaut d’autorisation pour appeler dans une action 
de ce genre ne peut pas être invoqué pour la première fois 
à l’audition de la cause en appel, quand il n’a pas été invo
qué dans le cours de la procédure, et que les procureurs de 
l'appelante n’ont pas été mis en demeure de produire leur 
autorisation.

lo.—Que l'appel en telles matières devrait être autorisé 
(Semble, d’une manière tout aussi formelle que l’action en 
première instance ; 2o. Que le bureau ordinaire de la fabri
que pourrait donner l’autorisation, requise pour cet appel). 
—Dçrion, Ramsay, Tessirr, Cross, Baby, JJ., 21 mars 1886, 
Curé, Etc. de Varenncs ii Choquette. I, Q. B. 333.

Citations.—Ouyot, Répertoire, vo. Fabrique—Ancien Denitart, vo. Margutlliert

Indemnity to churchwarden—Action to annul.—St. Isidore 
et al. Qu’une résolution d'un conseil de fabrique décidant 
de payer à un des marguilliers une somme d’argent, à même 
les deniers de la fabrique, pour l'indemniser d’un pareil 
montant qu’il aurait été condamné à payer sous forme de 
dommages à un tiers, en conséquence d'un délit par lui 
commis dans l’exercice de sa charge, est nulle, illégale et 
ultra vires.

Que le fait que cette somme a été entrée dans la reddi
tion de compte du marguillier en charge, laquelle reddition 
de compte fut soumise à une assemblée des anciens et nou
veaux marguilliers et approuvée par eux, et sans protesta
tion de la part du contestant qui était présent à l'assemblée, 
et que ce compte fut ensuite approuvé par l’évêque, ne 
constitue pas de la part du contestant une ratification qui 
lui enlève le droit de contester la légalité de la dite résolu-, 
tion, surtout lorsque ce dernier a préalablement protesté 
contre la dite résolution ; que d’ailleurs cette ratification 
d’un acte ultra vires serait sans valeur.
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Que dans l’action pour faire déclarer nulle et illégale une 
semblable résolution il n’est pas nécessaire de mettre en 
cause le marguillier en charge qui a fait le paiement sui
vant la résolution.—Jirré, J., 81 mars 1887, Perras, es 
Curé, Etc. St. Isidore. III, 8. 0. «7.

FAITS ET ARTICLES
Ses PROCEDURE.

FALSE ARREST

Arrest as dangerous lunatic—Probable cause—Damages.— 
That arrest and privation of liberty, under charge of being a 
dangerous lunatic, although such charge does not involve 
any moral turpitude, entitles the person so arrested to 
damages, if the proceedings be taken without reasonable or 
probable cause.

Where an information was laid by the defendant against 
the person as a dangerous lunatic, without the consent or 
knowledge of his friends and relative, and it appeared that 
the person had always been perfectly harmless, and that de
fendant’s apparent motive waa to oust him from the house 
occupied by him, which belongs to the defendant, it was 
held that the proceedings were instituted, without probable 
cause and damages were awarded. — Johnson, Mathieu, 
Wurtelb, JJ., 80 MAI 1891, Généreux vs Murphy.

vn, 8. C. 403.
Citations.—Hope v. Evered, 17 L. R. Q. B. D.p. 338—Fletcher v. Fletcher, 28 

L. J. Q.B. 134.

Assault—Damages.—Qu’une personne qui prétend avoir des 
droite sur un immeuble ne peut de son chef exercer ces 
droits violemment et que le possesseur de cet immeuble a 
droit de repousser cette violence par la force.

Que, sous ces circonstances si 1 agresseur repoussé fait 
arrêter le possesseur de l’immeuble, après son acquittement, 
ce dernier a droit de poursuivre en dommages pour fausse 
arrestation ; dans l’espèce $160 de dommages furent accor
dés.—Gill, J., 9 avril 1889, Filialrault us Prieur.

V, 8. 0. 67.
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See JUSTICE OF PEACE—PROBABLE CAUSE-PRO 
CEDURE—WARRANTY.

FALSE PRETENCES

See CRIMINAL LAW.

FAMILY COUNCIL

Composition of.—Quo la composition d’un conseil de fa
mille en partie par des amis lorsqu’il y a suffisamment de 
parente, et la nomination d’un tuteur étranger, ne sont pas 
des causes de nullité absolue, mais seulement relative, et 
ne peuvent être invoquées utilement que lorsque la chose a 
été fqite frauduleusement et au préjudice des droits dos mi
neurs.—Lohanuer, J„ 80 MAI 1884, Banque Jacques-Cartier 
vs IHnsonnault. I, S. 0.18.

i

Que dans un conseil de famille composé d’amis, le défaut 
d'y avoir convoqné tous les parents et allies résidant dans le 
district, n’entraine pas la nullité des actes de l’assemblée, si 
d’ailleurs les parents n’y ont pas été systématiquement ex
clus et si cela ne cause aucun préjudice aux mineure.—Tas- 
chbrbau, J., 22 nov. 1884, Calÿ vs Perrault.

1,8. C. 181.

The fact that all the relations residing in the district 
were not summoned to a family council, will not render the 
proceedings null where the omission to summon all the 
relatione was not intentional, and no prejudice was caused 

'thereby to the minors—Monk, Tbssibk, Cross, Bart, JJ., 
26 may 1886, Caly vs Perrault. IV, Q. B. 451.

Citations.—7 DemtUombe, Not. 323, 328 it 329—Arry, 1848, lire partir, p. 
177 — Ibidem, le partie, p. 157 — Rivière, Juntprudence, p. 217, No. 108 — Revue 
Critique, vol. 1 p. 176.

Irregularities__Que l’ordonnance judiciaire prononçant sur
l’avis du conseil de famille, couvre toutes les irrégularités 
antérieures de manière à protéger les tiers spécialement 
dans une vente de biens de mineur—Taschbrbau.J., 22 nov. 
1884, Caty vs Perrault. I, S. C. 131.
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The order of the judge or prothonotary on the advice of 
a family council covers all antecedent irregularities, so as 
to protect the rights of third parties.—Monk, Tkssikk, 
Cross, Baby, 26 may. 1886, Caly m Perrault.

IV, Q. B. 451.

Citatum»—7 Dmotombo, Not 18», 190, 191, 331, 232.

FERRY BOAT

See CONSTITUTIONAL LAW.

FILIATION

Illegitimate child—Claim for maintenance.—Evidence of 
filiation. —Commencement of proof in writing.—Obligation of 
parent deceased.—The tutor to a natural child whose reputed 
father died before the birth of the child, sued the heirs of 
the deceaser for maintenance. The heirs (father and mother, 
and brothers and sisters of the deceased) had received 
81,200 in all from the succession. The action was dismissed 
by the Court below for want of proof, were upon the Court 
of Review reversed this judgment and ordered the examina
tion of the defendants on oath. It was elicited from them 
that the deceased, shortly before hie death, declared him
self to be the father of the child, then unborn.

That the admissions of the defendants, showing that the 
deceased acknowledged the paternity of the child, were equi
valent to a commencement of proof in writing, and estab
lished the filiation of the child ; and this evidence which was 
expressly authorized by the previous judgment of the Court 
of Review was legal.

That although the defendants inherited their respective 
shares before the birth of the child, the obligation of the 
father for maintenance, art. 240, C. C., devolved upon them 
as his heirs, and as having accepted his succession.

That their obligation, in this respect, was not joint and 
several.

(Mathieu, J., dies.) That the obligation to furnish ali-
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ment doee not extend beyond what the heire respectively 
have received from the eucceeeion.—Jrrri, Gill, Mathieu, 
81 MAI 1889, Miller vs Lepüre. V, 8. 0. 346.

Oititiom—Onyot, Reperl so- Aliments, pp. 318, 319—4 Laurent AW 33, 34 
—O. 0. 1121, 1134, 1126, 1127—Fournel, Trait* de la séduction, pp. 66, 69, 83,64, 
116, 116, 193, 199,213-6 TouUier No. 799—Lauton v. Connaismmt, 5 L C J. 
99—ValtqueUe r. Valtquette, 8 L. N 61—Ranger pt Chevalier, 6 L C R. 180—3 
Laurent No. 418—Kingsborough v. Pound, 4 Q. L. R. 11—lAzotte vs Descheneau, 

6 LN. 170—Denault vs Bauville, 7 L. N. 149—2 Duranton, No. 407—Turcotte 
vs Nacké, Q.L.R. 196.

Identity.—Que l’adjudicataire d'un immeuble substitué, 
autorisé a garder entre ses mains partie du prix de l’ad
judication jusqu’à l’ouverture de la substitution sous con
dition de la rapporter lors de cette ouverture, est lié par la 
reconnaissance faite pas ses auteurs, de l’état civil du grevé 
qui demande le rapport des deniers.—Dorion, Cross, Baby, 
Church, JJ., 20 sept. 1887, Beaudry <t Chevalier.

' HI, Q. B. 169.

FOLLE ENCHERE
Ses PROCEDURE.

FORCE MAJEURE
See RESPONSIBILITY.

FOREIGN CORPORATION
See PROCEDURE—QUALITY TO SUE.

FOREIGN JUDGMENT

In an action on the exemplification of a foreign judgment, 
where the defendant pleaded “ that no judgment as set up 
by plaintif! has ever been legally rendered against this de
fendant tor any cause set up in the declaration, nor has any 
judgment been rendered against him as alleged by the plain
tiff : ” that the burden of proof was on the plaintiff to es
tablish the identity of the defendant with the person against 
whom the forcing judgment had been obtained.

That where the defendant denied, not the contents of 
the exemplification of judgment produced, but that he was 
the person against whom the judgment was obtained, no
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affidavit was necessary. — Johnson, Gill, Mathieu, JJ., 
80 »ov. 1888, Bentley vs Stock. IV. 8. 0. 883.

On AT ions.—Alnotir k Harrü, H.I..R.SQB. S3»—May w Riteku, 16 L. C. 
J. 81—Stady VI Beaudin, 9 !.. N 363.

See PRESCRIPTION.

FORGERY
See CRIMINAL LAW—EXTRADITION.

FORFEITURE OF SHARES 
See BUILDING SOCIETY-CORPORATION.

See SALE.
FRANC ET QUITTE 

FRAUD

I.—CONVEYANCE OF BEAL PROPERTY.
II.—Person purchasing property or relative and agree 

mo to pat his debts—Composition notes — Creditor 
ignorant or such purchase.

III. —Principal and agent — Transper or pire insurance —
Contract—Agent—Powers or.

IV. —Sale or rook debts.
V. —Signature to document obtained bt fraud.

See GARNISHEE - INSOLVENCY - INSOLVENT ACT 
INSURANCE (FIRE) — PROMISSORY NOTE- 
WARRANTY—ATTORNEY.

1. Conveyance of real property_That an onerous deed of
conveyance of real estate followed by possession, will not be 
set aside at the suit of a chirographary creditor as fraudulent 
and simulated where the transferor was perfectly solvent at 
the time the deed was made, through hie circumstances 
became embarrassed before the same was registered four 
years subsequently.

That the date of the deed which was sous seing prive 
might be established against a third party by legal proof, 
and was so proved in the present case.—Dorion, Tissiir, 
Cross, Bossé, JJ., 28 jar. 1889, Eastern Townships Bank k 
Bishop. V, Q. B. 816.

Citations.—Dnrnis u Haiti 7 Q. L. K. Its.
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2. Person purchasing property of relative and agreeing to
pay hi» debts.—Composition with creditor ignorant of such 
purchase.—That a person who buys the property of his 
brother in law in order to assist him, agreeing to pay his 
debt» (which exceed the value of the property) may licitly 
contract with a creditor who does not know of the sale, to 
take less than the face value of the debt, more especially 
where the creditor had previously endeavored to sell the 
debt at such reduced amount, and the transaction is ad
vantageous to him.—Monk, Ramsat, Tissier, Cross, Baby, 
20 nov. 1882, Blimin vs Brunelle. IV, Q. B. 399.

3._Principal and agent.—Transfer of Are insurance.—Con
tact Agent.—Powers of.— The defendant, an insurance
broker, was the agent of two insurance companies, one of 
which instructed him to cancel a certain risk in Montreal. 
After asking for a reconsideration, and the order being 
repeated, he complied, and theri transferred the insurance 
to the other company for which he was agent. He did 
this without the knowledge of the insured. The same day 
a fire occurred, and the loss was paid by the company to 
which the insurance was transferred. In an action by the 
latter against the agent, for fraudulently making them res
ponsible for the lose. .

That the transfer of the insurance was made by the 
defendant in good faith, and in accordance with the custom 
of insurance brokers in Montreal, and although not autho
rized by the insured, it was competent for the agent to act 
as mandatary of the company and of the insured.—Wur- 
telb, J., 14 nov. 1889, Connecticut Fire Ine. Co vs Kavanagh

V, 8. 0. 262.
Citations.—Troplong, Mandat, No. 412—Boiteux, tur art 1992 O. N. p. 687.

The defendant, an insurance broker, was the agent in 
Montreal of two foreign insurance companies, one of which 
instructed him to cancel a certain risk in Montreal, which the 
defendant had accepted. After suggesting a reconsideration 
and the order being repeated, he complied, and he then im
mediately transferred the insurance to the other company 
for which he was agent, without informing them that the
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ri«k had been refused by the first company He made the 
transfer, moreover, without the knowledge of the insured 
and without notice to them. On the same day a fire oc
curred in the premises insured, and the lose was paid by the 
company to which the insurance had been transferred. In 
action afterwards brought by the latter against the agent, 
to be reimbursed the amount of the loss, which they alleged 
they had paid without cause, and upon false representations 
by the agent :

(Affirming the judgment of Wurtele, J. M. L. R. 5 8. C. 
262). That the transfer of the insurance being made by the 
defendant in good faith, before the fire occurred, and in ac
cordance with the custom of the insurance brokers in Mont
real, there was no fraud on his part, and he could not be 
held liable.—Baby, Bossé, Davidson, Cimon, JJ., 16 April 
1891, Connecticut Fire Ins Co. k Kavanagh (Confirmed by 
Privy Council 15 L. N. 808). VII, Q. B. 383.

Citations— Goodwin v. L. F. L. Ins. Co. 18 L. C. J 1—Tough v. Provin
cial Ins. Co. 20 L. C. J 168—May, on Insurance p. 137 6 125—Angel!, on Fire 
Ins. p. 609 6 467—Wharton Commentaries on Principal and Agent, § 66—Dunlap's 
Paley on Agency p. 33 § 33 and note — Story, on Agency § 28, 31, 210, 211 et 213 
—Parsons, on Contracts, vol. / p. 86—// Bedarride, No. 1226— IV Troplong du 
Mandat, p. 383 No. 396 — Gifford v. Queen Ins. Co. 1 Hannay ( JV. B.) 432— 
Ogden vs Montreal Fire Co. 3 U C. C. P. 497.

4. Sale of book debts. - Qu’une personne qui a déjà acheté
à l’enchère publique, d'un curateur à une faillite, les livres et 
créances du failli, et qui fait revendre ces mêmes créances à 
l’encan public par un encanteur, après avoir fait dans les 
livres des fausses entrées et avoir préparé une liste fausse, y 
incluant des comptes qui n’ont jamais existé ou qui avaient 
été payés, sur laquelle liste la vente publique aurait eu lieu, 
commet un dol suffisant pour entacher la vente de nullité ; 
et que cette vente sera annulée quand même il serait prouvé 
qu'elle a eu lieu sans garantie aucune, pas même de l’exis
tence des créances.—Mathieu, J., 8 mai 1889, Perrault vt 
Testier. . V, 8. C. 108.

5. Signature to document obtained by fraud. —Where a 
signature to a covenant of sale was obtained by deception 
and misrepresentation by pretending that a condition pre
viously objected to by the party signing had been removed

11
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from the agreement, that the agent who procured the signa
ture was not entitled to recover the commission stipulated 
in such agreement.—Davidson, J., 19 dec. 1889, Land and 
Loan Go. vs Fraser. V, S. 0. 393.

FRAUDULENT DEED

Real estate estimated to be worth about $1200 was sold to 
a person without means for a consideration stated in the 
deed to be $8650. No money was paid, and the vendors 
remained in possession. The vendee executed a deed of 
obligation and hypothec in favor of the vendors for the un
paid instalments. Two of these instalments amounting to 
$2000 were subsequently transferred by the vendors to W. 
in payment of goods.

That the sale of property and the oligation and hypothec 
in favor of the vendors being simulated and fraudulent, W. 
was entitled to have the deed of obligation and hypothec 
from the vendee to the vendors set aside as regards him 
(the vendee being a party to the suit), and to ask that the 
vendors be condemned to pay for the goods as hie personal 
debtors.—Dorion, Monk, Rambat, Tessier, Cross, JJ., 9 
dec. 1884, Black 4 Walker. (Affirmed by Supreme Court).

I, Q. B. 314.

FRAUDULENT SALE
See SALE.

FREIGHT
See SHIPPING.

FRUIT AND REVENUES
See DOWER.

FUTURE RIGHTS
See EVOCATION-PROCEDURE.

GAMING CONTRACT

Time bargains are not necessarily illegal, nor does the 
law refuse to enforce them if they are made for serious
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transactions intended to be fulfilled, although it may 
happen, contrary to the expectation of the parties, that they 
are not really carried out as contemplated, but from unfore
seen causes come to be settled by differences. But, if in 
contemplation of the parties, they are at their inception 
intended to be speculative transactions, to be settled by 
adjustment of prices according to the rise or fall of the 
market, and not by delivery of the subjects bought or sold, 
they become gambling transactions, and, under C. C. 1927, 
there is no right of action for the recovery ot money claimed 
thereunder.

Where brokers act for a person contracting as above to 
deliver grain at a future date (but without intention to make 
actual delivery) and the brokers, having full knowledge of 
the fictitioue character of the transaction, disclose no pur
chaser or principal, they will be considered principals as 
regarde the party contracting to deliver, and no action will 
lie by the brokers for the recovery of a deficiency upon the 
transaction. — Dorion, Mokk, Ramsay, Tissue, Cross, JJ., 
22 march 1886, McDougall A Demers. II, Q. B. 170.

Citations.—Troplong, mandat no. 30.—/ Paul Pont, Petits contrats p. 323, no. 
650 in Jine — Mollet : p. 389, No. 486— Thacker v. Hardy L. R 4 Q.B. D p. 686 
—Read v. Anderion L. R. 10 Q. B. D. p. 100.

See PROMISSORY NOTE.

GARANTEE
See WARRANTY.

GARNISHEE

In determining whether a declaration was made by a 
garniehee fraudulenty and cohesively, the principle appli
cable is, that it is only when an act operates a prejudice to 
legal rights that the motive can be questioned, and it ie only 
a party who haa been prejudiced that ie entitled to com
plain. The facilitating of legal remedies by a debtor in favor 
of his creditors does not amount to fraudulent oollueion. 
And in the present case, there was sufficient evidence of the 
indebtedness declared by the garnishee, apart from the exie-
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tenee or validity of the lease referred to in the case. — 
Do ion, Tessiir, Cross, Bart, JJ., 26 march )888, Fairbanks 
* O'Halloran. IV, Q. B. 163.

See SAISIE ARRET.

GARNISHMENT

Qu’un tiers qui a reçu eignifiation d’une saisie-arrêt et qui 
subséquemment paie ce qu'il doit au défendeur, même en 
payant à l’huissier porteur d’un bref d’exécution et sous la 
menace de la saisie de ses biens par le défendeur, doit être 
condamné à payer de nouveau la même dette au demandeur 
saisissant par la saisie-arrêt. — Tillibr, J., 28 avril, 1888, 
Lalande ci Archambault. VI, 8. C. 62.

See PROCEDURE-SAISIE ARRET.

GIFT
See DONATION.

GIVING IN PAYMENT

See DONATION.

GUARDIAN
See PROCEDURE.

GUARANTEE COMPANY

See INSURANCE (GUARANTEE).

H.

• HABEAS CORPUS

1. Appeal from judgment of the Superior Court-Jurisdiction 

—That the Superior Court and the judges thereof having 
concurrent jurisdiction with the Court of Queen's Bench in 
matters of habeas corpus ad subjiciendum there is no appeal 
to the Court of Queen's Bench sitting in appeal from the 
judgment of the Superior Court, or of a judge thereof, in
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such matters. — Dorion, Tbssiir, Crossi, Baby, Bossé. 
Grande Ligne A Morrmelte VI, Q. B. 130.

Citations.—Cooper vt Tanner, 8 L. 0. J. 113—Rivard t« Goulet, 1 Q. L R. 
174—Stoppelben pi Hull, 2 Q L. R. 255— Reg. ve Hull, 3 Q. L R. 136—Reg. vi 
McConnell, 5 L. N 386—Exporte Ham, 6 L. N, 115—Barlow k Kennedy, 17 L. 
C. J. 253—4 Pandectee Franc, p. 828—6 Demolombc, p. 231, Hoe. 303 et *eq— 4 
Laurent, p. 367 — 2 Chardon, Puiuanee Paternelle, No. 18 p, 17 — Pothier, Dee 
Pertonnee, tit VI, leet. II—3 Toullier, Noe. 1046 ft 1047—Hurd, on Habeas Cor- 
put, p. 527 met. VIII.

2. In civil matters—Magistrate's Court Montreal—Illegal 
order of imprisonment—That the Magistrate’s Court for the 
district of Montreal, established under the authority of 82 
Viet. o. 28, now Arts 2498 et seq R. 8. Q. is a court of in
ferior jurisdiction.

Where an order made by an inferior Court, is manifestly 
illégal, as where the guardian of goods under seizure is 
condemned to be imprisoned until he gives up the goods or 
pays the value thereof, and the value is not mentioned in ' 
the order, the discharge of the person imprisoned under 
such order, will be ordered, upon a petition for a writ of 
habeas corpus.—Dorion, J., 9 jan. 1891, Ex parte Stephens.

VII, Q. B. 349.
Oitatiors.—Common Bench, Reports, col. 10, p. 8 — Oafs case, Monts k Ssl- 

win, p. 226—Langloit vt Normand, 6 Q. L R. 162—Fourkin et al. 16 L. C. J. 103 
—Duvemay k CUi 10 L C. J. 248—Exporte Lavoie, 5 L C R 99—Donaghue,
9 L.C.R. 285.

3. Process in civil maters__A person imprisoned under a
writ of contrainte par corps, for failing to produce effects of 
which he had been appointed guardian, petitioned for a 
writ of habeas corpus, on the ground that the warrant under 
which he was committed contained no enumeration of the 
effects he was required to produce.

That the petitioner being imprisoned under process in 
civil matters, the Court had no authority to grant a writ of 
habeas corpus. C. C. P. 1062.—Dorion. Tissibr, Cross, 
Baby, 22 nov. 1888, Ez parte Ward. II, Q. B. 405.

See EXTRADITION.
Citation8.—Ex-parte McCaffrey, 3 L. N. 106—Ez-parte Donaghue, 9 L. C. R^

p. 286.
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HARBOUR COMMISSIONERS

The juriediction of the Harbour Commissioners of Mont
real within certain limits does not exclude the right of the 
city to tax and control ferry-boats within such limits.—Do- 
aiON, Tessier, Cross, Baby, JJ., 26 march 1887, Cie de Navi
gation de Longueuil vs CM de Montréal. (Reversed by Supre
me Court 15 S. C. R. 566). Ill, Q. B. 178.

HEALTH, BOARD OF

In any case an action will not lie against the City of 
Montreal, for acts done by the central and local boards of 
health established under the authority of the provincial, 
legislature. — Torrance, Mathieu, Mousseau, JJ., 4 nov. 
1886, Municipalité St. Louie du Mile End vs Montreal-

11, 8. C. 818.
Citations.—Dillon t Municipal Corporation, vol. 1 No. 141.

See LIEN—LEASE.
HORSE

HOSPITAL

See ACTION EN DÉNONCIATION DE NOUVEL ŒUVRE.

HOTEL-KEEPER
Where a hotel-keeper retains in hie custody baggage be

longing to a traveller during his absence from the hotel and 
gives a chek or receipt therefor, it is considered a necessary 
deposit, and his responsibility as hotel-keeper still subsists ; 
and the value ot baggage so deposited may be proved by the 
oath of the traveller.

A hotel-keeper is not liable for the vaine of the effects so 
retained in hie custody when he proves that they were lost 
or destroyed by inevitable accident, such as purely acci
dental fire, in the confusion caused by which the effects 
were stolen. — Paunuelo, J., 28 ns. 1891, McElwaine vs 
Balmoral Hotel. VII, 8. C. 139.

Oitatioss.—Palmed w O P. R, M l. R. Vil, A C. 1S1 » O.
T. R., 2 V L .R. 142

See INN KEEPER-RESPONSIBILITY.



HUSBAND AND WIFI 168

HUSBAND AND WIFE

I.—Action by husband.
II.—Action by wifb fob personal wrongs.

III. —Action in nullity of marriage.
IV. —Authorization of wife.
V. —Household expenses.

VI —Insolvency or husband—Liability of wife separated
• AS TO PROPERTY.

VII— Gift during marriage.
VIII.—Marchande publique.

IX.—Married woman.
X.—Nullity of convenants i urino tub marriage in res

pect OF RIGHTS OF THE CONSORTS.
XI.—PURCHA8K of necessaries fob family.

XII.-Replacement of propre — Action by wife's executor 
to recover a propre.

XIII —Separation db corps—Grounds for separation—III
treatment.

XIV —Wife commune bn biens.
XV.—Wife giving security for husband’s debt.

See ACTION—MARRIED WOMAN-PROMISSORY NOTE 
—SEPARATION DE BIENS - SÉPARATION DE 
CORPS-PROCEDURE.

1. Action by huiband.—That the condition annexed to a
bequest of money to a married woman, commune en bien 
that it shall not be subject to the control of her husband, 
and shall be for aliment and not subject to seizure, is valid, 
and an action by the husband in respect of such money will 
not be maintained. — Torranck, J., 17 (Dll 1885, Mxnto t>« 
Foster. I, 8. C. 473.

Citations.—Coutume tie Pari», 233—3 Grand Gout, p. 346—J. Q. vo. Comm. 
Conjugalt, 370, 671, 672—1 Troplong, Mariage, No. 68—21 Laurent, No. 276.

2. Action by wife for personal wrongs.—A married wo*
man, authorised by her husband, can bring an action of 
damages in her own name for personal wrongs. — Monk, 
Ramsay, Tbssiir, Cross, Baby, JJ., 80 juin 1886, Waldron 
k White. Ill, Q. B 375.

Citations—Brodie ». Cowan 7 L. O- J. p 96—Pothier vo/, 7 p. 24.

3. Action in nullity of marriage-Costs. — Que la femme 
poursuivie en nullité de mariage a droit à une provision
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pour fraie du procès, et que cette provision doit être propor
tionnée k ses besoins et aux facultés du mari.—Mathieu, J., 
4 oct. 1888, Tombyll vs O'Neill. V, 8. C. ÎOI.

4. Authorisation of wife.—Que le défaut d’autorisation de 
la femme mariée pour ester en justice doit être plaidée par 
exception à la forme, et que cette informalité est couverte 
par la comparution du défendeur et son défaut de l’invoquer 
dans le délai de la loi.

Qu’il faut, procéder par exception à la forme, même dans 
le cas où la demanderesse allègue qu’elle est autorisée, et où 
le défendeur nie le fait de cette autorisation. Un plaidoyer 
au fond contenant ces moyens sera rejeté sur motion.

Examen de la doctrine de l’autorisation nécessaire à la 
femme pour ester en justice et sur l’effet du défaut d’auto
risation. — Torrance, Paqnurlo, Jktté, JJ., 80 *ov. 1880, 
Thomas vs Charbonneau. I, 8. O. 868.

i
Citations.—Pothier, oblig. No. 61—8 Demolombe, minorité, titre?, Not 668-660 

p. 423 —1 Rourjon, />. 76 No. 12 eh. 4, S. 1 Diet. 2—1 Pt y eau 160, 77,163—2 
R out te au et Laitney, vo. aulorital^n maritale, Not. 62 et 63-193—6 Aubry et Rau 
§ 472 (7e) p. 166—4 Demolombe, Mariage, titre, 2 No. 361, p. 430—Mat té et Ver
ger vol. 76 134 p. 244 note 67 et p. 237, not- 4—1 Bourjonp. bVd—Dupleetit vol. 
I p. 386—Merlin, Rep. vo Aulor, Marit, ter. 3 § 4—2 Roui te au et Laitney, vo Au- 
toriiation de la femme, No. 197.

In an action against a married woman separate as to pro
perty, where husband and wife have appeared jointly by 
the same attorney, a petition by the wife to quash the writ 
of attachment before judgment issued in such suit is null 
and without effect, if the husband has neither joined with 
her in such petition nor specially authorised her for the 
purpose thereof ; and the petition will be dismissed on de
murrer.—Wdrtklk, J., 9 APRIL 1891, Dunran vs Foy.

VII, 8. 0.186.
6. Household expenses.—Where a wife séparée de biens 

living with her husband, orders goods for the maintenance 
of the family, and they are charged to her in the books of 
the vendor, and her husband is without means that she is 
liable for the whole coat thereof under the provisions of O. 
0. 1817.—Loranqkr, J., 14 march 1886, Merrill vs Griffin.

I, 8. 0. 336.
Citations—Hudon vt Marceau, 23 L. C. J. 46.
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(Affirming the decision of Loranger, J., M. L. R. 1 8.0. 
886). Where a wife séparée de biens living with her hus
band, orders goods for the maintenance of the family, and 
the goods are charged to her in the books of the vendor, 
and the husband is without means, the wife is liable for the 
whole cost thereof, under the provisions of C. C. 1817, not
withstanding the fact that by the marriage contract the 
husband alone was bound to pay the expenses of the house
hold.— Dorion, Tissiir, Cross, Baby, JJ., 24 jan. 1887, 
Oriffin 6 Merrill (Same authorities as above).

Ill, Q. B. 130.
6. Insolvency of husband-Liability of wife separated as to

property. —That in the absence of a special agreement, a wife 
separate as to property is not responsible for rent of a house 
occupied by the family during the insolvency of the hus
band.—Johnson, Gill, Tait, JJ., 81 dec. 1889, Harwood tu 
Fowler. VII, 8. 0. 363.

Citations.—Hwlon » Marteau 23 L. C J 45—Paquette k Quertin 2 L. N. 211 
— Hruneau, k Barnet 3 L. A. 301—Isfaivre v. Ouy, 3 Dee. tf Ap. 255—Gibbon v. 
Morte, 21 L. C. J. 311.

7. Gift during marriage —Que le mari peut plaider à cette
demande en partage qu’il avait fait don à sa femme, durant 
le mariage, des dits meubles, par personne interposée et 
que cette donation est nulle, et par conséquent ces meubles 
n’ont cessé de lui appartenir. — Paonurlo, J, 12 nov. 1889, 
Evans v» Emm. V, 8. C. 414.

8. Marchande publique.—Que la femme séparée de biens
et marchande publique peut poursuivre en dommages pour 
des faits relatifs à son commerce sans être autorisée par son 
mari ou par le juge.—Mathiiu, J., 18 0OT. 1884, Mtlhot vi 
Dunn. I. 8. 0. 334.

Que lorsqu'un demandeur reconnaît dans son action la 
qualité de femme séparée de biens à la défenderesse, il ne 
peut ensuite contester cette même qualité.

Qu'une femme mariée, non séparée de biens, et qui fait 
commerce comme marchande publique, ne s’engage pas 
personnellement, mais seulement comme commune.

Que la renonciation à la communauté de biens que fait
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une femme en ee apparent de biene judiciairement d’avec 
•on mari, la libère entièrement de toutes les obligation» 
qu'elle a pu encourir comme commune en bien» avant la 
•Operation.—Jrrri, J., 27 juin 1887, Bourgouin vs Roy

III, 8. 0. 168.
Qu’un mari, dont la femme, marchande publique tient au 

domicile commun un commerce eou» le nom du mari »eul, 
et qni achète dee marchandise» pour le commerce de ea 
femme, mai» en »on nom personnel, «an» que le vendeur 
•ache que c’eet pour «a femme, eet responsable du montant 
vis à vi« de l’acheteur.—Wurtblü, J., 20 MAY 1890, Atlamt 
vi. Brunei. VI, 8. C. 241.

9. Married woman.—That a promissory note, made by a 
wife séparée de biens, jointly and severally with her hus
band, is null and of no effect as regards the wife, such an 
obligation being prohibited by the terms of art. 1801 C. C. 
—Johnson, Papineau, Loranger, JJ., 81 may 1886, Ckapde- 
laine vs Vallée HI, 8. C. 380.

Citation,—BurkUy A RrontlU, il L C J. 133—Parittaa m Tru.itau, 13 R.
L. 693.

Separated as to property.—An action to set aside a will is 
not a matter of simple administration and therefore a wife 
separated as to property cannot bring such action without 
the authorization of her husband. •

It is not sufficient that the wife alleges in the declaration 
that she is authorized by her husband. He must be a party 
to the cause or give his consent in wiiting.

The want of authorization is a radical nullity which 
cannot be covered by the husband’s ratification or consent 
given subsequently. — Johnson, Jetté, Matthieu, JJ., 80 
dec. 1890, Lamontagne vs Lamontagne. VII, 8.C. 162.

Citation,— Troploof, Control dr Mariaft, Ie rot. Mo. 1*10—4 Dtmoloatbt Mr 
ISA RUUn.1 dr VUIargutt, wo. Art* Jadmairtration—Arrière, Coutume Jr Com, 
Ie wot. wrt. 224 —fVuvot, Rtf. oo. Autoritalion— Dallot, Rtf/. t>o Marias*, tVe. 778, 
—Potlutr-Putttaaot merit. A'o. 6—DoUot, Rtf wo Coot. * mar Mot. 1970, 1971 
—Mrrlin, wo. Autant Marti, toe. 6, art. 3,1 4.

That the making of a reduction in the rate of interest 
payable on a hypothecary claim, is not a mere act connect
ed with the administration of her property, which a wife 
separate as to property may do alone without the author!-
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sstion of her husband, but is in reality a donation, which 
is null and void unies» the husband becomes a party or gives 
his consent in writing.—Cross, Baby, Boss*, Dohbrtt, JJ., 
26 Nov. 1890, Hart & Joseph. VI, Q B. 301.

Personal injuries—Right lo sue for damages—Accident causal 
by- defect of leased premises — In an action brought by a 
married woman in this province, it will be presumed that 
she is common as to property with her husband, in the 
absence of proof of her matrimonial domicile or of the law 
which regulates it.

(Following Waldron & Wight, M. L. R. 8 Q. B. 876). A. 
married woman, common as to property, may bring an 
action in her own name authorized by her husband, for 
personal injuries. — Tait, J., 28 juin 1889, Simmons vs 
Elliot. V, 8.C. 188.

Affirming the judgment of Tait, J. M. L. R. 6 8. C. 182. 
—A married woman, common as to property, or who is 
presumed to besoin the absence of proof of her matrimonial 
domicile or of the law which regulates it, may bring an 
action in her own name, authorised by her husband, to re
cover damages for bodily injuries.

The owner and lessor of a building is responsible for da
mages caused by a defect in its construction, to a person 
rightfully on the premises, e. g. the wife of the lessee.

Semble, where the plaintif alleges that she is separated 
as to property, the defendant, if not admitting the allega
tion, ought to deny it specially by his plea. — Cross, Baby, 
Bossé, Doherty, JJ., 26 NOV. 1890, Elliot vs Simmons

VI, Q. B. 368.
Citations.— WMrm S Witte, M. L. R 3 Q B. 476.

lO. Nullity of covenants during the marriage in respect of 
rights of the consorts.—Que la convention entre le mari et le 
beau-père que le mari et la femme vivraient séparés et que 
la femme ne poursuivrait point son mari en séparation de 
corps et de biens et ne réclamerait pas les droits lui résul
tant du mariage et notamment sa part de communauté est 
nulle ; le mari, poursuivi en séparation de corps et de 
biens, peut réclamer du beau-père les biens mobiliers qu’il 
lui avait abandonnés lors de l’arrangement, k la condition
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que sa femme ne le poursuivrait point ; mais dans ce cas, le 
beau-père peut lui opposer en compensation la valeur de la 
pension et entretien delà femme. —Paonuslo, J., 29 nov. 
1889, Décary us Pominuille. V, 8. C. 366.

Citatiosa—Potkur, 0‘tUtition, Au fias — Itrmolom'o, Contrats, soi. S, .Ve. 
Sll,fi. 378, Nos sas, 637, 628—Dever lnii k Mossi 3 L. C. /,. J

11. Purchase of necessaries tor family. — Qu’à défaut de 
conventions, la femme, même séparée de biens, qui achète 
pour les besoins de sa famille et de la maison commune est 
censée le faire pour et au nom du mari.

Que le marchand outre le crédit donné à la femme dans 
ses livres, doit établir, au moins par une preuve de circons
tances que la femme s'est rendue responsable personnelle
ment lorsqu’elle n’a pas acheté en son propre nom.

Qu'en poursuivant une femme pour les choses nécessaires 
à la vie, le demandeur doit alléguer et prouver que le mari 
est incapable de satisfaire à ces réélamations—Tbllibr, J., 
80 nov. 1888, IV, 8. C. 463.

Citation.--Hudou os Maresoo, 33 L. C. J. AS—Paqoslts à Gus-tin, 3 LU. 
111.

13. Replacement of propre—Action by wife’s executor to 
recover a propre. — In an action by the wife's executors 
against the husband, to recover possession of a propre 
belonging to her, it is sufficient to allege that the immo
vable in question was purchased by the wife during her 
marriage with defendant, with her own money and in her 
own name with the consent and authority of her husband, 
the defendant. The omission to state specifically that the 
immovable was a propre being purchased with the proceeds 
of a propre to the wife, and in replacement of it, is not fatal 
to the action.

Where a wife purchases property in her own name and 
with her own money, in replacement of a propre, a formal 
acceptance by her of the replacement is not necessary.— 
Tait, J., 81 oot. 1890, Kennedy vs Slebbins VI. 8. C. 456.

13. Separation de corps. — Grounds tor separation. — 111 
treatment—That isolated acts of ill treatment and insulting 
expressions applied to a wife by her husband (a carter) are 
not sufficient to justify a separation de corps, where it ap-
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pears that the wife, on the occasions complained of, pro
voked the anger of her husband by her light behaviour and 
disobedience to hie reasonable command — Dorion, Cross, 
Bast, Boss*, JJ., 14 juin 1890, Bonneau 4 Circe.

VI, Q. B. 336.

14. Wife commune en biens.—Qu'une femme commune 
en biens ne peut valablement s’obliger avec son mari qu’en 
qualité de commune ; maie qu'une dette contractée par elle, 
du consentement de son mari, devient une dette de la com
munauté et, par conséquent une dette personnelle du mari, 
et peut être poursuivie tant sur les biens de la communauté 
que sur ceux du mari.

Que la femme commune en biens ne peut pas être pour
suivie pour une dette de la communauté pendant sa durée.

Que l’obligation que contracte le mari en cautionnant la 
dette de sa femme commune en biens, n’est pas un caution
nement, mais un véritable engagement personnel, la femme 
n’ayant pu s’engager que comme commune, et le consente
ment du mari en faisant une dette de la communauté et du 
mari.—Johnson, Davidson, DiLorihirr, JJ., 28 juin 1889, 
Perreault v» Charlehoie. VI, 8. O. 311.

Citations.—de Lorimitr, eowe arl 1301—Solo*, MdJaee, sol. V, f 6, ei sel. It, 
je. 231.

16. Wife giving security tor husband’sdebt—Qu’une fem
me séparée de biens et marchande publique n'a pas le droit 
d’endosser un billet reçu dans son commerce, et de le trans
porter comme sûreté collatérale A un créancier de son mari ; 
ce billet ne pourra servir de base en loi à aucun recours du 
dit créancier contre la femme. — Taschiriau, J., 17 janv. 
1886, Martin va Ou not. I, 8. C. 181.

HYPOTHEC

1. Partial payment-Discharge—Qu'un débiteur hypothé
caire qui paye une partie de son obligation, a droit d’obte
nir de son créancier une quittance et décharge d’hypothèque 
partielle.—Gill, J., 17 oor. 1888, Chrutin ve Morin.

IV, 8. C. 469.
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2. Rente constituée—Que depuis la mise en vigueur du 
code civil, le tiers détenteur d’un immeuble affecté au paie
ment d’une rente constituée, créée pour le paiement du prix 
de vente, n'est pas personnellement responsable du paiement 
de cette rente.

Que ce principe établi par le code civil s'étend à une rente 
constituée créée par un acte passé avant le code.— Wright 
k Moreau. I» Q. B. 456.

Citations.—Coutume de Parie, art». 99, 100—Loyteau, Traité du Déguerpis» e- 
ment, Uv. 3, ek. 6—Merlin, Quest, de Droit, vo Arrérages § 1—9 Demolombe, 317.

See PRIVILEGE OP BVILDER-REGI8TRATI0N-SALE.

HYPOTHECARY ACTION

See ACTION-PRIVILEGES AND H Y POT H EC8 — PRES
CRIPTION—REGISTRATION.

ILLEGAL ARREST

Where the respondent converted to hie own use certain 
straw bought by him with money furnished to him by the 
appellant and intended for the appellant’s benefit, that there 
was prenable cause for hie arrest.

Where a person lays an information before a justice of 
the peace, that a crime has been committed for which such 
justice has general jurisdiction, and the justice grants a 
warrant, upon which the accused is arrested, but he is 
afterwards discharged upon the ground that the justice had 
no authority in that special case, the complainant, if he had 
probable cause, is not liable in damages for illegal arrest 
and imprisonment. — Monk, Ramsay, Tbhsikr, Cross, Baby, 
25 JAN. 1886, Copeland k Leclerc. II, Q. B. 866.

Citations.— Addison, on Torts p. 671, 673, 719. Abrath v If. E Rg Co. L. R. 
11 Q. B. D. 440.

ILLEGITIMATE CHILD
See FILIATION.

IMMORAL CONSIDERATION
See CONTRACT.
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IMMOVEABLE

Que le propriétaire d'une bâtisse ou autres améliorations 
faites sur le terrain d’autrui peut, par l’enregistrement, ac
quérir une hypothèque sur cos améliorations.

Que ces améliorations sont immeubles. — Plamondon, 
Bourgeois, Loranoer, JJ., 4 déo 1886, Prud'homme es Scott

a, 8. C. 63.
Citations.—2 Maread*, p. 341.

See PARTNERSHIP.

IMPROVEMENTS
Ses COMMUNITY-CROWN — IMMOVEABLK8 - SERVI- 

TUDE.

IMPUTATION OF PAYMENTS

I.—Liability op acceptor
II —Note discounted by bank-Whkr held to be paid.

III. —Note oiven as fraudulent pekkeeencb-Knowledoe by
TRUSTEE.

IV. —Payments implied first on the interest.
V — Promissory note-Collateral security.

1. Liability of aeeeptor.—J., a customer of the Exchange 
Bank, respondent, discounted with that Bank appellant's 
acceptance. When it fell due, appellant failed to pay it, and 
the Bank charged it to J.'s account, who, at the time, owed 
the Bank a small balance, which balance was augmented 
by subsequent transactions, wherein nevertheless if the cre
dits were imputed to the earliest indebtedness, the balance 
due when the acceptance matured would be more than 
covered. The Bank retained possession of the acceptance 
and brought this suit against appellant, the acceptor, to re
cover its amount. Appellant pleaded payment and com
pensation.

That the Bank was entitled to recover from appellant the 
amount of hie acceptance, and that appellant was not dis
charged by the credits in the Bank’s account with J. — 
Dorion, Tessier, Cross, Baby, Church, JJ., 17 sept. 1887, 
Ooodall k The Exchange Bank. Ill, Q. B. 430.
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3. Hole discounted by bank—When held to be peld.—Thât 
the rule contained in art. 1161 C. 0. (that the imputation 
of payment ie made upon the oldest debt) applies to an ac
count between a bank and a customer ; and so, where the 
amount of a note discounted by a bank for the endorser was 
charged on maturity to the endorser’s account, and the de
posits subsequently made by the endorser, as shown by the 
books of the bank, were more than sufficient to coyer hie 
indebtedness to the bank at the time the note matured, such 
note must be held to have been paid, and the bank has no 
action thereon against the maker who has paid the endorser 
(but without obtaining possession of the note) ; and the fact 
that the endorser's aggregate indebtedness to the bank has 
continued to increase does not affect the question of payment 
of the note referred to, in the absence of a reserve of re
course by the bank thereen.—Dobion, Tbhsibh, Ckoss, Baby, 
JJ., 21 jan. 1887, Cleveland k Exchakge Bank

HI, Q. B. 30.
Citations.—4 Aubry a Rnu I 310 y 167—DngU . Onuittt» 20 T 134.

3. Note given as fraudulent preference-Knowledge by 
trustee. — Where J. R., trustee to an insolvent estate, ie 
member of a firm holding insolvents'note, given it in illegal 
preference, and where the purchasers of the estate having 
appointed the insolvent, their agent, for the purpose of rea
lizing its asset», the latter pays the proceeds to J. R.

On suit brought by trustee esqualité against purchasers 
for balance of price, that the moneys so paid will be imput
ed on account of the debt due trustee by purchasers.

That the knowledge by J. R. of the illegal preference 
which came to him as a member of the firm is a knowledge 
by him in hie capacity of trustee. — Dorion, Tzssiir, Cross, 
Church, JJ., 22 nov. 1887, Rou k Paul. Ill, Q. B. 399.

4. Payments Impied first on the interest. - Where the 
credits for each year, in an account current, are in excess of 
the amount of interest charged for the year, it cannot be 
pretended that compound interest has been charged, inas
much as (under 0. C. 1160) payments made by a debtor on 
account are imputed first on the interest.—Dorion, Monk, 
Cross, Baby, 26 may 1886, Dudley k Darling.

II, Q. B. 488.
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5. Promissory note.—Where » bank took a note endorsed 
by a customer as security for past advances amounting to 
about 110,000 and after the maturity of this note, deposits 
amounting to more than $100,000 were passed to hie credit 
in ,the books of the bank.

That in the absence of any special imputation of payments 
or reserve as to the application of the subsequent deposits, 
these deposits were to be imputed in payment of the oldest 
debt, and the customer's liability at the maturity of the 
collateral security being more than paid by the subsequent 
deposits, the collateral was discharged, and bank s action 
against the maker and first endorser of said note would be 
dismissed.— Doherty, J., 14 may 1887, Exchange Bank vs 
Nowell. in, 8. C. 129.

Citation,—CUnUnd .1 The Kxekasgt Bush JV I. H 3 ty B. 30.

INCORPORATED CITY
See PRESCRIPTION.

INDIANS—INDIAN ACT

That the rights of indiens arc regulated and determined 
by the Indian Act, (R 8. C. ch 48), and not by the common 
law, whicli does not apply to them.

That a tutor, to an Indian minor, should be appointed 
through the ministry of the superintendent general of In
dian affairs, as indicated in said act. (sec. 20 subsec. 8) and 
such tutorship conferred by the prothonotary in the ordi
nary way, is of no effect. — Taschereau, J., 14 APRIL 1891, 
Tiorohiato vs Tbriwaseri VU, 8. C. 804.

That the sections of the Summary Convictions Act, 2 R. 
8. c. 178, relating to apjieal are applicable to convictions 
under the Indian Act, 1 R. 8. c. 48.

That except as to objections upon the face of the record, 
the respondent ought to begin.

That an exception contained in the clause enacting the 
offence ought to be negatived, but if it be in a subsequent 
clause or section it is matter for defence and need not be 
negatived ; but this would not necessarily make the con
viction illegal (2 R. 8. C. 108, sec. 88.)
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That in the circumstances of this caee, Montour (the In
dian to whom liquor Was supplied) waa a witness other 
than the informer or prosecutor. — Davidson, J., 19 dbc. 

1887, Ex parle Lefort. III| 8. 0. 298.
Citations.—R v. Hull 1 T. R. 320—Steel v. Smith, I B. and Aid. \ii—Dwarrit 

on Slat. 119.

See PROCEDURE.

INDICTMENT

See CRIMINAL LAW.

INEVITABLE ACCIDENT 

See RESPONSIBILITY.

INJUNCTION
i

I.—Disputed title.
II. —Injunction aoainst minor—Action in dénonciation de

NOUVEL <KUVBB.
III. —Pollution or running water.
IV. —To prevent encroachment—Boundaries not determined

—Bornaob.

See DAMAGES —NUISANCE — NAME - MUNICIPAL 
LAW — PATENT - PROBABLE CAUSE-RAIL- 
WAY.

1. Disputed title.—The Court will not, as a general rule,
decide a question of title upon a writ of injunction, more 
especially, when there is a third party interested (here the 
Government of Quebec) who is not a party in the cause.— 
Donion, Tessier, Cross, Bart, Church, JJ., 28 sept. 1887, 
Oilmour A Paradis. IH, Q. B. 449.

2. Injunction against minor — Action en dénonciation de
nouvel œuvre__That the provisional injunction or restrain
ing order is assimilated to the writ of mandamus, and exists 
in our law in cases other than those specified in the Act. 41 
Viet. cap. 14 (Q).—Loranobr, J., 80 our. 1888, Crawford vs 
Vie Protestant Hospital IV, 8. 0. 216.

See ACTION EN DENONCIATION DE NOUVEL ŒUVRE.
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3. Pollution of running water.—That where the proprietor 
of a tannery, for the purposes of hie induetry, makes such use 
of a private watercourse aa to render the water unfit for 
domestic purposes and dangerous to health, and to deprive 
proprietors of land bordering on said stream of the use and 
enjoyment of same, damages will be granted against him.

Under the above circumstances, the Court will grant an 
injunction against such use of stream.—Johnson, J., SO ocrr. 
1886, Weir vs Claude. II. 8. C. 326.

Citation*.—C- O. L. C MS 660—C tf. 600 691—Coutume dt Parti art. 186 
—Coquille, eur Nivernan, tit. Jet maitoni — Guyot, Rep. vo. Court d'eau—Nouveau 
Deuiz irt vo. Court d'eau p. 681. no 3—Sirey. C. N art. 644 — Ma'eville vol II p 
101—XI Demolombe pp. 43, 206—Lalnure, Traité det Serviludet p. 684 —Gamier 
Regime det Eaux vol. I p. 202, vol HI p. 18. — Proudhon Domaine publie, vol IV 
p. 137 — Démonté, vol I p. 573 — Duranton, vol Vp. 159 — Motte et Verger, tur 
Zaeh, vol II p. 157—III Aubry et Ruu p. 10, 51 — Daniel, Court d’eau vol II p. 
412-18—Dalloz, fiep. Gen. vo. Servitude eh. 4 6 79-80 — Angel!, Watereoune «• 
136—Couleon A Forbet, Watert p. 150—VII Tinrent 354 — Minor A Gilmour IX 
I. C R 118 — Allen't Reporte vol XIII p. 103 — Bigelow, Leading Catet, 466— 
Ad linon, Law of Tort» ( 1874) p. 33—Additon, Law of Tortt, 117 — Cooley, on 
Tortt, 46 — Daniel vol IIp. 416 — Pardeuut, Servitude vol Ip 130—Coulton A 
Forbet, Watert p. 160—Marra.lé p. 354—Fard: ttut, Servitude, vol I par. 66.

The appellant and his predecessors had from time imme
morial, carried on the business of tanning leather in C6to 
des Neiges, that being the principal industry of the village. 
A small stream, which runs through the lands of both par
ties, and which was partly used as a drain received certain 
noxious substances from the tannery. The respondent, who 
had, within a few years acquired a lot ten or fifteen arpenta 
lower down,—and with knowledge of the industry long es
tablished in that place,—complained of the pollution of the 
stream by the substances from the tannery and asked for 
an injunction. There were others proprietors between the 
parties, but the respondent alone complained of the nuisance. 
The effect of the injunction, if granted, would be to destroy 
the principal industry of the locality.

(Reversing the judgment of the Superior Court M. I. R. 
2 8 C. 826). That the appellant was not entitled to the 
injunction.—Dorion, Tbssikr, Cross, Church, JJ., 20 junk 
1888, Claude k Weir (Jgt. in appeal confirmed by Supreme 
Court 16 8. C. R. 575). IV, Q. B. 197.
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Citations.—Allen $ Report* vol 13 p. 103 — Bigelow, Idling Case—Aldison, 
Late of Torts, p. 33 edit. 1874 et p 117—Cooley, pp. 46 et 47—7 MareacU 367— 
Daniel vol. 2, pp. 416, 417, 411 — Pardessus, Servitudes, vol. 1er, p 130, Nos. 54, 
66, 86 et 91—Macarel, Ateliers dangereux, p. \6—Lalaure, Trait* des Servitudes, 
p. 654—S(. Charles k Doutre, 18 L. C. J. 253—Proudhon, Domaine Public, vol. 4, 
No. 1240—2 Aubry et Rau, 194—Rolland de Villargues, vo. Voisinage, No. 5—6 
Laurent, 195—12 Demolomle, p. 160, No. 658.

4. To prevent encroachment.—That the remedy by writ 
of injunction does not lie where another adequate remedy 
exists ; and so, in the case of a dispute between adjoining 
proprietors of mining lands where an encroachment is com
plained of, and it appears that the limits of the respective 
properties have not been legally determined by a bornage, 
an injunction will not lie to prevent the alleged encroach
ment the proper remedy being an action en bornage. — La
coste, Baby, Bossé, Wurtklb, JJ., 26 nov. 1891, Anglo 
Continental A Emerald Phosphate. VII, Q. B. 196.

Oititiom.—Higk, on Injunetiono vol 1 p. 7, uc 8— WkiU k Whitehead 7 L. H. 
p. 291—Itclanc</ k Guilbault 19 R. L y 644— Rohertum k Stewart 13 L. C. R. 
p. 462—Harbour I'ommiinoner. vo Hall 5 L. O. J. 166—Fruttr vt Gagnon 4 Q L. R. 
331 —Lacrou o Root 11 Q. L. R. Ik—.WiUiken v Bourg.1 M. 1. R 6 Q. B. 300— 
Black v Stoddard 4 I. .V 262—Pigea» (2nd edit) p. 481 — High, on Injunrlipno, 
Ho 319, 730, 371, 732, 736—Kerr, <m Injunction., p 294.

INJUNCTION

1. To prevent uee of buildings » hospital. -That a munici
pality, which has no right of ownership in buildings situate 
within its limits nor any control thereof, is not entitled to 
obtain an injunction to prevent the use of such buildings 
for a particular purpose, which is not shown to be in con
travention of any by-law of the municipality or dangerous 
to the inhabitants thereof.—Torranci, Mathieu, Mousseau, 
JJ., 4 nov. 1885, La Municipalité du Village St. Louit du Mdt 
End vu la Cité de Montréal. II, 8. 0. 318.

INJURY RESULTING IN DEATH
See PRESCRIPTION.

INN KEEPER

1. Lien on effects of guests.—The line of a hotel keeper 
on the effects of a guest under 89 Viet. (Q.) ch. 28, exists



INSOLVENT ACT OF 1864 167

only for the price of board, and doee not extend to chargee 
for the custody of eflecte left behind by the boarder in the 
hotel on hie departure.—Doherty, Papineau, Loranoer, JJ., 
80 JAN. 1886, Ferguson v* Riemteau 11, 8. C. 186.

That the lien of a hotel keeper on the baggage and eflecte 
of hie gueet, for the price ot food and accommodation, 
extends to goods belonging to third persona, brought into 
the hotel by the guest with their permission express or 
implied — Taschereau, J., 6 march 1890, Marcuse vi 
Honan. VI, 8. C. 184.

CiTATioaa.—Fogarty v Dion G Q. L. R. 163.

Z. Traveller —A person who furnishes a room in a hotel 
and lives there during two months cannot bo considered a 
traveller and therefore the innkeeper has no action for in
toxicating liquors furnished to him (C. C. 1481.—Doherty, 
Papineau, Loranoer, JJ., 80 jan. 1886, Ferguson vs Rien- 
deau. II, 8. C. 136.

See HOTEL KEEPER.

INSANE ASYLUM
See TAXATION.

INSCRIPTION FOR ENQUETE
See PROCEDURE.

INSINUATION
See DONATION.

INSOLVENT ACT OF 1864

Que la faillite du débiteur, en juillet 1865, accompagnée 
d'un bilan oil la créance est portée par le failli, mais avec 
le nom d’un créancier autre que le créancier véritable, sus
pend la prescription durant tous les procédés en liquidation 
forcée et que le créancier véritable, ou son cessionnaire, 
peut, en 1886, 20 ans plus tard, et 22 ans après l’existence 
de la dette prescriptible par 6 ans comme dette commerciale, 
mais avant la liquidation finale de la faillite, produire va-



168 INSOLVENT ACT OT 1876

lablement une réclamation qui lui permette d'être colloqué 
avec les autres créanciers. — Paonüblo, J., 80 nia 1889, 
Stephen 4 Fair 1 Seath 4 Ha^ar. V, 8. C. 426.

Citât onb.— Troplony, Preerription, No 616 et 618—Afarcad* tur art. 2248 C. 
N. rol 12 No. Xk 178 p. 208 — 2 Aubry à Hou k 316 No 2. p. 364 et 365 — 
Clarke'» In». Act. 1876, tecl. 61 p. 194.

Reversing the judgment of Pagnaelo, J., M. L. R. 5 8. 
C. 426 (Dorion, C. J. and Cross, J. dise.) That the claim 
filed by the respondent on the insolvent estate of John 
Stephen was not legally established by the evidence which 
was us follows :—(1) that the claim was mentioned by the 
insolvent in his bilan, but under a different name ; (2) affi
davit of claimant filed with his claim, and copy of transfer 
to him from Francis Stephen ; (8) evidence that claimant 
consigned goods to Francis Stephen who handed them over 
to John Stephen, the insolvent. — Dorion, Cross, Baby, 
Bosslt, Doukrty, JJ., 24 sbpt. 1890, Hagar k Seath.

VI, Q. B. 394.

INSOLVENT ACT OF 1873

1. Judgment obtained in fraud of creditors—Bale en bloc 
—Notice—Prescription — Intervention. — John Stephen, in 
1865, became an insolvent under the Insolvent Act. of 1864. 
The principal asset was the share to which be would become 
entitled on the division of his deceased father’s estate, which 
division was not to take place until the youngest child be
came of age (in 1881). In the meantime the insolvent’s 
share of the revenues accumulated in the hands of the exe
cutors, and was at the disposal of his assignee, but was not 
claimed by him and remained in the hands of the executors. 
John Stephen obtained hie discharge, and long afterwards, 
in 1879, made an offer of ten cents on the dollar for his estate. 
This offer amounted to about $8000. At this time there 
was nearly double the amount of accrued revenues in the 
hands of the executors. The offer was accepted by a* resolu
tion of creditors at a meeting which was called without 
specifying the object in the notice thereof, and creditors who 
were themselves insolvent attended and voted. An order of
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the Ineolvent Court was obtained on the 17th April 1879, 
ordering the assignee to carry out the resolution, and the 
estate was then reconvoyed to John Stephen who paid the 
tea cents out of the accumulated revenues and retained the 
surplus. He subsequently, in 1881 sold his share of hie 
father’s real estate to hie brother George C. Stephen, the 
appellant, for $6,000 On a petition by a creditor to the 
Insolvent Court to revoke the judgment of 17th April 1879, 
as having been obtained fraudulently, the assignee not hav
ing disclosed the true possession of the estate :

Held—That the Insolvent Court had jurisdiction to en
tertain the petition and revoke the judgment of the 17th 
April 1879, and that au action at law to set aside the sale 
of the estate was not necessary.

That the prescription of one year under art. 1040 C. C. 
did not apply, as John Stephen, having obtained hie dis
charge before he purchased the estate, was not a debtor.

That the judgment of the 17th April 1879 should be re
voked, the resolution of creditors authorising the sale en 
bloc being illegal, the meeting not having been called in 
accordance with a. 88 of the Insolvent Act of 1876, and the 
assignee having concealed the true position of the estate.

That the intervention of George 0. Stephen was un
founded, his purchase of his brother's share of the real 
estate not being impugned by the present proceeding.— 
Donion, Monk, Ramsay, Tessier, Baby, JJ. 27 Nov. 1886, 
Stqihen A Hagar. IV, Q. B. 899.

8. Official assignee eon tinned as creditors’ assignee.-Where 
an official assignee under the Insolvent Act of 1875, has 
taken possession of an insolvent estate in that capacity, and 
subsequently the creditors have appointed him assignee to 
the estate without exacting any further security, and while 
acting as assignee of the creditors, he makes default to ac
count for monies of the estate, that the creditors have re
course upon the bond given for the due performance of his 
duties as official assignee. — Monk, Ramsay, Tessier, Chose, 
Baby, JJ., 27 may 1885, Daiuercau A Ltlounuux (Affirmed 
by Supreme Court 12 8. C. R. 807). I, Q. B. 367.

(JlTATIONI.—Clark Treat ne on thi Ituolvenl Aet.p. 136—Church v Contint, 
28 V B Ü. e 640
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3. Notice of application for dieoharge of inaolvent.— Qu’un 
failli noua la loi de faillite de 1876 n'était tenu de donner 
avie de aa demande de décharge qu'à aee créanciers au mo
ment de aa ceeeion de biena et non aux ceeeionnairee subsé- 
quente de aea créanciers.—Taschereau, J., 10 avril 1886, 
Oirouard vs Dufort. II, 8. C. 179.

INSOLVENT CORPORATION

1. Execution of order of Ontario Court.—That under 45 
Viet. (D) ch. 28 a. 86 the courts in the Province of Quebec 
will enforce an order for the execution of a judgment issued 
from a competent court in Ontario, in like maimer ae if it 
had teen issued from a court in Quebec.—Mathieu, J., 16 
JUNE 1886, Queen dig Refining vs Williamson II, 8.C. 426.

2. Intervention by liquidator of insolvent corporation —
The liquidator of an inaolvent corporation ie entitled to in
tervene in an action by a creditor against a shareholder of 
auch corporation for unpaid calls.—Loranoer, J., 26 June 
1886, Banque itHochelaga vs Oarlh. II, 8. 0. 201.

3. Preferential payment—Restitution. — The provisions of 
46 Viet (D) ch. 28 override any rule as to insolvency con
tained in the Civil Code ; and therefore only payments made 
by an insolvent corporation within thirty days before the 
commencement of the winding up order (a. 76) i. e. the date 
of the order made by the Court for the winding up (a. 18) 
can be recovered by the liquidators.

In any case, a deposit of money made with a bank on the 
day and at the very hour when it suspended payments, may 
lawfully be returned to the depositor.—Torrance, Mathieu, 
Mousseau, JJ., 80 jan. 1886, Exikange Bank vs Montreal 
Coffee. C, 8. C. 141.

INSOLVENT BANK

The respondent having funds to his credit in a bank which 
had suspended payment drew cheques on the Bank for va
rious aume. These cheques were accepted by the bank on 
the same day and the respondent then for valuable consi
deration, disposed of them to various parties who were paid 
the respective amounts by the bank by credits or otherwise.
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That the bank had no action against the respondent to 
recover the amount of the cheques so paid, their recourse, if 
any, being against the parties to whom they had paid the 
money.—Dorion, Ramsay, Cross, Baby, JJ., 22 nov. 1886, 
Exchange Bank & Hall. II, Q B. 409.

Citations —AmiV/, vol 2 p.643—Brown v Lottie, 43 III 601—Parsons, on Bills 
and Note», vol 2 p. 59—Morte, on Banking /». 249, 257, 260 and 275—Hopkinton 
v Potter 19 L. H. Eq. p. 74—Daniel», tol 2 p. 651—Wharton vs Walker, 4 B. k 
C. 463 -i’atet v. Bell i B. and Aid. 643 — SckrœJer v Central Bank 34 L. T K 
735 an l 24 H'. R. 71 — Partons, vol. 2 p. 60 — Foster vt Bank of Ijondon, 3 
Footer and Finington, 214-Aidie vt National Bank 45 N. T. Ill-Daniel», on nego
tiable Instruments, ro/. 2, p 636.

INSOLVENT TRADER

The fact that an insolvent trader haa made a voluntary 
assignment of hie estate, does not justify hit departure from 
the country without the consent of his creditors. It is his 
duty to be present, iu order to give such information as may 
be required for the realization of his assets, and hie de
parture without explanation is ground for the issue of a 
saisie-arrêt before judgment — Dorion, Ramsay, Tzaeisa, 
Cross, Easy, JJ., 80 JUNE 1886, Heyntmun A Harris.

II, Q. B. 4(141.

INSOLVENCY

I.—Abandonment or property
II —ACTION AGAINST INSOLVENT.

III. —Appointment or pkovisional guardian.
IV. —Bill or exchange—Acoommodatios bill—Insolvency

—Compensation.
V. -Book or account.

VI —Claim against insolvent—Notes and goods held as 
collateral security—Collocation.

VII.—Company in liquidation.
VIII.—Curator—Authorization to sub 

IX —Distribution or estate—Privilege-Winding up act 
—Deposit with bank apter suspension.

X__Estate reconveyed to insolvent.
XI__Fraud—Bale or insolvent estate by assignee—Col

lusion BETWEEN PERSONS WHO BAD TENDERED—DlsTRI- 
BUTTON Or AMOUNT RECOVERED AS DAMAGES.

XII.—Incorporated company- Winding up order.
XIII. —Lessor and curator,
XIV. —Mortgage granted by insolvent trader.
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XV.—Liquidator- Pititiun for discharge,
XVI.—Payment by insolvent in fracd or crkditoes —Ac

tion or CREDITOR.
XVII.—Privilege or unpaid vendor—Delays.

XVIII. Promise or sale —Not accepted cntil apter insol
vency op PROMISSOR.

XIX.—Property acquired bt insolvent after making an
ABANDONMENT.

XX —Sale by assionee.
XXI —Sale or debts—Books or account.

XXII.—Sale or immovables-Distribution or proceeds.

See ASSIGNMENT—BANK AND BANKING-BUILDING 
SOCIETY -CAPIAS-COM PENSATION - INSUR
ANCE (LIFE) —PRINCIPAL AND AGENT-PRO- 
CEDURE—PROMISSORY NOTE- SALE-SURE
TYSHIP—NAVIGATION.

1. Abandonment of property. — Que la cession de biens 
mentionnée à Part 763 et suivants du 0. P. C. et au statut 
de Québec, 48 VicL ch. 22 ne s applique pas à la liquidation 
des biens d'une succession appartenant à des mineurs ; que, 
par suite, une cession de biens ainsi faite par une tutrice es- 
qualité pour ses enfante mineurs insolvables, 1 la demande 
d'un créancier, est illégale et doit être mise de côté.—Ma
thieu, J, 29 mars 1887, Tourville es Dufresne.

III, 8. G. 288.
Que la disposition de la loi sur la cession de biens qui dé

clare toutes les procédures suspendues et que les frais faits 
par un créancier, après qu'il a eu connaissance de telle ces
sion, ne peuvent être colloquée sur les biens du débiteur, ne 
prononce pas la nullité absolue de ces procédures, et n'em
pêche pas les tribunaux, suivant les circonstances, de per
mettre la continuation des procédés commencés—Mathieu, 
J., 21 nov. 1898, Vuminon vs Kennetii/. IV, 8. 0. 443.

Where the curator to au abandonment bas been duly 
authorised to contest a claim upon the estate of the insol
vent, the Court will not upon the contestation of the claim, 
revise the judgment authorising the curator to contest.— 
Tessier, Cross, Baby, Bossé, Dohkrtt, JJ.. 22 sept. 1890, 
Mr Fur lane A Fall. VI, Q. B. 261.

2. Action against Insolvent.—Que rien n’empêche un cré-
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ancier de prendre an jugement contre eon débiteur, quand 
même celui-ci serait sous l'effet d’une loi de faillite et n'au
rait pas encore obtenu sa décharge, et un plaidoyer à l’en
contre de l’action du créancier ne contenant que l’allégation 
de cet état de faillite sera rejeté ear réponse en droit.—Tas- 
chsrbaü, J , 29 JAN. 1886, Camuliau Mutual vt Blanchard.

II, 8. C. 01.

3. Appointment of provisional guardian.—That the pro
visional guardian appointed to property judicially abandoned 
must be resident within the Province of Quebec.

The decision of the Prothonotary appointing a provisional 
guardian may be revised by the court or judge.

Where the interests of the provisional guardian appointe,! 
by the prothonotary are adverse to those of the creditors 
generally, hie appointment may be set aside—Davidson, J., 
16 JOLT 1887, McDougall vs McDougall. Ill, 8 C 148.

Citation,—Bate „ /..my, li /.. .V ass.

4. Bill of exchange — Accommodation bill — Insolvency — 
Compensation.—On the 26th June 1888, the defendants ac
cepted Q'e accommodation draft for $249.76 at three months. 
On the 21th July 1888, the defendant purchased goods 
from Q. to the amount of $216.00. On the 26th July 1888, 
O. made a judicial abandonment for the benefit of his cre
ditors. On the 28th September 1888, the defendant paid 
the accommodation draft.

In a suit by the curator to Q’s estate for the recovery of 
the $216 price of goods, defendant pleaded that he was 
entitled to compensate this sum with the amount he had 
paid on the draft for G's accommodation.

That the judicial abandonment definitively settles the rela
tive position of the insolvent and hie debtors and creditors.

That, from the date of the abandonment, all the unsecured 
creditors acquire the right to be paid by contribution out 
of the proceeds of the debtor’s estate.

That compensation cannot take place to the prejudice 
of rights acquired by the insolvent’s creditors by reason of 
the abandonment and therefore that creditors are without 
right of compensation for claime maturing after the aban-
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donmeiit.—deLorihier, J., 22 jure 1889, Riddell vs Qnold
V. 8. C. 1TO.

Citations—Pardessus, vol /, no 234—7 ToulU r, no 381—2 Beaudry Laranti- 
merit, no 11IV—Sirty 1842,1,8» note—6 Pardessus no 1128—2 Aubry et Rau /< 449 
— Merlin, Rep. vo Compensation § 2. no 6—2 Mourlon on art. 1278 C N. -6 Q. L. 
R. p. 78—Dallas vo Faillite, No. 261, p. 106 — 1 Renouard, Faillite, p 321 — I Bh 
darride, p 120—Larom'aire, sur fart. 1291 C. N. No. 27, § 2.

6. Books of account -That the curator to an estate judi
cially abandoned is entitled to obtain possession of the 
books of account of the insolvent, from a person in whose 
hands the books were placed by the insolvent for the collec
tion of debts on commission__Johnson, Jitté, Mathieu, JJ.,
80 April1891, Trudeau A Merizzi VII, 8 C. 451.

(1. Claim against Insolvent-Notes and goods held as colla
teral security.—That a creditor, who holds notes as colla
teral security, it entitled, until fully paid, to be collocated 
upon the estate of his debtor in liquidation for the lull amouut 
of his claim, without deduction of any sums lie may have 
received or collected from other liable upon such notes, pre
vious to the declaration and payment of dividend.

But as to goods held os collateral security the law of 
pledge applies and whatever sums the creditor may have 
realised upon such goods, previous to the payment of divi
dend, extinguish his claim pro tan to and must be deducted 
from the total amount of the claim upon which he is collo
cated — Torrance, JettI, Lora no er, JJ., 28 sept. 1886, 
Henning vs Tkibaudeau. II, 8. 0. 888.

Citations.—Beseette vs Banque du Peuple 26 L. C.J 126 -Rochelle vt Louis 3 (I 
L. R. 97—11 Durant»n no 228 — 3 Pardessus, no 1211 — 2 Renouard, Faillites p 
221 et 223—5 De mangeai sur Bravard p. 601 — Dallas, Rep vo. FaiUites no 993 
—. Sirey 1882, 2. 121 et 391—Bell s Commentaries, vol. 2,pp. 338, 339 - 2 Laron- 
hêtre, 617,

(Reversing the judgment of the Court of Review M L 
R. 2. 8. C. 888). That a creditor who holds notes or 
merchandises as collateral security is not entitled to be 
collocated upon the estate of hit debtor in liquidation, un
der a voluntary assignment, for the full amount of his claim, 
but is obliged to deduct any sums he may have received 
from other parties liable upon such notes, or which he may
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have realized upon the goode ; and it does not matter at 
what time such sums have been received on account, provi
ded it is before the day appointed for the distribution of 
the assets of the estate on which the claim it made.—Dorian, 
Thssikk, Cross, Bossé, Doherty, JJ., 25 Jin Thibnmlenu 
4 Pruning. (Confirmed by Supreme Court 20 8. C. R. 110).

V, Q. B 43».
Citations.—Man/, Droit Commercial it Droit Civil, vol. 3, No 2021 — ballot, 

Rep. * JurUp. vu Faillit!, No. 903 — MM. Vineem, t 4, f. 521 — Pankumi, No. 
1211—bvtrt, I. 7, p. S3 — Boulait- Paly, Jo- 381 it 182—Ontario Bank k Ckaptin, 
M. !.. H 5 Q. B. 407.

7. Company In liquidation - Qu’aux termes de la loi rela
tive à la liquidation des compagnies insolvables, aucune 
procédure ne peut être commencée ou continuée sans per
mission spéciale ; et qu’une cause prise en délibéré, sous de 
telles circonstances, sans que l’ordre préalable apparaisse au 
dossier pourra être déchargée du délibéré à la demande d’une 
des parties. — Jetté J., 28 déc. 1887, Mnlleur us Oie Pulpe 
Sl-Laurent III, 8. C 373.

8. Curator -Authorisation to sue. Que le curateur aux 
biens d’un insolvable n’a pas le droit d'intenter une action 
pour recouvrer d’un débiteur une somme d’argent due à 
l'insolvable sans y avoir été autorisé parles créanciers ouïes 
inspecteurs et le tribunal ou le juge (C. P. C. art. 772).

Que ce défaut d’autorisation peut être valablement soule
vé, comme moyen préliminaire par une exception à la forme. 
—Paunuelo, J., 10 nov. 1890, Kent us Orauel VII,8.0.159.

CiTATioHt. — v, YtU, <■ Kortl S K L m—Aoiofo r Do,or, 0 K £ 717.
—Kent vi Ron Ifl R. L. 200.

9. Distribution of estate—Privilege -Winding up set - 
Deposit with Bank after suspension —That a creditor is not 
entitled to rank for the full amount of hie claim upon the 
separate estate of insolvent debtors jointly and severally 
liable for the amount of the debt ; but is obliged to deduct 
from his claim the amount previously received from the 
estate of other parties jointly and severally liable therefor

A person who makes a deposit with a bank after its sus
pension, the deposit consisting of cheques of third parties
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drawn on and accepted by the bank in question, i« not 
entitled to be paid by privilege the amount of each deposit. 
— Dorion, Tessier, Cross, Bossé, Doherty, JJ., 26 Jan. 
1889, Ontario Bank 4 Chaplin. (Confirmed by Supreme 
Court 20 S. C. R 162). V, Q B. 407.

Citations —4 Mats* no 2021 — Bessette A Banque du Peuple, 14 L. C. J. 21 
et 15 L. C. J- 126—Rackette vi Louis 3 Q. L. R■ 97—Bedarride, Trait* des Faillites, 
9ol 2, No 851.

lOe Estate reoonveyed to insolvent.—That a debtor against 
whose property a judgment has been registered, and who 
afterwards makes an assignment and obtains back hie 
estate by a composition wich hie creditors, in which he un
dertakes to pay the hypothecs on his property in full, can
not have the hypothec so registered set aside, at hie own 
suit, on the ground that it is a fraud on his creditors.—Do- 
rion, Monk, Ramsay, Sanborn, Tsssibr, JJ., 22 June 1877, 
Foster 4 Bay Us III, Q. B. 481.

11. Fraud-Sale of insolvent estate by assignee. Collusion 
between persons who had tendered. Distribution of amount 
recovered as damages —Where a person who had tendered 
for the purchase of an insolvent estate, and who had put in 
two bids, and acting in collusion with the insolvent, bought 
of a higher bidder in order that hie own lowest tender might 
be accepted ; that this artifice was a fraud upon the credi
tors of the estate, and they, or any one of them, might 
recover from such bidder the amount of damage caused 
thereby to the estate

That two or more independent firms, creditors of the in
solvent, may unite in such action, and claim one money con
demnation.

But the amount recovered in such action is an asset of 
the estate, and must be distributed as such, and cannot be 
wholly paid to the creditors who instituted the suit — 
Dorion, Tessier, Cross, Church, Bossé, JJ., 26 Frb. 1889, 
Jacobs 4 Ramson. V, Q. B, 860.

18. Incorporated company - Winding up order—That a 
winding up order may be obtained against an incorporated 
company when it is in fact insolvent, though sixty days
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have not ela)ieed since the service on eucti company of a 
demand for payment of an overdue debt ; but when a peti
tion for a winding up order ia presented before the expira
tion of such delay, the petitioner ia required to prove the 
insolvency of the company, unless it be acknowledged or 
unless one of the other cases in which a company is deemed 
insolvent exists.— Wurtslb, J., 29 Apr. 1890, Etldy Mfg. 
Co. vt Henderson Lumber Co. VI, 8. 0. 137.

13. Lessor and curator—Que le locateur qui a saisi doit
être payé sur le produit de la vente des effets garnissant les 
lieux loués par préférence aux frais d’administration, etc, 
encourue par le curateur nommé à la cession, faite par le 
locataire subséquemment à la saisie gageric à l'exception 
des frais pour la conservation et la vente de ces effets — 
Txssiir, Cross, Baby, Church, Dohirty, JJ., 22 nov. 1887, 
DeBellefeuille k Desmartean III, Q. B. 303.

Citations—Troptong, PrwtOget et HypotKrqnte, No. 22—29 Laurent, 171.

14. Mortgage granted by insolvent trader. Qu’un com
merçant insolvable ne peut valablement accorder d’hypothè- 
que sur ses biens, au détriment de ses créanciers en général, 
quand même celui en faveur de qui I hypothèque est donnée 
ignorerait l’insolvabilité du débiteur.— Jerri J., 80 nov. 
1889, Stevenson vs Lallemand. VI, 8.C. 305.

15. Liquidator- Petition for discharge.—Where the liqui
dator petitioned for hie discharge as liquidator, and it ap
peared that he had appropriated to himself, from the funds 
received, an amount exceeding the remuneration fixed by 
the court, and the evidence did not disclose the exact 
amount in which he was indebted to the estate, the Court re
fused to grant hie discharge, without fixing any amount to 
be paid by him as a condition of obtaining his discharge.— 
Dorion, Tessier, Cross, Boss*, Doherty, JJ., 27 nov. 1888, 
Pleader vs Fitzgerald. V, Q. B 446.

16. Payment by insolvent in fraud of creditors—Action of 
creditor.—(Following Boisseau et Thibeaudeau, 7 L. N. 
274) That a creditor who alleges that his debtor while in
solvent has made payments to another creditor who was 
aware of his insolvency, is entitled to sue the latter in his
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own name, and to ask that such moneys tie paid in court 
for the benefit of the creditors generally. Where a curator 
has been appointed to the insolvent the curator may bring 
the action, and in hie default, it is competent to any creditor 
to bring it.—Pahnuslo, J., 20 nov. 1880, Jea»notle vs 
Banque St. Hyacinthe. VII, 8. C. Me

Citation*. — Thompton v Mol ton't Bank 16 SC. R. 664—Botueau k Tkibau- 
deau 7 L. jV. 274—Jocobt A Ramtom M. L- R. 6 Q. B. 260.

17. Privilege of unpaid vendor—Delay.—Que le privilège
du vendeur d’être payé avant tout autre créancier I l’excep
tion du locataire et du gagiste, sur le produit de la vente de 
la chose vendue parlai, lorsqu’elle est encore dans los mêmes 
conditions ot qu'il n'est plus dans les délais pour la revendi
quer, peut s’exercer même après les quinze jours qui suivent 
la vente dans un cas de faillite.—Würtxlx, J., 27 mars 1889, 
Lallemand vs Stevenson. > V, 8. C 106.

That the privilege granted to the unpaid vendor by art. 
2000 C. C. can be exercised only within fifteen days from the 
date of the sale in cases of insolvency.—Gill, J , 80 June 
1888, McDougall k Riddell. V, 8. C. 222.

18. Promise of sale - Mot accepted until alter insolvency
of promieeor. -Several persons having claims against a rail
way company, executed an agreement to deliver to one Q. 
the debentures of the company held by them, on payment 
of the respective amounts shown opposite their respective 
names. It was proved that this agreement was executed 
at Q.’e request, but it was not accepted nor acted upon by 
G. until after the insolvency and death of P, one of the 
signatories ; IIiLD—That an acceptance of the agreement by 
Q and a transfer of his rights thereunder to a third person, 
after the insolvency and death of P. could not bind P.’s 
estate —Dorion, Monk, Tessier, Cross, Uabt, JJ., 21 sept. 
1886, Pâmé et Sénécal. (Affirmed by Privy Council 12 L. N. 
880). V, Q. B 461.

19. Property acquired by insolvent after making an aban
donment.—(Modifying the decision of Mailhot, J.) That 
the curator to the estate of a trader who has ceased hie pay-
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mente, hae no right to receive, collect end recover property 
acquired by the latter after hie abandonment.—Wubteli, 
Tilliir, di Lorihier, JJ„ 80 junk 1891, Quebec Bank vs 
Cormier. VII, 8. C. 283.

20. Bale by aesignee.—That creditors, by aaaenting to 
and ratifying a deed of assignment by an insolvent trader, 
do not become liable to warrant the acts of the assignee. 
They do not act jointly and severally in appointing a com
mon mandatary, but each simply gives hie sanction, quoad 
hie individual interest, to the appointment of the assignee 
by the insolvent as his agent and administrator And so, 
where the assignee sold the stock of an insolvent, and the 
purchaser was unable to obtain possession, it was held that 
an action of damages did not lie by the purchaser against 
creditors who had assented to the appointment of the as
signee.—Doric*, Mohr, Timur, Cross, Baht, JJ , 81 me. 
1886, Marchildon A Denotm. Ill, Q. B. 12.

Citations.—Ctamugeran, du Mamlat, No. 329.

21. Sale of debts—Books of account.—Que dans une fail
lite, lorsque le curateur dûment autorisé, vend à l'encan pu
blic les dettes actives du failli et livre à l’acheteur les livres 
de comptes contenant les noms des débiteurs et les détails 
des divers comptes, le curateur ne sera pas recevable à re
vendiquer ensuite entre les mains de l’acheteur ces livres de 
comptes sous prétexte qu’il ne les avait que prêtés ; le cura
teur n’ayant aucun intérêt à faire cette demande et l’ache
teur ayant absolument besoin de ces livres.—Mathieu, J., 
11 rév. 1889, Kent es Grander. V, 8. C. 40.

22. Bale of Immovables Distribution of proceeds. —Quo 
la distribution des deniers provenant de la vente par le 
shérif en vertu d'un mandat du curateur, des immeubles 
cédés en justice par un débiteur pour le bénéfice de ses cré
anciers, doit être faite par le curateur.

Que, par analogie, ce mode de faire la distribution des 
deniers doit aussi s'appliquer au cas où une saisie d immeu
bles a été pratiquée avant, mais où la vente a été faite après 
la cession judiciaire.—Wurtili, J., 22 juillet 1890, Baker 
vs Ganepy. VI, 8. C. 386.

18
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INSULT
See PERSONAL WRONGS.

INSURANCE COMPANIES

Que les compagnies d’assurance étrangères faisant des 
affaires en la cité de Montréal ne peuvent être poursuivies 
devant les tribunaux de la Puisance du Canada que pour 
les obligations ou responsabilités par elles assumées en Ca
nada.—Taschereau, J., 7 mai 1896, Cie. Richelieu us Phénix 
Ins. Co. H, S. C. 193.

INSURANCE (ACCIDENT)

1. External injuries producing erysipelas — Proximate or 
sole cause of death—Immediate notice after death—Waiver.— 
A n accident policy issued by the defendants was payable 
“ within thirty days after sufficient proof that the insured, 
at any time during the continuance of this policy, shall have 
sustained bodily injuries effected through external, acci
dental and violent means, within the intent and meaning 
of this contract and the condition hereunto annexed, and 
such injuries alone shall have occasioned death within ninety 
days from the happening thereof.... Provided always that 
this insurance shall not extend to hernia nor to any bodily 
injury of which there shall be no external and visible sign, 
nor to any bodily injury happening directly or indirectly in 
consequence of disease, nor to any death or disability which 
may have been caused wholly or in part by bodily infir
mities or disease, existing prior or subsequent to the date 
of this contract, or by taking of poison, or by any surgical 
operation, or medical, or mechanical treatment, nor to any 
case except where the injury aforesaid is the proximate or 
sole cause of the disability or death.”

The insured was accidentally wounded in the leg by fall
ing from a verandah and within four or five days the wound, 
which appeared at first to be a slight one, was complicated 
by erysipelas, from which death ensued twenty three days 
after the accident. There was some conflict in the evidence 
as to^whether the erysipelas resulted solely fromjthe wound,
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bet the Court found on the facts, that the erysipelas follow
ed as a direct result from the external injury.

That the external injury was the proximate or sole cause 
of death within the meaning of the policy, and that the 
plaintiff was entitled to recover.

The policy also provided that “ in the event of any acci
dent or injury for which claim may be made under this 
policy, immediate notice must he given in writing, addressed 
to the manager of this company, at Montreal, stating full 
name, occupation and address of the insured, with full parti
culars of the accident and injury ; and failure to give such 
immediate written notice shall invalidated all claims under 
this policy.”

The local agent of the company at Simcoe, Ont., after re
ceiving written notice of the accident before death, was 
verbally informed of the death four days after it took place, 
and thereupon stated that he would require no further 
notice and that he had advised the company. Further in
terviews and correspondence took place during the follow
ing days between the local agent and the claimants with 
respect to the papers required, but the formal notice was not 
sent to the head office until sixteen days afte • death. The 
manager of the company acknowledged receipt of proofs of 
death, without complaining of want of notice, and ulti
mately declined to pay the claim on the ground that the 
death was caused by disease, and that therefore the com
pany could not rec jgnixe their liability.

That the company had received sufficient notice of death 
to satisfy the requirements of the policy, and that, in any 
event, they had expressly waived any objections which they 
might have urged in this regard, by declining to pay the 
claim on other grounds. ATE, 8. C. 3.

Citations,—For plaintiff— Marble t>« City of Worcester, 4 Gray 412 — North 
American Life k Accident Ins. Co. vs Burroughs, 8 Am. Rep. 212—McCarthy vs 
Traveller's Ins. Co., 8 Bissel, 362—Kellog vs Chicago k W. Ry. Co., 26 Wit. 223 
— Barry vs U. S. Mut Accident Association, 23 Fed. Rép. 712—Ins. Co. vs Tweed, 
7 Wallace, 44—Martin vs Traveller's Ins. Co. 1 F. k F. 605—Fitton vs Accidental 
Death Ins. Co., 34 L. J- (N. S.) C. P. 28—May, on Insurance, sec. 468—Bliss, on 
Life Insurance, sec. 263.

For defendant—Smith vs Accident Ins. Co., L. R. 5 Ex. 302 — Lawrence vs
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Accident Int. Co. L. R 7 Q. B. D. 216 — Inturance Co. v» Transfer Co., 12 
Wallace, 199—Shtffer vi Railroad Co. 16 U. S. Sup. Ct. Rep. 249— Southeard vt 
Ry. Pott. Att. Co. 34 Conn. 674— Gamble t>« Accident Int. Co., 4 I Ir. Comm. 
L. Rep. 204— Crandall es Accident Int. Co. 120 U S. Sup. Ct. Rep. 527—Life 
Int. Co. es Perry, 15 Wallace, 589—Porter, Insurance, 443—Crawley, Lift Insu
rance, 149— Whyte vt Western Ass. Co. 22 L. C. J 215.

An accident policy issued by the appellants was payable 
“ within thirty days after sufficient proof that the insured, 
at any time during the continuance of this policy, shall have 
sustained bodily injuries effected through external, acci
dental and violent means, within the meaning and intent 
of this contract and the conditions hereunto annexed, and 
such injuries alone shall have occasioned death, within 
ninety days from the happening thereof.... Provided al
ways that this insurance shall not extend to hernia, nor to 
any bodily injury happening directly or indirectly in con
sequence of disease, nor to any death or disability which 
may have been caused wholly or in part by bodily infirmi
ties or disease, existing prior or subsequent to the date of 
this contract, or by the taking of poison, or by any surgical 
operation, or medical or mechanical treatment, nor to any 
case except where the injury aforesaid is the proximate or 
sole cause of the disability or death.”

The insured was accidentally wounded in the leg by falling 
from a verandah, and within four or five days the wound, 
which appeared at first to be a slight one, was complicated 
by erysipelas, from which death ensued twenty-three days 
after the accident. There was some conflict in the evi- 
denc > as to whether the erysipelas resulted solely from the 
wound, but the Court below found, on the facts, that the 
erysipelas followed as a direct result from the external in
juries.

(Affirming the judgment of Tellier, J. M. L. R 6 8. C. 8). 
That the external injury was the proximate or sole cause of 
death within the meaning of the policy, and that the res
pondent was entitled to recover.

The policy also provided that “ in the event of any ac
cident or iiyury for which claim may be made under this 
policy, immediate notice must be given in writing addressed 
to the manager of this company, at Montreal, stating full 
name, occupation and address of the insured, with full parti-
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culara of the accident and injury ; and failure to give such 
immediate written notice shall invalidate all claims under 
this policy.”

The local agent of the company at Simcoe, Ont., after 
receiving written notice of the accident before ileath, was 
verbally informed of the death four days after it took place, 
and thereupon stated that he would require no further 
notice and that he had advised the company. Further inter
views and correspondence took place during the following 
days between the local agent and the claimants with respect 
to the papers required, but the formal notice was not sent 
to the head office until sixteen days after death. The ma
nager of the company acknowledged receipt of proofs of 
death, without complaining of want of notice, and ulti
mately declined to pay the claim on the ground that the 
death was caused by disease, and that therefore the com
pany could not recognise their liability.

That the company had received sufficient notice of death 
to satisfy the requirements of the policy, and that, in any 
event, they had expressly waived any objections which they 
might have urged in this regard, by declining to pay the 
claim on other grounds. — Cross, Baby, Bossi, Doherty, 
Cimon, JJ., 21 march, 1891, Accident Ins. Co. vs Young. 
(Judgment in appeal reversed by Supreme Court 20 S. C. 
R. 280). VII, Q. B. 447.

2. Partnership — Dissolution—Interest of retiring partner. 
The life of J. 8. McLachlan was insured against accident, 
as one of the members of the firm of McLachlan Brothers & 
Co., the insurers (defendants) undertaking to pay the sum of 
$10,000, within 90 days after the death of one of the per
sons named in the policy, to the surviving representatives 
of the firm. By one of the provisions of the policy it was 
stipulated that when a member left the firm, the insurance 
should cease on his person. J. S. McLachlan ceased to be 
a partner seven months before hie death by drowning, and 
the dissolution was duly registered. In answer to one of 
the question eubmited, the jury found that firm was dis
solved, “ but J 8. McLachlan had a continued and active 
interest in the business.”
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That the insurance, as far as J. 8. MvLachlan was con
cerned, lapsed at the date of the dissolution of the partner
ship, and the fact that he continued to have an interest in 
the business did not entitle the other partners to maintain 
an action upon the policy.—Johnson, Doiiirty, JbttS, JJ., 
29 SEPT. 1888, Mrl.tu'hlnn vs Accident Ins. Co. of AT. A.

IV. S. C. 368.

Where both parties move for judgment on a special ver
dict, and there is no motion for a new trial, nevertheless 
on appeal, if it appears to the Court that the facts as defined 
for submission to the jury were inapplicable and insufficient 
to enable a correct verdict to be rendered thereon, and that 
the answers of the jury were insufficient and contradictory 
to the extent that no correct judgment could be rendered 
thereon for either party, the Court of its own motion may 
set aside the judgment, and send the parties back to the 
Court below, to proceed anew to a proper definition of facts, 
for submission to a jury to be summoned by a centre de 
novo.

The condition of an accident policy in favor of members 
of a firm of McL. & Co., was : “ Provided that on either of 
the above named members quitting the said firm, this in
surance shall cease on his person, etc ” The jury were 
asked : “Were McL. & Co. dissolved on or about the 10th 
April ?” To which they answered, “ Yes ; but J. 8. McL. 
had a continued and active interest in the business.” “ 4 
Did McL. & Co., in that month publicly advertise that J. 
8. McL. had retired and that a new firm had been formed ? ” 
To which they answered “ Yes ” “ 6 Was J. 8. McL. a mem
ber of McL. & Co. on the 18th November ? " (date of hie 
death by drowning). To which they answered. “ No, but 
had an interest in profits of.”

That inasmuch as the jury were not asked, and did not 
state in the precise words of the condition whether J. 8. 
McL. had “ quit the firm ” on the 18th November, and their 
answers were insufficient to enable the Court to render a 
correct judgment thereon, it was a case in which the Court 
should order a new definition of the facts for the jury, with
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leave to the parties to proceed by venire de novo.—Dorion, 
Cross, Bart, Church, Bossé, JJ., 26 jan. 1890, McLachlan 
i Accident Ins Co. of If. A. VI. Q. B. 39.

Citations.— Tol.in vt Murium, 2 R. de L. 200—Davit k Sylveiter, M. L. R. 5 
Q B. 143.

3. Risk incidental to employment—Breach of contract.— 
M , who was described in the application for insurance as 
“ Superintendent of the International Railway " was insured 
by the company appellant against accidents. By one of the 
conditions of the policy it was stipulated as follows :—“ The 
insured must at all times observe due diligence for personal 
safety and protection, and in no case will this insurance be 
held to cover either death or injuries occurring from volun
tary exposure to unnecessary or obvious danger of any kind, 
nor death or disablement.... from getting or attempting 
to get on or off any railway train, etc., while the same is in 
motion." M., when travelling on the business of his rail
way, was killed while getting on a train in motion.

That inasmuch as M. was insured as superintendent of a 
railway, and there was evidence that his duties required 
him to get on and off trains in motion of which fact the in
surers had knowledge, the condition did not apply and the 
company was liable.—Dobion, Baby, Bossé, Doubrty, Simon, 
JJ., 25 junk. 1891, Acculent Ins. Co. & McFee.

VII, Q. B. 255.

INSURANCE (FIRE)
I.—AOBNT—PBIVITY OP CONTRACT.

II.—Alteration in use op premises—Increase op risk—Ver
dict CONTRARY TO EVIDENCE—NEW TRIAL.

Ill —Appraisement op loss—Award final—Division op loss. 
IV.—By wife.
V —Consent to arbitration.

VI.—Contract—Forfeiture.
VII.—Goods destroyed in premises other than those de

scribed in policy — Inspection by company’s agent — 
Motion fob judgment on verdict.

VIII.—Loss, ip any payable to person named in policy—Con
ditions op policy — Breach by owner op property — 
Preliminary proof op loss.

IX. —MATERIAL concealment.
X. —Non delivery op policy.



186 INSURANCE (PIRE)

XI. —Notice of other insurance.
XII. —Powers of Agent.

XIII —Term of policy — Whole of last day included—Con
dition requiring statement of lobs to be furnished.

See RAILWAY—FRAUD.

1. Agent—Privity of contract.—Qu’il n'y a pas de lien de
droit entre un agent d’une compagnie d’assurance et une 
personne qui, par l’entremise de cet agent, prend une police 
(l’assurance dans la compagnie et qu’une action intentée par 
l’agent contre cet assuré qui ne paie pas ses primes pour la 
part ou le profit que l’agent doit en retirer d’après ses arran
gements avec la compagnie d'assurance pourra être débou
tée sur défense en droit—Tait, J., 17 mai 1890, Daveluy vs 
Hénault. VI, S. C. 205.

2. Alteration in use of premises—Increase of risk—Verdict 
contrary to evidence—New Trial.—Premises insured as a tan
nery and leather dressing house were used for drying nine 
hales of cotton—a substance which it was proved was more 
inflammable than the stock of a tannery. The fire first 
appeared in the cotton. By a condition of the policy the 
use of premisses for more hazardous purposes avoided the 
contract. The jury found that the drying of cotton was not 
a material alteration in the use of the premises and that the 
alteration did not increase the risk.

That there being evidence that the insured, by the use 
of the premises for drying cotton, increassed the risk, the 
verdict was contrary to the evidence adduced, and a new 
trial was ordered.—Johnson, Torrance, Loranobr, JJ., 80 
auq. 1886, Mooney vs Imperial Ins. Co. Ill, 8. C. 339.

3. Appraisement of loss-Award final—Division of loss.— 
Where, after the fore, the parties agreed to an appraisement 
of the loss (for which liability is admitted) the award is final 
and conclusive as to the extent of the loss sustained by the 
insured.

Where, by a condition of the policy, the insurers are in 
no case to be liable for any greater proportion of the loss 
than the amount insured by them bears to the total insur
ance on the property, they are entitled to have the claim
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(■educed in accordance with such clause though the other 
insurance he still unpaid, and a contestation in relation there 
to be still pending. — Johnson, J., 17 oci. 1888, Heron vs 
Hartford Ins Co. IV, 8. C. 388.

Citation!.—Scott M Phcenu In*. Co, Stuart'» Rep. 152.

4. By wife—Que la condition mise au dos d’une police 
d'assurance contre le feu, que tout recours légal contre la 
compagnie d’assurance qui a émis la police est prescrit après 
le lape de douze mois qui suivent la date de l’incendie n'a 
rien d’illégal, et que cette prescription doit être mise en 
force.

Qu'une femme commune en biens et sous puissance de 
mari ne peut valablement faire assurer les meubles de son 
ménage sans l’autorisation de son mari ; et que le fait de 
n’avoir pas ainsi déclaré son état à la compagnie d’assu
rance rend nulle la police d’assurance.—Taschereau, J , 6 
JUIN 1886, Rousseau vs Oie. Assur. Royale. I, S. C. 395.

5. Consent to arbitration_Qu'un grevé de substitution
possède à titre de propriétaire et peut comme tel faire as
surer la propriété qu'il possède ; et que la déclaration qu'il 
aurait pu faire avant d’effectuer son contrat, qu’il était pro
priétaire, n’est pas une fausse déclaration.

Que lorsqu'une compagnie d’assurance assure une maison, 
une cuisine d’été et un hangar avec tout le ménage “ con
tenu dans la dite maison ” et lorsqu’il y a des meubles qui 
de leur nature doivent se trouver dans le hangar v. g. le 
charbon, l’assurance couvre tous les meubles de l’assuré, 
même ceux qui étaient dans la maison et qui auraient été 
transportés dans la cuisine d'été ou le hangar.

Que lorsqu’une compagnie d’assurance cousent à un arbi
trage pour faire déterminer le montant des dommages souf
ferts par l’assuré, elle renonce par U même à son droit 
d’invoquer toute cause de déchéance connue par elle avant 
la nomination des arbitres.—Dorion, Monk, Ramsat, Cross, 
Baby, JJ.,’22 mars 1886, Cie. Ass. Mutsulle & Villeneuve.

II, Q. B 89.
6. Contract —'Forfeiture. — Where several subjects are 

covered by one contract of insurance, the contract is indi-



188 insurance^(virb)

visible, and where the insured incurs a forfeiture as to one 
subject the policy is wholly voided.

The failure to disclose all existing mortgages upon the 
property assured, in answer to a specific question upon the 
subject, even in the absence of an express condition in the 
policy, is a cause of nullity.

The non-disclosure of existing insurances, in violation of 
the condition of the policy, is a cause of nullity, even where 
the undisclosed insurance was effected by a third person, 
if the insured had knowledge of it And he will he assumed 
to have knowledge where hie deed bound him to insure in 
favor of his vendor, or, in default, to pay the premiums.— 
Doherty, Wurtele, Davidson, JJ., 6 may 1888, MacKay vs 
Glasgow and London Ins. Co. IV. 8. C. 124.

Citations.—London Am. v Mutuell 11 C'A. D. 369— Ferguton it Oilmour 1 L. 
C. J. Ml—Higgituon v Lyman 4 L. C. J. 329—Tillttone vt Oibb 14 L. C J. 261 
-Clark ». Murjihy 11 L. C. « m—Atutll vl Bank of Taranto 7 R. L. 262— 
G ay y »• Brown, 10 Z. C J 225.

7. Goods destroyed in premisses other than those described 
in policy Inspection by company’s agent—Motion for judg
ment on verdiot.-A policy of insurance was effected on goods 
of the insured no.—319, and the insurance was afterwards 
renewed without variation of its original conditions. Before 
the renewal, the insured had extended hie premises into 
no.—816, and the company's agent visited the establishe- 
ment, and saw the portion of both buildings occupied by 
the insured, and the goods contained therein. A fire des
troyed the goods in no.—316, and slightly injured those in 
819. In an action on the policy, claiming for the loss both 
in no.—319 and in no.—816, the jury found the facts as 
above stated, and both parties moved for judgment on the 
verdict.

Held.—(Reversing the judgment in Review 4 L. N. 140, 
that where the findings of the jury are accepted by both 
parties as favorable to their respective pretensions, and the 
plaintiff moves for judgment in his favor on the verdict, 
the defendant may also move for judgment in his favor, 
notwithstanding anything contained in art. 422,483 C. C. P.

That on the facts found by the jury as above, the judg-
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.ment ehonld be for the defendants as to the lose of the 
goods in no.—815, the inspection of the premises by the 
company’s agent, before the renewal of the policy, not being 
sufficient to establish an agreement to vary the terms of 
the policy in respect of the locality in which the goods were 
represented to l>e.—Horion, Monk, Ramsay, Cross, Bart, 
JJ., 24 march 1883, Citizens Ins. & Lajoie. IV, Q. B. 362.

Citations—Ferguson vs Oilmore 1 L. C. J. 131—Uiyginton vs Lyman, 4 L. 
C. J. 320.

8. Loss, if any, payable to person named in policy—Con
ditions of policy—Breach by owner of property—Preliminary 
proof of loss—(Cross and Doherty, JJ. dies.) Following 
Black & National Ins. Co. 24 L. C. J. 65. That where a 
policy of insurance against fire taken out by the owner of 
real property, declares that the loss, if any, is payable to a 
person named therein (without specifying the nature of his 
interest) such person becomes thereby the party insured to 
the extent of his interest and his right cannot be destroyed 
or impaired by any act of the owner of the property (e. g. 
an assignment of the property insured without notice to the 
company) and he may make the preliminary proofs of loss 
in his own behalf notwithstanding an express provisions in 
the policy to the contrary.—Dorion, Tkssikk, Cross, Bossé, 
Doubrty, JJ., 25 jan. 1889, National Ass. Co. & Harris

V, Q, B. 345.
Citations—Black à National In». Co. 24 L. C. J. 65— C. C. 2468, 2569, 2570, 

2571,2576—Pouyel, Diet, de» Ass. t. 2. p. 1113 — Hettier, Assurance» Terrestres 
p. 309—DelalonJe Contrat <f Assurance contre F Incendie p. 189—Boudauxquie p. 
35, 36—Flanders, on Fire Ins. 2nd ed. 488— Stanton à The Home Ins. Co. 24
L. C J.

9. Material concealment. — Que lorsqu'une compagnie 
d’assurance refuse d’assurer, parce que déjà plusieurs fois des 
bâtisses semblables à celle qu'on cherche à assurer apparte
nant au même propriétaire ont été incendiées, chaque fois 
dans les mêmes circonstances, ce fait doit être déclaré par 
l’assuré lors de la demande pour une nouvelle assurance, 
comme étant de nature à étendre le risque, et la réticence 
de l’assuré sur ce point est une cause de nullité du contrat. 
—Mathieu, J., 80 avril 1885, Minogue vs Quebec Ass. Co.

I, 8. C. 417.
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That the concealment by the insured of the fact that the 
risk had been refused by another company, in consequence 
of two fires having occurred previously on the same pre
mises under suspicious circumstances, is a materaial con
cealment, and renders the contract void. — Johnson, Bour- 
uiots, Gill, JJ., 81 oor. 1886, Minogue vs Quebec Ass. Co.

I, 8. C. 478.
10. Non delivery of policy.—Que le fait que le demandeur

esqualité n’a pas prouvé que la compagnie d'assurance qu'il 
représente ail jamais transmis a i défendeur une police d’as
surance, rend nul l'application d u défendeur, le reçu tempo
raire et le billet de prime.—Taschkrrau, 17 jak. 1885, Giles 
US Jacques. I, 8. C. 166.

11. Notice of other insurance.—Que lorsque parmi les con
ditions d’une police d'assurance se trouve l’obligation de 
déclarer tout autre contrat d'assurance effectué sur la même 
propriété le fait de l’assuré de ne pas avertir la compagnie 
lorsqu’il assure de nouveau sa propriété à nne autre com
pagnie, est une réticence qui rend nuis la police et le contrat 
d’assurance.

Que le même principe s’applique lorsque le nouveau con
trat n’est pas fait par l’assuré mais par un de ses créanciers 
pour la conservation de son hypothèque si l’assuré en a eu 
connaissance.—Maihiru, J., 17 *âv. 1886, Picard as Cie. Ass. 
B N. A. II, S. C. 117.

lii. Power» of agent.—That the agent of an insurance 
company has no authority to accept an insurance and give 
a receipt for the premium in exchange for a receipt for hie 
individual debt to the person insuring, and such act on hie 
part will not bind the company.—Dorion, Ramsaî, Tkssibr, 
Cross, Bast, JJ., 26 jan. 1886, Citizens Ins Co. vs Bourgui
gnon. H, Q. B. 22.

Citations. — Ottawa /ns. Co. k Bouthilier 2 L. N. 304 — Tough v Provincial 
Ins. Co. 20 L. C. J 168.

13. Terms of policy—Whole of last day included—Condi
tion requiring statement of loss to be furnished.—Where the 
insurance rune from one day named in the policy to another 
day named therein, “ both inclusive,” the contract does not
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expire until midnight on the laet day This rule could only 
lie rebutted by evidence of a clearly established and Inva
riable custom to the contrary, which, in the present case 
was not shown to exist.

A condition of the policy requiring notice of loss to be 
given and a particular statement thereof to be delivered by 
the insured within fifteen days after the fire, may be waived 
and dispensed with by a distinct denial of liability, and re
fusal to pay, on the part of the company__Johnson, J., 15
dec. 1888, Herald Co vs Northern Ass. Co. IV, 8. C. 254.

Citations.—Isaac» v. Royal Ins. Co. 5 Ezch. Cases, p. 296.

INSURANCE(GUARANTEE)

Where the condition of a guarantee bond required the 
employer to give notice immediately to the guarantor of any 
criminal oflence of the employee entailing loss for which a 
claim was liable to be made under the bond, and the em
ployer, although aware of a defalcation on the 26tli, did not 
give notice thereof to the guarantor until the 27th after the 
employee had fled the country ; that the bond was forfeit!
—Taechereau, J., 9 sept. 1886, Molson Bank vs Ouare et 
Co. IV, S. C. 376.

By a condition of the policy it was provided the 
company should make good to the employer such .niary 
loss as might be sustained by him by reason ot the dis
honesty of the employee “ committed and discovered during 
the continuance of this agreement, and within three months 
from the death, dismissal, or retirement of the employee." 
The policy lapsed, and a defalcation was discovered four 
months afterwards.

(By the Superior Court). That the company was not lia
ble in respect of such defalcation, inasmuch as it was not 
discovered as well as committed during the continuance of 
the agreement.

The policy also contained a clause that on the discovery 
of any fraud or dishonesty on the part of the employee, the 
employer should immediately give notice to the company. A
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defalcation was discovered April 6, and the company was 
not notified until April 17, when the employee had left the 
country.

(By the Court of Queen’s Bench). That the employer 
was not entitled to recover under the policy.—Baby, Bossé, 
Doherty, Cimon, JJ, 25 JUNE 1891, Commercial Building 
Society & London Guarantee. VII, Q. B. 307.

Citation».—Bigelow, Fire and Accident In». Report». 4 vol p. 41) —Pouget Diet. 
A»». 1 vol. p. 221-222—Motion» Bank v Guarantee Co. of N. A., M. L R. 4 8. C. 
376.

INSURANCE (LIFE)

The assignment of a policy of life insurance is governed 
by the law of the place where the assignment is made, and 
not of the place where the policy was issued or where it is 
payable.

Where a person notoriously insolvent transfers a policy 
of life insurance to a creditor as collateral security for a pre
existing debt, and the amount of the insurance is received 
by such creditor after the death of the assignor, any other 
creditor may bring an action in his own name against such 
assignee to set aside the assignment, and to compel him to 
pay the money into Court for distribution among the cre
ditors generally.—Davidson, J., 18 dec. 1888, Prentice os 
Steele. IV, 8. C 319.

(Affirming the decision of Davidson, J.) That the assign
ment of a policy of life insurance is governed by the law of 
the place whore the assignment is made, and not of the 
place where the policy was issued or where it is payable.

Where a person notoriously insolvent transfers a policy 
of life insurance to a creditor as collateral security for a pre
existing debt, and the amount of the insurance is received 
by such creditor after the death of the assignor, any other 
creditor may bring an action in hie own name against such 
assignee, to set aside the assignment, and compel him to 
pay the money into Court for distribution among the cre
ditors generally. — Johnson, Loranqbr, Wurtble, JJ., 80 
APRIL 1889, Prentice m Steele. «V, 8. C. 264.
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2. Increase of risk — Change of habits. — The application, 
"after the usual answers and declarations, contained an agree
ment that should the applicant become ns to habits so far 
different from the condition in which he was then repre
sented to be as to increase the risk on the life insured, the 
policy should become null and void. The policy stated by 
its terras that if any of the “ declarations and statements ” 
made in the application should be found in any respect un
true, the policy should be null and void. The applicant 
stated himself to be of temperate and sober habits. It was 
proved that he became intemperate during the year preced
ing his death.

That the applicant’s agreement as to change of habits 
was included among the declarations and statements of the 
application, and as such became an express warranty.

That the contract thus formed was valid, and became 
binding on the assured and his assignees.

That in order to void the contract, it is sufficient to prove 
that the change of habits of assured was such as to in
crease the risk on hie life, even though death be not proved 
to have resulted therefrom.

That in the present case, a change of habits was proved, 
which in its nature increased the risk on the life insured.— 
Dorioh, Ramsay, Tessier, Cross, Baby, JJ., 21 sept. 1886, 
Boyce A Phanis Mutual Ins. (Affirmed by Supreme Court 
14 S. 0. R. 728). II, Q. B. 323.

Citations.—May, on Insurance (ed. 1882) «. 180 —Dins, on Inturanee (ed. 
1874) pp. 61, 86.

3. Policy—Qu'une companie d assurance qui ne fournit 
pas à un applicant une police d’assurance conforme à l’ap
plication ne peut pas se faire payer les primes stipulées au 
contrat.

Que dans ce cas l'assuré a le droit de discontinuer le paie
ment des primes d’assurance convenues.—Gill, J., 31 mai 
1889, La Canadienne vs Perrault. V, 8. C. 62.

Ses PROCEDURE

INSURANCE (MARINE)
That a condition in a policy of insurance “ that all claims 

under this policy shall be void unless prosecuted within one
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year from the date of lorn ” is a valid condition and the 
non-observance thereof defeats the remedy of the insured. 
Such condition is not a renunciation of prescription by antici
pation within the meaning of 0. C. 2184.

That correspondence between the insured or persons 
claiming to represent him and the insurer on the subject of 
lose without any admission of liability on the part of the 
insurer is not a "* prosecution ” of the claim by the insured, 
within the meaning of the above condition.

The alleged ruling in Anchor Marine Ins. Co. A Allen, 
18 Q. L. R. 4 (that such condition is invalid) questioned and 
denied.—Dorion, Tessier, Cross, Church, JJ., 22 nov. 1887, 
Allen & Merchants Ins. Co. (Affirmed by Supreme Court 
15 S. 0. R. 488). in, Q. B. 893.

Citations —Cornell v. L. k L. In». Co. 14 L. C. J 256—Armitrong k N. In». 
Co. 4 L. N. 77 — Bell v. Hartford Int. Co. I L. N. 100 — Rouateau v. Royal In». 
Co. M. L. R. 1 S. C. 395—Whyte v. Wetlern In». Co. 22 L. C. J. 215—Browning 
v. Provincial In». Co. L. R. 6 P. C. 274. 32 Laurent § 184, p. 191—I Pothier p. 

340—Pouget, Diet, de» A»», tome 1.

See PROMISSORY NOTE.

INTERDICTION

1. Effect of, as to anterior contract. — Que l’interdiction 
d'une personne comme ivrogne d’habitude a les mêmes effets 
que l’interdiction pour prodigalité, et notamment, un con
trat fait par un ivrogne avant son interdiction est valide 
comme le serait celui d’un prodigue dans les mêmes circons
tances.—Tbllibr, J., 7 avril 1888, Metayer vs McVey.

IV, S. C. 81.
8. Interdiction for prodigality — Goods supplied to inter

dicted person — Authority of curator — Lesion—That when a 
person has been interdicted for prodigality according to law, 
every one is presumed to have knowledge thereof ; and a 
tradesman who continues to supply goods on credit to the 
interdicted person, without the sanction of the curator, and 
to an extent greatly in excess of what the means of the inter
dicted person would justify, cannot recover from the curator 
the value of such goods, even, when they are household
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supplie»,—especially, where the curator has otherwise pro
vided for the subsistence of the interdicted person.

A plea which amounts to lesion is sufficient, though lesion 
be not alleged nominatim.— Johnson, Davidson, de Lori- 
mibr, JJ., 22 jan. 1889, Riendeau vs Turner. V, 8. O. 378.

3. Joint curator — Powers of curator - - Purchase of dia
monds. — Where two persons have been appointed curators 
to a person interdicted for insanity one of them cannot make 
the state of the interdict liable for the price of goods bought 
by such curator without the knowledge or consent of his 
co-curator.

Where the income of an interdicted person is barely suf
ficient for the board and maintenance of himself and his 
wife, the latter cannot make the estate liable for the price 
of diamonds purchased by her, the value of diamonds being 
greatly beyond the means of the interdict.—Wurtblb, J., 
14 mat 1891, Hemsley vs Morgan. VII, 8. C. 373.

INTEREST

1. On costs — Where judgments of Superior Court is re
versed. — Judgment was rendered in February 1889 in fa
vor of plaintiff in the Superior Court, costs reserved. Upon 
appeal to the Court of Queen’s Bench, the judgment was 
reversed in November 1889 and the action was dismissed 
with costs of both Courts in favor of the defendants.

Upon taxation of the bill, defendants pretended that 
under arts. 8598 et 5904 R. 8. Q. interest was due on the 
Superior Court costs from the date of the judgment of the 
Superior Court, on the ground that the Queen’s Bench 
judgment reversing was the judgment which the Superior 
Court ought to have rendered, and should be taken nunc 
pro tunc.

The interest was due on the Superior Court costs only 
from the date of the judgment of the Court of Queen’s 
Bench.—Mathieu, J., 10 jan. 1890, Fraser e« McTavish.

VI, S. C 436.

3. On interest.—Que l'appelant n’ayant reçu les deniers 
appartenant à la dite substitution que comme procureur des
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grevée et eimple negotiorum gestor, il n’était pas tenu de 
payer lee intérêts des sommée par lui reçues, si ce n'eet de
puis la demande qui en a été faite par l’intervention produite 
par l’intimé ; l’obligation de payer les intérêts des intérêts 
n’incombant qu’à ceux qui reçoivent des deniers pour les 
incapables.— Dorion, Ramsay, Tessier, Cross, Baby, JJ., 
26 mai 1886. Dorion vt Dorion. (Affirmed in part by Su
preme Court 18 S. C. R. 198). I, Q. B. 483.

3. When term is stipulated__Qu’en matière commerciale
l’intérêt peut être chargé sur un compte de marchandises à 
partir de l'échéance du délai convenu sans autre mise en 
demeure.—Papineau, J., Rowan vi Masse. I, 8. C. 177.

See PRESCRIPTION.

INTERLOCURORY JUDGMENT
See PROCEDURE

INTERVENTION
See ELECTION ACT-INSOLVENT ACT.

INTOXICATING LIQUORS PROHIBITION OF 
SALE OF

See CONSTITUTIONAL LAW.

INVENTORY
See PRESCRIPTION—PROCEDURE.

JOINDER OF ACTION
See PROCEDURE.

JOINT STOCK COMPANY
See CORPORATION.

JUDGMENT

1. Death of several of the plaintiffs__That the death of
several of the plaintiffs, during the pendency of the suit, 
does not render a judgment, pronounced in their name 
absolutely null ; the nullity being only relative and such as
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can be invoked only by the legal representatives of the 
deceased, on the ground that their rights have been preju
diced by the judgment__Jm6, J., 30 nov. 1885, Lmrrey vs
Routh. II, 8. C. 58.

(Affirming the decision of Jette J. M. L. R. 2, 8. C. 58). 
That the death of several of the plaintiffs, during the pen
dency of the suit, does not render a judgment pronounced 
in their name absolutely null ; the nullity being relative, 
and such as can be invoked only by legal representatives of 
the deceased, on the ground that their rights have been 
prejudiced by the judgment. — Tbssier, Cross, Baby, 
Church, Doherty, JJ., 22 dec. 1887, Lowrey vs Routh.

in, Q. B. 364.
Î6. Reotifioation of clerical error injudgment_That an ac

cidental omission which occurs in the draft of judgment 
rendered in appeal, may be corrected, even after the record 
has been transmitted to the Court below.—Dorion, Monk, 
Ramsay, Cross, Baby, 20 nov. 1886, McGibbon & Rédard.

VI, Q. B. 430.

JUDGMENT OF DISTRIBUTION
See PROCEDURE.

JUDICIAL ABANDONMENT
See CAPIAS-INSOLVENCY.

JUDICIAL ADMISSION

Que l'aveu d’une partie qui reconnaît avoir reçu une 
somme d'argent réclamée par l'action, maie qui prétend 
avoir reçu la dite somme à titre de don, et non à titre de 
prêt, peut être divisé lorsque cette prétention paraît tout à 
fait invraisemblable en vue des circonstances de la cause et 
du caractère des parties. Et l’admission contenue de ne 
l’aveu ainsi divisé, peut servir de commencement de preuve 
par écrit, de manière à permettre l’introduction de la preuve 
testimoniale pour contredire la prétention invraisemblable 
de la partie interrogée et pour rétablir les véritables circons
tances.—Dorion, Monk, Tessier, Cross, Baby, JJ., 21 mars 
1886, Raymond & Latraversr. I, Q. B. 3561,
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JUDICIAL PROCEEDINGS
See LIBEL AND SLANDER.

JUDICIAL SALE OF MOVABLES

1. Nullity. — Que lorsqu’un adjudicataire à uue vente 
judiciaire de meubles a payé son prix d’achat, la vente ne 
peut être annulée et mise de côté pour informalités, mais 
seulement pour fraude et collusion.—Gill, J,, 27 mai 1886, 
Nortlheimer u» Leclaire. II» 8. C. 11.

(Reversing the decision of Gill, J. M. L. R. 2 S. C. 141). 
That a judicial sale of movables may be set aside for irre
gularities in the proceedings as well as for fraud and col
lusion ; and where a piano not the property of defendant 
was seized and sold as belonging to him for an insignificant 
part of its value, and the owner had no knowledge of such 
seizure, and it further appear that there was no bidder at 
the sale, except the person who purchased the piano, it was 
held that the sale was a nullity, and that the owner was 
entitled to revendicate the property.—Monk, Ramsat, Tbs- 
bibr, Cross, 21 bipt. 1886, Nurdheimer vt Leclaire.

II, Q. B. 446.

JUNK STORE 
See MUNICIPAL LAW.

JURAT
See EXTRADITION.

JURISDICTION

I.—Bill or rxvhanuk.
II.—DECLINATORY KXOKPTION — COMPLKTION OF CAUS* OF AC

TION IN CONTRACT OF SALK— CONTRACT BY TBLRORAM 
AND DKLIVKRY.

III. —Employee lodged by his master—Ejectment.
IV. —Goods ordered by letters.
V__Jurisdiction of the Courts.

VI.—Promissory note.
VH.—Retraxit.

VIII.—Right of action—Pleading—Costs.
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See ALIMENTARY ALLOWANCE-CAUSE OF ACTION 
• COMMISSIONNEES COURT - CONSTITUTIONAL

LAW—ELECTION LAW - EVIDENCE—HABEAS 
CORPUS-INSURANCE COMPANY—LESSOR AND 
LESSEE - LICENSE ACT — PROCEDURE - SA
LOON KEEPER.

1. Bill of exchange.—Qu’une lettre de change, faite et 
datée 1 Montréal, payable à Montréal, mais acceptée par les 
défendeurs A Coaticook, ne peut être recouvrée en justice k 
Montréal la Cour n'ayant pas de juridiction ; l’action doit 
être intentée au lieu où la lettre de change a été acceptée, 
ce dernier endroit étant le lieu où a pris naissance le droit 
d’action.

Qu’une lettre de change, acceptée sans que rien n’indique 
à quel endroit elle a été acceptée, est censée l’être au domi
cile de celui qui l’accepte.—Mathieu, J., 22 mai 1890, La- 
ekerby uj Weir. VI, B. C. 385.

3. Declinatory exception—Completion of cause of action in
contract tor sale — Contract by telegram and delivery__That
where a merchant domiciled at 8., asks by telegram from a 
merchant domiciled ^t M., for the quotation of certain 
goods to be delivered at S., to which the merchant at M. 
telegraphs in reply offering certain quantities at certain 
prices, and the merchant at 8. thereupon responds accept
ing the prices but changing the quantities, upon which the 
merchant at M. ships in accordance with the last telegram, 
no complete right of action arises in the District of M., and 
an action brought in such district is dismissed.—Paonuilo, 

J., 9 oct. 1889, McFee vs Otndnm. V, 8. C. 387.
Citations.—Benjamin, on Sales, 3rd. édit. 7 p. 40, 48, 49—Massé, Droit Com

mercial, No. 579—Rom vs Rouleau, M. L. R. 1 8. C. 424—Davidson it. Laurier 
1 Dor. Q. B. p. 366—National Ins. Co. k Paige, 24 L. C. J. 187 — Oration vs 
Brennan, 15 R. L. 713—Oault k Bertrand 25 L. C. J. 340—Bedarride, achats et 
ventes, Nos. 100 et ssq.—Pothier, vente, No. 22.

3. Employee lodged by bis master—Ejectment.—Que dans 
le cas où une corporation municipale a engagé, pour un an, 
un employé pour travailler pour elle, à raison de (550, logé 
et chauffé, et où pour causes jugées suffisantes par le conseil, 
cet employé a été renvoyé après un mois d’avis, la corpora-
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tion ne peut prendre une action en expulsion sous VActe 
sommaire, article 887, par. 1 du C. P. C. pour expulser 
l'employé d’une maison appartenant à la municipalité.

Qu’un employé, dont le salaire est de $550 par année, 
sans convention quant aux termes de paiement n’est paya
ble qu’au bout de Vannée, et ne tombe pas sous l’Acte Som
maire, article 887, par. 4 du C. P. C.—Taschbrbau, Wur- 
tblb, Tait, JJ., 30 avril 1890, La Ville de Maisonneuve v* 
Lapierre. VI, S. C. 144

Citations.—Hart va Cf Brien, 15 Z. C. J. 42 —Reid va Snith, 6 Q. C. R. 372.

4. Goode ordered by letter.—Que (lane le caa où un com*
merçaut expédie dee marchandisee eur une commande con
tenant un ordre formel, le contrat est parfait par l’exécution 
qu’en fait le commerçant à qui la commande est adreeeée, 
sans autre déclaration de ea part, et la cause d’action origine 
alors à l’endroit où le contrat a été éxécuté.—Matiiiku, J., 
80 août 1887, Oration vs Brennan III, S. C. 95.

Que lorsque dee marchandises ont été en partie ordonnées 
et achetée» à Montréal et que le reste a été ordonné et acheté 
par lettre du défendeur au demandeur, la cause d’action a 
originé à Montréal où l’action peut être intentée pour le 
tout.—Jett8, J., 9 ntc. 1890, Cartwright vi McCaffery.

VII, S. C. 41.

5. Jurisdiction of the courts.—Under C. C. P. 1016, any 
person interested may brinjj a complaint in the nature of 
a quo warranto, whenever another person usurps, intrudes 
into, or unlawfully holds or exercises any office in any cor
poration, or other public body or board ; whether such office 
exists under the common law, or was created in virtue of 
any statute or ordinance.

The jurisdiction of the courts of justice cannot be ousted 
save by express words in the statute incorporating such 
public body, and a mode of appeal provided by the by-laws 
does not, therefore, deprive the members of their recourse 
before the ordinary tribunals.—Dorion, Monk, Ramsay, 
Tbssikr, Cross, JJ., 27 NOV. 1886, Heffernan & Walsh. (Ap
peal to Supreme Court quashed 14 S. C. R. 788.

II, Q. B. 482.
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Que lorsque, après l’émanation d’un bref de sommation et 
.sa signification au défendeur, mais avant l’entrée de la cause 
en cour, le demandeur fait signifier au défendeur un retraxit 
de partie de la somme réclamée, suffisant pour réduire cette 
somme au dessous de $104, la cour supérieure n'a pas de 
juridiction pour juger l’action, qui sera renvoyée sur un 
plaidoyer du défendeur.—Sicottk, J., 14 oui. 1884, Sexton 
vs Paradis. I, 8. C. 487.

6. Promissory note. — Que lorsqu'un débiteur signe en 
dehors du district de Montréal un billet promissoire daté de 
Montréal, il fait une élection de domicile qui donne juridic
tion, en cas de poursuite sur ce billet à la Cour Supérieure 
de ce dernier district, quand mime la dette aurait été con
tractée en dehors du dit district.

Qu’une exception déclinatoire sous ces circonstances peut 
être renvoyée sur réponse en droit—Wurixlr, J., 20 rtv. 
1889, Leclaire vs Beaulieu. V, 8. C. 65.

That an action may be brought in the district of Montreal 
for the recovery of the amount of a promissory note dated 
at Montreal, but which was in fact signed in the district of 
Ottawa where the promissor has hie domicile. The prom- 
iseor in dating the note at Montreal, makes as it were an 
election of domicile at Montreal and consents that the action 
for the recovery of the note be brought there.—dr Lori- 
mier, J., 8 teb. 1890, Banque du Peuple es Prévost.

VI, S. C. 88.
Citations.— Wurtele v» Lenghan, 1 Die. de Québ. 61—Hudon vt Champagne 

17 L C- J. 45—Ry. Newtpaper Co vt Hamilton, 20 L. C. J. p. 28—Mul hall and 
& Cie, de Fonderie Chagnon, 21 L. C. J. p. 114—National Int. Co. v. Cartier, 22 
L. C. J p. 336— Duché may v. Laroque, 25 L. C. J. p. 228—Leclaire vt Beaulieu| 
M A R 5 8. C. 96.

7. Retraxit—Que dans une action intentée au montant de
$200 lorsque le demandeur produit un retraxit de $149.21, 
ne laissant une balance réclamée que de $50.79, la Cour 
Supérieure n'a pas de juridiction, et l’action peut être ren
voyée sur exception déclinatoire.—Wurtele, J., 6 avril 
1889, Marsan vs Mandeville. V, S. C. 180.

8. Right of action —Pleading—Cost.—Where the plaintiff 
domiciled in the district of M., revendicatee as his proprety
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goods in the possession of a person domiciled in another 
district, and alleged to be illegally detained by him therein, 
the defendant should be impleaded in the district of his 
domicile.

Where the action is manifestly beyond the jurisdiction of 
the court, it will be dismissed even though no declinatory 
exception has been pleaded.

A person who intervenes in the suit (the defendant mak
ing default) in order to contest such seizure may raise the 
question of jurisdiction by his plea to the merits, without 
having filed a declinatory exception within four days from 
the allowance of the intervention ; but in such case he will 
not be awarded costs on the intervention.

The intervening party in such case is not bound by any 
consent to the jurisdiction which may be proved to have 
been given by the defendant before the institution of the 
action.—Wurtelr, J., 17 Nov. I860, Qoldie vs Beuuchemin. 
(Confirmed in appeal 1 R. O. Q. B. 385). VI, 8. C. 495.

JURY TRIAL

1. Exclusion of evidence.—Where a witness arrived after 
the evidence at the trial was closed, but before the jury 
was charged, the exclusion of his testimony was not in 
itself a sufficient ground for allowing a new trial ; but the 
Court will look to the relevancy and importance of the 
evidence which the witness was prepared to give, and where 
the affidavit of such witness is before the court, and the 
testimony which he proposed to give does not appear to be 
relevant or material, a new trial will not be ordered on the 
ground that the evidence was excluded—Dorion, Ramsay, 
Cross, Baby, J J., 16 jam. 1886, Robinson vs C. P. R. Co. 
(Reversed by Supreme Court 19 8. C. R 105).

II, Q. B. 85.
8. Partiality of juror__The fact that one of the jury, in

the course of the trial, put a question to a witness which 
appeared to indicate a leaning to the side of the plaintiff 
and the further circumstance that the jury presented her 
with their own taxed fees after the verdict was rendered,
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are not such indications of bias or partiality as to constitute 
"grounds for a new trial.—Robin turn 4 The C. P R. Co.

II, Q. B. 26.
3. Verdict—Damages__Where on a former trial, the jury

awarded the respondent $8000 damages, but the verdict 
was set aside by the Supreme Court on the ground of mis
direction and on the second trial the jury awarded $6500 
damages : that the amount was not so excessive that the 
Court should set aside the verdict and order a new trial.— 
Dorion, Cross, Baev, Bossé, Doherty, JJ., 19 juke 1890, 
C. P. R. Co. 4 Robinson. VI, Q. B. 118.

4. Verdict —Jury unable to answer questions__Where the
jury, in answer to a question submitted to them at the 
trial, reply “ impossible to say ” such answer is not a com
pliance with art. 414 C. P. C. which requires that the ver
dict be explicitly affirmative or negative upon each fact 
submitted : and there is a right to a new trial.—Dorion, 
Cross, Baby, Bossé, JJ , 28 may 1890, The Royal Institution 
for the advancement of Learning 4 Barrington et at 4 The 
Scottish Union and National Insurance Company.

VI, Q. B. 468.
See DAMAGES—LIBEL AND SLANDER PROCEDURE

.JUSTICE OF THE PEACE
That justices of the peace are responsible in damages 

where they act illegally and maliciously, e.g. in committing 
a person to gaol for refusal as a witness to answer a ques
tion at the trial which had taken place before them, the 
order of imprisonment being signed out of Court, some days 
after the termination of the trial, and under circumstances 
indicating malice.—Jette, Mathieu, Wurtble, JJ., 27 June 
1891, Gauvin vs Moore VII, 8. C. 376.

Citations.—Kerr'» Magistrate« Acts p. 76, 77—Fraser k Gagnon 2 R. de L. 
617—Beaudoin k Boisseau, Ramsay's Ap. Cat. p. 298—Cloutier k Trepanicr 11 
R. L. p. 670 — Marois k Bolduc 1 R. L. 148 — Cartier v Burland 2 R. L. 475— 
Lacombe vs St. Marie 15 L. C. J. 271—Ray vs Payé 27 L. C J. 11.

LANE
Qu’un chemin qui a toujours servi à Vusage des propri

étaires avoisinants, doit être considéré comme une rue publi-
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que et qu’aucun dee voisine n'a le droit de l’obetruer pour 
la détourner à son propre avantage sous prétexte que ce 
chemin est établi sur sa propriété. — MacKay, Torbance, 
Rainville, JJ., 81 ocr. 1878, Thioret es Ouimet

I, 8. C. 875.
LARCENY

See CRIMINAL LAW.

LARCENY A8 A BAILEE

The prisoner was indicted for larceny, as a bailee, of a 
sum of money. The complainant produced a receipt, taken 
at the time of the deposit in the hands of the prisoner, by 
which it appeared that the deposit was made “ en attendant 
le paiement qu’il pourrait faire d’une même somme à R. A. 
Benoît."

That this receipt implied that the prisoner was to pay a 
similar sum, and not actually the same pieces of money, and 
that there was no larceny.

That parol testimony could not be admitted to vary the 
nature of the transaction.—Dorion, Ramsay, Tessier, Cross, 
Baby, JJ., 26 SEPT. 1886, The Queen vt Berthiuume.

in, Q. B. 143.
LEASE

Qu’un bail de meubles pour une certaine somme repré
sentant leur valeur, avec la condition que lorsque la somme 
stipulée sera payée les meubles seront la propriété du loca
taire, est parfaitement régulier et constitue bien un louage 
et non pas une vente.—Mousseau, J., 28 avril 1885, May 
vs Fournier. I, 8. C. 389.

See CONTRACT—LESSOR AND LESSEE.

LEGACY

1. Capital of annual rent— Qu’un legs d’une rente an
nuelle dont la moitié seulement est payable pendant la mi
norité du légataire, et dont l’autre moitié doit être capita
lisée et payée avec le total de la rente, à l’âge de majorité
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du légataire, eat un lega à terme et un droit acquie trana- 
'missiblc aux héritière (art. 902 O. C.)—Tabohbrrau, J., 17 
jan. 1885, Prescott vs Thibault. I, 8. C. 187.

8. Subject to uaufruct.—Qu’un lega fait dana lee termee 
suivante “je donne à E. une aomme de 8500 à lui 8tre payée 
une année après le décèa de ma dite épouae, ou une année 
après son convoi en secondes nocee ; quant à la jouissance 
de la dite aomme, je la donne à ma dite épouae tant qu’elle 
gardera viduité,” n’eat ni à terme, ni conditionnel mais un 
lega absolu à E. eujet au dit usufruit, de aorte que la renon
ciation de l'uBufruiti&re à son usufruit donne à E. le droit 
de toucher et de jouir de son lega immédiatement.

Qu’un legs d’une aomme d’argent fait à une personne en 
propriété et à une autre en usufruit donne à l’usufruitière le 
droit de toucher la somme léguée et de la faire fructifier à 
aa guise pendant la durée de aon usufruit ;

Que l’intérêt sur aon legs ne compte que de la demande 
en justice.—Cimon, J., 20 rav. 1886, St Aubin vs Dame La- 
combe. Il, 8. C. HO.

LEGATEE

That a usufructuary legatee who ia specially exempted 
by the will from the obligation of giving security, will not 
be ordered by the Court to do so, on the demand of the 
nua proprietaires, unless hie administration or the change 
in hie financial position, be such aa to put the interests of 
the nua proprietaires in jeopardy, which, in the opinion 
of the majority of the Court was not the case here.—Dobion, 
Tessier, Cross, Baby, Boss6,26 juin 1889, Dorion St Dorian

V, Q. B. 847.
Citations—10Demolombf, No. 500p. 433—Sirey, 26, 2, 231—Sirey, 80, 2, 77, 

Ai*, 12 juin 1879—Id. 77,1, 181, Parie, 16 join 1877—Id. 79, 2, 332, Au, $ jan
vier 1879.

See WILL.

LEGISLATIVE POWERS
See CONSTITUTIONAL LAW.

LESION
See INTERDICTION.
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LESSOR AND LESSEE

I. —Accident by fire.
II. —Change of destination of premises leased—Rési

liation OF LEASE.
III. —Damages.
IV. -Demolition of buildings on leased lands.

V.—Demolition of wall- Résiliation of lease.
VI.—Disturbance of lessee's use.

VII. —Ejectment by co-proprietor.
VIII. —Injury to tenant in business.
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TRUSTEES AND ADMINISTRATORS.

1. Accident by fire_That the presumption of fault esta
blished by C. C. 1629 against the lessee cannot be invoked 
by the lessor who by the terms of the lease stipulated for 
the delivery of the premises in as good order etc., at the 
expiration of the lease “ accidents by fire excepted ” and 
more particularly where the lessees undertook to pay all 
extra premiums of insurance which might be charged to 
the lessor consequent on the nature of the business carried 
on in the premises by the lessees. In such case the burden 
of proof is on the lessor to establish fault on the part of the 
lessees.

Where in such circumstances the cause of the fire is not 
established, it will be considered an accidental fire for which 
the lessees cannot be held responsible. And the fact that 
the lessees did not conform strictly to the regulations of 
police with reference to the deposit of ashes will not affect



the cue in the absence of any proof that such negligence 
’on their part was the cause of the fire.—Dorion, Trssirr, 
Cross, Chdrch, JJ., 26 nov. 1887, Skelton 4 Evans. (Affir
med by Supreme Court 12 L. N. 220 ; 16 8. C. R 687).

Ill, Q. B. 338.
3. Change of destination of premises leased Résiliation of 

lease_Where premises were leased “ to be used and oc
cupied only for the purposes of concerts, lectures, fairs, 
bazaars, clubs, societies, public exhibition and meetings in 
accordance with law ” and the lessee sublet to parties who 
used the premises for the religious meetings of the Salvation 
Army, an organization which was obnoxious to a large por
tion of the inhabitants of the locality, and windows were 
broken and other damage was done to the property in con
sequence. and insurance was refused by the insurance com
panies on account of the increased risk, held that there 
had been a change of destination sufficient to entitle the 
lessor to obtain the rescission of the lease.—Cross, Baby, 
Bossé, Cimon, JJ., 26 march 1891, Pignotet 4 Brosseau

VII, Q. B. 77.
Citations—Denisart, vo Ministère public—Domat (Remy), vol. 4 p. 460— 

Blackstone, livre 3 ch 13—Sedgwick, on Damages, p. 146—Hilliard, on Torts, vol. 
1 p. 666, No. 2—Hight v. Thomas, 10 Ad & Ellis, b’JO—Larombière, Oblig. 
vol. bp. 716—Curasson, des actions posses, p. 367—7 Laurent, p. 412—XI Demo- 
tombe, p. 230—Bourdon v. Benard, 15 Z. C. J. p. 60— Merlin, Quest. V bis ques
tion d'Etat § 1 —Mangin, act. pub. T. 1, p. 262—3 Aubry et Eau, p. 66—Duver- 
gier, Louage, No. 448.

3. Damages. In any cue the damages which a tenant
can claim for non fulfilment of a condition of the lease must 
be the immediate and direct consequence of such inexecu
tion, and will not include indirect losses e. g. damages 
alleged to have been suffered owing to the lessee's inability 
to fulfill contracts, or for waste of wood prepared for hie 
business.—Dorion, Ramsay, Trssirr, Cross, Baby, JJ., 21 
jan. 1886, Bell 4 Court. II, Q. B. SO.

4. Demolition of buildings on leased lands.—The defend
ants had leased certain lands, with stipulation that it should 
be sublet only to persons approved by them ; that no liquor 
wu to be sold thereon and defendants should have the
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right of entry, at any time, and right of ejectment of any 
tenant who did not conform to the terms of the lease.

Held :—That the defendants were justified in causing the 
demolition ot buildings existing on such lands, the build
ings in question being used for the sale of spirituous liquors, 
contrary to law, and for purposes of prostitution, and the 
defendants never having authorized the construction thereof 
by the plaintiff, whose occupancy, moreover, was not 
proved.—Torrance, J., 18 sept. 1886, Bacon vt C. P. R

II, 8. C. 277.
5. Demolition of wall—Résiliation of lease. —Que la demo

lition du mur d'un des cétée d'une maison rend cette maison 
inhabitable.

Que le propriétaire ne peut, sous ces circonstances, faire 
débouter l’action en résiliation du locataire en établissant 
que ce mur avait été démoli par son voisin, exerçant ses 
droite de mitoyenneté, pour le rebâtir et que dans le bail, le 
locataire s’était engagé à souffrir toutes les réparations 
nécessaires.—Taschereau, J., 1er juin 1889, Jacotel vs G ait.

V, 8. C. 60.
6. Disturbance of lessee’s use.—Until a judicial disturb

ance has arisen, and a partial eviction has been the con
sequence thereof, no claim by a lessee for a reduction of 
rent can be maintained. A judicial disturbance may arise 
either by an action by a third person setting up a claim ot 
right to the detriment of the lessee, or by an exception 
setting up a claim of right, in answer to an action in dam
ages brought by the lessee against a trespasser.

A lessee who is disturbed in his possession by the material 
act of a third party, wathever may be the assertion of right 
made by such third party at the time of the commission of 
the act, should treat such disturbance as a mere trespass, 
and should bring suit against the trespasser for the recovery 
of the damages which he has suffered by reason of such 
trespass, and to prohibit the trespasser from further tisturb- 
ing him in his enjoyment. If the trespasser by his pleas 
raises a claim of right, the lessee should notify the lessor of 
the disturbance, and can then bring an action in warranty 
against the lessor for the purpose of obtaining a reduction
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• of rent, and damages.—Wurtblb, J., 31 jan. 1890, G. N. 
W. T. Co. pi Montreal Tel. Co VI, 8. C. 74.

Citations.—Rolland de Villargue», vo Bail, No. 350—6 Berlin, />. 63—IV Au
bry è Rau,p 479—25 Laurent, vo, 167—6 Boiteux, 69, 63—Poucet, Truité de» 
Actions, No. 77—Pothier, Lounge, No. 91.

(Affirming the judgment of Wurtele J. M. L. R. 6 8. C. 
74). Until a judicial disturbance has arisen, and a partial 
eviction has been the consequence thereof, no claim by a 
lessee for the reduction of rent can be maintained. A ju
dicial disturbance may arise either by an action of a third 
person setting up a claim of right to the detriment of the 
lessee, or by an exception setting up a claim of right, in 
answer to an action of damages brought by the lessee against 
a trespasser.

A lessee who is disturbed in his possession by the material 
act of a third party, whatever may be the assertion of right 
made by such third party at the time of the commission of 
the act, should treat such disturbance as a mere trespass, 
and should bring suit against the trespasser for the recovery 
of the damages which he has suffered by reason of such 
trespass, and to prohibit the trespasser from further disturb
ing him in hie enjoyment. If the trespasser by hie pleas 
raises a claim of right, the lessee should notify the lessor of 
the disturbance, and can then bring an action in warranty 
against the lessor for the purpose of obtaining a reduction 
of rent, and damages.

Per Dorion C. J.—On the merits the action should be 
dismissed, the appellants by the agreement in question hav
ing assumed all risk of diminished income in the working 
of the telegraph lines transferred by respondents, and hav
ing entered into this agreement after the Canadian Pacific 
Railway Company had obtained authority from Parliament 
to establish telegraph lines for the transmission of messages 
for the public.—Dorion, Tbssibr, Baby, Cross, Dohbrty, JJ., 
22 sept. 1890, Great North Western Telegraph Co. of Canada 
A Montreal Telegraph Co. VI, Q. B 367.

7. Ejectment by co-proprietor__That the proprietor for
one undivided half in usufruct may bring alone an action
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of ejectment against the tenant ; but he cannot of himself 
lease the premises subject to hie usufruct.

"Grosses réparations" do not include the putting on of 
a new roof.—Torrance, J., 22 august 1886, Ross vs Stearns.

I, 8. C. 448.
Citations.—Duvergirr, No. 87—1 Trop long, No 1000—Agntl, Code de Pro- 

priHairet, p. 10 No. 30—2 Bo it rjon, 38.

That the proprietor par indivis has a right to bring an 
action of ejectment against a person holding the property 
solely by the will of a co-proprietor, the proprietor of an 
undivided share not having any right to lease the whole 
property, nor even his own share of it, without the consent 
of his co-proprietor.—Dorion, Ramsay, Cross, Baby, JJ., 
80 dec. 1886, Stearns A Ross II. Q. B. 379.

Citations.—Guyot, Itail.p. 12.

8, Injury to tenant in business.—Qu’un propriétaire qui,
en faisant des réparations à sa maison, emploie des maté
riaux émanant des odeurs infectes, lesquelles causent des 
dommages à son locataire, sera condamné à payer le mon
tant de ces dommages en eus de la résiliation du bail.— 
Sicottb, Gill, Loranser, JJ., 20 mai 1885, Levesque vs Dai- 
gneault. I, 8. C. 414.

(Affirming the decision in Review, M. L. R. 1 8. C. 411). 
Where the lessor, in making repairs to the leased premises, 
used material which emitted a disagreeable odour and 
damaged the stock of the lessee, a grocer, that the latter was 
entitled to have the lease rescinded, and to recover the 
amount of damage sustained by him.

In such circumstances the more regular course is that 
the lessee should put the lessor en demeure to remove the 
cause of damage, before bringing an action in résiliation of 
the lease and to recover damages.—Dorion, Tessier, Cross, 
Baby, JJ., 27 jan. 1886, Daigneault A Levesque

II, Q. B. 205.
Citations___Tylee vi Donegani, 3 R L 441 —Remillard vi Cowan, 6 Q. L. R.

308.

9. Jurisdiction__Que dans une action en résiliation de
bail où aucune somme d’argent n'est réclamée ni pour com-
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me loyer, ni comme dommages, c’est la valeur du bail qui 
détermine la juridiction du tribunal; mais que dans le cas 
où des sommes d’argent ont déjà été payée au locateur, c'est 
la balance due ou à devenir due en vertu do ce bail qui en 
fixe la valeur.—Mathieu, J., 29 déc. 1886, Wood vs Varin.

III, 8. C. 110.
Que les procédures spéciales permises par l'art. 887 du 

Code de Procédure Civile entre locateurs et locataires ne 
s'appliquent qu’aux baux d’immeubles et non à ceux de 
meubles.—Gill, J., 8 juin 1887, Lusignan os Rùtle.

III, 8. C. 197.
Masse * Co., sublet to respondent certain premises held 

by them under a lease and they also leased sundry movables 
therein for a certain sum payable in monthly instalments : 
the respondent also becoming liable for the rent payable to 
the proprietor of the premises under the lease to Masse A 
Co. In case of default to pay the instalments, the right to 
reeiliate the lease was stipulated. Masse & Co., transfered 
their rights to the appellant, who brought an action to 
reeiliate the lease on the ground of default to meet the in
stalments. The proceedings were under the special pro
cedure ad hoc, provided by C. C. P. 887 et seq.

Held (Reversing the judgment of the Superior Court 
M L. R. 8 8. C. 197). That the appellant having the 
right to résiliât» for default, the action was improperly 
dismissed on a declinatory exoeption

Per Bossé J.—That, in any case, the Superior Court, hav
ing jurisdiction, the objection to the summary procedure 
was matter to be pleaded by exception to the form, and not 
by declinatory exception.—Dorion, Tessier, Cross, Church, 
Bossé, JJ., 21 dec. 1888, Lusignan & Rielle

IV, Q. B. 868.
Que dans le cas où une saisie gagerie en expulsion éma

née de la Cour Supérieure sous l’Acte des Locateurs et 
Locataires, soulève des questions et fait voir un droit d’ac
tion qui ne tombent pas sous l’application de ce dit Acte, 
il n’y a pas lieu à une exception déclinatoire, la Cour Supé
rieure ayant toujours juridiction, le défendeur doit plaider 

16
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par exception à la forme.—Mathieu, J., 81 déc. 1887, Ce- 
dieux t'i Porlier. Ill) 8. O. 453.

An action under art. 1624 C. C. to recover possession of 
the premises leased, where the lessee continues in possession 
after the expiration of the lease may be brought by the 
lessor under the provisions of arts. 887 et seq. regulating 
suits between lessors and lessees.

Where to an action to recover possession of the premises 
a demand is joined for the value of the use and occupation 
since the expiration of the lease the action must be brought 
in the Superior or Circuit Court according to the amount 
claimed.— Dorion, Tessier, Babt, Bossé, Doherty, JJ., 
22 sept. 1890, Mc Bean k Blackford (Confirmed by Su
preme Court, 20 S. C. R. 269). VI, Q. B. 873.

Citations—Beaudry e. Dome 20 /. C. J. 254— Wood r. Varie, M. L. R. 3 A 
0. 110—Voioard r. Sounder,, I L. If. 41—Oautluer ». Dfey, 9 if. J.. ft 13— Co
difia ». Pothier, M. L R. 3 S. C. 463— Pieher », Vaehon, 6 L. C. J. 189—Guy 
», Qoudrault, 14 /.. C. R. 202.

10. Lease.—1. Construction of—That where the lease sti
pulated that the lessee should have the use of a portion of 
the yard in rear of the building leased, which portion should 
be determined by the lessor, with right to the lessee to 
fence the same at his option, that the lessor was not enti
tled, after the lessee had been four years in possession with 
the yard open, to erect a fence across the yard, more especi
ally as the fence deprived the lessee of light and air—Do
rion, Cross, Baby, Church, JJ., 25 feb. 1888, Myles k Styles.

IV. Q. B. 116.
2. Of agricultural land — Que d’après la loi, le locataire 

d’un terrain en culture a huit jours, après l’expiration du 
bail, pour enlever ses récoltes s’il n’y a aucune convention 
contraire

Que le propriétaire qni prend possession de l’immeuble 
avant l’expiration de huit jours est responsable des dom
mages que ses animaux pourront causer à la récolte du 
locataire.—Plamondon, J., 80 juin 1886, Cramer vs Blai- 
gnier. II, S. C. 856.

8. Of haut»—Unhabitable premises.—When leased premises 
are in such unsanitary condition as to expose the lessee and
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his family to danger of disease, the lessee may abandon the 
premises without an antecedent judgment of the Court.

When a complaint about the unhealthy condition of the 
premises is well founded, it becomes of landlord’s clear and 
immediate duty to relieve his tenant of danger to life and 
health, and he cannot shelter himself behind a demand for 
a sanitary’s inspector report.

The landlord before the institution of the action to reeiliate 
the lease which was in notarial form, had been verbally 
notified of the highly unsanitary conditions of the premises 
and had received the sanitary inspector’s written notice to 
put the premises in order, but refused to consent to a can
cellation of the lease, and took no steps to repair the de
fective drain during the three months which intervened 
between the service of the writ and the trial of the case. 
Held That under these circumstances the landlord could 
not complain of the absence of a notarial or other written 
protest putting him in default to repair the premises.—Da
vidson, J., 13 oct. 1891, Palmer vs Barrett. VI, 8. C. 446.

Citations—Daignenu vs Levesque, M L R. 2 Q. B. 206—Pagels vs Murphy, 
M. L. R, 3 S. C. 60—Boucher v. Brault 16 L. C. J. 117—Seymour v. Smith, 33 
!.. C. J. 166— Marchand v. Caty, 23 L. C. J. 259—Johnson v. Brune!le, 14 R. L. 
219—Boulanger v. Doutre, 4 L. C. R. 170—Pothier, Louage, No. 325.

4. Of a newspaper—Change of editor.—Que dans un contrat 
de louage d'un journal, organe d’un parti politique, la con
dition que le locateur se réserve la direction politique du 
journal et la nomination de son rédacteur en chef est une 
clause essentielle du contrat dont la violation entraine la 
résiliation de son bail.

Que le fait du locataire de refuser d'employer comme ré
dacteur en chef celui qui est nommé par le locateur, et de 
le remplacer par une personne professant des opinions con
traires au parti politique dont le journal était l’organe, est 
une violation des conditions du bail suffisante pour le faire 
annuler.—Gill, J., 20 d6c. 1890, de Imprimerie Minerve ns 
Berthiaume. VII, S. C. 114.

6. Of telegraph system for 97 years. — An agreement by 
which a company undertakes to operate the telegraph sys
tem of another company for a term of 97 years, and to pay
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quarterly a fixed sum for the privilege, is in eflect a lease 
and, although made for a term exceeding nine years, is an 
ordinary and not an emphyteotic lease, there being no right 
of ownership conveyed to the lessee.

Under art. 887 0. P. C. as reproduced in R. 8. Q. 5977, 
all actions arising from the relation ot lessor and lessee are 
subject to the summary jurisdiction therein established, and 
therefore an action by the above mentioned company 
lessee against the company lessor, for diminution of rent, is 
subject to such summary jurisdiction. — Mathieu, J., 27 
march 1889, O. N. W. Tel. Co. vi Montreal Tel. Co.

VI, 8. C. 68.
6. Tarit reconduction. — That where a lease in writing is 

continued by tacit reconduction, the notice necessary to ter
minate it must be in writing.—Cross, Bart, Boss*, Dohkrtt, 
JJ., Lacroix A Fauleux. VU, Q. B. 40.

Citations. —17 Duranton, No». 121, 122—37 OuillouarJ, Not. 381, 382, 383, 
431—Bélanger A Paxton, 14 R. L. 526—Beckham A Farmer, 22 L. C. J. 261 — 
35 Laurent, Noe. 388, 389—4 Aubry et Rau, p. 501—28 L. C J. 107—Agnei, 
Prop, et Lot., No. 885—25 Laurent, Not. 327, 328.

Il# Obligation of lessor—Putting in default.—The owner 
of a building is responsible for damages caused by the fall
ing or giving way of a portion of it, where the accident 
occurs either from want of repairs or from a defect in its 
construction.

The obligation of the lessor towards the lessee is similar 
to that of the owner.

The wife of the lessee is entitled to invoke the conditions 
of the lease or the obligations arising from the relation of 
lessor and lessee in an action for personal injuries suffered 
by her from the defective condition of the leased premises. 
—Tait, J., 28 junk 1889, Simmons w Ellioii. (Confirmed 
in appeal VI M. L. R. Q. B. 368). V, 8. C. 182.

The plaintiff, principal lessee, was condemned, in an ac
tion brought against her by her subtenant to pay damages 
caused to the latter by the choking of a water pipe which 
carried rain from the roof. She had not called her lessor 
into the case to defend her. By the terms of the lease, the 
plaintiff was bound to make all repairs except those to the
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roof. She had been in possession fifteen months and during 
this time, had never called upon her lessor to make any 
repairs.

That, under the terms of the lease to her, the plaintiff 
was herself responsible for the good condition and mainte
nance of the water pipe.

That even if the principal lessor were under an obligation 
to put a grating on the pipe, the plaintiff who had accepted 
the premises as they were, was bound to notify her, and put 
her in default to do so.—Johnson, Gill, Mathieu, JJ., 80 
April 1891, Holland vs DeCas/d VII, S. C. 440.

CitaT* 108.— Charbonneau vi Duval, 13 R. L. 309—Johnton v» Brmtlle, 14 
R. L. 219—B/langer vt Paxton, 14 R. L. 526—Peatman v* Lapierre, 18 R. I.. 
35—Mareile v» Mathieu, 7 L. N. 56—Lorrain, p. 117, No. 319—Ague I, p. 171, 
Not. 958, 3*9.

13. Obligation to furnish premises—Que sous un contrat 
de louage où le bail est authentique, lait pour cinq ans, le 
loyer payable $26 chaque mois, le locataire n’est tenu de gar
nir les lieux louée que pour le terme échu et le terme à 
écheoir.—Papineau, Gill, Loranoer, 80 jan 1886, Lynth tu 
Reeves. V, 8. C. 33.

OlTATiONà.—Oareau v. Paquet, 11 L. C. J. 267—Detlauriera t». Itamberl 1 
L. R. 366—6 Toullier 268-3 Iklvèncourt 201—17 Durant on 133 No. 167—2 Tro- 
plong, Louage, No. 531, 636— Bovrjon IJ Liv. 4, Ut 4 eh. 3, s. 3, No. 31—6 Boi
teux, 1*4—4 Duoergier 22 Not. 14, 16—6 MareacD C. N. art. 176*p 4«*_3 
Mourlon, No. 773—Merlin, vo Bail, tec. 7 art. 3—Pothier, louage, No. 318.

Que dans le cas d'un bail authentique pour deux années 
et neuf mois, payable $25 par mois, lorsque le locataire en
lève les meubles garnissant les lieux loués, et qu’une saisie 
gagerie est prise par droit de suite le 26 octobre, le locataire 
sera tenu de garnir les prémisses jusqu’au mois de mai sui
vant.—Bourgeois, J., 27 mars 1886, Longpre vs Cardinal.

V, 8. C. 38.
Citations.—Agnel p, 140 No. 291—4 Duvergier p. 26—6 Boiteux, 105—3 

Toullier, p. 201.

13. Occupation of shed not mentioned in the lease — Ac
cessory—Opposition—Where the lessee leased buildings in 
course of construction, and, on taking possession of the same, 
also occupied and used, without objection on the part of the 
lessor, during nearly four years, a small shed in the rear of
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the leased premises that the shed, though not mentionned 
in the lease, nor shown in the architect’s plans of the build
ing, must be considered as an accessory of the premises 
leased and that the lessor, by acquiescing in the lessee’s 
occupation for so long a period, without claiming rent, had 
placed that construction upon the contract—Dorion, Cross, 
Baby, Church, JJ., 26 prb. 1888, Mi/tes & Styles.

IV, Q. B. 113.

14. Possession vaut titre.—Que le locataire d'une maison 
est présumé être le propriétaire des effets qui s'y trouvent, 
et en avoir la possession à titre de propriétaire ; et que ce 
titre est suffisant pour faire maintenir une opposition, sauf 
preuve contraire.—Mathieu, J., 8 mai 1889, Peltier t» Lamb.

V. 8. C. 69.

16. Privilege of lessor_Que le privilège du locateur pour
son loyer prime celui du curateur et tous les frais pour l’or
ganisation de la faillite, sauf ceux de vente des meubles 
sujets au privilège

Que lea frais du curateur et autres frais nécessaires à l’or
ganisation de la faillite ne sont pas, quant au locateur, des 
trais de justice—Taschereau, J., 29 jan. 1886, Ménard & 
Desmarteau (Reformed in review jgt in review reversed in 
appeal III M L. R. Q B. 808). II, 8. C. 130.

Citations.—Orenier, Hypothèque», t. 2.,pp. 15, 17, No. 300.

Que le privilège du locateur ne porte pas sur les effets qui 
doivent être, en vertu de l’art. 566, laissés au débiteur à son 
choix. — Torrance, Papineau, Taschereau, JJ., 12 juin 
1886, Miction vs Venue. II, 8. C. 367.

The lessee of premises under a written leaae for one year, 
which prohibited subletting continued to occupy for a sec
ond year under a verbal agreement to pay an increased 
monthly rental, and with some modification as to the pre
mises leased. In the course of the second year the lessee 
sublet the premises and removed the greater part of his 
effects to other premises. The lessor having seized the 
effects removed, by saisie gagerie par droit de suite, there 
being no rent due and exigible :
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That the privilege of the lessor for the uuexpired period 
of the lease extends to the effects of the lessee, and also 
includes the effects of the under-tenant in so far as ho is 
indebted to the lessee ; and so long as the under-tenant has 
sufficient effects upon the premises to secure the rent pay
able by him to the tenant, and the tenant leaves sufficient 
effects to secure the difference, the principal lessor has no 
right to issue a saisie gagerie for rent not due and exigible.

Even where the under-tenant has bound himself to pay 
the tenant monthly in advance, it is sufficient if there are 
enough moveables upon the premises including those of 
the under-tenant to the extent of his obligation to the lessee, 
to secure the whole rent for the remainder of the lease.

Skmblk :—That where there is a written lease, with pro
hibition to sublet and the lessee remains in the premises 
after the term of the original lease, the parties agreeing ver
bally to certain modifications, the stipulation against sub
letting still applies, and the effects of a sub-tenant who 
enters in contravention of such stipulation, become subject 
to the principal lessor’s privilege in the same manner as 
those of any other third person.—Johnson, Pin, Wvrtxlx, 
JJ., 80 NOV. 1889, Vincite tu Panneton & Jones

V, 8. C. 318.
Citations.—Agnel, Manuel de» Prop. TUT—Arnolds ». Grimant 5 R. L. 748— 

Boyer ». Melver 21 L. C. J. 160—Barry v Boucher, 14 R. L. p. 289—17 Duran- 
ton, 157—4 Duvergier, 15 et 16—2 Troplong, 631—Agnel, 291, 550—6 Marcadé, 
Art. 1752 no. I—Lorrain, Locateurs et Locataires,p. 178, No. 474.

16. Repairs to leased premises.—That the lessee is not 
entitled, without first putting the lessor en demeure to de
mand the résiliation of the lease because repairs are neces
sary, unless the condition of the premises be such as abso
lutely to prevent his use and enjoyment, the proper course 
is for the lessee to ask that the lessor be ordered to make 
the repairs which are necessary, and, in default that the 
lessee be authorized to make them at the lessor’s expense. 
—Johnson, Papinbav, Gill, JJ., 80 dxo. 1886, Pngels vs 
Murphy. Ill, 8. C. SO.

Citations.— Boucher vs Brault, 15 L. C- J. 117.

Where the lessor undertakes by the lease to put the 
premises in good tenantable condition, and he neglects to
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do bo, that the lessee may, after putting the lessor in default, 
make such repairs as are urgently needed for the safety and 
health of the occupants, without first having obtained ju
dicial authority ; and may recover the cost of the same from 
the lessor.—Davidson, J., 12 nov. 1888, Me Caw vs Barring- 
Urn. IV, 8. C. 810.

Citations,—Pothier, du Louage, So. 131—26 Laurent, No. 109—Boulanger vt 
Doutre, 4 L. C. R. llQ—Spe/manv. Muldoon, 14 L. C. J. 306—Pagelt v. Murphy, 
L. R 3 8. C. 60—Boucher v. Brault, 16 L. C. J. 117—Beney v. Smith, 10 L N. 
333.

17. Verbal Lease — Résiliation.—Que lorsque le bail quoi
que verbal est défini et le loyer payable mensuellement le 
locateur peut demander la résiliation du bail quand il y a un 
mois de loyer de dû.

Que le locateur qui poursuit en expulsion pour un terme 
de loyer dû, savoir, $16.66, peut en même temps réclamer 
la somme de $133.38, balance de loyer à devenir dû sur un 
bail verbal d’un an, à savoir, de $200 comme dommages 
résultant de la résiliation du bail.—Gill, J., 25 oct. 1887, 
Robert vs Chateau vert. III* 8. C. 214.
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XIX — Privilieued communications.
XX —Public announcement or termination or agency —

Injurious expressions.
XXI —Teleoraph company — Transmission or libellous

matter — Publication or judicial proceedings—Dam
ages

XXII,—Words spoken in oompidence.
XXIII —Words uttered in foreign language — Averments

Or DECLARATION.

See MERCANTILE AGENCY — PROCEDURE — DAM
AGES.

1. Candidate for election to the legislature — Charges of 
being a freemason or Orangeman —That when a person is 
offering himself tor election to the legislature, newspapers 
have a right, in the public interest, to state the truth re
specting hie character and qualifications ; and therefore a 
statement, true in itself that a candidate is a Freemason, is 
not ground for an action in damages

A term not injurious in itself may become injurious from 
the intent of the writer or speaker in its application. Hence 
to allege falsely of a candidate for election to the legislature, 
that he is an Orangeman in a community where Orangism 
is held in detestation by a large proportion of the people, is 
an injure, and under art 1068 C. C. gives rise to an action 
of damages.

As to the amount of damages, no substantial damages 
being proved, the Court of Review reduced the amount
from 1600 to |100 with full costs of the suit__Johnson,
Wurtelb, Davidson, JJ., 81 may 1890, Noyet vt Ci» Impri
merie. VI, 8. O. 370.

3. Charges in an election petition_Qu’il n’y a pas d’ac
tion en dommages contre un pétitionnaire qni, dans sa péti
tion eu contestation d’élection parlementaire, accuse le can
didat élu d’avoir dans son élection induit et contraint diver
ses personnes a faire un faux serment, d’avoir fait ce qn’on 
appelle “ supposition de personne ” d’avoir tenté de violer 
le secret du scrutin, ces accusations étant généralement des 
faits pertinents aux contestations d'élections.

Que le fait que le pétitionnaire n’a pas répété ces accusa
tions dans son “ articulation de faire ” n’est pas en loi une
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admission que lee accueatione étaient fausses, maie ne peut 
être considéré que comme uu abandon de cee moyens de 
contestation par le pétitionnaire.—Ouimet, J., 29 nie. 1888. 
Charleboit vt Bouratta. IV, 8. C. 424,

(Reversing the decision of Ouimet J.) That the pertinency 
of a libellous allegation in a pleading is a justification only 
when the allegation is made in good faith with probable 
cause and without intention to injure ; and the proof of 
these facte is incumbent on the party making such allega
tion ; and in the absence of evidence of the truth of the 
allegation or of probable cause malice will be presumed. 
And so, where the plantiff in an action to annul an election 
alleges subornation of perjury and other offences against the 
defendant, and made no proof in support of the charges, he 
was condemned to pay $100 damages.—Loranoeb, Wur- 
tele, Davidson, JJ., 6 JUNE 1889, Charleboit vt Bouratta

V, 8. C. 483.
3. Chargee of blackmail. — Qu'un maître de poste qui

retarde injustement d'expédier une lettre à lui confiée et qui 
lorsque la personne qui lui a remis cette lettre, se plaint de ce 
retard, lui reproche de vouloir lui faire du chantage et ajoute 
“qu’elle avait besoin d’argent et qu’elle se servait de faux 
prétextes pour en obtenir ’’ peut être poursuivi en domma
ges, et une somme de $10.00 par lui offerte, n’est pas suffi
sante.—Torrance, J., 20 nov. 1886, Chartraml vt Archam
bault. H, 8. C. 427.

4. Criminal accusation.—Que la publication par un jour
nal de l’article suivant : “ Heureusement que les voyous qui 
ont crié et hurlé n’étaient pas des électeurs du comté. Lee 
rouges avaient fait monter là une cinquantaine de repris de 
justice, à la tête desquels se distinguait un charretier du 
nom de Sabourin qui a déjà purgé une sentence de six mois 
à la prison commune de Montréal pour parjure. C’eet à ces 
gibiers que lee honnêtes gens doivent de n’avoir pu enten
dre paisiblement la discussion hier soir” constitue un libelle, 
pour lequel le journal a été condamné à $50 de dommages 
et dépens d’une action de $100.—Wurtele, J., 6 nov. 1889, 
Sabourin vt Cie. d Imprimerie. III, 8. C. 263.
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5. Criticism of members of parliament.—That while the 
conduct of a member of Parliament in his public capacity is 
subject to criticism, and an action is not maintainable for an 
imputation which arises fairly and legitimately out of his 
conduct, yet an imputation unsupported by evidence of dis
honest motives in voting upon a question and of selling hie 
influence is unjustifiable and an action based upon such 
accusation will be maintained.—Johnson, JettI, Loranqbh, 
JJ., 80 nov 1886, Chamimgne as Beuueluimp.

H, 8. 0. 484.
(Affirming the judgment of the Court of Review M. L. R. 

2 8. C. 484). That while the conduct of a member of 
Parliament in his public capacity is subject to criticism, 
and an action is not maintainable for an imputation which 
arise fairly and legitimately out of his conduct as such 
memlier, an imputation, unsupported by evidence, of dishon
est motives in voting upon a question, and of selling his 
influence, is unjustifiable, and au action of damages baaed 
upon such an accusation will be maintained.—Tessier, Cross, 
Church, Doherty, JJ., 27 sept 1888, Beauchamp & Champa
gne. VI, Q. B 19.

Citations.—Levi vt Reid, 4 L. N. til—(Jingrat tit Dftilelt, 6 S. C. R. 482.

6. Damages awarded for libel.—That the amount of a 
judgment obtained as damages for libel is not exempt from 
seizure by garnishment. — Torrance, J., 20 nov. 1886, 
Lalonde vs Archambeault. (Confirmed in appeal 2 Q. B. 486).

n, 8. C. 410.
Citations.—Chqf t>. Léonard, 6 L. C. J. 305—Maurice v. Detrotien, 7 L. N, 

264—Pigeau, vol. 1, 423—24.

7# Defamatory statements in pleading—Que l’action pour 
dommages résultant d’allégués diffamatoires fait dans une 
défense, peut être intentée avant que la cause dans laquelle 
cette défense a été produite, soit terminée.

Que les pièces de procédure contenant des allégués diffa
matoires contre l’une des parties dans la cause, ne sont pri
vilégiées que lorsqu’elles portent sur des faits pertinents et 
qu’elles ont été produites de bonne foi dans un but de dé.
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feme légitime.—Ur A more, J., 15 oci. 1884, Hodgson vs 
Banque if Hochalaga. I, 8. 0. 16.

8. Fair and honest report of proceeding» before Court of 
justice—Abeenoe of damage.—A fair and honeet report in a 
newspaper of proceedings before a court of justice, whether 
condensed or not, and even if injurious to persons referred 
to therein, is privilege 1.

The defence of justification is strengthened by evidence 
showing that the plr.in tiffs character was such that he suf
fered no damage by the publication.—Davidson, J., 17 ooi. 
1887, Doumse vi Graham III, 8. 0. 833.

9. Informer.—Que personne n’a le droit d'appliquer à 
une autre personne des termes qui n’ont rien en eux-mêmes 
d’injurieux, mais qui par l'interprétation qu’en font les per
sonnes à qui on s’adresse, constituent une injure ; que le 
terme de “ dénonciateur ” quelque permis que soit en loi la 
dénonciation, est humiliant dans l'opinion publique et nne 
cause de reproche qui donne ouverture à l’action en répara
tion. Mathieu, J., 26 mars 1889, Duquette vs Major.

V, 8. C. 134.
ÎO. Injury to credit.—Que le fait de dire en présence de 

témoins à un créancier, qu'il avait tort d'avancer à son dé
biteur, que sa dette était risquée, que ce débiteur ne payait 
personne et avait déjà fait perdre de l’argent à d’autres cré
anciers, et d’autres paroles semblables, lorsque cela est dit 
sans motif légitime, d'une manière non confidentielle, ni 
privilégiée, doane droit en faveur du débiteur à une action 
en dommages et même à des dommages exemplaires.—Tas
chereau, J., 27 ïiv. 1886, Hus vs Lespéraisce. Il, 8. C. 187.

11. Justification__That a plea of partial prescription to
an action of damages for libel, is not demurrable on the 
ground that the matters sought to be prescribed were not 
alleged as charges of libel, but to show animus ; that being 
matter of fact, and not of law.

That the defendant in an action of damages for the pu" 
blication of a libel may lawfully plead the truth of the 
alleged libel, and that it was published in the interest of 
the public, and concerning matters of public import ; and
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iuch allegation» if duly established constitute a sufficient de
fence in such case.

The defendant may oppose to a demand for damages for 
libel and slander, the fact that the plaintiff on hie part libel
led defendant, and that there is compensation d’injures, 
where the attack and defence are alleged ui have been 
simultaneous, as in a discussion between the editors of two 
newspapers in the columns of their respective journals.— 
Johnson, J., 12 jan. TnuUl vs Cit. d Imjrrimerie (Leave to 
appeal refused V. M. L. R Q. B. 510). V, S. C. 897.

(Affirming the decision of Johnson, Ch. J. 6 8. C. 297). 
That in an action of damages for the publication of a libel, 
the defendant may plead the truth of the matter charged as 
libel, more especially where (as in this case) he alleges that 
the publication was made in the interest of the public and 
concerning matters of public import.

The defendant may oppose to a demand of damages for 
libel and slander the fact that the plaiutiff on his part li
belled the defendant, and that there is compensation d’in
jures, where the attack and defence are alleged to have 
been simultaneous, as in a discussion between the editors of 
two newspapers in the columns of their respective journals. 
—Dorion, Tessier, Chdrch, Bossé, Doherty, JJ., 27 march 
1889, Trudel vs la Compagnie it Imprimerie et de Publication du 
Canada V, Q. B. 510.

Qu’il n’y a pas lieu à une action en dommages contre le 
propriétaire d’un journal, lorsque ce journal a publié des nou
velles de nature à nuire à la reputation de quelqu'un, si ces 
nouvelles sont publiques de leur nature, substantiellement 
vraies et publiées dans l’intérêt public.—deLorimur. J., 16 
mai 1890, Turgeon vs Wurtele. VI, 8. C. 390.

A plea of justification, to an action against a newspaper 
for libel, cannot be supported, where it appeared that the 
facts were grossly misstated, bnt without malice, in the 
article complained of ; as where it was stated that a collision 
between vehicles, was caused by the plaintiffs intoxicated 
condition, and the proof showed that he waa not intoxicated, 
and not to blame for the collision.
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In an action for libel, where the plaintiff obtain» judg
ment for part of the amount claimed, it cannot be charged 
with any part of the coeta unless there has been a tender 
by the defendant. — Johnson, Mathieu, Paonuilo, JJ., 80 
mat 1891, Turgeon vi Wurtele. VU, S. C. 409.

18. Libel by newspapers_Que la publication dee procédés
publics d’une assemblée délibérante n’entraine aucune res
ponsabilité lorsque cette publication est faite de bonne foi 
et sans malice, de faits qui ont rapport à l’objet de l’as
semblée et qui sont d’un intérêt public—Dorion, Tessier, 
Cbobs, Chubch, JJ., 25 FÉv. 1888, Donovan & The Herald 
Co IV, Q. B. 41.

Although a motion for judgment non obstante veredicto 
may now be made by either party (C. P. C. 433) such mo
tion in any case can be based only Upon the insufficiency in 
law of the allegations of the other party.

A libel in a plea is actionable, and may also lorn the 
basis of an incidental demand, under C. P. C. 149, when the 
libel occurs in a plea to an action ot libel.

The absence of a material witness at the trial is not the 
ground for a new trial if the party, though aware of the 
absence of such witness, did not move to postpone the trial.

Insufficiency of the assignment of facts cannot be urgent 
in support of a motion for a new trial, if no objection was 
made thereto before the trial especially if the party com
plaining of such insufficiency himself adopted proceedings 
to bring the trial on.

In considering whether the damages allowed by a jury 
in a case of personal tort are so excessive as to be set aside 
under C. C. P. 426 the Court may, and should have regard 
to the condition of the parties, and a new trial will not be 
granted unless the damages are so excessive and unreason
able as to make it manifest that the jury were led into er
ror or were actuated by partiality or prejudice. And in the 
present ease an action by an ex-minister of justice, against 
a newspaper for libel, Held—that $6,000 damages for the 
libel and $4,000 additional for libel in the plea were not 
excessive.
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The affidavit of a juror aa to the motives which influenced 
either him or hie fellow jurors cannot be received (C. C. P. 
428).—Johnson, Doherty, Taschereau, JJ., 81 march, 1886, 
Laflammt vs The Mail Printing Co. II, 8. C. 146.

Citations—Grant vi Ætna L\fe In» Co., 12 L. C. R, 380—Pataud m Prtce, 
18 L C. J. 281 — Gaiibou k Truteau, 17 L. C. J 271— Orellet k Dumaztau, 
Traité de la Diffamation, vol. 2,p. 216, No. 932— Cannon vs Hoot, 1 Q. L. R. 139 
— Venning v» Steadman, !» S. C. R. 206.

That an incidental demand is sufficiently libellée if instead 
ot setting out at length a libel complained of, it refers to 
an answer to plea immediately preceding, as forming part 
thereof.

That an incidental demand will not be rejected as ille
gally filed because it is not accompanied by a petition aa 
required by art. 152 C. O. P.

That under the laws of this Province an action lies for 
libellous allegations contained in pleadings.

That a plaintiff in an action for libel, who is attacked by 
an additional libel in the plea to his action, may proceed 
by incidental demand in order to obtain a condemnation 
for this additional demand.

That when the defendants in a jury trial have issued a 
venire facias attended at the striking of the panel, proceed
ed to trial, and taken their chance of a favorable verdict, 
they cannot afterwards obtain a new trial on account of 
alleged defects in the assignment of facts for the jury.

That a new trial will not be granted because a material 
witness was absent, although he was duly subpoenaed and 
the proper conduct money was tendered him, when the 
party who called him neglected to apply for a postpone
ment of the trial.

That evidence tendered by defendant in an action of libel 
as to the previous conduct and character of the plaintiff' was 
properly rejected as illegal, especially when such matters 
were not referred to in the pleadings.

(By the majority of the Court). That in action for libel, 
the assessment of damages is peculiarly the province of the 
jury, and that a verdict of $6,000 for the newspaper libel 
complained of in this case, and of $4,000 for the libellous
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allegations of the plea, was not so excessive as to lead the 
interference that the jury were led into error or actuated 
by improper motives.

(Per Baby and Church, JJ. dies.) That the verdict of 
$6,000 for the libel in the newspaper was excessive and jus
tified the defendants in asking for a new trial.

Semble :—That if the Court reduced these damages to 
$1,000 leaving the damages for the libel in the plea undis
turbed, so as to make the total condemnation $5,000, the 
judgment maintaining the verdict should be confirmed.— 
Horion, Tessier, Cross, Baby, Church, JJ., 20 June 1888, 
The Mail Printing Co. k Lajiamme. (Modified by Supreme 
Court 12 L. N. 88). IV, Q. B. 84.

Citations.—Pigeau, Proc. Civ. 337—Pothier, Proc. Civ. vol. 7 ch. 2, ». 7 p. 37 
Gilbert tur Sirey Code de Proe. art. 336, note l—*Carré, Proc. vol. 3 p. 192—Gad- 
boit vt Trudeau 15 L. C. J. 271—Lagangt v. Carliste 8 L. C. J. 182—Stadaeona 
Int. Co. v. Trudel 6 Q. L. R. 31—Dareau, Traité de» hyiure» vol. II p. 332— 
Paeaud v. Price 15 L. C. J. 281—Hall t>. Mayor qf Montreal 27 L. C. J. 129— 
Cannon v. Huot 1 Q. L. R- 139.

Qu’un journal ne peut plaider la vérité des imputations 
contenues dans un prétendu libelle comme justification de 
sa publication, et que tel plaidoyer a une action en dom
mages peut être renvoyé sur réponse en droit.

Qu’un employé public est responsable de sa conduite $ 
l’autorité compétente et qu'un journal n’a aucun droit, en 
l’absence d’une mission spéciale, d’informer le public de sa 
conduite.—Mathiiu, J., 27 mars 1888, Dauust us Graham.

IV, S. C. 4».
(Reversing the decision of Mathieu, J 4 8. C. 49). That 

the acts of every public official ware subject to fair and 
legitimate criticism by the press and the general public ; that 
the dismissal of a public officer is a matter of general in
terest of which the public are entitled to be informed ; 
and the announcement of such dismissal and of cause there
of, is not ground for an action of damages except in cases 
where it appears that the publication was made maliciously 
and with intention to injure. It is for the Court or for the 
jury (if the case be tried before a jury) to determine on the 
evidence, whether the publication complained of was made
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maliciously and with intention to injure, and the truth or 
untruth of the facta is one of the moat important circums
tances to be considered in arriving at a decision of this point ; 
therefore a plea alleging the truth of the publication is not 
demurrable.—Dorion, Tessier, Cross, Church, JJ., 20 June 
1888, Graham et al & Daoust. V, Q. B. 498.

13. Libel in pleadings.—That libels in pleading are ac
tionable, when the allegations complained of are false, or 
made without probable cause.

That malice is inferred by law from the nature and the 
falsity of such accusation.

That an unproved plea of justification constitutes an 
aggravation of the libel.

That executors are personaly liable for libels published 
by them in their said quality.

That the mere fact of having taken counsel’s opinion 
apart from any other circumstances, does not excuse a party 
making libellous allegations in pleadings.—Taschereau, J., 
10 nov. 1888, Riel le vs Benning. IV, 8. C. 219.

(Affirming the judgment of Taschereau, J. M. L. R. 4 8. 
C. 219). That libels in pleagings are actionable, when the 
allegations complained of are false, or made without pro
bable cause.

That malice is inferred by law from the nature and the 
falsity of such accusations.

That an unproved plea of justification constitutes an 
aggravation of the libel.

That the executors are personally liable for libels pub
lished by them in their said quality.

That the mere fact of having counsel’s opinion, apart 
from any other circumstances, does not excuse a party mak
ing libellous allegations. — Dorion, Tessier, Baby, Bossé, 
Doherty, JJ., 22 nov. 1890, Benning & Rielle.

VI, Q. B. 365.
Citatioks— Thr Mayor &r k Hall, 12 « C. K. 74.

14. Matters of public interest—Damages—Appeal—Costs. 
—Where the Court below dismissed without costs an action 
of damages against the publishers of a daily journal, on the 
ground that the matters charged as libellous were substan-
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tially true, and referred to a subject of public interest : 
that an appeal should not be maintained from such judg
ment, where no damages were proved, even supposing that 
a email sum of exemplary damages might properly have 
been allowed the plaintiff by the Court of first instance on 
account of certain injurious expressions used by the defen
dants ; but the Court of Appeal in such cases may exercise 
its discretion, and dismiss the parties without costs in either 
court.— Dorion, Tessier, Cross, Church, Boss*, JJ., 19 jan. 
1889, Ouimet vt Cie. it Imprimerie. VI, Q. B. 3(1.

15, Mayor of village—Imputation of bigatry—Exemplary 
damages —The defendant called the plaintiff who was mayor 
of the village, a bigot, and said that his conduct as mayor 
was influenced by his bigotry.

That these words were actionable per se, and that a small 
amount might be awarded as exemplary damages, though 
no actual damages was proved.—Wurtele, J., 6 nov. 1889, 
Wickham r* Hunt. VI, 8. C. 28,

1(1. Mercantile agency —That a mercantile agency is res
ponsible in damages for communicating to its subscribers a 
false rating of a person engaged in business, whereby hie 
credit is injured. Absence of malice, and the tact that the 
report was subsequently corrected, will not exonerate the 
defendant, but may be considered in mitigation of damages. 
—Davidson, J., 12 nov. 1888, Steel vt Output.

IV, 8. C. 300.
Citations.— Carsleyvs Bradstreet, M. L. R. 2 S. C. 33 and M L. R. 3 Q. B 83.

That persons carrying on a mercantile agency are res
ponsible for the damage caused to a person in business by 
an incorrect report concerning his standing, though the re
port be only communicated confidentially to subscriber to 
the agency on his application for information.—Wurtele, J., 
12 nov. 1887, Cotsette vt Dun. Ill, 8. C. 345.

Citations.—Girard vs Bradalrect, M. L. R. 3 Q. B. 69 A 83.

(Cross, J. dies.) Affirming the decision of Wurtele, M. 
L. R. 3 8. C. 845. That persons carrying on a mercantile 
agency are responsible for the damage caused to a person 
in business by an incorrect report made by them concerning
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his standing ; and that such report is not privileged though 
it be only communicated confidentially to a single subscriber 
to the agency, on hie application for information. A com
munication relating to purely civil matters (ae in this case) 
to be privileged must be based on the truth of the facts to 
which it relates—Dorion, Tessier, Cross, Church, Bossé, 
JJ., 26 march 1889, Du* A Couette (Affirmed by Supreme 
Court 18 8, C. R. 222). V, Q. B. 48.

Citations—BrmUtmt à Car.ley M L. R 3 Q B. 83—W,non ». Walkor, £. 
R. 4 Q. B. 7» — MacDougolt ». KnigU l. R. 17 Q. B Dip 672 — O. T. R pi 
Meegan, M. L. R 1 Q B. 367—Ancien Denuart tto Lettre« Missive», vol. 2 p. 49— 
Starkie, on Slander vol. 1 p. 292— 4 Massé et Vergé, sur Zaeharim § 624, note—20 
Laurent, No. 480 p. 612.

17. Plea —1. Notoriety—Que, dans une action en dom
mages pour diffamation de caractère, dans laquelle la de
manderesse se plaint que la défenderesse a fait circuler dans 
la paroisse dos calomnies propres à la ruiner dans son hon
neur et sa réputation, la défenderesse peut plaider que les 
accusations incriminées avaient notoirement cours dans la 
dite paroisse et étaient répétées publiquement par diverses 
personnes ; une réponse en droit à cette partie de la défense 
sera renvoyée. — LorANGer, J., 81 mai 1890, Robert va de 
Montigny. VI, S. C. 346.

A defendant sued in damages for libel cannot plead com
pensation by damages suffered by him from calumnious 
attacks made upon him by the plaintiff.

(Dorion, Ch. J. dies.) The notoriety of the facts con
tained in the publication complained of may be pleaded in 
mitigation of damages.—Dorion, Tessier, Church, Bossi, 
Doherty, JJ., 27 march, 1889, Tnulel A Vinu.

V, Q. B. 508.
Citations.—36 Ballot, Rep. vo Presse Outrage No. 1324 i 1335 —Merlin, Rep 

vo Compensation v. 2 par. 13, p. 639—Aferlin, Rep. par. 3 p. 108— 20 iMurenl 
No. 492—36 Dollot vo Presse Outrage No. 1489 et seq.—2 Grellet du Mateau No. 
809 p. 128—Bélanger k Papineau G L. C. R. p. 715—Pétrin et Larochelle 4 R 
L. 286—Noel k Cl aboi 8 L. C. R. 211 —Hart k Thérien 2 L. N. 102.

Truth.—In a plea to an action of damages for libel, 
where the defendant denies the intention to injure, he may 
allege the tiuth of the matter charged as libel in mitigation
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of damages.—Dorion, Monk, Tessier, Cross, Hast, J.T., 29 
MAT 1888, Graham & McLeish. V, Q. -B. 475.

Citations.—Dareau “ Dei Injure! ” eh. 1 ». 1 JVb. 6—Bélanger ft Papineau 6 
L C. R. 415—AV/ ft Cbibot 8 L. C. R 211—Pétrin ft UroekeUe 4 £ Z 286— 
//art ft Thé rien 2 Z. Ar. 202—Ougg ft Ferguion 11 Z. (7. Æ. KOO—Langelier v. 
Broutteau 6 Ç) Z. Æ. 198—Brillon, ro Injure, ft 2 p. 442.

Following Graham & McLeish ante. That in action of 
damages for malicious libel the truth of the alleged libel, 
may be pleaded in justification or in mitigation of damages. 
—Dorion, Cross, Baby, Church, Boss», JJ., 26 June 1889, 
Leduc & Graham. V, Q. B. 511.

18. Post-card —Que l’envoi d'une carte postale avec les 
mots suivants écrits dessus : “ Received the amount all 
right—nicely caught in your own trap—honesty is the best 
policy—your confidence games will work no more—you do 
not need a diploma—rest on your laurels, deeds go further 
than works—through your words of Saturday and Monday 
were strong enough. Au revoir ” est une injure ; et que, 
en l’absence d’aucun dommage réel, le défendeur doit être 
condamné à des dommages exemplaires. $40 de dommages 
accordées.—Mathieu, J., 80 MAI 1890, O'Brien us Semple.

VI, S. C. 344.
19. Privileged communications. — Qu'une lettre privée

écrite à un particulier et qui lui est envoyée sans lui donner 
aucune publicité, est une communication privilégiée qui ne 
peut donner droit à une action en dommages.—Jerri, J., 
27 oct. 1884, Burnstein vs Davis. I, S. C. 67.

That a letter written in good faith and without malice, 
by the lessor of premises occupied by a manufacturing com
pany of which the plaintiff was manager, and addressed to 
one of the directors and principal shareholders, charging 
the manager with inefficient administration, the writer at 
the time having reason to be anxious respecting his interests 
ns landlord of the company, is a privileged communication. 
—Johnson, Papineau, Loranqer, JJ., 20 dec. 1887, Mac- 
Fatlme us Joyce. Ill, 8. O. 336.

30. PùMio announcement of termination of agency — In
jurious expressions_That a public announcement of the ter-
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mi nation of an agency concluding with the following ex
pression “je tiens à en donner connaissance au public afin 
qu’il ne soit pas mis sous une fausse impression ” is injurious 
and constitutes a valid ground for a action of libel.—John
son, Gill, Loranoxr, JJ., 29 feb. 1888, Demers vs Chnpleau.

IV, 8. C. 66.
81. Telegraph company—Transmission of libellous matters 

—Publication of judicial proceedings—Damages.—That the 
publication of an extract from the declaration of a party in 
a suit entered but before the return of the action, is not 
privileged.

That the communication by a telegraph company of a 
dispatch to its employees engaged in transmitting and re
ceiving such dispatch is a publication.

That a telegraph company is not bound to transmit a dis
patch of a libellous character and is not entitled to plead 
its statutory obligation to transmit the dispatches entrusted 
to it, in answer to an action of libel for the transmission of 
a libellous dispatch.

That the refusal of the defendant to disclose the name of 
the person at whose request the libellous matter was trans
mitted was an aggravation of the wrong, and substantial 
damages should be awarded. — Dorion, Monk, Tessier, 
Cross, Baby, JJ., 27 march 1886, Archambeault ci O. N. W. 
Tel. Co. IV, Q. B. 188.

Citations.—Odgert, on Libel, No. 243, 247 and 250—Fiord, on Libel, p. 189— 
Sow dot, No. 1320-2 Colette, p. 460—Dominion Tel. Co. t Silver, 10 8. C. A’. 238.

88. Words uttered in confidence.—Qu’il n’y a pas droit 
d’action en dommages pour des paroles même injurieuses di
tes dans l’intimité ; et notamment par une femme à son mari, 
une nuit, dans leur domicile, quoique ces paroles ait été en
tendus du fils et de la fille du demandeur qui réside dans la 
même maison au-dessous du défendeur.—Jette, J., 20 nie. 
1886, Souliires vs Je Repentigny. II, 8. C. 414.

83. Words uttered in foreign language—Averment of dec
laration.—Reversing the decision of Brooks, J. 11 L. N. p. 2, 
that in an action ot slander, where the injurious words 
complained of were uttered in a foreign language it is not
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necessary to set out the words in the language in which 
they were spoken. It is sufficient to state the words in the 
language of the declaration and to established that they 
were uttered in the hearing of persons who understood their 
meaning, and that plaintiff suffered damages in consequence 
thereof.

To charge againts a minister that he had retained for his 
own use the whole or part of collections made by him for 
foreign missions is actionable, and $150 damages were 
allowed.—Jbtté, Taschereau, Mathieu, JJ., 12 may 1888, 
McLeod vs McLeod. IV, 8. 0. 343.

Citations.—Beaudry & Pepin, 1 L. C. J. 114—Hilliard, on Torts, vol. 2 ch. 7 
p. 2C>Q—Starkie, on Slander, p. 342, 689—Oreenleaf j on Evidence, vol. 2, sect. 414,

LICENSE ACT QUEBEC

I.—Action under.
II. —Certificate.

III. -City of Montreal — Authority of License Commis
sionner—Second APPLICATION BY SAME PERSON.

IV. —Discretion of council.
V. —Jurisdiction—License—Action for amount not exceed-

INU $200.
VI. —Opposition to orantino a license.

VII —Refusal of council to confirm certificate.
VIII —Bale of liquors to drunkard.

IX.—Seizure of circus without previous judgment.

See CONSTITUTIONAL LAW.

1. Action under.—Que la désignation du défendeur, com
me hôtelier, dans le bref de sommation est suffisante aux 
termes du par. 4 de la première section de l’Acte des Li
cences de 1878.

Que la sect. 95 du dit acte s'applique non seulement aux 
personnes licenciées pour la vente des boissons enivrantes, 
mais aussi à celles qui en vendent habituellement sans 
licence.

Que l'action autorisée par les sect. 96, 97, 98 du dit acte 
est une action en indemnité d’un caractère purement civil, 
et est soumise aux règles ordinaires de la procédure.

Que cette action peut être indistinctement soumise à la 
cour ou à un jury au choix des parties.
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Que le demandeur doit alléguer et prouver que le défen
deur «avait au moment de la vente, que la personne à la
quelle il avait vendu, était la personne désignée dans l’avis 
qu’il a reçu.—Loranoek, J., 10 Nov. 1884, CayumneUt vs 
Girard. I, 8. C. 117.

That in action under sections 96, 97 of the Quebec License 
Act of 1878 (41 VicL c. 8) it is sufficient to prove that a 
notice in writing was delivered to the tavern keeper, and 
that he knew that the person named in such notice was the 
person to whom he sold liquor. The inability of the tavern 
keeper to read will not relieve him from responsibility under 
the circumstances.—Johnson, J., 81 jan. 1886, Cayionnelte 
vs Girard. I, 8. C. 188.

8. Certificate.—Que sous l’Acte des Licences de Québec 
(1878) il est de la compétence du conseil municipal de s’en
quérir ei l’applicant a tenu par le passé son hôtel dans les 
conditions voulues par la loi, avant de confirmer son certi
ficat ; et qu’une fois ce certificat légalement confirmé, le 
conseil ne pent revenir sur sa décision sur ce point.—Lo- 
ranoer, J., 14 sept. 1886, Normandin vs Hurteau.

II, 8. C. 860.

Que le certificat pour obtenir une licence pour vendre de 
la boisson enivrante, doit être signé par vingt-cinq électeurs 
qualifiés au tempe de la signature du certificat.—Doherty, 
J., 14 mai 1887, Wiseman es Corporation St-Laurent.

ni, 8. C. 108.

3. City of Montreal—Authority of License Commissioner 
—Second application by same person.—The enactment con
tained in 1 R. 8. Q. art. 848 s. 18, that the decision of the 
license commissioners, either granting or refusing the con
firmation of a license certificate, is final, does not preclude 
the reconsideration by them of an application, or the con
sideration by them of a new application, by the same person 
in the current license year. The decision of the commis
sioners is final only in the judicial sense that it is not 
subject to appeal or Review.—Wurtble, J., 16 may 1889, 
Ex-parte Citizens League. V, 8. C. 160.
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4. Discretion of council.—
Si-Amour vs St François de Sales. VII, 8. C. 479.

6. Jurisdiction — License — Action for amount not exceed
ing $200_That although the jurisdiction of the Superior
Court has been extended generally to action between $100 
and $200 which were formerly in the jurisdiction of the 
Circuit Court art. 1031 E. 8. Q. which restricts the jurisdic
tion of the Superior Court, in action for the recovery of 
fines and penalties under the license Act, to amounts exceed
ing $200 constitutes an exception to the general rule, and 
therefore the Superior Court has no jurisdiction in an action 
for penalties to the amount of $160.

Where the Superior Court excercises a jurisdiction not 
pertaining to it, such judgment is subject to review by the 
Court sitting in Review, and the absence of jurisdiction of 
the Court below may be raised for the first time when the 
case is in Review.

The depositions of witnesses in action for penalties or 
offences against the License Act, need not be taken in writ
ing unless there be a demand by one of the parties (R. S. 
Q. 1046). — Johnson, Lorangkr, Wurtele, JJ., 80 April 
1889, Cré/ieau vs Lafortune. VI, S. C. 432.

O. Opposition to granting a license.—That persons who 
sign an opposition to the granting of a license, have the 
right to desist from such opposition at any time previous to 
the day fixed for the consideration of the application.— 
Wurtele, J., 10 April 1890, Wiseman vs Dugas.

VI, S. 0. 133.
7. Refusal of council to confirm certificate_Qu’un conseil

municipal cat en droit de refuser la confirmation d’un certifi
cat dont plusieurs des vingt cinq signatures, quoique portées 
sur la liste des électeurs, se trouvent déqualifiés par le fait 
qu’ils doivent des taxes municipales ou scolaires.—Mathieu, 
J., 6 p6v. 1886, Wiseman vs St-Laurent. III, S. C. 108.

8. Sale of liquor to drunkard —Que d’après l’Acte des 
Licences de Québec la pénalité imposée contre toute per
sonne qui vend ou livre de la boisson enivrante 6 une autre 
personne qui a l'habitude de boire après qu’il y a eu défense
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de lui en vendre ou livrer par quelqu’un ayant le droit de 
faire telle défense, n’eet qu’à titre de dominagee intérêts à 
raison du tort éprouvé ou du gain perdu ; et que dan» le ca» 
où il n’y a aucune preuve de dominagee eouffcrt», la eomme 
de $10. c’e»t-à-dire le minimum fixé par le dit statut (sec. 
96) sera considérée suffisante. — Jbtté, J., 28 déc. 1887, 
Sauvage vs Trouillel. LU, 8. C. 276.

9. Seizure of circus without previous judgment.—Que sous 
l’Acte dee License de Québec de 1878 41 Vic, ch. 8, le juge 
des sessions de la paix a juridiction pour émaner un mandat 
de saisie des bien» d'un cirque ou d’une ménagerie sans avis 
ou condamnation préalable.—Lokanuer, J., 14 sera. 1886, 
Spawn A Detnoyers. II, 8. O. 273.

LICITATION
See PARTNERSHIP.

LIEN
Que celui qui nourrit un cheval et en prend soin et qui 

le dresse pour la course au trot, a sur ce cheval et les objets 
à son usage, tel» que harhais, licou le, un droit de rétention 
pour sûreté du paiement de tels nourritures et soins et pour 
l’avoir ainsi dressé pour la course.—Papineau, J., 29 déc. 
1882, Bruzter vs Léonard. I, 8. C. 419.

Citations.—Pothier, Mandat, No». 60, 61, 68, 59, 68, 69, 78, 79, 106-Domat, 
liv. I tit. 15 tec. 3, No. 8 — Troplong, Mandat, Not. 698 et teq—Story, Bailment», 
par. 193— C. N art». 1947, 1948, 1993, 1999, 2102—2 Pardeinu, Droit Commer
cial, No». 489, 571—Pothier, Dépôt, 69, 69, 70, 74—Idem, Propriété, 343—/im, 
Prit à utage, 43—2 Grenier, Hypothèque, 298—2 Bourjon, 691—Stewart v. LeJouz, 
6 R. L. 217—Lachapelle v. Renaud, 3 R. de !.. 300— Ryland v. Gingrat, 6 R. J, 
de Q 163 i 173—Paley, Principal and Agent, pp. 124, 126, 127—18 DmrmUon. 
609—Troplong, Nanti», ». 97, 100, 297, 461.

LIEN DE DROIT
See CONTRACT-DAMAGES—PLEDGE.

LIMITATION
See PRESCRIPTION.

LIQUIDATION
See BUILDING SOCIETY — INSOLVENCY— QUANTUM 

MERUIT.
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LIQUIDATOR
See PARTNERSHIP—PROCEDURE.

LITIGIOUS RIGHTS

That C. C. 1684 par. 4, which states that “the provi
sions of G. C. 1682 do not apply when the judgment of a 
court has been rendered affirming the right ” refers to a 
judgment upon the particular demand in litigation, and not 
to a judgment affirming another right of a similar character. 
—Dorion, Monk, Ramsay, Cross, Baby, JJ., 22 march 1886, 
Brady A Stewart. II» Q. B. 272.

Citations —Datuereau à Letoumeuz, M. I.. R 1 Q. B. 357.

Where an advocate, in contravention of art. 1486 C. 0. 
becomes the buyer of a litigious right which falls under the 
jurisdiction of the Court, in which he exercises his func
tions, his action for the recovery of such right will not be 
maintained.

Where an advocate takes a transfer of a note after matu
rity, knowing that payment thereof has been refused by the 
maker because no consideration was received, he will be 
deemed to be buying a litigious right—Dorion, Trssibr, 
Cross, Baby, Bossi, JJ., 19 junk 1890, Bergevin k Mourn.

VI, Q. B. 104.
See COMPANY.

LOAN
Where money is loaned at interest, the term is presumed 

to be stipulated in favor of the creditor as well as of the 
debtor.—Johnson, Papinkau, Lorakgkr, JJ., 12 juni 1886, 
Ouimet v$ Ménard. Ill, 8. 0. 42.

See PARTNERSHIP.

LOCATION TICKET

A location ticket of certain lots was granted to G. C. H., 
in 1868. In 1874, the Commissionner of Crown Lands 
registered a transfer of the location ticket from G. C H. to 
respondent. In 1878, the Commissionner cancelled the 
location ticket for default to perform settlement duties.
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That the registration by the Commissionner, in 1874, of 
the transfer to respondent, was not a waiver of the right of 
the Crown to cancel the location ticket for default to 
perform settlement duties, and the cancellation was legally 
effected. — Dorion, Monk, Tkssirr, Cross, Baby, JJ., 21 
68PT. 1886, Ross & Holland. II, Q. B. 316.

See CROWN LANDS.

MAGISTRATE’S COURT

Que la Cour de Magistrat pour la Cité de Montréal a juri
diction dans toutes les poursuites jusqu't concurrence de 
$50 pour cotisations, pour la construction et la réparation 
des églises, presbytères et cimetières, même dans les actions 
hypothécaires.—Gill, J., 17 mars 1890, Quillemette vs Cour 
Magistral. VI, B. O. 373.

Citation»—Koiitr »« Ifti.tr!. 16 L. O. J. 41 Mm. u CSU, 3 Q L. K. 331 
—Commit, Sillery vt O ingrat, 6 Q L. R. 355—Fabrique St-Paul i>i Lanouette, 
9 R. L. 542—Syndics de Ste-Cunégonde vs Forte, 10 L. N. 20.

See HABEAS CORPUS.

MALICIOUS PROSECUTION

Where a person was discovered cutting and removing 
trees from the land of the defendant, and the excuse given, 
viz., that he had received permission to remove dead trees 
from the land of the adjoining proprietor, and that his men 
had unwittingly crossed the boundary line, was untrue, as 
he had not received such permission, that there was prob
able cause for his arrest for trespass.—Loranoer, J., 29 fbb. 
1884, Wurman vs McCulloh. I, 8. C. 338.

See DAMAGES.

MALICIOUS ARREST

See PROBABLE CAUSE.

MALICIOUS SEIZURE

See BROBABLE CAUSE.
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MANDAMUS

That when arbitrators, appointed to value a property, 
proceed upon an erroneous basis in law, and refuse to admit 
the best evidence of value, an interested party may obtain 
a writ of mandamus against the arbitrators to compel them 
to admit such evidence.

That the best mode of ascertaining the value of a property 
for purposes of expropriation, is to establish its market 
value and such value should be based upon the annual 
revenue of the property.—Tobrancb, J., 26 junb 1885, Jimei 
M Laurent. I» S. C. 438.

That the court has power to compel the performance of a 
public duty by public officers though the statutable time for 
performing the duty has passed ; consequently the board of 
Revisers was ordered to place names on the list of muni
cipal electors after the statutable time for performing the 
duty had passed.—Johnson, Papinban, Loranqbr, JJ„ 81 
may 1886, Déikéne es Fairbairn. II, S. 0. 44Z.

See MONTREAL-MUNICIPAL ELECTION—RAILWAY 
—SUPERINTENDENT OF EDUCATION.

MANDATE
See ASSIGNMENT — COMPANY - PRINCIPAL AND 

AGENT-TRUST.

MAPLE GROVE
See MUNICIPAL LAW.

MARCHANDE PUBLIQUE
See HUSBAND AND WIFE.

MARITIME LAW
See SHIPPING.

MARRIAGE

1. Absence of husband—Effect of in relation to marriage — 
That the absence of plaintiffs first husband for twenty years 
coupled with information that he had been drowned was
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sufficient to establish his death—Davidson, J , 28 junk 
1888, McKercher vs Mercier. IV, 8. C. 333.

2. Breach of promise.-Que si par inconstance ou autre
ment celui qui avait promis de se marier change de résolu
tion et refuse d’accomplir sa promesse, il doit des dommages 
intérêts à l'autre partie. — Taschereau, J., 4 avril 1888, 
Cardinal vs Dorice. IV, 8. C. 17.

3. Empêchement dirimant.—Que jusqu'à la mise en force 
du Code Civil de la Province de Québec la parenté au se
cond degré de consanguinité en ligne collatérale a toujours 
pour les catholiques de cette Province, été reconnu comme 
un empêchement dirimant de mariage, dont les parties pour 
contracter mariage devaient obtenir dispense de l’autorité 
ecclésiastique.

Que le Code Civil (Articles 127 et 184,) a laissé subsister 
pour les catholiques de la dite province les empêchements 
jusque là admis dans la dite Eglise catholique et a conservé 
à chaque croyance la jouissance de ses usages et pratiques 
relatifs au mariage.

Que par conséquent le mariage célébré par un ministre 
protestant entre deux catholiques cousins germains, sans 
publication de bans, en vertu d’une licence du lieutenant 
gouverneur de la province, mais sans dispense de l’autorité 
ecclésiastique du dit empêchement ou de telle publication de 
bans, doit être déclaré nul quant à ses effets civils.—Bour
geois, J., 11 mars 1886, Globensky us Wilson. II, 8. C. 175.

MARRIAGE CONTRACT
See DONATION.

MARRIED WOMAN
See HUSBAND AND WIFE-ACTION QUI TAM.

MASTER AND SERVANT.

I.—Accident tun result of danger inherent to employ
ment—Responsibility.

IL—Damages.
III. —DEFECTIVE TACKLE.
IV. —Degree of care.
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V.—Desertion from service.
VI.—Dismissal or employee—Damages.

VH —Hire of work—Enoaoemeut at so much a year.
VIII.—Injury to employee.

IX.—Negligence op foreman.
X.—Public carter—Negligent driving —Accidental em

ployment.
IX.—Responsibility.

See MINOR—JURISDICTION —PRESCRIPTION—TRUS
TEES TURNPIKE ROADS.

1. Accident the result of danger inherent to employment—
Responsibility.—That an employer, who is not guilty of ne
gligence, is not responsible for loss suffered by an accident 
to his workman, which is the result of dangers inherent to 
the trade or employment aud of which the workman was 
aware when he voluntarily assumed the employment. And 
so, it was held that master roofers were not responsible for 
the death of an apprentice, aged 16, who fell from a plat
form while engaged in hie employment where it appeared 
that the apprentice was aware of the danger of the work, 
was fitted to engage in it and the employers were wholly 
free from negligence or fault in respect of the platform 
tackle, or method of work.—Davidson, J., 28 dec. 1887, La
voie vi Drapeau. Ill, 8. C. 304.

Citations.—St. lawnnci Sugar Rrfiarry k CanpbtU M. L. it, 1 Q. B 290—,

2. Damages - Que dans une manufacture lorsque l’arbre 
de couche et le manchon d’accouplement n’est pas entouré, 
et qu'il est facile de le faire, il y a contravention à l’Acte 
des Manufactures, (art. 3024 8. R Q.) et la manufacture est 
réputée tenue illégalement et dangereuse pour la vie des 
personnes qui y sont employées.

Que dans une manufacture tenue dans cet état, le propri
étaire est responsable du malheur arrivé à un de ses em
ployés qui étant chargé de huiler les arbres de couche aurait 
été par eux saisi et tué instantanément.

Que la négligence de l’employé qui avait reçu défense de 
huiler pendant que la manufacture était en opération, et son 
imprudence en passant sur un tas de rognures de bois qui 
se trouvait près de l'arbre de couche, tout en ne relevant
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paa entièrement le propriétaire de sa faute, cause principale 
de l’accident, doit néanmoins être pris eu considération dans 
le montant des dommages à être accordés. Jugement pour 
$500.—Mathieu, J., 6 nie. 1890, Lapierre vs Donnelly.

VII, 8. C. 197.
Citations—Dallot, 1876-2, p. 72; 1878-2, p. 47; 1873-2, p. 189 —Dalloz et 

Vergé, tur art. 1383, No. 92—Dallot, 1876-1-320 ; 1870-2-111 ; 1871-2-208; 1871- 
41 —A’oit k Langloii, M. L. R. 1 Q B. 281— Couette vi Leduc, 6 L. N. 181 — 
Cadieux h Cie. du Pacifique, M L. R. 3 Q B. 315— lignait vi Cité de Montreal, 
17 R L. 279—O- P- R■ vt Qoyette, M L. R. 2 Q. B. 310—Coailier ve Dominion 
Oil Cloth Co., M. L. R. 5 S. C. 91—Deerochei k Gauthier, 6 L. N., 404—20 Lau
rent 487, 488—31 Dnnoloml*,p. 434, Not. 602,603, et eeq.

Pour le défendeur :—Laurent, No. 489—34 Dallot vo Ouvrier, Noi. 103,104, 
106, 108, 107.—18 R. L. 57—Ramiag, Appeal Caiei,p. 221—Fiiher'i Digest. 1889, 
p 303 et 1888, 297-8—L. R. 14 Appeal Cote», 179—19 R. L. 81—Dallot, Recueil 
vo Reiponiabilité, 1867, p. 371.

Que même en loi et en l’absence de toute convention spé
ciale, nn patron a droit de retenir sur le salaire de son em
ployé le montant des pertes que ce dernier lui a fait subir 
par sa faute.—Taschereau, J., 19 nov. 1886, Levesque vs Be
noit. n, 8 G. 357.

Que dans l'espèce le salaire stipulé entre les parties doit 
être la base d’évaluation des dommages, aucune preuve de 
dommages n’ayant été faite.

Que l’action de l'intimé ayant été portée avant l'expira
tion de l’année pour la balance de salaire pour tout ce qui 
restait a courir de l’année, la demande était prématurée pour 
la somme représentant le salaire non encore échu à la date 
de l’action, et le jugement obtenu par l’intimé pour le plein 
montant de son salaire doit être réduit à ce qui était échu à 
la date de l’institution de son action.—Dorion, Cross, Babï, 
Church, Bossé, JJ., 26 mars, 1890, Commissaires des Chemins 
k Bielle. VT, Q. B. 54.

3. Defective tackle —An employer is responsible for in
juries to his employees from defects in the tackle, machinery 
or appliances provided for their use. Tackle used in work 
such as loading or unloading a vessel ought to be amply 
sufficient to withstand any strain that is likely to be put 
upon it by ordinary unskilled laborers ; and where tackle 
breaks, without any extraordinary strain upon it, it will be
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presumed to be insufficient, though it may have been used 
previously for the same purpose without accident.—Dorion, 
Ramsay, Tessier, Cross, Baht, JJ., 21 April 1886, Rost A 
Langlois. . I, Q. B. 380.

4. Degree of care —A laborer engaged in work such as
loading or unloading a vessel is only bound to use ordinary 
care, and the employer is not relieved from responsibility 
by showing that if the laborer had used the greatest skill 
and care the accident might not have happened.—Dorion, 
Ramsay, Tessier, Cross, Baby, JJ., 21 jan. 1885, Ross A 
Langlois I» Q. B. 380.

Citations.—I'eriam k Dompierre, 1 L N. 5—Veerorkee kOaulkier, 8 Zi- AT. 
404—Cit Rirke/ieu el Ontario k 81. Jean, M. L R. 1 Q B. 362.

5. Desertion from service. — That a journeyman shoe
maker engaged to make boots and shoes at so much per 
dozen, falls within the provisions of 14-16 Viet. ch. 128 and 
the by-law of the city of Montreal passed in accordance ther- 
with, and may be punished for desertion from service of his 
employer as therein provided.—Paonuelo, J., 11 jan. 1890, 
Ex parle Gagnier A DeMonligny. VII, 8. C. 19.

6. Dismissal of employee.— Qu’un ouvrier engagé pour un
temps fixé et à prix fait, qui est déchargé sans raison suffi
sante avant l’expiration de son engagement a une action 
en dommage contre son patron, et que la mesure des dom
mages dans ce cas est le montant du salaire convenu pour 
le terme de l'engagement à partir de la date du renvoi. 
—Loranoer, J., 17 mai 1890, Bonneau vs Montreal Watch 
Case Co. VI, 8. C. 436.

7. Hire of work—Engagement at so much a year —Que 
l’engagement de l’intimé comme secrétaire de la commission 
pour un salaire de tant par année constitue un contrat de 
louage d’ouvrage pour une année, sujet à tacite reconduc
tion.

Qu’un tel engagement n’est pas pour un temps indéter
miné, et n’est pas révocable 4 la volonté du locataire.— 
Dorion, Cross, Baby, Church, Bossfi, JJ., 26 mars 1890, 
Commissaires Chemins à Barrières vs Riclle. VI, Q. B. 63.

Citations — Démangeai, p. 360—Lennan v» St. Lawrence k Atlantic Ry. Co. 4 
L. C. R. 91 —Cité de Montréal k Dugdalt, 3 L. N. 304.
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8. Injury to employee —That where a servant meets with 
an accident while engaged in the ordinary duties of his 
employment, and the accident is not the result of any fault 
or negligence on the part of the employer or of those for 
whom he is responsible, the servant or hie representatives 
has no right to recover damages from the employer.— 
Dorion, Ramsay, Tessier, Cross, Baby, JJ , 17 dec. 1888, 
Cie Navigation Richelieu A St Jean. I, Q. B. 25%.

Citationb.— Detroehei A Gauthier, 5 L. N. 404.

An employer is liable for any want of care on hie part by 
which hie servant is injured ; and, therefore, if he engages 
an unskilled or careless person to conduct his work, and 
owing to the want of skill or care of the person so employed, 
another workman is injured, the employer is responsible. 
But in order to hold the employer responsible, it must be 
clearly established that the negligence or want of skill of the 
fellow workman caused the accident by which the damage 
was occasioned. So, whore two workmen were engaged in 
an operation not shown to be hazardous, and an explosion 
occurred which killed the superior workman and injured the 
plaintiff who was assisting the other, it was held that the 
workman injured had no right of compensation from the 
employer, in the absence of any evidence as to the cause of 
the accident, or that the employer was in fault by haring 
hired a careless or unskilful workman. — Dorion, Monk, 
Ramsay, Cross, Baby, JJ., 21 march 1886, St. Laurence 
Sugar A Campbell. I, Q. B. 290.

An employer is responsible tor the damages suflerred by 
an employee through the negligence or want of skill of a 
fellow employee. — Dorion, Ramsay, Cross, Baby, JJ., 16 
jan. 1886. Robinton vi C. P. S. II, Q.B. 26.

(Reversed by Supreme Court 14 8. C. R. 605.)
The defendants were constructing a building in the city 

of Montreal, and at their sollicitation, men (of whom the 
plaintiff was one) were sent by the Corporation to intro
duce water from the street by a pipe connecting with the 
building. This could not be done without working inside 
as well as outside. A man passing along the wall, above 

17
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where the plaintif! was working at the pipe hole, loosened 
and started a brick in the wall, and the brick, falling down, 
injured the plaintiff. A hammer had fallen previously 
and warning had been given to the men above.

(Ramsay A Croe» JJ., dies) That the burden of proof was 
on the defendants to rebut the presumption of negligence, 
and this not having been done, the defendants wore liable. 
—Dorion, Ramsay, Tessier, ('rose, Baby, JJ., 27 jan. 1886, 
Evant, et al & Manette. II, Q. B. 343.

9. Negligence of foreman — The plaintiff (respondent) 
was employed in one of two gangs of men who were engaged 
in discharging defendants’ steamship. After the gang to 
which plaintiff belonged had been dismissed for lunch the 
foreman of the other gang called for volonteere to assist 
in removing a heavy iron girder. Thé respondent volunteered 
and while assisting, was injured in consequence of the girder 
toppling over. The accident was attribuable to the negli
gence of the foreman in charge.

(Affirming the decision of Torrance J.) That masters 
and employers are responsible for the fault and negligence 
of the foreman placed in authority by them, whether the 
damage be caused to a fellow servant or not.

The fact that the plaintiff, while in the employment of 
the defendants, volunteered for the particular service in 
which he was engaged when injured, does not relieve the 
employer from responsibility. — Dorion, Tessier, Cross, 
Baby, 18 March 1887, Allan A Pratt. Ill, Q. B 7.

10. Public oarter-Negligent driving-Aocidental employ- 
ment-Besponsibility.—The defendants, a firm of coal mer
chants, were in the habit of hiring public carters, carrying 
the corporation license, for the cartage and delivery to 
customers of their coal, such carters being paid so much 
per load, and being free to take one or more loads as they 
pleased It appeared that one of these carters, while carry
ing a load of defendants' coal to a customer, had, through 
negligent driving, inflicted severe bodily injuries on the 
plaintiff.
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That each carter wae not a eervant of the défendante or 
one of whom they were reeponeible under art. 1054 O. C., 
but an independent contractor in the nature of a private 
carrier.—Davidson, J., 28 junb 1889, Loitelle vt Muir

V, 8. C 185.
Citations.—2 Sourdat, Re»don*abilit> § 889—11 7W/ie>-,§ 284—2 Sourdat, 

Retponeabilité § 891- Aldeton, on Tort* (Wood* Ed) § 550,/». 589 note I New 
jÿork, rie. Rp. Co. »•* Slembrenner, 54 Am. Rep 120.

11. Heeponeibility.—M. the husband of plaintiff was em
ployed by the defendant master of a steamship to assist in 
unmooring the steamship then lying at the wharf at Mont
real, and about to put to sea While M. was standing ready 
to cast off the stern hawser from the post to which it was 
fastened, the hawser snapped and M. was fatally injured.

(Ramsay & Cross JJ., diss.) That the presumption was 
that the rope was insufficient for the purpose for which it 
was being used, or that the ship was unskilfully handled, 
and in either case the master of the ship was responsible.— 
Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 jan. 1886, Cor
ner & Byrd. II, Q. B 363.

Citations—3 Meerman, 495—Pertain k Dumpier re, 1 L. N. 5.

A gang of men engaged by a railway company were 
proceeding on a construction train to the place where they 
were about to be employed. Platform cars were provided 
by the company, but the men (of whom the plaintiff was 
one) mounted upon a car laden with lumber, and the 
lumber giving way, the plaintiff and others were injured :

That it was the duty of the company’s officials to have 
prevented the workmen from riding in such a dangerous 
position, or, at least, to have warned them very clearly of 
peril, and the company were hold responsible for the dama
ges suffered by the men. — Dorion, Monk, Ramsay, Cross, 
Baby, JJ., 80 junk 1886, The C. P. R. 4 Ooyette.

n, Q. B. 310.
Que le maître est responsable du dommage causé par son 

ouvrier à un autre ouvrier dans l’exécution des fonctions 
auxquelles il est employé.

Que, par suite, il est responsable du dommage causé à un
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de ms employée, par l'écroulement d’un échafaud construit 
par un autre de see ouvriers sur eon ordre. — Mathieu, J., 
19 oct. 1887, Bilanger ve Riopel III, 8. C. 198.

(Affirming the judgment of Mathieu, J. M L. R. 8 S. C. 
198) that an employer is responsible for injuries suffered by 
his workman in consequence of the insufficiency of a scaf
folding constructed by a fellow servant in obedience to the 
orders of the employer. — Papineau, Loranoer, Davidson, 
JJ., 80 dec. 1887, BHanger ve Rioptl. III. 8. 0. 368.

Qu’un manufacturier qui emploie un ouvrier pour faire 
un ouvrage dangereux est tenu de prendre toutes les pré
cautions possibles pour diminuer le danger de manière à ne 
pas exposer l’ouvrier è un danger déraisonable.

Qu’un manufacturier est obligé de tenir ses machines et 
son mécanisme en bonne condition, et dans un état n’of
frant pas de danger pour ses employés

Qu’un manufacturier qui emploie, ordonne ou permet à 
ses ouvriers de changer les courroies des poulies qui servent 
à faire mouvoir les machines de sa manufacture pendant 
que les essieux, les poulies et les courroies sont en mouve
ment, augmente imprudemment le danger auquel l’ouvrier 
est exposé, et est coupable de négligence et responsable des 
accidents qui peuvent arriver à son employé.—Doherty, J., 
7 out. 1888, Coallier ve Dominion Oil. V, 8. C. 97.

(Reversing the judgment of Doherty J. M. L. R. 5 8. 0. 
97.) That where an accident occurs to an employee, not in 
consequence of any fault or neglect of hie employer, but 
solely through hie own negligence and disregard of the 
directions given to him, the employee has no action to be 
indemnified. So where an employee was directed to 
change a belt after six o’clock, when the machinery would 
be stopped, and in disregard of the order he attempted to 
remove the belt before six o’clock while the shaft was still 
in motion, it was held that he had no right to be indem
nified for the injury sustained.—Dorion, Tessier, Cross, 
Baby, Boss*, JJ., 22 sept. 1890, Dominion Oil A Coallier.

VI, Q. B. 368.
Citations.—Detrochei k Gauthier, 6 L- N. 404—St- Lawrence Sugar Refining 

Co. k Cambell, M. L. R. 1 Q- B. 290.
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Qu’un maître qui emploie des journaliers est responsable 
des dommages qu’ils souffrent par suite d'un accident arrivé 
par le mauvais état des outils ou des machines qu’il met à 
leur usage.

Que le maître n’est pas déchargé de sa responsabilité 
parce que le serviteur aurait été imprudent et aurait déso
béi à ses ordres, pourvu que ce dernier ne soit pas la cause 

«première de l’accident.—Johnson, Loranobk, Wurtrln, JJ., 
28 p6v. 1890, Oingrtu tu Cadieux. VI, 8. O. 83.

Citations.—Pour le dema'.dcur 1 Sourdat, Retpontabilité, No. 108 et 911 — 
5 Larombiére, Obligation art. 1384—2 Laurent no. 475—Dallox, 1876, 2e partie, p. 
72, 47—Dalloz 1870-2,/» 211; 1876-1,320; 1877-2, p. Wi-Dallox k Vergé, 
art. 1383 Ç. N. No. 92—Dallox, 1873-2, p. 189, Ouillemin vt Comp. de» Mine» de 
Monttkiry—C. C 1053, 1064—if. L. R. 1 Q B. 281, Rot» k Ungloit— 25 L. C. 
J. 261, Auprix v» Lafleur—6 L. N. 404, Detroehe» vt Gauthier—if. L R. 3 Q. B. 
316, Cadieux v» C. P. R.—17 R. L. 260 Legault v» Montréal.

Pour le défendeur :—1 L. N. b Périam v» Dompierre—b Larotnbiére, p. 708— 
11 Tou!lier No- 154—Sourdat, No. 661—Sirey vo Dommage», No. 2 bit—Field, on 
Damage», p. 21, 168, 171 —Cooley, on Tort», 674—Uarriton, on Municipal Law. 
489—16 L C. R 231 Moffett v» G. T. R

A contracter is responsible for the negligence of hie em
ployees in allowing a plate to be blown from the roof where 
they were at work, by which a passer-by was injured.— 
Tillikr, J., 81 jan. 1889, Skackell tu Drapeau.

V, 8. 0. 81.
MASTER AND APPRENTICES

See MONTREAL.
MASTER OF CHIP

See SHIPPING.

MATRIMONIAL DOMICILE
See DOMICILE.

MEDICAL EXAMINATION
See PERSONAL INJURIES.

MEMBER OF PARLIAMENT
See LIBEL AND SLANDER.

MEMBERSHIP
See ASSOCIATION.
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MENS REA
See PROCEDURE.

MENTAL ANCIUISH
See PROCEDURE.

MERCANTILE AGENCY
That where the report of » mercantile agency to its cus

tomer», concerning the standing of a person in business, is 
true, and no malice is proved, an action of damages for such 
publication will not be maintained —Dorion, Monk, Tab- 
chrrbau, Sanborn, JJ., 15 ebb. 1876, Oirard & Bradetreet.

Ill, Q. B. 69.
Citations__Fleming el Teblint vo Failed and Failure—Arte tie faillite de 186V

—Ouyol, Rep. vo Banqueroute, pp*-\49,161—Nouv. Denitarlvo/aillite, p. 402—Ro
bert tone Reportt, N. Y. S. C, 3, 284, E Itall vt Brooks—Qrellei Dumizeau, p. 161, 
Not. 246, 249, 259—Starnes vt Kinnear, 6 L. C. R. 410—Wilton vt Morrit, 1 L. 
C. J. 237—5 Larombilrv, 692—11 TouRier, No. 116—/>noi> Rolland v. Jodoin, 
16 L. C. R. 387—2 L. C. J. 20—CUt vt Oatpf, 16 L. C. R 381—Blackitone, 
livre I If, ch. 8—Starkie, on Slander, p. 433, part. 1 —

See DAMAGES—LIBEL AND SLANDER.

MINOR
1. Action for slander_Qu'un mineur émancipé, par ma

nage peut, sans l’assistance do sou curateur, intenter les ac
tions mobilières, et, par suite, poursuivre en dommages pour 
injures.—Mathieu, J., 1 oct. 1884, Miller vs CUroux.

I, S. C. 223.
2. Change of domicile_Qu'un père qui engage son fils

mineur comme apprenti pour un nombre déterminé d’an
nées, dans l'endroit où il réside avec sa famille, est justifia
ble de retirer son fils d’apprentissage, avant l’expiration du 
temps fixé lors que le maître veut l’emmener résider dans 
uue place éloignée où le père ne sera pas en état de surveil
ler la conduite de son fils.—Taschereau, J., 8 rfiv. 1888, 
Gravel vs Malo. IV, 8. C. 43.

3. Ratification_Qu’un mineur devenu miyeur peut rati
fier les procédures par lui faites pendant sa minorité, et ain
si les rendre valables.—Mathieu, J., 8 mai 1889, Pelletier 
vs Lamb. V, 8. O. 69.

See CORPORATION—TUTOR AND MINOR-TRUST.
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MISDIRECTION
See PROCEDURK.

MISNOMER
See PROCEDURE-PLEADING.

MISREPRESENTATION
See SALE.

MITOYENNETE

La limite d’épaieeeur d'un mur mitoyen eat de dix-huit 
poucee et le propriétaire d’un mur d’une plue grande épaie- 
ecur ne peut forcer son voisin, qui veut bâtir contre ce mur, 
de payer plus que la moitié du coût d’un mur de dix-huit 
pouces, plus la moitié du sol occupé par ce mur.

Toutefois le voisin, poursuivi pour la valeur d'un mur d’une 
plus grande épaisseur, doit plaider spécialement qu’il n'a pas 
besoin d’un mur de plus de dix-huit pouces, et en l'absence 
d’une semblable allégation, la Cour ne pourra suppléer au 
défaut de ce moyen de défense.—Mathieu, Wurtele, Pa- 
onuelo, JJ., 80 avril 1891, St. Stephen/ Church ti Evani.

vu, s. o. a as.
Citations.—1 Delvincourt, /». 160, note 9—Mareadi, art. 661, No. 2—2 Zarha- 

ri», § 322, />. 1 73, 4e •‘dit—Pardeuu», ServituJ», /, No. 186—7 Diurent, 511—2 
Demaule No. 615 hit—Du Caurroy, Bonnier rt R, //, No. 292—Demolomhe, Ser~ 
vitiiJet, /, (vol. NI), No. 362.

MONEY PAID BY ERROR
See ACTION.

MONTREAL (CITY OF)

I.—Accident caused by discharge of fire works.
II.—Action.

(1) For Anes or penalties.
(3) To set aside by-law.

III. —Aldermen supplying materials for fulfilment
OF CONTRACT WITH CITY OR SELLING GOODS TO CITY.

IV. —Assault by constable.
V.—Assessment as owner.

VI.—Assessment roll—When it comes into force.
VII —Board of revisors.
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VIII.—By-law concerning masters and apprentices.
IX.—Changing level op street.
X.—Contestation op election.

XI —Constitutional law—Butcher’s stall—Taxation 
—By-law.

XII. —Disability of corporations acquiring immova
bles property—Expropriation .

XIII. —Division of i bbt.
XIV. —Driving in the streets.
XV. —Election of alderman—Contestation—Qualifi

cation OP PETITIONERS.
XVI. —Expropriation—Indemnity.

XVII. —Fire brigade—Negligence.
XVIII.—Interest in contracts.

XIX. —Liability por assault by policeman—Damages.
XX. —Liability for special assessments.

XXL—Licence—Expiration of.
XXII—Licensing bale op meat.

XXIII.—Mandamus — Expropriation — Commissioners
WHOSE POWERS HAVE LAPSED.

XXIV.—Municipal election—Date op election—Extraor
dinary vacancy.

XXV. —Nomination op candidates.
XXVI. —Prescription.

XXVII.—Proprietors par indivis-Joint and several li
ability FOB TAXES.

XXVIII.—Public street-Destination.
XXIX. —Qualification of alderman.
XXX. —Responsibility.

(1) Demolition of building.
(2) For acts of police in making illegal arrest.
(3) For condition of sewers
(4) Of proprietor.

XXXI —Rules of council—Reconsideration of questions.
XXXII__Sewer—Warranty.

XXXIII —Sidewalk in front of public market.
XXXIV.—Special tax for sewer.
XXXV.—Statute labor tax—Water rate.

XXXVI.—Street Railway Company — Construction of
CHARTER AND MUNICIPAL BY-LAWS—REPAIRS TO

streets —New pavements —Liability op com
pany TO CONTRAINTE TO COST OF PERMANENT IM
PROVEMENTS.

XXXVII.—'Taxation— Delegation of powers.
XXXVIII.—Tree.

XXXIX.—Warranty.
XL.—Widening of St. Lawrence St.

See CONTRACT — EXEMPTION FROM TAXES-CON- 
8TITUTIONAL LAW—HARBOUR COMMISSION
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ER8 HEALTH, BOARD OF-LICENSE LAW- 
MAGISTRATES' COURT—MANDAMUS—MUNICI
PAL LAW-PRBSCRIPTION-PROCEDURE—RE
CORDER'S COURT — SERVITUDE — USUFRUC
TUARY.

1. Accident caused by discharge of fireworks.—Qu’à l’oc
casion de fêtes ou réjouissances publiques, lorsque la cité 
de Montréal permet, dans des endroits publics des feux 
d’artifice elle est responsable des accidents qu’ils peuvent 
occasionner, même dans le cas où ces feux d’artifices sont 
sous le contrôle d’un organisateur particulier.—Loranoer, 
J., 80 mai 1888, Forget va Montréal. IV, 8. C. 17.

Citations—Wkitl.y tt Brork à Ce-, 4 Timtt Iaw Rtporit, 141.

2. Action.— 1. For fine» or penalty. —Que d’après la 
charte de la Cité do Montréal, en force depuis le 21 mars 
1889, les poursuites pour le recouvrement des amendes ou 
pénalités imposées par la charte doivent être portées devant 
la Cour du Recorder, qui seule a juridiction. — Taschsrsad, 
J., 8 mai 1890, Daveluy va Hurteau. VI, 8. C. 835.

2. To aet aaide by-law. — Proceedings to annul a by-law
must be brought within three months from the time the 
by-law comes into force.—Loranoir, J., 20 hot. 1886, Cie 
Navigation Longueuil n Montreal (Confirmed in appeal 
8 M. L. R. Q. B. 172). (Reversed by Supreme Court 16 
8. C. R. 666). II, 8. C. 18.

3. Aldermen supplying materials for fulfilment of contract
with city or selling goods to city_An alderman who under
takes to supply the materials required by a contractor, for 
the execution of a contract with the city of Montreal, deri
ves an interest from such contract, which comes within the 
prohibition of the statute 87 Viet. (Q) ch. 61, s. 22, and 
renders him incapable of holding his seat as an alderman,

All sales of goods by an alderman to the corporation, 
either directly or through a person interposed, fall within 
the prohibition of the law.

The revised charter of the city of Montreal, 62 Viet (Q) 
ch. 79 being merely a consolidation of the previous Acts
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affecting the city, the provision! of the latter, re-enacted in 
the consolidated charter, are deemed to be still in force as 
to acts done before the consolidation.

The contracts referred to in s. 26 of 52 Viet., (Q.) ch. 79, are 
not those from which a profit to the extent of $100 is 
derived, but contracts the price and consideration of which 
amounts to $100. The limit applies to the contract itself 
and not to the profit made from it. — Johnson, Loranobr, 
Wurtele, 17 MARCH 1890, Stephent vi Ilurteau.

VI, 8. C. 148.
Citations —Rndlich, Interpretation of Statutet, No. 490.

4. Assault by constable. — Que la cité de Montréal est 
responsable de la conduite de ses hommes de police dans 
l’exercice de leurs fonctions. — Paonuxlo, J., 16 riv. 1891, 
Courcelles es Montréal. VII, 8 C. 164.

6. Assessments as owner_The fact that the name of the
person assessed did not appear in the books of the corpora 
tion as owner, doee not preclude a demand for assessments as 
owner where it appears that he was in fact, owner.—Torran
ce, J., 10 NOV. 1886, Montreal vt Robertson. II, 8. C. 429.

6. Assessment roll-When it comes into force. — That an
assessment roll comes into force from the date of its final 
completion and deposit by the commissioners in the office 
of the city treasurer, and the prescription of three months 
under 42-48 Victoria ch. 58 s. 12 runs from that date.— 
Dorion, Tessier, Cross, Babt, JJ., 26 mat 1887, Joyce A 
Montreal. Ill, Q B. 200.

7. Board of Revisers —That the discretion of the Board of 
Revisers extends merely to matters of fact, such as the veri
fication of names and residences of voters, and not to matters 
of law and if they decide a question of law, the court, by 
mandamus, may interfere to prevent such illegal exercise of 
discretion.

The water rate imposed in the city of Montreal is in the 
nature of a tax, and not the price of a commodity sold and 
those who pay such water rate are exempts from the pay
ment of the statute labor tax, which is due only by those 
who do not otherwise contribute to th* municipal revenue.
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— Taschereau, Gill, Loranoer, JJ., 9 not. 1886, Olalon 
va Fairbairn. II, 8. 0. 468.

Citations—Cooley, Taxation, 2—High Extraordinary legal remedial, Ho. 327— 
2 Dillon § 832—JUdfieU, on Raihrayt, p. 643—Wood, on Mandamus, 63, 80, 84, 
88.

8. By-law concerning masters and apprentices. — Qu'une 
personne qui eat “ engagée ” par écrit à une autre personue 
qui ae qualifie “ bourgeois ou maître ”, pour un an, pour 
travailler de son métier soit à l’entreprise ou à la pièce, ou
4 la quantité, c. g. tant de mille, doit être considérée comme
tombant sous l’effet du règlement de la cité de Montréal 
concernant les “ maîtres et apprentis" et peut être légale
ment condamnée a l’amende et à la prison par le Recorder 
nu cas d'abAndon de son service sans permission.—Gill, J., 
6 juin 1887, Dinelle va Gauthier. III, 8. C. 134.

9. Changing level of street_Qu'une corporation munici
pal est responsable des dommages qu'elle cause à un propri
étaire sur une rue dont elle change le niveau.—Mathieu, J.,
5 nov. 1884, Turgeon va Montrial. I, 8. C. 111.

10. Contestation of election. —Que d’après la charte de la 
cité de Montréal (87 Vict. ch 61, sect. 26) il n’est pas né
cessaire, dans le cas de contestation d’une élection munici
pale, que le bref d’assignation soit signé par le juge ou que 
le défendeur soit assigné à comparaître devant le juge,— 
Mathieu, J , 2 avril 1889, Mauicotte va Berger. I, 8. C. 88.

Que les échevins, pour la cité de Montréal, ne sont, d’après 
la charte de cette dernière, réellement élus que lorsque, sur 
le rapport du bureau des réviseurs, le conseil de la cité a 
déclaré qui a obtenu le plus grand nombre de votes et que 
par conséquent, le délai de trente jours pour contester l'élec
tion ne commence à courir que de ce jour.

Que tant que l’événement qui constitue une condition 
suspensive n’est pas accompli ou défailli, le sort de l’obliga
tion conventionnelle qui s’y trouve subordonné, n'est pas lui- 
même fixé définitivement ; qu’ainei une obligation consentie 
par contrat de mariage en faveur de la femme comme gain 
de survie, est une obligation dépendant d’une condition 
suspensive et que durant la vie du mari cette obligation ne
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pent être considérée comme juste dette de ce dernier, quand 
même cette obligation serait garantie par hypothèque.

Qu’un échevin de la cité de Montréal ne peut invoquer 
dans une demande contre lui pour manque de qualification 
foncière, le défaut de mise en demeure, suivant la sect. 19 
du ch. 61 du statut de 1874, Québec, qu'en autant qu’il peut 
justifier d'une nouvelle qualification au tempe de la pour
suite.—Mathiic, J , 28 janv. 1886, lUoitan vi Prévoit.

I, 8. C. 844.
11. Constitutional law-Butoher’e Stall-Taxation-By-law__

That subsections 27 and 81, of sect. 128 of 87 Viet. (Q) ch. 
51 by which the Council of the city of Montreal is authorised 
to regulate, license or restrain the sale in any private stall or 
shop in the city outside of the public meat markets of fresh 
meats, vegetables, fish, or other articles usually sold ou 
markets, is within the powers of the provincial legislature.

That the by-law passed by the City Council under the 
authority of the above-named subsections, fixing the license 
to sell in a private stall at $200 is valid. — Dorion, Cross, 
Baby, Chdrch, Bossé, JJ., 26 jcni 1889. Pigeon k Recor
der. (Affirmed by Supreme Court 17 8. C. R. 496).

VI, Q. B. 60.
Citations.— Walker * Cité de Montréal, 3 L. N. 201 and M. L R, 1 Q. B. 

469—Cooley, on taxation, eh. 18, p. 386—Leveeque vt City qf Montreal, 2 L. N, 
306—Mallette t>« City qf Montreal, 2 L. N. 370.

12. Disability of corporation acquiring immovable proper- 
ty-Bxpropriation.—On demurrer, that a municipal corpora
tion has a right to expropriate, or acquire by voluntary sale, 
such real estate only as may be required for the municipal 
administration, or as it may have been authorised to ac
quire and hold for specific purposes. A corporation cannot 
without special authorization expropriate or acquire real 
estate for the purpose of erecting a building thereon to be 
let as shops and dwellings.

In the absence of express authorization to the corpora
tion, the expropriated owner of real estate taken for a pu
blic purpose, has the right, when the property is not used 
for such purpose, to have it restored to him, and when part 
only has been used for the public purpose, to have the 
unused portion restored to him.
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It is immaterial whether the aoqniaition is made by process 
of expropriation or hy voluntary sale, after the adoption of 
a resolution declaring that the property is required for a 
public purpose, and authorizing its acquisition.—Wortili, 
J., 8 JUNE 1891, Roy vt Montreal. VII, 8. C. 238.

Citations—Deypetronny et Delumarre, Not 724 et 729.

13. Division of debt_1, 2, and 8 as in the city of Montreal
vs Robertson supra. — The correction of the assessment of 
one year by a bailiff under a warrant is not a bar to an action 
for the assessment due for anterior year. — Torrance, J., 10 
Nov. 1886, Montreal ve Fleming. II, 8. 0. 432.

14. Driving in the streets.—Qu’un charretier qui traverse 
une rue, dans la cité de Montréal, doit conduire son cheval 
au pas, autrement il est responsable des dommages qu’il 
pourra causer si son cheval ou sa voiture frappe quelqu’un. 
—Mathieu, J., 6 rév. 1888, Robert» vs Bastien.

IV, 8. C. 48.
18. Election of alderman-Contestation - Qualification of

petitioners_Que l'élection d’un échevin du conseil de ville
de la cité de Montréal ne peut être contestée que par des 
électeurs dûment inscrits et habiles 6 voter à cette élection.

Que le défaut de qualification de la part des contestants 
peut être invoqué par exception à la forme. — Loranoir, 
J., 9 mai 1889, Poudrier v Bonin. V, 8. C. 86.

16. Expropriation-Indemnity.—Qu’une personne dont les 
biens sont expropriée pour cause d’utilité publique a une 
action en justice pour le supplément d’indemuité lorsque les 
commissaires nommée pour évaluer ces biens ont erré dans 
leur sentence.

Que, dans l’indemnité à être accordée à un locataire doit 
être compris (1) un montant proportionné à la jouissance 
qu'il devait avoir jusqu’à la fin de son bail, les améliorations 
faites par lui à la maison expropriée, lorsque ces améliora
tions doivent, à l'expiration du bail, appartenir au locateur. 
(2) les frais de déménagement occasionnée par l’expropria
tion. (8) les frais de réparations faites par lui et qui devien
nent inutiles (4) les dommages que le déplacement lui occa-
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eionne, soit perte de contrat ou pratique ; (6) la différence 
de loyer qu'il est tenu de payer jusqu’à la fin de son bail.

Que les fraie payée aux avocate de l’exproprié pour servi
ces professionnels rendue devant les commissaires ne doivent 
pas être compris dans l’indemnité. — Loranger, J., 27 fbv. 
1891, Ouimet vs Montrial. VIE, 8. C. 193,

17. Fire brigade—Negligence—Que la cité de Montréal 
sera responsable des dommages que pourront causeries pom
piers allant au feu dans leurs voitures menées à toute 
vitesse lorsque rien ne distingue ces voitures et qu'aucune 
cloche n’est sonnée pour mettre le public en garde.—Jetté, 
J., 16 Fâv. 1889, Oadbois vt Montréal. V, 8. C. 43.

18. Interest in contracts. — That the qualification of 
plaintiffs, in an action to set aside the election of the defen
dant as mayor, may be examined into, though the names of 
the plaintiffs be on the voters’ list, and it may be shown 
that their names are on the voters’ list by error.

The fact that the defendant, when elected Mayor of 
Montreal was proprietor of a newspaper, which at the time 
of the election, was publishing advertisements for the Cor
poration, is not sufficient to void the election, in the absence 
of any evidence to show that the defendant at the time of 
his election was receiving a pecuniary allowance from the 
city.—Torrance, J., 18 jünb 1885, Ste-Marievs Beaugrand.

I, 8. C. 328.
Citation.—Caverhilt vt Ryatt, 18 /,. C J. 3Î3.

19. Liability for assault by polioeman__That the city of
Montreal is liable in damages for an unjustifiable assault 
committed on a citizen by a policeman while on duty.

That without identifying such policeman by name or 
number, it is sufficient to prove that he was one of the squad 
wearing the policeman’s uniform andcarrying the bâton — 
Maimed, J., 21 apml 1888, Ouinette vs Montreal.

IV, 8. C. 69.
20. Liability for special assessment.—The original assess

ment roll made for the purpose of levying the coet of an 
improvement in the city of Montreal having been set adieo 
and annulled by the Courts, a new roll for the costs of the
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same improvements was made under the authority of an 
Act of the Provincial Legislature.

Held :—That the assessment under the new roll was 
payable by the person who was the proprietor at the time 
the new roll came into force and that he had no recourse 
against the person who was proprietor at the time the roll 
which was annulled by the Courts came into force.—Tas
chereau, J., 17 JAM. 1885, Lunn t>« Windsor Hotel.

I, 8. 0. 137.
Citations.—Dalloz, Repirtoire to Commune, No. 2626—Idtm. vo vente, Not 

1046, 1047—Pothier, vente, Not. 194, 198—6 Marcad*,p, 263-

31. License -expiration of.—Que les licences que la cjté 
de Montréal accorde pour vendre sur les marchés publics les 
produits de la campagne expirent au 1er mai, chaque année, 
quelle que soit la date à laquelle cette licence a été prise et 
quand même l’officier chargé de l'émettre, l’aurait prolongé 
au delà de cette date.—Tellier, J., 5 mai 1888, St-Michel 
vs Montrial. IV, 8. C 99.

38. Lioensing sale of meat__The by-law passed by the
city Council of Montreal under the authority of the statute 
87 Vic (Q) ch. 51, s. 128 s. s. 27, 81, fixing the license to 
sell in a private stall ; at $200 is valid.—Dorion, Tessier, 
Baby, Bossé, Doherty, JJ., 24 sept. 1890, Corbeil vs City 
of Montreal. VI, 4 B. 371.

Citations.—Pigeon k Cour du Recorder, M. />. R. 6 <J. B 60.

33. Mandamus — Expropriation — Commissioners whose
powers have lapsed_Commissioners appointed torexpropria-
tion have two duties (1) to appraise and determine the 
indemnity for each property required, and to make and 
deposit a report of the appraisements ; and (2) to apportion 
the cost among those who are to bear it.

That when the commissioners have made and deposited 
the report of their appraisements, or when the delay for the 
completion of their work of appraisement and for the de
posit of their report, has expired, without such deposit being 
made, all their powers, as experts for the purposes of valu
ation cease and a writ of mandamus will not then lie to 
compel them to proceed (as they were by law bound to do)
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to value the reaidue not exceeding fifty feet in depth of a 
property taken for the improvemente.—Wurtile, J., 8 juke 
1889, Gubin vs Proctor. V, 8. C. 166.

24. Municipal election —Date of election—Extraordinary
vacancy__That the date of a municipal election within the
meaning of 46 Viet. (Q) ch. 78 I 27, is not the day of poll
ing, but the day on which the city Council declatee the per
son to be elected ; and the eame rule appliee where an elec
tion is held to supply an extraordinary vacancy which 
occurs during the year—Tait, J., 28 junk 1887, Donnelly 
vs Kennedy. Ill, 8. C. 385.

Citations—Motion vt Prevott, M L R. 1 S. C. 244.

25. Nomination of candidates.—Que dans lea élections 
municipales pour la cité de Montréal, la loi ne déterminant 
aucun délai pour la mise en nomination des échevins à par
tir du moment où l’assemblée est ouverte, le temps d’agir 
est laissé à la prudence du président et * la diligence des 
candidats.—Loranoer, J., 25 ocr. 1884, Massioottevs Berger.

I, 8. O. 20.
26. Prescription.--The prescription of three years under 

the Act 42 43 Viet. (Q) ch. 58 a 11 is not applicable to 
arrears of assessments exigible before the passing of said act. 
—Torrance, J., 10 nov. 1886, City of Montreal vs Robertson.

II, 8. C. 420.
27. Proprietors par indivis - Joint and several liability for

taxes_Que l’obligation des propriétaires de biens immeu
bles de payer les taxes dues à la cité de Montréal, est indi
visible, conjoint et solidaire, et que cette dernière peut en 
poursuivre le paiement, en entier, contre celui dont le nom 
est inscrit au rôle d’évaluation, ou de tout autre proprié
taire par indivis.—Tellier, J., 22 mars 1888, CM de Mon
tréal vs Cassidy. IV, 8. O. 32.

(Affirming the judgment of Tellier J., M. L. R. 4 8. C. 
82). That the obligation to pay the taxes imposed by the 
corporation of the dty of Montreal on real property is 
indivisible, solutione, and that the city is entitled to recover 
the entire amount of such taxes from any one of the co-
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proprietors par indivii whose name is entered on the assess
ment roll as one of the owners.—Tessier, Church, Boast, 
Doherty, JJ., 28 may 1889, Cattidy Si CM de Montrial.

VI, Q. B. 388.

88. Public street—Destination.—En 1848, B. propose k la 
cité do Montréal d’ouvrir une rue sur sa propriété. 8a re
quête fut référée au comité des chemins qui déclara accep
ter l’offre en y apposant certaines conditions, mais le projet 
ne fut jamais sanctionné par le conseil de ville. Cependant 
B. fit préparer un plan de ses terrains, en y indiquant com
me rue projetée, la nouvelle rue et vendit même certains 
lots décrits comme étant bornés par la dite rue Lee acqué
reurs de ces lots bâtirent sur la ligne de cette rue qui ne 
fut jamais définitivement ouverte et dont une extrémité fut 
fermée par une clftture avec ouverture pour piétons. Depuis 
plus de trente ans, cependant la rue a servi au public com
me voie de communication, mais sans que la ville de Mon
tréal l'ait jamais reconnue formellement comme rue pu
blique.

Que dans ces circonstances il y avait sufflsament destina
tion de cotte rue de la part de B. pour empêcher les repré
sentants de ce dernier de prétendre que les terrains ainsi 
ouverts à sa circulation générale sont propriété privée

Que l'usage général par le public comme rue d’un terrain 
destiné par le propriétaire à faire une rue comporte accep
tation du terrain pour les fine d’une rue publique.

Qu'aucune acceptation formelle par la ville de Montréal 
n'était pas nécessaire dans ces circonstances, l’acceptation 
de la dite rue par le public, de la manière indiquée, étant 
suffisante pour faire du terrain une rue publique.

Qu'un propriétaire ne peut, après avoir ouvert une rue à 
la circulation publique revenir sur cette destination et for
mer la dite rue, après qu elle a été ainsi acceptée par le 
public.—Paonublo, J., 28 juin 1890, Childt va Montréal

VI, 8. O. 393.
Citations.—hambert, Ponemion, AV 308— Nouveau Denùart vo Chemin» § 3 

AV 5—Dillon, Munici/sal Corporation», vol 2 AV 490—0/#*, on Highway», /». 18— 
Mgrand vu Ijtgaré, 0 Q. L. R. p. 120—Par ieuui, Servitude», vol /, ATo. 216— 
Cura»non, Action» Poiietioire», p. 246—Proudhon, Domaine, Publie, No 562, p. 
181 — Wodon, Poiietiion, 11, No. 503 —0 sy à Montré si, 25 L. C. J. 132.

18
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29. Qualification of alderman.—Qu'une société commer
ciale est un être moral distinct dee associée, et que l’actif de 
la société est un patrimoine distinct de l'avoir des associés 
individuellement.

Que dans l’espèce il h’y a pas lieu à l’application des art. 
746, 1898 C. C. attendu qu’il s’agit d’une société commer
ciale, et que le partage des biens de la dite société ne réagit 
que jusqu’au jour de sa dissolution ; que comme matière de 
fait la société plaidée par le défendeur n’était pas dissoute 
lors du partage.

Que par suite des principes ci-dessus un échevin de la 
cité de Montréal ne peut se qualifier comme tel sur les biens 
d'une société commerciale existant entre lui et une autre 
personne, durant l’existence de cette société.—Loranoer, J, 
80 juin 1887, Oirard vs Rousseau. III, 8. C. 293.

Citationb.—26 Laurent, No. 418—7 Pont, Ni. 124—2 Aubry et Rau, 406— 
10 Laurent, No. 291, 263.

30. Responsibility. — 1. Demolition of building. — Que 
lorsque l’inspecteur des bêtises de la cité de Montréal, en sa 
dite qualité, contracte avec un tiers pour faire démolir une 
bâtisse suivant les prescriptions des règlements municipaux, 
la cité de Montréal est responsable du coût des travaux 
ainsi faits.

Que dans ce cas, sur une action en garantie par la cité de 
Montréal contre le propriétaire de la maison démolie, la cité 
de Montréal devra tenir compte au dit propriétaire de la 
valeur des matériaux enlevés par l’inspecteur.—Mathieu, 

J., 7 rév 1889, Frappiervs Montrial. V, 8. O. 37.
2. For acts of police in making illegal arrest.—Que la cité 

de Montréal est responsable des actes de ses employée faits 
dans l’exécution de leur charge, cee derniers étant alors 
censée agir comme agents autorisés de la dite cité ; qu’en 
conséquence elle est responsable des fausses arrestations 
faites par ses hommes de police.

Que lorsque la cité de Montréal envoie ses hommes de 
police garder la paix publique K quelqu'endroit et qu’elle 
place ses hommes sous les ordres d’une personne quelconque 
qui n’est pas à son emploi, cette délégation de pouvoirs 
n'empêche pas eu^reeponeabilité.
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Que lee hommee de police qui font une faueec arrestation 
eont aussi personnellement responsables, et ne peuvent être 
excusée par le fait qu'ils ont reçu d’une personne, autorisée 
ou non, l’ordre de faire l’arrestation. — Jette, J., 8 juillet 
1881, Laviolette vs Thomas. I, S. C. 350.

8. For conditions of sewers.—Que lorsque la cité de Mont
réal est en possession de esnaux d’égoût quand même ces 
égoûts n'auraient pas été construits par elle-même, elle est 
tenue en loi de les entretenir en bon état et est responsable 
des dommages que peut causer leur mauvais état à ceux qui 
s’en servent ; en cela ses pouvoirs ne sont pas législatifs et 
elle ne peut prétendre qu’elle n’est tenue à cet entretien 
que suivant ses ressources pécuniaires et qu’il est laissé à sa 
discrétion.—MoussEAn, J., 8 avril 1885, Leduc ts Montréal.

I, 8. C. 300.
4 Of proprietor.—Que d'après la loi et les règlements de 

la cité de Montréal, un propriétaire ne peut être poursuivi 
pour ne pas avoir enlevé la neige ou la glace des trottoirs 
située en face d’une maison, d’une bâtisse ou d’un lot lui 
appartenant, que lorsque ce propriétaire occupe lui-même 
cette maison ou bâtisse, ou lorsqu’il s’agit d’un lot vaeant. 
—Taschereau, J., 1 nie. 1882, Montréal vs Beaudry.

I, 8. C. 467.
31. Rules of oounoil - Reconsideration of question. — Que 

pour appliquer la 26e règle du Conseil do Ville de la cité de 
Montréal qui défend de reconsidérer â la même séance une 
question plus d’une fois, il faut que la question soit identi
quement la même ; qu'ainsi la règle ne s’applique pas lors
que le Conseil a nommé un employé, puis a reconsidéré son 
vote peur en nommer un autre, et qu’elle reconsidère de 
nouveau son vote pour renommer le premier ; dans ce cas, 
la première reconsidération s’appliquait au premier nommé, 
tandis que la seconde s'applique au second nommé — Tas
chereau, J., 28 juin 1889, Vannier vs Montréal.

VI, 8. C. 315.
38. Sewer-Warranty. — En 1887 et 1888,1a ville de la 

CAte-St-Louis, municipalité limitrophe de la cité de Mont
réal, a construit divers canaux d égoût pour l’égoutement
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dee rnee et de plusieurs cours d’eau, lesquels canaux elle a 
illégalement et sans la permission de la cité de Montréal, 
reliés au canal d’égont de la rue St-Denis en la cité de 
Montréal. Cette connection s’est faite à la connaissance des 
officiers, mais sans la permission du conseil de la corpora
tion de Montréal. Dans l’hiver et le printemps de 1890, 
l’égout de la rue St-Denis ne pouvant suffire à l'écoulement 
des eaux de la CAte-St-Louis, la maison du Demandeur fut 
inondée par le refoulement des eaux dans le canal d’égout. 
De là action en responsabilité par le demandeur contre la 
cité de Montréal qui, à son tour, appela en garantie la ville 
de la CAte-St-Louis.

Que la ville de Montréal, ayant laissé faire la connection 
entre les égouts de la ville do la CAte-St-Louis et son égout 
de In rue St-Denis, est responsable vis à vis du demandeur 
des dommages que ce dernier a éprouvée par suite du refou
lement des eaux de l’égout de la rue St-Denis.

Que la ville de la CAte-St-Louis, ayant fait la dite connec
tion illégalement et sans la permission de la cité de Mont
réal, et dirigé toutes ses eaux dans le seul égout de la rue 
St-Denis, est tenue de garantir la cité de Montréal contre la 
condamnation prononcée contre elle en cette cause.

Le fait quo les officiers de la ville de Montréal savaient 
que la dite connection avait été faite, ne décharge pas la 
défenderesse en garantie de la responsabilité de son acte.— 
Paondilo, J., 19 MARS 1891, Grotki VS la cité dé Montrial k 
la eiti dé Montrial k la villé dé la Cito-St-Louié.

VII, 8. C. 867.
Que pour le prélèvement de ces taxes, le Conseil de la 

cité de Montréal peut déléguer ses pouvoirs à un de ses offi
ciers municipaux.

Que pour la confection de travaux publics de même na
ture dans la cité de Montréal, il n’est pas nécessaire de faire 
un règlement particulier pour chaque cas ; un règlement gé
néral, fait par le Conseil sur la recommandation d'un de ses 
comités, est suffisant.

Qu’il n'est pas nécessaire que la cité de Montréal donne 
avis préalablement à la construction d’égoûts qu’elle fait 
faire dans les rues, mais que l'avis qu’elle donne aux pro-
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priétaires de relier leur conduit privé à l’égout public eet 
suffisant.

Qu’une résolution du Conseil de la cité de Montréal doit 
être contestée dans le délai de trois mois. — Loranoer, J., 
80 nov. 1887, Cité it Montréal es Cuvillier. III, 8. C. 265.

33. Sidewalk In front of public market. — Que la cité de 
Montréal est responsable de l'état des trottoirs vis-à-vis les 
marchés publies et que lorsqu'un accident arrive par le mau
vais état de ces trottoirs qui ne seraient ni couverte de cen
dres, ni coupés de manière à les rendre non glissants, la 
cité de Montréal devra payer les dommages qui en résulte
ront.—JettS, J., 18 ïâv. 1889, Ooulivt Montréal.

V, 8. C. 45.
34. Special tax for sewer. -Que la cité de Montréal, lors

qu’elle fait un égout commun dans une rue homologuée sur 
le plan de la cité, mais qui n’est pas encore ouverte au pu
blic, ne peut en faire payer le ooût aux propriétaires des 
lots vacants qui bordent cette rue.

Que l'homologation d une rue tracée sur le plan officiel 
de la cité de Montréal ne donne pas à cette dernière un 
titre à la propriété de la rue qui ne peut lui être acquise que 
par expropriation ; jusque-là la rue reste la propriété du 
propriétaire du terrain sur lequel est tracée la rue.

Que la prescription de trois mois dans lesquels tout règle
ment d’un rôle d’évaluation ou de cotisation doit être con
testé, ne s'applique pas lorsqu'il s'agit de repousser une 
action basée sur iceux quand par le plaidoyer la nullité 
n’en est pas demandée. — Loranobr, J., 81 JANV. 1891, 
Montréal vt Lacroix. VII, 8. C. 190.

35. Statute labor tax-Water rate__That a person who
pays water rate in the city of Montreal, thereby contributes 
to the municipal revenue and is exempt from the payment 
of statute labor tax. — Caron, J., 18 riv. 1886, Déchéiu vt 
Fairbairn. II, 8. C. 440.

36. Street railway company - Construction of charter and
municipal by laws - Repairs to streets - New pave meats-Llsbi- 
lity of company to contribute to cost of permanent improve
ments__That a Street Railway Company, authorized by
their charter to construct and maintain a railway upon a
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certain street, are not liable under a municipal by-law re
quiring the company “ to keep the roadway between their 
rails, and twelve inches on each side thereof, paved, maca
damized or graveled aa the case may be so as to suit the 
kind of paving need in the streets, through which their 
lines run ’’ to contribute to the cost of a new pavement laid 
down by the city over the street, in question, including the 
portion that the company were bound to keep in order.

That the laying of new pavements like the making of the 
street iteelf, is a permanent improvement, which is solely at 
the charge of the city, and to which the company are not 
bound to contribute.

That the company are only bound to keep their tracks 
and the specified portion of the roadway in good condition, 
and to make all necessary repairs thereto ; but are not 
bound to perform work altering the form or nature of the 
roadway and of the paving of the streets. — Wurtrlr, J., 
10 nov. 1887, Montreal vs M. Street Railw. Ill, 8. C. 320.

37. Taxation-Delegation of powers.—Que la cité de Mont
réal, lorsqu’elle exerce le droit qu’elle a par sa charte d’im
poser des taxes par réglement, doit le faire en désignant 
d’une manière claire, déterminée et spécifique, quelle classe 
de personnes elle entend taxer.

Que la cité de Montréal ne peut pas imposer une taxe par 
des termes généraux et ne peut pas non plus déléguer ses 
pouvoirs de manière à permettre aux cotiseure d'inclure 
pour la taxe d'affaires certaines classes de personnes non 
spécialement désignées dans le règlement.—Wurtrlr, J., 6 
mai 1889, Acer vs Demontigny. V, 8 C. 117.

38. Tree_Que les arbres d'ornement qui sont plantés
sur la voie publique, dans la cité de Montréal, sont la pro
priété des propriétaires des lots de terrains faisant front sur 
la rue ; et que ces arbres doivent être considérée comme un 
accessoire de la propriété des dits terrains.

Que ces propriétaires ont une action en dommage contre 
la cité de Montréal pour avoir fait couper et enlever ces 
arbres.—Lynch, J , 28 avril 1891, Beauchamp vs Montréal.

VII, 8. C. 382.
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89. Warranty—A vendor who eells a property during 
the proceedings of expropriation for a public improvement 
is not garant of the purchaser for the share of the cost of 
the improvement with which the property is charged by an 
assessment roll made subsequent to the date of the sale — 
Dorion, Monk, Ramsay, Tessier, Baby, JJ., 25 sept. 1885, 
Cross A Windior Hotel. (Affirmed by Supreme Court 12 
8. C. R 624 ) H, Q. B. 8.

40. Widening of Bt. Lawrence Street.—That under 51-62 
Viet (Q) ch. 79, s. 14, as revised and consolidated by 62 
Viet. (Q) ch. 79, e. 248, the portion of the indemnity paya
ble by the city for the expropriation of the property re
quired for the widening of St. Lawrence Street, may pro[>- 
erly be paid out of the capital funds of the city, and not out 
of the annual revenue.—Wurtelk, J., 17 may 1889, Fatter 
vt Montreal. V, 8. C. 164.

MORTAGE OF VESSEL 
See SHIPPING.

MOULIN BANAL 
See SERVITUDE.

MUNICIPAL CORPORATIONS—MUNICIPAL 
LAW

I —Action against secretary treasurer.
II—Action or damaoes—Notice.

III. —Agreement to open street.
IV. —Animal straying.
V. —Appointment under 8M O. M.

VI.—Books or account—OrncE hours.
VII.—By-law—Grounds or nullity.
VUI.-Oity or Montreal.

IX —Collection roll
X—Condition or streets — Extraordinary circum

stances.
XI.—County council—Bridge—Procès verrai..

XII.—Local municipalities.
XIII. —Mandamus
XIV. —Meeting or municipal council —Adjournment—

By-law -Publication or.
XV —Members or council prrsohnaly interested.
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XVI.—Monies or municipality handed by mayor to bib 
successor— Responsibility or mayor to secre- 
tAby-teeasureb.

XVII.—Occupant.
XVIII.—Power to license and regulate.

XIX —Powers or county council.
XX —Powers or municipal corporations.

XXL—Procès verbal.
XXII.—tju A LI PIC ATI ON or COUNCILLORS.

XXIII.—Bale or land tor taies—Nullity or—Rights or 
purchaser—Warranty—Costs.

XXIV.—School commissioners.
XXV —Town council—Assessments por debts or Town- 

Appeal.
XXVI —Violation or domicile—Arrest without Warrant- 

Damages.
XXVII.—Water course—Jurisdiction or county council- 

jurisdiction or Superior Court.

See CM5RK—CONSTITUTIONAL LAW —EDUCATION 
AL INSTITUTION — ELECTION ACT —EXEMP
TION FROM TAXES—MONTREAL—NEQLIOENCE 
8HERRR00KE—PRESCRIPTION.

1. Action againit secretsry-treeeurer.—That an action by 
the superintendent of education does not lie under e. 22 of 
Viet. 40, c. 22 (Q) against the secretary treasurer of a school 
municipality after he has rendered his account and the 
account has been approved at a regular meeting of the rate
payers and also by the trustees.

That even supposing that the action by the superintend
ent in this case could be regarded as an action instituted 
under s. 86 of the above mentioned act, and sect 19 of 41 
Viet. c. 6, the action would not lie until after the trustees 
had been put in default to bring such action and had refus
ed or neglected to do so.—Dorion, Monk, Ramsay, Cross, 
Baby, JJ., 19 nov. 1884, Ouimet & Normandin.

I, Q. B. 107.
'£. Action of damages—Notice.—A municipal corporation 

is responsible for damages arising from the bad condition of 
the sidewalks and streets, without proof that it had notice 
of the defects which led to the accident complained of.

That the notice of suit required by art 798 of the Mu
nicipal Code, as amended by 46 Viet. (Q) c. 86, s. 26 and
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by 48 Viet. (Q) c. 28, a. 16 applies not only to actions for 
the penalty therein enacted, but also to actions for damages 
resulting from the non-execution of procès-verbaux and by
laws.

But such notice is not a matter of public order and may 
be waived by the defendant’s failure to invoke the absence 
of notice by their pleadings, and by their admission of lia
bility.—Johnson, Taschrriau, Mathiru, JJ., 81 oot. 1888, 
Charron vi Corporation St. Hubert. IV, 8. C. 431.

Citations,—Ueauchemtn r. Corp St. Jean, 6 L. N. 367—Laurin vt Corp. Sau/t 
RieolUt, 7 L. N. 318—Corp. Douglae* k Maher, 14 R L. 45.

Que l'on ne peut poursuivre en dommages une oorjiora
tion municipale soumise au Code municipal, pour défaut 
d'entretien des chemins on cours d’eau, sans lui avoir donné 
un avis de quinze jours (O. M. arts. 798 et 878) ; l’avis est. 
nécessaire même dans le cas où dans une action d’une autre 
nature, le demandeur joint h son action une demande de 
dommages.—Taschereau, J , 14 mai 1890, Senical vt Corpo
ration St-Bruno. VI, 8. C. 338.

3. Agreement to open street.—A municipal corporation 
cannot validly bind itself to make a by-law for the opening 
of a street, and no action will lie against such corporation 
for failure to carry out an agreement for the opening of a 
street.—Dorion, Monk, Ramsay, Tkssikr, Baby, JJ., 26 
sept. 1886, Brunet vt Corporation St. Louie. II. Q. B. 103.

4. Animal straying.—Que lorsqu’un animal trouvé errant 
est mis en fourrière, le propriétaire de cet animal ne peut le 
réclamer, sans avoir préalablement offert de payer l’amende 
et les dommages encourus et sans renouveler les offres et con
signer l’argent en Cour, s’il procède à la saisie revendica
tion.—CTmon, J., 9 avril 1885, Brotteau ve Broutau.

I, S. C. 307.
6. Appointment under 814 C. K__The mode of recovery

under Art 941, Municipal Code, for the collection of taxes 
imposed for county purposes under a procès verbal is not 
exclusive and an action by the county corporation lies 
against a local corporation foi the recovery of taxes imposed 
by such procès verbal.
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The apportionment under art. 814 M. C., ii an apportion
ment of work, and may be dispensed with by a proche verbal ; 
and where a proche verbal made by a county council for the 
coet of a bridge declared that no apportionment ehould be 
required, and fixed the portion payable by the local corpo
rations, and the homologation of the proche verbal wae 
never opposed nor appealed from, the effect wae to make 
the local corporation debtor to the county council for the 
amount.—Torrarcr, Jnri, Buchanan, JJ., 80 juni 1886, 
Corporation of Missisquoi vt Corporation St. George».

II, 8. C. 833.
0. Books of account—Office hours.—Que lee livres de 

compte du secrétaire trésorier de toute ville régie |>ar le 
ch. 1 du titre 11 des 8. K. Q., lee pihcee justificatives de 
ses dépenses de même que tous lee registres et documente en 
sa possession comme archives du conseil doivent être tenue 
ouverte à l’inspection de tout contribuable lee jours de bu
reau entre neuf heures du matin et quatre heures de l’aprhs- 
midi.

Qu'une résolution du conseil municipal d'une telle ville, 
fixant les heures de bureau de son secrétaire trésorier de 
sept heures t dix heures du soir est illégale, et sans effet 
comme contraire à l’art 4848 8. R. Q.—Wurtrlr, J., 8 
juillet 1890, Ver mette v» Villt Côte St-Louis

VI, 8. O. 442.
7. By-law—Grounds of nullity_The corporation respond

ent passed a by law on the 11th September, 1882, granting 
a bonus to a railway. At a meeting of the council on the 
16th September, 1882, a change was made in the by-law, 
extending the date for finishing the road from 1st February, 
1888 to 16th July, 1888. Before the meeting of the 16th 
September the by-law as originally drawn was published in 
one issue of the Ormstown Courier, and after the 16th 
September it was published, as changed, in two issues of the 
of the Courier. Counting from the 16th September only 19 
clear days remained before the 6th October, the first day of 
polling. On petition by municipal electors, 4th May, 1888 
to annul the by-law on the ground (1) that the by-law voted 
on was not the one passed or advertised, (2) that if the by-
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law waa considered as being of the 16th September, it could 
not be submitted to the electors on the 6th October :—

That no substantial injustice being done, the electors hav
ing acquiesced by voting, and the by-law having been 
approved by the lieutenant governor-in-oouncil without 
protest, the petition should be dismissed.

That the change made in the by-law on the 16th Sep
tember was not a faux—Dorion, Ramsay, Tussier, Cross, 
Bart, JJ., 26 nov 1884, Simpson el al A Corporation of the 
Parish of Sic. Malaehie d' Ormstown. VII, Q. B 400.

Citations—Coot y à Brome, I L N. 619.

8, city of Montreal. — 1. Collection of tax—Farming out 
eystem —The electors and rate payers of a municipality have 
the rigth of knowing, from the books and records of the 
corporation, the amount collected from each tax imposed 
by the council, and the details of the expenditure.

The salary of the officers appointed by the council of the 
city of Montreal, must be fixed ; and be either a stipulated 
sum for a given period, or a stipulated commission or per
centage on collections.

The farming out of a tax imposed on horse dealers, whe
reby the farmer pays the council a stipulated sum of money 
for a given period and collects the tax for his own benefit 
is illegal ; and a resolution of council sanctioning such an 
arrangement will be annulled.—Wortxle, J., 8 July 1890, 
Kimball ve Montreal. (Reversed in review 18 R. L. 62.)

VI, 8. C. 870.
2. Expropriation.—Under the statute 81 Viet. (Q) ch. 87, 

it was necessary that the commissioners appointed to carry 
out an expropriation and to determine the parties interest
ed therein and to be assessed for the purpose of the propos
ed improvement, should give public notice of their proceed
ings in the manner therein provided, and in the absence of 
such notice the assessment roll made by the commissioners 
was null and void ; nor could the subsequent homologation 
of the report of commissioners by the Superior Court give 
validity to such proceedings.—Ramsay, Trssiir, Bary, Do
herty, Caron, JJ., 24 xov. 1884, Hubert vs Montreal.

I, Q. B. 887.
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8. Taxa on real utate.—Par acte do 4 novembre 1873 C. 
obtint du gouvernement fédéral une promeaee de vente d'un 
immeuble situé dans la cité de Montréal, dont la possession 
ne devait lui être donnée que sous certaines conditions men
tionnées à l’acte. Le 26 octobre 1876 G. vendit et trans
porta à l’appelant tous ses droits résultant de la dite pro
messe de vente. Les conditions stipulées ne furent remplies 
et la possession de l’immeuble* ne tut donnée t l’appelant 
que le 1er novembre 1876, et il n’obtint son titre que le 4 
novembre. Le rftle annuel de cotisation pour l'année civique 
commençant le 1er mai 1876 fut parachevé et déposé au 
bureau du secrétaire trésorier de la cité le 28 septembre 
1876, et sur ce r61e l’appelant était mentionné comme con
tribuable pour l’immeuble en question.

Que les taxes municipales dans la cité de Montréal ne 
sont pas payables jour par jour et sont dues par le proprié
taire et possesseur de l’immeuble sqjet à cotisation au temps 
de 1 imposition des taxes.

Que l’appelant n’est devenu propriétaire de l’immeuble 
en question que le 4 novembre 1876, et que le gouverne
ment fédéral en a été le propriétaire jusqu’è cette date.

Que par conséquent, les propriétés du gouvernement 
n’étant pas sujettes aux taxes municipales, l’immeuble en 
question n’était pas susceptible d’être taxé le 28 septembre 
1876, date de la mise en vigueur du rôle de cotisation pour 
l’année civique commençant le 1er mai 1876 ; et l’acquisi
tion subséquente de l’immeuble par l’appelant ne l’a pas 
rendu contribuable pour aucune partie des cotisations pour 
cette année.

Que le fait que l’appelant avait été cotisé et taxé sur le 
r61e de cette année, et qu’il ne s’en était pas plaint de la 
manière réglée par la charte de la cité, ne pouvait pas le 
rendre contribuable pour ces taxes.—Dorion, Monk, Ram
say, Tkssibr, Gabon, JJ., 19 nov. 1889, Ilogan 4 Montréal.

I, Q. B. 80.
9. Collection roll_That the formalities prescribed by the

municipal Code with the reference to a collection roll must 
be strictly followed, as in the case of an acte de répartition 
annexed to a procès verbal and where such formalities have
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not been observed, the taiee thereby imiioeed ere not exigi
ble end a sale of land for arreara of aueh pretended taxon 
will be annulled.

Where the taxes are illegal in consequence of there being 
no valid collection roll in existence, acquiescence will not 
give validity to such assessment —Dokion, Monk, Kamnat, 
Tbssirr, Bart, JJ., 24 nov. 1884, Corporation Batun 
Chambly ft Scheffer. I, Q. B. 48.

10. Conditions of street - Extraordinary circumstances__
That a municipal cor]ioration is not bonnd to make extraor
dinary exertions, out of proportion to the means at its dis
posal, in order to keep the streets free from snow and ice, 
but only to such extent as is reasonable, taking into consi
deration the means at its disposal.—Dorion, Txssirr, Cross, 
Bart, JJ., 22 prb. 1887, Corporation Sherbrooke ft Short.

Ill, Q B. 50.
11. County oounoil-Bridge-Prooès verbal. — Que lea pou

voirs conférés par l'article 585 du Code municipal sont du 
ressort particulier des conseils locaux et que |«r les disposi
tions de la loi tons les travaux faits sur les ponts munici
paux, soit en vertu de la loi, en vertu des règlements ou des 
procès verbaux, sont à la charge exclusive des contribuables, 
propriétaires ou occupants de terre.

Que les conseils de comté n’ont prs le pouvoir de mettre 
ces travaux h la charge des municipalités locales, s'il n'a pas 
été passé de règlement à cet effet par le conseil des munici
palités locales en vertu de l'art. 585 C. M.

Que bien que le Code municipal accorde un droit d’appel 
à la Court de Circuit du comté on du district de toute déci
sion, règlement ou procès verbal de la muicipalité locale 
pour cause d’illégalité, néanmoins la jurisprudence reconnaît 
h la Cour Supérieure le droit et le pouvoir d’adjuger sur les 
décisions des conseils municipaux, à raison du contrôle su
périeur qu’elle possède sur les corps publics et corporations. 
—Gill, Tillirr, Tait, JJ., 81 mars 1890, Corporation Va- 
rennet vt Corporation Verthèret. VII, 8. C. 8.

Citation, — Dmumr* ft Corp VtrrUnr I L. C. L J SI—Porto m Contort 
10 Q. L. R. 1—(f Skaugneuy ri Corp. Sir-Clotilde 11 Q. L R. IM — Barbota* vi 
Corp. Laprairü M. L. R. 5 $■ C 84.



272 MUNICIPAL CORPORATION—MUNICIPAL LAW

County bridge» are under the exclusive control of the 
county council. The decieion» of the county council are 
eubject to appeal to the Circuit Court of the county or dis
trict, and may be quashed for illegality. The special reme
dy, however, does not deprive the Superior Court of 
the control which it has over every corporation, when such 
corporation exceeds or illegaly uses its powers.

Under art. 941 M. C. the chargee imposed by a proche 
verbal for the cost of a county bridge should be collected 
by the officers of the local municipality.

In the matter of municipal taxation the persons on whom 
taxes are imposed, whether as proprietors or occupants, 
should be dearly indicated.

The county council cannot charge the cost ot a county 
bridge upon the local municipality, unless the local council 
has passed a by-law under art. 685 C. M. — Cross, Baby, 
Bose6, Dohirty, JJ., 27 jan. 1891, Corporation Verckéree 1 
Corporation Varennet. (Confirmed by Supreme Court, 19 
8. C. R. 866. VH, Q. B. 368.

12. Local municipalities.- Qu’aux termes du Code muni
cipal (84 Viet. ch. 68, art. 19, par. 8) les “ municipalités 
locales ” comprennent les municipalités de villages.

Que l'art. 27 du même code ne fait qu'indiquer quelles 
municipalités rurales seront considérées comme municipali
tés locales, sans égard aux municipalités de village qui 
tombent sous la régie générale établie par l’art. 19, par. 8.

Que par conséquent une compagnie dûment incorporée en 
vertu de l’acte 88 Vict. ch. 82, avait le droit d'empierrer un 
chemin de front dans les limites d’une municipalité de 
village, d’y poser de» barrières et d’y percevoir des péages.

Qu'en vertu du dit acte, une telle compagnie a le droit 
d’exiger un péage pour une fraclion de mille parcourue, 
pourvu que sur toute la longueur du chemin parcouru, le 
taux n'exixle pas le montant par mille, fixé par la cédule B 
du dit statut.—Dorion, Monk, Ramsay, Tessikr, Baby, JJ., 
9 DEC. 1881, Cie péage de Pointe Claire & Leclerc.

I, Q. B. 296.
13. Mandamus. -Que lorsqu’une corporation municipale 

déclare illégalement que le siège d’un conseiller est vacant,
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le remède de ce dernier eel mi mandamui contre la corpo
ration.

Que la preetation du «erment d’office par un coneeiller 
municipal est une choee essentielle, maie que la diepoeition 
du Code Municipal qui veut qu'une entrée de la preetation 
du eerment eoit faite dans le livre des délibérations du 
conseil n'est que directoire, et n'est pas à peine de nullité. 
—Wurtrlb, J., 5 AOÛT 1887, Savaria va Corporation Va- 
rennes. Ill, S. C. 187.

14. Meeting of municipal council-Adjournment - By-law- 
Publioation of.- When a general meeting of a municipal 
council, regularly summoned, hue been properly adjourned 
to another day, the meeting held in pursuance of such ad
journment is regular and legal, although not preceded by 
notice required for the original meeting, the adjourned 
meeting and the two forming together but one session.

Where a procès verbal was on the table during the deli
beration of the council thereon and the members of the 
council and the persons interested therein who where pre
sent knew the tenor of such procès verbal, it was not 
necessary to read the procès verbal, the examination con
sisting in such case of the discussion with full knowledge 
of its contents.

Where it has been decided by a resolution that a council
lor is not personally interested, such resolution is final and 
has full effect.

Where the notice given by the secretary treasurer of the 
passing of a by-law is irregular and insufficient, such irregu
larity does not entail the nullity of the by law, but merely 
suspends its going into execution until duly published.— 
Wurtxlr, J., 1 SEPT. 1890, Provoat va Ste-Anna de Bellevue.

VI, 8. 0. 489.
18. Members of council personally interested_En droit,

que tout contribuable peut prendre dee procédés judiciaires 
pour forcer le secrétaire trésorier d’une municipalité à entrer 
dans les minutes des délibérations du conseil, toute résolu
tion qui a été régulièrement passée par ce dernier.—John
son, Taschereau, Gill, JJ., 81 mars 1887, Maaaue va Na- 
deau. III, S. 0.118.



274 MUNICIPAL CORPORATION—MUNICIPAL LAW

Citations —Dubucvs Cie. Chemin, M k S ,1 L. N. p. 5—Moffntt vs Si-Amour, 
9 R. L. 439— Qouin vs Duhord, 2 R L 62 -High, Extraordinary Legal Remedies, 
pp.304,306, 316 el 321 — Tapping, on Mandamus, 16—Moses, on Mandamus, 194— 
H od, on Mandamus, 17,18, 34, 64, 86, 93, 96

Que d après le statut incorporant la ville de Saint-Jean, 
un membre du conseil municipal n'a pas droit de voter aux 
assemblées du conseil sur une question dans laquelle, soit 
personnellement, soit comme membre d'une société commer
ciale, il a un intérêt pécuniaire, et qu’une résolution du con
seil adoptée par une majorité d’uue voix, sera déclarée nulle 
lorsqu’un membre ainsi intéressé aurait voté du c6té do la 
majorité.—Dorion, Tessier, Cross, Bossé, Dohbrtt, JJ., 
19 janv. 1889, Stéfani & Monbleau. V, Q. B 33.

16. Monies of municipality handed by mayor to his suc
cessor—Responsibility of mayor to secretary-treasurer.—(Af
firming the judgment of Brooks, J.) That the defendant, 
Mayor of a municipality, who had received monies belong
ing to the municipality, from the secretary-treasurer, was 
bound to account for the same to the secretary-treasurer, 
who had been held accountable to the municipality there
for; and that the fact that the defendant has handed the 
monies over to hie successor in the office of Mayor, without 
proof that it was done at die request or with the approval 
of the secretary-treasurer did not relieve him from so ac
counting.—Jetté, Taschereau, Loranorr, JJ., 81 ocr. 1888, 
Main vs Wilcooks. IV, 8. C. 338.

17. Occupant—Qu’un conseil municipal ne peut ouvrir 
un chemin à travers une érablière située dans un rayon de 
400 pieds de la maison habitée par l'occupant do telle éra
blière sans le consentement par écrit du propriétaire.

Que le fermier habitant la maison appartenant au pro
priétaire d'une érablière affermée “ est occupant ” de telle 
érablière dans le sens de l’art. 904 C. M.—Dorion, Tessier, 
Cross, Baby, Church, JJ., 23 sept. 1887, Massue vs Corpo
ration St-Aimi. III, Q. B. 363.

18. Power to license and regulate. —That a power granted 
to a municipal corporation to license and regulate a particu
lar business does not authorize the exaction of a revenue 
duty, but only of a moderate fee sufficient to cover the



MUNICIPAL CORPORATION—MUNICIPAL LAW 275

cause of issuing the licenses and of inspecting and regulat
ing the sale. So, where the city of Montreal was empow
ered to license and regulate junk stores, it was held that 
the exaction of a license of a license of $50 per annum, was 
illegal.—Dorion, Monk, Cross, Baby, JJ., 27 nov. 1885, 
Montreal k Walker. I, Q. B. 469.

19. Powers of county council.—A local council passed a 
by-law which was amended by the county council on ap
peal. The local council without new proceedings or any 
effort to amend, passed a by-law in similar terms to the 
former by-law, which was then again taken to the county 
council on appeal, when following resolution was proposed 
and adopted : “ Attendu que la question en litige sur le 
présent appel a été réglée par ce conseil, en homologuant le 
procès-verbal de Louis Parent, en octobre dernier ; et atten
du que le conseil municipal de la paroisse de St-David, au 
lieu le mettre à exécution le dit procès-verbal et de respec
ter la décision de ce conseil, a adopté, à sa session du 7 avril 
dernier, un règlement mettant à néant la dite décision de 
ce conseil ; que l’appel porté devant ce conseil par requête 
de Dolphie Lessard et autres, en date du 12 avril dernier 
soit maintenu ; et que le règlement dont est appel, adopté 
par le conseil municipal de la paroisse de St-David à sa ses
sion du 7 avril dernier, ainsi que tous les procédés, ordres 
et résolutions du dit conseil municipal de la paroisse de St- 
David, adoptés à sa dite sessions du 7 avril dernier, amen
dant le dit procès verbal de Louis Parent, soient et ils sont 
par la présente résolution, cassés annulés et mis à néant à 
toutes fins que de droits, avec dépens contre Régis Crépeault, 
père (and four others) de la paroisse de St-David qu". ont par 
requête en date du 1er mars dernier sollicité du conseil mu
nicipal de la paroisse de St-David, la passation du dit règle
ment, savoir les intimés sur le présent appel. ”

That the county council, in thus setting aside the by-law 
of the local council acted within its jurisdiction.—Monk, 
Ramsay, Tessier, Cross, Baby, JJ., 21 jan. 1886, Corpora
tion Comti Yamaska k Durocher. Ill, Q B. 219.

20. Powers of municipal corporations.—Que la corpora
tion de Ste-Cunégonde, autorisée à acheter l’aqueduc de

19
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Ste-Cuiiégonde et de 8t-IIenri, pour une somme de $400,- 
000, pur un statut passé alors que l’un des deux propriétai
res de l'aqueduc était interdit pour démence, ne pouvait 
acquérir la part de l’interdit que judiciairement ; en consé
quence elle pouvait acquérir privément l’autre moitié à un 
prix n’excédant pas la moitié de $400,000, sauf à acquérir 
l’autre moitié, lorsqu’elle sera vendue judiciairement, soit à 
la poursuite des créanciers de l’interdit, ou sur licitation 
provoquée par 1 un des co-propriétaires.

Qu’il doit être laissé au conseil de ville, une discrétion 
raison able dans une transaction de ce genre et que la Cour 
n’interviendra pas pour l’empêcher d’acquérir la moitié de 
l’aqueduc, lorsqu’il prétend que c’est le seul mode pratique 
d’arriver à l'acquisition du tout et qu’il est constant qu’il est 
de l’intérêt de la ville d’acquérir l’aqueduc—Paonuelo, J., 
2 nov. 1889, Roy va La Corporation de la Ville de Ste-Cuné- 
gonde k Berger. V, 8. C. 361.

21. Procès-verbal.—Although it is within the attributes
of municipalities to make by-laws and procès-verbaux tor 
the opening of water-courses, and a person injured thereby 
may have exercised his right of appeal to the county coun
cil and the procès-verbal has been confirmed by the county 
council, nevertheless such confirmation is not a bar to an 
action to ret aside the procès-verbal where it orders some
thing to be done which is in itself contrary to law. And 
so, where the effect of a water-course established by procès- 
verbal was to aggravate greatly the servitude which the 
plaintiff’s land had to bear owing to its being lower than 
that of his neighbours, it was held that he was entitled to 
bring a suit to have the procès-verbal set aside, although 
he had appealed previously to the county council and the 
procès-verbal had been confirmed thereby.—Monk, Ramsay, 
Tessier, Cross, JJ., 26 nov. 1884, Corporation Ste. Anne 
Bout de Vile k Rebum. (Confirmed by Supreme Court 15 
8. C. R. 92). I, Q. B. 200.

22. Qualification of councillor.—Que la qualification exi
gée par la loi des conseillers municipaux doit être considé
rée au moment même de son élection ; notamment un can
didat déqualifié au moment de sa mise en nomination par
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le uon-paieraent de ses taxes peut être qualifié une heure 
après, lors de son élection s’il les acquitte dans l’intervalle, 
et alors, son élection sera maintenue.—Papineau, J., 19 
nov. 1881, Bouvier vt William. IV, 8. C. 381.

23. Sale of land for taxes—Nullity of— Rights of purchaser 
— Warranty — Costs.—Where lands arc sold illegally for 
taxes by school trustees and the purchaser has brought à 
petitory action to obtain possession, and the trustees inter
vened and admit the nullity of the sale, which was made 
super non domino et non possidente} they are bound not 
only to repay the purchaser the purchase price, cost of deeds 
and registration, but also to pay all costs as well of the 
principal action as of the intervention. But they are not 
liable to pay the costs uselessly incurred by the purchaser 
in an action en garantie against the corporation of the 
county, which was dismissed.

The prescription of two years enacted by art. 1015 M. C. 
is in favor of the purchaser as against attacks made by the 
original owner, and is not applicable to a case where the 
purchaser, at the end of two years or more, finds hipiself 
without lawful title or possession.—Davidson, J., 6 dec. 

1889, Brunet vs Davidson. (Modified in appeal 1 R. O. Q. 
B 79). VII, 8. 0. 423.

24. School commissioners. - Que d’après les provisions de 
l’Acte 46 Viet. ch. 29 a. 2, et les articles 346 et seq. du code mu
nicipal, les contestations d’élection de commissaires d'écoles 
doivent être portées devant la Cour de Circuit ou la Cour 
de Magistrats, qui ont une juridiction exclusive en ces ma
tières.

Que partant le recours par bref de quo warranto établi 
par 8. R. B. C. c. 15 s. 40 contre l’usurpation de telles fonc
tions, est abrogé.

Que même si ce recoure existait encore concurremment 
avec celui indiqué par la loi nouvelle, la simple élection des 
défendeurs comme commissaires d’écoles, sans qu’ils se 
soient immiscés dans l’exercice de telle charge, ne donnerait 
pas lieu à l’émanation d’un quo warranto. (Art. 1016 C.
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P. C.)—Dorion, Monk, Tessier, Cross, Bart, JJ., 27 mai 
1885, Metras & Trudeau. I, Q. B. 347.

Citations.—Pans & Couture 10 Q. L. R. I.

25. Town council — Assessments for debts of town—Ap
peal.—Qu’un conseil de ville, en vertu de l’acte des clauses 
générales des villes, peut, par une résolution, ordonner au 
secrétaire-trésorier de prélever une somme déterminée pour 
acquitter une dette de la corporation, ce que le secrétaire- 
trésorier fera par un rôle spécial de perception.

Que les villes constituées en corporation par acte spécial 
sont tenues de contribuer au coût de l’achat d’un terrain et 
de la construction sur icelui d’une bâtisse pour servir k la 
Cour de Circuit et au bureau d’enregistrement du comté 
dans lequel elles sont situées ;

Que la part à contribuer par chacune de ces villes sera 
établie par le conseil de comté d'après toutefois le montant 
total de l’évaluation des biens imposables de cette ville, ce 
montant total étant fourni au conseil de comté par un certi
ficat du secrétaire-trésorier de cette ville.

Qu’il y a lieu à appel du jugement rendu en cette cause 
par la Cour Supérieure, étant une action en la forme ordi
naire pour faire annuler des procédés du conseil de ville de 
Lachute.—Dorion, Bossé, Baby, Doherty, Cimon, JJ., 23 
mars 1891, McConnell k Corporation Lachute.

VU, Q. B. 99.
26. Violation of domicile —Arrest without warrant—Dam

ages_Officers of police in the employment of a municipal
corporation have no right to enter the dwelling of a citizen 
in the night time, without a warrant and arreut him on mere 
suspicion that a felony has been committed and the corpo
ration will be held responsible in damages for such illegal 
arrest.—Dorion, Cross, Baby, Bossé, JJ, 20 march 1890, 
Pratt k Charbonneau. VII, Q. B. 24.

Citations .—Allan r Wright, 8 C. k P. 522—Additon, on Torts, vol. II, No. 
853, 876—Levi v. Reed, 6 8. C. R. 483—St. Lawrence Steam Navig. Co. v. Lemay, 
M L. R. 3 Q B. 214—Lanctôt, p 90, 91, 99, 95 -Archbold, I vol. (116 notes 101, 
102), p. 24 et note- Cooley, on Torts, 183—Oingras & Desilets, Dig. Sup. Court, 
R. 116-18—Woolrich, 8—Taschereau, Crim. Acts, vol. 2,p. 15, 23—Droit Criminel, 
Arrestations, de Montigny, 169.
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27. Water-course-Jurisdiction of county council-jurisdic
tion of Superior Court. — Qu’un cours d'eau qui traverse deux 
municipalités locales est un cours d'eau de comte, placé par 
la loi sous la juridiction originaire du conseil de comté.

Qu’un conseil de comté qui rend une décision relative
ment à un procès-verbal au sujet d’un pareil cours d’eau, 
n’exerce pas une fonction judiciaire, mais simplement admi
nistrative.

Que bien que le Code municipal (art. 100) donne un re
cours devant la Cour de Circuit et devant la Côur du Magis
trat pour la cassation de tout procès-verbal, rôle, résolution, 
etc., néanmoins la Cour Supérieure ne cesse pas d’avoir juri
diction en ce cas vu le contrôle qu’elle possède sur toute 
corporation ou corps politique.

Que dans tous les procès-verbaux réglant les cours d’eau, 
tous les propriétaires intéressés doivent être assujettis aux 
travaux nécessaires dans la proportion de leur terrain égouté ; 
que dans le cas contraire tout contribuable a droit de se 
plaindre.—Jbtté, J., 15 mai 1889, Barbeau vs Corporation 
Laprairie. V, 8. C 84.

Citations.—Laviolette va Corp. Napiervi/le 31 L. C. J. 216—Corp. Pointe-aux- 
Tremblei N Corp. Hoehelaga 7 L. N. p. 417—Corp. St. Alexandre v. Mailloux 7 R. 
L. 418 — Viau vn Corp. Longue-Pointe 8 L N. 110—Corp. Arthahaaka v Patoine 
12 R J. d» Québec 67—Corp. Vamasku v. Du rocker 30 L. C. J. 216—Rehurn va 
Corp. Ste. Anne 11 R. L. 133—Il Demolombe No. 298.

MUNICIPAL ELECTION
See MONTREAL

MUNICIPAL TAXES
See USUFRUCTUARY.

MUNICIPAL DEBENTURES

A debenture is a negotiable instrument, and cannot bear 
a condition on the face of it, making ite validity dependent 
upon obligations to be performed in future. And so, where 
a municipal corporation voted a bonus to a railway company 
payable in debentures, and the by-law imposed certain future 
obligations upon the company as to the mode of operating
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the road, it wan held that debenture! in which thoec obliga
tions were net forth an condition! were not a valid tender.— 
Monk, Ramsay, Tessier, Cross, Baby, JJ., 27 march 1886, 
MarFarlane vs Corporation He. Cessaire. (Affirmed by Su
preme Court 16 S. C. R. 788). II, Q. B. 160.

MUR MITOYEN

See MITOYENNETE.

MUTUAL INSURANCE COMPANY

The by-laws of mutual insurance company gave the pre
sident the management of its concerns and funds, with power 
of act in his own discretion and judgment in the absence of 
specific directions from the directors, and it was also his duty 
to sign all notes authorized by the board or by virtue of the 
by laws. The president was both president and treasurer, 
and was also acting as secretary.

That the plaintiff, which was the transferee for value 
given before maturity, of a note signed in behalf of the com
pany by the president, as president and treasurer, and given 
to the payee in settlement of a valid claim against the com
pany, was entitled to recover the amount of said note from 
the company.—Taschereau, Mathieu, Davidson, JJ., 5 nov. 
1887, Jones vs The E. T. Mutual Fire Ins. Co.

Ill, 8. 0. 413.
NAME

Que le nom d’un commerçant est sa propriété exclusive, 
et que personne autre que lui ne peut se servir de son nom 
sans son autorisation.

Qu’une personne dont on usurpe ainsi le nom a droit à une 
injonction contre l’usurpateur.—Mathieu, J., 18 Nov. 1889, 
Dun et al vs. Croysdill. VI, 8. C. 46.

NATURALIZATION
See MONTREAL.

NAVIGABLE RIVER
See CONSTITUTIONAL LAW
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NECESSARY DEPOSIT
See HOTEL KEEPER.

NEGLIGENCE
I.—Accident occuring without fault.

II —Corporation.
III —Person driving—Accident.
IV.—Street railway.

See BAILLIFP — DAMAGES-MASTER AND SERVANT 
— MONTREAL—MUNICIPAL CORPORATION — 
RAILWAY - RESPONSIBILITY

1. Accident occurring without IRult.—Where a reaping ma
chine was being driven by the defendant along the high
way, the knife to the right side of the road ; and the plain
tiff’s colt, which was straying upon the road, ran upon the 
machine, notwithstanding the defendant’s efforts to keep it 
off, that the plaintiff was not entitled to recover the loss.— 
Johnson, Papineau, Loranobh, JJ., 26 dec. 1887, Carr vs 
Black. Ill, S. C. 350.

2. Corporation. -That a municipality is not responsible
for an injury sustained through the imprudence of the 
person injured ; as where a person crossing the ice on the 
St. Lawrence in winter, deviated from the course marked 
out by branches, and plunged into an opening in the ice, and 
was drowned.—Horion, Tessier, Baby, Church, Bossé, JJ., 
22 jan. 1830, Laforce vs Sorel. VI, Q. B. 149.

Citations.—Coif. Quebec k How 13 Q. L. R. 315—Corp. Sherbrooke k Du- 
fort M L R 5 Q B. 266.

3. Person driving—Accident.—Que la prudence la plus 
ordinaire, ainsi que les règlements municipaux, obligent 
tous ceux qui conduisent des voitures à modérer l’allure de 
leurs chevaux en traversant les rues.

Qu’en vertu de ce devoir, une personne dont la voiture 
et le cheval sont conduits avec une grande vitesse et qui 
frappe un enfant qui traverse la rue assez gravement pour 
amener la mort de cet enfant, sera responsable au père de 
ce dernier dn dommage qui lui en résultera.—Mathieu, J , 
28 mai 1890, Kennedy vs Courville. VI, S. C. 308.
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4. Street railway. -1. Child killed.—Qu’une compagnie 
de chare urbains est responsable d’un accident par lequel 
un enfant de deux ans a été tué sur sa voie, par suite de 
l’infirmité du conducteur qui avait la vue trop corte pour 
voir à distance.

Que dans l’espèce, l’enfant tué étant très jeune ne pou
vait pas discerner le danger et n’a pas pu contribué à l’ac
cident.

Qu’aucune faute n'étant imputable aux parents de l’enfant 
décédé, il n’y a pas lieu d’appliquer la question de la respon
sabilité eontributoire ; qu'à tout événement elle ne pourrait 
donner lieu qu’à une diminution des dommages.

Que dans l’espèce, il y a eu négligence de la part de la 
compagnie défenderesse et qu’il y a lieu d’accorder au père 
de l’enfant comme partie des dommages réels une compen
sation suffisante pour les frais encourus par lui depuis l’é
poque de la naissance de l’enfant jusqu’à sa mort.—Loran- 
gbr, J., 29 déc. 1889, Dufresne vs Compagnie Passagers 
Montréal. VII, 8 C. 10.

Citations.— Bemchamp vs Cloran 11 L. C. J. — IM. v. 42 nd St. Railroad Co. 
1 L N. 452—Robinson os C. P. R- 14 S. C. R 105—St. Lawrence k Ottawa Rn<er 
Ry. Co. Dig. 8 C. R 430—Sedgwick, Iao ling Cases on Négligente, 803.

Revesing the judgment of Loranger, J. M. L. R 7 S C. 
10.—Where a child, two years of age, through the negli
gence or want of vigilance of its parents, is allowed to leave 
the residence and get on the track of a street railway, and 
is killed there by a car of the railway company, an action 
of damages by the father of the child will not be maintained. 
— Baby, Bossé, Doherty, Cimon, JJ., 25 junb 1891, Cie 
Passagers Montréal & Dufresne. VII, Q. B. 5514.

Citations.—-Dominion Oil Cloth Co. à Coal/ier, M, L. R. 6 Q. Ji. 268.

2. Collision.—In an action of damages arising out of a 
collision between the plaintiff’s tow-wheeled cart and the 
defendant’s omnibus where it appeared to the court that 
notwithstanding the bad condition of the thorough fare 
and the narrowness of the space in which the vehicles had 
to pass, a collision might have been avoided by the exercise 
of a greater care on the part of the defendant’s driver, and at 
all events by stopping the omnibus when the difficulty of
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pinning safely was perceived, that the defendants were res
ponsible for damages.—Johnson, Jett6, Loranorr, JJ., 30 
NOV. 1888, Thiboudeau vs M. S. R. Co. IV, S. 0. 400.

Where the plaintiff, white standing on the platform or 
step of a street ear, was injured by a passing load of wood, 
that as the immediate cause of the accident was the conduc
tor’s want of vigilance in failing to stop the car, as he might 
have done, in time to prevent the collision, the defendants 
were responsible. The fact that the plaintiff was standing 
on the platform at the time of the accident did not relieve 
the ‘defendants from responsibility, inasmuch, as he was 
permitted to stand there by the conductor who had collected 
fare from him while he was in that position.—Johnson, Do
herty, Jetté, JJ, 29 sept. 1888, Wilseam vs M. S. R. Co.

IV, 8. C. 193.
(Affirming the decision of the Court of Review M. L. R. 

4 8. C. 198). Where the respondent, a passenger on a 
street car, while standing on the platform or step of the car, 
was injured by a passing cart loaded with planks, that as 
the immediate cause of the accident, was the conductor 
want of vigilance in failing to stop the car, (as ho might 
have done) in time to avoid the collision, the appellant, his 
employer was responsible. The fact that the respondent 
was standing on the platform of the car at the time of the 
accident did not relieve the appellant from responsibility, 
inasmuch as the car was crowded and he was permitted to 
stand there by the conductor who had collected fare from 
him while he was in that position.—Dorion, Cross, Baby, 
Church, Boss8, JJ, 23 nov. 1889, M. S. R. Co. k Wilseam.

V, Q. B 340.

NEWSPAPER

See LIBEL AND SLANDER-LESSOR AND LESSEE.

NEW TRIAL

See CRIMINAL LAW — INSURANCE (KIBE) — JURY 
TRIAL — PROCEDURE.



284 NOTARY

X

NOTARY
Qu’un notai n, dans la rédaction de ses actes, est respon

sable des vices de forme soit extrinsèques ou intrinsèques, 
et pourra être condamné à payer des dommages s’il y insère 
des clauses illégales qui sont la cause de l’annulation de 
l’atte par les tribunaux.

Qu’il est de jurispru ' ..ce que ces domnages soient accor
dés plutôt comme peine que comme indemnité et que le tri
bunal peut les mitiger suivant les circonstances.—Jbttê, J., 
6 juin 1885, Dupuis vs Rieutord. I, 8. C. 356.

(Affirming the judgment of Jetté M. L. R. 1 S.C. p. 856). 
That a notary is responsible in damages for a nullity com
mitted in a deed received by him, even when such nullity 
involves the substance of law. Torrance, Bourgeois, Ma
thieu, JJ., 81 march 1886, Dupuis vs Rieutord.

II, 8. C. 226.
Qu’une mise en demeure et un protêt peut être valable

ment fait, par un notaire dans la salle de la Cour de Police, 
pendant une séance de la Cour, lorsque le défendeur était 
introuvable ailleurs les jours précédents.—Gill, J., 17 ocr. 
1888, Christin vs Morin. IV, 8. C. 469.

See PRINCIPAL AND AGENT - PROCEDURE - PROM
ISSORY NOTE.

NOTICE OF ACTION

See MUNICIPAL CORPORATION-PROCEDURE-PUB
LIC OFFICE.

NOVATION
1, Composition agreement—Not signed by all the creditors 

—Opposition—Tender.—That where an agreement of compo
sition is prepared, by which the creditors agree to accept a 
composition on the amount of their respective claims, and 
the agreement is not signed by all the creditors as was con
templated and it does not appear that those who signed, 
individually intended, to compound for the amount of their 
respective claims independently of the other creditors, nova
tion is not effected of the claim of a creditor who signed the
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agreement but who subsequently refused to accept the com
position and did not receive the same. — Dorion, Cross, 
Baby, Church, Bossé, JJ., 20 nov 1889, McDonald k Seath.

VI, Q. B. 168.
55. Deed of composition.—Where a creditor, whose claim 

does not appear to be of a commercial nature, becomes a 
party to a voluntary deed of composition with his debtor 
by the terms of which he remits half of t ne debt, and the 
interest, and agrees to accept the remainder by instalments, 
with security, without stipulating that the debtor shall not 
be discharged until the composition is fully paid, that nova
tion is effected ; and the creditor has no right, upon the 
debtor’s default to pay the instalments of the composition 
as they become due, to issue execution de piano upon the 
judgment obtained by him for the original debt.—Johnson, 
Loranoer, Wurtklb, JJ., 81 jan. 1889, Vincent vs Roy.

V, S. C. 451.
3. Extinction of obligation by granting a term to substi

tuted debtor—The appellant being indebted to the respond
ent, settled by giving his ow iote (paid at maturity) for part 
of the debt, and for the b nice he gave an order or draft 
on the St. II. Company ch was accepted. But instead 
of exacting immédiat tyment of the draft (which was 
payable forwith), the pondent took from the St. H. Com
pany their two promissory notes payable at one and two 
months respectively and before these notes matured, the St. 
H Company became insolvent.

That novation was effected by the acceptance of the new 
debtor in the room of the old, whom it was intended to 
discharge, as evidenced by the term granted by the creditor 
to the substituted debtor without the concurrence of the 
former debtor.—Dorion, Tessier, Cross, Baby, JJ., 22 fbb. 
1887, O'Brien k Semple. Ill, Q. B. 55.

Citations—18 Demolombe, No. 312, p. 2 9—Dalloz, ro Obligation, Not. 2393, 
2452 et 2457—Pothier, Bugnet, vol 2, p 313.

4. Second obligation not incompatible with first.—That 
novation does not take place where the second obligation 
is only to be the result of the non-fulfilment of the first, and



286 NUISANCE

it* conversion, à titre d'indemnité into the payment of a 
sum of money.—Torrance, Gill, Mathieu, JJ., 30 nov. 
1886, Forgues vs Brossenu. II, 8. C. 376.

NUISANCE

1. Limekiln — Que le fait qu'un propriétaire de four à 
chaux ou autre établissement industriel avait établi et com
mencé à exploiter son industrie avant que le voisin qui se 
plaint ait acquis sa propriété, n’empêche pas lindustriel 
d’être responsable des dommages qu'il cause ; cette pré-occu
pation ne pouvant tout au plue, que le protéger contre la 
suppression de son établissement en certains cas, et donner 
au tribunal une certaine discrétion dans l’appréciation du 
dommage.—Taschereau, J., 8 mai 1891, Gravel vs Gervais.

VII, 8. C. 336.
Citations—6 Laurent 203, So. 149—Datloi, 1984-9-655.

3. Tannery.—That where the person complainting of the 
offensive smell caused by chemicals used in a tannery, and 
which emptied into a drain passing by his property, was 
thoroughly acquainted with the condition of things before 
he purchased, having been five or six years employed in the 
tannery, and moreover, it appeared that he had promoted 
the covering of the drain, and thereby caused an aggrava
tion of the nuisance, an action of damages against the pro
prietor of the tannery would not be maintained.—Dorion, 
Monk, Tessier, Cross, Baby, JJ., 26 sept. 1886, McGibbon 
& Bidard. VI, Q. B. 433.

Citations.—Doutre v. St. Charles, 18 L.C. J 253—Parent v. Daigle, 4 Q. L■ R- 
164—Taillandre, Ijeg. de Manufactures—Brunet, Btablissements Insalubret—Tra- 
bucket, Code des Etablissement» Dangereux— Wood, Law qf Nuisances—Addison, 
on Torts, 2 vol.

See CONSTITUTIONAL LAW.

NULLITY OF DEED
See PLEADING.

NU PROPRIETAIRE
See PARTIES TO ACTION.
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OBLIGATION
1. Joint and several —Where two persons who had sold 

one-fourth interest in an invention were condemned to make 
a practical test of the value of the invention, as stipulated 
in the contract, or to repay the purchased money, that con
demnation was properly joint and several.—Torrance, Bour
geois, Loranokr, JJ., 80 jan. 1886, Dyson vs Sweanor.

HI, 8. O. 361.
2. Payment —Que lorsqu'un débiteur donne à un tiers 

un ordre de payer sa dette à son créancier, pour son acquit, 
à même l’argent que ce tiers a en mains lui appartenant, il 
ne cesse pas d’être responsable vis-à-vis le créancier quand 
même celui-ci et le tiers auraient accepté l’ordre, s’il n’est pas 
payé.—Jbttê, J., 16 nftc. 1890, Bernier vs Brazeau.

VH, 8. C. 38.
3. Void for violence and fear_(Affirming the decision of

the Court below).—That a person lending money to a 
minor is bound at his peril to see that the authorisation to 
borrow is regular on the face of it ; and where no proper 
summary account was submitted by the tutor as required by 
Art. 297 C. 0., and the sub-tutor was moreover the agent 
and son of the lender, and was bound to know that in fact 
the loan was not required by the minor, but was improperly 
obtained by the tutor for his own purposes, the obligation 
so given was hold null and void. (Reversing the judgment 
of the Court below). That threats to a woman in a we .k 
state of health, and feeble bodily and mentally, that she 
would be turned out of her property, unless she signed an 
obligation and hypothec, constituted violence and fear with
in the meaning or arts 994, 995, and were a cause of i-ulli'y 
the obligation executed in such circumstances and without 
consideration. — Tessier, Cross, Church, Bosse, Doherty, 
JJ., 28 may 1889, Kerr & Davis (Reformed by Supreme 
Court 17 8 C. R. 285). V, Q. B. 186.

See MONTREAL.

See ST. JOHNS.
OFFICE
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OPPOSITION
See PROCEDURE.

OPPOSITION TO SEIZURE

See PROCEDURE.

PARENT AND CHII-I)

That the obligation of children to maintain their father, 
mother and other ascendants who are in want (C. C. 166) 
does not cease when the necessitous condition of the parents 
is caused by his own fault. The intemperance of an aged 
father does not constitute a valid ground for refusing to 
maintain him.—Johnson, Gill, Loranubr, JJ., 81 jan. 
1887, Arleaa va Arleaa. Ill, 8. C. 43.

PARISH

(Affirming the decision of Cimon, J., 7 L. N. 416). That 
when a portion of a canonical parish civilly constituted, is 
detached by decree of the bishop, and annexed to a canoni
cal parish not civilly constituted, the tithe is due by an in
habitant of the dismembered parish to the new curé.

Under the old law of France prior to the cession, fhe 
bishop had the right to create, unite or divid parishes in 
the interest of the church, having due regard to vested 
rights ; and this condition of things has not been affected 
by the laws enacted for the Province of Quebec, since the 
cession of Canada —Dorion, Ramsay, Tbssibr, Cross, Baby, 
JJ., 21 may 1886, Cadol A Ouimet. II, Q. B. 311.

Citations.—Thomaesin, Discipline Ecclésiastique, lire partie, liv. 1er eh 12— 
Fleury, Institution du Droit Ecclésiastique, l^re partie, eh. 18—Edile de Néron— 
Louie XIV, avril 1695, June, de Off. 29 — Néron, vol. /, Edit, de Henri IV, Dre, 
1606 Jurie de Off. p. 29—2 R, C. 447—Roy A Bergeron, 2 R. L. 623.

PARTIES TO ACTION

The plaintiff part owner of a steamship, brought an ac
tion as owner, claiming demurrage, etc., under a charter- 
party. The defendants denied that they contracted with
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the plaintiff or that plaintiff was owner. On motion the 
plaintiff was permitted to amend by making the other part 
owners co-plaintiffs with him.—Loranobr, J., 22 april 1885, 
Mac Kill vs Morgan I, 8. 0. 202,

Where a person intervened in the marriage contract of 
his niece, and made her a donation of $200,000 payable at his 
death, the intended husband to have “ the administration 
and enjoyment of the said sum of $200,000 from the time 
of the same becoming due ” and the only condition of the 
husband’s administration an enjoyment was the birth of 
children, which was a fact admitted. HELD that the hus
band was usufructuary, and the wife had the nue propriété.

In such cases the action against the donor’s universal 
legatees, for the recovery of the amount of the donation, 
can be brought by the usufructuary only. An action by the 
wife, even with her husband’s authorization, will be dis
missed.—Johns -n, Torrance, Papineau, JJ , 80 junr 1885, 
Kimber vs Judah. II, 8. O. 86.

Citations.—10 Demotombe, No. 323—3 Proudhon, No 1395—2 Aubry et Rau, 
p. 691—6 Laurent, No» 413, 414—Bdanger à Talbot, 3 D mon, Q. B. D. 317 et 
31V.

See PROCEDURE.
PARTITION

See COMMUNITY-PARTNERSHIP SUCCESSION.

PARTITION OF MOVABLES

Qu’un co-propriétaire par indivis a droit de saisir, par voie 
de saisie conservatoire, des meubles que son co-propriétaire 
a commencé à vendre et que le compte de tutelle que le dé
fendeur doit rendre à la demanderesse ne peut empêcher 
cette dernière de demander le partage des meubles et d’ac
compagner cette demande de mesures conservatoires.—Pa- 
gnuelo, J., 12 Nov. 1889, Evans vt Evans. V, S. G. 414.

PARTNERSHIP
I. —Action.

(1) Between partners after final settlement.
(2) For dissolution pending—Appointment of liquidator.

II. —Administration.
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in.-Agreement not carried out.
IV.—Association to provide water supply—Action to 

dissolve Partnership-Partition.
V.—Dissolution - Factory bult by firm on land of 

one partner.
VI.—Formed in France.

VII.—Garnishment.
VIII.—Illegal conversion of partnership’s funds.

IX.—Limited partnership Certificate — False state
ment-insufficiency OF CERTIFICATE.

X. Loan to partner—Promissory note representing 
loan —Action against firm — Evidence — Loan of 
money—Entries in books.

XI.—Participation in profits.
XII —Misappropriation by partner of other money to 

use of firm—Liability of firm—Limited partmer- 
ship—Registration—Special partners

XIII—Participation in profits.
XIV.—Partnership to build railway- Commercial mat

ters—Prescription.
XV. —Payment of debts of.

XVI. —Release of joint and several debtor.
XVII —Special partner.

XVIII.—Work done by firm.
XIX.—Insufficient identification.

See ACTION QUI TAM—EVIDENCE—INSURANCE (AC
CIDENT)-JURY TRIAL-PENAL ACTION.

1. Action.—1. Between partners after final settlement.— 
That when a final settlement of accounts has been made 
between partners, after the dissolution of the firm, there is 
no longer any occasion for an action pro socio in respect of 
a claim of one partner against another, based upon the final 
arrangement between them.—Johnson, Taschbrbau, Ma- 
thibu, JJ., 80 nov. 1887, Gourlay vs Parker.

Ill, 8. C. 243.
2. For dissolution pending—Appointment of liquidator.—

The fact that an action is pending for the dissolution of a 
co-partnership, the management of the business of which, by 
the deed of co-parnership, was entrusted to the partner de
fendant, is not a sufficient ground for depriving him of the 
management, and for the appointment of a liquidator.— 
Dorion, Cross, Baby, Boss6, JJ, 26 march 1890, Gerhardt 
& Davis. VII, Q. B. 437.
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2. Administration,—Que le gérant d’une société en com
mandite a l’administration entière de la société et est le 
juge des besoins de l’établissement de la société ; il peut 
donc, dans le cas d’une manufacture, acheter ailleurs des 
objets semblables à ceux qui sont manufacturés par la dite 
société sans par là outrepasser ses pouvoirs.—Chaunon, J., 
10 join 1885, Williams vs Beauckemin. I, 8. C. 455.

3. Agreement not carried out.—B. cessionnaire du droit 
d’exploiter une patente, dans la Province de Québec, fait 
avec L. ce contrat : “ L. désireux de s'associer à cette exploi
tation paie à B. la somme de #1000 comptant à condition de 
partager également etc.... Ce dernier s’engage à se ren
dre à Québec et à consacrer son temps, son travail et son 
énergie à mettre ce projet à exécution, et se fait fort de 
mettre en marche la compagnie projetée avant le 15 novem
bre prochain.”

Que dans le cas où B. n’a pu remplir ses obligations et 
mettre en marche la dite compagnie pour 1 exploitation de la 
patente en question, avant le délai fixé, ce contrat ne peut 
être considéré comme un acte de société et L. a droit de 
taire résilier le dit contrat et de faire condamner B. à lui 
remettre les #1000 par lui payées.—Sicottb. Torrance, Ma
thieu, JJ., 81 mars 1888, Lavislette vs Bossé. I, S. C. 429.

Citations.— Troplong, Société, No». 931, 932—Lindley, Partnership, vol. I, p. 
28, 62—Boiteux, Corn, sur (7/(7. vol. VI, p. 349—1 Larombitre, 262—Pothier, Obli
gations, No. 66—12 Laurent, 617, 619.

4. Association to provide water supply—Action to dissolve 
partnership—Partition —Where several persons, owners of 
lands in the vicinity of River Richelieu, associate them
selves by deed before notary, for the purpose of providing 
a water supply fijr their respective dwellings, HELD that 
an ordinary partnership was not thereby created, and that 
an action for dissolution of partnership, brought hy one of 
the associates who had ceased to have property there and 
had left the neighborhood, could not be maintained.

Art. 889 O. C. is not applicable to the state of things 
existing under the deed of association above mentioned, 
and a partition could not be demanded by one of the asso
ciates, inasmuch as the association had no common property 

20
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susceptible of partition, the water works being merely an 
accessory of the real property, and designed for its perpet
ual use.—Dorion, Tbssikr, Baby, Bossé, Doherty, JJ., 19 
June 1890, Michon va Leduc. VI, Q B. 837.

Citations.—Aubry el Ran, vol. 2, p. 405 — Dalloz, Juritp, Oen, vo Société, Not. 
26, 94, 95, 99, 318 et 319—Pothier, Bognet, u Société" No. 64 —Troplong, “ So
ciété" No. 13, 20 et teq. et No. 315—Pant, “ Société" No. 84—4 Pothier, Bugnet, 
Noe. 181, 182, 183, 184, 194,105, 19(3, 197,198—Domat, “ De la Société” tec. V— 
2 Aubry el Rau, p. 413 — 11 Dcmolombe, Not. 425, 444 et teq — 5 Duranton, No. 
149—Pardettut, Servitudes, vol. 1, No. 190 et teq—2 Delvincourt, 344—Merlin, 
Rep. vo. Partage % 10, No 2—3 Toultier, vol. Ill No. 469 bit—Sirey 1857, //, 
140-1857, //, 61—1877,/, 267—Solon, Servitude, No 593.

8. Dissolution—Factory built by Arm on land of one part
ner.—Where two persons carried on the business of manu
facturing cheese in partnership and for the purposes of the 
business, a factory was erected on. the land of one of the 
partners, for which land rent was paid by the firm, that on 
the dissolution of the partnership and after the settlement 
of its affairs except as to the factory, the factory so erected 
belonged in common to the partners ; and the partner on 
whose land the factory was entitled under art 1562 C. 0. 
(if the buildings in the opinion of experts, wère not suscep
tible of convenient partition), to have them sold by licitation, 
to the highest bidder, with obligation on the purchaser to 
remove the same, and the price divided between the part
ners.—Tessier, Cross, Church, Bossé, Doherty, JJ., 20 may 
1889, Songster A Hood. V, Q. B. 884,

Citations 6 Laurent, No. 250—2 Delvincourt, p. 8—9 Dcmolombe, No. 128
—4 Duranton, No. 370 et teq.—3 Toullier, Not. 124, 125—2 Aubry et Rau,pp. 6 
et 7—Hennequin, Traité de legislation, Tome I,p. 6-3 Toultier, No. 125—4 Du
ranton, No. 375—6 Laurent, p. 339, No. 260—9 Pothier, p. 157, No. 170—1 
Nourlon,p. 736.

6. Formed in France. —Que dans une société commerciale 
en nom collectif formée en France, les droits respectifs des 
parties sont régis par le droit commercial français en force 
au tempe de la convention.

Qu’en France, sous peine de nullité absolue, l'extrait des 
actes de sociétés en nom collectif doit être remis dans la 
quinzaine, au greffe du tribunal de commerce de l'arrondis
sement dans lequel la maison du commerce social pour 
être transcrit sur le registre et affiché pendant trois mois 
dans la salle des audiences.
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Que cette formalité est d’ordre public et peut être apposée 
en tout temps et sous toutes circonstances.

Qu’en loi, une société commerciale ne peut être valable
ment contractée par une personne à laquelle un conseil judi
ciaire a été donné sans le consentement de ce conseil judi
ciaire. — Loranger, J., 30 nov. 1886, Fumiss vs Larocque.

II, 8. G. 405.
Citations—4 Pardeuu», Droit Comm No». 1005 et 1007—Merlin, R<’/> de 

Jurisp tio Société», tee. 3, § 2, art. 2 65, 66 — 17 Duranlon, No. 337 — 4 Ma»»'1, 
Droit Commercial, No, 2660—Troplong, Contrat» de Société, No. 226.

7. Garnishment. Qu'un tiers saisi, membre d'une société 
commerciale et qui déclare pour elle que le défendeur a une 
part dans la dite société peut être forcé de déclarer qu’elle 
était, lors de la signification de ia saisie arrêt, le fonds capital 
de la dite société commerciale dont le défendeur fait partie. 
—Jarrê, J., 7 jan. 1885, Laframboiae va Rolland.

I. S. (J. 366.
Que l’on peut saisir par saisie arrêt la part ou l’intérêt d'un 

associé dans une société commerciale et que les associés se
ront condamnée personnellement à payer au demandeur sai
sissant toute somme d'argent qu'ils auront payée à leur co
associé, dont lu part ou l’intérêt aura été ainsi saisi, depuis 
la signification du bref de saisie arrêt.—Mathieu, J., 25 
avril 1885, Laframboiae va Rolland. I, 8. 0. 367.

Que les réponses d’un tiers saisi aux questions qui lui 
sont posées par le saisissant et qui sont écrites à la suite de 
sa déclaration, ne forment pas partie de sa déclaration, et 
qu’un jugement ne peut être rendu sur ces réponses de piano : 
le saisissant doit contester la déclaration.—Torrance, Gill, 
Loranger, 30 nov. 1885, Laframboiae va Rolland.

n, 8. C. 76.
Citations.— Grant v» Ia Banque Fédérale, M. L. R. 2 Q. B. 4.

8. Illegal conversion of partnership’s funds. —Where a part
ner sent a draft for £1,000 out of the partnership funds for 
the purpose of paying his own separate debt, that the act 
was an illegal conversion of the funds, and that the other 
partners were entitled to attach the money in the hands of 
the person to whom the draft was transmitted and to pre-
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vent him from applying it to the payment of the separate 
debt in accordance with the instructions received by him 
from his principal. — Johnson, J., 28 fkb 1885, Hannan vs 
Evans. I, 8. 0.183.

9. Limited partnership—Certificate—False statement -In
sufficiency of certificates_That the contributions of special
partners to a partnership en commandite, or limited partner
ship, must be in cash, paid in at the date of formation of 
the partnership. (Art. 0. C. 1872).

That in order to obtain the privilege of a limited partner
ship, the formalities of the special laws relating thereto 
must be strictly complied with, and a statement in the cer
tificate (dated Oct 80) which persons contracting such a 
partnership are boind to sign : to the effect that a special 
partner had brought $1,000 into the capital of the firm 
whereas this sum was not paid in until Dec 81 following : 
was a “ false statement ” within the meaning of art. 1877 C. 
C. and rendered the special partners liable for the obliga
tions of the firm in the same manner as ordinary partners.

That a certificate which does not mention the period at 
which the limited partnership is to terminate, is insufficient, 
and the partners are liable as ordinary partners.—Davidson, 
J., 28 June 1889, Davidson vs Frichette. V, S. C 882.

Citations—Deloyson, SoctfUi CunmerewU,p. 287—Trout,at, 85.

10. Loan to partner—Promissory note representing loan — 
Action against firm—Evidence—Entries in books—In an ac
tion against a firm composed of Caldwell and Henry J. 
Shaw, for the amount of loans alleged by the plaintiff to 
have been made by him to the firm, but which was repre
sented by notes signed by Henry J. Shaw alone : HELD— 
That the presumption arising from entries in the books of 
the firm, purporting to show that the loans were made to 
the firm, was completely rebutted by the evidence that these 
entries were made by the plaintiff's sons, then cashier of 
the firm, and were subsequently rectified by the firm ; and 
further by the letter of the plaintiff himself to Henry J. 
Shaw, which contained an acknowledgement that the loans 
were made to Henry J. Shaw individually.
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A partnerehip will not be held liable under art. 1867 C. 
C., for the amount ol a loan made to one of the partners, 
although the money wae applied by such partner to the use 
of the partnership, if it appear that the lender, though he 
was aware of the existence of the partnership, gave credit 
to the borrower personally, accepted his promissory notes 
for the debt, and looked to him as hie debtor. — Trssikr, 
Cross, Church, Dohrrty, JJ., 24 nov. 1888, Caldwell & 
Shaw. (Affirmed by Supreme Court, 12 L. N. 221 ; 17 8. 
C. R. 857). IV, Q. B. 246.

Citations — Potkitr (E,l Parti 1821) SotUU ) 101,|». 489- Story, Partner- 
ship, Gth edit. par. 135, 137, 140, note I—Pont, Société vol. 7, No, 652—Maguire k 
Seott, 7 L. C. R. 451.

11. Loan of money—Participation in profits.—Une conven- 
tion par laquelle une des parties prête à l'autre une somme 
d’argent pour l’exploitation d’une entreprise commerciale, 
avec stipulation de participer dans les profits, ne constitue 
pas nécessairement un acte de société entre les parties con
tractantes.

Quoique, d’après les termes de l’art. 1831 C. C. et la juris
prudence, une telle convention entraine avec elle la respon
sabilité de toutes les parties contractantes comme associé 
envers les tiers, néanmoins, si les droits des tiers ne sont pas 
en jeu, l’intention des parties doit déterminer si elles ont 
fait un contrat de prêt ou de société.

Un acte rédigé dans les termes citée plue bas constitue un 
prêt et non un acte de société, et le prêteur a le droit d’exi
ger le remboursement de son argent prêté, dans une action 
solutoire tendant à faire annuler la convention —Taschereau, 
J., 5 mai 1890, Rinjret vt May VT, S. O. 437.

Citations—Davie k Sylvestre, M. J. R. 5 Q. B. 143—Laviolette vs Botté, M. 
L. R 1 S <7 429

12. Misappropriation by partner of other money to use of 
firm—Liability of firm—Limited partnership —Special partner. 
—Where one of the partners of a firm misappropriated 
moneys beloging to certain building society, of which he 
was the secretary-treasurer, and applied them to the uses of 
his firm, entering them in the books as “ loans ” not from 
himself but from others, that these moneys, although ob-
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tamed by him tortiouety without the privity of hie co
partners, having gone into the business of the firm, the 
members of the firm were jointly and severally responsible 
to the original owners for the amount thereof, to the same 
extent as if the loan had been made legitimately

Where the $15,000 capital originally put into a firm by a 
special partner had become impaired, and was reduced to 
lets than $9,000 at the time a new firm was formed that 
the declaration then made, that the capital put in by the 
special partner was $15,000, was a false statement within 
the meaning of art. 1877 C. C. and entailed upon the special 
partner the liability of a spécial partner.

That the omission to use the name of one or more of the 
general partners in the partnership name makes a special 
partner liable as a general partner, under att. 1880 C. 0.— 
Dokion, Tessier, Cross, Bart, JJ., 7 April 1888, Commer
cial Building Society k Sutherland. IV, Q. B. 62.

13. Participation in profita.—The appellant lent $8,000 to 
P., to start him in business, which was carried on under 
the name of P. & Co. By the agreement appellant was to 
have six per cent interest on the amount of the loan, and 
P. was to draw $800 per annum for living expenses. At 
the expiration of seven years, or on death of P. before that 
time, the appellant was to get back the amount of his loan, 
and the net profits of the business were to be equally divid
ed between appellant and P.

HELD :—That a partnership was created, and appellant 
became liable for the debts of the business.—Tessier, Cross, 
Baby, Church, Bossé, JJ., 28 sept, 1889, Davie k Sylvestre.

V, Q B. 143.
Citations.—Singleton k Cook, 13 Q. L R. 70 et 14 Q. L. R. 30 et 257.

~ (Following Davie & Sylvestre, M. L. R. 5 Q B. 148) 
That an agreement by which M. was to advance money to 
N. for the purposes of hie business, and M. was to be ma
nager at a monthly salary, and also to receive one half of 
the net profits of the business, constituted a partnership 
between N. and M. as regards third parties.—Tessier, Cross, 
Baby, Bossé, Doherty, JJ., 22 sept. 1890, McFarland k 
Fatt. VI, Q. B. 261.
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14. Partnership to build railway—Commercial matters— 
Prescription—That a partnership, formed between contract
ors, for the purpose of according on the business of building 
railways, is a commercial partnership.

That a claim by one member of a commercial partnership 
against another after the dissolution of the firm, for a bal
ance of account, or to obtain an account of the result of a 
commercial contract, executed by the firm, is a claim of 
a commercial nature within the meaning of art. 2260 0. 0. 
par. 4, and is subject to the prescription of five years.— 
Johnson, Taschereau, Tait, JJ., 27 June 1891, McRae vs 
McFarlant. VII, 8. 0. 288.

Citations.—McKay k Rutherford, 13 Eng. Jurist, p. 17—1 Pardessus, Mo. 36.

15. Payment of debts__Que lorsqu’à la dissolution d’une
société commerciale, l'un des associés assume le paiement de 
toutes les dettes, l’autre associé, contre lequel les créanciers 
de la société auraient obtenu des jugements conjointement 
et solidairement, ne peut obtenir une condamnation person
nelle contre celui qui s’est chargé des dites dettes, et faire 
déclarer que les biens de la société sont son gage et doivent 
le garantir contre les jugements des créanciers, mais qu’il a 
seulement contre lui une action en garantie.—Mathieu, J., 
25 juin 1885, Brouillet vs Bogue. I, 8. C. 385.

16. Release of joint and several debtor—That an ostensi
ble partnership with respect to third persons may exist be
tween traders without being an actual partnership between 
the parties entitling the one to claim from the other contri
bution to the partnership debts.

Consequently, in such a case of ostensible partnership, a 
release given by creditors to the ostensible, but not actual 
partner does not enure to the benefit of the real partner.— 
Davidson, J., 29 June 1888, Mclniot vs Pinkerton.

IV, 8. C. lOl.
Citations.—Com : 16 Ap. 1855; S. 55. 1. 430—Bordeaux. 15 mai 1846 ; S. 

47. 2 43—Sendlay,on Partnership, p. 33.

17. Special partner—Qu’un associé commanditaire peut 
être poursuivi par les créanciers de la société en recouvre
ment de leur créance contre la société, jusqu’à concurrence
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de la partie de sa mise sociale non encore payée au temps 
de l’action.

Que l'endossement des billets d’une société en comman
dite par un des associés ne peut être considéré comme un 
paiement de sa mise sociale et ne peut que donner à cet 
associé, dans le cas où il serait appelé à payer ces billets, 
une créance ordinaire en sa faveur contre la société.

Qu’un associé commanditaire qui s’immisce dans l’admi
nistration de la société, et qui y fait des actes importants de 
gestion, encourt la responsabilité d’un associé en nom col
lectif.—Chaonon, J., 10 JUIN 1885, Williams vs Beauchemin.

I, 8. C. 455.
18. Work done by Arm.—Where work was executed by 

a firm of printers, duly registered, composed of three per
sons, they have a right to recover the value of such work, 
although the parties entrusting them with the work bel
ieved they were dealing with two members only of the 
firm, who were at the same time carrying on business as a 
registered firm of publishers, more especially as the two per
sons composing the publishing firm were parties to the suit, 
and similar work, previously executed by the printing firm 
on the order of the same agents, had been paid for on 
accounts rendered by the printing firm.

An account due to a defendant’s attorneys cannot be 
opposed in compensation of a claim against the client, and 
evidence of such alleged contra account is inadmissible.— 
Tait, J., 80 April 1887, Fulton vs Darling.

Ill, 8. C. 476.
PASSAGE, RIGHT OF

See SERVITUDE.

PASS BOOK
See EVIDENCE.

PATENT
That a patentee, during the pendency of an action insti

tuted by him to restrain the infringement of his patent, is 
entitled to an interim injunction under 85 Viet. 9d ch. 26 e. 
24 on the production of affidavits that his patent is being 
infringed by the defendant, and further, of a judgment in 
another case, establishing that he (the plaintiff) had sue-
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cessfully maintained an action complaining of a similar 
infringement.

That the Provincial Injunction Act of 1878, requiring 
security to be given before an injunction is granted, does 
not apply to an injunction under the Dominion patent laws. 
Jktté, J., 6 SBPT. 1879, Baril vs Parizeau. II, 8. C. 853.

Citations.—Agnew. Imw qf Patents, p. 280, 304, 308.

A patent of invention of machinery may be infringed by 
the use of a machine dissimilar in appearance, if the princi
ple patented be interfered with.

The measure of damages for infringement of a patent of 
invention, by using a patented machine purchased of a 
manufacturer of the invention, and not the inventor, is not 
the profit which the purchaser derived from the use of the 
patents. The true measure is the loss suffered by the pa
tentee.—Dokion, Monk, Rahsai, Cross, Bast, JJ., 80 junk 
1886, Pinkerton & CM. Ill, Q. B. 133.

PAYMENT
Qu’un marchand qui poursuit sur compte pour marchan

dises vendues et livrées est tenu, comme dans les cas ordi
naires, de faire personnellement ou par procureur avant 
l’action, une demande de paiement au domicile du défen
deur que la demande faite par lettre du marchand, par envoi 
de compte ou par lettre d’avocat est insuffisante.

Que la coutume ou l’usage du commerce ne peut prévaloir 
contre une disposition formelle de la loi.—Jktté, J., 81 mars 
1884, Smardon vs Lefebvre. I, 8. C. 387.

Ses OBLIGATION.

PENAL ACTION
1. A reference in the affidavit required for a penal action

by 27 A 28 Viet. (Q) cap. 48, to the action mentioned in the 
prsecipe “herewith filed,” is not a sufficient identification of 
the action sworn to with that actually prosecuted as speci
fied in the declaration. — Dorion, Monk, Ramsay, Tessier, 
Cross, JJ., 14 nov. 1884, Reed A The Spar ham Fire Proof 
Co. I, Q. B. 36.

2. (By the whole Court).—That ch. 65 of the Consolidated 
Statutes of the Lower Canada, which requires a declaration
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of partnership to be filed by the persons associated in part
nership in the province, does not apply where none of the 
members reside in the province ; and no penalty for non re
gistration can be recovered in such case.

That where the declaration prescribed by-law has not been 
filed within sixty days after the formation of a partnership, 
but has been filed before the institution of an action for a 
penalty, such action will not be maintained (Johnson J. 
differing on this point, is of opinion that an action for 
penalty lies in such case.)—Johnson, Jett6, Loranobr, JJ., 
80 nov. 1888, Jtly vs Dunscomb. IV, 8. 0. 404.

Citations.—Jeannotte vt Burnt, M. L. R. 1 S C. 364.

8. That in the affidavit required by 27 4 28 Viet, cap 48, 
the cause of action must be indicated sufficiently to identify 
the action sworn to with that actually prosecuted as specified 
in the declaration.—Dorion, Monk, Ramsat, Tessier, Cross, 
JJ., 19 nov. 1889, Sipling 4 Sparham Fireproof.

I, Q. B. Ü3.

See ACTION QUI TAM—ELECTION ACT—EVIDENCE.

PENALTY
See SECRETARY TREASURER.

PEREMPTION D’INSTANCE
See PROCEDURE

PERJURY

That the fact that a stenographer, who took a deposition 
in a civil case, on which perjury is assigned, has been sworn, 
must be proved by the record or proceedings in the case in 
which the deposition was taken.

That a party summoned to appear in one division of the 
Superior Court, at Montreal to answer upon faits et articles, 
and who has appeared and been sworn in another division 
of the same Court, where he has given hie answers, may be 
convicted of perjury on the answers so given.

QuAiRB :—Whether it is now necessary, under 47 Viet. 
(Q) ch. 8 that the notes of the stenegrapher should, in all
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cases, be read to the witnesses.—Dorion, J., 15 nov. 1887, 
The Queen va Doumie. Ill, Q. B. 360.

Gitationh.—Reg. vi Monard, 3 L. N. 211—2 Bishop, Criminal Law, § 1028— 
Reg. vi Fletcher, L. R. 1 C. C. 320 — Reg. vi Mason, 29 U C. Q. B. 431—Reg. vi 
Simmons, B JV. S. Jurist, 648.

PERSONAL INJURIES, PERSONAL WRONGS

Qu’une personne chargée de faire la quête dans une église 
pendant l'office divin et qui par préméditation néglige de 
présenter l’escarcelle à un paroissien de manière à attirer 
l’attention de ceux qui sont dans l’église, se rend coupable 
vis-à-vis de ce paroissien d’une insulte pour laquelle il est 
prssible de dommages.

Qu'un jugement accordant au demandeur $20 00 de dom
mages et $20.00 de frais, mais condamnant le dit deman
deur à payer au défendeur la différence des frais, c’est-à- 
dire, tous ses frais moins $40.00 est erroné en autant qn’il 
détruit virtuellement l’effet du jugement prononcé en faveur 
du demandeur,—Jrrrâ, Loranoxr, Brooks, JJ., 80 juin 
1885, Primeau va Demera. III, S. 0. 88.

That in an action by a father in his quality of tutor, for 
personal injuries suffered by his minor child, the defendant, 
before pleading, may obtain an order for an examination of 
the child, by a physician.—urLorimikr, J., 1 oct. 1891, 
McCombe va Philippa. VII, S. C. 384.

See MARRIED WOMAN.

PHARMACY ACT

That section 8 of 48 Viet. (Q), ch. 86 which says that all 
persons who, during five years before the coming into force 
of the Act, were practising as chemists and druggists in 
partnership with any other person so practising, are entitled 
to be registered as licentiates of pharmacy, does not apply 
to a certified apprentice under the Act of 1875 who had 
formed a partnership with his brother, a licensed druggist, 
and had carried on basiness in his brother’s name from 
1878 to 1885 ; that such contract of partnership, being in 
violation of the Act of 1876, was null and void, and the
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Act of 1886 did not legalize such partnership.—Tohrancb, 
Gill, Lokanokr, JJ., 81 ocr. 1885, Brunei ve Aetociatim 
Pharmaceutique. I, 8. 0. 488.

Citations—Pool, SacUU, No 46—Drmolombe, art. 1128.

(Reversing the judgment in Review M. L. R. 1 8. C. 
485). That the appellant, who had, during more than five 
years before the coming into force of the Act 48 Viet. (Q) 
ch. 36, practised as a chemist and druggist in partnership 
with his brother, and in his brother’s name, was entitled, 
under sect. 8 of the Act, to be registered as a licentiate in 
pharmacy. The section in question must be construed as 
applying to those who have illegally practised as chemist 
and druggists and it was immaterial whether the appellant 
had practised in his own name or in a partnership contrary 
to law, the illegality in either case being covered by the act. 
—Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 jan. 1886, 
Brunet te Association Pharmaceutique. (Affirmed by Su
preme Court 14 8. C. R. 788). II, Q B. 362.

See DRUGGIST—RESPONSIBILITY.

PHYSICIAN

In an action by a physician for professional services to 
defendant's wife, where it was admitted by the defendant 
that he had employed the plaintiff previous and up to date 
of the account sued for, and that he was aware of the attend
ance subsequently, that the oath of the physician was ad
missible under art 2260 C. C. as amended by 82 Viet, c 32, 
s. 1 (R. 8. Q. 5861) to make proof as to the nature and dur
ation of the services. Dansereau vs Goulet, 6 L. N. 188, 
distinguished—Johnson, Doherty, Jbttè, JJ., 29 sin. 
1888, Baynes vs Brice. IV, 8. C. 383.

That the oath of the physician or surgeon, which, under 
R. 8. Q. 6861, makes proof as to the nature and duration 
of the services, can only be rebutted by the clearest and most 
precise testimony, which was not found by the Court in the 
present case, in which by the evidence of doctors who had 
not seen the patient before or during the illness, and who
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did not «peak positively, it was sought to reduce a physici
an’s account, for treating a case of fracture of the collar 
bone, from $175 to $100.—Laoostb, Bossé, Blanchît, Wun- 
tels, Tait, JJ., 27 nov. 1891, Bourgeau k Brodeur.

VII, Q. B. m.
PLEADING

!.—Answeb to plea—New allegations op pact.
II —Abticle 144 0. P. 0.

III. —Compensation.
IV. —Custom.
V.—Declamation—Mis bn cause.

VI —Exception dilatoire.
VII.—Exception to the poem.

VIII — Foreign judgment.
IX__Joinder op the plaintipp
X.—Misnomer

XL—Nullity op deed invoked by answer to plea.
XII.—quality or plaintiffs

See ACTION - LESSOR AND LESSEE — PROMISSORY 
NOTE-PROCEDURE.

1. Answer to plea—-New allegations offset—That the only 
answer admissible to a negative plea, is a general replica
tion (art. 148 0. 0. P.)

That an answer to a plea containing new allegations of 
fact, which in effect give rise to a new cause of action, will 
be rejected on motion.—Mathieu, J., 17 junb 1889, Har
wood va Fowler. VII, 6. C. 271.

2. Article 144 C. P. O__To an action to recover the value
of a mare killed on the defendant's line, the defendants 
pleaded specially that the fences on each side of their rail
way were good and sufficient ; that there was no negligence ; 
and that they had never been put en demeure with regard 
to their fences being out of order. This was followed by a 
defense en tait. In the course of the enquête, there was evi
dence which indicated that the locality where the accident 
occured was not on the defendant's railway line, but on that 
of the Grand Trunk Co. which controls the defendant's 
line. On defendants offering evidence on this point the 
Court below maintained the objection to the testimony on
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the ground that there was no contestation raised aa to the 
road on which the accident occurred.

Hrld :—That the defendants having pleaded specially, 
without raising any question as to their ownership of the 
road, the plaintiff was not obliged to prove the truth of an 
allegation which has not been specially denied, and which 
must be taken as admitted.—Dorion, Tessier, Cross, Boss6, 
Doherty, JJ., 21 dec. 1888, de Chemin de Fer M. te C. & 
Bte Marie. IV, Q B. 283.

3. Compensation —Que l'on ne peut, dans un même plai
doyer nier d’abord la dette, puis alléguer que dans tous les 
cas elle est compensée par un compte à compte, ces alléga
tions étant contradictoires.

Qu’à une action sur compte pour vente et livraison de 
certaines marchandises on ne peut opposer en compensation 
des dommages soufterts par suite de la livraison de mar
chandises de qualité inférieure, maie en vertu d'un autre con
trat que celui sur lequel est basée l’action ; dans ce cas il 
faut procéder par demande incidente.—Taschereau, J., 16 
nie 1890, Lafrenière vt Mc Bean. VII, 8. C. 37.

4. Custom —That a custom of bankers cannot be put in 
evidence unless it has been specially pleaded.—Tait, J., 81 
hov. 1888, Maritime Bank vt Union Bank. IV, 8. C. 244.

6. Declaration -Mis en cause —Que si la déclaration ne 
contient aucune allégation positive contre une partie mise 
en cause, cette dernière pourra se faire renvoyer des fins de 
la demande sur défense en droit.—Jette, J., 81 ocr. 1887, 
Plante vt Artisans. IV, S. C. 185.

6. Exception dilatoire.—Que le fait que dans une action en
partage toutes les parties intéressées n’ont pas été mises en 
cause, ne donne pas lieu à une exception à la forme, mais à 
une exception dilatoire.—Gill, J., 6 juin 1887, Mcmtchamp 
vt Montchamp. III, S. C. 98.

7. Exception to the form.—Que l’on ne peut par exception 
à la forme demander le renvoi d'une action parce que le 
demandeur au lieu d'une action assumpsit aurait dû en in
tenter une en reddition de compte ; ce moyen devant être
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soulevé au fond et non à la forme.—Paonuelo, J., 10 nov. 
1890, Kent vi Gravel. VII, S. C. 169.

8. Foreign judgment.—Que quoique la section 4 du cha
pitre 14 du statut de Québec 40 Vict, décrite que dans 
toute poursuite intentée sur un jugement rendu dans une 
autre province du Canada, toute défense qui aurait pu être 
faite à la poursuite originaire peut être plaidée, si le déten
deur n'a pas été originairement assigné personnellement ou 
en l’absence d’assignation personnelle si le défendeur n’a 
pas comparu, néanmoins, les dispositions de ce statut ne 
peuvent être opposées à un plaidoyer par une réponse on 
droit, mais la défense faite devra être jugée au mérite, sur
tout lorsque le demandeur n’a pas allégué dans sa déclara
tion les causes de sa première action.—Mathieu, J., 23 mai 
1888, Green va Brooka. IV, S. C. 475.

9. Joinder of plaintiffs_That the joint interest of plain-
title is matter of proof—Crawford & Proteatant Hospital.

IV, S. C. 316.
Citations Carter va Brenky, 3 Q- L- R 113—Bourdon va Ben-ird, 15 L. C.

J. 16—Kerr, on Injunction, p. 167—Bourgouin va The Montreal Northern Coloni
zation Ry. Co. 19 L. C. J. 67—Lang A Temporalitiea Board, etc., 8 L If. 3—Black 
A Stoddart, 4 L N. 282-N. B. A M F A L Ina Co. va Lamhe, 27 L. C. J. 222 
—Pigeau, cap. 3 i.—Carou, Action poaaeaaoirea va Dénonciation de Nouvel Œuvre.

10. Misnomer.—A misnomer is ground for an exception 
à la forme, and cannot form the subject of a plea to the 
merits, more particularly where the error complained of is 
trivial and unimportant, e. g. the description of the defen
dant as “ La Corporation des Commissaires d’École d'Ho- 
chelaga ” instead of Les Commissaires d'École d’Hochelaga. 
—Dorion, Tessier, Cross, Bart, JJ., 22 fkb. 1887, Commia- 

aiairea Écoles Hochelaga & Abattoirs. Ill, Q. B. 116.
Citations.—Edmonatone A Chiloa, 2 L. C. J. p. 192—Corporation de St. Jtru- 

anient va Quinn 31 L. Q. J. 234 — Morey v. Oaherly, 2 /,. N. 108 — Oraham v. 
Morriaette, 5 Q L R 346.

11. Nullity of deed invoked by answer to plea.—A deed 
attacked as made in fraud of a creditor cannot be annnled 
by the Court on a pleading e. g. a special answer to a plea, 
if the conclusions of the pleading do not ask that the nul
lity of the deed and radiation of the registration b« pro-
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nounced by the Court.—Taschbreau, Mathieu, Davidbon, 
JJ., 80 dbg. 1887, Charltboia vs Sauvi. Ill, 8. C. 312.

12. Quality of plaintiflh.—Que, dane une action par une 
veuve, pour doramagee soufterts par la mort de eon mari à 
l’emploi du défendeur, il n’eet paa nécessaire qu’elle indi
que la date et l’endroit de son mariage, il suffit qu elle se dé
crive comme veuve de son dit époux. — Gill, J., 20 juin 
1888, McMahon vs Ives. IV, 8. C. 76.

PLEDGE

I.—Article 1976 O. O.
II.—Debentures—Value.

III. —Discussion
IV. —Of goods for pre-existing debt — Transfer of bill

OF LADING. ,
V. —Rents transferred as securitt — Discharge of debt

BY TRANSFEREE.
VI. —Sale by pledgee.

VII —Sale of effects in possession of third party.
VIII.—Work necessary for preservation of thing pledged.

See BANK - BUILDING SOCIETY - INSOLVENCY — 
SALE—THUSTEES.

1. Article 1B76 C. C__ In order to have the benefit of
art. 1976 C. C.—which provides that “if another debt be 
contracted after the pledging of the thing and become due 
before that for which the pledge was given, the creditor is 
not obliged to restore the thing until both debts are paid ” 
—the creditor must plead this defence specially.—Pauzi & 
Senical. V, Q. B. 461.

2. Debentures—Value_.Where debentures are deposited
with a creditor as security for a specific debt due to him by 
the depositor, and the debt is tendered to the creditor, the 
latter is obliged, in default of restoring the thing pledged 
to pay the value of the debentures at the time the restitu
tion is demanded ; and where no prof is made to the con
trary, this will be assumed to be their nominal or par va
lue»___Dorion, Monk, Tbssibr, Cross, Baby, JJ., 21 sbpt.
1886, Pauzi it Senical. (Affirmed by Privy Council 12 L. 
N. 880). V, Q. B. 461.
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3. Discussion—Qu’une personne qui a une action en
dommages contre son débiteur et qui en a reçu un gage, 
n’est pas tenu de discuter le gage avant de prendre l’action 
en dommage.—Paohublo, J., 21 fév. 1890, Banque d'Epar
gnes vs Grades VI, 8. C. 243.

4. Of goods for pre-existing debt -Transfer of bill of lading. 
—That the transfer of goods, then stored in New York, by 
a debtor apparently solvent, to hie creditor, by endorsement 
of the bill of lading, as security tor an antecedent indebted
ness as well as for a note at the time discounted by the cre
ditor, is valid, and the creditor may apply the proceeds of 
the pledge to the antecedent debt, and recover on the note 
discounted at the time.—Dorion, Tbssibr, Baby, Bossé, 
Dohbkty, JJ., 27 nov. 1890, Watson & Johnson.

VII, Q. B, 147.
Citations.— Perkins k Rost, G Q. L. R. 66 — Robertson k Lajoie, 22 L. C. J 

169—Hotte k Currie, 2 L N. 348.

5. Bents transferred as security — Discharge of debt by 
transferee. — D. bought certain real property for which 
he agreed to pay an annual sum during the lifetime of the 
vendor, and as security for the payment of this annual sum 
the vendor reserved the right to collect the rents of the 
property, the purchaser undertaking to make up any defi
ciency which might occur. By his last will the vendor dis
charged D. from all debts which he might owe him (the 
testator) at the time of his death.

That the rents of the property were merely pledged to 
the vendor for the payment of the annual sum above men
tioned, and that D remained the owner of the rente. Hence, 
although it appeared that he was indebted to the vendor 
on account of the annual payments at the time of the ven
dor's death, yet, being discharged from this debt by the 
will, he was entitled to the rent due by the tenant of the 
property at the time of the vendor's death ; and the ven
dor’s executors, who had collected this rent, were ordered 
to refund it to D. — Dorion, Cross, Baby, Bossé, JJ., 20 
march 1890, Jetti & Dorion. VI, Q. B. 438.

6. Sale by pledgee.—An obligation having been trans-
21
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ferred merely by way of collateral security for a debt the 
pledgee sold the obligation so transferred to the defendant 
who, with knowledge of all the facts, collected the full 
amount thereof from the debtor :

That the sale by the pledgee was a nullity under C. C. 
1487 and that the pledgor might maintain an action against 
the defendant to recover the amount received by him in 
excess of the bebt secured by the pledge.

Under the circumstances of the case, it was not essential 
to allege that the pledgee had been paid the debt secured 
by the pledge. — Johnson, Papineau, Loraobr, JJ., 81 may 
1886, Leduc vs Girouard. II, 8. C. 470.

7. Sale of effects in possession of third party. — Que d'après 
les règles d’interprétation, un acte par lequel un débiteur 
vend k son créancier des meubles qui sont en la possession 
d'un tiers avec stipulation que s'il ne paie pas ce qu’il doit 
k son créancier dans un certain temps, le créancier devien
dra propriétaire des meubles, doit être considéré, s’il ne paraît 
intention contraire, comme conférant au créancier un droit 
de gage sur ces meubles.

Que la possession que le tiers avait déjà, suffit pour satis
faire aux exigences de la loi (C. C. 1970) s’il consent à retenir 
ces meubles sujet aux droits du créancier. — Johnson, 
Doherty, Mathieu, JJ., 80 jan. 1886, Paquette vs Rainville.

H, 8. C. 133.
Citations. — 28 Laurent, 476 — 7 Tout lier, 89—7 Boiteux, 129 — Lefebvre vi 

Bruneau, 14 L C. J. 268.

8. Work necessary for preservation of thing pledged. —
That the possession of the trustees of the South Eastern 
Railway Company as representing the bond holders, is that 
of pledgees, and they are liable to third parties for all work 
performed for the road, where it appears that such work was 
necessary for the maintenance of the road in running order, 
though the work was executed before the road passed into 
the hands of the trustees. — Jett6, J., 19 Nov. 1887, Wall- 
bridge vs Farwell. Ill, 8. C. 338.

By the Act 48-44 Viet. (Q ) ch. 49, the South Eastern 
Railway Company were authorized to issue mortgage bonds
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to a certain amount and to convey the railway franchise, 
rights and interest to trustees representing the bond holders. 
The trustees were empowered to take possession of the road 
in the event of default by the company to pay the bonds, 
or interest thereon for 90 days. It was also provided (by 
sec. 10) that neither the company nor the trustees should 
have power to cease running any portion of the road. The 
respondent furnished supplies necessary for operating the 
road, after the execution of a trust deed in conformity with 
the statute above mentioned, but before the trustees took 
possession of the road for default by the company to pay 
interest on the bonds. The respondent first sued the com
pany for the amount of his claim, and obtained judgment, 
and then brought the present action for the same causes 
against the trustees.

(Reversing the judgment of Jetté, J. M. L. R. 8 8. C. 
288). That the effect of the act above mentioned, and of 
the deed executed in conformity therewith, was not to con
vey the possession of the road to the trustees from the date 
of such deed so as to constitute them pledgees ; and the 
trustees were not liable even for supplies necessary for 
operating the road, furnished before the time necessary for 
operating the road, furnished before the time they assumed 
possession

That although the supplies for which payment was claimed 
in this case were furnished at a time when the railway com
pany were in default to pay interest on bonds, and when 
the trustees might have token possession under the terms 
of the Act, but neglected to do so, the company were not 
thereby constituted negotiorum gestor of the trustees, so as 
to render the latter liable for supplies necessary for the ope
ration of the road, obtained by the company before the 
trustees took possession. — Tkssier, Cross, Church, Bossé, 
Doherty, JJ., 28 may 1889, Far mil et al. k Wallbridge.

VI, Q. B. 77.
POLICE

Qu’un officier de justice lorsqu’il arrête légalement un 
prisonnier peut repousser la force par la force, mais qu’il
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n'a pas lo droit d’employer une plue grande violence qn’il 
eet nécessaire.

Que s'il frappe un prisonnier eane nécessité ou plue qu’il 
n’est nécessaire, il commet un assaut injustifiable. — Paq- 
nuklo, J., 16 fbv. 1891, Courcelles vs Montréal

VII, S. C. 164.
See MUNICIPAL CORPORATIONS.

POLICY
See INSURANCE (LIFE).

POLLUTION OP’ STREAM
See NUISANCE.

POOL TABLES

Qu'une .table de pool n’est rien autre chose qu’un billard, 
et qu’un règlement de la Cité de Montréal imposant une 
taie de $100 sur les billards comprend également les tables 
de pool. — Loranobr, J., 2 fbv. 1885, Vincelette va deMon- 
tigny. I, S. C. 381.

Citations__ 1 Abbott, on Corporation», pp. 139,495, 514, 516, 487,414,512,
613.

POSSESSION

Qu’on l’absence de fraude ou de collusion, un tiers pro
priétaire de meubles qui ont été saisis et vendus judiciaire
ment, n'a aucun droit en revendication contre l’adjudicataire 
qui en a payé le prix, son recours eet sur le produit, s’il 
n’est pas encore distribué, ou s'il l’est, contre le saisissant 
pour la valeur du meuble. — Mathieu, J., 26 juin 1885, 
MacKit vs Vigeant. I, 8. C. 882.

Joint use of a thing, where one of the parties enjoys the 
use under a title obliging him to pay an annual sum for such 
use, cannot confer a right of co-ownership, however long 
such joint use may have lasted. — Tessier, Cross, Bossé, 
Dohbrty, JJ., 28 JAN. 1889, Archambeault vs Poitras.

V, Q. B. 167.
See ACTION EN DENONCIATION DE NOUVEL ŒU

VRE—LAND—PLEDGE—RAILWAY.
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POST CARD
See LIBEL AND SLANDER.

POWDER MAGAZINE

That a powder manufactory where a quantity of powder 
exceeding 25 lbe ia kept, ia a powder magazine within the 
meaning of 11 Viet. (Q.) cap. 8 eec. 170. — Dorion, Monk, 
Ramsay, Cross, JJ., 28 nov. 1885, Hamilton Powder Co k 
TMmbe. I, Q. B. 460.

PRACTICE

PRESCRIPTION

See PROCEDURE.

—Action.
Article 2261 O. O.
Board.

—0. 8. C. c. 8* a. S.
Civil fruits 
Damages 
Délit.
Hypotecary action.
Incorporated city—Damages resulting from neglect 
to maintain road—Limitation of three months need
NOT BE PLEADED

Injury resulting in death—Claim of the widow 
Interest.
Interruption.

—Intervention.
Judgment on promissory note.
Non juridical day.
Special taxes

See COMPANY—COMMUNITY—INSOLVENT ACT—IN
SURANCE—MONTREAL—RAILWAY—SUBSTI
TUTION—TUTOR AND MINOR

1. Action.—1. Based on pleading. — Prescription of any 
right of action, which may arise out of a pleading does not 
run from its date, but from its disposal by the Court — 
Davidson, J., 15 nov. 1887, Bury vs Corriveau Silk Mills

III, S. C. 218.
Citations—The Mayor qf Montreal vt Hall, 12 S. C. R. 76.
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2. By principal against agent.—An action by the prin- 
pal for the reimbursement of the money, is not a claim for 
damages resulting from an offence or quasi offence, and is 
not prescribed by two years.—Tksbirr, Cross, Bart, Boss!, 
Doherty, 19 June 1890, Moodtie & Jones. (Confirmed by Su
preme Court 19 S. C. R. 266). VI, Q. B. 354.

8. Of shareholders against directors. — Que l’action en 
dommage que les actionnaires d'une compagnie incorporée 
peuvent prendre contre les directeurs, pour mauvaise admi
nistration, paiement de dividendes fictifs pris à même le 
capital, etc., ne se prescrit que par trente ans.—Paonuelo, J., 
24 pev. 1890, Banque d'Epargnes vs Geddes. VI, S. C. 243.

2. Article 3261 C.C_That a claim for the value of wood
wrongfully cut and carried away from plaintiff’s land, is 
not prescribed by two years, the prescription of C. C. 2261 
par. 2 not being applicable to such claim — Dorion, Monk, 
Tessier, Cross, Baby, JJ., 9 dec 1884, Baton & Murphy.

IV, Q. B. 331.
3. Board —Que lorsqu’une personne pensionne pendant

plusieurs années chez une autre sans ne lui rien payer, mais 
dans son testament met un legs de $6 par mois pour sa pen
sion, déclarant d’ailleurs qu'il n’entend payer sa pension 
qu'à sa mort, les héritiers de ce pensionnaire défunt ne 
peuvent plaider prescription à une action en recouvrement 
de cette pension. — Papineau, J., 17 ora. 1887, Mayer vs 
Leveillé. III, 8. C. 190.

4. C. S. C. o. 86 s. 3. — That the prescription of three 
months under C. 8. C. ch. 85 s. 3 is not applicable where 
the injury is sustained without the limits of the city or 
town, though the road be made and maintained by the cor
poration of the city or town. — Dorion, Tessier, Baby, 
Church, Bossfi, JJ, 22 jan. 1890, Laforee 6 Sorel.

VI, Q. B. 149.
Citations.—Corporation de Québec b Howe, 13 Q. L. R. 315—Corporation de 

Shcrbrocke b Dujort M L. Rb Q B 266.

5. Civil fruits —Municipal assesments are included under 
the term civil fruits “ which are prescribed after five years
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O. C. 2250.”—Torrance, J., 10 nov. 1886, Montreal vs Ro
binson. H, 8. C. 429,

6. Damages —Que l’action par laquelle le demandeur ré
clame du défendeur des dommages intérêts pour arrestation 
illégale et emprisonnement en vertu d’un capias se prescrit 
par deux ans.

Que cette prescription n’est pas interrompue seulement 
par l’émanation de l’action mais par signification effective de 
l’action avant l'expiration des deux ans qui suivent la date 
du jugement rejetant le capias. — Jette, J., 18 ocr. 1886, 
Mansfield vs Dodd. II, S. C. 324.

Qu’une action en dommage par un ouvrier contre son 
maître pour injures corporelles reçues pendant qu’il travail
lait pour lui, et dû à la négligence du maître, ne se prescrit 
que par deux ans. — Mathieu, J., 24 nov. 1887, Caron vs 
Abbott. III, 8. C. 375.

7. Délit_Que la prescription de deux ans pour délit (O.
G. art. 2261) ne s'applique pas à une action en recouvre
ment d'une certaine somme payée sous certaines conditions 
et que le déposant répété lorsque ces conditions n’ont pas 
été remplies.—Jette, J., 17 sept. 1886, Jones vs Moodie.

IV, 8. C. 58.
8. Hypothecary action —Que l’action hypothécaire n’in

terrompt pas la prescription à l’égard du débiteur personnel 
qui peut intervenir dans cette action et plaider la prescrip
tion acquise depuis la signification au tiers détenteur.—Tas
chereau, J., 18 mars 1886, Montréal vs Murphy.

HI, S. C. 161.
9. Incorporated city — Damages resulting from neglect to 

maintain road—Limitation of three months need not be plead
ed.—Section 3 of C. 8. C., ch. 85 (R. 8. Q. 4616, par. 3) ap
plies to the city of Sherbrooke and no action of damages 
thereunder can be maitained unless brought within three 
months after the same have been sustained.

The Court is obliged to apply the prescription though 
not pleaded by the defendant. — Dorion, Tessier, Cross, 
Church, Bossé, JJ., 20 nov. 1889, Sherbrooke & Dufort.

V, Q. B. 266.
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Citations. —Corporation of Quebec k Hove, 13 Q. L. R. 316—Art. 2188 C. C.

lO. Injury resulting in death.—The husband of the plain- 
till was injured while engaged in his duties as defendant's 
employee, and the accident resulted in his death about 
fifteen months afterwards No action for indemnity was 
instituted during hie lifetime. In an action for compensa
tion brought by his widow within one year after his death.

(Wurtele, J. dies.) That the action of the widow and 
relations under art. 1056 C. C-, in a case where the person 
injured has died in consequence of his injuries without hav
ing obtained indemnity or satisfaction, is prescribed only 
by the lapse of a year from the date of death ; and the 
action lies even supposing that the date of the death the 
injured person’s action was prescribed by the expiration of 
one year from the date of injury the fact that prescription 
had been acquired against the injured party not being equi
valent to his “ obtaining indemnity of satisfaction ” within 
the meaning of art. 1056.

(Taschereau, J. dise ) That the prescription of one year 
under art. 2262 C. G. applies to all actions for bodily in
juries.

(Wurtele, J. diss.) That it was necessary to plead pres
cription in this case, the prescription invoked by the defen
dants at the argument not being one against the plaintiffs 
action, and not falling under the provisions of art. 2267 C. 
C, but being the consequence ol another prescription ac
quired against a third party, whose legal representatives 
the plaintiff was not. Further, that the defendants had 
waived any pretension they might have to invoke prescrip
tion by their failure to raise the point during a protracted 
litigation of five years. — Taschkrbad, Wdrtele, Davidson, 
JJ., 81 jan. 1889, Robinton vs C. P. S. V, 8. C. 225.

Citations.—Morrison v. Mullins, MorrMette v. Catudal, 16 R. L. 114,486 
Denisart vo Injure—Underhill, on the Law of Torts,p. 174—Saunders, onthe Law qf 
Negligence, 229—Grenier vs City of Montreal, 21 L. C. J. p. 216 — Smith, on the 
law of Negligence, 171—Kndlich, on Statutes, No. 468.

The husband of the respondent was injured while engaged 
in his duties as appellant’s employee, and the injury resulted 
in his death about fifteen mouths afterwards. No action
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for indemnity was instituted by him during his lifetime. 
In an action for compensation brought by his widow (under 
art. 1066 C. C.) within one year after his death, the jury 
found negligence on the part of appellants and awarded the 
respondent damages

(Affirming the judgment of the Court of Review M L. 
R. 6 8. C. 226). That the action of the widow and rela
tion under art. 1066 C. C., in a case where the person in
jured hae died in consequence ot hie injuries without having 
obtained indemnity or eatisfaction, is a right distinct from 
that of the injured person, and is prescribed only by the 
lapse of a year after the date of death.

That the action under art. 1056 C. C., exists, even sup
posing that at the date of death the injured person’s action 
was precribed by the expiration of one year from the date 
of the injury, the fact that the claim of deceased was ex
tinguished by prescription at the time of his death not 
being equivalent to his “ having obtained indemnity or 
satisfaction ’’ within the meaning of art, 1066 C. C. — Do- 
rion, Cross, Baby, Bossé, Doherty, JJ, 19 June 1890, C. P. 
R. vi Robinson (Reversed by Supreme Court 14 8. C. R. 
106). VI, Q. B. 118.

Citations.— Carows v. Abbott, M. L. R. 3 S. C. 376.

11. Interest. — 1. Before and after the Code. — Que, en 
vertu des arte. 2250, 2270 du code civil, les intérêts échus 
avant le premier août 1866, date de la mise en force du 
code ne se prescrivent que par 80 ans et que ceux échus de
puis cette date dont la prescription n’a commencé k courir 
que depuis la mise en force du code, se prescrivent par 5 
ans.—Dorion, Ramsay, Tessier, Cross, Baby, JJ., 26 mai 
1886, Dorion & Dorion. I, Q. B. 483.

That art. 2260 C. C. which declares that, with the ex
ception of what is due to the Crown, all arrears of interst 
are prescribed by five years, applies to a judicial condemna
tion.—Loranobr, Wurtele, Davidson, JJ., 81 march 1890, 
Jettt vs Crevier. (Confirmed in appeal 1 R. O. Q B. 281).

VI, 8. C. 48.
Citations.—Nantel v. Binrtte, 12 L. N. 348—Almour v. Ham», M. L. R. 2 Q., 

B. 439—Chapman v. Gordon, 85, 196—l Miron, Repertoire, vo. Code Michaud, 
782—2 Merlin, Rep. Jur., 73—16 hambert, 233—2 Troplong, (Preemption) 502
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—7 Rolland de VU!argue», vo. Prêteription, p. 267, No. 108—Mareadr, Prêteription 
p. 226—3 Mourlon, p. 898—2 Vateilles, No. 612—32 Laurent, Not. 435, 448, 463 
—3 Baudry, Laranttnerie, No. 1723—8 Aubry v. Rau, 436, No. 774—21 Duran- 
ton, 682—1 Proudhon, Usufruit, No. 234. p 284—3 Devilleneuvt and Gilbert 
Jur. du 1 9th S. vo. InterHe, Not. 218, 219, 220 and vo. Preieription, 269, 270.— 
Lottie r« Stevenson, 1 R. de L. 190—Vinet vt Oaurin, 1 R de L. 237—Sinjohn vt 
Rot», 8 L. C. R. 509

12. Interruption of.—That the mention of a debt by a 
debtor, in the inventory of the succession of his auteur, is 
an acknowledgment of the debt which has the effect of 
interrupting prescription.—Doherty, Papineau, Loranqbr, 
JJ., 30 jam. 1886, Chris tin vs Archambault. II, 8. C. 391.

Citations.—Pothier, oblig. No. 692—2 Aubry et Ruu, 355-32 r Laurent, No 120-

That a judgment obtained in a foreign country upon a 
promissory note made therein has the effect of interrupt
ing prescription.—Dorion, Monk, Ramsay, Cross, Baby, JJ., 
21 per. 1884, Almour t Harrit. II, Q. B 439.

Citations—C. C. art 2224—C. N art 2244—2 Boarjoa, 571—Dalloi, 1835i 
2e P.,p. 127—33 Laurent, p. 175—C. C. art. 2265—Ring v. Demers, 15 L. C. J. 
129—10 Toullier, Not. 76, 77, No. 113.

Le fait d’offrir en règlement d’un billet une somme moin
dre que le montant de ce billet constitue une interruption 
de prescription à l’égard de ce billet.

La reconnaissance par un débiteur que la capital d’une 
créance est dû ne constitue pas une interruption de pres
cription quant aux intérêts de cette dette.—Paonurlo, J., 8 
nov. 1890, Farrell vs Brand. VII, 8. C. 403.

That a plea of compensation to an action on promissory 
notes due for more than five years, in which the defendant 
invokes credits which he claims, should be allowed in deduc
tion of the notes sued upon, operates an interruption of 
prescription.—Johnson, Loranokr, Wurtblb, JJ., 17 march 
1890, Brodeur vs Collette. VII, 8. C. 461.

Citations.—Fuehet vt Ltgart, 3 Q L. R. 11—Caron vt Cloutier 3 Q. L. R. 230 
— Walker vt Street, 20 L. C- J. 29—Bowker à Fenn 10 L. C- J. 120.

13. Intervention—Where an action was instituted before
the expiration of the delay fixed by a statute for contesting 
assessment rolls the right of an intervenant taking the same 
conclusions as those of the original action was not barred 
though the delay had expired before the filing of the inter
vention.—Ramsay, Tessier, Baby, Doherty, Caran, JJ., 24 
nov. 1884, Hubert vs Montreal. 1, Q. B. 337.
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14. Judgment on promissory note_Que, dans une action
pour rendre éxécutoire un jugement rendu sur billet pro- 
missoire dans un pays étranger, le défendeur ne peut oppo
ser la prescript w de cinq ans.—Jbtté, J., 27 juin 1887, 
Dunbar & A Imour. Ill, S. G. 145$.

15. Non juridical day__That Art. 8 C. C. P. which say
that44 if the day on which anything ought to he done in 
pursuance of the law is a non juridical day, such thing may 
he done with like effect on the next following juridical 
day ”, does not apply to matters of prescription and dé
chéance de droit.—dbLorimibr, J., 21 nov. 1890, Dechene 
vs Montreal. (Confirmed in appeal 1 R. O. Q. B. 206).

VII, 8. C 447.
16. Special taxes.—Que lee taxes municipales spéciales 

imposées pour la construction d'égout dans la cité de Mon
tréal ne sont pas des taxes ordinaires et n’entrent pas dans 
la catégorie des fruits civile échéant jour par jour et que par 
suite, elles ne sont sujettes à aucune prescription particulière 
et ne peuvent se prescrire que par trente ans.—Loranqer, 
J., 80 nov. 1887, Montréal vt Cuvillier. III, 8. C. 265.

PRINCIPAL AND AGENT
I.—Account sales rendered during series of years—

Acquiescence—Proof.
II. —Acquiescence and ratification.

III. —Agent.
(1) Exceeding authority.
(2) Not diacloeing principal.
(8) Sued pereonnally.
(4) Acting within scope of his apparent authority.

IV. —Authority of agent.
V. —Composition—Authority to accept—Clerk—Novation.

VI. —Consignee taking goods at fixed prices, profits
over to be his—Rights of consignor.

VII. —Diversion of money entrusted to agent for a spe
cific transaction.

VIII.- General agent —Person held out to the public as—
Authority to draw bill.

IX—Insolvency.
X. —Mandatary subscribing for shares in his own name.

XI. —Money deposited by tender with notary—Responsi
bility FOR DEFAULT OF NOTARY.

XII.—Responsibility.
(1) Of principal.
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(2) Of agent.
(8) For acta of person managing buelneee.

XIII —Revocation op agency—Agent's right to indemnity— 
Prospective profits.

XIV.—Rights of mandator against tried parties.
XV.—Sale—Agent-Quantum meruit—Commission.

See ACCOUNT—EVIDENCE-EXECUTOR -BANKS AN D 
BANKING-GAMING CONTRACT-INSURANCE 
(FIRE) — FRAUD AND FALSE REPRESENTA
TIONS-TRUST.

1. Account sales rendered during series of years—Acqui
escence—Proof—The respondents, consignees at Montreal, 
under a written agreement, of appellants in Belfast, Ireland, 
accounted from time to time for the goods consigned to 
them bat never made any return foi the price of the cases 
in which the goods were packed. These cases were always 
charged in the appellants’ accounts but the only reference 
made by the appellants to the omission to account tor the 
packing cases, was contained in a letter in which they 
merely said :—“We observe you do not make any return 
for the cases. ” The written agreement did not make any 
mention of the cases. Three years later the account was 
closed without any reservation as to the packing cases. 
The appellants afterwards brought an action in assumpsit 
for the price of the cases.

That the action could not be maintained seeing that 
the appellants had notice during three years, through the 
respondents’ accounts, that the packing cases were not being 
allowed for.

That parol evidence was inadmissible to vary the terms 
of the written agreement by priving that there was an 
understanding that the cases should be paid for—Tessier, 
Cross, Baby, Church, JJ., 17 sept. 1887, The Uliter Spinn
ing & Foster. Ill, Q. B. 396.

Citations.—Dudley k Darling, M. L. R. 2 Q. B. 458.

2, Acquiescence and ratification—Appellant and respond- 
eut are banks,—the former a savings bank and the latter an 
ordinary banking institution. On the 18th Sept., 1878, C., 
respondent's cashier, obtained a loan in hie own name from 
appellant, on the security of shares of the respondent bank,
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standing also in his own name. These shares declining in 
value, C. substituted therefor notes the property of respond
ent, intimating that the loan was made to respondent, and 
not to himself personnally. On the 28rd July, 1875, the 
transaction was entered on the books of respondent as being 
a transaction of respondent and not ofC. personnally, and on 
the 29th July, 1875, the pass-book between appellant and 
respondent was altered in accordance with the same preten
sion.'

That a principal may, by subsequent ratification, or even 
by tacit acquiescence, render himself responsible to a third 
party fot the act of his agent in excess of his authority ; and 
that in this case the respondent, being well aware of ap
pellant's pretension, and having acquiesced in it until 5th 
August, 1876, and obtained further loans from the appel
lant, must be held to have ratified the act of its agent C, 
and became bound thereby.—Dorion, Ramsay, Cross, It a by, 
JJ., 25 jan. 1886, Banque d’Epargnes k Banque Jacques- 
Cartier. (Reversed by privy council 11 L. N. 66).

II, Q. B. 64.
3. Agent. 1. Exceeding authority.—Qu’une procuration 

générale dans les termes suivants : “ Je vous autorise à con
clure tous contrats que voue jugerez à propos avec les culti
vateurs pour la culture, cette année, de la betterave à sucre 
et aussi les travaux pour sa culture” n’autorisait pas le 
mandataire d’acheter des cultivateurs des betteraves h sucre, 
et ne pouvait lier le mandant vis-à-vis des tiers pour le prix 
d’achat de ces betteraves.—Mousseau, J., 13 juin 1885, 
Jarry vs Sinieal. I, 8. C. 400.

That an agent who has only a limited authority, and who, 
by going beyond his authority, even while acting in good 
faith, causes his principal to suffer a loss, is obliged to pay 
the loss. And so, where a person instructed a bank clerk 
to give a cheque for the amount of a certain account, and 
the clerk, late at night gave the party the money instead, 
thereby preventing hie principal from rectifying an error 
which existed in the account, it was held that the clerk 
could not recover from his principal the amount paid in 
excess of what was really due. — Dorion, Cross, Baby, 
Church, JJ., 17 sert. 1887, Shea & Prendergast.

ra,.Q. B 439.
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2. Not disclosing principal.—Qu'un mandataire qui achète 
pour eon mandant sans déclarer sa qualité, est responsable 
personnellement.

Que lorsque le mandant fait affaires sous le nom du man
dataire, le fait que ce dernier, après avoir acheté aurait 
signé des billets du nom de la société et les aurait donnée 
au vendeur en paiement, n’est pas une déclaration suffi
sante de sa qualité pour dégager sa responsabilité person
nelle.—Mathibd, J., 25 juin 1885, Pratlc vt Maurice.

I, S. C. 364.
8. Sued personally.—Que lorsqu’une action est basée sur 

un écrit du défendeur, ce dernier, s’il prétend n’avoir alors 
agi que comme l’agent d'un tiers, doit prouver légalement 
que le demandeur connaissait, lors de la signature de l’écrit, 
que le défendeur agissait comme agent seulement. — Do
herty, Gill, Loranuer, JJ., 31 jan. 1887, Menard vs Leroux.

III, 8. C. 70.
4 Acting within scope oj his apparent authority.—Where 

wines were ordered by the secretary-treasurer of a club, 
who had apparent authority to purchase supplies for the 
club, and the wines were invoiced and consigned to the 
club, that the latter were liable for the price. To establish 
a defence in such case it would be necessary to show not 
only that the act of the agent was unauthorized, but that 
the party dealing with the agent had notice thereof. — 
Wurtblb, J., 26 nov. 1890, Gould vs Fish and Game Club.

VI, 8. 0. 480.
4. Authority of agent.— The purchaser of a carload of 

barley paid the price thereof to the vendor’s agent from 
whom he received the grain, and who was, moreover, named 
in the bill of lading as the consignee.

That the bill of lading constituted a written authority to 
the consignee to control the consignment, and having de
livered it to receive the price ; and his receipt was a valid 
discharge to the purchaser.—Monk, Ramsay, Tessier, Cross, 
Baby, JJ., 80 junk 1886, Lambert & Scott. II, Q. B. 340.

Citations.—Clark vi Lamer, 4 L. C- J. 30—Johnson k Lamer, 6 L. C J- 77— 
Crane k Nolan, 19 L C. J 309— While head k Cueielt, 21 L. C. J 1.
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6, Composition —Authority to Accept Clerk Novation__
That the authority of » clerk to bind his employer to agree 
to a composition with a debtor must be of an express and 
unequivocal character. A clerk attending a meeting of 
creditors on behalf of his employer will not be assumed to 
possess such power.

The assent of a creditor at a meeting of creditors, to a 
composition, even if proved, would not bind him to accept 
the terms of a deed of composition and discharge by which 
the original claims of the creditors are novated and replaced 
by composition notes.—Davidson, J., 28 jdnx 1888, Vine- 
berg va Beaulieu. IV, 8. C. 338.

6. Consignee taking goods at fixed prices, profits on these to
be his—Bights of consignor —The fact that an agent to whom 
goods are consigned for sale is to have for himself all that 
he can get over a schedule price, does not make him the 
owner of the goods, and the price, when collected by his 
assignee after hie insolvency, does not fall in his estate, 
except such portion thereof as represents the agent’s profit. 
And so, where an agent took over a stock on consignment, 
under an agreement in writing by which he was to account 
for goods sold as per pride list supplied to him by the con
signor, the profits over this price to belong to the agent, it 
was held that the consignor was entitled to be paid in full, 
per price list, for goods sold by the agent before his insol
vency, but the price of which was collected by his assignee 
subsequently.—Dorion, Thrsibr, Cross, Bast, Church, JJ., 
17 SEP 1887, Sehlbaeh 4 Stevenaon. Ill, Q. B. 391.

7. Diversion of money entrusted to agent for a specific 
transaction.—An agent who is entrusted by his principal 
with a sum of money, to be invested or employed in a parti
cular transaction, is bound to comply with the instructions 
received, and if he employs the sum otherwise, he is liable 
to repay the same to his principal. — Tessier. Cross, Baby, 
Bobsb, Doherty, JJ., 19 JUNE 18'JO, Moodie A Jonea.

VI, Q. B. 364.
8. General agent —Person held out to the public as — Au

thority to draw bill__The appellants W. P. L. and J. L. L.,
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who were carrying on an ordinary business in Montreal 
under the firm of W. F. L. & Co., also appointed one J. H. 
Wilkins as their agent and manager to carry on a business 
on their account under the name of J. H. Wilkins & Co. It 
was proved that Wilkins was in the habit of endorsing 
bills receivable with the name of the firm, and that some
times drew bills on customers. The respondent discounted 
one of those bills in good faith, in the same manner as he 
had discounted similar bills previously.

HELD.—That the fact of Wilkins’ name being given to 
the business and its being conducted by him, whether he was 
a partner or not, was sufficient to hold him out to the word 
as a general agent ; and appellants were liable to the res
pondent for the amount of the draft so discounted, what
ever might be the use to which Wilkins, without respon
dent’s knowledge, applied the proceeds. (See also Lewis 
& Osborne, M. L. R. 2 Q B 368).—Dorion, Cross, Church, 
Bossé, JJ., 21 dec. 1888, Lewi» el al & Waller».

IV, Q. B. 267.
9. Insolvency_Que la dissolution et la liquidation d’une

société commerciale met fin aux contrats intervenus entre 
elle et ses agente, <t ces derniers peuvent être forcés de 
rendre leur compte.—Dohertï, Papineau, Loranoer, JJ., 
31 mai 1887, Oay v» Denard III, S. C. 135.

10. Mandatary subscribing for shares in his own name— 
That under art. 1716 C. C. a mandatary who subscribes 
stock in a company in his own name, is liable to creditors 
of the company as a shareholder, without prejudice to the 
creditors’ rights against the mandator also.—Paonuelo, J., 
8 per. 1890, Motion Bank v» Stoddart. VI, 8. C. 18.

Citations.—Hudon Cotton Co. vt Canada Shipping Co 13 S C. R 409.

11. Money deposited by tender with notary—Responsibi
lity for default of notary.—Where the amount of a loan was 
deposited by the lender with her notary, with instructions 
to hold it until the obligation to be given for it was exe
cuted and registered, that the responsibility for the default 
of the notary to pay over a portion of the money, must fall 
upon the lender ; and it made no difference whether the
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notary was to pay over the amount to the borrower, or (as 
in the present case) was to apply it to the discharge of cer
tain debts in accordance with a list furnished to him by the 
borrower. — Dorion, Monk, Tessier, Cross, Baby, JJ., 22 
feb. 1887, Webster k Dufresne. III. Q. B. 43.

155. Responsibility.—1. Of principal.—Que lorsqu'un mar
chand vend de bonne foi, à des personnes se présentant 
comme mandataires d’une société incorporée, des marchan
dises qu’il livre à cette dernière et que celle-ci accepte, et 
que déplus par son silence et par ses actes, elle donne des 
motifs raisonnables de croire que ces susdites personnes 
étaient réellement ses mandataires, ce marchand peut pour
suivre directement la corporation pour le prix des choses 
vendues. — Taschereau, J., 1 juin 1889, Cassidy vs Mon
treal Fish and Game Club. II, 8. C. 5529.

2. Of agent.—Que le mandataire qui agit dans les limites
de son mandat et au nom de son mandat n’est pas respon
sable personnellement.—Mathieu, J., 17 fev. 1886, Picard 
vs Cie Ass B. N. A. II, S. C. 117*

3. For acts of person managing business.—The appellants 
set up a firm of “ J. H. Wilkins & Co.” which was in reality 
their own business, with J. II. Wilkins as manager, but to 
the public the business was that of “ J. II. Wilkins k Co.” 
This firm bought goods from respondent, the price of which 
was claimed by the present action.

That the appellants were liable for the obligations of the 
firm of J. H. Wilkins k Co., and for the » cts of J. II. Wil
kins who was entrusted with the management. — Monk, 
Ramsay, Tessier, Cross, Baby, JJ., 80 junk 1886, Lewis k 
Osborn. II, Q. B. 353.

13. Revocation of agency — Agent’s right to indemnity — 
Prospective profits. — That while a mandate for which no 
terra has been stipulated is revocable at will, even if the 
agent be remunerated by a fixed commission, yet the revo
cation in such case is subject to the obligation on the part 
of the principal to indemnify the agent for any loss actually 
suffered by him in consequence of the revocation of his 

22
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mandate, and that may be seen to have been contemplated 
at the time the appointment waa made.

The agent’» claim to indemnity however, cannot be ex
tended bo a» to include loee of proêta in future after the 
revocation of his agency, but only such expenditure ae he 
may have made to provide for carrying on the buainoBB.

In the present case, no proof was made of such expen
diture.— Johnson, J., 28 may 1886, Cantlie vs Coatieook 
Cotton Co in, 8. 0. 9.

The appellants, commission agents, obtained the selling 
agency for the product of the respondent's cotton mill. As 
the condition of receiving the agency they were required 
to subscribe $10,000 in the capital stock of the company, 
respondents. No term was 6xed, and after the lapse of a 
year and some months the agency waa withdrawn from the 
appellants. In an action for indemnity by the agents :

HELD :—(Affirming the decision of Johnson, M L. R 3 
8. C 9). That a mandate for which no term has been sti
pulated is revocable at will, even where the agent has given 
a consideration for the agency.

The revocation, however, is subject to the obligation on 
the part of the principal to indemnify the agent for any 
actual lose suffered by him by reason of the revocation of 
the mandate. The agent's claim to indemnity cannot be 
extended so as to include loss of profits which he would 
have made if the agency had been continued, but merely 
such expenses as he incurred to carry on the business, and 
which, in the particular circumstances of the case, may be 
seen to have been contemplated at the time the appointment 
was made. — Dorion, Trssibr, Baby, Church, JJ., 28 may 
1887, Cantlie et al & The Coaticook Cotton Co.

IV, Q. B. 444.
14. Bights of mandator against third parties. - Que le 

mandataire qui a agi en son propre nom est responsable en
vers les tiers avec qui il contracte, sans préjudice aux droits 
de ce dernier contre le mandant qui est responsable envers 
eux pour tous les actes de ron mandataire faits dans l'exé
cution et le» limites de son mandat.
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Que tout ce qu’un agent fait dans les limites de son man
dat avec des tiers même en son nom propre, il le fait pour 
son mandant, et ce dernier a le droit d'être subrogé dans ses 
droits contre les tiers.

Que toutefois le tiers qui a contracté avec un agent per
sonnellement, sans dénonciation du principal, a doit de se 
protéger jusqu’à ce qu’il soit déchargé d’une obligation con
tractée envers l’agent par la subrogation du principal aux 
droits de l'agent—Tbllibr, J, 29 déc. 1888, Wilson vs 
Benjamin. I, 8. 0. 18.

Citations.—2 S. C R. 21 — S. C. Dig. 450 No. 12—2 Q U. R (Dor.) p. 356 
—2 L. C J. 161—4 R. L 530-17 L C J. 19—3 R R 34—3 /* N 22, 170, 
140, 414—19 L C. J. 309—2 L N. 270, 370—1 Q B. R 201—4 L. N. 76, 301, 
370—3 Q L. R. 104-11 R L. 323—7 L N. 213—2 Q. B R. 359—5 Pothier 
192, 193, 207.

15. Sale — Agent — Quantum meruit — Commission. -The 
appellant charged the respondent with the sale in his behalf 
of certain real property, and it was agreed that he should 
have three months to effect a sale. A few days before the 
expiration of the three months the appellant exchanged the 
property for another, owned by his brother in law, receiving 
$4200 to boot, and his brother in law sold the same proper
ty for $10700.

That the property having been alienated by the appellant 
before the expiration of the three months, the respondent 
was entitled to the usual commission of 2$ per cent on the 
value obtained, although it did not appear that he had done 
anything to facilitate the disposal of the property.

That the exchange being an alienation equivalent to sale, 
the respondent was entitled to his commission upon the 
whole value, $10700, and not merely upon the $4200 re
ceived to boot.—Dorion, Tbssibr, Cross, Bossé, Doubrty, 
JJ , 19 jan. 1889, Carle & Parent. V, Q. B. 451.

PRIVILEGES ANI) HYPOTHECS

I.—Attorney’s costs.
II.—Builder.

III. —Commercial traveller.
IV. —Crown.
V.—Customary dower.



326 PRIVILEGES AND HYPOTHECS

VL—IMMOV BLE BY DESTINATION.
VII.—Improvements.

VIII.—Lien of landlord—Plaintiff's privileob for costs 
of SUIT.

IX.—Unpaid vendor.

See ADVOCATE — COSTS — INSOLVENCY — LIEN — 
LESSOR AND LESSEE — PROCEDURE — REGIS 
TRATION - SALE - SHIPPING - TITHES.

1. Attorney’s costs.—That the only privilege which exists 
in respect to counsel fees and attorney’s costs is the one 
which relates to costs and expenses incurred in the interest 
of the mass of the creditors, either to enable them generally 
to obtain payment of their claims, or for the preservation of 
their common pledge ; and that costs incurred in the exclu
sive interest of one individual, and with the object of with
drawing certain revenues of this person from the reach of 
his creditors, are not entitled to the privilege created by arts. 
1994-1996 C. C.—Wurtele, J., 13 may 1889, Barnard vs 
Motion. V, 8. C. 374.

Citations.—Troglong, Privilege», art. 2101, .Vo. 121—Pont, Pruitt get, art. 
2101, No. 07—20 Laurent, 322—3 Aubry et Rau, 114 — 24 Laurent, No 203, 290.

(Reversing the judgment of Wurtele J. M. L. R. 6 S. C. 
874, Dorion ch. J. k Church J., dies.) In law costs (frais 
de justice) are included all costs incurred for the common 
interest of the creditors, whether it be in recovering property 
from being carried away, diminished or lost.

Under art. 2009 C. C. costa incurred for the common 
interest of the creditors, and declared privileged by this 
article, are not necessarily costa incurred in a suit ; it is 
sufficient if they are expenses incurred for the common 
interest.

Counsel fees and disbursements incurred in saving for the 
grevé a sum of money of a substitution may constitute a 

privileged claim upon such money under art. 2009 C. C., 
and a saisie conservatoire may be made of such money.— 
Dorion, Tebsirr, Babt, Church, Bossé, J.J., 28 mat 1890, 
Barnard. & Molson. (Affirmed by Supreme Court IS 8. C. 
R. 716). VI, Q. B. 201.
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2. Builder.—Que le constructeur d'un chemin de fer n u
aucun droit de rétention sur les travaux par lui exécutée, h 
moine qu’il n'ait acquis et conservé le privilège que lui ac
corde l’art. 2018 C. C. sur la plue value qu’il a donné aux 
immeubles.—Rainville, J., 1er juin 1882, Im Banque 
iT Jlwhelaga es The Montreal, Portland k Boston Railway 
Company k Raymond. I, 8. C. 146.

Qu’en vertu do l’art 2018 du code civil, le constructeur 
qui a observé les formalités requises par cet article n a de 
privilège que sur la plue value donnée à l’héritage par les 
construction qu’il y a faites, et qu’il n’a aucun privilège sur 
le fonds même de l’héritage.

Que l’enregistrement du procès verbal requis par l’art. 
2018 C. C. pour la préservation du dit héritage ne crée pas 
sur l’immeuble une hypothèque tacite en faveur du cons
tructeur.— Séminaire St-Hyacinthe k Banque St-Hyacinthe.

I, Q. B. 396.
Citations —Ttoplnng, Prit, et Uyp , vol 1, No. 80.

Qu’il n’y a que l’entrepreneur principal qui puisse acqué
rir le privilège du constructeur, et que l’entrepreneur en 
sous ordre n’a pas ce droit

Qu’un entrepreneur en sous ordre qui aura fait inscrire 
un prétendu privilège sur un immeuble, sera condamné à en 
faire faire la radiation à ses frais et dépens.—Wurtkle, J., 
31 mars 1887, Moisan vs Thbiault. III, S. C. 73.

3. Commercial traveller.—That the word “clerk" in Ar
ticle 2006 C. C, includes a commercial traveller whose serv
ices were required in the store of hie employer containing 
the goods on which the privilege is claimed.—Torrance, 
J., 2 march 1885, Harris vs Hyneman. I, 8. C. 191.

Citations—I Pont, on ,ut. 2101 C N. No. 84

The privilege of a commercial traveller for wages, under 
C. C. 2006, which was maintained by the court below (iM. 
L. R. 1 8 C. 191) not determined by the Court of Appeal 
but doubted.—Dorion, Ramsay, Tkssibr, Cross, Baby, JJ., 
80 junk 188*', Heyneman k Harris. II, Q. B. 466.

4. Crown.-(Following Monk & Atty general, 19 L. C. 
J. 71), that the privilege of the crown for its claims over
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those of private competing creditors, is to be governed by 
the civil law of the Province of Quebec, derived from 
France, and not by the law of England.

That under C. C. P. 611, in the absence of any special 
privilege, the crown has a preference over chirography 
creditors for deposits due to it by a bank in liquidation.

The holders of notes of the insolvent bank, being ac
corded by statute a special privilege, (43 V. ch. 22, s. 12) 
take precedence of the Crown — Dorion, Monk, Ramsay, 
Baby, JJ., 2 april 1886, The Queen vs Exchange Bank (Re
versed by Privy Council 9 L. N. 130). I, Q. B. 302.

Citations —Monk y Ouimet, 19 L. C. J 71—Ouimet k Marchand, S R. L 301 — 
Nouveau Denisart vo Comptage § 3, No. 11 — The Attorney General k Black, S. K. 
324—Rots k de Levy, 6 L. N■ 407— Carter v. Muhon, 1 L. N. 189.

5. Customary dower.-- Que lorsqu’un douaire coutumier 
a été enregistré sur un immeuble, urte créance ayant la pri
orité de date et d'origine, mais enregistrée sur le même im
meuble subséquemment au dit douaire, ne constitue pas 
“une créance antérieure ou préférable,” purgeant le douaire 
coutumier dans le sens de 1 article 710 0. F. C. qui n’a trait 
qu à l'antériorité de rang et à la préférence à raison d’un 
privilège en vertu des lois réglant les privilèges, les hypo
thèques et l’enregistrement des droite sur les immeubles.

Qu’un adjudicataire qui commit personnellement qu'au mo
ment de l’adjudication l'immeuble par lui acheté est affecté 
d'un douaire, ne peut subséquemment demander la nullité 
du décret et de son contrat d'acquisition, à raison de cette 
cause d éviction éventuelle qu’il connaissait. — Torrance, 
Papineau, Jetté, JJ., 30 dec. 1889, Lizotte vi Dechesneaux.

I, 8. C. 403.
Citations.—10 Pothier (Bugnet)p. 286— Johin k Shuter 21 L. C. J. /». 67 — 

Thom it v. Murjihy, 8 K. /, 231 — Sirey Recueil Gen. Tahlt vo Acÿudicataire, 
Nos. i67, 159—43 Dalloz. J tir. Gen Rept. vo “vente’’ No.t 800, 802, 868, 867, 873 
—oouVente Publi/ue" No. 2122—2 Do vo Acquiescement, No. 1,467,458, 491,502, 
603, 504, 506,23, 787.

O. Immovables by destination—Que le privilège sur les 
meubles ne porte pas sur les meubles immobilisés par desti
nation ou par la loi.

Que le conducteur (foreman) d’une manufacture de chaus
sures n’a pas, pour son salaire de préférence sur le produit
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de la vente de la manufacture. — Johnson, Doherty, Gill, 
JJ., 30 J an. 1886, Rocher vs Chevalier. II, S. C. 139.

7. Improvements.—Que la clause d’un contrat de vente à
l’encan, par laquelle le vendeur stipule que son acquéreur 
parachèvera les ouvrages en voie de construction sur 1 im
meuble vendu, ne fait pas obstacle à ce que cet acquéreur 
poursuivi sur action hypothécaire, reclame un privilège 
pour ses dépenses.—Siootte, J., 30 oct. 1889, lAprohon vt 
Debellefeuille. I, 8. C. 156,

8, Lien of landlord —Plaintiff’s privilege for costs of suit. —
That the plaintiffs privilege for the costs of suit under C. 
C. P. art. 606, par. 8 includes the costs incurred up to final 
judgment in appeal ; and so, where the plaintiff obtained 
judgment in the Superior Court against three defendants 
jointly and severally, and the judgment was reversed by 
the Court of Queen’s Bench, sitting in appeal and on appeal 
to the Privy Council the original judgment was restored, it 
was held that the plaintiff was entitled to be collocated by 
privilege on the proceeds of the movables of the defendants 
for all costs up to and including the final judgment of the 
Privy Council.—Torrance, Loranobr, Cimon, JJ., 30 sept. 
1885, Elliot vs Lord. I, 8. C. 443.

Citations.— The h'ntlern Townthifu Hank vt 1‘aeaud, 17 L. C. R. 126 — Bru- 
neau k Qngnon, 4 Q. L. R- 316—Tmtey k Bethune, 1 L. N 1.13.

(Reversing the judgment of the Court of Review M. L, 
R. 1 S. C. 443). That the plaintiff's privilege for the costs 
of suit under C. C. 1994 and C. C. R. 60b, par. 8, as amended 
by 33 Viet. (Q.) ch. 17 s. 2, extends only to the costs in
curred in the Court of first instance ; and so, where the 
plaintiff obtained judgment in the Superior Court against 
three defendants jointly and severally, and the judgment 
was reversed by the Court of Queen’s Bench, sitting in 
Appeal, and on appeal to the Privy Council, the original 
judgment was restored, it was held that the plaintiff was 
entitled to be collocated by privilege on the proceeds of 
defendant's movables only for the costs incurred in the Su
perior Court.
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(Affirming the judgment in Review). That the plaintiff", 
privilege for the conte of euit, where the suit has been with 
a firm, has priority even as regards the personal effects of 
the individual members of the firm over the lien of the land
lord for rent of premises leased to such members.—Dobion, 
Tbssibb,Cboss, Baby, JJ.,18 mabcii 1887, Beaudry & Dunlop.

Ill, Q. B. 878.
Citations.— Tantey », Brtkunr, M. A I il I Q. U. 28—Burk v. Burlmghame 

13 Gray, 307.

9. Unpaid vendor.— The privilege of bailleur de tonde 
does not give the unpaid vendor the right of opposing the 
seizure and sale of the immovable subject to it.—Lacoste, 
Baby, Bossft, Wurtblb, JJ., 27 nov 1891, McNaughton & 
Exchange National Bank. VII, Q. B. 180.

PRIVILEGED COMMUNICATIONS 
See LIBEL AND SLANDEH-MEHCANTILK AGENCY.

PRIVILEGED HEARING 
See PROCEDURE.

PRIVITY OF CONTRACT
See DAM AGES—INSURANCE (LIFE)—PLEDGE-

PROBABLE CAUSE
I.—Damages FOB ISSUE OF injunction-Préte-nom—Annual

REPORT OF COMPANY MISLEADING.
IL—Fa I SB STATEMENT IN DEED.

Ill —Illegal arrest.
IV—Malicious arrest.
V.—Malicious seizure.

VI.—Partner obtaining money by false representations
IN NAME OF FIRM FOR HIS OWN PURPOSES.

See DAMAGES—FALSE ARREST-ILLEGAL ARREST- 
JUSTICE OF THE PEACE-MALICIOUS PRO
SECUTION.

1. Damages for issue of injunction — Prête-nom — Annual 
report of company misleading.—There is no right of action 
for damages resulting from the issue of an injunction or 
other civil suit, unless the suit were instituted without pro
bable cause.
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The fact that an injunction woe taken by a prete-uom in 
not evidence of want of probable cause

Where the annual report of a company was misleading, 
and seemed to show that the assets had been reduced, by a 
large amount, there was probable cause for the issue of an 
injunction to restrain the company from declaring a divi
dend more particularly as the company failed to disclose 
their true position when they got notice before the writ 
issued.—Johnson, J., 10 nov. 1887, M. S. R. Co. vs Ritchie. 
(Confirmed in Appeal V. Q. B. M. L. R. 77.) (Confirmed by 
Supreme Court 16 8. C. R. 622), III, S. C 233.

Citations.—Brisnette vi Boucher, 31 L. C. J. 104.

2. False statement in deed.—Appellant, a jeweller, desir
ing to increase his business, obtained advances from res
pondent, a wholesale delar, and gave as security a hypothec 
on his property on which he declared there were mortgages, 
but he only specified one of a certain amount. There was 
really another. Shortly afterwards, the appellant became 
insolvent, and the respondent arrested him on the charge 
of obtaining property on false pretences.

That there was probable cause for the arrest, though it 
appeared that the appellant did not intend fraudulently to 
conceal the mortgage —Dorion, Ramsay, Cross, Baby, JJ., 
16 jan. 1886, HI, Q B IN,

3. Illegal arrest —Qu'il y a lieu à accorder des dommages 
exemplaires lorsqu’une personne a fait arrêter une autre 
pour tenir une maison de désordre et que cette dernière est 
acquittée de cette accusation, lorsque le plaignant avait cause 
probable de porter la plainte, mais que sans nécessité il de
mande spécialement l’arrestation du défendeur et son incar
cération, ce fait indiquant malice de sa part.

Que néanmoins lorsqu’il y a cause probable de porter la 
plainte aucun dommage résultant du procès ne saura accordé. 
—Wurtrlb, J., 12 dec. 1890, Labelle vs Versailles.

VII, 8. C. 112.
• 4. Malicious arrest.—Where articles missing are found in 

the possession of a servant or other person in a position to 
take them, and are not reasonably accounted for, there is
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probable cause for arrest on a charge of larceny of the person 
in whose possession the property is found. The subsequent 
acquittal of the accused raises no presumption of absence of 
probable cause.—Johnson, Papineau, Taschereau, JJ , 80 
June. 1887. Hnaoneault Vi Sebastier. Ill, 8. C. 446.

5. Malicious seizure. — Where the stock and machinery of 
a firm were already under seizure at the instance of ano 
ther creditor, upon an affidavit charging insolvency and frau
dulent secretion, and one of the partners had declared him
self insolvent, and had attempted to make an assignment 
in the name o*f the firm, that the defendants, overdue cre
ditors and unpaid vendors, had reasonable and probable 
cause for making a seizure in revendication of their own 
goods.

The allegations of the declaration (quoted in the judg
ment) make the action one of damages for malicious pro
ceedings and not for libel or slander.—Davidson, J., 15 nov. 
1887, Bury vs Corriveau Silk Mills Co. Ill, 8. C. 218.

Citations.—Brissctte vs Boucher, 31 L. C.J. 104— Montreal Street Railtcay vs 
Ritchie, M. /. R 3 S. C 231

6. Partner obtaining money by flalse representations in 
name of firm for his own purposes.—The plaintiff*, who was 
in partnership with the defendant, obtained a loan of one 
hundred dollars from E. for which he gave the bon of the 
firm, pretending that the money was required to meet a 
note of the firm, and that his partner was out of town, 
which statements were both untrue, the money being ob
tained for his private use and his partner being then in 
town. E. deposed to these facts before the police magistrate.

In an action of damages for malicious criminal prosecu
tion, that the defendant had reasonable and probable cause 
for having the plaintiff arrested on the charge of obtaining 
money by his false pretences.—Tait, J., 31 oct. 1887, Cloran 
vs McCrory. Ill, 8. C. 464.

PROCEDURE

l.—ACQUIBSCBNCB OK PROCBEDINOS.
II.—Action.

Ill —Affidavit fob capias.
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IV.—Allegations of new facts in replication to
ANSWER.

V—Amendments.
VI.—Appeal.

VII —Appearance.
VIII.—Appointment of a single expert.

IX.—Arbitrators and amiables compositeurs.
X —Articulations of facts.

XI. —Attachment before judgment.
XII. -Attorney - Costs Distraction—Saisie arret. 

XIII —Bill of particulars.
XIV. —Oallinj in real plaintiff.
XV. —Capias.

XVI.—Certificate of stenographer—Reading of de
position to witness — Presumption in favor
OF DUB EXECUTION OF OFFICIAL ACT IN ABSENCE 
OF PROOF TO THE CONTRARY—CORRUPT ACT.

XVII —Certiorari -Judgment of inferior jurisdiction 
—Mens rea—commissioners Court.

XVIII. -Commissioners Court.
XIX—Continuance of suit in name of curator to

ABANDONMENT.
XX —Contrainte.

XXL—Costs.
XXII - Declaration of tiers saisi Contestation. 

XXIII.—Defective service of inscription.
XXIV.—Demurrer.
XXV Deposition -Erasures and marginal notes. 

XXVI.—Désistement.
XXVII —Distribution of monies before the Court. 

XXVIII-Evocation.
XXIX —Exception a la forme.
XXX —Exception dilatoire.

XXXI. -Execution.
XXXII —Expertise.

XXXIII -Experts 
XXXIV.—False arrest.
XXXV.—Firm of attorneys ad litem — Death of the

PARTNERS.
XXXVI —Folle enchère 

XXXVI I.-Foreci osubb.
XXXVIII —Foheign corporation- Action against—Service 

—Cause of action.
XXXIX—Hearing by privilege-Exception.

XL.—Husband and wife — Wife erroneously de
scribed AS BBPAKATkD AS TO PROPERTY—EXCEP
TION TO THE FORM — AMENDMENT — HUSBAND 
SUMMONED TO AUTHORIZE HIS WIFE CANNOT BE 
MADE A PARTY PERSONALLY UPON MOTDN TO
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XLI.—Incidental demand.
XLIL-Inconsistent pleading.

XLIII.—Inscription.
XLIV.—Interdiction op party for prodigality during

PENDENCY OF SUIT-CONTINUATION OF PROCEED
INGS—COSTS.

XLV.—Interlocutory judgmfnt.
XLVI.—Interrogatories on faits et articles.

XLVII.—Intervention.
XLVIII.—Inventory- Choice of notary.

XL1X —Irregularities in court below.
L—Joinder of causes.

LI.—Judgment ex parte—Inscription.
LII—Judgment of distribution.

LIII —Judicial counsel.
LIV.—Jury trial.
LV. -Licitation—Cahier des charges 

LVI.—Liquidator of insolvent company.
LVII.—Money deposited in court.

LV II I—Motion.
LIX.—New trial.
LX —Notary—Inventory,

LXI.—Notes taken by stenographer—Corrections of 
error.

LXII —Notice.
LXIII.—Opposition.
LXIV.—Peremption d’instance.
LXV.—Pleading.

LXVI.--Power of attorney.
LXV1I —Proceedings in forma pauperis.

LXVIII.—Production of exhibits.
LXIX.—Prohibition, writ of—Indian Act.
LXX.—Provisional execution.

LXXI.—Public Officer—Notice of action.
LXXII.—PUTTING HUSBAND OF. DEFENDANT IN CAUSE.

LXXIII.—Railway Company — Residence — Security for
COSTS.

LXXIV.—Real estate—Si izurk under $40.<0.
LXXV.—Replication to answer in i aw.

LXXVI.—Report of experts.
LXXV11.—Reprise d’instance.

LXXVIIl —REQUETE CIVILE.
LXXIX.—Review.
LXXX.—Revision of decision of prothonotahy. 

LXXXI.—Revocation of right to sub in forma pauperis. 
LXXXll.—Right to plead db novo 

LXXXIII. Saisie arret 
LXXXIV.—Saisie revendication.
LXXXV.—Security—Appeal to Supreme 0< urt. 

LXXXVI.—Security for costs.
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LXXXVII - 
LXXXVIIL- 

LXXXIX -
xc-

XCL- 
XC1I - 

XCIII- 
XCIV.-
xov-

XCVI-

XCVII.- 
XCVIII - 

XC X.-

0-
01

SEPARATION PE CORPS.
-SERMENT 8UPPLET01RB 
SEQUESTRE.
Service.
Sheriff’s sale -Petition en nullité de décret. 
-Stamps.
-Substitution of attorney.
-Summary causes.
Summons.
-Taxation of cists—Notice to adverse Party- 

Execution for part of debt.
-Tender with special answer.
-Tierce opposition- Saisie arret.
-Union of causes —Transmission of record to

ANOTHER DISTRICT.
Venditioni exponas.
Writ of prohibition.

See ACTION - APPEAL-ATTORNEY-CAPIAS- COR
PORATION - COSTS - DAMAGES - ELECTION 
ACT-EVOCATION-EXTRADITION HUSBAND 
AND WIFE—INDIAN ACT-INSOLVENT COM
PANY - INSOLVENCY - INSURANCE - .JUDG
MENT -JUDICIAL SALE OF MOVABLES-JU
RISDICTION - JURY TRIAL -LESSOR AND 
LESSEE-LICENSE ACT— MINOR —PLEADING - 
PRESCRIPTION—RAILWAY—SAISIE ARRET- 
SEPARATION DE CORPS -SEQUESTRE—SHE
RIFFS SALE—SUCCESSION —TARIFF OF FEES 
—TUTOR-WAREHOUSE RECEIPT.

1. Acquiescence of proceedings.—That the opposant against 
whom a judgment by default had been obtained in term af
ter being regularly foreclosed from pleading, not having 
objected within the ordinary delay to the filing of a contes
tation in law of his opposition to judgment, but on the con
trary having appeared and been heard on said contestation, 
could not object afterwards (and more especially when the 
case was before the Court of Review) that the contestation 
had been filed too late. C. C. P. 140.—Johnson, Papineau, 
Gill, J J., 80 Nov. 1886, Letourneux vs St Jean.

II, S. C. 362.

2. Action. — 1. En reddition de compte — Answering plea 
insteatl of filing débats de compte.—Que quoique la procedure
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à suivre suivant la loi, dans une action en reddition de 
compte, est que sur la production du compte par le rendant 
compte, le demandeur, devenant oyant compte doit, s’il 
n’accepte pas le compte, produire des débats du compte, né
anmoins lorsqu’au lieu de produire tels débats le demandeur 
aura répondu au plaidoyer et aura nié ses allégués et con
clu à son rejet, et que do consentement les parties auront 
procédé k la preuve [>our et contre le compte, la Cour pro
cédera à rendre un jugement et à établir le compte entre 
les parties comme s’ils avaient procédé régulièrement. — 
Wurtblb, J., 24 oct. 1889, Thomas vs Cowie. VI, 8. C. 175.

2. For taxes due under leate — Exception iiclinatoire on 
the ground that the action >oas improperly taken under sum
mary procedure —Following the dicta in Chrétien vs Crow
ley 5 L N. 269 and Lusignan vs Rielle M. L. R. 4 Q. B. 
264, that the question was improperly raised by declinatory 
exception, the Superior Court having jurisdiction over the 
matter, and the question raised reforing only to delays in 
procedure which can he raised by exception to the form 
only.

That a letter in which the defendant acknowledges to 
owe and promise to pay the taxes, without specifying any 
amount, did not constitute an acknowledgement of debt 
sufficient to make the action summary under section 2 of 
article 887 C. C P. this clause referring to commercial paper 
only.—Paomvbuo, J., 18 may 1891, Inglis vs Drechsel.

VI, 8. C. 205.

8. Not relumed on the original return day. — Que lorsque 
le demandeur ne rapporte pas son action le jour du retour 
et qu'il est en conséquence forcé de prendre un nouveau 
bref, ce dernier ne peut être considéré comme un alias, et 
le montant des timbres judiciaires qui doit y être mie lors 
de son émanation et de son retour est le même que sur le 
premier.

Que le bref de sommation n’a de forme légale et met le 
défendeur en demeure de comparaître en Cour, qu’en au
tant que le montant des timbres judiciaires fixé par la loi y 
a été apposé lors de son émanation et de son retour ; que
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l’informalité résultant du défaut des dits timbres rend l'ac
tion nulle et elle peut être déboutée sauf recours sur excep
tion à la forme. — Chaonon, J., 16 avril 1886, Riendeau os 
Casey. I, S C. 391.

4. Qui tam-affidavit.—Que l’absence, la nullité ou l’insuf
fisance de l’affidavit requis pour intenter une action qui tam 
sont des matières d'ordre " ; et peuvent être invoquées 
en tout état de cause, sans être plaidé», le juge devant, s’il 
était nécessaire, en prendre connaissance ex officio.

Que l'affidavit nécessaire pour l’émanation du bref dans 
une action qui tam doit faire apparaître la cause de l'action, 
il ne suffit pas île référer au chapitre du statut. — Tasche
reau, J., 5 mars 1885, Matte vs Davis. I. S. C. 218.

Citations — Sipling v, Spirham, Fireproof Roofing Co. ML R. IQ H- 22— 
Reel v. Idem, M. L. R. I Q. li 26—Lavoie vi Rif me, Mo. 6 (J L R 319—Ga
gnon ri St. IJenit, 12 L C. J 219—Leclerc v lllunchard, 12 L C J. 236.

5. To account.—Que lorsqu'un défendeur poursuivi pour 
un état de compte de la gestion d’un immeuble et pour une 
somme réclamée sur la vente de cet immeuble en vertu 
d'une convention spéciale, plaide au premier chef de l’action 
qu’il n’a jamais été mis en demeure de rendre compte maie, 
qu’il a toujours été prêt à le faire, et produit son compte 
avec le plaidoyer et plaide au second chef de l'action, qu’il 
ne doit rien au demandeur en vertu de la convention allé
guée ; le compte accompagnant le plaidoyer ne sera pas 
rejeté sur motion comme ayant été produit irrégulièrement 
et prématurément.

Qu’un tel compte ne peut pas être rejeté sur motion avant 
lenquête parce que le chapitre des dépenses contient des 
items qui ne paraissent avoir aucune connexité avec la ges
tion de la propriété dont on demande compte ; cette ques
tion ne pouvant être discutée et décidée que sur un débat 
de compte — Dorion, Ramsay, Tessier, Cross, Baby, JJ., 
26 nov. 1884, Dorion & Dorion. I, Q. B. 65.

3. Affidavit for capias.—Qu’un défendeur arrêté en vhrtu 
d’un capias émané sur un affidavit qui allègue que le défen
deur “ est sur le point de quitter immédiatement la province 
de Québec etc.” sera mis en liberté sur requête préliminaire

6
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comme ayant été arrêté irrégulièrement et illégalement, l’af
fidavit étant insuffisant en autant qu'il aurait dû mentionner 
la “ province du Canada ” au lieu de la “ province de Qué
bec.”—Johnson, J., 10 jan. 1882, Maury es Durand.

I, 8. C. 847.

Que l'allégation dans la déposition pour capias “ que le 
défendeur a caché, soustrait et recelé ses biens, et est sur le 
point de cacher ou soustraire et receler ses biens avec l'in
tention de frauder ses créanciers en général ou le deman
deur en particulier ” est suffisante.

Qu’il n'y a pas non plus d'incertitude dans l’allégation 
“que le défendeur eet sur le point de quitter immédiate
ment la Province du Canada comprenant les Provinces de 
Québec et d’Ontario, avec 1 intention de frauder ses créan
ciers en général ou le demandeur en particulier,” et que 
cette allégation est aussi suffisante.—Jitrrfc, J , 28 hv. 1886, 
Senical va Hart. I, 8. C. 371.

Citations.— Talbot Don II y, Il L. C. R. 5 — Ostrll v. Peloquin, 20 L. C. J. 
48 —Mac Muait r y. Ruhr rt non, 21 L C. J. 101—Mo! ton Hank c. McMinn 24 L. C. J. 
241—Plant* c Cnrrvrê, 6 R J de Q. 360—Vine her y v. H irnncitch, 12 RL. 648 
—Are-md v. Flanagan, 1 R J de Q 256—Montgomery v. Leynl r, 8 R J. de Q. 376.

4. Allegation of new facts in replication to answer.—Qu'un 
demandeur qui a produit une contestation à une opposition, 
peut alléguer par une réplique spéciale à lu réponse de l'op
posant, un jugement intervenu dans une autre cause entre 
l’opposant et le débiteur du contestant, qui règle le litige 
entre l’opposant et le contestant, lorsque ce jugement a été 
rendu depuis la production de la contestation ; surtout si 
dans la contestation et la réponse il a été fait allusion à cette 
autre cause et que l’opposant ne se soit pas plaint en cour 
inférieure de l’irrégularité de la réplique eu en demandant le 
rejet ou autrement par la procédure écrite—Dorion, Monk, 
Ramsay, Cross, Baby, JJ., 27 nov 1886, Bouchard k Lajoie.

II, Q. B 450.

5. Amendment. — Que l’on ne peut par amendement h
un bref de sommation substituer un défendeur non décrit 
au bref à un de ceux qui s’y trouvent déjà.—Loranobr, J., 
19 nov. 1884, Chisolm vs Langlois. I, S. C. 190.
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Que le demandeur, après avoir inscrit sa cause pour en
quête et fait entendre plusieurs témoins, ne peut être admis à 
suppléer, par amendement à ses réponses ou répliques, \ l’in
suffisance des allégués de sa déclaration, en offrant de com
penser certaines réclamations contenues dans le plaidoyer 
du défendeur et offertes en compensation par un compte 
additionnel. — Loranukr, J, 18 nov. 1884, Lalonde va Uo- 
chon. I, S. C. 438.

Que lorsqu'un tribunal accorde une demande d'amende
ment important il doit toujours donner à l'autre partie la 
faculté d'y répondre, et dans le cas où un amendement 
n'est permis que par le jugement final ce jugement pour la 
raison susdite est erroné et peut être cassé en Révision.— 
Sicottk, Mathieu, Loranukr, JJ., SI mars, 1884, Pauzt vs 
Senical. I, 8. C. 468.

6. Appeal—1. Acquiescent*.—That a letter written by 
one of the defendants in an hypothecary action to the plain
tiff's attorney after the rendering of the judgment which 
condemned them as joint undivide owners of an immovable 
to abandon it or pay the plaintiff s claims, and before the 
institution of the appeal, asking for delay until said defen
dant could get his garants to pay the claim and promising 
to settle with the plaintiff if the garant did not, constitued 
an acquiescence in the judgment a quo on the part of said 
defendant, and that his ap|>eal would be dismissed on 
motion.

That the other defendant was not hound by this acquie
scence as it dit not appear that any partnership existed be
tween him and hie co-defendant (beyond the joint owner
ship of the immovable in question) or that he had authorized 
the writing of the said letter. — Dorion, Monk, Ramsay, 
Cross, JJ., 24 srpt. 1886, Archibald & Dixon.

I, Q B. 373.
Citations.—£7. C. P■ art. 1130, § 4— Quyot, Rep. vo Acquieicement— Pol hier, 

Proc. Cio. No. 336, § 2—Joutte, vol. 2, p. 441—Merlm, Rep. vo Acquiescement - 
Carré et Chauveju, rot. 2, quest. 664- Talandier, Traité de T appel, p. 76—10 Toul- 
lier, No. M6—Charbonneau A Davit, 20 L- C. J 167.

2. Bond.—That a bond given as security for debt, in
terest and costs, on an appeal by a defendant to the Court

• 28



340 PROCEDURE

of Queen’s Bench, to the effect, that the bondsman will pay 
the condemnation money in case the judgment be confirmed, 
ie a conditional bond and becomes terminated, null and 
void, if the judgment in appeal reverses the judgment of 
the Court below and dismisses the plaintiff’s action.—Jette, 
J., 80 nov. 1885, Lowrey vs Routh. (In appeal III Q. B. 
M L. R. 864). II, 8 C. 58.

8. From an interlocutory judgment—Que l’appel du juge
ment final de la Cour Supérieure soulève de nouveau tous 
les jugements interlocutoires rendus en cette cause, et que 
le défaut par un défendeur d'exciper ou d’appeler d'un ju
gement interlocutoire renvoyant son exception à la forme, 
ne l’cmpeehe pas de discuter ce jugement sur l’appel du 
jugement final, 1 interlocutoire n'étant pas chose jugée sur 
les questions soulevées par son exception à la forme.—Do- 
rion Monk, Tessier, Cross, Baby, JJ., 27 mai 1885, Métras 
& Trudeau. I, Q B. 347.

Que lu cour n'accordera pas la permission d appeler d’un 
jng- ment interlocutoire ordonnant preuve avant faire droit 
looqu’A une action, où procès pur jury doit avoir lieu, dé- 
fviise en droit e-i faite à une partie «le la déclaration allé
guant des faits géiiétaleineni nécessaires A la demande, ((uni
que le développement de ces faits sur certains points serait 
peut-être inutile.—Tessier, Cross, Baby, Church, Doherty, 
JJ , 17 nov. 1887, Ra8coni Woolen Mills & Lancashire 
Ins Co. Ill, Q. B. 317.

Que, lorsque l’appelant d’un jugement final veut aussi 
interjeter appel des jugements intetlocutoires rendus dans 
la cause, il faut les mentionner dans le bref et les griefs 
d’appel, à moins que la décision contenue dans l’interlocutoire 
se trouve aussi comprise dans le jugement final —Dorion, 
Tessier, Cross, Baby, Doherty, JJ., 19 jan. 1889, Stéfani 
& Monbleau. V, Q. B. 23.

4. Involving costs only— Transfer of debt.—(Reversing the 
judgment of the Court below). That service of action is 
not equivalent to signification of the transfer on which the 
action is based, and which is alleged in the declaration ; and
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that a transferee lias no right of action against the debtor 
before aignification of a transfer not accepted by him.

That where the Court below enunciates an erroneous prin
ciple in the adjudication of costa, the Court of Appeal will 
reverac the decision though the appeal involves coats only. 
—Dorion, Cross, Church, Bossé, JJ., 28 jan. 1889, Promu 
k Nicholson. V, Q. B 151.

Citations,—Chartebon v. Forsyth, 14 L. C.J. I3fi—O Ihilloran r. Sweet, 16 L. 
C. J. 318—Mr/kmaU v Moiteur, 13 L C J. p. 188.

5. From judgment in review.—Que lorsqu’il y a change
ment substantiel dans le jugement de la Cour de première 
instance par la Cour de Révision, il y a lieu à l’appel quoique 
le jugement a quo condamne lu partie qui a inscrit en révi
sion.—Tessier, Cross, Baby, Church, Doherty, JJ., 16 noy. 
1887, Fraser vs Brunet. III, Q. B. 310.

6. Order of judge in chambers —That an appeal does not
lie directly to the Court of Queen’s Bench sitting in appeal 
from the decision of a judge in chambers revising an order 
of the prothonotary in a matter coming within the provi
sions contained in the third part of the Code of Procedure. 
—Dorion, Ramsay, Cross, Baby, JJ., 25 jan. 1886, Ross & 
Ross. II, Q. B. 1.

Citations.—Ctfnent k Francis, 5 L. N. 301— McCraken k Loyue, 6 L. N. 326 
— Uitiwan k Ch"vrefits, 1 Q. /,. R. 200

7. To Supreme Court.—That no appeal lies to the Su
preme Court from a judgment in appeal confirming a judg
ment of the Superior Court granting an injunction, hut 
reserving to adjudicate as to the amount of damages until 
after an account had been rendered—Dorion, J., 15 oct. 
1886, Whitehead & White. I, Q. B. 488.

That a question of servitude is a question involving fu
ture rights within the meaning of sect. 8 of the Supreme 
Court Amendment Act. of 1879

That on an appeal to the Supreme Court of Canada per
sonal security is sufficient.—Cross, J., 1 jan. 1886, Wheeler 
k Black. II, Q. B. 159.

Que le délai du statut passé, lorsque permission est de
mandée d’appeler à la Cour Suprême, elle sera refusée si il
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n'eet pas démontré que des circonstances spéciales ont retar
dé l’appel 8. R. C. ch. 185 as. 40 et 42.—Tkssikr, Cross, 
Baby, Church, Doherty, JJ., 22 nov. 1887, Massue & Cor
poration St-Aimi III, Q. B. 319.

8. To Privy Council.—Que le dossier doit être remis à la 
Cour Supérieure pour l'exécution du jugement lorsque l'ap
pel n'a pas été logé au Conseil Privé dans les six mois sui
vant la date du jugement de la Cour du Banc de la Reine 
accordant l'appel. C. P. C. 1181.—Tessier, Cross, Baby, 
Church, Doherty, JJ., 22 nov. 1887, Allan & Pratt.

Ill, Q B. 323.
7. Appearance —Qu'une comparution dont le demandeur 

n a pus reçu copie ou qui ne lui a pas été signifiée est irré
gulière et qu’il sera permis au demandeur, sur motion, de 
procéder par défaut, nonobstant la production d’une sem
blable comparution.—Mathieu, J., 1 out. 1884, Pipe vs Cra
mer. I, 8. C. 230.

H. Appointment of a single expert.—That where the 
court has appointed one expert only, and the expert bus 
proceeded to act without protest or objection by the parties, 
they will bo presumed to have acquiesced, and the report 
will not be set aside on the ground urged subsequently that 
the Court should have appointed three experts.—Dorion, 
Monk, Ramsay, Cross, JJ., 27 nov. 1885, Malbaeuf & Laran- 
deau. II, Q. B. 86.

9. Arbitrators and amiables compositeurs.—Que la Cour 
peut, sur motion, ordonner k des arbitres et amiables com
positeurs de compléter leur rapport, en y ajoutant le récit 
des formalités qu’ils ont remplies, d'expliquer davantage la 
nature de certaines parties de leur rapport, et d'y annexer 
le certificat de leur assermentation et autres documente.— 
Loranobr, J., 18 mars 1889, Dabi vs Corestine.

V, 8. C. 132.
ÎO. Articulations of facto —Que des articulations de faits 

en termes généraux comme les suivants “ N’est-il pas vrai 
que toutes les allégations du plaidoyer du défendeur sont 
fausse?" sont illégales et peuvent être rejetées sur motion. 
—Mathieu, J., 24 mars 1887, Leggatt vs Ijarost.

III, 8. C. 47.
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Qu'une partie qui ne produit pue eee articulatione de fait 
devra payer lee fraie de ea propre enquête si la partie ad
verse en fait la demande.—Mathieu, J., 16 juin 1887, 
Kimball vt Montrial. III, 8. 0. 131,

That an articulation of facta which does not set up spe
cific facta in the interrogatories, does not comply with the 
requirements of art 208 C. C. P. and will he rejected from 
the record.—Wurtblb, J, 8 may 1891, Williams vs Ijibine.

VII, 8. C. 237.
11. Attachment before judgment-affidavit__That the alle

gation, in affidavit for simple attachment, of an intent on 
the part of the defendant “ to defraud hie creditors or plain
tif! in particular" and the allegation that the plaintiff will 
“ sustain damage or lose hie debt ” are not uncertain or 
incompatible.

That the allegation that the defendant “ is secreting or 
is about to secrete hie property ’’ is uncertain and incom
patible, and therefore insufficient to justify the issue of a 
writ of attachment.—Wurtblb, J., 17 April 1890, McGowan 
vs Guay. VI, 8. C. 03.

While the affidavit for attachment before judgment must 
state the cause of the debt with sufficient ectuinty to enable 
the court to decide whether an indebtedness exists, it need 
not necessarily state when or at what place the debt was 
contracted.

Departure from the province, unaccompanied by any cir
cumstance to indicate fraud does not give rise to the right 
of attachment before judgment.—Johnson. Jette, Mathieu, 
JJ., 28 pbb. 1891, Lanktree vs Grey. VII, 8. C. 453.

Qu'un débiteur qui gaspille son argent à Imire et dans des 
maisons de mauvaise réputation au lieu* de payer ses dettes, 
ue commet pas toutefois l'acte de recel que la loi exige |>our 
la saisie arrêt avant jugement—Gill, Mathieu, Wurtblb, 
JJ., 80 mars 1889, Mallette vs Ethier. VII, 8. G. 151.

12. Attorneys ooata—Distraction—Saisie arret.—That dis
traction of costs granted to a party’s attorney vests the at
torney alone with the right to claim such costs, as long as
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the client has not obtained from the attorney a transfer 
followed by service on the adverse party.

That an execution taken in the name of the attorney dis
trayante client, against the adverse party, is null, even if 
it has been issued upon the fiat of the attorney distrayant, 
if such execution was not preceded by the transfer and 
notice above mentioned.

That the claim for costa of the attorney distrayant, due 
by the adverse party is subject to the same laws as apply to 
ordinary debts with regard to transfer service and subroga
tion.

That when an attachment by garnishment, saisir arrli, 
has been served upon the judgment debtor for costs, by a 
creditor of the attorney distrayant, the attorney distrayant’s 
client cannot, by alleging payment by him to hie attorney, 
or transfer by his attorney to him of said coats, claim the 
same in his own name, to the prejudice of the attorney’s 
seising creditor, if notice of such payment and transfer has 
not been served upon the judgment debtor before the attach
ment by garnishment was issued.

That in such a case the judgment debtor is not obliged, 
before judgment is rendered U|ion the attachment by gar
nishment of thaksttorncy's creditor, to deposit in Court, to 
be paid to whom it may appertain, the amount of such 
costs but on the contrary must retain the same in his own 
hands, as he is ordered to do by the writ of attachment by 
garnishment, until the Court may decide thereon —Dorion, 
Tessier, Church, Doherty, JJ., 26 ebb 1889, Millette & 
Gibson. V, Q. 13. 839.

Citations.—Reauch'me ». Paraml, 15 L. C. R, p. 193—1 Pigtau, />. 419— 
/iioehe, j>p. 98, 99, No 202—Lewit v NcGinUy, 6 Q /,. R. 01—Samuel v. Ifou/i 
fou, M L R. I S. C. 506. ,

13. Bill of particulars.—Que dans une action pour dom
mages, causée par un cheval qui avait pris le more aux dente, 
le défendeur propriétaire du cheval a le droit, avant de plai
der, d’exiger du demandeur le détail des dommages réels 
qu il réclame, bill of particulars.—Mathieu, J-, 8 avril 1885, 
L mieux vs Phtlips. I, 8. C. 308.



PROCEDURE 345

14. Calling in real plaintiff.—Que lorsqu’il appert au dos
sier que le demandeur a cédé ses droits et n'est que le prête- 
nom du cessionnaire, le défendeur pourra sur motion faire 
suspendre tous les procédés jusqu’à ce que le cesssonnaire, 
véritable demandeur, ait été mis en cause.—Doherty, J., 10 
J an. 1885, Boudy vs Valois I, S. (\ SW»

15. Capias.—1. Action in Circuit Court. — Que lorsqu'un 
demandeur, dans une cause pendante devant la Cour de Cir
cuit fait émaner en Cour Supérieure ui. bref de capias dans 
la même cause, il ne lui suffit pas d'alléguer et de prouver 
qu'il a intenté une action contre le défendeur en Cour de 
Circuit et qu’elle y est pendante, mais il faut qu'il demande 
une condamnation contre ce même détendeur en Cour Su
périeure et qu il y prouve contre lui une créance suffisante 
pour jui-tifier l’émission d’un brei de capias ad respondendum. 
—Taschereau, J , 11 nov. 1885, Chevalier vs King.

II. S . O 185.
2 Affidavit—Qu’un seul affidavit contenant les alléga

tions requises euffit pour I émission, dans la même cause, 
d’un bref de capias et d’un bref de saisie-ariêt avant juge
ment ; et que des mots rayés et des renvois non déclarés 
ne rendent pas nul cet affidavit.

Que lorsque par sa déclaration sur la saisie-ar^êt, le de
mandeur ne conclut à aucune condamnation nouvelle, et 
qu i! requiert simplement que cette demande soit jointe à 
l’action principale, le défendeur ne peut produire deux dé
fenses, et la dernière sera rejetée sur motion avec dépens.— 
Jetté, J., 12 juin 1885, St. Michel vs Vidler. I, 8. C. 163.

3. Declaration.—Que les délais pour faite une exception
à la forme à un bref de capias et aux procédés faits sur ice
lui, doivent compter seulement du jour du rapport fixé 
dans le bref, et non pas du jour où le bref est rapporté au 
greffe sur un ordre du juge.—Johnson, Papineau, Jbtté, 
JJ., 31, mai 1884, Morandat vs Varet. I, 8. C. 109.

4. Delay.—Que, même dans le cas où le demandeur a 
déjà pris une saisie-arrêt avantjugement, accompagnée d’une 
déclaration, le capias émané dans la même cause, pour les



346 PROCEDURE

mêmes raisons, doit aussi être accompagné d'une déclaration. 
—Morandat va Varet. I, S. (J. 100.

5. Founded in fart on judgment.—Qu'en faisant émaner 
le capias en cette cause tant pour le montant d’un jugement 
déjà rendu en faveur du demandeur, que pour une autre 
creance dont il était porteur, le dit demandeur n’a en rien 
violé la loi, le capias ayant valablement été émis comme 
procédure distincte et séparée du jugement en question.— 
Jette, J., 28 fev. 1885, Senécal vs Hart. I, 8. C. 371.

10. Certificate of stenographer- Reading of deposition to 
witness—Presumption in favor of due execution of official duty 
in absence of proof to the contrary—Corrupt act.—That the 
trial judge exercised a proper discretion in permitting the 
stenographer to append his certificate to depositions tran
scribed from short hand notes, which had been filed without 
being certified correct.

That depositions which have not been read over to the 
witnesses deposing, are not legal evidence ; but where the 
record does not show whether the depositions were or were 
not read over to the witness by the stenographer the pre
sumption is that the officer of the Court properly performed 
the duty incumbent on him, the principle applicable being 
“omnia pnesumuntur rite et mlemniter acta donee pro- 
betur in contra riuiii.''— Johnson, Loranoer, Tait, JJ., 20 
dec. 1887, McQuitlen vs Spencer. Ill, 8. C. 347.

Citations.—Hollan I h Oamdjf, M. /.. H 2 Q Ü. 2:i8.

17. Certiorari—Judgment of inferior jurisdiction—Mena rea
— Commissioners Court. — Where a magistrate dismisses a 
charge of selling intoxicting liquors to minors, on the ground 
that the complainant had not proved that the defendant 
knew the persons to be minors ; that this was not a case for 
the issue of a writ of certiorari under par. 1 or 8 of art. 
1221 C. C. P., there being neither want or excess of juris
diction, nor any gross irregularity in the proceedings.—Tait, 
J., 27 FEB. 1889, Hamilton & Dugas. V, 8. C. 330.

18. Commissioners Court—The opposant of a seizure is 
not bound to proceed on the day of the return of the oppo
sition in the Commissioner’s Court ; and the dismisal of the
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opposition on the day of return, for default by the opposant to 
proceed, is an excess of power, which is ground for the issue 
of a certiorari. — Paonuelo, J., 14 nov. 1885, Ex Parle Sc- 
nical. V, 8. C. 412.

10. Continuance of suit in name of curator to abandonment. 
—That the permission to exercise the actions of a debtor 
or of the mass of his creditors is a judicial authorization 
which is required in the interest of the mass of the creditors 
of a debtor who lias abandoned his property for their benefit, 
and not in the interest of the adverse party. The latter 
cannot ask that the proceedings adopted without such au
thorization be rejected, but only that the proceedings be 
stayed until the proper authorization has lieen obtained, or 
for a sufficient time to enable the curator to apply for it.— 
Wuhtrlr, J., 12 Nov. 188Ü, Chisolm vs Gallery

VII, 8. C. 302.
Citations.— 5 Laurent, No. 84 — 1 Aubry k Ran, p. 465 — 7 Demolomhe, No. 

716.

20. Contrainte.—That an order for coercive imprisonment 
may be granted in an action for separation from bed and 
board.—Torrance, JJ., 18 aprii. 1886, Gravel vs Lahouliire.

II, 8. C. 294.
Citations—Ex parte PiUet, 7 L. N.

That the service of a rule for contrainte upon a person 
while he is in custody and restrained of his liberty under 
a previous order of the Court, in the same cause, and not 
made by personal services, between the wickets as required 
C. C. P. 70 is null and of no effect.—Torrance, Taschereau, 
JJ., 80 nov. 1886, Lamourtux vs Gilmour. II, 8. C. 437.

Citations —Hamel v Cat/, il L. C H. VtO—Hiayetaa r. MrKealy, 12 / C J 
11.

21. Costs__Qu'un tiers qui intervient dans cette saisise-
revendication pour reclamer la propriété de certains effets, 
n’a droit à aucun frais contre le demandeur qui admet son 
intervention excepté quant aux trais ; le défendeur devra 
payer les frais de l’intervention et les intervenants ceux de 
contestation.—Torrance, Buchanan, Loranoer,J J., 80 dec. 
1884, Dupaul vs Wheeler. I, 8. C. 147.
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Qu’une licence pour vente <le boissons enivrante» n’étant 
que la preuve écrite d’un droit confié à une peraonne par 
l’autorité compétente, et la loi ayant pourvu à un mode 
apécial de transporter le droit lui-même, le créancier ne peut 
la aaiair en exécution d'un jugement comme il peut le faire 
pour les titres mentionnés aux arts 557 et 565 C. P. C.— 
Taschereau, J., 5 mars 1885, Van de Vliet va Feniou.

I, 8. O. 216.
Que la distraction des trais en faveur des procureurs n’em

pêche pas la partie qu’ils représentent d’être créancière de 
la partie condamnée aux dépens, et d’agir contre cette der
nière si les procureurs ne le font paa, surtout lorsque ceux- 
ci ont été préalablement payés par le créancier.—Tasche
reau, J , 5 mars 1885, Bissonnette vs Dunn. I, 8. C 235.

Citations. — lieauch ne vt PacauJ, 10 L. C. R. llii— Dalloz, Hep vu Frai« et 
Dépem, 1Vu. 123— 7 Sirey, 2e par. p 747 — 1 Car ri et Chauveau, Qurition 6U9 Ai 
et luppl. p. 156.

Jugement réformé quant aux fraie, excepté ceux <le fac
tum, qui a été rejeté du doeaier parce qu’il contenait des 
observations irrespectueuses à l’égard du juge de première 
instance. — Jxtté, Buchanan. Loranokh, JJ., 80 u*c 18n4, 
Nadeau vi St-Jacquee. I, 8. C. 302.

Que lorsqu'une action a été déboutée sur des moyens de 
forme et qu’une nouvelle action est intentée, le défendeur 
ne peut par motion demander à ce que l'action soit suspen
due jusqu’à ce que les frais de la première action soient 
payés—Mathiku, J., 28 ocr. 1886, Vaille va Leroux.

II, 8. C. 359.

Que les articles 450 et 453 du C. P. C. qui déclare que 
toute partie peut se désister de sa demande à la condition 
de payer les frais et qu'elle ne peut recommencer avant 
d’avoir préalablement payé les frais encourus par la partie 
adverse sur la demande abandonnée, s’applique également 
et même avec plus de raison à une action déboutée qu’à 
une action discontinuée.

Que dans ce cas le défendeur a une exception dilatoire 
pour taire suspendre les procédés sur la deuxième action
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jusqu’à ce que les frais de la premitNre soient payés.—Rain
ville, J , 31 jan. 1880, Sauriol vs Lupien. II, 8. O. 495.

Citations.—Dalton v. Doran, 1 !.. N. 220 -Gobier »•. Perkint, 4 L. N. 29'J— 
IAtftrri'-rt i>. Provott, 10 R. L 26—Dunlop v. Jonet, 11 L. C. •/. 316—Mo,un i r. 
llouryroit, 11 R. /,. 12<l—Vallfe v. Isroux, M /„ R 2 S. C. 350.

That plaintiff having sued for ,1000 and obtained $200, 
he would be award the costs of an action of $200 and be 
condemned to pay defendant difference between the costs 
of an action of $1000 and one of $200, the court ordering 
compensation pro tanto.—Math mi, J., 21 April 1888, due- 
nette vs Montreal. IV, 8. C. 69.

That where no principle of law is involved, the Court of 
Review will not interfere with the discretion as to costs 
exercised by the Court below, under art. 478 C. P. C. ; and 
it is not necessary that the judgment of Court below should 
set forth the “ special reasons ” for which the losing party 
is exempted from the payment of costs.—Johnson, Tasche- 
rkau, Mathieu, JJ., 81 ocr. 1888, Andrewa vs Wulff.

IV, 8. C. 398.
(Mathieu J., dise.) In an action for damages, for person

al injuries sustained, where the plaintiff obtains judgment 
for only a portion of the amount demanded, he will not, 
where the defendant made no tender, or an insufficient ten
der be condemned to pay the difference between the costs 
of the contestation of an action for the amount recovered 
and of the action as brought.—Johnson, Taschereau, Ma
thieu, JJ., 81 ocr. 1888, Charron vs Paroisse St. Hubert.

IV, 8. C. 431.
Qu'il faut assimiler une procédure renvoyée ou annulée, 

sauf recours, à une procédure abandonnée, et que dans ce 
cas, suivant la disposition de l’art. 453 du C. P. C., la partie 
qui recommence doit préalablement payer les frais des pre
mières procédures. — Gill, J., 80 nov. 1888, Lusignan vs 
Ri et If. IV, 8. C. 467.

That a fee paid to counsel for examining witnesses under 
an open commission issued from the Superior Court to a 
foreign country, cannot be taxed against the losing party 
as costs in the cause. The only fee established by the
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tariff as regard* the examination of witneeeee on Commission 
rogatoire i» fixed by No. 80, and allow* t'2 to the attor
ney» of record for the examination and croaa examination 
of each witneee.—deLorimier, J,, 15 ocr. 188), Young vs 
Accident Ins. Co. V, 8. C. 223.

That where the partie» consent to the substitution ot an 
open commission for the examination of witnesses at dis
tance, in lieu of a commission in the ordinary form, the fees 
of the counsel conducting the enquête before the commis
sioner will be taxed as costs in the case.—Jette, J., 14 dec. 
1889, Pictou Bank vs Anderson V, 8. C. 260.

That where a commission rogatoire issues to a foreign 
country, reasonable fee to the commissioner appointed to 
execute the commission will be taxed us costs in the cause. 
—Paokuelo, J., 80 ocr. 1889, Blandy vs Parker

VI, 8. 0. 1.
A judgment will be revised and reformed by the Court 

of Review on a question of costs, where the court below, in 
adjudicating on the costa, acted upon a wrong principle.

(Reversing the judgment of Mathieu J.) Where the 
action is brought to recover a claim not composed of distinct 
parte, or whore the plaintiff cannot with some exactitude 
foresee the amount for which he can obtain judgment (as in 
actions of damages and cases of like nature) and the plaint
iff’s right of action is maintained, but the Court awards 
him lees than the amount demanded, it is error for the 
Court to condemn him to pay the defendant (who has made 
no tender) the difference of coats of contestation, between 
an action of the amount recovered and the action ae brought, 
and such an award of costs is not within the discretion 
allowed the Court by art. 478 C. P. C. and will be reversed 
on appeal to the Court of Review —Johnson, Loranubr, 
Wurtelb, JJ., 29 march 1889, Clermont vs McLeod.

VI, 8. C. 36.
Citations.—2 Jointe, p. 130 No 5, It al.—\ Delaporte, 139—1 Boitard, /> 233, 

No. 279— Merlin, d/pent, No 2, It el 31 al.—McCartney A Ltntley, M. Z. R. 5 Q. 
B. 466
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A judgment will be revised and reformed by the Court 
ot Review on a question of costs, where the court below, in 
adjudicating on the costa, acted upon a wrong principle.

(Reversing the judgment of Mathieu J.) Where the 
action is brought to recover a claim not composed of distinct 
parts, or where the plaintif! cannot with some exactitude 
foresee the amount for which he can obtain judgment (as In 
actions of damages and cases of like nature) and the plaint
iff’s right of action is maintained, but the Court awards 
him less than the amount demanded, it is error for the 
Court to condemn him to pay the defendant (who has made 
no tender) the difference of costs of contestation, between 
an action of the amount recovered and the action as brought, 
and such an award of costs is not within the discretion 
allowed the Court by art 478 C. P. C and will be reversed 
on appeal to the Court of Review.—Johns in. Gill, Tait, 
18 jan. 1890, Daoust vs Dumouchel. VI, S. C. 40.

(En confirmation de la décision du protonotuire). Que la 
partie qui conteste le droit d’un intervenant d’intervenir 
dans la cause, à droit aux mêmes frais que sur la demande 
originaire.—Wurtblb, J., 1 avril 1890, St-Cyr vs Mathon.

vi, s. a im,
Que dans tous les cas, les frais doivent être taxés après 

avis donné à la partie adverse.
Qu’une exécution émanée sans que les frais aient été 

taxés contradictoirement ou avis donné à la partie adverse 
est entièrement nulle, et ne peut être exécutée môme pour 
la dette, sans renoncer aux frais ou en donner crédit.—Jbttê, 
Taschereau, Tait, JJ., 80 avril 1890, Frères St-V\ncevt vs 
Raymond. VI, 8. C. 14î6.

Citations —Srolt vi McCafl'ey, M L. R. 5 X C. 202—Ltwu r« MctimUy, 0 
V /. R. 61 —Audrt m AtteliH, 15 /. C. R. 273.

Que le non paiement de» frai» incidente, même d’appel, 
dan» une canee no peut pa» auependre la continuation de 
cette même cause, lorsque le tribunal qui a condamné aux 
frai» n'a pa» imposé le paiement comme préalable à la con
tinuation.—Tbssikh, Cross, Church, Dohïrtï, JJ., 19 sept. 
1888, Robimon vt C. P. R. IV, Q. B. 344.
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Citations.—Cutting k Jordan 19 L. C. J 139

Where the defendant called his wife into the cause, and 
after the dismissal of the principal action, the suit was con
tinued between the husband and wife, and carried to the 
Court of Appeal, notwithstanding that the pecuniary inter
est was extremely small, and the litigation appeared to be 
prolonged for the gratification of mutual ill feeling, the 
Court has a discretion under art 478 C. C. V., to compens
ate the costs, and put the parties hors de cour, each paying 
his own costs.—Cross, Church, Bossé, Doherty, JJ., 28 mat 
1889, Mainville vs Corbeil. V, Q. B. 90.

Citation*.—1 Pigeau, 417—Pothier, Procedure, No 109— Carr* k Chameau, 
Quation f>67 et *«>/.

Where the plaintiff sued for $77#. and the defendant 
tendered $884, but without costs, and the tender was 
held sufficient as to the principal, but the plaintiff pro
ceeded with the suit for the whole amount, the plaintiff 
should be condemned to pay all costs after filing plea, 
including costs of étiqueté.

A judgment which condemns a plaintiff who succeeds for 
part of the amount sued for and the amount recovered, is 
erroneous in principle, and such an adjudication as to costs 
is not within the discretion allowed the Court by art. 478 
C. C. P.—Dorion, Cross, Baby, Church, JJ., 26 pbb. 1888, 
McCartney vs Lins ley. V, Q. B. 455.

Death of one or more plaintiffs during pendency of suit.
The death of several of the plaintiffs, during the pen

dency of the suit does not render a judgment pronounced in 
their name absolutely null ; the nullity being only relative 
and such as can be invoked only by the legal representa
tives of the deceased on the ground that their rights have 
been prejudiced by the judgment. Jbtté, J., 80 nov. 1885, 
Lowrey vs Routh. II, 8. C. 58.

22. Declaration of tiers saisi—Contestation. -Where the 
garnishee has declared that he owes the defendants nothing, 
but in answer to questions put by the judgment creditor, 
under C. 0. P. 619, has made admissions which apparently 
show that he has a sum in hie hands belonging to the de-
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fendant, that the proper courae in to contest the declaration, 
and not to inscribe for judgment ez-parte on such state
ment—Dorion, Monk, Cross, Baby, JJ., 25 nov. 1885, 
Grant 4 Federal Bank. II, Q. B. 4.

23. Defective service of inscription_Que lorsqu’une par
tie a comparu par procureur ad litem, les pihcee de procé
dure doivent être signifiés à ses avocats ; un jugement obte
nu par défaut sur une inscription signifiée à la partie même, 
et non à ses procureurs ad litem, sera renversé en révision.— 
Johnson, Papineau, Taschereau, JJ, 24 sept. 1887, Dumou
chel m C P. R. III, 8. C. 217.

24. Demurrer. -A demurrer to part of a plea should in
dicate the particular paragraphs or portions demurred to 
and a judgment maintaining such demurrer should specify 
the portion strucked out.—Dorion, Monk, Tkssibr, Cross, 
Baby, JJ., 29 may 1888, Graham vs MeLesh.

V, Q B. 475.
Citations—Cooper, Law of Libel, 3\ —Dareau, //« Injuret, eh I, tec. 1, Xo. 5.
Quo Von ne peut, dans une réponse à une défense en droit, 

alléguer des questions de fait.
Que Von ne peut aussi dans une réponse à une défense en 

droit, faire des allégations qui tendent a expliquer et com
pléter la déclaration de manière à rendre sans effet la dé
fense en droit.

Que ce qu’il y a d’illégal, dans une pareille réponse pourra 
être rejeté sur motion —Mathieu, J., 8 oct. U89, Bourbon- 
nais vs Dufresne. VI, 8. C. 287.

25s Deposition -Erasures and marginal notes.—Que des 
mots rayés et des renvois non constatés au bas d’une dépo
sition, ne rendent pas, dans les circonstances ordinaires, 
cette déposition nulle.—Mathieu, J., 28 mars 1887, Lord 
vs Glasgow and London Ins. Co. III, 8. O. 88.

26. Désistement. -Qu’un défendeur pour prendre avan
tage d’un désistement de l’action signé par le demandeur, 
ne peut obtenir de lu Cour la permission de plaider de nou
veau, mais doit simplement produire le désistement dans la 
cause, lequel aura tout l’effet qu’il peut avoir.—Jetté, J., 
6 juin 1887, Brunet vs Brunet. III, 8. C. 216.
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Where the plaintiff desisted from the latter part of the 
judgment above mentioned, and obtained acte of désiste
ment, pending an appeal by the defendant from the judg
ment, that the respondent should he held only for the costs 
of the appeal up to the time when he obtained acte of désis
tement as aforesaid, and that the appellant having failed on 
the other grounds of appeal, should be condemned to pay 
the costs of the appeal from the date when acte was obtain
ed.—Lacostr, Bart, Boss*, Wurtklb, JJ., 26 sbpt. 1891, 
Stephens k Gillespie. VII, Q. B. 289.

Citation*.—IWjfontaine at Brown, I Q. !.. R HO.

S$7# Distribution of monies before the Court.—When mon- 
ey is before the Court for distribution, the real question is 
as to the party entitled to it—and not the regularity of the 
proceedings by which it was procured.—Monk, Ramsay, 
Tbssier, Cross, Baby, JJ., 28 hov. 1882, SI. Ann’s Building 
Society k Watson. IV, Q. B. 328.

28. Evocation. -Que dans une cause de la Cour de Cir
cuit évoquée à la Cour Supérieure et jugée finalement au 
mérite, on ne peut, dans les huit jours du jugement final au 
mérite inscrire la cause en révision tant sur le jugement au 
mérite que sur le jugement décidant la validité de l’évoca
tion, mais que ce dernier jugement, qui est un jugement 
final, doit être inscrit en révision dans les huit jours qu’il a 
été rendu.—Dohbrty, Loranokr, Tait, JJ., 81 mars 1887, 
Seers vs Boursier. III. S. C. 85.

Citation*.—Si. Aubin r» Ltelarr, M. L. R. 2 8 C 15.

Where a railway company was sued for ninety dollars, 
being the amount of penalties for nine days, under a by-law 
of a town enacting a penalty of ten dollars per day in the 
event of the company 's making default to erect gates at the 
intersection of the railway with certain streets, that rights 
in future within the meaning of art. 1048 C. C. P. were 
affected and the defendant might evoke the action to the 
Superior Court — Dorion, Tbssibr, Cross, Bossé, Dohbrty, 
JJ., 21 dbc. 1888, G. T. B Co. vs Corporation St. Jean.

IV, Q. B. 271.
Citation*.—Counol vi Syndic» de Sir. Cunrgonde, M L. R. 1 S C- 214 — 

Lambt k Moltun, M L. R. 2 Q B. 402
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üO. Exception à la forme. - Que ilana les causes de la Cour 
Supérieure, depuis $100 à $200, le dépOt qui doit accompa
gner une exception à la forme est de $4 seulement. — Ma
thieu, J., 20 avril 1887, Bruchési vs Denis. Ill, S. C. 92.

That vague and indefinite allegations in an exception to 
the form may be rejected on motion of the adverse party.

That the allegation of a pleading must he sufficiently 
clear anil distinct to enable the opposite party to reply 
thereto And so where an exception to the form alleged 
that the Act incorporating the plaintiffs was ultra vires be
cause the persons incorporated were incapable of exercising 
any civil rights in the province by reason of the vows which 
they had taken without si>ecifying the vows and because 
the objects of their Society were the promulgations of 
doctrines contrary to Imperial Statutes, set forth in certain 
works filed as exhibits without specifying the doctrines 
objected to, these and other like allegations were rejected 
as vague and lacking precision.—I.oranurr, J., 14 may 1889, 
Cie de Jésus vs Mail Printing V, S. C 306.

That vague and indefinite allegations in an exception to 
the form may be rejected on motion of the adverse party.

The allegations of a pleading must Ire sufficiently clear 
and distinct to enable the opposite party to reply thereto. 
So, where the defendants by an exception to the form 
alleged that the act incorporating the plaintiff, La Com
pagnie de Jésus, was ultra vires, because the lierions incor
porated were incapable of exercising any civil rights in the 
province by reason of the vows which they had taken 
without specifying the vows and because the object of their 
society was the promulgation of doctrines contrary to Im
perial Statutes, set forth in certain works tiled as exhibits 
without specifying the doctrines objected to these and other 
like allegations were rejected as vague and lacking preci
sion.—Horion, Tkssikr, Cross, Church, Bossâ, JJ , 27 hov. 
1889, Mail Printing vs de de Jésus. VII, Q. B 471.

Citations.—Parent vt Corporation de St. Sauveur, 2 Q. L. A’. 268.

30. Exception dilatoire.—Qu'un plaidoyer de discussion 
préalable d’un gage doit ,se faire par exception dilatoire 

24
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indiquant lee biene à dieeuter et accompagnée d'une somme 
suffisante pour parvenir à cette discussion. — Vaonvilo, J., 
24 prv. 1898, Banque il’Epargna il Oeddes VI, 8. ('. 243.

31. Execution—1. Attorney— Distraction of coïts—Saisie- 
arrêt —Where the plaintiff had obtained judgment for the 
amount of hie claim with costs distraits in favor of hie attor
neys, and had given the defendant a discharge for the debt, 
that he still retained sufficient interest in the suit to entitle 
him to take proceedings in execution of the judgment of 
distraction in favor of his attorneys (more especially when 
the attorneys signed the 6at for the writ) and a saisie-arrêt 
après jugement for the costs, issued in the plaintiff's name 
was maintained — Johnson, Papineau, Jerri, JJ., 80 nov.
1886, Morin *» Roy. II, 8. C. 400.

Citations—2 Pol hier, Mondai, No- 136—Nouveau Dmitarl, vol ti p. 643, No 
1 — R>p. Journal du Pa!aie, to Frai» el de/ienr, Not. 207, 208, 340, 341, 342, 361, 
362, 353— Ferrière to /hitraction de Frail—Pigeau, Proedd.,p 418 «1 421.

2. Effect of inscription in review—Delay.—Where a delay 
has been fixed by a judgment for the specific performance 
of an obligation, and the case is inscribed in review, the 
delay runs only of the final judgment confirming that of 
the Court below.

That a delay allowed by a judgment for the execution of 
a contract is a delay in procedure within the meaning of C. 
C. P. 21 and where such delay expires on Sunday, the debtor 
may execute the obligation on the following day. And so, 
where the final judgment was rendered January 80, and 
February 14 and 28 were both Sundays, it was held that 
the execution of the obligation on Febrary 16 and March 1 
was within the delays of fifteen days and one month allowed 
for the execution of the obligation in Montreal and London 
respectively.—Johnson, Taschereau, Mathieu, JJ., 80 sept.
1887, Dyson vs Sweanor. III. 8 C. 368.

8. Exemption from seizure.—Que par l'article 666 du Code 
Procédure Civile, les outils et instruments ordinairement 
employés pour le métier du débiteur ne sont pas déclarés 
insaissisables, mais que le dit article déclare seulement qu'il 
devront être laissés au débiteur k son choix.
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Que le débiteur doit faire ce choix lore de la eaieie et que 
«’il ne le fait pa« l'huieeier peut et doit eaieir la totalité don 
efleta moine ceux oxpreeeément déclarée inaaieieeablee.

Que ei eubeéqucnimcnt le débiteur veut exercer «on droit, 
il devra le faire à «ee fraie. —Taschereau, J., 8 ocr. 1886, 
Hosa va Lemieux. II, 8. O. 373.

Citations.—ffofl vi Laver du rt, 7 Q- L. A’. 307.

That the amount of a judgment obtained an damage» for 
libel is not exempt from seizure by garnishment.—Torrance, 
J., 20 nov. 1880, Lalonde vs Archambault. (Confirmed in 
Appeal 8 M. L. R. Q. B. 486). II, 8. C. 410.

Citations—CkrJ v léonard, 6 L C-J. 30ft — Manner ». I Jr i router, 7 /,. N- — 
I Pipa", 423-4.

4. Fees of guardian.—Que le gardien d’office a seul droit 
à rémunération et salaire ainsi qu’A la taxe mentionnée en 
l’article 600 du Code de Procédure Civile.—Tascukrkau, J., 
13 mars 1888, Longpré vs Cardinal. IV, 8. C 441.

6. Garnishee—Que la Cour ne peut sous les circons
tances ordinaires, ordonner à un tiers-saisi, de déposer en 
Cour le montant qu’elle a déclaré devoir sous une saisie- 
arrêt avant jugement.—Gill, J., 7 nov. 1888, Naud vs La
voie. IV, 8. C. 423.

6. Guardian.—Procès• verbal of seizure.—Que le fait que le
procfos-verbal de saisie ne contient pas de nomination de gar
dien ni d’indication que les meubles aient été enlevés ou 
sont sous la garde de quelqu’un n’est pas suffisant pour au
toriser une opposition afin d’annuler de la part du défen
deur, et telle opposition sera renvoyée sur motion comme 
futile et évidemment mal fondée—Mailiiot, J., 4 nov. 1888, 
Thibaudeau vs Degrandprè. IV, 8. C. 422.

7. Notice of sale.—Que dans une saisie exécution les avis 
de vente et les annonces qui contiennent un numéro qui 
n’est pas celui du domicile ou place d’affaires de la partie 
défenderesse, sont irréguliers et que l’on peut se pourvoir 
contre telle irrégularité au moyen d’une opposition afin 
d’annuler.

Qu’en ce cas cependant, l’opposition n’aura pour effet que 
de forcer le demandeur à donner de nouveaux avis régu-
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librement et ne saurait entraiuer l’annulation de la saisie.— 
Rainville, J., 28 jan. 1884, Horion va Diellt. I, 8. C SI.

8. Of judgment of Court of Queen’s Bench in Appeal — 
Registration— Taxation of costs.—That a judgment rendered 
by the Court of Queen’s Bench sitting in appeal, is exe
cutory withoat the formality of registration in the office of 
the Court from which the appeal was taken.

Where the taxation of costs in ttppeal is regular on its 
lace, and there is no proof of alleged want of notice to the 
adverse |>arty, such taxation will be maintained.—Dorion, 
Tessier, Bahy, Bossé, Doherty, JJ., 27 nov. 1890, Wells vs 
Burroughs. VII, Q B. 451.

9. Prods verbal.—Qu’en principe lee officiers de justice 
sont présumés avoir obéi aux prescriptions de la loi et qu’on 
ne peut induire du silence d'un procès verbal de saisie exé
cution qui mentionne la saisie d’un poêle, qu'il n'en a pas 
été laissé un autre au débiteur.

Que l'interpellation au débiteur saisi de signer le procès 
verbal ne constitue pas une formalité essentielle, dont le dé
faut entraine la nullité de la saisie.—Jette, J., 10 dec. 1886. 
Sexton vs Beaugrand. II, 8. C. 413.

10. Rights of unpaid creditor.—An unpaid creditor can 
raise the question as to the real owner of the property sold 
in execution, and can claim the proceeds, although the real 
owner he silent.—Monk, Ramsay, Tessier, Cross, Bahy, JJ., 
28 Nov 1882, St Ann's Building Soc. k Watson.

IV, Q. B. 338.
11. Salary of teacher.—Que les dispositions du chap. 12 

de la 88e Vict., pour rendre une partie du salaire des em
ployés publics saisissables ne s’appliquent pas au traitement 
des instituteurs sous le contrôle des commissaires d écoles 
d’enseignement primaire ;

Que leur salaire est insaisissable aux termes de I art. 628 
C. C. F. lequel n’a pas été abrogé par le dit acte. — I.oran
ger, J., 28 nov. 1884, Lovejoy vs. Campbell k The Protestant 
Board of School Commissioners I, 8. C. 77.

12. Sale of defendant's effects.—That where a judgment 
creditor has caused the seizure and sale ot a portion of the
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defendant's effects, sufficient to cover hie claim us stated in 
the writ of execution, he cannot subsequently, upon a mere 
allegation that defendant is insolvent and that op|>oeitione 
afin de conserver have been filed by other creditors obtain 
an order for an alias writ of execution, tor the purpose of 
seizing and selling the remainder of the defendant’s effects. 
—Dorion, Monk, Ramsay, Cross, Baby, JJ., 24 march 1886, 
Bury 4 Samuels. I, Q. B. 436.

18. Sale of movables.—Que la vente judiciaire des biens 
meubles saisis ne peut se faire après le jour fixé pour le rap
port du bref et qu'une opposition afin d’annuler basée sur 
ce grief est bien fondée.—dbLorimirr, J., 2 ocr 1889. Bro
deur va Leblanc. VI, 8. C 236.

Que lorsque le shérif a saisi les meubles d’un défendeur, 
et que l’épouse de ce dernier a fait une opposition afin de 
distraire, réclamant les meubles comme sa propriété, en ver
tu de son contrat de mariage, rien n’empêche le dit shérif 
de saisir et de procéder à la vente des immeubles du défen
deur nonobstant l’article 654 C. P. C.—Mathieu, J., 28 mai 
1890, Paraons va Berthelet. VI, 8. C. 340.

14 Tavern keeper. — Qu’un créancier est justifiable de 
contester une opposition faite par une femme mariée qui 
fait le commerce sous le nom de son mari, à une saisie pra
tiquée contre ce dernier ; et que, dans le cas où l’opposition 
serait maintenue, chaque partie devra payer ses frais, le 
créancier ayant pu être trompé et croire à la fraude —Tas
chereau, J., 6 mars 1886, Van Devliet va Filion.

I, S. 0. 216.
32. Expertise.- The plaintiffs moved that an expertise, 

ordered by an interlocutory judgment, be referred to ex
perts in England, on the ground that competent experts 
could not be obtained in Canada or the United States.

That apart from the inconvenience and expense of such a 
reference, the requirements of articles 826, 888 and 834 C. 
C. P. appear to place insuperable difficulties in the way of 
executing an expertise abroad.—Davidson, J., 28 June 1889, 
Muir va Providence lna. Co. V, 8. C. 168.
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Citation» —/*olkier, l‘roc. Civ., No. Hu—Ht or he, Diet. >le Proe. Cir. rot. 3 p. 
743, vo Ripert, No «I—ikeodvt MrItonne!I, 3 R. C. 43.

33. Expert,.—Que dan» une action de cette nature, le
défendeur, avant do plaider, peut obtenir de la Cour la 
nomination d'un ou de plusieurs médecine, |>our constater 
lu gravité de* blessures reçut* et quel* dommage* il en 
réaultcra à la demandereaee.—MAIHiau, J., 8 AVRIL 1885, 
Lemieux va Phelps. ' I, 8. C 306.

Que dan* une instance ou le* deux partie* «ont en contes
tation *ur la limite respective de leurs propriétés limitro
phe*, l’une d’elle réclamant de l’autre îles dommages pour 
empiétement, la Cour ne |>eut nommer de* experts, avant 
l’enquête, pour visiter les lieux, examiner les titres des par
ties. entendre des témoins, évaluer les dommages et faire 
rapport.—Tbllirh, .1., 17 rtv 1891, Deseve vu Dueve.

VII, S. C. 161.
34. Fulsc arrest. Que liait* une action en dommage* 

pour arrestation illégale, le détendeur ayant fait arrêter le 
demandeur et ayant ensuite discontinué sa poursuite, le dé
fendeur ne peut piailler, (tour justifier cette arrestation, 
d'autres faits que ceux dont il s’est plaint dans la dénoncia
tion.—Torranck, J., 8 juin 1885, Bogue ve Brouillet.

I, 8. C. 410.
36. Firm of attorneys ad litem -Death of one of the part

ners. Where a party to a suit is represented by a firm of 
attorneys, he continues to be legally represented by the 
remaining members, after the death or promotion to the 
bench of one of the firm.—Tkssirr, Cross, Church, Boast, 
Dohrrty, JJ., 26 frb 1889, Stearns & Rose. V, Q. B. 1.

Citation*.— telle mien v. Rodrigue, 7 l. C .1 43— Terrill r. fftihiane IS/.. 
C ./. 24ft—Isabonnitn it. Cl hier, 2 R L 104—Johnton v. Hi inner, 13 L C. 7. 131 
— Hr until e v. Met! reeve,, 12 V- ü» R P M.

36. Folle enchère. -Que la description de l'immeuble 
dont la vente est demandée par folle enchère n’a pas be
soin d'être donnée dans la requête pour obtenir la folle en
chère.

Qu'un créancier hypothécaire colloqué comme tel au juge
ment île distribution a le droit du demander la folle enchère,



PROCEDURE 361

malgnS qu’il nu nuit pan partie en la cause.—Mousseau, J., 
28 nie. 1885, Vincent v* Roy. II, 8. C. 84.

37. Foreclosure. — Que loraqu’un détendeur est loreloe de
plaider et laisse le demandeur procéder experte à eu preuve, 
sur le principe qu’un dee exhibit* de la demande n’oet pus 
produit, il ne peut obtenir dans le cas où cet exhibit n'est 
|>as une pièce au soutien de la demande, mais qu’un état 
détaillé, lu |iermission de plaider qu'en payant tous les frais 
encourus par son défaut, et la preuve faite pourra servir au 
demandeur.—Taschereau, J., 16 ocr. 1885, Lavallie v» Le- 
tourneux. I, 8. C. 498.

38. Foreign company Action against — Service Cause of 
action. That a corporation whose principal place of busi
ness is in a foreign country may be served with process at 
any place in the Province of Quebec where it lias an office 
for the transaction of business. So, where a foreign corpo
ration had an office at Montreal, for the sale of sleeping car 
tickets, and the plaintiff who had bought a ticket from the 
defendant at New York, for a sleeping car berth from that 
city to Montreal, brought an action of damages, alleging 
that he had been unlawfully expelled from the sleeping car, 
it was held that the service of his action at the office of the 
Company in Montreal, was a sufficient service to give the 
Court at Montreal jurisdiction. Further, that although the 
expulsion took place beyond the province line, yet as it 
continued until the plaintiff reached Montreal, he being 
forced to ride in a first class cur, the cause of action arose in 
this province.—LIorion, Monk, Ramsat, Cross, Baht, JJ., 
27 may 1882, N. Y. C. 3. C. Co. & Donovan.

IV, Q. B. 398.
39. Hearing by privilege—Qu’un appel d'un jugement 

de la Cour Supérieure, jugeant préalablement de U validité 
d'une évocation de la Cour de Circuit à la Cour Supérieure, 
peut être entendu par privilège, la règle étant que toute 
cause qui doit être jugée sommairement en Cour Supérieure 
peut l'être également en appel.—Dorion, Monk, Ramsay, 
Cross, JJ., 15 skit. 1885, Counol * Syndic* Stc-Cunigonde.

I, Q. B. 394.
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40. Husband and wife — Wife erroneously described as 
separated as to property — Exception to the form—Amend
ment- Husband summoned to authorise his wife—Cannot be 
made a party personally on motion to amend. The fact that 
the wife has assumed the quality of separated as to prop
erty, in a deed of lease to her, does not debar her, in an ac
tion against her in that quality, from pleading by exception 
to the form, and proving, that she is common as to property 
with her husband.

The plaintiff, under such circumstances, will be allowed 
to amend the writ and declaration by describing the wife as 
common to the property.

Where the husband has been summoned merely for the 
pur|K>se of authorizing his wife (defendant) the plaintiff will 
not be allowed, on a motion to amend the original writ and 
declaration, to make the husband a party to the action per
sonally, without summoning him in his personal capacity. 
—Lacoste, Bossi, Blanchbt. Wuhtkle, Tait, JJ., 27 nov. 
1891, O’Connor es Inglit. VII, Q B. 818.

Citation».—Huntingdon n Fond, 22 L-C-J■ 279—Chit holm vt Lingloii, M. L. R. 
1 S. C- 190—Style v. My 1er, 11 L. N. 367—Ratter n Toumihi/n Bank k Morrill 1 
L. N. 30—Hudon vi Renaud, 6 L N. 107.

41. Incidental demand—Qu'une demande incidente est 
suffisamment libellée lorsque faite par le demandeur im
médiatement après sa réponse spéciale au plaidoyer, elle ne 
mentionne pas les raisons sur lesquelles elle est basée, mais 
réfère généralement à la dite réponse spéciale.—Mathieu, J., 
22 juin 1885, Laflamme vi Moil Printing. I, 8. C 389.

Qu’une demande incidente réclamant des dommages addi
tionnels ne peut être basée sur des faits postérieurs à l’action 
principale ; que pareille demande incidente sera renvoyée 
sur réponse en droit.—Caron, J., 6 riv 1886, Jordan r» 
Gagnon. II, 8. C. 184.

48. Inconsistent pleading.—Que l'on ne peut par réponse 
en droit faire rejeter comme irrégulier un plaidoyer renfer
ment une exception de compensation et de litispendance. — 
Torrance, J., 22 juin 1885, Picard m Bbard.

I, 8. C. 454.
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43. Inscription— Que lorsque le défendeur a plaidé une 
exception h la forme puis une défense en droit, le demandeur 
ne peut inscrire en droit avant que l'exception à la forme 
ait été jugée.

Que l’on ne peut sur une exception à la forme produire 
des articulations de faite.—Loranuer, J., 4 juin 1884, Im- 
chambre vs Normandin. I, 8. 0. 841.

That is not competent to any party, in a cause to inscribe 
for the adduction of evidence at length without the consent 
of all the parties.

SEMBLE that any party may insist upon proceeding at 
enquete and merits at the same time.—Dorion, Monk, 
Ramsay, Cross, Baby, JJ., 27 march 1884, Exchange Bank 
es Craig. I, Q. B. 39.

Citations.—V,/,r" vs Marlin, 21 Z. C. J. 156.

An inscription upon the roll des enquêtes for enquete 
without the consent of the opposite party, is regular.—Do
rion, Ramsay, Cross, Baby, JJ., 25 may 1885, Normor vs 
Farquhar. (Exchange Bank 4 Craig 1 M. L R. Q. B 39 
distinguished). II, Q. B. 1 lo.

Citations.— Orrgorjf i. The Canada /mprovemnl Co , 4 Z. ,v 390.

Qu’une inscription pour enquete doit s'entendre de l’en
quête au long et que cotte inscription ne peut se faire que 
du consentement des parties ; qu'une autre inscription pour 
enquête et mérite produite par l’autre partie doit prévaloir. 
—Loranqbr, J., 19 oct. 1888, Green vs Brooks.

IV, 8. C. 476.
Que dans une cause où il y a une demande incidente, 

jugée en même tempe que la demande principale par le ju
gement porté en révision, il faut deux dépôts.—Torrance, 
Buchanan, Mathieu, JJ., 22 mai 1886, Allaire vs Allaire.

II, 8. O. •>!>•>.
44. Interdiction of party for prodigality during pendency 

of suit—Continuation of proceedings—Costs.—Where a party 
to a suit is interdicted tor prodigality pendente lite, he 
ceases to be capable of any further proceeding in the cause, 
and the instance must be taken up in hie behalf by the cu
rator appointed to him.
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An iuterventiou in the nuit by the curator, for the pur

pose of assisting the interdict, is of no effect ; and an appeal 
by the interdict, so assisted by the curator, will he rejected

Where the opposite party has only raised the objection 
to the irregularity of the proceedings by his factum and 
argument on the appeal, no coat» will be allowed to him on 
the dismissal of the appeal.—Dorion. ('robs, Rossé, Doherty, 
JJ., 20 may 1889, Grant & Mappin. V, Q. B. 108.

46. Interlocutory judgment.—That an interlocutory judg
ment dismissing a plea on an answer in law cannot be re
vised by the Court by the 6nnl judgment, the only remedy 
being an appeal ; and therefore proof of such plea cannot 
be admitted when the case is being tried on an inscription 
for proof and final hearing.—Tait, J., 81 oct. 1887, Kelli/ 
vt Warren. ' III, 6, C. 467.

46. Interrogatories on mit» et articles. — That a judge in 
vacation has discretionary powers to compel a defendant 
to answer interrogatories sur faits et articles at the Protho- 
notary’s office during vacation.

The order thereof may be served in Ontario.—J kttk, J., 
27 sept. 1886, Stanton vs C. A. It Co. II, S. C. 322.

47. Intervention.—Where an action had been brought 
by one of several persons assessed for the cost of a special 
improvement, to set aside the assessment roll, that any 
other person assessed for the cost of same improvement had 
an interest which entitled him to intervene if the original 
plaintiff abandoned the case.—Ramsay, Tissue, Baby, Do
herty, Caron, JJ., 24 nov. 1884, Hubert vs Montreal.

I, Q. B. 237.
Que lee parties intéressées ne peuvent être tenues de con

tester une intervention aussi longtemps que les moyens d’in
tervention n’ont pas été produits même lorsque l’interven
tion contient les moyens, il faut que 1 intervenant en produise 
d’autres dans le délai ou déclare qu'il n'en a pas d’autres 4 
produire.—Johnson, Jetté, Taschereau, JJ., 9 juin 1888, 
Lusignan vs Rielle. IV, 8. C. 466.

48. Inventory—Chotoe of notary.—Que celui qui est tenu 
de faire inventaire a le choix du notaire instrumentaire, maie
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que I oh autres parties ont le droit d’y mettre uu second no
taire.—Mathieu, J., 6 mark 1886, libelle va Labelle.

II, 8. C. 166.
49. Irregularities In Court below.—In an action on a pro

missory note for value received, the Court ol Appeal will 
not be disposed, unless for some substantial reason, to send 
the ease back to enquête. And so where the defendant was 
in default to proceed, and, finally, after the case had l>een 
taken en délibéré, wished to examine some witnesses, and 
the Court below rejected the application, the Court of Ap- 
1'eal refused to send the case back, on the ground that the 
defendant had not shown any substantial grievance.—Monk, 
Ramsay, Tisrikr, Cross, Bart, JJ., 80 jbni 1886, McOretvy 
& Soldent. II, Q. B 471.

60. Joinder of actions.—Where several non-appealable
actions in the circuit court are consolidated with one that 
is appealable as involving the same question, the whole will 
be adjudicated, on an appeal in the principal case.—Dorion, 
Monk, Ramsay, Tkssikr, Baby, JJ., 24 nov. 1889, Chemin 
de Fer M 4 S k Vincent. IV, Q. B 404.

ClTATlOHS—Caret rl C'AdSivflH, soi. I, j>. 142, note Me.

Que l’union d’une cause avec une autre cause entre les 
mêmes parties ne peut être accordée lorsqu’elle aurait l’effet 
de compliquer inutilement la procédure et de retarder l’in
struction.—Paonuklo, J., 12 nov. 1889, Etant va Etant.

V, 8. C. 414.
61. Judgment ex-parte -Inscription.- Que pour les juge

ments rendus ex parte par le protonotaire, en vertu des ar
ticles 89, 90 et 91 du Code de Procédure Civile, il n’est pas 
nécessaire de donner avis au défendeur de l’inscription pour 
jugement.—Johnson, Rainvilli, Laframboisi, JJ., 29 nov. 
1879, lialbec vt Dugat III, 8. C. 871.

58. Judgment of distribution. -That a party, whose claim 
against an immovable seized and sold by the sheriff, appears 
in the registrar’s certificate, but baa not been collocated in 
the report of distribution, and who has failed either to con
test the report of distribution or to appeal from the judgment
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homologating the same, or to present a requête civile or 
an opposition against such judgment, as required by art. 
761 of the Code of C. P., cannot by direct action, recover 
the amount of his said claim from the party collocated in 
such report to his prejudice.— Dobion, Monk, Ramsay, Cross, 
Baby, JJ., 21 fbb. 1881, McDonell 4 Buntin. I, Q. B. 1.

Que l’article 761 du Code de Procédure Civile, qui per
met de contester un jugement de distribution même après 
son homologation, doit être interprété strictement ; qu'il ne 
s’applique qu'au cas où la somme colloquée n’est pas due, 
mais non à celui où des questions seulement de privilège 
ou de droit de préférence peuvent être soulevées.—Jettr, 

J., 14 mars 1886, Petit va Crevier. I, 8. C. 313.
53. Judicial counsel_Notice of the appointment of a

judicial adviser to a party in the cause should be given to the 
opposite party.—Torranck, Gill, Mathikv, JJ., 80 nov. 
1886, Forgoes vt Brooaeau. II, 8. C. 376.

54. Jury trial. — 1. Affidavit of juror—The affidavit of
a juror as to the motives which influenced either him or hie 
fellow jurors cannot be received. (C. C. P. 428).—Johnson, 
Doherty, Taschkreau, JJ., 81 march 1886, Laflamme vi 
Mail Printing. II, 8. C. 146.

2. Assignment of facto.—The object of the assignment 
of facts is that the jury may determine all the finite facte in 
dispute between the parties, and respecting which the court 
requires to be informed, in order to decide the question of 
law in issue between them. It must be so framed as to be 
sufficiently comprehensive and, at the same time, carefully 
exclude any evidence from which the jury may draw an 
inference ; and the assignment of facts in this case conform
ed to this rule.—Dorion, Trssibr, Cross, Baby, Church, JJ., 
17 sRpt. 1887, McRae vo C. P. R. IV, Q. B. 140.

Citations.—Adamt, Treatiee on Trial per Jury, pp. 381, 386, 387 et 397.

8. Judgment non obstante veredicto. — That when the ver
dict of the jury is upon matters of fact in accordance with 
the allegation of the plaintiffs declaration, but against the 
evidence, the Court cannot render judgment in favor of the 
other party, if the allegations of the plaintiff are sufficient
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in law to sustain hie pretentione. It can only order a new 
trial.—Doherty, Wurtble, Davidson, JJ., 5 may 1888, Mac- 
Kay vs O. A L. Ins. Co. IV. 8. C 1*4.

Citation# - -Frgu*on re (Lilmour, 1 L- C, ./- 131—Htgginton vt Lyman, 4 L. 
C. J. ?19 -Clark r« Il L C A*. 105— Un**•• »" A. C. J. 125-
Antell M o/ Toronto, 7 A*. A. 262.

4. Motion for judgment on verdict.—The delay of four days 
in term mentioned in art. 421 C. C. P. means four days of 
a term of a Court of Review.

As motions for new trial or for judgment non obstante 
veredicto need not be made till the second day of the next 
term of the Court of Review following the ten days of the 
rendering of the verdict, the party who has the right to 
make such motions, can have the motion for judgment on 
the verdict continued till the last day of the aforesaid delay 
if he demands it.—Johnson, Gill, Wurtble, JJ.,23oct. 
1889, Roy vs C. P R. Co VI, 8. C. 431.

6. Neglect —Qu'à défaut par la partie qui a demandé le 
jury de procéder sur cette demande, la partie adverse a droit 
d obtenir la permission d’inscrire la cause pour enquête en 
la manière ordinaire 871 C. P. 0.

Qu’une motion signifiée mais non présentée à la Cour n'a 
aucun effet.—Tessier, Cross, Baby, Church, Doherty, JJ, 
16 Nov 1887. McLeish vs Dougall. Ill, Q. B 313.

Insufficiency of damages is not a proper ground for or
dering a new trial More particularly in action of slander 
or libel, where it does not appear the jury were improperly 
influenced or led into error.—Johnson, Doherty, Gill, JJ., 
81 oct. 1885, Dixon vs The Mail Printing. I, 8. C. 480.

6. Time for fixing facts for jury—Acquiescence—Libel— 
Error in name of defendant—Amendment by final judgment. 
—The rule of C. C. P. 852 which says that no trial is fixed 
until the facts to be inquired into by the jury have been 
assigned is one to be strictly followed, and where a motion 
by plaintiff to reform the assignment of facts was granted 
after the day for the trial was fixed, this was an irregularity 
which the defendants were entitled to urge unless it ap
peared that no injustice hail been caused to them by the error.
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But,in the present case, the defendants had waived their right 
to object by acquiescing in proceeding to trial and by con
senting that a bystander should serve on the jury when it 
appeared that sufficient jurors were not present to form a
jury-

Where the publisher of a libel was served and ordered 
(but by a wrong name) to appear and he appeared in that 
wrong name and without disclosing his correct name, pleaded 
not guilty, such plea put in issue only the fact of publica
tion and the innuendos, and verdict rendered by the jury 
cannot be set aside on the ground that it was founded upon 
evidence of what was done by another person.

The judges of the Superior Court sitting in Review may 
by the final judgment grant the plaintiff’s motion to insert 
the correct name.

Misdirection refers to matters of law, and it is not mis
direction where the judge presiding at the trial charges the 
jury to find affirmatively or negatively on a matter of fact.

It is not misdirection for the judge to charge the jury 
that by law they should find the article to have been publi
shed falsely and maliciously unless the defendants pleaded 
and proved the truth of it —Sicottk. Johnson, Cimon, JJ., 
30 avril 1885, Canada Shipping Co. vs Mail Printing.

Ill, S. C. 23.
(Affirming the judgment of the Court of Review M L. R. 

3 S. C. 23). The rule contained in art. 352 C. C. P., which 
says that no trial is fixed until the facts to be inquired into 
by the jury have been assigned, is one to be si rictly followed ; 
and where a motion by plaintiff to reform the assignment 
of facts was granted after the day for the trial was fixed, 
this was an irregularity which the defendants were entitled 
to urge, unless it appears that they had suffered no injustice 
by the error. But, in the present case, the defendants had 
waived their right to object by acquiescing in proceeding 
to trial and by consenting that a bystander should serve on 
the jury, when it appeared that sufficient jurors wore not 
present to form a jury.

Where the publisher of a libel was summoned by a wrong 
name and he appears in that name, and, without disclosing
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hie correct name, pleaded not guilty, such plea put in issue 
only the fact of publication and the innuendos, and the 
verdict rendered against him by the jury could not be set 
aside on the ground that it was founded upon evidence of 
what was done by another person

The judges of the Superior Court sitting in Review, were 
right in granting, at the final judgment, the plaintiffs mo
tion to insert the correct name.

It was not misdirection for the judge to charge the jury, 
that by law they should find the article to have been pu
blished falsely and maliciously, inasmuch as the defendants 
did not plead and prove the truth of it. — Dorion, Tessier, 
Bahy, Church, JJ., 26 march 1887, Mail Printing & Canada 
Shipping. IV, Q. B. 225.

7. Verdict—Arrest of judgment—Railway—The assign
ments of facts submitted to the jury contained questions 
relating not only to the expulsion of the plaintiff from de
fendant’s trains on two dates specially alleged in the decla
ration, but also to his being prevented from travelling on 
their trains subsequently, which, in the opinion of the Court 
was not complained of at all in the declaration. The verdict 
awarded damages generally.

That the defendants had a right to move in arrest of 
judgment, it being impossible to divide the amount and say 
how much the jury intended to give for what the plaintiff 
complained of, and how much for what he did not com
plain of.

SEMBLE : A railway company, which has not yet 
opened its line for the public conveyance of passengers, is 
not subject to the obligations which attach to common car
riers, though it may have occasionally carried passengers 
for hire for the special accommodation of persons applying 
for passage.—Johnson, Gill, Davidson, JJ., 31 march 1888, 
McRae vs C. P. R. (In appeal M. L. R. 4 Q. B. 140).

IV, S. C. 186.
55. Licitation —Cahier des charges. —Que dans une vente 

d’immeubles par licitation ordonnée par la Cour, une oppo
sition afin d’annuler basée sur le fait que la copie du cahier 
des charges signifiée à 1 opposant est irrégulière et non cou-
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forme à l’original, ne peut être maintenue lorsque le cahier 
des charges a été antérieurement confirmé et homologué.— 
Mathieu, J., 12 oct. 1886, Barrette vs Scheffer.

II, S. C. 308.
56. Liquidator of insolvent company.—Que nonobstant la

prohibition contenue dans la sec. 33 du ch. 23 do la 45c 
Vict. (1882, fédéral), le liquidateur d’une compagnie insol
vable peut faire des procédures valides en son nom person
nel avec sa qualité ajoutée, aussi bien qu'en sa seule qualité 
de liquidateur de la compagnie.—Jetté, J., 27 oct. 1884, 
Banque d'Hochelaga vs Masson. I, 8. C. 63.

57. Money deposited in court. —That moneys attached by
garnishment and deposited in court under an order of the 
court to abide the result of a suit, and subsequently declared 
the property of one of the parties abe not moneys levied 
within the meaning of art. 753 C. C. P. and cannot be 
claimed by an opposition en sous ordre.—Mathieu, J., 20 
Jan. 1886, Carter vs Molson. II, 8. C. 143.

58. Motion.—1. By garnishee in appeal for leave to make a
new declaration —Where the contestation by intervenants of 
a garnishee’s declaration has been dismissed, and the judg
ment dismissing it has been appealed from, the court of 
appeal will not entertain an application by the garnishee to 
be permitted to set aside the former declaration and make a 
new one.—Dorion, Tessier, Cross, Baby, JJ., 26 march 
1888, Fairbanks vs O'Halloran. IV, Q. B. 163.

2. For security for costs.—Qu’un avis de motion pour cau
tionnement judicatum solvi donné d’une manière irrégulière 
et nulle, mais dans le délai voulu par la loi, et renouvelé par 
l’ordre de la Cour \ un jour ultérieur en dehors du dit délai, 
est suffisant.—Mathieu, J., 18 sept. 1888, Morrison vs Mil
ler IV, 8. C. 471.

3. That usufructuary gives security.—Que lorsque le deman
deur dans son action demande entr'autres choses à ce que le 
défendeur soit condamné à donner un cautionnement qu’il 
jouira de son usufruit en bon père de famille et que le dé
fendeur déclare dans ses plaidoiries qu’il est prêt à se sou
mettre à cette demande, ce cautionnement néanmoins ne
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pourra être exigé par le demandeur pendant l’action, au 
moyen d'une motion, mais devra être adjugé par le juge
ment final.—Tascubreau, J., 16 avril 1886, Lajeunesse vi 
David H, 8. C. 178.

4. To strike oui allegations of plea.—Que dans une action 
en dommage» pour libelle, une motion demandant le rejet du 
plaidoyer de certaine» allégation» trop vague» et insuffisam
ment libellée», est de la nature d’une exception à la forme, et 
doit être faite dans un délai raisonnable.—Mathieu, J., 16 
mai 1887, Chapleau vs Trrnlel. III, 8. C. 167.

Ü9. New trial.—In considering whether a new trial should 
be granted on the ground that the verdict was rendered 
without evidence, or contrary to evidence, it is not enough 
that the judge who tried the case, or the judges in the 
Court where the new trial is moved for, might have come 
to a different, conclusion from the jury, but there must be 
such a preponderance of evidence, assuming there is evi
dence on both sides to go to the jury, as to make it unrea
sonable that the jury should return such a verdict.—John
son, TaschbrbAV, Gill, JJ., 31 march 1887, Goodhue vs G. 
T. R. Co. in, 8. C. 114.

Where the parties go to trial without objections to the 
questions settled for the jury, and without appeal from the 
interlocutory judgment, defining them, they cannot after
wards urge the vagueness or insufficiency of the questions 
as brought for a new trial.

If no objection has been made to the judge’s charge and 
the charge has not been put in writing, misdirection cannot 
afterwards be invoked by either party.

The fact that the deposition of a witness who had been 
previously examined by consent of the parties, was read to 
the jury in bis absence, is not ground for a new trial, where 
no injustice appears to have been suffered by the party 
complaining.

Where the questions to the jury was whether a state
ment of the assured was “ untrue to hie knowledge ”, and 
the answer “ untrue" the answer must be taken to mean 
“ untrue to his knowledge. ”

25
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Where a motion was made and granted, that the word 
“ wilfully” should be inserted before the word “ withheld,” 
in one of the questions for the jury, but the amendment was 
not inserted in the printed list of questions handed to the 
jury, the omission was held to be immaterial, where it ap
peared that the attention of the jury was, as a matter of 
fact, directed to the effect of the amendment ; and in any 
case, the proper recourse would have been, not by motion 
for a new trial, but for an arrest of judgment.—Johnson, 
Taschereau, Tait, JJ., 30 junk 1887, Brossard vs Canada 
Life. Ill, 8. C. 388.

60. Notary—Inventory__The petition of heirs for the
appointment of a notary to make the inventory of the estate 
should be made in the name of the parties themselves, and 
not by attorney.

The judge is not bound to appoint the notary chosen by 
the majority of the heirs but may, in his discretion, name 
another where he considers that the choice of the majority 
is not the most advantageous.—Doherty, Loranger, Tait, 
JJ., 31 march lh87, Ex Parte Paré. Ill, 8. C. 76.

61. Notes taken by stenographer—Correction of error.— 
That the transcribed notes of evidence taken by a stenogra
pher under the direction of the judge, in the manner pro
vided by 47 Viet. (Q) c. 8, s. 4, are like notes taken by the 
judge himself, and it is not necessary that they should be 
read to the witnesses. Where errors are found to exist in 
such notes, the judge who heard the evidence, upon appli
cation by the party interested, may order the errors to be 
corrected, in the manner he may deem proper.—Johnson, 
Gill, Loranger, JJ., 31 jan. 1888, Guimond vs Leblanc.

IV, 8. C. 426.
62. Notice__1. Of action.—Que les art. 22 et 36 du Code

de Procédure Civile ne s’appliquent pas à cette action en 
dommages—Torrance, Papineau, Taschereau, JJ., 21 juin 
1886, Michon vs Venne. II, 8 C. 367.

2. Of motion—Qu'un avis de motion signifié le 11 du 
mois pour le 12. est insuffisant ; mais si la motion est conti
nuée à un jour ultérieur, le but de la loi qui est de donner
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un délai raisonnable, est atteint, et la motion devient régu
lière.—Jetté, J., 27 oct. 1884, Banque <(Hochetaga vs Masson.

I, S G. 62.
3. Of taxation.—That under art. 479 of the Code of G. P., 

where the prothonotary or his deputy has taxed the costs 
without previous notice to the attorney of the parties in the 
case, an opposition afin d’annuler, on the ground only of 
want of notice will not be maintained, unless the opposant 
shows that he has been prejudiced by the want of notice.— 
Mathieu, J., 20 nov. 1885, Samuel ns Houliston.

I, S. Ü. 505.
Citations.—Aadd k And in, 15 Z. C. II. 273— Lewis vsMcGinlcy, <» Q. L. R. 

il.

63. Opposition__1. En sous-ordre.—(Affirming the judg
ment of Mathieu J. M. L. R. 2 8. C. 143 but resting the 
decision on other grounds.) That where moneys have been 
attached by garnishment and deposited in the hands of the 
prothonotary to abide the result of a contestation, and sub
sequently by a final judgment, the said moneys have been 
declared to be the property of the contestant, and the pro
thonotary by a judgment of the court, has been ordered to 
pay the same on the contestant, such moneys cannot be 
claimed by an opposition en sous-ordre, there being no longer 
any suit pending in which such opposition could be made ; 
and the claimant’s recourse should be by saisie-arrot founded 
upon affidavit as required by law.—Dorion, Gross, Baby, 
Church, JJ., 17 sept. 1887, Barnard & Molson. (Affirmed 
by Supreme Court 16 8. G. R. 716). Ill, Q. B. 348.

Citations—Stirling v. Darling, 1 Z, C. J. 161 — Banque Jacquet-Cartier vs 
O'Oilvie, 19 Z. C. J. 100—29 Laurent, JVo 272.

2. To judgment.—An opposition to judgment by default 
must be supported by affidavit that the defendant has a 
good defence to the action which defence shall be set out in 
the opposition, and that he has been prevented from filing 
hie defence by surprise, fraud, or other just and sufficient 
causes.

Where the defendant has been regularly foreclosed from 
pleading, and does not complain of such foreclosure, he is 
not entitled to file an opposition to judgment (which is
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equivalent to a plea to the action) without aeking to be 
relieved from such forecloeure.—Johnson, Papineau, Gill, 
JJ., 30 nov. 1886, Letourneux vs St. Jean. II, 8. C 363.

That under 46 Viet. (Q.) ch. 26 s. 4, amending C. C. P. 
484, an opposition to a judgment by default must be sup
ported by an affidavit setting forth that the opposant has a 
good defence to the action, and that he has been prevented 
from filing his defence by surprise, fraud, or other just and 
sufficient causes.—Jetté, J., 20 sept. 1886, Rim vs Dawson.

II, 8. C. 361.
A deposition filed in a case in order to obtain judgment by 

default will not avail to prove the plaintiff’s case on his 
contestation of the opposition to judgment made by defen
dant.—Papineau, J., 20 dec. 1886, McLachlan vs Baxter.

II, 8. C. 434.
Que le statut de 1883 (46 Viet. ch. 26) qui permet de faire 

une opposition à jugement dans les causes par défaut ou ex
perte obtenu soit en terme soit en vacance, ne s’applique 
qu’aux jugements rendus en vertu des articles 89, 90 et 91
du Code de Procédure Civile__Jetté, J , 6 janv. 1887,
Ross vs Leprohon. III, S. C. 137.

Qu’une opposition à jugement, admise su r l'ordre d’un juge, 
est de la nature d’un plaidoyer, et ne peut être renvoyée sur 
une simple motion alléguant des moyens à la forme, et pré
sentée en dehors des delais voulus pour la production des 
exceptions préliminaires.—Johnson, Papineau, Loranoer, 
JJ., 30 déc. 1887, Devin vs Ollivon III, 8. C. 383.

Citations.—Canadian Bank qf Commerce v. Bruivn, 'J3 Z. C. J. 181—Ijeprohon 
v. Crebana, 14 Z. C. J. 159.

En conformité avec la jurisprudence de la Cour d’Appel 
que l’opposition à jugement ne peut avoir lieu que lorsqu’il 
s’agit d’un jugement par défaut ou ex-parte rendu en vertu 
des articles 89,90 et 91 du Code de Procédure Civile.—Jetté, 
J., 26 j an. 1888, Lachapelle vs Gappiier. IV, 8. C. 73.

Qu’aucun délai n'est assigné ]>our faire une opposition à 
jugement, dans le cas de jugement rendu conformément aux 
dispositions de l’art. 89 du Code P. C., cette opposition pou-
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vant être faite en tout tempe avant la vente —Loranoer, J., 
17 mai 1889, Lomnsoltn vs Cardinal. V, S. C 57.

3. To seizure. — An action having been diemieeed with 
coete, one of the defendants, in order to recover hie coete, 
cause an execution to issue and seize the movables in 
plaintiff’s domicile. The plaintiff’s wife filed an opposition 
claiming the effects as her property, and asked costs against 
the defendant seizing.

That the opposant was not entitled to ask costs against the 
creditor seizing (here the defendant) but only (C. C. P. 586) 
against the judgment debtor (here the plaintiff) and a mere 
notice in writing of her claim to the effects, transmitted to 
the seizing party, did not entitle her to costs against him. 
—Torrance, .1., 80 nov. 1886, tiroir# vs Ross.

H, S. C. 378.
Que dans un affidavit au soutien d'une opposition afin 

d’annuler, le déposant doit jurer d’après sa connaissance 
personnelle, et non suivant les informations qu’il a reçues ; 
qu’ainsi lorsque le déposant dépose que les faits “ sont vrais( 
en observant toutetois qu’il n’a été informé des faits suivants, 
mentionnés dans l'opposition ci dessus que d'après les décla
rations de son avocat l'affidavit est illégal et irégulier et 
l’opposition pourra être renvoyée sur motion.—Mathieu, J., 
27 juin 1887, Mirrin vs Morin. III, S. C. 165.

(Infirmant M. L. R. 3 8. C. 16). La déposition au sujet 
d’une opposition sur saisie n’est requise que pour l’obtention 
de l'ordre de sursis et que l’insuffisance de telle déposition 
ne justifie que la révocation du sursis et non le renvoi de 
l’opposition. — Johnson, Jettü, Taschereau, JJ , 81 oct. 
1887, Morin m Morin. IV, 8. C. 183.

Que l’on ne peut répondre par des questions de fait k une 
défense en droit en contestation d’une opposition, et que 
semblable réponse pourra être renvoyée sur motion. — Ma
thieu, J., 29 mai 1891, Ewart vs Wyatt VI, 8. C. 338.

Que même dans une cause ou le défendeur n’a pas com
paru, la Cour ne peut adjuger sur une opposition sans que 
toutes les parties en cause aient été préalablement mises en
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demeure d’admettre ou de contester l’opposition. — Wur- 
tele, J., 13 juin 1890, Lang Mfg. Co. vs Cocker.

VI, 8. C. 323.
64. Peremption d’instance.—Que lorsqu’il y a, dans une

cause, des propositions d’arrangement, des pourparlers entre 
les procureurs à la fin, que vu l’identité de la cause avec une 
autre, la preuve dans l’une servirait dans l’autre, et que la 
décision d’une cause déciderait de l’autre, il y a suspension 
et interruption de la péremption.—Gill, J., 13 juin 1888, 
Ouellette vs C. P. R. Co. IV, 8. C. 86.

65. Pleading — 1. Demurrer. —Qu’une défense en droit 
doit être jugée sur son propre mérite en droit, et qu’il ne 
peut y avoir de défense en droit à une autre défense en 
droit.—Torrance, J , 15 juin 1885, Crédit Foncier vs Lemire.

I, S. C. 464.
Citations.— 1 C luit y, on Pleading, 606 — Stephens, on Pleading, 4th edit. — 

Wot her spoon, un C■ C. P.

Where the plan tiff claimed a certain capital sum, and 
also computed compound interest as well as interest there
on, and alleged as in the total amount 44 which said last 
mentioned sum the said defendant had often admitted to 
owe and promised to pay to the said plaintiff, but always 
neglected to do so ” that the allegations of the declaration 
justified a conclusion for the whole amount, and that it was 
not necessary to allege specially that the defendant had 
promised to pay compound interest. — Lacoste, Bossé, 
Blancuet, Wurtrlb, Tait. JJ., 27 nov. 1891, McVey & 
McVey. VII, Q. B. 305.

2. Vagueness of allegations—Exception to the form.—Where 
the right of action is not denied by the defendant, but he 
complains of the vagueness and insufficiency of the allega
tions of the declaration, it is a matter for an exception to 
the form, and not for a demurrer, or for a motion for par
ticulars. — Dorion, Baby, Bossé, Doherty, Cimon, JJ., 23 
may 1891, McGreevy & Beaucage. VII, Q. B. 89.

Citations.—Wagner v. Farran, 3 R. de L. 196 — Boucher t>. Fraser, 9 R. L. 
718—Walker v. Mayor, 5 R. L. 68—Birch v. Desjardins, 11 R. L. 468
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06. Power of attorney. — That a non resident plaintiff, 
contesting the collocation of a third part)- in a report of 
distribution, is obliged to furnish a power of attorney and 
give security for costs.—Taschereau, J., 16 april 1887, 
Bornai» vs Arpin. Ill, 8. C. 84.

Citations —Webiter r. Philbrtrh, IS I. C.J. 243—Société Anonyme 'Ut (Sincea 
â GUtrton, 20 l. C. J. 2 W—Park ... RinrJ, M L. R 1 A C. 101.

Qu’un procureur ad litem qui intente au uom d'un absent 
une action en destitution d’une charge d’exécuteur testa
mentaire et de légataire en fidéicommis (in trust) est tenu, 
s’il en est requis, de produire une procuration l'autorisant à 
intenter spécialement cette action.—Papineau, J., 13 nov. 
1880, Hirward vs Yale. IV, S. C. 430.

07. Proceedings in forma pauperis. — That even where a 
party is permitted to proceed in forma pauperis before the 
Court of Review, such permission does not exempt him 
from making the usual deposit.—Johnson, Gill, Loran- 
oer, JJ., 30 sept. 1890, Dion vs Gervan. VII, 8. C. 450.

68. Production of exhibits —Que quoique par l’art. 103 du
C. P C. il est décrété que jusqu’à ce que les pièces aient été 
produites, le demandeur ne peut procéder sur sa demande, 
néanmoins, le défendeur peut également produire une excep
tion dilatoire pour arrêter la poursuite jusqu’à la production 
des pièces nécessaires.—Mathieu, J., 2 mai 1890, Stewart 
vs Molsons Bank. VI, S. C. 334.

69. Prohibition, writ of—Indian Act.—A writ of prohibi
tion can be issued from the Superior Court to an inferior tri
bunal, only when the inferior tribunal is exceeding its juris
diction, or is acting without jurisdiction.

A Commissioners’ Court has jurisdiction to hear and de
termine a cause against an Indian, and to issue a writ of 
execution upon the judgment rendered in such cause ; and 
the fact that goods have been seized which are by law de
clared to be exempt from seizure does not justify the issue 
of a writ of prohibition to the Court from which the execu
tion issued.

The proper proceeding in such circumstances is an oppo-
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sitioii ulii, d’annuler.—Korkin, Tkssiib, Cross, Church, 
Bossé, JJ., 26 fku. 1889, Chenier & Terihunkow

V, Q. B. 33.
Citations—Mutton A Isimbr, 11 L N. 291.

70. Provisional execution.—Que lorsque dans une saisie 
revendication, le demandeur a obtenu jugement d’un des 
juges de la Cour Supérieure, lui accordant la possession des 
effets saisis pendant l’instance, et qu’une autre des parties 
dans la cause porte ce jugement en Appel, le demandeur 
peut obtenir l’exécution de ce jugement par provision, no
nobstant l’appel.—Papineau, J., 12 juillet 1884, White- 
head vs Kieffer. (Reformed in Appeal 4 M. L. R. Q. B. l39).

I, S. C. 387.
71. Public officer—Notice of action.—Que lorsqu’un avis

d’action sous l'article 22 du C. P. C. a été donné à un offi
cier public, et que l’action subséquemment intentée a été dis
continuée, il est nécessaire de renouveler l’avis pour intenter 
une nouvelle action. — Mousseau. J., 6 fev. 1886, Demers 
vs McCarthy. II, S. C. 138.

73. Putting husband of defendant in the cause.—Where 
the plaintiff* was ordered, by a judgment of the Court, to 
bring the husband of the female defendant personally into 
the cause, that the service of a new writ and declaration 
setting forth the demand in full, upon both husband and 
wife, was sufficient.—Dorion, Cross, Baby, Church, JJ., 
25 feb. 1888, Mylex & Styles. IV, Q. B. 116.

73. Railway company — Residence — Security for costs.— 
A railway company, being a corporation, can have only one 
residence, and that its Head Office. Such company having 
its head office outside of the Province of Quebec, must give 
security for costs.

The defendants, although residing in the United States, 
may ask that the plaintiff be ordered to give security, with
out the defendants being themselves liable to furnish se
curity. — Globensky, J., 7 sept. 1888, C. A. R. Co. vs 
St an, on. IV, S. C. 160.

Citations.—Singer Mfg. Co. tie Beaucage, 8 Q. L. R. 364—The Niagara Ac Co. 
vt Mullin, 21 L. C. J. 324— The Olobe Mutual Ac tie Sun Mutual Ac, 1 L. N. 139
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—Goldie Ar vt Random, 31 L. C. J. 1GÜ — Connecticut A Paus. R. R. Co. vt 
South Pattern R. R. Co., M. !.. R. 1 V B. 105—Gravelle vt Mallette, 21 L. C../. 
1C2—Jones A I'anvliet, 3 /. AT 184

74. Real estate, seizure under $40.00.—That the costs of
suit cannot be added to the principal, in order to form the 
sum of $40 required to seize real estate, the costs belonging 
to the attorney of the successl party and being determined 
only by taxation subsequently to the judgment.—Mathieu, 
Wubtklk, Tkllikr, JJ., 80 MAY 1891, Jenckes Machine Co. 
vt Hood. VII, 8. C. 203.

Citations.—Moreney v. Fournier, 7 Q L. H. p. 9—MilettcA Gilson, M. L. R. 5 
Q B. 239—Fournier v. Cannon, G Ç. L. R. 228—Bury f. Corriveau, Silk Mills Co. 
M. L. R. 3 S. C. 218—Kilgour v. leogan, 3 Q. B. Rep. 33G—2 Pigeou 297.

75. Replication to answer in law.—That facts cannot be 
alleged iu replication to a answer in law and allegations of 
facts contained in each replication may be struck out on 
motion.—Taschereau, J., 7 APRIL 1886, Lockie vt Mullin.

II, S. C. 863.

76. Report xports_Que les tribunaux doivent autant
que possible ueillir favorablement les rapports d’experts, 
et ne les re r qu’en autant qu’il y a eu des irrégularités 
et des ill ités de nature à porter préjudice aux parties.— 
Rainville, J., 23 janv. 1884, Connavan vs Bryson.

I, S. C. 381.

Que lorsque le jurat constatant l’assermentation préalable 
de l’expert n’a pas été annexé à son rapport et qu’il est per
du, le rapport peut être amendé avec la permission du tri
bunal de manière à permettre à l’expert d’y ajouter son affi
davit établissant qu’il a été dûment assermenté avant d’agir. 
—Mathieu, J., 28 fêv, 1885, SUcot vs Papineau.

I, S. C. 387.

77. Reprise d’instance.—Qu'une reprise d'instance peut se 
faire par motion aussi bien que par requête.—Jetté, J., 27 
oct. 1884, Banque tlHochelaga vs Masson. I, 8. C. 63.

78. Requête civile_Qu’il n’y a pas lieu à la requête civile
pour des irrégularités de peu d’importance lorsqu’il paraît 
constant que le jugement qui serait rendu après le maintien
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de la requête civile devrait être le même que celui déjà ren
du.—Johnson, Doherty, Taschereau, JJ., 25 fév. 1886, 
Trudd vs Sl-Cyr. II, S C. 169.

79. Review.—A review may be had upon every judgment 
or order rendered by a judge in summary matters under the 
provisions contained in the third part of the Code of Pro
cedure.—Doherty, Loranqer, Tait, JJ., 31 march 1887, 
Paré vs Paré. Ill, S. C. 76.

Qu’il n’y a pas d’appel à la Cour de Révision d'un juge
ment de la Cour Supérieure annulant sur requête une élec
tion d‘un échevin de la cité de Montréal.—Johnson, Tas
chereau, Qill, JJ., 22 sept. 1887, Girard vs Rousseau.

III, 8. C. 297.
Several defendants may inscribe in review by one inscrip

tion though they pleaded separately in the Court of first 
instance.

In such case, they are only obliged to make a simple 
deposit in Review.

If the defendants have pleaded separately, and the plain
tiff inscribes in Review, he is obliged to make a separated 
deposit for each contestation unless the defendants have 
united in a single appearance before the Court of Review, in 
which case only one deposit is necessary.

In a petitory action a deposit of forty dollars is required, 
whatever may be the amount sought to be recovered.— 
Jetté, Wurtele, Davidson, JJ., 23 april 1889, British 
American Land Co. vs Yates. V, S. C. 194.

Citations.—Dionne v. Ron, 3 L. JV". 299—PednauJ v. Perron, 7 Q. L. R. 319 
Villeneuve v. Coud/ and Pelletier v. Bouchard, 15 Q. L. R. 8—Clément v. B/ouini 
10 /,. C. J. 150—Morrison v. Wilson, 16 L. C. J. 196—Allaire v. Allaire, M. L- 
R. 2 S. C. 252—Leavitt vs Mots, 16 L. C. J. 156—Incombe v. Ste-Marie 15 L. 
C. J. 268—McNamee v. Jones, 4 L. N 102.

That a judgment of the Superior Court, under the Town 
Corporations General Clauses Act, 40 Viet. c. 29, s. 200 
(R. S. 4376) upon a petition to set aside a resolution of a 
County Council on the ground of illegality, is a judgment 
respecting municipal matters and is not susceptible of revi
sion before three judges. (R. S. 4614).—Johnson, Davidson,
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deLorimier, JJ., 22 jure 1889, McConnel va Corporation 
hachute. V, S. C. 874.

That where it appears to the Court Bitting in Review of 
a judgment of the Superior Court, that the défendante, in 
the Kpecial circumstances of the case, should have been 
examined on oath in the cause in the court below, it may 
reverse the judgment, and order the transmission of the 
record to the court below, in order that such examination 
may take place.—Doherty, Papineau, Loranoer, JJ., 12 
junk 1886, Miller va Lepitre. V, 8. C. 345.

Qu’un jugement de la Cour Supérieure ne peut être révisé 
par la même cour ; il ne peut être modifié que par un tribu
nal supérieur.

Qu’ainsi lorsque la Cour Supérieure a jugé et admis la 
validité d’une évocation de la Cour de Circuit, elle ne peut, 
par un jugement subséquent, déclarer qu'il n’y avait pas lieu 
à évoquer la cause et ordonner que le jugement soit remis à 
la Cour de Circuit.—Jetté, Mathieu, Loranoer, JJ., 81 
jan. 1881, St-Aubin va Leclaire. II, S. C, 15.

Que lorsqu’une des parties succombe sur tous les faits qui 
ont fait la matière de l’enquête, quoiqu'elle puisse réussir, 
d’ailleurs, à obtenir jugement, les frais d’enquête doivent 
être mis à sa charge.—Doherty, Papineau, Gill, JJ., 81 
oci. 1884, Filiatrault va Elit I, S. C. 66.

80. Revision of decision of prothonotary.—Que les déci
sions du protonotaire dans les matières renfermées dans la 
3e partie du Code de Procédure Civile peuvent être révisées 
sur simple requête à un juge ou à la Cour Supérieure sans 
bref d’assignation et ce, à la demande de tout intéressé quel
conque ;

Qu’il n’est pas nécessaire de mentionner dans cette requête 
les noms, qualité, occupation et résidence des défendeurs, il 
suffit d’un avis aux parties intéressées ;

Que le délai d’assignation sur la requête n’est que d’un 
jour intermédiaire ;

Qu’il n’est pas nécessaire que la date du jugement dont 
on demande la révision, se trouve dans les conclusions de 
la requête.—Mathieu, J., 80 avril 1886, Dubreuil va Du- 
rocher et al. II, 8. C. 194.
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81. Revocation of right to sue in forma pauperia.—Que le 
droit de procéder in forma pauperis peut être révoqué par 
le tribunal sur motion, lorsqu’il appert que la partie qui a 
obtenu ce privilège a des moyens suffisants pour lui permet
tre de payer les déboursés nécessaires.

Que sur la négligence ou le refus de la part de cette par
tie d’apposer sur les pièces judiciaires de son dossier les 
timbres requis, dans le délai fixé par le jugement révoquant 
le privilège, la partie adverse pourra demander le renvoi de 
l’action.—Taschereau, J., 10 avril 1886, Laurin vs Loran- 
gtr. II, S. 0. 853.

88. Right to plead de novo —Que lorsqu’un demandeur 
intente une action contre deux personnes faisant affaires en 
société, et ensuite se désiste de son action et déclare ne la 
poursuivre que contre l’un deux personnellement, le défen
deur pourra sur motion obtenir la permission de plaider de 
novo, et l’instance sera suspendue jusqu’à ce que le deman
deur ait payé les frais taxée sur le désistement.—Doherty, 
J., 10 jan. 1886, Chisolm vs Langlois. I, S. C. 198.

83. Saisie arrêt_Qu’une tierce opposition ne suspend pas
l’exécution d’un jugement et qu’un tiers saisi, la tierce op
position étant pendante, ne peut déposer en Cour le mon
tant qu’il a été condamné :i payer, mais qu’il doit la remet
tre au demandeur.—Jett6, J., 16 fév. 1885, Debellefeuille 
va Boas. I, 8. C. 318.

Que si la déconfiture est suffisamment constatée par la 
preuve, le tribunal pourra de piano ordonner au tiers saisi, 
qui a en mains une certaine somme d’argent appartenant au 
défendeur, de la rapporter en Cour, pour là y être distribuée 
suivant que de droit. (Art. 602 C. P. C)—-Johnson, Bour- 
oeois, Gill, JJ., 31 oct. 1886, Quesnel va Barrette.

n, 8. C. 13.
That a clerk or employee is not a third party within the 

meaning of Art. 612 C. C. P. His possession of hie em
ployer's is not distinct from that of his master and such 
moneys cannot be seized in the hands of the clerk by gar
nishment.

The fact that the clerk may have deposited such moneys
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in ft bank in hie own name “in trust” does not affect the 
case.—Johnson, Papineau, Loranoer, JJ., 81 march 1886, 
Ontario Car v» Q C. R. Co. n, 8. C. 387.

Dans une contestation de saisie arrêt avant jugement, 
lorsque le contestant dans ses réponses aux articulations de 
laits a, pour éviter à frais, admis qn’il devait au demandeur 
plus de $6, le demandeur peut néanmoins taire la preuve de 
sa créance.—Mathieu, J., 18 sept. 1890, Mallette v» Ethier.

VI, S. O. 383.
84. Saisie revendication.—Que quoiqu'un gardien volon

taire ait consenti à laisser le défendeur en possession dos 
eflets saisis, il peut néanmoins réclamer les dits effets par 
voie de saisie revendication lorsqu’il a de justes raisons de 
craindre que les biens soient en danger de disparaître et que 
le défendeur refuse de les lui remettre—Torrance, Bucha
nan, Loranoer, JJ., 30 nie. 1884, Dupaul vs Wheeler.

I, 8. C. 147.
Que lorsque dans une saisie revendication, la Conr, sur 

requête, aura accordé au demandeur la possession des effets 
saisis, l’enlèvement de ces effets par le défendeur ou par un 
intervenant dans la cause, forcément et contre la volonté du 
demandeur, constitue ces derniers en mépris de Cour et ils 
pourront être contraints par corps d’en remettre la posses
sion au demandeur.

Que la Cour n’a aucune juridiction pour accorder la pos
session des meubles saisis à un intervenant, dans une saisie 
revendication, lorsque le jugement final, maintenant l’inter
vention a été porté en appel où la saisie est pendante.— 
Taschereau, J., 11 jan. 1885, Whitehead vs Kiefer. (Re
formed in appeal 4 M. L. R. Q B 239). I, 8. C. 388.

Que dans une saisie revendication, le demandeur peut 
régulièrement, avec la permission de la Cour obtenue sur 
requête, amender la description des effets saisis même avant 
le retour de l'action, en en donnant avis aux autres parties. 
—Jetté, J., 4 fsv. 1885, Legru vi Dufreme. I, S. C. 315.

85. Security—Appeal to Supreme Court. —On an appeal to 
the Supreme Court of Canada, personal security is sufficient. 
—Cross, J., 17 jan. 1886, Wheeler i Black. II, Q. B. 159.
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86. Security for costa. — Que c’est seulement celui qui 
porte, intente ou poursuit une instance ou procès qui est 
tenu de fournir le cautionnement judicature solvi, et tel est 
un opposant & fin de distraire ; que la partie qui conteste 
une opposition, ne faisant qu'exercer les droite de son dé
biteur pour résister à l’opposition, se trouve dans le cas du 
défendeur dans une saisie revendication, et, par conséquent, 
ne doit pas le dit cautionnement ;

DEFINITION : L’instance est la série des actes d'une 
procédure judiciaire ayant pour objet de saisir le tribunal 
d’une contestation, d’instruire la cause et d’obtenir finale
ment le jugement qui doit vider le débat.—Sicottb, Papi
neau, Mathieu, JJ., 81 mars 1886, Park vs Rivard

I, S. C. 291.
Citations.— Webster v. Philbrick, 15 Z- C. J- 243—Brigham v McDonnell, 10 

L C R 452 — Morrill v. MacDonald, fi Z CJ. 40—Gravel v. Mallette, 21 L C J 162— 
Bonacina c. Bonacina, 4 Z. C■ J- 148—Wadleigh ci Painchand, 3 Z. N 218— 
Miller v» Dechène, 8 Q. L. R. 18—lhiprfi y. Cantara, 1 R. L. 39—La Stt. v. Giber- 
ton, 20 Z. C. J- 287—Mahoney v. Tomkint, 9 Z. C. R. 'll—Church v. Bothwick, A.
D. 1852—McAdams v. Stuart, 1 Rap. Jud. de Q. 364.

(Following Bowker Fertilizer Co. vs Cameron, 7 L. N. 
214). That a motion for security for costs may be presented 
after the expiration of four days from the return of the writ, 
if notice of the motion has been given within the four days.

A non-resident defendant is entitled to ask for security 
for costs, from a non-resident plaintiff.

Where a non-resident defendant has been summoned by 
advertisement, under C. C. P. 68 the four days run from 
the expiration of the two months within which he is ordered 
to appear, and if such delay expires in vacation, the delay 
runs from Sept. 1.

Where a defendant, after giving notice of motion for 
security for costs, pleads without reserve of his rights, he 
waives his right to security.—Dorion, Ramsay, Cross, Baby, 
JJ., 28 nov. 1885, Connecticut & Pattumpeic R. R. Co. * S.
E. R. Co. II, Q. B 105.

That an opposant who is absent from the country, even 
if he is a defendant opposant afin d'annuler, is bound to
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give the eecurity for cost».—Dorion, Cross, Baby, Church, 
JJ„ 20 sept. 1887, Beckett & La Banque Nationale.

III, Q. B. 374.
Citations—Miller A Desrhlne, 8 Q. L. A'. 18 — Bunaeina vs Ilonacina, 4 L. 

C. J. 148.

lorsque la partie ayant droit au cautionnement pour trais 
a en sa possession des biens appartenant à la partie adverse, 
suffisants pour garantir ses frais, que cette possession doit 
tenir lieu du cautionnement.

Que la question de la suffisance de cette garantie des frais 
est dans la discrétion du tribunal comme toute question de 
fraie.

SEMBLE que lorsqu'une partie en cause meurt après 
avoir donné cautionnement pour frais, son héritier, quoique 
résidant à l’étranger, peut reprendre l’instance sans fournir 
un nouveau cautionnement—Tessier, Cross, Baby, Church, 
Dobbkty, JJ., 17 nov. 1887, Boxer vt Judah.

in, Q B. 330.
Que dans le cas où il y a plusieurs demandeurs dont les uns 
ont leur domicile dans la province de Québec et les autres 
en dehors de la province, le défendeur a droit d’obtenir le 
cautionnement judicatum solvi, et de faire suspendre tous 
les procédés jusqu’à, ce que ce cautionnement ait été fourni. 
—Papineau, J., 18 nov 1880, Howard vs Yule.

IV, 8 G 430.
Qu’une société commerciale faisant des affaires à Mont

réal, dont un membre est absent du Canada et n’y a pas de 
domicile, peut poursuivre sans être tenue de fournir un cau
tionnement.—Taschereau, J., 5 mai 1890, Beaudoin us Dès- 
marais. VI, 8, C. 378.

87. Separation de corps.—Qu’il est nécessaire de donner
dans les journaux et dans la Gazette Offîcille l’avis requis 
par l’article 974 du Code de Procédure Civile, lorsque dans 
une action en séparation de corps la partie demanderesse 
demande distinctement la séparation de biens—Jette, J., 7 
dSo 1887, Pilon vs Vinet. III, 8. C. 369.

88. Serment suppletoire—Where a demand is made for 
damages caused by an accident through defendant’s negli-



386 PROCEDURE

gence, and there is no evidence as to the came of the acci
dent, it is not a proper case for submitting the serment 
supplétoire.—Dorion, Tessier, Cross, Baby, JJ., 22 frb. 
1887, Sherbrooke & Short. Ill, Q. B. 50.

89. Séquestre.—Qu’il n’est pas nécessaire qu’un jugement 
nommant un séquestre soit signifié à aucune des parties 
dans la cause.

Qu’un jugement nommant un séquestre après que le juge
ment final a été rendu dans la cause, n'est pas un jugement 
interlocutoire pouvant être révisé par un seul juge de la 
Cour Supérieure. — Papiniau, J., 4 mai 1881, Howard v> 
Yule. V, S. C. 32.

90. Service.—1. Of action in the Province of Ontario.—
Where service is authorised to be made in Ontario, a

personal service in accordance with the law of that province 
as proved in the cause is valid.—Loranobr, J., 29 dec. 1888, 
Pimonneau.lt vs Comee. IV, S. C. 352.

Citations.—C. C. /*. art. 51 —Sirey Code de Proced. annoté, art. 1537 — 
Bioche, Diet, de Proc, vo Exploit, / Carré et Chauveau, quest. 330—Farlix, Droit 
International, p. 83.

2. In Court House.—Que la signification d’un bref de 
sommation ou de toute autre pièce de procédure peut être 
faite dans aucune des chambres du Palais de Justice, pourvu 
qu’au moment de la signification, la Cour ne siège pas.— 
Loranobr, J., 14 nov. 1884, Hus vs Charland.

I, S. C. 126.
3. Of judgment.—That when a judgment orders the de

livery of certain goods within 16 days from the rendering 
of the judgment, and, in default of so doing, to pay a spe
cified sum of money, service of the judgment is not neces
sary, the party condemned being put in default by the mere 
lapse of the 16 days.—Mathieu, J., 20 nov. 1885, Samuel vs 
Houliston. I, 8. C. 505.

Citations.—Audet vs Assefin, 15 L. C- J. 272— Lewis vs McOinley, 6 Q. L. 
R. 61.

4. Of 'petition by prisoner for alimentary allowance.— Que 
la requête, faite par un prisonnier incarcéré en matière civile, 
par laquelle il demande une pension alimentaire en vertu de
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de l’art. 790 du C. P. O., eut une instance nouvelle et que la 
requête doit être signifiée au créancier ; la signification à son 
procureur ad litem n’est pas suffisante. — Gill, J., IX oie. 
1890, Basticn es Charbonneau. VII, 8. C. 42.

5. Of summons.—That where it is shown that a defen
dant locks hie doors to evade service of a writ of summons 
an order will be granted authorizing the bailiff to use force 
to open them to effect such service, or to serve the writ 
after seven o’clock.—Gill, J., 13 April 1889, Madam vs 
Madaren. V, 8. C. 416.

01. Sheriff’s sale.—Que l’article 716 du Code de Procé
dure Civile, qui prescrit que la requête en nullité de décret 
de la part du saisi doit être présentée dans les mêmes délais 
que ceux prescrits pour l'appel du jugement de la Cour Supé
rieure, s’applique également à une demande d’amendement 
de la requête en nullité de décret déjà présentée, lequel 
amendement ne peut être permis après les susdits délais.— 
Mathieu, J., 23 avril 1888, Bolduc vs Lsfuntun.

VI, 8. C. «2.

That when a mere chirographary creditor who has filed an 
opposition in the hands of the sheriff, becomes purchaser of 
the immovable sold, he is not entitled to retain the pur
chase money to the extent of his claim art. 688 C. C. P. 
refering only to the seizing creditor and to the hypotheca
ry creditors. — Loranger, J., 28 Hov. 1884, Fairbanks vs 
Barlow. IV, 8. C. 180.

92. Stamps —Qu’un document judiciaire non revêtu de 
timbres judiciaires requis par la loi, est frappé d’une nullité 
radicale et absolue ; et que cette nullité ne peut être couverte 
par l’apposition des timbres après le jugement rendu. — 
Johnson, JittI, Taschereau, JJ., 9 juin 1888, Lusignan vs 
Bulle. IV, 8. C. 465.

Qu’une opposition qui n’est pas revêtue dee timbres judi
ciaires voulus par la loi est nulle et sera rejetée sur motion. 
—Loranger, J., 28 mai 1889, Lacaille vs Boucher.

V, 8. C. 64.
26
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93. Substitution of attorney. — Qu’aucune substitution 
d avocat ne peut avoir lieu dans une cause sans la permis
sion du tribunal ou d’un juge en vacance.

Qu’une procédure présentée par un avocat qui aurait été 
substitué à un autre sans la permission du tribunal ou du 
Juge en vacance, ne sera pas reçue.—Torrance, J., 28 juin 
1885, Ross vs Kerby. VI, S. C. 101.

94. Summary causes.—Que les causes de la Cour Supé
rieure, intentées sous “ l’aute concernant la procédure quant 
à certaines matières commerciales et autres requérant célé
rité ” appelées communément “ causes sommaires ” n’ont pas 
de préséance devant la Cour de Révision. — Taschereau, 
Wurtelb, Tait, JJ., 19 déc. 1888, McIntyre vs Armstrong

IV, S. C. 251.
Qu’une action en recouvrement du montant d’une obliga

tion hypothécaire n’est pas une cause sommaire, sous l’ar
ticle 387 du Code de Procédure Civile. — Wurtelb, J., 22 
mai 1890, Delorme vs Smart. VI, 8 C. 240.

That by art. 897a C. C. P., as amended by section 2 of 53 
Viet. ch. 01, a notice of five clear days to the adverse party 
is required of an inscription for proof and for hearing im
mediately after proof in contested cases, in summary mat
ters.—Wurtklk, J., 13 march 1891, Conroy vs Mount.

VII, S. C. 143.
Que dans lus causes sommaires où la loi exige un avis de 

cinq jours de l’inscription pour preuve et audition en même 
temps, l’inscription elle-même doit être produite au greffe 
au moins cinq jours avant le jour fixé pour l’audition de la 
cause.—Jetté, J., 4 juin 1891, Bleau vs Brissette.

VII, S. C. 206.
95. Summons__Que dans une action de la Cour Supé

rieure, de $100 à $200, le délai d’assignation est de dix 
jours, sinon l’action peut être renvoyée sur exception à la 
forme sans à se pourvoir. — Mathieu, J., 20 avril 1887, 
Bruchési vs Denis. III, 8. C. 92.

That leave to serve a writ of summons in Ontario under 
Art. 69 C. C. P. is sufficient if annexed to the writ on a
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separate sheet, without being endorsed in writing upon the 
writ. — Johnson, Rainville, Jetté, JJ., SO dec. 1880, Kil- 
bum vs Ward. Ill, 8. C. 176,

A writ of summons was issued in the district of Saint 
Francis, and directed to any bailiff of that district. The 
writ was served personally upon the defendant in the dis
trict of Beauoe by a bailiff appointed for the district of 
Beauce.

That a Superior Court writ cannot he validly served by 
any other than one of the bailiffs to whom it is directed ; 
and that the writ in question having been directed to any 
bailiff of the district of Saint Francis, the service of such 
writ by a bailiff of the district of Beauce, was null and 
void.

That the plaintiffs having obtained judgment by default, 
under art. 89 C. V. C., defendants had properly proceeded 
against said judgment, and all other proceeding subsequent 
to the issue of the writ, by an opposition styled an opposi
tion afin d’annuler, and that defendants were entitled, by 
means of such opposition, to have the said judgment and 
other proceedings set aside on account of the nullity of the 
service

That in such case, neither the opposition, nor the affidavit 
accompanying the same need comply with the provisions of 
46 Viet. c. 26 s. 4, the said statute applying only to suits 
in which the defendants have been validly served.

That the opposition need not be accompanied with the 
deposit required with an exception to the form. — Jmi, 
Taschbbeau, Mathieu, JJ, 30 June 1887, E. T. Bank vs 
Wright. ni, 8. C. 206.

Citations.—Jubinville vs li. of It. N. A. 18 L- C../. 237 — Reeves v. Areham- 
l-aull, 16 L. C. J. 83—KellonJ k A'esd, 18 /. C J 309.

Qu’uu bref doit être exécuté par l’huissier auquel il est 
adressé ; qu’ai nsi un bref adressé à aucun des huissiers du 
district de Joleitte, ne peut être exécuté par un huissier du 
district de Montréal, à Joliette, district de Joliette. — Ma
thieu, J., 29 mai 1890, Lajorce vs Landry. VI, 8. C. 342.

Que dans un quo warranto le défendeur, étant désigné 
comme “ conseiller de la municipalité de.......... ” sans que
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son domicile ou eu résidence fût autrement indiqué, cette 
description est suffisante.

Que lorsque l’ordre du juge ordonne au défendeur de com
paraître devant un juge de la Cour Supérieure et que le bref 
commande de comparaître devant la (Jour Supérieure, cette 
irrégularité, n’est pas assez matérielle pour faire annuler le 
bref.—Davidson, J., 6 juin 1890, Gaudry vs Martel.

VI, S. C 207.

That in an action under 887, 888 C. C. P. for rescission 
of a lease or for ejectment, tu which the plaintiff joins as an 
accessory a demand for balance of rent and an attachment 
for rent, the service must be made in the usual manner by 
serving a copy of the declaration with the writ, art. 804 
and 874 C. C. P. not being applicable in such case.—Wur- 
tele, J., 20 may 1890, Maguire vs Watkins.

VI, 8. C. 135.

Dans une cause non sommaire, qu’il suffit que le bref de 
sommation ordonne au défendeur de comparaître à jour fixe, 
et qu’il n’est pas nécessaire que le bref contienne les mots 
“ou le jour juridique suivant” l'article 88 du Code de Pro
cédure Civile étant une autorisation suffisante.—Mathieu, 
J., 16 nov. 1890, Dessaules vs Stanley. VII, 8. C. 163.

96. Taxation of costs—Notice to adverse party—Execution 
for part of debt —That the practice under the ordinance of 
1667, tit 38 requiring notice to the adverse party of taxa
tion of costs, was not affected by the passing of 20 Viet. c. 
44, 90 (C. 8. L. C. c. 88, s. 161) reproduced in art. 479 C. C. 
P. and such notice is still required.

That an execution must be issued for the whole debt due 
under the judgment, and when it is illegaly issued for part, 
it is bad for the whole : and no where an execution issued 
for debt, interest and costs, and it appeared that the costs 
had not been legally taxed, the execution was annuled on 
opposition afin d'annuler.—Johnson, Taschereau, Wurtelb, 
JJ., 29 dec. 1888, Scott vs McCaffrey. V, 8. C. 202.

Citations.—Lewi» v. McQinUy, ti Q L. R. 61 —AmUt v. Astelin, 16 L. C. R. 
272 —Isingevin v. Merlin, 3 R. L. 447.
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97. Tender with special answer —Que «les offres réelles
suivies «le consignation, faites avec une réponse spéciale à 
un plaidoyer, n'ont aucun effet et ne peuvent être prises en 
considération par la Cour, lorsque cette réponse spéciale a 
été renvoyée sur réplique en droit.—Cimon, J. 8 avril 1885, 
Brosseau vs Brosseau. I, 8. C. 307.

98. Tierce opposition —Saisie arrêt—That a tierce opposi
tion unless accompanied by an order of a Court or Judge, 
does not suspend the execution of a judgment, and that a 
tiers saisi, paying in good faith that amount of the final 
judgment, will be discharged notwithstanding the prior 
service upon him of a tierce opposition, without order of 
suspension.—Cimon, J., 18 jar. 1887, Mullen rs Pearl.

in, 8. C. S3.

99. Union of causes—Transmission of record to another
district_That the Superior Court sitting in one district has
no authority to order that the record of a cause pending in 
such district be transmitted to another district, to be joined 
to the record of a cause therein pending—Wurtble, J., 6 
APRIL 1891, Chemin de Fer Baie dee Chaleurs rs MacFarlane.

VII, 8. C. 373.
ÎOO. Venditioni exponas. — Qu'un bref de venditioni ex

ponas émané sans l’autorisation préalable de la Cour ou du 
juge est nul.—Jbtté, J., 6 juin 1887, Trust and Loan vs 
Monbleau. HI, S. C. 136.

ÎOI. Writ of prohibition__Qu’il y a ouverture à l’émana
tion d'un bref de prohibition aussitôt après la signification de 
l’action et avant de plaider, lorsqu’à la face même des pro
cédures, il y a défaut absolu de juridiction, quoique en gé
néral le principe soit que le bref de prohibition ne peut être 
pris sans avoir au préalable opposé devant la Cour à laquelle 
on objecte son défaut de juridiction.—U ill, J., 20 dec. 1888, 
Gaumond os Cour du Magistrat Montrial. IV, 8. C. 444.

PROCÈS VERBAL

See MUNICIPAL LAW.
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PROHIBITION, WRIT OP

1. Circuit Court—Jurisdiction —That a writ of prohibition 
will not lie to the Circuit Court, it not being a Court of in
ferior jurisdiction, within the meaning of art. 1031 C C. P.

That the Circuit Court, having jurisdiction under R. S. Q. 
6218 (4) to hear appeals from decisions of local municipal 
councils, respecting valuation rolls, there was not excess of 
jurisdiction in the circumstances.—Gut, 21 nov. 1889, Cor
poration Ste-Geneniivt us Cour de Circuit. V, 8. C. 417.

Citations—Boileau rt Corporation Ste. Geneviève, 13 L. N. 26.

(Affirming the judgment of Gill J., M. L. R. 5 8. C. 417.) 
Where there has been no plea to the jurisdiction and no 
demand has been made for a writ o( prohibition while the 
case was pending before the Court which rendered the judg
ment complained of, the Superior Court, or a judge thereof, 
has discretionary power to grant or refuse a writ of prohi
bition to prevent the execution of the judgment ; and a 
Court of Appeal will not interfere with the exercise of this 
discretion unless the absence of jurisdiction be apparent on 
the face of the proceedings.—Corporation Ste-Geneviète us 
Cour de Circuit. VI, Q. B. 461.

2. Defect of jurisdiction —The appellants cause a writ of 
prohibition to be issued out of the Superior Court enjoign- 
ing the Court of Special Sessions of the Peace from further 
proceeding with a summons and complaint issued by M. C. 
Desnoyers, Police Magistrate, against the appellant Ryan, 
upon the complaint of respondent, inspector of Licenses, 
charging Ryan with having sold intoxicating liquors with
out a license.

Ryan was a drayman employed to deliver and sell beer 
by Molson & Bros, the other appellants, who were duly, 
licensed as brewers under the Dominion Inland Revenue 
Act. 1880, 48 Viot. ch. 19

(Overruling the decision of Loranger, J. M. L. R. 1 S. C. 
264). That a writ of prohibition lies to bring up before the 
Superior Court a defect of jurisdiction of the justices of the 
Peace, which is only apparent on proof being made of the 
allegations of the plea containing matter showing such want
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of jurisdiction e. g. that the party prosecuted is the mere 
agent of a person not open to prosecution.—Dorion, Monk, 
Ramsay, Tessier, Cross, JJ., 27 nov. 1886, Molson el al k 
Cambe Esqunl. (Affirmed by Supreme Court 15 S. C. R. 
258). II, Q. B. 381.

Oitatiomh.—Sfi'tnt * Qa-ta, 1 S. C. R 70— CW A Pma.lù, 1 Dtc. C à ap 
374—Audet o. Ilogon, 10 Q. L. R.—Hodge v. The Queen, 8 L S. 18—Anger» t>. 
The Queen In». Co. 410—Lamie v. The Ponder Co., M. L. R. 1 Q B. 460—R-»»ell 
k The Queen, 6 L. N. 234—Suite t Three River», 5 L. N. 330—Colonial Building 
and In rest. A»» k The Attomeg Ornerai, 7 L. N. 10—Bennett k Pharmaceutical 
A»», of Quebec. 1 Dec. Cour v. ap. 336—Cartwright 414.

3. Evidence. - Que la Cour du Recorder de la cité de 
Montréal à juridiction sur les matières et offenses consistant 
5 tenir une maison malfamée et une maison de désordre 
dans la cité de Montréal.

Qu’un bref de prohibition peut émaner avant conviction.
Que la preuve testimoniale peut être légalement faite sur 

un bref de prohibition émané avant la conviction.—Tasche
reau, .!.. 81 mars 1887, McKeown ns Cour du Recorder.

Ill, 8. C. 54.
('itations —Simard v. Montmorency, 4 Q. L. II. 208—Bergeron v. Rouleau, 23 

L. C. J. 179—Poulin v» Quebec, 0 S. C. R. 18fi—Hangel r» Cote', 11 L. C- R 47'.t 
—High § 803—Hingelon v. MrKenty, 12 L. C. J 25—2 Tatrherrau,./., 59—Ex 
parte Garner, » L. C. L../. 59— Walker r» La Cité, 4 L. N. 215 —Exporte Le/ebvre, 
7 L. H. 258—Bin in v» Granby, 5 R. L. 186—Beaudry r» Recorder, 5 R. L. 223— 
Barrette v» Montreal, 11 R L 500—Audet r. Doyon, 102 /,. R. 20—Mayor of 
Sore! Armttrong, 20 !.. C. J. 171 — Bergeron v» Rouleau, 23 L. C. J. 179—Ex 
parte. Cherrjer, 6 L. N. 343—Ex parte Cherel, 4 L. N. 303—Roncoe, Criminal Evi
dence,,p. 796—High, 762, 661, 772

PROMISE OF SALE 
See MUNICIPAL LAW—SALE.

PROMISSORY NOTE

1.—Action on “ bon Consideration.
II.—Alimentary debt—Execution op judgment on note— 

Pleading—Answer to contestation.
III.—Consideration.
IV —Endorser—Agreement between the parties.
V.—Evidence.

VI.—Fraud and want of consideration—Holder in good 
faith.
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VII.—Given by wipe for debt of husband—Absolute nul
lity—Bank DISCOUNTING NOTE IN GOOD FAITH.

VIII.—Illegal consideration.
IX —Loss of—Negotiable instrument filed as exhibit.
X.—Mutual Insurance Company-Note signed by presi

dent in settlement of valid claim against com
pany.

XI.—Note given as collateral security—Mutilation.
XII.—Note given to creditor to induce him to sign agree

ment of composition—Illegal consideration.
XIII. —Protest Delay.
XIV. —Signature in blank—Responsibility of the maker.
XV.—Signature obtained by fraud.

XVI. -Transfer without endorsement.
XVII. —When note matures—Demand of payment—Presen

TATI ON.

See BILS AND NOTES—CHEQUE—ELECTION LAW- 
EVIDENCE — INSOLVENT ESTATE — IMPUTA 
TION OF PAYMENTS — JURISDICTION — PRES 
CRIPTION—WARRANTY.

1. Action on “ bon Consideration.—Held : — Where a 
bon made to represent the value of a share in a business, 
purchased by the plaintiff, was endorsed and transferred to 
the plaintiff by the vendor, that plaintiff could not sue the 
vendor on the bon, while at the same time he retained the 
share acquired by him in the business, which was repre
sented by the bon.—Dorion, Monk, Ramsay, Tessier, Cross, 
JJ., 20 nov. 1886, Cridiford k Bulmer. IV, Q. B. 293.

2. Alimentary debt — Execution of judgment on note — 
Pleading—Answer to contestation.—Where, in execution of 
a judgment obtained for the amount of a promissory note 
an alimentary allowance payable to the defendant is seized 
by garnishment, and the defendant contests the seizure on 
the ground that an alimentary allowance is not seizable, 
the plaintiff may, by his answer, plead that the considera
tion for the note was an alimentary debt, and that the claim 
was within the exception of C. C. P. 658 ; but that plain
tiff in this case had failed to prove the truth of the an
swer.—Tait, J., 30 april 1887, Downie vs Francis.

Ill, S. C. 371.



PROMISSORY NOTE 395

3. Consideration__That in the absence of legislature
enactments prohibiting the same, and in default of au 
Insolvent Act, whereby the majority of the creditors would 
bind the remainder to the conditions of a composition and 
discharge, nothing invalidates, as between the debtor and 
his creditor, an agreement by which the debtor undertakes 
to pay such creditor more than the amount of said compo
sition and discharge, anil a promissory note given to cover 
such excess is valid.—Gill, J., 7 nov. 1890, Racine vs 
Champmz. VI, 8. C. 478.

Que la remise par concordat de partie d’une créance tout 
en affranchissant le débiteur de l’obligation civile, laisse 
néanmoins subsister l’obligation naturelle, pour la partie 
ainsi remise, et que cette dette naturelle peut ensuite être la 
cause et considération valable d’une nouvelle obligation ci
vile consentie par le débiteur.—,1 ettè, J., 22 déc. 1890, 
Lockerby vs O’Hara. VII, 8. C. 35.

4. Endorser—Agreement between the parti is- Evidence.—
In an action between parties to a promissory note, that the 
true intention and agreement of the parties should be car
ried into effect, the facts and circumstances at the time of 
the transaction may be established by parol evidence, and it 
may be shown that an endorser, whose name appears below 
that of the payee really endorsed before the latter, as surety 
for the maker to the payee, although the name of the 
payee appears on the note as the first endorser.—Torrance, 
J., 24 nov. 1880, Deschamps vs Leger. Ill, 8. C. 1.

Citations. — Scott vs Turnbull, 6 Z. N. 397

5. Evidence —In a suit founded on promissory notes or 
bills of exchange, in the investigation of facts recourse must 
he had to the laws of England in force on 30th may 1849 
(C C. 2341).

According to the laws of England parol evidence is ad
missible to establish the real relationship of the parties to a 
bill of exchange or promissory note and the circumstances 
under which it was endorsed.—Wurtele, J., 26 march 
1891, Northfield vs Lawrance. VII, 8. C. 148.

Citations.—Story, on Promissory Hole», So 479—Chalmers, on Bills of Ex
change, p. 20fi—MacDonald & Whitfield, 8 Ap. Cases, P. C. 733.
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6. Fraud and want of consideration—Holder in good faith. 
—That where a promissory note, has been obtained by 
fraud, and without any consideration received by the maker 
thereof such note is absolutely void, and a third party 
who has become the holder in good faith, is not entitled to 
recover the amount thereof from the maker. Moreover, in 
the present case, the note being received as collateral secu
rity, the holder was not entitled to recover without proof 
that his claims against the endorser was still in existence.— 
dbLorimibr, J., 8 march 1890, Banque Jacques Cartier vs 
Leblanc. (Reversed in appeal 1 R. O. Q. B. 128).

VI, 8. C. 217.
Citations—Dumas & Baxter, 14 R. L. 496.

7. Given by wife for debt of husband—Absolute nullity—
Bank discounting note in good faith.,—That a promissory 
note made by a married woman, separated as to property, 
in favor of a creditor of her husband, in payment of a debt 
of her husband, is absolutely null ; and no action can be 
maintained thereon by a Bank which has discounted the 
same in good faith before maturity, in ignorance of the 
cause ol nullity.—Wurtblb, J., 4 fbb. 1891, Banque Natio
nale vs Gay. VII, 8. C. 144.

8. Illegal consideration—That a note given by an insol
vent, or by a third person, to induce the payee to consent to 
the insolvent’s discharge, or to sign a deed of composition, 
is null and void ; and where money is paid for the same 
purpose, it may be recovered from the creditor receiving it. 
The fact that the maker of the note is the insolvent’s father 
does not constitute a valid consideration for such a note ; for 
a benefit to another is a good consideration only where the 
benefit can be had lawfully.—Johnson, J., 18 nov. 1887, Le- 
claire vs Casgrain. Ill, 8. 0. 355.

Citations.—Prévost v. Peckle, 14 L.C. J. 220—Decelles v. Bertrand, 21 L. C. 
J. 291.

That there is no right of action for the recovery of the 
amount of a promissery note given by the proprietor office, 
what is commonly termed a “ bucket shop ” to a customer 
in settlement of speculative transactions between them, i. e. 
speculations on the rise and fall of prices of goods in stooks,
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without delivery of the things bought and sold. — Loranoer, 
J., 19 per 1889, Dalgish vs Bond. VII, 8. C. 400,

9. Loss of Negotiable instrument filed as exhibit.—Where 
the bill of exchange on which the action was based, by the 
plaintiff, as exhibit, disappeared from the protonotary a office, 
the plaintiff" was entitled to judgment for the amount, not
withstanding the loss of the instrument, on giving security 
to the parties liable, as provided by C. C. 2316.—Dorion, 
Cross, Church, Bossé, JJ., 21 dec. 1888, Lewis it Waters.

IV, Q. B. 3S7.
lO* Mutual Insurance Company—Note signed by president 

in settlement of valid claim against company.—The by-laws 
of a mutual insurance company gave the president the man
agement of its concern and funds, with power to act in his 
own discretion and judgment in the absence of specific direc
tors ; and it was also hie duty to sign all notes authorized 
by the Board or by virtue of the by-laws. The president 
was both president and treasurer and was also acting as 
secretary.

That the plaintiff, who was the transferee tor value given 
before maturity of a note signed in behalf of the company 
by the president as president and treasurer and given to 
the payee in settlement of valid claim against the company 
was entitled to recover the amount of said note from the 
company.—Taschereau, Mathieu, Davidson, JJ., 5 now 
1887, Jones vs E. T. Mutual Ins. Co. Ill, S. C. 413.

11. Note given as collateral security—Mutilation.—Where 
the appellant gave hie promissory note to respondent as 
collateral security for a hypothecary debt due by his (ap
pellant’s) father, and on the same piece of paper wrote a 
letter stating that the note was so given as collateral, upon 
condition that respondent should delay proceedings on the 
mortgige until the note was due, that the respondent was 
entitled to sue the appellant on the note when due, without 
putting the principal debtor en demeure ; and the appellant 
not having demanded that the principal debtor be discussed, 
or proved that the mortgage was paid, was rightly held 
liable for the amount of such note.
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The severance of the note from the letter written above 
it, was not a mutilation that could affect the validity of the 
instrument.—Tessier, Cross, Baby, Bossé, Doherty, J.T., 19 
June 1890, Palliser & Lyndsay. VI, Q. B. 311.

12. Note given to creditor to induce him to sign agreement
of composition—Illegal consideration. —That a promissory 
note given by an insolvent to a creditor, to induce the cre
ditor to sign an agreement of composition, is null and void ; 
and no action can be maintained thereon by a person to 
whom the note ie transferred after maturity—Wurtblb, J., 
13 march 1890, Qervais vs Dubi. VI, 8. C. 91.

13. Protest—Delay.—Qu’un notaire qui est un des endos
seurs sur un billet promissoire n’a pas le droit d’instrumen
ter comme notaire, pour protester le billet, quand même 
étant porteur de ce billet, il aurait effacé son nom et l'aurait 
transporté à un prête-nom à la réquisition duquel se ferait 
le dit protêt ; un pareil protêt est nul, et les endosseurs sont 
déchargés.

Qu’en loi, un endosseur porteur d’un billet, qui accorde 
du délai au faiseur, sans le consentement des autres endos
seurs, perd son recours contre ces endosseurs, lesquels se 
trouvent déchargés.—Ouimet, J., 80 mai 1890, Pelletier vs 
Brosseau. VI, 8. C. 331.

Citations.—Story, on Promissory Notts, p. 416, No. 314—C. C. 2328—2 Ste
phens Dig. vo Bill» </ Exchange, § 86—Lemay A Boissinot, 10 Q. L. R. 90—Biron 
». Brossard, M. L. R. 2 S. C 105—Layueux v. Joncat, 13 Q. L. R. 268—Smith v. 
Parteous, B L. C. J 116—Bourassa vs Roy, 9 R. L. 553—Desrosiers v. Ouérinf 
21 L. C. J. 96—St. vlulifi v» Fortin, 3 R. de L. 293.

14. Signature in blank—Responsibility of the maker—
Qu’une personne qui donne à une autre personne uu billet 
signé en blanc, avec l’entente que cette dernière le remplira 
pour une somme déterminé est responsable vis-à-vis du tiers, 
du plein montant qui apparaît à la face du billet, quand 
même il serait plus élevé que celui convenu ; le signataire 
du billet ne fait alors que subir les conséquences de sa pro
pre néglifience.—Paonuklo, J., 9 ooi. 1889, Bank of N. S. 
vs Lepage. VI, S. C. 321.

15. Signature obtained by fraud.—Where the defendant’s 
signature to a promissory note was obtained by fraud under
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circumstances which, in the opinion of the Court, was 
matter of public notoriety at the time the note was trans
ferred to B. (for whom the plaintiff was prête-nom) that it 
was incumbent on the plaintiff to prove that B. gave consi
deration for the note. — Dorion, Tessier, Cross, Baby, JJ., 
22 fev. 1887, Exchange Bank A Carle. Ill, Q. B. 61.

16. Transfer without endorsement.—Where it is shown 
by the evidence that the endorsers of a promissory note be
came warrantors of the maker, before “ the Bills of Exchange 
Act, 1890," absence of protest did not relieve them from 
liability."

The holder of a promissory note payable to order has an 
action against the person who transferred the note to him, 
and who accidentally omitted to endorse it to compel him 
to do so ; but in a suit on a note by the holder against the 
maker, transferor, legal proof of the transfer is sufficient and 
a judgment ordering the transferor to endorse the note would 
be superfluous. — Wvp.tele. J., 23 march 1891, Coutu vs 
Rafferty. VII, 8. C. 146.

Where a note of a third party is transferred for valuable 
security, being given in payment of goods purchased, and 
the note is not endorsed by the transferor, a warranty is 
implied that the maker is not insolvent to the knowledge 
of the transferor.

If it be proved that the maker of the note was insolvent 
to the knowledge of the transferor, the party who received 
it is entitled to offer it back and claim the amount from the 
transferor, without asking for the rescission of the contract 
in toto. „

Art. 1580 C. C. does not apply to such a case, and there 
being no time fixed by law for offering back such note, it 
is in the discretion of the Court to determine whether there 
was laches, and whether the transferor was prejudiced by 
the delay.—Dorion, Monk, Taschereau, Ramsay, Sanborn, 
JJ., 17 jünb 1875, Lewis k Jefferey. VII, Q. B. 141.

Citations.—Clough r. North- Western R. Co., L. R. 7 Ezeh. 26—Morrison v. 
Universal Ins. Co., L. R. 8 Ezeh.
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17. When note matures — Demand of payment — Presenta
tion—Que pour un billet promieaoire fait à quinze jours de 
vue, le délai de paiement ne commence à courir qu'au jour 
de la présentation du billet.

Qu’une demande de paiement seule ne suffit pas, qu’il faut 
qu’elle soit accompagnée de la présentation du billet.—Lo- 
ranger, J , 30 mai 1888, Cousineau va Ltcours.

Citations—Smallwood i). AUaire, 21 L. C. J. 106—Mallette A Uudon, 21 L. 
C. J. 199—Marcotte k Batardeau, 6 Q. L. R- 296 — Slry Promieeoirce Noter, p. 
278, No. 267, et pp. 281 et 292—Chitty, on Bille ch. 9 p. 373.

PROPER
See HUSBAND AND WIFE.

PROPRIETOR

See LESSOR AND LESSEE

PROPRIETORS PAR INDIVIS

See LESSOR AND LESSEE

PROTHONOTARY

That the summary jurisdiction ol the courts over the offi 
cers of justice is exercised only when an officer is guilty of 
contempt or wilful neglect of duty.

That where a record disappears, or is lost, without any 
evidence of wilful neglect against the prothonotary, the 
latter is not punishable for contempt, the proper remedy of 
the party aggrieved by such lost being an action of dama 
ges»—Wvrtelb, 19 JUNE 1890, Bossière va Bickerdike.

VI, S. C. 186
See PROCEDURE.

PROVINCIAL JURISDICTION 

See CONSTITUTIONAL LAW

PROXIES
See CORPORATION
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PROXIMATE CAUSE 
See INSURANCE—RESPONSIBILITY.

PUBLIC DOCUMENT 
See REGISTRAR-EVIDENCE

PUBLIC MEETINGS 
See LIBEL AND SLANDER.

PUBLIC OFFICER

Qu’un officier public n’a droit à un avie d'action d’un 
mois que lorsqu’il est poursuivi à raison d’un acte fait par 
lui dans l’exercice de ses fonction», et non à cause de l’omis
sion de remplir un devoir que la loi lui imposait.

Que le défaut de tel avis ne peut faire la matière d’une 
défense eu droit, mais doit être plaidé au mérite, afin d'é
tablir la bonne ou mauvaise foi de l’officier public dans 
l’exercice de ses fonctions. — Taschereau, J., 5 mars 1885, 
Jodoin es Archambault. I, 8. C. 323.

(Affirming the decision of Taschereau, J. M. L. R. 1 8. 
C. 828). A public officer is not entitled to notice of action 
under C. C. P. 22 where the action is for a penalty for fail
ing or omitting to do what the law requires him to do.— 
Dorion, Monk, Ramsat, Tessier, Cross, JJ., 28 nov. 1886, 
Jodoin & Archambault. in, Q. B. 1.

See PROCEDURE.
PUBLIC ROAD

See ROAD.
PUBLIC STREET 

See MONTREAL.

QUALIFICATION OF COUNCILOR 
See MUNICIPAL LAW.

QUANTUM MERUIT

That the Court, in taxing the remuneration of a liquidator 
to an insolvent company, will take into consideration the
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nature of the services rendered ; and where it appeared that 
the services for the most part were such as might have been 
performed by any ordinary competent book keeper, it was 
held that $7.00 per day was an adequate remuneration.— 
Dorion, Tbssibr, Cross, Bossé, Doherty, JJ., 27 nov. 1888, 
Plender & Fitzgerald. V, Q. B. 446.

See APPEAL — ARBITRATION — PRINCIPAL AND 
AGENT.

QUI TAM ACTION 
See ACTION—PENAL ACTION.

QUO WARRANTO
See PROCEDURE — USURPATION OF CORPORATE 

OFFICE.

RAILWAY-RAILWAY ACT—RAILWAY 
COMPANY

I.—Accident caused by the breaking of a rail.
II.—Animal straying on the track—Responsibility of 

railway company—Cattle guards.
III. —Appointment of arbitrator—Authority of Court.
IV. —Award of arbitrator—Prolongation of delay for

making award.
V. -Bill of lading—Condition—Goods transferred to

another company-
VI. —Carrier.

VII.—CONDITION ON TICKET.
VIII.—CONSOLIDATkD RAILWAY ACT, 1897—EXPROPRIATION— 

Interest.
IX—Damages.
X.—Delay in transporting goods.

XI.—Execution—Seizure of part.
XII.—Expropriation.

XIII. —Farm crossings—Damages.
XIV. —GATES AT FARM CROSSINGS.
XV.—Highway crossings—Negligence—Verdict against

EVIDENCE—New TRIAL
XVI.—Jurisdiction of Railway committee—Complaint of

EXPRESS COMPANY AGAINST RAILWAY COMPANY—MAN- 
DAMU8.

XVII.—Lands necessary for construction.
XVIII.—Loss of baggage—Measure of damages—Costs. 

XIX.—Lumber placed without permission on property 
of railway company—Destruction of.
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XX — PaSSANGER JVMPIN3 FROM TRAIN IN MOTION.
XXI.—Payment of award.

XXII.—Person injured on track.
XXIII.—Possession.
XXIV.—Prescription.
XXV —Railway bridge and railway track—Injunction- 

Extension OF TOWN LIMITS TO MIDDLE OF NAVIGA
BLE RIVER.

XXVI —Resignation of arbitrator.
XXVII —Responsibility for damages caused by sparks 

XXVIII —Responsibility-Imprudence of passengers.
XXIX.—Risk incidental to employment—Release and dis

charge.
See ARBITRATION—CARRIER — PLEADING — PRIVI

LEGES AND HYPOTHECS — PROCEDURE — 
PLEDGE.

1. Accident caused by the breaking of rail.— Que de la 
même manière une compagnie de chemin de fer est responsa
ble envers les voyageurs sur la ligne, des dommages à eu x cau
sés par suite d’un déraillement causé par la rupture d’un 
rail de sa voie, même s’il est prouvé que ce rail était d’une 
bonne qualité, avait subi les épreuves nécessaires et que 
cette rupture n’est due qu’à un changement subit de tem
pérature.—Mathieu, J., 12 mars 1886, Chalifoux vs C. P. 
R Co. II, S. C. 171.

(Cross, J. dise ) Que lorsqu'un accident sur un chemin 
de fer est arrivé par la suite de la rupture d’un rail, c’est à 
la compagnie à prouver que cette rupture est due à un cas 
de force majeure et sans sa faute, autrement il y aura pré
somption de négligence et elle sera responsable des dom
mages qui en sont résultés.—Dorion, Tessier, Cross, Baby, 
JJ., 24 sept. 1887, C. P. R. & Chalifoux. Ill, Q. B. 334.

3. Animal straying on the track—Responsibility of railway
company—Cattle guards_That when the employees in charge
of the trains of a railway company discover animals upon 
the track, they are bound to exercise proper care and pru
dence to prevent injury to them, and a mere slackening of 
speed will not be considered sufficient to relieve them from 
responsibility.

That no requisition or writing was necessary to put de
fendants in default for non compliance with Consolidated 

27
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Railway Act 1879, sec. 16, as amended by 46 Viet., cap. 24 
sec. 9.

That a railway company is liable for animals and cattle 
killed or injured by getting on the track of the railway in 
consequence of the absence of cattle guards, without re
ference to whether such animals were, as between their 
owners and the public, lawfully, on the highway.—Dorion, 
Tessier, Cross, Baby, Doherty, JJ., 22 sept. 1888, P. P. 7, 
B. Co. A Brady. IV, Q. B 346.

Citations.—Jasmin vs C P. li, 6 L. N. 163—Rout vs. G. T. /?., 14 L. C. R- 
146—Redfielit, on Railway, p. 464.

3. Appointment of arbitrator — Authority of Court. -That
under the railway act, a judge of the Superior Court lias 
no power to appoint an arbitrator for either of the parties, 
or to replace an arbitrator who haa resigned.—Jstt8, J., 10 
jtly 1888, 0 & Q. R. Co. & Latour. IV, S. C. 84.

4. Award of arbitrators —Prolongation of delay for making
award__Under the Railway Act of 1879, 42 Viet ch. 9,
that where the arbitrators appointed to fix the compensa
tion for a property, adjourned to a day subsequent to that 
originally fixed for making the award, without stating in 
their minutes that such adjournment was for the purpose of 
making an award, and at their subsequent meeting the three 
arbitrators and counsel for the parties were present, and no 
objection was made to the irregularity of the meeting such 
absence of objection constituted a tacit ratification of the 
proceedings up to that time.

That an adjournment to enable one of the arbitrators to 
visit the property without any date being fixed for the next 
meeting, did not terminate the arbitration ; and that an 
award made on a subsequent day, the three arbitrators being 
present, was a valid award.

That a notarial award is not necessary in the case of an 
arbitration under the Railway Act of 1879 ; that the enter
ing of the amount awarded in the minutes constituted the 
actual award ; and the fact that on a subsequent day the 
award was made out in notarial form and signed by two of 
the arbitrators, the other arbitrator not being present, did
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not invalidate the award as previously made and entered 
in the minutes.—Cross, Baby, Bossé, Doiikrty, Cimom, JJ., 
25 jonr 1891, 0. & Q R. Co. & Curé Ste. Anne.

VII, Q. B. HO.
Citations.—North-Shore R. Co. A BtmM, Il <j. L U. 241—lll.in.httt* k 

Chur and, 4 !.. C J 8—Broun A Smith, fi /.. C- J. 112—Carre A Chauveau, Ques
tion 3282, 3384 his—Holland A Cassid,,. M. L. R. 2 Q B. 238—Oakes A City of 
Halifax, 4 S.C. R 640—A E. R. Co A f Juevrtmanl, 15 R. L. 258—Ci» Chemin de 
Fer lu Hard A Hôpital Sacré-Cœur, ift R. L. 59'.'— Mills A A A M. W Ry. Co., 
M. L R. 4 aS. C. Soi.

5. Bill of lading —Condition Goods transferred to another
company. —That it is competent for a railway company 
which undertakes to carry goods over their line destined for 
a point beyond their own line, and receives the freight for 
the whole distance, to stipulate by an express condition of 
the bill of lading, that they will not be responsible for any 
loss or damage to the goods other than that which may 
occur while the goods are being carried on their line ; and 
where such condition exists and the defendants prove that 
the goods were carried safely over their line and delivered 
in good order to the connecting company, they will be re
lieved from responsibility for any damage sustained there
after—Dorion, Tessier, Cross, Bossé, Doherty, JJ., 23 
may 1890, C. P. R. & Charbonneau. VI, Q. B. 287.

Citations.—Musehamp v. /,ancaster A Preston Ry. Co ,8 M. A W. 425— 
Scot thorn v. South Stafford Railway, 22 L. J. Ex. 121 — Webber v. O Hr. Ry. Co., 
33 L. J. Ex. 170—Kent v Midland Ry. Co. L. R. 10 Q. B. 1—Torrance ». Allan, 
L. C. J. 190—Chartier vs Q. T. R , 17 L. C.J. 26—Livingstone vs (!■ T R., 21 L. 
C. J. 13— Cunningham .. G T R 14 /., C ./ Iff -Pratt t« G. T R., \ /, 
69—Robichaud ». C. P. R., 8 L. N. 314 - Dionne »« C. P. R , M. /,. R. I 5. C. 
168—Beaumont ». C. P. R , M. L. R, R S. C. 255—G. T R Co. ». McMillan, II 
8 C. R. 543.

6. Carrier.—1. Bill of lading—Condition.—That the con
dition on the back of a through bill of lading, relieving a 
railway company from responsibility as soon as the goods 
entrusted to them for carriage have been delivered to the 
next succeeding carrier at the extremity of the line of the 
railway company issuing said bill of lading, is a legal and 
reasonable condition and is binding on the shipper who either 
has, or from the circumstances is presumed to have, know
ledge thereof, and to have accepted the contract subject to
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that condition.—Jbtt6 J., 29 ocr 1889, Beaumont vt C. P. 
R. Co. V, S. C. 855.

Citations—Chartier re O T R., L. C. J. 26—Pratt re O. T. R-, 1 L. -V. 69— 
Robichaud vs C. P. R., 8 L. N. 314—Dionne vs C. P. R, M. L. R. 1 S- C. 168— 

Hutchison, on Carrier, §§ 225-7, 229, 137-8, 240-1, 265.

2. Responsibility—Person conveyed contrary to company's 
regulations—Collision—Damages.—That where a person by 
giving a tip or bribe to the conductor of a train not intended 
for the conveyance of ordinary passengers, as he had reason 
to know, induces the conductor of such train to permit him 
to travel on the train contrary to the regulations of the 
railway company, he travels at his own risks ; and if, while 
so travelling, he is injured by a collision, he is not entitled 
to be indemnified by the company for any damage to person 
or property sustained by him—Dorion, Cross, Baby, Bossé, 
JJ., 20 march 1890, C. P, R. & Johnson. VI, Q. B. Si 13.

7. Condition on ticket__Que lorsqu’une compagnie de
chemin de fer émane certains billets de passage à bon mar
ché et qu’elle met sur ces billets qu’en considération de ce 
privilège, elle ne sera pas responsable du dommage causé 
aux marchandises et effets que ceux qui se servent de ces 
billets portent avec eux, elle n’est pas responsable des échan
tillons de marchandises qu’un commis voyageur aura fait 
entrer comme son bagage qui seront perdus en route d’au
tant plus que pour ces marchandises contrôlés (checked) 
comme bagage, le passager n’avait payé aucun fret.—Gill, 
J , 31 mai 1889, Packard vs C. P. R. Co. V, S. C. 64.

8. Consolidated Railway Act, 1879 — Expropriation—In
terest—Qu’une compagnie de chemin de fer qui prend pos
session d’un terrain durant les procédés de l'expropriation, 
doit au propriétaire les intérêts sur le prix qui lui sera ad
jugé par l’arbitrage à dater du moment qu'il aura été dépos
sédé de son terrain.—Mathieu, J., 17 nov. 1885, A. & N. 
W. R. vs Prud'homme. II, 8. C. 21.

9. Damages. —1. Sustained by reason of railway—Limita
tion of action.—That injury sustained by a workman em
ployed in the construction of a railway, while being moved 
on a gravel train, is injury sustained “ by reason of the rail-
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way ” and the action for indemnity ie prescribed by six 
months under 42 Viet. c. 9, s. 27, 2 R. 8. (Can.) ch. 109, s. 
27.—Johnson, J, 17 oct. 1888, Marcheterre vs 0 It Q. R. Co.

IV, 8. C. 397.
Citations.—Manhall »« O. T R, I L. C J. <: -Boucher pille m G. T R., I L> 

C.J. 179.

2. Caused by sparks from locomotive—Responsibility of 
company—Prescription—Joint action by insurer and owner 
of buildings destroyed.—That a railway company is respon
sible for damages caused by sparks from its locomotive, 
notwithstanding the fact that the company has complied 
with all the requirements of the law and has used the most 
approved appliances to prevent the escape of sparks.— Do- 
rion, Monk, Tessier, Cross, Baby, JJ., 20 may 1885, G. T. 

R. Co. k Meagan. I, Q. B. 364.
(Following Grand Trunk Railway Co. k Meagan M. L. 

R. 1 Q B. 364). That a railway company is responsible 
for damage caused by sparks escaping from its locomotives 
even in a case whe-e a company has complied with all the 
requirements of the law and has used the most approved 
appliances to prevent the escape of sparks.

The insurers who have paid a part of the loss, and arc 
subrogated pro tanto, and the owner of the buildings des
troyed, may sue jointly for damages for their respective 
claims.

The prescription of one year under 43, 44 Viet. (Q.) c. 24 
s. 6 applicable to claims for damages against provincial rail
ways, applies where the damages was caused by a train of a 
company under provincial control, though the train was 
running at the time on a portion of the line of a federal 
railw’ay company over which the former had running rights.

The same prescription applies though the provincial rail
way, before the accident occurred, had been transferred by 
46 Viet. (D.) c. 9 s. 27 to Dominion control.—Dorion, Tes
sier, Cross, Church, Bossé, JJ., 26 fbb. 1889, North-Shore 
R. k Me Willie. V, Q. B. 122.

Citation».— ForJyee k Keanu, 15 L. C. J. HO—Lamothe k Bi*lonnettr, 14 A*. 
L. 129—Domat, liv. 2, tit. 8jec. 4, No. 9—11 Toullier, No. 155—Dufaux k Roy, 
14 R. L. 511—Quebec Fire Jnt. Co. ft Motion, l L. C. R. 222—Lfgari vi (fueen 
Jnt. Co., 18 L. C. J. 135—Têtu vt Oarneau, I Q. L. R. 355.
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10. Delay in transporting goods.—Qu’une compagnie de
transport (voiturière) est responsable des dommages qu’elle 
cause par le fait qu’elle ne transporte pas dans un délai 
raisonnable, au lieu de leur destination, les choses à elle 
confiées.—Papineau, J., 81 mars 1887, Pontbriand vs O. 
T. R. Ill, S. C. 61.

11. Execution —Seizure of part.—That a railway cannot 
be seized and sold in part, even on a judgment by bond
holders except in accordance with the dispositions of the 
special statute, authorizing the creation of the mortgage or 
hypothec. A railway is an indivisible thing, and can only 
be sold as a whole.—Dorion, Monk, Ramsay, Cross, Baby, 
JJ., 21 sept. 1886, Stephen & Banque Hochelaga.

’ II, Q. B. 491.
Citations—Drummond vu 8. K. R. Co., 24 I. C. J. 276.

13. Expropriation —1. Award of arbitrators—Nullity of 
award.—An appeal by which the court is called upon to 
modify an award of arbitrators in an expropriation under 
the Railway Act of Canada, by either increasing or dimin
ishing the amount allowed by the arbitrators, can only be 
taken when a valid award exists.

By sect. 152 of the Railway Act, no valid award can be 
made except at a meeting of the arbitrators of which any 
absent arbitrator had two clear days’ notice or to which a 
meeting at which he was present had been adjourned — 
Wurtkle, J., 2 dec. 1890, Denis vs M. & O. R. Co.

VI, S. C. 484.

2. Expropriation.—Where land has been taken by a 
railway company without observing the formalities prescrib
ed by the Railway Acts for the expropriation of lands for 
the use of the railway, that the owner is entitled to oppose 
the Bale of such land under an execution against the rail
way company, and to claim its withdrawal from seizure by 
an opposition afin de distraire. — Doriox, Tessier, Cross, 
Baby, JJ., 19 jan. 1887, Brewster & Mongeon.

III, Q. B. 30.
Citations.—Cit Chemin de Fer Central v. Legendre, 11 Q. L. R. 106.
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8. A ward—Appeal—Proceedings of arbitrators.—Sect. 161 
of 51 Viet. (C) ch. 29, provides : “Whenever the award 
exceeds $400, any party to the arbitration may, within one 
month after receiving a written notice from any one of the 
arbitrators, or the sole arbitrator, as the case may be, of the 
making of the award, appeal therefrom upon any question 
of law or fact to a Superior Court of the province in which 
such lands are situate ; and upon the hearing of the appeal 
the Court shall, if the same is a question of fact, decide the 
same upon the evidence taken before the arbitrators, as in 
a case of original jurisdiction.” This Act was assented to on 
the 22 May, 1888. The award in question was rendered 18 
May, 1888, and served on the appellants 26th June, 1888.

That an award has the force of chose jugée between the 
parties only from the date of service thereof, and that the 
award in question having been served upon the appellants 
after the enactment of 51 Viet. ch. 29, they were entitled to 
the benefit of the appeal provided by that Act

The arbitrators having proceeded under the Act then in 
force, which did not require that the evidence should be 
taken in writing, and there being no evidence of record, the 
Court was not in a position to revise the valuation made by 
the arbitrators.

The fact that the arbitrators and the witnesses were 
sworn may be established by the declaration in the award 
itself, setting forth that they were sworn more particularly 
where no objection was made at the time by the arbitrator 
who represented the party objecting to the validity of the 
award.

The majority of the arbitrators having the right to make 
an award, the absence of the dissentient arbitrator at the 
time the award was signed before notary is not a ground of 
nullity—Loranobr, J., 80 oct. 1888, Mills & A. k N. W. 
R Co. IV, S. C 808.

4. Award—Litispendance.—Que la contestation d’une re
quête demandant à être payé du montant d’une sentence 
arbitrale à même le dépôt fait par une compagnie en expro
priation par cette dernière, n’empêche pas la compagnie de 
prendre une action en nullité de la dite sentence et d'y allé-
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guer lea mêmes moyens ; qu’il n’y a pas alors litispendance.
Que d’après l'acte refondu des chemins de fer (42 Vict c. 

9) les arbitres ont le droit de prolonger eux-mêmes le délai 
fixé pour rendre leur sentence.

Que l’on ne peut faire mettre de côté une sentence arbi
trale parce que le montant accordé serait excessif ou le résul
tat d’une appréciation fausse ou reposant sur une fausse 
base.—Taschereau J., 18 mars 1889, O. & Q. H. Co. t>s 
Curé, etc. Ste- Thérèse. V, S. C. 51.

5. Indemnity to proprietor.—The amount awarded for the 
right of way for a railway is compensation under sections 
140, 147 and 152 of the Railway Act, 51 Vict. (D) ch. 29, 
not only for the land taken by the railway, but also for the 
damage likely to be occasioned to the proprietor during the 
construction of the railway.

Railway companies have the right under paragraph (e) 
of section 90 of the Railway Act, to fell and remove trees 
which stand within six rods of the railway and the damage 
which may result from the exercise of this right forms part 
of the damages to be covered by the compensation awarded 
to the person whose land is expropriated ; and he has no 
action to recover any additional amount for the value of 
trees within this limit which may be cut down and removed 
by the railway company.—Wurtele, J., 1 sept. 1890.

VI, 8. C. 493.
6. Injunction.—That the Court not only has jurisdiction 

to interfere to restrain a company from affecting a man’s 
land by deviating from the exact limits prescribed by the 
statute which gives them authority, but is almost bound to 
interfere, and will, as a matter of course, interfere, unless 
the damage is so slight that no injury has arisen, or is likely 
to arise, or unless the injury, if any has arisen, is so small as 
to be hardly capable of being appreciated by damages, or 
unless the remedy by action of damages is adequate and suf
ficient, or is, under the circumstances of the case, the pro
per remedy, or unless the trespass is one merely of a tempo
rary nature. So where a railway company commenced 
works on the lands of a person without obtaining a warrant
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of possession under the statute HELD that it was a proper 
case for an injunction.—Torrance, J„ 4 August 1886, Evans 
vs N. W. R. Co. II, 8. C. 390.

Citations.—Kerr, on Injunction», pp. 121 et 122.

7. Interest.—That where a railway company obtained 
possession of land on making a deposit and the arbitrators 
subsequently made an award of a sum of money for the 
value of the land and “in full payment and satisfaction of 
all damages resulting from the taking and using of the said 
piece of land for the purposes of said railway ” the company 
is liable for interest on the amount of the uwaid only from 
the di te thereof, and not from the date when the company 
obtained possession of the land. It will be presumed that 
the arbitrators included in their award compensation for 
the company's occupation of the land prior to the date of 
the award.—Tait, J., 28 junk 1889, Rebum vs 0. A Q. R 
Co V, S. C. 811.

(Affirming the judgment of Tait, J, M. L. R. 5 S. C. 
211). That where a railway company obtains possession of 
laud on making a deposit, and the arbitrators subsequently 
make an award of a sum of money tor the value of the land, 
and “in full payment and satisfaction of all damages result
ing from the taking and using of the said piece of land for 
the purposes of said railway," the company is liable for in
terest on the amount of the award only from the date there
of and not from the date when the company obtained pos
session of the land. It will be presumed that the arbitrators 
included in their award compensation for the company’s 
occupation of the land prior to the date of the award.—Ho

rion, Tbssibr, Baby, Bossé, Dohbrty, JJ., 22 nov. 1890, 
Rebum vs 0 & Q. R. Co VI, Q B. 381.

Citations. - 6 Toullier, ». 269—3 Toullier, ». 276—De Peyronny à Delà marre, 
Loi» d Expropriation, p. 666, ». 684—Atlantic & N. W. R. Co. v. Prud'homme, M. 
L. R 2 S. C. 21.

8 Under Railway Act—Requirements of arbitrator’s award 
—Inadequate compensation amounting to fraud—Objection to 
arbitrators.—The Railway Act (cap. 100 R. 8. C.) only re
quires that the award in expropriation proceedings should
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state clearly the sum awarded and the property for which 
such is to be the compensation ; it does not require that the 
award should mention the person to whom the award is to 
be paid, nor what amount is to be paid for land, and what 
amount for buildings to be taken, nor what amount has 
been deducted for increased value to be given to the rem
nant of the property.

The Act in question does not require that the award 
should show on its face that a day had been fixed on or be
fore which the award had to be made, or that it was made 
within the time so fixed ; it is sufficient that it should be 
proved that as matter of fact such time was fixed and that 
the award was made within the delay.

When the arbitrators in record of their proceedings make 
a minute of the sum to be awarded as compensation, and 
agree that the award shall be in notarial from, and such 
award is afterwards drawn by a notary and signed by all 
three arbitrators, and duly served on the parties, such no
tarial award is the true award and is valid.

The party exporpriated cannot object to the arbitrator 
named by the company on the ground of his relationship to 
the surveyor whose certificate accompanies offer made by 
the company, nor on the ground of alleged inexperience, 
especially when these facts were known to the proprietors 
before the appointment of the third arbitrator.

The fact that the third arbitrator in the expropriation 
proceeding has, since the award, represented the company 
in other similar proceedings, from no legal ground of objec
tion to such third arbitrator.

When all the requirements of the law have been obser
ved, the award made by the arbitrators, or any two of them, 
is final and conclusive ; and the compensation awarded is 
entirely within the discretion of the arbitrators, in the ab
sence of fraud on their part and is not in such case subject 
to review by the courts.

Inadequacy in the sum awarded may be such as in itself 
to constitute proof of fraud on the part of the arbitrators, 
and in such a case the Court may annul and set aside such 
award by reason of such fraud ; but to justify such action
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by the Court, the sum awarded muet he bo grossly and scan
dalously inadequate ae to shock one's sense of justice which 
was not the case in thia instance the arbitrators having ac
ted in good faith and with proper discrimination.

The principle to he followed by arbitrators in making 
such an award is that the proprietor shall be left in the same 
position, financially, as he was before his property was ex
propriated, without allowing any prix d'affection ; and there
fore when, as in this case, the evidence of the proprietor s 
witnesses proves that the value of the remnant of the pro
perty, added to the sum awarded as compensation, is greater 
than the price for which the proprietors were willing to sell 
the whole property before the expropriation, the award must 
beheld to be reasonable and adequate—Wurtklk J., 22 
junk 1889, benning vs A. & N. W. ft. Co V, 8. C 136.

(Affirming the judgment of Wurtele, J, M. L. R. 5 8. C. 
136). The Railway Act (cap. 109 R. 8. C ) only requires 
that the award in arbitration proceedings should state clear
ly the sum awarded and the property for which such sum 
is to be the compensation, it does not require that the award 
should mention the person to whom the award is to be paid, 
nor what amount is to be paid for land, and what amount 
for buildings to be taken, nor what amount has been de
ducted for increased value to be given to the remnant of 
the property.

The Act in question does not require that the award 
should show on its face that a day had been fixed on or be
fore which the award had to be made or that it was made 
within the time so fixed ; it is sufficient that it should be 
proved that as a matter of fact such time was fixed, and 
that the award was made within the delay.

When the arbitrators in the record of their proceedings 
make a minute of the sum to be awarded as compensation, 
and agree that the sum shall be in notarial form, and such 
award is afterwards drawn by a notary and signed by all 
three arbitrators, and duly served on the parties, such no
tarial award is the true award and is valid.

The party expropriated cannot object to the arbitrator 
named by the company on the ground of his relationship
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to the surveyor whose certificate accompanies the offer made 
by the company, nor the ground of alleged inexperience, 
especially when these facts were known to the proprietors 
before the appointment of the third arbitrator.

The fact that the third arbitrator in the expropriation 
proceedings has since the award, represented the company 
in other similar proceedings, forms no legal ground of ob
jection to such third arbitrator.

When all the requirements of the law have been observed, 
the award made by the arbitrators, or any two of them, is 
final and conclusive; and the compensation awarded is en
tirely within the discretion of the arbitrators in the absence 
of fraud on their part, and is not in such case subject to 
review by the courts

Inadequacy in the sum awarded may be such as in itself 
to constitute proof of fraud on the part of the arbitrators 
and in such a case the court may annul and set aside such 
award by reason of such fraud ; but to justify such action 
by the Court, the sum awarded must be so grossly and scan
dalously inadequate as to shock one’s sense of justice which 
was not the case in this instance, the arbitrators having 
acted in good faith and with proper discrimination.

The principle to be followed by the arbitrators in making 
such an award is that the proprietor shall be left in the 
same position financially as he was before his property was 
expropriated, without allowing any prix d’affection ; and 
therefore, when, as in this case, the evidence of the proprie
tor’s witnesses proves that the value of the remnant of the 
property added to the sum awarded as compensation, is 
greater than the price for which the proprietors were will
ing to sell the whole property before the expropriation the 
award must be held to be reasonable and adequate —Do- 
rion, Baby, Bossé, Doherty, JJ., 22 nov. 1890, Benning & 
A. & N. W. R. Co. (Confirmed by Supreme Court 20 8. C. 
R. 177). VI, Q. B. 385.

13. Farm crossings—Damages.—The defendants, a railway 
company subject to the provisions of the Dominion Railway 
Act (R. S. C., cap. 109), purchased a strip of land running 
through the center of a farm leased by the proprietor to the
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plaintiffs. The plaintiffs were indemnified for loss of this 
strip during the unexpired term of their lease and on re
ceiving this indemnity released the company “ of all claims 
that they might have against the said company for the loss 
of occupation of the premises in question, and generally of 
all rights and privileges resulting in their favour from the 
said lease, with respect to the portion of said farm required 
by said company for their railway ” The company shortly 
after proceeded to construct the railroad, and in so doing 
made a deep cutting along the strip so acquired, preventing 
access from one part of the farm to the other. No bridge 
or crossing was made to connect the severed portions of the 
farm for nearly two years during which the construction of 
the road went on.

That the railway company were bound to furnish the 
lessees with the proper bridges or crossings even during 
the progress of the work and that in default of so doing 
they would be liable in damages.

That the defendants were not absolved from this obliga
tion by the terms of the dead of release above cited, as these 
only covered indemnity fo: the loss of strip taken by the 
railway.

That as the damages in this case were continuous, and as 
the action had been commenced within six months from the 
cessation there of, the claim was not prescribed under section 
27 of the Railway Act.

That such damages were not limited to the period of six 
months next preceding the institution of the action

That as the plaintiffs had not been totally deprived of 
access to the severed portion of their farm, but could com
municate therewith by using their neighbours’ bridges and 
crossings, moderate damages would be allowed, represent
ing the loss of time and extra labour and expense incurred 
by such difficulty of access.—Jbttk, J., 22 JUNE 1889, Smith 
& A & M W R. Co V, 8. C 148.

Citations—McGitlivray v. Great Western R. Co 25 U C. Q- B. 69—Piston 
v. City of Montreal, 9 L. C. R. 331—C, 8. C. cap. 36 tec 83.

14. Gates at form crossings.—That the defendants are 
bound, under the provisions of 46 Viet. (D) c. 24 s. 16 to
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make and maintain at farm crossings, gates with proper 
fastenings and that the construction of slide gates (des 
barrières à coulisse) which are merely supported and held 
in position by their own weight, is not a compliance with 
the Statute.—Doherty, Gill, Taschereau, JJ., 31 march 
1886, Vernon vs O. T. R Co. II, 8. C 181.

Citations—The Champlain k St. Lawrence Ry■ Co. k Simird, 14 L. C. R. 406 
—/Lambert vs O. T. R. 7 L. N. 4.

15. Highway crossings—Negligence — Verdict against evi
dence.—The husband of plaintiff was struck by an outgoing 
train and killed, while attempting to cross the tracks where 
the highway was intersected by the railway. The evidence 
was to the effect that he persisted in crossing notwithstand
ing the warning of the guardian ; the gate was closed ; 
there was daylight ; the bell of the engine was ringing ; and 
the approaching train could be seen for three quarters of a 
mile from the place of the accident. The jury found for 
the plaintiff.

That the verdict was against evidence, it being clearly 
proved that the deceased had not exercised ordinary care ; 
and a new trial was ordered —Loranobr, Wurtblb, David
son, 6 JUNE 1889, Curran vs G. T R Co. V, 8. C. 5251.

Citation».—6 Larombiir<• p. 706, No 28—I Sourdat, No. 660—20 Laurent, 517 
Mofette r O T R. 16 L. C R 2M — We,r vi C. P R. 12 L. N. 17.

16. Jurisdiction of Railway Committee—Complaint of ex
press company against railway company—Mandamus.—That 
the railway committee of the Privy Council, created by 
sect. 8 of the Railway Act, has jurisdiction to inquire into a 
complaint of an express company against a railway com
pany that the latter has not granted it equal privileges with 
other express companies.

That an adequate remedy being thus provided, a man
damus does not lie in such cases.—Wurtblb, J., 17 July 
1891, Ontario Exjtress Co. vs O. T. R. Co VII, 8. C. 308.

Citations—High, Extraordinary Legal Remedee, par. 15, 16, 17—1 Redfieldf 
on Railways, 693.

17. Lands necessary for construction.—Que d’après l’acte 
des chemins de fer de Québec, les compagnies acquièrent la 
propriété des terrains nécessaires pour faire leur chemin de
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fer, en lee marquant eur lee plane prescrits par la loi et en 
payant l’indemnité fixée à l’amiable ou par arbitrage, et 
qu’il n'eet pae loieible aux propriétairee de refueer de céder 
leur propriété.—Torrance, Papineau, Loranobr, JJ, 30 
nov. 1882, Banque (CHochelaga vs M. P. & B. R Co.

I, 8. a 160.
18. Lose of baggages—Measure of damages—Costs.—1That 

a railway company is not liable for damage caused to the 
owner of baggage lost or delayed on the railway nor for 
expenses incurred by him in looking after the baggage, 
the measure of damage being the value of goods lost.

Where baggage has been found after suit has been issued 
and has been accepted by the owner, the railway company 
is only responsible for the taxable cost incurred up to date 
of delivery.—Wurtblb, J., 16 jan 1889, Provencher vs C.
P. n Co. v, s. v. 9.

19. Lumber placed without permission on property of rail
way company—Destruction —The burning of lumber placed 
on the property of a railway company close to their track, 
without any permission express or implied, gives the s 
owner no right of action against the company.—Johnson, 
Taschereau, Gill, JJ., 81 march 1887, Goodhue vs G. T.
R. Co. Ill, S. C. 114.

20. Passenger jumping from train in motion.—That even 
where a railway company is in fault for not stopping its 
train at a station to which it has contracted to carry a 
passenger, nevertheless an action of damages will not be 
maintained against the company for injuries recived by the 
passenger in jumping from a train in motion, such damages 
being the result solely of the passenger’s imprudence.— 
Dorion, Monk, Ramsay, Cross, Baby, JJ., 27 may 1886,
C. V. R. Co. & Lnreau. IJ, Q. B. 258.

21. Payment of award.—Que d après l’acte des chemins 
de fer de Québec, un propriétaire exproprié de son terrain 
a droit, après que la sentence arbitrale a été signifiée, de 
s’en faire payer le montant à même le dépôt fait par la 
compagnie quand même cette dernière aurait exercé quel
que recours contre la sentence arbitrale et notamment 
qu’elle aurait intenté une action pour la faire annuler.
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Que lorsque les délai dans lequel devait se rendre la sen
tence arbitrale, sous l’acte susdit, a été prolongé, du consen
tement des arbitres et des parties, aucune des parties ne 
peut se plaindre que la sentence a été rendue après le délai 
originairement fixé.—Taschereau, J., 16 juillet 1887, Q k 
O. R. CW. vs Lescure. III» S. O. 154.

22. Person injured on track.—That no presumption of 
fault arises against a railway company from a person being 
injured on the track ; on the contrary, it is for the person 
injured to show that he had a lawful right to be there ; and 
to enable him to claim damages be must also show that the 
company were guilty of some fault, neglect or imprudence 
whereby the injury was caused. So, where the plaintiff 
injured by a train at a street crossing, and it appeared that 
there was a sign board indicating the ctossing, and that the 
bell was rung, and the whistle sounded to warn passers of 
the approching train, it was held that the plaintiff could 
not claim damages from the company.—Uorion, Monk, 
Tessier, Cross, Baby, JJ., 26 may 1885, Roy k G. T. R. Co.

• I, Q. B. 353.
Citations.—Lovent v* O. T. R. Co., 3 L. 1V. 98

23. Possession. Que lorsqu’un entrepreneur de chemin
de 1er convient avec une compagnie de construire un che
min, et d’acheter à cette fin, au nom de la compagnie, les 
terrains nécessaires, la possession qu’il acquiert ainsi n’est 
pas propre à lui-même, mais est celle de la compagnie — 
Torrance, Papineau, Loranoer, JJ., 80 nov. 1882, Banque 
d Hothelaga vs M. P. k B. R. Co. I, S. C. 150.

Que lorsqu’un propriétaire d immeuble laisse une compa
gnie de chemin de fer s’emparer de son terrain, y établir et 
exploiter un chemin de fer, il ne peut ensuite empêcher par 
opposition la vente judiciaire de son immeuble par un créan
cier de la compagnie, sur le principe que cette dernière n’a
vait pas rempli toutes les formalités exigées par la loi de 
ces compagnies avant qu elles puissent s’emparer des terrains 
d’autrui pour les fins de leur exploitation ; la possession 
qu’elle aurait eue sans trouble équivaut à une vente de la 
propriété—Loranoer, J., 21 oct. 1885, Mungeon vs M. k S. 
R. Co. H, 8. C. 7.
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24. Prescription. —That the prescription of six months 
enacted in sect. 27 of the Railway Act, R. 8. C. 109 is 
applicable to cases were damages is caused to land through 
a preliminary survey made with the object of locating the 
railway line over the land where the line so surveyed was 
subsequently abandoned and a new location adopted.— 
Tait, J., 20 April 1889, Ravary vs O. & Q. R. Co.

V, 8. C. 54.
25. Railway bridge and railway track Injunction - Ex

tension of town limits to middle of navigable river. - That the 
portion of the Railway bridge built over the Richelieu River 
and the railway track of the company appellants, within the 
limits of the town of 8t. Johns, so above defined, are subject 
to taxation by the municipality as well as the land on which 
the bridge and track are constructed.— Durion, Monk, Ram
say, Cross, Baby, 27 march 1886, C. V R. Co. & Si. Johns. 
(Reversed by Supreme Court 14 8. C. R. 288). (Jt. of Su
preme Court affld by Privy Council 12 L. N. 290).

IV, Q. B 466.
Citations.—Dillon, on Municipal Corporation, vol. /, p. 89—Ville Longwud v$ 

Cie. Navigation Longue nil, 6 L. N. 291.

£6. Resignation of arbitrators.—That, following art. 1348 
C. C. 1\, a submission to arbitration becomes inoperative 
upon the resignation of one of the arbitrators, named by 
either of the parties, if no provision is made in the submis
sion for the replacement of such arbitrator.—Jkttb, J., 10 
July 1888, O. & Q. R. Co. m Latour. IV, S. 0. 84.

£7. Responsibility for damages caused dy sparks. —Qu’une 
compagnie de chemin de fer est responsable des dommages 
qu’elle cause, lorsque les étincelles qui sortent d’une des 
locomotives qu’elle emploie pour faire tirer ses wagons met
tent le feu à un batiment près duquel il passe, et cela quand 
même la compagnie aurait pris toutes les mesures de garan
tie fournie par la science actuelle.—Mathieu, J., 27 oct. 
1883, Jodoin vs Cie Sud Est. I, 8. C. 316.

£8. Responsibility — Imprudence of passenger.—Qu’une 
compagnie de chemin de fer qui vend un billet de passage 
d’un endroit à un autre sur sa ligne, et qui collecte ce billet 

28
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<lu passager dans un de ses chars, est tenu d’arrêter ce train 
à l’endroit indiqué sur le dit billet et sera tenue responsable 
des dommages qu’elle cause si elle ne le fait pas.

Qu’en pareil cas, si le passager saute en bas du train lors
qu'il est en mouvement et se fait des blessures graves, ce 
fait constitue une imprudence de sa part que la Cour doit 
prendre en considération pour diminuer les dommages à 
être accordés à cette personne.—Gill, J., 11 mai 1885, bu
reau vs C. V. R. Co. (Reversed in appeal 2 M. L. R. Q. B. 
258). I, S. C. 433.

29. Risk incidental to employment —Release and discharge. 
—A railway company is not responsible for injury sustained 
by an employee, whose foot was caught in a frog, where it 
appears that there was no negligence or fault on the part 
of the defendants, and the accident was owing to a risk in
cidental to the plaintiff’s employment as a brakesman.

Where the plaintiff, as a member of an insurance society 
in connection with the defendant company, received a sum 
of money from the society, in compensation of injuries, and 
in consideration of such payment signed a release and dis
charge of defendants “ from all claims for damages, indem
nity or other form of compensation, on account of said ac
cident,” that he was precluded from asking for any further 
compensation.—Taschereau, J., 29 ocr. 1887, Bourgeautt vs 
G. T. R. Co. V, 8. C. 249.

RAILWAY BONDS

Upon the facts of the case, the Court was of opinion (con
firming the judgment of the court below) that the defen
dant (appellant) was bound to return certain railway bonds 
which had been placed in his hands by the plaintiff assignor.

(Reforming the judgment of the court below, 6 L. N. 220) 
that the condemnation against the defendant in default of 
returning the bonds, should be to pay the actual value 
thereof, as established in evidence and not the pair or nom
inal value.—Dorion, Monk, Ramsay, Tessier, Cross, JJ., 4 
dec. 1884, Senécal vs Hatton. I, Q. B. 112.
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RAILWAY (STREET)

That the Act 45 Viet. (Q.) eh. 22, which imposed an an
nual tax of $50 on City Passenger Railway Companies, for 
each mile of railway or tramway worked, refers to the dis
tances between terminal points, and does not include the 
length of double, switch and yard trucks.—Davidson, J.,
28 JUNE 1888, Lambe vs M. S R. Co. IV, 8. C. 163.

Quo dans une action en dommage contre une compagnie
voiturière pour expulsion illégale par un conducteur, toute 
allégation dans la plaidoirie se rapportant au caractère et à 
la conduite du demandeur dans un autre temps que la cir
constance en question dans la cause, est étrangère à la con
testation et sera rejetée sur réponse en droit.—Mathieu, J.,
29 dec. 1888, Brouillet vs The. Montreal Street Railwa// Co

IV, S C 379.
See NEGLIGENCE—MONTREAL.

RECEIPT

See CRIMINAL LAW-ERROR.

RECEPTION OF THING NOT DUE 
See ACTION.

RECORD

See JUDGMENT—PROTllONOTARY.

RECORDER’S COURT

Que la Cour du Recorder de la Cité do Montréal a juridic
tion sur les matières et offenses consistant à tenir une mai
son malfamée et une maison de désordre dans la Cité de 
Montréal.

Qu’un bref de prohibition peut émaner avant la conviction.
Que la preuve testimoniale peut être légalement faite sur 

un bref de prohibition émané avant la conviction.—Tasche
reau, J., 31 mars 1887, McKeown vs Cour du Recordeur.

III, 8. C. 54.
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Citations.—Simard vs Montmorency, 24 Q. L. R. 208—Bcryevin v Roule.au. 23 
l. C. J. 179—Poulin tM Québec, 9 S. C. R 186—Hangel v. CM, 11 L C R 479 
High § 803—Hingston ve McKenty, 12 L. C. J. 26—2 Taschereau, J. 59—Exporte 
Oarner, 4 L. C J. 49—Walker ve ha Cité, 4 L N. 215—Exporte Lqfehvre, 7 L. N. 
258—lilatn ve Oranby, 6 R. L. 188 —Beaudry ve Recorder'e Court, 5 R. L 

,^23—Barrette v. Montreal, 11 R. L. 500—Audet it. JJayon, 10 Q. L. R. 20—Sorel 
ve Ar met rang, 20 L. C. J. 71 — Bergeron ve Rouleau, 23 !.. C. J 179—Exporte 
Cherrer, 5 L. N. 343—Exporte Cherel, 4 L. N- 303—Roear, Criminal Evidence, 
p. 796—High, 762, 771, 772 et eeq.

See CERTIORARI.

REDEMPTION, RIGHT OF
See TENDER AND CONSIGNATION.

REGISTRAR

1. Certificate_That in the case of the seizure and sale of
several lots of land, the Registrar is bound to embody all the 
entries respecting such lots in one certificate.

That the Registrar has no right to include in such certi
ficate and charge for entries respecting hypothecs which 
appear by his books to have been discharged.—Taschbrkau, 
J., 7 DKc. 1885, DebellefeuWe vs Gauthier. II, S. 0. 103.

Que le régistrateur qui donne un certificat doit y men
tionner toutes les hypothèques affectant la propriété pour 
laquelle on demande tel certificat, mais qu'il ne doit pas y 
inclure les hypothèques qui ont été payées ; et qu’il pourra 
être condamné à remettre les honoraires qu’il se sera fait 
payer pour ces dernières entrées.—Mathieu, 28 juin 1887, 
Marchand vs Marchand. III, 8. C. 361.

3. Production of document - Qu’un régistrateur est un 
fonctionnaire public, dépositaire et gardien de documents 
d’une nature publique.

Qu’il ne peut être tenu de produire en cour les documents, 
archives ou titres enregistres ou en usage dans son bureau, 
à moins que ce ne soit dans une instance spéciale se rappor
tant à la forme ou à l’authenticité même do tels docu
ments.—dbLorimibh, J., 8 fev. 1891, Schiller vs C. P. R.

VII, B C. 174.
Citation#.—2060 C. N.—9 Marcale, p. 417 No. 809—6 Merlin ro copie, p. 

-116—11 Carrée! Chauve.au, No. 852 p. 42—1 Hreenleaf, Evidence § 48-1—1 Phillips 
on Evid. ch. (î p. 424 — Workman v. Montreal, 20 L. V. •/. 21 7.
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3. Tariff —That a registrar, when furnishing to a sheriff 
a certificate as to several lots of laud sold, is not entitled to 
make separate certificates for each lot sold when but one 
requisition covering all has been filed with him by the 
sheriff—Mathieu, J., 11 JUNK 1885, Morris ex Canadian Iron 
ami Steel. I, 8. C. 436.

REGISTRATION

I —BY OWNER OF IMPltoVBMRNTS— COSTS OF.
II.- Description foe purpose ok

III. —Erroneous entry made by reoistrar.
IV. —IN WHAT CASES RENEWAL IN NECESSARY.
V. —Renewal of real riohts.

VI. —Transfer of prix de vente.

See DONATION—MARRIED WOMAN —SALE —SERVI 
TIJDE—SUBSTITUTION—SURETYSHIP.

1. By owner of improvements — Costa of. — Que, lorsque 
d’aprës les termes d’un contrat contenant une clause résolu
toire, le défaut de paiement résout absolument le contrat, le 
tribunal ne peut intervenir.

Que les frais d’enregistrement d’un contrat de vente sont 
compris dans ceux que l’acheteur est tenu de payer.

Que pour être valable les offres réelles et la consignation 
doivent être telles qu'il soit loisible à la partie d’accepter 
purement et simplement sans aucune condition —Flamon- 

don, Bourgeois, Loranoer, JJ., 21 dec. 1885, Prud'homme v> 

Scott. II, 8. 0. 63.
Citation.—1, Troplong 104—Carter à Forte» 4, L. N. 77—Fi y eau 434.

2. Description for purpose of.—Que la description d’un 
immeuble pour les fins d’enregistrement d’un droit hypothé
caire est complète aux yeux de la loi, en mentionnant le lot 
et le rang, ou partie du lot et le rang.

Que dans l’espèce l’erreur commise dans l’acte constitutif 
d’hypothèque, par suite d’une erreur de clerc, quant au nu
méro de la subdivision du lot, n’affecte point la validité de 
l’hypothèque, attendu que l’identité de l’immeuble est bien 
établie et qu’il n'en est résulté aucun préjudice au défen
deur.
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Que, dans l’espèce, le débiteur personnel qui a constitué 
l’hypothèque étant aussi l’auteur du défendeur, ce dernier 
se trouverait sans titre à l’immeuble, si celui de son auteur 
étant illégal, insuffisant ou irrégulier, ce qui ne saurait, être 
puisque le défendeur lui-même invoque le titre de son au
teur comme parfait.

Que dans l’espèce, le défendeur a reconnu lui-même la 
validité de 1 hypothèque et a même gardé entre ses mains, 
sur le prix de son achat, une somme suffisante pour payer la 
dite hypothèque au demandeur à l’acquit de son auteur et 
que, partant, sa défense est entachée de mauvaise foi, at
tendu qu’il a invoqué une prétendue irrégularité dont il n’a 
souffert aucun préjudice et qu’il n’a effectivement couverte 
pur sa conduite et ses promesses.—Jette, Mathieu, Tasche
reau, JJ., 30 JUIN 1887, Boisvert va .Johnson.

III, 8. C. 182$.
Citations.— Troplony, Privilège» et Hypothèques, 2<>0 §36—31 Laurent, Nos. 

93, 95.

3. Erroneous entry made by registrar.—That where sub
rogation is given by the terms of a deed, the erroneous not
ing of the deed by the Registrar as a discharge, and the 
granting by him of erroneous certificate, cannot prejudice 
the party subrogated.—Dorion, Tessier, Cross, Church, JJ.. 
7 April 1888, Desrosiers, & Lamb. IV, Q. B. 45.

Citation.—Carnes vs Boucher, ti, Q. L. R. 282.

4. In what cases renewal is necessary.—Que le renouvelle
ment de l’enregistrement d'un titre, dans les délais prescrits, 
là où le cadastre devient en force, n'est nécessaire que pour 
les droits réels consentis sur un immeuble, c'est-à-dire, les 
hypothèques ou autres charges constituant le jus ad rein; 
et qu’il n’est pas nécessaire pour les droits dans la propri
été, jus in re.

Que, lorsque ce renouvellement est nécessaire, s'il est fait, 
il valide tous les titres qui découlent du titre enregistré, 
même ceux antérieurs au renouvellement, lesquels conser- 

# vent leur rang. — Taschereau, J, 17 juin. 188ô, Surprenant 
vs Surjn-enanl. I, S. C. 242$.

Citation.—Banquu du Peuple t s Laporte 19, L. C. J. 66,— Pataud vs Constant 
4, Q. L. R. 84,--Chrétien vs Poitras, 7, Q. L. R. 81,—Racine ve Dflisle, 8, Q. L 
R. 135.



REGISTRATION 425

5. Renewal of real rights—(Approving la Banque du Peu
ple & Laporte, 19 L C. J. 66). That the renewal of regis
tration of any real right, required by art. 2172 of the Civil 
Code has no reference to a right in the property itself, such 
as a sérvitude of drain through a property established by 
deed in favor of a neighbouring property.—Dorion, Monk, 
Ramsay, Cross, JJ., 27 nov. 1885. Wheeler k Black.

II, Q. B. 139.
6. Transfer of prix de vente.—D. transporte par acte au

thentique à B. un prix de vente d’immeuble non enregistré 
dû par C. à qui le transport est signifié, mais lequel n’était 
pas enregistré. Plus tard le prix de vente est enregistré, 
sans mention du transport. Subséquemment à tout cela G. 
qui a un jugement contre D. fait signifier une saisie arrêt à 
C. qui déclare ne rien devoir à D. Alors G. fait enregis
trer une copie du bref de saisie-arrêt et du procès-verbal de 
sa signification, et en donne avis à C. en lui faisant signifier 
les certificats d’enregistrement. Postérieurement, le trans
port de D. à B. est enregistré et il est de nouveau signifié 
avec certificat d'enregistrement à C. Vient maintenant 
une contestation par G. de la déclaration du tiers saisi.

Que l’enregistrement du bref de saisie arrêt ne vaut rien 
et qu’il n’a pas fait voir au bureau d’enregistrement quelle 
créance il saisissait.

Que D. n’étant pas un cessionnaire ne peut se prévaloir 
du défaut d’enregistrement du transport.

Que ce transport, même non enregistré, signifié avant la 
saisie arrêt l’emportera sur cette dernière. Torrance, Lo- 
rangkr, Cimon, JJ., 80 juin 1885, Goyette vs Dupré

II, 8. C. 29.

REGISTRATION OF DECLARATION 
OF PARTNERSHIP

See PKNAL ACTION

RELEASE ANI) DISCHARGE
See RAILWAY.

RELIGIOUS BELIEF
See WITNESS.



42ti RR8P0NSIBII.ITY

RÉMÉRÉ
See SALE.

RENTE CONSTITUÉE 
See HYPOTHEC.

REPLICATION
See PROCEDURE.

REPRISE IVINSTANCE 
See PROCEDURE.

REQUÊTE CIVILE 
See PROCEDURE.

RES ADJUDICATA 
See CHOSE JUGÉE.

RESERVED CASE 
See CRIMINAL LAW.

RESPONSIBILITY

I —ACCIDENT CAUSED BY DOGS BARKING AT HORSES -DAMAGES.
II —Chemists.
III —Fall of awning.
IV. —Fall of wall—Caused by defect of construction.
V. —Force majeure.

VI.—Illegal seizure by bailiff.
VII. —Injury to marsTat time of connection.

VIII. —Mare put to pasture.
IX.—Negligence causing fright.
X —Of owner of horse.

See BAILIFF-BUILDER — CARRIER — LIBEL AND 
SLANDER-MASTER AND SERVANT —MONT
REAL - NEOLIGENCE - NOTARY - RAILWAY- 
MUNICIPAL CORPORATION.

1. Accidents caused by dogs barking at horses. —The plain
tiff was driving along the highway after dark, with two 
horses led by a halter, the end of which he held round his
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hands. The led horses, being startled by the barking of 
dogs which ran out from a farm house, jerked the rope 
suddenly, and the plaintiffs hands were seriously injured.

That a dog, although a domestic animal, brings hie owner 
no special privileges of exemption ; and the defendant, 
being guilty of negligence in allowing his dogs to be at 
large upon a public road, was responsible under art. 1065 
C. C. for the injury to the plaintiff.— Davidson, J., 21 nov. 
1888, Vital va Tetrault. IV, 8. C. 804.

Citation.—Dandurand vs Pinsonnauult 7 L. C. J. 131.

The plaintiff was driving along the public highway after 
dark, with two horses led by a long halter, the end of which 
he held twisted round hie thumbs The led horses, being 
started by the barking of defendant's dogs which ran out 
from the farm house, jerked the rope suddenly and plaintiff’s 
thumbs were seriously injured.

(Reversing the judgment of Davidson, J. M. L. R. 4 8. C. 
204, Wurtele, J., dise.) that the immediate cause of the in
jury being the negligence of the plaintiff in having the 
halter twisted round hie thumbs, he was not entitled to re
cover damages from the owner of the dogs. — Jetts, Lo- 
ranobr, Wurtblb, JJ., 28 JUNE 1889, VifaZ va Theriault.

VI, 8 C. 601.
8. Chemists.—Where a chemist leaves hie shop in charge 

of an appentice, not qualified under The Quebec Pharmacy 
Act 1886, sec. 22 to mix prescriptions, he is guilty of faute 
and is liable in damages towards a person injured by an 
explosion of chemicals during hie absence, such explosion 
resulting from the act of the apprentice.—Davidson, J., 17 
ebb. 1888, Laakey va Lyona. IV, 8. C. 4.

(Confirming the decision of Davidson, J M. L. R. 4 8. C. 
4). A chemist who leaves hie shop in charge of an appren
tice not qualified under the Quebec Pharmacy Act to mix 
prescriptions, is guilty of faute and an explosion of chemi
cals occurring during hie absence, the presumption is against 
him, and he will be liable in damages therefor unless he 
rebuts the presumption — Tbssibr, Cross, Church, Bossé, 
Dohbrty, JJ., 26 ebb. 1889, Lyona h Laakey. V, Q. B. 6.
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Citation—'lu Laurent, Xot 487, 647, 652,-5 Marcalf.p. 283, — Wilecam vi 
Montreal Street Railway, M L. R. 4 8. C. 1^3,—Pollock, ou Torts pp. «4, 4<l7,— 
O. P. R. vs V, adieui Jf. L. R. 3 Q. D 316. *

3. Fall of awning.—Que l’occupant qui place un auvent 
eur le devant du magasin qu’il occupe, est responsable de 
sa chute et des dommages qu'elle occasionne au passant, 
quand même cet occupant ne serait pas propriétaire de la 
maison.—Davidson, J., 6 juin 1888, Brisson vs Renaud.

IV, 8. C. 88.
Citation —Lulham vs Cité de Montréal 6, L. N. 93,-20 Laurent, 478, No 461.

4. Fall of wall-Caused by defect of construction.—Where 
one of the walls of a burned building falls, not solely as a 
consequence of the fire, but because of an original defect in 
its construction, the owner is responsible for the damage 
caused by its ruin.—Tbssibr, Cross, Church, Bossfi, Doher
ty, JJ., 26 FEB. 1889, Evans vs Lemieux. V, Q. B. 112.

5. Force majeure_Que celui qui plaide la force majeure
ne peut être exempt de toute responsabilité, qu’en 
autant que l'accident n’a pas été précédé ni accompagné 
d’une faute qui lui soit imputable.

Que dans le cas actuel l’incendie a été la cause première 
de l’accident ; que les prémisses incendiées étaient non seu
lement la propriété du défendeur Nordheimer, mais elles 
étaient occupées par lui au moment de 1 incendie, et qu’il 
lui incombait de prouver que cet incendie n'a pas été occa- 
sonné par son fait ni par le fait d’aucune personne sous son 
contrôle ou à son emploi.

Qu’en l’absence de toute preuve quant à l’état des pré
misses au moment où l’incendie s’est déclaré et d’explica
tions sur l'origine de l’incendie, il y a présomption d’incurie 
et manque de soin de la part du dit Nordheimer, comme 
dans le cas du locataire ; et il est non recevable à invoquer 
la force majeure résultant d’un incendie dont la cause peut 
lui être attribuable.—Loranobr, J., 31 oct. 1887, Alexander 
vs Hutchinson k Nordheimer. III, 8. C. 283.

Affirming the judgment of Loranger J., M. L. R. 8 8. C. 
283). That where a person pleads inevitable accident in 
answer to an action of damages, he is not relieved from his
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reponsibility if it appear that the accident was preceded hy 
negligence or fault imputable to him, which conducted to 
the accident. And so where the damage complained of was 
caused by the fall of a wall during a high wind, seven days 
after a lire by which a building of defendant was destroyed 
and the wall in question left standing, and the defendant 
had taken no precautions to prevent the accident by pulling 
down the wall, although there had been ample time to do 
so, and he had been notified of the danger, it was held that 
it was not a case of inevitable accident, and that the defen
dant was liable.—Dorion, Tessier, Cross, Baby, Bossé, JJ., 
26 June 1889, Nordheimer k Alexander (Confirmed by Su
preme Court 19 8. C. R. 248). VI, Q. B. 402.

6. Illegal seizure by bailiff.—Qu’une personne dont les
meubles sont saisis erronément en vertu d’un bref d’exécu
tion, l’huissier ayant pris une personne de même nom pour 
une autre, a droit à des dommages exemplaires, fixés dans 
l’espèce à $15 ; le saisissant étant dans ce cas responsable 
de l’erreur de l’huissier.—Taschereau, J., 8 avril 1888, 
Lalonde vs Bessette. IV, 8. C. 39.

7. Injury to mare at time of connection.—That the pro
prietor of a stallion is not responsible for the death of a 
mare where the death is a result of an error de voie, com
mitted by the stallion at the time of the connection unless 
it be proved that the error had for its cause some fault on 
the part of the owner of the stallion or of the servant of 
the owner.—Torrance, Buchanan, Mathieu, JJ., 30 July 
1886, Brouillette vs Côté. Ill, S. C. 164.

8. Mare put to pasture.—That a farmer who takes an
animal to pasture on his farm, at a rate .-.greed upon, is only 
bound to exercice the care of a bon père de famille ; and if 
the animal is killed or lost without any fault or negligence 
on his part, he is not responsible to the owner.—Dorion, 
Cross, Baby, Church, Bossé, JJ., 20 march 1890, Robin k 
Brière. VU, Q. B 361.

9. Negligence causing fright—That damage caused by 
fright or nervous excitement unaccompanied by impact or 
any actual physical injury, is too remote to be recovered.
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And so, where a miscarriage resulted from a fright 
caused to the plaintiff by the fall of a bundle of laths (which 
occured through the defendant’s negligence) near where the 
plaintiff was standing, it was held that she could not reco
ver damages.—Davidson, J., 18 may 1888, Rock vs Denis.

IV, 8. C. 134.
Citations.—Ramsay vt M. S. R. Co. Il L. N. 2— Coultas v. Victoria Railway, 

Commise. 11 L N. 240—Sneetkby ». Lancashire k York R Co. L. R. I, Q. li. 42.

(Affirming the decision of Davidson J.. ant. cmp. 184). 
That damage resulting from fright or nervous shoch unac
companied by impact or any actual injury, is too remote to 
be recovered. And so, where a miscarriage resulted from a 
nervous shock caused to the plaintiff by the fall of a bundle 
of laths (which occured through the defendant’s negligence) 
near the spot where the plaintiff was* standing, it was held 
that the damage was too remote to be recovered.—Johnson, 
Taschereau, Mathieu, JJ , 22 dec. 1888, Rock vs Denis.

IV, S. C. 356.
lO. Of owner of horse.—That a hotel keeper, from whom 

a guest hires a horse and vehicle for the purpose of taking 
a drive is not responsible for the negligence of his guest 
while driving.—Duval, Caron, Drummond, Badqlby, Monk, 
JJ., 20 dec. 1872, Beliveau & Martineau. II, Q. B. 133.

Citations.—2 Sourdal, Responsabilité, Not, 886, Mb?—10 Dundee Français p 
398—Story, Agency, No. 463—2 Hilliard, on Torts p. 447—6 Larombière Oblig p. 
786—3 Zacharise,p. 203, No. 4—4 Dalloz, Diet, vo Responsabilité, p. 242 § 608— 
Sirey 1837, 2, 608—Shearman kRedfield, on Negligence, s. 67, No. 60—Chitty, on 
Corners, p. 366—2 Sourdal, p. 103, No 782—2 Tout lie r,p. 400, Nos. 296 et 297 
—2 Favardfp. 42—4 Merlin, p. 24—1 Domat,p. 474—4 Domat, 196.

REVENDICATION
See JUDICIAL SALE-SALE.

REVIEW
1. Judgment not Anal.-That a judgment rendered in an 

action of revendication, granting a petition of plaintiff, un
der C. C. P. 869, to have delivery of the goods in giving 
securities , is not a final judgment subject to be reviewed. 
—Tokrancb, Papineau, Gill, JJ., 81 oor. 1884, Whitehead 
vs Kieffer. I, 8. C. 141.
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3. Upon question* of ooste. Que, quoiqu'on Revision, 
comme en Apjiel, la queetion de fraie soit secondaire, cepen
dant, lorsqu’elle implique la violation d’un principe, les 
tribunaux ne doivent pas l'écarter, et, dans ce cas, un juge
ment pourra être réformé sur ce point seul__Johnson,
Papinbav, Loranobr, 29 fbv. 1884, Lamarche va Banque 
Ville-Marit. I, 8. C. 303.

3. Contestation of municipal election. — Qu’un jugement 
final rendu par la Cour Supérieure sur une enquête en con
testation d'élection municipale ne peut être inscrit en Révi
sion, ce jugement n’étant pas susceptible d’appel ; et une 
inscription ainsi faite en Révision sera rejetée sur motion.— 
Dohbrty, Loranobr, Cimon, JJ., 80 mai 1886, Beauchemin 
va Hua. I, 8. 0. 418.

See PROCEDURE

REVISED STATUTES QUEBEC
See ACTION QUI TAM.

RIGHT OF WAY
See SERVITUDE.

RIPARIAN OWNER

That a proprietor whose lands extends to the beach of the 
River St. Lawrence, within the limits of the Harbour ol 
Montreal, has not such distinct and independent right of 
easement or servitude in the river frontage as is susceptible 
of being valued separately and apart from the compensa
tion awarded for the property itself when being excluded 
from easy access to the river, is merely an element to be 
considered by the arbitrators when estimating the indem
nity to be awarded for the property expropriated.

That even if the riparian proprietor expropriated posaes- 
ed such easement or servitude, the functions of the arbi
trators would not extend to the valuation of such right, 
unless it were included in the notice or demand of expro
priation.—Dorion, Monk, Tbssibr, Cross, Baby, JJ., 26 
may 1886, Starnea & Molaon. I, Q. B. 435.
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See SERVITUDE—WATER COURSE.

ItO A I)

Que quelque soit le tempe dont un chemin est à l’usage 
du public, e’il apparaît par des actes du propriétaire que 
celui-ci entend en conserver la propriété, par exemple, en 
entretenant lui-même le chemin, en y plaçant des barrières, 
en faisant payer un droit de passage aux passante, etc., ce 
chemin reste simple chemin de tolérance.

Que les propriétaires d'un chemin de tolérance peuvent 
toujours le fermer et le retirer de l’usage du public.

Que les propriétaires d’un chemin de tolérance ne peuvent 
être forcés de l’entretenir ou de continuer de laisser le public 
s’en servir. — Wurtkle, J., 5 juin 1891, McGinnis vs Le
tourneau. , VII, 6. C. 878.

See MUNICIPAL LAW.

KOBBEKY
See CRIMINAL LAW.

KOVAL COMMISSION
See CONSTITUTIONAL LAW.

SAISIE-ARRET

1. Attachment in hands of creditor.—Dans une action en 
reddition de compte une saisie-arrêt avant jugement fut 
émise pour saisir et retenir entre les mains du demandeur 
le montant d’un jugement que le défendeur avait obtenu 
contre lui. Trois ans avant l’institution de cette action, le 
défendeur avait recélé certaine de ses effets pendant 15 jours 
pour se mettre à l’abri d’un jugement obtenu contre lui par 
le défendeur, lequel jugement fut sudséquemment renversé. 
A la même époque le défendeur avait aussi transporté des 
immeubles à son neveu, sous une condition résolutoire avant 
l’institution de-la présente action.

Qu'un créancier peut saisir avant jugement entre ses pro
pres mains ;
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Que dans une action en reddition de compte il n'y a pas 
lieu a une saisie-arrêt avant jugement.

Que pour les finsd une saisie arrêt avant jugement, il faut 
que le défendeur recèle présentement lors de la date de 
l’affidavit ou qu'il soit sur le point de recéler— Doriun, 
Tkssier, Cross, Babv, JJ., 17 sept 1887, Dorian & Dorion.

Ill, Q. B. ISO.
2. Attachment of amount for which debtor is collocated__

Qu’un créancier peut saisir par saisie-arrêt une créance pour 
laquelle son débiteur est colloqué quand même ce dernier se 
serait fait illégalement transporter cette créance, laquelle 
appartiendrait réellement à un tiers, le recours de ce tiers 
est contre le débiteur.—Mathieu, J., 5 kév. 1886, Stnical 
vt Exchange Bank. II, 8. C. 108.

3. Declaration of garnishee. —The answer of tiers-saisi to 
questions which may be put to him by the plaintiff seising 
do not form a part of his declaration, and a jugment can
not be rendered on such answers de piano : the seizing 
creditor must contest the declaration.—Torrance, (Jill, Lo- 
ranobr, JJ., 80 nov. 1885, Laframboise vs Rolland.

n, 8. C. 7».
Citations —«rosi « Bongiis Ff.Vralt. ,V L K. 2 V B. «

4. Effect of—Que la signification d’un bref de saisie-arrêt
n’a pas opéré une cession judiciaire et que le jugement seul 
ordonnant au tiers-saUi de payer, opère cette cession.—Tor
rance, Loranoer, Cimon, JJ., 80 juin 1885, Goyette vs Du- 
pri. II, 6. C. 29.

SAISIE-ARRÊT BEFORE JUDGMENT
See COMPENSATION—SAISIE-ARRÊT.

SAISIE CONSERVATOIRE
See PRIVILEGE FOR COSTS.

SAISIE OAGERIE
See DAM AGES—LESSOR AND LESSEE.

SAISI8SABILITÈ
See ALIMENTARY PROVISION-LIBEL AND SLANDER.
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1 SALE
I —Action by purchaser to enforce sale of real 

estate—Putting vendor in default.
II.—A réméré.

III. —By sheriff.
IV. —By pbrtb-nom.
V.—Completion of contract.

VI.—Contract—Sale of goods—Date of shipment spe
cified—Performance.

VII —Contract in fraud of creditors.
VIII -Deceit—False and fraudulent representations 

—Exaggeration—Failure of purchaser to com
plain within a reasonable time.

IX. -Delay in delivery—Diligence.
X. —Delivery.

XI. —Description of property—West side of river—
Change of course. ,

XiL—Error as to accessory of thing sold.
XIII. —Fear of disturbance.
XIV. —Goods consigned as samples to test market—

What constitutes acceptance.
XV.—Hypothec—Clause of franc et quitte.

XVI —Inferiority of quality-When goods cease to be
AT RISK OF VENDOR.

XVII.—Jus DISPONENDI.

XVIII.—Latent defect.
XIX.—Misrepresentation.
XX. -Or.

(1) Book debts.
(2) Building materials.
(3) Claims not yet matured.
(4) Goods.
(6) Real estate free and clear.

XXI. —Petitory action Promise of sale-Commencement
of proof.

XXII.—Pourparlers—Remedy of vendor -Folle enchère. 
XXIII.—Price payable by instalments—Title to remain

IN THE VENDOR UNTIL FULL PAYMENT—RIGHT TO 
REVBNDICATE.

XXIV—Promise of sale—Acceptance—Lapse of time. 
XXV.—Property of hypothecary claim by purchaser. 

XXVI —Refusal of purchaser to accept.
XXVII. -Registration of sale by donor to third party 

before registration of donation—Rights of
DONEE.
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XXVIII.—Right of redemption — Refusal to retrocede — 
Tender not followed by consignation—Right 
to revenues - property.

XXIX.—Right of unpa vendor.
XXX —Sale by corbel jnj ance.

XXXI—Sale for cash-Default to pay price.
XXXII.—Sale with suspensive condition.

XXXIII. -Simulation.
XXXIV. -Time of essence of contract.
XXX V .—Title—Registration .

XXXVI —Warranty—Soundness of horse.
XXXVII —Without delivery of possession.

See CAPIAS - COMMUNITY — CORPORATION - EVI 
DBJIOI - FRAUD - INSOLVENCY MT1BDIG 
TIO* JURISDICTION — JUDICIAL SALI OF 
MOVABLES-MUNICIPAL LAW-PARTNERSHIP 

PLBDOI PR001DUR1 SUBSTITUTION— 
TUTOR AND MINOR.

1. Action by purchaser to enforce sale of real estate—Put
ting vendor in default.—The plaintif agreed, in writing, to 
purchase a certain property for $11000, of which $3000 was 
an existing mortgage which he assumed ; and of the balance 
$6000 to be paid on passing the deed, which was to be 
done in ten day’s time and $2000 within two months from 
the date of the writing. This was accepted and ratified by 
the vendor, but the deed was not executed. The plaintiff 
nearly five months afterwards, made a notarial tender of 
$6000, and also of $2000, less interest accrued on the mort
gage, and called upon the vendor to execute a deed in 
accordance with the writing ; and he afterwards brought an 
action to compel the vendor to execute a deed, but without 
making any deposit with the protonotary.

That in order to put the vendor legally in default, the 
plaintiff should have tendered the $6000 within ten days 
from the day of the writing, and that the tender subse
quently was too late. Further, that the plaintiff should 
have renewed the tender by his action, and brought the 
money into Court—Tait, J., 30 lov. 1888, Foster vs Fra
ser. IV, 8. C. 436.

29
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Where by a contract for the sale of real eetate the buyer 
1b to pay part of the price in cash within a fixed delay, in 
order to put the vendor legally in default to execute a deed 
the buyer muet tender the cash payment within the delay ; 
and in a suit to enforce the sale, and asking that the judg
ment be equivalent to title, he muet renew the tender and 
pay the money into Court.—Dorion, Tessier, Cross, Bossé, 
Doherty, JJ., 21 may 1890, Foster & Fraser.

VI, Q. B. 408.
Citation*.— Munro k Dufmne, M L. R. 4 Q. U. 176—Perrault r. Areand, 

4 L. C- R. 44V—Pothier, Vente, No. 4H0—6 Ma reads, 177—Marrouz v. Nolan, 9 
Q. L. R. 263.

2. A réméré. —Que dans le cas d'une vente à réméré, lors
que le délai pour l’exercice du droit de réméré ne doit com
mencer à courir qu’à partir de l’achèvement par l'acheteur 
de certaines améliorations sur la propriété vendue, ce der
nier est tenu de donner avis au vendeur lorsque les travaux 
communs sont terminés, et le délai ne compte que de cet 
avis.—Jktté, J., 20 juin 1885, Fournier va Léger.

I, 8. C. 360.

Where a property was sold, and the purchaser bounds 
himself to re-convey it to the vendor within three months 
from the time he (the purchaser) should have completed a 
house then in course of constructions thereon, on being paid 
$3000—that it was the duty of the purchaser to notify the 
vendor of the completion of the house ; and, in default of 
such notice, the right of redemption might be exercised by 
the vendor after the expiration of the three months.—Do- 
hion, Tbssikr, Cross, Baby, JJ., 31 dug. 1886, Leger & Four
nier. Ill, Q. B. 124.

Que la vente de meubles réelle et de bonne foi par un 
vendeur solvable peut se faire et être parfaite sans livraison 
ni déplacement des meubles, mais par le seul consentement 
des parties, même dans lu cas où le vendeur se réserve un 
droit de réméré.

Que lorsque l’acte mentionne la vente “ de tous les meu
bles garnissant mon hôtel comprenant etc,” la vente n’est
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pas en bloc et ne comprend que les objets détaillés à l’acte. 
—Bélanger, J., 28 avril 1890, Bury va Gagnon.

VI, 8. O. 275.
Quo le créancier peut exercer 1a faculté de réméré au lieu 

et place de son débiteur et que s’il intervient un jugement 
entre ce dernier et l’acquéreur d’un immeuble accordant le 
réméré et fixant le montant payable à l’acquéreur pour ob
tenir la rétrocession, le créancier bénéficie de tel jugement 
et peut exercer les droits et se prévaloir des avantages qu’il 
assure à son débiteur et les opposer à l’acquéreur ;

Que, sous ces circonstances, si 1 immeuble a été délaissé 
par l’acquéreur et vendu en justice et qu il soit colloqué 
pour les sommes qu’il a payées, le créancier du vendeur 
peut faire réduire telle collocation au montant fixé par le 
jugement accordant le réméré et déterminant la somme que 
l'acquéreur pouvait exiger avant de parfaire la rétrocession ;

Qu’en pareil cas, si les deniers devant la cour sont suf
fisants pour acquitter les réclamations de l’acquéreur le 
créancier n’est pas tenu de lui faire des offres de la somme 
que le vendeur était tenu de lui payer pour obtenir la rétro
cession de l’immeuble.—Dorion, Monk, Ramsay, Cross, 
Baby, JJ., 27 nov. 1886, Bouchard & Lajoie. II, Q. B. 450.

3. By sheriff.—1. Vacated at suit of purchaser—Properly 
charged with dower claim.—That a purchaser of real estate 
at a sheriff’s sale is not bound to take a deed of the property, 
but may have the sale vacated, if it appear that the immov
able is charged with a claim for dower which is not extin
guished by sheriff 's sale and this is so, even where the pur
chaser has knowledge, before the sale, of the existence of 
the hy|K>thec.—Dorion, Tessier, Cross, Baby, JJ., 22 fbb. 
1887, Blondin & Lizotte. Ill, Q. B. 496.

Citations. —Ant. 1511, 1613, 1635, C. C.—lo Pothier {Bngnel) p 28«, Xot. 
«36, «40, tifi 1,663 John* A Slmler, 21 A. C 7.67- Thomat v Murphy, 8 K !.. 331 — 
Sire y it V—Heeucil Gen Tahir ro Adjudicataire, ATot. 157-151»—43 Dalloz, Jur. 
(7* *•■ Hr fieri ro. Vente, Xot 800,802,873—do ro. Vent- Publique, No. 2122—2 
<lo ro. Acqumcemtnt, Xot I, 467, 458, 401, 602, 503, 5o4, 506, 23, 787—10 Imu- 
mil, Xot. 552 <) 550—Holland de Villargaet Diet vo. Douaire, Xot. 13 4 15— 
Kenutton Douaire Cap. 10 Xo. 4—hacomhe, Kerueil vo. Decret, p. 153-4.

2. Error in deteription.—Qu’il y a nue erreur suffisam
ment grave pour faire maintenir une opposition afin d'au-
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nuler h une saisie exécution d’un immeuble, lorsque les an
nonces du shérif pour la vente judiciaire de cet immeuble, 
le décrète comme ayant 108 acres de superficie, quand en 
réalité il en a 196 ;

Que toutefois lorsque le saisi a eu connaissance de cette 
irrégularité dès le commencement, n’en a pas averti le shérif 
en temps utile, alors qu’il pouvait le faire mais, au contraire 
a attendu à la veille de la vente pour taire une opposition il 
devra payer les frais de la saisie et de l’opposition jusqu’à la 
date de la contestation de cette dernière par le saisissant.— 
Jbtté, J., 27 juin 1887, Exchange Bank vs Lauzon.

III, 8. C. 144.
3. Of immovable— Lease. — That the provisions of art. 

1663 C. C. do not apply to sales of immovables by the 
sheriff, and consequently, that a leêsee of immovable pro
perty sold at sheriff sale is liable to expulsion by the adju
dicataire before the expiration of his lease.

That such expulsion may be effected by summary petition 
for a writ of possession.

That, in the present case, the adjudication having taken 
place prior to the first of february, and the consent or non 
consent of the lessor having ceased to have any effect, the 
question of tacit reconduction coaid not arise.—Johnson, 
Gill, Lorangbr, JJ., 81 ocr. 1884, Mowry vs Bowen.

Ill, 8. C. 417.
Citations.—McLaren v. Kirkwood, 25 L. C. J. 11)7.

4. By prête-nom.—Que quelle que soit l’entente entre le
propriétaire de certains meubles et un prête-nom, la vente 
faite à un tiers de bonne foi par le prête-nom, en son nom 
personnel, est bonne et valable, et le propriétaire ne pourra 
l’attaquer quand même l’acheteur aurait connu au temps de 
la vente, la qualité du prête-nom, celui-ci étant réputé en 
pareil cas, être le maître absolu de la chose qui fait l’objet 
de la vente —Torrancb, J., 12 fév. 1885, Whitehead vs 
Kieffer. I, 8 C. 284.

The appellant (plaintiff) sought to recover machinery 
transfered to one Joseph Kieffer by deed of sale before no
tary, in the ground that the deed was simulated, and that
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the appellant was the real owner of the machinery, Joeeph 
Kieffer being merely hie prête nom. One White intervened 
and alleged a purchase of the machinery by him from 
Kieffer.

(Affirming the judgment of Torrance. J. M. L. R. 1 8. C. 
284). That the sale to Kieffer could not l>e »et aside by any 
evidence less strong than the deed of sale, and that even 
the admission by Kieffer that the sale was simulated (if 
such admission existed, which was not the case) could not 
affect the rights of the purchaser in good faith from Kieffer. 
—Dokion, Monk, Ramsay, Cross, Baby, JJ., 80 juju 1886, 
Whitehead vs Kieffer. IV, Q. B. 236.

5. Completion ofoontraot.—The defendant agreed to pur
chase at 10} cents per lb., a quantity of cheese then in ware
house in Montreal, with right to reject spoiled cheese. The 
cheese had to be weighed, in order to ascertain the sum 
total of the price. He sent men to examine the cheese, anil 
they set apart 1,643 boxes ns acceptable, and rejected 38 
At his request, the cheese, which was to have been removed 
on Friday, 16th April, as allowed to remain in the same 
store a few days longer. On the following day it was da
maged to a small extent by a great Hood which inundated 
the warehouse. The defendant then refused to carry out 
the purchase, and the cheese was resold at a loss, ami the 
present action was brought by the seller to recover the 
difference.

That the sale was complete on the examination of the 
boxes, and the cheese was then at the risk of the buyer who 
must beat the lose — Torrance, J., 14 drc. 1886, Roe» vs 
Hannan. II, 8 C. 395.

Citations —20 Troptony, rente, on 1585, 0—I Ihtveryier, vente, Noe 83, 84 fc. 
2 /\irde$*ue, No. 2921$ — Diyent, Liv. 18 T p. 35 $ 8, 6—fl Marc i If, on art. 1585, 
158fi — Benjamin, on Sale», Amer, edit—4 Delamtrre et Le J‘oit vin, Noe. 118, 125.

(Reversing the judgment of Torrance, ,1. M. L R. 2 8. C. 
395. Tessier and Bossé, JJ dissenting). That where goods 
and merchandises are sold by weight, the contract of sale 
is not perfect, and the property of the goods remains in the 
vendor and they are at his risk, until they are weighed, or 
until the buyer is in default to have them weighed ; and
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this is so, even where the buyer lias made an examination 
of the goods, and rejected such as were not to his satis
faction.—Dorion, Tbssibr, Cross, Boflii, Church, JJ., 23 
may 1890, Hannan & Ross. (Confirmed by Supreme Court 
19 S. C. R. 227). VI, Q B. 222.

6. Contract - Sale of goods -Date of shipment specified — 
Performance.—K. in St. Louis, Mo. on the 22nd March, sold 
1,000 barrels of flour to M in Montreal “shipment 15th” 
meaning 15th April. The flour was shipped March 80th, 
and M. objected to this shipment as prematured. The flour 
was held in Montreal and tendered again to M. on April 
18th.

That this was a good tender under the contract. The pro
per construction of the contract was not that the flour must be 
shipped on the 15th, and on no other day, but that the date 
of shipment was mentioned to fix nproximately the time 
for delivery. — Davidson, J., 19 march 1890, Kehlor vs 
Magor. (Confirmed in Appeal, 1 R. O. Q. B. 28)

VII, S. C. 387.
7. Contract in fraud of creditors—Knowledge of insolvent. 

—One of the defendants sold real estate to the other defen
dant who was his nephew as well as book keeper of a firm 
in which the uncle was a partner ; and the sale took place 
at a time when, in the opinion of the court, the insolvency 
of the uncle was generally known.

That the nephew must be presumed to have had know
ledge of the uncle’s insolvency, and the sale, under C. C. 
1085 was annuled.—Taschereau, Loranobr, Ouimet, JJ., 
31 may 1887, Banque. Nationale vs Chapman. (Confirmed, 
in Appeal, Nov. 27, 1888). Ill, 8. C. 201.

Citations.—Clarke v. Lortie, Reiner k Bouchard, 4 Q. L. R. 203—7 L. C. J. 
219 et 220—McGrath k O'Connor, 14 L- C. R. 303.

8. Deceit—Fraud and fraudulent representations—Exag
geration.—That exaggeration by the seller of the value of 
the thing sold does not constitute a fraud which annuls the 
contract more particularly where the purchaser did not 
wholly rely upon the seller’s statement, but took advice 
from disintereseed parties, and make inquiries as to the
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value, and did not seek to repudiate the bargain until nine 
month# afterwards.—Davidson, J., 16 junk 1888, Caver- 
hill vs Burland. IV, 8. C 169.

9. Delay in delivery—Diligence. —The appellants of Chat
ham, Out., through brokers at Montreal, on the 6th July, 
sold a cargo of wheat, to be shipped by sail, as soon as a 
vessel could be secured and to be delivered at Montreal.

The wheat did not arrive at Montreal until August 15th, 
when the respondent refused to accept it. The appellants 
had endeavoured to obtain a vessel at Detroit but it was 
not until July 21st, that a vessel was finally chartered at 
Toronto.

That the delay of fifteen days which elapsed before a 
vessel was chartered, was an unreasonable delay, as it ap
peared that a vessel might have been obtained sooner at 
Toronto, if the appellants had been willing to pay a liberal 
rate of freight ; and the appellants not having shown due 
diligence, the respondent was justified in refusing to accept 
the wheat.—Dorion, Ramsay, Cross, Baby, JJ., 80 dbg. 
1885, A'orlwood k Borrowman II, Q. B. 285.

10. Delivery.—Qu’un vendeur qui n’a pas accordé aucun 
délai a, pour livrer les choses vendues, tout le délai que l’a
cheteur prend pour le payer et que l’obligation de délivrer 
ne naît qu’aprês le paiement.

Que lorsqu'un vendeur n'est pas prêt a livrer la chose 
vendue dans le délai convenu, 1 acheteur ne peut prendre 
avantage de ce défaut qu’apros avoir fait des offres réelles 
du prix de vente.—Mathieu, J., 25 Fâv. 1889, Desève vs 
Fredette V. 8. C. 48.

Citation#.—Franchïre v. Gordon, 14 L. C. J. 152—Par*om, on Sale, vol. I,p. 
631.

11. Description of property—West side of river- Change 
of course. —That where a deed conveyed all the land of lot 
10 to be found on “ the west side of the river ” which runs 
through the lot, all the land on the west side according to 
the general direction of the river through the lot was in
cluded, although in consequence of a bend in the stream 
and a change of course from south to north, a portion of
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such land lay geographically on the east side of the curve. 
—Dorion, Monk, Tbssibr, Cross, Baby, JJ., 9 dbc. 1884. 
Eaton vs Murphy. IV, Q. B. 337.

12. Error as to accessory of thing sold. -The plaintiff pur
chased from defendant at public auction, two lots of land, 
on Bishop street and signed a memorandum of sale in 
which reference was made to the official plan, on which the 
street was marked as being 51 feet wide. On the surveyor s 
plan prepared for the sale, the street was also traced as 51 
feet, but by error, this part of the street was represented on 
the lithograph copies as of uniform width with the upper part 
of the street which was 60 feet wide. In the advertisement 
and in the auctionneer's announcement, the street was also 
described as 60 feet wide. The vendors offered to cancel the 
sale, if the purchaser had been led into error by the litho
graph copies, but the plaintiff shows to adhere to the bar
gain.

In an action of damages by the purchaser, that the plaintiff 
having received the full number of square feet bargained for, 
having refused to relinquish bargain, which was a profitable 
one for him. having signed a memorandum of sale in which 
reference was made to the homologated plan showing a 
street 51 feet wide, and, moreover, no specific damage being 
proved, this action of damages could not be maintained.— 
Davidson, J., 5 nov. 1887, Inglis vs Philipps.

in, 8. C. 403.
Citations.—lirodie i>. The .Kina, 6 »?. C A’. 1 —Doutney & Hrufire, 24 L. C. 

J. 17.

The appellant purchased from the respondents at public 
auction two lots of land on a certain street, and signed a 
memorandum of sale in which reference was made to the 
official plan, on which the street was marked as being 51 
feet wide at that place. On the surveyor's plan prepared 
for the sale, the street was also traced as 51 feet in width, 
but by inadvertence, on the lithographed copies distributed 
at the auction sale, the part of the street where the lots were 
situated was represented as f uniform width with the up
per part of the street, which win 0 feet w ide. In the ad-
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vertisements, and in the auctioneer’s announcement at the 
sale, the street was also described generally as 60 feet wide. 
When the error was discovered the respondents (vendors) 
offered to cancel the sale if the appellant (purchaser) had 
been misled by the error on the lithographed copies, but 
the appellant refused and brought an action of damages

(Affirming the judgment of Davidson, J., M. L. R. 3 8. 
C. 408). In an action of damages by the appellant (pur
chaser) that he having received the full number of square 
feet bargained for, having refused to relinquish the bargain, 
having signed the memorandum of sale in which reference 
was made to the homologated plan showing a street 51 feet 
wide, and, moreover, no specific damages being proved, an 
action of damages could not be maintained.—Cross, Baby, 
Bossé, Doherty, JJ., *24 jan. 1891, Inglia k Philippa.

VU, Q. B. 36.
Citations.—Dobtll v. Steven*, 3 B k C. 623—6 Clark k Finnelhj, Atwood v. 

Smilltpp. 330, 395, 502—Kerr, Fraud and Mutake, pp. 324, 326,330, 334, 888» 
388.

13. Fear of disturbance. - Que la question de savoir si 
l’acheteur a juste siyet de craindre d’être troublé et peut 
demander caution en vertu de l'art. 1535 C. C. est une ma
tière discrétionnaire, dans laquelle cette Cour sera peu dis
posée à déranger le jugement de la Cour de première ins
tance.

Que lorsque la Cour de première instance a condamné le 
vendeur à donner caution, sans limiter la durée de tel cau
tionnement, la Cour d’Appel réformera le jugement à cet 
effet.—Dorion, Ramsay, Tbssibr, Cross, Baby, JJ., 27 janv. 
1886, Biron k Trahan. I, Q. B. 247.

14. Goods consigned as samples to test market — What 
constitutes acceptance. -That where goods are forwarded 
without order from the consignee, but along with goods 
ordered by him, the object of the consignor being to test 
the market, the evidence necessary to establish acceptance 
by the consignee must be much clearer and more positive 
than if the goods had been consigned to order in the usual 
way. So where two cases of accordéons were consigned 
without order but amongst other goods ordered ; and the
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consignee paid the freight bill upon the whole consignment, 
but complained of the price and quality of the accordéons, 
and declined to accept unless certain deductions were made 
for broken articles which offer was not accepted by the con
signor, it was held that the payment of freight and the 
opening of the cases were not sufficient to constitute accep
tance of goods not specially ordered.—Taschereau, Wur- 
telb, Tait, JJ., 22 dec 1888, Trester vs Trester.

V, E C 188.
15. Hypothec-Clause of franc et quitte.—In an action to

oblige the vendor to execute a deed of sale of real estate or 
pay damages, where the vendors agent wrote to the pur
chaser as follows :—“ I can offer you the house at $4300, on 
the following terms “ $1000 cash, $1000 in about two years ; 
balance $2300, mortgage on ground,, can remain as long as 
buyer requires ; ” that this was eqnix'alent to the clause of 
franc et quitte with the exception of the hypothec men
tioned in the lettei, and that the vendor thereby promised 
and was bound to give a clear title with the exception only 
of $2300 ; and he not having executed such deed and hav
ing sold the property to a third party, the judgment which 
condemned the vendor to pay $300 damages, was con
firmed.—Dorion, Monk, Ramsay, Tessier, Cross, JJ., 20 
jan. 1883, Gauthier & Ritchie. IV, Q. B. 42Î6.

Citations - -Sirey, 1827, 2, 161 — Talbot v. Helveut, 4 Rap. Jud de Quebec 104 
—24 Laurent, No. 325 p. 317—1 Duvergier, No. 426—10 Duranton, No. 437— 
S V. 8, 2, 411—1 Larombilre, p 617—28 Jtemolombe, p. 4—Rolland de Villur- 
guet, ro. Stelliouat, No 11 — Troplong, Contrainte par corps, No. 68—18 /Juranton, 
Not. 443-444—5. V, 61,2, 546—5. V, 63,2, 270— G. T. A. Co k Rrewiter, 6 
Z. N. 34.

16. Inferiority of quality - When goods ceased to be at 
risk of vendor.—Where flour was sold at Toronto, Ontario, 
to a purchaser in Sherbrooke, province of Quebec, at $4.85 
per barrel, delivered at Sherbrooke and Arthabaskaville, 
that the flour was at the risk of the vendor until delivered, 
and that the purchaser (who had paid cash, and who did 
not examine the flour until a quantity had been sold in 
small lots to his customers) was entitled to recover from the 
vendor the difference between flour of the quality ordered
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and that which had been received. — Dorion, Tkssikh, 
Cross, Baby, JJ., 22 march 1887, Taylor à Qtndron.

Ill, Q. B. 38.
17. Jus disponendi. - Where a person who sells goods on

time, shows by his acts, his purpose to retain the property 
therein, until the conditions of sale be complied with, as for 
example by consigning the goods to his own agent, in the 
city where the purchaser resides, with instructions not to 
part with the bill of lading until the purchaser shall have 
accepted a draft for the price, the right of property does 
not pass to the purchaser and the agent of the vendor may 
retain the goods in the event of the purchaser refusing to 
accept a draft for the price payable at the expiration of 
credit.—Johnson, Torrance, Mathieu. JJ, 80 junb 1886, 
McGillivray vs Watt. Ill, 8. C. 170.

(Affirming the judgment of the Court of Review M. L. 
R. 3 8. C. 150). Where a person who sells goods on cre
dit, shows by his acts, his purpose to retain the property 
therein, until the conditions of sale be complied with, as for 
example by consigning the goods to his own agent, in the 
city where the purchaser resides, with instructions not to 
part with the bill of lading until the purchaser shall have 
accepted a draft for the price, the right of property in the 
goods does not pass to the purchaser and an action of re
vendication by the purchaser who has refused to accept a 
draft for the price will not be maintained.—Dorion, Tes
sier, Cross, Church, JJ., 24 sept. 1881, McGillivray & 
Watt. UI, Q. B. 249.

CITATION».—Shepevd k Harrieon, L. R. 4 Q. li. 23, 107—Brandt v. Bowl l>y, 
2 tirad. t>32—Sirey ft Gdbert, art. 158ft, Nat 20, 24, 25, art. 2102, No. 175— 
Mnrcadi k Pont, Vente, cop. 1, sec. 1.

18. Latent defect.- Que l'on ne peut considérer comme 
un défaut caché dont le vendeur est tenu de garantir l'ache
teur, la trop grand faiblesse des ressorts d’une voiture que 
l'acheteur a pu examiner en l’achetant.

Que le vendeur n’est pas tenu des vices de la chose ven
due et la vente n’en peut être annulée lorsque l’acheteur les 
a connus depuis la vente et qu’il a persisté à garder cette
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chow vendue, acceptent l’obligation du vendeur de la répa
rer.—Mathibu, J., 7 mars 1887, Paquet vs De paras.

III, 8. C. 48.
Where horees, at the time of their sale, were suffering 

from glandera, but the disease waa not sufficiently devel
oped to be apparent until about twenty days afterwards, 
and the purchaser then notified the vendor of the fact, and 
that they would be destroyed if not removed within three 
days; that a redhibitory action instituted four weeks after 
the sale and delivery waa brought with reasonable diligence. 
—Dokion, Tbssibr, Bart. Church, Bossé, JJ., 22 jan. 1890, 
M S. R. & Lyndtay VI, Q. B. 136.

Citation*.-- Ilf yin v. Du bon, I Q. L R 381 -Darte > Kennedy, 1 .'> L C J. 
280—/.anther * Chamynynt, 2» L C. J. 254—Donihre & Mnrj>hy, 2 /> K 94— 
Crevier .. Ckayer, 3 L. S 84

19. Misrepresentation.—The appellant sold to the re- 
spondeut his assets, stock in trade, machinery patents by 
an agreement of which the material words are as follows: 
—“John Tye... hereby agrees to transfer and assign all 
his rights and interest in the assets and stock—in trade and 
machinery of the business carried on by him in Toronto and 
Montreal, under the name of John Tye A Co., otherwise 
called the Dominion Wire Mattress Company, to Warren 
T. Fairman, and also the ]iatents used by said Tye in con
nection with said business... The consideration of this 
transfer is $1000, of which $2000 are to be paid in cash, 
$500 in three months, $600 in six months, $500 in nine 
months and $600 in twelve months Irom this date, in notes 
of W. T. Fairman... If, on stock taking, which shall be 
taken within one week, it is found that $4000 is not the 
exact valuation of the property transferred, the parties shall 
regulate the deficiency or excess as follows :—... if less than 
$4000, then the deficiency shall be deducted from the cash 
payment of $2000. “ And in a postcript it was stated that
Tye “ transfers to said Fairman the goodwill of said bus
iness.” On getting possession Fairman found that there was 
no existing patent in Canada for the process of wire coiling 
handed over to him by Tye in execution of the agreement, 
and that no patent could be obtained for it in Canada, in-
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aamuch an application had not been made within a year 
from the date of the patent obtained in the United States. 
The stock taking showed the value of the machinery and 
plant to be $1,920.80, leaving $2000 to represent the value 
of the patenta or of the patenta and goodwill.

That the sale should be regarded as a sale in bloc, and 
that there being deception and misrepresentation us regards 
the patents, which were, in fact, worthless, the purchaser 
was entitled to damages, the measure of which might be 
taken as the $2000 allowed for the patents,—the goodwill 
having been added as a separate memorandum and nothing 
having been allowed as a consideration therefor.—Monk, 
Tbssikr, Cross, Baby, JJ., 21 may 1885, Tyt k Fuirman

I, Q. B. 504.
Where an article sold by auction is falsely represented to 

be the property of a person to whom it did not belong, and 
to have cost a sum far in excess of its actual cost, the sale 
is null and void, and an action cannot be maintained 
against the purchaser.—Torrancr, J., 6 march 1876. Shaw 
vs Lacoste. II, 8. C. 249,

20. Of. -1. Book debts.—Que la vente des dettes actives 
ou “book debts" d’un commerçant en faillite à Iencan pu
blic, ne comprend pas les livres de compte eux-mêmes, mais 
simplement la vente des créances du failli—Jette, Wdr 
tele, Tait, JJ., 81 mars 1887, Guindon vs Fait.

III, 8. C. 79.
2. Of building materials. — That the words “ building 

materials " in a contract of sale of materials to be removed 
from a certain lot of ground, do not include fixtures and 
appliances contained in the building, for supplying heat, for 
lighting by gas, and for the distribution of water.—Wur- 
tblk, J., 18 junk 1891, Labbi vs Francis VII, 8 C. 305.

8. Claims not get mutured.—Que l’on |>eut validement 
transporter des créances non échues et le transport ne fût il 
fait que comme sûreté collatérale, les créanciers du cédant 
ne peuvent demander k être colloquée au marc la livre.— 
Mathieu, J., 16 mars 1885, DeBellefeuille vs Boss.

I, 8. C. 212.
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Citations—10 Pothier, Proced. No 516—1 Pigeau, Châtelet, pp 647-656— 
28 fjaurent, No. 444—4 Aubry et Ran, p. 700 § 432 ; p. 419 § 359; p 700 § 432 
—Motions Bank vt Lionaii, 5 L. N. 252—Dupuy v. Bourdeau, 6 L N 12—4 
CarrC et Chauveau, Q. 1972 p. 643—9 Marcad>:, art. 2075.

4. Goods.—a. By samples—Latent defect.—Wine was 
sold by sample, and accepted by the buyer without compa
rison, and paid for, and part of it resold by him.

HELD :—That the buyer was not entitled to tender back 
the wine, after the lapse of more than a year, on the ground 
that it was of inferior quality.—Dorion, Monk, Ramsay, 
Cross, Baby, JJ., 27 may 1881, Guest k Douglass.

IV, Q. B. 242.
b. latent defect.—That sourness and unsoundness in salted 

salmon—defects which were discoverable by smell when the 
goods were opened and inspected—are not latent defects 
against which the seller is obliged by law to warrant the 
buyer.

Where goods are sold without warranty and subject to 
inspection, the buyer is bound to make an inspection of the 
goods within a reasonable time after delivery ; and an ac
tion brought five months afterwards, complaining of the 
quality of the goods received by him, is not exercising due 
diligence.

Where the buyer pretended that the sale was made with 
warranty, and the agent of the seller immediately wrote 
that before the sale he has read his principal’s letter to the 
buyer, stating that there would be no warranty this fact, in 
the absence of any immediate and positive denial by the 
buyer furnishes a strong presumption of the truth of the 
agent's statement. — Tait, J., 29 may 1891, Vipond vs 
Findlay. VII, 8. C. 242.

Citations.—Pothier, Vente, No. 207—4 Aubry et Ran, 387—24 Laurent, No. 
284—Bedarride, Droit Commercial, No. 274 p. 356- Benjamin, p. 649, 650 — 
Campbell, on Sale» 304—Lewis v Jeffrey, !8 /,. C. ./. 132.

c. On tredit.—Qirun vendeur qui accorde à l'acheteur un 
délai pour le paiement d'un prix convenu, ne peut ensuite 
refuser de livrer les marchandises vendues et exiger des ga
ranties, à moins que l’acheteur ne soit devenu insolvable, 
de manière à ce que le vendeur soit dans un danger imrai-
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nent de perdre sa créance ; et un plaidoyer à une action 
réclamant des dommages pour défaut de livraison, n’allé
guant pas cette insolvabilité, est mal fondé en droit et peut 
être renvoyé sur réponse en droit.—Wurtblb, J., 21 mars 
1888, Collette vs Lmti. IV, 8. C. 23.

Qu’un vendeur qui a accordé un délai pour payer ne peut 
pas refuser de livrer la marchandise vendue, à moins que 
l’acheteur ne soit devenu insolvable.

Que s'il refuse d’en faire livraison, sans avoir cette raison, 
il sera responsable des dommages que l’acheteur en souffrira ; 
et que ces dommages sont la perte des profits que l’acheteur 
avait déjà faits ou était de faire sur la vente de ces marchan
dises, mais qu'ils ne peuvent s'étendre a une prétendue perte 
tie clientèle, plus ou moins certaine, et qui n’a pas été appré
ciée réellement pécuniairement.—Tbllibr, J., 8 mars 1889, 
Collette vs Lewis. V, 8 C. 107.

d. Order obtained by commercial traveller —In law, and 
by the custom of trade, the mere taking of an order for 
goods by a commercial traveller doe*.not complete the con
tract of sale, so long as the order has not been accepted by 
the principal. And where the latter refuses to accept the 
order, and gives notice to the person from whom the order 
was taken, he is not liable in damages — Dorion, Baby, 
Bossfc, Doherty, JJ., 27 nov. 18>0, Brock & Oourley

VII. Q B. 153.
Citations.—Mlot, /*. 44-J :»«. 37—Do Diet, vn M,tn lot «*•. i:ui—.V-m*. , Dr. 

Com. It § 47—1 /‘orJettuê, Ihoit (’om. § "231.

e. Slight variation from conditions of contract—Sight draft. 
—M. sold VlcB ten car loads of peas, price payable by 
drafts at sight, with bills of ladings attached. M. with the 
first car load, made a draft on demand instead of a sight 
draft, asking at the same time whether McB. wanted the 
rest at sight. McB. refused to accept the draff, or to take 
delivery of the peas, and repudiated the contract.

That the slight difference in the drafts did not constitute 
a sufficient reason for McB. to repudiate the contract, as he 
might have accepted the demand drafts on condition that 
they would be payable only three days after acceptance ;
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and moreover it appeared that he had repudiated the con
tract on a different ground before the drafts were presented. 
—Baby, Bossé, Dohbrty, Cimon, JJ., 25 junk 1391, Me Bean 
& Marshall VII, Q. B. «77.

5. Real estate free and clear.—That where real estate is 
sold free and clear, of incumbrances, the purchaser to pay 
the price in cash to the vendor, and it appears that the pro
perty is charged with hypothecs, the purchaser is not bound 
to execute a deed until the vendor has caused hypothecs to 
be discharged.

It is not necessary that the acceptance by the vendor ot 
an offer to purchase an immovable be expressed in writ
ing. Acceptance may be shown by acts ot the vendor, or 
his agent, such as a preparation to vacate the property, in
terviews between parties, etc. — Tait, J., 81 may 1887, 
Oreene vs Mappin. Ill, 8. C. 393.

Citation—Burroughs & Wells, M L R. 3, Q. B. 492, - Blondin * Luotte, M 
L. R. 3 Q B. 406.

Where real estate is sold free and clear of incumbrances, 
the purchaser to pay the price in cash to the vendor, and it 
appears that the property is charged with hypothecs, the 
purchaser is not bound to execute a deed unless the vendor 
within the time fixed for completing the contract, has cau
sed the hypothecs to be discharged —Dorion, Baby, Bossé, 
Dohbrty, JJ., 27 nov. 1890, Dandurand vs Mappin.

VII, Q. B. 443.
31. Petitory action — Promise of sale — Commencement of 

proof.—That where real estate is sold free and clear of in
cumber ncee, and it appears that the property is charged 
with a hypothec, the purchaser is not bound to take a deed 
until the vendor has caused the hypothec to be discharged. 
—Dorion, Trssirr, Cross, Baby, JJ., 22 kbb. 1887, Bur- 
roughs & Wellt. Ill, Q. B. 403.

Citations.—Bogan v. Bernier, 31 L. C. J. 101—Parker «>. Felton, 21 L. C. J. 
253 — Blondin r. Madont, 1 L C ./• It—Merrill r. Ballant, H /. C. ./• 36—Mr- 
Donnell * (Joundrg, 1 L. N. 60—G. T R. Co. ft Brewster, !.. N. 34—G T R.Co. 
v. Ball, 25 L C. J. 12.

Where there has been a sale, or promise of sale, of an 
immovable accompanied by possession, at a price to be sub-
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aequently determined by the parties, and afterwards fixed 
by a memorandum of the vendor’s manager, the vendor is 
not entitled to bring a petitory action to recover the pro
perty, his recourse being an action to compel the purchaser 
to take a deed.

A promise of sale may be proved by verbal evidence 
where there is a commencement of proof in writing.

In the present case, a memorandum of figures in the hand 
writing of appellant’s manager, with his statements when 
examined as a witness, constituted a sufficient commence
ment of proof.—D<irion, Cross, Baby, Bossé, Dohbrty, J J., 
19 juni 1890, Montreal Ijoan and Mortgage & Leclair.

VI, Q R 374.
Citationsà Price, 11 Q A*. 309—Price A NuuU, 13 Q. L. H. '286 

— 5 Urombtrre, p. 84—Art. 1473, MTS, 1493 C. C.—Polhirr, Vente, ATo» 24, 25» 
26 et 28—5 Larombv re, No. So p. 1 <•/ 109.

22. Pourparler, — Bem-dv of vendor — Polie enchère. — 
Where the condition, of h sale of immovable property have 
been settled or practically settled by pourparlers between 
the parties, but the interval between the pourparlers and 
the preparation of the deed of sale is to long aa to change 
these conditions, there is no longer the consent necessary to 
complete the contract of sale.

SEMBLE that a vendor of immovable property, on the 
refusal of the buyer to carry out the contract, cannot sell 
the property at the folle-enchire of the buyer, and claim the 
difference of price from such buyer as damages.—diLori- 
mihr, J., 2 nov. 1889, Pepin vs Siguin. V, 8. C. 216.

Citation.—Pothier, rente, No 31 (Buynel)—Tmplong, vente, No 4,37 et 509,— 
1 Mar cadf sur arts. 1562-83, Q. N.

28. Price payable by instalments—Title to remain in the 
vendor until full payment—Bight to revendioate. —That an 
agreement by which the title of the thing sold is to remain 
in the vendor until the promissory notes representing the 
price (payable by instalments) shall have been fully paid, is 
valid and effective ; and that in the event of the price not 
being fully paid in accordance with the terms of the agree
ment the vendor may revendicate the thing sold —David
son, J , 10 nec. 1888, Oollie vs Rascony. IV, 8. 0. 313. 

30
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Citations.—Brown v. Lemieux, 3 R. L. 361 —Goldie v Bitaillon, 7 L. N 347 
—Bertrand v. Goudreau, 12 L. N. 154 — Richard v. Fabrique Notre-Dame de Qué
bec, 5 L. C. R. 3—Gray v. Hôpital Sacré-Cœur, 13 Q. L■ R• 85—Grange t> Mr- 
I.ennany, !» S. C■ R 391.

24. Promise of sale—Acceptance - Lapse of time. — The 
appellant, on the 28th July, by writing, offered certain pro
perty to the respondent for $50,000 ; $8,000 of which to be 
paid cash on passing deed, “ this offer shall remain open to 
the 10th August next." The respondent sent a letter to the 
appellant on the 10th August stating that he accepted but 
did not make any tender, or put the appellant en demeure 
to pass a deed.

That it was the duty of respondent to put the appellant 
en demeure to pass a deed on or before the 10th August, 
and to tender the $8,000, and this not having been done, 
the offer or promise of sale became ineffective by lapse of time 
—Dorion, Monk, Ramsay, Sanborn, Tbssikr, JJ,, 22 skpt. 
1876, Munru 4 Dufretne. IV, Q. 11. 176.

Citations.— I Troploug, vente, .Vu. IN—ii TvuHier, No. 30—Perrault o Amind, 
4 L. C. R. 4 11»

25# Property of hypothecary claim by purchaser.—M. ac- 
qui red certain real estate against which a judgment had 
previously been registered. M. paid off' this hypothecary 
claim. When he did so, the time for reviewing the registra
tion of the judgment claimed against the property had not 
expired

That the payment by M. of the hypothecary claim against 
the property was made eu temps utile, and had the effect 
of extinguishing the hypothec and that M was entitled to 
retain the amount so |iai<l out of the price payable to his 
vendor.—Gill, Loranubr, Tait, JJ., 80 April 1890, Kay vs 
Qikeault. VII, S. C. 465.

Citations.— Théherge v* Duniou. 12 Q. />. R. 1.

26. Refusal of purchaser to accept.—Where a person who 
purchased a bankrupt stock from the assignee, and made a 
payment on account of the price, subsequently refused to 
accept the goods or to pay the balance of the price, on a 
pretence which he failed to prove ; that the sale was dis
solved, and that the vendor was entitled to resell the goods,
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after legal and customary notice, at the risk of the pur
chaser.—-Johnson, Plamondon Bourueois, JJ., 81 ooi. 1886, 
Desmarais vs Picken. (Judgment of Superior Court M L. 
R. 1 8. C. 185 confirmed in review.) I, 8. C. 476.

The appellant, at Montreal, on the 26th September 1884, 
sold tea to arrive ex “Qlenorchy” at the port of New York. 
The tea reached Montreal October 14, 1884, and was then 
offered to respondents. The latter refused to accept unless 
the conditions of sale were altered, and the tea was resold 
at a loss

That the offer of October 14 was an offer to deliver within 
a reasonable time, and if the respondents, after refusing to 
take delivery according to the conditions of sale, wished to 
retract their refusal, it was incumbent on them to make a 
distinct offer to the appellant to do so and not to leave him 
in doubt as to the position they took in the matter.—Ho
rion, Ramsay, Tbssikr, Cross, JJ., 25 sept. 1886, Cox k 
Turner. II, Q. B. 378.

37. Registration of sale by donor to third party before re
gistration of donation — Rights of donee —The notice received 
or knowledge acquired of an unregistered right belonging 
to a third party and subject to registration, cannot prejudice 
the rights of a subsequent purchaser for valuable considera
tion whose title has been duly registered except when such 
title is derived from an insolvent trader ; C. C. 2085. The 
mere fact that the subsequent purchaser was cognizant of 
the prior unregistered deed, without evidence of fraudulent 
collusion lietween him and the vendor, does not affect his 
rights. And so, where F. made a donation, and (in the 
opinion of the majority of the Court) there was no fraudu
lent collusion between F and 8., the second acquéreur, it 
was held that C. could not maintain a petitory action 
against 8. founded upon the deed of donation, though 8. 
had knowledge of the prior deed.—Taschereau, Mathieu, 
Davidson, JJ., 80 dec. 1887, Charlehois vs Sauvé.

Ill, 8. C. 313.
Citations.—Stuart * bowman, 3 L. C. R. 300—Chardon, 1 Dal et Fraude, 56 

— lloinoMNtidr, 30 Recur Pratique el Droit Françaie.—Farmer v. Devlin, Hammy e



454 SALK

.1 pptat 6W*,'G<;4—Kan' A'artiie, 24 A. C. •/. 216— Norlluimr «>. Vnp/reeit, 2 
A C A../.—105 Utotiin v. Langcher, 3 Ç>. A. A’. 272—I/iuytlon v. /.<imr, 7 <,> 
A A*. SOI.

588. Right of redemption Refusal to retrocede Tender 
not followed by consignation - Right to revenues of property. 
—That a vendor, seeking to give effect to a right of re
demption, and who merely makes a tender to the purchaser, 
not followed by consignation, does not thereby acquire a 
right to the revenues of the property if the purchaser re
fuses, to retrocede. A A consignation, to be effective, should 
be made, partie appelée, at a place andM time and with a 
person duly designated to the holder of the property. 
Moreover, in the present case, the tender was insufficient in 
amount.—Davidson, J., 7 nov. 1888, Fournier vs Léger. 
(Confd in appeal 6 Q. B. 448). IV, 8. C 5633.

Citations,—3 J'othier (liugnet) Vente, N<>. 41", 384, 385, ."ixti—3 laromhiin, 
art. 1157, pp. 4 4 2-4 4M—2 Znrkarim, /»• 385—2 Vo null, put' infill p. 23!*, Ao. 8— 
fiounrran iff /.aeombe, euneignation—Nugent k .UilrheU, III !.. N. 267.

89. Bight of unpaid vendor. Que lea [iroviaione de l’art. 
1998 U. 0. limitant l’exercice du privilège du vendeur aux 
quinze joura qui euivent la vente dana lee caa de faillite, 
s'appliquent non seulement au caa de faillite sous l’empire 
d’un acte de faillite, mai» au caa d’insolvabilité sous le droit 
commun, quand un commerçant cesse ses paiements (art. 17 
par. 28).

Que lorsque l’acheteur y consent, le vendeur qui est dans 
les conditions*voulues pour revendiquer, peut se faire re
mettre à l’amiable les marchandises vendues sans avoir be
soin de lee faire saisir par voie de revendication.

Que l’expression “ les quinze jours qui suivent la vente ” 
dans le dit art. 1998 doit s’entendre de la vente parfaite, et 
partant, si les marchandises sont vendues au poids, au compte 
et 4 la mesure et non en bloc (art 1474 C. C.) le délai pour 
revendiquer ne commence 4 courir que du moment où elles 
auront été pesées, comptées ou mesurées.—Dorion, Monk, 
Ramsay, Cross, Baby, JJ., 21 mars 1886, ThibaïuUau k 
MilU. I, Q. B 386.

Que le recours du vendeur uon payé de faire résilier la 
vente lorsque le débiteur est insolvable, est entièrement dis-
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tinot de «on droit de faire eaieir revendiquer lee choies ven
dues; que le 2e par. de l'art. 1999 du Code Civil qui exige 
|x>ur la «aiiie revendication que les chose» vendue» «oient 
entière» et dan» le même état ne «'applique pas à la résolu
tion de la vente ; que, par suite, le vendeur peut faire résilier 
la vente même lorsque lee marchandises vendues ont été mê
lées au stock du débiteur si elles peuvent être identifiées.— 
Cimon, J., 20 fIv. 1886, Brown v Labelle II, 8. C. 114.

An unpaid vendor is not entitled at the same time to 
pray for résiliation ol the sale, and also that the goods be 
sold and that he be paid by privilege from the proceeds ; 
but he is entitled to pray for the résiliation of the sale and 
the return of the goods without offering the buyer the op
tion of paying the price.

So, where the plaintiff prayed for the résiliation of the 
sale and also that he be paid the price out of the proceeds 
of the goods, it was held that such conclusions were incom
patible, and that'the defendant, under C C. P. 120 might, 
by dilatory exception, have called upon hint to declare his 
option ; but a demerrer to the action generally, with conclu
sions to its dismissal, was held had because the demand for 
the résiliation of the sale was well founded — Lokanok*. J., 
28 nov. 1884, Wylie vt Taylor. II, 8. C. 374.

The unpaid vendor is not entitled to ask for the résilia
tion of the sale of an immovable unless there lx- a stipula
tion to that effect in the contract of sale.—Lacost*, Baby, 
Uosslï, WIIHTKLK, 27 nov. 1891, McNaugkton vs Exchange 
Nat. Bank. VII, Q B. 180.

30. Sale by correspondence. Qu'nne carte postale adres
sée a un commerçant, annonçant qu’on a une certaine quan
tité de marchandises à vendre, il un prix désigné, est une 
offre de vendre qui, si elle est acceptée de suite rend le con
trat de vente parfait.

Que le refus de livrer la marchandise vendue sous les cir
constance* ci-dessus donne à l’acheteur une action en dom- 
manges contre son vendeur pour le* profit* qu’il a manqués 
de faire ; et qu'il n'est pas nécessaire pour l’acheteur de 
mettre le vendeur on demeure d’exécuter son contrat ou de
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lui faire des offre» réelle» avant d’intenter l’action en dom
mage».—Mathieu, J , 9 mai 1889, Fuller vu Moreau.

V, 8. C. 181.

31. Sale for oaah—Default to pay price__Que dan» une
vente pour argent comptant, »i l'acheteur refuse de payer 
comptant et n’offre que de» valeur» commerciale», la vente 
en loi eet »an» effet.

Que dan» le cas où, aou» ce» circonstance», l'objet vendu 
a été livré, le vendeur restant propriétaire peut en faire sai
sir revendiquer —Ouimet, J., 80 sept. 1887, Pominville vs 
Delongchamp. III, 8. C. 195.

38. Sale with a suspensive condition_Where the sale of
a movable is made with a suspensive condition, and it is 
stipulated that the purchaser shall not have any title in the 
thing sold until the condition »hall be performed—a» where 
a subscription is obtained to a book, deliverable in volumes, 
and the price is payable in monthly instalments a» the work 
is delivered, and it is stipulated that the purchaser shall 
have no property in the book until the price shall have been 
wholly paid—the vendor has a right to revendicate the vol
umes delivered, in default of payment as stipulated, even in 
the possession of a third party who has acquires the same 
in good faith and for valuable considération, unies» the 
circumstance» be such as validate the sale of a thing not 
belonging to the seller.—Johnson, Wurtele, Davidson, JJ., 
31 may 1890, Canadian Subscription Co. vs Donnelly

VI, 8. C. 348.
Citations—Goldie vt Bitaillon, 7 L. N. Ml—McLennan ve (/range, 'i Dor. Q. 

B. Rep. US.

Where a movable thing is sold with the stipulation that 
the title shall remain in the vendor until the price shall be 
entirely paid, and before payment of the price, but more 
than fifteen days after the delivery of the thing, the pur
chaser becomes insolvent and makes an assignment; that 
the vendor is not entitled to be collocated by privilege, for 
the price of the thing, on the insolvent estate of the pur
chaser.—Dorion, Tkssiek, Cross, Bossfi, JJ., 28 may 1890, 
Irving vs Chapleau. VI, Q. B. 157.
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t'lTATloK#—Goal,I r Cuir.iM, 10 /«. C.7 its —Mut/ u Fourni'r, 8 /. S. 33»— 
M'llkrtc* r. Sr neral, 7 !.. C. 7 222— Ueamlrg »• 7-/«.#■«, IS /,. f. 7. I \H~Thoma* 
«' Hi /,. C. 7. :101«—Orange «•* Mc/ entum, Si .1 f A* :i»l —Fiehanl #•* Fi-
hri/Hi- XoIrr-lMme Ifo/Ur, 6 A. C 7. :i -11er tram! re Gauilr.au, 12 A’. / 164— 
Z/riny , * f/o/nlal Sitcr/-C<iur, 13 </ /. A’. 85—AM »•* /averdi'rr, \ Q. /.. A*. 247 
—/*'<«/./.e r« Fascont, M J.. A’. 4 X C. 313- Tro/Uong, Vtnlt, No. 182—/‘o/AiVr, 
TmiU ,lt$ Ohlig. eh 3 v4r<. I JVe. 6—4 Anhrt/ el Fan, 8 «. Sill /«. 75.

(Kollowing ('aimdian Subscription Co. vs Donnelly, VI. 
!.. R. 6 8. (I. 848). Where the sale of a movable is made 
with a suspensive condition, and it is stipulated that the 
purchaser shall not have any title in the thing sold until the 
condition shall he jierformed—as where a thing is sold and 
delivered and the price is |iayable in instalments, and it is 
stipulated that the purchaser shall not have any property 
on the thing until the price shall have been wholly paid—the 
vendor has a right to revendicate the thing, in default of 
|»yiuent as stipulated, in the |possession of a third party 
who has acquired the same in good faith and for valuable 
consideration, without reimbursing to him the price he has 
paid for it, unless the circumstances of the sale to such third 
party be such us validate the sale of a thing not belonging 
to the seller or unless it be a commercial matter, or the 
thing be sold under the authority of law (arts. 1488, 1490
a o.)

The fact that the person in whose |iosaeasiou the thing is 
revendicated may have been misled, by seeing the name of 
his vendor inscribed on the thing, does not derogate from 
the rule above stated ; it merely gives rise to a claim on
hie part against his vendor__Johnson, Winmail, Ouimut,
JJ., 80 Die. 1890, Qoldie tit Filiatruult. VII, 8. C. 364.

33. Simulation.—A manufacturer of farming implements 
obtained advance to buy machinery, which was placed by 
him in a building belonging to him. He then made a sale 
of the machinery to the person who furnished the advances, 
with right of redemption within two years, lie did not 
exercise this right of redemption within the stipulated time, 
but remained in possession of the machinery.

Following the decision ol the Privy Council iu Cushing 
vs Dupuis 8 L. N. 171, 24 la C, J. 161. That the deed did 
not constitute a real sale, the object of the deed being merely
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to pledge the effects to the creditor ae collateral security for 
the advances, which pledge, not being accompanied by 
delivery, was without effect, and the creditor, therefore, was 
not entitled to oppose the seizure of such effects at the in
stance of a judgment creditor.—Johnson, Tait, dkLorhhkr, 
JJ., 28 rkb. 1890, Chevalier ve Latraveree. VI, 8. C. 356.

Citation».—Cuthing k Dupuy, 24 L 161—17 R. L. 161.

34. Time of essence of contract.-Par contrat sous seing 
privé en date du 26 octobre 1880, le défendeur s'oblige a 
livrer au demandeur, dans sa cour, k Montréal, quand il en 
serait requis (as required), à compter de la date de ce con
trat jusqu'au 1er mai 1881, 50 tonnes de foin de première 
qualité, à $18 la tonne, formant un prix total de $650. Avant 
le 1er mai 1881, le vendeur ne livra à l’acheteur que 28| 
tonnes du foin en question et il restait encore 26$ tonnes 
non livrées, représentant une balance de $842 pour le prix 
de cette dernière quantité, le 28 mai 1881, le vendeur fut 
mis en demeure de livrer k l'acheteur la balance du dit foin, 
mais ne tint aucun compte du protêt.

Juor:—Que, aux termes de ce contrat, le défendeur n'é
tait tenu de livrer au demandeur le foin en question “ que 
s’il en était requis avant le 1er mai 1881 et jusqu’à cette 
époque maie pas plus tard."

Que l’époque fixée par le dit contrat pour la livraison du 
foin en question, était de “ l’essenc • " du contrat, et que le 
détendeur n’était pas tenu et tu imuvait valablement être 
requis de le livrer après cette é "que.—Torrance, Jkttk, 
Gill, JJ., 29 avril 1882, Larin ne Kerr. I, 8. G. 374.
35. Title—Registration. -Que lorsqu’un vendeur a fourni 

à son acheteur des titres suffisants de la propriété vendue, 
à la satisfaction de ce dernier, il n’a pas le droit subséque- 
ment, sans le consentement de celui-ci, et sous prétexte de 
compléter ces titres, de faire enregistrer sur la propriété des 
actes faisant voir apparemment qu’il était encore le proprié
taire de In dite propriété.

Que dans ce cas, l’acheteur a une action pour faire radier 
ces enregistrements si le vendeur refuse do le faire.—Tah- 
chrrkau, J., 15 avril 1890, Mallet va Dolan.

VI, S. 0. 138.
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36. Warranty—Soundness of horse—That a statement in 
an advertisement of an auction sale, that a pair of horses 
were “ warranted sound ” did not constitute a warranty ; 
especially when the conditions of sale announced by the 
auction nee r, at the time of the sale, expressly stated that 
no warranty should be given.

That in the present case the horses in question were 
“ sound ” notwithstanding one of them was 41 bent over ” 
or 44 sprung ” in the knees.—Doherty, J., 6 may 1885, Allan 
vs Burland II, 8. C. 1.

Citations.—Craig r, Miller, 22 U C. C. P. 348 —Hopkin* v Tanyneray, 23 
L. J. C. P. \02—Troplong, 2 vente, No*. 661, 662, 663—Benjamin, Sale* § 929 
art. 1622—2 Vroplong, venta, No. 660—Teatet vt Prior, 12 L. C J \SO—Oliphant, 
p. 11—Surtaet, pp. 7, 8, 9, 10—Ijoytean, Garantie«, chap. //, § 7, 16—O/iphant on 
Hor*e*,pp. 116, 119.

37. Without delivery of possession.—B., who was the 
principal proprietor of a railway company, waa in the habit 
of mingling the moneys of the company with hie own. lie 
bought locomotives essential to the business of the railway 
company, and for several years allowed the company to 
have possession of the locomotives openly and publicly as 
though their own property.

That the locomotives must be presumed to be the pro
perty of the company, especially as regards creditors who 
had trusted the company on the faith of their possession of 
such property.

That the appellants, who claimed the locomotives under 
a sale from B. not accompanied by delivery, were not en
titled to the property as against a bona fide creditor of the 
com|iany.—Monk, Txssisr, Cross, Baby, JJ., 80 junk 1886, 
Fairbanks à Barlow. (Affirmed by Supreme Court, 14 S. 
C. K. 217). II, Q. B. 333.

Citations.—Dupuy v. Cutking, 8 Z. N 140.

SALOON KEEPER

That the action, under R. 8. Q. 929, against a saloon 
keeper who, after notification sells intoxicating liquor to a 
person who has the habit of drinking intoxicating liquor to 
excess, must be brought in the Superior or Circuit Court
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and that the summary jurisdiction ot two justices of the 
(>eace, the judge of sessions and the Recorder is restricted 
to actions not exceeding $200 taken for penalties, fines or 
fees due under the Act. (R. 8. Q. 1081).—Paonuilo, J., 11 
jan 1890, Tremblay vs DeMonligny. VII, 8. C. 17.

SALVATION ARMY
See LESSOR AND LESSEE.

ST. .IOIINS. I*. O., TOWN OF

That a statutory limitation requiring un action, based 
upon anything done in execution ot the Act, to l>e brought 
within four months, cannot he invoked by demurrer, where 
the declaration expressly alleges that the act complained ot 
was done in violation of the law and with malice. The de
fendant, in order to have the benefit of the limitation, must 
prove that he was acting in execution of his office —John
son, Papinkau, Gill, .1.1., 20 use. 188 i, Huy p.« Mulleur.

Ill, 8. C. 4SO.
See RAILWAY.

SAVINGS RANK
See BANK.

SCHOOL
See MUNICIPAL LAW SUPERINTENDENT (IP EDU

CATION.

SCIiOOL-MASTKIt

That, in the exercise of the right of “ reasonable and mo
derate correction ” permitted to the school-masters in loco 
parent)», art. 245 C. C., no punishment is justifiable which 
may result a serious and permanent bodily iqjury to the 
pupil ; and therefore where a teacher dragged a child of 
seven years by the ear to compel him to kneel down and the 
ear was so injured to require medical attendance, during 
several weeks, the school authorities were condemned to 
pay $50 damages with costs of an action of $200.—David
son, J., 9 oot. 1890, Lefebvre t>« Frire» Sle. Marie.

VI, 8. C. 430.
See PROCEDURE.
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SECRETARY TREASlRER

See MUNICIPAL LAW

SECRETION
See PROCKDUKB.

SECURITY IN APPEAL

That on an appeal by the defendant from a judgment or
dering a Railway Company to call the annual meeting 
within one month, or to pay a fine of $'-,000. security for 
costs only is insufficient ; the security must be to satisfy 
the condemnation. — Do rich, Mohr, Ramsay, Cross, Baby, 
JJ., 19 nov. 1884, M P. A B. R Co. A Ballon. I, Q. B. 78.

Citations.—R.irhettr A (W/rti,, » V /. h. 361

SECURITY FOR COSTS

Que lorsque le demandeur pendant l’instance laisse la Pro
vince de QuiSbec, le demandeur peut demander le caution
nement judiealum oolvi et que la motion pour l’obtenir peut 
être faite en tout temps, même après l’expiration des quatre 
jours qui suivent la connaissance qu'aurait eu le défendeur 
du départ du demandeur. Que le délai de quatre jours pour 
demander le dit cautionnement ne s’applique que lorsque la 
demande est faite par exception dilatoire et non par motion. 
Mathieu, J., 19 sept. 1885, C'y r va Bryson. I, 8. C. 495.

Que le tait qu’une personne qui réside dans la Province 
de Québec, et y intente une action, n'est que le prête nom 
d’une autre personne résidant en dehors de la dite Province 
n’eet pas suffisant pour obliger le demandeur à fournir le 
cautionnement judiealum aolvi.—Mathieu, J., 18 mai 1885, 
Heed va Raacony. I, 8. C. 431.

Que lorsque durant l'instance le demandeur laisse la Pro
vince de Québec, pour aller résider ailleurs, le détendeur a 
droit au cautionnement judiealum aolvi, non seulement pour 
les frais à encourir, mais également pour tous les frais en
courus.—Mathieu, J., 4 nov. 1885, Oaulhier va üupraa.

I, 8. C. 510.
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See PHOCEDURK.

SEIGNIORIAL LAW
See SERVITUDE.

SEIGNIORIAL RIGHTS
See WATERS COURS.

SEIGNIORY

1. Cadastre.—That an omission to enter in the cadastre a
constituted rent to represent the former seigniorial rent, 
cannot be rectified.—Dorion, Monk, Ramsay, Cross, Baby, 
JJ., 21 sept 1886, Corporation Episcopale St. Hyacinthe vs 
E. T. Bank. Ill, Q B. 225.

2. Droit de commutation —Property sold by sheriff’s sale — 
Legacy or succession. -Que le droit de commutation sur les 
immeubles qui sont situés dans les seigneuries appartenant 
au Séminaire de St. Sulpice dans les limites de l'ancienne 
paroisse de Montréal, devient payable à la première muta
tion de propriété à n’importe quel titre.

Que lorsque, dans ces seigneuries, la propriété sujette à la 
commutation est vendue par décret, les seigneurs ont le 
droit de faire il cette tin, une opposition à fin de conserver, v 
mais ils doivent demander d’abord que la valeur de leurs 
droits de commutation soit fixée par arbitrage, le montant 
du décret ne pouvant servir à fixer la base.

Que, dans ces mêmes seigneuries, lorsque le droit s’ouvre 
par les legs ou successions, il n’est payable qu’à l’expiration 
de dix ans à compter du décès de la personne de laquelle 
procède l’immeuble savoir, entre les héritiers et le Séminaire ; 
mais cette loi (S. R. B. C. c. 41 s. 67) ne s applique pas aux 
tiers.—Loranobr, J., 31 déc. 1883, De Beliefcuille vs <l’Or- 
sonnens. I, S. C. 278.

SEPARATION DE BIENS
Que la demande en intervention de l’intervenante sera 

rejetée parce qu’elle n’a pas fait publier en temps utile, la 
déclaration requise des femmes séparées de biens et n’a pas 
prouvé que les effets saisis tussent sa propriété.
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Qu’une eé|iaration de Mena entre mari et femme, obtenue 
devant les tribunaux de France, vaut ici, comme ai ello eut 
été obtenue devant nos tribunaux.— Mathieu, J., 28 nov. 
1888, Gourd on vs Lemonier. I, S. C. 160.

f'iTATioN» Ihmat, livre prêt tit I par 2, Sa 20—Luka**, 2_(' S. A—fbMi-
othî'/ur, C. C. vot \erpp 112, 117, 120, 127, 128, 145, I Ifl, 147, 149, 160,
154, >t 156 A Ki| —A'ot/irr vu Rayer*, ."1 /,. 04.

See HUSBAND AND WIFE -ACTION QUI TAM.

SUVA RATION DE CORPS

Quo lorsqu'une femme est autorisée en justice à poursuivre 
son mari en séparation de corps, elle a le droit, si elle n’a 
pas les moyens de faire elle-même les déboursés et que son 
mari peut les faire, d’obtenir une ordonnance de la Cour 
contre le mari lui enjoignant de payer les déboursés.—Ma
thieu, J., 24 d6c. 1887, Desolxers vs Lynch.

Ill, S. C. 275.
That where the judgment maintains a demand for separa

tion from bed and board, based on a desertion of the bus- 
band and his refusal to support his wife, the infidelity of 
the wife does not deprive her of the right to an alimentary 
allowance.—Tait, J., 28 junk 1887, Desmarais vs Gagnon

III, 8. 0. 377.
Citations.—2 Piyeau, 234.

That the right of the wife to demand separation from bed 
and board on the ground of her husband s adultery, is ab
solute only when he keeps his concubine in the common 
habitation When the husband is not guilty of this, his 
adultery is ground for separation only when by its publicity 
and other attendant circumstances, it constitutes a grievous 
insult to the wife. The adultery of the husband when com
mitted only after the wife has abandoned the conjugal domi
cile, has not the gravity which would attach to the act if 
committed while his wife is living with him. So, where 
the wife did not prove any act of adultery before she left 
the common habitation, and his acts of adultery committed 
subsequently were not attended with notoriety or such cir
cumstances as constituted a grievous insult to his wife, her
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demand for separation was refused. — Taschereau. J., 14 
April 1888, Tudor vs Hart. IV, 8. C. 348.

Que dans une action en separation de corps pour cause 
d’adultère, la défenderesse accusée de ce délit peut obtenir, 
par motion, que le demandeur lui fasse connaître les endroits, 
les circonstances des adultères et les noms de ceux qui les 
auraient commis avec elle.—Mathieu, J., 4 jnin 1889, La- 
pierre vs Granger. V, 8. C. 154.

See ALIMENTARY ALLOWANCE - EVIDENCE - HU8- 
BANI> AMD WIFE—PROCEDURE.

SEQUESTRATION
See PROCEDURE.

SERVANT
Que le conducteur (foreman) d’une manufacture de chaus

sures n’a pas, pour son salaire, de préférence sur le produit 
de la vente de la manufacture. — Johnson, Doherty, Gill, 
JJ., 30 jan. 1886, Rocher vs Chevalier. II, 8. C. 139.

SERVICE IN COURT HOUSE
See PROCEDURE.

SERVICE IN ONTARIO
See PROCEDURE.

SERVITUDE
I — Action to enforce.

II.—Destination made by proprietor.
III. —Droit de passage.
IV. —Establisment of—Right ok way—Non use—Revival

of servitude.
V .—Land enclavé.

VI —Moulin banal—Obligation of riparian owners.
VII.—Registration—Servitude of passage.

VIII —Right of passage—Aggravation.
IX —Seigniorial act-Personal obligation.
X.- Streets—Homologated line.

XL—Tolerance.



SKRVITUPE 465

XII.-Water course—Rights op proprietor op higher lands 
—Aggravation.

See MUNICIPAL LAW—RIPARIAN PROPRIETOR.

1. Action to enforce.—The proprietor of the servient land 
can do nothing which tends to render the exercise of the 
servitude less convenient than it was at the date of its crea
tion and so, where the owner of the servient land constructed 
a barn over the drain running through hie land, and, in the 
opinion of the majority of the court, it was proved that re
pairs to the drain were necessary, it was held that the per
son to whom the servitude was due was entitled to ask that 
the barn be demolished to sufficient extent to permit re
pairs to the drain to be made whenever necessary.

The action to enforce such servitude does not lie against 
a person who has ceased to be owner of the servient land 
before the action is instituted, but he may be condemned 
personally in damages if he participates in the act of ob
struction.— Wheeler & Black. (Affirmed by Supreme Court, 
14 S. C. R. 242). II, Q. B. 139.

Citations— Traité Je» Action» Po»»e»ioirei, if. Ill ; No. 65, )>/>■ 290 el '201 
anil No. 8'2, p. 337—3 Toullier, No. 543—Par-la»»«>, Servitude», Tome /,/». 136— 
12 Drmalomhe, No. 691—TAtlaure, 177, 827.

2. Destination made by proprietor. As regards servitudes 
the destination made by the proprietor is equivalent to a 
title, only when it is in writing, and the nature, the extent 
and the situation of the servitude are specified, O. C. 551.

The use and extent of a servitude are determined accord
ing to the title which constitutes it ; so, where E. acquired 
four houses “ with the servitude of hidden drains under
neath the yard/’ and it appeared that a drain had been 
constructed to conduct the sewage of the four houses in 
question, as well of the adjoining corner house, to the street 
drain, it was held that the deed did not give any right of 
servitude in the portion of the drain under the ya^l of the 
adjoining corner house this not being mentionned in the 
deed, and not being included in the description given 
therein.—Dorion, Monk, Ramsay, Cross, Baby, JJ., 25 sept. 
1885, Fisher k Ewans. I, Q. B. 415.
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3. Droit de passage.—Qu’un propriétaire qui donne ou
vend un droit de passage en ces termes : “ auront le droit de 
s’en servir et d’en faire usage, soit en voiture ou autrement,” 
n’est pas pour cela empêché de bâtir au-dessus pourvu qu’il 
laisse le passage libre, aéré et éclairé suffisamment pour per
mettre 1 usage commode au dit passage.—Cimon, J., 7 déc. 
1886, Desjardins vs Clèroux. Ill, S. C. 45.

4. Establishment of—Right of way—Non use -Revival of 
servitude.—That a servitude of a right of way or passage 
may be validly established by the deed of partition of prop
erty between the heirs or legatees entitled to such property. 
All that is necessary to meet the requirements of the law, 
as to the nature, extent, and situation ot a servitude, is that 
the terms of the deed establishing it be sufficiently clear to 
disclose the nature of the servitude, and the property that 
is to bear and that which is to profit by the servitude, and 
to enable its extent to be fixed ; and as regards the servi
tude of a right of way or passage, the choice and use of a 
situation for such way or passage may supplement an exact 
or definite description and fix the extent thereof. Al
though the owner of the land to which it is due may have 
ceased to exercise it, it may be revived at any time until 
extinguished by non-user during thirty years ; and until 
such extinction an action, by the proprietor of the land which 
owes it, praying that it be declared that no servitude exists, 
will be dismissed. So, where it was declared and stip
ulated in a deed of partition, that a right would exist in 
favor of one property to communicate thereto by a passage 
sufficient for that purpose, to be taken on the adjoining 
property, and from the date of the partition until the ex
propriation and demolition ot the houses on the properties, 
a passage existed and was used through a gateway about 
nine feet wide and eight feet high it was held that a servitude 
was valjdly and sufficiently established, and could not be 
declared extinct, although after the expropriation the owner 
of the property to which it was due erected his buildings 
in such a manner that he could no longer exercise the servi
tude.—Wurtblb, J., 4 feu. 1891, Brunet vs Rastoul.

VII, S. C. 179.
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5. Land enclave—Que pour qu’un terrain soit considéré
enclavé dans le sens de l’article 540 du Code Civil, il faut 
qu’il n’ait aucune issue quelconque sur la voie publique et 
qu’un simple chemin de tolérance non contesté est suffisant 
pour empêcher le propriétaire du terrain de réclamer un 
passage de ses voisins.—Sicottb, Torrance, Papineau, JJ , 
31 mars 1885, Mainville vs Lebeau. I, S. C. 295.

Citations—Oavini de Compile. T. 11, Servitude p. "Gii, AV **•; i —2 Demolombe, 
Servitude /> 99, No. 612—Pardeeeue 1, Servit. No. 218,/». 492—2 Uoi/eux, Corn., 
/>/»., 884, SS5—12 Demoloml e, 83, 89—2 tourne/, l)u Vuinnuge /»/». 401 et 40.’»— 
•t Tonllier, Nor. 5!» 1-552—2 Demolombe De.’ Servitude» /» 111 ,'t — Pur'lit es. Dot oie,
14 L.C. A1.

6. Moulin banal -Obligation of riparian owner. The droit 
de banalité under the old law was a servitude which im
posed on riparian owners the obligation of permitting on 
their lands the construction of dam (chaussée) necessary for 
the working of a moulin banal of the seigniory and when 
the seigniorial tenure was abolished, the seignior remained 
sole owner of the mill and the dam.

While every riparian owner has the right to use the water 
of a stream adjoining his land, on condition of returning it 
to the stream at its exit from the land, he is not entitled to 
draw off water from a dam belonging to another, for irri
gation or manufacturing purposes.

The right of the owner of the saw mill in the present case 
was limited to the use of the surplus water not required for 
the operation of the moulin banal ; but the plaintiff having 
wholly denied his right to use the water, the action was 
dimisses, the Court reserving to plaintiff the right to estab
lish the limitation—Tessier, Cross, Bossé, Doherty, JJ., 
23 jan. 1889, Archambault & Poitras. V, Q. B. 167.

7. Registration — Servitude of passage. - In default of 
renewal of registration of the deed by which it was origi
nally constitued as provided by arts. 2172 et seq C. C\, a 
conventional servitude of right of passage which is not con
tinuous or apparent has no effect as regards to third party 
who has subsequently acquired a property on which such 
servitude of passage existed, under a title deed duly regis
tered.

31
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Renewal of registration of the deed by which the servi
tude was orginally constituted is not rendered unnecessary 
by the fact that the servitude is referred to in a deed (duly 
registered subsequent to 44-45 Viet. eh. 16) to the auteur of 
the party who pretends that the servitude is extinct.

Where a right of way over an adjoining lot has never 
been localized in any title deed, as regards the part of the 
lot over which the right is exercised the servitude is not 
apparent and therefore requires to be registered under 44- 
45 Viet. ch. 16.—Gill, Loranoer, Davidson, JJ., 28 feb. 
1891, Mathews vs Brignon. VII, 8. C. 425.

Citations. — Duveryier Dit. de droit, vo. Serv.tud'— l.ahure, Servitudet Reelle», 
fi. 100—Vannier, Question* *ur tee Servitude* p. 7—(?. C. 518.

8. Right of passage—Aggravation. —Le propriétaire d’un 
fonds en culture en vendant deux lots détachés de ce fonds 
avait établi une servitude de passage à pied et en voiture en 
faveur de ces lots sur une autre partie du dit fonds, avec 
stipulation portant que les barrières fussent tenues fermées. 
Sur l’un des lots ainsi cédés une raffinerie d’huile a charbon, 
et sur Vautre un abattoir furent subséquemment érigés et 
pour l’exploitation de ces deux industries les propriétaires 
des fonds dominants firent passer journellement un grand 
nombre de bestiaux et de voitures pur le dit passage, de telle 
sorte que les barrières étaient toujours ouvertes.

(Ramsay & Cross J. J. Diss ) Que dans les circonstances 
il y avait aggravation de la servitude aux termes de l’art. 
558 C. C. et que le propriétaire du fonds servant était bien 
fondé h demander des dommages pour l’abus du droit de 
passage, et une défense pour l’avenir de s’en servir pour 
l’exploitation des dites industries.—Dorion, Ramsay, Tes
sier, Cross, Baby, JJ., 20 mai 1885, McMillan k Hedge. 
(Affirmed by Supreme Court 14 S. C. R. 736). I, Q. ti. 376.

Citations. ;i TouUier, No. 650—H Aubry et liuu, 28—Z Purdmtu» 230—s 
lament, No*. 2G1 <> 204, el No*. 230, 231, 232, 234.

1). Seigniorial act—Personal obligation__Par acte de par
tage passé en 1811 entre les propriétaires indivis d’une sei
gneurie il fut stipulé que les copartageants ne bâtiraient au
cun moulin à farine ou 5 scie pour leur compte particulier 
sur leurs portions respectives, à une lieue à la ronde des
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moulins existants alors sur la dite seigneurie. Par acte do 
vente passé en 1850, un morceau de terre formant partie de 
la même'seigneurie fut vendu par le représentant d'un des 
copartageants, avec une stipulation portant que les acqué
reurs et leurs représentants ne pourraient, en aucun temps, 
construire ou laisser construire sur le dit lot aucun moulin 
à farine ou à moudre le grain ; que tel moulin fût mû par 
eau, vapeur, ou aucun autre pouvoir moteur

Que l’acte de 1811 a créé une servitude réciproque, en 
faveur de chaque portion de la seigneurie divisée par le par
tage.

Que si cette servitude était de sa nature une servitude 
seigneuriale, elle a été abolie par l’Acte Seigneurial de 1854, 
soit que l’on considère cette servitude comme un droit prin
cipal ou accessoire du privilège de banalité.

Que si la dite servitude n’était pas seigneuriale, elle a été 
constituée en faveur d’une seigneurie et a disparu pur la con
cession de l’imn^euble en faveur duquel elle avait été créée.

Que l’acte de vente de 1850 n'a pas créé une servitude 
réelle, mais seulement une obligation personnelle, attendu 
qu’il n’indique aucun héritage dominant.—Monk, Ramsay, 
Tessier, Cross, Baby, JJ., 20 nov. 1882, Mondelet k Roy.

I, Q. B. 9.
Citations—Art■ 499, C. C—JJemolombe, Servitude», No. 681—:i Toullir, 242 

—Dnviel, Cour» dtau, Tome 2 No. 607—thr ion k Rivet, 7 !.. C R. 257—Minor 
v Gilniour, 9 L- C. R llô—Hamilton k Wall, 24 /,. C J 49-—l.*f brre v. Gotte- 
m, 9 L G-J-9

IQ# Streets — Homologated line. — Que dans la Cité de 
Montréal, un vendeur d’un lot de terre sur lequel la Cité de 
Montréal a un droit de servitude en vertu de sa charte, 
c’est-à-dire, le droit d’empêcher les propriétaires de cons
truire en dehors de la ligne fixée par le plan homologué de 
la Cité, dans les rues qui doivent être élargies ou ouvertes, 
est tenu de garantir l’acheteur contre cette servitude, à 
moins de convention contraire, et l’acheteur menacé d’évic
tion peut faire résilier la vente.

Que dans ce cas l’acheteur a droit do se faire rembourser 
par le vendeur toutes les dépenses et améliorations qu’il 
aura faites sur ce lot.—Mathieu, J., 9 pâv. 1888, Ménard rx 
Ram beau IV, S. C. *45.
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11. Tolerance. Que bien qu’un voisin n’ait pus le droit 
de pratiquer des vues dans son mur du côté de son voisin en 
dedans de la distance voulue par la loi, néanmoins celui qui 
souffre et tolère cette servitude sans se plaindre, ni protes
ter durant plusieurs années, ne sera pas reçu ensuite à récla
mer des dommages si ce n'est une somme nominale, pour 
violation de droit que la Cour dans l’espèce a fixé à $5.00. 
—Telliek, J., 12 nov. 1889, Langevin k Bourbonnais.

VI, S O. 317.
12. Water course Rights of proprietor of higher lands — 

Aggravation. The proprietor of the higher land constructed 
a water course or french drain which served the purpose of 
carrying off the water from the yards of his property. The 
plaintiff, owner of the lower land, complained that the cons
truction of the water course was such that the water escaped 
therefrom and penetrated to the foundation wall of his 
house.

That the proprietor of the higher laud has a right to 
make any modification in the flow of water which is neces 
sary to the full enjoyment of his property so long as he 
does not increase the quantity of water which would natur
ally flow from his land upon the lower land ; and that, as 
the evidence in this case did not establish that the natural 
flow was increased, the construction of the french drain was 
not an aggravation of the servitude within the meaning of 
art 501 C. C.—Mathieu, J , 20 june 1887, Hampson vs 
Wineberg. Ill, S. C. 434.

SEWER8
See NORMAL.

SHAREHOLDER
See COMPANY-CORPORATION.

SHERBROOKE

1. Action for damages.—That notice of action was suffi
ciently given under M. C., art. 793, and that the ordinary 
tribunals have jurisdiction, neither party having under the 
provisions of 39 Viet. (Q ) cap. 50 s. 32 ss. 25 claimed the 
right to have the damages assessed by arbitrators.
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(By the Court of Review) that in the ease submitted the 
plaintiff was not entitled to damages by reason of the rais
ing of the level of the sidewalk, in the city of Sherbrooke, 
no damage having been suffered in consequence of the 
change.—Johnson, Doherty, Gill, JJ., 81 jan. 1886, Don- 
ilrtuu vs Sherbrooke. II, S. C. 188.

Citations.—Qrmirr c* Moiiimil, It I.. X. .11—Drumiimndpk Mouln-al, 'll /,.
7. \~Jo»e/>h r* Mont mil, 21 /, C. 7. 232.

2. Meeting of city council -Notice of.—That public notice 
must be given of every special meeting of the city council 
of the city of Sherbrooke, as required by sect. 11 of the city 
chatter (39Viet. Q. ch. 50), whether such meeting be called 
by the mayor or not ; and the absence of such notice vitiates 
the proceedings at such meeting.

A service of notice of meeting on a councillor, at his place 
of business after the hours fixed by law, is void.—Jette, 
Mathieu, Wurtele, JJ.. 30 sept. 1891, McManamy vs Cor
poration Sherbrooke. VII, S. C. 360.

3. Telephone company. — (Affirming the judgment of 
Brooks, J., 12 L. N. 354). That letters patent issued by the 
lieutenant governor in council, incorporating a telephone 
company, with power to carry on business in the province 
under the provisions of sect. 8 of 31 Viet ch. 25 (now R. S. 
Q. 4705) to wit, to construct and operate a line or lines of 
telephone through, under or along the sides of and across 
streets and highways of towns, cities, etc., in the province 
provided that passage or traffic in said streets or highways 
shall not be impeded or interfered with by the location of 
the poles and wires of the company, do not confer on the 
telephone company the power to plant poles and carry 
wires along and across the streets of a city, without first 
having obtained the permission of the city corporation, in 
whom by arts. 752, 757, M. C., the ownership of the streets 
is vested.—Dorion, Tessier, Baby, Bossé, Doherty, JJ , 
19 june 1890, Sherbrooke Telephone & Sherbrooke City.

VI, Ij B. 1(H).
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HHKKIFF'N SALE

1. Description of property .
II.—Hale of railway shares en bloc.

Ill —Subdivision of loth.
IV—Tariff.
V—Vsurfrvct.

See PROCEDURE SALE.
1. Description of property.-Que pour la vente judiciaire 

d’un immeuble portant un numéro officiel, il est nécessaire 
dans les annonces d'indiquer les tenants et aboutissants (art. 
2168 C (’.)—Caron, J., 31 jan. 1881, Montreal vs Lionais.

I, S. 0 511.
2, Sale of railway shares en bloc. —Where a number of

shares of railway stock were seized and advertized to be 
sold in one lot, and neither the defendant nor any one in
terested in the sale requested the sheriff to sell the shares 
separately, and it did not appear that there is any inten
tion to defraud, or that any loss had been si mined in con
sequence of the shares being sold in one ot, but, on the 
contrary, that such mode of sale was a mtageoue to the 
creditors, the sale was held good an .did, although the 
amount realized thereby was far in excess of the judgment 
debt which the property was taken in execution.—Dorion, 
Ramsay, Tessier, Cross, JJ., 25 sept. 1886, Morris vs C. & 
P. It RR. Co. n, Q. B BOS.

3. Subdivision of lots. —That although a block of land may 
have been subdivided on the official plan, the sheriff is not 
bound to sell the official subdivisional lots separately, if they 
have not been defined on the ground and if the land is used 
as a whole.

That the sheriff may he ordered by a Judge in Chamber 
to seize and sell the land as a whole—Mathieu, J., 26 dec. 
1884, Gale vs Canadian Iron. I, 8. C. 441.

Citations.—Montreal Loan Co. k M. Coy k Fauteux, 3 S. C. A’. 441.

4, Tariff—That if a block of -land composed of several 
subdivisional lots is seized and sold as one. the sheriff is not 
entitled to charge the 50 cents per extra lot provided for
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l»y the tariff tor extra lot —Mathieu, J., 20 dkc. 1K84, Gale, 
es Canadian Iron. I, S. (V 442.

•1. Usufruct. —A sheriff having seized on one defendant 
the usufruct of an immovable and on the other defendants, 
the nue propriété, and advertised the sale in the form quoted 
in the report.

That under the advertisement, the sheriff was bound to 
sell the property as a whole, the usufruct and nue propriété 
combined ; and that a sale of these rights separately made 
by the sheriff having resulted in surprise and prejudice to 
defendant, it would be set aside, on petition en nullité de 
décret by defendants.

That usufruct is incorporeal right (droit incorporel) which, 
under (J. V t’ 638, should have been set forth in the procès 
verbal of seizure and also in the advertisement (C. V. C. 
648) by mention of title under which it is due—Dorion, 
Monk, Ramsay, Cross, Baby, JJ., 27 march 1886, Cheney & 
Brunet. II, Q. B. 298.

Citation»—I'othi- r, Coni. JOr: T 21, No H8», (Z/»y»W)—ll-ncourt
lente •(/mmt'tUe», /«. 226, No. 14.

See PRIVILEGES AND HYPOTHECS.

SHIPPING

I.—Action for hemvrraqe.
II. Charter party.

Ill -Disbursements — Antecedent debt — Assignment of 
freight—Rights of mortgagee.

IV.—Right to freight coming alongside to late—Usage
OF TRADE

See CARRIER.

1. Action for demurrage.- That the master of a vessel has
no right as mi ster to sue for demurrage, unless there be an 
express or implied contract to pay him the same.—Tasche
reau, J., 13 feb. 1886, Chandler vs Sydney and Louisiana 
Coal Co. II, 8. C. 319.

2. Charter party. —The appellant, in January 1869, agreed 
to charter a steamship, for the carriage of live cattle to
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England, and the conditions of the charter party were that 
the steamship should proceed to Montreal with all con
venient speed to arrive there “ between ” the opening of 
navigation in 1879, and thereafter to run regularly between 
Montreal and London, and to be dispatched from Montreal 
in regular rotation with other steamers to be chartered up 
to 1st October. 1879. Navigation opened at Montreal about 
1st May, but the steamship did not arrive there until 5th 
June when the appellant refused to load.

That there was not a substantial compliance with the 
contract on the part of the ship, and that the appellant was 
entitled to throw up the charter party.—Dorion, Ramsay, 
Tessier, Cross, Baby, JJ., 27 may 1884, McShane & Hen
derson. I, Q. B. 264.

\

The charter party provided that the ship was to be 
loaded 41 as fast as can be received in fine weather, and ten 
days demurrage over and above the said lying days, at forty 
pounds per day The ship to have an absolute lien on the 
cargo for all freight, dead freight, and demurrage due under 
this charter party, but charterers, responsibility to cease 
upon shipment of the cargo, provided the cargo be worth 
the freight, demurrage, etc., on arrival at the port of dis
charge. Should ice set in during loading so as to endanger 
the shipmaster to be at liberty to sail with part of cargo 
and to have leave to fill up at any open port on the way 
homeward for ship’s benefit.”

(Cross, J. dies.) That notwithstanding the clause as to 
ship having loaded full up at other ports on the home
ward voyage, the ship owner was entitled to dead freight 
owing to the setting in of ice, having occasionned the de
parture of the vessel before the loading was completed, the 
completion of the loading having been prevented by the 
fault of the charterer.—Dorion, Monk, Tessier, Cross, Baby, 
JJ., 2 April 1885, Lord k Davidson. I, Q B. 445.

The appellant, in January, 1879, agreed to charter a 
steamship, for the carriage of live cattle to England, and 
the conditions of the charter party were that the ship should 
proceed to Montreal with all convenient speed, to arrive
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there “between” the opening of navigation of 1879, and 
thereafter to run regularly between Montreal and London, 
and to be dispatched from Montreal in regular rotation 
with other steamers under charter of the same charterer, to 
be chartered up to 1st October 1879. Navigation opened at 
Montreal about 1st May, but the steamers did not arrive 
there until 18th May, when the appellant refused to load.

(Following McShane & Henderson, M. L. R 1 Q. B. 2<14). 
That there was not substantial compliance with the con
tract on the part of the ship, and the appellant was entitled 
to throw up the charter party.—Dorion, Monk, Ramsay, 
Cross, Baby, JJ., 25 sept 1885, McShane, & Hall et al.

II, Q. B. 49.
Citations.—McShane & HenJrrxon, M. 1. R. I Q. H. 204.

The charter party described the voyage in writing as 
being from Havana, Cuba “to Montreal, direct, via The Ri
ver 8t. Lawrence.” A printed clause declared that the 
steamship should have liberty to tow and be towed, and to 
assist vessels in all situations, also to call at any port or 
ports for coals or other supplies.”

(Reversing the judgment of the Court below). That the 
fact that the steamship called at the port of Sydney, C. B. 
for coal in the course of the voyage, was not a deviation 
therefrom other than permitted by the charter party, and 
that the increased premium of insurance paid by the chart
erers in consequence of the vessel calling at Sydney could 
not be deducted from the freight.—Dorion, Monk, Ramsay, 
Cross, 20 nov 1886, Peters k The Canada Sugar.

II, Q. B. 4550.
Citations.—Emerigon, At». vol. /, eh. 2, ». 3, /». 34—May, In», tee. 177—1 

Ureenh tec. 278—Taylor, Evidence, tec. 1033—Abbott, Shipping, p 210.

3. Disbursements-Antecedent debt-Assignment of freight 
—Rights of mortgagee.—That the master (in this case also 
principal owner) of a vessel has no right to apply a sum of 
money received by him from the consignees on account of 
freight, to the payment of an antecedent debt due by him
self and for which there was no mortgage on the vessel ; 
and where the creditor receiving such payment had also a
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claim against the ship for necessary disbursements, the pay
ment must he applied in extinction of the latter claim.

That the master of a vessel could not, by giving a per
sonal creditor a draft upon the consignees which the latter 
refused to accept operate an assignment of freight not yet 
due.

That a mortgagee who has taken possession of a vessel 
under his mortgage is entitled to the freight, and his claim 
takes precedence of a debt due personally hy the master 
and co-owner for supplies.—Lor anger, J.t 28 jan. 1887, 
Pickford vs Dart. Ill, 8. (X 424.

(Reversing the decision of the Superior Court M. L. R. 8 
S. C. 424). That where there are two distinct hirings of a 
vessel, the voyage under each hiring is a separate transac
tion, and freight upon the first hiring is earned hy the ves
sel’s arrival and readiness to deliver at the port of destina
tion thereunder, although by the second hiring she may he 
engaged to convey her cargo to another port without un
shipping the same at the first port.

Freight’so earned may be collected by the master of the 
vessel, he being also principal owner, and may be applied 
by him in payment of an antecedent debt owed by him.

The furnishers df necessary supplies upon a completed 
voyage, having, prior to possession taken byjmortgagee, 
obtained a draft from the master and principal owner upon 
the consignees, covering the amount of such supplies, there
by obtain an assignment of freight earned upon such voyage 
pro tanto and are entitled to receive the same in priority to 
the mortgagee.

The mortgagee of a vessel, in taking possession, becomes 
entitled to all freight accruing due, subject to the claim for 
necessary supplies for the last voyage, which is privileged, 
and ranks before him. His rights are not greater than the 
owner’s rights.—Dorion, Monk, Tessier, Church, JJ., 20 
june 1888, Pickford & Dart. IV, Q. B. 70.

Citations.— Carver, Carriage of good by tea (1885) pp. 542 à 547—Pothier 
det Louage» Maritime», No. 69—Foard, on Merchant Shipping, p. 306—Keith ». 
Bur row», 2 A C. 646—Willie v. Palmer, 29 L.J (C. P.) 194—Jackion v. Ver
non, 1 J. C- Bl. 114—Kick v. Coe, Cowp. 630—Farmer v. Daoie», 1 T. À*. 108 — 
Beldon r. Campbell, 6 Ex. 885—Farmer v. Philip», 42 L. J. (CA). 125.
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4. Right to freight coming alongside too late — Usage of 
trade.—That where no time is fixed for the bringing of 
freight alongside the ship the carrier, according to the 
usage of trade in the port of Montreal, has no right to call 
tor the freight when he needs it, in order to complete loading 
of cargo in time for the regular sailing of the ship. So, where 
a steamship was to take a barge load of deals, and fair 
warning was given that 7 am. on a day named would be 
the latest time permitted for the barge to come alongside, 
and the barge did not come alongside till half past one in 
the afternoon, at which time the ship was preparing to take 
cattle on board to complete her cargo preparatory to sail
ing, it was held that the carrier was justified in refusing to 
take the deals.—Davidson, J , 30 June 1888, Taylor os The 
Canada Shipping Co. IV, S. C. 371.

SIGNIFICATION OF TRANSFER
See TRANSFER OF DEBT.

SLANDER

The fact that the injurious statements complained of were 
made principally in the privacy of the family, and that 
evidence of the slander was obtained by concealing a wit
ness for the purpose of overhearing what transpired, will be 
considered in mitigation of damages.—Monk, Ramsay, Tes
sier, Cross, Baby, JJ., 30 junk 1886, Waldron & White.

Ill, Q. B. 375.
See LIBEL AND SLANDER.

SOCIETY
See ASSOCIATION.

SOLATIUM
See DAMAGES.

SPECIAL ASSESSMENT
See TAX.

SPECULATIVE TRANSACTIONS
See PROMISSORY NOTE.



478 STATUTE LABOR TAX

STATUTE

An Act consolidated in similar terms by a subsequent 
Act is not repealed, by such consolidation, but is continued 
in force thereby.—Dorion, Tussier, Cross, Baby, JJm 26 
march 1887, Cie Navigation Longueuil vs Montréal.

Ill, Q B. 172.
The Act 45 Viet. ch. 23 (D) applies to incorporated com

mercial companies, the erratum distributed by the Queen’s 
Printer with the statutes, which supplied an omission in 
section one, forming an integral part of the act in question. 
—Dorion, Tessier, Cross, Baby, JJ., 22 fbb. 1887, Com
missaires Hochelaga & Montreal Abbatoirs. Ill, Q. B 116.

STATUTE LA BO ft TAX
See MONTREAL

STATUTORY PRIVILEGE

A statutory privilege was accorded (by 26 Viet. c. 32) to 
a person, his heirs and assings, to levy tolls on a toll-bridge 
erected by him over a river, and by the statute according 
such privilege, it was enacted (sect. 10) “ that after the 
bridge shall be open for the use of the public, no person 
shall erect or cause to be erected any bridge or bridges, or 
maintain or cause to be maintained, any means of commu
nication for the carriage of any person, cattle or carriage 
whatsoever, for hire across the said branch of the river 
Yamaska, at the place above mentioned, anywhere within 
one mile above and one mile and a half below the said 
bridge, under penalty etc., provided that nothing in this 
Act shall be constructed to deprive the public ot the right of 
crossing the said river within the limits aforesaid by ford
ing, or in canoes or otherwise, without payment.” A large 
number of persons built a subscription bridge wittfin the 
limits of the statutory privilege, avowedly with the object 
of avoiding the use of [the toll-bridge and depriving the 
owner of the benefit of his privilege.

That this was an indirect mode of defeating the statutory 
privilege and that the defendants should be condemned to
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demolish the bridge by them constructed.—Monk, Tasche
reau, Ramsat, Sanborn, Loranobr, JJ. 22 sept. 1874, 
Girard & Bélanger. IV, Q. B. 104.

Cotations.—Ltpr^hon i>. fllo ennky, 3 /, C- J 36u—Tripp v. Frank, 4 T R.

STENOGRAPHER'S FEES

That a stenographer, though employed by the attorney 
ad litem of one of the parties to take the evidence of hie 
witnesses, is nevertheless the officer of the court, subject 
(as regards the performance of his duties and the payment 
of his fees) to the orders and direction of the prothonotary, 
and, consequently, the party so employing him is relieved 
of all liability for the stenographer’s fees, when he deposits 
the amount thereof in the hands of the prothonotary.— 
Loranobr, J., 14 march 1885, Morris vs Currie.

I, 8. C. 258.
STOCK EXCHANGE

That by-laws which give the governing comittee of a stock 
exchange the right to sell a member’s seat at the board for 
cause of insolvency, are reasonable and intra vires.

That on receiving notice from a member that he has been 
compelled to suspend payments, the governing comittee 
may proceed to dispose of his seat.

That an action will not lie by a member who considers 
himself aggrieved, to correct even errors or illegal acts, and 
the government and administration of a corporation, until 
the remdies, by way of appeal to the domestic tribunal of 
the corporation, provided by the by-laws or the constitution 
have been exhausted —Davidson, J., 24 jan. 1888, Maclver 
vs Montreal Stock Exchange. IV, S. C. 112.

Citation».—Carlen v. Drury, I lee k It. 157—LouImiI v. I.eRoy, 47 Hun. JV. 
Y. Rep. 54S—Di/onJ c. Deenu, 81 JV. Y. (Sickeli) bOl-Oe'-hard v The Neu- 
York Club, 10 L. X. 401.

STOCK TRANSACTIONS
Set! GAMING CONTRACT.

STREAM POLLUTION OF
See WATER COURSE.
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STREET
See SALE-SHERBROOKE

STREET RAILWAY
See MONTREAL—NEGLIGENCE—RAILWAY*.

SUBROGATION
1. Conventional—Erroneous noting of deed by registrar.— 

Conventional subrogation under art. 1155 C. C. par. 2, is 
effected without any formal or express declaration of sub
rogation being required, when the debtor, borrowing 
a sum of money declares in his deed of loan that it is for 
the purpose of paying his debt, and in the acquittance it is 
declared that the payment has been made with the moneys 
furnished by the new creditor for that purpose.

Where subrogation is given by the terms of a deed, the 
erroneous noting of the deed by the registrar as a discharge, 
and the granting by him of erroneous certificates cannot 
prejudice, the party subrogated—Dorion, Cross, Baby, 
Church, Bossé, JJ., 20 nov 1889, Otoens vs Bedell. (Con
firmed by Supreme Court 19 S. C. R. 137). VII, Q. B. 395.

2. Bailiff condemned to pay damages. - Que cet art. 555, 
tel qu’amendé, s'applique aussi bien aux saisies qui ont lieu 
pour le recouvrement d’une dette antérieure à cet article 
que pour les dettes postérieures ;

Que le jugement condamnant, dans ce cas, l’huissier à des 
dommages le subrogera pour autant dans la créance du de
mandeur contre le locataire.—Torrance, Papineau, Tasche
reau, JJ., 12 juin 1886, Michon vs Venne. II, 8. C 367.

3. Payment by debtor in solido—Evidence.—Qu’un débi
teur qui paie une dette A laquelle il est tenu conjointement 
et solidairement avec un autre, est de plein droit subrogé 
au créancier payé contre ce dernier débiteur.

Que, dans ce cas, l’aveu du créancier payé ou de son pro
cureur est suffisant et est une preuve légale du paiement qui 
a opéré la subrogation—Chuson, Taschereau, Gill, JJ., 
30 avril 1887, Shorey vs Guilbault. Ill, S. C. 138.

Citations—3 Larombüre, pp, 308, 340, Nu. YS—Marradé) p. 65, art. I, 32S, 
pari III.
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SUBSCRIPTION TO STOCK 
See CORPORATION.

SUBSTITUTION

I —Capital sums-Interest.
II. Construction of will.

Ill — Death of substitute -Terms creating
IV.—Degree of.
V.—Executor

VI. -Final alienation of property of.
VII -Insinuation, reading and publication before.

VIII.—Inventory.
IX.—Legacy to children to be born.
X —Powers of curator.

XI —Rights of creditors.
XII —Sale by authority of justice—Sheriff's sale—Fraud

—Nullity- Prescription.
XIII. —Sale of substituted property.
XIV. -Sale—Remploy—Eviction—Fear of trouble.
XV - Term “children.”

XVI —Terms creating.

See EXECUTOR-INSURANCE (FIRE)

1. Capital sums—Interest.- Que le curateur à une substi
tution n’a aucun droit de recevoir des capitaux appartenant 
à cette substitution et dont il doit être fait emploi confor
mément à l’art. 931 du code civil.

Qu*un tel curateur n’a pas non plus le droit de réclamer 
les intérêts du ces sommes capitales, ces intérêts étant dus 
aux grevés de substitution.—Dorion, Ramsay, Tessier, 
Cross, Baby, 26 mai 1885, Dorion & Dorion. (Affirmed in 
part by Supreme Court 13 S C. R 193). I, Q B. 483.

Citation# — Williamton k Khind, 22 L. C. J 167.

2. Construction of will.—A testator made his will as 
follows : “ I give, devise and bequeath all my real estate 
and personal property and effects of every nature, kind and 
description, and wherever situate, to my beloved wife, Ami 
Bain, for and during the term of her natural life and after 
her death, to my nephew W. 1$. Philipps, and to his heirs.
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and assigns for ever,” and the nephew having died during 
the life of the widow

That this did not give the usufruct to the widow, and the 
nue propriété to the nephew and his heirs, as the latter con
tended, nor did it create a substitution in favor of the neph
ew only, which became caduque on his death before the 
opening "of the substitution on the death of the widow, as 
contended by her, but that it created a substitution which 
continued in favour of the heirs of the nephew after the 
death ot the widow.—Loranoer, J., 14 march 1885, Phi
lipps vs Bain. II, 8. C. 300.

ClTATIOSH—Theeenot <Tpjssaule, Substitution, art. 183, 18'J, 200, 201, 210—7 
Aubry et Rau, 376—Demolombe l Dotation, 132, 139, 140, 143, 180—7 Aubry 
et Rau, 320—Plutt v. Charpentier, 8 L C. R. 481 —16 Onyol ro Substitution, 041 
—32 Merlin vo Sub ft Pidei, see. 8552—Pothier, Substitution, 207—2 Ricard, Subs
titutions, ch. 8, see. 2, purl. I, No. 545—2 Bourjon, 165.

Qu’en matière de fidéicommis, c’est la volonté du testateur 
qu’il faut avant tout rechercher et faire exécuter.

Qu'il résulte du testament de feu l’honorable Joseph Mas
son qu’il a voulu transmettre la propriété de ses biens à ses 
arrières petits entants, et a institué à cette fin des fidéicom
missaires auxquels il en a confié la garde et la gestion, jus
qu’à ce que le degré permis par la loi pour lu restitution soit 
atteint à la charge de payer à chacun des enfants nés lors 
de son décès avec teue Dame Sophie Geneviève Raymond, 
la moitié des revenus de la part assignée à chacun d eux par 
le partage, et à ses petits enfants la totalité de ces mêmes 
revenus, et de faire emploi durant la vie de ses dits enfants 
de leur raoitié£des revenus ainsi réservés.

Qu’il y a eu accroissement au profit de la masse de la part 
léguée à feu Louis Masson décédé sans enfants.

Que le partage des revenus de chacune des parts que le 
testateur a léguées à ses enfants avec réversion au profit de 
leurs enfants et avec substitution de descendants en descen
dants, de même que le partage qui doit être fait à chaque 
transmission entre chacun de ses enfants, ne constitue pas 
une assignation de parts ou un partage définitif ; qu’il n’y a 
en cela que Vindication du mode à suivre pour déterminer 
la part des revenus dont le testateur entendait gratifier cha
cun de ses enfants et petits enfants.
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Que cette indication de parta ne porte que aur l'exécution 
du legs et doit en conséquence être considérée comme une 
déclaration accessoire de la portion dans laquelle les enfanta 
du testateur doivent jouir des biens qui leur ont été légués ; 
que cette indication ne fait pas obstacle à l’accroissement 
au profit de la masse ;

Qu’il est de règle que le décès du grevé avant l’ouverture 
de la substitution ne fait pas obstacle à la substitution 
elle-même ; que la charge de rendre passe à son héritier, 
s'il résulte des termes du testament que la volonté du tes
tateur a été comme dans l'espèce actuelle que la propriété 
de ses biens soit transmise à ses descendants ;

Que le legs fait au dit feu Louis Masson n’est qu’un legs 
de revenu qui, étant mobilier, n’a opéré aucun démembre
ment de la propriété ; qu'il n’a jamais eu la saisine de la 
propriété même et n’a pu la transmettre à ses héritiers ; 
qu’au contraire cette part a été consolidée à la masse des 
biens du testateur pour être administrée par les fidéicom
missaires dans les conditions indiquées par le testament et 
transmises par eux aux arrières petits enfants ;

Que les pupilles de l’intervenante viennent à la succession 
de leur oncle, le dit feu Louis Masson, comme neveux au 
premier degré, leur aïeul, feu Joseph Edouard Candide Mas
son, le premier fils et le second petit fils du testateur, ayant 
tous deux prédécédés le dit Louis Masson —Loranqbr, J., 
27 fév. 1891, Taschereau et ux. esqual vs Marson et al esqual 
& Dufaux esqual VII, S. C. 207.

Citations.—Sirey, 1835, 1" partie, p. 87—C. €■ 980—Troplong, Donation», 
No. 2174 et 2191—2 Uemolombe, 371 — 7 Aubry et Rau, 535—Thévenot, No 1201,

3. Death of substitute—Terms creating -Que (lane un acte 
de donation entre vifs où une propriété est donnée par un 
père à sa tille et à son gendre, dans les termes suivants .. 
“He was desirous of securing to... the enjoyment and 
usufruct of... during the time of their natural lives, and to 
settle the said farm upon their children after their death... 
hath given... and doth give... the use and enjoyment, 
usufruct, of... to be by them and surviving of them held... 
during their natural lives à titre d’usufruit, and alsogive. .. 
unto the children now living and those hereafter to be 

82
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born... to be delivered to them from and after the death of 
the survivor of... and agreeing that his said daughter and 
husband be seized and invested with the full and entire pos
session thereof during their natural lives, and after their 
death that the child and children surviving should be vested 
with the full and entire possession thereof..ces termes 
créent une substitution fidéicommissaire et non un legs d’u
sufruit.

Que dans une substitution fidéicommissaire, le décès de 
l’appelé avant celui des grevés, rend la substitution caduque 
et permet aux grevés de disposer de la propriété substituée 
comme propriétaire absolu.—Cimon, J., 20 fév. 1886, Coutu 
vs Dorion. II, 8. C. 132.

Citations — C- C. 303, 777, 789, 790, 926—8 Duranton, Nos. 49, 50, 51—18 
Ikmolomhe, Not. 118, 116, 117, 122—14 Laurent, Not. 410, 4M, 417—1 Trop- 
long, Nos. 133, 151, 185—Pothier, Substitution, 4'.i8—Thevenot tf Essaullet, rh. .Vf 
Nos. 199, 200, 201, 205—FurgoU, Testaments, vol. 3, eh. 8, 5, 1 No. 124—5 Zn- 
chariae, 243 <1 266.

4. Degress of.—Que sous l’ancien droit, la loi et la juris
prudence constante limitaient les substitutions par testament 
à deux degrés, outre l’institué.

Que le statut impérial de 1774 et l’acte provincial de 1801 
accordant la liberté illimitée de tester, n'ont pas eu l'effet 
d’abroger des dispositions de l'ancien droit, et que les subs
titutions sont restées limitées depuis comme elles l’étaient 
avant ces statuts.

Que les degrés de substitution doivent être comptés par 
tête et non par souches ; que lorsque plusieurs personnes 
reçoivent ensemble et par des droits égaux leur échéant en 
même temps, tous ne font qu’un degré, mais chacune de 
ces personnes fait aussi un degré pour la part, qu’il recueille, 
de'telle façon que, si à son décès, ses co-héritiers reçoivent 
sa part ils se trouveront à former un degré subséquent.— 
Mathieu, J., 8 jan. 1886, Cuthberl vs Jones. II, 8, O. 33.

(Confirming the judgment of the Superior Court M. 
L. R. 2 8. C. 28). That by old jurisprudence introduced in
to this province and which was not affected by the Imperial 
Statute of 1774, 14 Geor. Ill c. 88, but was still in force in 
August 1798 when the will in question was made, a eubeti-
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tution created by will was limited to two degrees exclusive 
of the institute.

Degrees of substitution are counted by heads (par têtes) 
and not by roots (par souches). When the share of one 
among several who took conjointly passes to the others by 
his death, such transmission is reckoned an additional de
gree as regards the share so transmitted.—Monk, Ramsay, 
Tkssibr, Cross, Baby, JJ., 25 sept. 1885, Jones & Cuthberl.

II, Q. B. 44.
Citation».—Pothier, Substitution*, nee 7 art. 4 p. 570—Manchet v. Manchet, 

Il L C. R. '.,04—Jar man, on Willi, col /, p. 259—There not J Estonia, Substitu
tion, art 33 p. 46 dp. 403—Dur < cher r. Beaubien, Stuart a Hep. 308 — D'Agnes- 
tenu, Quation* tur Substitution, p. 100 à 105, 112-113-114.

5. Executor. Que l’exécuteur testamentaire n’a pas la 
saisine ni l’administration des immeubles et ne peut esqua- 
lité contracter des dettes à leur égard.

Que ni l’éxécuteur testamentaire, ni le curateur à la subs
titution n’ont en loi aucun pouvoir d’hypothéquer les im
meubles d’une substitution, et que ni la Cour, ni le juge, ni 
le protonotaire, même sur l’avis du conseil de famille, ne 
peuvent les y autoriser ; le grevé seul a le droit de les hy
pothéquer sujet aux droits des appelés,—Taschbrbau, J., 
17 oct. 1888, Arbec vs Lamarre. IV, 8. C. 447.

Citation». —Mer Un, Rfp. vo substitution fidéicommissaire S- XII § 3 art. 1, No. 
2, p. 39—C’. C 831, 869, 918, 921, 951 — Thevenot f Esiaullei, Substitutions c. 42- 
No. 084 p. 225—2 Ricard, Donation*, c. 16 No. 153 p. 488.

(Affirming the decision of Taschereau, J. M. L. R. 4, 8. 
C. 447). That the testamentary executor has no right to 
hypothecate immovables of a substitution without the con
sent of the institute ; and the order of a judge or of the 
prothonotary authorizing such hypothecation on the advice 
of a lamily council will be set aside. —Johnson, I.oranoer, 
Wcrtblb. JJ., 81 jan. 1889, Arbec vs Lamarre. V, 8. C. 7.

6. Final alienation of property of.—That the final alienation 
of the property of a substitution cannot validly be affected 
while the substitution lasts, except in the manner indicated 
by art. 958 C. C. and that the sale of such property by judi
cial authorization on the advice of a family council, and 
with the consent of the curator to the substitution, cannot
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be enforced where the vendor covenant» to give perfect title. 
—Gill, J., 16 dec. 1889, Joyce us Hodgson. VI, 8. 0. 463.

7. Insinuation, reading and publication before. — Quo 
d'après l'ancien droit tout acte comportant une substitution 
devait être insinué, lu et publié devant les tribunaux civils, 
cour tenante ; l’insinuation seule n’était pas suffisante

Que l’enregistrement d'acte comportant une substitution 
avant le statut de 1855, 18 Vict. ch. 109, n’a pas l’effet de 
remplacer l’insinuation, la lecture et la publication exigées 
par la loi.

Que les droits des appelés avant l’ouverture d’une substi
tution sont des droits réels compris dans les articles 2172 et 
2178 du Code Civil, et dont le renouvellement d’enregistre
ment est exigé après les deux aus de mise en force d’un nou
veau cadastre.—Ouimbt, J., 80oct. 1888, Despins es Daneau.

IV, 8. C. 460.
Citations.—âle’/nfch A Bell, 12 L. C■ J. 121.

8. Inventory.— Que des appelés de substitution ayant 
éventuellement droit à la propriété possédée par des grevés, 
ont droit de faire un inventaire des biens substitués aux frais 
des grevés, et d'y appeler ces dernier», dans le cas où ils re
fusent de le faire eux-mêmes, mais ils né peuvent prendre 
une action ]>our forcer les grevés à procéder à cet inventaire. 
—Taschereau, J., 18 mars 1888, Bourassa vs St-Marie.

IV, S C. 41.
9. Legacy to children to be born.—Que dans le cas de legs

à des enfants à naître d’une personne nommée et désignée, 
avec le droit de toucher aux sommes léguées lors de leur 
fige de majorité, le premier des entants nés de la personne 
ainsi nommée, a droit, à son fige de majorité de toucher sa 
part de l'héritage sans attendre que tous les enfants à naître 
soient née ; dans ce cas, les enfants à naître lore du décès du 
testateur ne pourraient être qu’appelés de la substitution 
dont les enfants nés seraient grevés envers eux, et le grevé 
de substitution a toujours droit d’être mis eu possession des 
biens substitués.—Mathieu, J., 1 fév. 1889, Desjardins vs 
Bellerose. V, 8. C. 91.

Citations.—C. C. 838, 891, 944—Cupples t'. Marlin, 5 L. N. 428—Thevenot 
<TEstante», Nos. 84, 100, 101, 102, 183, 206, 207, 208, 320, 321, 508—Pothier, 
Substitutions, sec. 2, art. 2—Ricard, ch. 9, No. 029.
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10. Powers of curator.—Qu’un curateur à une substitution 
ne peut ester en justice que pour la conservation des droits 
de la substitution, ses droits étant définis par le Code Civil 
(art. 945, 946 et 956).

Qu’il ne peut offrir de faire abandon et rétrocession de 
certaines valeurs commerciales dont il serait porteur au 
nom de la substitution, cet acte étant apparemment con
traire aux intérêts des appelés. — Taschereau, J., 16 oct. 
1890, Benoit vs Ouimet. VII, S. C 184.

11. Rights of creditor.—Qu’un créancier grevé de substi
tution étant propriétaire animo domini a droit de poursui
vre le recouvrement d’une créance hypothécaire échue 
sujette à la substitution.—Lorangbr, J., 27 f6v. 1891, Be
noît vs Ouimet. VII, 8. C. 187.

12. Sale by authority of justice — Sheriff's sale — Fraud- 
Nullity—Prescription.—The will in this case created a subs
titution in favour of plaintiff.

A sale of substituted property by authority of justice, is 
null as regards the substitute who was not represented 
therein, where the authorization to sell was obtained by the 
tutrix fraudulently concealing the will creating the substi
tution (not yet open) and by also witholding information 
as to the assets and grossly overstating the debts of the 
succession.

A sale under judicial authorization is also null, where 
the property of a minor not represented by a tutor ad hoc, 
is sold to his tutrix through persons interposed who were 
merely prête-noms, and made no payments on account of the 
price.

The substitute may assert his claim to property sold, even 
against a third party who has become the purchaser there
of at sheriff's sale under an execution issued against a per
son who held the property under title from the tutrix, such 
sale having taken place after the substitute became of age 
but before the substitution was open.

The ten years’ prescription in favor of a purchaser in 
good faith with title, runs against a substitute who is a 
minor, only from his majority.—Paonüblo, J., 80 may 1890. 
McGregor vs Canada Investment. (Reversed in Appeal, 1 
R O.Q. B 197) VI, 8. 0.190.
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13. Sale of substituted property.—Que, d’après le droit et 
la jurisprudence existant en France avant l’ordonnance de 
1747, tout grevé de substitution pouvait et devait, avec l’au
torisation judiciaire, aliéner les immeubles sujets à la subs
titution pour cause nécessaire et lorsqu’il y avait urgence 
d'acquitter des dettes grevant les biens substitués et de pré
venir la vente par décret des dits biens ; et que telle aliéna
tion était finale et ne pouvait être résolue à l’ouverture de 
la substitution.

Qu’avant l’ordonnance de 1747, la présence seule du tu
teur ou du curateur à la substitution à une vente de biens 
de mineurs, était suffisante, le concours d’un tuteur aux 
appelés alors nés n’était pas nécessaire.

Que l'absence du concours des appelés à une substitution 
dans les procédés judiciaires faits pour arriver à la vente 
des biens substitués ne peut être invoquée que par les dits 
majeurs eux-mêmes.—Taschereau, J., 22 nov. 1884, Caty 
vs Perrault. I, 8. C. 131.

Citations.—Denisart, actet Je notoriété, p 408—Guyot vo Tuteur à Substitution, 
p. 338 -2 Laurent, No. 7—7 Detnolombe, Nos 189, 246, 628, 323—6 Bioche, 
vente judiciaire, No. 107—Thevenot SEssaulles, Nos. 1264 à 1274—7 JeLorimier) 
art. 945 et 953—Guyot vo Substitution, p. lAb—Castonguay v Castonguay, 14 L. 
C. R- p. 308—McIntosh vs Bell, 12 L. C J. 121—Lafontaine vs Suzor, Il L. C. 
R. 388 — 2 Toullier, No. 1119.

The ordinance of substitutions of 1747, never was in force 
in Canada ; and according to the law which existed in 
France before the ordinance of 1747, any grevé de substitu
tion might, upon judicial authorization duly obtained, 
alienate the immovables of the substitution for necessary 
cause, and to prevent the sale thereof by the sheriff ; and 
such alienation was final.

Before the ordinance of 1747 and in Canada, before our 
Civil Code, the consent of the tutor or cutator in the subs
titution, at the sale of substituted property, was sufficient ; 
the concurrence of a tutor in the substitutes then bom was 
not required.

Absence of consent by substitutes who were of age at the 
time of the authorization to sell can bo invoked only by them
selves in their own behalf and does not invalidate the sale
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aa regards the other substitutes who were duly represented. 
—Monk, Tessier, Cross, Caby, JJ., 26 may 1886, Only & 
Perrault. IV, Q. B. 461.

Citations—Pouitie vs MeOregor, 9 L. C. J. 332—Béliveaux A Chevrefili, 2 Q. 
L. R. 191 — Truit A Loan v. Vadeboncoeur, 4 L C. J- 358—Benoit vi Benoit, 18 
/,. C. J 266—Wilton A Leblanc, 13 L C. J. 201 - -Merlin Rep. vo. Subitituliont 
fidi-eommissaire, t. 12, § 3, art. 2—2 Ruard, Subihtution, Tome 3, ch. 15, No. 163 
— Thcvenot ifimaulle, ch. 60, No. 821 et teg. McIntosh A Bell, 12 L. C. J. 121.

14. Sale—Remploi—Eviction—Fear of trouble.—Que l’a
cheteur d’un immeuble sujet à une substitution, mais dont 
le grevé a, par Vacte créant la substitution, le droit de ven
dre en faisant le remploi du prix de vente pour les fins de 
la substitution, a droit de retenir le prix de vente jusqu’à 
ce que le vendeur se soit conformé aux conditions de l’acte 
en faisant le remploi.

Qu il ne suffit pas qn’il établisse avoir acheté une autre 
propriété laquelle il entend payer avec l’argent provenant 
des biens substitués, il faut de plus qu'il tasse les déclara
tions nécessaires pour que les titres aux nouvelles propriétés 
ainsi achetées constituent un remploi en faveur des appelés 
à la substitution.

Que la dite substitution avec faculté de vente aux con
ditions de remploi constitue pour l’acheteur un juste sujet 
de crainte d’éviction ou de trouble pour l'avenir.—Gill, J., 
10 mai 1890, Desjardins vs Dagenais. VI, 8. C. 280.

15. Terms “ children.”—Held that the expression “en-
fans " in a donation creating a substitution in their favor, 
includes “ lee petits enfans” in the absence of any express 
limitation in the deed in favor of the children only.—John
son, Tor ranch, Rainville, JJ., 81 jan. 1884, Joubert vs 
Walsh. I, 8. C. 86.

Citations.—P. C 937,980—Pothier ill.i.jnrt) Su6*1 No. 66, vol 8—Thcvenot, 
ch. 4 No. 68 ,1 76, cA. 10 No. 141 4 172; ch 28, 68. No. 518; ch. 79, So. 1132— 
Ricard, Subit No. 130, p. 252—Merlin, Rep. vo enfant! $ 2—Furgolc, Testament t 
eh 7 tee. 6, No. 126 -4 Denisart 598—2 Bourjon, Tit, 5 Subst., eh 4 § 3 et A p. 
169—2 Baitet, liv 8 T. 2 eh. 1—Brunette A Peloquin, 3 R. L. 52 —Marcotte ». 
Noël, 6 Q L 245—Lee A Martin, 9 L. C. R. 351.

16. Terms creating.—A testator having bequaethed his 
estate as follows :... “I leave all my personal and real 
estate for the benefit of my wife and family during her life
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if she remains unmarried, to receive and apply such funds 
as may be accruing out of it for the support and maintenance 
of family and educating them if she again marry her dower 
is all that she will have out of the estate, the rest to be 
equally divided among the children my sons It. and W I 
wish to enter the ministry... and I earnestly desire that 
every facility be given them to get thoroughly educated...”

That this created a substitution of which the widow was 
institute and the children substitutes, and was not a case 
of usufruct to the widow and nue propriété to the children.

That though both widow and children had for years 
acted on the latter interpretation they were not thereby de
prived of the right to urge the other interpretation now.— 
Dorion, Monk, Tessier, Baby, JJ., 28 april 1882, Mac- 
Donnell & Ross. II, Q. B. $849.

Citations.—Pothier, Subit § 2 art. 2 — T/uvenot, Subit, pp. », 09, 71—RedfielJ, 
Willi, 14—5 Pothier, Subi. 537.

SUCCESSION

le Interest.—Que les héritiers ont droit aux intérêts que 
produisent les legs particuliers tant qu’ils n’ont pas été ac
quittés par l’exécuteur testamentaire —Papineau, J., 17 ocr. 
1887, Mayer vs Léveillé. Ill, S. CL 190.

18. Partition—Reasons of utility justifying delay__That
art. 689 C. C. which provides that a partition may be de
ferred during a limited time, if there be any reason of 
utility which justifies the delay, expresses the law as it was 
before the Code.

That where a testator bequeathed his whole estate to 
trustees to pay an annuity to his wife and the remainder 
of the revenues to divide and pay to the whole of hie chil
dren of their lawful issue per stirpes and directed that the 
immovables in his estate should be divided at the majority 
of his youngest grandchild there were sufficient “reasons 
of utility ” justifying the delay, and the testator’s direc
tions would be respected by the Court.

That as the legacy was universal and per stirpes, grand
children born after the testator’s death were clearly in-
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eluded in the terms of the bequest and an action for partition 
brought when all the grandchildren born in the testator’s 
lifetime were of age, but before the majority of some of the 
after born grandchildren was premature.—Taschereau, J., 
24 APRIL 1891, Afuir vs Muir. VII, 8. C. 229.

3. Payment of debts.—Que lorsque par testament une
personne laisse tous ses biens à un fidéicommissaire avec 
entr’autres obligations celle de les diviser ou de les léguer 
quand bon lui semblera à ses enfants, savoir, ceux du testa
teur, ou à l’un d eux, par parts inégales ou égales, le fidéi
commissaire devant avoir en attendant la jouissance et la 
saisine de ses biens, les créanciers de la succession n’ont pas 
d’action contre les futurs héritiers, enfants du testateur, 
aussi longtemps que les biens n’ont pas été partagés ou 
légués par le fidéicommissaire. — Davidson, J., 17 mars 
1890, Martin vs Hardouin. VI, 8. C. 189.

Citations. — Beaudry r. Rolland, 22 J. 72—Lionait k Motion Bank, 10 S. C- 
R. 526.

That universal legatees may be sued for a debt of the 
succession though executors were appointed by the will of 
the deceased, and have accepted office and entered into pos
session of the estate. The universal legatees have a right to 
call upon the testamentary executors to pay the debt in their 
behalf, but they arc not entitled to a suspension of the 
proceedings against them to permit them to exercise their 
recourse against the testamentary executors.—Wurtele, J., 
9 sept. 1890, Bourassa vs Bourassa. VII, S. C. 1.

4. Right of legatees.—Que tous les biens d’une succession 
insolvable ne sont pas le gage des créanciers de préférence 
aux légataires particuliers, de manière à ce qu’ils puissent 
empêcher ces derniers de prendre possession de leurs legs ; 
s’il doit y avoir réduction des legs particuliers pour payer les 
dettes du testateur, les créanciers ont une action contre les 
légataires à ce titre pour obtenir cette réduction, mais ils ne 
peuvent faire mettre au nom d’un curateur nommé à la suc
cession insolvable tous les biens du testateur.

Que la renonciation d’un légataire universel unique ne 
rend pas la succession vacante s’il reste d’autres héritiers au 
testateur.
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Qu’un curateur nommé à une succession vacante par la 
renonciation des légataires ou héritiers n'a que les droits 
qu’auraient eu ces légataires ou ces héritiers.—Johnson, 
Torrance, Loranuer, JJ., 80 avril 1885, Banque Ville 
Marie va Rocher. I, S. C. 409.

5. Support and education of child.—Que le légataire ou 
donataire universel en usufruit est tenu personnellement vis 
à vis des créanciers des dettes de la succession, même des 
capitaux, et que la contribution aux dites dettes par les nus 
propriétaires dans les proportions fixés par la loi doit être 
établie entre eux et l’usufruitier, ne regarde pas les créan
ciers et n'empêche pas leur recours.

Que le père et tenu, en loi, à l’entretien et à l’éducation 
de son enfant et que ni lui ni ses représentante ne peuvent 
opposer les dépenses faites pour ces objets en compensation 
à une dette légitimement due à l’enfant.—Taschereau, J., 17 
janv. 1885, Boileau va Seera. I, 8 C. 239.

6. Vacant Sale of property.—Que les formalités imposées
par la loi pour la vente par le curateur des biens meubles et 
immeubles d’une succession vacante sont impératives, et 
sous aucune circonstance le juge ne peut sur simple requête 
en permettre la vente.—Taschereau, J., 16 avril 1887, 
Ex parte Lamothe. III, 8. 0. 147.

See EXECUTOR —PROCEDURE—TUTOR AND MINOR

SUMMARY MATTERS
See PROCEDURE

SUMMONS
See PROCEDURE.

SUPERINTENDENT OF EDUCATION

On an application by H for a writ of mandamus to compel 
the appellants to establish a new district, in accordance 
with the terms of a decision rendered on appeal by the Su
perintendent of Education under 40 Viet, (Q) ch. 22 e. 11, 
the appellants pleaded, inter alia, that the Superintendent 
had no jurisdiction to make the order, the petition in appeal
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to him not having been approved of by three qualified vis
itors.

That inasmuch as one of the visitors who signed the pe
tition in appeal to the Superintendent, was the parish priest 
of an adjoining parish, and inasmuch as under R. 8. Q. 
1951, priests and ministers can be visitors only for the muni
cipality in which they reside, the petition in appeal had not 
the approval in writing of three quail tied visitors, and the 
decision rendered by the Superintendent was null and void. 
—Dorion, Cross, Baby, Church, Bossâ, JJ., 23 may 1890, 
Commissaires Ecoles Ste. Victoire & Hus (Confirmed by 
Supreme Court 19 S. C. R. 477). VII, Q. B. 330.

Citations. — Tremblay vs Commissaire Ecoles SI-Valentin, 12 S, C. R 646—1 
Pigeau, pp. 225 et 220—1 Thominc Demain re*, 382, 383.

On demurrer, where a petition was presented to the Su
perior Court for a writ of mandamus against school com
missioners, to compel them to enforce a decree of the Su
perintendent of Education ordering them to maintain a 
school district and to erect thereon a school house, and the 
commissioners pleaded that the appeal to the Superintend
ent was not authorized by three duly qualified visitors as 
required by law, and that the commissioners had not been 
heard that the pleas were not demurrable.—Dorion, Tks- 
sikh, Baby, Church, Bossé, JJ, 28 may 1890, Commissaires 
if Ecoles de la Paroisse de St-Marc & Langevin.

VII, Q B. 390.
Citation».— Tremblay ri Commissaires Ecoles St-Valentin, 12 S. C. R. 646.

surety

1. Cash security—Deposit receipt held by government— 
Failure of Bank—Responsibility.—The plaintif! agreed to put 
up a cash security of $15000 to the Government of Canada 
for the performance of a contract by the defendants, which 
security was to remain in the hands of the Government until 
the contract should be fulfilled ; and the defendants were 
to pay to the plaintiff $2000 per annum until the security 
should be released By arrangement with the Exchange 
Bank, a deposit receipt tor $15000 in that Bank was ac-
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cepted by the Receiver General, which sum was placed to 
his credit in the Exchange Bank, and remained under his 
control.

That the loss of $15000 by the failure of the Bank, was 
a loss to be borne by the Government and not by the plain
tiff, and that the plaintiff was entitled to recover the $2000 
per annum from the defendants, notwithstanding the tender 
back to him of the deposit receipt after the insolvency of 
the Bank ; that the terms on which the plaintiff obtained 
the credit at the Exchange Bank were not material to the 
issue, the plaintiff having furnished what was accepted by 
the Government as equivalent to cash at the time it was 
given ; that the amount being entered in the books of the 
Bank to the credit of the Receiver General, the deposit 
thereby became a debt due by the Bank to the Receiver 
General, and was at the risk of the Government.—David
son, J., 3 April 1888, Gilman vs Gilbert. IV, S. C. 5827.

The appellant agreed to put up a cash security of $15000 
to the Government fur the performance of a contract by the 
respondents, which security was to remain in the hands of 
the Government until the contract should be fulfilled ; and 
the respondents were to pay to the appellant $2000 per 
annum until the security should be released. By arrange
ment with the Exchange Bank a deposit receipt for $15000 
was accepted by the Receiver General and that sum was 
placed to hie credit in the Exchange Bank and remained 
under hie control.

That the lose of the $15000 by the failure of the Bank was 
a loss to be borne by the Government and not by the appel
lant, and that the appellant was entitled to recover the 
$2000 from the respondents, notwithstanding the tender 
back to him of the deposit receipt ; that the terms on which 
the appellant obtained the credit at the Exchange Bank 
were not material to the issue, the appellant having furni
shed what was accepted by the Government as equivalent 
to cash at the time it was given ; that the amount being 
entered in the books of the Bank to the credit of the Re
ceiver General, the deposit thereby became a debt due by 
the Bank to the Receiver General, and was at the risk of
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the Government.—Tbssibr, Cross, Baby, Church, Doherty, 
JJ., 22 dec. 1887. Gilman & Gilbert. Ill, Q. B. 402.

Citations - -Story, on /lai/mentt, No. 417—Pothier {Hugntl) Louage, No. 139.

2. Composition and discharge.—Que dans le cas de com
position et décharge entre un débiteur et ses créanciers, 
lorsque l'acte a lieu non pas à raison de l’intention des 
créanciers de donner le montant de leurs créances, mais parce 
qu’ils ne peuvent pas avoir plus, la dette naturelle conti
nuant à exister, la caution solidaire n’est pas déchargée.— 
Torrance, Doherty, Papineau, JJ., 31 oct 1884, Leclaire 
vs Forest. I, 8. C. 113.

Citations.— Pothier, Ohlig. No. 380—7 Toullitr. No. 330—12 Duranton. No. 
376—18 Duranton, No. 361—3 /.aroml>if,re, Oblig. art. 1287, No. 4

3. Right against .principal debtor.—Que la caution soli
daire du consentement du principal obligé peut, avant com
me après l'échéance de la dette, sans avoir payé le créancier, 
soit que celui-ci ait donné terme ou non au débiteur princi
pal, poursuivre ce dernier s’il devient insolvable, en déconfi
ture, ou dans un cas de louage, s'il enlève des lieux loués 
les meubles affectés au loyer.

Que dans le cas ci-dessus, si la caution solidaire ne prend 
aucune action contre le débiteur principal, elle ne peut, 
après avoir été poursuivi conjointement et solidairement par 
le créancier, opposer à ce dernier l’exception de discussion. 
—Papineau, J., 14 mai 1880, Laurent vs Faquin.

I, S. O. 344.
4. Woman as surety.—Qu'une femme majeure et non sous

puissance de mari peut légalement être offerte comme cau
tion judiciaire—Rainville, J., 29 jan. 1884, Slesstr vs 
Disilets. I, S, 0. 306.

SURETYSHIP

1. Bond—Donation by security.—That where a bond has 
been given to the Crown for the fidelity of a public officer, 
no claim exists against the surety so long as the person 
whose fidelity is assured has not made default. Therefore 
a sale or donation made by the surety of all his property 
and effects, after the date of the contract of suretyship, but
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before any default has occurred, will not be revoked at the 
instance of the Crown, in the absence of proof that any 
claim against the surety resulting from the bond existed at 
the date of the donation.—Dorion, Tessier, Baby, Church, 
Bossé, JJ., 22 jan. 1890, Marion & Her Majesty's Post
master General. VI, Q. B. 175.

3. Extinction of by aet of creditor—Imputation of pay
ments_The plaintiffs who were collocated by privilege (un
der C. C. P. 606) for the costs of a suit in the Superior 
Court, desisted from the greater part of the collocation in 
their favor, and the money was then distributed au mare la 
livre among the creditors. The plaintiffs afterwards insti
tuted suits against the defendant’s sureties in appeal for the 
costs in both courts, the judgment having been confirmed 
in appeal

That as the effect of the desistment, made without notice 
to the sureties, was that the sureties could no longer be 
subrogated in the rights of the plaintiffs for the amount 
collocated by privilege, the surety was extinguished to the 
extent of the amount for which the plaintiffs had filed a 
retraxit (1959 C.)

That a sum of $815 paid by the sureties, for which the 
plaintiffs gave a receipt without making any special imputa
tion of payment, should be imputed on account of the costs 
in the Court of Queen’s Bench, that being the debt which 
the defendant had the greatest interest in paying (C. C. 
1161).—Tait, J., 20 dec. 1887, MacMaster vs Hannan.

HI, S. C. 459.
3. Judicial —Qu'un cautionnement judiciaire où la cau

tion s’oblige généralement à payer tous les frais et domma
ges qui seront adjugés, sans déterminer un montant quel
conque qu’elle aura à payer, ne crée pas d’hypothèque judi
ciaire, et la caution peut par une action faire radier l’enre
gistrement fait de ce cautionnement sur ses immeubles.

Que la justification sous serment que fait une caution de 
sa solvabilité jusqu’ù concurrence d’une somme fixe ne fait 
pas partie du cautionnement et n’en détermine nullement 
le montant.—Johnson, Doherty, Mathieu, JJ., 21 déc. 1885, 
Lavallée vs Paul. II, 8. O. 73.
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Citations —3 Delvincourt, 168—III Puranlon, 337—30 Laurent,p. 226, No. 
248.

4. Obligation with a term Insolvency of principal debtor. 
—That a surety whoee obligation is limited to the capital of 
the debt, is entitled to the benefit of the term stipulated 
for payment, notwithstanding the insolvency of the princi
pal debtor.—deLorimier, J., 80 June 1891, McCulloh vs 
Barclay VII, S. C. 414.

Citations—2 R. L. 410 et 597—C C- 1933, \'JM—3Zachariae el Mast/, § 437 
p. 386—2 Demolombe, Oblig. No 705.

See BANK INSOLVENCY.

TACIT RECONDUCTION
See LESSOR AND LESSEE.

TANNERY
See NUISANCE

TARIFF OF FEES

That Noe. 41 A 42 of the tariff of fees are applicable to a 
petition praying that liquidators under liquidation act of 
1882 be ordered to deliver all property in their possession. 
—Mathieu, J., 28 June 1887, Adams Tobacco & Plummer.

Ill, 8. C. 163.
(lue dans les causes où le jugement est de $100 précises, 

les honoraires des avocats doivent être taxés comme dans 
une cause appelablo de $100 à $200.—Mathieu, J., 22 mars 
1889, Va rieur vs Rascony. V, 8. C. 126.

Que les cas non prévus par le tarif doivent être décidés 
par analogie avec les cas semblables prévus par le tarif.

Que le tarif n'ayant pas prévu quels sont les droits dus au 
pétitionnaire et les honoraires dus au procureur sur une re
quête en destitution d’huissier, et sur les procédures rela
tives, c’est l’art. 88 du tarif des avocats relatifs aux nomina
tions de tuteur, curateurs, émancipation, etc., qui doit régler 
les honoraires des procureurs et, comme conséquence, ce 
sont les art. 8, 9 et 114 du tarif du protonotaire qui doivent 
régler ces honoraires.—Jette, J., 4 jan. 1890, Huissiers 
District Montreal vs Caisse. VI, 8. C. 32.
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TAX, TAXATION

1, Exemption from taxes—Church—Special assessment. —
That the Statute 38 Viet. (Q.) c. 78, s. 3, exempting chur
ches, parsonages and bishops’ palaces from the payment of 
all taxes, includes special assessments for local improve
ments.—Tbllibr, J., 21 MARCH 1888, City of Montreal vs 
Christ Church. IV, S. C. 13.

Citations.—For plaintiff— 2 Dillon, Man. Carp. 717-20 —Cooley, Taxation»t 
146—Isord Cok', on Tailing*—l ZahriskCs R. 385-400—Hilliard, Taxation, 72 
—Burrough*, Taxationi, 113.

For de/en<Lints—2 Dillon, Mun. Corporation, 742, 1775—Cooley, Taxation», 207- 
660—Hardeastle, Construction and effet qf statute*, 89-151—Maxwell, Statute*, 99— 
Montreal k St. Sulpice, M. L- R. 4 Ç. B I.

(Confirming the judgment of Tellier, J. M. L. R. 4 S. C. 
13). That the Statute 38 Viet. (Q ) c. 73, e. 3, exempting 
churches, parsonages and bishops’ palaces from “ all taxes ” 
includes exemption from special assesments for local im
provements—Dorion, Tbssibr, Church, Boss8, Dohrrtt, 
JJ., 26 march 1889, City of Montreal vs Christ Church.

V, Q. B 80.
Citations.—Harrison, Mun manual 608—Proudoon, Domaine de la Rrop. 

p. 101, Mo 819—Cooley, Ttxalion, p. 207—Hilliard, Taxation, 72—Burroughs, 
Taxation, p 75—Dillon, Mun. Corporation, 773 el s-g —/ibriski’s R. vol. 4 p. 385 
—// irdcastle, Statutes p. 17—Mun Co*le, art. 712—Corp. or Verdun à Nuns qf 
the Congregation, 1 Q. B. Rep. 16.1—School Comrs of St. Rorh k Sem. qf Queltec, 10 
V L. R. 333— Wylie * City of Montreal, 12 S. C. R. 38 I — Cité dr Montréal k 
Kce. Séminaire St. Sulpice, M. !.. R 4 Q. B.

2. Exemption—Insane Asylum—Charitable institution.— 
That an asylum for the insane, established and incorporated 
by an Act of the legislature, and supported chiefly by vo
luntary donations, the members of the corporation indivi
dually deriving no profit from the institution, is a charitable 
institution within the meaning of 8. R. Q., 2044, 6146, and 
therefore exempt from the payment of municipal and school 
taxes.—Laoostb, Baby, Bossfc, Wurtble, JJ., 27 sbpt. 1891. 
Village of Verdun vs Protestant Hospital.

VII, Q. B. 299.
Citation.—Cooley, Taxation, p. 202.
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See COMMERCIAL CORPORATIONS-CONSTITUTIO- 
NAL LAW — EDUCATIONAL INSTITUTION — 
EXEMPTION FROM TAXES — MONTREAL — 
RAILWAY.

TELEGRAPH COMPANY
See LIBEL AND SLANDER.

TELEPHONE COMPANY
See SHERBROOKE.

TENANT
See LESSOR AND LESSEE.

TENDER

Que pour être valable», lee offres réelle» et la consignation 
doivent être telle» qu’il eoit poeeiblc à la partie d’accepter 
purement et simplement «an» aucune condition.—Plamon- 
don, Bourokoib, Loranobr, JJ., 21 dec 1886, Prud'homme 
va Scott. II, S. C. 63.

Citations.—Carier * Forbe», 4. L. N. 77.

(Affirming the judgment of Davideon, J. M. L. R. 4 8. 
C. 283). That a vendor, seeking to give effect to a right 
of redemption, and who makes a tender to the purchaser, 
not followed by consignation, does not thereby acquire a 
right to the revenues of the property pending the contes
tation, if the purchaser refuses to retrocede, although the 
result of the contestation is that the purchaser is ordered 
to retrocede, but is allowed $40 for improvements. A con
signation, to be effective, should be made, partie appellie, 
at a place and time and with a person duly designated to 
the holder of the property.—Dorion, Baby, Church, Bossé, 
JJ., 21 mat 1890, Fournier & Mger. VI, Q. B. 448.

Citations—Nuÿtnl .. Milrktll, 12 Q. L. R 149—EUÙ M Courlemanrke, 11 
L. C J. 325—Sirey, C. N. annoté, No». 10, Il et 30 tou» art. 1673.

TERM
See LOAN.

TIERS-SAISIE
See SAISIE ARRET.

83
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TIMBER LIMITS
See CROWN LANDS.

TITHE

Que la dîme est due par celui qui a récolté le grain et non 
pas par celui qui l'a simplement fait battre et vanner.

Que le privilège du curé à la dîme existe sur les récoltes 
qui y sont sujettes tant que le grain reste eu la possession 
de celui qui l’a récolté, mais se perd dès que ce grain passe, 
sans fraude, entre les mains d’un acquéreur de bonne foi 
pour valable considération —Dorion, Monk, Tbssier, Cross, 
Baby, JJ., 19 nov 1884, Godin vs Ethier. I, Q. B. 37.

See CURE—INJUNCTION—PARISH.

TOLL BRIDGE
See STATUTORY PRIVILEGE— MUNICIPAL LAW.

TRANSFER OF DEBT

That service of an action by the transferee of a debt, sett
ing up the transfer, is equivalent to a signification of the 
transfer.—Dohbrty, J., 9 march 1887, Nicholson va Prowae.

Ill, 8. C. 189.
Citations —Brunet v$ Hochelagn, 28 L. C. J. 281.

(Reversing the judgment of Court below) That, service 
of action is not equivalent to signification of the transfer on 
which the action is based, and which is alleged in the de
claration ; and that a transferee has no right of action 
against debtor before signification of a transfer accepted by 
him.

That where the Court below enunciates an erroneous 
principle in the adjudication of costs, the Court of Appeal 
will reverse the decision though the appeal involves costs 
only.—Dorion, Cross, Church, Bossé, JJ., 23 jan. 1889, 
Proiose k NiehoUon. V, Q. B. Iff I.

Citations.—Chart loin k Forsyth, 14 L. C. .7. \3H—0'/fat/oran v Sweet, 16 L, 
C. J. 318—McDonald v. Mol!eur,\3 L C. J. 188.

Where a sale of a debt is male in duplicate under private 
signature and one of the duplicates is delivered to the debtor,
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the transfer is sufficiently signified, and the buyer is entitled 
to bring suit for the debt.—Tessibr, Cross, Baby, Bossé, 
Dohkrty, JJ., 19 JUNE 1890, Moodie & Jones

VI, Q. B. 354.

TRAVELLER
See INNKEEPER.

TREE
See MONTREAL

TRESPASS
See RAILWAY COMPANY.

TRIAL
See PROCEDURE.

TROUBLE
See SALE.

TRUST

(Cross and Church, JJ. diss.) That a complete and valid 
investment in trust cannot be created until the same has 
been accepted or ratified by the cestui que trust or some one 
duly authorized in his behalf ; and until is accepted, such 
investment may be revoked by the person who made it. 
And so, where the father of a minor, who was not her tutor, 
invested monies belonging to her in shares of a joint stock 
company, “ in trust,” and afterwards sold the same, and 
invested the proceeds otherwise, it was held that no valid 
trust having been created for want of acceptance in behalf 
of the minor, her tutor (subsequently appointed) hail no 
right to recover such shares from the purchaser, who had 
bought them in good faith and paid full value ; and in the 
circumstances, there being no valid trust, the question whe
ther the purchaser had notice of a supposed trust was im
material.—Tessibr, Cross, Baby, Church, Bossé, JJ., 27 
nov 1889, Raphael vs McFarlane (Reversed by Supreme 
Court 18 S. C. R. 188). V, Q. B. 373,

Citations.—Bank of Montreal v. Sweeney, L R. 12 Ap. Cat, 617—Bank of 
Montreal v. Simpson, 10 L. C. R. 225~Sweeney v. Bank of Montreal, 12 S. C. R. 
661.
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TRUSTEES

. By the Act 48-44 Viet. (Q.) eh. 49 the South Eastern 
Railway Company were authorized to issue mortgage bonds 
to a certain amount, and to convey the railway franchise 
rights and interest to trustees representing the bondholders. 
The trustees were empowered to take possession of the road 
in the event of default by the company to pay the bonds, 
or interest thereon for 90 days. It was also provided (by 
sect. 10) that neither the company nor the trustees should 
have power to cease running any portion of the road. The 
respondents sold cars to the company after the execution of 
a trust deed in conformity with the statute above mentioned, 
but before the trustees took possession of the road for de
fault by the company to pay interest on the bonds. The 
respondents first sued the company for the amount of their 
claim, and obtained judgment, and then brought the pre
sent action for the same cause against the trustees.

(Reversing the judgment of Mathieu, J.) That the effect 
of the Act above mentioned and of the deed executed in 
conformity therewith, was not to convey the possession of 
the road to the trustees from the dale of such deed, so as to 
constitute them pledgees ; and the trustees were not liable 
for the prieo of cars necessary for operating the road, fur
nished before the time they assumed possession.

That although the cars for which payment was claimed 
in this case were furnished at a time when the railway com
pany was in default to pay interest on bonds, and when the 
trustees might have taken possession under the Act, but 
neglected to do so, the company was not thereby constituted 
negotiorum gestor of the trustees so as to render the trus
tees liable for the value of supplies necessary, for the ope
ration of the road, obtained by the company before the 
trustees took possession.—Tkssibr, Cross, Church, Boss*, 
Dohrrty, JJ., 28 mat 1889, Fanoell & Ontario Car and 
Foundry. (Affirmed by Supreme Court 18 S. C. R. 1).

VI, Q. B. 91.
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TRUSTEES ANI>, ADMINISTRATORS

That a lease for nine years, with a stipulation that the 
lease should hare a renewal on certain conditions for nine 
years longer, is in effect a lease for eighteen years, and an 
alienation which is ultra vira of trustees and administra
tors of public property, unless specially authorized by their 
act of incorporation.

That administrators who have entered in such a contract 
are entitled to sue for the résiliation thereof, as regards the 
second term ; and a clause in the lease, which provided that 
three months' notice of termination of the lease be given to 
the lessee, could not avail the latter after the first term had 
expired.

That where the renewal for the second term was condi
tional on the proper discharge by the lessee of certain duties 
and obligations during the first nine years, it was competent 
to the lessors, at the expiration of the first term, to invoke 
the lessee’s neglect of such duties as a ground of terminat
ing the contract, without having made formal complaint 
previously.

That a resolution adopted by the trustees that legal pro
ceedings be instituted, advised by counsel, is sufficient au
thority for the institution of a suit__ .Johnson, Taschbrrau,
Mathibu, JJ., 30 nov 1888, Commune de Laprairie vs Bis- 
sonnette. VI, S. 0. 414.

TRUSTEES TURNPIKE ROADS
Par leur charte, les commissaires de chemins à barrières 

de Montréal nommés par le gouverneur de la province “au
ront et pourront avoir succession perpétuelle et pourront 
ester en jugement dans toutes les cours de justice et autres 
lieux.”

Il est pourvu par une autre section de la charte que “ de 
temps à autre ils pourront nommer et employer un inspec
teur et tels officiers et personnes sous leurs ordres qu’ils 
jugeront nécessaires pour les fins de cette ordonnance et 
ils pourront destituer tels inspecteurs et autres officiers et 
personnes ou aucune d’elles et en nommer d’autres à leur 
place.”
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Que les commissaires n’étaient pas autorisés par leur 
charte à destituer un secrétaire trésorier employé à l’année, 
sans cause ou avis préalable.

Que la commission en question ne constitue pas une bran
che du service civil ou un département du gouvernement 
de la province et que les commissaires ne peuvent pas récla
mer les prérogatives de la Couronne pour destituer leurs 
employés à leur bon plaisir

Que le secrétaire-trésorier de la commission, employé à 
l’année par une résolution fixant son salaire, et congédié 
sans cause avant l’expiration de son terme, avait droit de 
réclamer la balance de son salaire pour 1 année après avoir 
dûment protesté les commissaires et offert ses services.

Que malgré le changement du personnel de la commission, 
depuis l’engagement pris avec leur secrétaire-trésorier, les 
nouveaux commissaires ne pouvaient se soustraire à l’obli
gation contractée par leurs prédécesseurs.—Ouimet, J., 8 

jan. 1889, Rielle vs Commissaires Chemins à Barrières.
V, 8. C. t

En vertu de leur charte les commissaires de chemins à 
barrières de Montréal nommés par le gouvernement de la 
province “auront et pourront avoir succession perpétuelle 
et pourront ester en jugement dans toutes les cours de jus
tice et autres lieux.”

Une autre section de leur charte pourvoit à ce que “de 
temps à autre ils pourront nommer et employer un inspec
teur, et tels officiers et personnes sous leurs ordres qu'ils ju
geront nécessaires pour les fins de cette ordonnance et ils 
pourront destituer tels inspecteurs et autres officiers et per
sonnes ou aucune d'elles, et en nommer d’autres à leur place.

Que les commissaires en question ne feront pas partie du 
service civil de la province, mais constituent une corporation 
indépendante dont les pouvoirs sont contenus dans l’ordon
nance 8 Vict c. 31 et les actes qui l’amendent.

Que partant les commissaires ne peuvent pas se prévaloir 
des prérogatives de la Couronne pour justifier le renvoi de 
leurs employés sans avis, sans cause et sans indemnité.

Que la clause de la charte citée plus haut ne fait que 
donner à la commission le droit de contracter avec ses cm-



TUTOR 505

ployé», et quo cette corporation ayant contracté avec l'in
timé, e»t responsable comme toute autre pereonne de la 
violation de ce contrat. — Dorion, Cross, Baby, Church, 
Bossé, JJ., 26 mars 1890, Commissaires Chemins à Barriè
res & Bielle. VI, Q. B. S3.

Citations.—Démangeai. vol. I p. 360—Lerman vt St. Lawrence h Atlantic Ry 
Co., 4 L. C R■ 91—Samton v< Syndics etc. Rire Sud, 0 Q. I. R 80—Citf de 
Montreal k Ihigdale, 3 L. à". 204—Regina vt Relleau, L. R. 7 Ap. C. 473.

TUTOR

That a tutor cannot appeal from a judgment until be is 
authorized by the judge or the prothonotary, on the advice 
of a family council (art. 806 C. C.)

That where an appeal has been taken by a tutor without 
such authorization, and the respondent moves for the dis
missal of the appeal for want of authorization, the Court of 
Queen’s Bench, sitting in upjieal, may continue the motion 
to the next term with leave to the appellant to produce the 
necessary authorisation ; and on the production thereof, 
will permit the authorization to be filed on payment of costs 
of motion.—Dorion, Cross, Baby, Church, Bossé, J J., 16 
nov. 1889, Laforce vs Maire, etc., Sorel. VI, Q. B. 109.

Citations —Clement k F rancit, 6 L. N 325.

The insolvency of a tutor is not a sufficient ground for 
removing him from office, where he is not guilty of mal
administration or unfaithfulness in the performance of his 
duties.

The fact that a tutor has left the revenues of the minor 
in the hands of testamentary executors who were appointed 
by the father of the minor and whose capacity and solvency 
are not disputed, is not a ground for removing the tutor 
unless it appears that the interests of the minor are preju
diced thereby.—Dorion, Tkssibr, Cross, Church, JJ., 24 
sbpt. 1887, McFarlane & Stimson. VII, Q. B. 397.

See INDIANS.
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TUTOR AND MINOR

I. —Acceptance of succession.
II. —Action.

III. —ADMINISTRATION OF TUTOR
IV. —Deed equivalent to rendering account.
V —Engagement of minor to marry.

VI.—Ground for removal of tutor.
VII —Judicial abandonment made by tutor.

VIII.—Loan to minor.
IX.—Release and discharge by minor on attaining age 

of majority—Prescription.
X —Sale of immovables of minor.

1. Acceptance of succession.—That a tutor cannot accept 
a succession which falls to his pupil without an authoriza
tion granted on the advise of a family council.—Tabchbrbau, 
Loranobr, Ouimet, JJ., 28 fbb. 1887, Johns vs Patton.

III, S. C. 113.
2. Action.—1. By tutor ad hoc— Registration. — Qu'une 

action en dommages pour un mineur peut être intentée par 
un tuteur ad hoc dûment autorisé.

Que dans une action par un tuteur, il n’est pas nécessaire 
d’alléguer spécialement que l’acte de tutelle a été enregistré 
avant l’institution de l’action, et que sur l’allégation que le 
demandeur a été dûment nommé tuteur ad hoc, l’on peut 
prouver l’enregistrement de l’acte de tutelle.—Mathieu, J., 
23 sept 1888, Adam vs Cie. Chemin Urbain Montreal.

IV, 8. C. 477.
2. For seduction of minor.—Qu’une action en dommages 

pour séduction d’une fille mineure et inexécution d’une pro
messe de mariage ne peut être intentée par un tuteur ad 
hoc, mais doit l’être par le père, la mère ou le tuteur de la 
fille mineure.

Qu’avant d’intenter aucune action, le tuteur doit faire en
registrer son acte de tutelle. — Taschereau, J., 30 avril 
1886, Vallée vs Leroux. 11,8. C. 196.

Citations.—Foumel, Séduction, 1» et 2H—Brouiteau vt Bédard, 3 R. L. 447.

3. Pending for removal of tutor.—Que bien que faction 
en destitution de tutelle n'enlève pas au tuteur l’adminis-
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tration des biens da mineur, il est de principe de ne pas lui 
laisser la disposition des capitaux tant que cette action est
pendante__Jkttr, J., 17 dkc. 1887, Lebeuf va G. T. R. Co.

III, 8. C. 878.
3. Administration of tutor —Que le tuteur peut exercer 

une discrétion modérée dans l'emploi des deniers pupillai
res, et acheter k crédit un immeuble, surtout s’il est établi 
que telle acquisition ne constitue pas un acte de mauvaise 
admistration. — Torranok Bourqrois, Mousskau, JJ., 80 
jan. 1886, Société Construction Jacques-Cartier va Desautels.

II, 8. C. 77.
Citations.—Art. 290, C. C.—Art. 455 C. A^.—7 Demolombe, p. 450 et eeq —G 

Laurent, p. 69 -2 Toullier, No. 1221—Rollandde VUlargues,y» Tutelle,p. 311 —13 
R. L. 440—1 L. C. R. 481—2 L. C. R. 325-1 Aubry et Rau, p. 459, AV 65— 
Sirey et Gilbert, Codei Annotée, p 229, No. 17—2 Toullier, p. 387 No. 1221—3 
Duranlon, p. 534—1 Solon, p. 281—1 Laurent, p. 105 — 1 Aubry et Rau, p. 122.

4. Deed equivalent to rendering account.—That a sale by 
a minor, emancipated by marriage, to her father and ex
tutor (without any account being rendered, but after the 
making of an inventory of the community existing between 
her father and mother) of her share in her mother’s succes
sion,—said sale containing a valuation of what was coming to 
her from her tutor—should be considered as equivalent to an 
account accepted and discharged granted, and therefore 
under 0.0. 2268, which is applicable to such cases, the action 
of the pupil to annul the sale is prescribed by ten years 
from the majority.—Monk, Ramsay, Tkssiir, Cross, Baby, 
JJ., 25 jan 1886, Grégoire St Grégoire. II, Q. B. 888.

Citations.— Larombiire, art. 1304, No. 40, p. 62—Argou, tome 1er p. 68— 
Pothier, Bugnet, 10 vol ,p. 357, No. 745 — Mote k Moreau, 7 L. C. R 147— Syket 
k Shaw, 15 L. C. R. 304—Bélanger k Talbot, 3 Dee. (Tapp., 317—Conte k Legacé, 
3 Dee. (Tap 319.

5. Engagement of minor to marry.—Que lorsqu'une fille 
mineure, orpheline, s’engage sans le consentement de son 
tuteur à contracter un mariage et que subséquemment, re
grettant cet engagement, elle demande à son tuteur de le 
rompre, l’intervention de ce dernier et son opposition au 
mariage, sans autre raison, est légitime et ne le rend pas res
ponsable des dépenses d'argent que le prétendant aurait 
faites en vu de ce mariage ni dus dommages qu’il peut en 
subir.
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Que bien plue, le fait seul d’avoir décidé ce mariage sans 
le consentement et la connaissance du tuteur et d’avoir con
voqué un conseil de famille en ne lui en donnant avis que 
par le notaire, serait suffisant, pour justifier le tuteur de s’op
poser à un mariage décidé dans de pareilles circonstances. 
—Mathieu, J., 14 fbv. 18t>7, Gadbois vs Morache.

Ill, 8. C. 38.
6. Grounds for remouval of tutor.—Que la déconfiture et 

1 insolvabilité ne sont pas des motifs de destitution de tu
telle

Qu’il faut des raisons très graves pour autoriser un tri
bunal à destituer un père de la tutelle de ses enfants — 
Taschereau, J., 22 fbv. 1886, Charbonneau vs Charbonneau.

n, 8. C. 181.
Citations.—C. C. art$ 273, 276, 285, 262—Ouyot vo Tutelle, p. 318, pur. 4 — 

Ancien Deniiart, vol. 4, p. 594—Pipeau, vol. 2, p. *305, A’o. 4—Ilourjun, droit com
mun de la France, vol.\, p. 47—4 Laurent, Noe. 605, 506, 513, 020, 523, 524, 525, 
509. 521—l Aubry et Kau, pp. 422, 426, 426, 419—7 Demolo-nhe, p. 491.

7. Judicial abandonment made by tutor.—Que la cession 
de biens mentionnée à l'article 763 et suivants du C. P. C 
et au statut de Québec, 48 Vict., c. 22 ne s'applique pas à 
la liquidation des biens d’une succession appartenant à des 
mineurs ; que, par suite, une cession de biens ainsi faite par 
une tutrice esqualité pour ses enfants mineurs insolvables, 
à la demande d’un créancier, est illégale et doit être mise 
de côté.—Mathieu, J., 29 mars 1887, Tour ville re Dufresne.

III, S. C. 888.
8. Loan to minor__A person lending money to a minor

is bound at his peril to see that the authorization to borrow 
is regular on the face of it ; and where no proper summary 
account was submitted by the tutor, as required by art 297 
C. C., and the sub-tutor was moreover the agent and eon 
of the lender, and was bound to know that in fact the loan 
was not required by the minor, but was being improperly 
obtained by the tutor for his own purposes, the obligation 
so given was held null and void.—Tessier, Cross, Church, 
Bossé, Doherty, JJ., 28 may 1889, Kerr & Davis.

V. Q. B. 156.
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9. Release and discharge by minor on attaining age of ma
jority—Prescription—Where a minor on attaining the age 
of majority, gives her tutrix a release and discharge from 
her administration as tutrix, that the action of the minor 
for an account of the tutorship, is prescribed by the lapse 
of ten years from the date of such discharge ; and this rule 
was held to apply where the discharge was not given im
mediately and expressly to the tutrix, but to the trustees 
in whom the estate had been vested by the tutrix on 
her second marriage, the minor (then of age) however, declar
ing that she had received her share, and that she discharged 
the trustees and all others from all further accountability 
and in a letter to the tutrix, 15 years afterwards expressly 
disclaimed any intention of disturbing the settlement.—Do- 
rion, Tbssier, Cross, Baby, Bossé, JJ., 27 nov. 1889, Watt 
& Fraser. V, Q. B. 307.

10. Sale of immovables of minor. That the sale by a 
tutor of the immovables of the minor without the obser
vance of the formalities prescribed by law is null ; and even 
when the tutor is authorized to sell such immovables by 
the will of his deceased wife from whose succession the pro
perty devolved to the minors, he is bound after his appoint
ment as tutor to observe the formalities prescribed by law.

The nullity can be invoked by the tutor himself, in an
swer to an action en garantie alleging that the tutor has 
sold property as belonging to minors to which they had no 
legal right.—Plamondon, Bourgeois, Lorangbr, JJ., 30 
nov. 1885, Pichette va O'Hagan. II, 8. C. 384.

TUTORSHIP

1. Alien.—Qu’un au bain ne peut être nommé tuteur ou 
curateur et que, dans l’intérêt de l’interdit, il ne pourra se 
taire nommer à cette charge en se faisant, pendant l’ins
tance, naturaliser sujet anglais, si son intention n’est que de 
demeurer temporairement dans le pays.—Lorangbr, J., 3 
dbg. 1883, Driscoll vs O'Rouke. I, 8. C. 311.

$5. Complaint of administration.—Que des mineure devenue 
majeurs ne peuvent se plaindre de l’administration de leur
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tuteur, lorsque depuis leur majorité ils ont accepté son 
compte, lui ont donné une décharge et ont fait actes d'héri
tiers.—Lokanger, J., 80 mai 1884, Banque Jacques-Car tier 
vs Pinsonnault. I, 8. C. 18.

3. Grounds of exclusion - Incapacity.—Que l’âge peut être 
une raison pour refuser la tutelle d’un mineur mais pas une 
cause d’exclusion.

Que l'incapacité d’un homme, pour être une cause d'ex
clusion de tutelle, doit être telle qu'elle le rend inapte à cou. 
duire ses affaires et celles d’autrui.—Jrtté, J., 28 fev. 1885, 
Lebeuf vs Daoust. I, 8. C. $627.

Citations.—Meilé, Minorité», tome lereh. 10, No H—Pigeau, lomr 2 p. 305— 
De mol omit, No. 254—Chardon, Trait* de la Puiuanre Tutélaire, Not 54 et 55.

UNION OF CAUSES
See ACTION QUI TAM-PROCKMJRK

UNIVERSAL LEGATEES
See SUCCESSION.

UNPAID VENDOR

See SALK-PRIVILEUB

USUFRUCT

Where a person intervened in the marriage contract of 
his niece, and made her a donation of <200,000 payable at 
his death, the intended husband to have “ the administra
tion and enjoyment of said sum of <200,000 from the time 
of the same becoming due ” and the only condition of the 
husband’s administration and enjoyment was the birth of 
children, which was a fact admitted, HELD that the hus
band was usufructuary and the wife had the nut propriété.

In such case the action against the donor's universal 
legatee, for the recovery of the amount of the donation, can 
be brought by the usufructuary only. An action by the wife, 
even with her husband’s authorization will be dismissed — 
Johnson, Torrance, Papineau, JJ., 80 junb 1886, Kimber 
vi Judah. II, 8. C. 86.
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Citations—3 Dor ton, Dee. App , pp. 317 et 319 Bélanger k Talbot, Comte k 
IjogarS—U) Demo/ombe, ATo. 323 et 320—2 Aubry et Rau,p. 401—6 Laurent, JVot. 
413X414

See PARTIES TO ACTION—PROCEDURE-SHERIFF'S 
SALE-SUBSTITUTION

USUFRUCTUARY

Que lee taiee municipale» et autre» imposition» publique» 
«ont à la charge de ['.usufruitier.

Qu’un donateur ne peut par une clause d'insaisissabilité, 
soustraire les biens donnés aux charges et contributions im
posées dans l'intérêt public, et malgré cette clause d’insai
sissabilité, les biens qui y sont sujet» peuvent être vendue 
pour taxes municipales,—Jktt6, J., 27 Juta 1887, Montreal 
es Bronsdon. III, 8. C. 146.

Ses SUCCESSION.

USUFRUCTUARY LEGATEE
See LEGATEE.

USURPATION OF CORPORATE OFFICE

That the proceedings authorized by art. 1016 C. C. V. 
and subsequent articles of the same section, apply to cases 
of usurpation of an office in any corporation whatever, with
out any distinction—Dorion, Monk, Ramsay, Cross, Baby, 

JJ., 22 nov. 1886, Oilmour A Hart. II, Q. B. 374,
Citations —Parie v. Couture, 10 Q L. R. 1.

See JURISDICTION.

VACANT SUCCESSION

See SUCCESSION.

VAGRANCY
See CRIMINAL LAW.

VALUABLE SECURITY
See CRIMINAL LAW.



M2 WAREHOUSE RECEIPT

VALUATION 
See MANDAMUS-EVIDENCE.

VENDITIONI EXPONAS 
See PROCEDURE.

VENDOR AND PURCHASER 

See EVIDENCE-SALE.

VERDICT

See DAMAGES-JURY TRIAL.

VERDICT AGAINST EVIDENCE 
See RAILWAY.

VICE CACHE
See SALE.

VIOLATION AND PEAR 
See OBLIGATION.

VOTER, VOTERS’ LIST 
See ELECTION LAW.

WAREHOUSE RECEIPT

Quo bien qu’un gardien d’entrepôt qui a donné un reçu 
pour les marchandises qu’il a reçues dans son entrepôt, peut 
s'opposer à la saisie et vente de ces marchandises, néanmoins, 
il lui faut un intérêt pour faire cette opposition et lorsque 
le porteur du reçu d'entrepôt aura déjà fait une opposition 
afin de conserver, le gardien d’entrepôt ne sera pas receva
ble à faire une opposition afin d’annuler.—Tellikr, J., 12 
dec. 1888, Strain va Kerouack. IV, S. C. 341,

WARRANTY 

Dans une action en garantie :—
Que celui qui transporte un billet insuffisamment timbré 

n’est pas tenu de garantir le porteur, vu que ce défaut est
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un vice apparent que ce dernier a pu et dû connaître lors
qu’il a acquis le billet.

Que lorsque le cessionnaire d'un billet proraissoire appel
le en garantie son cédant sur le plaidoyer de libération d’un 
des endosseur*, il a droit de demander que le coût d'achat 
qu’il a payé lui soit remis et ce qu’il aura reçu d’un autre 
endosseur ne pourra être compté en déduction, mais, à son 
tour, il doit offrir de remettre le cédant dans la même posi
tion où il était avant le transport.

Que quoique le garant ne puisse répondre à l’action 
en garantie en alléguant le mal fondé des moyens opposés au 
garanti, néanmoins lorsque les parties auront lié contesta
tion sur la vérité même de ces moyens, la Cour de Révision 
ne pourra pour cette raison seule, modifier le jugement ren
du en première instance.

Qu’aucune dénonciation n’est requise avant l’action en 
garantie, la mise en demeure se faisant par l’action même.— 
Johnson, Papinrau, Loranokr, JJ., 29 pâv. 1884, Lamar
che et al. vs La Banque Ville-Marie. I, 8. C. 203.

Qu’il n’y a pas de garantie en matière de délit ; qu'en 
conséquence un homme de police (private detective) pour
suivi en dommages pour fausse arrestation n’a pas de re
cours en garantie contre celui pour le compte duquel il a 
fait l'arrestation.—Gill, J., 20 déc. 1886, Couvrette vs 
Fahey. II, 8. C. 423.

Qu'une délégation de paiement acceptée ne change pas la 
nature de la dette du débiteur et n’augmente pas ses obli
gations ; de sorte que si la dette vient à s’éteindre, hors le 
fait du débiteur vis-à-vis le premier créancier, elle l’est égale
ment vis-à-vis le dernier.—Cimon, J., 27 fév. 1886, Drapeau 
vs Marion. II, 8 C. 99.

Citations.— Trust and Loan Co. rs Qutrlin, 1 Dec. d'ap. 32—Sot. Permanente 
de Cons. ./. C■ vs Isonard, 2 L. N. 168, 285—Druommond ». Holland, 23 L. C. J. 
240—4 Mareadr,p. 622—5 Ismm•»«>«, oblig.p. 635.

That the maker of a promissory note cannot by dilatory 
exception stay the suit of the holder in order to call the 
payee en garantie.—Jbtté, J., 8 o<n. 1886, Black va Imw- 
rence. II, 8. C. 279.

Citations.—17 Laurent, No. 297—Beaulieu ». Demers, 5 K L. 244.
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Que lorsque le vendeur et lee acheteurs dans un acte de 
vente sont poursuivis conjointement et solidairement pour 
faire déclarer que par fraude et collusion le dit acte a été 
simulé, le vendeur ne peut appeler en garantie lee acheteurs, 
ses codéfendeurs, sur le principe qu’il n'a lui commis aucune 
fraude ; car, dans ce cas, l’action principale sera déboutée 
quant à lui ; et, s'il y a en fraude commune, le vendeur n’a 
aucun recours en garantie contre ceux qui auraient avec lui 
participé à la fraude.—Taschereau, J, 81 nie. 1886, Benoît 
vs Bruneau. Il, 8. C. 82.

See ACTION—EVIDENCE—MONTREAL - SALE. 

WATER COURSE

1. Floatable river—Seigniorial rights—Expertise—Direct 
action—Conclusions. - Since the abolition of seigniorial rights 
a servitude alleged to have been acquired from the seignior 
previously, for the construction of dams, without payment 
of indemnity has no effect.

Ch. 61 0. S. L. C. applies to floatable as well as non-floa- 
table rivets.

The remedy given by chap. 51 C. 8. L. C., to a person who 
is damaged by the construction of a dam on a water course, 
is not exclusive, anil does not deprive him of the ordinary 
remedy by action before a competent Court.

Where in such action the plaintiff prays for the demoli
tion of the dam, and for damages, a judgment which orders 
the payment of damages as awarded, and, in defaut of pay
ment within the delay fixed, orders the demolition of the 
dam, is not ultra petita.—Lacoste, Baby, Bossé, Wurtele, 
JJ., 26 NOV. 1891, Basinet & Gadoury VII, Q. B. 233.

Citations.—Hoitronneault A Oliva Stuart’t Re'jt. p. 564—Jean vi Gauthier, 5 
L. C. R. 138—Emoni v. Gauthier, 3 Q. L R. 360—Beliveau v. Levaneur, 1 R. L. 
726.

2. Pollution of running stream. -That where the proprie
tor of a tannery, for the purposes of his industry makes 
such use of a private watercourse as to render the water 
unfit for domestic purposes and dangerous to health, and to 
deprive proprietors of land bordering on said stream of the
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use and enjoyment of the same, damages will be granted 
against him —Johnson, J., 80 oct. 1886, Weir vs Claude. 
(Reversed in appeal 4 M. L. R. Q. B. 197 Jt of appeal con
firmed by Supreme Court 16 S. C. R. 576). II, S. C. 326.

ClTATIOHS.—C. C. 649—<7. M 690, 691—C. C. 601, 503 —2 MaUvilll, p. 101 
—11 Demolombe, p. 43, 206—Proudhon, Domaine Publie, vol. 4, p. 137—1 Be
rnante, p. 573—5 Duranton, p. 159—3 Aubry et Rau, pp. 10, 51—Daniel, Coure 
S Eau, vol. 2, p. 412-18—7 leanrenl, vol. 7 p. 354—Coulson k Forbee, Water», p. 
151—Minor k Gilmour, 9 L. C. R. 115—Allen'» Report», vol. 13,j> 103—Bigelow, 
Leading Cate», p. 465—Addison, Law of Torts (1875), p. 33, p. 117—Cooley, on 
Torts, 46—2 Daniel 416—Pardessus, Servitudes, vol. 1, p. 130—Lalaure, Traité 
des Servitudes, p. 654—Gamier, Regime des Faux, vol. I, p. 202, vol. Ilf, p. 18— 
Frérot, Lois du Voisinage, vo. Etablissements dangereux et insolubres—2 Masse et 
Verger sur Zaeh. 157—AngeU, Watercourses, ». 136.

See INJUNCTION.

3. Bight to control flow of the water.—The parties are 
owners of mills situated upon the same stream (neither 
navigable nor floatable) which is the outlet of a pond. They 
derived title from the same auteur. Respondent owned the 
dam and the land at the outlet, and also a saw mill and a 
saw and a grist mill, some distance down the stream, and 
below appellants mill. Respondent’s title was anterior to 
that of the appelant, and gave right “ of taking and using 
the water from the pond, down to low water level on the 
dam on the sold land, without hindrance or obstruction on 
the part of the said vendor, his heirs or assigns.” Appellant, 
who had a saw mill below respondent’s dam at the outlet of 
the pond, took his title subject to this privilege.

That respondent was entitled, under the clause above 
cited, to control the flow of the water from the pond, and 
to the use of the surplus water, down to low water level on 
the dam at the outlet.—Cross, Baby, Bossfi, Tait, JJ„ 24 
jan. 1891, JUerill ft Rider VII, Q. B. 426.

4. Riparaian rights__Que lorsqu’un cours d’eau a son lit
dans un chemin, le propriétaire voisin du chemin peut récla
mer les droits de riverain lorsque le cours d’eau a son lit 
dans la partie du chemin contiguë à son fonds.

Que lorsqu’un fonds traversé par un cours d’eau est mor
celé, les portions du fonds qui sont devenues non riveraines 

34
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coneervent néanmoins le droit aux eaux dont elles jouis
saient avant la division.

Que les intéressés peuvent régler le cours des eaux, et 
qu’un riverain qui a demandé à un tiers sa souscription pour 
le posage de tuyaux servant à l'écoulement des eaux n’est 
pas admis & plaider que ce tiers n'a pas droit à la jouissance 
du cours d'eau.—Tait, J., 81 janv. 1890, Oodin r» Lortie.

VI, 8. C. 13.
WATER RATE

See MONTREAL.
WIDOW

See PRESCRIPTION.

WIFE
See ACTION—HUSRAND AND WIFE—SEPARATION OF 

PROPERTY.
WILL

1. Evidence —Qu’en l’absence d'une inscription en faux, 
on ne peut attaquer par une preuve testimoniale rien de ce 
qui concerne la solennité extérieure d’un testament authen
tique, ni contredire les énonciations qui y sont contenues.— 
Taschereau, J., 81 mars 1887, Leriger ut Daigneault.

III, 8 O. 444.
3. Revocation of legacy.—H. who had $6000 of stock in La 

Banque du Peuple, made a will, by which he bequeathed 
$1000 of this stock to his granddaughter. Subsequently he 
made three separate codicils, all bearing the same date, by 
one of which he bequeathed $8000 of the said stock to the 
same granddaughter, and by the other two codicils he made 
specific bequests of $1000 each of said stock for other objects, 
thus disposing by the codicils of the entire sum of $5000.

The question was whether the bequest by the first codicil 
of $3000 to the granddaughter, under the circumstances 
stated, revoked the previous bequest in her favor, of $1000 
contained in the will.

That the legacies contained in the codicils, disposing, as 
they did specifically of all the stock which the testator had 
in La Banque du Peuple, operated a revocation of the first
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bequest of $1000 to the granddaughter, contained in the 
will—Monk, Tbssibb, Cross, Baby, JJ., SO jvnb 1886, 
Patiison b Fuller. II, Q. B. 349.

3. Testamentary executor_A testator by hie will be
queathed to his wife an annuity to be paid her during her 
lifetime, and directed that she should have the power to 
dispose of the capital of the said annuity by will in such 
manner as she might see fit, but in default of such disposi
tion he directed that this capital should be divided bet
ween hie three children in equal shares, with representation 
in favour of their children. The testator’s wife survived 
him, and subsequently died leaving a will in which, after 
a number of special legacies, but without any mention of 
the capital of the said annuity, she bequeathed the rest and 
residue of her estate to her daughter for one half and to the 
children ot one of her sons, for the other half.

That by this universal residuary legacy the testatrix had 
effectually exercised the power of appointment conferred 
on her by her husband's will over the capital of said annui
ty, and that the children of one of the sons of the testator 
who were not included in such residuary legacy, had no 
claim on the capital of said annuity.—Papineau, J , 81 
march 1886, Oemley vi Low. II, 8. C. 311.

That under art. 913 0. C. an executor has no power to 
substitute an other person for himself, but merely to appoint 
an attorney for determinate acts.

That the appointment by an executrix, of a salaried agent 
to collect and invest the monies of the estate and to 
handle the funds, was a delegation of the powers of the 
executrix prohibited by art. 918 C. 0. and not the mere 
appointment of an attorney for determinate acts.

That the executrix could not escape liability for the mis
appropriation committed by her agent by simply establish
ing that such agent was not notoriously unfit at the time 
of hie appointment ; and that the immunity granted to the 
mandator empowered to substitute under art. 1711 C. 0. 
does not apply to the case of a testamentary executrix.

That when a testamentary executrix employs an agent as 
attorney, she is bound to supervise his management of the
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matters entrusted to him and to take all due precautions 
and securities

That, in the present case, the executrix had acted care
lessly and without due precaution in making cheques paya
ble to her agent instead of to the borrowers on the proposed 
mortgage and in signing these without sufficiently examin
ing their contents—Johnson, J., 80 mat 1888, Gemley vi 
Low. IV, 8. C. 02.

Citations—22 Demolombe, p. 41—14 Laurent, No. 323.

4. Unlawful condition.—That a condition of a will by 
which the plaintiff was to have a share in the revenue of 
the testator’s estate in the event of her becoming a widow 
“ or of her obtaining a separation of bed and board from her 
husband so that he can have no control over her property ” 
though not an impossible condition, is one contrary to good 
morale within the meaning of art. 760 C. C. and the plain
tiff was entitled to the share as though the condition was 
not written.—Davidson, J., 12 dec. 1890, Webster u* Kelly.

VII, 8. 0. 28.

See EXECUTOR—EVIDENCE-DONATION-LEGACY — 
LEGATEE—SUBSTITUTION.

WINDING UP ACT
See INSOLVENCY.

WITNESS

The testimony of a witness who declares that he does not 
know whether there is a state of rewards and punishments 
after death, is inadmissible, art. 259 G. C. P—Tait, J., 16 
nov. 1888, Schwersenski iis Vineberg. V, S. C. 872.

WRIT OF EHKOK
See CRIMINAL LAW.

WRIT OF PROHIBIRION
See PROHIBITION.

WRIT OF SUMMONS
See PROCEDURE.
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“ Watson A..........................307

Jones, Cuthbert vs, ..............484, 485
“ vs E. T. Mutual Ins. Co.397, 280 
“ vs Laurent..............................238

Jones vs Hoodie., 5,312, 313, 311, 501
“ Powell A..................................133

Jordan vs Gagnon........ .................. 362
Joseph, Hart A.................................. 157
Joubert vs Walsh............................. 489

' Joyce vs Hodgson.............................. 486
I “ McFarlane vs..........................230

* A Montreal,........................... 252
J Judah, Gaudry vs............................129

“ Kimber vs.....................289,510

Kavanagh, Connecticut Ins. Co.....146
Kay vs Gibeault,............................452
Kehlor vs Major................................ 440
Kelly, Webster vs..............................518

“ A Warren............................... 364
Kennedy vs Courville..................... 281

“ Donnelly vs...................... 258
“ vs O’Meara.........................129
« vs Stebbine.................136,158
“ Thompson vs......................172

Kent vs Granger................................ 179
“ Gravel.............................. 175,305

Kerouack, Straas vs..........................512
Kerby, Ross vs.................................. 612
Kerr A Davis................................... 287, 608

“ Larin vs........................  458
Kieffer A Whitehead......... 73,378,

............................ 383, 430, 438, 439
Kilburn vs Ward.. ......................... 389
Kimball vs Montreal.......... 95, 269, 343
Kimber vs Judah............................ 289, 510
Kimpton vs C. P. R..........................104
King, Chevalier vs............................. 42, 345
Kneeu vs Mills.................................  76

L
Labbé vs Francis.............................. 447
Labelle, Brown vs............................. 465

“ vs Labelle..........................365
“ Montreal vs...................94, 95
“ vs Versailles..................... 331

Laberge, Poirier vs.......................... 25
Labine, Regina vs............................ 86
Labrie, Williams vs..........................343
Lacaille vs Boucher..........................387
Lachambre vs Normandin............... 363
Lachance vs Gauthier...................... 39
Lachapelle vs Gagnier.....................374
Lacombe, St-Aubin vs....................205
Lacoste, Shaw vs..............................447

« Willson A......................... ,105
La-roix, Montreal vs........................263
Lafi.rmme vs Mail Printing....... 225,

........................................226, 362,366
Laforct vs Landry............................389

“ » Sorel................. 281,312,505
Laframbo. ic vs Rolland................. 293
Lafrenière v McBean................. 304
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Lahoulière, Gravel tb.....
Lajeunesse tb Augé.........

« tb David.......
« vs Price..........

Lajoie, Bouchard A.......... .......338, 437
« Citizens Ins. A.....

Lallemand, Stevenson vs..
Lalonde tb Archambault. ........62, 150,

“ Cie, Villas Gibraltar tb..... 59
“ Lamirande tb„...

« Rouleau tb........................... 10
Lamarche vs Banque Ville-Marie....

......................................... -...431,573
Lamarre, Arbec tb............................ 486
Lamb tb Allan.....................  64

“ Desroiiera A................. 100, 424
“ Hamilton Powder A ..... 67, 311
« Motion A...-.....„......66, 85, 893
“ tb M. 8. R Co.™„._____...421
“ North British A M Fire Co. 71,72
" Peltier vb.. .............. ....216, 248

Lambert A Scott......... .......... 320
Lamirande tb Lalonde.................... 107
Lamontagne tb Lamontagne... 156
Lamothe ex parte.............................. 492
Lamoureux tb Gilmour.................... 347
Lanctôt tb Ryan........... ..........   92
Land A Loan Go tb F raser..... 69, 147
Landry, Laforce ts........... ............ 389
Lancashire InB. Co Raaconi Woolen

Mille A..............  848
LangfTin tb Bourbonnais......  22, 470

m Commissaires etc. St.
Marc A.......................................... 493

Langlois, Chiiolm tb............. 338, 382
“ Roes A.„............................242

Lang Mfg. Co. tb Cocker................376
Lanktree tb Grey..............  343
Lapalme, Du rocher tb.....................  31
Lapierre ts Donnelly........................ 241

" tb Granger........................ 464
“ Ville Maisonneuve tb.......200

Lapointe tb Association Commer
ciale Liqueurs............................... 81

Lapointe tb Société C. F. de Cone-
truction......................................... 72

Larandeau, Malbœuf A....................342
Larean, C. V. R. Co A......... 417, 420
Larin tb Kerr....................................458
Larirée tb Société C. F. Construo-

LariTière ts ('hoquet.......................  10
Larocque Furniee tb.........................293
Laroie Leggatt tb............................342
Larue, de MaieonneiiTe A................130
Laskey ts Lyons............ 127, 131, 427
Latour Leclerc ts...........................  43

“ O A Q. R. Co. A......404, 419
LatraTerse, CheTalier tb..................458

u Raymond A.................. 197

Laurent, Jones tb.......... ................. 238
Laurent tb Paquin........................... 495
Laurin tb Lorauger*........................382
Lauzon, Exchange Bank vb............438
LaTallée vs Letourneaux............... 361

“ tb Paul.............................. 496
LaTiolette tb Bosbô........................ 291

“ va Thomas......................261
Lavoie ts Drapeau..........................240

** tb Gaboury..........................lin
*• Naud ts.............................. 357

Lawrance, Northfield vs.........132, 395
Lawrence, Black tb..........................513
LawBon, Shotton tb.........................  42
Layton, Hemken vs.........................  40
Lebeau, Main ville tb....................... 467
Lebeuf vb DaoubI........................... 510

“ tb G. T. R. Co„.....................507
Leblanc, Guimond vb....................... 372

11 Banque Jacques Cartier tb.396 
Leclair, Montreal Loan and Mort

gage A........................................... 451
Leclaire ts Beaulieu..........................201

« tb Caagrain....................... 396
M vb Forest........................... 495
“ Nordheimer A....................198

Leclerc, Cie Péage Pointe Claire A 272
" Copeland A ........................160
“ tb Latour........................... 43
" St-Aubin tb ............... 91, 381

Lecours, Cousineau vs..................... 400
Leduc tb Girouard............................308

“ A Graham..............................230
« Michon vb............................... 20, 292
“ vb Montreal................  261

Lefebvre tb Boudreau.................40, 42
“ vb Frères Ste-Marie......... 460
« Smardon vb......... ............. 299

Lefort, ex parte................................164
Lefuntun, Bolduc tb...................... 387
Legault, Main ville ve....................... 83
Léger, Deschampe tb........................395

* Fournier vs.....53, 436, 454, 499
Leggatt tb Larose........................... 342
Legris va Gorneillier....................... 10
Legru va Dufresne...........................383

| Lemay, St. Lawrence Steam Navi
gation Co...................................... 19

Lemieux, Evans tb............................96, 428
“ A CourCommissaireeLon-

gueuil ..........................................  55
Lemieux tb Phelipi........................ 344, 360

“ Ross tb ............................. 367
Lemire, Crédit Foncier tb.............. 376
Lemoine va Doré ........   54
Lemonier, Gourdon tb..................... 463
Léonard, Brazier tb..........................236

“ Singer vb„.......................... 108
Lepage, Bank of N. S. tb...............398
Lepitre, Miller tb......................144,381
Leprohon vs Debellefeuille..............329

“ Robb vb........................... 374
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Leriger ve Daigneault............. 133, 516
Leroux, Beauvais ve................... 51, 53

M Ménard vs..........................330
“ Vallée vs....................348, 506

Lèse u re, Q. à 0. R. Co. ............. 418
Leepérance, Hus vs..........................333
Letang vs Renaud.......................42, 44
Letourneau, McGinnis vs..............432
Letourneux, Dansereau A............. ..169

•• Lavallée vs........... 361
* VS 8t-Jean...... ...335, 374

Leveillé, Mayer vs....3,4, 130, 312, 490
Levesque vs Benoit...................241

“ vs Daigneault...... .......... 210
Lewis, Collette vs.....______ .......449

** Herman vs.................  45
“ à Jefferey............................ 398
" A Osborne.........................333
* A Walters........... ......... 333, 367

Lighthall à Craig......... „................ 75
Linsley McCartney A........ ......18, 362
Lionels, Montreal vs.............. ........472
Lixotte, Blondin A................. .437

“ vs Descheneanx. ... ... 328
Lockerby vs O’Hara......................395

“ vs Weir............................199
Lockie vs Mullin.........................62, 379
Lolselle vs Muir............................... 245
London Guarantee, Commercial

Building Society A..................... 193
Longpré vs Cardinal............... 216, 357
1,oranger, Laurent vs..................... 383
Lord A Davidson............. ............. 474

“ Elliott vs................................. 329
“ vs Glasgow and London Ins.
Co.................................................. 363

Lortie, Godin vs............................... 516
Lovejoy vs Campbell..................... 358
Low A Gemley.................138, 517, 518
Lowensohn vs Cardinal................. 375
Lowrey A Routh....l9, 197, 340, 352
Lunn vs Windsor Hotel..................257
Lupien, Sauriol vs........................... 349
Lusignan vs Rielle.. 211, 349, 364, 387
Lussier, Faille vs..............................119
Lynch vs Desoliere........................... 463

“ vs Reeves............................... 215
Lyndsay, M. 8. R. A ...............18, 446

u Palliser A.........................398
Lyons, Laskey ...............127, 131,427

M
Mackill vs Morgan........................... 289
Magnan vs Forest...........................117
Maguire vs Watkins....................... 390
Mail Printing. Cie de Jésus A ...355

* “ Canada Shipping
Co. vs....................................368, 369

Mail Printing, Dixon vs................. 367
“ “ Laflamme vs. ...226,
.................................... 226, 362, 366

Main vs Wilcooks...................   274
.Mainville A Corbell................... 16, 352
Main ville vs Lebeau........................467

“ vs Legault ....................  82
Major, Duquette vs........................... 223

11 Kehlor vs...............................440
Mallet vs Dolan................................458
Mallette vs Ethier................... 343, 383
Malo, Gravel vs............................... 248
Malba'tif A Larandeau ................... 342
Mandeville, Marsau vs................... 201
Mansüeld vs Dodd..................... 43,313
Mappin, Dandurand vs................... 450
Mappin, Greene vs..........128, 364, 450
Marchand vs Marchand..................422
Marcheseault A Durand___106,134
Marcheterre vs O. A Q. R. Co....407
Marchildon A Denoon..................... 179
Marcus vs Honan............................. 167
Marion, Drapeau vs......................... 513

“ A Her Majesty’s Postmas
ter General................................... 496

Maritime Bank vs Union Bank..28, 304
Marsan vs Mandeville................... 201

« Tbibaudeau vs................... 483
Marshall, McBesui A......................... 450
Martel, Gaudry vs...........................389
Martin vs Demontigny...............53,86

“ vs Guyot..............................159
“ vs Hardouiu.........................491
“ Pringle vs............................125

Martineau, Beliveau A......................430
Massé, Rowan vs.............................. 129, 196
Massicotte vs Berger...................... 263, 258
Masson, Banque d’Hochelaga vs ...

Masson, Bergcvin A..........................236
“ Perrault vs......................... 17

Massue, Corporation St-Aimé...274,342
■ A Nadeau.............................273

Mathews vs Brignon.........................468
Mathon, St-Cyr vs................ 351
Maurice, Pratte vs........................... 320
Maury vs Durand..............................338
May vs Fournier.......................22, 201

“ Rinfret vs..................................295
Mayer vs L6veille...3, 4, 130, 312, 490
McBean A Blachford........................212

“ Lafreniére vs..................... 304
u A Marshall.........................450

McCaffrey, Cartwright vs................200
« Scott vs...........................390

McCarthy, Demers vs......................378
McCartney A Linsley................18,352
McCaw vs Barrington...................... 218
McClanaglian, Cloran vs................. 25
McCombe vs Philipps........................301
McConnell vs Corporation Lachute..

McConnell vs Millar........................126
Me Cord, Wadsworth vs.................. 103
McOorkill vs Barrabé....................... 31
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McCrory, Clornn vs......................... 332
McCnlloh v« Barclay....................... 497

•' Wiseman va..................... 237
McDonald * Normandeau................137
McDonell * Roes............................. 490

u A Buntin........................366
" vs Rankin...................... 69
« A Scath........................ 286

McDougall * Demers....................... 149
“ vs McDougall................173
« Mulls, key*..................137
“ à Riddell.......................178

McElwaine vi Balmoral Hotel....... 162
McFarland à Fait.................. 172, 296
McFarlane, Chemin de Fer de la

Baie des Chaleurs......................... 391
McFarlane vs Corporation St-

Césaire......................................... 280
McFarlane vs Joyce.........................230

“ vs McIntosh..................... 131
- McRae vs....................... 297
" Rapaël vs....................... 601
u A Stimson.......................606

McFee, Accident Ins. Oo. A.............185
w vs Gendron........................... 199

McGarry vs Bruce........................... 125
McGee, French vs.............................136
McGibbon * Bédard................  197, 286
McGillivray A Watt.......................445
McGinnis A Letourneau..................... 432 i
McGowan vs Guay......................... 343
McGreevy A Beaucage.......... 18, 376

•• A Senénal.......................366
McGregor vs Canada Investment.. 487
Mclndoe, Cooper vs........................ 80

“ A Pinkerton............ 129, 297
McIntosh, McFarlane vs...................131

“ vs Reiplinger................. 104
McIntyre vs Armstrong...................388
Mclver vs Montreal Stock Exchange 179 
McKay vs G. A L. Ins. Oo.... 188,367 
McKeown vs Oourdu Recorder. 393,421
McKenzie, Montgomerie vs............. 107
McKercher vs Mercier.............  102, 239
McKie vs Vigeant........................... 310
McLachlan vs Accident Ins. C0....I86

“ vs Baxter...................6,374
McLaren vs McLaren...................... 387
McLeish vs Dougall......................... 367

“ Graham A.................. 230, 353
McLeod, Clermont vs...................... 350

“ vs McLeod......................... 232
McHabon vs Ives............................. 306
McManamy A Corporation Sher

brooke................................... 69, 471
McMaster vs Hannan.......................496

« * Moffatt........................  76
McMillan A Hedge...........................468
McNaughton A Exchange National

McQuillen vs Spencer.... 110,119, 346 
McRae veO.P.R......................366, 369

86

McRae vs McFarlane....................... 197
McShane A Brisson....................... 113

“ A Hall.............................. 475
“ Henderson........................ 474

McTavish, Fraser vs....................... 195
McVey A McVey............................... 376

« Metayer vs........................... 194
McWUlie. North-Shore R A..........407
Meagan, G.T.R. Co. A.....................407
Melançon, Houle vs........................ 77
Ménard A Desmarteau. ......... 216

“ vs Leroux............................. 320
“ Ouimet vs.................. ....... 236
“ vs Rambeau......................... 469

Merchants Bank, Beckett A.........  55
“ “ Banque Nationale vs 30
“ “ Ins. Co., Allen A. .194

Mercier, McKercher vs..................... 102, 239
Merrill vs Griffin.............................. 154, 155

- A Rider...................................616
Merizzi, Trudeau A............................174
Metayer vs McVey........................... 194
Methot vs Dunn................................155
Métras A Trudeau..........................278, 340
Michon A Leduc.............................  20, 292

“ vs Venue....26, 216, 372, 480
Millau, McConnell A....................... 126
Miller vs Cléroux............................. 248

“ vs Lepitre.....................  144,381
“ Morris vs................................100
“ Morrison vs............................370

Millette A Gibson........................... 344
Milliken'A^Bourget.......................... 132
Mills A A. A N W. R. Co.............. 409

“ Kneen vs................................. 76
" Thibaudeau A......................... 454

I Minogue va Quebec Ass. Co.,.189, 190
| Minton vs^Foeter..............................153
j Mireault vs Brunet.......................... 90
! Mitchell vs Mitchell..........................136

Moffatt,'McMaster A........................  Y6
Moisan, Prévost vs.................. 133, 254

" vs Thériault.........................317
Molleur A Cie. Pulpe St-Laurent.. 176

" Ray vs................................. 460
Molson, Barnard vs..........................362, 373

" Carter vs.............................370
“ A Court Special Sessions.. 67
“ A Lamb..........65,85,393
“ Starnes A.............................431
“ Bank vs Guarantee Co.. ..191
“ 11 8t. Lawrence and

Chicago Forwarding Co. A.... 33
Molson’s Bank, Stewart vs............377

" “ vs 8taddart...60, 312
Monbleau, Stéfani A...............274,340

Trust and Loan vs....391
Mondelet A Roy...............................130, 467
Monette, Evans A.............................244
Mongeau, Corporation St-Bruno, .111
Mongeon, Brewster A....................... 408

“ vs M A 8 R Co..............418
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Montcbamp va Montchamp............304
Montgomerie va McKenzie............. 107
Montreal, Aylwin va......................... 74

« Beauchamp va..................264
“ Beaudry va..................50,261
«« va Bronedon...................... 511
u Cardinal va....................... 77
u va Caeaidy................258, 259
« va Cbriet Church............. 498
« Cie. Navigation Lon-

Montreal, Childa va..............  259
« Corbeil va..........................257
a Courcellee va...........252, 310
« Cuvillier va.......................317
» Dcchéne va.........................317
a va Ecdéeiatiques St-Sul-

pice..............  108, 109
Montreal, Fleming va....................... 265

« Forget va...........................261
« Foster va.............................265
a Frappierva........................260
a Gadboia va........................ 266
a Gould va............................ 263
a Grothô va...........................262
a Guenette va............. 266,349
« Haight va...................8,9,137
a Hogan va...........................270
a Hubert va................... 269,364
a Joyce va.............................252
a Kimball va. ,...95, 269, 343
« va Lahelle................... 94, 95
« va Lacroix..........................263
a Leduc va.............................261
a va Lion aie.......................... 472
“ vs'MSR.............................264
“ va Murphy.....................9,313

Montreal, Ouimet va.........................256
" Robertson va..262, 358, 363
« Roy va............................... 255
a 8t. Louis Mile End A.68,

..............................................162,166
Montreal, St. Michel va....................257

« Turgeon va........................ 253
« Vannier va.........................261
a A Walker.......................9,275
a Wylie A............................. 109
a Abba Hoirs, Commissaires

Ecoles Hochelaga A......................60, 478
Montreal City Passenger Ry. Co.

A Irwin.................................. 47
Montreal Coffee, Exchange Bank A 170

“ Loan and Mortgage A
Leelair ............................  461

Montreal Savings Bank, Exchange
Bank ve.................................  29

Montreal Tel. Co, G. N. W. T-
Co. va................................... 209,214

Montreal Watch Case Co, Bon
neau va..................................242

M. A 0. R. Co , Denis vs........408
M. AS. R. Co., Mongeau va.... 418

M P. A B. R. Co , Banque d’Hoche-
laga vs ......................327, 417,418

M. PARR Co., Hatton vs... 79, 
........................................ 80, 81, 461

M. 8 R Co, Brouillet va.................421
u u u Laiobe va.................... 421
“ “ “ A Lyndaay.......... 8, 446
“ “ “ Montreal va................ 264
« - - va Ritchie........... 97,331
« “ «• Thihaudeau va......... 283
“ “ A Trustees Ac Turn
pike Roads...........  .................... 76

M S. R Co , Wilecam va............... 283
Moodie, Joues va.. 6,312, 313, 321, 601
Mooney vs Imperial Ina. Co........... 186
Moore va Duclos................................124

« Gau vin va............................. 203
Morache, G ad bois vs.......................508
Morandat va Varet..................  345, 346
Morgan, llemsley va......................... 195

•• MacKili va......................... 289
Moreau, Fuller vs..............................456

“ Wright A........................... 160
Morin, Christin va.....................169, 284

" va Morin.................................375
“ va Roy................................... 356

Morris va C A P. R Co................ 472
va Canadian Iron and Steel 423

*• vs Currie............................... 479
va Miller................................. loo

“ vs Wilson.............................. 62
Morissette, Grande Ligne A........... 151
Morrisson vs Miller......................... 370
Mount, Conroy A..............................388

| Mousseau, Décary va............... 114,120
Mowry vs Bowen............................. 438
Muir, Loiaelle va ..............................245

“ vs Providence Ins. Co...........359
Valois va................................. 60

Mullarkey A McDougall..................127
Mullen va Pearl.................................391
Mulligan vs Patterson................... 16
Mullin, Lockievs....................... 62,379
Munro A.Dufresne........................... 452
Mmpli.v, Eaton vs....................312,442

“ Généreux va.......................141
“ Montreal va..............  9, 313
“ Pagels ve...........................217

Mylea A Styles..........................212, 216

N

Nadeau va Massue........................... 273
•• vs St-Javquee............... 34,348

Naud vs Lavoie............................... 367
National Ass. Co. A Harris........... 189
Newton A Seale............................... 134
N. Y. C. S. C. Co. A Donovan .... 361
N. W. R. Co., Evans vs.....................411
Nicholson, Prowse A................341, 600
Nordheimer, Alexander vs...428, 429

« vs Leclaire..................198
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Normandeau va McDonald...............137
Normamliii va Bertbiaume.............. lu

•« va Hurleau....................233
« Lachambre va...............303
« Ouimet k........................260

Norraur va Farquhar.......................303
North British and M. Fire Co k

Larobe...................................... 71, 72
Northern Asa. (To, Herald Co. vs.. 191
Northtield va Lawrence........132, 395
North-Shore B k MeWUlls............ 407
Nortwood k Borrowman................. 441
Nowell, Exchange Bank va..............163
Noyes vs Cie Imprimerie.................219

O

O. k Q. R. Co., Crevier vs............  07
Il U II II k Curé S te-A une 405 
n u u m vs Curé Ste-Thé-
rèse................................................410

O. à g R. Co. * Latour....404, 419 
h u h « Murcheterre va...407
« « u « Ruvary va ......... 419
u u u u Reluira vs.............. 411

O'Brien k Semple................... 230, 285
C'Connor va Inglia...........................362
O Qilvie va Farnati......... ................ 43
O’Hagan, Pichet te va....................... 609
O'Halloran, Fairbanks &..60, 160, 370
O'Hara. Lockerby va....................... 396
Ollivou, Devin va............................. 374
O’Meara, Kennedy va....................... 129
O'Neill, Totnbyll vs..........................134
Ontario Bank k Chaplin.................176
Outario Car va Q. C. R. Co...........383

« “ and Foundry, Far-
well â........................................... 502

Ontario Expreaa Co. va U.T.R Co...41Û
O'Rouke, Driscoll vs.........................509
Osborn, Lewis k............................... 323
Ouellette va C P.R. Co...................376
Ouimet, Benoit va.............................487

“ * Canadian Expreaa Co. . 48
“ Cadot *............................. 288
“ vs Cie d'Impnmcrie..........228
» va Ménard...........................236
“ va Montréal.........................256
M * Normandin..................... 266
•' Tassé va.............................. 128
“ Théoret va......................  204

Owens va Bedell.............................480

1»

Packard vs C P.R. Co..................... 406
l'agele va Murphy........................... 217
Palardy, Voligny va......................... 127
Palliser * Lyndaay......................... 398
Palmer va Barrett........................... 213
Panneton, Vinette va.......................217
Papineau, Silcot va......................... 379

Papineau 1 Taber.......................... 97
Paquette vs Bruueau...................... 64

“ va Rainville...................... 3og
u va Depocaa.......................446

Paquin, Laurent va......................... 495
Paradis, Oiliuour k................ 91, 164

“ Sexton va........................... 201
Paré ex-parte.....................................372

“ vs Allan....................................106
“ va Paré.....................................380

Parent, Carie k............................... 325
“ va Durocher.   88
“ Eastern Townahipa Bank va 44
“ Hart va................................ 44

Parizeau, Baril va............................. 299
Park va Rivard............................... 384
Parker, Blandy va.............................ISO

“ Uourlay va...........................290
Paraona va Berthelet....................... 359
Patterson, Mulligan va.................... 16
Pattiaun * Fuller............................. 517
Patton, Johns va............................... 606
Paul, Lavallée va............................. 496

“ Ross k.....................................162
Pau r é k Senécal............ 178, 3o6, 339
Pearl, Mullen va................................391
Pellaud vs C-P.R............................  47
Pelletier vs Brosseau....................... 398
Peltier va Lamb............................... 244
Pepin va Séguin .............................. 461
Perrua va Curé etc. St-lsidore.... 141
Perrault, La Canadienne va...........143

“ Catv VS............  142, 488, 489
“ va Cbarleboia.................... 159
“ vs Masaou.......................... 17
“ Read va.............................. 21
“ va Teaaier...........................147

Persillier va Brunet..........................104
“ Dubois va......................... 39

Petera k Canada Sugar................... 475
| Petit va Crevier................................366

P P J. R. Co. k Brady..................... 404
i Phaneuf, Favret va..........................126

Phelipa, Lemieux va.............. 344, 360
Phénix Ins. Co., Cie Richelieu va.. 180

“ Mutual Ina., Boyce k........... 193
Philipps va Bain............................... 482

'• Inglia va.....................442,443
“ McCmnbe va..................... 301

Picard vs Cie Ass. B. N A.. .190, 323
Pichette va O'Hagan.......................509
Picken, Deamarala va.......................453
Pickl'ord va Dart............................476
Pictou Bank vs Anderson............... 3Su
Pierson, Spooner va........................  56
Pigeon * Recorder...........................254
Pignolet k Brosseau. ...................... 207
Pillow * Recorder's Court............ 68
Pilon va Vinet................................... 385
Pinkerton k Côté........................... 299

« Mvlndoe k............ 129,297
Pinsonneault à Banque Jacques-
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Cartier ................................*42, 610
Pinaonneault va Coroee................... 386

« va Sebastien............... 332
Pipe vsCrevier................................ 342
Plante va Artiaana......................... 304
Plender va Fitzgerald............  177,402
Plummer, Adame Tobaeo A..........497
Poirier va Laberge.......................... 25
Poitraa, Archambault va....310, 467
Pominville, Decary va.. .....61,168 

« va Delongchampa. ... 486
Pontbrland va U. T R.................... 408
Porcheron, Chaput va................... 39
Portier, Cadieux va...................... 211
Poudrier va Bonin........................... 155
Powell, Jonea A................................133
Power, Higgina va...................... 13, 36
Pratt, Allan à.......................... 344, 343

« A U barbon neau..............18, 278
Pratte A Maurice..............................320
Prendergaat, Shea A....................... 319
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