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VAUGHAN-RHYS vr. CLARRY.

Cottract-Purchase and Sale of TimbUer Lrnits-Execitted Con-
tract-Misrepresentations not Amounting to Fraud-Breach
of Warranty- Judgment in Former Action between the
same Parties-lies Juidicata-Estoppdl-Evi<'nice -Credi-

bility of Witmesses-Acceptance of Testimon4j of those iiho
Remember against those w.ho do not -Fitndigs of Tria.l
Judge-Appeal.

Appeal by the defendants from the judgment of BoYD, CJ.,
at the trial, in favour of the plaintif!.

The action was for a money demand; and the defendants
counterclaimed for damages for deceit or for breacli of warranty
arising upon a contract for the sale and purchase of timber]
limits. The judgment appealed fromn was in favour of the
plaintif! upon his elaim, and dismissing the counterclaim. The
appeal was confined to the counterclaim.

The'appeal was heard hy MuILocK, C.J.Ex., RIDDELL, SUTHER-
LAND, and LEITOH, JJ.

J. Bicknell, K.C., and N. Phillips, for the appellants.
Shirley Denison, K.C., for the plaintiff, the respondent.

The judgment of the Court was delivered by MuLOCK, C.J.
JEx. :-In thi.s action the defendants endeavour to succeed on one
of two grounds: (1) deceit; (2) breach of warranty.

The firat question to determine is, what was the contract be-
tween the parties?

It~ appears that the defendant Clarry, who lives in the Pro-
vince of Ontario, was on the I at November, 1907, in the city of
Vancouver; and, observing a notice in the window of one Gai-
laglier, a real estate agent, to the effeet that he had certain tini-
ber limita in British Columbia for sale, entered Gallagher's office,

73--r o.w.ia.



THE ONTARIO WEEKLY NOTES9.

and then came into toeh witli the plaintif!, Vaughan-Rhys, the
ostensible owner of these limits. The notice which had attraeted
Olarry's attention was discussed. It contained a statement as
to the quantity and quality of the timber on the limits, and their
accessibility. At this stage it doubtiess played an important
part in the mind of .Clarry, for lie asked the plaintiff to aigu it,
whieh the plaintif! did.

On this occasion the plaintiff made a written offer to the de-
fendant for the sale of the limits. That offer centaine a number
of terms, amongst others this term: "As soon as the stock is
iesued, if this is satisfactory to you, a proper agreement wilI be
drawn embodying the above conditions; or, if you give me yuur
elieque for the $500, dated ten days from nuw, that is the llth
November, I will accept the same."

The defendant did not accept the offer uneonditionally; hie
acceptance, which is in writing, at the foot of the offer, being in
the following words: "'I accept the above, subjeet to report of
P. Meyers heing satisfactory; and suibjeet te, titie being elear."

That qualified acceptance did not constitute a centract.
'Clarry left Britishi :Clumbia about this time, leaving Gai-

laglier to look after hie interests, including the seeuring of the,
completed documents referred to in the plaintiff's offer.

On the 9th November, the plaintif! dclivered te Gallaglier a
document under seal, signed by the plaintif!, wherein hie -offered
and agreed to se1I the limits to Clarry on the terms therein set
forth. That agreement was left with Gallaglier. <Jlarry says that
lie did net receive it from Gallaglier, but, Gallaglier being
(Jlarry 's agent te secure the document, delivery te, him was de-
hivery to -Clarry.

Subsequently Clarry completed the purchase, and the limita
were transferred to, him; and the only contract of which we have
any evidence ie the one resulting from the agreement on the 9th
November, 1907, and the defendants' conduet in completing the
purehase.

Thereafter certain litigation in the Courts of Britishi Column-
bia arose between the parties in respect of the dealings hetween
them, oue of sucli actions being a suit iby the plaintif! againet the.
defendants for a vendor's lien on the limite in respect of the
unpaid portion of the purehase-money.

Iu that suit the plaintiff alleged ther sale of the limita to the~
defendant under the contraet of the 9th Novexnber, 1907; a.nd
the d efendauts, in their etateinent of defence, ad-mitte d the. cor.
reetness of that allegation, as to the agreement of the 9th Novemn-
ber, and the Court too< the ýdefendante at their word, and fc>und
that the eoutraet was that of the 9th November, 1907.
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.We are net onîy bound. by that judgmeut, which is an estop-
pel, but we would reach that same conclusion if the question was
yet at large. Thus it îs ji'dieially declared that the rights of
the parties grow eut of the agreement of the 9th Noveinher, 1907.
And, with that agreement as a starting-point, the questions of
fact te be here determined are whether thc plaintiff was guilty
of deccit and whethcr there was a breach of warranty,

The learned -Chanceller was nlot able te aecept {Jlarry 's ver-
sien of the occurrences, Hie did, hewever, aecept, apparently, the
version of the plaintîff's witnesses.

Clarry forgets, or does net remember, where other witnesses
remeinher distinctly. Where one witness testifies te a certain
fact, and the opposing witness does nlot remember, credence can
be given te the honesty of both sides by accepting the evidence
of the one who dees remetaber, and which stands uncontradicted
by the other.

That is the charitable view whieh the Chancellor has taken
of the evidence, and, sitting in appeal, we do net take exception
te snch finding.

The evidence, if we feit at liberty to review it, would net war-
rant us in disturbing such finding; and, unless we were te reverse
it, the appeal must f ail.

The transaction, as it stands, is an executed contract, and,
therefore, nothing short of actual f raud would be sufficient te
render it void. Misrepresentation, nlot fraudulent, weuld nlot
help the defendants. If it was cempetent te us te review the
learned Chancelier's findings, we would, as a jury, loeking at
ail the circumstances, reach the conclusion that there was ne
actual fraud.

As te the other question ef fact, namcly, whether there was
a ýbreach of warranty, it is to be observed that the representations
made on the lst November might have been material if the case
were stili executory; and if the entract had been cornpletcd on
the Ist November.

But ne contract was then made, and those representations
were net made part ef the centract of the 9th November, 1907.

In the centract ef the 9th November, an oppertunity was
given the defendant <Jlarry te verify or falsify the ailegations
Celltaîned ini the schedule, as it is eailed. Hie could then have
gene, or have caused his agents te go, te the limite and have theni
examnined for his ewn information.

When the agreement of the 9th November, 1907, was pre.
pared, the schedule was net made a part of it se as te beceme a
warranty. It is referred te, but enly in the sense that the de-
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fendants are given an opportunity to send their agents to ex-
amine the limite; and, if the agents' report shews the quantity
of timber mentioned in the schedule, then the defendants are to
increase their purchase-money by delivering over certain shares,
otherwise not.

Thus the schedule is referred to merely -by way of descrip-
tion;,but, it not being made a part of the contract, the statements
contained in it do not aniount to a warranty.

That being the case, the defendants cannot recover for breach
of warranty; and, as they fail on both grounds, the appeal muet
be dismissed with costs.

FEBRu.iRY 23RD, 1913.

DEMENTITCH v. NORTH DOME MINING CJO.

Master and Servant-lnjury to Servant Working in Mine-
Negligence-Mining Act of Ontario, 1908, sec. 164, Rutes
10, 31-F arture to Observe-Ne gligence of Captaim of Mine
---'Fai1ure to Inspect-Fintings of Jury-Evidence to -War.
rant-Supplementary F'inding by Appellate Court- Dam-
ages-Workme n/s Compensation for Injuries Act-Esti-.
mated E~ar'ings-Computatian.

Appeal by the defendant' company f rom the judgment of
LÀTCn'Oat, J., upon the findings of the jury, at the trial at
Haileybury, in favour of the plaintiff.

The appeal was heard by MEREDITH!, 'C.J.O., MACLÂREN,
MÂoRS, and HODGINS, JJ.A.

H. E. Rose, K.C., and J.W. Pickup, for the appellent coiu-
pany.

Frank Denton, K.C., for the plainiff, the respondent.

The judgment of the Court was delivered by MEa~REDI,
(J.J.O. :-The respondent is a miner, -and wus employed by the.
appellant to operate a drilling-machine in the appellant s mine,
and, whule engaged. in that work on the morning 'of the 21at
March, 1913, the respondent was seriously injured owing to an
explosion whieh took place; and bis action is brought to recover
damages for hie injuries, aud is based on the allegation that
they were due to the negligeuce of the appelle.nt.
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According 10, the evidence, the operation whieh was going on
i the mine at the time of the accident was for the purpose of
blasting in a new draft at the 250-foot level. The respondent
was in charge of a drilling-maehine, which was used for perfor-
ating holes in the face of the rock, and was assisted by a helper
named Mecca, who was killed by the explosion, and a man named
Cassidy was in charge of a similar machine in another drift
about 50 feet away from that ini which. the respondent was work-
ing, and Cassidy was assisted by a helper naxned Orak. ('aiss;idv
and his helper lad assisted the respondent ini drilling 13 hiolffl
in the latters drift, and, after the holes had been " blown out, "
they were loaded with powder, and the respondent eut the fuse
and lit it; the party then ascended to the surface and waited for
the reports of the explosions and counted them as they occurred.
There were 13 explosions counted, which indicated that there
lad been an explosion in every one of the holes. This oceurred
between 3 and 4 o'clock in the morning, and the men then went
to, bed. They returned 10 work about noon of the same day,
when they were requested by the captain of the mine (Grierson)
to do some "timbering" in1 the miine, which had becoine neces-
sary owing to the timhers having been displaeed ly the explo-
sions. When they got down 10 the mine, the respondent and
<Jassdy examined the holes and found that in some cases the
rock had not been broken away 10 the full depth of the holes,
whieh was about 5 feet, but oniy 10 the depth of about 2 feet;
they then ascended 10 the surface and informed Grierson that
some of the holes had broken badly; there is a confliet of te8ti-
mony as 10 what next occurred and as bo the instructions that
were given 10 tle respondent. According 10, the testinon -y of
Cassidy, Grierson said 10 "fire'' the hoics over again. and asJkedi
how many there were to "tire out," to Nvhich the respondleril
replied that le thought there were eleven.

Grierson testified that they reported that "il did not break
good;" that lie asked the respondeut "How many wili you have
10 shoot over again? that the respondent's reply was "'eleven
holes;" and that he then told the respondent 'bo shoot them
or as many as he thought ouglit 10 be sloI before they started
dIriling agaîn;" lIat lie went down int the mine and assisted
in timbering until about 5 o'cloek, when they wcnt "off shift"
and did not corne back until seven o'clock; that he lIen met
them at the collar of the shaft, as tley were going down imb
the mine, and said, "Be sure 10 shoot those eleven holes, or as
mnany as you think slould be shot again. " Ailthougli this report
hiad been made 10 him, no steps were taken by Grierson to find
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out which of the holes ought to be shot again or the condition in
whicli the holes bad been left by the explosions; and, thougli he
was in the mine and but a few feet away f rom. where the lioles
were, he does flot appear to have even taken the trouble to look
at them....

According to, the testimony of the respondent, he told Grier-
son that lie wanted the holes shot again, and was told by Grier-
son to drill again, and that Grierson told him not te shoot again
holes two or three feet, that is, as 1 understand, when the rock
had broken away te that depth; that, having examinedl the
lioles and taken out the loose rock f rom tliem, and having found
no trace of powder in any of them, he proceeded te, drill other
holes, keeping six inches away from any of the existing hole;
that lie had drîlled one to the full depth and had partly drilied
another, when the explosion occurred in an old liole next te
it. Different theories are suggested as to the cause of the ex-
plosion: one of tliem that the hole the respondent was drilling
was not being truly bored, with the resuit that the drill went
in at an angle and came in contact witli the powder that re-
mained in the adjoining hole; and another, that the jarring
eaused by the drilling had caused the powder to explode.

The jury, in answer to questions put te tliem by the learned
trial Judge, found that the accident was caused by the negli-
gence of the appellant, and that the negligence consisted "in
'the captain failing to inspect after report made to him of lin-
complete shots before resuming operations:" acquitted the re-
spondent of contributory negligence; and assessed the damages
at $3,250; and judgment was thereupon entered for the respond-
ent for that sum, with costs.

There wus, in my opinion, evidence to warrant the findings
of' the jury.

Among the rules which, by the provisions of sec. 164 of the
Xining Aet of Ontario, 1908, are required, "80 far as may b.
reasonably practicable," to be obscrved in every mine, are the.
following :

10. A charge whicli lias missed fire shail not be witlidrawxi,
but shall be blasted; and, in case the xnissed hole lias not been
hlasted et the end of a shi-ft, ýthat fact shall be reported by the.
f oreman or sliift-boss to the mine captain or shift-boss in chare&
of the next relay cf miners before work is commenced by them,

31. The manager or captain or other competent ofileer of every
mine shail examine, at least once every day, ail working sliafts,
levels, stopes, tunnels, drifts, cross-ents, raises, signal apparatus.
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pulleys, end timbering, in order to ascertain that they are in
a safe and efficient working condition....

There was no shift-boss employed on the mine at the time of
the accident and no foreman in charge of or having oversiglit
over the workmen; and no inspection for the purpose mentioned
ini mie 31 was made by any one after the report to Griersoxi
that the holes had broken hadly, aithougli he was, as 1 have said,
in the mine and near the place in whicli the holes had beeiî
drilled.

The jury were, 1 think, warranted in coming to the conclusion
that Grierson was negligient in flot hàving made an examination
of the mine after it had been reported to hini that the holes
had broken badly, and that it would again be necessary to
"shoot" some of them, and in leaving the respondent to be
guided by his own judgment as to which of thein he should
"shoot" and whieh of themn he nced not "shoot," instcad of
himself directing on the gronnd what was to be donc....

There would pcrhaps have been more difficulty in the re-
spondent retaining lis verdict if it had been established that
lie was diretted to blast out any of the holes in which the rock
had not broken away to the bottom of the hole, before drilling
any new holes; but, as has been accu, no sucli direction waà
given to him, anid lie was left to use his own diseretion as to what
holes should be blasted out aud what holes lie necd not blast
ont. The former direction would have heen one that miglit
have been safely carricd out by a miner having as littie experi-
ence as the respondent is shewn to have had, but the direction
that was given involvcd the casting upon a comparatively in-
expericnced man the delicate duty of deciding what holes should
be and what holes should not bc blasted ont, and running the
risk that miglit resuit from an error of judgment in carrying ont
bis instructions. The jury, no doubt, thouglit that, had Grier-
son iuspeeted the mine after it was reported to him that the
holes had broken badly, lic sliould and would humself have
deterinined and pointcd out which of the holes should bc
bla-sted out, instead of leaving that to be determined by the
respondent.

It may be that, as it stands, the answcr to the second question
doma not cover this view of the case; but it is certainly flot iii-
conaistent with it; and, having before us ail the materials neces.
sary for finally determining the matter in question, wc should
exurcise the power eonferred upon, the Court by the Judicature
Act and make this supplementary finding, which. there is ample
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evidence to support; and, having made it, affirm the judgment of
my brother Latchford.

It Was argued by Mr. Rose that there was flot sufficient 'evî-
dence to, warrant the jury assessing the damages at $3,250; that,
if the respondent is entitled to recover at aIl, he cau. recover
only under the Workmen 's Compensation for Injuries Act; and
that there was no evidenee as to what was the equivalent of
"the estimated earnings during the three years preceding the
injury of a person in the same grade employed during those
years in the like employment within this Province;" and that
the damages sliould, therefore, have been assessed at $1,500.

I arn unable to agree with this contention. Aceording to the
testimony of the respondent, lie was earning $3.50 a day at the
time lie was injured, and that appears to have been treated by
everybody at the trial as a sufficient basis for determining the
alternative amount to which the compensation is limited by
the Act; and rightly so, I think, because, in the absence of evi-
dence pointing to a different conclusion, the jury iniglit prop-
erly draw the in-ference from the fact that the respondent was
being paid that wage, that the estimated earnings during the
three years of a person in the same grade employed during
those years in the like employment within this Province, would
be a sum represented by $3.50 multiplied by the nuimber of
working days in the three years.

I w'ould disiniss the'appeal with costs.

FEBRIJARY 23iwD, 1914.

*REX v. HELLIWELL.

Crimtinal Law-Bctting aiid Pool -selling-C riminal Code, sec.
235-Juisdictîon of Police Magistrate-Siimmary Trial4
without Consent of Accused-Criminal Code, secs. 773, 778
(2)-' 'Absolute"-Stated Case-New Trial.

Cage stated by R. E. Kingsford, Esquire, one of the Police
Magistrates for the City of Toronto, under sec. 1014 of the
Griminal Code, R.S.C. 1906 ch. 146.

The accused was charged before the Police Magistrate with
a contravention of sec. 235 of the (Jriminal Code (betting and
pool-selling), and asked leave to, eleet to be tried by a jury,
which was refused because, in the magistrate's opinion, his jur-

"T<> be reported in the Ontario Law Reports.
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isdietion to try the aecused was absolute without the consent of
the accused. The accused ivas tried and convicted by' the Mag-
istrate.

The first question reserved for the opinion of the Court was,
whether the magistrate had the right to refuse to allow the
accused to eleet to be tried by a jury and to try him stimraril.%
without his consent.

The case was heard by MRDT! C.J.0. MA NM GFE,

and HODGINS, JJ.A., and LEN NiR, J.
11. E. Rose, K.C., for the aecused.
E. Bayly, K.C., for the Attoney-General.

The judgrnent of the iCourt was delivered by MEHERFDII,
C.J.O.: . . . The jurisdietion to try summarily conferred
by sec. 773 of the Criminal Code îs, by the terni off the section,
"4subjeet to the subsequent provisions of this Part, " one off
which (sec. 778(2)) is: "If the charge is not one that can he
trîed summarily without the consent off the accused, the magis-
,trate shall state to the accused . . . that he has the option
to be forthwith tried by the magistrate . . . or to remain
ini eustody or on bail . . . to be tried in the ordinary
way ...

The ruling off the Police Magistrate was erroneous unless the
charge against the accused is "one that can be tricd summarily
without the consent off the accused, " within the mneaning off sub-
sec. 2 off sec. 778....

The word "absolute," in sec. 773, is used, I think, in the
sense off ",unconditional," tliat is to say, not dependent upon
the conditions precedent to the right to exercise the jurisdiction
which are prescribed by the Act having been cornplied with;,
and the words referring to the consent of the aeeused were
added ex abundanti cautela....

In my opinion, the jurisdictiou off the Magistrate to try
iurnmarily, so far as it depends upon any off the provisions of
Part 16, depends upon the consent off the accused as to ail off
the offences inentioned in sec. 773, except those as to which,
and the cases in which, it is expressly provided that jurisdiction
does not depend upon the consent off the person charged.

Havingcorne to the conclusion that the first question should
bc answered in the negative, it is unneceaary to answer the
second and third questions.

The result is, that a new trial mnust be granted in order that
the case may be dea-It wÎth as provided by sec. 778 and in accord-
ance with the answer to the first question.
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FEBnuARiy 23RD, 1914.

'IREX v. FRASER.

Criminat Law-Lottery Sckemec-Criminal Code, sec. 236-
Acquîttal of Accused-Prosecution Conducted by Cro'wn
Attorney-Status of Informant Bou>nd over to, Prosecute-
Right to Apply to Trial Judge to Reserve Case-Right to
Move for Leave te Appeal to Court of Appeai--Crmiio2
Code, secs. 871, 872, 944, 1014, 1015-Crown Attorneys Act,
9 Edw. VIIL ch. 55, sec. 8, cis. (b) and (c)-"Prosecutor"
"Private Prosecutor."

Application by John Scully, the informant, under sec. 1015
of the CriminalCode, R.S.C. 1906, ch. 146, for leave to appeai
to a Divisional Court of the AppellateDivision from. the refusai
df MORGAN, Jun. Co.C.J., at the York General Sessions, to state
a case for the opinion of the Court, lie having ruled that the
Crown had not made out a case, and the jury, under his direc-
tion, havîng found the defendants "not guilty" of the offence
.charged.

The application was heard by MEREDlIT1H, C.J.O., MACLAUEN

and MMwEE, JJ.A., and LENNox and LEITCH, JJ.
Gordon Waldron, for thc applicant.
C. H1. Ritehie, K.C., for the defendants, the respondents.

Thc judgment of the Court was delivered by MEREDITH,
C.J.O. :-An information was laid by the applicant before the
Police Magistrate for the City of Toronto against the respond-
enta, charging them with a contravention of sec. 236 of the
Criminal Code, and the respondents were cominitted for trial,
and the applicant was bound over to prosecute.

An indietment was preferred at thc General Sessions of the
Peace for the County of York against the respondents for the
offence charged in the information, and it was preferred by the
Crown Attorney. A truc bill having been found, the trial pro-
ceeded before His Ilonour Judge Morgan, presiding at the
General ýSessions, on the 7th October, 1913, and the :Crown
Attorney conducted the prosecution at the trial.

At the close of'the case for the prosecution, the presiding
Judge ruled that no case had been made, and directed the jury
to, acquit, whereupon a verdict of "not guilty" was reudered.

*To be reported in the Ontario Law Reports,
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After this ruling, the Crown Attorney applied for a reserved
case, which *vas refused, wliereupon -Mr. Waldron intervened
on behaif of the present applicant, and submitted that the re-
served case should be granted, but without success.

Upon the opening of the motion, a question 'vas raised as te
the right of the applicant to apply, and after argument judg-
ment was reserved upon this preliminary question.

No case was cited by cither counsel bearing upon the ques-
tdon to be determined, and the only case which. bears upon it
that 1 have been able to find is Rex v. Gilmore (1903), 6 O.L.R.
286....

tReferenee te the Criminal 'Code, sec. 1014, sub-see. 2; sec.
1015, sub-sccs. 1 and 2.]

It is elear that the applicant, having been bound over te
prosecute, was entitled to prefer a bill of indictinent for the
charge on which the responents had been cominiited or ini respect
of whieh lie was so bound over, or for any charge founded on
the facts or evidence diselosed in the depositions taken before
the Police Magistrate : sec. 871.

By the Crown Attorney.- Act, 9 Edw. VII. h. 55, sec. 8, clause
(b), it is made the duty of the Crown Attorney te " institute
and conduct on the part of the Crown prosecutiens for crimes
and misdemeanours at the ýCourt ef General Sessions of the
Pence .

That, at ail events after a truc bill has heen found, unless
the case is one te which clause (c), to which I shahl afterwards
refer, applies, the person by wliom the information was laid, or
who, where he may do so, lias preferred the bill of indictment,
has no right to take part in the proeeedings at the trial, seeins
reasenably clear; for, if it were nlot so, thec duty imposed upen
the Crown Attorney of conducting, on the part of the Crown,
the prosecution, could nlot bie discharged.

This is made more clear by the provisions of clause (e),
which require the Crown Attorney to " watch over the conduet
at the . . . General Sessions of the Peace of cases whereîn it la
qIuestionable wliether the eonduct comphained of is punishable
by law, or where tlie particular aet or omission presents more
of the features of a private injury than of a public offence;
a.nd, without nnneeessarily interfering with private individails
who wish in such case,,, te prosecute, assume whlly the condfuet
of the case where justice towards the accused seems to emn
his interposition."

The proseeution of the respondents dees net corne within the
exception mentioned in clause (c) ; and, therefore, the conduet
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of it on the part of the Crown devolved upon the Crown At-
torney, by whom it was in fact iconducted for the Crown.

If the~ contention of counsel for the applicant were well-
founded, it would have been the right of the applicant or his
counsei, as was contended in Rex v. Gilmore, to intervene at
any stage of the proceedings at the trial; and that cannot be,
because the exercise, of the riglit to do so would render it im-
posib1e for the Crown Attorney to discharge the duty impooed
upon him by the statute, of conducting the prosecution for the
Crown; and, if the applicant 's counsel is right in his eonteu-
tion, what would happen if counsel representing the Crown
acquieseed in the ruling of the Court and eonsented to the
acquittai of the aecused, and counsel for the private prosecutor
took the opposite view?

The application of Mr. Waldron at the Sessions was made
before the jury were directed to render a verdict of "not
guilty;" and, in my opinion, the applieant had no locus standIi
to make the application, which was a part of the proceedings ini
the prosecution, the conduct of which was committeZi to the
Crown Attorney.

The practice of allowing an appeal where the accused has
been aequitted is a novel one, and the right to, appeal should,
in my opinion, bie strietly limited to cases coming plainly witbiu
the provisions of the statute. It cannot, I think, have been in-
tended that where the Crown, representing the people of the
Province, does flot decm the case one in which the riglit of ýappeai
should be invoked, the person by whom the charge was originally
laid should have the right to invoke it. What was intended
by the legisiation ini question wag, 1 think, to, confer that right
upon the -Crown where there has been an acquittai, at ail events
where the prosecution has been conducted on the part of the
Crown by its law officers or by the 'Crown Attorney, and apon
the accused where hie lias been convicted.

The Crown, and not the person by whom the proceedings
were instituted, is, I think, the prosecutor in ail cases of prose-
eutions for indictable offnces, at ail events after a bill lias beeu
found, unless the case contes within clause (c). The person
wlio institutes the proceedings is called in sec. 1045, which de#als
with the costs of a prosecution for the publication of a defê-
matory libel, where judgnuent is given for the defendant, "the
private, proseutor" not "the prosecutor."

Noue of tlie sections referred to by Mr. Waldron as shewing
that the word "prosecutor, " as used in secs. 1014 and 1015, has
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a wider meaning than 1 would give to it, applies to proceedîngs
upon an indictment, except sec. 871, to which. I have already re-
ferred, and secs. 872 and 944. They ail relate to proceedings
before a bill is found, and it may well be that as te sueh pro-
ceedings the eomplainant is the prosecutor.

If by "prosecutor," as used in sub-sec. 3, the person who
instituted the proceedings is ineant, there would be no right
in the Crown to apply, becaiuse, ex hypothesi, the Crown is nlot
the prosecutor.

Section 872 does not affect the question, as it deals only
with the preferring of a bill of indietment by the counsel act-
ing on behaif of the Crown, nor does sec. 944 help the appli-
cant. The expresson there used is "counsel for the prosecution,"
and it îs nlot open to question that in this case the counsel for
the prosecution was the Crown Attorney. If it were otherwise,
and the person who laid the complaint were the prosevutor,
his counsel, flot the counsel for theCrown, would have the right
of addressing the jury, as the section provides, even in such a
case as this, in which the prosecution was required by law te
be and was conducted by the Crown Attorney; which is reductio
ad absurdum.

It was argued that, if it had been intended that only the
Crown should have the right te apply, different language would
have been used; but there are, I think, two answers to the
argument: (1) there are, as has been scen, cases in which in
this Province the private prosecutor may prosecute at the trial;
and (2) the Act applies to the whole of Canada, and ne doubt
ini some of the Provinces, as is the case in England, a private
prosecutor may prosecute at the trial for an inictable offence,
and the wide term "prosecutor" was used s0 as to meet what-
ever niight be the conditions in this respect in any part of
Canada.

In short, 1 amn of opinion that, as applicd to this Province,
the expression "prosecutor" means the Crown where the prose-
eution is conducted at the trial by the law officers of the Crown
or by the ûrown Attorney, and nieans private prosecutor where
the prosecution is conducted by or on his behaif.

For these reasons 1 arn of opinion that the prelirninary ohb.
~jeetion was well taken, and that the motion must be disrnised;
and, as the point is a new one, it is proper, I think, that the
dismiselal should be without costs....

f Reference to Regina v. Patteson (1875), 36 V.C.R. 129.1
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*KILGOUR v. LONDON STREET R.W. CO.

tat ut es-i nterp ret ation-B oiL wy-' 'Actions for Indem.nity"
-Time-lmit-Specîal Act Incorporating Street Railway
C]ompany, 36 T/jet, ch. 9 9 (O.)-Incorporation of Protneios
of Generat Raitway Act, C.S.C. ch. -66-,Six Months' Limi-
tation by sec. 83-Effect of Incorporation-Repeal of Ge*..
eral Act-Efflect of-One Year's Limitation by 6 Ediw. VIL.
ch. 30, sec. 223--Repeal of R.S.O. 1897 ch. 207, sec. 42 (1) -
Interpretation Act, 60 Vict. ch. 2, sec. 6 -"jSpecial Act."

Appeal by the plaintiffs froni the judginent of LATC11FORD,
J., at the trial at London, dismissing the .action.

The appeal was heard by MEuFrnTH, C.J.O., MAOLAREN,
MAGEE, and HODOINS, JJ.A.

R. Ul. McPherson, for the appellants.
W. N. Tilley, for the defendant company, the respondent.

MmEmTi, C.J.O,. . . . The action is brouglit to
recover damages for injuries sustftined by the appellanU, owing
to the alleged negligence of the respondent; and the trial Juidge
held that the action, not having been brought within six months
after the happening of the injury of which they complain, was
barred by the provisions of the respondent 's special Act, 36
Viet. eh. 9)9 (Ontario, 1873).

By sec. 16 of the special Act, among other clausesl of the
Act of the Legisiature of the Province of Canada known as
"The Railway Act," that with respect to "actions for indem-
nity" was incorporated with the special Act. The Railway Act,
referred to iîs 1C.S.C. ch. 66; and the clause with respect to
actions for indcmnity is sec. 83, which provides that " ail suits
for idemnity for any damage or injury sustained -by reason
of the railway shall be instituted within six nîonths next after
the time of suth sup>posed danmage sustained, or, if there be con-
tinuation of damage, then within six months next after the.
doing or coinitting sucli damnage ceases, and not after-
wards

The effect of incorporating this section in the special Act is
the sanie as if the provisions of it had formed a part of the
special Act....

*To be reported in the Onta;rlo Law Reports.
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f Reference to In re Woods Estate (1886), 31 Ch.I). 607, 615.1
See also as to this, and as to, the effect of the repeal of an

enactiment which lias been incorporated ini a siubsequent Act,
Regina v. Stock (1838), 8 A. & E. 405; Regina v. %nhabitants of
Merionethshire (1844), 6 Q.B. 343; and Regina v. Sith (1873),
L.R. 8 Q.B. 146.

Cliapter 66, C.S.C., except sec. 155 and secs, 158 to 161 in-
clusive, was repealed in the revision of 1877; but, apart f rom
the effeet of the Aets respeeting the Revised Statutes of On-
tarîo and of the Interpretation Act of 189,7, to which 1 shall
alterwards refer, its repeal had no effect on the respondent 's
spýecial AcI-the mile of construction being that "where a stat-
ate is incorporated by reference into a second statute the me-
peai of the first statute by a third does flot affect the second:"
per Brett, L.J., in ýClark v. Bradiaugli (1881), 8 Q.B.D. 63, 69.

IJnless, therefore, the provisions of the special Act as 10,
actions for indemnity have been repealed or so amended as to
extend the period of limitation 10 one year, the ruling of the
trial Judge was riglit, and the action was properly disxnissed.

Lt was ýamgued by counsel for the appellants that the provi-
sion of the respondent's special Act whieh is in question was
superseded by sec. 223 of the Ontario Railway Act, 1906, the
provisions of which are that "ail actions or suits for any dam-
ages or injury sustained by reason of the construction or oper-
ation of the railway shall bc commenced within one year next
after the time when sueli supposed damage is sustained, or,
if theme is continuation of damage, wîthin one year next after
the doing or committing of such damage ceases, and flot after-
wards. 1

Lt was answered by the respondents 'adunsel thakt not onlly
dues the mule of construction that 'a special Act iý lot rpae
by a subsequent general Adt dealing with theý saiiwsb ct
mnatter, uffless by express refemence or necessary implicaition
(Beval 's Cardinal Rules of Legal Interpretation, 2nd ed., pp.
4,60-470, and cases there eited), prevent the repeal of eh. 66
and the enactiment of sec. 223 froin operating so as to mepeal
the limitation provision of the respondent's special Act, but
the Act itseif expressly provides that where the provisions of the
spceial Act and ils provisions are inconsistent the special Adt
shahil be taken to override the provisions of the Act of 1906, and
ini support of that contention secs. 3 and 5 are reied upon.

That lte limitation provision of the special Act is inconsist-
ent with sec. 223 of the Act of 1906 is not open 10, question, the
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provision of the one being that actions shall be brought within
six months and not afterwards, and of the other that they shail
bc brought within one year and flot afterwards.

In order to arrive at a proper understanding of the provi-
sions of the Act of 1906 which affect the question at issue, the.
xueaning of which is by no means clear, and to determine which
of these contentions is entitled to prevail, it will be niecessary,
or at ail events desirable, to trace the history of railway 1egi.-
lation from the consolidation of the statutes of Canada in 18509
down to and inclusive of the enactmient of the Act of 1906, and
to consider how far, if at ail, the respondent 's special 'Act iB
affected by the provisions of the subsequent legisiation, inelud-
ing the amendment to the Interpretation Act made in 1897 by
60 Viet. eh. 2....

[Reference to R.S.O. 1877 ch. 165, sec. 34 (1) ; 40 Viet, eh.
6, secs. 6, il; IR.S.O. 1887 ch. 170, sec. 41(1) ; 50 Vict eh. 2,
secs. 5, '10; R.S.O. 18,97 eh. 207, sec. 42(l) ; 60 Viet. eh. 3, secs.
5, 10.]

The effect of this legisiation was, that, after the coming into
force of the Reviscd Statutes of 1897, the reference in the re-
spondent 's special Act to sec. 83 of the Consolidated Statutes of
Canada, 'as regards any subsequent transaction, matter, or
thing, was fo be taken to be a reference to sub-sec. 1 of sec. 42
of eh. 207, R.S.O. 1897.

In 1897, an ainendment to thc Jntcrpretation Act was passed
(60 Vict. ch. 2), by sec. 6 of which (now clause 6 of par. 48
of sec. 7 of the Interpretation Act, 7 Edw. VII. eh. 2) it is
providcd: "Whenever any Act or part of an Act is repealed,
and other provisions are substituted by way of amendmnent,
revison, or consolidation, any reference in any urirepealed Act,
or i n any rule, order, or regulation made thereunder, to sue1h
repealed Act or enactinent, shall, as regards any subsequent
transaction, matter, or thing, he held and construed to be a
reference to the provisions of the substituted Act or enaetinent
relating to the sanie subjeet-matter as sucli repealed Act or
enactment...

This section and the other provisions of the Act are made
applicable to every Act subsequently passed, cxcept in so far
as they are inconsistent with the intent and objeet of the Act,
or the initerpretation which they would give to any 'word, ex-
pression, or clause is inconsistent with the context, and except

in s far as they are declared by the subsequent Act flot applic-.
able to it (sec. 1).
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The first change made after the passing of this Act in the
indemnity section (sec. 83 of the C.S.C.; sec. 34 of the R..S.O.
1877; sec. 41 of the R.S.O. 1887: sec. 42 of the R.S.O. 1897)
was made by the Ontario Railway Act, 1906 (6 Edw. VIL ch.
30),,ehieh repealed among other Acts ch. 207, R.S.O. 1897, and
substituted for its sec. 42(1) the following as sec. 223.

"1223-(1) Ail actions or suits for any damages or injury by
reason of the construction or operation of the railway shall be
commenced within one year next after the time when sucli sup-
posed damage is sustainied, or, if there is continuation of dam-
age, within one year next after the doing or eoimitting sucli
damage ceases, and not afterwards....

'1(3) This section shall apply to strect railway eo1npanies.'
The effect of this legiglation, unless the application of sec.

6 of the Interpretation Act, which I have quotcd, is excluded
hy reason of the provisions of sec. 1 of that Aet, was to suh-
stitute for the reference in the respondent's special Act te sec.
83 of eh. 66 of the 'Consolidated Statutes of Canada, and te the
eorresponding section in R.S.O. 1897, which had taken the place
af it, a reference to, sec. 223 of the Act of 1906, and in cffect to
amend the special Act by making the provisions of it as te
"cifons for indernnity" these eontained in sec. 223, instead of
thoee contained in sec. 83 of ch. 66, C.S.C.

The next stcp in the inquiry is to ascertain if there is, any-
thing ini the Act of 1906 to, exclude the application of sec. 6 of
the, Interpretation Act of 1897....

[Reference to the Ontario Railway Act, 1906, secs. 2 (1), 3,
4,ý 5; the Dominion Railway Act, 1903, secs 3, 4, 5; the Dom-
mnien Railway Act, R.S.C. 1906 ch. 37, secs. 3, 4, 5; R.S.O. 1897
eh. 207, secs. 4, 5(l), 45; C.S.C. eh. 66, secs. 2, 3, 127.]

The difficulty which I have pointed eut, owing te the inter-
pretation of the expression "the special Act," occurs in ail the
Acts, that interpretation being applied to ail of them, although
it has been got rid of in the Dominion legisiatien subsequent
te the Railway Act of 1%8l, by omitting the werds "with ivhichi
this Act la incorperated."

The general Railway Acts are al], I think, in substance what
the Act of 1851 was caiied, Railway Clauses Censolidation
Acts.-.

[Reference te Metropolitan District R.W. Ce. v. Sharpe
(1880), 5 App. Cas. 425, 430.]

U7pon the whole, I arn ef opinion that, as the resuit of the
subsequent legislation te which I have referred, the provisions
of sec. 223 o! the Act ef 1906 have been written into alnd ini-

74- O.W.N.
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eorporated witli the special Act in substitut-ion for the .provi-
sions of sec. 83 of eh. 66 of the Consolidated Statutes of Canada,
andý that the ruling of the learned Judge was erroneous;- and
'itfollows that the appeal must be allowed, and the judgmnent
which has been entered set -aside and a new trial ordered.

The costs of the last trial and of the appeal should be, paid
by the respondent.

MACLAREN and MAGEE, JJ.A., concurred.

IIoDGiNs, J.A. (dissenting) :-I arn unable, with great re-.
spect, to agree with the conclusion that the effect of the Inter-
pretation Act is to replace sec. 42 of R.S.O. 1897 ch. 207 (which,
by force of the former, was substituted for the indemnity sec-
tion incorporated in the original Act) by sec. 223 of the Railway
Act of 1906.

The repeal of ch. 207, R.S.O. 1897, was the occasion whieh
brought into play the provision of the Interpretation Act, as
applied to this case.

But in the same Act whieh effected the repeal there is a dis.
tînet provision as to a possible clash between the special Act
and in the general Act; 'and this specifie reference shoùld, 1
think, govern.

Under sec. 3, the Ilailway Act is "incorporated and con-
strued as one Act witli the special Act," and the special Act is
defined in sec. 2, sub-see. 1, as any Act authorising the construc-
tion of a railway or street railway, and with which the Railway
Act is incorporated.

I take it that the effeet of these two provisions is to, amalga-
mate each special Act and the 'Railway Act into one Act, and
that every part of each of them must be construed as if it had
been contained in one Act: per Lord Selborne, L.C., in CJanada
Sonthern R.W. Co. v. International Bridge Co. (1883), 8 App,
Cas. 723. Very properly, therefore, sec. 5 provides that where
the provisions of the special Act and the provisions of the Rail-
way Act are inconsistent, the special Act prevails. In this vicw,
as the indemnity sections arc inconsistent, that one which is
part of the special Act overrides the other.

If the Interpretation Act applies at all, then the "substituted
Act," referred to in it, is the product of the amalgamation of
both Acte; and as, under it, the provision in the special Act gov-
erns, the resuit is the same.

I thiink the appeal should be dismissed.

Âppeal allowed; HoDoixs, J.A., dîssenting.
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FEBRuARY 23»w, 1914.

*TOWN 0F ARNPRIOR v. UNITED STATE.S FIDELITY
AND GUARANTEE ýCO.

Insurance-Bond (ianteeinçj llonesty of Tax. CoaUector-hnt-
bezzlem.et-Conditians-Breaches - Writt eit Statemen t of
Mayor - Expiry of First Bond - Execution of New Bond
witkaut Fresh Application or Statement-nclusion of Orig-
mnai Application and Statem£.nt-Embodiment in Bond-
Insurance Act, R.>S.O. 1897 ch. 203, sec. 144-Duties of Col-
leci or-F aîture of Municipal Corporation ta Audit Coler-
tor's Accounts and Examine Jiolls-Appyintment of Audi.
tors-Municipal Act, 1903, sec. 299-Un true Representations
-Materiality.

Appeal iby the defendants f rom the j udgment of BRIToN, J.,
4 0.W.N. 1426, in favour of the plaintiffs for the recovery of

4,0Oupon a bond for that amount by whieh the defendants
agreed to guarautee the plaintiff corporation against loss through
the fraud or dishonesty of one Mattson, the chief constable and
tax collector of the Town of Arnprior.

Thie appeal was heard by MEREDITH, C.J.O., MACMREN,
MMioE, and JIonoiNs, .JJ.A.

G. H1. Watson, K.C., and R. J. Slattery, for the appellants.
W. M. Douglas, K.4J., and J. E. Thompson, for the responil-

ents, the plaintiffs.

MAciAREN, J.A.: The bond sued uponi was dated the 3Otà
Mýay, 1905, and covered the period from the lOth June, 1905, to
the lOth June, 1906, subject to continuance or renewal. It was
rlenewed by annual continuation certificates up to the 1Oth
June, 1911.

There had heen a similar previous bond, dated the lGth June,
1904, covering the period froni the lOth June, 1904, to the l0th
June, 1905, iasued upon the application of M1attson, and the
anSwers by the then Mayor or Arnprior to certain questîins;,
the said answers being stated to tbe taken as the basis of the bond
applied for by Mattson, and heing dated the lUth June, 1904.
No new application waas made -by either Mattson or thec town cor-
poration for the new bond of the 30th May, 1905; but, on account
of the renewal or continuation certifleate not havîng been re-

*To be reported in the Ontario Law Reports.
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ceeived from the head office at Baltimore, the general agent at
Toronto issued, instead, the new bond, in the same ternis as those
of the expiring on1e.

It was contended on behalf of the plaintiffs, both at the trial
and before us, that the defendants could flot invoke for auy pur-.
pose the answers given in 1.904, on which the first bond purported
to be based.

This position, however, I consider to be untenable. The bond
,on which the plaintiffs bring their action and on which they hase
their elaim, eontains a re-cital that they have delivered to the de-
fendants "a statement in writing setting forth the nature and
character of the office or position to which the employee has been
elected or appoii4ed, the nature and character of lis duties and
responsibilities, and the safeguards and chiecks to be used upon
the employee in the duties of bis said office or position, and other
matters, whichi statement is, made a part hereof. " It is also
therein stated that "it is hereby agreed and- declared" that the
bond is given "upon the faith of the said statement, as afore.
said by the employer, whieh the employer warrants to be true. "
The only stateuxent whidh the town corporation had given to
thxe company was that of the 1Oth June, 1904, and the plaintiffs
having accepted and retaincd in their possession the second bond
containing the statements above quoted, and having paid the,
premium. therefor and the subsequent annual premiums, anid
having accepted and retaincd the bond and the annual Continua.
tion certifleates, which are expressly declared to be "subWet to
ail the covenants and conditions of the said original bond hereto-
fore issued," and having brought their present action upon the
bond of 1905 and the annual continuation certificates, they can-
not 110w be heard to dispute the facts se plainly stated in the
bond; and they are, in my opinion, clearly estopped from Uow

settiug up such an objection.
In submitting -to the plaintiff corporation the questions re-

'garding Mattson and his position and duties, the defendant Comn-
pany expressly stated that the answers would be taken as the
basis of the bond, and at the foot of the answers the MUayor, iu
his "official capacity,'" declared that it was agreed that the
answers were to be taken "as conditions precedent and 'as the
basis of the bond."

Assuming that the answers and statement of the Mayor of
the lQth June, 1904, are the statements, referred to in the bond
sued upon, it remains to be seen whether the plaintiffs, under
the terrns of the bond and thxe f etis disclosed by the documents
and the testimony, are entitled to recover.
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The main point relied upon and the one most strongly urged
before us by counsel for the defendants was the failure of the
plaintiffs to audit or examine the colleetor's rolla of the town..

Counsel for the respondents argued that the answers of the
Mayor were not embodied in the bond in question sufficiently to
eomply with the provisions of the Insuranee Act, R.S.O. 1897 ch.
203, sec. 14.4, and cited Village of London West v. London Guaran-
tee and Accident Co., 26 O.R. 520, in support of this proposition.
We are, however, precluded f rom giving effeet to this argument
by the decision of this Court in llay v. Employers' ILiability
Assurance Corporation, 6 O.W.R. 459, by which it was lield,
under the authority of Venner v. Sun Life Insurance Co., 17
S.C.R. 394, and Jordan v. Provincial Provident Institution, 28
S.C.R. 554, "1that the plaintiff's proposai, and the statements
therein contained are, by reference thereto in the policy, suffi-
eiently incorporated therewith and set out in fuit therein, within
the meaning and requirements of the above section (144), and,
therefore, form the hasis of and are part of the contract ïbetween
the parties."

It ia true that in the Venner case the statements relied upon
wvere contained in the answers of the applicant for the înaurance.
Ilere they are not in the answers of Mattson, who was the appli-
cant, but in those of the Mayor, who answcred on behaif of the
town corporation the questions put by the company on which the
bond was to be based. This brings the case within another deci-
sion of this Court, in which the answera were given by the party
in whose favour the poliey was to be issued, as in the present
cms, vîz., Elgin Loan and Savings Co. v. London Guarantee and
Accident Go., il O.L.R. 330, in which IIay v. Employers' Lia-
biiîty Assurance Corporation, aïbove cited, was expressly fol.
lowed.

It was furthcr argued on behaif of the town that, the cor-
poration having passed a by-law two auditors under sec. 299
of the Municipal Act of 1903, their full duty was performed,
and they were not responsible for the acts or omissions of the
auditors who were statutory officers.

It ia not neccsaary now to Înquire how far the responsihility
of the corporation may possibly extend under the statute; but
we have to consider what obligation, if any, arises from the con.
tract based upon the answers given by the Mayor, and how far
the corporation may be affected by the information conveyed to
the concil by the reporta made te them by their auditors. .

Whatever might; have been the duties of the auditora and
the corporation with respect te the collector 's roils in case there



THE OINTARIO WL!EKLY NOTES.

hadbeen no0 undertaking regarding them, or no duty as betwveeni
the corporation and the company, 1 arn of opinion that, av, a
consequence of the promise of the corporation, in the answera to
the questions put to them, that the auditors would examine the
rolls yearly, and of the annual statements of the corporation that
the books and aecounts of Mattson for each year were examined
by them. from time to time. in the regular course of business- and
found to be correct in every respect, they were in duty bound
to do so. It is proved and not denied that these promises and
statements were material to the risk....

The auditors theinselves declare they did. fot examine the.
collector 's roils, and neyer even saw them; so that there is ne
pretence that the promised annual examination of the roila by
the auditors was ever made. As to the annual certificate of tiie
eollector'a books and accounts having been examined fromn tii».
totime in the regular course of business, it is truc to thid extent:
when the collector handed in his roll at the end of the year, the
collections reeorded werc added up by the town clerk, -when h.
was addîig five per cent. to the amounts unpaid, and h. coin-
pared this with the receipts given by the treasurer to the collec-
ter, and he found that they substantially agreed.

The roll was then handed back to the collector for thc p iirp ose
of his collecting these arrears, and lie was neyer subsequently
asked -for any statement, nor did any person on behaif of the cor-
poration ever examine these rouas or inquire as to the collection
of these arrears. It is in evidence that about two-thîrds of tiie
taxes were usually collectcd during thc first year. As to the
remaining one-third colleeted subsequently, no examination was
made by any one as to whether the colleetor lad handed over te
the treasurer the wholc of these collections, lis defalcationas
arose froin lis not handing over the full amounit of these subse-
quent payments.

The fact that neither the auditors nor any other person on1
behaif of the corporation checked over these subsequent collev..
tions no doubt tempted and led the collector to retain and use
these moneys. This negleet was a violation of thc promise ini thie
statemnent on behaif of the corporation that thc auditors would
examine the roils yearly. In order to render this examination
of any -use it was necessary that the old roîls as well as the -newv
one should be examiued and clecked. The examination of the
niew roll by the town clerk might possibly have scrved as a sub-
stitute for tiie examination by the auditors, but he neyer saw or
exaxnined the. old roîls.
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The same may be said as te the statement upon whieh the
annual renewal certifleates were issued. That statement was
umtrue. The "books and accounts " of the cellector were net ex-
amined each year iby them as stated. A single book, the collee-
tor's roll for the current year, was ail that waa examined. It
was equally important that the old ones in bis possession should
be alsol examined each yesr; and the fact that this was neyer done
gave him the opportunity of concealîng his, defaleatien for two
successive years and a portion of the third, until the special
audit brouglit them to light....

I am, of opinion . .. that the learned trial Judge erred
wîth respect to the failure of the plaintiffs te keep the promise
made on their behaif by the Mayor in answer to questions 12 (a)
and (b>, that the auditors would examine the collector's roils
yearly. It does not even appear that they informed the auditors
that sucb a promise had been given, although it is surprising
that the auditors should have thought that tbey had preperly
performed the duties of their office and complied wîth the re-
quirements of the by-law appointing them, without examining
the collecter 's roils, which, it appears, were properly kept, and
ail payments entered; and a simple comparison of these entries
witb bis reccipts from, the treasurer would at once have disclosed
any deficiency. Under te facts proved in this case, the examina-
tien of the rolis ini his possession at the time of the audit in Janu-
ary, 1909, would at once have disclosed a defalcation cf $3,941.28
for 1908, and the defalcation of 1909, amounting te the further
sum, of $7,521.61, would neyer have occurred. There eau be ne
question that the promise and representations were most material
te the risk.

But there is more. The report of the auditors dated t he 3rd
,March, 1909, which was read to thetown council and confirîned,
elearly shewed that the auditors did nlot claim te have exained
any other bocks titan those of the treasurer; and it was the duty
of the concil, under sec. 10 cf the Municipal Act, te have seen
that these officers duly performed the duties of the office te which
titey had heen appointed. In my opinion, they had by ne means,
as argued befere us, f ulfilled their duty hy simply passing the
statutery iby-1aw naming the officers.

By acquiesing in and confirmaing the report of the auditors,
whieh shewed'that they had net exaniined the collecter 's rels,
t.hey violated the promises given by the Mayor on behaîf cf the
corporation, in the answers that preceded and formcd the basis
of the bond; and the representations- subsequently made hy thie
Mayor and Clerk in the certificate tipon which the anilmal re-
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newai of continuation certificates was made, were untrue. These,
as sliewn above, were ail inaterial to the risk, and, in addition,
directly contributed to the defaication in question.

In my opinion, the appeal should be allowed and the action
dismissed with costs.

,MEREDITH, C.J.O., and HowOnsi, J.A., agreed with the judg-
Ment of MAOLAREN, J.A., each giving remsons in writing.

MAG;EE, J.A., aiso concurred.
Appeal allotved.

FEBRUARY 25TH, 191.

LEONARD v. CUSHING.
'Writ of' Summon.-&ervice out, of the Juiisdiction--Cont ract-

,Sale of' Goods-Plzce of Pc&yment-Rule 25(e).
Appeal by the defendants from the order of LENNOX, J., ante

453.

The appeai was heard by MEREDITH, C.J.O., MACLARJCN,
MAsaa, and HODOINS, JJ.A.

Glyn Osier, for the appellants.
Featherston Aylesworth, for the plaintiffs, respondents.

T1112 COURT dismiSSed the appeal with costs in the cause to
the plaintiffs.

HIGH COURT DIVISION.

MEREDITH, C.J.C.P., IN CHAMBIRS. FEBRuArty 2 18T, 1914.

*RE ELLIOTT.
Liquwr License Aet-Magistrates' Con.viction--Motion to Quask

-Necessity for S9ervice of Notice of' Motion on Magistrates
-Time for Service-9 Edw. VIL. ch, 82, sec. 25 (O.)-Ap.
plication where Conviction nat Authorised by Act-Proof of
Service in Time-Ons-oeilure to Meet-Prelîminary Ob>-
jection to Motin-Waiver- Enlargements of Motion -
Demanding Copies'of Affidavits.

Motion by Josephi Elliott to quash his conviction by two,
mnagistrates for an offence against the Liquor Lieense Act, on
the prosecution of -Robert Morrison.

*To bc reported ini the Ontario Law Reports.
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The motion came on for hearing in Chambers at Toronto.
M. H. %Raeh, for the prosecutor, took the preliminary objet-

tion that the motion was out of time.
J. B. Mackenzie, for the applicant.

MEREDITHI, C.J.C.P. :- . . . In sec. 25, eh. 82. 9 Edw.
VII. (Ontario), "An Act to, a.mend the Liquor License Act,"
a speci-al limitation ivas put upon the time within whicli a
motion to quash a conviction made under the Lijuor License
Act could be heard: the section is in these words: "No motion
to quash a conviction or order made under tijis Act shall he
heard by the Court or Judge to which such application is mnade
unless notice of such 'motion lias been served within twenty
days fromn the date of the conviction or order"

It was admittcd, on ail hands, that service of the notice of
this motion upon eacli of the two magistrates who made the con-
viction, as well as upon the prosecutor, was necessary; and that
the 24th July was the last of the twenty days " from the date
of the conviction. "

But it was contended for the applicant that there w'as nio
power to make such conviction under the Liquor License Act;
and, therefore, the case could not corne within the meaning of
the legisiation I have read. But why not? Gond, or bad, it is
a conviction expressly made under the Act. The information
was laid, and the whole proseeution carried on under and ini
accordance with its provisions, for an offence throughout, ex-
pressly stated to have been eommittcd in contravention of the
provisions of the Act; and now the whole proceedings- taken on
this motion have been taken expressly to quasli a conviction
for an offence comîitted "contrary to the provisions of the
Liquor License Act." I arn unable to lind anytliing substantial
in this point, and so must deal witli the case as one within the
meaning of sucli legisiation: sec People ex rel. Springsted v.
Board of Trustees of Village of 'Cobleskill (18192), 20 N.Y. Supp.
9W0; and People ex rel. Cook v. Hildretli (1891), 126 N.Y. 360.

The onus of proof of service of the notice of motion is upon
the applicant, but lie has failed to give any direct evidence of
service unpon any one but the prosedutor.

Ris story is, that the notices reaehed hirn on the morning
of the 24th July, and that lie then served one copy upon the
prosecutor; gave a.nother eopy to a girl in Beaverton to give to
one of the magistrates, near wliom she lived, a long way from
Beavertonx; and the third to another girl, in Beaverton, to, give
to the other magistrate, witli whom she lived, and for whom
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site was working, aise some considerable distance froin Beaver-
ton. Re alse asserts something as to what was told te him after-
wards by these girls; but that is flot evidence.,

To ask a finding of due service upon any sueh evidence is
extremely unreasenable. According to the applicaut's asser-
tions, in the several affidavits -made by him, he knew that the
24tit July was the Iast day for service of the notices, and yet,
aithougli he seems to have had time enough, if bis story b.
eredited, to shew the notices to his son and to thte two muen
engaged in digging a ditch, lie was content to take hî8 chances
that eaeh of these girls would effeet service for him, and aiso
prove the service.

It was the applicant 's duty to have proved due service, if it
were really e1eted, hy these girls. If an affidavit could nnt b.
obtained, they miglit have been examined in the usual way. But
no proof of that cliaracter bas been made on this motion. Thte
applicant seems rather to, rely upon the resuit of lis own care-
Iessness as excusing hîm; when in fairness it ouglit rather te
condcmn him.

Thte magistrate MeRae was examined by the applicant as a
witness; and -the girl to whom the notice was given te give te
him, after that examination, madie an affidavit at the applicant 's
instance, whicli, instead ,of relating.what she did with the notice,
andi wben, is confineti te a cireumstantial assertion that it wam
net on te 25th, but was on the 24th, that she got the paper.

It miglit, perhaps, upon the whole evidence, be found that
Vhs notice came te the bands of this magistrate on the evening
of the 24tli July; but that would net end the matter; for I amn
quite unable te fibd that service was effecteti on te ether magig-
trate in time.

The magistrate MeILcnnkin, in lis affidavit, asserts thiat the
niotice reacheti him on the 25th July; and bis wife, in lier affi-
davit, eireumnstantially cerreborates Mim.. .
1 So titat I must finti that the provisions of the enaetinent
llmiting te time within which such a motion as titis may b.
madie have net been observed.

But it is entendeti that there has been a waiver of te obje-
tien: (1) in asking an enlargement ef te motion; and (2) i
demnanding copies of theaffidavits fileti in support of it.

In regard te tbe delay, the entries in tbe eifficial book shew
titat the adjeurnments were by consent; anti it is admitted titat,,
except in the flrst instance, they were almost, if net quite, al
fer te convenience of tite applicant's solieiter, who went te
England 'while te motion was pending.
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But why shouki a mere enlargement of the motion indicate an
intention to waive an objection of this character? Lt would
generally be necessary. The respondent would need to find ont
what evidence there was of service, and then to meet it; and 1
may add that it was not until the month of January, 1914, that
al the affidavits on behaif of the applicant, on this question of
service of the notice of motion, were made....

[Reference to Regina v. How, 11 A. & B. 150.]
That which 1 have said covers also the point regarding the

dexnand of copies of the affidavits in support of the motion. The
respondent might have demanded copies of the affidavits affect-
ing the question of service only; but, if he had doue so, he
might afterwards have been told that he was unduly increas-
ing the costs. Iii a majority of cases. perhaps, the prelimîna-ry
objections and the merits are argued at the one time. So that.
ail things considered, there is no substantial ground upon which
any waiver ini this respect eau be based,

Nor eau 1 think that this is a case in whieh there eould be
any sucli waiver.

Any oue may, of course, waiver a statutory benefit iii his
favour. But the euactment ini question is not oue passed for
the benctit or relief of prosecutor or inagistrate-and verv
eertainly not for that purpose only. It is one of those changes,
made from' tinie te tirne, ini the Liquor License Laws of this
Province, te niake thein more stringeut, and harder to evade.

[Regina v. Whitaker, '24 0.1?. 437, referred te and dis-
tinguished. j

Whether it is right to do> so in ail cases, 1 need net consider:
sve secs. 129 and 134 of the Liquor License Act; for, right or
wronge the fact is that prosecutions under the Liquor Licenise
enactmneuts of this Province are cornmonly styled and tr-eated
as if Crown cases; a ('rown offleer, or counsel for the Provincial

'Attomney-General generally epposing such motions as this: a
inanner of proceeding which the applicant in this case has
stamped with his concurrence~ in the style of the cause in al
is proceedings-though there is no evidence before mie of the

initerposition 0of anay Crown officer in this case-The King %-,
Elliott. If really a Crown case, the question of waiver rnai.

auea very different character f romt that arising ini the as
of enitiirely, a private presecution.

The motion must be disînissed, because ont of time, %vith
vosts of succeffs upon that ground only. The eonviction anid
papers brought up with it will he deait with in tho Iisual way
,so thait the conviction may be enforced.
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BRIN'ON, J., IN CHAMBaRS. FEBRUAR-Y 23iuD, 1914.

SNIDER v. SNIDER.

Pleading--Repty-Setting up Parts Aile ged in tatemen* of
Gkaim and Struck onut as, Irrelevant at that Otage-Relev-
ancy in Iieply to ÂUegations of Defen>e-Substance of
Jeply well Plea4ed-Superfluous Language.

Appeal by the plaintiff f romn an order of the Master ini

Chambers striking out paragraphs 2, 3, 4, 5,'6, and 7 of the
reply.

G. H. Watson, KýC., and H. E. Irwin, K.C., for the plaintjif.,
W. J. Elliott, for the defendants the foreign executors of

T. A. Snider.
F. C. Snider, for the defendant the Canadian executor.

BRiTmON, J. :-The action was commenced on the lat Febru.
ary, 1913, by a specially endorsed writ. The endorsement was
for two promissory notes of $5,0OO each, dated the lst February,
1909.

Upon the application of the defendants, the plaintif! de-
livered a statement of dlaim, in whieli the facts and circum-
stances in regard to the making of the notes aued upon were set
out. The defendants'moved before tie Senior Registrar, in
Chamnbers, to set aside this statement of claim. This motion
was disiuissed. Upon appeal the learned Chancellor reversed
the Registrar 's order and set the statement of dlaim aside: ante
ý325, 528.

The defendants put in their statement of def once. The
plaintiff replied, and in his reply set out, in the paragraphs
now objected to, practically the same facts as had been struck
from the statement of claim. The defendants tien moved be-
fore the Master le have these paragraphs struck frein the
reply.

The statement of defenee is, (1) a denial that the deceased
T. A. Snider mnade the notes; (2) an allegatien that, if the
deeeased made the notes, there was no consideration for the?
saine, and if the notes came mIeo the possession of the plaintiff,
the estate of the deeeased is not liable for the saine or y
part thereof.

To this the plaintiff replies, and the learned Master has
struck out ail of the reply except the joinder of issue.



CAMPBJELL v. lRWIN. 957

1 see no objection to the material facts on whieh the plain-
tiff relies to shew that he is entitled to recover upon the notes
and to shew how the notes came into bis possession being pleaded
in reply.

UJpon the argument there was no0 attempt made to set aside
the reply because of the "superfl-uous" language. Parts of
some of the paragraplis considered objeetionable do offend
against the ýRile that pleadings should be limited to a concise
statement of the material facts, but that in1 no way tends to
embarrass the defendants. The defendants objeet to the sub-
stance, and rely upon the Chancellors judgment as affording a
conclusive reason for dismissing this appeal. 1 do flot s0 read
the reason for that judgment.

One of the main objections was, that putting these alleged
facts in a statement of cdaim was pleading in anticipation of the
statement of defence. It was "leaping before coming to the
stile." "The proper course of pleading is to waht until the de-
fendants make their defence and then let the plaintiff ieet. it
by appropriate pleading."

Again the Chancellor says: "If the questions raised by the
second statement of claim, which I now set aside, are to corne up
by reason of thc defence made, well and good, so long as they
are properly pleaded; but at present thcy are -an exerescence
on the record and should be removed. " If object ion were raised
to particular parts of eaeh paragrapli as pleading what is evi-
dence and stating what is irrelevant or superfluous, the plain-
tiff would be compelled to state more concisely what is the
substance of the reply; but, as I said, the objection is not to form
but substance, and that is not entitled to prevail.

The appeal will be allowed and the reply restored. Conts to
be costs in the cause.

IjENNOX, J. FEBRUARY 23nD, 191.4.
CAMPBELL v. IRWIN.

Landiord aznd Ten4rd -Termi nation of Lease-Bitdings of
Lessee - Payment for, by Lessor - Submissîoi to three
Persons to Fix Amount to be Paid-Arbtration or Valu-

tin- Conddud of Valitator - Bias - Disqualificatîou -
Futnetions of Valwitors -~ Met hod of Valuatîon - Entire
BiWing-Estoppe-ufficiency of Valu ation-Joint Act
of Valuctors-Evidence-Enforcement of Valuatîou.

Action to, reover $35,300, being the amount awarded by
three arbitrators or valuators to be paid by the defendant
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(lessor) to the plaintiff (lessee) 'for the buildings erected by the
lesee on the demised land, upon termination of the leases by
the lessor.

N. W. Rowell, K.C., and George Kerr, for the plaintiff.
W. N. Ferguson, K.C., and W. N. Tilley, for the defendant.

LENNox, J. :-Whether the proceeding under the leases was
an arbitration or a valuation, and whether the valuators were
bound to act judicially or not, the document sought'to be en-
forced in this action, or the plaintiff's right to recover, is not
in any way affected by anything done by Mr. Garland (one of
the ùrbitrators or valuators) or the plaintiff in connection with
North Toronto lots. Yet the suspicion engendered by Mr. Gar-
land 's endorsement of the plaintiff's promissory note (for the
accommodation of Mr. Dinnick) has been a potent factor in
this litigation...

, %spicion of course is not enough: Crossley v. Clay (1848),
5 «.B. 581; and, "whenever the conduet of arbitrators la
sought to be impeached, the Court wilI look with a jealous4 and~
scrutinising eye through the evidence advanced for that pur-
pose:" Brown v. Brown (1683), 1 Vern. 157, 23 Eng. Rep. 384,
edfitorial foot-note at p. 385. This domestic tribunal is the direct
outeome of the specific terms of the defendant 's own leases., and
"9we must not," says Chief Justice Coekburn, ini In re Hlopper
(1867), L.R. 2 Q.B. 367, "be over ready to set aside awards
where the parties have agreed to abide by the decision of a
tribunal of their own selection, unlesa we see that there lias been
8ûmethîng wrong or vicious in the proceedings."

For the present I arn not distinguishing between an arbitra-
tion and a valuation, although of course arbitrators are bound
to observe rules and principles of judicial procedure neyer
enaeted or, in fact looked for in the case of valuators.

Speaking then of arbitrators, corruption, fraud, impartiality,
or wrong-doing, if alleged, must lie distinetly established:
Goodman v. Sayers (1820), 22 R.R. 12, 2 J. & W. 249. And it
must be shewn that the parties wcre actuated by eorrnupt
motives, and that the arbitrator was influeneed by what is
coxnplained of: Mosley v. Simpson (1873), L.R. 16 IEq. 226; I
re Hopper, supra; Doberer v. Megaw (1903), 34 S.0.R1. 125.
And the Court favours awards: Morgan v. Mather (1792.), 2
Ves. jr. 15.

The defendant says: "The arbitrator Nicholas Garland
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. . . wes an interested person . . . and, unknown to the
defendant, he 'was illegally biassed for and interested ini the
plaintifY, whereby he was disqualified f rom acting iu the capa-
eity he filled."

The attempt was to shew that Garland was a mortgagee of
land belonging to the British Land Company Limited, and that,
if the company sold some of their lots to the plaintiff, they
would be in a better position to ineet their obligations to, this
valuator....

(Reference to Drew v. Drew (1855), 2 Macq. lI.L. 1; ilalli-
day v. Duke of Hamilton's Trustees (1,903), 5 F. (Ct. of Sess.)
800.1

But, if ail that is suggested were true, another diffilulty con-
frontsq the defendant. The valuation and ail questions referred
to Mr. Garland and his associates had been determined upon,
the result had become known, and the' preparation and signing
of the valuation paper had been arranged for hefore the land
transaction was iuitiated or even spoken of....

[Referenee to In re Underwood and Bedford and Cambridge
R.W. Co. (1861), Il C.B.N.S. 442; In re Hopper, supra; and
GoodTnan v. Sayers, supra.]

But it is not true-as I flnd-that these parties were actu-
ated by improper motives, or were acting in collusion or bail
faith. . . .

So far 1 have dealt with this action without reference to
whether the plaintiff's rights are dependent upon an arbitra-
tion or valuation; but 1 amrn ot at liberty to consider the ques-
tion as an open one.

Upop an appeal f rom an order of Mr. Justice Middleton dis-
missing the defendant 's motion to set aside the valution or
award now in question, the ýCourt of Appeal declared that the
lea8es set out in the statement of elaim provide for "a valu-
ation and not an arbitration:" Re Irwin and (ampbell (1913),
4 O.WN. 1562, 5 O.W.N. 229....

It is argued for the defendant that:
1. Tlle ]cases provide for an arbitration, though not for an

arbitration within the provisions of the Arbitration Act.
1 arn at a loss to sec how I eau give effect to this contention,

and to the judgment referred to; and counsel for the defendant
lias not pointed the way. The judgment of the Court la flot
that the leases do not provide for an arbitration under the
atatute, but that they provide "for a valuation andi not for an
arbitration" at ail; and I am not only bounti by this declar-
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ation, but, if 1 înay say so, with the very greatest respect, it is
the conclusion 1 should have reached in any case.,

2. Even if a vaination was the proceeding provided for by
the leases the proceedings taken were in fact arbitratien pro-
cedinga, nevertheless; and in consequence, 1 presume, to bie

governed. by the rules and principles of procedure in stick cases.
1 have flot, been directed to evidence supporting this propo-

sition, and I have flot found any....
.3. The leases provided for proceedings of a judicial char-

aeter, or the valuators, although valuators only, were bound
to exercise theîr funetions judicially.

That "a valuation and not an arbitration" is provided for
i.s a settled point. A starting-point for this argument would
be gained werc it shewn that a valuation "of a judicial char-
acter" is distinguishable frein an arbitration. I know of no
case ini whieh stick a contention was established....

['Reference to In re, Hopper, L.R. 2 Q.B. at p. 372; Turner v.
Goulden (1873), L.R. 9 C.P. 57, at pp. 59, 60; Wadsworth v.
Smnith (1871), L.-R. 6 Q.B. 332; In re Enocli and Zaretzky Bock
&, Co.'s Arbitration, [1910] 1 K.B. 327 (C.A.) ; Walker v.
Frobisher (1801), 6 Ves. 70; In re Brien and B rien Arbitration,
ý[1910] 2 I.R. 84 (K.B.D.) ; Re Plews and Middleton (1845),
6 Q.B. 845; and Dobson v. Groves (1844), 6 Q.B. 637.]

I have examined ail the cases and authorities referred to by
counsel, on both sides, and scores of others, and the cases all go
to shew that it is invariably arbitration, on the one hand, with
its judicial, funetions, or valuation in its primary ordinary
meaning on the other-the arbitration for the most part, but
net quite invariably, being based uopn an actual dispute or
dîfference existing at the time of the agreement or suhrnission:
Re Laidlaw and Campbellford Lake Ontario and Western R.W,
Co. (1913), 5 OW.N. 534; Bottomley v. Ambler (1878), 3ý
L.T.N.S. 545; Rie Hammond and Waterton (1890), 62 L.T.N.Sý
808; Hudson on Building Contracts, 3rd ed., p. 713; Collins v
Collins (1858), 26 Beav. 306; Re Dawdy (1885), 15 Q.B.D.

'426; Leeds v. Burrows (1810), 12 Est 1; Fletcher on Arbitra-
tien, 3rd ed., p. 4; Slater on Arbitration and Awards, Stk ed,
P. 4, and "Valuation" at p. 205; Hickman v. Roberts, [1-913]
A.C. 22ý9; Bristol v. Aird, [1913] A.C. 241; Chamnbers v. Gold-
tiiorpe, [.19013 1 K.B. 264; and Rie Carus-Wilson and Groeez
(1886), 18 Q.B.D. 7; and this last case, centrary te a suggestiolu
thrownu eut hy Lord Esher in the Dàwdy case and byMr
Justicep Brett in Turner v. Goulden, shews that the eharacter o
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the proceeding- is finally (Ietermine(l by the terms of submissjon,
and a proeeeding which opens as a valuation is nlot eonverted
into an arbitration by the introduction or actioni of a third
valuer or even an umupfire.

But, even if M-Nr. TiIley is right that there is an intermediate
domestic tribunal "of a ilidicial character" somewhere in be-
tween an arbitration and a valuation, the defendant is net in
a position to complain of what was donc.

It was Mr. 1-unter and Mr. Millar (solicitors for the defend-
ant) who prevented a quasi-judicial inquiry and insisted upen
a valuation merely, and on just the character of investigation
that obtained. "There is a good eld fashioned ruie" (says
Bowen, L.J., in Ex p. Pratt (1884), 12 Q.B.D. 334, at p. 341)
"that no one has a right se te conduet himself hefore ï; tribunal
as if he ýaccepted its jurisdiction, and then afterwards, when
he linds that it has deeided against hirn, to turn round and say,
'Yeu have ne jurisdiction'."

f Reference also to Drew v. Drew, supra; BRe Zuber and
Hlollinger (-1912>, 25 O.L.R. 252.

4. The east and west ends of the building on King street
should have been valued separately.

1 arn disposed to think that the plaintiff had a riglit te insist
upon a valuation as upon one entire building. . . . There
îa strong preponderance of testimony te the effect that it

was distinctly understood and agreed by ail parties that this
building should be valned as one building-" -ýas a whole, " as it
is expressed. The defendant must abide by this. The author.
ities quoted as to estoppel apply here again.

5. The valuation is avoided by the valuators' interview wîth
the plaintiff in the absence of the other parties.

In the case of an arbitration I think tIiis would bo ground
for setting aside or refusing to enfoee the award....
In a valuation case it is different. Even then a triangular
tribunal of judicial irnpartiality is a thing to ho desired, but it
is rarely desired by the parties. When Nicholas Garland was
appointedl it was expected of hlm that lie would be earne8t, vigi.
lant, and loyal in looking after the defendant's interest, and
lie was . . . No objectioni is open to the defendant upon this
head. The defendant is not in a very good position to coxuplain.
The party complaining ouglit te be free from blamne: Lord
Eldon in Fetherstone v. Cook (1803), 9 Ves. 67....

6. The valuation is ayoided by ineluding in it $300 for Judge
Barron 's costa....

7" -O.w..
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There is no ground for saying that this was done. 1 amn
quite sa.tisfied that it was not done....

7. Thel'valuation is flot in the terms of the leases, and i.
ineffectual for leaving undecidýed "the amount proper to b.
paid" for -the buildings.

The award is clearly sufricient. .The valuation makes
it quite clear that "the amount proper to be paid" is the sum
of $35,300, and directs payment of this sum. This is flot the
only expression used in the leases. They are to, "make a valu-
ation " of the buildings, and, before entering on their duties, they
are to be " sworn to make a proper valuation. "

8. 'This was not the joint act of the valuators.
There is nothing to support this argument. The contrary is

to be prtsumed from the document itself. It is xuanifestly not
neeessary that the valuators should at the beginning b. of one
mind. Two of themt werè inclined to put the valuation higlier,
but finally came to look at it as Garland did. This is not a ground
of objection. Chichester v. MeIntire (1830), 4 BI. N.R. 78, lias
no application....

1 have considered the evidence as to the value of the build.
ings only in s0 far as it throws light upon the conduet of the.
valuators: Morgan v. Mather, 2 Ves. Jr. 15; Goodman v. Sayers,
2 J. & W. 249.

There will be judgment for the plaintiff against the defend-
ant, ini the character in which she is sued, for $35,300, witb
înterest from the lst July, 1913, and costs of action. There will
be a reference to adjust the rents, if the parties cannot agree.

MIDDLETON, J., IN ýCHAMBERS. FEBRUAP-y 24Tii, 1914.

PIERCE v. GRAND TRUNK R.W. CO.

Particvlars-Statement of Ulaim-Âction under Faital Accident*s
Act-Death of Bai1waýy iServant-Yegligence - Worlcmens
Compenpsaion for Injuries Act, sec. 15-N emes of Em-.
ployees Guilty of Negbigence-Res Ipsa Loquitutr-Ru les andc
Regulations of Raitway Company.

Appeal by the defendants from. an order of Master in Cham-.
bers refusing te, direct partieulars of the naines ôf theq
employees of the defendants whose negligence, it was allgd
eaused the death of the plaintiffs' father; and cross-appeal b
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the plaintiffs from the samne order inl 80 far as it directed par-
ticulars of the rules and regulations of the railway company im-
posing upon the train crew in charge of the way freight train in
the pleadings mentioned the duty to close the main line switeh
and set the distant semaphore, and of the rule or regulation im-
posing upoll the defendants' servants the duty to furnish to the
conduetor of the said train a copy of the train order in question,
and of the ruie or regulation imposing iipon the defendants' ser-
'vants mn charge of the train the duty of stationing a flagman to
warn approaching trains, and lastly of any mile or regulation in
contravention of which the railway company authorised and
sanctioned a defective and improper system in allowing the
switeh to remain open and unprotected for long intervals while
way freight trains switehed back and forth over different siding
tracks.

Frank McCarthy, for the defendants.
T. N. Phelan, for the plaintiffs.

MînohisTON, J. :-Jn so far as particulars are said to bie for
pleading, particulars are not required here, for the defendants
have the privilege aceorded to them rby statute of pleading " not
guiity by statute."

By sec. 15 of the Workmen's Compensation for Injuries 'Act,
R.S.O. 1897 eh. 1,60, it is provided that, ini an action brought
under that Act, where the injury of which the plaintiff complains
shall have arisen iby reason of the neglîgence of any person in
the service of the defendant, the partienlars shall give the naine
and description of sucli person. The defendants contend that
this gives them the statutory riglit to have the nane of every cm-
ployee against whom negligence is to be charged, and that the
Court lias no discretion in the matter.

The statement of dlaim here sets forth circumstantially what
took place. At St. Catharines the station-house is so situated as
to prevent any cxtendcd view along the traeks. There are, in
addition to the main track a passing track and two other
sidings. A train had been given through orders, not; calling'for
any stop at St. Catharines. For seme time before it reached the
station, a way freight train liad been shunting upon the sid-
ings. The switch had been left open f rom. the main track, and
the distant semaphore had not been set to warn any train run-
ning on the main track, nom had there been any man stationcd
to flag an approaching train. By reason of this, thec oncoming
train ran înto the siding, and the engine-driver of that train was
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killed. His infant eidren now sue, alleginig negligence in t«
matters above set out, and, in the alternative, that, if this co
dition -of affairs was in conformity with the system by which t.
railway was operated, the system was itself negligent.

The defendants now seek to impose upon these infant plai
tiffs the obligation of fixing the blame on some particular in(
vidual and of pointing out the specifie rules of the railway ec>
pany which had been di.sobeyed by the servants of the compai
in bringing about this dangerous and disastrous resuit, as a co
dition of being allowed to prosecute the action. TIhe contentid
needs only to be stated to shew its fallacy. Our law placesi
sucli qbligation u-poi a plaintiff.

Section 15, if it has any application, applies only where t
claimi of the plaintiff is based upon some specifle act of misce
duet on the part of a fellow-servant; and I do not think that
ouglit to be extended to the class of cases i which the plaint
will have proved his case as soon as the facts i relation to t?
accident are shewn. Where the ruie res ipsa~ loquitW applii
the statute does not intend to shift the onus and cail upon t'
plaintiff to locate the fanit.

Nor do I think the Master should have ordered particula
of the ruIes. The defendants, it may be presumed, know thE
own rules and regulations. They have the means of knowil
exactly what happened, for they are coiled upon to investiga
every accident, and nothing could seem more oppressive than t*
order souglit in this case, nor could anything be devised me
lîkely to occasion a misarriage at the trial.

In the result, the plaintiffs appeal succeeds and the defen
ants' appeal fails. The plaintiffs should have the coats throug
ont in any event.

LÂTCHpoRD, J. .FmBRuaRY 24TH, 191

REID v. AULL.

Trkdl-Matrininal Cause-Action for Declaratîon of Nutityj
Pretended Marriage-Application for Hearing in Camra.
Illuess of Plaintiff-Refusal--Neces8ity for Openn&ess ,m
Publicity.

Motion by the plaintiff, upon notice to, the defendant, for,
direction for trial of this action in camera.
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G. H. Watson, &., for the plaintiff.
The defendant was not represented.

LATORPORD, J. :-The action is brouglit on behalf a£ Doris
Reid, an infant under the age of twenty-one years, by her father
as next friend, for a declaration that an alleged marriage between
the plaintiff and one Robert Auil, solemniscd at Cobourg on the
25tli July, 1913, but not eonsummated, is nuil and void, on the
ground that the plaintiff, wrho was at the time under eigliteen,
did flot consent to the marriage and was flot sensibly and will-
ingly a party to the ceremony, but was induced. to take part
therein by fraud, deceit, and misconduet of the defendant.

In support of the application, Mr. Watson files an affidavit
made by the plaintiff's father, verifying a certificate by Dr. J. F.
Fotheringham, and stating that his daugliter is iii, and that lier
examination and cross-exaînination in open Court would, in his
opinion, bie attended by serious and possibly fatal consequences.

Dr. Fotheringham, as the resuit of an examination into the
state of the plaintif 's nervous equilibrium, considers that lier
evidence could be much more fully and accurately obtained if she
la not called upon to give it in open Court, and that, if she testi-
lied in publie, there would, in his opinion, be great danger of a
nervous collapse, which might be attended with serious con-
sequeiices.

It is to be remembered that, here, as in England, the law is
administered publicly and openly, and its administration is at
once subjeet to, and protected by, the full and searehing liglit of
publie opinion and public criticism. The openness and publicity
of our Courts forms one of the excellences of our practice of the
law, and, in the words of Lord Fitzgerald, in Macdougall v.
Kniighit (1889), 14 App.,Cas. 194, at p. 206, adinits of exception
only ini the rare cases of such a dharacter that public morality
requires that the proceedings should be in camnera, in whoie or
in part.

In criminal trials in Canada, the right to extlude thc public
eonferred upon thc trial Judge by sec. 645 of the Code is. re-
stricted, to cases in which the Court considers the exclusion to be
iu the interest of public morals.

Other exceptions oceur in the case of wards of Court, in
lunacy proceedings, and in actions regarding secret processes,
where the paramount object of sccuring that justice be done
wout be doubtful if not impossible of attainment if the hearing
were not lu camera.

The recent case of Scott v. Sco>tt, [1913] A.C. 417, inth
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flouse of Lords, reversing the judgment of the Court of Appea
[191ý23 P. 241, is remarkable flot only for the strength of th
Court, composed of Lord ilaldane, L.C., and Lords Halsbur,
Loreburn, Atkinson, and Shaw of Dunferminue, eacli of whol
delivered a considered judgment, but for the wide field covere
by their Lordships, and especially for the numerous and fai
reaching propositions dcciared to be the law of England regarc
ing the necessity (with the exceptions mentioned) of liaving a
trials open and public. The neat point for decision appeare
te be unimportant. It was merely whether an order to comjnj
for contempt of Court, made because of the publication of pre
ceedings held ini camera, lu a case iu theCourt of Divorce an
Matrimonial Causes, was a judgment in a "criminal cause c
matter," within the meaning of sec. 47 of tlie Judicature Ac
1878-lu which case no appeal lay.

The disposition of wliat seemed an ordinary matter of pra<
tice învolved, several questions of the utmost public importanei
In construing certain sections of the .Matrimonial ýCauses, Ac~
1857, 20) & 21 Viet. ch. 85, especially secs. 22 and 46, and the praw
tice that had arisen in the Court thereby constituted, ît wij
pointed out that the modemn practice of hearîng suits for -nuilit
lu private arose out of a misconception of what was the actm
practice lu the Ecclesiastical Courts. Under sec. 22 of the M~
of 1857, the new Court was to proceed and act and give relief o
principles and rules as nearly as may 1e conformable to the prix
ciples and rules on which the Ecclesiastical Courts had, prev
ensly acted and given relief. Undoubtedly the carlier stages c
the proceedings lu the Ecclesiastical -Courts for annulment occi
sional1y took place lu camera. But, when the Commissionex
had taken the evidence, both parties had access to it. This wî
cailed "publication" (Lord Haldane at p. 433) ; but, wvith
few exceptions, ail the subsequent proceedings were publie.

Cominenting on sec. 22 aud on sec. 46, which provides tha
subject to such rules as the Court might establîsh under sec. 2,'
the witnesses lu ail proceedings before the Court where thel
atteudance can 'be had shall be sworn and examined orally i
open -Court, Lord Shaw of Dunfermline says (p. 475): " 1
niy humble opinion these sections of the Act of 1857 were d(
elaratory lu anether sense" (i.e., lu addition to declarÎng, thE
the proceedlgs were to, be lu open Court throughout). "The
brought the matrimonial and divorce procedure exactly up ~t
the level of the common law of England. I cannot bring iuysel
te believe that, they prescribed a standard of open justice fo
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these cases either higher or lower than for ail other causes what-
soever. And it is to this point aceordingIy that the discussion
must corne. The historical examinat ion clears the ground, s0
that the tests of whether we are in the region of constitutional
riglit or of judicial diseretion-of openness or of optional
secrecy in justice-are general tests. "

Most apt to the caue made by Mr. Watson is the language of
Lord Shaw when lie asks (p. 484) : "May flot the fear of giving
evidence in public on questions of statua like the present deter
witnesses of delicate feeling froxu giving testimony and rather
indu.ce the abnndonment of their just right by sensitive suitors?
And rnay not that be a sound reason for adîninistering justice
in such cases with elosed doors? For otherwise justice, it is
argued, would thus in somne cases be defeated. My Lords, this is
very dangerous groun<1. One's experienee shews that reluetance
to întrude one's private affairs upon public notice induces many
citizens to forgo their just dlaims. It is no doubt truc that rnany
of sucli cases miglit have been brouglit before tribunals if only
the tribunals were secret. But the concession to these feelings
would in rny opinion tend to bring about those very dangers to
liîberty in general, and to society at large, against wvhich publicity
tendis to kcep us secure, and it must further be remernbered that
in questions of status, socicty as such-of which marriage is one
of the primary institutions has also a real and grave interest
as well as have the parties to the individual cause."

Througliout each of the judgments delivered similar expres-
sions of opinion may be found.

The Law Quarterly Ileview for January, 1913, p. 9, cails
attention to a common law decision on the publicity of judicial
proceedings which was not referred to in Scott v. -Scott. It is
Daubniey v. Cooper (1829), 4 B. & C. 237. There the plaintiff
sued a Justice of the Peace for throwing hirn out of the rooni
where he clairned to appear as attorney for an absent defendant
on a summons for having a sporting gun without a license. The
Court of King's Bench upheld his right on the higlier ground
that in any case lie was entitled to be present as one of the
public. Bayley, J., in delivering the judgrnent of the Court, said
(p. 240): "We are all of opinion that it is one of the essential
gualities of a Court of Justice that its proceedings should fie
Public."y

ln view of the authorities, cited, the direction applied for
cannot be given.
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LATOUFORD, J., IN CHAMB3ERS. FEBRUÀRY 25TH, 1914.

RE BLACK v. JOHNSTON.

Division Courts-Territoirial Juri$dietion Debt Sued for Ex-
ceeding $100--Dîvisîon Courts Act, R.IS.O. 1914 eh. 63, sec.
77-Action Brought in Court of Place of Payment-.Appld.
cation for Transfor-Refusal--Discreton-Motion for pro-
hibition-Dismissal.

Motion ýby the defendants for prohibition to the Fifth Divi-
sion Court in the County of Ontario, on the ground thât the
promissory note sued on, whic.h was for $114.46, thougli dated
and made payable at Uannington, within the jurisdictîon of the
said Court, was ini fact made outside sucli juriadiction, in the
city of Toronto, where both the defendants resided. The defend-
ants disputed the jurisdiction of the CJourt and applied to the
Judge therein te have the place of trial changed to Toronto.
Their application was refused, and they now souglit to prohibit
further proceedings, for want of jurisdiction.

J. R. Roaf, for the defendants.
Martin H. Roach, for the plaintiff.

LÀTCHFORD, J, :-The facts are flot in dispute. The only
question is, whether the note can be sued on in a division ini whieh
the whole cause of action did not arise, and in which neither of
the defendants resides.

If the debt or moncy payable dîd not exceed $100, as was
lte case in In re Brazili v. Johins (1893), 24 O.R. 209, prohibi-
lion would be granted.

But, as lthe debt does exceed $100, sec. 77 of the Division
Courts Act, R.S.O. 1914 ch. 63, applies. That section differa
xnaterially front sec. 86 of R.S.O. 1887 ch. 51, and sec. 90 of
R.S.O. 1897 eh. 60, but follows almost verbatim sec. 77 of the
Division Courts Act of 1910.

It provides that " where the debt . . . exceeds $100, and is
made pinyable by the conlract of the parties at a place named
therein, the action may be brouglil thereon in the Court of the
division in which the place of payment is situate, subject, how-
ever, te the action ýbeing transferred te the Court of any division
in whieh but for titis section it xnight have been brouglit. 1

This action was, therefore, properly brouglit in the Fifth
Division ýCouirt in the:County of Ontario, but was subjeet to bc
transferred te Toronto.
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Sub-section 2 of sec. 1 provides that the Judge of the Court
i» which the action is brought may, upon a-pplication of the de-
fendant, miade within the tinte limited for disputing the plain-

tiff's claim, make an order transferring the action accordingly.
J3y the Interpretation Act, R.S.O. 1914 ch. 1, sec. 29, the word

mxay" shail be construed as permissive.
The Judge could grant or refuse the application wvhich the

defendants made. lie chose to refuse it, and was entirely within
bis riglits ini doing so.

That lie iniglt have been compelled to transfer the case under
sec. 90 of the Act of 18-97 is flot a matter for decision. Lt le suffi-
cient to say that lie camiot be comPelled to do so under the law
as it exÎste to-day. Section 77 gives a jurisdiction untîl changed.
The Judge, iu the exercise of his discretion, has refused to effange
it. The juriediction continues. Prohibition does not lie, and
the motion must be refused with coste.

LÂTcHFORD, J. FEBRUARY 25'rI-, 1914.

FITZ BRIDGES v. CITY OF WINDSOR.

IiiiunctÎon--Municipal CorporatiûnýB anus BY-law-Submission
to Ratepayers-Mation to Restrain-7 Edw. VII. Ch. 97-
10 Edw. VIL. ch. l3 6 -ndustry of Similar Nature to one
already Established-Remedy by Motion ta Quash if By-law
Approt'ed and Passed.

Motion by the plaintîff for an interim. injunction restraining
the defeTidants, the CJorporation of the City of -Windsor, front
submitting to the ratepayers, on the 3rd March, 1914, a by-law
granting a -bonus to one Klingensmith, who, proposed to establish
in Windsor an industry for producing and selling distilled water
and artifieial ice.

S. Cuddy, for the plaintiff.
Frank MeCarthy, for the defendants.

LATCHFORD, J. :-The plainiff is engaged in the business of
harvesting, storing, and selling natural ice eut in the Detroit
river, and stored as eut outside the defendant municipality, but
with s 'ubsidiary storage premisee in1 Windsor; and stables, with
accommodation for some of the vehieles used by the plaintiff in
delivering the ice, are said to, be maintained ini Windsor.
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The statute empowering the defendant municipality to, grant
aid by way of bonus for the promotion of 'manufactures ia 7
Edw. VII. eh. 97, as amended hy 10 Edw. VlIL eh. 136. Subjeet
only to the assent of two-thirds of the duly qualified ratepayers,
and to the provision that no bonus shall be granted to a manu-
facturer who proposes establishing an industry of a similar
nature to one already established, unless the owners of such estab-
lished industry or industries &hall first have given their consent
in writing to the grauting of sucli aid, the Council of the City
of Windsor may, by a three-fourths vote of ail the members
thereof, pass by-laws for granting aid by way of bonus for the
promotion of manufactures within the limits of the City, to such
persons or body corporate and in respect of sucli brandi o>f
industry as the councÎl may determine upon.

The application is made within eight days of the date of the
subinission of the by-law to the ratepayers, and the niaterial upon
which it is based is unsatisfactory. It is important to know ix>
what extent the business of the plaintiff is carried on within the
municipality of Windsor. The plaintiff's affidavit does flot shew
Vhis. To prevent the ratepayers from voting on thc 3rd proximo,
after considerable money lias been expcnded in thc necessary ad-
vertising, miglit work a serions wrong to thc dcfendants, if it
sliould ultima.tely appear from addifional material tint the by-
lnw ia not within the prohibitory clause of the statute. On the
otier hand, the voting upon the hy-law by the ratepayers will,
even in the event of a sufficient assent being secured, work no
injury, s0 far as appears, to the plaintiff!; and, should the neces-
sary assent not be secured, the proposed by-law will,*be a nullity.
I think no adequate case is made 'out for the granting of sueli an
extraordinary remedy as an injunction.

If the iby-law should be assented to by two-thirds of ail the.
ratepayers, the plaintif! may be able te satisfy tie Court that the
by-law should be quashed, as granting a bonus for tie establish-
ment of an industry similar to that which, the plaintiff may shew
is now carried on by him within the municipality.

The circumastances are exceptional which will justify the.
granting of an injunction to restrain the passing of a by-law:
City of London v. Town of Newmarket (1912), ý3 O.W.N. 565
and the cases there cited.



A&PDEN v. MOORE.

OYD, C. FEBRUARY 27TH, 1914.

ASPDEN v. MOORE.

endor an~d Purchaser-Sale and Conveyance of Land-Rescis-
sion,-FaIse Representati>ns by Vendor Indue mg Purchase-
?1ateriality - Parties Relegated to Former Positions-
Damages--Occupation~ Rent-&St-off-Costs.

Action against two defendants, iusband and wife, for rescis-
on of a sale and conveyance of land by the defendants to the
laintiff, for the return of the portion of the purchase-money
aid, cancellation of the mortgage given ýby the plaintiff for the
dilance, and for damages, by reason of f aise representations
leged to have been made by the defendants, which induced the

laintiff to purchase.

F. D. Moore, K.ýC., for the plaintiff.
T. Stewart, for the defendants.

BoYD, C. '-. . . The plaintiff is .. badly crippled.
rjth sciatica, yet able, aided by a stiick, to move, about slowly. He
,as a*lvised by a doctor to move from Toronto and find a house
,here lie would be near the water and where he miglit amuse

iniseit in a canoe. Jus physical condition was such that he-
equired in any sucli house the convenient use of a bath-rooma
n'd water-closet. Not being able to go personally, lie ernployed
land agent, whom lie knew, to look out a suitable place, and

àis mian, IProbert, visited Lindsay for that purpose. H1e found
wo houses, Workman 's and Moore's, that answered the local re-
uirement; but, as the owner was temporarily absent from,
foore 's, hie could flQt and did not inspect it. llaving reported
rogress to the plaintiff, lie returned next day with Mrs. Aspden,
Iie wife of the plaintiff, in order to be satisfled as to suitability.
'bey found Mrs. Moore, the owner of the house, at home, and
7ent ail through it, and were satisfied witli it, after conversation
bout bath and sewer with the owner. They visited the other
ouse, whieh had ba.tl-rooma and convenienees installed, and for
biis reason the plaintiff's wif e liked it better; but the price was
igher and it was 'further £rom the river than Moore 's. She

,referred to take the defendant's house because it was closer to
b.e water, snd, from what she was told by Mrs. Moore, she be-
ýeved that the necessary conveniences could be installed there
a connection with the sewer, and that the whole outlay would be,
ýss than the price asked for the Workman house.
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The evidence of the defendants is of a negative cliaraeter;
according to them, no0 questions were asked and 110 conversation
was had about closet or bath-room or sewer, and these strangers
bought the house as it was. One reason why the defendant sold
thec house was that from the condition of the sewer she could flot
have proper conveniences there; so Mrs. Porter reports.

Lt appeared that the owner of the wliole area had put down a
private main sewer vhrough this part of it, draining a row of
three detached bouses by lateral connection to the river. Moore's
house was, of the three, farthest from the water, and Mrm Por-
ter 's nearest to it. The Moores had lîved there nine years, and
knew that the sewcr could not be used for bath purposes. It was,
at the first, poorly and elieaply built of field tiles, and had
become blocked from varions causes, so that it did not diseharge
into the river, nor was, there any through-fiow. About two years
before this sale, Mrs. Porter had called in a plumber, Hunger-
ford, f0 have a 'bath put in hier house: lie tested the place and
-reported, against its being donc, and this resuit was known to all
the neiglibours, including flic defendant. Upon the evidence,
1 find that it was. a well-known fact that the sewer was not and
could flot be sed for batli-room and water-closet purpome. Lt
had become clogged. up, and was nothing more than a long under-
ground liole or tunnel-a subterranean. cul de sac-which was
being gradually filled up to, the ground level, on whicli the sur-
face closets of the three houses were placed.

This was the pliglit of the private " sewer " (so-called) at the
time of the sale, and when the agent and the plaintif 's wife
visited the place. I sc no reason to doubt the account given by
the agent and flic wif e as fo wliat occurred during their visit.
The witnesses were excluded, and sliglit variations occur in
what they recollected, tut the general tenour may be well ae-
cepted. Probert, on their arrivai, told Mrs. Moore that they
wanted a house near the river, one with conveniences or in whichl
ceonveniences could ho put; lie aked. tlic defendant if a sewer
was on the street; she said, '" We have a private sewer, " and lie
-said that would answer the purpose. She said they liad intended
to put in a bath-room themsclves, but they were going to move to
Toronto. She said that tliey liad lots of water: three sources-
pump water, rain (cisteru) water, and water from the town.
He pointed to a little place (eloset), and she said, " That is wliere
'the sewcr is." Tliey then went upstairs, and Mrs. Moore said
that fhey rwere going to put thec batli-room in a emall rooni up-
~stairs; then the agent pointed. out wliat lie said was a better
place in the hall or landing where the «pipes could be botter con-
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nected with the sewer below, and the ownêr agreed with tliat
suggestion, No examination of the sewer was made.

Mrs. Aspden gives some other details of wliat was said. Mra.
Moore sliewed lier where the convenienee was-tlie private sewer
-and said it was in good working order; tliat she liad liad the
inspector in, and lie found everything ail riglit. When the de-
fendant said that the sewer was i good working order, Probert
said, " That would suit us, s0 that ail tlie conveniences could be
put in and no ýbother. " ýShe gives the sanie account of wliat was
said upstairs about the best place to put the batli-room. She
says tliat she would not have taken the bouse if it lacked such
a sewer as was needed for her liusband 's requirements.

The transaction was closed by the husband wlien -tlie report
of tlie agent and lis wife was made known to him; he was tob],
i brief, tliat lie could have tlie conveniences in '.' riglit away," as

there was a good private sewer iu conneetion witli tlie house.

I tliink, on this state of faets, of what was said and wliat was
suggested and wliat was left unsaid by tlie defendant, that tlie
riglit conclusion is, that tlie plaintiff was misled into the belief
that the sewer was sufficient and in order so Vliat a bavli-room
and closet could be put into the house for his use at a littie
furtlier expendîture; there was wilful misrepresentation; and,
asubstantially, tlie misrepresentation was as set forth in the 5th
paragraph of thie statement of elaim, namely, tliat the dwelling-
house was supplied with a sewer drain f ully sufflcient te permit
of a batli-room being placed by the plaintiff in the said residence.

To the knowledge of tlie defendants, this was not the case,

and tlie conduet and words of tlie o'wner, Mra. Moore, led the
agents of the plaintiff to, believe what was contrary to the fact.

The falsity of tlie representation was found out by the plain-
tiff and his wif e, and verified by testing aoon after ýtheir occupa-
tion of the premises in August, and at fixe end of the saine
month tliey complained, and offered the property back, but the.
defendants refused to hear any complaint, and threatened action
upon tlie mortgage; $900 had been paid when the deed waa given,
and a inortgage given back for tlie balance, $900.

No repaire are possible to reinstate the sewer and make it
elfficient to a proper ontlet; for the townu authorities have for-
,bidden it. Tlie only way of drainage is upon the publie street
near-by, and this is contingent on the frontagers agreeing to,
call upon the condil for sudh relief-and it would cost a good

m.
As to the law, 1 may adapt te this case the language of Lord
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,Campbell, L.C.: "Simple reticence does nlot amount to fraud,
liowever it may be used by the moralists. But a single word or a
nod or a wink, or a shake of the head, or a smile, fromi the vendor,
intended to induce the purchaser to believe the existence of a
non-existing faet, which might influence the price or induee the
sale, would he sufficient ground for Equity to refuse specific per-
formance: " Walters v. Morgan (1861), 3 De G., F. & J. 718,
723, 724.

If the -word and the conduet be sueh as to involve an inten-
tion to deceive; if, in other words, the vendor se speaks and acta
with knowledge of the real fact as to mislead the other in regard
to any material circumstances; aud if, under that misapprehen-
sion of fact, indueed by that misrepresentation, the contract
is completed-in sucli case the Court will undo and set aside the
whole transaction if the parties eau be replaced in statu quo.

The question es to damages quoad the defendants, (husband
and wife) was not diseussed, nor rwas evidence given thereon,
thougli interesting questions may be involved ýtherein: sec Travi.,
v. Hales (1903), 6 O.L.R. 574, and Barle v. Kingscote, f[19001
2 C3h. 585.

In the circumistances, the whole transaction should be vacated
-the mortgage cancelled, the deed set aside, and the land vested
again in the defendant, subjeet to a charge for $900 cash Paid.

It is better, ail tbings eonsidered, not to give damages, but
to set oit elaims for occupation rent against these; se that, tipon
payment of $900, the possession is to be given up by the plaintiff;
and, subjeet to what xnay be said, I would fi the lat April as
the date for this payment and delivery of possession.

The plaintiff is also entitled to costs of action.

LÀTÇHs'ORD, J1. FEBRUARY 28TH, 1914.

RE LLOYD.

In.fants-Moneys of, in Han&s of Administrator of Estate of De-
ceased Person-Aplcatîon by Mother for Paymn.nt to her
as Giiardian Appointed by For eign Court -Ref usal-pas
Mai ntenance of Infants-'utw'e Mai ntenance.

-Application by Hattie B. Lloyd, of Norton, -R1]nels t3ounty,
Texas, widow, the guardian of lier four infant children, ageâ
respectively 11, 15, 17, and 19, appointed by the County 'Court



RE LLOYD.

of Runnels County, for an order that the London and Western
Trusts Company, the administrators with the wiil annexed of

the estate of one Robert E. Lloyd, deceaseiI, should pay over
to the applicant, as sucli guardian, ýail moneys ini the hands of
the said company, to whicli such infant chîldren were entitled
under the wîll of Robert E. Lloyd; or for an ailowance for
maintenance.

E. W. Scatcherd, for the applicant.
T. Coleridge, for the Officiai Guardian.
ýC. G. Jarvis, for the London and Western Trusts Company.

LÂTÇHFORD, J.-R-ýlobert E. Lloyd was -an unele of the
infants. Hie was a resident of and domiciled in Ontario and
at the time of lis death, and ail his estate administered by the
trusts coiupany was derived f rom property situate in this Pro-
vince. The amount to whidh the applicant 's children are eni-
titled is about $5,500. The money is invested on mortgage, and
realises, it is said, five and a haîf per cent. per annum.

Mrs. Lloyd deposes that, sixice tlie death of lier liusband,
William Lloyd, in 1904, leaviug property not worth more than
$350, she lias supported lier children by lier own labour. There
were five children, but one died lu May, 1910. The mother
estimates that it eost lier $10 -a montli for ecdl of the five
chuldren up to the time of the deatli nentioned, and a like
amount monthiy since'for ecdl of the four dliildren. SIc thus
builds up a dlaim for past maintenance amounting to $6.4-00.

fier affidavit is unsupported, except by copies of the pro-
eeedings in the iCounty Court of Runnels County connected
witli tlie appointment of the applicant as guardian. For the
effect of such appointment and as to th 'e right of the guardian
to reeeive the moneys of lier wards, I am referred to the stattesiý
of Texas.

In fianrahan v. Hanralian (1890), 19 O.R. 396, Mr, Ju'stice
R.ose, in a eonsidered judgment, in whldli many cases were re-
viewed, heid tliat the duly appointed tutors in tlie Province of
Qucbec of an infant domiciled and residing there-Quebc hav-
ing aiso beeu thc domicile of the infant's father at his deat-
werc entitled to have paid over to them îby the admninistrators
lu Ontario of the fathler's estate moneys conilng to thev iifaiit
from such estate coilected in this Province.

A guardian appointcd under the iaws of Texas las, doubt-
less, the same powers as a tuteur under tIe laws of tIe Proviiev
of Quebee. The materiai filed on thc point la defeetive, but 1
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should allow it to be properly supplexnented if 1 were sal
fied the ceIaim of tlie guardian was muade for the benefit of 1
wards. But it is quite clear that the claim is not for thi
benefit, but for lier own. It exceeds for past maintenancE
by $900-the whole £und in the hands of the trusts conipai
If the fund were transferred to hier upon this application, a
the children afterwards claimed an account, tliey would i
doubtedly bie met by the contention that this Court had reei
nised that she was entitled to their shares for past maintenan
fier good faith is open to question by reason of the exaggerkt
amount of lier claim. The security whieh she is said t< ha
given may, for anything that appears, bie worthless. Il
sureties made no affidavits of justification. In the words
Rekewieh, J., in In re Cliatard's Settiemeut, [ 1899] 1 Ch. 7'
717, "1 ouglit to consider whether wlien the fund is hand
over to the guardian it-will be properly applied for the benm
of the infants, and whether it is not better that it shor
remain here and be paid to thein when they attain their mnaji
ities. "

1 arn asked to direct thc payment over as a matter of rig
to a foreign guardîan of mioncys derived from the estate of
person not doiniciled in the foreigu state, but domieiled hêe
No sueli case is muade as in fianrahan v. HEanrahan. Tehe ordi
ary ruIe and practice of the Court is, that the Court will r
.direct the payment over of the moucys of inýfants uxiless sat
fied that it will be applied for the benefit of the infants. Th(
weifare and interests are the paramount consideration.

In the eircumstances, the order must be refused. Costs
the trusts eompany and Officiai. Guardian out of the fund.

On a proper case made, Ît will, of course, be open to M:
Lloyd to apply for an order for future maintenance.

LiNNox, .FEBnuArtY 28TnI, 19-

HALLMAN v. IIALLMAN.

Marriage-Action for Dectaration of Nuflity-Frad-Tnsani
-Evidence--Cnsent-ecaration of Right or Status
Judicature Act, sec. 16(b)--Speci.l Forum for Relief
Parlîament-Costs.

Action for a deelaration of the annulment of the marria
of Jonathan G. Hailman, the plainti, to Catherine Hailma
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the defendant, represented by the Officiai Guardian as bier
guardian ad litem.

E. P. Clement, K.C., for the plaintiff.
J. R. Meredith, for the Officiai Guardian.

IiENNOX, J.: Exeept that this action also fails upon the
merits, it is not distinguishahie front A. v. B., 23 -O.L.R. 261.
The ground set up for annulling the marriage in that case, too,
was insanity; -and, aithougli Mr. Justice Clute Iound that the
plaintiff was in fact insane at the tiine of the inarriage, he re-
fused to give relief of any kind.

Upon the question of jurisdiction, I arn bound by the judg-
ment in that case and by my own judgments ini Prowd v. Spence
(1913), 10 D.L.R. 215, 4 O.W.N. 998; Malot v. Malot (1913),
4 O.W.N. 1405, 1577; and Longworthy v. MeVîcar (1914), 5
O.W.N. 767. Sc also Leakim v. Lcaýkim (1912), 3 O.W.N.
9@4, and 4 O.W.N. 214.

Mr. Clement urged me, if possible, at lest to inake a declar-
ation that the marriage was invaîdýatcd by the fraud practisaed
upon the plaintiff, iii that the defendant failed to disclose to
the plainiff that she had previously been conflned in a luniatic
asylum in Chicago. 1 regret to say that I arn not able to assiet
the plaintiff in any way.

Counsel for the plaintiff admits that the defendant was uane,
or at ail events in a mental condition to understand and appre-
ciate what she was doing and the duties and obligations she
was undertaking, at the tiine of the marriage. In this resp)ect
this case differs froîn any insanity case which has corne to 111N
notice; aud the dlaim set up is, that the omnission to mientioni
the circumstanees referred to was a frauduhlent concealment
sufficient to avoid the marriage. There is niot, to mny inmid,
sufficient evidence here to avoid îan orinmary commercial coni-
tract. Marriage is a contract in a sense, but it is sornethîig
more; and, leaving out of siglit even the moral and religl(is
obligations whieh it creates, it creates a status front whiehi the
parties cannot voluntarily recede.

But fraud of the most outrai.geons and iniquiitouis ehafracter
dom not prevent the inarriage being absoluitely legal anid binid-
ing, so long es there is aetual conisent: ýMoss v. Moss, [f18971 P.
263; Harrod v. llarrod (1854), 1 K. & J. 4.

It is argued that 1 should not feel bound by EgihcasesS.
I think otherwise; but at ail events, 1 arn1 bownd by the dg

78-5 o.w..
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ment of the Judicial Committee of the Privy Council in 2w
v. Kelly, 3 Knapp 257, ait p. 293, where Ît is declared that ":
marriage shail be held void merely upon proof that it had be
contracted upon false representations, and that but for su
contrivances, consent neyer would have been obtaîned. Unli
the party imposcd upon has been deceived as to the pers(
and thus lias given no0 consent at ail, there is ne de'gree of c
ceptîon whieh will avail te set aside a eontract of ntarria
knowingly made."

Neither ean I make a deelaration of riglit or status und
sec. 16, sub-sec. (b), of the Judicature Act. That section does ii
enlarge or affect the jurisdiction of the Ontario Courts s> f
as the class of subjects which thcy ean deal with is concern<
It dûes not make any radical change in the Rules or practi<
Bunfteil v. Gordon (1890), 20 O.R. 281; and there was
riglit te make a declaration as te a dlaimt whicli niglit or mig
net arise, and which. was not ineidental te any present reli
under a similar provision of the old Aet: ib. The only fortL
for relief is the Senate. And where there is a special fortL
the parties must go te it: Attorney-General v. Cameron (18W~
26 A.R. 103; and Barraclougli v. Brown, [1897] A.C. 615.

Counsel representing the guardian ad litem dees not B
foreosts. Following the course I took in1 other cases, 1 make
order of any kind.

LIME.REAux v. VAUGHAN-BRITTON, J.-FEB. 26.

Trusts and Trustees-Conveyance to Daughter of Land Pi
ohased by Mother-Improvidence-Absence of Independent A~
vice-Dedlaration of Trust--Charge for Adtrances-Land to
Conveyed u<pon Payment of Amo'ant Charged.]-An action
have it declared that two lots of land in the city of Toroi
were the preperty of the plaintiff, and that the defendant w&i
trustee thereof for the plaintiff. The plaintiff was eiglity-f
years of age, and the defendant was lier daugliter. Thé pla
tiff liad agreed te purcliase the lots for $100, and had paid 4
on account, but found it impossible te make further paymer
and the defendant's husband provided $70, which was accepi
by the vendor in fuil; and. the vendor, witli the consent of i
plaintiff, made a conveyance te the defendant. The learr
Judge found that -the plaintiff didnet understaud the tra,
action; th4lt her consent te the conveyanee was improvide3
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that she acted without adviee, and was not a match ini business
inatters for the defendant; that the arrangement had not been
carried out by the defendant, even aecording to lier own version
of it, no provision having been made for the plaintiff's urain-

tenance or lier residenee on the land. Judgment for the plain-
tiff declaring that the defendant holds the lots as trustee for
the plaintiff, subjeet to a charge in favour of the defendant
for the $70 and for amounts paid for taxes and insurance
premiums, with interest. LTpon payment being made, the de-
fendant will execute a conveyanee of the lots to the plaintiff,
free of ail incumbranees created by the defendant. No costs.

S. H. Bradford, K.C., for the plaintiff. J. C. MeRuer, for the

defendant.

WOLFE V. EASTERN RuBB3ER Co. LiMITED-MVIDDLETON,J-
FEB. 26.

C&atract-Arcitect-Prepaatonl of plaits-Risk of Archi-

tect-Evidence of Employment-ActÎom for Remunratjon-Tes-
tinwn. of Discharged Servan),ts-S-uspion.] - Action by an

architeet to recover $2,00 remuneration for the preparation of

plans in connection with a proposed factorY of the defendants.

The learned Judge was 0f opinion, upon the evidence, Vhat the

plaintiff had failed to subs tantiate his daim. All the probabili-

ties surrounding the case supported the evidence of the defend-

ants' general manager. The plaintiff was told by the manager

that he miglit prepare plans, but at bis own rîsk. The aCtual

cost of the preparation of the plans would not lie large, and

there was nothing unreasonable in the supposition that thue

plaintiff, an outsider, anxious to obtain an opportunity of shew-

ing his skill, would risk that mucli for wrhat appeared to be a

favourable opportunity; and ail that followed was quite con-

sistent with this theory. Wlien the plans came, the defendants

had the rîght to employ the plaintiff or to refuse to do so; and,

on the evidence, there neyer was an employment.-The plaintÎ-f

sought to strengthdl his position by calling as witnesseg some ex-

enuployeca of the defendants. The learned judge said that evi-

dence of this elass neyer appealed stronglY to him-he always

viewed the testimolnY Of discharged emploYe6s, espeeiîally when

given with animils, 'with the greateat suspÎion. There was

nothing in this evidence that helped, and a go0d deal that hurt,

the plaintiff's ce-Action dismissed with coets. P. Arnoldi,
K.,C., for the plaintiff. N. W. Rowell, K.4J., for the defendants.
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ARimouR v. TowN op OAKVILLE-MIDDLETON, J.-FEB. 26.

Uomtrat-Worl, and Labour-Coustruction of Sewer Systei
-Iterpretatian of ýConjtra ct-Bon us Cost of Work-Extras.
-The Corporation of the Town of Oakville, the defendauti
desiring to construet a system of sewers, entered into at contrac
with one Lorenzo on thc I Sth April, 1912, which called for thi
construction of the drains and disposai works for a total prie~
of $81,418. Lorenzo had scarcely started on the work when 1
failed, and ahandoned the contraet. A new contract was mad
with the plaintiff in JuIy, 1012, by which the plaintif! undffl
took to do the work at actual cost, plus a salary of $30 a wee
and plus a certain bonus if the cost was kept below a naine
figure. The wnrk.having been completed by the plaintiff, b
sued for the bonus, alleging that the work had been kept withi
the stipulated price, which the defendants denied. The dispul
was as to the proper construction of the contraet. The learne
Judge finds that what the plaintiff undertook was to construw
the entire sewage system as shewn by the Lorenzo contract, Upo
ternis which did not entitie him to a bonus unless the actual mo
of the sewers, ineluding ail allowances for extras with respect 1
thein, came to less than $100,000. The total cost of the work 1
the defendants, it was agreed, was *115,922.08. Pýrom this ma~
ho deducted the cost of the disposai works, $12,190.79, and a1ý
the cost of the laterals, placed by the plaintiff at $10,620,7
Deducting these two sums, the balance would bie $93,l0I.5M
to which must be added three undisputed items, $11,374.74, $2
826.18, -and $224, making a total of $107,526.51. A further d
duction would then have to be made as representing the exce
of the extended work over diinnshcd work-placed by ti
plaintif! at $17,220.36-leaving, according to bis contention, ti
total eost, for the purpose of ascertaining lis riglit to a bonrU
$90,306.15; so that hie would be entitled to 20 per cent. on$,
693.85, or $1,938.77. In making the computations neeessary
bring about this resuit, the plaintiff assumed that the cost of t]
construction of t'he laterals was to be determined by applyi
the schedule price found in the Lorenzo contract. The def en
ants, on'the other liand, contended that this price did n
control, that the eost of the laterals must bc found as a fa(
and that f rom the actual cost of the entire work the amount
be deducted on this head was the actual cost of the later
drains. lu regard to, the extra work, the respective contentiu,
were similar. The learned Judge agrees with the contentio:
of the defendants. Judgmnent directing a referexice to talçe i
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acount on the footing of the learned Judge's findings and
declarations, reserving the costs of the action and reference;
buit, for the purpose of affordîng some criterion hereafter,
the plaintiff and defendants should, name a sum which he ia or
they are willing to give and receive. . In arriving at the arnount
to be deducted, the amount allowed by the engineer as just and
equitable in respect of diminutions, $6,796.23, îs to he regarded
as conclusively determined. The two factors to be deterxnined by
the Master are the actual eost of the laterals and the actual
cost of thi,ý additional work given by the engineer on the basis of
the Lorenzo contract as $10,629.70 and e22,130.22 respectively.
T. N. Phelan, for the plaintiff. M. K. Cowan, K.C., for the de-
fendants.

MEMORANDUM.

Re Barnett v. Montgomery, ante 884. In the last paragraph
of the judgment of BRITTON, J., it is stated that "counsel for the
defendant produced a decision of the learned County Court
Judge at variance with his decision in the present case." It
afterwards appeared that the decision referred to was in a
Division Court plaint in whieh the titie to land did in fact corne
into question.
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INDEX
Th'e names of cases whieh have been reported in the Ontario La.w ReportsK

are followed by a referenee te the volume and page-; the naines of
came to be reported later in the Ontario Law Report, are mre'

ABANDONMENT.
See Mechanics' Liens.

ABATEMENT 0F NUISANCE.
See Nuisance, 3.

ABATEMENT 0F PURCHASE-MONEY.
Sec Vendor and Purchaser, 13.

ABORTIVE SALE.
See Judicial Sale.

ACCIDENT INSURANCE.
See In8uranee, 1.

ACCOUNT:
See Banks and Banking, 1, 2-Company, 2, 3, 5-JuIdgmient, 2-

Mortgage, 1O-Partnership, 2--Pleading, 4-Principal and
Agent 6-Trusts and Trustees, 1.

ACCRETIONS.
See Executors and Administrators, 3.

ACKNOWLEDGMENT.
See Limitation of Actions, 1.

ACQUIESCENCE.
See Building Contraet, 1, 3-EÊxecutors and Administrators, 1-

Fraud and Misrepresentation, 6-Street Railways, 1.

ADEMPTION.
Sec Will, 20, 23.

ADJOURNMENT.
Sec Liquor License Act, 4.

ADMINISTRATION.
See Executors and Administrators, 4.

77--4.WN
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ADMINISTRATION ORDER.
Motion for-Jndertaking as to Shares in Estate-Disniss

Motion--Costs-Executors. Re Davenport, Boyd v. .1
5 O.W.N. 436.-ALCONSMDooE, C.J.K.B. (Chrs.)

ADMINISTRATORS.
See Executors and Administrators.

ADMISSIONS.
See Damages, 3-Mortgage, 9.

ADULTERY.
See llusband and Wife, 1.

ADVERTISEMENT.
See Mortgage, 4.

ADVERTISING.
See Trade Name.

AFFIDAVIT ON PRODUCTION.
See Discovery 4, 5.

AFFIDAVITS.
See Judgment, 2-Liquorý License Act, 1, 5-Mines and 3

erals, 2-Pleadîng, 4, 6-Writ of Summons, 1, 6, 7.

AGENT.
See Broker-Contract, 7, 14-Fraud and Misrepresentatioe

6-lusband and Wife, 4-Liquor License Act, 3-P
cipal and Agent-Ralwýay, 3-Sale of Goods, l-Vei
and Purchaser, 8.

AGREEMENT.
See Contract.

ALIEN LABOUR.
Importation. of Manager of Gompany from United States-A4

Labour Act, R.S.{J. 1906 eh. 97-Similar Law in Fore
United States-' 'Contract Labourera" -Offence aga
Statute-Evidence of Prior Agreement-Motion to Qi
Magistrate 's Conviction-Costs. Rex v. Giamble-R oii
Fruit Co. Limited,, 5 O.W.N. 598.-MiDDLIEroN, J. (Q0

ALIENATION 0F AFFBCTIONS.
See lluaband and Wife, 1.

ALIMONY.
See Hnuaband and Wife, 4-Particulars, 3.
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AMENDMENT.
See Contract, 6, 18-Crminal Law, 1O-Fraud and Miarepre-

sentation, 5-Mortgage, 8--Pleading, 2, 7, 9-Principal and
Agent, 4-Railway, 5-Vendor and Purehaser, 1O--Writ of
Summons, 1, 7.

ANIMALS.
See Railway, 1.

ANNUITY.
Seo Will, 2, 6, 11, 17.

APARTMENT flOUSE.
See Municipal Corporations, 18.

APPEAU.
1. Leave to Appeal to Appellate Division from Order of Judge

in ýChambers-Discovery-ýAfiidavit on Production. St.
Clair v. Stair, 5 O.W.N. 28.-KLLY, J. (Clirs.)

2. Leave to Appeal to Appellate Division from. Order ofJdg
in Chambers-Rule 507-Pleadîng-Validity of Marriage.
Langworth.y v. MecVicar, 5 ýO.W.N. 767.-LENNOX, J. (Chir'.)

3. Leave to Appeal to Appellate Division from 'Order of Judge
in Chambers-Service of Proce.s out of the Jurîsdiction-
Confliet of Authorities. Leonard v. Cushinig, 5 O.W.N. 692.
-MDLETON, J. (Chrs.)

4. ILeave to Appeal to Appeliate Division from Order of Judge
in Chambers Quashing Magistrate 's Convicion-Refusai of
Application. Rex v. Davey, 5 O.W.N. 666.-MDDLsErON, J.
(Chrs.)

5. Leave to Appeal to Appellate Division from Orders of Judge
in Chamubers-Parties - Joinder of Defendants - Alter-
native Claims--Third Parties-Clain for Relief over-
Rules 67, 165. Tilt v. Town of Oakville, Harker v. Towon of
Oakville, 5 O.W.N. 601.-MIDDuLroN, J. (Chrs.)

6. RÎgkt of Appeal to Supreme Court of Canada' from Judgmnieit
of Appellate Divisîon on Appeat from Award unerRi-
way Act, sec. 208 Supreme ýCourt Act, sec. 36-A pproval
o! Security -Undertaking to Apply to Supreme Couirt
under Rule 1.] -Where it is clear that no appeal lies to the
Supreme Court of Canada, it le the duty of the Judge to
whom application is mnade to approve of the seeurity upon
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the proposed appeal, to refuse to do s0: Towénsend v. Nort)
erm Crown Bank, 4 O.W.N. 1245. But, where the right:.
doubtful, the security should be allowed ini order to perm
the appellant to, test lis right to appeal, under Rule 1 (
the ýSupreme Court of Canada, leaving that Court to deciè
whether the appeal Iies.-And semble, that, under sec. 3
ef the Supreme Court Act, an appeal lies to that -Coui
front an order made by a Divisional Court of the Appellal
Division of the Supreme Court of Ontario upon 'appel
from an award of arbitrators under sec. 208 of the R-ailwa
Act, R.S.C. 1906 eh.* 37. Re Ketcheson~ and Canadia
Northern Ontario R.W. Co., 5 O0.W.N. 271, 350.-Honei
J.A. (Clirs.)

Sec Arbitration and Award-Assessment and Taxes, 1, 7, 8-
Banks and Banking, 1-Company, 3, 8, 9, 10--Cointract,
14, 16, 21, 22-Conversion of Chattels-Coets, 3, 5--Hig]
way, 8--Infant, 1, 2-Lease, 2-Master and. Servant, 8, 1
-Mines and Minerais, 1-Negligence, 4, '7-Pleading, 3-
?ractice-Principal and Agent, 1, 4-Railway, 1, 4, 8-R
ceiver-Sale of Goods, 2-Street Railways, 2, 4-Wati
and Watercourses, 4.

APPEARANCE.
Sec Pleading, 4, 6-Wrît of Suxumons, 2, 4, 6.

APPELLATE DIVISION.
Sec Appeal-Assessment and Taxes, 1.

APPROPRIATION 0F DIVIDENDS.
See Exeeutors and Adininistrators, 1.

APPROPRIATION 0F PAYMENTS.
Se Banks and Banking, 2.

ARBITRATION AND AWARD.
Appeal-Valuati-on. Re Irwin and Campbell, 5 O.W.N. 229..

Ap. Div.

See Appeal, 6-Hîghway, lI-andord and Tenant, 3--Mui
cipal Corporations, 9, 10-Raiway, 4, 6, 7.

ARCHITE<JT.
Sec Building Contraet, 1, 2-Contract, 1, 27.

ASSESSMENT AND TAXES.
1. Asseasment for School Purposes of Coxnpaiy's Property

Town-Confirmatioi% by Court of Revîsion-Appeai to C
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tarîo Railway and Municipal Board--Consent Order Allow-
ing Appeal-Subsequent Order Reopening and Dismissing
Appeal-Jurisdiction of Board-Construction ofi Assess-
ment Act and other Statutes--Appeal to Appellate Division
of Supreme Court of Ontario--Leave to Appeal-Extenii
sien of Time. *Re Ontario and Minnesota Power (Jo. andl
Town of Fort Frances, 5 O.W.N. 711.-Arrp. Div.

2. Assessment, for Sehool Purposes of Company's Pr-operty iivil
Township-By-law-Exemptin-Exeception as to -khool
]Rates--Construction of Statutes. *Re Ca)mdian. Niagirara
Power CJo. and Township of Stam.ford, 5 0.W.N. 715.-App.
Div.

3. Assessinent for Sceel Purposes of Company 's Property in
Township-By-law-Exempti>n-Exception as to School
Rates-Construction of Statutes. *Re Electrical Devd(op)-
ment CJo. of Ontario aend. Township of Stamford, 5 O.W.N.
721, 786.-Arr. Div.

4. Assessment for Sceel Purposes of Company 's l>roperty in
Townshp-By-law-Exemption - Exception as te Sceel
Rates-Validation of By-law by Statute-" 0f any Nature
or Kind whatsoever' -' Notwithstanding Anything in aiy
Act Contained to the Contrary' '-Exemption by Meaiis of
Fixed Assessment-Construction of Statutes. *Re nai
Power Co. of Nia gara Pullsa~nd Towitship of Stamford, 5
0.W.N. 718, 786.-App. Div.

5. Exeînptions-Land and Buildings-" Seminary of Leainiiiig"
-Philanthropie, Religions, and Educational Purposes-
Convent and Sehool-Chapel and Almhonse-JlospÎtal.
"Charitable Institution' '-Ssters of Charity-Society in-
corporated by 12 Vict. ch. lOS-Amending Act 24 Vict. ch.
116-Assessment Act, 1904, sec. 5, clauses 3a, 9. Re City of
Ottawa and Grey Nuns, 5 0O.W.N. 380, 29 O.L.R. 568.-
Arr. Div.

6. Exemptions-Land and Buildings of Youing Men's Chri.stian
Association-63 Viet. eh. 140 (0.), secs. 3, 10, il-Coni-
struction-' 'Purposes' -- 'Objeet' '-Bedrooms Rented ta
Members and Meals Supplied-Intra Vires-Ejusdý«e ion-
eris Rule-Occupation of Buildings-Declariitor.y Jadg-
ment-JurisdictÎon of Court-Resort to Statutory Tjrib)ý
unals. Ottawa Young Men's Christiazn Associatioii v. t'ily
of Ottac&, 5 0.W.N. 283, 29 OULR. 574.-Api>, Div.
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7. Exemption-Land and Building& of Young Men's Chiristiai
Association-63 Viet. eh. 140 (0.)-10 Edw. VIL. eh. 1K~
sec. 2-Exception - Supplying Lodgings and Meals t
Visitors, niot Regular Meinbers-Order of Ontario Railwa&
and Municipal Board-Appeal. Re Ottawa Young Men'
-Christian AssocÎation and City of Ottaiwa, 5 O.W.N. 387, 2
0.L.R. 582.-App. Div.

8. International Bridge-Liability to Assessment of Part Lyini
within Ontario-Ilecovery of Taxes Voluntarily'Paid-Au
sessment Act, 1904, secs. 2 (7), 5, 43 (1), 58, 65-" Real P rc
perty' -Jurisdction of Ontario Railway and Municipï
Board-6 Edw. VILl eh. 31, secs. 17(3), 51(2), (3)-DE
claratory Judgmient-Injuntion-Jurisdction of Suprein
Court of Ontario -Action - Discretion - Appeal. Nei
York a'nd Ottawa R.IV. (Co. v. Township of Corntoall,
0.W.N. 304, 29 0.L.R. 522.-BRr'roN, J.

9. Liability to Municipal Income Assessment - Salaries c~
Ceunty Court Judges-British North America Act-Auti
ority of Decided Cases. *'Re (Jounty Court Judges' Incom
Assessment, 5 0.W.N. 657.-LENNOX, J. (Chrs.)

See Revenue--Schools, 3.

ASSIONEE FOR BENEFIT 0F CREDITORS.

Sc Titie to Land, 1.

ASSIGNMENT 0F CHOSE IN ACTION,

See Chose in Action.

ASSIGNMENT 0F MORTGAGE.

See Collateral Securitics-Mortgage, 2.

ASSIGNMENT OF PATENT.

See Patent for Invention.

ASSIGNMENTS AND IPREFERENCES.

1. Àssignment -for General Benefit of Creditor&-Wages-elaims-
Sale and Assîgument of, before General Assignmenit-Rigi
of Assignes to Preferred Claim on Assets of Insolvent-
-Wages Act, 10 Edw. VII. ch. 72-Conveyancing and La
of Property Act, 1 Geo. V. eh. 25, sec. 45-Assignabilityi
-Claims. Porterfilda Y Hodgimn, 5 O.W.N. 162, 29 O.L.]
409.-LEN-NOX, J.
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2. Chattel Mortgage-Money Advanced to Insolvent Firm to
Pay Creditor-Absence of Knowledge of Insolvency-Ac-
tion by Assignee for Benefit of Creditors--Validity of
Chattel Mortgage-Bona Fides--Pîndings of Faet of Trial
Judge. Malur v. Roberts, 5 O.W.N. 603.-LENNox, J.

3. Chattel Morteage Made by Insolvent Debtor to Bank-Un-
just Preference-Assignments Act, 10 Edw. VII. eh. 64, sec.
5-Security for Exîsting Debt flot yet Payable-Intent
to Prefer-Dominant Purpose--Pressure-Threat of Crim-
înal Proeeeding-s-Proceeds of Sales of Mortgaged Good--
Recovery of-Sec. 13 of Act-Action by Assignce for Cre-
ditors and Individual 'Creditor-Preservation and llea.i-
sa.tion of Property by Bank-Compensation-Cost. Miunro
v. Standard Bank of CqŽnada, 5 O.W.N. 508, 30 O.L.R. 12-
MEREDITHI, C.J.C.P.

ATTACilMENT OF DEBTS.
Sec Division Courts, 2.

ATTEMPT.
See Criminal Law, 2.

ATTORNEY-GIENERAL.

Sc Bank and Banking, 3-Crown, 521-Nuîsanee, 4-Water and
Watercourses, 2.

AUCTIONEERS.
Sec Raâlway. 3.

AUDITOR.
Sec Insurance, 2.

AUTHOR.
Sec Contract, 2.

AWARD.
Sec Arbitration and Award.

BAIL.
Sec 4Jrîminal Law, 1

BAILMENT.
Sec IRailway, 3.

BALLOTS.
Sec Municipal Corporations, 14.

BANKRUPTCY AND INSOLVENCY.
Sec Assignments and'Preferences.
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BANKS AND BANKINO.
1. Customer of Bank-Account-Compound Interest-Proceeda

of Security-Costis-4leference-Report - Appeal. Stani-
dard Bank of Canada v. Brodrecht, 5 O.W.N. 142.-Mm-
D)LETN, J.

2. Mortgages of Land to, Bank to Secure Debt of 4Justomer and
Future Advances--Increased Indebtednes-Interest-Ac-
count-Bank Act, R.S.C. 1906 ch. 29, sec. 76, sub-sec. 2
(o) JJnseeured Debt-Appropriation of Paylnents-Mort-
gagee in Possession-Purciasers from Mortgagor - Re-
demption. Tkomgon v. Stîkeman, 5 O.W.N. 555, 30 0.L.R.
123.-App. Div.

3. Winding-up of Bank-Pension Fund-Bank Act, R.S.C.
1906 ch. 29, sec. 18. sub-sec. 2-Inchoate Scheme-Claim
on Assets of BRak-Money Raised by Assessament, of Share-.
holders for "Double Liability''- Fund -Impressaed with
Trust-Charitable Trust-Cy-près Application of Fund-
Jurisdiction of Referce-Order Disallowing Claim-Re-
medy by Action-Parties--Attorney-General. *Re Onetario
Banik Pension Fund, 5 ýO.W.N. 134, 695.-BoY», C.-App-.
Div.

4. 'Winding-up of Bank-Contributorics-Subscribers for Shares
-Action for Rescission of Subscriptions-Fraud and Mis-
representation-Settement of Action-Order Dismissing-
Recitals Assignmcnt of Shares-Completion of Settiement
before Organisation Meeting of Shareholders-Subsequent
Attempt to Allot Shares,-Absence of Notice of Allotment
-Fnding that Subscribers neyer Became Shareholdera.
Rve Farmers Bank of CJanada, Murray's Case, Sproat's Exe-
eut ors' CJase, 5 O.W.N. 272.-MAsmER IN ORDINARY.

Sec Assignments -and Preferences, 3-Choques-Division Courts,
2-Gift.

BASTARD.
Sec Infant, 5.

BAY.
See Water and Watereourses.

BED 0F NAVIGABLE WATERS ACT.
Se Water and Watereourses, 4.

BENEFICIARY.
See Insuranee, 5, 6, 8, 9, 11-Settlement-WiU.
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BENEVOLENT SOCIETY.
See Jnsurance.

BEQUEST.
See WilL.

BETTING.
Sec Criminal Law, 3.

BIAS.

Sc bandiord and Tenant, 3-Municipal Corporations, 14.

BILL 0F LJADING.
See iRailway, 3.

BILLJS 0F EXiCHANGE AND PROMISSORY NOTES.
See Cheques--Contract, 19 Division Courts, 2.

BIJLS 0F SALE.
See Chattel Mortgage.

B'OARD 0F HEALTH.
See Municipal Corporations, 21.

BOARD 0F RAILWAY COMMISSIONERS.

See Street Railways, 1.

BONDS.

Sec Contract, 23-Fraud and Misrepresentation, 4-Insurance,
2-Trusts and Trustees, 5,

BONUS.
Sec Contract, 9, 26-Inlunction-Mortgage, 10--Municipal Cor-

porations, 2, 3.

BOUNDARIES.

Se Crown, 2-Lease, 2-Limitation of Actions, 2-Mines and
Minerals, 1-Title to, Land, 1-Water and Watercourses, 2.

BOUNDARY-LJNE BETWEEN COUJNTIES.

Scee Municipal Corporations, 17.

BRIDGE.
See Asscsmnt and Taxes, 8-Ilighways, 1-Municipal Cor-

porations, 4.

BRITISHl NORTHI AMERICA ACT.
Sec Assessment and Taxes, 9.
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BROKER
1. Employment to Purchase Shares for Customer--Sale of

Agents' own Shares--Non-diselosure to Principal-Stock
Exchange llules-Undisclosed Principal-Evidence. layo-
fair v. Cormack, 5 ýO.W.N. 35.-Ap>p. Div.

2. Purchase of Shares for Customer-Notification by Pot-
Suffciency-Delay in Delivering Shares-Refusal to Pay
-Liability for Price Paid by Broker-Sale by Broker-
Illegalïty-Rules of Stock Exchange-Conversîou-Dani-
ages-Market Price wlien Sold-Commission on Sale-ln-
terest-Set-off. Buchan v. Newelt, 5 O.W.N. 266, 29,O.L.R.
508.-App. Div.

3. Purchase of Shares for Customer on Margin-Failure to De-
liver on Demand and Offer te Pay Balance Due--Iability
of Broker-Enployment of Agent-Purchase, "for your
Account' '-Bouglit Notes-nterest-Comrmission - Value
of Shares at Time of Demand. Croff tv. Mitchell, 5 O.W.N.
481.-Arr. Div.

BUILDINGI GONTRACT.
1. Erection of School Building-Claim for Extras--4Change in

Size of Doors-Fault of Contractor-Delay 'in Conipletion
of Work-Inîtial Delay on Part of Sehool Trustees and
Architect-Acquiesccnce by both Parties--Damages--Ar-
chitect's Certîficate-Interest-Cots. Eidwards' v. Public
School Board of SectÎon Tkree of t he Township of East
Oxford, 5 O.W.N. 537.-MnDDEToN, J.

2. Mistake in Construction of Foundations-Failure in Per-
formance of Conditions of Contract-llcfusal of Architeet
to Certify for Payment of Contractor-Absence of Fraud
or Collusion-Condition Precedent-Extras-Asee of
Written Sanction of Architeet--Coft-Discretion. Voeide-
water v. Mcsrsh, 5 O.W.N. 213.-Arr. Div.

3. Work Taken over by Municipality-Absenee of Justificationl
-Provisions of Contrat-Delay-Claim of Contracter for
Work Done--Forfeiture-Acquiescence ---Quantum Merait.
Beck v. Township of York, 5 O.W.N. 836.-Lxmxox, J.

See Mechanies' Liens.

BUILDINe SCHEME.
See Deed,
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BUILDING TRADES PROTECTION ACT.
See Master and Servant, 11.

BUILDINGS.
Sec Contempt of Court, 2-Landiord and Tenant, 3--Limita-

tion of Actions, 2-Municipal Corporations, 18--Negli-
gence, -3-Party Wall.

BY-LAWS.
See Assessinent and Taxes, 2, 3--Company, 2, 5-Highway, 1,

2, 5-Liquor Lieense Act, -6-Mortgage, »0-Municipal Cor-
porations-Railway, 12-Schools, 2, 3.

CARRIERS.
See Railway.

CASES.
iBuekley v. Wilson, 8 Gr. 566, foflowed.] -See MowozI, 7.

Cartmell's Case, L.R. 9 Ch.-691, followed.-See Coarràuy, 1.

Chapman and City of London, Re, 19 O.R. 33, considered.]-
See Caiumîi 1u LAw, 8.

Hill1 v. Hicks and Thompson, Re, 2à O.R. 390, followed.j-See
DIVISION Coumr, 5.

iljolman v. Knox, 25 -O.L.R. 588, eonsdered.-See LANDLORD

AND TENANT, 1.

Hlyman v. Rose, [1912] A.C. 623, followed.]-See LANDOrtD ANI)

TENANT, 1.

Inglis and City of Toronto, Re, 8 O.L.R. 570, explained and
distînguished.]-See MUNICIPAL CORPORAIn~ONS, 11.

Jones v. Bank of Upper Canada, 12 Gr. 429, followed.]-See
MORTGAGE, 7.

Lloyd and Ancient Order of United Workmen, Re, 5 O.W.N.
5, 29 O.L.R. 312, followed.]-See INBuRtAxcE, 5.

National Malleable Castings Co. v. Smiths' Falla Malleable Cast-
ings Co., 14 O.L.R. 22, 28, distinguishedj.--See ComPA.NY,
1.

Pharmiaceutical Society v. London and Provincial Supply Asse-
ciation Limited, 5 App. Cas. 857, referred to.]-See CRux-
INAL LAw, 8.
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Portman v. Paul, 10 Gr. 458, followed.]-See MoaTUÂQ.Gin, 7.

Regina v. Birmingham and Gloucester R.W. Co., 9 C0. & P. 469,
referred to.j -See CRImiNAL LÂw, 8.

Rex v. Hall, 8 W.L.R. 642, flot followed.]-See CRIMINAL LÂ,-w
1.

Soltau v. De HeId, 2 Sim. N.S. 133, 142, followedj-See Nuis-.
ANcE, 4.

Towmsend v. Northern Crown Bank, 4 O.W.N. 1245, referred to.]
-Sec APrEAu, e.

Watson v. Woolverton, Re, 22 0.11. 586, note, followed.] -Soe
DivisioN CouaTs, 5.

CAVEAT.
See Wrnl, 25.

CERTIORAIRI.
See Infant, 2.

CHARGE ON LAND.
1. Agreement-Duration-Payment of Claim8-Diseharge of

Land-Payment into, Court-Costs. Clark v. Robinet and
Healey, 5 O.W.N. 143.-LENNox, J.

2. Evidence to, Establish Charge-Laches--Statute of Limita-
tîons--Power of Attorney-Will. Brown v. Thomp8on, 5
0O.W.N. 19, 351.-LffNox, J.-APP. Div.

Sec Mortgage-Trusts -and Trustees, 3--Wîll, 2, 8, 13.

CHARITABLE BEQUEST.
Sec WiIl, 1.

CHARITABLE INSTITUTIONS.
Sc;e Assessment and Taxes, 5.

CHARITABLE TRUST.
Sec Banks and Bankîng, 3.

CHATTEL MORTGAGE.
Sale by Mortgagee-Allegations of Improvidenee and Mis-

conduet of Mortgagee--Findîngs of Fact by Trial Judge ini
Favour of Mortgagee-Costs. O'Neil v. Edwards, 5 O.W.N.
348.-MDDLETON, J.

8,M Assigrnnents and Preferences, 2, 3.



INDEX.

CHEQUES.
1. Dishonour - ?-resentment - Delay - Notice - Tîime--Non-

lîability of Endorsers-Bank Act, sec. 86--Clearing-house
-Rules of. *Bank of British North America v. Haslip,
Bank of British North Amer"co v. Elliott, 5 O.W.N. 684.-
MIDnLETON, J.

2. Dishonour - Presentment - Delay - Unreasonableness -
Banks and Banking-Bills of Exchange Act, secs. 101, 121,
126-Liability of Endorser-Protest-Noiee of Protet-
Time for--Clearing-house. *Harris Abattoir Co. Lt'iitd v.
Maybee & Wîlson'and Boyjd, 5 O.W.N. 896.-MIDIDUcMN, J.

CHILDREN'S AID SOCIETY.
See Infant, 2, 4.

CHILDREN'S PROTECTION ACT.
See Infant, 2, 4.

CHOSE IN ACTION.
Assignment of-Debt Due upon Proxnissory Notes--Assign ment

ini Form of ýOrder for Payment of Amount Due--Validity
of-Riglit of Assignee to Recover-Death of Assignor-
Promissory Notes not Endorsed-Delivery up by Assignee
to Maker. *Tyrrell v. Murpky, 5 O.W.N. 581.-APP. Div.

CLEARING-HOUSE.
See Cheques.

CLOSING 0F STREET.
See Highway, 2.

CODICIL.
See Will.

COLLATERAL SECUIRITIES.
Mortgage Given to Company as Collateral Seeurity to Promis

soi-y Notes for Price of Article Sold--Right of Holder of
Notes to, Assignment of Mortgage-Equitable Right-Com-
pany in Course of Wînding-up-Liquidator-,Cost. Re
Canbadiau Gas Power and Launches Limited, Ridge's (JU&im,
5 O.W.N. 43.-KELLY, J.

See Mortgage, 2.
COMMISSION.

See Broker, 2, 3--Company, 2-Contract, 14, 22-Principal and
Agent.

COMMON GAMING IIOUSE.
See Criminal Law, 5.

i
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'COMMUNITY.
Sec Husband and Wife, 3.

COMPANY.
1. Con traet Madle by lndividiwl--Evidence to, Establisk, Agency~

for (Jompan y-F ailure to S'hew Ratification-Anthori1 , o~f
Director-Absence of Holding out-Apparent Authost-
Liability of Indîvidual-Novato.1 -In an action to make
the defendant company liable for the purchase-money of a
lot of land and a business sold by the plaintiff to the de-
fendant F., upon the ground of F.Es agency for the com-
pany :-Held, upon the evidence, that F. had flot bouglit the
property with the authority of the company, and that they
had flot adopted or ratifitd the purchase.-The purchase,
however, was made by F. upon the autliority of one of the
directors of the company :-Held, that the plaintiff was flot
entitled to assume that F. was clothed with the authority of
the company: there was no holding out, and no0 room for the
application of the principle relating to apparent authority,
for the plaintiff's contract was with P., and the plaintiff
had failed to establish F.'s agency in faet.-F. reinained
hiable upon the agreement; he could be relieved only by
something amounting to a novation, whicli was not estab-
lished.-National Malleable Castings CJo. V. ,Snmths' Falls
Mailteabe Castings CJo., 14 O.L.R. 22, 28, distinguished.-
Cartmelt's Case, L.R. !9 ýCh. 691, followed. Bird v. Hussey-
Ferrier Meat iJo., 5 O.'W.N. 60.-MIDDLETON, J.

2. Director-Managing Director-Transactions with - Clainis
and Cross-claims--Account - Mortgage - Indebtedness of
Managing Director to Company-Credits Given in Books of
Company at Instance of Managing Director-Comnisioei
-By-laws of Company-Salary-Transfer of Assets-
Powers of Board of Directors-Delegaton to Committee-
Moneys Owing by Allottees of Land-Cancellation of Trans-
fers-Interest-Statute of' Limitations - Trustee - Trust
Property-Recovery of-Sales of Land-CJommission on-
Compensation for Endorsing Commercial IPaper-Diree..
tors' Fees--Special, Services-Pariculars. Saskatch&ewan
Land an4 Homestead CJo. v. Moore, 5 O.W.N. 183.-KEuLY,
J.

3. Diversion of Assets-Aecount-Referenee--Report- Find-
ings of Master-Debits and CÛredits-Agreement-Quantum
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Meruit-Appeal-Costs. Richards v. Lambert, 5 O.W.N.
388.-App. Div.

4. Mortgage Made hy Mining Company to Proinoters and
Owners of Stock-Action by ýCreditor f0 Set aside-Ad-
vances Made by Promoters-Judgment in Separaf e Action
for Enforcement of Mortgage--Absence of Fraud-Assen,(,it
of ail Shareliolders-Intra Vires Transaction-Applicat ion
for Winding-up of Company. ,North<rn~ Elettrie and. Maniua-
facturing Co, Limited v. (Jordova Mines LÎmited, 5 O.W.N.
156.-MIDDLirrON, J.

~Partly Prepaid Sharcs - Representatîon - Profits - By-
law - Account - " Expense Fund " - " Reserve Fund' '-

"Entire Profits of the 'Company' '-Dividends--Book-keep-
ing Methods. Leslie v. Canedian Bîrkbeck CJo., 5 O.W.N.
558.-Afp. Div.

6. Trading Company-Powers Given by Charter-Declared and
Incidentai Purposcs of Company-Statutory Powers--
Companies Act, iR.S.,O. 1897 ch. 191, secs. 9, 10 (b), 15, 25,
46, 47, 49, 102-Interpretatîon Atf, R.S.O. 1897 eh. 1, sec.
8 (25) -Guaranty-Uifra Vires-Raf ification-Estoppel.
Union Bank of Canada v. A. MeKillop & Sans Limited, 5
O.W.N. 493, 30 «.RJ. 87.-App. Div.

7. Transfer of Paid-up Share - Refusai of Directors to Allow
-Ontario (Jompanies Act, sec. 54(2)-Resolution of Dirc.
fors-Ultra Vires-Regulat ion- Prohibit ion - Mandamus.
*Re Belleville Driving and Athletie Association Limited, 5
-O.W.N. 520.-LENNOX, J. (Chrs.)

8. Winding-up-Claim on Assets-Assignments - Evidence-
Fixxding of Referce-Nofice of Adjudication - Appeal. Re
Standa&rd Cobalt Mines Limited, 5 O.W.N. 144, 351.-FAL-
CONBRIDGE, C.J.K.B.-App. Div.

9. Winding-up-Contributory - Su.bscription for Shares -

Aliotment-Payment by Assignment of Patent for Inven-
tion-Books of <Jompany-Estoppel-Finding of Fact by
Referee--Appeal. Re Stewart Howe and Meek Limitedl,

>Meek's Case, 5 O.W.N. 245.-A>. Div.

10. Winding-up - Contributory - Subseription for Share8-
Failure to Prove Fraud or Mierepresenation-Approbation
of Contract-Eleet ion -Piînding of Master-Finding of
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Judge on1 Appeal-Further Appeal-Costs-Motîon to Vf
cate Windîig-up Order. Re Nationul Husker Co., 'Wortýî
ington's Caise, 5 O.W.N. 375.-Arp. Div.

11. Winding..up - Petition mider Dominion Act, by Cjredito
Unwilling to Aeeept Compromise of Claim-Right of Peti
tio>ning ýCreditor-Dacretion of -Court. Re Tudhope Moto
Go., à O.W.N. 865.-MiDDLEToN, J. (Cira.>

See Banks and Bankîng--Collateral Securities-Contraet, 4, 2
-Discovery, 3--Executors and Administrators, 1, 3-
Fraud and Misrepresentation, 3-Principal and A-gent, 1-
Writ of Suminons, 1.

COMPENSATION.
See Crown, 1-Damages, 2, 3--Executors and'Adinnstrators,:

-Fraud and Misrepresentation, 12-Municipal Corpora
tiens, 10-Railway, 4, 6, 7, 8.

CONCESSION.
See Contract, 8.

CONDITIONAL APPEARANCE.
See Writ of Summons, 2, 4.

CONDITIONAL SALE.
Sec Motor Vehicles Act, 2-Sale of Goods.

CONSENT JUDGMENT.
See Husband and Wif e, 4-Municipal Corporations, 16.

CONSORTIUM.
See Ilusband and Wife, 1.

CONSPIRACY.
See Fraud and Misrepresentation, 11.

CONSTITUTIONAL LAW.
See Assesment and Taxes, 9-Patent for Invention.

ýCONrPEMPT OF COURT.
1. Disobedience of Injunction Order-Motion to Conuit-Ac

journment for Personal Service of Order. Toronto Deve
opmenits Limited v. Kennedy, 5 O.W.N. 470.--LENox, J.

2. Disobedience of Judgment-Injunction-Manner of Ereotin
Buildlings--Structural Alterations - Building Restrietior
-Pans--ndertaking--Costo. Holden v. Ry<in, 5 O.W.ý
890.-App. Div.
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CONTRACT.
1. Architect - Preparation of Plans--Risk of Architet-Evi-

dence of Employment-Action for Remuneration-Testi-
mony of Discharged Servants-Suspicion. 'Wolf e v. Eastern
BubberGo. Limited, 5,O.W.N. 979.-MiDimoN, .J.

2. Author-Preparation of Biography-Access to and Use of
Private Documents-Express or Jmplied Agreement as to

-Use to be Made of Doeuments-Breach-Injunction-De-
livery up of Copies and Extracts--Jurisdiction. Lindsey
v. Le Sueur, 5 O.W.N. 407, 29 O.L.R.- 648.-App. Div.

3. Breaeh - Delay - Damages - Counterclaim - Interest -

Costs-Third Parties. David Dick & Sous IÂmited v.
Standard Underground Gable Co., 5 O.W.N. 82, 889.-

MIDDLETON, J.-App. Div.

4. Company-shares -Settiement of Former Action -Specific

Performnance - Nominal Damages -Costa. Tinis1c!y v.
Schacht Motor Car Co. of Canada, 5 O.W.N. 547.-MIDDLE-
TON, J.

5. Conveyance of Equity of Redemption to Mortgagee--Optiou
of Repurchase-Construetion of Wrîtten Document-Mort-
gage or Sale with Right to Repurchase-Evidence--Option
to be Exercised within Fixed Period-Privilege-Striet
Complianee with-Failure of Action for Redexuption.
Roscoe v. McCanneU, 5 O.W.N. 172.-App. Div.

6. Dispute as to Terms--Confliet of EvideneCounterclai for
Breach -Findings of Trial Judge -Appeal -Written

Agreement'- Alterations - Oral Assent to-Statute of
Frauds-Amendment. Canadîan, Lakce Transportation Co.
v. Browne, 5 O.W.N. 376.-Ai'p Div.

7. Exclusive Agency for'Sale of Goods for Definite Period-
iBreach of Agreement-Damages-Net Profits-Referenee.
Rogers v. Natioal4 Portland Cernent Go., 5 O.W.N. 349.-
LENNox, J.

8. Exhibition "Concession" - Exclusion of Right to Seli
"Ice-cream <Jones"-Sale of Fruit Tees ini Cones-Sale
Stopped by Manager of Exhibition-Clause in Agreement
Making Manager Sole Judge of Conduet of Concesioniaire
and of Facts and Interpreter of Contract-Manager Aeting
in Good Faith and Reasonably-Domestic Forum-Aetion

7"- O.W.N.
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for Damages-Dismssal Hlopkins v. Canadian, National
Exhibition Association, 5 O.W.N. 6

39.-JATHrORD, J

9. Manufacture and Sale of Lumber-Quantity and Price--
Extra Payment or I3onus-Counterlaim-Trespass--Pay-
ments-Set-off-Fîndings of Fact of Trial Judge. Orton
v. Highland Luimber ('o., 5 O.W.N. 438.--LENNox, J.

10. Manufacture and Sale of Lumber-Refusai to Aeeept-De-
fects-Evidence--ime of Delivery-Damages-Reslale of
Luxuber by Vendors-Mode of Selling-Reference. Owen
Sound Lumvber Go. v. fSeaman Kent Co. Limited, 5 O.W.Nr
861.-FALCONBlun«E, C.J.K.B.

Il. Mining Agreement-Right of Entry-Agreement nlot lEx-
ecuted by ail the Joint Owners-Rescission of Agreement
-Finding of Fact-nterim Injunetion-Damages by Rea-
son of-Connterclaim--Reference--Costs. United Nickel
Copper Go. v. Dominion Nickel Gopper Co., 5 O.W.N. 301.
-App. Div.

12. Parent and Child-Oral Agreement to Convey Land-Acer.
tainment of Terins by iReference to Document ýSigned by
Parties -Action for Specifie Performance -Statute o'f
Frauds--Part Performanee-Conduct of Parties--Enforce-
ment of Agreement by Son after Deatli of Father. *Witlson
v. Cameron, 5,O.W.N. 234, 787.-MIDLErON, J.-App. Div.

13. Penalty-Breaeh-Damages--Mortgage Claim-Set-off-In-
terest-Costs. McLeod v. Rorey, 5 O.W.N. 784.-M.coN.
BRIDGE, CJKB

14. Principal and Agent-Agent 's Commission-B reach of Con-
tract-Damages-Report of Referee-Appeal-Judgment-
Cost8. Qibson v. Carter, 5 O0.W.N. 145.-App. Div.

15. Purchase of Stoek of Goods--Faiiure of Purchaser to ?ay-
I)aiages-Loss on Resale. Hutckinson Go. v. McGowan, 5
,O.W.N. 27.-LENNox, J.

16. Sale and Delivery of Hay-Breach of Contrat-Daxnages-
Reduetion by Payment-Appeal-Costs-Counterclaim-
Scale of Costs. 'Gordon v. Gowling, 5 O.W.N. 269.-App.
Div.

17. Sale of Animal-Failure to Furnish Pedigree--Dimlini shed
Value-Damages--Cost. *Sence v. Squire, 5 O.W.N.
56G.-A-Pp. Div.
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18. Sale of Engin e-Fitness for Specifie Purpose-Promssory
Notes Given for Priee-Aetion for Return-Payment of
one Note under iProtest, when Action Brought on-Denial
of Recovery-Rescission of Contract-Damages f or Breacli
of Warranty--Failure to Return Engine-Waiver-Inno-
cent Misrepresentation by Vendor 's Agent-Evidenee -

Fraud - Amendment - Findings of Jury-Answers to
Questions-New Trial. *Caldwell v. (Jockshutt Plow CJo., 5
O.W.N. 589.-Arn'. Div.

19. Sale of Goods-Misrepresentations - Agreement to Assign
Lease--Breaeh-Waiver-Bill of Exehange-Action on-
Defence. Bates v. iÀttle, 5 O.W.N. 180.-Arn'. Div.

20. Sale of Timhr-llnjlateral Agreement-Consideration-
Construction - Conditions Precedent-Removal of Tîmber
and'Payment of Price-Subsequent Sale o! sanie Timber-
Notice-Action for Trover-Conversion - Third Party -

Costs. McGregor v. Whalen, 5 O.W.N. 680.-3RITTON, J.

21. Sale of Timber Limits-Executed Contract-Misrepresenta-
tions not Amounting to Fraud-Breach o! Warranty-
Judgment in Former Action between the saine Parties-
IRes Jýudieata-Estoppel - Evidence - Credibility o! Wît-
nesses-Aeceptance of Testimony of those wlio Remeniber
against those who do not-Findngs of Trial Judge-Ap-
peal. Vaughan-Rhys v. Clarry, 5 O.W.N. 929.-Arn'. Div.

22. Shipinent of Goods for Sale-Account Sale - Charge for
"Commission and Guarantee ' -' Guaranteed Advance"

Evidence-Appeal-Costs. Kelly v. Stevenson, 5 O.W.N.
10.-App. Div.

23. Subseription for Bonds of Railway Company-Undertaking
to Construet Branch Line-Signature to Agreement-Li..
ability o! Company-Personal Liability of President-
Money Paid on Faîth o! Undertaking-Breaeh-amages
-Method of Assessient-Failure of Consideratîon-Ab-
sence of Evidence as to Los&-Difficulty of Assessient-
Reference. Wood v. Grand Valley B.W. CJo., 5 O.W.N. 475,
30,O.L.R. 44.-An'. Div.

24. Supply of Goods for Railway Construetion-Action for Price
-Guaranty-Defence o! Sureties--Variaton in Ternis of
Contract -Evidence -Term of Credit-Expiry before
Action Brought-Counterlaim. Allen v. Grand Valley
R.W. CJo., 5 O.W.N. 197, 239..-App. Div.
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25. Transfer of Money and Seeurity to Relative - Pro-
mise of Relative to Leave by Will to Infant Chidren of
Transferor-Death of Relative Intestate-Action by Chil-
dren against Executor-Corroboration - Enforeemenit of
Contract-Interest-Costs-Payment of Infants' LMoney
into Court. McArthur v. McLean, 5 O.W.N. 447.-BuRI-
TON, J.

26. Work andi Labour-Construction of SeWer System-Inter-
pretation of Contract-Bonus-Cost of Work-Extras.
Armo'ur v. Town of Oakville, 5 O.W.N. 980.-MiDiLEToN-,, J.

27. Work and Labour - Extras - Evidence - Specifleations -

Knowledge of-Sums Due under Contract-Payment--con.
dition Precdent - Architeet's Certifleate -Prematu re Ac-
tion-Costs. Italian Mosaic and Marble Co. v. Vokes, 5 0.
-W.N. 15.-KELLY, J.

See Building Contrat-Charge on Land, 1-Company----Costs,
l-Covenant-Crown, 2-Damages, 3-Division Courts, 1
-Executors and Administrators, 1-Fraud and Misrepre.
sentation-Highway, 1, 10-llusband and Wife, 3, 5-Limi.
tation of Actions, 1-Master and Servant, 1, 2-Mortgage, 3
8, 10--Muncipal Corporations, 1, 7-Negligence, 5-Partie-
ulars, 4, 5- Parties, 3-Partnership-Pleading, 9-Prinei.
pal and Agent-Railway, 2-Registry Laws--Sale of Goods
-Solicitur-Street Railways, 1-Vendor and 'Purchaser-.
Writ of Summons, 2, 3, 5.

CONTRIBUTION.
See Parties, 5.

CONTRIBUTORIES.
See Banks and Banldng, 4-Company, 9, 10.

CONTRIBUTORY NEGLIGEN<JE.
See Fatal Accidents Act, 2-lighway, 7-Master and Servant,

6, 8, 9, 10-Negligence, 5-Street iRailways, 2, 5.

CONVERSION.
See Broker,' 2-Contract, 20-Railway, 3-Will, 8, 20, 23,

CONVERSION 0F CHATTELS.
Return or iPayment of Value - Reference - GJosts -Appeal.

Jewet v. Doran, 5 O.W.N. 303.-Arp. Div.

CONVICTION.
See Allen Labour--»Criminal. Law-Liquor License Act-ýMmxj..

cipal Cor'porations, 17.
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CORROBORATION.
Seo Contract, 25-Executors and Admninistrators, 1-Husband

and Wife, 5-Limitation of Actions, 1.

COSTS.
L. Scale of-Action Brought in County Court-Award of Divi-

sion Court Costs,;-Action within Competency of Division
,Court-Solicitor-Breach of Contract. Burke v. Shaver, 5
O.W.N. 85, 29 -O.L.R. 365.-App. Div.

2. Scale of-Action Brought in lligh Court - Jurisdiction of
County Court-Amount Awarded by Judgment-Amount
ýClaimed-Set-off-Rule'649. Everly v. Dunktey, 5 O.W.N.
65.-LATCHORD, J. (Chrs.)

3. Seeurity for Costs-Habeas Corpus Proceeding-Custody of
Infant - Applicant out of the Jurîsdiction - Motion for
Security Made after Refusai of Application and Appeal
Launcyhed by Applicant-Security Limited to Future Costs
-Dscretion-Amount of Security. Re Kenna, 5 0.W.N. 40.
-MAGEE, J.A. (Chrs.)

4. Seeurity for Costs-Lihel and Slander Act, 9 Edw. VII. eh.
40, sec. 19 -lule 373 (g) -Words, Imputing Unchastity-
Defence - Plaintiff not Possessed of Property to Answer
Coets. Cook v. Cook, 5 O.W.N. 52. - CAmERON, OFFICIAI.
REFEREE. (Chrs.)

5. Taxation-Rules of 1913 New Tari&-Frane of Bill-Es-
toppel-Appeal-Witness Fees-- Surveyors - Quantum of
Allowance-Conflict between Rules and Statute. Jolicour
v. Town of Cornwall, 5 0.W.N. 5 9 7.-Mii>DLET0N, J. (Clirs.)

See Administration Order-Alien Labour - Assigninents and
Preferences, 3-Banks and Banking, I-Bulding Contraet,
1, 2-Charge on Land, 1-Cbattel Mortgage-~Colateral
Securiies-Company, 3, 10O-Contempt of Court, 2 -_Con-.
tract, 3, 4, 11, 113, 14, 16, 17, 20, 22, 25, 2 7 -Conversion of
iChattels Damages, 2, 3 -Devolution of Estates Act-Dis.
covery, 5-Dvision Courts, 1, 3, 6-Executors and Adminjs-
trators, 1, 4-Fraternal Soiety-Fraud and Misrepresenta-
bion, 6-lighway, 4, 1l-Husband and Wife, 2, 5-Jnsuilr-
ance, 7, 10-Land Tities Act, 2--Landlord and Tenant, 1-
Lease, 1-Marriage-Master and Servant, 8 -Mortgage, 4,6, 9, lý-'Motor Vehicles Act, 1-Municipal Corporations 6,7, 16--Nusance, 1, 3, 4 -Particulars 3, 8 -Pleading, 4, 6-
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Praeticûe - Principal and Agent, 4, 5 - Railway, 4, 5-
Sehools, 3 - Solicitor - Street Railways, 4 -Trespass to

Land, 1, 2-Veudor and Purchaser, 1, 2, 5, 9, 10, 12, 14, 18,
23--Venue, 2-Warranty-Water and Watercourses, 2, 4-
Will, 13, 14-Writ of Summons, 1.

COUNTERCLAIM.
See Contract, 3, 6, 9, 11, 16, 24-Crown, 2-Fraud and Misrepre.

sentation, il Nuisance, 2-Parties, 3 - Partnership, 1 -
Pleading, 2-Trespass to Land, 2-Vendor and Purehaser,
5.

iCOUNTY COURT JUDGE.
Sec Assessment and Taxes, 9-Munieipal Corporations, 13, 14.

COUNTY COURTS.,
Sc Cests, 1, 2-Damages, 3-Venue, 1.

COURT 0F REVISION,
Sec Assessment and Taxes, 1.

COURTS.
Sec Appeal-Costs-Dvisiofl Courts.

,COVENANT.
Restraint of Tradeý-Agreement .hetween Master and Servant-

{Jonsideration-Servant Employed in Soliciting Orders for
,Master 's Goods -Undertaking flot to Engage in Similar
Business within Limited Territory for Defined Period after
Termination of Employment-Reasonablness-Validty-
Breach-Inunction. Skcaeas v. Ilampton, 5 O.W.N. 919.-
1BRITTON, J.

Sec Landiord and Tenant, 1, 2-Lease, 1-Mortgage, 1, 8, 9-
Venador and Purehaser, 13.

,CRIMINAL LAW.
1. Application for Bail before Committal for Trîal-Jurisdietion

of Judge of Supreme Court of Ontario-Criminal Code, sc
698-Renwdy of Acused-Writ of Habeas Corpus-Il b-
eas Corpus Act, 9 Edw. VIL. ch. 51, sec. 7-Admssion to
Bail on Return-Amaunt of Bail - Vagraney.] - Under
the CrirninalCode, a Judge of the Supreme Court of On-
tario lias no jurisdiction to grant bail until the aeeuscd bas
been committed for trial: sc sec. 698. But, under the On-
tario flabeas Corpus Act, 9 Edw. VIL. eh. 51, tee. 7, uponi
the returu of 4 writ, the Court may "determine touehing
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the discharging, bailing, or remanding the person. ' -Rex
v. Hall, 8 W.L.R. 64:2, not followed.-The aecused wvere
arrested and committed' for trial upon a charge of fraud;
and upon this charge were admitted to bail. An informa-
tion charging them with vagrancy wus then laid, and, upon
this charge they were several tiines remanded, no evidence
being taken before the magistrate; and the magistrate re-
fused to grant bail, exeept in a prohibitive amount. Upon
an application for bail upon the vagrancy charge, a Judge
of the Supreine Court ordered that a writ of heabeas corpits
should issue, with a view to admitting the accused to bail
upon its return. Rex v. Iinent and Fuir, 5 O.W.N. 141.-
MIDDLETON, J. (Clirs.)

Attempt by False Prctences to Procure Girl for Immoral
Purpose-CriminaI Offene-Criminal Code, secs. 216, 571
-Conviction-Evidence. Rex v. Wing, 5 O.W.N. 295, 29
O.L.R. 553.-App. Div.

Betting and Pool-selling-Criminal Code, sec. 235-,Jurisdic-
tion of Police MlNagistrate-Summary Trial without Consent
of Accused-Crminal Code, secs. 773, 778 (2) --"Absolute "
-Stated Case-New Trial. *R(x v. 5Ilicl O.W.N.
9,36.-App. Div.

Indeterminate Sentence-Industrial Farm-M%,uneipal Act,
1903, sec. 549a -Prisoner Con-fined ini Central Prison -

Hlabeas Co>rpus-Discharg0,. Rex v. Gray, 5 O.W.N. 102,-
MIDDLETON, J. (Chrs.)

Keeping Common Gaming Ilouse-Magistrate 's Conviction
-Suinary Jurisdiction-Criminal Code, sec. 228, 773(f),
774, 781-Amnending Act, 1909-Evidence to Shew Offene
-Code, sec. 226-Failure to S.hew Keeping of Bank or Gain
to Aecused-Presumption-Secs. 985, 986-Warrant-Wil.
fui Obstruction. Rex v. Juing Lee, 5 O.W.N. 80.-Mn,,uEs
TON, J. (Chrs.)

Lottcry Scheme-Criminal Code, sec. 236-Acquittai of Ae-
eu"e - Prosecution -Conducted by Crown Attorniey -,
Status of Informant Bound over to Prosecutý-.Right
to Apply to Trial Judgc to Reserve Ca-se - Riglit to
Move for Leave to Appeal to Court of Appeal-Criminal
Code, secs. 871, 872, 944, 1014, 1015-'Crown Attorneys Act,
9 Edw. VII. eh. 55, sec. 8, cis. <b) and (c)-"Prosecutor"
"Private Prosecutor. " *Rex v. Fraser, 5 O.W.N. 938.-App.

Div.
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7. Magistrate 's Conviction - Motion to Quash - Evidence -

Magistrate 'sý Return-Conclusiveness--Supplemental State-
,ment-Inadniissibility-Judicaiture Act, 3 & 4 Geo. V. eh.
19, sec. 63. Rexr v. Davey, 5 O.W.N. 464, 666.-LENNox, J.
('Chrs.)-MIDLETON, J. (Chrs.)

8. Nuisance MIotion for Leave to, Pref er an Indictment against
a Municipal Corporation-ApplicatÎin to Judge at Assizes-
Jurisdiction of Magistrate-Preliminary Inquiry bsence
o>f Objection to-Provsions of ('rirninal Code.-An appli-
cation made to the Judge presiding at a sittings for the trial
of eriminal causes for leave to prefer an indictment for a
nuisance against a city corporation, there having been m'O pre-
vious inquiry by a magistrate, was refused..-Since the en-
actment of sec. 2 (13) of the Criminal 'Code, RS.C. 1906
ch. 146, there is no reason why a corporation inay not be
duly summoned to and appear at a preliminary investiga-
tion of a eriminal charge against it taken under the pro-
visions of the Criminal Code.-Pie Chapman and C'ity of
London, 19 O.R. 33, considered; and Regina v. Birmingh&am
and Gloucester RJW. Co., 9 C. & P. 469, and Pharmaceuticai
Society v. London and Proiial Supply Association Lira-
ited, 5 App. Cas. 857, referred to. R1e &khofield and (ity
of Toronto, 5 O.W.N. 109.-EURDITH, C.J.C.P.

9. Offence against Inland Revenue Aet, sec, 372-Selling Wood
Alcohol without "Poison" Label-Act of Servant-onvic-
tion of Master-Mens Rea - Exceptions to General Rule.
*Rex v. Russill, 5 O.W.N. 86, 29 O.L.R. 367.-App. Div.

10. Receiving Stolen Ooeodq-Magistrate's Conviction-Applica-
tion of sec. 781 of Criminal Code-Secs. 401, 705-770, 771,
1035-Amendment of Conviction-Striking out Fine. Rex
V. FriZell, 5 O.W.N1. 801.-lýIDDLETON, J. (Chrs.)

See Alien Labour - Jiiquor License Act - Municipal Corpora-
tions, 17.

CR0 WN.
1. Expropriation of Land-Warrant for Possession-Expropria-

tion Act, R.S.C. 1906 eh. 143, sec. 21-Leasehold. Interet-
Acquisition of Reversion by Crown - Receipt of Rent-
Waiver-Estoppel-Discretiofl - Ternis-Compenffation -

Secs. 8(2), (à), 22, 26, 28 of Act. 'Re Minister of Pubic,
Works and Billinghurst, 5 0.W.N. 49.-loDoiNs, J.A.
(Chra.)
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2. Grant of Island ini Navigable River-Construction of Patent-
Description-Absence of Ambigity-Referenee to Plan-
Evidence to ldentify Suhjct-mnatter of Grant-"-ýChannel"
--2'Side of the ýChannel' '- Windings" -Boundaries -
Bearinigs ilRelation to Mainland-Bed of Navigable Waters
Act, 1 Geo. V. eh. 6 (O.)-Claim for Possession and Mesne
Proflt.s--Cou.nterclaim-Speiîfic Performanice of Contracta

-Dismissal, without Prejudice to Subsequent Action -
Owncrghip of Shore -Practice of Department of Crown
Lands--License of Occupation Granted by Crown-Claiin
for Cancellation 1"leading - Partîes-Aittorney..General.
Absence of Proof of Fraud. Bartlct v. Delaney, 5 O.W.N.
200, 29 OULR. 426.-App. Div.

Sec Water and Watercouirscs, 2, 4.

-CROWN ATTOIRNEY.
Sec Criminal Law, 6.

CUSTODY OF INFANTS.
Sc Infant.

DAMAGES.
1. Fraud and Misrepresentation-Resission of Sale of Farm-

Damages Suffercd by I>urchasr-Shortage in Acreage and
in Fruit Trees-Loss of Incoine from Investmcent-Renotc.
ness of Damage-Improvements to Property-Loss in Oper-
ating-Expenses of Moving-Expenses of Searcing Titie
-Occupation Rcnt-Quantum. Stocks v. Boulter, 5 O.W.
N. 129, 8 63.-IDDLEToN, J.-App. Div.'

2. Injury to Adjoining Land by Excavation - Deprivation of
Lateral Support-Gre-at Expense of Restoration-Danages
in Lieu of Mandatory Injunction - Full Compensation -
,Costs. Ramsay v. Barnes, 5 O.W.N. 3 2 2.- ÏNhDDZToN, J.

3. Railway-Injury to Property by B]a.tng-Agreement as to
Compensation-Admission of Liability at Trîal-Quanltuim
of Damages-Jtem for l}isturbancc by Pear of Injury-
Costs-Coiintl Court Seale--Certificate to Prevent Set-off.
Lc&veck v. Campbellfard Lake Onta&rio and Western R.W.
Co., 5 O.W.N. 9 2 5 .- ALcoNBRiDGE, C.J.K.B.

Sec Broker, 2--Building Contract, 1-Contract, 3, 4, 7, 10, il,
13, 14, 15, 16, 17, 18, 23-Divgion Courts, 1-Dower-Fa tal
Accidents Act-Fraud and Misrepresentation-Iuighway,
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3, 4, 7, 9-lusband and Wife, 1-Landiord and Tenant, 2-
Lease, 1-Libel, 2-Malicious Prosecution, 1-Master and
Servant-Morgage. 4, 10-MAunicipal Corporations, 1, 4, 6,
7, 9-Nuisance, 2, 3, 4-1>articulars, 2, 4, S-Partes, 4-
Party Wall Railway- Sale of Goods, 2 -Street Railways,
3-Trespass to Land, 1, 2-Vendor and Purchaser, 5, 7, 13,
14-Warranty-Water and Watercourses, 2, 4-Way.

DEATH.
See Fatal Accidents Act-Insuranee - Master and Servant-

Negligence, 1, 2, 3--Particulars, 1, 2-Partncrship, 2-Rail.
way, 9, 10-Street Railways, 2-Tifle to Land, 2.

DE CEIT.
See Fraud and 'Misrepresentation.

DECLARATORY JUDGMENT.
Sec Assessment and Taxes, 8-Marriage-Partnership, 2-Prin-

cipal and Agent, 4.

DEDICATION.
See Deed-Ilighway, 10.

DEED.
Construction-Building Scheme-jonvcyance of Land in Sum-

mer Resort Park-" Access to Streets, Avenues, Terraces,
and Commons' -Meaning of "Commus" - Unenclosed
Sipaces on Plan-Right of Grantees--Dedication-Parcels
of Land Set apart for Recreation Grounds-Easement-
Implied Obligation- Co-operative Undertaking -Estoppel

-Registry Act. *RIe Loriie Park, 5 O.W.N. 626.-MîýIDDLE-
TON, J.

See Trusts and Trustees, 2, 3.

DEFAMATION.
Sec Libel.

DEFECTIVE SYSTEM.
See Master and Servant-Railway. 11.

DRMIJRRER.
Sce Vendor and Purchaser, 12.

DEPOSIT.
Sec Principal and Agent, 2-Vendor and Purchaser.

DEPUTY IRETUIRNJNG OFFICER.
Sec Municipal Corporations, 14.
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DEVISE.
See Will.

DEVOLUTION 0F ESTATES ACT.
Sale of Land by Administrator Approval of Aduits Interested

in Estate-Sale without Application to Officiai Guardian-
Confirmation-Tenus - Costs - Interest. Re AfcDonaîd, 5
O.W.N. 238.-FLCONBRIDGE,,C.J.K.B. (Chrs.)

DIRE C TORS.
See Company, 1, 2, 7.

IIISCIIARGE 0F MORTGAGE.
See Mortgage, 2.

DISCONTJNUANCE 0F ACTION.
See Land Tities Act, 1.

DI-SCOVERY.
1. Examination of Defendant-Action to Establish Par-tnc(rship

-Postponement of Discovery until Right to Participate Es-
tabhished. Haynes v. VarnSic1cle, 5 O.W.N. 553.-MrnIID-F
TON, J. (Chra.)

2. Examination of Plaintiff-Privilege--Solietor-Wil-Iep-
resentatives of Testator - Vaiver. LavJworthy v. Me-
Vicar, 5 O.W.N. 345. - HOLMESTBD, SENIOR REGISTRAR
(flhrs.)

3. Exarnination of Servant of Defendanit RaÎlway Compilaii.i-
Rule 327-Injury ta Passenger on Sftreet-car-E.xainiiatï'i
of Conductor-Adequate Disrovery-Appicai&m for Ex-
amination of another Servant of Compa.ny-Grouinds for.]
-Rule 327 (Rules of 1913) preeludes -the examiination for
discovery of a second officer or servant of a corporation.
party, unless by leave; and leave for a second examination
sheuld flot be granted unless for some reason the examina-.
tion already had has failed to give to the party seeking it
the discovery to whieh he is entitled. It is not enough t.o
es;tablish that the person whose examination is souglit may
be a most important witne&s at the trial.-In this aise, where
the plaintiff sued a street railway company for damages for
injuries sustained by the premature starting of a street-ear,
as she alleged, she had examined the conduetor of the
car for discovery, and he had given a clear account
of it :-Held, that she was not entitled to examnine,
in addition, another servant of the company. who 8180 saw
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what happened, but was flot in charge of the car nor con-
cerned in its operation. Lange v. Toronto and York Radial
B.W. Co., 5~ O.W.N. 64.-ýIDDLETON, J. (Clirs.>

4. Production of Documents--Affidavit on Production -lClaim
of Privilege for Reports-dentification-Sufficiency..Doe-
uments Obtained for Information of Solicito>r-' 'Solely."

St. Clair v. Stair, 5 O.W.N. 269.-A??. Div.

5. Production of Documents - Motion for Better Affidavit on
Production and for Furtlier Examination for Discovery -
Relevancy of Documents Sought-Claim of Privilege-"-Siffi-
ciency-Production by Mistake of Privileged Documents for
Inspection of Opposite Party-Use of Copies Made at In-
spection-Costs. Daap v. Caitadiani Parifie R.W. Co.. .50.
W.N. 667.-MIDDLETON, J. (Clirs.)

See Parties, 3, 4, 6, 8-Pleadine. 9.

DISCR.ETION.
Sec Assessment and Taxes, 8-Building Contraet, 2--Company,

11--Costs, 3-Crown, I Division Courts, 4- Infant, 2--
Insurance, 7-iMunicipal Corporations, 20-Railway, 7-
Wîll, 12.

DISMISSAL 0F ACTION.
Sec Mortgage, 8-Practice.

DISMISSAL 0F SERVANT.
Sec Master and Servant, 1, 2.

DISPUTE-NOTE.
See Division Courts, 5, 6.

DISQUALIFICATION.
See Landiord and Tenant, 3..

DISTRIBUTION OF ESTATES.
Sce Will. .

DISTRICT COURTS.
Sec Venue, 1.

DIVERSION 0F ASSETS.
See Company, 3.

DIVIDENDS.
See Company, 5-Executors àdrd Administrators, 1, 3.

DIVISION4 COURlTS.
I. Jurisdiction-Division Courts Act, 10 Edw. VII. eh. 32, sec.

77-Conutract - Buis of Exehange -Place of Payrnent-

1010



Amount in Question-Jnterest -by Way of Damages-Pro.
hibition-Costs. Re American Standard Jewelrij Go. v.
Gorth, 5 O.W.N. 600. MiDOLiEToN, J. (Chr.>

2. Jurisdiction-Prohibition-Attacirent of Debt&-Money De-
posited in Bank by tnenfranehised Indian-Point Decided
by Court of Appeal-,Judgnent Executed by Payment-
Nothing Remaining to be Prohibited. Avery v. Cayuga, 5
O.W.N. 471.-LENNox, J. (Cira.)

3. Jurisdiction-Titie to Land-Motion for Prohibition.--Costs.
Re Barnett v. Mont gomery, 5 ýO.W.N. 884, 981.-BaRr'roN,
J. (Clirs.)

4. Territorial Jurisdiction - Debt Sued for Exceedjing e10O -
Division Courts Act, R.S.O. 1914 eh. 63, sec. 77-Action
Brouglit in Court of Place of Payment-Application for
'Transfer-Refusal-Diseretion-M»tion for Prohibition-
Dismaissal. -Re Black v. Johnston, 5 O.W.N. 986.-LYNNox.
J. (Chrs.)

5. Territorial Jurisdiction - Motion for Prohildtioi>-Power of
Judge ini Inferior Court to Transfer Case to Proper Court-
Suntmons - Form of - ftispute-nte-Waiver-Irregitlar-
Îty.] -Where the defendant disputes the jurisdiction of a
Division Court upon the ground tliat the cause of action
id not arise in the territory of the Court and the defen-

dant does flot reside therein, until a motion in tie Division
Court for a transfer of the plaint to the proper Court lias
been made and refused or until the question of juriscdiction
has been dîscussed and deait with at the trial, a motion for
¶prohibition tannot be made.-Re 'Watson v. Woolverton, 22
O.R. 586, note, and In re Hill v. Hicks arnd Thompson, 28
O.R. 390, foilowed.-There ia not an entire absence of juris-
diction in the Division Court, as the Judge has power to
transfer the plaint to the proper Court.-Any inacturaey
in the forxn of the summons is waived hy the defendant
entering is dispute.-Prohibition wîll not lie for a mere
irregularity in the proceedings in the Division Court. Re
Walker v. Wilson, 5 O.W.N. 862.--1 Mminnt¶N, J. (Clirs.)

6. Territorial Jurisdiction - Notice Disputing Juriadiction -
Failure of Defendants to, Attend Court-Judgnent Entered
for Plaîntiffs--Real Defence-Prohbition biniited so, as flot
to Prevent Transfer of Action to, Proper Court-Security

INDEX. 1011
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for Claim--Costs. Re Northerib Iardwood Liimber CJo, v.
AShields, 5 O.W.N. 7 5 7.-LýIDDLETON, J. (Ch rs.>

See Costs, 1.
DOCUMENTS.

See Contract, 2-Discovery.

DOMESTI-C FORUM.
See Contract, 8-nsuranee, 1.

DOMICILE.
See -Master and Servant, 15.

DOWER.
Sum, in Gross in Lieu of-Prnciple of Computation-Dower

Act, 9 Edw. VII. ch. 39, sec. 23 Alienation of Land by
Ilusband Suhject to Dower-Damages or Yearly Vaýlue at
Tinte of Alienation-Improvements--Increase or Decrease
in Value. McNally v. A'nderson, 5 O.W.N. 751.-MrnDIE
TON, J

See Hlusband and Wife, 5-Will, 2, 17.

DRAINAGE.
See Municipal Corporations, 6, 7.

EASEMENT.
See Deed-Party Wall-Titlu- t Land, 1-Way.

ELECTION.
See Company, 10-Pleading, .4, 6-Will, 2, 14, 17.

ELECTIRIC IiIGIIT AND POWER.
Sec Municipal ýCorporations, 8.

ELECTRIC LIGHT COMPANY.
See Municipal Corporations, 12.

ELECTRIC LIGHTING PLANT.
See llighway, 3.

ENCROACIIMENT.
Sc HI-ghway, 4-Limitation of Actions, 2-Nuisance, 2-Trust's

and 4irustees, 4-Water and Watercourses, 2-WilI, 5, 7.

ENTICEMENT.
See Ilusband and Wife, 1.

ESTATE.
See Will.
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ESTOPPEL.
See COMPanY, 6, 9-Contract, 21--Gosts, 5--4CrOwn, 1-Deed-

Landiord and Tenant, 3-Master and Servant, 2-Schools,
2.

ELECTION.
See Solicitor, 2.

1 EVIDENCE.
Motion for Foreign Commission - Examination of Plaintiffs

Abroad-Nature of Action-Ref.usai of Motion-Examina-
tion of Witness not a Party-Allowanee of. Steuwt v.
Battery Ligkt Co., 5 O.W.N. 19,5, 287.-HoLmESTE», SENIR
REGisTRAR. (Chrs. )-FALCONBRIGE, <.J.K.B. (Chrs.>

See Charge on Land, 2-Cornpany, l---Contract, 1, 6, 21, 25--
-Execution-Executors and Administrators, 1-Fatal Acci-.
dents Act, 1-Frand and Misrepresentation, 3-Highway,
4, 7-H1ushand and Wif e, 5-Lease, 2-Lmitation of Ac-
tions, 1-iquor License Act, 3, 5--Lunatc, 2-Master and
8ervant, 15-Mines and Minerais, 2-Mortgage, 9-Motor
Vehicles Act, 1-Negigenee, 5-Party Wall-Principal and
Agent, 4, 5--Railway, 4, 6, 7, 8-Sale of Goods, 1ý-Solcitor,
1-Titie to Land-Way-Will, 19.

EXAMINATION 0F PARTIES.
See Discovery.

EXCAVATION.
See Damages, 2-Negligence, 5.

EXEGUTION.
Fi. Fa. Goods-Seizure of Goods under Writ aga.inst -Mexuher of

'Part;nership-Claim by Execution Creditor of Partuership
-Interpcader Issue - Evidence - Sale to Partnership-
Transfer to Individual Partner - Onus of Proof. Mapie
Leaf Miling Co. v. Western Canada Flour Milis Co., 5 O.
W.N. 699.-App. Div.

See Patent for Invention-Vendor and Purchaser, 21, 23.

EXECUTION ACT.
See Patent for Invention.

EXECUTORS AND AI»IINISTRATORS.
1. Action against Executors--Evidence to Estab1iah Contraet be-

tween Plaintiff and Testator - Corroboration -Ihaches -
Acquiescence-Statute of Limitations--Trust- Company.
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shares-Delivery of-Dividends--Appropriaton - Waiver
-Coets. *McGreggor v. urry, 5 O.W.N. 90 .- LENNox, J.

2. Allowance to Administrators for Gare, Pains, and Trouble-
Compensation-Anieunt Fixed by Surrogate Court Judge
-Appeal--4Commission on Amount Collected and Distrib-
uted. Re Godohere Estate, 5 O.W.N. 6 2 5.-LATCHpoRD, J.

3. Investments by Executors-Provisions of Will-Retention of
Investments Made by Testator-Authority to Hold "In-
creased Stock Received by Way of Stock Dividends"ý-
Similar Additions to my Holdings' '-Securities Substituted
for Original Investments--Re-organisation of Companies-
Duty of Executors-Shares Held by Testator not fully
Paid-up-Realisation of Unauthorised Securitie&--Disre.
1in-Advice of Court-Accretions to Estateý-Apportion-
ment between Capital and Ineome-Implication from Power
to R'etain Investments-Power to Make Similar Invest-
ments. Re Fulhord, 5 O.W.N. 125, 29 O.L.R. 375.-ýMwyiB-
TON, J.

4. Sale of Land by Executor Forming Part of Estate-Purchase
by Agent of Execntor - Ratification-Trust - Mistake or
Fraud-Amcunt of Profits - Action iby Sole Beueficiary
under Will-Locus Standi-4jreditors' ýClaixs-Claim by
Executor as Creditor - Adjudication by Surrogate Court
Judge-Order Made on Psssing AQcounts-Leave to, Appeil
-Leave to Bring New Action-Surrogate Courts Aet, 10
Edw. VII. ch. 31, sec. 71-Conveyance by Beneficiary of lier
Interest ini Land ýSold-Evdence - Value of Property -
Referenee-Administration-Costs. àS'aw v. Tackaberry,
5 O.W.N. 255, 29 O.L.R. 490.-Arr. Div.

See Administration Order-Contract, 25-Devolution of Etates
Aet-Git-Husband and Wif e, 5-Infant, 6-Isurance, 5
-Mortgage, 5-Pleading, 5-Trusts and Trustees,- i-Y-en-
dor and Purchaser, 17-Will.

EXEMPTIONS.

See Assessment, and Taxes.

EXPLOSIVES.
See Nuisance, 1.

1 EXPROPRIATION.
Sc Crown, 1-Highway, il-Municpal Corporations, 9, 10, -11,

12-Railway, 4, 8--Way.
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EXTRAS.
See Building Contract, 1, 2--Contract, 26, 27.

FALSE PIIETENCES.
See Criminal Law, 2.

FALSE REPRESENTATIONS.
See Fraud and Misrepresentation.

FATAL ACCIDENTS ACT.
1. Damages ýfor Death of Aged Father-Reasonable Expectation

of Benefit from Continuance of Life-Peeuniary Loes by
Premature Death-Accelerated Enjoyinent of E.state-.-Loo
of Anticipated Savings from Pension Enjoyed hy Deceased
-Evidence-State of llealth of Deceased-Computation of
Damages-Present Value of Annual Allowanee for P'ive
Years. (Joodwin v. Mic~higan Central R.R. Co., 5 O.W.N.

- 198, 29 O.L.R. 422.-App. Div.

2. Damages for Death of Infant of Tender Years--Actîon by
Parents--Reasonable Expectation of Pecuniary Benefit f rom.
~Continuance of Life-Failure to, Shew--Cause of Death-
"Allureinent' '-Dangerous Place-Invitation-Neglgence

of Power Company-Contributory Negligence of Parents-
Want of Supervision - Knowledge of Danger. Pedlar v.
Toronto Power (Co., 5 O.W.N. 319, 890, 29 O.ILR. 527.-
MIDDLEToN, J.-Ai'i. Div.

See Negligence, 1, 2, 3-Particulars, 1, 2-Railway, 9.

FENCES.
See Limitation of Actions, 2-Railway, 1-Trespsass to Land, 2.

FIDELITY BOND.
See Insurance, 2.

F'IERI FAýCIAS.
See Execution.

FINE.
See Criininal1 Law, lO-Liquor License Act, 4-Warranty.

FIRE.
See Municipal Corporations, 5.

FIRE INSU-RANCE.
Sec Insnrance, 3, 4.

.79- O.w.i;.
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FISIIERIES ACT.
See Negligence, 4.

F~ORKCLOSURE.
See Mortgage, 1, 5, 6-Titie to, Land, 1.

FOREIGN COMMISSION.
See Evidence.

FOREIGN EXECUTOR.
See WiII, 14.

FORFEITURE.
Sec Building Contraet, 3-Fraud and Misrepresentation, il -

Landiord and Tenant, 1, 2-Principal and Agent, 2-Street
iRailways, 1-Wi1l, 25.

FORGERY.
Sec Titie to, Land, 2.

FRATERNAL SOGIETY.
Changes in .Constitution - Legality - Property Rights not In-

volved - Absence of Jurisdietion ini Court to Entertain
Action to Declare Changes Illegal-Stated Case - Costs.
Whelan v. Knigkts of Columbws, 5 O.W.N. 432.-ýMîoDi)i-
TON, J.

FRAUD AND MJSREPRESENTATION.
1. Agreement to Purchase Interest in Land-Misrepresentations

of Vendor's Agent-Action of Deeeit Brought against Agent
-Evidenee-Findngs of Fact of Trial Judge. Keonner v.
Froctor, 5 O.W.N., 522.-LNNox, J.

2. Agreement to Purchase Land-Inducement--Statement as to
Site of Proposed Railway Station-Statement of Intention
of Third Party to Do a Certain Act-Representatîon of
Fact-Reliance on-Failure to Prove. Medcalf v. Oshawa
Lands and Investments Limited, 5 O.W.N. 797.-App. Div.

3. Sale of Comipany-shares - Inducement to Buy-?roof or
Fraudc-Onu---Evidenee. Smith v. Haines, 5 O.W.N. 866.
-'ALCONBRIDGE, C.J.K.B.

4. Sale of Bonds--Evidence-Failure to MValte Case against De-.
îendant. Strok v. Ford, Duenck v. Ford, 5 O.W.N. 786.-
KELLY, J.
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5. Sale of Interest in Jnvention-GContract-Rescission-Amend-
ment of P1eadingi,-Damages. Carique v. Catts and IIiL,
:5 O.W.N. 785, 886. LENNOX, .

6. Sale of Land-Action by Purchasers against Agent for Ven-
dor-Value and Character of Land-Evidene---Findings of
Fact of 'Trial Judge-Dismissal of Aetion--ÇCosts. Menary
v. White, 5 ýO.W.N. 472.-BRiTToN, J.

7. Sale of Land - Action for Deceit-Damages. Webster v.
Ilenderson, 5 O.W.N. 373.-LENNOX, J.

8. Sale oîfý Land - Action for Deceit - Damages - F'ailure of
Proof. Wilson v. ,Suburb>an Estates Co., 5 O.W.N. 182.-
App. Div.

9. Sale of Land-Action for Deceit - Evidence - Findings of
Fact of Trial Judge-.Nisrepresentation of Value and Char-
acter of Land-Reliance on - Acquieseence - Failure to
Prove - Damages. Jleimbach v. Grauel, 5 O.W.N. 859.-
KELLY, J.

10. Sale of Land-False Representations of Agent of Vendor-
Reliance on-Action against Agent-Damages-M-Neasure of.
McCattum v. Proctor, Armstrong v. Proctor, 5 O.W.N. 692.
ý-LENNox, J.

11. Sale of Land-Fraud and Conspiracy of Purchasers-Void
Agreement--Cancellation-R4efusal of Speeific Performance
-Forfeiture of Deposit-Counterclaim-Da mages. *Page
and Jaques v. Clark, 5 O.W.N. 143.-LENNox, J.

12. Sale of Motor ,Car-Fraudulent Misrepresentation Induoing
Contract-- j'Perfectly New Car' '-Repaired Car-Subastitu-
tion of New Parts-Custom of Trade -Understanding of
Purehaser-Riglit of Purehaser to, Resind-Prompt Repud-
iation-Acton for Return of Purchase-money-Ability te
Make Restitution--Compensation for Use of Car-Set-off of
Interest on Purchase-money. Addison v. Ottawa Autio and
Taxi Co., 5 O.W.N. 479, 30 O.L.R. 51.-App. Div.

Sc Banks and Banking, 4-Building Contraet, 2--Company, 4,
1O-Contract, 18, 19, 21-Jrown, 2-Damages, 1-Execu-
tors and Adniinistrators, 4-Marriage-Master and Ser-.
vant, 18-Pleading, 9-Principal and Agent, 6-Rlease-
Vendor and 1'urchaser, 10, 14.

INDEX. 1017
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GAMING.
Sec Crininal Law, 5.

GARAGE.
See Municipal Corporations, 18.

GARBAGE.
See Municipal Corporations, 19.

GARNISIIMENT.
See Division Courts, 2.

GIFT.
Money ini Bank Deposited in Names of Deaaed and Daughter'

-Rght of Survivor-EvÎdenceý--Vahidity of Transaction
as Gift inter Vivos--Next of Kin-Right of Action against
Donce who is Administratrix. TVogler v. Campbell, 5 O.W.
N. 160.-Arr. Div.

See Hushand and Wif e, 4-Wll.

GOOD ROADS FUND.

See llighway, 9.

GOODWILJL.
Sec Municipal Corporations, 10.

GIJARANTY.
Sec Company, 6-Contract, 22, 24-Insuranee, 2-Sale of Goode,

2.

GUARDIAN.
Sec Infant, 6-Insurance, 7, 8.

GUARDIAN AD LITEM.
Sec Infant, 1.

HABEAS CORPUS.
Sec Criininal Law, 1, 4-Infant, 2, 3, 4-Lunatic, 1.

HARBOUR.
Sec Iighway, 4-Water and Watercourses, 2.

HARBOURING.
Sec Huaband and Wife, 1.

IIEARING IN CAMERA.
Sec Trial, 2.

IIIGH COURT DIVISION.
Sec Costa, 2.
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HIGH SCHOOJjS.
See Schools, 1.

IIJGHWAY.
1. Bridge-Lability for Maintenance and Repair-Rioad Cem-

pany-Munieipal Corporations, City, <Jounty, and Township
-Riglit of Road Company to Abanda - General Road
Companies Act-By-law-Agreement-Výalidati'ng Statute.
Ottawas and Gloucester Road Co. v. City of Ottawa, 5 O.W.
N. 57.-App. Div.

2. Olosing and Sale of Unopened Portion of Street as Shewn on
Plan-Adoption by Municipality for Publie Use not Shewn
-By-law of Counil-Municipal Aet, 1903, aem 632-Sur-
veys Act, 1 Geo. V. eh. 42, sec. 44-]Registry Act, 10 Edw.
VII. ch. 60, sec. 44, suh-sec. 6. Re Jo'nes and Towmnhip of
Tuckersmitk, 5 O.W.N. 759.-MIDDLýEToN, J.

3. Electrie Lighting Plant Operated by Municipal Corporation
- Pole& in Streets - Eleetrie Shock Received by Person
Leaning against Pole-Dangerous Condition-Notice kf,
to Corporation - Findings of Jury-Notce of Action -

Want of-Time for Bringing Action-Publie Authiorities
Protection Act-Application of-Publie Utîlities Act-Ný\on-
repair of Highway-Nonfeasance--JVisfeasanee--MuieiipaI
Act, 3 Edw. VII. ch. 19, sec. 606-3 & 4 Geo. V. ch. 43, sec.
2-Nonretroactivity-Damages--Infant, Plaintiff-Payment
into Court. Glynn v. City of Niaigara Falls, 5 O.W.N. 285,
29 O.L.R. 517.-BOvn,,C.

4. Existence of Highway-Evidence te Establîsh--Onus--Fail.
ure te Satisfy-Exerciýse of Statutory Pewers-Halirbur-
Eneroacliment -Trespass -Damages -Costa. *Niagar-a
Navigation Go. v. Town of Niagara, 5 O.W.N. 336.-MEIRE-
DITH, C.J.C.P.

5. ' Municipal By-law Opening up Road Allowance--12 Viet. ch.
81, sec. 31 - 18 Vict. eh. 156-New or Existîng Hligli.
-way-Intention te Continue-Rights of Persona in Passes-
sion-R.ailway-Injunctien. Township of Nia gara v. F ish er,
5 O.W.N. 881.-KELLY, J.

6. Nonrepair -Injury te and Death of Person Travelling in
Motor Vehicle-Liability of Township Cerporation-Evi-
dence-Fîndings of Fact of Trial Judge. GConn;or v. Towni-
ship of Brant, 5 O.W.N. 438.-LiCNNOX, J.
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7. Nonrepir-Injury to Traveller-Lability of County Corpor-
ation- Municipal Act, 1903, sec. 60--Public ligh-w-ays li-
provement Act, 7 Edw. Vll. eh. 16-"lepair"---."Main
tained''-lighway "Assumed" by County Corporation -
Gravelling Done in Winter in Centre of Rtoad-Absence of
Warning or Notice--Slcigli Travelling at Side of Road -
Dangerous Siope towards Diteh.-Plan of Construction of
Road - Follawing Regulationis of Department cf Public
Works-Employment of Competent Engineer-Method of
Performing Work-Statutory Prohibition of Gravelling in
Winter-Municipal Act, 1903, sec. 558-Cause of Actioni-
" Robuilding " - Negligence - Obstruction of llighway -
Misfeasance-Proximate Cause of Injury-Evidene-Coii.
tradicting Statement of Witness by Admission-Contribu-
tory Negligence -Findings of Trial Judge - Damaiges.
*Weston v. County of Middlesex, 5 O.W.N. 616, 30 O.L.?R.

21.-MERErnITI, C.J.C.P.

8. Nonrepair-Insufficiency of Guard-rail at Curve of Road -
Dangerous Hill- Negligence of Municipal Corporation -
Motor Vehicle-Jnjury to and Death of Oceupants--~Know-
ledge of Danger -Taking llisk - Negligence of Persons
KilIed and Injured-Findings of Trial Judge-Dismissal of
Action-Appeal. Miller v. County of -Wentwortk, 5 O.W.N,
317, 891.-MIDDLETON, J.-Apr. Div.

9. ýNonrepair-Judgment against County Corporation for Dam-
ages by Reason, of-Highway Improvement Act, 2 Geo. V.
eh. 11-' mGood Jleads Fund"-Right of ýCounty to Charge
Damages against Township Corporation. Tow'akip of Pot.-
onto v. Co'unty of Peel, 5 O.W.N. 632.-KEU4 v, J.

10. Proposed Dedication-Ilefusal of Municipal Corporation to,
Aecept-Agreement between Land-owners--Regîstration -
Cloud on Title-Declaration that Agreement Termnated-
Reservation - Parties. Pigott v. Bell, 5 O.W.N. 314.-
MIDDLETON, J.

11, Tole Road Expropriation Act, 1 Edw. VII. ch. 33, Amended
by 2 Edw. VIL. ch. 3 5 -Expropriation of Road-Cot of
Arbitration-Paries to Arbitration-Townships Interested
- Liability of County Corporation - Construction and
Application of Statutes-Retroativity..Interprtati»

1 Act,
7 Edw. VII. ch. 2, sec. 7, cl. 46 (c)-Tolls Road Act, 2 Geo.
V. eh. 50, secs. 76, 80--4 Edw. VIL. ch. 10, sec. 68.' .rock-
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ville and] Prescoîtt Road Co. v. Confies of Leeds and Gren,
ville, 5 O.W.N. 362.-LENNOX, J.

See Motor Vehicles Aet-Manicipal Corporations, 1, 5-Negli-
gence, 5, 6, 7-Raîlway, 6-Street Raitways,

. IIGIIWAY IMPIIOVEMENT ACOT.
See Hîghway, 9.

JIOTCilPOT.

See WilI, 15, 16.

IIUSBAND AND WIFE.

1. Enticemexit of Wif- Alienation of Affeetions-Deprivation
of Coýnsortium-Findings of Jury-Adultc-ry and ilarbour-
ing not Proved--Cause of Ac-tion-Damages. Ban nister v.
Thompson, 5 O.W.N. 358, 29 O.L.R. 562.-MIDDiEToN, J.

2. Land Purchased in Name of Wife - Action by Judgrnent
Creditor of llusband to Establish Trust-- Evidenee-Find-
ings of Fact of Trial Judge---,osts. Macdon ail v. Tkonip-
son, 5 O.W.N. 654.-KELLY, J.

3. Marriage Ceontract - Conimunity of Proporty - Prevalence
over Will of llusband as to Ontario Property-Quebec Law.
Goulet V. Vincent, 5 O.W.N. 839.-SUTExxLAND, J.

4. Separation-Gonsent Judgrnent for Alimony-CIaim of Wife
for Separate Moneys Intrusted to llushand as Agent-Gift
or Trust-Statute of Limitations--Lache--Evidence-In-
corne of Wif e Arising f rom Investment-Use by Uugband
before Separation-Effect of--Joint Ilousehold Expendi-
ture-Res Judicata-Chattel Property of WÎfe-Recovery
-Interest. J•tlis v. Ells, 5 O.W.N. 561.-App. Div.

5. Separation Agreements-Release of Dower-Regitration-
Resumption of Cohabitation-Declaration of Cancellation of
Agreements and Release-Action against Administratrix-
Ceorroboration-Costs. Wordhaugh v. 'Wiseman, 5 O.W.N.
456.-FALCONBIDE, C.J.K.B.

See Dower - Insurance, 5-9, 11-Marrîage--Parteulars, 3--
Solicitor, 1-Titie to Land, 2-Trial, 2-Vendor and Pur-.
chaser, 10.

ILLEGITIMATE CHILD.
Sée Infant, 5.
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IMPROVEMENTS.
Sc IDamages, 1-Dower-Will, 26.

1MPROVIDENCE.
Sec Chattel Mortgage-Trusts and Trustees, 3.

INCENDIARPISM.
Sec Insurance, 3.

INCOME ASSESSMENT.
Sc Assessment and Taxes, 9.

INDEMNITY.
See Jnsurance-Mortgage, 3 -Statutes (Construction of).

INDEPENDENT CONTRACTOR.
Sec Negligence, 5, 6-Railway, 3.

INDETERMINATE SENTENCE.
See Criminal Law, 4.

INDIAN.
Sc Division Courts, 2.

JNDJCTMENT.
Sec Criminal Law, S.

INDUSTRJAL FARM.
Sec Criminal Law, 4 -Municipal Corporations, 11.

INDUSTRY.
See lI junction-Mortgage, 10-Muniipal Corporations, 2, 3.

INFANT.
1. Appeal to Privy CouneÎl-Representation of Infant Lftigant

-Counsel Fee-Advaince-Suitors' Fee Fund-Practce-
Guardian ad Litem.] Where in litigation an infant is in
the position of a defendant or respondent, the adverse lîi-
gant, no matter wliat the resuit, must iii the first instance
ipay the coats of the guardian ad litem of the infant. Re
may, in a proper case, be allowed to add them to his own,
and so recover them over; but they are in the first instance
treated as a necessary part of the disbnrsements of the
suceessful litigant.-The Suitors' Fee Fund may be re-
sorted to, if necessary, for the protection of infants or lun-
a.ties or theîr property; but it should. fot be uscd in case
of adverse litigants, nor is it established to ineet the ordin-
ary expeanses incident to securîng the due representation, of

1022
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infants ini litigation.-In this cage it was proposed to, have
an advance made out of the funds of the estate ini question,
in the first instance, to enable counsel to be retained and
the infant to be duly represente(I upon a pending appeal to
the Privy Council; but the proviso was made that, if the
appeal sliould be successful, the amount of the advance
should be reinibursed to the trustees of the estate from the
Suitors' Fee Fund-,and this the Court refused, to sane-
dion. Re Farrell, 5 O.W.N. 455.-MinDDiToN, J.

2. Custody-Children 's Protection Act of Ontarîo-Order Of
Commissioner-Children 's Aid Society-Foster Haine-Ap-
plication. of Father for Change of 'Custody-Production of
Chld-8 Edw. VII. eh. 59, secs. 12, 13-Habeas Corpus-
Judge of High Court Division-Review of Commîssioner's
Order-Certiorari neot Issued-llabeas Corpus Act, 9 Edw.
VII. ch. 51, sec. 6-3 & 4 Geo. V. ch. 62, secs. 27, 28-Re-
liion of Child of Tender Years-Right of Fatlier-Exceep-
tion-Welfare of Child-Powers and Discretion of Judge
-Appeal. Re Kenna, 5 ýO.W.N. 392, 29 OULR. 590.-Arp.
Div.

3. Cuâtody-llight of Father-Custody of Young Chljdren-
Habeas (Corpus-Welfare of Chîldren. Re Westacott, 5 0.
W.N. 924.-BuRITON, J. (Clirs.)

4. Custody-Right of Haif-brother Nominated by Deeeased
Father-Insanity of Mother-Children 's Aid Society-Fos-
ter Parents-Compensation-Children 's Protection Act of
Ontario, 8 Edw. VII. ch. 59; 3 & 4 Geo. V. eh. 62-Order
under, Iaprovidently Made by two Justioes-HIabea8
Corpus Order of Judge of Supreine Court Changing
Custody-Dfference in Religion-Infants Following Reli-
gion of Father. Re Culin Infants, 5 O.W.N. 662.-LEN-
Nox, J. (Clirs.)

à a Custody-Rîght of Mother to Custody of IllegitiniateC<huld
-Failure to Prove Miseonduet of Mother-Welfare of
Child. Re Spinlove, 5 O.W.N. 832.-KFLLY, J. (Clirs.)

6. Moncys of Infants in Hands of Administrator of Estate of
Deceased Person-Appication by Mother for Payinent to
lier as Guardian Appointed by Foreign Court-Refusi-
Past Maintenance of Infants-Future Maintenance. Re
Lloyj1,,5,O.W.N. 974.-LÂTÇui'oa, J.
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See Contract, 25-CUosts, 3-Fatal Accidents Act, 2-HI-ghway,
3-Insurance, 7-Mortgage, i Street Railways, 5-Will,
17, 21.

INJUNCTION.
Municipal Corporation-Bonus By-law-Submission to ]Rate-

payers-Motion to Restrain-7. Edw. VUI ch. 97-1.0 Edw.
VII, ch. 136-Industry of Similar Nature to one already
Established-Remedy by Motion to Quash if By-law Ap.
proved and Pýassed. Fitzbridges v. (Jity of Windsor, 5 0.
W.N 969.-LATcHFoRD, J.

Sec Assessment and Taxes, 8-Contempt of Court-Contract,
11-Covengant-Danages, 2-Uighway., '5-Landlord and
Tenant, 2-Mortgage, 4-Municipal Corporations, 1, 4, 8,
15, l6-Nuisance-Party Wall-Title to Land, 1-Trade
Name--Trespass to Land, 1, 2-Water and Watercourses, 1,

INLAND REVENUE ACT.
Sec Criminal Law, 9.

INSOLVENCY.
Sc Assignments and Prefere:aces-Company.

INSURANCE.
1. Accident Insuranee-Death CIýaim-Death from lltmorrhage

-Evidence as to Cause of Hoemorrlage-Whether l'Ac-
,cident" or Disease-Finding of Domestie Tribunal. Davis
v. Brotherhood of Locomtive Engineers, 5 ýO.W.N. 279.-
BOYD, C.

2. Bond Guarantecing llonesty of Tax Collector-Embezzleinent
-Conditions-Breaches-WriVten Statement of -Mayor-
Expiry of First Bond-Execution of New Bond without
Freali Application or Statement-Inclusion of Orig-inal Ap-
plication and Statement-Embodiment in Bond-Jnsurance
Act, R.S.O. 1897 ch. 203, sec. 144-Duties of Colletor-
Failure of Municipal Corporation to Audit Collector's Ac-
counts and Examine Roll&-Appointment of Audtors-
Municipal Act, 1903, sec. 299-UJntrue Representations-
Matcrîality. *Town of Arnprior v. U'nÎted States Fidelity
and G'uarantee Co., 5 O.W.N. 947.-Ai'r. Div.

3. Fire Inuranuce--Action by Insurers against Afleged Ineen-
diary for Indeminity-Evidence - Lunatie - Failure of
Proof of Incendiarisin. Otter Muua Pire Insuroaice CJo.
v. Rand, 5 O.W.N. 653.-KmL-x, J.
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4. Fire lnsurance-Poliy-Los Payable to, Mortga1gee-Aýctijol
by Mortgagor-Mortgage Paid îifter Action BroigLt-Lia-
bllity of Insurers. Rand v. Otter M'utuad Pire Iiiuraeece
Co., 5 O.W.N. 653.-KELLY, J.

5. Lif e Lnsuranee-Beîïeficiary-Wife or Surviving Chýilr i-
Mention of Wff e by Name-Deatk of WfRmargeof
Insured-Ilights of Second Wif e Sîiriving Iuurj-Rýigh1ts
of Surviving Ckildren,--Outario Insurac Act, 2 (o. V'.
ch. 33, secs. 178, 18l-Trust-Executors.1-By the terns
of a poliey of insurance, the insuranee money wus payable
to Bessie K., wife of the assured, for lier sole use, if livinig,
in couforniity with the statute, and, if not living, to the sur-
viving children of the assured. The polie>' was issued on
the 25th May, 1885. Bessie K. died, and on tlie 1Oth .June,
1910, the assured airected that the aniont secured b>' thie
poliey should be paid to his exeeutors. On the l-st Julie,
1904, the assured xuarried again; lie dîed on the 9th Feli-
ruary, 1913, leaving lis second wife aud chljdren survwv-
ing :-Ield, that the exeeutors could nlot take; aitd the lat-
ter part of clause 4 of sec. 178 of tlie Ontario lInsurauice
Act, 2 Geo. V. ch. 33, dîd uot aid the executors, as tlie child-
ren were preferred beneficiaries.-And held, that thIc beue-
fit of the policy was for the testator 's wife aud liuldren,. and
it mnade no difference that the wife, if slie lived, took ah-
solutely, aud, if she was dead, tlie children took absolutel>';
it was stili a policy for the benefit of tlie wife and eliild-
ren; aud in sueh cases the-Legisiature lias giveni to the pol-
icy a statutor>' construction; thc wife to be beuefitedl is the
wife at the time of death, eventliougli tlie wife at the iixue
of insurauèe is mentioned b>' name. Iu no other way eau
effect be given to the awkward words of s(e. 181, The
xuoney slould, therefore, goto tliewife.ReLodadM-
ciet Order of United Workmen, 5 O.W.N. 5, 29 0.1L.R. 312,
followed. Re Ktoep fer, 5 O.W.N. 133.-MIDDLarO-N, J

6. Life Iusurance-Deatli of one of two Designated P1referred
Beneficiaries in Lifetime of Assured-Absenee of Fresh
Desgnation-Riglit of Survivor-' ' 'Wife' "-Ontario Insu-
auce Aet, 2 Geo. V. cli. 33, secs. 2, 89, 178, 179, 181. lie
Lloyjd and Ancient Order of United Workmeni, 5 O.W.N. 5,
29 O.L.R. 312.-An'. Div.

7, Life Insurane-Moneys of Infants--Âppointment of Motlier
as Trustee--Letters of Guardianship - TIlsurance Act, 2

lü25
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Geo. V. eh. 33, sec. 175-Amending Act, 3 & 4 Geo. V. eh,
35, sec. l0-Powers of High Court-Paymeut of Infants'
Moneys into Court-Exception-Discretion - Payxnent to
Mother-Undertaking to Apply for Maintenance and Bene-
flt-Costs. Re Ilavey, 5 O.W.N. 45, 29 O.L.R. 336-
BOYD, C.

8. Life Insurance-Moneys Payable by Benevolent Society to
Wif e of .Assured-Death of Wifc before Assured-Rights
of Chidren of Afflured-Guardian Appomnted by Surro.
gate Court-Application to be Appointed Trustee to Pie-
ceive Infants' Shares-Ontario Insurance Act, 2 Geo. V.
ch. 33, secs. 171-178-Ontario Insurance Amendment Act,
3 & 4 Geo. V. ch. 35, secs. 10, 12-Effeet of-Payxnent to he
to Trustee or into Court-Safety of Money-Saving of Ex-
pense-Interests of Inf-ants---Securily to be Given by Trus-
tee--Consent of Infants-Notice to, Official Guardian. Re
Rennie Infants, 5 O.W.N. 459, 30 -O.L.R. 6.-MËi~rTH,

9. Life Insurance-Moneys Payable to "Wife" of 'Insured-
Death of Wife-Remarriage of Insured-Claiin of Second
Wifc on Dcath of Insurcd. Re Bottomley' and Ancient Or-
der of United _Workmen, 5 O.W.N. 83.-MiDDLEToN, J.
('Clrs.)

10. JLife Insurance-Proof -of Death of Assured-Disappear-
ance-Efforts to Trace-Lack of Tidings'for Nine Years--
Presumption of Death-Aetion-Applcation under 2 Ge*.
'V. ch. 33, sec. 165, sub-sees. 5, 6-Costs of Action. Wright
v. A'ncient Order of United Workmen, 5 O.W.N. 445.-
LATCHiFoRD, J.

il. Wif e Made Benefleiary by Name--Death of Wife-ýRemar-
nîage of Insured-Right of Second Wif e Surviving lI-
sured, in Absence of Further Designation. Lam.bertws v.
Lambertus, 5 O.W.N. 420.-BU'rToN, J.

INTERESr.
Sec Banks and Banking, 1, 2-Broker, 2, 3--Building Contract,

1 - 'Company, 2 - Contract, 3, 13, 25 - Devohition of
Estates Aet-Dîvîsîon Courts, 1-Fraud and Misre.pre8en-
tation, 12-Husband and Wife, 4-Ralway, 4, 8--Will, 3.

INTERNATIONAL BRIDGE.
Sec Assessmeintand Taxes, 8.
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INTERPLEADER.
Sec Execution.

INTOXICATING LIQUORS.
See Liquor License Act-Municipal Corporations, 13-16-War-

ranty.
INVESTMENTS.

See Exe-cutors and Administrators, 3--Trusts and Trustees, 4-
Will, 2, 21.

JOINDER OF PAIRTIES.
See Parties.

JUDGMENT.
1. Summary Judgment-RuIe 5'7-Bonâ Fide Dispute, Prc>per

te be Tried-Unconditional Leave to Defend. Camadian
Pacifie R.W. Co. v. Matth£ews S.S. Co., 5 O.W.N. 437.-
IIOLMESTED, SENIOR REoISTRAa '(Chra.)

2. Summary Judgment-Rule 57-Speeîally Endorsed Writ of
Suinmons--Affidavit under Rule 56-Amount Claimed Dis
puted-Falure te Give Details--Onus--Aceount. Peck v.
Lemaire, 5 O.W.N. 926.-MnDîLroN, J. (Ours.)

See Company, 4-Contraet, 21-Husbaud and Wife, 4-Mort-
gage, 8, 9-Municipal Corporations, 16-Partnership, 2-
Pleading, 7-Prncipal and Agent, 4, 6-Settement of Ac-
tion-Vendor and Purchaser, 23-ýVenue, 1.

JLJDICIAL SALE.
Realisation of Vendor's Lien on Mining Properties--Abortive

SaJe-Resale-Reserved Bid-Conduct of Sale--Liability
for Deficieney of Purehase-money. Leckie v. Marsaai, 5 0.
W.N. 29.-KmILY, J.

JURISDICTION.
See Assessment and Taxes, 1, 6, 8-Banka and Banking, 3-Con-

tract, 2-,Costs-Criminal Law, 1, 3, 8--Dvision Courts-
Fraternal Soeiety-àiquor Lîcense Act-Municipal Cor-
porations, 17-Ralway, 7, 8-Street Railways, 1-Trusts
and Trustees, 5.

JURY.
See Hiîghway, 3-Husband and Wife, 1-Libel, 2-Malle lous

Prosecution, 1-Master and Servant--Motor Vehicles Act,
1-Negligence--Railway, 9, 11, 12-Solicitor, 2 - Street
Reailways-Trial, 1.
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JUSTICE 0OF THlE PEACE.
Sc Criminal Law-Liquor License Act-Municipal Corpora-

tions, 17.

KEEPING ýCOMMON G-AMING flOUSE.
See Criminal Law, 5.

LABOUR.
Seo Alien Labour.

LÂCHES.
See Charge on Land, 2-Execntors and Administrators, 1-

llusband and Wife, 4.

LAND TITLES ACT.
1. Application for Registration-Objection-Discontinuaiic6 of

Action-Order Allowing-'Old Con. Rule 430 (3), (4)-
Bar to any Future "Actions"ý-Proceeding under Land
Tities Act-ýRes Judicata. Re 'Woodkouse, 5 O.W.N. 148.
-Arr. Div.

2. Rectification of Register-Purcha9er at Tax Sale-Regis-
tration as "Owner" after Long Delay-Intervenig Rights
of Purehaser for Value without Notice-Time for Regis-
tration-Applicationfor Registration-Notce to Registered.
Owner-Failure to Appear-Evidence-Priorites--Dir(ý<,..
tion for Trial of Jssue-Costs--1 Geo. V. ch. 28, secs. 42,
66, 112, 113, 115, 116. *Re Lord and Ellis, 5 O.W.N. 912.-
MEITHrn, IC.J.C.P.

Se Pleading, 10.

LANDLORD AND TENANT.
1. Alteraýtions in Demised Premises Made bt, Tenant--Waste-

Breack of Covenant-Forfeiture-Absence of Proper Not-
ice-Action-Failure of-Relief against Forfeiture-Terms
-Restoratm of Premises-Costs.] -The plaintilfs' testator
mnade a lease of business promises to the defendant, for five
years, dated the lSth January, 1913. The lease contained
the statutory covenants to repair, reasonable wear and tear

>and. damage by liglitning, fire, and tempest only excepted,
and that the lessor might enter and view the state of re-
pair, and that the lessee would repair aecording to notice in
writing, reascnable wear and tear, etc., only excepted.-.
The building beîng old and in bad repair, the defendant
made alterations in it, without leave of the lessor or the
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exeeutors after the lessor's death; and the executors, broughit
Ibis action for forfeiture of the le-se and dlaxuages i-11h,4
that there ha<1 not been a proper notie under the, statuteý la
enable the plaintiffs to, enforce the forfeiture, and uponi
this ground the action failed.-Wha,,t the defeudant hiad
donc, however, was to rnake a mere, alteration for thet purii-
pose of rendcring the building suitable for the trade( var-
ried on; and, having regard to its age and condition,. the
building had not been so materÎally alteýr(,d as lu eonstituit.
waste or a breach of the covenant inivolving forfuitiv. T11w
plaintiffs had the right, under the vovenanit, to hav th
building reslorcd at the end of the teriii to the plighit aiid
condition in whieh il was ai the limie of the eie aid if
the parties consented, lhere-should be a Judgmzient r-eliev-
ing froma forfeiturée upon the defendant g-ivinig securmity'% for
the restoration of the building.- 7 ý ayma v. Ro 1 191-21
A.C. 623, followed. That casie imusi be taken to modify' , te
seme extent, the decision in Hl»w»ýiip v. Kno.r, 2,5 0,,11
558. Sitllivani v. Doré, 5 O.W.N. 7-MD rUJ.

2. Lease of Water Lots-Covenant of Teuaut-Tlivsricted U'se
of Demaised Premises-Riglit to Ilemiovet Sn-at-lu-
jury lu Reversion-Injunction-1)axnag,-es - Forfeiture- of
Lease. Toroitto Harbour Commissijoners v. RylCndê
Yacht Club, 5 O.W.N. 136, 29 (>.LIR. -L.MDLE~,J

3. Terminalion of Lease-Buildîngs of Les"e--Paymient for, hy
Lessor-Suhmission le lhree ?ersons bu Fix Amiounit te be
Paid-Arbitration, or Valuation-C onduet of Vatuatr-
Bias-Disqualification-Funelions of Vlaos-Mto
of Valuation-Entire Building - Estolpel-Sufiec
of Valuaion-Joint Act of Valualors-Evideýnce(-Eniforceý-
ment of Valuation. Campbell v. lril, :5 0.\\.N. 95.7.-
LENNox, J.

LATERAL SUPPORT.
Sce Damages, 2.

LEASE.

1. Option of Purch-ase of Demiaed Premiisea-Covenanit net to
Assign withoul Leave-Proviso-Leave, WiIfully and Ar-
bitrarily Withiheld-Evidence--Find(ing of Fact of Trial
Judge--Declaraton-amages-CýoBst. CorpiisIh v. Boles, 5
O.W.N. 799.-FALcoNBIIDO, C.J.K.B.

INDEX. W29
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2. Reformation-Limitation of Purp ose of Lease to Removal of
Sand-Linitation of Description-m"Sandl Bank"-Aseer-
tainment of Proper Boundaries and Description-Rteference
-Master 's IReport-Appeal-Evidence - View of Locus
Taken by Master. Empire IÀmestone Go. v. Carroll, 5 O.W.
N. 798.-Aip. Div.

See Contract, 19-Landiord and Tenant-Vendor and Pur-
chaser, 8, 13.

LEGACY.
See Pleading, 5-Will.

LIBEL.
1. Pleading-Statement of Claim-C-ause of Aetion-Applica-

tion of Defamatory Wordg to Partieular Person-Parties
-Joinder of Plaintiffs-Rule 66-Eýmbarrassment-Par-.
tieulars. Cooper v. Jack Canuck Pzsblshig CGo., 5 'O.W.
N. 66.-K&jLy, J.

2. Words Plainly Defamatory-Verdiet of Jury-No Lihel-
New Trial-Plea'ding-Evidence--Mitigation of Damiages-
Crixainal Charge-Retractation - Questions for Jury
Plaintiff Suing in Firm. Name-Practice. Lumsdeii& v.
,Spectator Printinq Go., 5 O.W.N. 1, 2,9 O.L.R. 293.-APP.
Div.

See Particulars, 7-Pleading, 8.

LIBEL AND SLANDER ACT.
See CDosta, 4.

LICENSE.
See Liquor Lieense Act-Municipal Corporations, 17-Negli-

genee, 3.

LI'CENSE 0F OCCUPATION.
See Crown, 3.

LIEN.
Sec Charge on Land-Mechanics' Liens--Trusts and Trustees,

4-Will, 17.

LIFE INSURANCE.
See Insurance, 5-11.

LIMITATION 0F ACTIONS.
1. Poesession of Land-Evidence-Preference Given to À4!-

firmative Evidence - Agreement - Aéknowledgment -
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Corroboration. *Cowley V. Simnpsorn, 5 O.W.N. 803.-Min->
D>LETON, J.

2. Possession of Land-Statutc of Limitati ons-B ouiid a ries-
Fenees-Encroachment-Buildings-Survey - Confirming
Statute 33 Vict. cli. 66-Tax Sale-Objections to,-Taxes
not; in Arrear. Kuvinskî v. Checrry, 5 O...167.-Âpp.
Div.

Sec Charge on Land, 2-Company, 2-Exeeutors and Admninis-
trators, 1-lusband and Wife, 4-Railway, il-Shools, 2,
-Solcitor, 3-Statutes (Construction of).

LIQUIDATOR.
Sec Collateral Securities.

LIQUOR LICENSE ACT.
1. Magistrates' Conviction for Offence aga;inst Act-Motion to

Quash-Necessity for Service of Notice of' Motion on Mag-
istrates-Time for Service--9 Edw. "I. chi. S2, se.25 (0.)ý
-Application wherc Conviction not Authorised bY Act-
Proof of Service in Time-Onus--Pailure to Meet-Pre-
lîminary Objection to Moton-Waiver-Enlaircmeni(,ts, of'
Motion-Deînanding Copies of Affidavits. Re? Elliott,5
O.W.N. 952.-App. Div.

2. Magistrate 's Conviction for Sefling Intoxiîeating Liquor withi-
out License--Motion to Qnash-Evidencc r uidcin
Rex v. McLeait, 5 O.W.N. 53.-Kmi,y, J. (Chrs.)

3. Magistrate 's Conviction for Seling Tntoxicating Liquior withi-
out Liccnsc-Motion to Quash-Evidetnce of Sali,-Agnv
of Defendant for Purchaser. Rex V. M4~io,5 OW.N.
284.-LATCHMRD, J. (Chrs.)

4, Magistrate 's Conviction for Sclling InitoxÎcatinig Liquior w1th-
ont License-Motion to Quash-Time-Service upon Cleýrk
of the Peae-Juradction of Magistrates-Couviction in
Absence of Defcndant-Adjouirnxnent-Penaýlty - Amiiount,
of Fine--Evidene-Suggestion of Prior Conviction. Rer
v. Gilmour, 5 O.W.N. 14.-LFwNox, J. (Chrs.)

5. Police Magistrate 's Conviction for Keeping Liquor for Sale
on Unlicenscd Premimc-Boarding-honse--Liqiioru Owiied,
by Boarders--Liquor License Act, -sec. 111, sub-see. 2 (9
Edw. VII. ch. 82, mce. 27)-Having Unreasonable qiiantiit>-

80-i5 O.W.N.
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of Liquor on Premises--Absence of Evidence-Finding of
Magistrate-Motion to Quash Convition-kffidavt-Ad-
xmssbility-Failure to Take Depositions of Witnesses li
Manner Prescribed by sec. 99 (9 Edw. VII. ehi. 82, sec. 19)
-Irregulartes in Procedure before Megistrate--Materia..
ity-Failure to Follow Statutory Procedre-Objections-
Absence of Prejudice. Rex v. Borin, 5 O.W.N. 412, 29 0.

»L.R. 584.-M1nmwTT, c.J.c.P.

6. Local Option By-law-Submission to Electors-Sec. 14 3 a of
Act (8 Edw. VII. eh. 54, sec. 11)-Favourable Deelaration
of Returning Officer-Adverse Finding on Scrutiny-Issue
of Licenses. Re Liquor License Act, 5 O.W.N. 225, 29 O.L.
R. 475.-App. Div.

Sec Municipal Corporations, 13-16-Warranty.

LOCAL OPTION.
See Liquor License Act, 6-Municipal Corporations, '13-16-

Warranty.
LOST GRANT.

Sec Water and Watercourses, 1.

LOTTERY SCIIEME.
Sec Criminal Law, 6.

LUNATIC.
1. Detention in Asylum for the Insane-Release on Probation

-Re-commitment-Habeas Corpus-Applcation for Dis-.
charge-Evidence. Re Dack, 5 O.W.N. 774.-MiDuIErOe,
J. (Chrs.)

2. Order Declarîng Lunaey-Application by Lunatie to Super-
sede-Lunacy Act, 9 Edw. VII. ch. 37, sec. 10-Evidence
-Insufflciency-Renewal, of A-pplication-Refereee--Not.
ice to, Comniittee. Re A'nntt, 5 O.W.N. 331.-MFEDITrI1,
C.J.C.P. (Clirs.)

See Thsurance, 3--Marrîage.

MAINTENANCE.
Sec Infant, 6-Insurance, 7-Will, 5, 7.

MAGISTRATE.
See Criminal Law-Lîquor License Act-Municipal Corpora-

fions, 17.
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MALICIOUS PROSFECUT1ON.
Reasonable and Probable Cause--Fiindiug ofJry amgs

Truesdefl v. Ilalden, 5 O.W.N. 58.-APP. Div.

2. Responsibility of Municipal Corporation for Proýsecutiiol of
,Off ender against By-law-Evýid(ýee. WVaters. v. Cily of
Toronto, 5 O.W.N. 210.-AiP. Div.

MANDAMUS.
See Company, 7-Schools, 1.

MANDATORY INJUJNrTION.
Sc Damages, 2--Municipal Corporations, 6.

MARRIAGE.
Action for Declaration of NullitY-Fratid-Inisanit-E dec

-Conseût-Delaration of Right or Statusq-Juidieature,
Act, sec. 16 (b) -Special Forum for Relief-parliainet-
Costs. Hallman v. Haflman, 5 O.W.N. 976.-LENOýX, J,

Sc Trial, 2.
MARRIAGE CONTRACT.

See Ilusband and Wife, 3.

MARRIAGE SETTLEMENT.
Sec Will, 15, 16.

MARRIED WOMAN.
Sc Hlusband and Wife.

MASTER ANI) SEýRVANT.
1. Contract of IlirÎng-Iliring of Sale.sman for Defluied Terri-

tory on1 Salary and Comrniisin-Breaeh of Agreemeit -
Miarepresentations as to Amount of Bujsinesýgs 1one-Fait-
ure to Prove-Dismissal of Salesman-Notice - Avcceptance
-Delay ini Filling Orders-Master not Bolund to Provide
Work for Servant--'Claîm for Danxage--ExagRg-,rstion-
Remoteness. (Jrocock v. .Edgar Aliet & CJo. Limited, 5 O
W.N. 340.-BRurrToN, J.

2. Contract of Hirîng-Wrongfui 'Dismîssaj of Sýervant--Ac-
tion for-Previous Reeovery in Action for Wage9-.-Eatop-
pel-Res Judicata. H1ayes v. Hasa,5 O.W.N. 571,-
APr. Div.

3. Death of Servant-Commuon Law Liability ofMsorNgi
gence -Defective System-SafetyDece-Edne-



1034 THE ONTARIO WEEKLY NOTES.

Findings of Jury. Paskwan v. Toronto Powf r Co., 5
O.W.N. 823.-App. Div.

4. Deatli of Servant-Dangerous Machinery - Negligence -
Defect in Condition of Prexnises-Comxnon Law Liability-
Efficient Cause of Jnjury Place where Deceased at Work
-Negligence of Superintendent-Workman l3ound to Con-
form to Orders and Conforming-Liability under Work-
men 's -Compensation for Injuries Act. Hlicks v. Smitlz'#
Falls Etectric Power Co., 5 O.W.N. 301.-'PP. Div.

5. Death of Servant-Defective Condition of Plant of Brick-
works-Negligence--Cominon Law Liability - Knowledge
of Superintendent - Omission of Precaution - Lability
under Workmen's Compensation for Injuries Act-Find-
ings of Jury-Danages. McNally v. Hatton Brick Co>., 5
O.W.N. 693.-KEUY, J.

6. Deatli of Servant-Negligence-FPailure of Fellow-servant to
Perform Statutory Duty of Master-Contributory negli-
gencee-Evidence--Fîndings of Jury. Linazuk v. G4ndian
Northern Goal and Ore DockGo., 5 O.W.N. 642.-BRiTToN,
J.

7. Death of Servant-Superintendent of Factory-Neglgene-
Defective System - Evidence - Workmen 's Compensation
for Injuries Act-Findings of Jury-Nonsuit. Lang v.
John Mann Brick Go. Limited, 5. O.W.N. 765.-KimLy, J.

8. Death of Servant in Mine-Action by Wîdow for Damages-
Negligene-Statutory Duty-Absence of Guard-Breach
-Mining Aat-of Ontario, 1908, sec. 164, sub-secs. 24, 25-
Defeetive Condition of Tool-Contributory Negligence--
Finding of Jury-Absence of Evidence to Support-Re-
jeetion of Finding by Trial Judge,-Equal Division of Ap-
pellate 'Court-Dismissal of Appeal-'-Costs. Pressick v.
Cordova Mines Lirnited, 5 O.W.N. 263.-APP. Div.

9. Injury to Servant-Action for Negligence-Findinge of
Jury - Contributery Negligence - Nonsuit. PhilIips 'v.
Canada Cernent Co., 5 O.W.N. M49.-ÂLCONBmInxm, IC.J,
K.B.

10. Injury to Servant-Dangerous Machinery-Want of Guard
-Negligenee---Contributory Negligence-Findings of Jury
-Division of Liability-Damages. LIÂverrnore v. Gerty,
5 O.W.N. 782.-PwxumNitiDE, C.J.K.B.
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11. Injury to Servant-Improper Use of Iot-elgneof
Foreman-Workiuen's Compensation forInri8A -
Operation of Hoist-Reasonable Safety- froini Acc( dien-
Building Trades Proteetion Acf, 1 Geo. V. eh- 71, sec. C -
Findings of Faet of Trial Judge-Dýmiages. 'Schoffilad v-

R.S. Blome CGo., Jûhnston v. R. S. BI~m Co., 5 O).W.ý. 38
-MIDDLETON, J.

12. Jnjury to Servant-Liabiliy at Common a-irie'
iCompensation for Injuries Act-Negligeniee. Lurv- Can-
adiau 117stinghouse (Co., 5 -O.W.N. 769-Appj. Dxv.

13, Injury to Servanit-Miýîner at Work nero d-tn
Falling frorn Penticee Neglîgencee-]FaIluire to oplt
Scaling-)amages. Muatson v. Moiid Nicke G o. Limte, 5
O.W.N. 652.-KEUX-, J.

14. Injury f0 ee ive e-Cus
of lI jury-Fnding- of Faef hy TrialJdg-ang.
Kostenko v. O'Brîin, 5 O.W.N. 6 9 -uus.NJ.

15. Injury to Servant-W 7ork of ConsfrucfýtigilINelge
of Forenan-Liabilty-Torf Comnited i Province4 of
Quebec-Remedy ini Ontario--Quebee.< Lim-~ <toal
Delict-Workmen's ('olpensation for11 injiir i ies Ac(t - Ex t rk-
territorial Effeet-Law of )oinieile of Paieis Ae(t or
Omission nof Justifiable in Qnbe9Edwi. Vii. eh,1i.
(Q. )-Fîndings of Jury-Jud(ge 's Cag-aa~
Quantum-Spcs. 2, 14, 15, of Queobeo Stitult(.-]vidnew-
Improper Admission-Inimateriaîlit.y.So v. Siralfeord
MiJ11/1 îa (Co., ;- O.W.N. 611.. ir Div,

16. Injuiry f0 Servant-Workmen's Comipenisationi forinre
Act, R.S.O. 1897 eh. 160, sec. 8 sib-ses. 2-, 3 -Ngiee
of Foreman of Works-Liabilityv of Misfeýr-iily of
Maister 's Prineipal-RailwAay CompatiCnsrco C'on-
traet-Retention of Contro.1-L-iability- for Negligencei-
Statufory Liability-Commoni Law Liability. alstm
v. Md'ormick, 5 O.W.N. 31, 29 O.L.R, . Ap.D.

17. Injury to Servant Workinig inMin Ngiee-.Mn
Aet of Ontario, 1908, sec. 164, Rulea 10, 3 1 -Fiiri- to
Observe--Negligence of Caiptain of Minie-Failurv to i-
spect-Fndings of Jury-Evidieniee f0 Warranit-~pî
mentary Finding by AppellateCor-a ge Wk.
nien'a Compensation 'for Injuiries Aet-EstimiateJ Eairings
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-Computation. Dementitch v. North Dome Min.ing -Co,, 5
O.W.N. 932.-A>p. Div.

18. Profit-sharing Enterprise--Statenient of Master as to 8cr.
-vant 's Share of Profits-R iglt to Impeach for Fraud-
Master and Servant Act, 10 Edw. VII. eh. 73, sec. 3, sub-
sec. 2-Finding of Fraud-Account-Referenee. *Wash-~
burn v. WVrigkt, 5 O.W.N. 515.-LENNox, J.

See Covenant-,Criminal Law, 9-Negligence, 2, 3-Nusance,
1-Railway 9, 10, 11.

MECIIÂNICS' LIENS.
Lien of Sub-contractor-Abandolmeflt of Work by Contractor-

No Sum Due by Owner to Contrartor--Liability of Owner
-Percentage to be Retained-Effect of not Retaining-
Proeeedings to Enforce Lien not Taken within Thirty Days
alter Abandonment-Meclianics and Wage Earners Lien
Act, 7 Edw. VII. ch. 69, secs. 6, 10, 12. Brooks v. Mundy,
5,O.W.N. 795.-App. Div.

MENS REA.
See Criminal Law, 9.

MILL-POND.
See Water and Watercourses, 3.

MINES AND MINERALS.
1. Mining Claiin-Boundaries--Deisiofl of Mining Comnmis-

sioner-Evidence-Appeal. Re Otmstead and Ezploratiam
Syndicate of Ontario Iiimited, 5 O.W.N. .8.-Arr. Div.

2. Recording of Mining Claim-Discovery of Minerals--Stak-
ing-Affidavit of Claimant Stating Matters not Kïnown to
Deponent but afterwards Shewn to be True-Inadmssibil-
îty - Necessity for Personal Knowledge-Unsurveyed
Lands--Order in 'Couneil-Mîning Act of Ontario, 8 Edw.
VIL. eh. 21, secs. 22 (2), 35, 49-56, 63--Lcensee. Re Mc.Leod
and ÂAmutrong, 5 O.'W.N. 145, 29 O.L.ýR. 398.-Arr. Div.

See Master and Servant, 8, 13, 17-Revenue.

MINING AGREEMENT.
See -Contract, 11.

MISCONDUCT.
Sec Railway, 7-Solicitor, 2.

MISDIRECTION.
See Motor Vehieles Act, 1.
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MISFEASANCE.
See Ilighway, 3, 7.

MISREPRESENTATION.
Sec Fraud and Misrepresentation.

MISTAKE.

Sec Exeentors and Administrators, 4.

MITIGATION 0F DAMAGES.
Sec Libel, 2.

MORTGAGE.
1. Action to Enforee by Forelosure - C'lalim upon Covenant

for Payinent-Part of Mortgage-money' s iiot Payable till
Majority of Person Initerestedl in bjand--EfTeeýt as ln
Remedies of Mortgagee -Parties- -- Infant. Wlsav
Thomson, 5 O.W.N. 815.-MiEityDiTii, C.J.C.P.

2. Assignment of, as Collateral Securityl for Proissii,-ory Note of
Lesser Amounit-ýRight of Assignior to Redleel- Disveharge
of Mortgage by Assignee ---- y Reisr Aet, 10 dw
VUI eh. 60, secs. 62, 66a, and Form lO-Jud1(icaitur( Aeýt-
Titie to Land-Vendor and Purehiaser. h', Blawd aid
Mohun, 5 O.W.N. 522, 30 O.L.R. 100.-Bon C.

3. Contrat-Indemnity-Pairenit and( Chid-\i1- Deývise (if
Mortgaged Land-Exoneration--- Suruty:v- - S-ubrogat 0on
Wills Act, R.S.O. 1897 eh. 128, secs. 37, 38S-Volunite-*I
Charge on Ltand. Bancroft v. Itilli'li, 5 'W.'N. 506, 30
O.L.R. 113.-App. Div.

4. Exereise of Power of Sale-Notice of Sale-Failure to site,
Amount Claimed as Due-Adlvertising before Expiry of
Period Named ini Notice-Mort gages Aet, 10 Ed.VIL eh.
51, secs. 27, 28--Damiages-Iijuneitioni--C'osts. Tmke r v.
Titus, 5 O.W.N. 61-A~osws 3JKB

5. Foreclosure-Parties to, Actioi-ENxecut ors of -eesdmort-
gagor-Will Power t SvIl lanmd=lefcare mit Joinedl
-Rule 74-Title to Land-Application unerVndrsm
Purchasers Act-Validity of Titie Dvrivedl thiroughi Fýore-
closure. Re Go(dberg anid Groýssberg, 5 O.W.N. 885i. Bsrri-i
TON, J.

6, Foreclosure-Refer'ene-ýReport of Master-Sbqu t In-
cumbrâners- Priority -Dateýs of Mortgage - Dates o?
%lgistration-Notiee- R-egistry Act, 1910, sýcs. 70o,71
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"Party' '-' Person' '- Costs - Stay of Proeeedings after
Judgment-Payment by Mortgagor of Principal, Interest,
and Costs-Tender -Sufllciency - Rule 485. *Hevey v.
Kerr, 5 O.W.N. 842.-BoYD, C.

7. Judgment for Riedemption or Sale - Reference - Par-
ties-Assignees of Parts of tke Equ4ity of Redemption-u,-
sequent Iibcumbrancers -Additon. of Parties i. Master's
Office-Riides 16, 404, 433, 468, 469, 49O-Practice-iibsti-
tuted Serviee-Represeittationi of Olasses.1-Mortgagees be-
gan an action for sale of the whole of the lands comprised
in the mortgage, except three parcels which had been re-
leased. There were 33 original debts, but the plaintifis dis-
continued against 22 :-Ield, that the action dîd not become
fAtally defective upon the discontinuance; for, although al
parties interested in thc equity of redemption must lie
parties, tliey inay be made parties eithcr by the original
writ or in thec Master's office; and, when the equity of re-
demption is severed, different pelrsons cntitled to redeem
in respect of different parcels must be made parties.--Jn.es
v. Baw* of Upper Canada, 12 Gr. 429, and Buekley v. Wil-
son, 8 Gr. 566, followed.-The proper practice after judg-
ment is for the Master to add as parties in his office ail per-
sons interested in the equity of redemption not already
parties: Rule 490 (Rules of 1913) ; Port ma n v. Paul, 10 Gr.
458.-In this case, a reference back te thc Master -was
directed, in order th-at hc miglit add ail those interested in
the equity of redemption, not already parties, as parties,
aithougli they were numerous-The Master must inake a
formai order adding parties, and they must bc advised: Rule
404 (Rules of 1913).-There should be added, as well,. al]
those having any lien, charge, or incumbrance upon the
mortgaged premises or any part thereof subsequent bo the
plaintiffs' mortgage.-Ruie 77 (Rules of 1913), as to repre-
sentation of classes of defendants, does not appiy where the
parties have ail separate and distinct interests in land, and
riglits te exoneration and contribution which differ accord-
ing to their tities and tlic dates of acquisition thereof. But
the M11aster lias power te order substituted service under
Ruies 16 and 433 (1913). Home Building and Savings A4sso-
ciatio v. Pringle, 5 O.W.N. 226.-App. Div.

8. Sale of Land Subjeet to-Equitable Obligation of Veindee to
Pay-Coveyance not Exeeuted by Vendee--Agreement
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under Seal-Recital-Specialty 1etAsncof Covven-
,ant-Assignment of Snpposed Covenant Aionim by. As-
s igneo to Recover Mortgage-moneyv Ntet-ssity for Noticet
of Assignmenit-Rule 85-PleadIng11---Staitmtiiý of (1:11111
Disclosing no (Cause of Acio- fua to A edSa
ute of Limitations -Suinuiary Dismissai of Action.
Furniss v. Todd, 5 O.W.N. 3.MonTN,.

9. Sale under Power ini First MortgaePrha yScn
Mortgagee--Aetioni by Purchiaser agaiist Mrggro
,Covenant for Pay' mt iiibt of iotg )o ot edecî

Admisson-{)us-,Judgmet-MotIto Vary v itts
'Costs. (Irof t v. MK ni O.'.60-ByC.

10. Security for Loan hy (îty C'nrporatinni IoMauct-
ing Company-Agrecmuint - la - redit oni Loaii for
Men Einployed iMauatr- otutinfMrgg-
deed-Enforcement-Asý,si,(xinwný-t Ily ('oxpauy for Buntit
of -Creditors-Proviso for Reete o Mrgge4ov
ance of Property by Asýsignue to AohrCrpn En
ployiuut of M\en ini Manufactory'v by that('pay tvt
of, as-Compliance with Mortgage -Bnu-oîrtA-

signment-Rdemption-Darnages t,,- I iied Obigaton t
Repay Loan-Account-Coits. (]ity of Woodstock v. od
stock A-utomobile Manufactiiqjt,( Co., ) O.W.N. -)40.-
MIDDLETON, J.

Sec B3anks and Banking, 2-Collateral Scrte-Cmay
2, -Contract, 5-Insurance, 4 -Pa » mujt oit of Court -
R.eceiver-Titie. to Land, 1-Venidor anid Pueae,2, 6.
15, 22, 23--Wîll, 2, 8, 23.

MOTORVECES

Sc Ilighway, 6, 8--Motor Vehiclee Act

MOTOR vEiIICLiES ACT.

1. Injury to Bicycliat by Motor Veicele oni Highwayit- ldeuitity
of Offending Car with that of* DfnntEiee-01Onus
-Finding of Jury-Number of Car-2 Geo, V. ch.i 48, ses.
19, 23-Liability of Owner of Ca-e1gneFiuto
Prove Violation of Act-Appicationi of sec. 23 --Ju dge'm
Charge - Miadfirection - General Verdict - Nw Tria-
Co8ts. Louryv. Thompsoni, 5 .W.N. 240, 29 O.L.I.478.
Arr. Div.
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2. Jnjury to Person by Motor Vehicle on I1ighway-V iolatic
of 2 Geo. V. ch. 48, -secs. 6 (1), 15-Liability of «'Owner
under sec. 19-Purchaser of Vehicle in Pos4session an
-Control - Unpaid Vendor Retaining Legal Title (
Ownership. Wynne v. Dalby, 5 O.W.N. 487, 30 O.L.R. 6'
-App. Div.

MUNICIPAL CORPORATIONS.

1, Alteration in Grade of llighway-Nec-essity for By-law-
Agreement between Members of Couneil and Private Ind
vidual-Sale of Gravel-Consolidated Municipal Act, 19O;
sec. 647-Work of Repair-Duty to Keep in Repair-IJi
opened Road Allowance-Injury to Land Abutting on Roa
Allowance by Removal of Gravel-Action agaînst Indu
vidual Doing Work-Injunction-Damages. Taylor i
Gage, 5 O.W.N. 489, 30 O.L.R. 75.-App. Div.

2. Bonus'for Promtion of Manufactures-Muniicipal Act. 190"
sec. 591 (12) (e) ---"Induestry alreaJy Estabtisked eS-ewher
in the Province'"-Meannwg of "Established"ý-Bisie,
(Jarried on for Ten Months in Rented Premises. -A by-lai
of the town of Orillia provided for the raising by the sal
o'f debentures of $25,000 to be lent to a shoe company as
bonus to assist them in establishing a boot and shoe facetr 'at Orillia. A motion 'was mnade to quash the by-law, on thi
ground that it violated sec. 591 (12) (e) of the Municipe
Act, 1903, because it granted a bonus to an "industry a]
ready established" in London. The eompany asserted tha
its business was not "established" in London within thi
xneaning of the statute, because, altliough the business wa
carried on there, it was carried on in rented premises ini
way that indicated that its location in London wa-s of
tem'porary eliaracter, pending coinpletion of the contern
plated arrangement for a bous from. that munieipality
and that, no arrangement having been made, the compan.
ouglit to be ýat liberty to.move its business to any municipal
ity ready to grant the desired bonus :-Held, that " estab
lished" should be read as "earried on," flot as "set upoi
a seeured and permanent basis." The intention was t,
prohibit one munieipality front offering a bonus to an in
dustry* which was being carried on in another. The by-la
was quiaahed. Re Bluak and To'wn of Orîii, 5 O.W.N. 67
-MIDDL.TOIÇ, J.
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3. Bonus in Aid of Industry Established elsewhere-Mýuniial
Act, 1913, sec. 396 (c)-Braneh Business to bec Established
in Bonusing Municipality-By-law-Order Quiashing-ý. 1ý
'Wolfenden~ and Village of Grimsby, 5 O.W.Ný\. 0-Mu>
TON, T.

4. Bridge Ereceted 'over River-Obstruction to Flow of Wa in

Spring Freshets-Injury to Property-Statutory.\ Authlor-
ity-Duty of Corporation-*Negligenee--Interferiice. with
Private Rights-Evidenece-Absence of Expert Adv'ice'
Negligence in Construction-Daniages-Nuisanet.- Inijuic,-
tion. *Guelph W'orsted Spini)iig Co. v. City of Guelph,
Guelph Carpet Milis Co. v. City of Guelph, 5 O.W.N. 761.-
MID»LEroN, J.

5. Desftruction of Ratepayer's House by Fire-Accumulation fy
Combustible MVatter in Iliglways--Delay of Fire I)epart-
metnt in Responding ta, Alarm of Fire--Statutory Powvrs
and Duties of Corporation-Permissive Pwr-ib iy

Ga~nv. Towun of Haileybury, 5 O.W.N. 415.-L.M'il-
FoKD, J.

6. Drainage-Natural Watercourse-Obstructioni by Inadequate
Culvert-Injury ta, Private rpryNginc-Pa.
ing of Proper Culvert-Mandatory Order J)mg'
Costs. Ruddy v. Town of Milton, 5 O.WV.N, 2,M.E
TroN, J

7. Dra iiagc--Watercourse-Agreement withLndon-A.
sence of By-law and Corporate Sa-xctdTraniscv-
tion-Benefit Reeiîved by orrtinDmg-M d-
tory Order-Costs. MeBain. v. Towný?Aè p of 5aan OA.
N. 544.-MMDLMNo, J.

8. Electrie Light and Power Franchise- E rec ti1on of Polos iu
Lanes of Town-Location of Poe-Cnetof MuiWipli
Council1-Necessity -for-Unreasonable Wiladig-it-
terim, Injuntion-Refusal ta Coinueii(. Towni of WaIk, r-
ville v. Walkervlle Light and Powr Co., 5 O,ýW.N. 429.
LATcHFORD, J.

9. Expropriation of Lancl-By-law-Noticeý of Exp)rop)ritioni-
Repealing By.iaw - Expropriationi of Simaller P'ortio--
New Notice - Withdrawal of First Notice -Enitry upon>t
Lanid before Passing of Second By-law-Clairi to Paymlenit
for Lands Covered by First BylwMncplAot, 1903,
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sec. 463-Right to Repeal ]3y-law-Absence of Authority
to Enter before Award-Municipal Act, 1913, sec. 347-
Damages by Reason of Passing of By-law. Gitest v. C7ity
of Ilamilton, 5 O.W.N. 310, 8 9 9 .- MDDLIETON, J.-APP. Div.

10. Expropriation of Land-CompensationAward-Value of
Land and Buildings-Stock in Trade-Business Disturb-
ance-Capitalization of Net Annual Revenue wîth Addition
of Potential Value-Business Profits--Personal Element-
Contingeneies-- Compensation 'for Disturbance Based on
Three Years' Profits--Adequacy-Goodwill. *Re Meye-s
and CJity of Toronto, 5 O.W.N. 733.-APP. Div.

11. Expropriation of Laniv-Industrial Farm-Addîtion te-
Land outside City-By-law-Muncipal Act, 1903, sec. 576
(3> Municipal Rd, 1913, sec. 6-"--ýAcquire' -PurcIhasr
or Expropiaition-ýSpeciol Ad, 1 Geo. V. ch. 119, sec. 5-
Bona Fi*s-Nccessity and Dcsirability of Add,it to Farm
-Statutory Powers-Non-exhaîistion by Original Purchase
-Interprcîatiow Act, 7 Edw. VIL. ch, 2, sec. 7 (33). ]=By
sec. 576 (3) of the Municipal Act, 11903, the eouneil of a
city may pass a by-law "for acquiring any estate in landed
property, within or without the city, for an industrial
farm. " By sec. 6 of the Municipal Act, 1913, the power to
acquire includes the power to, acquire by purchase or ex-
propriation; the former provision being limited to purchase.
By a special Act, 1 Geo. V. eh. 119, sec. 5, the Corpora-
tion of theCity of Toronto were given power to expropriate
lands within a certain radius outside the city, and to estab-
liali an industrial farmi thereon. Subsequently the city cor-
poration acquired lands for the purpose of an industrial
farni, by purchase, sanctioned by resolution of the eity cen-
cil, but net by hy-Iaw. On the lOth February, 1913, a by-
law was paîsed, reciting the special Aet, but flot mentioning
the general Act of 1903-the Act of 1913 had not yet been
passed-and reciting that lands had been acquired and a
farm established, "and that, in the opinion of the couneil,
it had become necessary to, acquire additional lands for the
purpose of the farn; " then enacting that certain lands
were "expropriated and taken for the purpose of an addi-
tien te the said fan: -IJ-eld, upon the evidence, that the
hy-law was passed in1 the bond fide exercise by the muni-
eipality of powers believed te he possessed by it.-The
necessity and desirability of the acquisition were questions
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entirely for the couneil, and could not, in the absence of
ma fides, be reviewed by the Court.-Held, a]lso, that the
powers conferred by the statute were flot exhausted by the
original purchase. fie Inglis and City of Toronto, 8 0.
R. 570, explained and distinguished.-By the Interpretation
Act, 7 Edw. VUI eh. 2, sec. 7 (33), if a power îs collferred,
it xnay be exercised from time to time as occasion requires.
Re Boyle aud City of Toronto, 5 O.W.N. 97.-MiDDLrn'os, J.

12. Expropriation of Works and Property of Gas and Electrie
Light Company-Munieipal Aet, 1903, sec. 566, sub-see. 4
-Street Lighti.ng-Stated Case - Inferenees of Fact -
Powers of Corporation. Sarnia Gas and Etectric Ligkt (Co.
v. Town of Sarnia, 5 O.W.N. 532.-Rinnm, J.

13. Local Option By-law-Votiîtg on-List of' Persons Entitled
to, Vote-Revision by County Court Judge-&cope of-
Last Revised Voters' List-A4dditûn of Names-Municipal
Act, 1913, secs. 265, 266, 2 67.1-UJpon a motion to, prohibit a
County Court Judge from. entertaining an application to
add certain names to the list of the names of persona en-
titled to vote upon the submîssion of a proposed local option
by-lam,:-Held, that under the new provisions of the Muini-
cipal Act, 1913, the intention is to give finality to the votera'
lista, and at the same time to allow the necessary amend-
nients to be made up to the last possible moment, so that an
exact list of those entitled to vote may be made before the
voting takes place.-The list to be certified is to be based
upon the last revised votera' list, omitting persona whosc
naines are entered thereon but are not entitled as appears
by such list to vote on the by-law: sec. 266 (2).-Sections
265, 266, and 267 considered.-The Judge was prohibited
£rom including the names of any who did not appear by
the last revised votera' list to be entitled.-When the list
is being prepared for a local option by-law, and tenants and
noniinees of corporations have no right to vote, the pro-
visions of sec. 265 have no application. Rie Bramipti2 Local
Option By-law, 5 O.W.N. 644.-MiDDLm'oN, J. (Chms)

14. Local Option 13y-law-Voting on-Qualifications of Votera-
Serutiny by County Court Judge-Deduction of Votes f rom
Total and front Majority-Premature Final Paasing of By-
law by Couneil-Absence of Prejudice-Deputy Retuirning
Offler-Interest-Bias-Ballots Marked for icapaittaed
Voters-Negleet to Rvequire Deelarationê-Municipal Act,
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1903, sec. 1 71-Irregularity Cured by sec. 204-Nanes Ad-
ded to Voters' List by County Court Judge-Voters' List
Act, secs. 21, 24-Irregularities in Procedure--Certificate
of Judge-Finality. Re North Gower Local Option By-latw,
5 O.W.N. 249.-App. Div.

15. Local Option By-law-Action to Restrain Town Council froin
Submitting to Electors-Interim Injunction-Balance of
,Convenience-Speedy Trial-uie 221-Liquor License Act,
sec. 143a. Hcsir v. Town of Meaford,, 5 O.W.N. 7 8 3.-Mm..
DLETON, J.

16. Local Option By-law-Action to Restrain Town Council
from Suhmitting to Electors-Liquor License Act, sec., 141,
sub-secs. 1 ' 5, sec~. i 43a-By-Iaw Suhmitted in Prevîous Year
and Defeated-Judgment Deelarîng Submission Illegal-
Consent Judgment-Compromise - Inconclusive Judgment
-Ineffectiveness-Validity of Previous Submission - Ab-
sence of Evidence-Necessity for Proof-Rights of Eleetors
-Refusai of Injunction-Constitution of Action-Statue of
Plaintiff-Costs. *Hgjjr v. Towon of Meafard, 5 O.W.N. 868.
-ODIN~S, J.A.

17. Pedlars-L-Coiuty 13y-law Regulating - Peddting wÎthoul
Licese on Boundary-line between Counties-Magistrate's
Convieton-utisdiction-Municipal Act, 1913, secs. 433,
436, 439, 446.1 -The defendant was convieted by a Justice
of the Peace lor the county of Huron, for peddling and
selling goods in the county of Huron, without a license,
contrary to a by-law of that county, passed under the auth-
ority of sec. 583, sub-sec. 14, of the Consolidated Municipal
Act,'1903. The evidence taken before the Justice shewed
that the offence was eoinmitted on the boundary-road be-
tween the township of Tuckersmith, in the county of
Huron, and the township of Hibbart, in the county of
Perth :-Held, that the boundary-road was flot part of the
eounty of Huron; and there was nothing in the Municipal
Act, as it stood, before the passing of the Act of 1913, nr li
that Act (3 & 4 Geo. V. ch. 43), making a boundary-road
part of county.-Sections 433, 436, 439, and 446, con-
sidered.-And, therefore, the magistrate had no0 jurisdic-
tion; and the conviction mnuet be quashcd. Rex v. Hamilton,
5 O.WNX 58, 265.-KELLuY, J. (Chrs.) .- Ayp. Dxv.

18. Regulation of Building-' -'Garages to, be 'used for Hire or
Gain' "-Garage to be Used by Tenants of Apartment Rlouie
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-Municipal Acf, 1903, sec. 541a, sub-sec. (c)-City By-
law. City of Toronto v. Delaplaute, 5 0.W.N. 69.-Mmi-
DLEFTON, J.

,19. Sanitary Byy4aw ,Collection of (Iarbag,-e-D)elega tion of
Aufhorify-Mînisterial Matters. Re Kn.ox- <zd ('ityi of
Befleville, 5 0.W.N. 237.-FALCONBRMDE, C.J.K.B.

20. Waferworks By-law-Powers of Counil-Expenditure of
Money-Special Act, 3 & 4 Geo. V. eh. 109-Excueding
Sum Fixed by Act-Motion to Quash By-daw-Disc;ref ion.
Re Clarey and City of Ottawa, 5 0.W.N. 370.-T iLENNx, .J

21. Municipal Corporations-Waterwork&-Byý-law--Expendi-
ture of Money-Power of Conciîl-Necessîty for Submis-
sion of By-la-w to Ratepayers--Special Act, 3 & 4 (Jeo. V. ch.
109(0.) - Motion to Quasli By-law - Former By-law
Quashed-Res Judicata-Mandate of Provincial Board of
Healih-Effeef of-Public llealth Acf-Absence of Plans
and Details of Waterworks Scheme-Statutesý-Domiinion
Act-Auhorisation of Waterworks in Quebec-Necissitv
for Quebec Legigiafion. Re ('lare y and C'ity of Ottawva, 7
0.W.N. 673.-LENNox, J.

Sc Asessment and Taxes-Building ('ontract, 3-Crirninal
Law, 8-Highway-Injunction - Insurance, 2 - Liquor
License Acf, 6-Malcious Prosecution, 2-Mortgage, 10--
Negligence, 6-Parties, 1, 4-Schools-Street Railways, 1
-Water and Watercourscs, 2.

MUTRDER.
See Titie f0 Land.

NAVIGABLE WATERS.

See Water and Watercourses, 2.

NEGLIGENCE.

1. Death by Drowning of Person Attempting f0 Crosl River-
Action under Fatal Accidents Act-Broken Dani-Find-
ings of Jury - "By flot Having Wafchmen" - Otlher
Grounds of Negligence Relied on, flot Pound, and so Nega-
tived-Voluntary Assumaption of Risk-Neg1ignce of De-
ceased-Dsmîssal of Action. *Hti*on v. Napam&ee River
Improvement Co., 5 O.W.N. 467, 553.-FLCNBRIDUE, C.J.
K.B.
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2. Death by Drowning of Seaman Employed on1 Slip-Action
for Damages Arising from-Falling Overboard Caused by
Deeeased's Own Negligence-Legal Duty of Employers as
to Rescue-Evidence -Contract of Hiring - Master and
Servant. *Vanvalkenburg v. Northern Navigation CYo., 5
,O.W.N. 564.-App. Div.

3. Deatli of Workman on Building-Action by Widow mider
Fatal Accidents Act-Negligence of Servant of Contractor
-Defective Plank-Absenee of Knowledge of Intention of
Deceased to Use Plank-Absence of Contractual Relations
-Licensee-Findings of Jury-Evidenee. Bitton v. Mac-
kenzÎe, 5 O.W.N. 818.-Bi'rN, J.

4. Destruction of Fishing-nets in Waters of Stream by Tug and
Boom of Logs-Side Channel-Lawful Setting of Nets-
Fisheries Act, R.S.C. 1906 eh. 45, sec. 47, sub-secs. 2 and
4-Duty to Use Care where Nets Unlawfully Set-Acta
Amounting to Negligence-Findings of Jury-Absence of
Finding that Negligenc Found was Causel of Destruction-
Finding by Appellate Court-Judicature Act, 1913, sec.
27, sub-sec. 2. *Smnith v. Northern Construction Co., 5 0.
W.N 789.-App. Div.

5. Excavation in Public Lane-Absence of Guard-Loss of
Horse Falling into flole-Findings of Jury-Use of Lane
for Unhitching Horse-Reasonable Use-Excavation Made
by Independent Contrator-Danger to Persons Using Lane
-Liability of Person for whom Work Done-Contributory
Negligence-Relief over against Contractor-Maintenance
of Barrieade-Contract-Time-Ora1 Evidence - Admisa-
sibility-Questons Submitted to Jury. McLean v. (Jrown
Tailoring Co., 5 O.WN. 217, 29 O.L.R. 455.-Ar'r. Div.

6. Highway-Construction of Sidewalk - Use of <'Mxer"-
Frightening Horse--Loss of Horse-Liability of Munici-
pal Corporation-Objeet Likely to Cause Danger-Know.
ledge of Corporation-Independent Contractor. McIntosh
v. County of )9imcoe and TownshÎp of Sunnidale, 5 O.W.
N. 793.-Api'. Div.

7. Injury to, Person Working on Highway-Negligence of
Driver of Vehicle Owned by Defendant-Evidenee-Find-
ing of Trial Judge--Appeal. Kettie v. Dempster, 5 O.W.
N. 149.-App. Div.
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See Fatal Accidents Act, 2-Ilighway-Master and Servant-
Motor Vehicles Act-Municipal Corporations, 4, 6-lPar-
ticulars, 1, 2-Railwaiy Release--Solieitor. 3- Street Rail-
ways-Water and Watercourses, 3.

NEW TRIAL,
See Contract, 18-Criinal Law, 3-Libel. 92 Motor Vehieles

Act, 1-Street RaiIlvays, 4-Warranty.

NEXT FRIEND.
Sc Street lZailw'ays, 5.

NONFEASANC E.
See Highwziy, 2.

\'ONRE>A III 0F TIIGIIWAY.
Seo Highway, :3, 6-9.

NONSIUIT.
See Master and Servant, 7, 9-Street Railways, 2,

NOTICE.
Sec C ontriiet, 20 Land Tities Act, 2 Landiord and Tenant, 1

-MNaster and Servant, I-Payinent out of Cour-gi-st
Laws Street Railways, 1-Vendor andPrearWtr
an(I Watercourses, 1.

NOTICE OF ACTION.
Sec Ilighway, 3.

Se (olupaiiy, 8.

NOTICE 0F ASSkGNME'NýT.
Sec Mortgage, 8.

N(>TI<F 01Q0 ENI>ROPIIIATION.
$c Municipal Corporations, 9.

NOTICE OF SALE.
se,- Mtortgage, 4.

NOTICE 0F TRIAL.

Sec leading, l-TriaI, 3.

NOVATION,
Seo Company, 1.

81-5 o.W.'.
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NUISANCE.
1. Blasting in1 Quarry-Reckless Use of Explosives-Limited in-

.juntion-Acts of Servants -Leave to App]y - Costa.
Township of Etobicoko v. Ontario Brick Paving Co., 5 0.
W.N. 356.-MIDDLETON, J.

2. Floatabie and Navigable Streain-Lumbering Operations-
Riparian Owner-Injury to Lands-Chain Reserve-Iligh
Water Mark-Access to Water-Saw Logs Driving- Act,
R.S.O. 1897 ch. 143-Unreasonable Obstruction to Stream-
Statutory Rights of Timber Licensees-Status of Plaintifl
-Special Damage-Encroachînent on Plaintiff's Land-
Extent of-Damiag(-es-Injunction - Removal of Logs -
Counterclaim Tiamages by Reason of [ntQrirn Injunetion.
lIreson v. Hûlt Timber Cto., 5 ýO.W.N. 577.-AeP. Div.

3. Obstruction of Lane-Injunction Stay of Operation to En-
able Defendants to Abate Nuisance - Damages -Costs.
Fitzgerold v., ha pma, 5 O.W.N. 888.-KELLY, J.

4. Vapour and Dust from .Smelter-Special Injury to Plaintiff
-Loss of Animal Damage-Costs-Injury ta Public Ge-
eraily-A ttorney-Gerb rai - Iýnjumntion - Evîdence.]-A
public nuisance is distingtiished from a private nuisance
only in this, that the latter is an injury to the property of
an individual, while a public nuisance is un injury to the
property of ail persons who corne within the sphere of its
operation; though it rnay be injurions to a greater or lesser
degree as to different people within the area affeiited.-
Soltau v. De' Held, 2 Sirn. N.S. 133, 142, followed.-And
ho id. in this case, that the operation of the defendants'
smel ter for silver ore in the town of Orillia, causing the
emission of smoking vapour or fumes, was Eable to affect,
more or less prejudicially, ail persons living or owning pro-.
peity in the neighbourhood.-It was a case of alleged pub-
lie nuisance, in regard to whieh the plaintiff took individual
action, on the ground of particular damage; and lie must
prove somte grievance of his own other and beyond that
suffered by the general community in1 the vicinity.-H-av-
ing regard to the constitution of the action and to the fail-
ure of the plaintiff to prove any special damage cxcept the
loss of a cow, and having regard to the evidence of the de-
fendants that no appreciable damage could or would re-
sult from the operation of the smelter, as recently equipped
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and operated, unless by soi-ne accident, the plaintiff should
recover damges to the extent of $80 for the cow, with costa
of action on the lower scale and no set-off; but no injunc-
tion should be granted. This wîthout prejudice to furtiier
litigation, slîould circumistances justify it.-And semle
that if the operation of the smelter continued as iii 1912,1
there would be a case for an injunction, il the matter wore
brought before the Court by the Attorney-General as for a
publie nuisance. Cairns v. Canada Refiniiig and Simd:ti*ng
Co., 5 O.W.N. 423.-BoYD, C.

See Criminal Law, 8-Municipal Corporations, 4-Water and
Watercourses, 2.

OBSTRUCTION.
See Ilighws'y, 7-Nuisanee, 3.

OCCUPATION 'RENT.
See Vendor and Purchaser, 14.

OFFICIAL C-UARDIAN.
Sc Devolution of Estates Act-Insurance, 8.

ONTARIO RAILWAY AND MUNICIPAL 'BOARD.
See Assessînent and Taxes, 1, 7, 8.

OPENJNG ROAD ALLOWANCE.
See llighway, 5.

OPTION.
See rontract, 5-Lease. 1-Vendor and Purchaser, 8. 10, 13

ORDER, IN COUNCIL.
See- Mines and MineraiIs, 2.

OWNE R.
See Motor Vehicles Adt.

PARENT AND) CIIILD.
See Contract, 12-Fatal Accidents AtIfn-Mrgg,3

Trusts and Trustees, 3.

PART PERFORMANCE.
See Contract, 12.

PARTICULARS.
1. Staternent of Claim-Action under Fatal Accidents Act-

Death of Railway Servant-Negligenc(e-Workrien 's., Coin.
pensation for Injuries Act, sec. 15-Naines of iErnlploYee
Ouilty of Negligence-Res Ipsa Loquitur--Ruleçî and Re-

10-19
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gulations of Railway Comipany. Pierce V.' Grwid Triink
B.W. Co., 5 ýO.W.N. 9 62.-MIDDLETON, J. (Chrs.)

2. Statement of Claim-Action under Fatal Accidents Aet-
Death of Plaintiffs' Son in Railway Accident-Neglgence
-Cause of Accident-Res Ipsa Loquitur-Oppressive Or-
der for Particulars Pleading - Damages. Milvenuna v.
Canadiait Pacific R.W. Co., 5 O.W.N. 779.-MuDDLETON, J
(Chrs.>

3. Statement of Claizu Alimony-Accusations against llusband
- Discovery -Costs. Love v. Love, 5 O.W.N. 345.-
.HOLMESTED, SENIOR REGISTRAR (Chrs.)

4. Statement of Cia im-Coiitract-Damn-ges-Pract ice-Infor-
mation Obtainable by Discover y- Trii, Funetiun of Par-
ticulars-Supplementary I o 1Wo!d r'ý Owenî 8oiud LiOn-
ber Co. v. Seaman Kent Co., 5 O.W.N. 55, 93. HOLMESTED,
SENIOR IfEGISTRAR.-MIDDLETON, J. (Clirs.)

5. Statement of Claim-Damages-Breaehes of Contract. Col-
umbia Graphophone Co.. v. Real Estates Corporation Lim-
ited, 5 O.W.N. 53.-HOLMESTED, SENIOR REGISTRAR (Chrs.)

6. Statement of Claim-Former Order flot Complied with-In-
abiiity to, Furnish Particulars-True Funetion of Particu-
lars--Leave to Apply after Discovery. IIc.iea Xorthira
Power Co. v. S. Pearson & Son Limit cd, 5 O.W.N. 5,52, 648.
-lOLMaE'rnn, SENIOR REGISTRAR..-MIDDLtTON, J. (Chrs.)

7. Stateinent of Claim-Libel-Immaterial Allegation. Mu,- Vý tyj
v. Ottawa Citizeni Co., 5 O.W.N. 237, 28 u'~~
SENIOR ýREGISTIZ, R--LATCHFO)RD, J. (Chrs.)

8. Statement of ('Iaim-Paragraphs of, Ordered to be Struck
out i Defauit of Particulars-Breach of Trust-Order Set
aside-Leave to, Apply aftcr Discovery-Examinations-
Costs. JJi.on v. Trusts and Guarantee Cto., 5 O.W%.N'ý. 645.

-MIDDLETON, J. (Chrs.)

Sec Libel, 1-Pleading, 3.

PARTIES.
1. Jofinder of City Corporation as Defendant-Liahility for

Acts of Police ýConstable-Pleading. McAvoy v. inne
(>.W..\. 688. MIDDLETON, J. (Chrs.)
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2. Joiiider of l)efendants-('ause of Aetion-('onnected Trans-
actiois-Joint Liability---Douht as to ich l)efendaît lRe-
spoiisible for Death of Plaintiff's Husband-Alternative
Claiin-Rule 67. Till v. Tomi of Oakville, 5 O.W.N. 443,
601. LENNOX, J. (Chrs.)-MiDiýroN, J. (Chrs.)

3. Motion by 1)efendants to Coinpel the Addition of Newv Plain-
tiffs--Contract-Principal and Agent-Counterclaim. IV'i)-
-iiifrith. v. Finlieirnan, 5 O.W.N. 78 1.-MIDuLETON, J. (Chrs>ý,.)

4. Third Parties-Motîin to Set aside Third Party Notic-(-
Death by Electrie Shoek-Action for l)ainages agaiinst
Municipal Corporation Supplying Electrie Light-Ulaiirn
for Relief over agaînst Telephone Conmpany-Crostsng of
Wires-Measure of l)amages-Rule 165. ia rkelr v. Toen.
.of Oakville, 5 ýO.W.N. 441, (301. I4ENNox, J. (Chrs,-
MII>DLETON, J. (Chrs.)

5. liir(I Parties--Service of Thîrd P>arty NoieEtninof
Tîime for ,Irreg-ularitY-Rules 165, 176-Propeýr Subjeet
of Third P>arty Notice (iaiiii for (Contributioni. Dlimjn w»i
Baibk v. Armnstr-ong, 5 O.W.N. 105.-IIOýLmEsTEO, SENIO)R
IiEGISTRAR (Ch rs.)

See Banks and Baniking-, 3-ýContriiet, 3-C.rown, 2 -1-liway,
10, I 1-Libel, I Mortgage, 1, 5, 7 -Munîcipal Corpora-
tions, 16-Nuisance 4-Vendor and Purchaser, 9, 20.

PARTNERSII 1?.

1. Action to Estahlish Ageietand for Shiare of Profts-
Miniig ('lalinSale oF-Evideiie-ý-Fiuiniig of Fact of
Trial JudgIe (Countercelaitii-Proiis,,oiry'\ Notes-( Collateral

Agrcinntas to Tiine of Paymenit. Jiabiiu v. Labiw, 5 0.
W.N. 609.-LATCHORD, J.

2. Oieration of Theatres-Pooling Agreumut -Conastrueticn-
Death of Partnier-Continuance of Partiiership Rgh of
1>ersonal Reprcsentative-Dclarafory Jiudgmut-Acuoilnt,
-Reference-Motion for Judginent where Defenve Strueki
out-Rule 3 5 4 -Practce. WhVitneýy v. Smai!, -) O.Wý.N.
160i.-BRITTON, J.

See Discovery, 1-Execution-Master and Servant, iS-Veni-
dor and Purchaser, 23.
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PARTY WALL.

Pailure to Estahlish-Evidence-Eaisement-Injunctioii-Dam-
ages. Home Bank of Canada v. Might Directories LimÎted,
5 O.W.N. 690.-FALCONBRIDGE, C.J.K.B.

PASSENGE R.

See Railway, 12 Street Railways, 3.

PASSING-OFF.
See Trade Naine.

PATENT FOR INVENTION.

Assignment - Validity - Execution Act, 9 Edw. VII. eh. 47,
sec. 16 (O.)-Intra Vires-Property and Civil Rights. Pelt
Gas Compressing Co. v. Fe1t, 5 O.W.N 82l.-FALCONBRIUo,
C.J.K.B.

Sec Company, 9-Fraud and Misrepresentation, 5.

PATENT FOR LAND.
Sec Crown, 2.

PAYMENT.

See Banks and Banking, 2--Contract, 9, 16, 27-Mortgage, 6.

PAYMENT INTO COURT.

See Charge on Land, 1-Contract, 25-Highway, 3-Insuranee,
7, 8-Principal and Agent, 5.

PAYMENT OUT 0F COURT.

Money Paîd in by Mortgagec-Surplus Proceeds of Mortgage
Sale--Notie-Personal Service -Service by Publication.
Re Weber and Morris, 5 O.W.N. 166.-BarTTON, J. (Chrs.)

PEDIGREE.
Sec Contract, 17.

PEDLARS.

See Municipal Corporations, 17.

PENALTY.

See Contract, 13-Liquor License Act, 4.

PENSION.

Sec Banks and Banking, 3-Fatal Accidents Aet, 1.
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PLANS.

See Cnnternpt of Court. 2-Contraet, 1-Deed-lighway, 2.

PLEADING.

1. Reply Setting Up Facts Alleged in Stafeinent of Clairn and
Struck out as Irrelevant at that Sfage---2Re1evaney in Reply
to Allegations of Defence-Substance of Reply well Pleaded
-Superfluous Language. S>ider v. Snùler, 5 O.W.N. 956i.

-BRiTToN, J. (Chrs.)

2. Reply f0 Counterclaim-Striking ouf as Ehrasn vv
f0 Aniend. Mitchener v. Sinclair, 5 O.W.N. 347.-Ho),lME-
5'IED, SENIOR TIEGISTRAR (Chrs.)

3. Stateinent of Clain-Order Sfriking ouf Portions anid for
Partieulars of Other Portions iXppeal. Scully v . Nelsoit, .

O.XV.N. 164.-BRITTON, J. (Ch r8.)

4. Stafement of Clairn Specially Endorsed Wrif of Summons
-Appearance and Affidavit of Defence-Absence of EIec-
fion by Plaintiff f0 Treat Endorsernent and Affidavit as
Ilecord-Statement of Defence xîof Delivered within Ten
DIIys--Service of Joinder and Notice of Trial- Segt ting
aside-Validafing( Subsequent I>elivery of Defence-A-
eount-Refercnce--Costýs-Rules 56, 112, 121. Smith v.
Walker, 5 O.W.N. 410.-KEuLY, J. (Chrs.)

5. Stateinent of Clairn ")peci:i1Iy Endorsed Writ of Summiiion--
Extension of Claiimn Antîi.iting Defexice-Act ion on Pro-
inissory Notes-Leg-acy--Set-off of Crom-cIains on Notes-
Claim for Payment of Legaey-Exeeutors--Forum-Rules
.32, 33, 56, 57, 109, 11, 127, 141, 143, 151 (1913)-Dffuse
and Irrelevant Allegations-Paragraph Setfing forth Evid-
ence. Snider v. Sn.ider, 5 O.W.N. 325, 528, 30 -O.L.R. 105.-
IIOLMESTED, SENIOR REGISTRAR.-BOYD, C. <Chrs.)

6. Stafement of Defene-Aetion Begun by SpeciaIly Endorsed
Wrif-Appearanee Entered and Affidavit Filed-Absaee
of Elecfion by Plaintiff fo Proceed to Triafl-Delivery of
Defence after Lapse of Ten Days £ rom Appearance-Motion
fo Set aside for Irregularif y-Refusai of-Coss-Rltiff 56,
112, 121. Munn v. Young, 5 O.W.N. 426.-Hoî.im]ýED,
SENIOR REGISTRAR. (Chrs.)
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7. Statement of I)efence-Amendment-Judgment. Steinberg
v. Ablramovitz, 5 O.W.N. 107. -FALONBRIDGE, C.J.K.B.
(&hrs.)

S. Statemeiit of I)efence-Libel Newspaper-Coinment--Justi-
fication-Publie Interest-Immaterial and Irrelevant Plead-
-ing-Strikiing ont. MeVeity v. Ottawa Citizen Co., 5 ýO.W.N.
469.-HOLMESTED, SENIOR REGISTRAR (Chrs.)

9. Statement of 1)efencc-Motion for Lt ave to Amend by Alleg-
ing Fraud iii Bringing of Aetion-'Contract - Discovery-
Leave Refused. Delap v. ('aîadianî J>acifioc R.W. Co., 5 0.
W.N. 850,-MIDDLETON, J. (Chrs.)

10 Statement of Defence-Motion to Strike out Portions-Em-
barrassmnent-Titie to Land-Land Tities Act-Res Judi-
cata. Toronto Devetopmcents Lîmited v. Kennedy, 5 O.W.N.
922.-BRITTON, J. (Chrs.)

Sve Crown, 2-Libel, 1, 2-Mortgage, 8-Partictilars--Parties,
i Principal and Agent,' 4,' 5-Railway, 11-Vendor and
Purelhaser, 10 Writ of Summons, 7.

PLEDGE.

See Timuts anîd Trustees, 5.

P>OIS ON.
Se (rimiiial Law, 9.

POLICE CONSTABLE.
Sec ýParties, 1.

POLICE MAGISTRATE.

Sec Criminal Lawv, 3-Liquor License Act, 5-Solicitor, 2.

POND.

S eé Water and Watercourses, 3.

POSSESSI ON.
SéeLimitation of Actions.

POST OFFICE.
Sc Brok(,r, 2.

POWERl 0F APPOINTMENT.
sc Will, 241.
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POWER 0F ATTORNEY.

See Charge on Land, 2-Titie to Land, 2-Vendor and Pur-
chaser, S.

POWER 0F SALE.

&ec Mortgage, 4, 9-Vendor and Purcliaser, 22.

PRACTICE.

Dismissal of Action-Default of Plaintîff-Security for Costs-
Order Disinissing Action-Appeal-Relief f roen Order as
Indulgeiice-Terms. Bianico v. McMilkn, 5 0.W.N. 196.-
LENNox, J. -(Chrs.)

Sec Administration Order-Appeal-Contempt of Cou rt-Costs
1)iseovery L)ivision Courts -Evidence -Infant, i-

Judgment-Land( Tities Aet, 1-Libel, 2-Lquor Lieeiise
Aet, 1-Luilatie-Mortgage, 6, 7, 8-Partieulars-Parties--
Partnership, 2-Payment out of ýCourt-Pleading - Re-
ceiver-Settement of Action-Stay of Proeedinga-s--Street
Railways, 5-Trial Vendor and I>urehaser, 9, 20-Venuev
-Writ of Summons.

lPREFERENCES.

See Assignuients and Preferences.

PRELIMINAIIY INQITIRY.

$e('riiiinal Latw, 8.

PRESCRIPTION.

S Water and Watereourses, L.

PRESENTME NT.
Sec Clieques.

PRESSUVRE.

Sec Assignments and Preferenees, 3.

PRESUMPTION.

See Criininal Law, 5-Insurance, 10-Titie to Land, 2-Water
and Watercourses, 4.
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PRINCIPAL AND AGENT.

1. Agency for Insurance Company-Substitution of Individual
for Company as Agent-Liability of Individual to Aceount
for Moneys Received since Substitution-Assumption of
Liability for Preceding Period-Statute of Frauds--Find-
Îng of Fact of Trial Judge-Appeal. Llo yds Plate Glass
Insuraîwe Co. v. Eas4mure, 5 O.W.N. 498.-App. Div.

2. Agent 's Commission on Sale of Land-Commssion-agree.
ment-Commission to be Paid out of Purchase-money-Sum
in Cash to be Paid to Agent as Deposit-Purchaser Making
Cash Deposit but Failing to Complete Purchase, through
no0 Fault of V'endor-Forfeiture of Deposit - Claimi of
Agent to Retain, for Commission. Fletcher v. Campbell, 5
O.W.N. 261, 29 O.L.IR. 501.-App. Div.

3. Agent's Commission on-.Sale of Mining'Claim-Commissiona-
agreement-Lost Document-Dispute as to Rate of Com-
mission-Finding of FacI of Trial Judge. ('onnell v. Ruck-
uail, 5 O.W.N. 61O.-LATC11FORD, J.

4. Agent's Commission on Sale of Right to Use Secret Manufae..
turing Proffls-Cominission-agreement Based on Sale to
Named Person "or his Associates" - Negotiations with
Named Person Broken off-Subsequent Sale by Principal
to Associate-Evidence of Contemporaneous Oral Agree-
ment Inconsistent with Signed Document-Inadmissibility
-Independent Paroi Agreement - Reformation of Docu-
inent-Pleading-Amendmnent-Quantum Meruit-Amouzit
Fixed by Original Agreement - Sale Brought about hy
Original Introduction - Construction of Agreementîs
Commission on Sums Paid - Declaratory Judgment
as to Sums to be Paid Set aside-Right 10 Brîng New Ac-
tions-Appeal-Costs. *Stewart v. Henderso», 5 O.WN.
737.-App. Div.

5. Agent 's Commission on Sale of Shares-Agreement-Limît..
tion 10 Shares Sold to one Person-Evdencee-Pleading-.
Payment into <Jourt-Costs. Blackie v. Seneca Su(perior
S'ilver Mînes Limited, 6 O.W.N. 252.-Ai'p. Div.

6. Purchase of Farm-Fraud of Agent-Prncipal Entitled to
Benefit of Purchase at Price at whieh Agent Purchased-
Aeount~--Repayment of Sums Obtained by Agent--Judg-
ment-Terms of Carrying ouI Purchase. Bell v. Coleridge,
5 O.W.N. 655.-LATRFORD, J.
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Sec Broker-Contract, 7, 14-Fraud and Misrepresentation, 1, 6
-Il-ýusband and Wife, '-Liquor Lic4-nse Act, 3-Parties, 3
-Railway, 3-Sale of Goods, i Vendor and Purchase;r, 8.

PRINCIPAL AND SURETY.

Sec Contract, 24-Mortgage, 3.

PRIVATE PROSECUTOR.
Sec Crirninal Law, 6.

PRIVATE WAY.
See Way.

PRIVlLEGE.

Sec Contract, 5, $ Diseovery, 2, 4, 5.

PRIVY COJINCIL.
S(e Infant, 1.

PROBATION.
sge Lunatie, 1.

PRODUCTION 0F DOCUMENTS.
Sep Dîscovery.

PROFITS.

See Comnpany, 5 ('oitrâüt. 7Executors auîd Administrators. 4
-Master and 'Servant. 18-Municipal Corporations, 10-
Partnership, 1.

PROHIBITION.

Sc Comnpany, 7-Division Courts.

PROMISSORY NOTES.

Seeo Chose in Action-Collateral Securities-Contraet. 18 -Part-
nership, 1-Pleading, 5.

PROSECJJTO'R.
Sec Crimiînal Law, 6.

PROTEST,

PROVINCIAL BOARD 0F HEALTIL.

s.'eý Municipal Corporations, 21.
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PUBLIC AUTHORITIES PROTECTION ACT.

See Highway, 3.

PUBLIC IIEALTH- ACT.

Sec Municipal Corporations, 21.

PUBLIC HIGIIWAYS IMPROVEMENT ACT.

Sec Hfighway, 7.

PUBILIC SCHIOOLS.
Sec Sehools.

PUBLIC UTILITIES ACT.
See Ilighway, 3.

QUANTUM MERUIT.

Sec Buildingc Contraet, 3-Company, :3 -Prncipal aind Agent, 4.

QUTEBEC LAW.

-Sev Ilusband and Wifc, 3-Ma'der and Servant, 15.

RAI-LWAY.

1. Animal Killed on Track-Finding of Fact of Trial Judge-
Reversai by Appellate Court-Absence of Fenees-Duty of
Railway Company-" At Large "-Negligence of Owner-.'
"Wilful Act'"-R ailway Act, R.S.C. 1906 ch. 37, sec. 294,
sub-sec. 4 (9 & 10 Edw. VIL. ch. M0, sec. 8). Palo v. Casn-.
ad-tan, Northirii f.l.. Co., 5 OW.N. 176, 29 O.L.R. 413.-
App. Div.

2. Carrnage of Goods-Breach of ýContract-Condîtion of Goods
on Delivery-Dainages-Value of Goods. Lemon, v. Gr-and
Trunk B.W. CJo., 5 O.WN. 813.-FXLCONRIDGE, C.J.KB.

ý3. Carnîage of Goods-Sale of, to Pay Charges-Neglgence(, of
Auctioneers Employed by iCarriers-Conversion of Goods-
Third Parties-Remedy over-Bili of Lading-Exceptions
-Railway Act of Canada, secs. 345, 346-" Owneýrs~ Risk"
-Involuntary Bailees-Independent Agent or Contrator-
Consent of Owner to Sale. Swale v. (]anadicrn Poific, JL.V
Co., 5 O.W.N. 402, 29,O.L.R. 634.-Apip. Div.

1058



EYDEX.

4. Expropriation of ilf Interest iii Land - Compensation
Award-Value of Land-Evidience--Expert Witueses -

Sales of Neighbouring Parcels-Adnissibility - Weight -

Market Value - Information as to Sales--Hearsay Testi-
mony-Compulsory Purchaseý-Addition of Ten per cent.
to Truc Value - Interest-Appeal-Costs. Re National
Trust (Co. and Canadian Pacific R.W. Co., 5 O.W.N. 221, 29
O.L.R. 462.-APP. Div.

5. Expropriation of La nd-A ppli cation for Warrant for lin-
mcd jate Possession- Defective Material-Amendment-Dis-
missal of Application-Costs. Re Strong and Campbellford
Lake Ontario and 'Western R.W. Co., Re Stronq and
Ontai and Quebe 11.1. Co., 5 -O.W.N. 25.-loDrns, J.A.
(Chrs.)

6. Expropriation of Land-Compensation and Dainages-Arbi-
tration and Award-Evidcnce of Value-Injurions Affec-
tion-Interference with Access-Jlighway-Possibîlity of
Clo&ing-Jnjury by Ilailway Previously Constructed-New
Situation Created by Second Railway-Determnination of
Extent of Arca Affected-Percentage of Depreciation-In-
jury from Smokc, Noise, and Vîbration-Titie to Land-
lies Judicata. H~e Rullings and ('anadian Nortluern 11.1V
Co., 5 O.W.N. 396, 29 «L.R. 608.-Api'. Div.

7. Expropriation of band-Compensation andiIangsAcr
tainment by "Valuers"-Agree>ment betwecn anowe
ani Coinpanyx -Motion toSet aid(e -Awar-d" of' Valuers-
Valuation, not Arbitration -Jturi-sdietion of CutMs
conduet of Valuiers -- iterview with Owneri iin Absence of
Represclitative of Comi-pany-Validity of Decision not
Affected-Evidence not; before Valuers--Failure of U0oin-
pany to Adducc Exarnination of Valuer-Discret ion. *Rc
Laidiqu', and ('arnpbellford Lake Outai and W.üsto'n RA..
Ca,, 5 O.W.N. 534.-T3uo, C.

8. ExpIropriation of La;inmdRailway Act, R.S.C. 190; ch. 37-
Cnouisation- 1Daînages- Injurious Affectioni of' Land not
Taken(ýi-Awaý,rd-Appeýal frorn-1uty of pplaeCourt
Basis, o? Awad- nal boss by cociee-'pa-
izaliti-Guner-al Bvdneas to Depreciation iniVau
Opiniions of Wýitîîessest,,-Unaimity-Doubt as to Iiimdepeîîdii
ence of 'l'estirnoy-Interest-ýProvision for, ini Awarid
.Jurisd1ietion) of A rhitrators-C.osts -Irreleveiit Eiee'
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Direction for Payment to Claimants-Apprehended Clains
-Secs. 187, 210, 213, 214 of Act. Re Ketcheson and Caii-
adian Northern Ontario B.W. Co., 5 O.W.N. 36, 29 O.L.IR.
339.-App. Div.

9. Injury to and Death of Servant-Brakesman-Action under
Fatal Accidents Act-Cause of Death-Fault of Deceased-
Negligence-Findings of Jury. Cook v. Grand Trunk R.W.
Co., 5 O.W.N. 347.-MDDLEToN, J.

10. Jnjury 10 and Dealli of Servant-Person Employed i Re-
moving Tee from Traeks-Spur Line in Yard of Indlustrial
Company--Negligence iii Moving Cars on Traeks-Liability
of Raillway Coinpany-Non-liability of Industrial Company
-Finding of Fact of Trial Judge-Danages-Assessment of .
Mercantile Trust Co. v. Steel ('o. of Canada, 5 O.W.N. 307.
-MIDDLETON, J.

11. Injury 10 Pickman in Yard by Shunting Cars-Negligence---
Evidence-Defeetive System-Pleading-Findings of Jury
-Fault of Foreman-Fellow-servant-Actjon flot Brought
within Time Limitcd by Workmen's Compensation for In-
juries Act-Lîabilîty at Common Law. Kreiuszyniîcki v.
Canadian Pacifie R. W. Co., 5 O.W.N. 3 1 2 .- MIDDLETON, J.

12. Passenger-Expulsion from Train - Findings of Jury-
Failure to Produce " HatCheck " Given by Conductor when
Ticket Taken up-By-law of Company-Railway- Act,
R.S.C. 1906 eh. 37, sec. 217. Haînes v. Grand Trunk R.W.
Co., 5 O.W.N. 298, 29 O.L.R. 558.-Aî'p. Div.

See Appeal, 6-Contract, 23, 24-Damages, 3 -Discovery, 3-
Highway, 5-Master and Servant, l6-Partiulars, 1, 2-
Receiver-Statutes (Construction of?-Street Railways-
Way.

RATIFICATION.

See ýCompany, 1, 6-Executors and Adminiitrators, 4.

RECEIVER.
Railway -- Appointment at Instance of Second Mortgagee-Posi.

lion of Receiver-Mortgagee 's Bailiff-Rights of First Mort-
gagce-Application for Leave to Appeal from Order Ap-
pointing Ileceiver-Leave to Take Proceedings 10, Di9plae
Receiver-Retention of Motion-Appeal. Trusts and a-uar-
antee Co. v. Grand Valley R.W. Co., 5 O,W.N, 848.-MmrDDz..
TON', J. (Chrs.)
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RECE[VING STOLEN GOODS.

Sec Criminal Law, 10.

RECTIFICATION 0F REGISTER.

S-ee Land Tities Aet.

REDEMPTION.

Scp Banks and Baku,2 (ontraet, 5-Mortgage, 9, 10.

REFORMATION 0F AGREEMENT.

Il'ee Principal and Agent. 4.

REFORMATION 0F LEASE.
Sec e ase, 2.

REG[STRY LAWS.

Agreement for Sale of Timber Standing on Land-Registrable
Instrument-Prior Registration of Subsequent Convuvanice
of Land-Notice to Grantee after Conveyance and Paymewnt
of Purchase-money, but hefore Registration-Priority-Reg-
istry Act, 1910, secs. 70, 71. 'Pe'blcs v. H!I.ýlop,,5 O.W.N.
826.-App. Div.

See Deed-H-ig-hway, 2-Land Tities Act-Mortgage, 2, 6--
Vendor and Purchaser, 9-Water and Watercoursea. 1.

RELEA SE.

Action for Negligence Causing Personal Injuries-Dý,efvee of
Release under Seal-?ayment of Small Sum and Execuition
of Document Releasing Defendants-Issue as to Validt--
Fraud-Undue Influence-Evidence-Finding of Faet of
Trial Judgc. Arkles v. Grand Trunk R.W. ('o. 5 O.W.N.
462.-FALCON BRIDGE, C.J.K.B.

",ee llusband and Wife, 5-Lunatic.

RELIEF AGAINST FORFEITURE.

S-ee bandiord and Tenant, 1.

RELIEF OVER.
See Negligence, 5.
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See Pleadirig, 1, 2. RPY

RES 1PSA LOQUITUR.
See Particulars, 1, 2.

RES JUDICATA.

See 'Contract, 21 Division Courts, 2-llusbaiid atid Wife, 4-
Land Titlis Act, 1-Master amff Servant, 2 Mulinicipal Cor-
porations, 21-Pleading, 10-Railway, 6.

RESCISSION.

See Banks and Banking, 4 - Contract, 11, 18 - Damnages, 1
-Fraud and Misrepresentation, 5, 12- Vendor and Pur-

ehaser.

RES.CUE.
See Negligence, 2.

RESERVED BLD.
See Judicial Sale.

RESTITUTION.

See Fraud and Misrcpresentation, 12.

RESTORATION.
See Damages, 2.

RSTIIAINT 0F TRADE.

See Covenant.

RESTRAINT ON ALIENATIO'N.

Sec Vendor and Purchaser, 20-Wil1, 2,2.

RETAI NER.
Sec Solieitor, 1.

RETRACTATION.
Sec Lihel. 2.

REVENUE.

Supplementary Revenue Act, 1907, 7 Edw. VII. eh. 9), sec. 20ai
- Amending Act, 1 Gee. V. ch. 17, sec. 3 - Payment of
Provincial Taxes-Owners of Mining Locations-Summon,ý
f0 Delinquent Co-oýwners--Forni of-Several Parcels-lii.
terest of Persons in Mining Locations. Re JJining Localioi,iý
D. 199 et al., 5 O.W.N. 756,.-\IIornFTON, J. ('Chi-a,,)
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REVERSION.
See Crown, 1.

REVOCATION.

Sc Settiement-Titie to L4 and, 2-WilI, 24.

RIPARIAN RIGHITS.

Sc Nuisance, 2-Water and Watecourses, 2, 4.

RIVER.
See Water and Watercourses.

ROAD.
Sec Ilighway.

ROAD ALLOWAN{JE.

Sec Municipal Corporations, -1.

TtOAD COMPANY.
Sec High way, 1.

RULES.

(Consolidated Rules, 1897.)

See COSTs, 5.

430 (3), (4).-See LAND T1TLES .A(!T, 1.

(Consotidated Rule-s, 1913.)
1 6 .- See MONlRTGmGE, 7.

25 (1) (c). -See WRIT OF SUMMONS, 3, 5.

25 (1) (e), (f), (g).-See WRIT OF SUMMONS,

25 (1) (e), (h).-See WRIT 0F SeMMONS,, 2.

26.-See WRIT 0F SUMMONS, 1.

29.-See WRIT 0F SUMMONS, 1.

32.-Sec PLEADiNa, 5.

33.-See PLEADING, 5-WRIT 0F SUMMONS, (j.

37.-See WatT'0F SUMMONs, 6.
82-5 o.W.Nx.
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56.-See JUDGMENT, 2-PLEADiNG, 4, 5, 6-WHIT OF' SUMONS,.

6, 7.

57.-See JUDOMENT, 1, 2-PLEADING, 5.

66.-See LIBEL, 1.

67.-See APPEAL, 5-PARTIES, 2.

74.-See MORTGAGE, 5.

85.-Sec MORTGAGE, S.

109.-See PLEADING,, 5-.

111.-See PLEADING, 5--WRIT OF SummoNs, 7.

112.-See PLEADING, 4, 6-WÎtî'r op~ SummoNs, 7.

121.-See PLEADING, 4, 6.

1.27.-See PLEADING, 5ý-WRlT,0F SUMMONs, 7.

134.-See VIENDOR AND PULRCHASER, 9.

141.-See PLEADING, 5.

143.-Sec PLEADING, 5.

isis-See Irý.\DINC,,;5.

leS-.-Sec APPEALi, S I>ARTIEs, 4, 5.

176.-See PARTIES, 5.

219.-Sec WRnrr OF SUMMONS, 4.

221.-Sec MUNIC[PAL CORPORATIONS, 15)

24S.-See TRIAL, 3.

;~7-See DiscovERY, 3.

354.-See PARTNERSIIip, 2.

373 (g).-See COsTs, 4.

404.-See MORTOAGE, 7.

468.-See MoRTG;AoE, 7.

469.-Sec MORTOAGE, 7.

485.-See MORTGAGE, 6.

49 0.-See MORTOAGE, 7.
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5O7.-Set APPEAL, 2.

52 1.-See WRIT 0F SUMMONS, 1

602.-See VENDOR. AND lPURCHASER, 20.

649..-See COSTS, 2.

SALARY.
See Schools, 2.

SALE 0F ANIMAL.
See Contract, 17.

SALE 0F BONDS.

See Fraud and Misrepresentation, 4.

SALE 0F ENOINE.
See Contract, 18.

SALE 0F GOODS,

1. Action for Price of Engine Sold-Defects-Oral Represeuta-
tion of Agenit of Vendor-Provisions of Written Agree-
ment-N.\otce of Defects-Imputed Knowledge of Contents
of Written Agreement. George White &' Sons Co. Limited
v. Hobbs, 5 0.W.N. 65 9.-FLONBRIDOE, C.J.K.B.

2. Contract-M\aehinery-Iinplied Warranty-Defective Work.
manship-Use of linproper Material-Fitness;: for Purpost'
of Purchaser-Specifications--Power Capacity-ive-year
Guarantee-Refusai to Accept-Title to WRinain in Vendor
until Payîuent in Full-Findings of Fact of Trial Judge-
Acceptance on Appeal-Rights of Purchaser -Coiiîtin
Precedent to I>aynient-Provisions of Contract-Exclusimn
of Unspecîflcd Ternis and Condîtion,--Non-exclusioii of' 111-
plied Conditions-Provision for Return of DefectiNe Pairts
of Machinery-Inapplicability in Absence of Acceptance--
Return of Portion of Purchase-money Paid - Daviiages.
*Alabastiine CJo. of Paris Limitedc v. Canada J>roduc< r ami

Gas Erigine (Jo. Limited, 5 O.W.N. 723,-App. Div.

3. Mýachine-I mplied Warranty-Represe1itaton4itnl>S for
Purpose--Reliance on Judgrnent or SkilI of Manuiifatuirer
or Dealer-Evidence, fpkn v. .Ja»nnim)i, 5 .. 743,
-MIDDLETON, J.
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4. Wheat in Elevator-Purchse-price not Paid-Destruetion by
Pire ini Elevator-Property flot Passing-Insurance-Ven.
dor 's Loss. Richardson v. Georgian~ Ba~y Milling a>id Power
Co., 5 O.W.N. 539.-MIDDLETON, J.

Sec Contraet, 7, 15, 19, 22-Motor Vehicles Act, 2-Warranty-
Writ of Summons, 3.

SALE 0F GRAVEL.
Sec Municipal Corporations, 1.

SALE OF HAY.
See Contraet, 1, 6.

SALE 0F LAND.
Sec Damages, i Devolution of Estates Act-Executors and Ad.

ministrators, 4-Fraud and Misrepresentation-Mortgage,
7, 8-Principal and Agent, 2, 6-Vendor and Purchaser -

Will, 20.

SALE 0F LUMBER.
Sec Contract, ý9, 10.

SALE 0F MANUFACTURING PROCESS.
Sec Principal and Agent, 4.

SALE 0F -MINING CLAIM.
Sec Principal and Agent, 3.

SALE 0F MINING PROPERTIES.
Sec Judicial Sale.

SALE 0F POISON.
Sec Criminal Law, 9.

SALE 0F SHARES.
Sec Principal and Agent, 5.

SALE 0F TIMBIER.'

Sec Contract, 20-Registry Laws.

SALE 0F TIMBER LIMITS.
Sec Contraet, 21.

SANITARY BY-LAW.
Sce M'unicipal Corporations, 19.
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SAW LOGS DRIVING ACT.
See Nuisance, 2.

SCALE 0F COSTS.
Sc Contraet, 16-Costs, 1, 2-Damages, 3.

SCIIOOLS.
1. lligh Schools-High School Board-Sums Required for Main-

tenance--Requisition upon Municipal Co>uncl-Deficit froin
Previous School-year-Iligh Schools Act, 9 Edw, VII. eh.
9, sec. 24-Bona Fides-Unforeseen Expenditure--Duty of
,Council- Mandainus. *Re Ath<rns Hîgh &Iwool Board and
Township of JRea~r of Yonge and Escott, 5 O.W.N. 100, 29
OULR. 360.-.\IDDIE'ON, J. (Chr.)

2 Public Schools-Coiuntv Inspector-Salary-Aetîon for Ar-
rears-By-law of County Counil-Public Schools Act -

"Se hool "" "Departaient "-Rate of Payment according to
Numler of School's-Lirnitation of Actions--Specialty- Ac-
tion upotn Statute-Perod of Iiimitation-Acceptance of
Salary I>aid -Estoppel. *Carlyle v. ('oweity of Oxford. 5
0.W.N. 728. -App. Div.

3. Separate Schools-By-law of Town Proviîng for Levying
Tax Rate-Requisition of Separate Sehool Board for Fixedl
Sum-By-law Provîding for Larger Suin to Cover IUncol-
lectible Rates-Powers of Councl-Separate Sehools Acit,
3 & 4 Geo. V. eh. 71, secs. 67, 70-Public Schools Act, 9
Edw. VIL. ch. 89, secs. 47 72 (n)-Imposition andColc
tion of Rates-Quashing Part of By-law-Couts. *Re Theýr-
riault and Town of Cochrane, 5 0.W.N. 26, 704.-LEi<Nox,
J.-Ai'i. Div.

Sect Assessmcnt and Taxes, 1-4.

S ''(R 1 I INY.
Sui, Mrunicipal Corporations, 14.

SEAL.
Sec Mortgage, 8-M4uncipal Corporations, 7-Release.

SECURITIES.
Sec Executors and Administrators, 3

SECURITY FOR COSTS.
Sec, Costs, 3, 4-Pratice.
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SENTENCE.
Sec Crimina1 Law, 4.

SEI'ARATE SC[IOOLS.
Se Schools, 3.

SE PARA T1ON.
Se Iltusband and Wife, 4, 5.

SERVICE 0F NOTI-CE.
Sec Payinent out of Court.

SERVICE 0F NOTICE 0F MOTION.
Se Liquor Licen.se Act, I.

SERVICE 0F 'IHIRD PARTY NOTICE.
See P~arties, 5.

SERVICE OUT 0F TIIE JUJSDJCI IO.;
See Writ of Summons.

SET-OFF.
See Broker, 2-Contract, 9, 13-C.sts, 2-Damages, 3--Fraud

and iMisrepresentatîin, 12-Pleading, 5-Vendor and Pur-
chaser, 14.

SETTLED ESTATES ACT.
See WiII, 13.

SE TTLEMEN T.
Trust Deed-Action to Set aside-Undue Influence of Bene-

ficiary-Mala Fides-Confident jal Relationshp-Lacek pf
Independent Advice and Assistance-Absence of Power of
Revoeation-Voluuitary Settlement-Mental Inceapacity of
Settior-Remuneraton of Trustee*--Costs of Action. Hous-
ton v. London and Western Trust Co., 5 O.W.N. 336.-LEN-
NOX, J.

See Trusts and Trustees, 4-Will, 15, 16.

SETTLEMENT 0F ACTION.
Judgmaent Signed for Default of Defene-Soietors-Corr-s

pondence-Order Sctting aside Judgment-Mofion toSt
aside Stateinent of Clajin - Enforcernent of Settiement-
Proceeding in Original Action-Practice. (Jairweross v.
McL<ean, 5 O.W.N. :)152. -lJou.ýE.STED, SENIOR EITR
(Chirs.)

See Bazîks and B. :nkji;g, 4-Contract, 4.
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SIIARES.
See Banks and Banking, 4-Broker-Company-C'oiitraeiýt, 4

Executors andl Admni.strators, 1, 3-Fraud and Msvr
sentation, 3-Principal and Agent, 5.

.111 P.
See Negligence, 2.

SLANDER.
See Costs, 4.

SOLICITOR.
1. Action for Bill of Costs-Ilusband and Wife-Aetjoln 1îoul

in Name of Wife-Liahility of lIusband-Absenee of Wi
teii Retainer - redit Given to Wif - Finding of 1F:tet.
Beek v. Lang, 5) O.W.N. 90t). -IMoLTON, J.

2. Police Magistrate Practîsing as Solicitor-Actîin for. Iiiduvw
îng WrongfuI Eviction-Absenee of Mýaiee-Fin iiî of
Jury-Officiai Assistance in Eviction-Faîiure of' iiiii Ii
to Establisb Va-ý-e i\isconduet-Costq. Fritz v. Jelf, t.
W.N. 41.M~IEOJ.

3. Retention of Moneys of Client in Settlient oR' (X-s, zmd
Diabursements-Agreecment wvit1 ('lient-Bill or t' iýt' ue
Delivered-Motion for Accourit and Delivery of 11111 Mauh,
after Lapse of Fifteen Years--Claiiri against Solicitors for-
Negligence-Statute of Liîni.atîins-Dsmissal of' Previotis
Application. Re SoliQîtors, 5 O.W.N. 671.-Mnx.TON, J.
(Chrs.)

See Costa, l-Distovery, 2, 4-Settement of Actiou-Vendor
and Purehaser, i 1-WilI, 26.

SPECIAL ENDORSEMENT.
See Pleadîng, 4, 5, (6-Writ of Sumions, 6, 7.

SPECIALTY.
Sec Sehoolq, 2.

SPEUIFIC PERFORMANCE.
Sec Contract, 4, 12-('rown, 2-Fraud and Mlisitrýen8tation,

11-Vendor and Purehaser.

STATED CASE.
Se Crimninal Law, 3, 6-Fraternal Society-Muttnic-ipel Corpor.

ations, 12.
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STATEMENT 0F CLAIM.
Sec I>eading, 3, 4, 5.

STATEMENT 0F DEFENCE.
See Pleading, 4, 6-10.

STATUTE OF FRAUDS.
See Contraet, 6, 12-Principal and Agent, 1-Vendor and Pur-

chaser, 10.

STATUTE 0F LIMITATIONS.
See Chargeon Land, 2-Company, 2-Executors and Admin-

istrators, 1-lusband and Wife, 4-Limtaton of Actions
-Mortgage, 8-Shools, 2-Statutes (,Construction of).

STATUTES (CONSTRUCTION 0F.)
Interpretation - Raîlway - "Actions for Indemnity" -Time.

limit-Special Act Incorporating Street Railway Company,
36 Viet. ch. 99 (0.) -Incorporation of Provisions of Gen-
cral Railway Act, C.S.,C. ch. 66-Six Months' Limitation
*by sec. 83-Effeùt of Incorporation-Repeai of General
Act-Effeet of-One Ycar's Limitation by 6 Edw. VII. ch.
30, sec. 223-,Repeal of R.S.O. 1897 ch. 207, sec. 42()-
Interpretation Act, '60 Viet. ch. 2, sec. 6 -"Special Act.',
*Kilgouir v. Lmidon Street 11.1. CJo., 5 O.W.N. 942.-APP.
Div.

Sec Alien Labour-Assessment and Taxes--Asaignmexits and
Preferences-Comeaîy, 6-Costs, 4, 5-Criminal Law -
Crown-Iighway, 1, 2, 3, il-Insurance, 7-Lanâ Tities
Act-Lîmitation of -Actions, 2-Liquor License Act-Muater
and Servant, 15-Mechanies' biens-Mines and Minerais'--
Municipal 'Corporations, 11, 20, 21-Revenue--Shoola
Trusts and Trusteesl, 4.

STATUTES (REFERRED TO.)
12 Vict. eh. 81, sec. 31(C.) (Municipal Corporations Act)-See

HiGEIwÀy, 5.
12 Vict. eh. 108 (C.) (Grey Nuns Incorporation Act) - Se

AS81CSSMENT AND TAxEs, 5.
18 Viet. eh. 156 (C.) (Confirrnîng Survey of Township of Nia-

gara)-See HiGHwÂy, 5.
Ç.S.0. 1856 ch. 66, sec. 83 (Railway At)-See STATUTES(C -

STRTJOTION 0F.)
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24 Viet. eh. 116(C.) (Amending Grey Nuns Incorporation Aet)
-See AssEssMENT AND TAXES, 5.

30 & 31 Vict. ch. 3 (Iinp.) (British North Amnerica At-e
ASSESSMENT AND TAXES, 9.

3ý0 & 31 Vict. eh. 3, secs. 92(13), (14), 101 (IMP.)--See S-TREET
RAILWAYS, 1.

33 Viet. ch. 66 (0.) (Glonfirming ýChatham Survey)-See LIMI.
TATION 0p ACTIONS, 2.

36 Viet. eh. 99 (O.) (Incorporating London ýStreet Railway Coin.
pally)-See STATUTESl (CONSTRUCTION OP.)

60 Vict. ch. 2, sec. 6 (O.) (Interpretation Act)--See STATUTES

(CONSTRUCTION 0F.)
R.S.O. 1897 ch. 1, sec. 8 (25) (Interpretation Act)-See Comi-

PANY, 6.
R..S.O. 1897 ch. 126a (Short Forms of Mortgages Act)-See ViEN-

SDOR AND PURCIIAsER, 22.
R.S.O. 1897 ch. 128, secs. 37, 38 (Wills Act)-See XTloRToAOE, 3.
R.S.O. 1897 ch. 143 (Saw Logs Driving Aet)-See NuisANCE, 2.
R.S.O. 1897 ch. 160 (Workmen's Compensation for Injuries Act)

-See MASTER AND SERVANT, 4, 5, 7, 11, 12, I 5-RAILWAY,

il.
R.S.O. 1897 ch. 160, sec. 3, sub-secs. 2, 3-See MAsTER ANOI SIER-

VANT, 16.
R.S.O. 1897 ch. 160, sec. 15-See PARTicuLARS, 1.
R.S.O. 1897 eh. 191, secs. 9, 1(0 (b). 15, 25, 46, 47, 49, »09 (('on-

panies Aet)-See COMPANY, 6.
-R.S.O. 1897 ch. 203, sec. 144 (In.aurance Act)-See INSU-RANCEý,

2.
1.S.0. 1897 ch. 207t sec. 42 (1) (Railway Act)-See STATirms

(CONSTRUCTION 0F).

R.S.O. 1897 ch. 245, secs. 99, 111 (Liquor License Aet)--See
LiQuort LiCENSE ACT, 5.

R.S.O. 1897 ch. 245, secs. 141 (1), (5,), 143a-Sce NCIA

CORPORATIONS, 16.
RS.0. 1897 eh. 245, sec. 143a-See LiquoRt LicENSE ACT, 6-

MUNICIPAL 'CORPORATIONS, 15.
63 Viet. ch. 140, secs. 3, 10, il (O.) (Ottawa Young Men's

Christian Association)-See AsmssmENr AND>TXS 6. 7.
1 Edw. VII. ch. 33 (O.) (ToIls Road Expropriation Acet)-See

IIOWAY, 11.
2 Bw. VII. ch. 35 (O.) (Amending Tol Roads Expropriation

.let)-See IIIGHWAY, 11.

3 Edw. VII. ch. 19, secs. 171, 204 (O,)(MncplAt-e
MUNICIPAL C"ORPORATION-, 14.



1072 l'HP, ONTARJO WEFJKLYV OTR.

3 Edw. VII. c.h. 19, sec. 299 (O.)-See INSU7RANCE, 2.
3 Edw. VIT. ch. 19, sec. 463 (O.)-See MUNICIPAL -CORPORAý-

TIONS, 9.
3 Edw. VIT. ch. 19, sec. 541a, sub-sec. (c) (O.)-SeeMUCIL

,CORPORATIONS, 18.
3 Edw. VII. ch. 19, sec. 549a (O.)-See CRIMINAL LAW, 4.
3 Edw. VII. ch. 19, secs. 558, 606 (0. ' -See HiGLIwAY, 7.
3 Edw. VII. ch. 19, sec. 556, sub-sec. 4 (O.)-See MUNIPAL

CORPORATIONS, 12.
3 Edw. VIl. ch. 19, sec. 576 (3) (O.)-See MUNICIPAL CORPORA-

TIONS, 11.
3 Edw. VII. eh. 19, sec. 591 (12) (e) (O.)-See MUNICIPAL COR-

PORATIONS, 2.
3 Edw. VII. ch. 19, sec. 606 (OÀ)-See IIIGHwAy, 3.
3 Edw. VII. ch. 19, sec. 632 (O.)-See HiîuuwAy, 2.
3 Edw. VII. ch. 19, sec. 647 (O.)-See MUNICIPAL CORPORATIONS,

L.
4 Edw. VII. ch. 10, sec. 68 (0.) (Amending Toil Iloads Expro-

priation Ae't)-See HiiHwAY, 11.
4 Edw. VIT, ch. 123, secs. 2(7), 5, 43(l), 58, 65 (.-e SEs

MENT AND TAXES, 8.
4 Edw. VIT. ch. 23, sec. 5 (3a'), (9) (O.)-See ASSESSMENT AND

TAXES, 5.
6 Eý:dw. VII. eh. 30, sec. 223 (O.) (Railway Aet)-See STATUTES

(CONSTRUCTION OP).
6 Edw. VII. ch. 31, secs. 17 (3), 51 (2), 3 (O.) (Ointario Rail-

way and ,Municipal Board Act) - Sec ASSESSMENT AND
TAXES, 8.

R.S.C. 1906 eh. 29, sec. 18, sub-sec. 2 (Bank Act)-See BANKS
AND BANING, 3.

R.S.C. 1906 eh. 29, sec. 76, sub-scc. 2 (c)-See BANKS AND BANKç-
INO, 2.

R.S.iC. 1906 ch. 29, sec. 86-See <JHEquES, 1.
R.S.C. 1906 eh. 37, sec. 26A (Railway At)-See STREET RAIL-

WÂYS, 1.
R.S.C. 1906 ch. 37, secs. 187, 210, 213, 214-Sec RAILWAY, 8
R.S.C. 1906 ch. 37, seS. 208--See APPEAL, 6.
R.S.C. 1906 eh, 37, sec. 217-See RA1LwAy, 12.
R.S.C. 1906 ch. 37, sec. 294, sub-sec. 4-See RAILWAY, 1.
R.S.C. 1906 eh. 37, secs. 345, 346--Sec RAILWAY, 3.
R.S.C. 1906 eb. 45, sec. 47, snb-sees. 2, 4 (Fisheries Aet)-See

NEGLIGENCE, 4.

1072



INDEX. 1073

R.S.C. 1906 eh. 51, sec. 372 (Inland Revenue Act)-See CRIM-
INAL LAw, 9.

R.S.C. 1906 eh. 97 (Alien Labour Aet)-See ALIEN LABOU-R.

R.'S.C. 1906 eh. 119, secs. 101, 121, 126 (Bis of Exchange Act)
-See CHIEQUES, 2.

R.S.-C. 1906 eh. 139, sec. 36 (Supreine Court At)-See APPEAL,
6.

R...1906 ch. 143, secs. 8 (2), (3), 21, 22, 26, 28 (Expropri-
ation Ac-t)-See CROWN, 1.

R.S.C. 1906 ch. 144 (Winding-up Act)-See CompANY, 8-11.
R.S.C. 1906 eh. 146, sec. 2 (13) (Criminal Code)-See CRIMINAL

LÂW, S.

R.S.C. 1906 ch. 146, secs. 216, 571-See CRIMINAL LAw, 2.
R.S.C. 1906 ch. 146, secs. 928, 773 (f), 774, 781, 985, 9S6-See

CRIMINAL LAw, 5.
R.S.C. 1906 ch. 146, secs. 235, 773, 778 (2)-See CRIMINAL

LAW, 3.
R.S.C. 1906 eh. 146, secs. 401, 705-770, 771, 781, 1035-Sýee

CRIMINAL LAw, 10.
R.S.C. 1906 ch. 146, sec. 6 98-Sec CRIMINAL LAW, 1.
R.S.C. 1906 eh. 146, secs. 871, 872, 944, 1014, 1015--See CRIm-

1-INAL Liw, 6.
7 1Edw. VIL. eh. 2, sec. 7 (33) (0.) (Interpretation Att)-See

MUNICIPAýL CORPORATIONS, Il.

7 Edw. VIL. ch. 2, sec. 7, ci. 46(c) (O.) (Interpretation Act)-
See HiIHwAy, 11.

7 Edw. VII. ch. 4, secs 21, 24 (O.) (Votera' Lias Act)-See
MUNICIPAL CORPORATIONS, 14.

7 Edw. VIL. eh. 9, sec. 20a (0.) (Supplementary Revenue Act)
-See REVENUE.

7 Edw. VII. ch. 16 (0.) (Public llighways linprovementAt)-
Sec llîonwAY, 7.

7 Edw. VIL. eh. 34, sec. 54 (2) (0.) (Companies Act)-S-ee
ýCOMPAN-Y, 7.

7 Edw. VIL. ch. 69, secs. 6, 10, 12 (0.) (Meehanic.s' and Wige
Earners' Lien Act)-Sec MECIIANICS' LIENs.

7 Ed-w. VIL. ch. 97(0.) (City of Windsor)-See IN.11uNCI'IoN.
8 Edw. VIL. ch. 21, secs. 22 (2), 35, 49-56, 63 (0.) (Mîining Act)

-Sec MINEs AND MJINERALS, 2.
8 Edw. VII. ch. 21, sec. 164 (0.)-See MýAS;TER %ND S-ERVA\NT,

.8,17.
8 Edw. VIL. ch. 54, -see. Il (0j) (Amending Liquor Lin e At)

-4 See 1 iQU-on iCEFNsE Ac'r, 6.
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8 Edw. VII. ch. 59, "es. 12, 13 (0.) (Children's Protection Ad)
-Sec INFANT, 2, 4.

9 Edw. VII. ch. 9, sec. 24 (0.) (High Schools Act) - See
SoBooLs, 1.

9 Edw. VII. ch. 37, sec. 10 (0.) (Lunacy Act)-See LuNATio, 2.
9 Edw. VII. ch. 39, sec. 23 (0.) (Dower Act)-See DowER.
9 Edw. VII. eh. 40, sec. 19(0.) (Libel and Siander Act)-See

COSTS, 4.
9 Edw. VII. ch. 47, sec. 16 (0.) (Execution Act)-See PATENT

FOR INVENTION.
91 Edw. VII. cli. 51, sec. 6 (0.) (Habeas Corpus Act)-See

INFANT, 2.
9 Edw. VII. ch. 51, sec. 7 (0.)-See CRIMINAL LAW, 1.
9 Edw. VII. ,eh. 55, sec. 8 (b), (c) (0.) (Crown Attorneys Act)

Sec ýCRIMINAL LAw, 6.
9 Edw. VII. eh. 66, secs. 2, 14, 15 (Q.) (Workmen's Compen-

sation Act) -Sce MASTER AND SERVANT, 15.
9 Edw. VII. ch. 82, secs. 19, 27 (Amending Liquor License Act)

-Sec LiquoRt LicENsE, ACT, 5.
9 Edw. VII. eh. 82, sec. 25 (0.)-See LiQuop. LicENsE ACT, 1.
9 Edw. VII, ch. 89, secs. 47, 72 (n) (0.) (Public 'Schools Act)

-See SonooLS, 3.
e & 10 Edw. VII. ch. 50, sec. 81 (D.) (Amending Railway Act)-

Sec RAILWAY, 1.
1,0 Edw. VII. ch. 31, sec. 71 (0.) (Surrogal.e 'Courts Act)-

Sec EXECUTORS AND ADMINISTRAToRs, 4.
10 Edw. VII. ch. 32, sec. 77 (0.) (Division Courts Act)-See

DivisioN CouRtTS, 1.
10 Edw. VII. eh. 51, secs. 27, 28 (0.) (Mortgages Act)-See

MoBToAGE, 4.
10 Edyv. VII. ch. 56 (0.) (Devolution of Estates Act)-See

DEVOLUTION 0F ESTATIEs ACT.
,10 Edw. VII. ch. 58 (0). (Vendors and Purehasers Act)-See

VENDoR AND PuRCHASER, 15-23.
10 Edw. VII. ehi. 60 (Q.) (Registry Act)-See DEED-WATER

. ND> WATERCOURSES, 1.
10 Edw. VII. ch. 60, sec. 44, suýb-sec. 6 (0.)-See HiGHWAY, 2.
10 Edw. VII. ehi. 60, secs. 62, 66a (0.)-See MORTOAaE, 2.
10 Edw. VII. ch. '60, secs. 70, 71 (0.)-See MlORTGAGE, 6-

REoisTRY LAWS.

10 Edw. VII. ch. 64, sec. 5, 13 (0.) (Assignments Act)-See
ASSIGNMENTS AND PREFEENCES, 3.

10 Edw. VII. ch. 72 (0.) (Wages Act)-See AssieNMENTS AND
PREFEREZNCES, 1.
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10 Edw. VIL. eh. 73, sec. 3, suib-sec. 2 (0.) (Master and Servant
Act) -See MAsTER AND SERVANT, 18.

10 Edw. VIL. eh. 136 (O.) (City of Windsor)-See INJUNCTION.

10 Edw. VIL. ch. 163, sec. 2 (O.) (Ottawa Young Men 's Christian
ÂASoiation)-See ASSESSMENT AND) TAxES, 7.

1 Geo. V. eh. 6 (0.) (Bed of Navigable Waters Adt) - See
CR0WN, 2-WATER AND) WATERCOURSESY 4.

1 Geo. V. eh. 17, sec. 3 (0.) (Amending Supplementary Revenue
:Aet)-See REvENuE

1 Geo. V. eh. 25, sec. 45 (O.) (Conveyancing and Law of Prop-
erty ACt)-See ASSIGNMENTS AND PREPERENCES, 1.

1 Geo. V. ch. 26, sec. 65 (O.) (Trustee Act) -See TRUSTS AN])

TausTEES, 4.
1 Geo. V. eh. 28 (O.) (Land Tities Act)-See LAND) Tms Ac,

:1,
1 Geo. V. eh. 28, secs. 42, 66, 112, 113, 115, 116 (O.)-See LAND)

TiTLEs ACT, 2.
1 Geo. V. ch. 33 (O.) (Fatal Accidents Act)-See FATAL ACCI-

DENlTs AcT-PARTicuLÂRS 1.
1 Geo. V. ch. 42, sec. 44 (O.) (Surveys Act)-See HiGBwAY, 2.
1 Geo. V. ch. 71, sec. 6 (O.) (Building Trades Protection Act)-

See MASTER AND SERVANT, 11.
1 Geo. V. ch. 119, sec. 4 (O.) (City of Toronto)-See WATER AN])

WATERCOURSES, 2.
1 Ge. V. eh. 119, sec. 5 (O.)-See MUNICIPAL CORPORATIONS, 11.
1 & 2 Geo. V. ch. 26 (O.) (City of Toronto)-See WATRR AN])

WATERCOURSES, 2.
2 Geo. V. ch. 11 (0.) (Highway Improveinent Act)-See I-1ioH-

wAY, 9.
2 Geo. V. ch. 33, secs. 2, 89, 178, 179, 181 (O.) (Insuratice Act)

-See INSURANCE, 6.
2 Geo. V. ch. 33, sec. 165, sub-secs. 5, 6 (O.)-See INsuRtANcE, 10.

2 Geo. V. ch. 33, secs. 171-178 (O.)-See INSURANCE, 8.

2 Geo. V. ch. 33, sec. 175 (O.)-See INSURANOR, 7.
2 Geo. V. ch. 33, secs. 178, 181 (O.)-See INSURANcE, 5.
2 Geo. V. ch. 48, secs. 6 (1), 15, 19 (O.) (Motor Vehicles Act)-

See MOTOR VEHICLES ACT, 2.
2 Geo. V. ch. 48, secs. 19, 23 (O.)-See MOYroR VERiCLEs ACT, 1.

2 Geo. V. ch. 50, secs. 76, 80 (O.) (Tolls Road Act)-See HIoII-
WAY, 11.

3 & 4 Geo. V. ch. 19 (O.) (Judicature Aet)-See MORTGAGE, 2.
3 & 4 Geo. V. ch. 19, sec. 16 (b) (O.)-See MAîtimm~o.
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3 &4 Geo. ch. 19, sec. 16 (k) (O.)-See VENDoR AND PuRcHtsFR
9.

3 &4 Geo. V. ch. 19, sec. 27 (2) (O.)-See NEGLWaENcE,, 4.
3 & 4 Geo, V. ch. 1.9, sec. 63 (0.) -Sec CRIMINAL LAW, 7.
3 & 4 Geo. V. ch. 20 (0.) (Settled Estates Act)-See WILL, 13.
'3 & 4 Geo. V. ch. 35, sec. 10 (O.> (Amending Insurance Act)-.

See JNSURANCE, 7.
3 & 4 Geo, V. ch. 35, secs. 10, 12 (O.)-See INSURANCE, 8.
3 & 4 Geo. V. ch. 43, sec. 2 (O.) (MunIicipal Act)-See HIGH-

wAvy, 3.
3 & 4 Geo. V. ch. 43, sec. 6 (0.)-See MUNICIPAL COIýPORÂTI0NS,

3 & 4 Geo. V. ch. 43, secs. 265, 266, 267 (O.)-See MUNicitAJ,
CORPORATIONS, 13.

3 &4 fico. V. ch. 43, sec. 347 (O.)-See MUNICIPAL CORPORA-
TIONS, 9.

3 &4 Geo. V. ch. 43, sec. 396 (c) (O.)-See MUNICIPAL CORPOR-

ATIONS, 3.
3 & 4 Geo. V. ch. 43, secs. 433, 436, 44 6(O.)-See MeuNicipii

CORPORATioNs, 17.
3 & 4 Geo. V. ch. 62, secs. 27, 28 (O.) (Children's Protection

At)-See INrANT,> 2, 4.
3 & 4 "e. V. eh. 71, secs. 67, 70 (0.) (Separate Sehools Act) -

Sec SnoHOOs, 3.
3 & 4 Geo. V. ch. 109 (0.) (Ottawa Waterworks)-See Muiî-

CIPAL ICOlPORATîONs, 20, 21.
R.S.O. 1914 eh. 63, sec. 77 (Division Courts At)-See DIVISION

COURTS, 4.

STAY 0F PROCEEDINGS.
Another Action for same Cause Pending-Applieation for Stay

-Refu"a. Toronto Developments Limited v. Kemiedy
(No. 2), 5 0.W.N. 927.-BRITToN, J. (Clirs.)

Sec Mortgage, 6.

STOCK EXCIIANGE.

See Broker, 2.

STREAM.
See Nuisance, 2-Water and Watercourscs.

STREET.
See Hlighway.
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STREET RAILWAYS.
1. Agreement with Municipal Corporation-Default of Street

Railway Companies--Breach of Agreement-Notice-For-
bearance-Waiver-Acquiescenee-Action-Declaration of
Forfeiture-Jurisdiction of Supreme Court of Ontario -

Jurisdiction of Dominion Board of RFailway Commissioners
-Railway Act, R.S.C. 1906 eh. 37, sec. 26A-British North
America Act, sec. 92 (13), (14) ; sec. 101. C'ity of Brantt-
ford v. Grand Valley R.W. Co., 5 O.W.N. 5S3.-APP. Div.

2. Injury to and Death of Person Crossing Track-Negligence--
Contributory Negligence-Findings of Ttiry-Nonsuit-Re-
versai on Appeal. *Ramsay v. Toronto R.W. Go., 5 O.W.N.
20, 556.-LNNox, J.-APr. Div.

3. Injury to Passenger Alighting from Car on Wrong Side-
hIvitatîon-Injury Caused by Unguarded Hole in Running-
ýboard-NegIigence-Dainages. Jones v. Hamnilton Radial
Electrie J1.W. Co., 5 O.W.N. 282.-MnDDiýToN, J.

4. Injury to Person Crossing Track-Car Travelling at High
Speed--Proximate Cause of Injury-Negigen<e of Person
Âtteînpting to Cross-Evidence-Finding of Trial Judge--
Appeal-New Trial-Costs. *Myers v. Toronto R.W. Co., 5
O.W.N. 587.-AîPP. Div.

5. Injury to Person Driving on llighwayv-Negligenee-Contri-
butory Negligence -Ultimate Negligence - Findings of
Jury-Duty of Company Operating 'Cars on Llighway-
Excessive Speed-Insufficient Warning - Infant Suing
without Next Frîend-Irregularity-Next Friend Added
at Trial-Practice. Durie v. Toronto B.W. Co., 5 O.W.N.
829.-APP. Div.

Se Discovery, 2-Statutes (Construction of).

SUBROGATION.
Seeý Mortgage, 3.

SUBSEQIJENT INCUMBRANCEIIS.
See Mortgage, 7.

SUBSTITUTED LEGACY.
8ee WiIl, 6.

SUBSTITUTED SERVICE.
Sec Mortgage, 7.
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SUBSTITUTION 0F AGENT.
See Principal and Agent, 1.

SUITORS' FEE FUND.
Sec Infant, 1.

SUMMARY JIIDGMENT.
See Judgnient-Mortgage, 8.

-SUMMARY JURISDICTION.

Sec Crimînal Law, 5.

SUMMARY TRIAL.

Sec Criminal Law, 3.
SUMMONS.

Sec Division Courts, 5.

SUPPLEMENTARY REVENUE ACT.
See Revenue.

SUPREME COURT 0F CANADA.
Sec Appeal, 6.

SUPREME COURT 0F ONTARIO.
Sec Appeal-Assessment and Taxes, 1, 8--Costs-Crminal Law,

1-Street Railways, 1.

SURETY.
Sec Contract, 24-Mortgage, 3.

SURROGATE COURTS.
Sce Executors and Administrators, 2, 4-Insurance, 8-Will,

19, 25.

SIJRVEY.
Sec Limitation of Actions, 2.

SURVEYORS.
Sec Costs, 5.

SIJR VEYS ACT.
Sec Highway, 2.

SURVIVORSHIP.'
Sec Gift-Insurance.

TAX COLLECTOR.
Sec hisurance, 2.



INDEX. 7.

TAX SALE.

Sc Land Tities Act, 2,-Limitation of Actions, 2.

TAXATION 0F COSTS.
Sec Costs, 5.

TAXES.

See Aisseesment and Taxes.

TELEPHONE COMPANY.
See Parties, 4.

TENANTS IN GOMMON.

See Vendor and Purchaser, 21-Will, 11, 13.

TENDER.

See Mortgage, 6-Vendor ýand Purchaser, 7.

TERMINATION 0F AGREEMENT.

See Vendor and Purchaser.

TERRITORIAL JURISDICTION.

See Division 'Courts, 4, 5, 6.

TESTAMENTARY CAPACITY.
Sve Will, 26.

THIRD PARTIES.

See Contract, 3-ýParties, 4, 5-Railway, 3-Vendor and Pur-
chaser, 9.

TIMBER.

Sec- Contract, 20, 21 Nuisance, 2-Registry Laws--Trespase to
Land, 1.

TIME.

See, Assessment and Taxes, I Cheques-Qontract, 1O-Ilighi-
way, 3-Land Tities Act, 2-Liquor License Act, 1, 4-
Negligence 5-Parties, 5-Rai1way, li-Statutes (Construc-
tion of)-Trial, 3-Vendor and Purchaser-Will, <22.

TITLE TO LAND.

1. Ascertainment of Boundary-line between Tiers of ýLota--
Evidence Ownership of Legal Es;tate-Mortgage-Fore-
c1oure-Posseson-Non-user--Right of Way-raiemnent
-Injunction-Conveyance to Assignee for Benefit of Cre-
ditors-Titie outstanding in Assignee. Epstein v. Lyons, 5
0.W.N. 875.-KpnLTx, J.

83-5 o.W.N.
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2.. Conveyance by llusband and Attorney of Grantor-Power of
Attorney-Forgery-Evdence - Death of Grantor -Pre-
sumption-La!pse of Time-Interest of Husband-Alleg-ed
Murder of Wife-Fahxre of Proof - WilI of Grantor -

Claim by Deviîsee-Revocation of Will by Marriage--Al-
ternative Ciaim of Devisee as Heiress-at-aw-Letters of
Administration flot Applied for-Interest of other Heirs-
at-law. Hedge v. Morrow, 5 O.W.N. 9O3.-LImNox, J.

See Division Courts, 3-Mortgage, 2, 5-Pleading, 10-Railway,
6-Trusts and Trustees, 2-Vendor and Purchaser-Water
and Watercourses, 2--Will.

TOLL ROADS ACT.
Sec Ilighway, 11.

TOLL RýOADS EXPROPRIATION ACT.
See Highway, 11.

TRADE NAME.
Company Making and Selling- Motor Trucks--Advertîsig un-

der Company 's Name-Use of Similar Name by Rival Coin-
,pany-Failure to Shew Superindueed Secondary Mean-
îng-Passing-off-Confusirn from Use of Name-Distinc-
tive Word-Descriptive Word-Injunetion. Gramm Motor
Truck Co. v. Fisher Motor Co., 5 O.W.N. 449, 30 O.L.R .-
BOYD, IC.

TRADING COMPANY.
Sec ýCompany, 6.

TRANSFER 0F PLAINT.

See Division Courts, 4, 5, 6.

TRANSFER 0F SHARES.
Sec Company, 7.

TRESPASS TO LAND.

1. Cutting Timber-Damages--Injunetion - Costa. Fseid v.
Richards, 5 O.W.N. 57.-ArrP. Div.

2. Trifiing Ares and Value-Access to Land-Right of Way-
Fenees--Counterelaîm - Injunction - Dainages -Ctost8.

Mulholland v. Barlow, 5 O.W.N. 654.-FLoNRiDGE, C.J.
K.B.

Sec Contraet, 9-Highway, 4.
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TRIAL.
Jury-Validity of Will Motion in Chambers Referred to

Trial Judge--Venue. Murphy v. Lwrnphier, 5 O.W.N. 924.
-MEREDITH, C.J.-C.P. (Chrs.)

Matrimonial ýCause-Action for Declaration of Nullity of
Pretended Marriage-Applieation for Hearing in Camera-
Illness of Plaintiff-Refusal-Necessity for Openness and
Publicity. Reid v. Auli, 5 O.W.N. 964.-LATCIIFoRD, J.

Notice of Trial--Time for-Computation-New Rule 248.1-
Rule 248 of the Rules' of 1913, which is Con. Rule 538,
amended, means that no case shall be set down for trial
until after a ten day.-' notice of trial has been given;
and then the case shail be set down six days before the
sittings of the Court; a sixteen-days' notice of trial is flot
required. Healcy-PageC ha/J ens Lirnited v. Bailey- and
Hehi, 5 O.W.N. 113.-MERITIIv, C.J.ýC.P.

e Criminal Law-Vendor and Purchaser, lO-Venue--War-
ranty.

TRO VER.
ýe Contraet, 20.

TRUST DEED.
ýe Settiement.

TRUSTS AND TRUJSTEES.
Breacli of Trust-Mixing Assets of Estate with Truste s own

Property - Death of Trustee-Liability of Executor of
Trustee--Knowledge - Account - Appointment of New
Trustees. Godkiu v. 'Watson, 5 ýO.W.N. 811.-KEL.LY, J.

Conveyance by Trustees-Consent of Cestui que Trust-Title
to Land-Vendor and Purcluiser. Rie Scott and White, 5
O.W.N. 766.-MIDDLErON, J.

Conveyance to Daughter of Land Purchased by Mother-Im-
providence-Absence of Independent Advie-Declaration
of Trust-Charge for Advances-Land to be Conveyed
upon Payment of Amount Chargéd. Limereaux v. Vaughan,
5 O.W.N. 978.-BRITTON, J.

Investment of Trust Fund-Trustee Act, 1 Geo. V. eh. 26,
sec. 65-Scope of-Application for " Opinion, Advice, or
Direction' '-Fund to be Settled-Security-Encroaehment
-Advance--Len. Rie Hamilton, 5 O.W.N. 230.-LENNox,
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5. Jurisdiction over Trustees-Trustee Act-Application of-
Direction for Delivery of Securities--Pledge of Bonds. Re
Com~oidated Gold Dredging and Power CJo., 5 O.W.N. 346.

-FALCONBRIDOE, C.J.K.B. (Chrs.)

See Banks and Banking, 3-Company, 2-Executors and Ad-
minîstrators-Husband and Wife, 2, 4-Insurance, 5, 7, 8
-Particulars, 8-Settlement-Vendor and Purchaser, 13,
15--Will, 7, 8, 12, 21.

ULTIMATE'NEGLIGENCE.
See Street Railways, 5.

UNDUE INFLUENCE.
Sc Release-Settlement-Will, 26.

UNILATERAL AGREEMENT.
See Contract, 20.

VAGRANCY.
See Criminal Law, 1.

VALUATION.
Sec Arbitration and Award-Landlord and Tenant, 3--Rail-

way, 7.

VENDOR AND PURCHASER.
1. Agreement for Sale of Land-Action by Purchaser for Reseis-

sîon-Possession-Alterations in Property-Title to, Land
-Objeetion-Validity - Order under Vendors and Pur-
ehasers Act-Notice of Termination of Agreement-Costa.
MeNivnu v. Pigott, 5 O.W.N. 921.-ALoNBizmGE, C.J.
K.B.

2. Agreement for Sale of Land-Action for Specifie Performance
-Parties not ad Idem-Terms of Agreement-Mortgage.-
1)ismissal of Action-Costs - Return of Cash Deposit.
Blackwell v. Scheinmait, 5 O.W.N. 887.-MiDD>LFT4roN, J.

:3. Agreement for Sale of Land-Bindîng Offer-Affirmance by
Purehaser-Specie Perforinane-Reference as to, Title.
Eisenstein v. Lichman, 5 >O.W.N. 887.-MimnLroN, J.

4. Agcreemnent for Sale of Land-Default of Purehaser-Tijue of
Essence---Waiver-Reeognition of Contraet as Subs;isting-
Neeeusity for Notice before Terminatîng Contract-DefErnJj
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of Vendor - Specific Performance - Ascertainment of
-Amiount Due. Dahi v. St. Pierre, 5 O.W.N. 23.-AI>r.

5. Agreement for Sale of Land-Dispute as to Depth of City
Lot-Interpretaton of Agreement-Action for Speoific Per-
forinance-Repudiation by Purchaser of Agreem~ent by Ven-
dor&-ýReturn of Depost-Counterclaim-Damages--ýCosts.
Walker v. Skey, 5 O.W.N. 366.-BRrTTON, J.

ý6. Ag-reement for Sale of Land-Mortgage for Part of Purehase-
mnoney-O rai Bargain - Term of Mortgage-EBvidence -

Finding of Pact of Trial Judge-Specifie Performance.
Lafontaùe v. Brisson, 5 O.W.N. 858.-SUTIIEHLAND, J.

7. Agreement for Sale of Land-Objections to Tille--Tender by
Vendor of Conveyancc-Refusal of Purchaser to Aeeept-
Termination of Agreement under Provision therefor-Ae-
tion by Vendor for Specifie Performance or Damages--Dis-
missal. Fine v. Creîghton, 5 O.W.N. 677.-KzuLv, J.

8. Agreement for Sale of Iiand-Option of Purchase Contained
in Lease not under Seal-Consideration - Acceptance -

Authority of Agent of Vendor-Power of Attorney-Revo-
eation of Option-Waiver-Execution of New and Incon-
sistent Lease -Specifie Performance, *Matthewson» v.
Bicrîs, 5 O.W.N. 573.-App. Div.

:9. Agreement for Sale of Land-Resale by Purehaser to Sub-
purchaser of Undivided Part Interest-Registration of Re-
sale Agreement-Quit-claim to Vendor by Original Pur-
ehaser-New Agreement for Sale between Original Parties
-Riglits of Sub-purchaser-Vendor Becoxning Transferee
for Value of Whole Interest-Notce of Registered Agree-
ment-Liability for Specific Performance-Parties-Addi-
tion of Original Purchaser as Defendant-Judicature Act,
1913, sec. 16 (h)-lule 134-Third Party Notice-Costs of
Third Party--Other ýCosts of Action. Stratky v. Stephens,
5 ýO.W.N. 119, 29 O.L.R. 383.-HoiNs, J.A.

10. Agreement for Sale of Land-Several "Options" upon same
Parcel-Priority-Notice-Husband and Wife -Misrepre-

sentation-Expiry of Time-Pleading-Statute of Fraude
-Amendment-Trial in Absence of Defendants-Rescis-
sion-Waiver-Evidence--Breaeh of Contract -Criminal

P roceedings - Costs. Healey-Page-Chaffons. Limited v.

INDEX. 1083
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Bailey and Heki, Ba'iley and lIehi v. Neil et ux., 5 O.W.N.
I 15.-MERarHr, C.J.'C.P.

11. Agreement for Sale af Land-Time Made of Essence--Fail-
ure of Purchaser to Make Payment-Fault of Solicitor-
Termination of Agreement by Notice from Vendor. Mar-
otta v. Reynotds, 5 O.W.N. 90'7.-MiDDLEToN, J.

12. Agreement for Sale of Land-Whole Agreement Contained
in Written Memorandum-Terms of Sale and Purchas-
"Balance to be Arranged by Mortgage "-Incomplete ýAg-
reement-Dismissal of Action for Specific Performance-
Costs as if Point Raised as Question of Law before Trial-
Demurrer. Steve'ns v. Morîtz, 5 O.W.N. 4 2 l.-MREDITH,
c.J.c.P.

13, Agreement for Sale of two Parcels of Land-Option of Pur-
- chuse Contained in Lease-Aeeeptance-Inability of Ven-

di»' to Convey more than Life Estate in one Parcel-Rights .
of Purehaser-Speeiflc Performance with Abatement of
Purchase-money--Damages-Ignorance of Defeet at Time
of Lease-Method of Calculating Amount of Abatement-
Titie of Remaindermen-Duty of Vendor-Titie te Second
Parcel-Trust for Remaindermen-Breach of Trust-Con-
veyance-Covenants for Titie and Qui et Enjoyment-In-
quiry as to Title-Establishment of Rights of Remainder-
men. Ontario Agphait Block Coe. v. Mon.treuil, 5 O.W.N.
289, 29 O.L.R. 534.-App. Div.

14. Sale and Conveyance of Land-Rescission-Fase liepresent-
afions by Vendors Indueing Purchase--Materiality-Par.
tics Relegated te Former Positions-Damages -Occeupa-
tion Rent-Set-off-Costs. Aspden v. Moore, 5 O.W.N.
971.-BoYD, C.

15. Titie to Land-Agreement for Sale-Objections te Titie--
Conveyance by Trustee under Will-Registration of Will
-Letters Probate net Issued-Outstanding Interest--Quit-
dlaim Deed-Right of Way-Width of Way-Terms cf
Payment of Purchase-money-Terms of Renewal of Ex-
isting Mortgage. Re Tozman and Lax, 5 O.W.N. 51.-
KELLY, J.

16. Title to Land-Agreement for Sale-Objections to Titie--
Reference te Master. Re Orr and Cash, 5 O.W.N. 195.-
J3R1TT0bN, J.
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ýI'itle to Land-Agreement for Sale-Objections to. Titie--
Will-Construction-Devisees for Life -Exeeutors -Im-

plied Power of Sale-Renanderman Joining in Convey-
anoe. Re Mair and (Iotigh, 5 O.W.N. 277.-LENNOX, .

Titie to Land-Areemeflt for Sale - Requisitions as to

Title-Applipatioin under Vendors and Purehasers Act-
Costs. Re Wilson and Holland, 5 O.W.N. 768.-LENNOX, J.

Titie to Land-Objection to-Right of Way-Conveyance.
Re Barthelmes and Cherry, 5 O.W.N. 27.-LEITÇH, J.

Tîtie to, Jand--Originating Notice under Vendors and Pur-
chasers Aet-Title Derived from Devisee under Will-Con-
dition in Restraint of Alienation-Validity - Deterinina-
tion of-Parties-Notice to Persons Concerned-Rule 602.
Re Godson and Casselman, 5- O.W.N. 814,-MEREDrPHT, C.J.
C.P. (Chrs.)

Titie to Land-Referencc-Appeal froin Report-Delivery
of ýConveyance-Tenants i (1ommon-Joint Owners Exe-
cutions-Inumbrances. Re S~mith and Wilsou, 5 O.W.N.
437.-LENNOX, J.

Titie to Land-Sale under Power in Mortgage-Evidence of
Default-Short Forms of Mortgages Act, R.S.O. 1897 eh.
126, Sehedule, No. 11-Requisition on Titie-Vendors and
Purchasers Act. Re Georgian Land and Buildling Co. and
Medtand, 5 O.W.N. 859.-FALCONBRIDGE, C.J.K.B.

Titie to Land-Vendors and Purchasers Act-Reference-
Partnership Property-Mortgage-Executons - Registra-
tion of Conveyance -Costs-Judgment. Re Smith and
Wilson, 5 O.WN. 550.-LENNOX, J.

Damages, 1-Fraud and Misrepresentation - Leage, 1-
Mortgage, 2, 5-Trusts and Trustees, 2-Will, 22.

VENDOR'S LIEN.
Judicial Sale.

VENDORS AND PURCIASERS ACT.

Vendor and Purchaser.

VENUE.

Change-County Court Action-Transfer to, District Court
-Application of one Defendant - Judgment in County
-Court against the other Defendant-Effeet of-Practice.
Martin v. Mecod, 5 O.W.N. 79.-MIDDLETON, J. (Chrs.)

1,085



1086 TUE~ ONTARIO B EMILY N0TE,¶.

2. Change--Motion for -Çonvenîiece-Undertakilg, of Plai-

tiffs to Pay AddîtionaI Costs of Trial at Place Choeen lby

them. Beri Lion Brewery Co. v. Mackie, à O.W.N, loi

-FALCONBRIDGL, C.J.K.B. (ChrS.)

e Trial, 1.

VERDICT.
Sce Motor Vehicles Act, 1.

VIEW.

Sec Lease, 2.

VIS -MAJOR.

Sec Water and Watercourses, 3.

VOLUNTARY A.SSUMPTION 0F RISK.

Sfe( Négligence, 1.

VOLUNTARY SETTLEMBNT.
ScSettiement.

VOTER' LISTS

WAGES«

,Sec ARinI~anmi rcenesMastei- and Servanit, 2.,

WAIVER.

Sce 'onrae, 18 19Cron, lI)icovry,2 - Divisioni Courts,

-Execvutors alid Adm11ilistratorsi, 1 LUquor. Licenise Art,

1--Street llsilwaYs, 1 ~Vno ndPrhsr 4. 8, 10).

WARANTFOR POSSESSION.
SKef Cwn1--liailway, 5.

Sale of NoitoitIng Hp Ale"*-Purehascr,,(.i Fitied for
Resellinig Mi Loc-al Optionl oonPretg f P"rof

Spirits- iqupor ,ienise Ad2, sec. '2, cl. 1 (a)---G Edw. Vit,
vh. 47, .1,uhsc 2 Bruatli of Warrajity Damiage

--Righit te Rveover A11noun1t of Finle 1111ota-in aud]
Costa Im1posed upen SulueaarRmtew ogt.
ponitc of Tra-hua y Trial Jd-NwTrial-

Costai. S1ephfms0fiý v. ,Neoiiaris Liniled, 5 ().WYN. 483, 30
0.1L.R.6.-r.Dv

Se. (ontrat, 18, 21--Salie cf Goodo.
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1WASTE.

udiord and Tenant, 1, 2.

WATER AND WATERCOURSES.

ds Bordering on Stream-Bonâ Fide Purchaser of, with-
t Notice of Existence of Old Dam Upstream-Protection
Regzistry Act-jContemplated Ereetion by Land-owners
their own Land of New Dam on Site of Old-Creatîiu
Large Pond-Diminution of Flow of Water-lioss by

vaporation and Seepage-Preseription-Lost Grant-Un-
wful l'se of Dam-' Sensible Injury" - Injunetion-
uiitation. *Watson v. Jackson, 5 O.W.N. 845.-MmmDLE-

IN, J-

ils Fronting on Ashbridge 's Bay-Legal Right to Aecess
rWateýr-" Riparian Rights "-Navigable Waters-Tor-

ito Harbour-Titie to Lands-Broken Front-Hstory of
arbour-Statutes-British North America Act - Dom-
ion Property-I Geo. V. ch. 119, sec. 4 (O.)-Toronto
arbour Comnmissioners-1 & 2 Geo. V. eh. 26 (D.)-Boun-
iry between Broken Front Lots and MasNh-Building to
rater's Eýdge-Encroachment on Crown Property-Nuis-
ice-Pollution of Water and Air-Injury to Individuals
-Public Righlts;--Attorney-General-Injury to, Business-
ity- Cor-poration-Delay in Putting Street in Order after
ayving of New Sewers - Reference - Damages - Costa.
Fiekey v-. (Jity of Toronto, Schofield-Hokkn) Machine Co.

C~ity of Toronto, 5 O.W.N. 892.-Boyn, C'.

ýrflow, of MlNil-pond-Injury to Neighbouring Property-
pening of Flood-gates-Evidence-Absence of Negligence
-Hleavy.ý Rainfall-Aet of God - Proper Preeautions-
rond(s for Apprehensionu-Cause of Action-ýPrmâ Facie
iability for Escape of Watir-Iijuria absque Damno.

rrogall v. Sidc(r, 5 O.W.N. 207, 29 O.L.R. 448.-Arp.

LawrnceRiver above Tide Water-Bcd of Stream-
iparian Rýights-Presumption-Rebuttal-Tite in Crown
-Bed of Navigable Waters Aet, 1 (leo. V. eh. 6-Flling-in
FRiver iii Front of Lot-Interference with Property

ighits of' Riparian Owner-Trifling Tnjury- Noinaiil
lamgesAppal-oat. Iagerty v. Latrufilc, 5 O.WV.N

*29 O).L.R. 3O.-Arpp. Div.

1087
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See Crown, 2 -Municipal Corporations, 4, 6, 7 -Negligence, 2-
Nuisance, 2.

WATERWORKS.
Sc Municipal Corporations, 20, 21.

WAY.
Private Way-Establishment of Right-Fixed Termiî-Evid-

ence-Continuous User-Easenient-Expropraton -Rail-
way-Damages. Mothersili v. Toronto Eastern R.IW. Co., 5
O.W.N. 635.-BRITTON, J.

See llighway-Nuisance, 3-Titie to Land, l-Trespass to
Land, 2-Vendor and Purchaser, 15, 19.

WILF[UL OBSTRUCTION.
See Criininal Law, 5.

WJLL.
1. Bequest towards Establishment and Maintenance of Tein-

perance Hotel-Chartable Bequest-Condit ions of Gift-
Uncertainty of Fulfilment -Vagueness-Jnvalidity. Re
Doyle, 5 O.W.N. 911. LATCIIF0RD, J.

2. Construction-Annuity Payable out of Income froxu " Moneys
and Seûurities" -Land Aequired by Testator after Exe-
cution of WilI-Mortgage thereon, Paid by Executors out of
Personalty-Personalty Insufficient to Produce Amount of
Annuity-Intestacy as to After-acquired Land-Rights of
Widow as te La.nd-Eleetion to Take Third in Lieu of
Dower-Effect of Payment of Mortgage-Investment-~.
ýCharge on Land-Right of Widow as Annuitant not
Linxited to Income. *Re Mackenzie, 5 O.W.N. 569.-App.
Dxv.

3. Construetion-Bequest of Interest on Spec-ific Sum for Lives
of three Legatees-Intcrest after Death of two Falling
into Residue-Period of Distribution of Estate. Rie Camp-
bell, 5 O.W.N. 154.-Bxn'ToN, J.

4. Conistr-uetibn-Bequest of Residue of Estate to Nephew with
Limitation to Named Suxn-Intestacy as to Remainder of
Residue. Re Browne, 5 O.W.N. 466.-LATcHPoRD, J.

5. Construction-Bequcet to Widow - "Rest'"-" Residue "-

Eneroachment for Maintenance. Re Achterberg, 5 O.W.N.
755.-MIDDLETON, J.

1088
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6,. Construction-Codieil - Substituted Legaey to Daughter-
Annuity - Ineome - Corpus-Dvision of Estateý-Deease
of Daughter->Right of Daughter's Representative te Share
of Corpus. Re Smith, 5 O.W.N. 501.-App. Div.

7. Construetion-Codicils--Devise te Widow ln Trust for Sale
-Eifeet of Codicils - Beneficial Estate of Widow-Re-
inarriage-Use of Corpus of Estate for Maintenanece-En-
eroachment upon Capital-Estates of Benefieiarie. Re
Harrison, 5 O.W.N. 232.-LfNox, J.

8. Construction-Devise-Sale of Lands Devis;ed l)etwouen D)ate.
of Wil and Death of Testator-Mortgage Taken for Part of
Purchase-money-Claim of Devisees te Mortgage Denied-
Conversion-Bequest of Unescertained Fund for Speeifie
Purpose-Trust-Surplus nlot Required for Purpose, lRe-
sulting te Estate-Debt Due by Testator-Charge by Wil
on Real Estatç-Liabîlity of Whole Estate. Re Robert
George Barrctt, 5 O.W.N. 8OS.-MIDDLETON, J.

.9. Construction-Devise of Land-Life Estate--Remainder-
Condition-Fulflinent - Birth of Issue - Estate in Fet(
Simple-E xeeutors. Re McDoiudd, fi O.W.N. 188.-L.\Trcw1
FORD, J.

10. Construcêtion-Dsposition of Residuary Estate-Division
amongst "Brothers and Sisters and their Children"--Righîi
of Children of Brother and Sister Dying before Date of
Will-Intention of Testator---Expressious Ilsed in WilI. Re
Acheson, 5 O.W.N. 3 6 l.-MIDLEToN, J.

Il. Constrution-Gift te D)aughters--Annuity out of Rents of
Land or Estate Tail in Land-Bequest te Granddaughter
-nreased Rental-" Ont of the Rentai "-"ssue' '-Lm-
itation te -Children-Residuary Clauiise-Tenants in Com-
mon. Re Rebecca Barrett, 5 O.W.N. 8 O7.-MDDLErMN. -1.

12. Constrution-Gift to Niece-Trust-Disereûion of Truqtee
-Expenditure for Education of Benefieiary Right of
Beneflciary to Receive Portion IJnexpended. Re( McJeoi, 5
O.W.N. 190.-HoGoiNs, J.A.

13.,Construetion-Legacca Charged on Land-Devise--Life Es-
tate-Remainder tb Children or Issue--Tenant-, in Com-
mon per Stirpes-Rule in Shelley 's Caft-Sittîle Estates
Aet-Gift over-Costs. Re Âmes, 5 O.W.N. 9 5 .- MIDDLE-
TON, J.
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14. Construction-Legacy to Niece-Generai Devise of bauds in
Ontario--Lands Standing in Naine of Testator in whieh
Niece has H-aif Interest-Nece flot Put to Election-De-
claration of Niece 's Right to Haif Interest-Foreign Exe-
eutor-Legacy to be Secured upon Ontario Assets-Costs.
$Sider v. Carltmi, Central Trust and Saf e Deposit Co. v.
Suider, 5 O.W.N. 852.-MiDDLEToN, J.

15. Construction-Marriage Settlements-Land and Residence
Entailed upon Testator 's Sou-Application to, of Hotelipot
Clause in Will-' Moneys, Property, or Interests" -Be.
quest of Suin on Condition of Maintenance of Residence
and Grounds-Fulfilment of Condition- Duty of Execu-
tors-Operation of flotchpot Clauses in Settiemeuts--Con-
trary Direction in Will-Credit for Full Fund Brought
into Settlement-Time of Ascertainment of Amount Set-
tled-Date of Settienient-Deduction from Sums Specifie-
ally Bequeathed-Shares of Daughters-Strict Settiemeut
upon Marriage-Residuary Shares - Income - Corpu--
Life Interest. Re Nordkeimer, 5 O.W.N. 74, 29 O.L.R.
350.-MIDDuETON, J.

1.6. Construction-Marrage Settlements-Covenants to Dring
Shares of Estate into Settiement-Application to Iuterests
under Will-Necessity for New Settiements-Forru of a
" Proper Settiement ' -A 'fter-acquired Property-Power to
Purcliase Property for Use as Faniily Residenee-Power of
-Appointment. *Re Nordheimer, ý5 O.W.N. 748.-MID)rE-
TON, J.

17. Construction-Provision for Widow-Dower-Eleeton be-
tween-Lien on Whole Estate for Annuity-Defieîency- of
Incoxue to be Made Up out of Corpus-Maintenance of in-
fant--Duty of Executors. Re Ouderkirk, 5 O.W.N. 191.-
Bxarms, J.

18. Construction-Reference by Testatrix to Will- of Husbaud
-Bequest of "What lie Gives me and for my Dispoa"-
1-usband Dying Jntestate-Wife 's Bequest Inoperative as
to Share of Husband's Property Coming to lier upon his
1ntestacy-Intestacy of Wife as to that Share. Re Palmer,
5 O.W.N. 917.-MuxLET'oN, J.

19. Ce.nstruction-Residuary Bequest to Nephews and Nieces-
S upplying Word to Render Language of Will Intelligible
-Proof of Contents of Will-Probate Copy Certifled by
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Surrogate Court--Uonclusiveness-Original Will Produced
to Aid Interpretation. Re Cooper, 5 O.W.N, 151.-App.
Div.

20. Construction-Speci fie Bequests flot Exhausting Personalty
-Intestacy-Devise of Land-Contract for Sale of Land
between Date of Will and Death of Testator-Sale flot Coi-
pleted by Paynient-Conversion of Realty into Personalty
-Ademption of Devise-Purchase-money to be Reeeived-
Benefit of Next of Km -Ascertainment of Next of Kin. Re
Beckiitgham, 5 O.W.N. 607.-BOYD, C.

21. Construction-Specifie Legacy-Infant Legatee-Postpone-
ment of Time for Payment of Principal Sum-Direction to
Trustees to Invest-Appication of Income for Maintenance
and Education-Tme for Making- Investment - Inconw
Payable to Legatee after Majority-Vested, Legacy Subjeet
to Divestinent--GCift over. Re Clooîi.y, 5 O.W.N. 513.-
LATCHFORD, J.

22. Devise in Fee Simple-Restraint on Alienation-Invalidity
-"Condition"-Time Limitation-Absence of Gift over-
Vendor and Purchaser. Re Buwhanaît and Barwes, 5 O.W.
N. 524.-MIDDLETON, J.

23. Devise of Life Estate to Husband-Direction to Executors
to Seit after Death of Husband and thvide I>roceeds among
Narned Persons-Husband Predeceasing Testatrix-Sale of
l)evised Land by Testatrix after Husband.'s Death-Coni-
version into Cash and Mortgage-Adenmption-Cash and
Mortgage Falling into Residue--Predecease of Residuary.
Legatee-Intestacy. Re Tracy, 5 O.W.N. 530. Bovu, C.

24. Power of Appointînent-Exercise of-Validity-Subsequent
Attcmpted Exercise of Power-Revocation-Title to Land
-Action for Possession. Goldsmith v. Ilarnden, 5 O.W.
N. 42.-BoYD, Ce.

25. ilesiduary Beneficiaries-Condition-Forfeiture for - t
stituting Proceedings to Set aside Will"-Lodging of C'av-
ent in Surrogate Court-Further Proceedings not Taken-
Grounds for ýCaveat-Accounts of Executors and f om-
iîttee. R4r MeDevitt, 5 O.W.N. 333.-BRITTON, J.

26. Validitv- Failure to Prove Testaînentary incaî>aeity or
ITndue Influence-Solicitor for Testatrix Named ais 1>rinei-
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pal Blleefieary-SuspiCiOlîî4emoval of-Onus -Absence
of Independent Advie Affirmance of Will after Lapse of
Time--Allowance for limprovements Made on Land by Ex-
pectant Devisee. *Loftws v. Hlarris, 5 O.W.N. 770.-APP.
Div.

See Charge on Land, 2-Contract, 25-Discovery, 2-Execu-
tors and Adininistrators, 3, 4-lusband and Wife, 3-
Mortgage, 3, 5-Pleading, 5-Titie to Land, 2-Tral, 1-
Vendor and Purchaser, 15, 17, 20.

WINDING-UP.
See Banks and Banking 3, 4-Collateral Securîties-Company,

4, 8-11.

WJTNESS FEES.
See Costs, 5.

WITNESSES.
See Liquor Iiicense Act, 5.

WORDS.
"Absolute' '-See CRimiNA&L LAw, 3.
"Aeceess to Streets, Avenues, Terraces, and Commons "-Sec

DmID.
"Accident' -Sec INSURANCE, 2.
"Acquire' -See MUNICIPAL CORPORATIONS, 11.

"Actîon"ý-See LAND TiTLEs ACT, 1.
"Actionable' '-See MÂSTuxa AND SERVANT, 15.
"Actions for Indemnity '-Sce STATUTES (CONSTRUCTION 0F.)
"Allurement"-Sec FATAL ACCIDENTS ACT, 2.
"1Assumed'"-Sec HiGHiwÂY, 7.
"At Large' -See RAILwAy, 1.
"Award' '-Sec RAILWAY, 7.
"Balance to be Arranged by Mortgage "-See VENDOR AND PUR-

CIIASER, 12.
"Brothers and Sisters and their Chiîdren' -Sce WîiL, 10.
"By flot Having Watchmen "-Sec NEGLIGENCE, 1.
",Channel ' -Sec CRowN, 2.
"Charitable Institution' '-See ASSESSMENT AND TAXEs, 5.
"Commission and, Guarantee "-Sec ýCONTRACT, 22.
" Comos"-Sec DEED.
"Condition "-See WmLL, 22.
"Contraet Labourers "-Sec ALIEN LABOUR».

"Departmnent' -Sec SCHOOLS, 2.
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"Ent ire Profits of the (inpany' -See COMPANY, 5.
"Established ' -Sce MUNICIPAL COa&'ORATIONs, 2.
"Expense Fund' -Sec COMPANY, 5.
"Garages to bc Uscd for ire or Gain"-See MUNICIPAL COR-

PORATIONS, 18.
"G uaranteed Advanice' -See CONTRACT, 22.

lIncreased Stock Received by Way of Stock Dividends"-See
ExEcuTORt. AND ADMINISTRATOIIs, 3.

''lndustry already Established elsewhere in the Provine"-
See MUNICIPAL CORPORATIONS, 2.

- nstituting Proccedings to Set aside Wil"-Sec Wîu., 25.
"Issue ''-Sec WILL, 11.

"Ma intained ' -Sec HiîouwA-Y, 7.
"Moneys and Securities' -See WILL, 2.
"Moneys, Propcrty, or Interestsa" See WiLL, 15.
"Non-intoxieating HIop Aie' -Sce WARRANTY.
"Notwithstanding Anything in any Act Contained to the Con-

trary"-Sec AssE$sMENT AND TAXES, 4.
"Object"-Sec AssEssMENT AND Txs, 6.
"0f any Nature or Kind Whatsoever"-See A-,-$EssMENT AND

TAxEs, 4.
"Opinion, Adviee, or Direction "-Sec TRUSTS .AND TRUSTEm, 4.
"Option' -Sce VENDOR AND PURCIASER, 10.
"Or his Associates"-See PRINCIPAL AND AGENT, 4.
''Ont of the Rentai' -Sce WILL, 11.
"Owner"-See LAND TITLEs ACT, 2-MOTOR VEUIcLES, ACT, 2.
"Owner 's Risk"-Sec RAIîLWAy, 3.
"Party"-See MoRTGAGE, 6.
"I>erfectly New Car"-See FRAUD AND MISHEPRE>ENTý1ATION, 12
"l>erson"-Sec MORTGAGE, 6.
"Private IProecutor"-Sec CRIMINAL LAW, 6.
"Proper Setticinent "-Sec WILL, 16.
"Prosocetor"-Sec CRIMINAL LAW, 6.
"Purposes' -Sec AssESSMENT AND T.xxEs, 6.
"Real Property "-Sec ASSEssMENT AND T.NxE, 8.
"Rcbuilding' '-See HiGIIwAY, 7.
"Repair"ý-See HiGnwAY, 7.
"Reserve Fund"ý-See 'COMPANY, 5.
''R esidue "-Sec WILL, 5.
"Rest' -See WILL, 5.
"Riparian Rightýs"-See WATER AND 2AECIRE, 2
"Sand Rank' -Sec LEAsE, 2.
"School "-Sec ScHoous, 2.
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" Seminary of Learning' '-See Assw.s8mENT AND TÀxzs, 5.
" Side of the ýChannel' '-See ýCp0wN, 2.
"Similar Additioni to my Holdings"ý-See ExEcuTolis -NI> AD-

MINISTRATORSl, 3.
"Solely' '-See DîscoviEaY, 4.
"Values' '-See RAiLWAY, 7.

"What lie Gives me and for my Disposai' -See WLxL, 18.
"Wife"ý-See INSURANCE, 6, 8, 9, 11.
"Wîlful Act' '-See RAILWAY,' 1.
"Windings' '-See CRowN, 2.

WORK AND LABOUR.

See Building Contract-Contraet, 26, 27-Master and S4ervant
-Mechan les' Liens.

WORKMEN'S -COMPENSATION FOR INJURIES ACT.
See 3kaster-and Servant-Particulars, 1-Ralway, 11.

WRIT 0F FI. FA.

See Execution.

WRIT OF SUMMONS.
1. Order Permitting. Issue of Concurrent Writ for Service

Abroad-Irre.ularities-Correction - Rule 521 - Service
of Notice of Writ on Officers of Defendant Company Re-
sident Abroad and flot British Subjects-Company Incor-
porated in Ontario--Rule 29-Leave to File Affidavit nn
pro tune-Rule 26-Amendment of Order-Costs. Gilpin
v. Hazel Jules Cobalt Sîlver Mining Co., 5 O.W.N. 518.-
LENNOx, J. (Clirs.)

2. Service out of the Jurisdiction-Contract-Breaches--Assets
ini Juriediction-Conditiona] Appearance--Con. Rule 25
(1) (e), (A). Aburnu Nurseries Limited v. McGredy, 5 0.
W.N 104, 165.-IoLMESTED, SENIOR REGISTRAi.-BRITTON,
J. (Chrs.)

3. Service out of the Jurisdiction-Contract-Sale of Good-
Place of P-ayment-Rule 25 (1) (e). *Leonard v. Cushin~g,
5 O.W.N. 453, 692, 952.-LENNOX, J. (Chrs.)-MIDnIETON,
J. (Chrs.)-App. Div.

4. Service ont'of the Jurisdiction-Motion to Set aside--Rule
25 (1) (e), (f), (g)-Irregularities--Failure to Point out
i Notice of Motion-Rule 219-Conditional Appearance--

Effeet of. 'Wood v. Worth, 5 O.W.N. 452.-HoLMESTED,
SENIOR IREGISTRAR (Clirs.)
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5. Service out of the Jurisdiction-Rule 25 (1) (e)-Conitraet-
Place of Payment-Inference. Wolseley Tool and Motor
Car Co. v. Humphries, 5 O.W.N. 72.-KELLY, J. (Clirs.)

6. Speeial Endorsement-Liquidated Demand-Rules 33, 37, 56
-Appearance-Affidavit. Witliamson v. I>layf air, 5 O.W.
N. 354.-IoLmsTED, SENIOR REGISTRAR (Chrs.)

7. Special Endorsement-Statement of Claini Delivered as well
-Irregularity-Settîng aside-Forn, 5-Rulc-s 56, 111, 112,
127-Amendment - Affidavit ýFiled with Appearance-
Statement of Defence-Practice. Dunn v. Dominion Bank,
5,O.W.N. 103.-IOLMESTED, SENIOR REGISTR.A'R (Clirs.)

See Judgment, 2-Pleading, 4, 5, 6.

WRONGFUL DISMISSAL.

Sec Master and Servant, 1, 2.

84-5 O.W.N.


