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VAUGHAN-RHYS v. CLARRY.

Contract—Purchase and Sale of Timber Limits—Ezxecuted Con-
tract—DMisrepresentations not Amounting to Fraud—Breach
of Warranty — Judgment in Former Action between the
same Parties—Res Judicata—Estoppel—Evidence — Credi-
bility of Witnesses—Acceptance of Testimony of those who
Remember against those who do not — Findings of Trial
Judge—Appeal.

Appeal by the defendants from the judgment of Bovp, C.,
at the trial, in favour of the plaintiff.

The action was for a money demand; and the defendants
counterclaimed for damages for deceit or for breach of warranty
arising upon a contract for the sale and purchase of timber
limits. The judgment appealed from was in favour of the
plaintiff upon his claim, and dismissing the counterclaim. The
appeal was confined to the counterclaim.

The appeal was heard by MuLock, C.J.Ex., RIDDELL, SUTHER-
LAND, and LErrcH, JJ.

J. Bicknell, K.C., and N. Phillips, for the appellants.

Shirley Denison, K.C., for the plaintiff, the respondent.

The judgment of the Court was delivered by Murock, C.J.
Ex.:—In this action the defendants endeavour to succeed on one
of two grounds: (1) deceit; (2) breach of warranty.

The first question to determine is, what was the contract be-
tween the parties?

It appears that the defendant Clarry, who lives in the Pro-
vince of Ontario, was on the 1st November, 1907, in the city of
Vancouver; and, observing a notice in the window of one Gal-
lagher, a real estate agent, to the effect that he had certain tim-
ber limits in British Columbia for sale, entered Gallagher’s office,
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and then came into touch with the plaintiff, Vaughan-Rhys, the
ostensible owner of these limits. The notice which had attracted
Clarry’s attention was discussed. It contained a statement as
to the quantity and quality of the timber on the limits, and their
accessibility. At this stage it doubtless played an important
part in the mind of Clarry, for he asked the plaintiff to sign it,
which the plaintiff did.

On this occasion the plaintiff made a written offer to the de-
fendant for the sale of the limits. That offer contains a number
of terms, amongst others this term: ‘‘As soon as the stock is
issued, if this is satisfactory to you, a proper agreement will be
drawn embodying the above conditions; or, if you give me your
cheque for the $500, dated ten days from now, that is the 11th
November, I will aceept the same.”’

The defendant did not accept the offer unconditionally; his
acceptance, which is in writing, at the foot of the offer, being in
the following words: ‘I accept the above, subject to report of
P. Meyers being satisfactory; and subject to title being clear.”’

That qualified acceptance did not constitute a contract.

Clarry left British Columbia about this time, leaving Gal-
lagher to look after his interests, including the securing of the
completed documents referred to in the plaintiff’s offer.

On the 9th November, the plaintiff delivered to Gallagher a
document under seal, signed by the plaintiff, wherein he offered
and agreed to sell the limits to Clarry on the terms therein set
forth. That agreement was left with Gallagher. Clarry says that
he did not receive it from Gallagher, but, Gallagher being
Clarry’s agent to secure the document, delivery to him was de-
livery to Clarry.

Subsequently Clarry completed the purchase, and t,he limits
were transferred to him; and the only contract of which we have
any evidence is the one resulting from the agreement on the 9th
November, 1907, and the defendants’ conduect in completing the
purchase.

Thereafter certain litigation in thc Courts of British Colum-
bia arose between the parties in respect of the dealings between
them, one of such actions being a suit By the plaintiff against the
defendants for a vendor’s lien on the limits in respect of the
unpaid portion of the purchase-money.

In that suit the plaintiff alleged the sale of the limits to the
defendant under the contract of the 9th November, 1907; and
the defendants, in their statement of defence, admitted the cor-
rectness of that allegation, as to the agreement of the 9th Novem-
ber, and the Court took the defendants at their word, and found
that the contract was that of the 9th November, 1907.
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We are not only bound by that judgment, which is an estop-
pel, but we would reach that same conclusion if the question was
yet at large. Thus it is judicially declared that the rights of
the parties grow out of the agreement of the 9th November, 1907.
And, with that agreement as a starting-point, the questions of
fact to be here determined are whether the plaintiff was guilty
of deceit and whether there was a breach of warranty.

The learned Chancellor was not able to accept Clarry’s ver-
sion of the occurrences. He did, however, accept, apparently, the
version of the plaintiff’s witnesses.

Clarry forgets, or does not remember, where other witnesses
remember distinetly. Where one witness testifies to a certain

_ fact, and the opposing witness does not remember, credence can
be given to the honesty of both sides by accepting the evidence
of the one who does remember, and which stands uncontradicted
by the other.

That is the charitable view which the Chancellor has taken
of the evidence, and, sitting in appeal, we do not take exception
to such finding.

The evidence, if we felt at liberty to review it, would not war-
rant us in disturbing such finding; and, unless we were to reverse
it, the appeal must fail.

The transaction, as it stands, is an executed contract, and,
therefore, nothing short of actual fraud would be sufficient to
render it void. Misrepresentation, not fraudulent, would not
help the defendants. If it was competent to us to review the
learned Chancellor’s findings, we would, as a jury, looking at
all the circumstances, reach the conclusion that there was no
actual fraud.

As to the other question of fact, namely, whether there was
a breach of warranty, it is to be observed that the representations
made on the 1st November might have been material if the case
were still executory; and if the contract had been completed on
the 1st November.

But no contract was then made, and those representations
were not made part of the contract of the 9th November, 1907.

In the contract of the 9th November, an opportunity was
given the defendant Clarry to verify or falsify the allegations
contained in the schedule, as it is called. He could then have
gone, or have caused his agents to go, to the limits and have them
examined for his own information.

When the agreement of the 9th November, 1907, was pre-
pared, the schedule was not made a part of it so as to become a
warranty. It is referred to, but only in the sense that the de-
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fendants are given an opportunity to send their agents to ex-
amine the limits; and, if the agents’ report shews the quantity
of timber mentioned in the schedule, then the defendants are to
increase their purchase-money by delivering over certain shares,
otherwise not. ;

Thus the schedule is referred to merely by way of deserip-
tion ; but, it not being made a part of the contract, the statements
contained in it do not amount to a warranty.

That being the case, the defendants cannot recover for breach
of warranty; and, as they fail on both grounds, the appeal must
be dismissed with costs.

FEeBrUARY 23RD, 1913,

DEMENTITCH v. NORTH DOME MINING CO.

Master and Servant—Injury to Servant Working in Mine—
Negligence—Mining Act of Ontario, 1908, sec. 164, Rules
10, 31—Failure to Observe—Negligence of Captain of Mine
—Failure to Inspect—Findings of Jury—Ewvidence to War-
rant—~Supplementary Finding by Appellate Court— Dam-
ages— Wiorkmen’s Compensation for Injuries Act—Esti-
mated Earnings—Computation.

Appeal by the defendant’ company from the judgment of
Liarcurorp, J., upon the findings of the jury, at the trial at
Haileybury, in favour of the plaintiff.

The appeal was heard by Merepira, 'C.J.0., MAcCLAREN,
Macee, and Hobgins, JJ.A.

H. E. Rose, K.C., and J.W. Pickup, for the appellant com-
pany.

Frank Denton, K.C., for the plaintiff, the respondent.

The judgment of the Court was delivered by MereprrH,
C.J.0.:—The respondent is a miner, and was employed by the
appellant to operate a drilling-machine in the appellant’s mine,
and, while engaged in that work on the morning of the 2lst
March, 1913, the respondent was seriously injured owing to an
explosion which took place; and his action is brought to recover
damages for his injuries, and is based on the allegation that
they were due to the negligence of the appellant.
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According to the evidence, the operation which was going on
in the mine at the time of the accident was for the purpose of
blasting in a new draft at the 250-foot level. The respondent
was in charge of a drilling-machine, which was used for perfor-
ating holes in the face of the rock, and was assisted by a helper
named Mecca, who was killed by the explosion, and a man named
Cassidy was in charge of a similar machine in another drift
about 50 feet away from that in which the respondent was work-
ing, and Cassidy was assisted by a helper named Orak. Cassidy
and his helper had assisted the respondent in drilling 13 holes
in the latter’s drift, and, after the holes had been ‘‘blown out,”’
they were loaded with powder and the respondent eut the fuse
and lit it; the party then ascended to the surface and waited for
the reports of the explosions and counted them as they occurred.
There were 13 explosions counted, which indicated that there
had been an explosion in every one of the holes. This oeccurred
between 3 and 4 o’clock in the morning, and the men then went
to bed. They returned to work about noon of the same day,
when they were requested by the captain of the mine (Grierson)
to do some ‘‘timbering’’ in the mine, which had become neces-
sary owing to the timbers having been displaced by the explo-
sions. When they got down to the mine, the respondent and
Cassidy examined the holes and found that in some cases the
rock had not been broken away to the full depth of the holes,
which was about 5 feet, but only to the depth of about 2 feet;
they then ascended to the surface and informed Grierson that
some of the holes had broken badly; there is a conflict of testi-
mony as to what next occurred and as to the instructions that
were given to the respondent. According to the testimony of
Cassidy, Grierson said to ‘‘fire’’ the holes over again, and asked
how many there were to ‘‘fire out,”” to which the respondent
replied that he thought there were eleven.

Grierson testified that they reported that ‘‘it did not break
good ;’’ that he asked the respondent ‘‘How many will you have
to shoot over again? that the respondent’s reply was ‘‘eleven
holes;’’ and that he then told the respondent ‘‘to shoot them
or as many as he thought ought to be shot before they started
drilling again;’’ that he went down into the mine and assisted
in timbering until about 5 o’clock, when they went ‘‘off shift’’
and did not come back until seven o’clock; that he then met
them at the collar of the shaft, as they were going down into
the mine, and said, ‘‘Be sure to shoot those eleven holes, or as
many as you think should be shot again.”” Although this report
had been made to him, no steps were taken by Grierson to find
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out which of the holes ought to be shot again or the condition in
which the holes had been left by the explosions; and, though he
was in the mine and but a few feet away from where the holes
were, he does not appear to have even taken the trouble to look
at them. )

According to the testimony of the respondent, he told Grier-
son that he wanted the holes shot again, and was told by Grier-
son to drill again, and that Grierson told him not to shoot again
holes two or three feet, that is, as I understand, when the rock
had broken away to that depth; that, having examined the
holes and taken out the loose rock from them, and having found
no trace of powder in any of them, he proceeded to drill other
holes, keeping six inches away from any of the existing holes;
that he had drilled one to the full depth and had partly drilled
another, when the explosion occurred in an old hole next to
it. Different theories are suggested as to the cause of the ex-
plosion: one of them that the hole the respondent was drilling
was not being truly bored, with the result that the drill went
in at an angle and came in contact with the powder that re-
mained in the adjoining hole; and another, that the jarring
caused by the drilling had caused the powder to explode.

The jury, in answer to questions put to them by the learned
trial Judge, found that the accident was caused by the negli-
gence of the appellant, and that the negligence consisted ‘‘in
the captain failing to inspect after report made to him of in-
complete shots before resuming operations:’’ acquitted the re-
spondent of contributory negligence; and assessed the damages
at $3,250 ; and judgment was thereupon entered for the respond-
ent for that sum, with costs.

There was, in my opinion, evidence to warrant the findings
of the jury.

Among the rules which, by the provisions of seec. 164 of the
Mining Act of Ontario, 1908, are required, ‘‘so far as may be
reasonably practicable,”’ to be observed in every mine, are the
following :—

10. A charge which has missed fire shall not be withdrawn,
but shall be blasted; and, in case the missed hole has not been
blasted at the end of a shift, that fact shall be reported by the
foreman or shift-boss to the mine captain or shift-boss in charge
of the next relay of miners before work is commenced by them.

31. The manager or captain or other competent officer of every
mine shall examine, at least once every day, all working shafts,
levels, stopes, tunnels, drifts, cross-cuts, raises, signal apparatus,
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pulleys, and timbering, in order to ascertain that they are in
a safe and efficient working condition.

There was no shift-boss employed on the mine at the time of
the accident and no foreman in charge of or having oversight
over the workmen ; and no inspection for the purpose mentioned
in rule 31 was made by any one after the report to Grierson
that the holes had broken badly, although he was, as I have said,
in the mine and near the place in which the holes had been
drilled.

The jury were, I think, warranted in coming to the conclusion
that Grierson was negligent in not having made an examination
of the mine after it had been reported to him that the holes
had broken badly, and that it would again be necessary to
‘“‘shoot’” some of them, and in leaving the respondent to be
guided by his own judgment as to which of them he should
““shoot’” and which of them he need not ‘‘shoot,”’ instead of
himself directing on the ground what was to be done.

There would perhaps have been more difficulty in the re-
spondent retaining his verdict if it had been established that
he was directed to blast out any of the holes in which the rock
had not broken away to the bottom of the hole, before drilling
any new holes; but, as has been seen, no such direction was
given to him, and he was left to use his own diseretion as to what
holes should be blasted out and what holes he need not blast
out. The former direction would have been one that might
have been safely carried out by a miner having as little experi-
ence as the respondent is shewn to have had, but the direction
that was given involved the casting upon a comparatively in-
experienced man the delicate duty of deciding what holes should
be and what holes should not be blasted out, and running the
risk that might result from an error of judgment in ecarrying out
his instructions. The jury, no doubt, thought that, had Grier-
son inspected the mine after it was reported to him that the
holes had broken badly, he should and would himself have
determined and pointed out which of the holes should be
blasted out, instead of leaving that to be determined by the
respondent.

It may be that, as it stands, the answer to the second question
does not cover this view of the case; but it is certainly not in-
consistent with it; and, having before us all the materials neces-
sary for finally determining the matter in question, we should
exercise the power conferred upon the Court by the Judicature
Act and make this supplementary finding, which there is ample
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evidence to support; and, having made it, affirm the judgment of
my brother Latchford.

It was argued by Mr. Rose that there was not sufficient evi-
dence to warrant the jury assessing the damages at $3,250; that,
if the respondent is entitled to recover at all, he can recover
only under the Workmen’s Compensation for Injuries Act; and
that there was no evidence as to what was the equivalent of
‘‘the estimated earnings during the three years preceding the
injury of a person in the same grade employed during those
years in the like employment within this Province;’’ and that
the damages should, therefore, have been assessed at $1,500.

I am unable to agree with this contention. According to the
testimony of the respondent, he was earning $3.50 a day at the
time he was injured, and that appears to have been treated by
everybody at the trial as a sufficient basis for determining the
alternative amount to which the compensation is limited by
the Aect; and rightly so, I think, because, in the absence of evi-
dence pointing to a different conclusion, the jury might prop-
erly draw the inference from the fact that the respondent was
being paid that wage, that the estimated earnings during the
three years of a person in the same grade employed during
those years in the like employment within this Province, would
be a sum represented by $3.50 multiplied by the number of
working days in the three years.

I would dismiss the appeal with costs.

FeBrUARY 23rD, 1914.
*REX v. HELLIWELL.

Criminal Law—Betting and Pool-selling—Criminal Code, sec.
235—Jurisdiction of Police Magistrate—Summary Trial
without Consent of Accused—Criminal Code, secs. 773, 778
(2)—“Absolute’’—Stated Case—New Trial.

Case stated by R. E. Kingsford, Esquire, one of the Police
Magistrates for the City of Toronto, under sec. 1014 of the
Criminal Code, R.S.C. 1906 ch. 146,

The accused was charged before the Police Magistrate with
a contravention of sec. 235 of the Criminal Code (betting and
pool-selling), and asked leave to elect to be tried by a jury,
which was refused because, in the magistrate’s opinion, his jur-

*To be reported in the Ontario Law Reports.
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isdietion to try the accused was absolute without the consent of
the accused. The accused was tried and convicted by the Mag-
istrate.

The first question reserved for the opinion of the Court was,
whether the magistrate had the right to refuse to allow the
accused to elect to be tried by a jury and to try him summarily
without his consent.

The case was heard by MereprrH, C.J.0. MACLAREN, MAGEE,
and Hobains, JJ.A., and LENNOX, J.

H. E. Rose, K.C., for the accused.

E. Bayly, K.C., for the Attorney-General.

The judgment of the ICourt was delivered by MErEDITH,
C.J.0..— . . . The jurisdiction to try summarily conferred
by sec. 773 of the Criminal Code is, by the terms of the section,
‘“‘subject to the subsequent provisions of this Part,’’ one of
which (sec. 778(2)) is: ‘‘If the charge is not one that can he
tried summarily without the consent of the accused, the magis-

trate shall state to the accused . . . that he has the option
‘to be forthwith tried by the magistrate . . . or to remain
in custody or on bail . . . to be tried in the ordinary
way s

The ruling of the Police Magistrate was erroneous unless the
charge against the accused is ‘‘one that can be tried summarily
without the consent of the accused,”’ within the meaning of sub-
see. 2 of see. 778.

The word ‘‘absolute,’’ in see. 773, is used, I think, in the
sense of ‘‘mnconditional,”’ that is to say, not dependent upon
the conditions precedent to the right to exercise the jurisdiction
which are prescribed by the Act having been complied with;
and the words referring to the consent of the accused were
added ex abundanti cautela.

In my opinion, the jurisdiction of the Magistrate to try
summarily, so far as it depends upon any of the provisions of
Part 16, depends upon the consent of the accused as to all of
the offences mentioned in sec. 773, except those as to which,
and the cases in which, it is expressly provided that jurisdiction
does not depend upon the consent of the person charged.

Having come to the conclusion that the first question should
be answered in the negative, it is unnecessary to answer the
second and third questions.

The result is, that a new trial must be granted in order that
the case may be dealt with as provided by sec. 778 and in accord-
ance with the answer to the first question.
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FEBrRUARY 23RD, 1914.
*REX v. FRASER.

Criminal Law—Lottery Scheme—Criminal Code, sec. 236—
Acquittal of Accused—Prosecution Conducted by Crown
Attorney—~Status of Informant Bound over to Prosecute—
Right to Apply to Trial Judge to Reserve Case—Right to
Move for Leave to Appeal to Court of Appeal—Criminal
Code, secs. 871, 872, 944, 1014, 1015—Crown Attorneys Act,
9 Edw. VII. ch. 55, sec. 8, cls. (b) and (c)—*‘Prosecutor’’
“ Private Prosecutor.”’

Application by John Scully, the informant, under sec. 1015
of the Criminal Code, R.S.C. 1906, ch. 146, for leave to appeal
to a Divisional Court of the Appellate Division from the refusal
of MoraAN, Jun. Co/C.J., at the York General Sessions, to state
a case for the opinion of the Court, he having ruled that the
Crown had not made out a case, and the jury, under his direec-
tion, having found the defendants ‘‘not guilty’’ of the offence
charged.

The application was heard by MerepiTH, C.J.0., MACLAREN
and Mageg, JJ.A., and LENNox and Lerrch, JJ.

Gordon Waldron, for the applicant.

C. H. Ritchie, K.C., for the defendants, the respondents.

The judgment of the Court was delivered by MERrREDITH,
C.J.0.:—An information was laid by the applicant before the
Police Magistrate for the City of Toronto against the respond-
ents, charging them with a contravention of sec. 236 of the
Criminal Code, and the respondents were committed for trial,
and the applicant was bound over to prosecute.

An indietment was preferred at the General Sessions of the
Peace for the County of York against the respondents for the
offence charged in the information, and it was preferred by the
Crown Attorney. A true bill having been found, the trial pro-
ceeded before His Honour Judge Morgan, presiding at the
General Sessions, on the 7th October, 1913, and the Crown
Attorney conducted the prosecution at the trial.

At the close of the case for the prosecution, the presiding
Judge ruled that no case had been made, and directed the jury
to acquit, whereupon a verdict of ‘‘not guilty’’ was rendered.

*To be reported in the Ontario Law Reports.
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After this ruling, the Crown Attorney applied for a reserved
case, which was refused, whereupon Mr. Waldron intervened
on behalf of the present applicant, and submitted that the re-
served case should be granted, but without success.

Upon the opening of the motion, a question was raised as to
the right of the applicant to apply, and after argument judg-
ment was reserved upon this preliminary question.

No case was cited by either counsel bearing upon the ques-
tion to be determined, and the only case which bears upon it
that I have been able to find is Rex v. Gilmore (1903), 6 O.L.R.
o S

[Reference to the Criminal Code, sec. 1014, sub-sec. 2; see.
1015, sub-sees. 1 and 2.]

It is clear that the applicant, having been bhound over to
prosecute, was entitled to prefer a bill of indictment for the
charge on which the responents had been committed or in respect
of which he was so bound over, or for any charge founded on
the faets or evidence disclosed in the depositions taken before
the Poliee Magistrate: see. 871.

By the Crown Attorneys Act, 9 Edw. VII. ch. 55, sec. 8, clause
(b), it is made the duty of the Crown Attorney to ‘‘institute
and conduct on the part of the Crown prosecutions for erimes
and misdemeanours at the Court of General Sessions of the
Peace e

That, at all events after a true bill has been found, unless
the case is one to which clause (¢), to which I shall afterwards
refer, applies, the person by whom the information was laid, or
who, where he may do so, has preferred the bill of indictment,
has no right to take part in the proceedings at the trial, seems
reasonably clear; for, if it were not so, the duty imposed upon
the Crown Attorney of conducting, on the part of the Crown,
the prosecution, could not be discharged.

This is made more clear by the provisions of clause (e),
which require the Crown Attorney to ‘‘wateh over the conduct
at the . . . General Sessions of the Peace of cases wherein it is
questionable whether the conduct complained of is punishable
by law, or where the particular act or omission presents more
of the features of a private injury than of a public offence ;
and, without unnecessarily interfering with private individunals
who wish in such cases to prosecute, assume wholly the conduet
of the case where justice towards the accused seems to demand
his interposition.’’

The prosecution of the respondents does not come within the
exception mentioned in clause (¢); and, therefore, the conduect
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of it on the part of the Crown devolved upon the Crown At-
torney, by whom it was in faet conducted for the Crown.

If the contention of counsel for the applicant were well-
founded, it would have been the right of the applicant or his
counsel, as was contended in Rex v. Gilmore, to intervene at
any stage of the proceedings at the trial; and that cannot be,
because the exercise of the right to do so would render it im-
possible for the ICrown Attorney to discharge the duty imposed
upon him by the statute of conducting the prosecution for the
Crown ; and, if the applicant’s counsel is right in his conten-
tion, what would happen if counsel representing the Crown
acquiesced in the ruling of the Court and consented to the
acquittal of the accused, and counsel for the private prosecutor
took the opposite view?

The application of Mr. Waldron at the Sessions was made
before the jury were directed to render a verdict of ‘‘not
guilty;”’ and, in my opinion, the applicant had no locus standi
to make the application, which was a part of the proceedings in
the prosecution, the conduct of which was committed to the
Crown Attorney.

The practice of allowing an appeal where the accused has
been acquitted is a novel one, and the right to appeal should,
in my opinion, be strictly limited to cases coming plainly within
the provisions of the statute. It cannot, I think, have been in-
tended that where the Crown, representing the people of the
Province, does not deem the case one in which the right of appeal
should be invoked, the person by whom the charge was originally
laid should have the right to invoke it. What was intended
by the legislation in question was, I think, to confer that right
upon the Crown where there has been an acquittal, at all events
where the prosecution has been conducted on the part of the
Crown by its law officers or by the Crown Attorney, and upon
the accused where he has been convieted.

The Crown, and not the person by whom the proceedings
were instituted, is, I think, the prosecutor in all cases of prose-
cutions for indictable offences, at all events after a bill has been
found, unless the case comes within clause (e). The person
who institutes the proceedings is called in see. 1045, which deals
with the costs of a prosecution for the publication of a defa-
matory libel, where judgment is given for the defendant, ‘‘the
private prosecutor’’ not ‘‘the prosecutor.’’

None of the sections referred to by Mr. Waldron as shewing
that the word ’’prosecutor,’’ as used in secs. 1014 and 1015, has
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a wider meaning than I would give to it, applies to proceedings
upon an indictment, except sec. 871, to which I have already re-
ferred, and secs. 872 and 944. They all relate to proceedings
before a bill is found, and it may well be that as to such pro-
ceedings the complainant is the prosecutor.

If by ‘‘prosecutor,”’ as used in sub-see. 3, the person who
instituted the proceedings is meant, there would be no right
in the Crown to apply, because, ex hypothesi, the Crown is not
the prosecutor.

Section 872 does not affect the question, as it deals only
with the preferring of a bill of indictment by the counsel act-
ing on behalf of the Crown, nor does sec. 944 help the appli-
cant. The expression there used is ‘‘ counsel for the prosecution,’’
and it is not open to question that in this case the counsel for
the prosecution was the Crown Attorney. If it were otherwise,
and the person who laid the complaint were the prosecutor,
his counsel, not the counsel for the Crown, would have the right
of addressing the jury, as the section provides, even in such a
case as this, in which the prosecution was required by law to
be and was conducted by the Crown Attorney; which is reductio
ad absurdum.

It was argued that, if it had been intended that only the
Crown should have the right to apply, different language would
have been used; but there are, I think, two answers to the
argument: (1) there are, as has been seen, cases in which in
- this Province the private prosecutor may prosecute at the trial;
and (2) the Act applies to the whole of Canada, and no doubt
in some of the Provinces, as is the case in England, a private
prosecutor may prosecute at the trial for an indictable offence,
and the wide term ‘‘prosecutor’’ was used so as to meet what-
ever might be the conditions in this respect in any part of
(fanada.

In short, I am of oplnlon that, as applied to this Provinee,
the exprwsmn ““prosecutor’’ means the Crown where the prose-
cution is conducted at the trial by the law officers of the Crown
or by the Crown Attorney, and means private prosecutor where
the prosecution is conducted by or on his behalf.

For these reasons I am of opinion that the preliminary ob-
jeetion was well 1aken, and that the motion must be dismissed;
and, as the point is a new one, it is proper, I think, that the
dismissal should be without costs.

[Reference to Regina v. Patteson (1875), 36 U.C.R. 129.]
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FEBRUARY 23rRD, 1914.

*KILGOUR v. LONDON STREET R.W. CO.

Statutes—Interpretation—Railway—° Actions for I ndemnaty’’
—Time-limit—Special Act Incorporating Street Railway
Company, 36 Vict. ch. 99(0.)—Incorporation of Provisions
of General Railway Act, C.8.C. ch. 66—Siz Months’ Iimi-
tation by sec. 83—Effect of Incorporation—Repeal of Gen-
eral Act—Effect of—One Year’s Limitation by 6 Edw. VII.
ch. 30, sec. 223—Repeal of R.8.0. 1897 ch. 207, sec. 42(1)—
Interpretation Act, 60 Vict. ch. 2, sec. 6—“Special Act.”’

Appeal by the plaintiffs from the judgment of LiATcHFORD,
J., at the trial at London, dismissing the action.

The appeal was heard by MerepirH, C.J.0., MACLAREN,
Mageg, and Hopeins, JJ.A.

R. U. McPherson, for the appellants.

W. N. Tilley, for the defendant company, the respondent.

Mgereprra, C.J.0.:— . . . The action is brought to
recover damages for injuries sustdined by the appellants owing
to the alleged negligence of the respondent; and the trial Judge
held that the action, not having been brought within six months
after the happening of the injury of which they complain, was
barred by the provisions of the respondent’s special Aect, 36
Viet. ¢h. 99 (Ontario, 1873).

By sec. 16 of the special Act, among other eclauses of the
Act of the Legislature of the Province of Canada known as
“The Railway ‘Aect,’”’ that with respect to ‘‘actions for indem-

nity’’ was incorporated with the special Act. The Railway Aect .

referred to is (C.S.C. ch. 66; and the clause with respect to
actions for indemnity is sec. 83, which provides that ‘‘all suits
for indemnity for any damage or injury sustained by reason
of the railway shall be instituted within six months next after
the time of such supposed damage sustained, or, if there be con-
tinuation of damage, then within six months next after the
doing or committing such damage ceases, and not after-
Warda s sl

The effect of incorporating this section in the special Aect is

the same as if the provisions of it had formed a part of the
special Act.

*To be reported in the Ontario Law Reports.
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[Reference to In re Woods Estate (1886), 31 Ch.D. 607, 615.]
See also as to this, and as to the effect of the repeal of an
enactment which has been incorporated in a subsequent Act,
Regina v. Stock (1838), 8 A. & E. 405; Regina v. Inhabitants of
Merionethshire (1844), 6 Q.B. 343; and Regina v. Smith (1873),
L.R. 8 Q.B. 146. ‘
Chapter 66, C.S.C., except sec. 155 and sees. 158 to 161 in-
clusive, was repealed in the revision of 1877; but, apart from
the effect of the Acts respecting the Revised Statutes of On-
tario and of the Interpretation Act of 1897, to which I shall
afterwards refer, its repeal had no effect on the respondent’s
special Act—the rule of construction being that ‘‘where a stat-
ute is incorporated by reference into a second statute the re-
peal of the first statute by a third does not affect the second:’’
per Brett, L.J., in Clark v. Bradlaugh (1881), 8 Q.B.D. 63, 69.
Unless, therefore, the provisions of the special Act as to
actions for indemnity have been repealed or so amended as to
extend the period of limitation to one year, the ruling of the
trial Judge was right, and the action was properly dismissed.
It was argued by counsel for the appellants that the provi-
sion of the respondent’s special Act which is in question was
superseded by sec. 223 of the Ontario Railway Act, 1906, the
provisions of which are that ‘‘all actions or suits for any dam-
ages or injury sustained by reason of the construction or oper-
ation of the railway shall be commenced within one year next
after the time when such supposed damage is sustained, or,
if there is continuation of damage, within one year next after
the doing or committing of such damage ceases, and not after-
wards.”’
: It was answered by the respondent’s counsel that not only
does the rule of construction that a special Act is not repealed
by a subsequent general Act dealing with the same subjeet-
matter, unless by express reference or necessary implication
(Beal’s Cardinal Rules of Legal Interpretation, 2nd ed., pp.
460-470, and cases there cited), prevent the repeal of ch. 66
and the enactment of see. 223 from operating so as to repeal
the limitation provision of the respondent’s special Aect, but
the Aect itself expressly provides that where the provisions of the
special Act and its provisions are inconsistent the special Aet
shall be taken to override the provisions of the Aet of 1906, and
in support of that contention secs. 3 and 5 are relied upon.
That the limitation provision of the special Act is inconsist-
ent with see. 223 of the Act of 1906 is not open to question, the

*
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provision of the one being that actions shall be brought within
six months and not afterwards, and of the other that they shall
be brought within one year and not afterwards.

In order to arrive at a proper understanding of the provi-
sions of the Act of 1906 which affect the question at issue, the
meaning of which is by no means clear, and to determine which
of these contentions is entitled to prevail, it will be necessary,
or at all events desirable, to trace the history of railway legis-
lation from the consolidation of the statutes of Canada in 1859
down to and inclusive of the enactment of the Act of 1906, and
to consider how far, if at all, the respondent’s special ‘Act is
affected by the provisions of the subsequent legislation, includ-
ing the amendment to the Interpretation Act made in 1897 by
60 Viet. ch. 2. 2y

[Reference to R.S.0. 1877 ch. 165, see. 34 (1); 40 Viet. ch.
6, secs. 6, 11; R.S.0. 1887 ch. 170, sec. 41(1); 50 Viet ch. 2,
sees. 5, 10; R.S.0. 1897 ch. 207, sec. 42(1) ; 60 Viet. ch. 3, sees.
5, 10.]

The effect of this legislation was, that, after the coming into
force of the Revised Statutes of 1897, the reference in the re-
spondent’s special Act to see. 83 of the Consolidated Statutes of
Canada, as regards any subsequent transaction, matter, or
thing, was to be taken to be a reference to sub-sec. 1 of see, 42
of ch. 207, R.S.0. 1897.

In 1897, an amendment to the Interpretation Act was passed
(60 Viet. ch. 2), by sec. 6 of which (now clause 6 of par. 48
of sec. 7 of the Interpretation Act, 7 Edw. VIL ch. 2) it is
provided: ‘‘Whenever any Act or part of an Aect is repealed,
and other provisions are substituted by way of amendment,
revision, or consolidation, any reference in any unrepealed Aet,
or in any rule, order, or regulation made thereunder, to such
repealed Act or enactment, shall, as regards any subsequent
transaction, matter, or thing, be held and construed to be a
reference to the provisions of the substituted Act or enactment
relating to the same subject-matter as such repealed Aect or
enactment.. . ... .”

This section and the other provisions of the Aet are made
applicable to every Act subsequently passed, except in so far
as they are inconsistent with the intent and object of the Aect,
or the interpretation which they would give to any word, ex-
pression, or clause is inconsistent with the context, and except
in so far as they are declared by the subsequent Aect not applie-
able to it (sec. 1).
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The first change made after the passing of this Act in the
indemnity section (see. 83 of the C.S.C.; see. 34 of the R.S.0.
1877 ; sec. 41 of the R.S.0. 1887; sec. 42 of the R.S.0. 1897)
was made by the Ontario Railway Aet, 1906 (6 Edw. VIL. ch.
30), which repealed among other Acts ch. 207, R.S.0. 1897, and
substituted for its see. 42(1) the following as sec. 223 :.—

€¢223—(1) All actions or suits for any damages or injury by
reason of the construction or operation of the railway shall be
commenced within one year next after the time when such sup-
posed damage is sustained, or, if there is continuation of dam-
age, within one year next after the doing or committing such
damage ceases, and not afterwards. ;

‘“(3) This section shall apply to street railway companies.’’

The effect of this legislation, unless the application of sec.
6 of the Interpretation Act, which I have quoted, is excluded
by reason of the provisions of sec. 1 of that Act, was to sub-
stitute for the reference in the respondent’s special Act to sec.
83 of ch. 66 of the Consolidated Statutes of Canada, and to the
corresponding section in R.S.0. 1897, which had taken the place
of it, a reference to sec. 223 of the Act of 1906, and in effect to
amend the special Act by making the provisions of it as to
‘“actions for indemnity’’ those contained in sec. 223, instead of
those contained in sec. 83 of ch. 66, C.S.C.

The next step in the inquiry is to ascertain if there is any-
thing in the Act of 1906 to exclude the application of sec. 6 of
the Interpretation Act of 1897.

[Reference to the Ontario Railway Act, 1906, sees. 2 (1), 3,
4, 5; the Dominion Railway Act, 1903, sees. 3, 4, 5; the Dom-
inion Railway Act, R.S.C. 1906 ch. 37, sees. 3, 4, 5; R.:S.0. 1897
ch. 207, secs. 4, 5(1), 45; C.S.C. ch. 66, secs. 2, 3, 127.]

The difficulty which I have pointed out, owing to the inter-
pretation of the expression ‘‘the special Aect,’’ occurs in all the
Acts, that interpretation being applied to all of them, although
it has been got rid of in the Dominion legislation subsequent
to the Railway Act of 1868, by omitting the words ‘‘with which
this Act is incorporated.”’

The general Railway Acts are all, I think, in substance what
the Act of 1851 was called, Railway Clauses Consolidation
S R e

[Reference to Metropolitan District R.W. Co. v. Sharpe
(1880), 5 App. Cas. 425, 430.]

Upon the whole, I am of opinion that, as the result of the
subsequent legislation to which I have referred, the provisions
of sec. 223 of the Act of 1906 have been written into and in-

74—5 O.W.N.
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corporated with the special Act in substitution for the provi-
sions of sec. 83 of ch. 66 of the Consolidated Statutes of Canada,
and that the ruling of the learned Judge was erroneous; and
it follows that the appeal must be allowed, and the judgment
which has been entered set aside and a new trial ordered.

The costs of the last trial and of the appeal should be paid
by the respondent.

MacLAREN and MaGeg, JJ.A., concurred.

Hopgeins, J.A. (dissenting) :—I am unable, with great re-
spect, to agree with the conclusion that the effect of the Inter-
pretation Act is to replace sec. 42 of R.S.0. 1897 ch. 207 (whieh,
by force of the former, was substituted for the indemnity see-
tion incorporated in the original Act) by sec. 223 of the Railway
Act of 1906.

The repeal of ch. 207, R.S.0. 1897, was the occasion which
brought into play the provision of the Interpretation Aect, as
applied to this case.

But in the same Aet which effected the repeal there is a dis-
tinet provision as to a possible clash between the speecial Act
and in the general Act; and this specific reference should, T
think, govern,

Under sec. 3, the Railway Aect is ‘‘incorporated and con-
strued as one Act with the special Act,”’ and the special Aet is
defined in sec. 2, sub-sec. 1, as any Act authorising the construe-
tion of a railway or street railway, and with which the Railway
Act is incorporated.

I take it that the effect of these two provisions is to amalga-
mate each special Act and the Railway Act into one Aect, and
that every part of each of them must be construed as if it had
been contained in one Act: per Lord Selborne, I..C., in ‘Canada
Southern R'W. Co. v. International Bridge Co. (1883), 8 App.
Cas. 723. Very properly, therefore, sec. 5 provides that where
the provisions of the special Act and the provisions of the Rail-
way Act are inconsistent, the special Act prevails. In this view,
as the indemnity sections are inconsistent, that one which is
part of the special Act overrides the other.

If the Interpretation Act applies at all, then the ‘‘substituted
Act,”’ referred to in it, is the produet of the amalgamation of
both Acts; and as, under it, the provision in the special Act gov-
erns, the result is the same.

I think the appeal should be dismissed.

Appeal allowed ; HovGiNs, J.A., dissenting.
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FEBRUARY 23RD, 1914.

*TOWN OF ARNPRIOR v. UNITED STATES FIDELITY
AND GUARANTEE CO.

Insurance—Bond Guaranteeing Honesty of Tax Collector—Em-
bezzlement—Conditions—Breaches — Written Statement of
Mayor — Expiry of First Bond — Exzecution of New Bond
without Fresh Application or Statement—Inclusion of Orig-
inal Application and Statement—Embodiment in Bond—
Insurance Act, R.S.0. 1897 ch. 203, sec. 144—Duties of Col-
lector—Failure of Municipal Corporation to Audit Collec-
tor’s Accounts and Examine Rolls—Appointment of Audi-
tors—Mumicipal Act, 1903, sec. 299—Untrue Representations
—Materiality.

Appeal by the defendants from the judgment of BrirroN, J.,
4 O.W.N. 1426, in favour of the plaintiffs for the recovery of
$5,000 upon a bond for that amount by which the defendants
agreed to guarantee the plaintiff corporation against loss through
the fraud or dishonesty of one Mattson, the chief constable and
tax collector of the Town of Arnprior.

The appeal was heard by MerepiTH, C.J.0., MACLAREN,
Mageg, and Hobeins, JJ.A.

G. H. Watson, KC and R. J. Slattery, for the appellants.

‘W. M. Douglas, KC and J. E. Thompson, for the respond-
ents, the plaintiffs.

MacLAREN, J.A.:—The bond sued upon was dated the 30th
May, 1905, and covered the period from the 10th June, 1905, to
the 10th June, 1906, subject to continuance or renewal. It was
renewed by annual continuation certificates up to the 10th
June, 1911.

There had been a similar previous bond, dated the 16th June,
1904, covering the period from the 10th June, 1904, to the 10th
June, 1905, issued upon the application of Mattson, and the
answers by the then Mayor or Arnprior to certain questions;
the said answers being stated to be taken as the basis of the bond
applied for by Mattson, and being dated the 10th June, 1904.
No new application was made by either Mattson or the town cor-
poration for the new bond of the 30th May, 1905; but, on account
of the renewal or continuation certificate not having been re-

*To be reported in the Ontario Law Reports.
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ceived from the head office at Baltimore, the general agent at
Toronto issued, instead, the new bond, in the same terms as those
of the expiring one.

It was contended on behalf of the plaintiffs, both at the trial
and before us, that the defendants could not invoke for any pur-
pose the answers given in 1904, on which the first bond purported
to be based.

This position, however, I consider to be untenable. The hond
on which the plaintiffs bring their action and on which they base
their claim, contains a recital that they have delivered to the de-
fendants ‘‘a statement in writing setting forth the nature and
character of the office or position to which the employee has heen
elected or appointed, the nature and character of his duties and
responsibilities, and the safeguards and checks to be used upon
the employee in the duties of his said office or position, and other
matters, which statement is made a part hereof.”’ It is also
therein stated that ‘‘it is hereby agreed and declared’’ that the
bond is given ‘‘upon the faith of the said statement as afore-
said by the employer, which the employer warrants to be true.”’
The only statement which the town ecorporation had given to
the company was that of the 10th June, 1904, and the plaintiffs
having accepted and retained in their possession the second bond
containing the statements above quoted, and having paid the
premium therefor and the subsequent annual premiums, and
having aceepted and retained the bond and the annual continua-
tion certificates, which are expressly declared to be ‘‘subject to
all the covenants and conditions of the said original bond hereto-
fore issued,”’ and having brought their present action upon the
bond of 1905 and the annual continuation certificates, they can-
not now be heard to dispute the facts so plainly stated in the
bond ; and they are, in my opinion, clearly estopped from now
setting up such an objection.

In submitting to the plaintiff corporation the questions re-
garding Mattson and his position and duties, the defendant com-
pany expressly stated that the answers would be taken as the
basis of the bond, and at the foot of the answers the Mayor, in
his “‘official capacity,”’ declared that it was agreed that the
answers were to be taken ‘‘as conditions precedent and as the
basis of the bond.”’ ]

Assuming that the answers and statement of the Mayor of
the 10th June, 1904, are the statements referred to in the bond
sued upon, it remains to be seen whether the plaintiffs, under
the terms of the bond and the facts disclosed by the documents
and the testimony, are entitled to recover.
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The main point relied upon and the one most strongly urged
before us by counsel for the defendants was the failure of the
plaintiffs to audit or examine the collector’s rolls of the town.

Counsel for the respondents argued that the answers of the

Mayor were not embodied in the bond in question sufficiently to
comply with the provisions of the Insurance Aet, R.S.0. 1897 ch.
203, sec. 144, and cited Village of London West v. London Guaran-
tee and Accident Co., 26 O.R. 520, in support of this proposition.
We are, however, precluded from giving effect to this argument
by the decision of this Court in Hay v. Employers’ Liability
Assurance Corporation, 6 O.W.R. 459, by which it was held,
under the authority of Venmer v. Sun Life Insurance Co., 17
S.C.R. 394, and Jordan v. Provincial Provident Institution, 28
S.C.R. 554, ‘““that the plaintiff’s proposal and the statements
therein contained are, by reference thereto in the policy, suffi-
ciently incorporated therewith and set out in full therein, within
the meaning and requirements of the above section (144), and,
therefore, form the basis of and are part of the contract between
the parties.”’

It is true that in the Venner case the statements relied upon
were contained in the answers of the applicant for the insurance.
Here they are not in the answers of Mattson, who was the appli-
cant, but in those of the Mayor, who answered on behalf of the
town corporation the questions put by the company on which the
bond was to be based. This brings the case within another deci-
sion of this Court, in which the answers were given by the party
in whose favour the policy was to be issued, as in the present
case, viz., Elgin Loan and Savings Co. v. London Guarantee and
Accident Co., 11 O.L.R. 330, in which Hay v. Employers’ Lia-
bility Assurance Corporation, above cited, was expressly fol-
lowed.

It was further argued on behalf of the town that, the cor-
poration having passed a by-law two auditors under see. 299
of the Municipal Act of 1903, their full duty was performed,
and they were not responsible for the acts or omissions of the
auditors, who were statutory officers.

It is not necessary now to inquire how far the responsibility
of the corporation may possibly extend under the statute; but
we have to consider what obligation, if any, arises from the con-
tract based upon the answers given by the Mayor, and how far
the corporation may be affected by the information conveyed to
the council by the reports made to them by their auditors.

‘Whatever might have been the duties of the auditors and
the corporation with respect to the collector’s rolls in case there
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had been no undertaking regarding them, or no duty as between
the corporation and the company, I am of opinion that, as a
consequence of the promise of the corporation, in the answers to
the questions put to them, that the auditors would examine the
rolls yearly, and of the annual statements of the corporation that
the books and accounts of Mattson for each year were examined
by them from time to time in the regular course of business and
found to be correct in every respéct, they were in duty bound
to do so. It is proved and not denied that these promises and
statements were material to the risk.

The auditors themselves declare they did not examine the
collector’s rolls, and never even saw them; so that there is no
pretence that the promised annual examination of the rolls by
the auditors was ever made. As to the annual certificate of the
collector’s books and accounts having been examined from time
to time in the regular course of business, it is true to this extent:
when the collector handed in his roll at the end of the year, the
collections recorded were added up by the town clerk, when he
was adding five per cent. to the amounts unpaid, and he com-
pared this with the receipts given by the treasurer to the collec-
tor, and he found that they substantially agreed.

The roll was then handed back to the collector for the purpose
of his collecting these arrears, and he was never subsequently
asked for any statement, nor did any person on behalf of the cor-
poration ever examine these rolls or inquire as to the collection
of these arrears. It is in evidence that about two-thirds of the
taxes were usually collected during the first year. As to the
remaining one-third collected subsequently, no examination was
made by any one as to whether the collector had handed over to
the treasurer the whole of these collections. His defalecations
arose from his not handing over the full amount of these subse-
quent payments.

The fact that neither the auditors nor any other person on
behalf of the corporation checked over these subsequent ecollee-
tions no doubt tempted and led the collector to retain and use
these moneys. This neglect was a violation of the promise in the
statement on behalf of the corporation that the auditors would
examine the rolls yearly. In order to render this examination
of any use it was necessary that the old rolls as well as the new
one should be examined and checked. The examination of the
new roll by the town clerk might possibly have served as a sub-
stitute for the examination by the auditors, but he never saw or
examined the old rolls.
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The same may be said as to the statement upon which the
annual renewal certificates were issued. That statement was
untrue. The ‘‘books and accounts’’ of the collector were not ex-
amined each year by them as stated. A single book, the collec-
tor’s roll for the current year, was all that was examined. It
was equally important that the old ones in his possession should
be also examined each year; and the fact that this was never done
gave him the opportunity of concealing his defalcation for two
successive years and a portion of the third, until the special
audit brought them to light.

I am of opinion . . . that the learned trial Judge erred
with respeet to the failure of the plaintiffs to keep the promise
made on their behalf by the Mayor in answer to questions 12 (a)
and (b), that the auditors would examine the collector’s rolls
yearly. It does not even appear that they informed the auditors
that such a promise had been given, although it is surprising
that the auditors should have thought that they had properly
performed the duties of their office and complied with the re-
quirements of the by-law appointing them, without examining
the collector’s rolls, which, it appears, were properly kept, and
all payments entered; and a simple comparison of these entries
with his receipts from the treasurer would at once have disclosed
any deficiency. Under the facts proved in this case, the examina-
tion of the rolls in his possession at the time of the audit in Janu-
ary, 1909, would at once have disclosed a defalcation of $3,941.28
for 1908, and the defalcation of 1909, amounting to the further
sum of $7,521.61, would never have occurred. There ean be no
question that the promise and representations were most material
to the risk.

But there is more. The report of the auditors dated the 3rd
March, 1909, which was read to the town council and confirmed,
clearly shewed that the auditors did not claim to have examined
any other books than those of the treasurer; and it was the duty
of the council, under sec. 10 of the Municipal Act, to have seen
that these officers duly performed the duties of the office to which
they had been appointed. In my opinion, they had by no means, .
as argued before us, fulfilled their duty by simply passing the
statutory by-law naming the officers.

By acquiescing in and confirming the report of the auditors,
which shewed that they had not examined the collector’s rolls,
they violated the promises given by the Mayor on behalf of the
corporation, in the answers that preceded and formed the basis
of the bond; and the representations subsequently made by the
Mayor and Clerk in the certificate upon which the annual re-
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newal of continuation certificates was made, were untrue. These,
as shewn above, were all material to the risk, and, in addition,
directly contributed to the defalcation in question.

In my opinion, the appeal should be allowed and the action
dismissed with costs. .

MegrepiTH, C.J.0., and Hopains, J.A., agreed with the judg-
ment of MACLAREN, J.A., each giving reasons in writing.

Mageg, J.A., also coneurred.
Appeal allowed.

FEBRUARY 257TH, 1914,
LEONARD v. CUSHING.

Writ of Summons—~Service out of the Jurisdiction—Contract—
Sale of Goods—Place of Payment—Rule 25(e).

Appeal by the defendants from the order of LENNOX, J., ante
453.

The appeal was heard by Mereprra, C.J.0., MACLAREN,
MageE, and Hopbeins, JJ.A.

Glyn Osler, for the appellants.

Featherston Aylesworth, for the plaintiffs, respondents.

TaE Court dismissed the appeal with costs in the cause to
the plaintiffs.

HIGH COURT DIVISION.
MegepitH, C.J.C.P., IN CHAMBERS. FEBrUARY 218T, 1914,

*Re ELLIOTT.

Liquor License Act—Magistrates’ Conviction—Motion to Quash
—Necessity for Service of Notice of Motion on Magistrates
—Tvme for Service—9 Edw. VII. ch. 82, sec. 25 (0.)—Ap-
plication where Conviction not Authorised by Act—Proof of
Service in Time—Onus—Failure to Meet—Preliminary Ob-
jection to Motion—Waiver— Enlargements of Motion —
Demanding Copies of Affidavits.

Motion by Joseph Elliott to quash his convietion by two
magistrates for an offence against the Liquor License Aect, on
the prosecution of Robert Morrison.

*To Be reported in the Ontario Law Reports.
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The motion came on for hearing in Chambers at Toronto.

M. H. Roach, for the prosecutor, took the preliminary objec-
tion that the motion was out of time.

J. B. Mackenzie, for the applicant.

MerepitH, C.J.CP..— . . . In seec. 25, ch. 82, 9 Edw.
VII. (Ontario), ‘“An Act to amend the Liquor License Act,”’
a special limitation was put upon the time within which a
motion to quash a conviction made under the Liquor License
Act could be heard: the section is in these words: ‘‘No motion
to quash a conviction or order made under this Act shall be
heard by the Court or Judge to which such application is made
unless notice of such motion has been served within twenty
days from the date of the conviction or order.”’

It was admitted, on all hands, that service of the notice of
this motion upon each of the two magistrates who made the con-
vietion, as well as upon the prosecutor, was necessary; and that
the 24th July was the last of the twenty days ‘‘from the date
of the conviction.’’

But it was contended for the applicant that there was no
power to make such conviction under the Liquor License Act;
and, therefore, the case could not come within the meaning of
the legislation I have read. But why not? Good, or bad, it is
a conviction expressly made under the Act. The information
was laid, and the whole prosecution carried on under and in
accordance with its provisions, for an offence throughout ex-
pressly stated to have been committed in contravention of the
provisions of the Act; and now the whole proceedings taken on
this motion have been taken expressly to quash a conviction
for an offence committed ‘‘contrary to the provisions of the
Liquor License Act.”” I am unable to find anything substantial
in this point, and so must deal with the case as one within the
meaning of such legislation: see People ex rel. Springsted v.
Board of Trustees of Village of Cobleskill (1892), 20 N.Y. Supp.
920; and People ex rel. Cook v. Hildreth (1891), 126 N.Y. 360.

The onus of proof of service of the notice of motion is upon
the applicant, but he has failed to give any direct evidence of
service upon any one but the prosecutor.

His story is, that the notices reached him on the morning
of the 24th July, and that he then served one copy upon the
prosecutor; gave another copy to a girl in Beaverton to give to
one of the magistrates, near whom she lived, a long way from
Beaverton; and the third to another girl, in Beaverton, to give
to the other magistrate, with whom she lived, and for whom
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she was working, also some considerable distance from Beaver-
ton. He also asserts something as to what was told to him after-
wards by these girls; but that is not evidence.

To ask a finding of due service upon any such evidence is
extremely unreasonable. According to the applicant’s asser-
tions, in the several affidavits made by him, he knew that the
24th July was the last day for service of the notices, and yet,
although he seems to have had time enough, if his story be
credited, to shew the notices to his son and to the two men
engaged in digging a ditch, he was content to take his chances
that each of these girls would effect service for him, and also
prove the service.

It was the applicant’s duty to have proved due service, if it
were really effected, by these girls. If an affidavit could not be
obtained, they might have been examined in the usual way. But
no proof of that character has been made on this motion. The
applicant seems rather to rely upon the result of his own care-
lessness as excusing him; when in fairness it ought rather to
condemn him.

The magistrate McRae was examined by the applicant as a
witness; and the girl to whom the notice was given to give to
him, after that examination, made an affidavit at the applicant’s
instance, which, instead of relating what she did with the notice,
and when, is confined to a circumstantial assertion that it was
not on the 25th, but was on the 24th, that she got the paper.

It might, perhaps, upon the whole evidence, be found that
this notice came to the hands of this magistrate on the evening
of the 24th July; but that would not end the matter; for I am
quite unable to find that service was effected on the other magis-
trate in time.

The magistrate McLennan, in his affidavit, asserts that the
notice reached him on the 25th July; and his wife, in her affi-
davit, eircumstantially corroborates him.

So that I must find that the provisions of the enactment
limiting the time within which such a motion as this may be
made have not been observed.

But it is eontended that there has been a waiver of the objec-
tion: (1) in asking an enlargement of the motion; and (2) in
demanding copies of the affidavits filed in support of it.

In regard to the delay, the entries in the official book shew
that the adjournments were by consent; and it is admitted that,
except in the first instance, they were almost, if not quite, all
for the convenience of the applicant’s solicitor, who went to
England while the motion was pending.
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But why should a mere enlargement of the motion indicate an
intention to waive an objection of this character? It would
generally be necessary. The respondent would need to find out
what evidence there was of service, and then to meet it; and I
may add that it was not until the month of January, 1914, that
all the affidavits on behalf of the applicant, on this question of
service of the notice of motion, were made. . .

[Reference to Regina v. How 11 A. & E. 150.]

That which I have said covers also the point regarding the
demand of copies of the affidavits in support of the motion. The
respondent might have demanded copies of the affidavits affect-
ing the question of service only; but, if he had done so, he
might afterwards have been told that he was unduly increas-
ing the costs. In a majority of cases, perhaps, the preliminary
objections and the merits are argued at the one time. So that,
all things considered, there is no substantial ground upon which
any waiver in this respect can be based.

Nor can I think that this is a case in whlch there could be
any such waiver.

Any one may, of course, waiver a statutory benefit in his
favour. But the enactment in question is not one passed for
the benefit or relief of prosecutor or magistrate—and very
certainly not for that purpose only. It is one of those changes,
made from time to time, in the Liquor License Laws of this
Province, to make them more stringent, and harder to evade.

[Regina v. Whitaker, 24 O.R. 437, referred to and dis-
tinguished. |

Whether it is right to do so in all cases, I need not consider :
see secs. 129 and 134 of the Liquor License Act; for, right or
wrong, the fact is that prosecutions under the Liquor License
enactments of this Province are commonly styled and treated
as if Crown cases; a Crown officer, or counsel for the Provincial
Attorney-General generally opposing such motions as this: a
manner of proceeding which the applicant in this case has
stamped with his concurrence in the style of the cause in all
his proceedings—though there is no evidence before me of the
interposition of any Crown officer in this case—The King v.
Elliott. If really a Crown case, the question of waiver may
assume a very different character from that arising in the ease
of entirely a private prosecution.

The motion must be dismissed, because out of time, with
costs of success upon that ground only. The conviction and
papers brought up with it will be dealt with in the usual way,
so that the conviction may be enforced.
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BRITTdN, J., IN CHAMBERS. FeBrUARY 23RrD, 1914.

SNIDER v. SNIDER.

Pleading—Reply—~Setting up Facts Alleged in Statement of
Claim and Struck out as Irrelevant at that Stage—Relev-
ancy in Reply to Allegations of Defence—Substance of
Reply well Pleaded—=Superfluous Language.

Appeal by the plaintiff from an order of the Master in
Chambers striking out paragraphs 2, 3, 4, 5, 6, and 7 of the
reply. {

G. H. Watson, K.C., and H. E. Irwin, K.C., for the plaintiff.
W. J. Elliott, for the defendants the foreign executors of

T. A. Snider.
F. C. Snider, for the defendant the Canadian executor.

BriTTON, J.:—The action was commenced on the 1st Febru-
ary, 1913, by a specially endorsed writ. The endorsement was
for two promissory notes of $5,000 each, dated the 1st February,
1909.

Upon the application of the defendants, the plaintiff de-
livered a statement of claim, in which the facts and circum-
stances in regard to the making of the notes sued upon were set
out. The defendants moved before the Senior Registrar, in
Chambers, to set aside this statement of claim. This motion
was dismissed. Upon appeal the learned Chancellor reversed
the Registrar’s order and set the statement of claim aside: ante
325, 528. :

The defendants put in their statement of defence. The
plaintiff replied, and in his reply set out, in the paragraphs
now objected to, practically the same facts as had been struck
from the statement of claim. The defendants then moved be--
fore the Master to have these paragraphs struck from the
reply.

The statement of defence is: (1) a denial that the deceased
T. A. Snider made the notes; (2) an allegation that, if the
deceased made the notes, there was no consideration for the
same, and if the notes came into the possession of the plaintiff,
the estate of the deceased is not liable for the same or any
part thereof.

To this the plaintiff replies, and the learned Master has
struck out all of the reply except the joinder of issue.
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I see no objection to the material facts on which the plain-
tiff relies to shew that he is entitled to recover upon the notes
and to shew how the notes came into his possession being pleaded
in reply.

Upon the argument there was no attempt made to set aside
the reply because of the ‘‘superfluous’’ language. Parts of
some of the paragraphs considered objectionable do offend
against the Rule that pleadings should be limited to a concise
statement of the material facts, but that in no way tends to
embarrass the defendants. The defendants object to the sub-
stance, and rely upon the Chancellor’s judgment as affording a
- econclusive reason for dismissing this appeal. T do not so read

the reason for that judgment. _

One of the main objections was, that putting these alleged
facts in a statement of claim was pleading in anticipation of the
statement of defence. It was ‘“‘leaping before coming to the
stile.”” ‘‘The proper course of pleading is to wait until the de-
fendants make their defence and then let the plaintiff meet it
by appropriate pleading.”’

Again the Chancellor says: ‘‘If the questions raised by the
second statement of claim, which I now set aside, are to come up
by reason of the defence made, well and good, so long as they
are properly pleaded; but at present they are an execrescence
on the record and should be removed.’”” If objection were raised

* to particular parts of each paragraph as pleading what is evi-
dence and stating what is irrelevant or superfluous, the plain-
tiff would be compelled to state more concisely what is the
substance of the reply ; but, as I said, the objection is not to form
but substance, and that is not entitled to prevail

The appeal will be allowed and the reply restored. ‘Costs to
be costs in the cause.

LENNOX, . FEBrUARY 23RD, 1914.
CAMPBELL v. IRWIN.

Landlord and Tenant—Termination of Lease—Buildings of
Lessee — Payment for, by Lessor — Submassion to three
Persons to Fiz Amount to be Paid—Arbitration or Valu-
ation — Conduct of Valuator — Bias — Disqualification —
Functions of Valuators — Method of Valuation — Entire
Building—Estoppel—Sufficiency of Valuation—Joint Act
of Valuators—Evidence—Enforcement of Valuation.

Action to recover $35,300, being the amount awarded by
three arbitrators or valuators to be paid by the defendant
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(lessor) to the plaintiff (lessee) for the buildings erected by the
lessee on the demised land, upon termination of the leases by
the lessor.

N. W. Rowell, K.C., and George Kerr, for the plaintiff.
W. N. Ferguson, K.C., and W. N. Tilley, for the defendant.

LENNOX, J.:—Whether the proceeding under the leases was
an arbitration or a valuation, and whether the valuators were
bound to act judicially or not, the document sought to be en-
forced in this action, or the plaintiff’s right to recover, is not
in any way affected by anything done by Mr. Garland (one of
the arbitrators or valuators) or the plaintiff in connection with
North Toronto lots. Yet the suspicion engendered by Mr. Gar-
land’s endorsement of the plaintiff’s promissory note (for the
accommodation of Mr. Dinnick) has been a potent factor in
this litigation

Suspicion of course is not enough: Crossley v. Clay (1848),
5 C.B. 581; and, ‘‘whenever the conduect of arbitrators is
sought to be impeached, the Court will look with a jealous and
serutinising eye through the evidence advanced for that pur-
pose:’’ Brown v. Brown (1683), 1 Vern. 157, 23 Eng. Rep. 384,
editorial foot-note at p. 385. This domestic tribunal is the direct

outcome of the specific terms of the defendant’s own leases, and

““we must not,”” says Chief Justice Cockburn, in In re Hopper
(1867), L.R. 2 Q.B. 367, ““be over ready to set aside awards
where the parties have agreed to abide by the decision of a
tribunal of their own selection, unless we see that there has been
something wrong or vicious in the proceedings.’’

For the present I am not distinguishing between an arbitra-
tion and a valuation, although of course arbitrators are bound
to observe rules and principles of judicial procedure never
enacted or in fact looked for in the case of valuators.

Speaking then of arbitrators, corruption, fraud, impartiality,
or wrong-doing, if alleged, must be distinctly established :
Goodman v. Sayers (1820), 22 R.R. 12,2 J. & W. 249. And it
must be shewn that the parties were actuated by corrupt
motives, and that the arbitrator was influenced by what is
complained of: Mosley v. Simpson (1873), L.R. 16 Eq. 226; In
re Hopper, supra; Doberer v. Megaw (1903), 34 S.C.R. 125.
And the Court favours awards: Morgan v. Mather (1792), 2
Ves. Jr. 15.

The defendant says: ‘‘The arbitrator Nicholas Garland
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was an interested person . . . and, unknown to the
defendant he was illegally biassed for and interested in the
plaintiff, whereby he was disqualified from aecting in the capa-
city he filled.”’

The attempt was to shew that Garland was a mortgagee of
land belonging to the British Land Company Limited, and that,
if the company sold some of their lots to the plaintiff, they
would be in a better position to meet their obligations to this
valuator. 5

[Reference to Drew v. Drew (1855), 2 Macq. H.L. 1; Halli-
day v. Duke of Hamilton’s Trustees (1903), 5 F. (Ct. of Sess.)
800.]

But, if all that is suggested were true, another difficulty con-
fronts the defendant. The valuation and all questions referred
to Mr. Garland and his associates had been determined upon,
the result had become known, and the preparation and signing
of the valuation paper had been arranged for before the land
transaction was initiated or even spoken of.

[Reference to In re Underwood and Bedford and Cambridge
R.W. Co. (1861), 11 C.B.N.S. 442; In re Hopper, supra; and
Goodman v. Sayers, supra.]

But it is not true—as I find—that these parties were actu-
ated by improper motives, or were acting in collusion or bad
faith.

So far I have dealt with this action without reference to
whether the plaintiff’s rights are dependent upon an arbitra-
tion or valuation; but T am not at liberty to consider the ques-
tion as an open one.

Upon an appeal from an order of Mr. Justice Middleton dis-
missing the defendant’s motion to set aside the valution or
award now in question, the Court of Appeal declared that the
leases set out in the statement of claim provide for ‘‘a valu-
ation and not an arbitration:”’ Re Irwin and Campbell (1913),
4 O.W.N. 1562, 5 O.W.N. 229,

It is argued for the defendant that —

1. The leases provide for an arbitration, though not for an
arbitration within the provisions of the Arbitration Act.

I am at a loss to see how I can give effect to this contention,
and to the judgment referred to; and counsel for the defendant
has not pointed the way. The judgment of the Court is not
that the leases do not provide for an arbitration under the
statute, but that they provide ‘‘for a valuation and not for an
arbitration’’ at all; and I am not only bound by this declar-
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ation, but, if I may say so, with the very greatest respect, it is
the conclusion I should have reached in any case.

2. Even if a valuation was the proceeding provided for by
the leases the proceedings taken were in fact arbitration pro-
ceedings, nevertheless; and in consequence, I presume, to be
governed by the rules and principles of procedure in such ecases.

I have not heen directed to evidence supporting this propo-
sition, and I have not found any.

3. The leases provided for proceedings of a judicial char-
acter, or the valuators, although valuators only, were hound
to exercise their functions judicially.

That ‘‘a valuation and not an arbitration’’ is provided for
is a settled point. A starting-point for this argument would
be gained were it shewn that a valuation ‘‘of a judicial char-
acter’’ is distinguishable from an arbitration. I know of no
case in which such a contention was established.

[Reference to In re Hopper, I.R. 2 Q.B. at p. 372; Turner v.
Goulden (1873), LLR. 9 C.P. 57, at pp. 59, 60; Wadsworth v.
Smith (1871), L.R. 6 Q.B. 332; In re Enoch and Zaretzky Bock
& Co.’s Arbitration, [1910] 1 K.B. 327 (C.A.); Walker v.
Frobisher (1801), 6 Ves. 70; In re Brien and Brien Arbitration,
[1910] 2 L.R. 84 (K.B.D.); Re Plews and Middleton (1845),
6 Q.B. 845; and Dobson v. Groves (1844), 6 Q.B. 637.]

I have examined all the cases and authorities referred to by
counsel on both sides, and scores of others, and the cases all go
to shew that it is invariably arbitration, on the one hand, with
its judicial functions, or valuation in its primary ordinary
meaning on the other—the arbitration for the most part, but
not quite invariably, being based uopn an actual dispute or
difference existing at the time of the agreement or submission :
Re Laidlaw and Campbellford Lake Ontario and Western R.W.
Co. (1913), 5 O.W.N. 534; Bottomley v. Ambler (1878), 38
L.T.N.S. 545; Re Hammond and Waterton (1890), 62 L.T.N.S.
808 ; Hudson on Building Contracts, 3rd ed., p. 713; Collins v.
Collins (1858), 26 Beav. 306; Re Dawdy (1885), 15 Q.B.D.
426 ; Leeds v. Burrows (1810), 12 East 1; Fletcher on Arbitra-
tion, 3rd ed., p. 4; Slater on Arbitration and Awards, 5th ed.,
p. 4, and ““Valuation’ at p. 205; Hickman v. Roberts, [1913]
AIC. 229; Bristol v. Aird, [1913] A.C. 241; Chambers v. Gold-
thorpe, [1901] 1 K.B. 264; and Re Carus-Wilson and Greene
(1886), 18 Q.B.D. 7; and this last case, contrary to a suggestion
thrown out by Lord Esher in the Dawdy case and by Mr.
Justice Brett in Turner v. Goulden, shews that the character of
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the proceeding is finally determined by the terms of submission,
and a proceeding which opens as a valuation is not converted
into an arbitration by the introduction or action of a third
valuer or even an umpire.

But, even if Mr. Tilley is right that there is an intermediate
domestic tribunal ‘‘of a judicial character’’ somewhere in be-
tween an arbitration and a valuation, the defendant is not in
a position to complain of what was done.

It was Mr. Hunter and Mr. Millar (solicitors for the defend-
ant) who prevented a quasi-judicial inquiry and insisted upon
a valuation merely, and on just the character of investigation
that obtained. ‘‘There is a good old fashioned rule’’ (says
Bowen, L.J., in Ex p. Pratt (1884), 12 Q.B.D. 334, at p. 341)
‘““that no one has a right so to conduct himself before a tribunal
as if he accepted its jurisdiction, and then afterwards, when
he finds that it has decided against him, to turn round and say,
‘You have no jurisdietion’.”’

[Reference also to Drew v. Drew, supra; Re Zuber and
Hollinger (1912), 25 O.L.R. 252.

4. The east and west ends of the building on King street
should have been valued separately.

I'am disposed to think that the plaintiff had a right to insist
upon a valuation as upon one entire building. . . . There
is a strong preponderance of testimony to the effect that it
was distinctly understood and agreed by all parties that this
building should be valued as one building—‘as a whole,’” as it
is expressed. The defendant must abide by this. The author-
ities quoted as to estoppel apply here again.

5. The valuation is avoided by the valuators’ interview with
the plaintiff in the absence of the other parties.

In the case of an arbitration I think this would be ground
for setting aside or refusing to enforce the award. :
In a valuation case it is different. Even then a triangular
tribunal of judicial impartiality is a thing to be desired, but it
is rarely desired by the parties. When Nicholas Garland was
appointed it was expected of him that he would be earnest, vigi-
lant, and loyal in looking after the defendant’s interest, and
he was . . . No objection is open to the defendant upon this
head. The defendant is not in a very good position to complain,
The party complaining ought to be free from blame: Lord
Eldon in Fetherstone v. Cook (1803), 9 Ves. 67. e

6. The valuation is avoided by including in it $300 for J udge
Barron’s costs. -

76—5 0.W.N.
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There is no ground for saying that this was done. I am
quite satisfied that it was not done.

7. The’valuation is not in the terms of the leases, and is
ineffectual for leaving undecided ‘‘the amount proper to be
paid’’ for the buildings.

The award is clearly sufficient. . . . The valuation makes
it quite clear that ‘‘the amount proper to be paid’’ is the sum
of $35,300, and directs payment of this sum. This is not the
only expression used in the leases. They are to ‘‘make a valu-
ation’’ of the buildings, and, before entering on their duties, they
are to be ‘‘sworn to make a proper valuation.”’

8. This was not the joint act of the valuators.

There is nothing to support this argument. The contrary is
to be presumed from the document itself. It is manifestly not
necessary that the valuators should at the beginning be of one
mind. Two of them were inclined to put the valuation higher,
but finally came to look at it as Garland did. This is not a ground
of objection. Chichester v. MeIntire (1830), 4 Bli. N.R. 78, has
no application. . . .

I have considered the evidence as to the value of the build-
ings only in so far as it throws light upon the conduct of the
valuators: Morgan v. Mather, 2 Ves. Jr. 15; Goodman v. Sayers,
2 J. & W. 249.

There will be judgment for the plaintiff against the defend-
ant, in the character in which she is sued, for $35,300, with

interest from the 1st July, 1913, and costs of action. There will
be a reference to adjust the rents, if the parties cannot agree.

MipDLETON, oJ., IN CHAMBERS. FEBRUARY 24TH, 1914,

PIERCE v. GRAND TRUNK R.W. CO.

Particulars—Statement of Clatm—Action under Fatal Accidents
Act—Death of Railway Servant—Negligence — Workmen’s
Compensation for Injuries Act, sec. 15—Names of Em-
ployees Guilty of Negligence—Res Ipsa Logquitur—Rules and
Regulations of Ratlway Company.

Appeal by the defendants from an order of Master in Cham-
bers refusing to direct particulars of the names of the
employees of the defendants whose negligence, it was alleged,
caused the death of the plaintiffs’ father; and cross-appeal by

e
- 0n o
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the plaintiffs from the same order in so far as it directed par-
ticulars of the rules and regulations of the railway company im-
posing upon the train crew in charge of the way freight train in
the pleadings mentioned the duty to close the main line switch
and set the distant semaphore, and of the rule or regulation im-
posing upon the defendants’ servants the duty to furnish to the
conductor of the said train a copy of the train order in question,
and of the rule or regulation imposing upon the defendants’ ser-
vants in charge of the train the duty of stationing a flagman to
warn approaching trains, and lastly of any rule or regulation in
contravention of which the railway company authorised and
sanctioned a defective and improper system in allowing the
switeh to remain open and unprotected for long intervals while
way freight trains switched back and forth over different siding
tracks.

Frank McCarthy, for the defendants.
T. N. Phelan, for the plaintiffs.

MippLETON, J.:—In so far as particulars are said to be for
pleading, particulars are not required here, for the defendants
have the privilege accorded to them by statute of pleading ‘‘not
guilty by statute.”’

By sec. 15 of the Workmen’s Compensation for Injuries Act,
R.8.0. 1897 ch. 160, it is provided that, in an action brought
under that Act, where the injury of which the plaintiff complains
shall have arisen by reason of the negligence of any person in
the service of the defendant, the particulars shall give the name
and description of such person. The defendants contend that
this gives them the statutory right to have the name of every em-
ployee against whom negligence is to be charged, and that the
Court has no diseretion in the matter.

The statement of claim here sets forth circumstantially what
took place. At St. Catharines the station-house is so situated as
to prevent any extended view along the tracks. There are, in
addition to the main track a passing track and two other
sidings. A train had been given through orders, not calling for
any stop at St. Catharines. For some time before it reached the
station, a way freight train had been shunting upon the sid-
ings. The switeh had been left open from the main track, and
* the distant semaphore had not been set to warn any train run-
ning on the main track, nor had there been any man stationed
to flag an approaching train. By reason of this, the oncoming
train ran into the siding, and the engine-driver of that train was
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killed. His infant children now sue, alleging negligence in the
matters above set out, and, in the alternative, that, if this eon-
dition of affairs was in conformity with the system by which the
railway was operated, the system was itself negligent.

The defendants now seek to impose upon these infant plain-
tiffs the obligation of fixing the blame on some particular indi-
vidual and of pointing out the specific rules of the railway com-
pany which had been disobeyed by the servants of the company
in bringing about this dangerous and disastrous result, as a con-
dition of being allowed to prosecute the action. The contention
needs only to be stated to shew its fallacy. Our law places no
such obligation upon a plaintiff.

Section 15, if it has any application, applies only where the
claim of the plaintiff is based upon some specific act of misecon-
duct on the part of a fellow-servant; and I do not think that it
ought to be extended to the class of cases in which the plaintiff
will have proved his case as soon as the facts in relation to the
accident are shewn. Where the rule res ipsa loquitur applies,
the statute does not intend to shift the onus and eall upon the
plaintiff to locate the fault.

Nor do I think the Master should have ordered particulars
of the rules. The defendants, it may be presumed, know their
own rules and regulations. They have the means of knowing
exactly what happened, for they are called upon to investigate
every accident, and nothing could seem more oppressive than the
order sought in this case, nor could anything be devised more
likely to occasion a miscarriage at the trial. '

In the result, the plaintiffs appeal succeeds and the defend-
ants’ appeal fails. The plaintiffs should have the costs through-
out in any event.

LArcuFORD, J. . FEBRUARY 24TH, 1914,

REID v. AULL.

Trial—Matrimonial Cause—Action for Declaration of Nullity of
Pretended Marriage—Application for Hearing in Camera—
Lliness of Plaintiff—Refusal—Necessity for Openness and
Publicity. : :

Motion by the plaintiff, upon notice to the defendant, for a
direction for trial of this action in camera.
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- G. H. Watson, K.C., for the plaintiff.
The defendant was not represented.

LaTcHFORD, J.:—The action is brought on behalf of Doris
Reid, an infant under the age of twenty-one years, by her father
as next friend, for a declaration that an alleged marriage between
the plaintiff and one Robert Aull, solemnised at Cobourg on the
25th July, 1913, but not consummated, is null and void, on the
ground that the plaintiff, who was at the time under eighteen,
did not consent to the marriage and was not sensibly and will-
ingly a party to the ceremony, but was induced to take part
therein by fraud, deceit, and misconduct of the defendant.

In support of the application, Mr. Watson files an affidavit
made by the plaintiff’s father, verifying a certificate by Dr. J. F.
Fotheringham, and stating that his daughter is ill, and that her
examination and cross-examination in open Court would, in his
opinion, be attended by serious and possibly fatal consequences.

Dr. Fotheringham, as the result of an examination into the
state of the plaintiff’s nervous equilibrium, considers that her
evidence could be much more fully and aceurately obtained if she
is not called upon to give it in open Court, and that, if she testi-
fied in publie, there would, in his opinion, be great danger of a

“nervous collapse, which might be attended with serious con-
sequences.

It is to be remembered that here, as in England, the law is
administered publicly and openly, and its administration is at
once subject to, and protected by, the full and searching light of
public opinion and public eriticism. The openness and publicity
of our Courts forms one of the excellences of our practice of the
law, and, in the words of Lord Fitzgerald, in Macdougall v.
Knight (1889), 14 App. Cas. 194, at p. 206, admits of exception
only in the rare cases of such a character that public morality
requires that the proceedings should be in camera in whole or
in part.

In eriminal trials in Canada, the right to exclude the publie
conferred upon the trial Judge by sec. 645 of the Code is. re-
stricted to cases in which the Court considers the exclusion to be
in the interest of public morals. :

Other exceptions occur in the case of wards of Court, in
lunacy proceedings, and in actions regarding secret processes,
where the paramount object of securing that justice be done
would be doubtful if not impossible of attainment if the hearing
were not in camera.

The recent case of Scott v. Scott, [1913] A.C. 417, in the
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House of Lords, reversing the judgment of the Court of Appeal,
[1912] P. 241, is remarkable not only for the strength of the
Court, composed of Lord Haldane, L.C., and Lords Halsbury,
Loreburn, Atkinson, and Shaw of Dunfermline, each of whom
delivered a considered judgment, but for the wide field covered
by their Lordships, and especially for the numerous and far-
reaching propositions declared to be the law of England regard-
ing the necessity (with the exceptions mentioned) of having all
trials open and public. The neat point for decision appeared
to be unimportant. It was merely whether an order to commit
for contempt of Court, made because of the publication of pro-
ceedings held in eamera, in a case in the Court of Divorce and
Matrimonial Causes, was a judgment in a ‘‘criminal cause or
matter,”’ within the meaning of sec. 47 of the Judicature Aet,
1873—in which case no appeal lay.

The disposition of what seemed an ordinary matter of prac-
tice involved several questions of the utmost public importance.
In construing certain sections of the .Matrimonial Causes Aect,
1857, 20 & 21 Viet. ch. 85, especially secs. 22 and 46, and the prae-
tice that had arisen in the Court thereby constituted, it was
pointed out that the modern practice of hearing suits for nullity
in private arose out of a misconception of what was the actual
practice in the Ecclesiastical Courts. Under sec. 22 of the Aet
of 1857, the new Court was to proceed and act and give relief on
principles and rules as nearly as may e conformable to the prin-
ciples and rules on which the Ecclesiastical Courts had previ-
ously acted and given relief. Undoubtedly the earlier stages of
the proceedings in the Ecclesiastical Courts for annulment occa-
sionally took place in camera. But, when the Commissioners
had taken the evidence, both parties had access to it. This was
called ‘‘publication’’ (Lord Haldane at p. 433); but, with a
few exceptions, all the subsequent proceedings were public.

Commenting on sec. 22 and on sec. 46, which provides that,
subject to such rules as the Court might establish under sec. 22,
the witnesses in all proceedings before the Court where their
attendance can be had shall be sworn and examined orally in
open Court, Lord Shaw of Dunfermline says (p. 475): ‘‘In
my humble opinion these sections of the Act of 1857 were de-
claratory in another sense’’ (i.e., in addition to declaring that
the proceedings were to be in open Court throughout). ‘‘They
brought the matrimonial and divorece procedure exactly up to
the level of the common law of England. I cannot bring myself
to believe that they prescribed a standard of open justice for

E—
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these cases either higher or lower than for all other causes what-
soever. And it is to this point accordingly that the discussion
must come. The historical examination clears the ground, so
that the tests of whether we are in the region of constitutional
right or of judicial diseretion—of openness or of optional
secrecy in justice—are general tests.”’

Most apt to the case made by Mr. Watson is the language of
Lord Shaw when he asks (p. 484) : ‘‘May not the fear of giving
evidence in public on questions of status like the present deter
witnesses of delicate feeling from giving testimony and rather
induce the abandonment of their just right by sensitive suitors?
And may not that be a sound reason for administering justice
in such cases with closed doors? For otherwise justice, it is
argued, would thus in some cases be defeated. My Lords, this is
very dangerous ground. One’s experience shews that reluctance
to intrude one’s private affairs upon public notice induces many
citizens to forgo their just claims. It is no doubt true that many
of such cases might have been brought before tribunals if only
the tribunals were secret. But the concession to these feelings
would in my opinion tend to bring about those very dangers to
liberty in general, and to society at large, against which publicity
tends to keep us secure, and it must further be remembered that
in questions of status, society as such—of which marriage is one
of the primary institutions—has also a real and grave interest
as well as have the parties to the individual cause.’’

Throughout each of the judgments delivered similar expres-
sions of opinion may be found.

The Law Quarterly Review for January, 1913, p. 9, calls
attention to a common law decision on the publicity of judieial
proceedings which was not referred to in Scott v. Scott. It is
Daubney v. Cooper (1829), 4 B. & C. 237. There the plaintiff
sued a Justice of the Peace for throwing him out of the room
where he claimed to appear as attorney for an absent defendant
on a summons for having a sporting gun without a license. The
Court of King’s Bench upheld his right on the higher ground
that in any case he was entitled to be present as one of the
public. Bayley, J., in delivering the judgment of the Court, said
(p. 240) : ““We are all of opinion that it is one of the essential
qualities of a Court of Justice that its proceedings should be
public.”’ :

In view of the authorities cited, the direction applied for
cannot be given.
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LaTcHFORD, J., IN CHAMBERS, FEBRUARY 25TH, 1914.

Re BLACK v. JOHNSTON.

Division Courts—Territorial Jurisdiction—Debt Sued for Ez-
ceeding $100—Division Courts Act, R.S.0. 1914 ch. 63, sec.
T7—Action Brought in Court of Place of Payment—Appli-
cation for Transfer—Refusal—Discretion—Motion for Pro-
hibition—Dismissal.

Motion by the defendants for prohibition to the Fifth Divi-
sion Court in the County of Ontario, on the ground that the
promissory note sued on, which was for $114.46, though dated
and made payable at Cannington, within the jurisdiction of the
said Court, was in fact made outside such jurisdiction, in the
city of Toronto, where both the defendants resided. The defend-
ants disputed the jurisdiction of the Court and applied to the
Judge therein to have the place of trial changed to Toronto.
Their application was refused, and they now sought to prohibit
further proceedings, for want of jurisdiction.

J. R. Roaf, for the defendants.
Martin H. Roach, for the plaintiff.

Larcarorp, J.:—The facts are not in dispute. The only
question is, whether the note can be sued on in a division in which
the whole cause of action did not arise, and in which neither of
the defendants resides.

If the debt or money payable did not exceed $100, as was
the case in In re Brazill v. Johns (1893), 24 O.R. 209, prohibi-
tion would be granted.

But, as the debt does exceed $100, seec. 77 of the Division
Courts Aet, R.S.0. 1914 ch. 63, applies. That section differs
materially from sec. 86 of R.S.0. 1887 ch. 51, and sec. 90 of
R.S.0. 1897 ch. 60, but follows almost verbatim sec. 77 of the
Division Courts Aect of 1910.

It provides that ‘‘ where the debt . . . exceeds $100, and is
made payable by the contract of the parties at a place named
therein, the action may be brought thereon in the Court of the
division in which the place of payment is situate, subject, how-
ever, to the action being transferred to the Court of any division
in which but for this section it might have been brought.’’

This action was, therefore, properly brought in the Fifth
Division Court in the County of Ontario, but was subject to be
transferred to Toronto.
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Sub-section 2 of see. 1 provides that the Judge of the Court
in which the action is brought may, upon application of the Qe-
fendant, made within the time limited for disputing the plain-
tiff’s claim, make an order transferring the action accordingly.

By the Interpretation Act, R.S.0. 1914 ch. 1, sec. 29, the word
“may’’ shall be construed as permissive.

The Judge could grant or refuse the application which the
dgfez_ldant.‘.x m'aQe. He chose to refuse it, and was entirely within
his rights in doing so.

That he might have beefn compelled to transfer the case under
sec. 90 of the Act of 1897 is not a matter for decision. It is suffi.
clel_lt tq say that he cannot be compelled to do so under the law
as it exists to-day. Section 77 gives a jurisdiction until changed.
The Judge, in the exercise of his discretion, has refused to change
it. The jurisdiction continues. Prohibition does not lie, and
the motion must be refused with costs.

LATCHFORD, . FEBRUARY 25TH, 1914,
FITZ BRIDGES v. CITY OF WINDSOR.

Injunction—Mumnicipal Corporation—Bonus By-law—=Submission
to Ratepayers—Motion to Restrain—7 Edw. VII. ch. 97—
10 Edw. VII. ch. 136—Industry of Similar Nature to one

already Established—Remedy by Motion to Quash. if By-law
Approved and Passed.

Motion by the plaintiff for an interim injunction restraining
the defendants, the Corporation of the City of Windsor, from
submitting to the ratepayers, on the 3rd March, 1914, a by-law
granting a bonus to one Klingensmith, who proposed to establish
in Windsor an industry for producing and selling distilled water
and artificial ice.

S. Cuddy, for the plaintiff.
Frank MeCarthy, for the defendants.

Larcurorp, J.:—The plaintiff is engaged in the business of
harvesting, storing, and selling natural ice cut in the Detroit
river, and stored as cut outside the defendant municipality, but
with subsidiary storage premises in Windsor; and stables, with
accommodation for some of the vehicles used by the plaintiff in
delivering the ice, are said to be maintained in Windsor.
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The statute empowering the defendant municipality to grant
aid by way of bonus for the promotion of manufactures is 7
Edw. VIIL ch. 97, as amended by 10 Edw. VIL ch. 136. Subjeet
only to the assent of two-thirds of the duly qualified ratepayers,
and to the provision that no bonus shall be granted to a manu-
facturer who proposes establishing an industry of a similar
nature to one already established, unless the owners of such estab-
lished industry or industries shall first have given their consent
in writing to the granting of such aid, the Council of the City
of Windsor may, by a three-fourths vote of all the members
thereof, pass by-laws for granting aid by way of bonus for the
promotion of manufactures within the limits of the city, to such
persons or body corporate and in respect of such branch of
industry as the council may determine upon.

The application is made within eight days of the date of the
submission of the by-law to the ratepayers, and the material upon
which it is based is unsatisfactory. It is important to know to
what extent the business of the plaintiff is carried on within the
municipality of Windsor. The plaintiff’s affidavit does not shew
this. To prevent the ratepayers from voting on the 3rd proximo,
after considerable money has been expended in the necessary ad-
vertising, might work a serious wrong to the defendants, if it
should ultimately appear from additional material that the by-
law is not within the prohibitory clause of the statute. On the
other hand, the voting upon the by-law by the ratepayers will,
even in the event of a sufficient assent being secured, work no
injury, so far as appears, to the plaintiff; and, should the neces-
sary assent not be secured, the proposed by-law will be a nullity.
I think no adequate case is made out for the granting of such an
extraordinary remedy as an injunction.

If the by-law should be assented to by two-thirds of all the
ratepayers, the plaintiff may be able to satisfy the Court that the
by-law should be quashed, as granting a bonus for the establish-
ment of an industry similar to that which the plaintiff may shew
is now carried on by him within the municipality.

The ecircumstances are exceptional which will justify the
granting of an injunction to restrain the passing of a by-law:
City of London v. Town of Newmarket (1912), 3 O.W.N. 565,
and the cases there cited.
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Bovp, C. ‘ FEBRUARY 27TH, 1914.

ASPDEN v. MOORE.

Vendor and Purchaser—Sale and Conveyance of Land—Rescis-
sion—False Representations by Vendor Inducing Purchase—
Materiality — Parties Relegated to Former Positions—
Damages—Occupation Rent—Set-off —Costs.

Action against two defendants, husband and wife, for rescis-
sion of a sale and conveyance of land by the defendants to the
plaintiff, for the return of the portion of the purchase-money
paid, cancellation of the mortgage given by the plaintiff for the
balance, and for damages, by reason of false representations
alleged to have been made by the defendants, which induced the
plaintiff to purchase.

F. D. Moore, K.C., for the plaintiff.
T. Stewart, for the defendants.

Boyp, C.:—. . . The plaintiff is . . . badly erippled
with sciatica, yet able, aided by a stick, to move about slowly. He
was advised by a doctor to move from Toronto and find a house
where he would be near the water and where he might amuse
himself in a canoe. His physical condition was such that he
required in any such house the convenient use of a bath-room
and water-closet. Not being able to go personally, he employed
a land agent, whom he knew, to look out a suitable place, and
this man, Probert, visited Lindsay for that purpose. He found
two houses, Workman’s and Moore’s, that answered the local re-
quirement; but, as the owner was temporarily absent from
Moore’s, he could not and did not inspect it. Having reported
progress to the plaintiff, he returned next day with Mrs. Aspden,
the wife of the plaintiff, in order to be satisfied as to suitability.
They found Mrs. Moore, the owner of the house, at home, and
went all through it, and were satisfied with it, after conversation
about bath and sewer with the owner. They visited the other
house, which had bath-room and conveniences installed, and for
this reason the plaintiff’s wife liked it better; but the price was
higher and it was further from the river than Moore’s. She
preferred to take the defendant’s house because it was closer to
the water, and, from what she was told by Mrs. Moore, she be-
lieved that the necessary conveniences could be installed there
in connection with the sewer, and that the whole outlay would be
less than the price asked for the Workman house.
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The evidence of the defendants is of a negative character;
according to them, no questions were asked and no conversation
was had about closet or bath-room or sewer, and these strangers
bought the house as it was. One reason why the defendant sold
the house was that from the condition of the sewer she could not
have proper conveniences there; so Mrs. Porter reports.

It appeared that the owner of the whole area had put down a
private main sewer through this part of it, draining a row of
three detached houses by lateral connection to the river. Moore’s
house was, of the three, farthest from the water, and Mrs. Por-
ter’s nearest to it. The Moores had lived there nine years, and
knew that the sewer could not be used for bath purposes. It was,
at the first, poorly and cheaply built of field tiles, and had
become blocked from various causes, so that it did not discharge
into the river, nor was there any through-flow. About two years
before this sale, Mrs. Porter had called in a plumber, Hunger-
ford, to have a bath put in her house: he tested the place and
reported against its being done, and this result was known to all
the neighbours, including the defendant. Upon the evidence,
I find that it was. a well-known fact that the sewer was not and
could not be used for bath-room and water-closet purposes. It
had become clogged up, and was nothing more than a long under-
ground hole or tunnel—a subterranean cul de sac—which was
being gradually filled up to the ground level, on which the sur-
face closets of the three houses were placed. :

This was the plight of the private ‘‘sewer’’ (so-called) at the
time of the sale, and when the agent and the plaintiff’s wife
visited the place. I see no reason to doubt the account given by
the agent and the wife as to what occurred during their visit,
The witnesses were excluded, and slight variations oceur in -
what they recollected, but the general tenour may be well ae-
cepted. Probert, on their arrival, told Mrs. Moore that they
wanted a house near the river, one with conveniences or in which
conveniences could be put; he asked the defendant if a sewer
was on the street; she said, ‘“ We have a private sewer,”” and he
said that would answer the purpose. She said they had intended
to put in a bath-room themselves, but they were going to move to
Toronto. She said that they had lots of water: three sources—
pump water, rain (cistern) water, and water from the town.
He pointed to a little place (closet), and she said, ‘‘That is where
the sewer is.”” They then went upstairs, and Mrs. Moore said
that they were going to put the bath-room in a small room up-
stairs; then the agent pointed out what he said was a better
place in the hall or landing where the pipes could be better con-
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nected with the sewer below, and the owner agreed with that
suggestion. No examination of the sewer was made.

Mrs. Aspden gives some other details of what was said. Mrs.
Moore shewed her where the convenience was—the private sewer
—and said it was in good working order; that she had had the
inspector in, and he found everything all right. ‘When the de-
fendant said that the sewer was in good working order, Probert
said, “‘That would suit us, so that all the conveniences could be
put in and no bother.”” She gives the same acecount of what was
said upstairs about the best place to put the bath-room. She
says that she would not have taken the house if it lacked such
a sewer as was needed for her husband’s requirements.

The transaction was closed by the husband when the report
of the agent and his wife was made known to him; he was told,
in brief, that he could have the conveniences in *‘right away,”’ as
there was a good private sewer in connection with the house.

I think, on this state of facts, of what was said and what was
suggested and what was left unsaid by the defendant, that the
right conclusion is, that the plaintiff was misled into the belief
that the sewer was sufficient and in order so that a bath-room
and closet could be put into the house for his use at a little
further expenditure; there was wilful misrepresentation; and,

- substantially, the misrepresentation was as set forth in the 5th
paragraph of the statement of claim, namely, that the dwelling-
house was supplied with a sewer drain fully sufficient to permit
of a bath-room being placed by the plaintiff in the said residence.

To the knowledge of the defendants, this was not the case,
and the conduct and words of the owner, Mrs. Moore, led the
agents of the plaintiff to believe what was contrary to the faet.

The falsity of the representation was found out by the plain-
tiff and his wife, and verified by testing soon after their occupa-
tion of the premises in August, and at the end of the same
month they complained, and offered the property back, but the
defendants refused to hear any complaint, and threatened action
upon the mortgage ; $900 had been paid when the deed was given,
and a mortgage given back for the balance, $900.

No repairs are possible to reinstate the sewer and make it
efficient to a proper outlet; for the town authorities have for-
bidden it. The only way of drainage is upon the public street
near-by, and this is contingent on the frontagers agreeing to
call upon the counecil for such relief—and it would cost a good
sum.

As to the law, I may adapt to this case the language of Lord
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Campbell, L.C.: “Simple reticence does not amount to fraud,
however it may be used by the moralists. But a single word or a
nod or a wink, or a shake of the head, or a smile, from the vendor,
intended to induce the purchaser to believe the existence of a
non-existing fact, which might influence the price or induce the
sale, would be sufficient ground for Equity to refuse specific per-
formance:’’ Walters v. Morgan (1861), 3 De G. F. & J. 718,
723, 724.

If the word and the conduct be such as to involve an inten-
tion to deceive; if, in other words, the vendor so speaks and aects
with knowledge of the real fact as to mislead the other in regard
to any material circumstances; and if, under that misapprehen-
sion of faet, induced by that misrepresentation, the contract
is completed—in such case the Court will undo and set aside the
whole transaction if the parties can be replaced in statu quo.

The question as to damages quoad the defendants (husband
and wife) was not discussed, nor was evidence given thereon,
though interesting questions may be involved therein : see Traviss
v. Hales (1903), 6 O.L.R. 574, and Earle v. Kingscote, [1900]
2 Ch. 585.

In the circumstances, the whole transaction should be vacated
—the mortgage cancelled, the deed set aside, and the land vested
again in the defendant, subject to a charge for $900 cash paid..

It is better, all things considered, not to give damages, but
to set off claims for occupation rent against these; so that, upon
payment of $900, the possession is to be given up by the plaintiff ;
and, subject to what may be said, I would fix the 1st April as
the date for this payment and delivery of possession.

The plaintiff is also entitled to costs of action.

LarcurForD, J. FeBruAry 287H, 1914,

Re LLOYD.

Infants—Moneys of, in Hands of Administrator of Estate of De-
ceased Person—Application by Mother for Payment to her
as Guardian Appointed by Foreign Court—Refusal—Past
Maintenance of Infants—HFuture Maintenance.

Application by Hattie E. Lloyd, of Norton, Runnels County,
Texas, widow, the guardian of her four infant children, aged
respectively 11, 15, 17, and 19, appointed by the County Court
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of Runnels County, for an order that the London and Western
Trusts Company, the administrators with the will annexed of
the estate of one Robert E. Lloyd, deceased, should pay over
to the applicant, as such guardian, all moneys in the hands of
the said company, to which such infant children were entitled
under the will of Robert E. Lloyd; or for an allowance for
maintenance.

E. W. Scatcherd, for the applicant.
T. Coleridge, for the Official Guardian. : -
C. G. Jarvis, for the London and Western Trusts Company.

LarcHFORD, J.:—Robert E. Lloyd was -an uncle of the
infants. He was a resident of and domiciled in Ontario and
at the time of his death, and all his estate administered by the
trusts company was derived from property situate in this Pro-
vince. The amount to which the applicant’s children are en-
titled is about $5,500. The money is invested on mortgage, and
realises, it is said, five and a half per cent. per annum.

Mrs. Lloyd deposes that, since the death of her husband,
William Lloyd, in 1904, leaving property not worth more than
$350, she has supported her children by her own labour. There
were five children, but one died in May, 1910. The mother
estimates that it cost her $10 a month for each of the five
children up to the time of the death mentioned, and a like
amount monthly since for each of the four children. She thus
builds up a claim for past maintenance amounting to $6,400.

Her affidavit is unsupported, except by copies of the pro-
ceedings in the County Court of Runnels County connected
with the appointment of the applicant as guardian. For the
effect of such appointment and as to the right of the guardian
to receive the moneys of her wards, I am referred to the statutes
of Texas.

In Hanrahan v. Hanrahan (1890), 19 O.R. 396, Mr. Justice
Rose, in a considered judgment, in which many cases were re-
viewed, held that the duly appointed tutors in the Provinee of
Quebec of an infant domiciled and residing there—Quebee hav-
ing also been the domicile of the infant’s father at his death—
were entitled to have paid over to them by the administrators
in Ontario of the father’s estate moneys coming to the infant
from such estate collected in this Province.

A guardian appointed under the laws of Texas has, doubt-
less, the same powers as a tuteur under the laws of the Province
of Quebec. The material filed on the point is defective, but I
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should allow it to be properly supplemented if I were satis-
fied the claim of the guardian was made for the benefit of her
wards. But it is quite clear that the claim is not for their
benefit, but for her own. It exceeds for past maintenance—
by $900—the whole fund in the hands of the trusts company.
If the fund were transferred to her upon this application, and
the children afterwards claimed an account, they would un-
doubtedly be met by the contention that this Court had recog-
nised that she was entitled to their shares for past maintenance.
Her good faith is open to question by reason of the exaggerated
amount of her claim. The security which she is said to have
given may, for anything that appears, be worthless. Her
sureties made no affidavits of justification. In the words of
Kekewich, J., in In re Chatard’s Settlement, [1899] 1 Ch. 712,
717, “‘I ought to consider whether when the fund is handed
over to the guardian it-will be properly applied for the benefit
of the infants, and whether it is not better that it should
remain here and be paid to them when they attain their major-
ities.”’

I am asked to direct the payment over as a matter of right
to a foreign guardian of moneys derived from the estate of @&
person not domiciled in the foreign state, but domiciled here.
No such case is made as in Hanrahan v. Hanrahan. The ordin-
ary rule and practice of the Court is, that the Court will not
direct the payment over of the moneys of infants unless satig-
fied that it will be applied for the benefit of the infants, Their
welfare and interests are the paramount consideration,

In the circumstances, the order must be refused. Costs of
the trusts company and Official Guardian out of the fund.

On a proper case made, it will, of course, be open to Mrs.
Lloyd to apply for an order for future maintenance.

Lennox, J. FeBRUARY 28TH, 1914,
HALLMAN v. HALLMAN.

Marriage—Action for Declaration of Nullity—Fraud—Insanity
—Evidence—Consent—Declaration of Right or Status—
Judicature Act, sec. 16(b)—~Special Forum for Relief—
Parliament—Costs.

Action for a declaration of the annulment of the marriage
of Jonathan G. Hallman, the plaintiff, to Catherine Hallman,

e
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the defendant, represented by the Official Guardian as her
guardian ad litem.

E. P. Clement, K.C., for the plaintiff.
J. R. Meredith, for the Official Guardian.

LeNNox, J.:—Except that this action also fails upon the
merits, it is not distinguishable from A. v. B., 23 O.L.R. 261.
The ground set up for annulling the marriage in that ease, too,
was insanity ; and, although Mr. Justice Clute found that the
plaintiff was in fact insane at the time of the marriage, he re-
fused to give relief of any kind.

Upon the question of jurisdiction, I am bound by the judg-
ment in that case and by my own judgments in Prowd v. Spence
(1913), 10 D.L.R. 215, 4 O.W.N. 998; Malot v. Malot (1913),
4 O.W.N. 1405, 1577; and Longworthy v. MeViear (1914), 5
O.W.N. 767. See also Leakim v. Leakim (1912), 3 O.W.N.
994, and 4 O.W.N. 214,

Mr. Clement urged me, if possible, at least to make a declar-
ation that the marriage was invalidated by the fraud practised
upon the plaintiff, in that the defendant failed to disclose to
the plaintiff that she had previously been confined in a lunatie
asylum in Chicago. I regret to say that I am not able to assist
the plaintiff in any way.

Counsel for the plaintiff admits that the defendant was sane,
or at all events in a mental condition to understand and appre-
ciate what she was doing and the duties and obligations she
was undertaking, at the time of the marriage. In this respect
this case differs from any insanity case which has come to my
notice; and the claim set up is, that the omission to mention
the circumstances referred to was a fraudulent concealment
sufficient to avoid the marriage. There is not, to my mind,
sufficient evidence here to avoid an ordinary commerecial con-
tract. Marriage is a contract in a sense, but it is something
more; and, leaving out of sight even the moral and religious
obligations which it creates, it creates a status from which the

‘ parties cannot voluntarily recede.

But fraud of the most outrageous and iniquitous character
does not prevent the marriage being absolutely legal and bind-
ing, so long as there is actual consent: Moss v. Moss, [1897] P.
263 ; Harrod v. Harrod (1854), 1 K. & J. 4.

It is argued that I should not feel bound by English cases.
I think otherwise; but at all events, I am bound by the judg-

76—5 0.W.N.



978 THE ONTARIO WEEKLY NOTES,

ment of the Judicial Committee of the Privy Counecil in Swift
v. Kelly, 3 Knapp 257, at p. 293, where it is declared that ‘‘no
marriage shall be held void merely upon proof that it had been
contracted upon false representations, and that but for such
contrivances, consent never would have been obtained. Unless
the party imposed upon has been deceived as to the person,
and thus has given no consent at all, there is no degree of de-
ception which will avail to set aside a contract of marriage
knowingly made.’’

Neither can I make a declaration of right or status under
sec. 16, sub-sec. (b), of the Judicature Act. That section does not
enlarge or affect the jurisdiction of the Ontario Courts so far
as the class of subjects which they can deal with is concerned.
It does not make any radical change in the Rules or practice:
Bunnell v. Gordon (1890), 20 O.R. 281; and there was no
right to make a declaration as to a claim which might or might
not arise, and which was not incidental to any present relief,
under a similar provision of the old Act: b. The only forum
for relief is the Senate. And where there is a special forum
the parties must go to it: Attorney-General v. Cameron (1899),
26 A.R. 103; and Barraclough v. Brown, [1897] A.C. 615.

‘Counsel representing the guardian ad litem does not ask
for costs. Following the course I took in other cases, I make no
order of any kind.

LIMEREAUX V. VAUGHAN—DBRITTON, J.—FEB. 26.

Trusts and Trustees—Conveyance to Daughter of Land Pur-
chased by Mother—Improvidence—Absence of Independent Ad-
vice—Declaration of Trust—Charge for Advances—Land to be
Conveyed upon Payment of Amount Charged.]—An action to
have it declared that two lots of land in the city of Toronto
were the property of the plaintiff, and that the defendant was a
trustee thereof for the plaintiff. The plaintiff was eighty-five
years of age, and the defendant was her daughter. Thé plain-
tiff had agreed to purchase the lots for $100, and had paid $35
on account, but found it impossible to make further payments,
and the defendant’s husband provided $70, which was aceepted
by the vendor in full; and the vendor, with the consent of the
plaintiff, made a conveyance to the defendant. The learned
Judge found that the plaintiff did not understand the trans-
action; that her consent to the conveyance was improvident ;
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matters for the defenth:r(litv ~mte},1ain3h;v aairn . a‘ . e
carried out by the -defenda’nt o o
of it, no provision having b,e:;’eg:((‘l}cogdmg - hel". rteleid i
tfznance or her residence on the land.e ;;dtgl:ﬁexl:za;zlt-ﬁtfh: :nriz}n'
tiff dec%az?ng that the defendant holds the lots as trustge }21_'
the plaintiff, subject to a charge in favour of the defendant
for t'he $70 .vand' for amounts paid for taxes and insurance
premlums,.wnh interest. Upon payment being made, the de-
fendant will execute a conveyance of the lots to the plaintiff
free of all incumbrances created by the defendant. No costsi
S. H. Bradford, K.C., for the plaintiff. J. C. McRuer, for the
defendant. ;

WoLre v. EasterN Rueser Co. LiMrrEp—MIDDLETON, J.—
Fes. 26.

Contract—Architect—Preparation of Plans—Risk of Archi-
tgct——E'vidence of Employment—Action for Remuneration—Tes-
timony of Discharged Servants—Suspicion.] — Action by an
architect to recover $2,000 remuneration for the preparation of
plans in connection with a proposed factory of the defendants.
The learned Judge was of opinion, upon the evidence, that the
plaintiff had failed to substantiate his claim. All the probabili-
ties surrounding the case supported the evidence of the defend-
ants’ general manager. The plaintiff was told by the manager
that he might prepare plans, but at his own risk. The actual
cost of the preparation of the plans would not be large, and
there was nothing unreasonable in the supposition that the
plaintiff, an outsider, anxious to obtain an opportunity of shew-
ing his skill, would risk that much for what appeared to be a
favourable opportunity; and all that followed was quite con-
sistent with this theory. When the plans came, the defendants
had the right to employ the plaintiff or to refuse to do so; and,
on the evidence, there never was an employment.—The plaintiff
sought to strengthen his position by calling as witnesses some ex-
employees of the defendants. The learned Judge said that evi-
dence of this class never appealed strongly to him—he always
viewed the testimony of discharged employees, especially when
given with animus, with the greatest suspicion. There was
nothing in this evidence that helped, and a good deal that hurt:,,
the plaintiff’s case.—Action dismissed with costs. F. Arnoldi,
K.C., for the plaintiff. N. W. Rowell, K.C., for the defendants.
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ArMOUR v. TowN oF OARVILLE—MIDDLETON, J.—FEB. 26.

Contract—Work and Labour—Construction of Sewer System
—Interpretation of Contract—Bonus—Cost of Work—Eztras.]
—The Corporation of the Town of Oakville, the defendants,
desiring to construct a system of sewers, entered into a contract
with one Lorenzo on the 15th April, 1912, which called for the
construction of the drains and disposal works for a total price
of $81,418. Lorenzo had scarcely started on the work when he
failed, and abandoned the contract. A new contract was made
with the plaintiff in July, 1912, by which the plaintiff under-
took to do the work at actual cost, plus a salary of $30 a week
and plus a certain bonus if the cost was kept below a named
figure. The work having been completed by the plaintiff, he
sued for the bonus, alleging that the work had been kept within
the stipulated price, which the defendants denied. The dispute
was as to the proper construction of the contract. The learned
Judge finds that what the plaintiff undertook was to construct
the entire sewage system as shewn by the Lorenzo contract, upon
terms which did not entitle him to a bonus unless the actual cost
of the sewers, including all allowances for extras with respect to
them, came to less than $100,000. The total cost of the work to
the defendants, it was agreed, was $115,922.08. From this must
be deducted the cost of the disposal works, $12,190.79, and also
the cost of the laterals, placed by the plaintiff at $10,629.70.
Deducting these two sums, the balance would be $93,101.59;
to which must be added three undisputed items, $11,374.74, $2.-
826.18, and $224, making a total of $107,526.51. A further de-
duction would then have to be made as representing the excess
of the extended work over diminished work—placed by the
plaintiff at $17,220.36—leaving, according to his contention, the
total cost, for the purpose of ascertaining his right to a bonus,
$90,306.15; so that he would be entitled to 20 per cent. on $9,-
693.85, or $1,938.77. In making the computations necessary to
bring about this result, the plaintiff assumed that the cost of the
construction of the laterals was to be determined by applying
the sehedule price found in the Lorenzo contract. The defend-
ants, on ‘the other hand, contended that this price did not
control, that the cost of the laterals must be found as a faet,
and that from the actual cost of the entire work the amount to
be deducted on this head was the actual cost of the lateral
drains. In regard to the extra work, the respective contentions
were similar. The learned Judge agrees with the contentions
of the defendants. Judgment directing a reference to take an



ARMOUR v. TOWN OF OAKVILLE. 981

account on the footing of the learned Judge’s findings and
declarations, reserving the costs of the action and reference;
but, for the purpose of affording some criterion hereafter,
the plaintiff and defendants should name a sum which he is or
they are willing to give and receive. . In arriving at the amount
to be deducted, the amount allowed by the engineer as just and
equitable in respect of diminutions, $6,796.23, is to be regarded
as conclusively determined. The two factors to be determined by
the Master are the actual cost of the laterals and the actual
cost of the additional work given by the engineer on the basis of
the Lorenzo contract as $10,629.70 and $22,130.22 respectively.
T. N. Phelan, for the plaintiff. M. K. Cowan, K.C., for the de-
fendants.

MEMORANDUM.

Re Barnett v. Montgomery, ante 884. In the last paragraph
of the judgment of BrrrToN, J., it is stated that ‘‘counsel for the
defendant produced a decision of the learned County Court
Judge at variance with his decision in the present case.”” It
afterwards appeared that the decision referred to was in a
Division Court plaint in which the title to land did in fact come
into question.
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ABATEMENT OF NUISANCE.
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ADMINISTRATION ORDER.
Motion for—Undertaking as to Shares in Estate—Dismissal of
Motion—Costs—Executors. Re Davenport, Boyd v. Day,
5 0.W.N. 436.—Favrconsripge, C.J.K.B. (Chrs.)

ADMINISTRATORS.
See Executors and Administrators.
ADMISSIONS.
See Damages, 3—Mortgage, 9.
ADULTERY.
See Husband and Wife, 1.
ADVERTISEMENT.
See Mortgage, 4.
ADVERTISING.
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AFFIDAVIT ON PRODUCTION.
See Discovery 4, 5.
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See Judgment, 2—Liquor License Act, 1, 5—Mines and Min-
erals, 2—Pleading, 4, 6—Writ of Summons, 1, 6, 7.

AGENT.

See Broker—Contract, 7, 14—Fraud and Misrepresentation, 1,
6—Husband and Wife, 4—Liquor License Act, 3—Prin-
cipal and Agent—Railway, 3—=Sale of Goods, 1—Vendor
and Purchaser, 8.

AGREEMENT.

See Contract.

ALIEN LABOUR.

Importation of Manager of Company from United States—Alien
Labour Aect, R.S.C. 1906 ch. 97—Similar Law in Force in
United States—‘‘Contract Labourers’’ — Offence against
Statute—Evidence of Prior Agreement—Motion to Quash
Magistrate’s Convietion—Costs. Rex v. Gamble-Robinson
Fruit Co. Limited, 5 0.W.N. 598 —MimpLETON, J. (Chrs.)

ALIENATION OF AFFECTIONS.
See Husband and Wife, 1.

ALIMONY.
See Husband and Wife, 4—Particulars, 3.
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AMENDMENT.

See Contract, 6, 18—Criminal Law, 10—Fraud and Misrepre-
sentation, 5—Mortgage, 8—Pleading, 2, 7, 9—Principal and
Agent, 4—Railway, 5—Vendor and Purchaser, 10—Writ of
Summons, 1, 7.

ANIMALS.
See Railway, 1.

ANNUITY.
See Will, 2, 6, 11, 17.

APARTMENT HOUSE.
See Municipal Corporations, 18.

APPEAL.

1. Leave to Appeal to Appellate Division from Order of Judge
in Chambers—Discovery—Affidavit on Production. St
Clair v. Stair, 5 0.W.N. 28.—KzLLy, J. (Chrs.)

2. Leave to Appeal to Appellate Division from Order of Judge
in Chambers—Rule 507—Pleading—Validity of Marriage.
Langworthy v. McVicar, 5 0.W.N. 767.—LEexNoX, J. (Chrs.)

3. Leave to Appeal to Appellate Division from Order of Judge
in Chambers—Service of Process out of the Jurisdietion—
Conflict of Authorities. Leonard v. Cushing, 5 0.W.N. 692.
—MmobpLETON, J. (Chrs.)

4. Leave to Appeal to Appellate Division from Order of Judge
in Chambers Quashing Magistrate’s Conviction—Refusal of
Application. Rex v. Davey, 5 0.W.N. 666.—MibpLETON, J.
(Chrs.)

5. Leave to Appeal to Appellate Division from Orders of Judge
in Chambers—Parties — Joinder of Defendants — Alter-
native Claims—Third Parties—Claim for Relief over—
Rules 67, 165. T4l v. Town of Oakville, Harker v. Town of
Oakville, 5 O.W.N. 601.—MwbLeTON, J. (Chrs.)

6. Right of Appeal to Supreme Court of Canada from Judgment
of Appellate Division on Appeal from Award under Rail-
way Act, sec. 208—Supreme Court Act, sec. 36—Approval
of Security — Undertaking to Apply to Supreme Court
under Rule 1.]—Where it is clear that no appeal lies to the
Supreme Court of Canada, it is the duty of the Judge to
whom application is made to approve of the security upon
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the proposed appeal, to refuse to do so: Townsend v. North-
ern Crown Bank, 4 O.W.N. 1245. But, where the right is
doubtful, the security should be allowed in order to permit
the appellant to test his right to appeal, under Rule 1 of
the Supreme Court of Canada, leaving that Court to decide
whether the appeal lies.—And semble, that, under sec. 36
of the Supreme Court Aect, an appeal lies to that Court
from an order made by a Divisional Court of the Appellate
Division of the Supreme Court of Ontario upon appeal
from an award of arbitrators under sec. 208 of the Railway
Act, R.S.C. 1906 ch. 37. Re Ketcheson and Canadian
Northern Ontario R.W. Co., 5 0.W.N. 271, 350.—HO0DGINS,
J.A. (Chrs.)

See Arbitration and Award—Assessment and Taxes, 1, 7, 8—
Banks and Banking, 1—Company, 3, 8, 9, 10—Contract, 6,
14, 16, 21, 22—Conversion of Chattels—Costs, 3, 5—High-
way, 8—Infant, 1, 2—Lease, 2—Master and Servant, 8, 17
—Mines and Minerals, 1—Negligence, 4, 7—Pleading, 3—
Practice—Principal and Agent, 1, 4—Railway, 1, 4, 8—Re-
ceiver—Sale of Goods, 2—Street Railways, 2, 4—Water
and Watercourses, 4.

APPEARANCE.
See Pleading, 4, 6—Writ of Summons, 2, 4, 6.

APPELLATE DIVISION.
See Appeal—Assessment and Taxes, 1.

APPROPRIATION OF DIVIDENDS.
See Executors and Administrators, 1.

APPROPRIATION OF PAYMENTS.
See Banks and Banking, 2.

ARBITRATION AND AWARD.
Appeal—Valuation. Re Irwin and Campbell, 5 O.W.N. 229 —
Arp. Div. y

See Appeal, 6—Highway, 11—Landlord and Tenant, 3—Muni-
cipal Corporatiens, 9, 10—Railway, 4, 6, 7.
ARCHITECT.
See Building Contract, 1, 2—Contract, 1, 27.

ASSESSMENT AND TAXES.
1. Assessment for School Purposes of Company’s Property in
Town—Confirmation by 'Court of Revision—Appeal to On-
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tario Railway and Municipal Board—Consent Order Allow-
ing Appeal—Subsequent Order Reopening and Dismissing
Appeal—dJurisdiction of Board—Construction of Assess-
ment Act and other Statutes—Appeal to Appellate Division
of Supreme Court of Ontario—Leave to Appeal—Exten-
sion of Time. *Re Ontario and Minnesota Power Co. and
Town of Fort Frances, 5 O.W.N, 711.—Arpp. Div.

2. Assessment for School Purposes of Company’s Property in
Township—By-law—Exemption—Exception as to School
Rates—Construction of Statutes. *Re Canadian Niagara

Power Co. and Township of Stamford, 5 O.W.N. 715.— App.
Div.

3. Assessment for School Purposes of Company’s Property in
Township—By-law—Exemption—Exception as to School
Rates—Construction of Statutes. *Re¢ Electrical Develop-

ment Co. of Ontario and Township of Stamford, 5 O.W.N.
721, 786.—Arp. Div.

4. Assessment for School Purposes of Company’s Property in
Township—By-law—Exemption — Exception as to School
Rates—Validation of By-law by Statute—‘Of any Nature
or Kind whatsoever’’—*‘Notwithstanding Anything in any
Act Contained to the Contrary’’—Exemption by Means of
Fixed Assessment—Construction of Statutes. *Re Ountario
Power Co. of Niagara Falls and Township of Stamford, 5
O.W.N. 718, 786.—Arp. Div.

5. Exemptions—Land and Buildings—*‘Seminary of Learning”’
—Philanthropic, Religious, and Educational Purposes—
Convent and School—Chapel and Almhouse—Hospital—
““Charitable Institution’’—Sisters of Charity—Society In-
corporated by 12 Viet, ch. 108—Amending Act 24 Viet. ch.
116—Assessment Act, 1904, sec. 5, clauses 3a, 9. Re City of

Ottawa and Grey Nunms, 5 O.W.N. 380, 29 O.L.R. 568.—
Arp. Div,

6. Exemptions—Land and Buildings of Young Men’s Christian
Association—63 Viet. ch. 140 (0.), sees. 3, 10, 11—Con-
struction—*‘ Purposes’’—‘Objeet’’—Bedrooms Rented to
Members and Meals Supplied—Intra Vires—Ejusdem Gen-
eris Rule—Occupation of Buildings—Declaratory Judg-
ment—dJurisdiction of Court—Resort to Statutory Trib-
unals. Ottawa Young Men’s Christian Association v. City
of Ottawa, 5 O.W.N. 283, 29 O.L.R. 574.—Arpp. D1v.
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7. Exemption—Land and Buildings of Young Men’s Christian
Association—63 Viet. ch. 140 (0.)—10 Edw. VIL. ch. 163,
sec. 2—Exception — Supplying Lodgings and Meals to
Visitors, not Regular Members—Ourder of Ontario Railway
and Municipal Board—Appeal. Re¢ Ottawa Young Men’s
Christian Association and City of Ottawa, 5 O.W.N. 387, 29
O.L.R. 582.—Arp. Di1v.

8. International Bridge—Liability to Assessment of Part Lying
within Ontario—Recovery of Taxes Voluntarily Paid—As-
sessment Act, 1904, secs. 2 (7), 5,43(1), 58, 66— ‘Real Pro-
perty ’—dJurisdiction of Ontario Railway and Municipal
Board—6 Edw. VII. ch. 31, secs. 17(3), 51(2), (3)—De-
claratory Judgment—Injunction—dJurisdiction of Supreme
Court of Ontario — Aetion — Discretion — Appeal. New
York and Ottawa R.W. Co. v. Township of Cornwall, 5
0.W.N. 304, 29 0.L.R. 522.—BrITTON, J.

9. Liability to Municipal Income Assessment— Salaries of
County Court Judges—British North America Act—Auth-
ority of Decided Cases. *Re County Court Judges’ Income
Assessment, 5 0.W.N. 657—LEexNox, J. (Chrs.)

See Revenue—=Schools, 3.

ASSIGNEE FOR BENEFIT OF CREDITORS.
See Title to Land, 1.

ASSIGNMENT OF CHOSE IN ACTION.
See Chose in Action.

ASSIGNMENT OF MORTGAGE.
See ‘Collateral Securities—Mortgage, 2.

ASSIGNMENT OF PATENT.
See Patent for Invention.

ASSIGNMENTS AND PREFERENCES.

1. Assignment for General Benefit of Creditors—Wages-claims—
Sale and Assignment of, before General Assignment—Right
of Assignee to Preferred Claim on Assets of Insolvent—
—Wages Act, 10 Edw. VIL ch. 72—Conveyancing and Law
of Property Act, 1 Geo. V. ch. 25, sec. 456—Assignability of
Claims. Porterfields v Hodgins, 5 O.W.N. 162, 29 O.L.R.
409.—LENNOX, J.
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2. Chattel Mortgage—Money Advanced to Insolvent Firm to

Pay Creditor—Absence of Knowledge of Insolvency—Aec-
tion by Assignee for Benefit of Creditors—Validity of
Chattel Mortgage—Bona Fides—Findings of Fact of Trial
Judge. Maher v. Roberts, 5 O.W.N. 603.—LEexNOX, J.

3. Chattel Mortgage Made by Insolvent Debtor to Bank—Un-

just Preference—Assignments Aect, 10 Edw. VII. ch. 64, sec.
5—Security for Existing Debt not yet Payable—Intent
to Prefer—Dominant Purpose—Pressure—Threat of Crim-
inal Proceedings—Proceeds of Sales of Mortgaged Goods—
Recovery of—Sec. 13 of Act—Action by Assignee for Cre-
ditors and Individual Creditor—Preservation and Reali-
sation of Property by Bank—Compensation—Costs. Munro
v. Standard Bank of Cenada, 5 O.W.N. 508, 30 O.L.R. 12.—
MegrepiTH, C.J.C.P.

ATTACHMENT OF DEBTS.

See Division Courts, 2.

ATTEMPT.

Se-e Criminal Law, 2.

ATTORNEY-GENERAL.

See Bank and Banking, 3—Crown, 2—Nuisance, 4—Water and

‘Watercourses, 2.

AUCTIONEERS.
See Railway. 3.
AUDITOR.
See Insurance, 2.
AUTHOR.
See Contract, 2.
AWARD.
See Arbitration and Award.
BAIL.
See Criminal Law, 1. :
BAILMENT.
See Railway, 3. ‘
BALLOTS.

See Municipal Corporations, 14.

BANKRUPTCY AND INSOLVENCY.

See Assignments and ‘Preferences.
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BANKS AND BANKING.

1. Customer of Bank—Account—Compound Interest—Proceeds
of Security—Costs—Reference—Report — Appeal. Stan-
dard Bank of Canada v. Brodrecht, 5 O.W.N. 142.—Mip-
DLETON, .

2. Mortgages of Land to Bank to Secure Debt of Customer and
Future Advances—Increased Indebtedness—Interest—Aec-
count—Bank Act, R.S.C. 1906 ch. 29, see. 76, sub-sec. 2
(¢)—Unsecured Debt—Appropriation of Payments—Mort-
gagee in Possession—Purchasers from Mortgagor — Re-
demption. Thomson v. Stikeman, 5 O.W.N. 555, 30 O.L.R.
123.—App. Div.

8. Winding-up of Bank—Pension Fund—Bank Aect, R.S.C.
1906 ch. 29, sec. 18. sub-sec. 2—Inchoate Scheme—Claim
on Assets of Bank—Money Raised by Assessment of Share-
holders for ‘‘Double Liability’’— Fund Impressed with
Trust—Charitable Trust—Cy-prés Application of Fund—
Jurisdiction of Referee—Order Disallowing Claim—Re-
medy by Action—Parties—Attorney-General. *Re Ontario
Bank Pension Fund, 5 ' 0.W.N. 134, 695.—Boyp, C.—APpP.
Drv.

4, Winding-up of Bank—Contributories—Subscribers for Shares
—Action for Rescission of Subseriptions—Fraud and Mis-
representation—Settlement of Action—Order Dismissing—
Recitals—Assignment of Shares—Completion of Settlement
before Organisation Meeting of Shareholders—Subsequent
Attempt to Allot Shares—Absence of Notice of Allotment
—Finding that ‘Subscribers never Became Shareholders.
Re Farmers Bank of Canada, Murray’s Case, Sproat’s Exe-
cutors’ Case, 5 O.W.N. 272.—MASTER IN ORDINARY.

See Assignments and Preferences, 3—Cheques—Division Courts,
2—Gift.
BASTARD.
See Infant, 5.

BAY.
See Water and Watercourses.

BED OF NAVIGABLE WATERS ACT.
See Water and Watercourses, 4.

BENEFICIARY.
See Insurance, 5, 6, 8, 9, 11—Settlement—Will.
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BENEVOLENT SOCIETY.
See Insurance.

BEQUEST.
See Will.
BETTING.
See Criminal Law, 3.
BIAS.

See Landlord and Tenant, 3—Municipal Corporations, 14.

BILL OF LADING.
See Railway, 3.

BILLS OF EXCHANGE AND PROMISSORY NOTES.
See Cheques—Contract, 19—Division Courts, 2.

BILLS OF SALE.
See Chattel Mortgage.

BOARD OF HEALTH.
See Municipal Corporations, 21.

BOARD OF RAILWAY COMMISSIONERS.
See Street Railways, 1.

BONDS.

See Contract, 23—Fraud and Misrepresentation, 4—Insurance,
2—Trusts and Trustees, 5.

BONUS.

See Contract, 9, 26—Injunction—Mortgage, 10—Municipal Cor-
porations, 2, 3.

BOUNDARIES.
See Crown, 2—Lease, 2—Limitation of Aections, 2—Mines and

Minerals, 1—Title to Land, 1—Water and Watercourses, 2.
BOUNDARY-LINE BETWEEN COUNTIES.
See Municipal Corporations, 17.
BRIDGE.

See Assessment and Taxes, 8—Highways, 1—Municipal Cor-
porations, 4.

BRITISH NORTH AMERICA ACT.
See Assessment and Taxes, 9. ;
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BROKER.

1. Employment to Purchase Shares for Customer—Sale of
Agents’ own Shares—Non-disclosure to Principal—Stock
Exchange Rules—Undisclosed Principal—Evidence. Play-
fair v. Cormack, 5 O.W.N. 35.—App. DIv.

2. Purchase of Shares for Customer—Notification by Post—
Sufficiency—Delay in Delivering Shares—Refusal to Pay
—TLiability for Price Paid by Broker—Sale by Broker—
Illegality—Rules of Stock Exchange—Conversion—Dam-
ages—Market Price when Sold—Commission on Sale—In-
terest—Set-off. Buchan v. Newell, 5 O.W.N. 266, 29 O.L.R.
508.—App. Div.

3. Purchase of Shares for Customer on Margin—Failure to De-
liver on Demand and Offer to Pay Balance Due—Liability
of Broker—Employment of Agent—Purchase ‘‘for your
Account’’—Bought Notes—Interest—Commission — Value
of Shares at Time of Demand. Croft v. Mitchell, 5 O.W.N.
481.—Arp. Div.

BUILDING CONTRACT.

1. Erection of School Building—Claim for Extras—Change in
Size of Doors—Fault of Contractor—Delay in Completion
of Work—Initial Delay on Part of School Trustees and
Architect—Acquiescence by both Parties—Damages—Axr-
chitect’s Certificate—Interest—Costs. Edwards v. Public
School Board of Section Three of the Township of East
Ozford, 5 O.W.N. 537.—MIDDLETON, dJ.

9. Mistake in Construction of Foundations—Failure in Per-
formance of Conditions of Contract—Refusal of Architect
to Certify for Payment of Contractor—Absence of Fraud
or Collusion—Condition Precedent—Extras—Absence of
Written Sanetion of Architect—Cost—Discretion. Vande-
water v. Marsh, 5 O.W.N. 213.—App. D1v.

3. Work Taken over by Municipality—Absence of Justification
—Provisions of Contract—Delay—Claim of Contractor for
Work Done—Forfeiture—Acquiescence—Quantum Meruit.
Beck v. Township of York, 5 O.W.N. 836.—LENNoOX, J.

See Mechanies’ Liens.

"BUILDING SCHEME.
See Deed.
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BUILDING TRADES PROTECTION ACT.
See Master and Servant, 11.

BUILDINGS.
See Contempt of Court, 2—Landlord and Tenant, 3—Limita-
tion of Actions, 2—Municipal Corporations, 18—Negli-
gence, 3—Party Wall.

BY-LAWS.
See Assessment and Taxes, 2, 3—Company, 2, 5—Highway, 1,
2, 5—Liquor License Act, 6—Mortgage, 10—Municipal Cor-
porations—Railway, 12—Schools, 2, 3.

CARRIERS.
See Railway.
CASES.
Buckley v. Wilson, 8 Gr. 566, followed.]—See Morrcage, 7.

Cartmell’s Case, L.R. 9 Ch.-691, followed.—See CompANY, 1.

Chapman and City of London, Re, 19 O.R. 33, considered.]—
See CrIMINAL Liaw, 8.

Hill v. Hicks and Thompson, Re, 28 O.R. 390, followed.]—See
Division Courrts, 5.

Holman v. Knox, 25 O.L.R. 588, considered.]—See LANDLORD
AND TENANT, 1.

Hyman v. Rose, [1912] A.C. 623, followed.]—See LLANDLORD AND
TeENANT, 1.

Inglis and City of Toronto, Re, 8 O.L.R. 570, explained and
distinguished.] —See Muni1cipAL CORPORATIONS, 11.

Jones v. Bank of Upper Canada, 12 Gr. 429, followed.]—See
MORTGAGE, 7.

Lloyd and Ancient Order of United Workmen, Re, 5 O.W.N.
5, 29 O.L.R. 312, followed.]—See INSURANCE, 5.

National Malleable ‘Castings Co. v. Smiths’ Falls Malleable Cast-
ings Co., 14 O.L.R. 22, 28, distinguished.]—See CompaNny,
i

Pharmaceutical Society v. London and Provineial Supply Asso-
ciation Limited, 5 App. Cas. 857, referred to.]—See Crim-
INAL Law, 8.
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Portman v. Paul, 10 Gr. 458, followed.]—See Morreace, 7.

. Regina v. Birmingham and Gloucester R.W. Co.,, 9C. & P. 469,
referred to.]—See CrimiNaL Law, 8.

Rex v. Hall, 8 W.L.R. 642, not followed.]—See CRIMINAL Law,
;5

Soltau v. De Held, 2 Sim. N.S. 133, 142, followed.]—See Nuis-
ANCE, 4.

Townsend v. Northern Crown Bank, 4 O.W.N. 1245, referred to.]
—See APPEAL, 6.

Watson v. Woolverton, Re, 22 O.R. 586, note, followed.]—See
Division Courts, 5.

CAVEAT.
See Will, 25.
CERTIORARI

See Infant, 2.
CHARGE ON LAND.

1. Agreement—Duration—Payment of Claims—Discharge of
Land—Payment into Court—Costs. Clark v. Robinet and
Healey, 5 O.W.N. 143.—LENNOX, J.

2. Evidence to Establish Charge—Laches—Statute of Limita-
tions—Power of Attorney—Will. Brown v. Thompson, 5
‘0.W.N. 19, 351.—LeNnNoX, J.—ApP. Div.

See Mortgage—Trusts and Trustees, 3—Will, 2, 8 13.
CHARITABLE BEQUEST.
See Will, 1.
CHARITABLE INSTITUTIONS.
See Assessment and Taxes, 5.

CHARITABLE TRUST.
See Banks and Banking, 3.

CHATTEL MORTGAGE.

Sale by Mortgagee—Allegations of Improvidence and Mis-
conduct of Mortgagee—Findings of Facet by Trial Judge in
Favour of Mortgagee—Costs. O’Neil v. Edwards, 5'0.W.N.
348 —MIDDLETON, .

See Assignments and Preferences, 2, 3.
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CHEQUES.

1. Dishonour — Presentment — Delay — Notice — Time—Non-
liability of Endorsers—Bank Act, sec. 86—Clearing-house
—Rules of. *Bank of British North America v. Haslip,
Bank of British North America v. Elliott, 5 O.W.N. 684.—
MipDLETON, J.

2. Dishonour — Presentment — Delay — Unreasonableness —
Banks and Banking—Bills of Exchange Act, sees. 101, 121,
126—Liability of Endorser—Protest—Notice of Protest—
Time for—Clearing-house. *Harris Abattoir Co. Limited v.
Maybee & Wilson and Boyd, 5 0.W.N. 896.—MippLETON, J.

CHILDREN’S AID SOCIETY.
See Infant, 2, 4.

CHILDREN’S PROTECTION ACT.

See Infant, 2, 4.

CHOSE IN ACTION.

Assignment of—Debt Due upon Promissory Notes—Assignment
in Form of Order for Payment of Amount Due—Validity
of—Right of Assignee to Recover—Death of Assignor—
Promissory Notes not Endorsed—Delivery up by Assignee
to Maker. *Tyrrell v. Murphy, 5 O.W.N. 581.—App. Div.

CLEARING-HOUSE.

See Cheques.

CLOSING OF STREET.

See Highway, 2.

: CODICIL.

See Will.

(COLLATERAL SECURITIES.

Mortgage Given to Company as Collateral Security to Promis-
sory Notes for Price of Article Sold—Right of Holder of
Notes to Assignment of Mortgage—Equitable Right—Com-
pany in Course of Winding-up—Liquidator—Costs. Re
Canadian Gas Power and Launches Limited, Ridge’s Claim,
5 0.W.N. 43.—KELLy, J.

See Mortgage, 2.
COMMISSION.

Seé Broker, 2, 3—Company, 2—Contract, 14, 22—Principal and
Agent.

COMMON GAMING HOUSE.
See Criminal Law, 5.
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'COMMUNITY.

See Hushand and Wife, 3.

COMPANY.

1. Contract Made by Individual—Evidence to Establish Agency

for Company—~Failure to Shew Ratification—Authority of
Director—Absence of Holding out—Apparent Authority—
Liability of Individual—Novation.]—In an action to make
the defendant company liable for the purchase-money of a
lot of land and a business sold by the plaintiff to the de-
fendant F., upon the ground of F.’s agency for the com-
pany :—Held, upon the evidence, that F'. had not bought the
property with the authority of the company, and that they
had not adopted or ratified the purchase—The purchase,
however, was made by F. upon the authority of one of the
directors of the company :—Held, that the plaintiff was not
entitled to assume that F. was clothed with the authority of
the company : there was no holding out, and no room for the
application of the principle relating to apparent authority,
for the plaintiff’s contract was with F., and the plaintiff
had failed to establish F.’s agency in fact.—F. remained
liable upon the agreement; he could be relieved only by
something amounting to a novation, which was not estab-
lished.—National Malleable Castings Co. v. Smaths’ Falls
Malleable Castings Co., 14 O.L.R. 22, 28, distinguished.—
Cartmell’s Case, LLR. 9 Ch. 691, followed. Bird v. Hussey-
Ferrier Meat Co., 5 O.W.N. 60.—MIDDLETON, J.

2. Director—Managing Director—Transactions with — Claims

and Cross-claims—Account — Mortgage — Indebtedness of
Managing Director to Company—Credits Given in Books of
Company at Instance of Managing Director—Commission
—By-laws of Company—Salary—Transfer of Assets—
Powers of Board of Directors—Delegation to Committee—
Moneys Owing by Allottees of Land—Cancellation of Trans-
fers—Interest—Statute of Limitations — Trustee — Trust
Property—Recovery of—Sales of Land—Commission on—
Compensation for Endorsing Commercial Paper—Direc-
tors’ Fees—Special Services—Particulars. Saskatchewan
Land and Homestead Co. v. Moore, 5 O.W.N. 183.—KEgLLY,
J.

3. Diversion of Assets—Account—Reference—Report— Find- -

ings of Master—Debits and Credits—Agreement—Quantum



B

——

©

INDEX. ~ 997

Meruit—Appeal—Costs. Richards v. Lambert, 5 O.W.N.
388.—Arp. Div.

. Mortgage Made by Mining Company to Promoters and

Owners of Stock—Action by Creditor to Set aside—Ad-
vances Made by Promoters—Judgment in Separate Action
for Enforcement of Mortgage—Absence of Fraud—Assent
of all Shareholders—Intra Vires Transaction—Application
for Winding-up of Company. *Northern Electric and Manu-
facturing Co. Lamited v. Cordova Mines Limited, 5 O.W.N.
156.—MIDDLETON, J.

. Partly Prepaid Shares — Representation — Profits — By-

law — Account — ‘‘ Expense Fund’’ — ‘‘Reserve Fund’'—
‘‘Entire Profits of the Company’’—Dividends—Book-keep-
ing Methods. Leslie v. Canadian Birkbeck Co., 5 O.W.N.
558.—App. Div.

. Trading ICompany—Powérs Given by Charter—Declared and

Incidental Purposes of Company—Statutory Powers—
Companies Act, R.S.:0. 1897 ch. 191, sees. 9, 10 (b), 15, 25,
46, 47, 49, 102—Interpretation Act, R.S.0. 1897 ch. 1, sec.
8 (25)—Guaranty—Ultra Vires—Ratification—Estoppel.
Union Bank of Canada v. A. McKillop & Sons Limited, 5
0.W.N. 493, 30 O.L.R. 87.—App. D1v.

. Transfer of Paid-up Share — Refusal of Directors to Allow

—Ontario Companies Act, sec. 54(2)—Resolution of Direc-
tors—Ultra Vires—Regulation— Prohibition — Mandamus.
*Re Belleville Driving and Athletic Association Lamited, 5
0.W.N. 520.—LEnxnNox, J. (Chrs.)

Winding-up—Claim on Assets—Assignments — Evidence—
Finding of Referee—Notice of Adjudication — Appeal. Re
Standard Cobalt Mines Limated, 5 O.W.N. 144, 351 —FaL-
coNBRrIDGE, C.J.K.B.—App. Div.

Winding-up—Contributory — Subsecription for Shares —
Allotment—Payment by Assignment of Patent for Inven-
tion—Books of Company—Estoppel—Finding of Fact by
Referee—Appeal. Re Stewart Howe and Meek Limited,
Meek’s Case, 5 O.W.N. 245.—App. Div.

10. Winding-up — Contributory — Subscription for Shares—

Failure to Prove Fraud or Misrepresentation—Approbation
of Contract—Election —Finding of Master—Finding of
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Judge on Appeal—Further Appeal—Costs—Motion to Va-
cate Winding-up Order. Re National Husker Co., Worth-
ington’s Case, 5 O.W.N. 375.—App, Div.

11. Winding-up — Petition under Dominion Act, by Creditor
Unwilling to Accept Compromise of Claim—Right of Peti-
tioning Creditor—Discretion of Court. Re Tudhope Motor
Co., 5 O.W.N. 865.—MIDDLETON, J. (Chrs.)

See Banks and Banking—Collateral Securities—Contraet, 4, 23
—Discovery, 3—Executors and Administrators, 1, 3—
Fraud and Misrepresentation, 3—Principal and Agent, 1—
Writ of Summons, 1. ;

COMPENSATION.

See Crown, 1—Damages, 2, 3—Executors and Administrators, 2
—Fraud and Misrepresentation, 12—Municipal Corpora-
tions, 10—Railway, 4, 6, 7, 8.

CONCESSION.
See Contract, 8.

‘CONDITIONAL APPEARANCE.
See Writ of Summons, 2, 4.

CONDITIONAL: SALE.
See Motor Vehicles Act, 2—Sale of Goods.

CONSENT JUDGMENT.
See Hushand and Wife, 4—Municipal Corporations, 16.

CONSORTIUM.
See Husband and Wife, 1.

CONSPIRACY.
See Fraud and Misrepresentation, 11.

CONSTITUTIONAL LAW.
See Assessment and Taxes, 9—Patent for Invention.

CONTEMPT OF COURT.

1. Disobedience of Injunction Order—Motion to Commit—Ad-
journment for Personal Service of Order. Toronto Devel-
opments Lnmated v. Kennedy, 5 O.W.N. 470.—LENNoOX, J.

2. Disobedience of Judgment—Injunction—Manner of Erecting
Buildings—Structural Alterations — Building Restrictions
—Plans—Undertaking—Costs. Holden v. Ryan, 5 O.W.N.
890.—App. D1v.
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CONTRACT.

. Architect — Preparation of Plans—Risk of Architect—Evi-
dence of Employment—Action for Remuneration—Testi-
mony of Discharged Servants—Suspicion. Wolfe v. Eastern
Rubber Co. Limited, 5 O.W.N. 979.—MIDDLETON, .J.

. Author—Preparation of Biography—Acecess to and Use of
Private Documents—Express or Implied Agreement as to
Use to be Made of Documents—Breach—Injunction—De-
livery up of 'Copies and Extracts—Jurisdiction. Lindsey
v. Le Sueur, 5 O.W.N. 407, 29 O.L.R.. 648.—App. D1v.

. Breach — Delay — Damages — Counterelaim — Interest —
Costs—Third Parties. Dawvid Dick & Sons Limited V.
Standard Underground Cable Co., 5 O.W.N. 82, 889.—
MIDDLETON, J.—APP. DIv.

. Company-shares — Settlement of Former Action — Specific
Performance — Nominal Damages — Costs. Tinsley v.
Schacht Motor Car Co. of Canada, 5 O.W.N. 547 —MIDDLE-

TON, J.

. Conveyance of Equity of Redemption to Mortgagee—Option
of Repurchase—Construction of Written Document—Mort-
gage or Sale with Right to Repurchase—Evidence—Option
to be Exercised within Fixed Period—Privilege—Strict
Compliance with—Failure of Action for Redemption.
Roscoe v. McConnell, 5 O.W.N. 172.—App, Di1v.

. Dispute as to Terms—Conflict of Evidence—Counterclaim for
Breach — Findings of Trial Judge — Appeal — Written
Agreement — Alterations — Oral Assent to—=Statute of
Frauds—Amendment. Canadian Lake Transportation Co.
v. Browne, 5 O.W.N. 376.—App. D1v.

. Exclusive Agency for Sale of Goods for Definite Period—
Breach of Agreement—Damages—Net Profits—Reference.
Rogers v. National Portland Cement Co., 5 O.W.N, 349 —
LENNOX, J.

. Exhibition ‘‘Concession’” — Exclusion of Right to Sell
““Ice-cream Cones’’—Sale of Fruit Tces in Cones—Sale
Stopped by Manager of Exhibition—Clause in Agreement
Making Manager Sole Judge of Conduct of Concessionaire
and of Facts and Interpreter of Contract—Manager Acting
in Good Faith and Reasonably—Domestic Forum—Action

78—5 0.W.N.
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for Damages—Dismissal. Hopkins v. Canadian National
Ezhibition Association, 5 O.W.N. 639.—LATCHFORD, J.

9. Manufacture and Sale of Lumber—Quantity and Price—

10.

e

12.

13.

14.

15.

16.

17.

Extra Payment or Bonus—Counterclaim—Trespass—Pay-
ments—Set-off—Findings of Fact of Trial Judge. Orton
v. Highland Lumber Co., 5 O.W.N. 438.—LENNOX, J.

Manufacture and Sale of Lumber—Refusal to Accept—De-
fects—Evidence—Time of Delivery—Damages—Resale of
Lumber by Vendors—Mode of Selling—Reference. Owen
Sound Lumber Co. v. Seaman Kent Co. Limited, 5 O.W.N,
861.—FarconsribGE, C.J.K.B.

Mining Agreement—Right of Entry—Agreement not Ex-
ecuted by all the Joint Owners—Rescission of Agreement
—Finding of Fact—Interim Injunction—Damages by Rea-
son of—Counterclaim—Reference—Costs. United Nickel
Copper Co. v. Domanion: Nickel Copper Co., 5 O.W.N. 301.
—App. Div.

Parent and Child—Oral Agreement to Convey Land—Ascer-
tainment of Terms by Reference to Document Signed by
Parties — Action for Specific Performance — Statute of
Frauds—Part Performance—Conduct of Parties—Enforce-
ment of Agreement by Son after Death of Father. *Wilson
v. Cameron, 5 O.W.N. 234, 787.—MipbLETON, J.—APP. D1v.

Penalty—Breach—Damages—Mortgage Claim—Set-off—In-
terest—Costs. McLeod v. Rorey, 5 O.W.N. 784 —FALCON-
BRIDGE, C.J.K.B.

Prineipal and Agent—Agent’s Commission—Breach of Con-
tract—Damages—Report of Referee—Appeal—Judgment—
Costs. Gibson v. Carter, 5 O.W.N. 145.—App. Div.

Purchase of Stock of Goods—Failure of Purchaser to Pay—
Damages—Loss on Resale. Hutchinson Co. v. McGowan, 5
‘0.W.N. 27.—LENNOX, J.

Sale and Delivery of Hay—Breach of Contract—Damages—
Reduction by Payment—Appeal—Costs—Counterclaim—
Scale of Costs. 'Gordon v. Gowling, 5 O.W.N. 269.—App.
Div,

Sale of Animal—Failure to Furnish Pedigree—Diminished
Value—Damages—Costs. *Steinacker v. Squire, 5 O.W.N.
566.—App. Div.



18.

19.

20.

21.

22.
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Sale of Engine—Fitness for Specific Purpose—Promissory
Notes Given for Price—Action for Return—Payment of
one Note under Protest, when Action Brought on—Denial
of Recovery—Rescission of Contract—Damages for Breach
of Warranty—Failure to Return Engine—Waiver—Inno-
cent Misrepresentation by Vendor’s Agent—Evidence —
Fraud — Amendment — Findings of Jury—Answers to
Questions—New Trial. *Caldwell v. Cockshutt Plow Co., 5
0.W.N. 589.—App. Div.

Sale of Goods—DMisrepresentations — Agreement to Assign
Lease—Breach—Waiver—Bill of Exchange—Aection on—
Defence. Bates v. Little, 5 O.W.N. 180.—App. Div.

Sale of Timber—Unilateral Agreement—Consideration—
Construction — Conditions Precedent—Removal of Timber
and Payment of Price—Subsequent Sale of same Timber—
Notice—Action for Trover—Conversion — Third Party —
Costs. McGregor v. Whalen, 5 O.W.N. 680.—BriTTON, J.

Sale of Timber Limits—Executed Contract—Misrepresenta-
tions not Amounting to Fraud—Breach of Warranty—
Judgment in Former Action between the same Parties—
Res Judicata—Estoppel — Evidence — Credibility of Wit-
nesses—Acceptance of Testimony of those who Remember
against those who do not—Findings of Trial Judge—Ap-
peal. Vaughan-Rhys v. Clarry, 5 O.W.N. 929.—App. D1v.

Shipment of Goods for Sale—Account Sale — Charge for
“‘“Commission and Guarantee’’—‘Guaranteed Advance’’ —
Evidence—Appeal—Costs. Kelly v. Stevenson, 5 O.W.N.
10.—App. Div.

23. Subsecription for Bonds of Railway Company—Undertaking

to Construct Branch Line—Signature to Agreement—Li-
ability of Company—Personal Liability of President—
Money Paid on Faith of Undertaking—Breach—Damages
—Method of Assessment—Failure of Consideration—Ab-
sence of Evidence as to Loss—Difficulty of Assessment—
Reference. Wood v. Grand Valley R.W. Co., 5 O.W.N. 475,
30 O.L.R. 44.—App. D1v.

24. Supply of Goods for Railway Construction—Action for Price

—Q@uaranty—Defence of Sureties—Variation in Terms of
Contract — Bvidence — Term of Credit—Expiry before
Action Brought—~Counterclaim. Allen v. Grand Valley
R.W. Co., 5 OOW.N. 197, 239.—App. Div.
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25. Transfer of Money and Security to Relative — Pro-
mise of Relative to Leave by Will to Infant Children of
Transferor—Death of Relative Intestate—Action by Chil-
dren against Executor—Corroboration — Enforcement of
Contract—Interest—Costs—Payment of Infants’ Money
into Court. McArthur v. McLean, 5 O.W.N. 447.—BRiIT-
TON, J.

26. Work and Labour—Construction of Sewer System—Inter-
pretation of Contract—Bonus—Cost of Work—Extras.
Armour v. Town of Oakville, 5 0.W.N. 980.—MIDDLETON, J.

27. Work and Labour — Extras — Evidence — Specifications —
Knowledge of—Sums Due under Contract—Payment—con-
dition Precedent — Architect’s Certificate — Premature Ae-
tion—Costs. Italian Mosaic and Marble Co. v. Vokes, 5 O.
‘W.N. 15—KELLy, J.

See Building Contract—Charge on Land, 1—Company—Costs,
1—Covenant—Crown, 2—Damages, 3—Division Courts, 1
—Executors and Administrators, 1—Fraud and Misrepre-
sentation—Highway, 1, 10—Husband and Wife, 3, 5—Limi-
tation of Actions, 1—Master and Servant, 1, 2—Mortgage, 3
8, 10—Municipal Corporations, 1, 7—Negligence, 5—Partic-
ulars, 4, 5— Parties, 3—Partnership—Pleading, 9—Prinei-
pal and Agent—Railway, 2—Registry Laws—Sale of Goods
—Solicitor—Street Railways, 1—Vendor and Purchaser—
‘Writ of Summons, 2, 3, 5.

CONTRIBUTION.
See Parties, 5.
CONTRIBUTORIES.

See Banks and Banking, 4—Company, 9, 10.

CONTRIBUTORY NEGLIGENCE.
See Fatal Accidents Act, 2—Highway, 7—Master and Servant,
6, 8, 9, 10—Negligence, 5—Street Railways, 2, 5.

CONVERSION.
See Broker, 2—Contract, 20—Railway, 3—Will, 8, 20, 23.

CONVERSION OF CHATTELS.
Return or Payment of Value — Reference — Costs — Appeal.
Jewel v. Doran, 5 O.W.N. 303.—Arp. D1v.

CONVICTION.
See Alien Labour—Criminal Law—Liquor License Act—Muni-
cipal Corporations, 17.

B
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CORROBORATION.
See Contract, 25—Executors and Administrators, 1—Husband
and Wife, 5—Limitation of Aections, 1.

COSTS.

1. Scale of—Action Brought in County Court—Award of Divi-
sion Court Costs—Action within Competency of Division
Court—Solicitor—Breach of Contract. Burke v. Shaver, 5
0.W.N. 85, 29 O.L.R. 365.—App. D1v.

2. Scale of—Action Brought in High Court — Jurisdiction of
County Court—Amount Awarded by Judgment—Amount
Claimed—Set-off—Rule 649. Everly v. Dunkley, 5 O.W.N,
65.—LarcHFORD, J. (Chrs.)

8. Security for Costs—Habeas Corpus Proceeding—Custody of
Infant — Applicant out of the Jurisdietion — Motion for
Security Made after Refusal of Application and Appeal
Launched by Applicant—Security Limited to Future Costs
—Diseretion—Amount of Security. Re Kenna, 5 O.W.N., 40.
—MagGeE, J.A. (Chrs.)

4. Security for Costs—Libel and Slander Act, 9 Edw. VII. ch.
40, sec. 19—Rule 373 (g)—Words Imputing Unchastity—
Defence — Plaintiff not Possessed of Property to Answer
Costs. Cook v. Cook, 5 O.W.N. 52. — CAMERON, OFFICIAL
RerFEREE. (Chrs.)

5. Taxation—Rules of 1913—New Tariff—Frame of Bill—Es-
toppel—Appeal—Witness Fees— Surveyors — Quantum of
Allowance—Conflict between Rules and Statute. Jolicour
v. Town of Cornwall, 5 0.W.N. 597.—MIDDLETON, J. (Chrs.)

See Administration Order—Alien Labour — Assignments and
Preferences, 3—Banks and Banking, 1—Building Contract,
1, 2—Charge on Land, 1—Chattel Mortgage—Collateral
Securities—Company, 3, 10—Contempt of Court, 2—Con-
tract, 3, 4, 11, 13, 14, 16, 17, 20, 22, 25, 27—Conversion of
Chattels—Damages, 2, 3—Devolution of Estates Act—Dis-
covery, 5—Division Courts, 1, 3, 6—Executors and Adminis-
trators, 1, 4—Fraternal Society—Fraud and Misrepresenta-
tion, 6—Highway, 4, 11—Husband and Wife, 2, 5—Insur.
ance, 7, 10—Land Titles Act, 2—Landlord and Tenant, 1—
Lease, 1-—Marriage—Master and Servant, 8—Mortgage, 4,
6, 9, 10—Motor Vehicles Act, 1—Municipal Corporations, 6,
7, 16—Nuisance, 1, 3, 4—Particulars 3, 8—Pleading, 4, 6—
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Practice — Principal and Agent, 4, 5— Railway, 4, 5 —
Schools, 3 — Solicitor — Street Railways, 4 — Trespass to
Land, 1, 2—Vendor and Purchaser, 1, 2, 5, 9, 10, 12, 14, 18,
23—Venue, 2—Warranty—Water and Watercourses, 2, 4—
Will, 13, 14—Writ of Summons, 1.

COUNTERCLAIM.

See Contract, 3, 6, 9, 11, 16, 24—Crown, 2—Fraud and Misrepre-
sentation, 11—Nuisance, 2—Parties, 3 — Partnership, 1 —
Pleading, 2—Trespass to Land, 2—Vendor and Purchaser,
@

COUNTY COURT JUDGE.
See Assessment and Taxes, 9—Municipal Corporations, 13, 14.

COUNTY COURTS.
See Costs, 1, 2—Damages, 3—Venue, 1.

COURT OF REVISION,
See Assessment and Taxes, 1.

COURTS.
See Appeal—Costs—Division Courts.

COVENANT. :
Restraint of Trade—Agreement between Master and Servant—
Consideration—Servant Employed in Soliciting Orders for
Master’s Goods — Undertaking not to Engage in Similar
Business within Limited Territory for Defined Period after
Termination of Employment—Reasonableness—Validity—
Breach—Injunction. Skeans v. Hampton, 5 O.W.N. 919.—
BriTTON, J. :

See Landlord and Tenant, 1, 2—Lease, 1-—Mortgage, 1, 8, 9—
Vendor and Purchaser, 13.

CRIMINAL LAW.

1. Application for Bail before Committal for Trial—Jurisdiction
of Judge of Supreme Court of Ontario—Criminal Code, sec.
698—Remedy of Accused—Writ of Habeas Corpus—H ab-
eas Corpus Act, 9 Edw. VII. ch. 51, sec. T—Admission to
Bawil on Return—Amount of Bail — Vagrancy.] — Under
the Criminal Code, a Judge of the Supreme Court of On-
tario has no jurisdiction to grant bail until the accused has
been committed for trial: see sec. 698. But, under the On-
tario Habeas Corpus Aect, 9 Edw. VII. ¢h. 51, sec. 7, upon
the return of a writ, the Court may ‘‘determine touching
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the discharging, bailing, or remanding the person.”’—Rez
v. Hall, 8 W.LL.R. 642, not followed.—The accused were
arrested and committed for trial upon a charge of fraud;
and upon this charge were admitted to bail. An informa-
tion charging them with vagrancy was then laid, and, upon
this charge they were several times remanded, no evidence
being taken before the magistrate; and the magistrate re-
fused to grant bail, except in a prohibitive amount. Upon
an application for bail upon the vagrancy charge, a Judge
of the Supreme Court ordered that a writ of habeas corpus
should issue, with a view to admitting the accused to bail
upon its return. FRex v. Vincent and Fair, 5 O.W.N. 141 —
MmbpreETON, J. (Chrs.)

2. Attempt by False Pretences to Procure Girl for Immoral

- Purpose—Criminal Offence—Criminal Code, sees. 216, 571
—Conviction—Evidence. Rex v. Wing, 5 O.W.N. 295, 29
O.L.R. 553.—App. Div.

3. Betting and Pool-selling—Criminal Code, sec. 235—Jurisdie-
tion of Police Magistrate—Summary Trial without Consent
of Aceused—Criminal Code, sees. 773, 778 (2)—‘ Absolute”’
—Stated Case—New Trial. *Rex v. Helliwell, 5 O.W.N.
936.—App. D1v.

4. Indeterminate Sentence—Industrial Farm—DMunicipal Aet,
1903, sec. 549a — Prisoner Confined in Central Prison —
Habeas Corpus—Discharge. Rex v. Gray, 5 O.W.N. 102.—
MmpLeETON, J. (Chrs.)

5. Keeping Common Gaming House—Magistrate’s Convietion
—Summary Jurisdiction—Criminal Code, sees. 228, 773(f),
774, 7181—Amending Act, 1909—Evidence to Shew Offence
—~Code, sec. 226—Failure to Shew Keeping of Bank or Gain
to Accused—Presumption—Secs. 985, 986— Warrant—Wil-
ful Obstruction. Rex v. Jung Lee, 5 O.W.N. 80.—MIppLE-
TON, J. (Chrs.)

6. Lottery Scheme—Criminal Code, sec. 236—Acquittal of Aec-
cused — Prosecution Conducted by Crown Attorney —
Status of Informant Bound over to Prosecute—Right
to Apply to Trial Judge to Reserve Case — Right to
Move for Leave to Appeal to Court of Appeal—Criminal
Code, secs. 871, 872, 944, 1014, 1015—Crown Attorneys Act,
9 Edw. VII. eh. 55, sec. 8, cls. (b) and (¢)—‘‘ Prosecutor’’
““Private Prosecutor.”’ *Rex v. Fraser, 5 O.W.N. 938.—App.
Div.

7’
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7. Magistrate’s Conviction — Motion to Quash — Evidence —
Magistrate’s  Return—Conclusiveness—Supplemental State-
ment—Inadmissibility—dJudicature Act, 3 & 4 Geo. V. ch.
19, see. 63. Rex v. Davey, 5 O.W.N. 464, 666.—LENNOX, J.
(Chrs.)—MippLETON, J. (Chrs.)

8. Nuisance—Motion for Leave to Prefer an Indictment against
a Mumnicipal Corporation—Application to Judge at Assizes—
Jurisdiction of Magistrate—Preliminary Inquiry—Absence
of Objection to—Provisions of Criminal Code.]—An appli-
cation made to the Judge presiding at a sittings for the trial
of eriminal causes for leave to prefer an indictment for a
nuisance against a city corporation, there having been no pre-
vious inquiry by a magistrate, was refused.—Since the en-
actment of sec. 2 (13) of the Criminal Code, R.S.C. 1906
ch. 146, there is no reason why a corporation may not be
duly summoned to and appear at a preliminary investiga-
tion of a eriminal charge against it taken under the pro-
visions of the Criminal Code.—Re Chapman and City of
London, 19 O.R. 33, considered ; and Regina V. Birmingham
and Gloucester R.W. Co., 9 C. & P. 469, and Pharmaceutical
Society v. London and Provincial Supply Association Lim-
ited, 5 App. Cas. 857, referred to. Re Schofield and City
of Toronto, 5 O.W.N. 109.—MerepirH, C.J.C.P.

9. Offence against Inland Revenue Act, sec, 372—Selling Wood
Alecohol without ‘“Poison’’ Label—Act of Servant—Convie-
tion of Master—Mens Rea — Exceptions to General Rule.
*Rex v. Russill, 5 0.W.N. 86, 29 O.L.R. 367.—Arp. Div.

10. Receiving Stolen Goods—Magistrate’s Conviction—Applica-
tion of sec. 781 of Criminal Code—Secs. 401, 705-770, 771,
1035—Amendment of Conviction—Striking out Fine. Rex

- v. Frizell, 5 O.W.N. 801.—MIDDLETON, J. (Chrs.)

See Alien Labour — Liquor License Act — Municipal Corpora-
tions, 17.

CROWN.

1. Expropriation of Land—Warrant for Possession—Expropria-
tion Act, R.S.C. 1906 ch. 143, sec. 21—Leasehold Interest—
Acquisition of Reversion by Crown — Receipt of Rent—
Waiver—Estoppel—Discretion — Terms—Compensation —
Sees. 8(2), (3), 22, 26, 28 of Act. Re Minister of Public
Works and Billinghurst, 5 O.W.N. 49.—Hobeins, J.A.
(Chrs.)
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. 2. Grant of Island in Navigable River—Construction of Patent—
Description—Absence of Ambiguity—Reference to Plan—
Evidence to Identify Subject-matter of Grant—*‘Channel’’
—“Side of the Channel”’—‘‘Windings’’ — Boundaries —
Bearings in Relation to Mainland—Bed of Navigable Waters
Aect, 1 Geo. V. ch. 6 (O.)—Claim for Possession and Mesne
Profits—Counterclaim—Specific Performance of Contracts
— Dismissal, without Prejudice to Subsequent Aection —
Ownership of Shore — Practice of Department of Crown
Lands—License of Occupation Granted by Crown—(Claim
for Cancellation—Pleading — Parties—Attorney-General—
Absence of Proof of Fraud. Bartlet v. Delaney, 5 O.W.N.
200, 29 O.L.R. 426.—App. D1v.

See Water and Watercourses, 2, 4.

CROWN ATTORNEY.
See Criminal Law, 6.

CUSTODY OF INFANTS.
See Infant.

DAMAGES.

1. Fraud and Misrepresentation—Reseission of Sale of Farm—
Damages Suffered by Purchaser—Shortage in Acreage and
in Fruit Trees—Loss of Income from Investment—Remote-
ness of Damage—Improvements to Property—Loss in Oper-
ating—Expenses of Moving—Expenses of Searching Title
—Occupation Rent—Quantum. Stocks v. Boulter, 5 O.W.
N. 129, 863.—MmbLETON, J.—APP. Div.

. 2. Injury to Adjoining Land by Exeavation — Deprivation of
Lateral Support—Great Expense of Restoration—Damages
in Lieu of Mandatory Injunction — Full Compensation —
Costs. Ramsay v. Barnes, 5 O.W.N, 322.—MipDpLETON, J.

3. Railway—Injury to Property by Blasting—Agreement as to
Compensation—Admission of” Liability at Trial—Quantum
of Damages—Item for Disturbance by Fear of Injury—
Costs—Countl Court Scale—Certificate to Prevent Set.off.
Laveck v. Campbellford Lake Ontario and Western R.W.
Co., 5 0.W.N. 925.—FALconBrIpGE, (.J.K.B.

See Broker, 2—Building Contract, 1—Contract, S 41,10, 11,
13, 14, 15, 16, 17, 18, 23—Division Courts, 1—Dower—Fatal
Accidents Act—Fraud and Misrepresentation—Highway,
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3, 4, 7, 9—Husband and Wife, 1—Landlord and Tenant, 2—
Lease, 1—Libel, 2—Malicious Prosecution, 1—Master and
Servant—DMortgage, 4, 10—Municipal Corporations, 1, 4, 6,
7, 9—Nuisance, 2, 3, 4—Particulars, 2, 4, 5—Parties, 4—
Party Wall—Railway—Sale of Goods, 2—Street Railways,
3—Trespass to Land, 1, 2—Vendor and Purchaser, 5, 7, 13,
14—Warranty—Water and Watercourses, 2, 4—Way.

DEATH.
See Fatal Accidents Act—Insurance — Master and Servant—
Negligence, 1, 2, 3—Particulars, 1, 2—Partnership, 2—Rail-
way, 9, 10—Street Railways, 2—Title to Land, 2.

DECEIT.
See Fraud and Misrepresentation.

DECLARATORY JUDGMENT.
See Assessment and Taxes, 8—Marriage—Partnership, 2—Prin-
cipal and Agent, 4.

DEDICATION.
See Deed—Highway, 10.

DEED.

Construction—Building Scheme—Conveyance of Land in Sum-
mer Resort Park—‘‘Access to Streets, Avenues, Terraces,
and Commons’’—Meaning of ‘“Commons’’ — Unenclosed
Spaces on Plan—Right of Grantees—Dedication—Parcels
of Land Set apart for Recreation Grounds—Easement—
Implied Obligation— Co-operative Undertaking — Estoppel
—Registry Act. *Re Lorne Park, 5 O.W.N. 626.—MIpDLE-

TON, J. _
See Trusts and Trustees, 2, 3.

DEFAMATION.

See Iibel.
DEFECTIVE SYSTEM.

See Master and Servant—Railway, 11.

DEMURRER.
See Vendor and Purchaser, 12.

DEPOSIT.
See Principal and Agent, 2—Vendor and Purchaser.

DEPUTY RETURNING OFFICER.
See Municipal Corporations, 14.
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DEVISE.

See Will.

DEVOLUTION OF ESTATES ACT.

Sale of Land by Administrator—Approval of Adults Interested
in Estate—Sale without Application to Official Guardian—
Confirmation—Terms — Costs — Interest. Re Mc¢Donald, 5
0.W.N. 238.—FavLconBrIDGE, C.J.K.B. (Chrs.)

DIRECTORS.
See Company, 1, 2, 7.

DISCHARGE OF MORTGAGE.
See Mortgage, 2.

DISCONTINUANCE OF ACTION.
See Land Titles Aect, 1.

DISCOVERY.

1. Examination of Defendant—Action to Establish Partnership
—Postponement of Discovery until Right to Participate Es-
tablished. Haynes v. VanSickle, 5 O.W.N. 553.—MIDDLE-
TON, J. (Chrs.)

2. Examination of Plaintiff—Privilege—Solicitor—Will—Rep-
resentatives of Testator — Waiver. Langworthy v. Me-
Viear, 5 O.W.N. 345. — HoLMESTED, SENIOR REGISTRAR
(Chrs.) X

3. Examination of Servant of Defendant Railway Company—
Rule 327—Injury to Passenger on Street-car—Examination
of Conductor—Adequate Discovery—Application for Ez-
amination of another Servant of Company—Grounds for.]
—Rule 327 (Rules of 1913) precludes the examination for
discovery of a second officer or servant of a corporation-
party, unless by leave; and leave for a second examination
should not be granted unless for some reason the examina-
tion already had has failed to give to the party seeking it
the discovery to which he is entitled. It is not enough to
establish that the person whose examination is sought may
be a most important witness at the trial.—In this case, where
the plaintiff sued a street railway company for damages for
injuries sustained by the premature starting of a street-car,
as she alleged, she had examined the conductor of the
car for discovery, and he had given a clear account
of it:—Held, that she was not entitled to examine,
in addition, another servant of the company. who also saw
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what happened, but was not in charge of the car nor con-
cerned in its operation. Lange v. Toronto and York Radial
E.W. Co., 5 0.W.N. 64.—MipLETON, J. (Chrs.)

4. Production of Documents—Affidavit on Production — Claim
of Privilege for Reports—Identification—Sufficieney—Doe-
uments Obtained for Information of Solicitor—*‘Solely.”’
St. Clair v. Stair, 5 O.W.N. 269.—App. D1v.

9. Production of Documents — Motion for Better Affidavit on
Production and for Further Examination for Discovery —
Relevaney of Documents Sought—Claim of Privilege—Suffi-
ciency—Production by Mistake of Privileged Documents for
Inspection of Opposite Party—Use of Copies Made at In-
spection—Costs. Delap v. Canadian Pacific R.W. Co., 5 O.
‘W.N. 667.—MIppLETON, J. (Chrs.)

See Parties, 3, 4, 6, 8—Pleading; 9.

DISCRETION.

See Assessment and Taxes, 8—Building Contract, 2—Company,
11—Costs, 3—Crown, 1—Division Courts, 4— Infant, 2—
Insurance, 7—Municipal Corporations, 20—Railway, 7—
Will, 12.

DISMISSAL OF ACTION.
See Mortgage, 8—Practice.

DISMISSAL OF SERVANT.
See Master and Servant, 1, 2.

DISPUTE-NOTE.
See Division Courts, 5, 6.

DISQUALIFICATION.
See Landlord and Tenant, 3..
* DISTRIBUTION OF ESTATES.

See Will.
DISTRICT COURTS.
See Venue, 1.
DIVERSION OF ASSETS.
See Company, 3.
DIVIDENDS.
See Company, 5—Executors dnd Administrators, 1, 3.

DIVISION COURTS.
1. Jurisdietion—Division Courts Act, 10 Edw. VII. ch. 32, sec.
77—Contract — Bills of Exchange — Place of Payment—
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Amount in Question—Interest by Way of Damages—Pro-
hibition—Costs. Re American Standard Jewelry Co. v.
Gorth, 5 O.W.N. 600.—MippLETON, J. (Chrs.)

2. Jurisdiction—Prohibition—Attachment of Debts—Money De-
posited in Bank by Unenfranchised Indian—Point Decided
by Court of Appeal—Judgment Executed by Payment—
Nothing Remaining to be Prohibited. Awvery v. Cayuga, 5
O.W.N. 471.—LE~NoOX, J. (Chrs.)

3. Jurisdiction—Title to Land—Motion for Prohibition—Costs.
Re Barnett v. Montgomery, 5 O.W.N. 884, 981.—BRrITTON,
& (Chrs.)

4. Territorial Jurisdiction — Debt Sued for Exceeding $100 —
Division Courts Act, R.S.0. 1914 ch. 63, sec. 77—Action
Brought in Court of Place of Payment—Application for
Transfer—Refusal—Discretion—Motion for Prohibition—
Dismissal. Re Black v. Johnston, 5 O.W.N. 986.—LENNOX,
J. (Chrs.)

ot

. Territorial Jurisdiction — Motion for Prohibition—Power of
Judge in Inferior Court to Transfer Case to Proper Court—
Summons — Form  of — Dispute-note—Waiver—Irregulasr
1ty.]—Where the defendant disputes the jurisdiction of a
Division Court upon the ground that the cause of action
did not arise in the territory of the Court and the defen-
dant does not reside therein, until a motion in the Division
Court for a transfer of the plaint to the proper Court has
been made and refused or until the question of jurisdiction
has been discussed and dealt with at the trial, a motion for
pprohibition cannot be made.—Re Watson v. Woolverton, 22
O.R. 586, note, and In re Hill v. Hicks and Thompson, 28
O.R. 390, followed.—There is not an entire absence of juris-
diction in the Division Court, as the Judge has power to
transfer the plaint to the proper Court.—Any inaccuracy
in the form of the summons is waived by the defendant
entering his dispute.—Prohibition will not lie for a mere
irregularity in the proceedings in the Division Court. Re
Walker v. Wilson, 5 O.W.N. 862.—MimbLETON, J. (Chrs.)

6. Territorial Jurisdiction — Notice Disputing Jurisdiction —
Failure of Defendants to Attend Court—dJudgment Entered
for Plaintiffs—Real Defence—Prohibition Limited so as not
to Prevent Transfer of Action to Proper Court—Security
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for. Claim—Costs. Re Northern Hardwood Lumber Co. v.
Shields, 5 O.W.N. 757.—MipbLETON, J. (Chrs.)

See Costs, 1.

DOCUMENTS.
See Contract, 2—Discovery.

DOMESTIC FORUM.
See Contract, 8—Insurance, 1.

DOMICILE.
See Master and Servant, 15.

DOWER.

Sum in Gross in Lieu of—Principle of Computation—Dower
Aect, 9 Edw. VIL ch. 39, sec. 23—Alienation of Land by
Husband Subject to Dower—Damages or Yearly Value at
Time of Alienation—Improvements—Increase or Decrease
in Value. McNally v. Anderson, 5 O.W.N. 751.—MIpbLE-

TON;, J.
See Husband and Wife, 5—Will, 2, 17.
DRAINAGE.
See Municipal Corporations, 6, 7.
EASEMENT.
See Deed—Party Wall—Title to Land, 1—Way.
ELECTION.

See Company, 10—Pleading, 4, 6—Will, 2, 14, 17.

ELECTRIC LIGHT AND POWER.
See Municipal Corporations, 8.

ELECTRIC LIGHT COMPANY.
See Municipal Corporations, 12.

ELECTRIC LIGHTING PLANT.
See Highway, 3.

ENCROACHMENT.
See Highway, 4—Limitation of Actions, 2—Nuisance, 2—Trusts
and Trustees, 4—Water and Watercourses, 2—Will, 5, 7.

ENTICEMENT.
See Husband and Wife, 1.

ESTATE.
See Will.
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ESTOPPEL.
See Company, 6, 9—Contract, 21—Costs, 5—Crown, 1—Deed—
Landlord and Tenant, 3—Master and Servant, 2—Schools,
2.

ELECTION.
See Solicitor, 2.
EVIDENCE.
Motion for Foreign Commission — Examination of Plaintiffs

Abroad—Nature of Action—Refusal of Motion—Examina-
tion of Witness not a Party—Allowance of. Stewart v.
Battery Light Co., 5 0.W.N. 195, 287.—HOLMESTED, SENIOR
REeeisTrAR.  (Chrs.) —FavLconeripgg, C.J.K.B. (Chrs.)

See Charge on Land, 2—Company, 1—Contract, 1, 6, 21, 25—
+ Execution—Executors and Administrators, 1—Fatal Acci-
dents Act, 1—Fraud and Misrepresentation, 3—Highway,
4, 7—Husband and Wife, 5—Lease, 2—Limitation of Ac-
tions, 1—Liquor License Act, 3, 5—Lunatic, 2—Master and
Servant, 15—Mines and Minerals, 2—Mortgage, 9—Motor
Vehicles Act, 1—Negligence, 5—Party Wall—Principal and
Agent, 4, 5—Railway, 4, 6, 7, 8—Sale of Goods, 1—Solicitor,
1—Title to Land—Way—Will, 19.

EXAMINATION OF PARTIES.
See Discovery.

EXCAVATION.
See Damages, 2—Negligence, 5.

EXECUTION.

Fi. Fa. Goods—Seizure of Goods under Writ against Member of
" Partnership—Claim by Execution Creditor of Partnership
—Interpleader Issue — Evidence — Sale to Partnership—
Transfer to Individual Partner — Onus of Proof. Maple

Leaf Milling Co. v. Western Canada Flour Mills Co., 5 O.
‘W.N. 699.—Arpp. Div.

See Patent for Invention—Vendor and Purchaser, 21, 23.

EXECUTION ACT.
See Patent for Invention.

EXECUTORS AND ADMINISTRATORS.

1. Action against Executors—Evidence to Establish Contract be-
tween Plaintiff and Testator — Corroboration — Liaches —
Acquiescence—Statute of Limitations—Trust— Company-
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shares—Delivery of—Dividends—Appropriation — Waiver
—Costs. *McGreggor v. Curry, 5 0.W.N. 90.—LeNNoOX, J.

2. Allowance to Administrators for Care, Pains, and Trouble—

Compensation—Amount Fixed by Surrogate Court Judge
—Appeal—Commission on Amount Collected and Distrib-
uted. Re Godchere Estate, 5 0.W.N. 625.—LATCHFORD, J.

3. Investments by Executors—Provisions of Will—Retention of

Investments Made by Testator—Authority to Hold ‘‘In-
creased Stock Received by Way of Stock Dividends’’—
Similar Additions to my Holdings’’—Securities Substituted
for Original Investments—Re-organisation of Companies—
Duty of Executors—Shares Held by Testator not fully
Paid-up—Realisation of Unauthorised Securities—Discre-
tion—Advice of Court—Accretions to Estate—Apportion-
ment between Capital and Inecome—Implication from Power
to Retain Investments—Power to Make Similar Invest-
ments. Re Fulford, 5 O.W.N. 125, 29 0.L.R. 375.—MIDDLE-
TON, J.

4. Sale of Land by Executor Forming Part of Estate—Purchase

by Agent of Executor — Ratification—Trust — Mistake or
Fraud—Account of Profits — Action by Sole Beneficiary
under Will—Locus Standi—Creditors’ Claims—Claim by
Executor as Creditor — Adjudication by Surrogate Court
Judge—Order Made on Passing Accounts—Leave to Appeal
—Leave to Bring New Action—Surrogate Courts Aet, 10
Edw. VII. ch. 31, sec. T1—Conveyance by Beneficiary of her
Interest in Land Sold—Evidence — Value of Property —
Reference—Administration—Costs. Shaw v. Tackaberry,
5 0.W.N. 255, 29 0.L.R. 490.—Arpp. D1v.

See Administration Order—Contract, 25—Devolution of Estates

Act—@Gift—Husband and Wife, 5—Infant, 6—Insurance, 5
—Mortgage, 5—Pleading, 5—Trusts and Trustees, 1—Ven-
dor and Purchaser, 17—Will.

EXEMPTIONS.

See Assessment and Taxes.

EXPLOSIVES.

See Nuisance, 1.

EXPROPRIATION.

See Crown, 1—Highway, 11—Municipal Corporations, 9, 10, 11,

12—Railway, 4, 8—Way.
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EXTRAS.
See Building Contract, 1, 2—Contract, 26, 27.

FALSE PRETENCES.
See Criminal Law, 2.

FALSE REPRESENTATIONS.
See Fraud and Misrepresentation.

FATAL ACCIDENTS ACT.

1. Damages for Death of Aged Father—Reasonable Expectation
of Benefit from Continuance of Life—Pecuniary Loss by
Premature Death—Accelerated Enjoyment of Estate—Loss
of Anticipated Savings from Pension Enjoyed by Deceased
—Evidence—State of Health of Deceased—Computation of
Damages—Present Value of Annual Allowance for Five

Years. Goodwin v. Michigan Central R.R. Co., 5 O.W.N.
198, 29 O.L.R. 422.—Avpp. Div.

2. Damages for Death of Infant of Tender Years—Aection by
Parents—Reasonable Expectation of Pecuniary Benefit from
Continuance of Life—Failure to Shew—Cause of Death—
‘“ Allurement’—Dangerous Place—Invitation—Negligence
of Power Company—Contributory Negligence of Parents—
Want of Supervision — Knowledge of Danger. Pedlar v.
Toronto Power Co., 5 O.W.N. 319, 890, 29 O.I.R. 527.—
MippLETON, J.—APP. Div.

See Negligence, 1, 2, 3—Particulars, 1, 2—Railway, 9.

FENCES.
See Limitation of Actions, 2—Railway, 1—Trespass to Land, 2.

FIDELITY BOND.
See Insurance, 2.

FIERI FACIAS.
See Execution.

FINE.
See Criminal Law, 10—Liquor License Act, 4—Warranty.

FIRE.
See Municipal Corporations, 5.

FIRE INSURANCE.
See Insurance, 3, 4.

. 79—5 o.w.N.
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FISHERIES ACT.
See Negligence, 4.

FORECLOSURE.
See Mortgage, 1, 5, 6—Title to Land, 1.

FOREIGN COMMISSION.
See Evidence.

FOREIGN EXECUTOR.
See Will, 14.

"FORFEITURE.
See Building Contract, 3—Fraud and Misrepresentation, 11 —
Landlord and Tenant, 1, 2—Principal and Agent, 2—Street
Railways, 1—Will, 25.

- FORGERY.
See Title to Liand, 2.

FRATERNAL SOCIETY.

Changes in Constitution — Legality — Property Rights not In-
volved — Absence of Jurisdiction in Court to Entertain
Action to Declare Changes Illegal—Stated Case — 'Costs.
Whelan v. Enights of Columbus, 5 O.W.N. 432.—MipDLE-
TON, J.

FRAUD AND MISREPRESENTATION.

1. Agreement to Purchase Interest in Land—Misrepresentations

of Vendor’s Agent—Aection of Deceit Brought against Agent

—Evidence—Findings of Fact of Trial Judge. Kenner v.
Proctor, 5 O.W.N. 522.—LENNOX, J.

2. Agreement to Purchase Land—Inducement—Statement as to
Site of Proposed Railway Station—Statement of Intention
of Third Party to Do a Certain Act—Representation of
Fact—Reliance on—Failure to Prove. Medcalf v. Oshawa
Lands and Investments Limited, 5 O.W.N. T97.—App. Div.

3. Sale of Company-shares — Inducement to Buy—Proof of
Fraud—Onus—Evidence. Smith v. Haines, 5 O.W.N. 866.
—Favconeringg, C.J.K.B.

4. Sale of Bonds—Evidence—Failure to Make Case against De-
fendant. Stroh v. Ford, Duench v. Ford, 5 O.W.N. 786.—

KeLry, J.
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5. Sale of Interest in Invention—Contract—Rescission—Amend-
ment of Pleadings—Damages. Carique v. Catts and Hill,
5 O.W.N. 785, 886.—LENNOX, J.

6. Sale of Land—Action by Purchasers against Agent for Ven-
dor—Value and Character of Land—Evidence—Findings of
Fact of Trial Judge—Dismissal of Action—Costs. Menary
v. White, 5 O.W.N. 472.—BRITTON, J.

7. Sale of Land — Action for Deceit—Damages. Webster v.
Henderson, 5 O.W.N, 373.—LENNOX, J.

8. Sale of Land — Action for Deceit — Damages — Failure of
Proof. Wilson v. Suburban Estates Co., 5 O.W.N. 182.—
App. Div.

9. Sale of Land—Aection for Deceit — Evidence — Findings of
Fact of Trial Judge—Misrepresentation of Value and Char-
acter of Land—Reliance on — Acquiescence — Failure to
Prove — Damages. Heimbach v. Grauel, 5 O.W.N, 859. —
KeLny, J.

10. Sale of Land—False Representations of Agent of Vendor —
Reliance on—Action against Agent—Damages—Measure of.
McCallum v. Proctor, Armstrong v. Proctor, 5 O.W.N. 692.
—LENNOX, J.

11. Sale of Land—Fraud and Conspiracy of Purchasers—Void
Agreement—Cancellation—Refusal of Specific Performance
—Forfeiture of Deposit—Counterclaim—Damages. *Page
and Jaques v. Clark, 5 O.W.N. 143.—LENNOX, J,

12. Sale of Motor Car—Fraudulent Misrepresentation Inducing
Contract—'‘ Perfectly New Car’’—Repaired Car—Substitu-
tion of New Parts—Custom of Trade — Understanding of
Purchaser—Right of Purchaser to Rescind—Prompt Repud-
iation—Action for Return of Purchase-money—Ability to
Make Restitution—Compensation for Use of Car—Set-off of
Interest on Purchase-money. Addison v. Ottawa Auto and
Taxi Co., 5 O.W.N. 479, 30 O.L.R. 51.—App. Div.

See Banks and Banking, 4—Building Contract, 2—Company, 4,
10—Contract, 18, 19, 21—Crown, 2—Damages, 1—Execu-
tors and Administrators, 4—Marriage—Master and Ser-
vant, 18—Pleading, 9—Principal and Agent, 6—Release—
Vender and Purchaser, 10, 14.
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GAMING.
See Criminal Law, 5.

GARAGE.
See Municipal Corporations, 18.

GARBAGE.
See Municipal Corporations, 19.

GARNISHMENT.
See Division Courts, 2.
GIFT.

Money in Bank Deposited in Names of Deceased and Daughter
—Right of Survivor—Evidence—Validity of Transaction
as (ift inter Vivos—Next of Kin—Right of Action against
Donee who is Administratrix. Vogler v. Campbell, 5 O.W.
N. 169.—App. Div.

See Husband and Wife, 4—Will.

GOOD ROADS FUND.
See Highway, 9.

GOODWILL.
See Municipal Corporations, 10.

GUARANTY.
See Company, 6—Contract, 22, 24—Insurance, 2—Sale of Goods,
2.

GUARDIAN.
See Infant, 6—Insurance, 7, 8.

GUARDIAN AD LITEM.
See Infant, 1.

HABEAS CORPUS.
See Criminal Law, 1, 4—Infant, 2, 3, 4—Lunatie, 1.

HARBOUR.
See Highway, 4—Water and Watercourses, 2.

HARBOURING.
See Husband and Wife, 1

HEARING IN CAMERA.
See Trial, 2.

HIGH COURT DIVISION.
See Costs, 2.



INDEX. 1019

HIGH SCHOOLS.
See Schools, 1.

HIGHWAY.

1. Bridge—Liability for Maintenance and Repair—Road Com-
pany—Municipal Corporations, City, County, and Township
—Right of Road Company to Abandon — General Road
Companies Act—By-law—Agreement—Validating Statute.

Ottawa and Gloucester Road Co. v. City of Ottawa, 5 O.W.
N. 57.—Avrp. Div.

2. Closing and Sale of Unopened Portion of Street as Shewn on
Plan—Adoption by Municipality for Public Use not Shewn
—By-law of Council—Municipal Act, 1903, sec. 632—Sur-
veys Aect, 1 Geo. V. ch. 42, sec. 44—Registry Act, 10 Edw.
VIL. ch. 60, sec. 44, sub-sec. 6. Re Jones and Township of
Tuckersmith, 5 0.W.N. 759.—MIDDLETON, J.

3. Electric Lighting Plant Operated by Municipal Corporation
— Poles in Streets — Electric Shock Received by Person
Leaning against Pole—Dangerous Condition—Notice bof,
to Corporation — Findings of Jury—Notice of Aection —
Want of—Time for Bringing Action—Public Authorities
Protection Act—Application of—Publie Utilities Aet—Non-
repair of Highway—Nonfeasance—Misfeasance—Municipal
Act, 3 Edw. VII. ch. 19, sec. 606—3 & 4 Geo. V. ch. 43, see.
2—Nonretroactivity—Damages—Infant. Plaintiff—Payment
into Court. Glynn v. City of Niagara Falls, 5 O.W.N. 285,
29 0.L.R. 517.—Bovp, C.

4. Existence of Highway—Evidence to Establish—Onus—Fail-
ure to Satisfy—Exercise of Statutory Powers—Harbour—
Encroachment — Trespass — Damages — Costs. *Niagara
Navigation Co. v. Town of Niagara, 5 0.W.N. 336.—MEgRE-
prrH, C.J.C.P.

5. Municipal By-law Opening up Road Allowance—12 Viet. ch.
81, see. 31 — 18 Viet. ch. 156—New or Existing High-
way—Intention to Continue—Rights of Persons in Posses-
sion—Railway—Injunction. Township of Niagara v. Fisher,
5 0.W.N. 881.—K=zLLy, J.

6. Nonrepair — Injury to and Death of Person Travelling in
Motor Vehicle—Liability of Township Corporation—Evi-
dence—Findings of Fact of Trial Judge. *Connor v. Town-
ship of Bramt, 5 O.W.N. 438.—LENNOX, J.
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7. Nonrepair—Injury to Traveller—Liability of County Corpor-
ation—Municipal Act, 1903, sec. 60—Public Highways Im-
provement Act, 7 Edw. VIL ch. 16—‘‘Repair’—*‘‘Main-
tained’—Highway ‘‘Assumed’’ by County Corporation —
Gravelling Done in Winter in Centre of Road—Absence of
Warning or Notice—Sleigh Travelling at Side of Road —
Dangerous Slope towards Ditech—Plan of Construction of
Road — Following Regulations of Department of Publie
Works—Employment of Competent Engineer—Method of
Performing Work—Statutory Prohibition of Gravelling in
Winter—Munieipal Aect, 1903, see. 558—Cause of Action—
‘‘Rebuilding’’ — Negligence — Obstruction of Highway —
Misfeasance—Proximate Cause of Injury—Evidence—Con-
tradicting Statement of Witness by Admission—Contribu-
tory Negligence — Findings of Trial Judge — Damages.
*Weston v. County of Middlesex, 5 0.W.N, 616, 30 O.I.R.
21.—MgerepiTH, C.J.C.P.

8. Nonrepair—Insufficiency of Guard-rail at Curve of Road —
Dangerous Hill — Negligence of Municipal Corporation —
Motor Vehicle—Injury to and Death of Oceupants—EKnow-
ledge of Danger — Taking Risk — Negligence of Persons
Killed and Injured—Findings of Trial Judge—Dismissal of
Action—Appeal. Miller v. County of Wentworth, 5 O, W.N.
317, 891.—MippLETON, J.—APP. Div.

9. Nonrepair—Judgment against County Corporation for Dam-
ages by Reason of—Highway Improvement Act, 2 Geo. V.
ch. 11—"Good Roads Fund’’—Right of County to Charge
Damages against Township Corporation. Township of Tor-
onto v. County of Peel, 5 O.W.N. 632.—KgLLY, J.

10. Proposed Dedication—Refusal of Municipal Corporation to
Accept—Agreement between Land-owners—Registration —
Cloud on Title—Declaration that Agreement Terminated—
Reservation — Parties. Pigott v. Bell, 5 O.W.N. 314. —
MIpDpLETON, J.

i

11. Tolls Road Expropriation Act, 1 Edw. VII. ch. 33, Amended
by 2 Edw. VII. ch. 35—Expropriation of Road—Costs of
Arbitration—Parties to Arbitration—Townships Interested
— Liability of County Corporation — Construction and
Application of Statutes—Retroactivity—Interpretation Act,
7 Edw. VII. ch. 2, sec. 7, cl. 46 (¢)—Tolls Road Act, 2 Geo.
V. ¢h. 50, sees. 76, 80—4 Edw. VIL. ch. 10, sec. 68. Brock-
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ville and Prescott Road Co. v. Counties of Leeds and Gren-
ville, 5 O.W.N. 362.—LExNoOX, J.

See Motor Vehicles Act—Municipal Corporations, 1, 5—Negli-
gence, 5, 6, T—Railway, 6—Street Railways.

- HIGHWAY IMPROVEMENT ACT.
See Highway, 9.

HOTCHPOT.
See Will, 15, 16.

HUSBAND AND WIFE.
1. Enticement of Wife—Alienation of Affections—Deprivation
of Consortium—Findings of Jury—Adultery and Harbour-
ing not Proved—Cause of Action—Damages. Bannister v.
Thompson, 5 O.W.N. 358, 29 O.L.R. 562.—MIDDLETON, J.

2. Land Purchased in Name of Wife — Action by Judgment
Creditor of Husband to Establish Trust—Evidence—Find-
ings of Fact of Trial Judge—Costs. Macdonell v. Thomp-
son, 5 O.W.N. 664.—KEeLLy, J.

3. Marriage Contract — Community of Property — Prevalence
over Will of Husband as to Ontario Property—Quebec Law.
Goulet v. Vincent, 5 O.W.N. 839.—SUTHERLAND, J.

4. Separation—Consent Judgment for Alimony—Claim of Wife
for Separate Moneys Intrusted to Husband as Agent—Gift
or Trust—Statute of Limitations—Laches—Evidence—In-
come of Wife Arising from Investment—Use by Husband
before Separation—Effect of-—Joint Household Expendi-
ture—Res Judicata—Chattel Property of Wife—Recovery
—Interest. Ellis v. Ellis, 5 O.W.N. 561.—ApP. Div,

5. Separation Agreements—Release of Dower—Registration—
Resumption of Cohabitation—Declaration of Cancellation of
Agreements and Release—Action against Administratrix—
Corroboration—Costs. Wardhaugh v. Wiseman, 5 O.W.N.
456.—FALCONBRIDGE, C.J.K.B.

See Dower — Insurance, 5—9, 11-—Marriage—Particulars, 3—

Solicitor, 1—Title to Land, 2—Trial, 2—Vendor and Pur-
chaser, 10.

ILLEGITIMATE CHILD.
See Infant, 5.
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IMPROVEMENTS.

See Damages, 1—Dower—Will, 26.
IMPROVIDENCE.

See Chattel Mortgage—Trusts and Trustees, 3.
INCENDIARISM.

See Insurance, 3.

INCOME ASSESSMENT.
See Assessment and Taxes, 9.

INDEMNITY.
See Insurance—Mortgage, 3—Statutes (Construction of).

INDEPENDENT CONTRACTOR.
See Negligence, 5, 6—Railway, 3.

INDETERMINATE SENTENCE.
See Criminal Law, 4.
INDIAN.
See Division Courts, 2.

INDICTMENT.
See Criminal Law, 8.

INDUSTRIAL FARM.
See Criminal Law, 4—Municipal Corporations, 11.

INDUSTRY.
See Injunction—Mortgage, 10—Municipal Corporations, 2, 3.

INFANT.

1. Appeal to Privy Council—Representation of Infant Litigant
—Counsel Fee—Advance—Suitors’ Fee Fund—Practice—
Guardian ad Litem.]—Where in litigation an infant is in
the position of a defendant or respondent, the adverse liti-
gant, no matter what the result, must in the first instance
pay the costs of the guardian ad litem of the infant. He
may, in a proper case, be allowed to add them to his own,
and so recover them over; but they are in the first instance
treated as a necessary part of the disbursements of the
successful litigant.—The Suitors’ Fee Fund may be re-
sorted to, if necessary, for the protection of infants or lun-
aties or their property; but it should not be used in ease
of adverse litigants, nor is it established to meet the ordin-
ary expenses incident to securing the due representation of
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infants in litigation.—In this case it was proposed to have
an advance made out of the funds of the estate in question,
in the first instance, to enable counsel to be retained and
the infant to be duly represented upon a pending appeal to
the Privy Council; but the proviso was made that, if the
appeal should be successful, the amount of the advance
should be reimbursed to the trustees of the estate from the
Suitors’ Fee Fund—and this the Court refused to sane-
tion. Re Farrell, 5 O.W.N. 455.—MIDDLETON, J.

2. Custody—Children’s Protection Act of Ontario—Order of
Commissioner—Children’s Aid Society—F oster Home—Ap-
plication of Father for Change of Custody—Production of
Child—8 Edw. VII. ch. 59, sees. 12, 13—Habeas Corpus—
Judge of High Court Division—Review of Commissioner’s
Order—Certiorari not Issued—Habeas Corpus Aect, 9 Edw.
VII. ch. 51, see. 6—3 & 4 Geo. V. ch. 62, seecs. 27, 28—Re-
ligion of 'Child of Tender Years—Right of Father—Excep-
tion—Welfare of Child—Powers and Discretion of Judge

—Appeal. Re Kenna, 5 O.W.N. 392, 29 O.L.R. 590.—App.
Div.

3. Custody—Right of Father—Custody of Young Children—
Habeas Corpus—Welfare of Children. Re Westacott, 5 O.
‘W.N. 924 —BriTTON, J. (Chrs.)

4. Custody—Right of Half-brother Nominated by Deceased
Father—Insanity of Mother—Children’s Aid Society—Fos-
ter Parents—Compensation—Children’s Protection Act of
Ontario, 8 Edw. VII. ch. 59; 3 & 4 Geo. V. c¢h. 62—Order
under, Improvidently Made by two Justices—Habeas
Corpus—Order of Judge of Supreme Court Changing
Custody—Difference in Religion—Infants Following Reli-
gion of Father. Re Culin Infants, 5 O.W.N. 662.—LEN-
Nox, J. (Chrs.)

5. Custody—Right of Mother to Custody of Illegitimate Child
—Failure to Prove Miseconduet of Mother—Welfare of
Child. Re Spinlove, 5 O.W.N. 832.—KErLLy, J. (Chrs.)

6. Moneys of Infants in Hands of Administrator of Estate of
Deceased Person—Application by Mother for Payment to
her as Guardian Appointed by Foreign Court—Refusal—
Past Maintenance of Infants—Future Maintenance. Re
Lloyd, 5 O.W.N. 974.—LATCHFORD, J.

’
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See Contract, 25—Costs, 3—Fatal Accidents Aect, 2—Highway,
3—Insurance, 7—Mortgage, 1—Street Railways, 5—Will,
17521,

INJUNCTION.

Municipal Corporation—Bonus By-law—Submission to Rate-
payers—Motion to Restrain—7. Edw. VII. ch. 97—10 Edw.
VII, c¢h. 136—Industry of Similar Nature to one already
Established—Remedy by Motion to Quash if By-law Ap-
proved and Passed. Fitzbridges v. City of Windsor, 5 O.
W.N. 969.—LATCHFORD, .

See Assessment and Taxes, 8—Contempt of Court—Contract,
11—Covenant—Damages, 2—Highway, 5—Landlord and
Tenant, 2—Mortgage, 4—Municipal ‘Corporations, 1, 4, 8,
15, 16—Nuisance—Party Wall—Title to Land, 1—Trade
Name—Trespass to Land, 1, 2—Water and Watercourses, 1.

INLAND REVENUE ACT.
See Criminal Law, 9.

INSOLVENCY.
See Assignments and Preferences—Company.

INSURANCE.

1. Accident Insurance—Death Claim—Death from Hemorrhage
—Evidence as to Cause of Heemorrhage—Whether ‘‘Ac-
cident’’ or Disease—Finding of Domestic Tribunal. Dawis
v. Brotherhood of Locomotive Engineers, 5 O.W.N. 279.—
Boyp, C.

2. Bond Guaranteeing Honesty of Tax Collector—Embezzlement
—(Conditions—Breaches—Written Statement of Mayor—
Expiry of First Bond—Execution of New Bond without
Fresh Application or Statement—Inclusion of Original Ap-
plication and Statement—Embodiment in Bond—Insurance
Act, R.S.0. 1897 ch. 203, sec. 144—Duties of Collector—
Failure of Municipal Corporation to Audit Collector’s Ae-
counts and Examine Rolls—Appointment of Auditors—
Municipal Act, 1903, sec. 299—Untrue Representations—
Materiality. *Town of Arnprior v. United States Fidelity
and Guarantee Co., 5 O.W.N. 947.—App. Div.

3. Fire Insurance—Action by Insurers against Alleged Incen-
diary for Indemnity—Evidence — Lunatic — Failure of
Proof of Incendiarism. Otter Mutual Fire Insurance Co.
v. Rand, 5 O.W.N. 653.—KELLY, J.
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4. Fire Insurance—Policy—Loss Payable to Mortgagee—Action
by Mortgagor—Mortgage Paid after Action Brought—Lia-
bility of Insurers. Rand v. Otter Mutual Fire Insurance
Co., 5 O.W.N. 6563.—KzLLy, J.

5. Life Insurance—Beneficiary—Wife or Surviving Children—
Mention of Wife by Name—Death of Wife—Remarriage of
Insured—Rights of Second Wife Surviving Insured—Rights
of Surviving Children—Ontario Insurance Act, 2 Geo. V.
ch. 33, secs. 178, 181—Trust—Executors.]|—By the terms
of a policy of insurance, the insurance money was payable
to Bessie K., wife of the assured, for her sole use, if living,
in eonformity with the statute, and, if not living, to the sur-
viving children of the assured. The policy was issued on
the 25th May, 1885. Bessie K. died, and on the 10th June,
1910, the assured directed that the amount secured by the
policy should be paid to his executors. On the 1st June,
1904, the assured married again; he died on the 9th Feb-
ruary, 1913, leaving his second wife and children surviv-
ing :—Held, that the executors could not take; and the lat-
ter part of clause 4 of sec. 178 of the Ontario Insurance
Act, 2 Geo. V. ch. 33, did not aid the executors, as the child-
ren were preferred beneficiaries.—And held, that the bene-
fit of the policy was for the testator’s wife and children, and
it made no difference that the wife, if she lived, took ab-
solutely, and, if she was dead, the children took absolutely ;
it was still a policy for the benefit of the wife and child-
ren; and in such cases the Legislature has given to the pol-
iey a statutory construction; the wife to be benefited is the
wife at the time of death, even though the wife at the time
of insurance is mentioned by name. In no other way can
effect be given to the awkward words of see. 181. The
money should, therefore, go to the wife. Re Lloyd and An-
cient Order of United Workmen, 5 0.W.N. 5, 29 O.L.R. 312,
followed. Re Kloepfer, 5 O.W.N. 133.—MippLETON, J.

6. Life Insurance—Death of one of two Designated Preferred
Beneficiaries in Lifetime of Assured—Absence of Fresh
Designation—Right of Survivor—‘‘Wife’’—Ontario Insur-
ance Act, 2 Geo. V. ch. 33, secs. 2, 89, 178, 179, 181. Re
Lloyd and Ancient Order of United Workmen, 5 O.W.N. 5,
29 O.L.R. 312.—Avrp. Div.

7. Life Insurance—Moneys of Infants—Appointment of Mother
as Trustee—Letters of Guardianship — Insurance Act, 2
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Geo. V. ch. 33, sec. 175—Amending Act, 3 & 4 Geo. V. ch.
35, sec. 10—Powers of High Court—Payment of Infants’
Moneys into Court—Exception—Diseretion — Payment to
Mother—Undertaking to Apply for Maintenance and Bene-
fit—Costs. Re Havey, 5 O.W.N. 45 29 O.L.R. 336.—
Bovp, C. 2 :

8. Life Insurance—Moneys Payable by Benevolent Society to
Wife of Assured—Death of Wife before Assured—Rights
of Children of Assured—Guardian Appointed by Surro-
gate Court—Application to be Appointed Trustee to Re-
ceive Infants’ Shares—Ontario Insurance Act, 2 Geo. V.
ch. 33, secs. 171-178—Ontario Insurance Amendment Act,
3 & 4 Geo. V. ch. 35, sees. 10, 12—Effect of—Payment to be
to Trustee or into Court—Safety of Money—Saving of Ex-
pense—Interests of Infants—Security to be Given by Trus-
tee—Consent of Infants—Notice to Official Guardian. Re
Rennie Infants, 5 O.W.N. 459, 30 O.L.R. 6.—MEREDITH,

C.J.C.P.

9. Life Insurance—Moneys Payable to ‘‘Wife’’ of Insured—
Death of Wife—Remarriage of Insured—Claim of Second
Wife on Death of Insured. Re Bottomley and Ancient Or-
der of United Workmen, 5 O.W.N. 83.—MIDDLETON, J.

(Chrs.)

10. Life Insurance—Proof -of Death of Assured—Disappear-
ance—Efforts to Trace—Lack of Tidings for Nine Years—
Presumption of Death—Action—Application under 2 Geo.
V. ch. 33, sec. 165, sub-secs. 5, 6—Costs of Action. Wright
v. Ancient Order of United Workmen, 5 O.W.N. 445 —

LATCHFORD, oJ.

11. Wife Made Beneficiary by Name—Death of Wife—Remar-
riage of Insured—Right of Second Wife Surviving In-
sured, in Absence of Further Designation. Lambertus v.
Lambertus, 5 O.W.N. 420.—BRITTON, J.

INTEREST.

See Banks and Banking, 1, 2—Broker, 2, 3—Building Contraect,
1 — Company, 2 — Contract, 3, 13, 25 — Devolution of
Estates Act—Division Courts, 1—Fraud and Misrepresen-
tation, 12—Husband and Wife, 4—Railway, 4, 8—Will, 3.

INTERNATIONAL BRIDGE.
See Assessment and Taxes, 8.
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INTERPLEADER.
See Execution.

INTOXICATING LIQUORS.
See Liquor License Act—Municipal Corporations, 13-16—War-
ranty.
INVESTMENTS.
See Executors and Administrators, 3—Trusts and Trustees, 4—
Wwill, 2, 21.

JOINDER OF PARTIES.

See Parties.

JUDGMENT.

1. Summary Judgment—Rule 57—Bona Fide Dispute, Proper
to be Tried—Unconditional Leave to Defend. Canadian
Pacific R'W. Co. v. Matthews S.S. Co., 5 O.W.N. 437.—
HovrmesTeEDp, SENIOR REGISTRAR (Chrs.)

2. Summary Judgment—Rule 57—Specially Endorsed Writ of
Summons—Affidavit under Rule 56—Amount Claimed Dis-
puted—Failure to Give Details—Onus—Account. Peck v.
Lemaire, 5 O.W.N. 926.—MiopLETON, J. (Chrs.)

See Company, 4—Contract, 21—Husband and Wife, 4—Mort-
gage, 8, 9—Municipal Corporations, 16—Partnership, 2—
Pleading, 7—Principal and Agent, 4, 6—Settlement of Aec-
tion—Vendor and Purchaser, 23—Venue, 1.

JUDICIAL SALE.
Realisation of Vendor’s Lien on Mining Properties—Abortive
Sale—Resale—Reserved Bid—Conduet of Sale—Liability

for Deficiency of Purchase-money. Leckie v. Marshall, 5 O.
W.N. 29.—KELLY, J.

JURISDICTION.

See Assessment and Taxes, 1, 6, 8—Banks and Banking, 3—Con-
tract, 2—Costs—Criminal Law, 1, 3, 8—Division Courts—
Fraternal Society—Liquor License Act—Municipal Cor-
porations, 17—Railway, 7, 8—Street Railways, 1—Trusts
and Trustees, 5.

JURY.

See Highway, 3—Husband and Wife, 1—Libel, 2—Malicious
Prosecution, 1—Master and Servant—Motor Vehicles Aect,
1—Negligence—Railway, 9, 11, 12—Solicitor, 2 — Street
Railways—Trial, 1.
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JUSTICE OF THE PEACE.

See Criminal Law—Liquor License Act—DMuniecipal Corpora-
tions, 17.

KEEPING COMMON GAMING HOUSE.
See Criminal Law, 5.

LABOUR.
See Alien Labour.

LACHES.
See Charge on Land, 2—Executors and Administrators, 1—
Husband and Wife, 4.

LAND TITLES ACT. :

1. Application for Registration—Objection—Discontinuance of
Action—Order Allowing—Old Con. Rule 430 (3), (4)—
Bar to any Future ‘‘Actions’’—Proceeding under ILand
Titles Act—Res Judicata. Re Woodhouse, 5 O.W.N, 148,
—App. Di1v.

2. Rectification of Register—Purchaser at Tax Sale—Regis-
tration as ““Owner’’ after Long Delay—Intervening Rights
of Purchaser for Value without Notice—Time for Regis-
tration—Application for Registration—Notice to Registered
Owner—Failure to Appear—Evidence—Priorities—Diree-
tion for Trial of Issue—Costs—1 Geo. V. ch. 28, secs. 42,
66, 112, 113, 115, 116. *Re Lord and Ellis, 5 O.W.N. 912.—
MzrepiTH, C.J.C.P.

See Pleading, 10.

LANDLORD AND TENANT.

1. Alterations in Demised Premises Made by Tenant—Waste—
Breach of Covenant—F orfeiture—Absence of Proper Not-
tce—Action—Failure of—Relief against Forfeiture—Terms
—Restoration of Premises—Costs.]—The plaintiffs’ testator
made a lease of business premises to the defendant, for five
years, dated the 15th January, 1913. The lease contained
the statutory covenants to repair, reasonable wear and tear
and. damage by lightning, fire, and tempest only excepted,
and that the lessor might enter and view the state of re-
pair, and that the lessee would repair aceording to notice in
writing, reasonable wear and tear, ete., only excepted.—
The building being old and in bad repair, the defendant
made alterations in it, without leave of the lessor or the
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executors after the lessor’s death; and the executors brought
this action for forfeiture of the lease and damages:—Held,
that there had not been a proper notice under the statute to
enable the plaintiffs to enforce the forfeiture, and upon
this ground the action failed.—What the defendant had
done, however, was to make a mere alteration for the pur-
pose of rendering the building suitable for the trade car-
ried on; and, having regard to its age and condition, the
building had not been so materially altered as to constitute
waste or a breach of the covenant involving forfeiture. The
plaintiffs had the right, under the covenant, to have the
building restored at the end of the term to the plight and
condition in which it was at the time of the demise; and, if
the parties consented, there should be a judgment reliev-
ing from forfeiture upon the defendant giving security for
the restoration of the building.—Hyman v. Rose, [1912]
A.C. 623, followed. That case must be taken to modify, to
some extent, the decision in Holman v. Knox, 25 O.IL.R.
558. Sullivan v. Doré, 5 O.W.N. 70.—MIDDLETON, .J.

2. Lease of Water Lots—Covenant of Tenant—Restricted Use
of Demised Premises—Right to Remove Sand—Waste—In-
jury to Reversion—Injunction—Damages — Forfeiture of
Lease. Toronto Harbour Commissioners v. Royal Canadian
Yacht Club, 5 O.W.N. 136, 29 O.L.R. 391.—MippLETON, J.

3. Termination of Lease—Buildings of Lessee—Payment for, by
Lessor—Submission to three Persons to Fix Amount to be
Paid—Arbitration or Valuation—Conduect of Valuator—
Bias—Disqualification—Functions of Valuators — Method
of Valuation—Entire Building — Estoppel — Sufficiency
of Valuation—Joint Act of Valuators—Evidence—Enforce-
ment of Valuation. Campbell v. Irwin, 5 O.W.N. 957.—
LENNOX, J.

LATERAL SUPPORT.
See Damages, 2.

LEASE.

1. Option of Purchase of Demised Premises—Covenant not to
Assign without Leave—Proviso—Leave Wilfully and Ar-
bitrarily Withheld—Evidence—Finding of Fact of Trial
Judge—Declaration—Damages—Costs. Cornish v. Boles, 5
0.W.N. 799.—Favrconsringe, C.J.K.B.
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2. Reformation—Limitation of Purpose of Lease to Removal of
Sand—Limitation of Deseription—‘Sand Bank’’—Ascer-
tainment of Proper Boundaries and Description—Reference
—Master’s Report—Appeal—Evidence — View of Locus
Taken by Master. Empire Limestone Co. v. Carroll, 5 O.W.
N. 798.—App. Div.

See Contract, 19—Landlord and Tenant—Vendor and Pur-
chaser, 8, 13.

LEGACY.
See Pleading, 5—Will.

LIBEL.

1. Pleading—Statement of Claim—Cause of Action—Applica-
tion of Defamatory Words to Particular Person—Parties
—dJoinder of Plaintiffs—Rule 66—Embarrassment—Par-
ticulars. Cooper v. Jack Canuck Publishing Co., 5 O.W.
N. 66.—K=LLy, J.

2. Words Plainly Defamatory—Verdict of Jury—No Libel—.
New Trial—Pleading—Evidence—Mitigation of Damages—
Criminal Charge—Retractation — Questions for Jury —
Plaintiff Suing in Firm Name—Practice. Lumsden v.
Spectator Printing Co., 5 O.W.N. 1, 29 O.L.R. 293.—AppP.
Div.

See Particulars, 7—Pleading, 8.
LIBEL AND SLANDER ACT.

See Costs, 4.
LICENSE.
See Liquor License Act—Municipal Corporations, 17—Negli-
gence, 3.

LICENSE OF OCCUPATION.
See Crown, 3.
LIEN.
See Charge on Land—Mechanics’ Liens—Trusts and Trustees,
4—Will, 17,
LIFE INSURANCE.
See Insurance, 5-11.

LIMITATION OF ACTIONS.
1. Possession of Land—Evidence—Preference Given to Af-
firmative Evidence — Agreement — Acknowledgment —
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Corroboration. *Cowley v. Simpson, 5 O.W.N. 803.—Mip-
DLETON, J.

2. Possession of Land—Statute of Limitations—Boundaries—
Fences—Encroachment—Buildings—Survey — Confirming
Statute 33 Viet. ch. 66—Tax Sale—Objections to—Taxes
not in Arrear. Kovinski v. Cherry, 5 O.W.N. 167.—ArpP.
Div.

See Charge on Land, 2—Company, 2—Executors and Adminis-

trators, 1—Husband and Wife, 4 —Railway, 11—Schools, 2.

—~Solicitor, 3—Statutes (Construction of).
LIQUIDATOR.

See Collateral Securities.

LIQUOR LICENSE ACT.

1. Magistrates’ Convietion for Offence against Aet—Motion to
Quash—Necessity for Service of Notice of Motion on Mag-
istrates—Time for Service—9 Edw. VII. ch. 82, sec. 25 (0.)
—Application where Conviction not Authorised by Aet—
Proof of Service in Time—Onus—Failure to Meet—Pre-
liminary Objection to Motion—Waiver—Enlargements of
Motion—Demanding Copies of Affidavits. *Re Elliott, 5
O.W.N. 952.—Appr. D1v.

2. Magistrate’s Conviction for Selling Intoxicating Liquor with-
out License—Motion to Quash—Evidence — Jurisdietion.
Rex v. McLean, 5 O.W.N. 53.—KgLLy, J. (Chrs.)

3. Magistrate’s Conviction for Selling Intoxicating Liquor with-
out License—Motion to Quash—Evidence of Sale—Agency
of Defendant for Purchaser. Rex v. McElroy, 5 O.W.N.
284.—LATcHFORD, J. (Chrs.)

4. Magistrate’s Conviction for Selling Intoxicating Ligquor with-
out License—Motion to Quash—Time—Service upon Clerk
of the Peace—dJurisdiction of Magistrates—Conviction in
Absence of Defendant—Adjournment—Penalty — Amount
of Fine—Evidence—Suggestion of Prior Conviction. Rez
v. Gilmour, 5 0.W.N. 14 —LeNNox, J. (Chrs.)

5. Police Magistrate’s Conviction for Keeping Liquor for Sale
on Unlicensed Premises—Boarding-house—Liquors Owned
by Boarders—Liquor License Aect, see. 111, sub-seec. 2 (9
Edw. VIL ch. 82, see. 27)—Having Unreasonable Quantity

80—5 0.W.N.
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of Liquor on Premises—Absence of Evidence—Finding of
Magistrate—Motion to Quash Conviction—Affidavit—Ad-
missibility—Failure to Take Depositions of Witnesses in
Manner Preseribed by sec. 99 (9 Edw. VII. ch. 82, sec. 19)
—Irregularities in Procedure before Megistrate—Material-
ity—Failure to Follow Statutory Procedure—Objections—
Absence of Prejudice.” Rex v. Borin, 5 O.W.N. 412, 29 O.
- L.R. 584 —MgzrepiTH, C.J.C.P.

6. Local Option By-law—Submission to Electors—Sec. 143a of
Act (8 Edw. VII. e¢h. 54, sec. 11)—Favourable Declaration
of Returning Officer—Adverse Finding on Serutiny—Issue
of Licenses. Re Liquor License Act, 5 O.W.N. 225, 29 O.L.
R. 475.—Avrp. Div.

See Municipal Corporations, 13-16—Warranty.

LOCAL OPTION.
See Liquor License Act, 6—Municipal Corporations, 13-16—

‘Warranty.
LOST GRANT.
See Water and Watercourses, 1.

LOTTERY SCHEME.
See Criminal Law, 6.

LUNATIC.

1. Detention in Asylum for the Insane—Release on Probation
—Re-commitment—Habeas ‘Corpus—Application for Dis-
charge—Evidence. Re Dack, 5 O.W.N. 774.—MIDDLETON,
J. (Chrs.)

2. Order Declaring Lunacy—Application by Lunatic to Super-
sede—Lunacy Act, 9 Edw. VII. ch. 37, see. 10—Evidence
—Insufficiency—Renewal of Application—Reference—Not-
ice to Committee. Re Annett, 5 O.W.N. 331.—MEREDITH
C.J.C.P. (Chrs.)

See Insurance, 3—Marriage.

MAINTENANCE.
See Infant, 6—Insurance, T—WIill, 5, 7.

MAGISTRATE.
See Criminal Law—DLiquor License Act—Municipal Corpora-
tions, 17.

’
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MALICIOUS PROSECUTION.
Reasonable and Probable Cause—Finding of Jury—Damages.
Truesdell v. Holden, 5 O.W.N. 58.—Arp. Div.

2. Responsibility of Municipal Corporation for Prosecution of
Offender against By-law—Evidence. Waters v. City of
Toronto, 5 O.W.N. 210.—Arp. Div.

MANDAMUS.
See Company, T—Schools, 1.

MANDATORY INJUNCTION,
See Damages, 2—DMunicipal Corporations, 6.

MARRIAGE.

Action for Declaration of Nullity—Fraud—Insanity—Evidence
—Consent—Declaration of Right or Status—Judicature
Act, sec. 16 (b)—Special Forum for Relief—Parliament—
Costs. Hallman v. Hallman, 5 O.W.N. 976.—LENNOX, J.

See Trial, 2.
MARRIAGE CONTRACT.
See Husband and Wife, 3.

MARRIAGE SETTLEMENT.
See Will, 15, 16.

MARRIED WOMAN,
See Husband and Wife.

MASTER AND SERVANT.

1. Contract of Hiring—Hiring of Salesman for Defined Terri-
tory on Salary and Commission—Breach of Agreement—
Misrepresentations as to Amount of Business Done—Fail-
ure to Prove—Dismissal of Salesman—Notice — Acceptance
—Delay in Filling Orders—Master not Bound to Provide
Work for Servant—Claim for Damages—Exaggeration—
Remoteness. Grocock v. Edgar Allen & Co. Limited, 5 O.
‘W.N. 340.—BrirTTON, J.

2. Contract of Hiring—Wrongful Dismissal of Servant—Aec-
tion for—Previous Recovery in Action for Wages—Estop-
pel—Res Judicata. *Hayes v. Harshaw, 5 O.W.N, 571 —
App. Div.

3. Death of Servant—Common Law Liability of Master—Negli-
gence — Defective System—Safety Device — Evidence —



1034 THE ONTARIO WEEKLY NOTES.

Findings of Jury. Paskwan v. Toronto Power Co., 5
0.W.N. 823.—Arpr. Div.

4. Death of Servant—Dangerous Machinery — Negligence —
Defect in Condition of Premises—Common Law Liability—
Efficient Cause of Injury—Place where Deceased at Work
—Negligence of Superintendent—Workman Bound to Con-
form to Orders and Conforming—Liability under Work-
men’s Compensation for Injuries Act. Hicks v. Smith’s
Falls Eleciric Power Co., 5 O.W.N. 301.—App. Div.

5. Death of Servant—Defective Condition of Plant of Brick-
works—Negligence—Common Law Liability — Knowledge
of Superintendent — Omission of Precaution — Liability
under Workmen’s Compensation for Injuries Act—Find-
ings of Jury—Damages. McNally v. Halton Brick Co., 5
O.W.N. 693.—KELLy, J.

6. Death of Servant—Negligence—Failure of Fellow-servant to
Perform Statutory Duty of Master—Contributory negli-
gence—Evidence—Findings of Jury. Linazuk v. Canadian
Northern Coal and Ore Dock Co., 5 0.W.N. 642.—BrirToON,
dJ.

7. Death of Servant—Superintendent of Factory—Negligence—
Defective System — Evidence — Workmen’s Compensation
for Injuries Act—Findings of Jury—Nonsuit. Lang v.
John Mann Brick Co. Limited, 5 0.W.N. 765.—Kzrrvy, J.

8. Death of Servant in Mine—Action by Widow for Damages—
Negligence—Statutory Duty—Absence of Guard—Breach
—Mining Act of Ontario, 1908, sec. 164, sub-secs. 24, 25—
Defective Condition of Tool—Contributory Negligence—
Finding of Jury—Absence of Evidence to Support—Re-
Jeetion of Finding by Trial Judge—Equal Division of Ap-
pellate Court—Dismissal of Appeal—Costs. Pressick v.
Cordova Mines Limited, 5 O.W.N. 263.—Aprp. Div,

9. Injury to Servant—Aection for Negligence—Findings of
Jury — Contributery Negligence — Nonsuit.  Phillips v.
Canada Cement Co., 5 O.W.N. 549.—FaLconsrDGE, C.J.
K.B.

10. Injury to Servant—Dangerous Machinery—Want of Guard
—Negligence—Contributory Negligence—Findings of Jury
—Division of Liability—Damages. Livermore v. Gerry,
5 0.W.N. 782.—FALcoNBRIDGE, ‘C.J.K.B.
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12.

13.

14.

15.

16.
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Injury to Servant—Improper Use of Hoist—Negligence of
Foreman—Workmen’s Compensation for Injuries Act—
Operation of Hoist—Reasonable Safety from Aeccident—
Building Trades Protection Act, 1 Geo. V. ¢h. 71, sec. 6 —
Findings of Fact of Trial Judge—Damages. Schofield v.

R. 8. Blome Co., Johnston v. R. 8. Blome Co., 5 O.W.N. 328.
—MIDDLETON, J.

Injury to Servant—Liability at Common Law—Workmen’s
Compensation for Injuries Act—Negligence. Lear v. Can-
adian Westinghouse Co., 5 O.W.N. 769.—App. Drv.

Injury to Servant—Miner at Work Underground—Stone
Falling from Pentice—Negligence—Failure to Complete

Scaling—Damages. Matson v. Mond Nickel Co. Limited, 5
0.W.N. 652—K&zLLY, J.

Injury to Servant—Negligence—Defective System—Cause
of Injury—Finding of Fact by Trial Judge—Damages.
Kostenko v. O’Brien, 5 O.W.N. 689.—SuTHERLAND, J.

Injury to Servant—Work of Constructing Mill—Negligence
of Foreman—Liability—Tort Committed in Provinece of
Quebec—Remedy in Ontario—Quebee Law—*‘ Actionable’’
Delict—Workmen’s Compensation for Injuries Act—Extra-
territorial Effect—Law of Domicile of Parties—Aect or
Omission not Justifiable in Quebee—9 Edw. VII. c¢h., 66
(Q.)—Findings of Jury—Judge’s Charge—Damages—
Quantum—=Secs. 2, 14, 15, of Quebec Statute—Evidence—
Improper Admission—Immateriality. Story v. Stratford
Mill Building Co., 5 O.W.N. 611.—App. D1v.

Injury to Servant—Workmen’s Compensation for Injuries
Aect, R.S.0. 1897 ch. 160, sec. 3 sub-sees. 2, 3—Negligence
of Foreman of Works—Liability of Master—Liability of
Master’s Principal—Railway Company—Construction Con-
tract—Retention of Control—Liability for Negligence—
Statutory Liability—Common Law Liability. Dallantonio
v. McCormick, 5 O.W.N. 31, 29 O.L.R. 319.—App. Div.

Injury to Servant Working in Mine—Negligence—Mining
Act of Ontario, 1908, see. 164, Rules 10, 31—Failure to
Observe—Negligence of Captain of Mine—Failure to In-
spect—Findings of Jury—Evidence to Warrant—Supple-
mentary Finding by Appellate Court—Damages—W ork-
men’s Compensation for Injuries Act—Estimated Earnings
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—Computation. Dementitch v. North Dome Mining Co., 5
0.W.N. 932.—App. D1v.

18. Profit-sharing Enterprise—Statement of Master as to Ser-
vant’s Share of Profits—Right to Impeach for Fraud—
Master and Servant Aect, 10 Edw. VIL. ch. 73, sec. 3, sub-
sec. 2—Finding of Fraud—Account—Reference. *Wash-
burn v. Wright, 5 O.W.N. 515.—LENNOX, J.

See Covenant—Criminal Law, 9—Negligence, 2, 3—Nuisanece,
1—Railway 9, 10, 11.

MECHANICS’ LIENS.

Lien of Sub-contractor—Abandonment of Work by Contractor—
No Sum Due by Owner to Contractor—Liability of Owner
—Percentage to be Retained—Effect of not Retaining—
Proceedings to Enforce Lien not Taken within Thirty Days
after Abandonment—Mechaniecs and Wage Earners Lien
Act, T Edw. VII. ch. 69, sees. 6, 10, 12. Brooks v. Mundy,
5 .0.W.N. 795.—App. Div.

MENS REA.

See Criminal Law, 9.
MILL-POND.

See Water and Watercourses, 3.

MINES AND MINERALS.
1. Mining ‘Claim—Boundaries—Decision of Mining Commis-
sioner—Evidence—Appeal. Re Olmstead and Exploration
Syndicate of Ontario Limited, 5 O.W.N. 8—App. Drv.

2. Recording of Mining Claim—Discovery of Minerals—Stak-
ing—Affidavit of Claimant Stating Matters not Known to
Deponent but afterwards Shewn to be True—Inadmissibil-
ity — Necessity for Personal Knowledge—Unsurveyed
Lands—Order in 'Council—Mining Act of Ontario, 8 Edw.
VII. ch. 21, sees. 22(2), 35, 49-56, 63—Licensee. Re McLeod
and Armstrong, 5 O.W.N. 145, 29 O.L.R. 398.—App. Drv.

See Master and Servant, 8, 13, 17—Revenue.

MINING AGREEMENT.

See Contract, 11.
MISCONDUCT.

See Railway, 7—=Solicitor, 2.

MISDIRECTION.
See Motor Vehicles Act, 1.
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MISFEASANCE.
See Highway, 3, 7.

MISREPRESENTATION.
See Fraud and Misrepresentation.

MISTAKE.
See Executors and Administrators, 4.

MITIGATION OF DAMAGES.

See Libel, 2.

MORTGAGE.

1. Action to Enforce by Foreclosure — Claim upon Covenant
for Payment—Part of Mortgage-moneys not Payable till
Majority of Person Interested in Land—Effect as to
Remedies of Mortgagee — Parties — Infant. *Willson v.
Thomson, 5 O.W.N. 815—Mgreprra, C.J.C.P.

2. Assignment of, as Collateral Security for Promissory Note of
Lesser Amount—Right of Assignor to Redeem—Discharge
of Mortgage by Assignee—Validity—Registry Act, 10 Edw.
VII. ch. 60, secs. 62, 66a, and Form 10—dJudicature Aet—
Title to Land—Vendor and Purchaser. Re Bland and
Mohun, 5 0.W.N. 522, 30 0.L.R. 100.—Bovp, C.

3. Contract—Indemnity—Parent and Child—Will—Devise of
Mortgaged Land—Exoneration— Surety — Subrogation —
Wills Aet, R.S.0. 1897 ch. 128, sees. 37, 38—Volunteer—
Charge on Land. Bancroft v. Milligan, 5 O.W.N. 506, 30
O.L.R. 118.—App. Div.

4. Exercise of Power of Sale—Notice of Sale—Failure to State
Amount Claimed as Due—Advertising before Expiry of
Period Named in Notice—Mortgages Aet, 10 Edw. VII. ch.
51, sees. 27, 28—Damages—Injunction—Costs. Tucker v.
Titus, 5 O.W.N. 651.—FavrconsripGe, C.J.K.B.

5. Foreclosure—Parties to Action—Executors of Deceased Mort-
gagor—Will—Power to Sell Land—Beneficiaries not Joined
—Rule 74—Title to Land—Application under Vendors and
Purchasers Act—Validity of Title Derived through Fore-
closure. Re Goldberg and Grossberg, 5 O.W.N. 885.—Brir-
TON, J.

6. Foreclosure—Refefence——Report of Master—Subsequent In-
cumbrancers — Priority — Dates of Mortgages — Dates of
Registration—Notice — Registry Aect, 1910, sees. 70, 71—
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“‘Party’’—‘Person’’— Costs — Stay of Proceedings after
Judgment—Payment by Mortgagor of Principal, Interest,
and Costs—Tender — Sufficiency — Rule 485. *H, eney v.
Kerr, 5 0.W.N. 842.—Bovyp, C.

7. Judgment for Redemption or Sale — Reference — Par-
ties—Assignees of Parts of the Equity of Redemption—Sub-
sequent Incumbrancers — Addition of Parties in Master’s
Office—Rules 16, 404, 433, 468, 469, 490—Practice—Substi-
tuted Service—Representation of Classes.|—Mortgagees be-
gan an action for sale of the whole of the lands comprised
in the mortgage, except three parcels which had been re-
leased. There were 33 original debts, but the plaintiffs dis-
continued against 22:—Held, that the action did not become
fatally defective upon the discontinuance; for, although all
parties interested in the equity of redemption must be
parties, they may be made parties either by the original
writ or in the Master’s office; and, when the equity of re-
demption is severed, different persons entitled to redeem
in respect of different parcels must be made parties.—Jones
v. Bank of Upper Canada, 12 Gr. 429, and Buckley v. Wil-
son, 8 Gr. 566, followed.—The proper practice after judg-
ment is for the Master to add as parties in his office all per-
sons interested in the equity of redemption not already
parties: Rule 490 (Rules of 1913) ; Portman v, Paul, 10 Gr.
458.—In this case, a reference back to the Master was
directed, in order that he might add all those interested in
the equity of redemption, not already parties, as parties,
although they were numerous.—The Master must make a
formal order adding parties, and they must be advised : Rule
404 (Rules of 1913).—There should be added, as well,. all
those having any lien, charge, or incumbrance upon the
mortgaged premises or any part thereof subsequent to the
plaintiffs’ mortgage.—Rule 77 (Rules of 1913), as to repre-
sentation of classes of defendants, does not apply where the
parties have all separate and distinct interests in land, and
rights to exoneration and contribution which differ accord-
ing to their titles and the dates of acquisition thereof. But
the Master has power to order substituted service under
Rules 16 and 433 (1913). Home Building and Savings Asso-
ciation v. Pringle, 5 O.W.N, 226.—Arp. Div.

8. Sale of Land Subject to—Equitable Obligation of Vendee to
Pay—Conveyance not Executed by Vendee—Agreement
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under Seal—Recital—Specialty Debt—Absence of Coven-
ant—Assignment of Supposed Covenant—Action by As-
signee to Recover Mortgage-money — Necessity for Notice
of Assignment—Rule 85—Pleading—Statement of Claim
Disclosing no Cause of Action—Refusal to Amend—Stat-
ute of Limitations — Summary Dismissal of Action.
Furness v. Todd, 5 0.W.N. 753.—MIDDLETON, J.

9. Sale under Power in First Mortgage—Purchase by Second
Mortgagee—Aection by Purchaser against Mortgagor on
Covenant for Payment—Right of Mortgagor to Redeem—
Admission—Onus—Judgment—DMotion to Vary Minutes—
Costs. Croft v. McKechnie, 5 O.W.N. 606.—Boyp, C.

10. Security for Loan by City Corporation to Manufactur-
ing Company—Agreement — By-law — Credit on Loan for
Men Employed in Manufactory—Construction of Mortgage-
deed—Enforcement—Assignment by Company for Benefit
of Creditors—Proviso for Reverter to Mortgagee—Convey-
ance of Property by Assignee to Another Company—Em-
ployment of Men in Manufactory by that Company—Effect
of, as” Compliance with Mortgage — Bonus— Contract—As-
signment—Redemption—Damages — Implied Obligation to
Repay Lioan—Account—Costs. City of Woodstock v. Wood-
stock Automobile Manufacturing Co., 5 O.W.N. 540.—
MIDDLETON, J.

See Banks and Banking, 2—Collateral Securities—Company,
2, 4—Contract, 5—Insurance, 4—Payment out of Court—
Receiver—Title, to Land, 1—Vendor and Purchaser, 2, 6,
15, 22, 23—Will, 2, 8, 23.

MOTOR VEHICLES.
See Highway, 6, 8—Motor Vehicles Act.

MOTOR VEHICLES ACT.

1. Injury to Bieyelist by Motor Vehicle on Highway—Identity
of Offending Car with that of Defendant—Evidence—Onus
—Finding of Jury—Number of Car—2 Geo. V. ch. 48, sees.
19, 23—Liability of Owner of Car—Negligence—Failure to
Prove Violation of Act—Application of sec. 23—Judge’s
Charge — Misdirection — General Verdict — New Trial—
Costs. Lowry v. Thompson, 5 O.W.N. 240, 29 O.L.R. 478.—
App. Div.
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2. Injury to Person by Motor Vehicle on Highway—Violation
of 2 Geo. V. ch. 48, secs. 6(1), 15—Liability of ‘‘Owner’’
under sec. 19—Purchaser of Vehicle in Possession and
Control — Unpaid Vendor Retaining Legal Title or
Ownership. Wynne v. Dalby, 5 O.W.N. 487, 30 O.L.R. 67.
—AprP. D1v. '

MUNICIPAL CORPORATIONS.

1. Alteration in Grade of Highway—Necessity for By-law—
Agreement between Members of Council and Private Indi-
vidual—Sale of Gravel—Consolidated Municipal Aet, 1903,
sec. 647—Work of Repair—Duty to Keep in Repair—Un-
opened Road Allowance—Injury to Land Abutting on Road
Allowance by Removal of Gravel—Action against Indi-
vidual Doing Work—Injunction—Damages. Taylor v.
Gage, 5 O.W.N. 489, 30 O.L.R. 75.—App. Di1v.

2. Bonus for Promotion of Manufactures—Municipal Act, 1903,
sec. 591 (12) (e)—‘Industry already Established elsewhere
wn the Province’’—Meaning of ‘‘Established’’—Business
Carried on for Ten Months in Rented Premises.]—A by-law
of the town of Orillia provided for the raising by the sale
of debentures of $25,000 to be lent to a shoe company as a
bonus to assist them in establishing a boot and shoe factory
at Orillia. A motion was made to quash the by-law, on the
ground that it violated sec. 591 (12) (e) of the Munieipal
Act, 1903, because it granted a bonus to an ‘‘industry al-
ready established’’ in London. The company asserted that
its business was not ‘‘established’’ in London within the
meaning of the statute, because, although the business was
carried on there, it was carried on in rented premises in a
way that indicated that its location in London was of a
temporary character, pending completion of the contem-
plated arrangement for a bonus from that municipality,
and that, no arrangement having been made, the company
ought to be at liberty to move its business to any municipal-
ity ready to grant the desired bonus:—Held, that ‘‘estab-
lished’’ should be read as ‘‘carried on,’’ not as ‘‘set upon
a seeured and permanent basis.”” The intention was to
prohibit one municipality from offering a bonus to an in-
dustry which was being carried on in another. The by-law
was quashed. Re Black and Town of Orillha, 5 O.W.N. 67.
—MippLETON, J.
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_ Bonus in Aid of Industry Established elsewhere—Municipal

Act, 1913, sec. 396 (¢)—Branch Business to be Established
in Bonusing Municipality—By-law—Order Quashing. Re
Wolfenden and Village of Grimsby, 5 0.W.N. 901.—MippLE-
TON, .

. Bridge Erected over River—Obstruction to Flow of Water in

Spring Freshets—Injury to Property—Statutory Author-
ity—Duty of Corporation—Negligence—Interference with
Private Rights—Evidence—Absence of Expert Advice—
Negligence in '‘Construction—Damages—Nuisance—Injune-
tion. *Guelph Worsted Spinning Co. v. City of Guelph,
Guelph Carpet Mills Co. v. City of Guelph, 5 O.W.N. 761.—
MipDpLETON, J.

. Destruction of Ratepayer’s House by Fire—Accumulation of

Combustible Matter in Highways—Delay of Fire Depart-
ment in Responding to Alarm of Fire—Statutory Powers
and Duties of Corporation—Permissive Powers—ILiability.
Gagnon v. Town of Haileybury, 5 O.W.N. 435.—LaATcH-
FORD, .

. Drainage—Natural Watercourse—Obstruction by Inadequate

Culvert—Injury to Private Property—Negligence—Plac-
ing of Proper Culvert—Mandatory Order — Damages —
Costs. Ruddy v. Town of Milton, 5 0.W.N, 525.—MIppLE-
TON, .

. Drainage—Watercourse—Agreement with Land-owner—Ab-

sence of By-law and Corporate Seal—Executed Transac-
tion—Benefit Received by Corporation—Damages—Manda-
tory Order—Costs. McBain v. Township of Cavan, 5 O.W.
N. 544 —MIDDLETON, J.

. Electric Light and Power Franchise—Erection of Poles in

Lanes of Town—Location of Poles—Consent of Municipal
Council—Necessity for—Unreasonable Withholding — In-
terim Injunction—Refusal to Continue. Town of Walker-
ville v. Walkerville Light and Power Co., 5 O.W.N, 429.—
LATCHFORD, J.

. Expropriation of Land—By-law—Notice of Expropriation—

Repealing By-law — Expropriation of Smaller Portion—
New Notice — Withdrawal of First Notice — Entry upon
Land before Passing of Second By-law—Claim to Payment
for Lands Covered by First By-law—Municipal Aect, 1903,
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sec. 463—Right to Repeal By-law—Absence of Authority
to Enter before Award—Municipal Act, 1913, sec; 47—
Damages by Reason of Passing of By-law. Guest v. City
of Hamilton, 5 0.W.N. 310, 899.—MmpLETON, J.—APP, DIV.

10. Expropriation of Land—Compensation—Award—Value of
Land and Buildings—Stock in Trade—Business Disturb-
ance—Capitalization of Net Annual Revenue with Addition
of Potential Value—Business Profits—Personal Element—
Contingencies— Compensation for Disturbance Based on
Three Years’ Profits—Adequacy—Goodwill. *Re Meyers
and City of Toronto, 5 O.W.N. 733.—Arp, Drv.

11. Ezpropriation of Land—Industrial Farm—Addition to—
Land outside City—By-law—Mumnicipal Act, 1903, sec. 576
(3)—Municipal Act, 1913, sec. 6—“Acquire’’—Purchase
or Expropriation—Special Act, 1 Geo. V. ch. 119, sec. 5—
Bona Fides—Necessity and Desirability of Addition to Farm
—~Statutory Powers—Non-exhaustion by Original Purchase
—Interpretation Act, 7 Edw. VII. ch. 2, sec. 7 (33).]1—By
sec. 576 (3) of the Municipal Aect, 1903, the council of a
city may pass a by-law ‘‘for acquiring any estate in landed
property, within or without the ecity, for an industrial
farm.”” By sec. 6 of the Municipal Act, 1913, the power to
acquire includes the power to acquire by purchase or ex-
propriation; the former provision being limited to purchase.
By a special Act, 1 Geo. V. ch. 119, sec. 5, the Corpora-
tion of the City of Toronto were given power to expropriate
lands within a certain radius outside the city, and to estab-
lish an industrial farm thereon. Subsequently the city cor-
poration acquired lands for the purpose of an industrial
farm, by purchase, sanctioned by resolution of the city coun-
cil, but not by by-law. On the 10th February, 1913, a by
law was passed, reciting the special Act, but not mentioning
the general Act of 1903—the Aect of 1913 had not vet been
passed—and reciting that lands had been acquired and a
farm established, ‘“and that, in the opinion of the couneil,
it had become necessary to acquire additional lands for the
purpose of the farm;’’ then enacting that certain lands
were ‘‘expropriated and taken for the purpose of an addi-
tion to the said farm:’’—Held, upon the evidence, that the
by-law was passed in the bond fide exercise by the muni-
cipality of powers believed to be possessed by it.—The
necessity and desirability of the acquisition were questions




12.

13.
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entirely for the council, and could not, in the absence of
mala fides, be reviewed by the Court.—Held, also, that the
powers conferred by the statute were not exhausted by the
original purchase—Re Inglis and City of Toronto, 8 0.L.
R. 570, explained and distinguished.—By the Interpretation
Act, 7 Edw. VII. ch. 2, sec. 7 (33), if a power is conferred,
it may be exercised from time to time as occasion requires.
Re Boyle and City of Toronto, 5 O.W.N. 97.—MipbLETON, J.

Expropriation of Works and Property of Gas and Electric
Light Company—Municipal Aect, 1903, see. 566, sub-sec. 4
—Street Lighting—Stated Case — Inferences of Fact —
Powers of Corporation. Sarnia Gas and Electric Light Co.
v. Town of Sarnia, 5 O.W.N. 532.—RippELL, J.

Local Option By-law—7Voting on—List of Persons Entitled
to Vote—Revision by County Court Judge—Scope of—
Last Revised Voters’ List—Addition of Names—Municipal
Act, 1913, secs. 265, 266, 267.]—Upon a motion to prohibit a
County Court Judge from entertaining an application to
add certain names to the list of the names of persons en-
titled to vote upon the submission of a propesed loeal option
by-law :—Held, that under the new provisions of the Muni-
cipal Act, 1913, the intention is to give finality to the voters’
lists, and at the same time to allow the necessary amend-
ments to be made up to the last possible moment, so that an
exact list of those entitled to vote may be made before the
voting takes place—The list to be certified is to be based
upon the last revised voters’ list, omitting persons whose
names are entered thereon but are not entitled as appears
by such list to vote on the by-law: sec. 266 (2).—Sections
265, 266, and 267 considered.—The Judge was prohibited
from including the names of any who did not appear by
the last revised voters’ list to be entitled.—When the list
is being prepared for a local option by-law, and tenants and

_nominees of corporations have no right to vote, the pro-

visions of sec. 265 have no application. Re Brampton Local
Option By-law, 5 0.W.N. 644 —MmprLeroN, J. (Chrs.)

14. Local Option By-law—Voting on—Qualifications of Voters—

Serutiny by County Court Judge—Deduection of Votes from
Total and from Majority—Premature Final Passing of By-
law by Council—Absence of Prejudice—Deputy Returning
Officer—Interest—Bias—Ballots Marked for Incapacitated
Voters—Neglect to Require Declarations—Municipal Aet,
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1903, sec. 171—Irregularity Cured by sec. 204—Names Ad-
ded to Voters’ List by County Court Judge—Voters’ List
Act, secs. 21, 24—Irregularities in Procedure—Certificate
of Judge—Finality. Re North Gower Local Option By-law,
5 0.W.N. 249.—App. D1v.

15. Local Option By-law—Action to Restrain Town Couneil from

16.

Submitting to Electors—Interim Injunction—Balance of
Convenience—Speedy Trial—Rule 221—Liquor License Act,
sec. 143a. Hair v. Town of Meaford, 5 O.W.N. 783.—Mip-
DLETON, .

Local Option By-law—Action to Restrain Town ‘Couneil
from Submitting to Electors—Liquor License Aect, sec. 141,
sub-secs. 1, 5, sec. 143a—By-law Submitted in Previous Year
and Defeated—dJudgment Declaring Submission Illegal—
Consent Judgment—Compromise — Inconclusive Judgment
—Ineffectiveness—Validity of Previous Submission — Ab-
sence of Evidence—Necessity for Proof—Rights of Electors
—Refusal of Injunetion—Constitution of Action—Status of
Plaintiff—Costs. *Hair v. Town of Meaford, 5 O.W.N. 868.
—Hobeins, J.A.

17. Pedlars—County By-law Regulating — Peddling without

License on Boundary-line between Counties—Magistrate’s
Conviction—Jurisdiction—Municipal Act, 1913, secs. 433,
436, 439, 446.]—The defendant was convicted by a Justice
of the Peace for the county of Huron, for peddling and
selling goods in the county of Huron, without a license,
contrary to a by-law of that county, passed under the auth-
ority of sec. 583, sub-sec. 14, of the Consolidated Municipal
Act, 1903. The evidence taken before the Justice shewed
that the offence was committed on the boundary-road be-
tween the township of Tuckersmith, in the county of
Huron, and the township of Hibbart, in the county of
Perth :—Held, that the boundary-road was not part of the
county of Huron; and there was nothing in the Muniecipal
Act, as it stood before the passing of the Act of 1913, nor in
that Aet (3 & 4 Geo. V. ch. 43), making a boundary-road
part of county.—Sections 433, 436, 439, and 446, con-
sidered.—And, therefore, the magistrate had no jurisdie-
tion; and the conviction must be quashed. Rez v. Hamilton,
5 0.W.N. 58, 266.—KrLLY, J. (Chrs.).—App. Div.

18. Regulation of Buildings— ‘Garages to be used for Hire or

Gain’’—Garage to be Used by Tenants of Apartment House



19.

20.

21.
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— Municipal Aect, 1903, sec. 541a, sub-see. (¢)—City By-
law. City of Toronto v. Delaplante, 5 O.W.N. 69.—Mip-
DLETON, J.

Sanitary By-law—Collection of Garbage—Delegation of
Authority—Ministerial Matters. Re Knox and City of
Belleville, 5 0.W.N. 237.—FarconsripGe, C.J.K.B.

Waterworks By-law—Powers of Council—Expenditure of
Money—Special Act, 3 & 4 Geo. V. ch. 109—Exceeding
Sum Fixed by Act—DMotion to Quash By-law—Discretion.
Re Clarey and City of Ottawa, 5 O.W.N. 370.—LeN~NoX, J.

Municipal Corporations—W aterworks—By-law—Expendi-
ture of Money—Power of Council—Necessity for Submis-
sion of By-law to Ratepayers—Speecial Act, 3 & 4 Geo. V. ch.
109(0.) — Motion to Quash By-law — Former By-law
Quashed—Res Judicata—Mandate of Provincial Board of
Health—Effect of—Public Health Act—Absence of Plans
and Details of Waterworks Scheme—Statutes—Dominion
Aect—Authorisation of Waterworks in Quebec—Necessity
for Quebec Legislation. Re Clarey and City of Ottawa, 5
0.W.N. 673.—LENNOX, J.

Assessment and Taxes—Building Contract, 3—Criminal
Law, 8—Highway—Injunction — Insurance, 2 — Liquor
License Act, 6—Malicious Prosecution, 2—Mortgage, 10—
Negligence, 6—Parties, 1, 4—Schools—Street Railways, 1
—Water and Watercourses, 2.

MURDER.

See Title to Land.

" NAVIGABLE WATERS.

See Water and Watercourses, 2.

NEGLIGENCE.

- 1. Death by Drowning of Person Attempting to Cross River—

Action under Fatal Accidents Act—Broken Dam—Find-
ings of Jury — ‘‘By not Having Watchmen’’ — Other
Grounds of Negligence Relied on, not Found, and so Nega-
tived— Voluntary Assumption of Risk—Negligence of De-
ceased—Dismissal of Action. *Hudson v. Napanee River
Improvement Co., 5 O.W.N. 467, 553.—FALCONBRIDGE, C.J.
K.B.
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2. Death by Drowning of Seaman Employed on Ship—Aetion
for Damages Arising from—Falling Overboard Caused by
Deceased’s Own Negligence—Legal Duty of Employers as
to Rescue—Evidence — Contract of Hiring — Master and
Servant. *Vanvalkenburg v. Northern Navigation Co., 5
O.W.N. 564.—App. Di1v.

3. Death of Workman on Building—Action by Widow under
Fatal Accidents Act—Negligence of Servant of Contractor
—Defective Plank—Absence of Knowledge of Intention of
Deceased to Use Plank—Absence of Contractual Relations
—Licensee—Findings of Jury—Evidence. Bilton v. Mac-
kenzie, 5 O.W.N, 818.—BriTTON, J.

4. Destruction of Fishing-nets in Waters of Stream by Tug and
Boom of Logs—Side Channel—Lawful Setting of Nets—
Fisheries Act, R.S.C. 1906 ch. 45, sec. 47, sub-sees. 2 and
4—Duty to Use Care where Nets Unlawfully Set—Aects
Amounting to Negligence—Findings of Jury—Absence of
Finding that Negligence Found was Cause of Destruction—
Finding by Appellate Court—dJudicature Act, 1913, see.
27, sub-sec. 2. *Smath v. Northern Construction Co., 5 O.
‘W.N. 789.—App. Div.

5. Excavation in Public Lane—Absence of Guard—DLoss of
Horse Falling into Hole—Findings of Jury—Use of Lane
for Unhitehing Horse—Reasonable Use—Excavation Made
by Independent Contractor—Danger to Persons Using Lane
—Liability of Person for whom Work Done—Contributory
Negligence—Relief over against Contractor—Maintenance
of Barricade—Contract—Time—Oral Evidence — Admis-
sibility—Questions Submitted to Jury. McLean v. Crown
Tailoring Co., 5 O.W.N. 217, 29 O.L.R. 455.—AppP. D1v.

6. Highway—Construction of Sidewalk — Use of ‘‘Mixer’’—
Frightening Horse—Loss of Horse—Liability of Muniei-
pal Corporation—Object Likely to Cause Danger—Know-
ledge of Corporation—Independent ‘Contractor. McIntosh
v. County of Simcoe and Township of Sunnidale, 5 O.W.
N. 793.—App. D1v.

7. Injury to Person Working on Highway—Negligence of
Driver of Vehicle Owned by Defendant—Evidence—Find-
ing of Trial Judge—Appeal. Kettle v. Dempster, 5 O.W.,
N. 149.—App. D1v.
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See Fatal Accidents Act, 2—Highway—Master and Servant—
Motor Vehicles Act—Municipal Corporations, 4, 6—Par-
ticulars, 1, 2—Railway—Release—Solicitor, 3— Street Rail-
ways— Water and Watercourses, 3.

NEW TRIAL.
See Contract, 18—Criminal Law, 3—Libel, 2—Motor Vehicles
Act, 1—Street Railways, 4—Warranty.

NEXT FRIEND.
See Street Railways, 5.

NONFEASANCE.

See Highway, 3.
NONREPAIR OF HIGHWAY.
See Highway, 3, 6-9.

NONSUIT.
SQee Master and Servant, 7, 9—Street Railways, 2.

NOTICE.

See Contract, 20—Land Titles Act, 2—Landlord and Tenant, 1
—Master and Servant, 1—Payment out of Court—Registry
Laws—Street Railways, 1—Vendor and Purchaser—Water
and Watercourses, 1.

NOTICE OF ACTION.
See Highway, 3.

NOTICE OF ADJUDICATION.
See Company, 8.
NOTICE OF ASSIGNMENT.
See Mortgage, 8.
NOTICE OF EXPROPRIATION.
See Municipal Corporations, 9.
; NOTICE OF SALE.
See Mortgage, 4. ‘
NOTICE OF TRIAL.
See Pleading, 4—Trial, 3.

NOVATION.
See Company, 1.

81—5 o0.w.N.
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NUISANCE.

1. Blasting in Quarry—Reckless Use of Explosives—Limited In-
junction—Acts of Servants — Leave to Apply — Costs.
Township of Etobicoke v. Ontario Brick Paving Co., 5 O.
W.N. 356.—MIDpDLETON, .

2, Floatable and Navigable Stream—ILumbering Operations—
Riparian Owner—Injury to Lands—Chain Reserve—High
Water Mark—Access to Water—Saw Logs Driving Aet,
R.S.0. 1897 ch. 143—Unreasonable Obstruction to Stream—
Statutory Rights of Timber Licensees—Status of Plaintiff
—Special Damage—Encroachment on Plaintiff’s Land—
Extent of-—Damages—Injunction — Removal of Logs—
Counterclaim—Damages by Reason of Interim Injunction.
*Ireson v. Holt Timber Co., 5 O.W.N. 577.—App. Di1v.

3. Obstruction of Lane—Injunction—Stay of Operation to En-
able Defendants to Abate Nuisance — Damages — Costs.
Fitzgerald v. Chapman, 5 O.W.N. 888.—KrLLY, J.

4. Vapour and Dust from Smelter—Special Injury to Plaintiff
—Loss of Animal—Damages—Costs—Injury to Public Gen-
erally—Attorney-General — Injunction — Evidence.]—A
public nuisance is distinguished from a private nuisance
only in this, that the latter is an injury to the property of
an individual, while a public nuisance is an injury to the
property of all persons who come within the sphere of its
operation ; though it may be injurious to a greater or lesser
degree as to different people within the area affected.—
Soltaw v. De Held, 2 Sim. N.S. 133, 142, followed.—And
held, in this case, that the operation of the defendants’
smelter for silver ore in the town of Orillia, causing the
emission of smoking vapour or fumes, was liable to affect,
more or less prejudicially, all persons living or owning pro-
perty in the neighbourhood.—It was a case of alleged pub-
lie nuisance, in regard to which the plaintiff took individual
action, on the ground of particular damage; and he must
prove some grievance of his own other and beyond that
suffered by the general community in the vicinity.—Hav-
ing regard to the constitution of the action and to the fail-
ure of the plaintiff to prove any special damage except the
loss of a cow, and having regard to the evidence of the de-
fendants that no appreciable damage could or would re-
sult from the operation of the smelter, as recently equipped



See

See

See

See

See

See

See

See

See

See

See

INDEX. - 1049

and operated, unless by some accident, the plaintiff should
recover damages to the extent of $80 for the cow, with costs
of action on the lower scale and no set-off ; but no injune-
tion should be granted. This without prejudice to further
litigation, should circumstances justify it.—And semble,
that if the operation of the smelter continued as in 1912,
there would be a case for an injunction, if the matter were
brought before the Court by the Attorney-General as for a
public nuisance. Cairns v. Canada Refining and Smelting
Co., 5 0.W.N. 423.—Bovp, C.

Criminal Law, 8—Municipal Corporations, 4—Water and
Watercourses, 2.

OBSTRUCTION.
Highway, 7—Nuisance, 3.

OCCUPATION RENT.
Vendor and Purchaser, 14.

OFFICIAL GUARDIAN.
Devolution of Estates Aet—Insurance, 8.

ONTARIO RAILWAY AND MUNICIPAL BOARD.
Assessment and Taxes, 1, 7, 8.

OPENING ROAD ALLOWANCE.
Highway, 5.
OPTION.
Contract, 5—Lease, 1—Vendor and Purchaser, 8. 10, 13

ORDER IN COUNCIL.

Mines and Minerals, 2.

OWNER.
Motor Vehicles Act.

PARENT AND CHILD.
Contract, 12—Fatal Accidents Act—Infant—Mortgage, 3—
Trusts and Trustees, 3.

PART PERFORMANCE.
Contract, 12.

PARTICULARS.

1. Statement of Claim—Action under Fatal Accidents Act—

Death of Railway Servant—Negligence—Workmen’s Com-
pensation for Injuries Aect, sec. 15—Names of Employees
Guilty of Negligence—Res Ipsa Loquitur—Rules and Re-
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gulations of Railway Company. Pierce v. Grand Trunk
E.W. Co., 5 O.W.N. 962.—MipLETON, J. (Chrs.)

2. Statement of Claim—Action under Fatal Accidents Aet—
Death of Plaintiffs’ Son in Railway Accident—Neglizence
—~Cause of Accident—Res Ipsa Loquitur—Oppressive Or-
der for Particulars—Pleading — Damages. Mulvenna v.
Canadian Pacific R.W. Co., 5 O.W.N. 779.—MippLETON, J.
(Chrs.)

3. Statement of Claim—Alimony— Accusations against Husband ‘
— Discovery — Costs. Love v. Love, 5 O.W.N. 345 —
HoLMESTED, SENIOR REGISTRAR  (Chrs.)

4. Statement of Claim—Contract—Damages—Practice—Infor-
mation Obtainable by Discoverv—True Function of Par-
ticulars—Supplementary to Plead nes. Owen Sound Lum-
ber Co. v. Seaman Kent Co., 5 O.W.N. 55, 93.—HOLMESTED,
SENIOR REGISTRAR—MIpDLETON, J. (Chrs.)

5. Statement of Claim—Damages—Breaches of Contract. (ol-
umbia Graphophone Co. v. Real Estates Corporation Lim-
ited, 5 O.W.N. 53.—HouMESTED, SENIOR REGISTRAR (Chrs.)

6. Statement of Claim—Former Order not Complied with—1In-
ability to Furnish Particulars—True Function of Particu-
lars—Leave to Apply after Discovery. Mexican Northern
Power Co. v. S. Pearson & Son Limited, 5 O.W.N. 552, 648.
—HoLMeSTED, SENIOR REGISTRAR.—MIpDLETON, J. (Chrs.)

7. Statement of Claim—Libel—Immaterial Allegation. M¢Veity
v. Ottawa Citizen Co., 5 O.W.N. 237, 288.—HOLMESTED,
SENTOR REGISTRAR—LATCHFORD, J. (Chrs.)

8. Statement of C(laim—Paragraphs of, Ordered to be Struck
out in Default of Particulars—Breach of Trust—Order Set
aside—Leave to Apply after Discoverv—Examinations—
Costs.  Dixon v. Trusts and Guarantee Co., 5 O.W.N. 645.
—MrmbpLETON, J. (Chrs.)

See Libel, 1—Pleading, 3.

PARTIES.
1. Joinder of City Corporation as Defendant—ILiability for

Acts of Police Constable—Pleading. McAvoy v. Rannie, 5
O.W.N. 688.—MimpLEToN, J. (Chrs.)
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2. Joinder of Defendants—Cause of Action—Connected Trans-
actions—dJoint Liability—Doubt as to which Defendant Re-
sponsible for Death of Plaintiff’s Husband—Alternative
Claim—Rule 67. Till v. Town of Oakville, 5 O.W.N. 443,
601.—LENNOX, J. (Chrs.)—MmbpreroN, J. (Chrs.)

3. Motion by Defendants to Compel the Addition of New Plain-
tiffs —Contract—Principal and Agent—Counterclaim. Win-
nifrith v. Finkelman, 5 0.W.N. 781.—MippLETON, J. (Chrs.)

4. Third Parties—Motion to Set aside Third Party Notice—
Death by Electric Shock—Aection for Damages against
Municipal Corporation Supplying Electric Light—Claim
for Relief over against Telephone Company—Crossing of
Wires—Measure of Damages—Rule 165. Harker v. Town
of Oakville, 5-O.W.N. 441, 601.—Le~NNox, J. (Chrs.)—
MippLETON, J. (Chrs.)

5. Third Parties—Service of Third Party Notice—Extension of
Time for—Irregularity—Rules 165, 176—Proper Subject
of Third Party Notice—Claim for Contribution. Dominion

Bank v. Armstrong, 5 O.W.N. 105.—HoLMESTED, SENIOR
ReaistraArR  (Chrs.)

See Banks and Banking, 3—Contract, 3—Crown, 2—Highway,
10, 11—Libel, 1—Mortgage, 1, 5, 7—Municipal Corpora-
tions, 16—Nuisance 4—Vendor and Purchaser, 9, 20.

PARTNERSHIP.

1. Action to Establish Agreement and for Share of Profits—
Mining Claim—Sale of—Evidence—Finding of Faet of
Trial Judge—Counterclaim—Promissory Notes—Collateral
Agreement as to Time of Payment. Labine v. Labine, 5 0.
W.N. 609.—LatcuFORD, J.

2. Operation of Theatres—Pooling Agreement—(Construetion—
Death of Partner—Continuance of Partnership—Right of
Personal Representative—Declaratory Judgment—Account
—Reference—Motion for Judgment where Defence Struck
out—Rule 354—Practice. *Whitney v. Small, 5 O.W.N.
160.—BRrITTON, .

See Discovery, 1—Execution—Master and Servant, 18—Ven-
dor and Purchaser, 23. ‘
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PARTY WALL.

Failure to Establish—Evidence—Easement—Injunction—Dam-
ages. Home Banlk of Canada v. Might Directories Limited,
5 O.W.N. 690.—FarLconBriDGE, C.J.K.B.

PASSENGER.
See Railway, 12—Street Railways, 3.

PASSING-OFF.
See Trade Name.

PATENT FOR INVENTION.

Assignment — Validity — BExecution Aet, 9 Edw. VIL ch. 47,
see. 16 (0.)—Intra Vires—Property and Civil Rights. Felt
Gas Compressing Co. v. Felt, 5 0.W.N. 821 —FALCONBRIDGE,
C.J.K.B.

See Company, 9—Fraud and Misrepresentation, 5.
PATENT FOR LAND.

See Crown, 2.
PAYMENT.

See Banks and Banking, 2—Contract, 9, 16, 27—Mortgége, 6.
PAYMENT INTO COURT.
See Charge on Land, 1—Contract, 25--Highway, 3—Insurance,
7, 8—Principal and Agent, 5.
PAYMENT OUT OF COURT.

Money Paid in by Mortgagee—Surplus Proceeds of Mortgage
Sale—Notice—Personal Service — Service by Publication.
Re Weber and Morris, 5 0.W.N. 166.—BriT10N, J. (Chrs.)

PEDIGREE.
See Contract, 17.

PEDLARS.
See Municipal Corporations, 17.

PENALTY.
See Contract, 13—Liquor License Act, 4.

PENSION.

See Banks and Banking, 3—Fatal Accidents Act, 1.
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PLANS.
See Contempt of Court, 2—Contract, 1 —Deed—Highway, 2.

PLEADING.

1. Reply—Setting up Facts Alleged in Statement of Claim and
Struck out as Irrelevant at that Stage—Relevancy in Reply
to Allegations of Defence—Substance of Reply well Pleaded
—Superfluous Language. Swnider v. Smider, 5 O.W.N. 956.
—BriTT0N, J. (Chrs.)

o

. Reply to Counterclaim—Striking out as Embarrassing—Leave
to Amend. Mitchener v. Sinclair, 5 O.W.N. 347 —HoLME-
sTED, SENIOR REGISTRAR (Chrs.)

3. Statement of Claim—Order Striking out Portions and for
Particulars of Other Portions—Appeal. Scully v. Nelson, 5
0.W.N. 164.—BgriTT0N, J. (Chrs.)

4. Statement of Claim—Specially Endorsed Writ of Summons
—Appearance and Affidavit of Defence—Absence of Elee-
tion by Plaintiff to Treat Endorsement and Affidavit as
Record—Statement of Defence not Delivered within Ten
Days—Service of Joinder and Notice of Trial—Setting
aside—Validating Subsequent Delivery of Defence — Ae-
count—Reference—Costs—Rules 56, 112, 121. Smith v.
Walker, 5 O.W.N. 410.—KeuLy, J. (Chrs.)

5. Statement of Claim—Specially Endorsed Writ of Summons—
Ixtension of Claim—Anticipating Defence—Action on Pro-
missory Notes—Legacy—Set-off of Cross-claims on Notes—
(Claim for Payment of Legacy—Executors—Forum—Rules
32, 33, 56, 57, 109, 11, 127, 141, 143, 151 (1913)—Diffuse
and Irrelevant Allegations—Paragraph Setting forth Evid-
ence. Snider v. Snider, 5 O.W.N. 325, 528, 30 O.L.R. 105.—
HoLmesTED, SENIOR REGISTRAR.—BoOYD, C. (Chrs.)

6. Statement of Defence—Action Begun by Specially Endorsed

Writ—Appearance Entered and Affidavit Filed—Absence
of Election by Plaintiff to Proceed to Trial—Delivery of
Defence after Lapse of Ten Days from Appearance—Motion
to Set aside for Irregularity—Refusal of—Costs—Rules 56,
112, 121. Munn v. Young, 5 O.W.N. 426.—HoLMESTED,
SENIOR REGISTRAR. (Chrs.)
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7. Statement of Defence—Amendment—Judgment. Steinberg
v. Abramovitz, 5 0.W.N. 107. — Favuconsringe, C.J.K.B.
(Chrs.)

8. Statement of Defence—Libel-—Newspaper—Comment—dJusti-
fieation—Public Interest—Immaterial and Irrelevant Plead-
ing—=Striking out. McVeity v. Ottawa Citizen Co., 5 O.W.N.
469.—HoLMmesTED, SENIOR REGISTRAR  (Chrs.)

9. Statement of Defence—Motion for Leave to Amend by Alleg-
ing Fraud in Bringing of Action—Contract — Discovery—
Leave Refused. Delap v. Canadian Pacific R.W. Co., 5 O.
‘W.N. 850,—MipLETON, J. (Chrs.)

10 Statement of Defence—Motion to Strike out Portions—Em-
barrassment—Title to Land—Land Titles Act—Res Judi-
cata. Toronto Developments Limited v. Kennedy, 5 O.W.N.
922.—BgriTTON, J. (Chrs.)

See Crown, 2—Libel, 1, 2—Mortgage, 8—Particulars—Parties,
1—Principal and Agent, 4, 5—Railway, 11—Vendor and
Purchaser, 10—Writ of Summons, 7.

PLEDGE.
Sce Trusts and Trustees, 5.

POISON.

See Criminal Law, 9.

POLICE CONSTABLE.
Sce Parties, 1.

POLICE MAGISTRATE.
_Sec Criminal Law, 3—Liquor License Act, 5—Solicitor, 2.
POND.
Sce Water and Watercourses, 3.

POSSESSION.
See Limitation of Actions.

POST OFFICE.
Sce Broker, 2.

POWER OF APPOINTMENT.
See Will, 24.
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POWER OF ATTORNEY.

See Charge on Land, 2—Title to Land, 2—Vendor and Pur-
chaser, 8.

POWER OF SALE.

See Morteage, 4, 9—Vendor and Purchaser, 22.

PRACTICE.

Dismissal of Action—Default of Plaintiff—Security for Costs—
Order Dismissing Action—Appeal—Relief from Order as
Indulgence—Terms. Bianco v. McMillan, 5 O.W.N. 196.—
LexnNox, J. (Chrs.)

See Administration Order—Appeal—Contempt of Court—Costs
—Discovery—Division Courts — Evidence — Infant, 1—
Judgment—Land Titles Act, 1—Libel, 2—Liquor License
Act, 1—Lunatic—Mortgage, 6, 7, 8—Particulars—Parties—
Partnership, 2—Payment out of Court—Pleading — Re-
ceiver—Settlement of Action—Stay of Proceedings—Street
Railways, 5—Trial—Vendor and Purchaser, 9. 20—Venue
—Writ of Summons.

PREFERENCES.

See Assienments and Preferences.

PRELIMINARY INQUIRY.
See Criminal Law, 8.
PRESCRIPTION.

See Water and Watercourses, 1.

PRESENTMENT.
See Cheques.

 PRESSURE.

See Assignments and Preferences, 3.

PRESUMPTTION.

See Criminal Law, 5—Insurance, 10—Title to Land, 2—Water
and Watercourses, 4.
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PRINCIPAL AND AGENT.

1. Agency for Insurance Company—Substitution of Individual
for Company as Agent—Liability of Individual to Acecount
for Moneys Received sinece Substitution—Assumption of
Liability for Preceding Period—Statute of Frauds—Find-
ing of Fact of Trial Judge—Appeal. Lloyds Plate Glass
Insurance Co. v. Eastmure, 5 O.W.N, 498 —App. Drv.

2. Agent’s Commission on Sale of Land—Commission-agree-
ment—Commission to be Paid out of Purchase-money—Sum
in Cash to be Paid to Agent as Deposit—Purchaser Making
Cash Deposit but Failing to Complete Purchase, through
no Fault of Vendor—Forfeiture of Deposit — Claim of
Agent to Retain, for Commission. Fletcher v. Campbell, 5
O0.W.N. 261, 29 O.L.R. 501.—App. D1v.

3. Agent’s Commission on*Sale of Mining' Claim—Commission-
agreement—DLost Document—Dispute as to Rate of Com-
mission—Finding of Fact of Trial Judge. Connell v. Buck-
nall, 5 O.W.N. 610.—LATCHFORD, .J.

4. Agent’s Commission on Sale of Right to Use Secret Manufaec-
turing Process—Commission-agreement Based on Sale to
Named Person ‘‘or his Associates’” — Negotiations with
Named Person Broken off—Subsequent Sale by Prineipal
to Associate—Evidence of Contemporaneous Oral Agree-
ment Inconsistent with Signed Document—Inadmissibility
—Independent Parol Agreement — Reformation of Doeu-
ment—Pleading—Amendment—Quantum Meruit—Amount
Fixed by Original Agreement — Sale Brought about by
Original Introduction — Construction of Agreements—
Commission on Sums Paid — Declaratory Judgment
as to Sums to be Paid Set aside—Right to Bring New Ae-
tions—Appeal—Costs. *Stewart v. Henderson, 5 O.W.N.
737.—APp. D1v.

5. Agent’s Commission on Sale of Shares—Agreement—Limita-
tion to Shares Sold to one Person—Evidence—Pleading—
Payment into Court—Costs. Blackie v. Seneca Superior
Silver Mines Limited, 5 O.W.N. 252.—Avrp. Div.

6. Purchase of Farm—Fraud of Agent—Principal Entitled to
Benefit of Purchase at Price at which Agent Purchased—
Account—Repayment of Sums Obtained by Agent—Judg-
ment—Terms of Carrying out Purchase. Bell v. Coleridge,
5 O.W.N. 655.—LATCHFORD, .J.
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See Broker—Contract, 7, 14—Fraud and Misrepresentation, 1, 6
—Husband and Wife, 4—Liquor License Act, 3—Parties, 3
—Railway, 3—Sale of Goods, 1—Vendor and Purchaser, 8.

PRINCIPAL AND SURETY.
See Contract, 24—Mortgage, 3.
PRIVATE PROSECUTOR.

See Criminal Law, 6.

PRIVATE WAY.
See Way. ¢
PRIVILEGE.

See Contract, 5, 8—Discovery, 2, 4, 5.

PRIVY COUNCIL.
See Infant, 1.

PROBATION.
See Lunatie, 1.

PRODUCTION OF DOCUMENTS.
See Discovery.

PROFITS.

See Company, 5—{Contract, T—Executors and Administrators, 4
—Master and Servant, 18—Municipal Corporations, 10—
Partnership, 1.

PROHIBITION.
See Company, 7—Division Courts.
PROMISSORY NOTES.

See Chose in Action—Collateral Securities—Contract, 18 —Part-
nership, 1—Pleading, 5.

PROSECUTOR.
See Criminal Law, 6.

PROTEST.
See Cheques.

PROVINCIAL BOARD OF HEALTH.

See Municipal Corporations, 21.



1058 THE ONTARIO WEEKLY NOTES.

PUBLIC AUTHORITIES PROTECTION ACT.
See Highway, 3.

PUBLIC HEALTH ACT.

See Municipal Corporations, 21.

PUBLIC HIGHWAYS IMPROVEMENT ACT.
See Highway, 7. :

PUBLIC SCHOOLS.
See Schools.

PUBLIC UTILITIES ACT.
See Highway, 3.

QUANTUM MERUIT.
See Building Contract, 3—Company, 3—Principal and Agent, 4.

QUEBEC LAW.
See Husband and Wife, 3—Master and Servant, 15.

RAILWAY.

1. Animal Killed on Track—Finding of Fact of Trial Judge—
Reversal by Appellate Court—Absence of Fences—Duty of
Railway Company—‘‘At Large’’—Negligence of Owner—
““Wilful Act’”’—Railway Act, R.S.C. 1906 ch. 37, seec. 294,
sub-sec. 4 (9 & 10 Edw. VII. ch. 50, sec. 8). Palo v. Can-
adian Northern R.W. Co., 5 O.W.N. 176, 29 O.L.R. 413 —
App. Div.

2. Carriage of Goods—Breach of Contract—Condition of Goods
on Delivery—Damages—Value of Goods. Lemon v. Grand
Trunk R.W. Co., 5 O.W.N. 813.—FavLconsribge, C.J.K.B.

3. Carriage of Goods—Sale of, to Pay Charges—Negligence of
Auctioneers Employed by Carriers—Conversion of Goods—
Third Parties—Remedy over—Bill of Lading—Exceptions
—Railway Act of Canada, secs. 345, 346—‘Owner’s Risk’’

- —Involuntary Bailees—Independent Agent or Contractor—
Consent of Owner to Sale. Swale v. Canadian Pacific R.W.
Co., 5 O.W.N. 402, 29 O.L.R. 634.—Arp. D1v.
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4. Expropriation of Half Interest in Land — Compensation —
Award—Value of Land—Evidence—Expert Witnesses —
Sales of Neighbouring Parcels—Admissibility — Weight —
Market Value — Information as to Sales—Hearsay Testi-
mony—Compulsory Purchase—Addition of Ten per cent.
to True Value — Interest—Appeal—Costs. Re National
Trust Co. and Canadian Pacific R.'W. Co., 5 O.W.N. 221, 29
O.L.R. 462.—AppP. D1v.

5. Expropriation of Land—Application for Warrant for Im-
mediate Possession—Defective Material—Amendment—Dis-
missal of Application—Costs. Re Strong and Campbellford
Lake Ontario and Western R.W. Co., Re Strong and
Ontario and Quebec R.W. Co., 5 O.W.N. 25.—HobpaGINs, J.A.
(Chrs.) :

6. Expropriation of Land—Compensation and Damages—Arbi-
tration and Award—Evidence of Value—Injurious Affec-
tion—Interference with Aeccess—Highway—Possibility of
Closing—Injury by Railway Previously Constructed—New
Situation Created by Second Railway—Determination of
Extent of Area Affected—Percentage of Depreciation—In-
jury from Smoke, Noise, and Vibration—Title to Land—
Res Judicata. Re Billings and Canadian Northern R.W.
Co., 5 0.W.N. 396, 29 O.L.R. 608.—App. Div.

7. Expropriation of Land—Compensation and Damages—Ascer-
tainment by ‘‘Valuers’’—Agreement between Landowner
and Company—Motion to.Set aside ‘‘ Award’’ of Valuers—
Valuation, not Arbitration—Jurisdietion of Court—Mis-
conduet of Valuers—Interview with Owner in Absence of
Representative of Company—Validity of Decision not
Affected—Evidence not before Valuers—Failure of Com-
pany to Adduce—Examination of Valuer—Diseretion. *Re
Laidlaw and Campbellford Lake Ontario and Western R.W.
Co., 5 0.W.N. 53¢ —Bovp, C.

8. Expropriation of Land—Railway Aect, R.S.C. 1906 ch. 37—
Compensation—Damages—Injurious Affection of Land not
Taken—Award—Appeal from—Duty of Appellate Court—
Basis of Award—Annual Loss by Inconvenience—Capital-
ization—General Evidence as to Depreeciation in Value—
Opinions of Witnesses—Unanimity—Doubt as to Independ-

ence of Testimony—Interest—Provision for, in Award—

N

Jurisdiection of Arbitrators—Costs—Irrelevant Evidence-



1060 THE ONTARIO WEEKLY NOTES.

Direction for Payment to Claimants—Apprehended Claims
—Secs. 187, 210, 213, 214 of Act. Re Ketcheson and Can-
adian Northern Ontario R.W. Co., 5 O.W.N. 36, 29 O.L.R.
339.—Arp. Div.

9. Injury to and Death of Servant—Brakesman—Aection under
Fatal Accidents Act—Cause of Death—Fault of Deceased—
Negligence—Findings of Jury. Cook v. Grand Trunk R.W.
Co., 5 O.W.N. 347.—MIDDLETON, J.

10. Injury to and Death of Servant—Person Employed in Re-
moving Ice from Tracks—Spur Line in Yard of Industrial
Company—Negligence il Moving Cars on Tracks—Liability
of Railway Company—Non-liability of Industrial Company
—Finding of Fact of Trial Judge—Damages—Assessment of.
Mercantile Trust Co. v. Steel Co. of Canada, 5 O.W.N. 307.
—MIDDLETON, .

11. Injury to Pickman in Yard by Shunting Cars—Negligence—
Evidence—Defective System—Pleading—Findings of Jury
—Fault of Foreman—Fellow-servant—Aection not Brought
within Time Limited by Workmen’s Compensation for In-
juries Act—Liability at Common Law. Kreuszynicki v.
Canadian Pacific E.W. Co., 5 0.W.N. 312.—MippLETON, J.

12. Passenger—Expulsion from Train — Findings of Jury—
Failure to Produce ‘‘Hat Check’’ Given by Conductor when
Ticket Taken up—By-law of Company—Railway Aet,
R.S.C. 1906 ch. 37, sec. 217. Haines v. Grand Trunk R.W.
Co., 5 O.W.N. 298, 29 O.L.R. 558 —Arp. D1v.

See Appeal, 6—Contract, 23, 24—Damages, 3—Discovery, 3—
Highway, 5—Master and Servant, 16—Particulars, 1, 2—
Receiver—Statutes (Construction of )—Street Railways—
Way.

RATIFICATION.

See Company, 1, 6—Executors and Administrators, 4.

RECEIVER.

Railway-—Appointment at Instance of Second Mortgagee—Posi-
tion of Receiver—Mortgagee’s Bailiff—Rights of First Mort-
gagee—Application for Leave to Appeal from Order Ap-
pointing Receiver—Leave to Take Proceedings to Displace
Receiver—Retention of Motion—Appeal. Trusts and Guar-
antee Co. v. Grand Valley R.W. Co., 5 0.W.N. 848.—MIppLE-
ToN, J. (Chrs.)
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RECEIVING STOLEN GOODS.

See Criminal Law, 10.

RECTIFICATION OF REGISTER.
See Land Titles Act.

REDEMPTION.

See Banks and Banking, 2—Contract, 5—Mortgage, 9, 10.

REFORMATION OF AGREEMENT.

See Principal and Agent, 4.

REFORMATION OF LEASE.
See Lease, 2.

REGISTRY LAWS.

Agreement for Sale of Timber Standing on Land—Registrable
Instrument—Prior Registration of Subsequent Conveyance
of Land—Notice to Grantee after Conveyance and Payment
of Purchase-money, but before Registration—Priority—Reg-
istry Aect, 1910, sees. 70, 71. *Peebles v. Hyslop, 5 O.W.N.
826.—Avrp. Div.

See Deed—Highway, 2—Land Titles Act—Mortgage, 2, 6—
Vendor and Purchaser, 9—Water and Watercourses, 1.
RELEASE.

Action for Negligence Causing Personal Injuries—Defence of
Release under Seal—Payment of Small Sum and Execution
of Document Releasing Defendants—Issue as to Validity—
Fraud—Undue Influence—Evidence—Finding of Faet of
Trial Judge. Arkles v. Grand Trunk R.W. Co., 5 O.W.N,
462.—FavLconBriDGE, C.J.K.B.

See Husband and Wife, 5—Lunatiec.

RELIEF AGAINST FORFEITURE.
See Landlord and Tenant, 1.

RELIEF OVER.
See Negligence, 5. :
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REPLY.
See Pleading, 1, 2.
RES IPSA LOQUITUR.
See Particulars, 1, 2.

RES JUDICATA.

See Contract, 21—Division Courts, 2-——Husband and Wife, 4—
Land Titles Act, 1—Master and Servant, 2—Municipal Cor-
porations, 21—Pleading, 10—Railway, 6.

RESCISSION.

See Banks and Banking, 4 — Contract, 11, 18 — Damages, 1
—Fraud and Misrepresentation, 5, 12— Vendor and Pur-
chaser.

RESCUE.
See Negligence, 2.
RESERVED BID.
See Judicial Sale.
RESTITUTION.
See Fraud and Misrepresentation, 12.

RESTORATION.
See Damages, 2.

RESTRAINT OF TRADE.
See Covenant.
RESTRAINT ON ALIENATION.
See Vendor and Purchaser, 20—Will, 22,

RETAINER.
See Solicitor, 1.

RETRACTATION.
See Libel, 2.

REVENUE.

Supplementary Revenue Act, 1907, 7 Edw. VIIL. ch. 9, sec. 20a
— Amending Act, 1 Geo. V. ch. 17, sec. 3 — Payment of
Provineial Taxes—Owners of Mining Locations—Summons
to Delinquent Co-owners—Form of—Several Parcels—In-
terest of Persons in Mining Locations. Re Mining Locations
D. 199 et al., 5 O.W.N. 756.—MippLETON, J. (Chrs.)
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REVERSION.
See Crown, 1.
REVOCATION.
See Settlement—Title to Land, 2—Will, 24.

RIPARIAN RIGHTS.

See Nuisance, 2—Water and Watercourses, 2, 4.

RIVER.
See Water and Watercourses.

ROAD.
See Highway.

ROAD ALLOWANCE.

See Municipal Corporations, -1.

ROAD COMPANY.
See Highway, 1.

RULES.
(Consolidated Rules, 1897.)
See Cosrs, 5.
430 (3), (4).—See LaND TrTLES Act, 1.
(Consolidated Rules, 1913.)
16.—See MORTGAGE, 7.
25 (1) (e).—See WRIT OF SUMMONS, 3, 5.
25 (1) (e), (f), (g).—See WRIT oF SUMMONS, 4
25 (1) (e), (h).—See WRIT OF SUMMONS, 2.
26.—See WRIT OF SUMMONS, 1.
29.—See WRIT oF SUMMONS, 1.
32.—See PLEADING, 5.

33.—See PLeADING, 5—WRIT OF SuMMONS, 6.

37.—See WriT oF SUMMONS, 6,
82—5 0.W.N.
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56.—See JUDGMENT, 2—PLEADING, 4, 5, 6—WRIT OF SuMMONS,
b, 7.

57.—See JUDGMENT, 1, 2—PLEADING, 5.

66.—See LiBEL, 1.

67.—See APPEAL, 5—PARTIES, 2.

74.—See MORTGAGE, 5.

5.—See MORTGAGE, 8.

109.—See PLEADING, 5.

111.—See PLEADING, 5—WRIT OF SUMMONS, 7.
112.—See PLEADING, 4, 6—WRIT OF SUMMONS, 7.
121.—-—Seé PLEADING, 4, 6.

127.—See PLEADING, H—WRIT OF SUMMONS, 7.
134.—See VENDOR AND PURCHASER, 9.

141.—See PLEADING, .

143.—See PLEADING, 5.

151.—See PLEADING, 5.

165.—See APPEAL, H—PARTIES, 4, 5.
176.—See PARTIES, 5.

919.—See WRIT OF SUMMONS, 4. .
221 —See MuUNIcIPAL CORPORATIONS, 15,
248 —See TRIAL, 3.
327.—See DIScOVERY, 3.
354.—See PARTNERSHIP, 2.
373 (g).—See Cosrts, 4.
404.—See MORTGAGE, 7.
468.—See MORTGAGE, 7.
469.—See MORTGAGE, 7.
485.—See MORTGAGE, 6.

490.—See MORTGAGE, 7.

IR ——————
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507.—See APPEAL, 2.
521.—See WRIT oF SuMMONS, 1.
602.—See VENDOR AND PURCHASER, 20.

649.—See Costs, 2.

SALARY.
See Schools, 2.

SALE OF ANIMAL.
See Contraect, 17.

SALE OF BONDS.

See Fraud and Misrepresentation, 4.

SALE OF ENGINE.
See Contract, 18.

SALE OF GOODS.

1. Action for Price of Engine Sold—Defects—Oral Representa-
tion of Agent of Vendor—Provisions of Written Agree-
ment—Notice of Defects—Imputed Knowledge of Contents
of Written Agreement. George White & Sons Co. Limited
v. Hobbs, 5 O.W.N. 659.—Farconsringe, C.J. K.B.

2. Contract—>Machinery—Implied Warranty—Defective Work-
manship—Use of Improper Material—Fitness for Purpose
of Purchaser—Specifications—Power Capacity—Five-year
Guarantee—Refusal to Accept—Title to Remain in Vendor
until Payment in Full—Findings of Fact of Trial Judge—
Acceptance on Appeal—Rights of Purchaser — Conditions
Precedent to Payment—Provisions of Contract—Exclusion
of Unspecified Terms and Conditions—Non-exclusion of Im-
plied Conditions—Provision for Return of Defective Parts
of Machinery—Inapplicability in Absence of Acceptance—
Return of Portion of Purchase-money Paid — Damages.
*Alabastine Co. of Paris Limited v. Canada Producer and
Gas Engine Co. Limited, 5 O.W.N. 723 —App. Div.

3. Machine—Implied Warranty—Representation—Fitness for
Purpose—Reliance on Judgment or Skill of Manufacturer
or Dealer—Evidence. *Hopkins v. Jannison, 5 O.W.N. 743
~—MIDDLETON, J.
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4. Wheat in Elevator—Purchase-price not Paid—Destruction by
Fire in Elevator—Property not Passing—Insurance—Ven-
dor’s Loss. Richardson v. Georgian Bay Milling and Power
Co., 5 O.W.N. 539.—MIDDLETON, J.

See Contract, 7, 15, 19, 22—Motor Vehicles Act, 2—Warranty—
Writ of Summons, 3.

SALE OF GRAVEL.
See Municipal Corporations, 1.

SALE OF HAY.
See Contract, 1, 6.

SALE OF LAND.

See Damages, 1-—Devolution of Estates Act—Executors and Ad-
ministrators, 4—Fraud and Misrepresentation—Mortgage,
7, 8—Principal and Agent, 2, 6—Vendor and Purchaser —
‘Will, 20.

SALE OF LUMBER.
See Contract, 9, 10.
SALE OF MANUFACTURING PROCESS.
See Principal and Agent, 4.

SALE OF MINING CLAIM.
See Principal and Agent, 3.

SALE OF MINING PROPERTIES.
See Judicial Sale.
SALE OF POISON.
See Criminal Law, 9.

SALE OF SHARES.
See Principal and Agent, 5.

SALE OF TIMBER.
See Contract, 20—Registry Laws.
SALE OF TIMBER LIMITS.
See Contract, 21.

SANITARY BY-LAW.
See Municipal Corporations, 19.
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. SAW LOGS DRIVING ACT.
See Nuisance, 2.

SCALE OF COSTS.
See Contract, 16—Costs, 1, 2—Damages, 3.

SCHOOLS.

1. High Schools—High School Board—Sums Required for Main-
tenance—Requisition upon Municipal Counecil—Deficit from
Previous School-year—High Schools Act, 9 Edw. VII. ¢h.
9, sec. 24—Bona Fides—Unforeseen Expenditure—Duty of
Council—Mandamus. *Re Athens High School Board and
Township of Rear of Yonge and Escott, 5 O.W.N. 100, 29
O.L.R. 360.—MippLETON, J. (Chrs.)

2 Public Schools—County Inspector—Salary—Action for Ar-
rears—By-law of County Council—Public Schools Act —
““Scehool’—** Department’’—Rate of Payment according to
Number of Schools—Limitation of Actions—Specialty— Ae-
tion upon Statute—Period of Limitation—Acceptance of
Salary Paid-—Estoppel. *Carlyle v. County of Oxford, 5
0.W.N. 728.—Arpp. D1v. .

3. Separate Schools—By-law of Town Providing for Levying
Tax Rate—Requisition of Separate School Board for Fixed
Sum—By-law Providing for Larger Sum to Cover Uncol-
lectible Rates—Powers of Council—Separate Schools Aect,
3 & 4 Geo. V. ch. 71, secs. 67, T0—Public Schools Act, 9
Edw. VII. ch. 89, secs. 47 72(n)—Imposition and Collee-
tion of Rates—Quashing Part of By-law—Costs. *Re Ther-
riault and Town of Cochrane, 5 O.W.N. 26, 704.—LENNOX,
J.—App. Div.

See Assessment and Taxes, 1-4.
SCRUTINY.
See Municipal Corporations, 14.
SEAL.
See Mortgage, 8—Municipal Corporations, 7—Release.

SECURITIES.
See Executors and Administrators, 3.

SECURITY FOR COSTS.
See Costs, 3, 4—Practice.
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SENTENCE.
See Criminal Law, 4.
SEPARATE SCHOOLS.
See Schools, 3.
SEPARATION.
See Husband and Wife, 4, 5.

SERVICE OF NOTICE.

See Payment out of Court.
SERVICE OF NOTICE OF MOTION.
See Liquor License Aect, 1.

SERVICE OF THIRD PARTY NOTICE.
See Parties, 5.

SERVICE OUT OF THE JURISDICTION.
See WI_‘it of Summons.

SET-OFF.
See Broker, 2—Contract, 9, 13—Costs, 2—Damages, 3—Fraud
and Misrepresentation, 12—Pleading, 5—Vendor and Pur-
chaser, 14.

SETTLED ESTATES ACT.
See Will, 13.

SETTLEMENT.

Trust Deed—Action to Set aside—Undue Influence of Bene-
ficiary—Mala Fides—Confidential Relationship—Lack pf
Independent Advice and Assistance—Absence of Power of
Revocation—Voluntary Settlement—>Mental Incapacity of
Settlor—Remuneration of Trustees—Costs of Action. H ous-
ton v. London and Western Trust Co., 5 O.W.N. 336.—IEN-
NOX, J.

See Trusts and Trustees, 4—Will, 15, 16.

SETTLEMENT OF ACTION.

Judgment Signed for Default of Defence—Solicitors—Corres-
pondence—Order Setting aside Judgment—Motion to Set
aside Statement of Claim — Enforcement of Settlement -
Proceeding in Original Action—Practice. Cairncross v.
McLean, 5 O.W.N. 352. — HoLyESTED, SENIOR REGISTRAR
(Chrs.)

See Banks and B :nking, 4—Contraect, 4.
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SHARES.
See Banks and Banking, 4—Broker—Company—Contract, 4—
Executors and Administrators, 1, 3—Fraud and Misrepre-
sentation, 3—Principal and Agent, 5.

SHIP.
See Negligence, 2.
SLANDER.
See Costs, 4.
SOLICITOR.

1. Action for Bill of Costs—Husband and Wife—Aection Brought
in Name of Wife—ILiability of Husband—Absence of Writ-
ten Retainer — Credit Given to Wife — Finding of Faet.
Beck v. Lang, 5 O.W.N. 900.-—MIpbLETON, .J.

2. Police Magistrate Practising as Solicitor—Action for Indue-
ing Wrongful Eviction—Absence of Malice—Findings of
Jury—Official Assistance in Evietion—Failure of PPlainti’¥
to Establish Case—Misconduct—Costs. Fritz v. Jelfs, 5 O.
W.N. 416.—MIDDLETON, J.

3. Retention of Moneys of Client in Settlement of Costs and
Disbursements—Agreement with Client—Bill of Costs not
Delivered—DMotion for Account and Delivery of Bill Made
after Lapse of Fifteen Years—Claim against Solicitors for
Negligence—Statute of Limilations—Dismissal of Previous
Application. Re Solicitors, 5 O.W.N. 671.—MippLETON, J.
(Chrs.) i

See Costs, 1-—Discovery, 2, 4—Settlement of Aetion—Vendor
and Purchaser, 11—Will, 26.

SPECTAL ENDORSEMENT.

Ll

See Pleading, 4, 5, 6—Writ of Summons, 6, 7.

SPECIALTY.
See Schools, 2.
SPECIFIC PERFORMANCE.

See Contract, 4, 12—Crown, 2—Fraud and Misrepresentation,

11-—Vendor and Purchaser.

STATED CASE.

See Criminal Law, 3, 6—Fraternal Society—Municipal Corpor-

ations, 12.

)
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STATEMENT OF CLAIM.
See Pleading, 3, 4, 5.

STATEMENT OF DEFENCE.
See Pleading, 4, 6-10.

STATUTE OF FRAUDS.
See Contract, 6, 12—Principal and Agent, 1—Vendor and Pur-
chaser, 10.

STATUTE OF LIMITATIONS.
See Charge on Liand, 2—Company, 2—Executors and Admin-
istrators, 1—Husband and Wife, 4—Limitation of Actions
—Mortgage, 8—Schools, 2—Statutes (Construction of).

STATUTES (CONSTRUCTION OF.)

Interpretation — Railway — ‘‘ Actions for Indemnity’’ — Time-
limit—Special Act Incorporating Street Railway Company,
36 Viet. ch. 99(0.)—Incorporation of Provisions of Gen-
eral Railway Act, C.S.C. ch. 66—Six Months’ Limitation
by sec. 83—Liffect of Incorporation—Repeal of General
Act—Effect of—One Year’s Limitation by 6 Edw. VII. ch.
30, see. 223—Repeal of R.S.0. 1897 ch. 207, sec. 42(1)—
Interpretation Aect, 60 Viet. ch. 2, sec. 6—‘Special Act.”
*Kilgour v. London Street R'W. Co., 5 O.W.N. 942 — App.
Div. -

See Alien Labour—Assessment and Taxes—Assignments and
Preferences—Company, 6—Costs, 4, 5—Criminal Law —
Crown—Highway, 1, 2, 3, 11—Insurance, 7—Land Titles
Aect—Limitation of Actions, 2—Liquor License Act—Master
and Servant, 15—Mechanics’ Liens—Mines and Minerals—
Munieipal Corporations, 11, 20, 21-—Revenue—Schools —
Trusts and Trustees, 4.

STATUTES (REFERRED TO.)

12 Viet. eh. 81, sec. 31(C.) (Munieipal Corporations Act)—See
Hicaway, 5.

12 Viet. eh. 108 (C.) (Grey Nuns Incorporation Act) — See
ASSESSMENT AND TAXES, 5.

18 Viet. ch. 156 (C.) (Confirming Survey of Township of Nia-
gara)—See Hicaway, 5.

C.S.C. 1856 ch. 66, sec. 83 (Railway Act)—See STatutes (Cox-
" STRUCTION OF.)
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24 Viet. ch. 116(C.) (Amending Grey Nuns Incorporation Act)
—See ASSESSMENT AND TAXES, 5.

30 & 31 Viet. ch. 3 (Imp.) (British North America Act)—See
ASSESSMENT AND TAXES, 9.

30 & 31 Viet. ch. 3, sees. 92(13), (14), 101 (Imp.)—See STREET
Ramways, 1.

33 Viet. eh. 66 (0.) (Confirming Chatham Survey)—See Limi-
TATION OF ACTIONS, 2.

36 Viet. ch. 99 (0.) (Incorporating London Street Railway Com-
pany)—See STATUTES (CONSTRUCTION OF.)

60 Viet. ch. 2, see. 6 (0.) (Interpretation Aect)-—See STATUTES
(CONSTRUCTION OF.)

R.S.0. 1897 ch. 1, sec. 8 (25) (Interpretation Aet)—Sece Com-
PANY, 6.

R.S.0. 1897 ch. 126 (Short Forms of Mortgages Act)—See VEN-
DOR AND PURCHASER, 22.

R.S.0. 1897 ch. 128, secs. 37, 38 (Wills Act)—See MoRTGAGE, 3.

R.S.0. 1897 ch. 143 (Saw Logs Driving Aect)—See NUISANCE, 2.

R.S.0. 1897 c¢h. 160 (Workmen’s Compensation for Injuries Act)
—See MASTER AND SERVANT, 4, 5, 7, 11, 12, 15—RaAmLway,
13

R.8.0. 1897 ch. 160, sec. 3, sub-sees. 2, 3—See MASTER AND SER-
VANT, 16.

R.S.0. 1897 ch. 160, sec. 15—See PARTICULARS, 1.

R.S.0. 1897 ch. 191, sees. 9, 10 (b), 15, 25, 46, 47, 49, 102 (Com-
panies Act)—See CoMpPANY, 6.

R.S.0. 1897 ch. 203, sec. 144 (Insurance Act)—See INSURANCE,
2.

R.S.0. 1897 ch. 207, sec. 42 (1) (Railway Act)—See SraTUTEs
(CONSTRUCTION OF).

R.S.0. 1897 ch. 245, sees. 99, 111 (Liquor License Act)—See
Liquor LiceENSE AcT, 5.

R.S.0. 1897 ch. 245, sees. 141 (1), (H), 143a
('ORPORATIONS, 16.

R.S.0. 1897 ch. 245, sec. 143a—See LiQUOR LICENSE Act, 6—
MunicipAL CORPORATIONS, 15.

63 Viet. eh. 140, sees. 3, 10, 11 (0.) (Ottawa Young Men’s
Christian Association)—See ASSESSMENT AND TAXES, 6, 7.

1 Edw. VII. ch. 33 (0.) (Tolls Road Expropriation Act)—See
Hicaway, 11.

2 FEdw. VIL ch. 35 (0.) (Amending Toll Roads Expropriation
Act)—See Higaway, 11.

3 Edw. VIIL ch. 19, sees. 171, 204 (0.) (Municipal Act)—See
MunicreAr, CORPORATIONS, 14,

See MUNICIPAL
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3 Edw. VIL eh. 19, sec. 299 (0.)—See INSURANCE, 2.

3 Edw. VII. ch. 19 sec. 463 (0.)—See \IUNICIP AL CORPORA-
TIONS, 9.

3 Edw. VII. ch. 19, see. 541a, sub-see. (¢) (0.)—See MUNICIPAL
CORPORATIONS, 18.

3 Edw. VII. ¢h. 19, sec. 549a (0.)—See CRIMINAL Law, 4.

3 Edw. VII. ch. 19, sees. 558, 606 (O.)—See HIGHW\& %

3 Edw. VII. ch. 1() sec. 056 sub-sec. 4 (0.)—See MUNICIPAL
CORPORATIONS, 12,

3 Edw. VIL. ch. 19, sec. 576 (3) (O.)—See MUNICIPAL CORPORA-
TIONS, 11.

3 Edw. VIIL ch. 19, see. 591 (12) (e) (
PORATIONS, 2,

3 Edw. VIIL c¢h. 19, sec. 606 (0.)—See HicawAy, 3.

3 Edw. VII. ch. 19, see. 632 (0.)—See Higaway, 2.

3 Edw. VIL ch. 19, sec. 647 (0.)—See MuNIcIPAL CORPORATIONS,
IR

4 Edw. VIL ch. 10, sec. 68 (0.) (Amending Toll Roads Expro-
priation Act)—See Higaway, 11.

4 Edw. VII. ¢h. 23, sees. 2(7), 5, 43(1), 58, 65 (0.)—See ASsEss-
MENT AND TAXESs, 8.

4 Edw. VII. ch. 23, sec. 5 (3a), (9)(0.)—See ASSESSMENT AND
TAXES, 5.

6 Edw. VII. ch. 30, sec. 223 (0.) (Railway Act)—See STATUTES
(CONSTRUCTION OF).

6 Edw. VII. c¢h. 31, sees. 17 (3), 51 (2), 3 (O.) (Ontario Rail-
way and Municipal Board Aet) — See ASSESSMENT AND
TAxEs, 8.

R.S.C. 1906 ch. 29, see. 18, sub-sec. 2 (Bank Act)—See BANKS
AND BANKING, 3

R.8.C. 1906 eh. 29, see. 76, sub-sec. 2 (¢)—See BANKS AND BANK-
ING, 2.

R.S.C. 1906 ch. 29, see. 86—See CHEQUES, 1.

R.S.C. 1906 ch. 37, sec. 26A (Railway Act)—See STREET RAIL-
WAYS, 1.

R.S.C. 1906 ch. 37, secs. 187, 210, 213, 214—See RaimLway, 8.

R.S.C. 1906 ch. 37, see. 208—See APPEAL, 6.

R.S.C. 1906 ch, 37, seec. 217—See RamLway, 12,

R.8.C. 1906 ch. 37, sec. 294, sub-sec. 4—See RaiLway, 1.

R.S.C. 1906 ch. 37, secs. 345, 346—See RalLwaAY, 3.

R.S.C. 1906 ch. 45, see. 47, sub-secs. 2, 4 (Fisheries Act)—See
NEGLIGENCE, 4.

See MunicipaL Cor-
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R.S.C. 1906 ch. 51, sec. 372 (Inland Revenue Act)—See CriM-
INAL Law, 9.

R.S.C. 1906 ch. 97 (Alien Labour Act)—See ALIEN LABOUR.

R.S.C. 1906 ch. 119, sees. 101, 121, 126 (Bills of Exchange Act)
—See CHEQUES, 2.

R.S.C. 1906 ch. 139, sec. 36 (Supreme Court Act)—See ArPEAL,
6.

R.S.C. 1906 ch. 143, seecs. 8 (2), (3), 21, 22, 26, 28 (Expropri-
ation Act)—See CROWN, 1.

R.S.C. 1906 ch. 144 (Winding-up Act)—See Company, 8-11.

R.S.C. 1906 ch. 146, sec. 2 (13) (Criminal Code)—See CRIMINAL

~ Law, 8.

R.S.C. 1906 ch. 146, secs. 216, 571—See CRIMINAL Law, 2.

R.S.C. 1906 ch. 146, sees. 228, 773 (f), 774, 781, 985, 936—See
CriMINAL Law, 5.

R.S.C. 1906 ch. 146, secs. 235, 773, 778 (2)—See CRIMINAL
Law, 3.

R.S.C. 1906 ch. 146, sees. 401, 705-770, 771, 781, 1035—See
CriMINAL Law, 10.

R.S.C. 1906 ch. 146, seec. 698—See CriMiNAL Law, 1.

R.S.C. 1906 ch. 146, secs. 871, 872, 944, 1014, 1015—See Crim-
“INAL Law, 6.

7 Edw. VIL ch. 2, sec. 7 (33)(0.) (Interpretation Act)—See
MunicipsL CORPORATIONS, 11.

7 Edw. VII. ch. 2, sec. 7, cl. 46(¢) (0O.) (Interpretation Act)—
See Higaway, 11.

7 Edw. VII. ch. 4, sees. 21, 24 (0.) (Voters’ Lists Act)—See
MunictPAL CORPORATIONS, 14,

7 Edw. VIL ch. 9, sec. 20a (0.) (Supplementary Revenue Act)
—See REVENUE.

7 Edw. VII. ¢h. 16 (O.) (Public Highways Improvement Act)—
See Hicaway, 7.

7 Edw. VII. ch. 34, sec. 54 (2) (0.) (Companies Act)—See
CoMPANY, 7.

7 Edw. VIIL ch. 69, secs. 6, 10, 12 (0.) (Mechanics’ and Wage
Earners’ Lien Act)—See MecHANICS' LIENS.

7 Edw. VII. ch. 97(0.) (City of Windsor)—See INJUNCTION.

8 Edw. VII. ch. 21, sees. 22 (2), 35, 49-56, 63 (0O.) (Mining Act)
—See MINES AND MINERALS, 2.

8 Edw. VII. ch. 21, sec. 164 (O.)—See MASTER AND SERVANT,
2217,

8 Edw. VII. c¢h. 54, sec. 11 (0.) (Amending Liquor License Act)
—S¢e T1qUOR T ICEXSE Acr, 6.
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8 Edw. VIL ch. 59, sees. 12, 13 (0.) (Children’s Protection Act)
—See INFANT, 2, 4.

9 Edw. VIL ch. 9, sec. 24 (0.) (High Schools Act) — See
ScHooLs, 1.

9 Edw. VIL ch. 37, sec. 10 (0.) (Lunacy Act)—See LuNaric, 2.

9 Edw. VII. ch. 39, sec. 23 (0.) (Dower Act)—See DOWER.

9 Edw. VII. ch. 40, sec. 19(0.) (Libel and Slander Act)—See
Costs, 4.

9 Edw. VII. ch. 47, sec. 16 (0.) (Execution Act)—See PATENT
FOR INVENTION.

9 Edw. VII. c¢h. 51, sec. 6 (0O.) (Habeas Corpus Act)—See
INFANT, 2.

9 Edw. VII. ¢h. 51, sec. 7 (0.)—See CriMINAL Law, 1.

9 Edw. VII. ch. 55, sec. 8 (b), (¢) (0.) (Crown Attorneys Act)
See CrIMINAL Law, 6.

9 Edw. VIIL. ch. 66, secs. 2, 14, 15 (Q.) (Workmen’s Compen-
sation Act)—See MASTER AND SERVANT, 15.

9 Edw. VII. eh. 82, sees. 19, 27 (Amending Liquor License Act)
—See LiQuor LicENsE Acr, 5.

9 Edw. VII. ch. 82, see. 25 (0.)—See LiQuor LicENSE Acr, 1.

9 Edw. VIIL. ch. 89, secs. 47, 72 (n) (0.) (Public Schools Act)
—See SCHOOLS, 3.

9 & 10 Edw. VII. ch. 50, sec. 81 (D.) (Amending Railway Act)—
See RamLway, 1.

10 Edw. VIIL ch. 31, sec. 71 (0O.) (Surrogate Courts Act)—
See EXECUTORS AND ADMINISTRATORS, 4.

10 Edw. VIIL c¢h. 32, see. 77 (0.) (Division Courts Aect)—See
DivisioNn Courts, 1.

10 Edw. VII. e¢h. 51, sees. 27, 28 (O.) (Mortgages Act)—See
MorrGcAGE, 4.

10 Edw. VIIL ch. 56 (0.) (Devolution of Estates Act)—See
DevoLuTION OF ESTATES ACT.

10 Edw. VII. ch. 58 (0). (Vendors and Purchasers Act)—See
VENDOR AND PURCHASER, 15-23.

10 Edw. VIL ch. 60 (0.) (Registry Act)—See DEED—WATER
AND WATERCOURSES, 1.

10 Edw. VII. ch. 60, sec. 44, sub-sec. 6 (0.)—See Hicaway, 2.

10 Edw. VII. ch. 60, secs. 62, 66a (O.)—See MORTGAGE, 2.

10 Edw. VIL ch. 60, sees. 70, 71 (O.)—See MORTGAGE, 6—
RegisTrRy Liaws. :

10 Edw. VII. ch. 64, secs. 5, 13 (0.) (Assignments Act)—See
ASSIGNMENTS AND PREFERENCES, 3. 7

10 Edw. VII. ch. 72 (0.) (Wages Act)—See ASSIGNMENTS AND
PREFERENCES, 1.
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10 Edw. VII. ch. 73, sec. 3, sub-sec. 2 (0.) (Master and Servant
Act)—See MASTER AND SERVANT, 18.

10 Edw. VII. ch. 136 (0.) (City of Windsor)—See INJUNCTION.

10 Edw. VII. ch. 163, sec. 2 (0.) (Ottawa Young Men’s Christian
Association) —See ASSESSMENT AND TAXES, 7.

1 Geo. V. ch. 6 (0.) (Bed of Navigable Waters Act) — See
CrowN, 2—WATER AND WATERCOURSES, 4.

1 Geo. V. ch. 17, see. 3 (0.) (Amending Supplementary Revenue
Act)—See REVENUE.

1 Geo. V. ch. 25, sec. 45 (0.) (Conveyancing and Law of Prop-
erty Act)—See ASSIGNMENTS AND PREFERENCES, 1.

1 Geo. V. ch. 26, sec. 65 (0.) (Trustee Act)—See TRUSTS AND
TRUSTEES, 4.

1 Geo. V. ch. 28 (0.) (Land Titles Act)—See Lanp TiTLES AcT,
1 1%

1 Geo. V. ch. 28, sees. 42, 66, 112, 113, 115, 116 (O.)—See Laxp
TrrLEs Acr, 2.

1 Geo. V. ch. 33 (O.) (Fatal Accidents Act)—See FaranL Accl-
DENTS ACT—PARTICULARS 1.

1 Geo. V. ch. 42, sec. 44 (0.) (Surveys Act)—See HigEwAYy, 2.

1 Geo. V. ch. 71, sec. 6 (0.) (Building Trades Protection Act)—
See MASTER AND SERVANT, 11.

1 Geo. V. ch. 119, sec. 4 (0.) (City of Toronto)—See WATER AND
‘WATERCOURSES, 2.

1 Geo. V. ch. 119, see. 5 (0O.)—See MuNIcIPAL CORPORATIONS, 11.

1& 2 Geo. V. ch. 26 (0.) (City of Toronto)—See WATER AND
WATERCOURSES, 2.

2 Geo. V. ch. 11 (0.) (Highway Improvement Act)—See HigH-
WAY, 9.

2 Geo. V. ch. 33, secs. 2, 89, 178, 179, 181 (0O.) (Insurance Act)
—See INSURANCE, 6.

2 Geo. V. ch. 33, see. 165, sub-secs. 5, 6 (0.)—See INSURANCE, 10.

2 Geo. V. ch. 33, secs. 171-178 (O.)—See INSURANCE, 8.

2 Geo. V. ch. 33, sec. 175 (0.)—See INSURANCE, 7.

2 Geo. V. ch. 33, secs. 178, 181 (0.)—See INSURANCE, 5.

2 Geo. V. ch. 48, secs. 6 (1), 15, 19 (0.) (Motor Vehicles Act)—
See Moror VEHICLES Acr, 2.

2 Geo. V. ch. 48, secs. 19, 23 (0.)—See Moror VEHICLES AcrT, 1.

2 Geo. V. ch. 50, secs. 76, 80 (0O.) (Tolls Road Act)—See Hica-
WAY, 11.

3 & 4 Geo. V. ch. 19 (0.) (Judicature Act)—See MORTGAGE, 2.

3 & 4 Geo. V. ch. 19, see. 16 (b) (0.)—See MARRIAGE.
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3 & 4 Geo. ch. 19, sec. 16 (1) (0.)—See VENDOR AND PURcHASER,
9.

3 & 4 Geo. V. ch. 19, sec. 27 (2) (0.)—See NEGLIGENCE, 4,

3 & 4 Geo. V. ch. 19, sec. 63 (0.)—See CRIMINAL Liaw, 7.

3 & 4 Geo. V. ch. 20 (0O.) (Settled Estates Act)—See WL, 13.

3 & 4 Geo. V. ch. 35, sec. 10 (0.) (Amending Insurance Aet)—
See INSURANCE, 7.

3 & 4 Geo. V. ch. 35, sees. 10, 12 (0.)—See INSURANCE, 8.

3 & 4 Geo. V. ch. 43, sec. 2 (0.) (Municipal Act)—See HigH-
WAY, 3.

3 & 4 Geo. V. ch. 43, see. 6 (0.)—See MuNicipaL CORPORATIONS,

5y

3 & 4 Geo. V. ch. 43, secs. 265, 266, 267 (0.)—See MUNICIPAL
CORPORATIONS, 13,

3 & 4 Geo. V. ch. 43, sec. 347 (0.)—See MuNIciPAL CORPORA-
TIONS, 9.

3 & 4 Geo. V. ch. 43, see. 396 (¢) (0.)—See MuNiciPAL CORPOR-
ATIONS, 3.

.3 & 4 Geo. V. ch. 43, sees. 433, 436, 446(0.)—See MUNICIPAL
CORPORATIONS, 17.

3 & 4 Geo. V. ch. 62, secs. 27, 28 (0O.) (Children’s Protection
Act)—See INFANT, 2, 4.

3 & 4 Geo. V. ch. 71, sees. 67, 70 (0O.) (Separate Schools Act)—
See ScHOOLS, 3.

3 & 4 Geo. V. ch. 109 (0.) (Ottawa Waterworks)—See MuNI-
cIPAL ICORPORATIONS, 20, 21.

R.S.0. 1914 ch. 63, see. 77 (Division Courts Act)—See DIVISION
Courrs, 4.

STAY OF PROCEEDINGS.

Another Action for same Cause Pending—Application for Stay
—Refusal. Toronto Developments Limited v. Kennedy
(No. 2), 5 O.W.N. 927.—Brrr10N, J. (Chrs.)

See Mortgage, 6.

STOCK EXCHANGE.
See Broker, 2.

STREAM.
See Nuisance, 2—Water and Watercourses.

STREET.
See Highway.
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STREET RAILWAYS.

1. Agreement with Municipal Corporation—Default of Street

oo

"

Railway Companies—Breach of Agreement—Notice—For-
bearance— W aiver—Acquiescence—Action—Declaration of
Forfeiture—dJurisdiction of Supreme Court of Ontario —
Jurisdicetion of Dominion Board of Railway Commissioners
—Railway Act, R.S.C. 1906 ch. 37, sec. 26A—DBritish North
Ameriea Act, sec. 92 (13), (14); sec. 101. City of Brant-
ford v. Grand Valley R.W. Co., 5 O.W.N. 583.—App. Div.

. Injury to and Death of Person Crossing Track—Negligence—

Contributory Negligence—Findings of Jury—Nonsuit—Re-
versal on Appeal. *Ramsay v. Toronto B.W. Co., 5 O.W.N.
20, 556.—LENNOX, J.—APP. Div.

Injury to Passenger Alighting from Car on Wrong Side—
Invitation—Injury Caused by Unguarded Hole in Running-
board—Negligence—Damages. Jones v. Hamilton Radial
Electric R.W. Co., 5 O.W.N. 282,—MIDDLETON, J.

. Injury to Person Crossing Track—Car Travelling at High

Speed—Proximate Cause of Injury—Negligence of Person
Attempting to Cross—Evidence—Finding of Trial Judge—
Appeal—New Trial—Costs. *Myers v. Toronto R.W. Co., 5
0.W.N. 587.—App. Div.

5. Injury to Person Driving on Highway—Negligence—Contri-

See

See

See

See

See

butory Negligence — Ultimate Negligence — Findings of
Jury—Duty of Company Operating Cars on Highway—
Excessive Speed—Insufficient Warning — Infant Suing

without Next Friend—Irregularity—Next Friend Added
at Trial—Practice. Durie v. Toronto BR.W. Co., 5 O.W.N.
829.—App. Div.

Discovery, 2—Statutes (Construction of).

SUBROGATION.
Mortgage, 3.

SUBSEQUENT INCUMBRANCERS.
Mortgage, 7.

SUBSTITUTED LEGACY.
Will, 6.

SUBSTITUTED SERVICE.
Mortgage, 7.
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SUBSTITUTION OF AGENT.
See Principal and Agent, 1.

SUITORS’ FEE FUND.
See Infant, 1.

SUMMARY JUDGMENT.
See Judgment—DMortgage, 8.
SUMMARY JURISDICTION.
See Criminal Law, 5.

SUMMARY TRIAL.
See Criminal Law, 3. 3

SUMMONS.
See Division Courts, 5.

SUPPLEMENTARY REVENUE ACT.
See Revenue.

SUPREME COURT OF CANADA.
See Appeal, 6.

SUPREME COURT OF ONTARIO.
See Appeal—Assessment and Taxes, 1, 8—Costs—Criminal Law,

1—Street Railways, 1.
SURETY.
See Contract, 24—Mortgage, 3.
SURROGATE COURTS.

See Executors and Administrators, 2, 4—Insurance, 8—Will,
19 25,

SURVEY.
See Limitation of Actions, 2.
SURVEYORS.

See Costs, 5.

SURVEYS ACT.
See Highway, 2.

SURVIVORSHIP.
See Gift—Insurance.

TAX COLLECTOR.
See Insurance, 2.
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TAX SALE.
Land Titles Act, 2—Limitation of Actions, 2.
TAXATION OF COSTS.
Costs, 5.
TAXES.
Assessment and Taxes.
TELEPHONE COMPANY.
Parties, 4.
TENANTS IN COMMON.
Vendor and Purchaser, 21—Will, 11, 13.

TENDER.
Mortgage, 6—Vendor and Purchaser, 7.
TERMINATION OF AGREEMENT.
Vendor and Purchaser.

TERRITORIAL JURISDICTION.
Division Courts, 4, 5, 6.

TESTAMENTARY CAPACITY.
Will, 26.

THIRD PARTIES.
Contract, 3—Parties, 4, 5—Railway, 3—Vendor and Pur-
chaser, 9.
TIMBER.
Contract, 20, 21—Nuisance, 2—Registry Laws—Trespass to
Land, 1.
TIME.

Assessment and Taxes, 1—Cheques—Contract, 10—High-
way, 3—Land Titles Act, 2—Liquor License Act, 1, 4—
Negligence 5—Parties, >—Railway, 11—Statutes (Construe-
tion of)—Trial, 3—Vendor and Purchaser—Will, 22.

TITLE TO LAND.

1. Ascertainment of Boundary-line between Tiers of Lots—

Evidence—Ownership of Legal Estate—Mortgage—Fore-
closure—Possession—Non-user—Right of Way—Easement
—Injunction—Conveyance to Assignee for Benefit of Cre-
ditors—Title outstanding in Assignee. Epstein v. Lyons, 5
O.W.N. 875.—K=rLLY, J.

83—5 0.W.N.
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2. Conveyance by Husband and Attorney of Grantor—Power of
Attorney—Forgery—Evidence — Death of Grantor — Pre-
sumption—Lapse of Time—Interest of Husband—Alleged
Murder of Wife—Failure of Proof — Will of Grantor —
Claim by Devisee—Revocation of Will by Marriage—Al-
ternative Claim of Devisee as Heiress-at-law—Letters of
Administration not Applied for—Interest of other Heirs-
at-law. Hedge v. Morrow, 5 0.W.N. 903.—LENNOX, J.

See Division Courts, 3—Mortgage, 2, 5—Pleading, 10—Railway,
6—Trusts and Trustees, 2—Vendor and Purchaser—Water
and Watercourses, 2—Will.

TOLL ROADS ACT.
See Highway, 11.
TOLL ROADS EXPROPRIATION ACT.
See Highway, 11.

TRADE NAME.

Company Making and Selling Motor Truecks—Advertising un-
der Company’s Name—Use of Similar Name by Rival Com-
pany—Failure to Shew Superinduced Secondary Mean-
ing—Passing-off—Confusion from Use of Name—Distine-
tive Word—Descriptive Word—Injunction. Gramm Motor
Truck Co. v. Fisher Motor Co., 5 O.W.N. 449, 30 O.L.R. 1.—
Bovp, C. .

TRADING COMPANY.

See Company, 6.

TRANSFER OF PLAINT.
See Division Courts, 4, 5, 6.
TRANSFER OF SHARES.
See Company, 7.
TRESPASS TO LAND.
1. Cutting Timber—Damages—Injunction — Costs. Field v.
Richards, 5 O.W.N. 57.—App. D1v.

2. Trifling Area and Value—Access to Land—Right of Way—
Fences—Counterclaim — Injunction — Damages — Costs.
Mulholland v. Barlow, 5 O.W.N. 654.—FALCONBRIDGE, (C.J.
K.B.

See Contract, 9—Highway, 4.
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TRIAL.

1. Jury—Validity of Will—Motion in Chambers Referred to
Trial Judge—Venue. Murphy v. Lamphier, 5 O.W.N. 924.
—MgerepitH, C.J.C.P. (Chrs.)

2. Matrimonial Cause—Action for Declaration of Nullity of
Pretended Marriage—Application for Hearing in Camera—
Tllness of Plaintiff—Refusal—Necessity for Openness and
Publicity. Reid v. Aull, 5 O.W.N. 964.—LATCHFORD, J.

3. Notice of Trial—Tvme for—Computation—New Rule 248.]—
Rule 248 of the Rules of 1913, which is Con. Rule 538,
amended, means that no case shall be set down for trial
until after a ten days’ notice of trial has been given;
and then the case shall be set down six days before the
sittings of the Court; a sixteen-days’ notice of trial is not
required. Healey-Page-Chaffons Limited v. Bailey and
Hehl, 5 O.W.N. 113.—MEgrepiTH, C.J.C.P.

See Criminal Law—Vendor and Purchaser, 10—Venue—War-
ranty.

: TROVER.
See Contract, 20.

TRUST DEED.
See Settlement.

TRUSTS AND TRUSTEES.

1. Breach of Trust—Mixing Assets of Estate with Trustee’s own
Property — Death of Trustee—Liability of Executor of
Trustee—Knowledge — Account — Appointment of New
Trustees. Godkin v. Watson, 5 0.W.N. 811.—KEkLLy, J.

2. Conveyance by Trustees—Consent of Cestui que Trust—Title
to Land—Vendor and Purchaser. Re Scott and White, 5
0.W.N. 766.—MIDDLETON, .

3. Conveyance to Daughter of Land Purchased by Mother—Im-
providence—Absence of Independent Advice—Declaration
of Trust—Charge for Advances—Land to be Conveyed
upon Payment of Amount Charged. Limereaux v. Vaughan,
5 O0.W.N. 978.—BriTTON, J.

4. Investment of Trust Fund—Trustee Act, 1 Geo. V. ch. 26,
sec. 65—Scope of—Application for ‘‘Opinion, Advice, or
Direction”’—Fund to be Settled—Security—Eneroachment
—Advance—Lien. Re Hamilton, 5 0.W.N. 230.—LENNOX,
J.
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5. Jurisdiction over Trustees—Trustee Act—Application of—
Direction for Delivery of Securities—Pledge of Bonds. Re
Consolidated Gold Dredging and Power Co., 5 O.W.N. 346.
—FavconNBrDGE, C.J.K.B. (Chrs.)

See Banks and Banking, 3—Company, 2—Executors and Ad-
ministrators—Husband and Wife, 2, 4—Insurance, 5, 7, 8
—Particulars, 8—Settlement—Vendor and Purchaser 13
15—Will, 7, 8, 12, 21.

ULTIMATE NEGLIGENCE.
See Street Railways, 5.

UNDUE INFLUENCE.
See Release—=Settlement—Will, 26.

UNILATERAL AGREEMENT.
See Contract, 20.

VAGRANCY.
See Criminal Law, 1.

VALUATION.
See Arbitration and Award—DLandlord and Tenant, 3—Rail-
way, 7.

VENDOR AND PURCHASER.

1. Agreement for Sale of Lland—Action by Purchaser for Resecis-
sion—Possession—Alterations in Property—Title to Land
—Objection—Validity — Order under Vendors and Pur-
chasers Act—Notice of Termination of Agreement—Costs.
McNwen v. Pigott, 5 O.W.N. 921.—FaALcoNBrRIGE, (C.J.
K.B.

2. Agreement for Sale of Land—Action for Specific Performance
—Parties not ad Idem—Terms of Agreement—Mortgage—
Dismissal of Action—Costs — Return of Cash Deposit.
Blackwell v. Scheinman, 5 O.W.N. 887.—MipDLETON, J,

3. Agreement for Sale of Land—Binding Offer—Affirmance by
Purchaser—Specific Performance—Reference as to Title.
Eisenstein v. Lichman, 5 O.W.N. 887.—MIppLETON, J.

4. Agreement for Sale of Land—Default of Purchaser—Time of
Essence—Waiver—Recognition of Contract as Subsisting—
Necessity for Notice before Terminating Contract—Default
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of Vendor — Specific Performance — Ascertainment of
Amount Due. Dahl v. St. Pierre, 5 O.W.N. 230.—A¥rP.
Div.

&t

. Agreement for Sale of Land—Dispute as to Depth of City
Lot—Interpretation of Agreement—Action for Specific Per-
formance—Repudiation by Purchaser of Agreement by Ven-
dors—Return of Deposit—Counterclaim—Damages—Costs.
Walker v. Skey, 5 0.W.N. 366.—BRITTON, J.

&

. Agreement for Sale of Lland—Mortgage for Part of Purchase-
money—Oral Bargain — Term of Mortgage—Evidence —
Finding of Fact of Trial Judge—Specific Performance.
Lafontaine v, Brisson, 5 O.W.N. 858 —SUTHERLAND, J.

7. Agreement for Sale of Land—Objections to Title—Tender by
Vendor of Conveyance—Refusal of Purchaser to Accept—
Termination of Agreement under Provision therefor—Ac-
tion by Vendor for Specific Performance or Damages—Dis-
missal. Fine v. Creighton, 5 O.W.N. 677.—KEgLLY, J.

o

. Agreement for Sale of Land—Option of Purchase Contained
in Lease not under Seal—Consideration — Acceptance —
Authority of Agent of Vendor—Power of Attorney—Revo-
cation of Option—Waiver—Execution of New and Incon-
sistent Lease — Specific Performance. *Matthewson V.
Burns, 5 O.W.N. 573.—APpp. Div.

9. Agreement for Sale of Land—Resale by Purchaser to Sub-
purchaser of Undivided Part Interest—Registration of Re-
sale Agreement—Quit-claim to Vendor by Original Pur-
chaser—New Agreement for Sale between Original Parties
—Rights of Sub-purchaser—Vendor Becoming Transferee
for Value of Whole Interest—Notice of Registered Agree-
ment—Liability for Specific Performance—Parties—Addi-
tion of Original Purchaser as Defendant—Judicature Act,
1913, sec. 16 (h)—Rule 134—Third Party Notice—Costs of
Third Party—Other Costs of Action. Strathy v. Stephens,
5 0.W.N. 119, 29 O.L.R. 383.—Hobains, J.A.

10. Agreement for Sale of Land—=Several ‘‘Options’’ upon same
Parcel—Priority—Notice—Husband and Wife — Misrepre-
sentation—Expiry of Time—Pleading—Statute of Frauds
—Amendment—Trial in Absence of Defendants—Rescis-
sion—Waiver—Evidence—Breach of Contract— Criminal
Proceedings — Costs.  Healey-Page-Chaffons Limated v.
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Bailey and Hehl, Bailey and Hehl v. Neil et ux., 5 O.W.N.
115.—MgereprTH, C.J.C.P.

11. Agreement for Sale of Land—Time Made of Essence—Fail-
ure of Purchaser to Make Payment—Fault of Solicitor—
Termination of Agreement by Notice from Vendor. Mar-
otta v. Reynolds, 5 O.W.N. 907.—MIpDLETON, J.

12. Agreement for Sale of Land—Whole Agreement Contained
in Written Memorandum—Terms of Sale and Purchase—
‘‘Balance to be Arranged by Mortgage’—Incomplete Ag-
reement—Dismissal of Action for Specific Performance—
Costs as if Point Raised as Question of Law before Trial—
Demurrer. Stevens v. Moritz, 5 O.W.N. 421.—MEgReDpITH,
B L

13. Agreement for Sale of two Parcels of Land—Option of Pur-
chase Contained in Lease—Acceptance—Inability of Ven-

dor to Convey more than Life Estate in one Parcel—Rights .

of Purchaser—Specific Performance with Abatement of
Purchase-money—Damages—Ignorance of Defect at Time
of Lease—Method of Calculating Amount of Abatement—
Title of Remaindermen—Duty of Vendor—Title to Second
Parcel—Trust for Remaindermen—Breach of Trust—Con-
veyance—Covenants for Title and Quiet Enjoyment—In-
quiry as to Title—Establishment of Rights of Remainder-
men. Ontario Asphalt Block Co. v. Montreuil, 5 O.W.N.
289, 29 O.L.R. 534¢.—App. D1v.

14. Sale and Conveyance of Land—Rescission—False Represent-
ations by Vendors Inducing Purchase—Materiality—Par-
ties Relegated to Former Positions—Damages — Oeccupa-
tion Rent—Set-off—Costs. Aspden v. Moore, 5 O.W.N.
971.—Bovbp, C.

15. Title to Land—Agreement for Sale—Objections to Title—
Conveyance by Trustee under Will—Registration of Will
—Letters Probate not Issued—Outstanding Interest—Quit-
claim Deed—Right of Way—Width of Way—Terms of
Payment of Purchase-money—Terms of Renewal of Ex-
isting Mortgage. Re Tozman and Lax, 5 O.W.N. 51.—
KeLvy, J.

16. Title to Land—Agreement for Sale—Objections to Title—
Reference to Master. Re Orr and Cash, 5 O.W.N. 195 —
BriTTON, J.

— -



i

18.

19.

20.

21.

22.

23.
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Title to Land—Agreement for Sale—Objections to Title—
Will—Construction—Devisees for Life — Executors — Im-
plied Power of Sale—Remainderman Joining in Convey-
ance. Re Mair and Gough, 5 O.W.N. 277.—LENNOX, J.

Title to Land—Agreement for Sale — Requisitions as to
Title—Application under Vendors and Purchasers Act—
Costs. Re Wilson and Holland, 5 O.W.N. 768.—LENNOX, J.

Title to Lland—Objection to—Right of Way—Conveyance.
Re Barthelmes and Cherry, 5 O.W.N. 27.—Lgircn, J.

Title to Land—Originating Notice under Vendors and Pur-
chasers Act—Title Derived from Devisee under Will—Con-
dition in Restraint of Alienation—Validity — Determina-
tion of — otice to Persons Concerned—Rule 602.
Re Godson and Cassclman, 5 O.W.N. 814.—MgrepirH, C.J.
& F. (Chrs.)

Title to Land—Reference—Appeal from Report—Delivery
of Conveyance—Tenants in Common—dJoint Owners—Iixe-

- cutions—Incumbrances. Re Smith and Wilson, 5 O.W.N.

437 —LENNOX, J.

Title to Land—Sale under Power in Mortgage—Evidence of
Default—Short Forms of Mortgages Act, R.S.0. 1897 ch.
126, Schedule, No. 14—Requisition on Title—Vendors and
Purchasers Act. Re Georgian Land and Building Co. and
Medland, 5 O.W.N. 859.—FarcoNBrmGE, C.J.K.B.

Title to Land—Vendors and Purchasers Aet—Reference——
Partnership Property—Mortgage—Executions — Registra-
tion of Conveyance — Costs—Judgment. Re Smith and
Wilson, 5 O.WN. 550.—LENNOX, J.

See Damages, 1—Fraud and Misrepresentation — Lease, 1—

Mortgage, 2, 5—Trusts and Trustees, 2—Will, 22.
VENDOR'’S LIEN.

See Judieial Sale.

VENDORS AND PURCHASERS ACT.

See Vendor and Purchaser.

VENUE.

1. Change—County Court Action—Transfer to Distriect Court

—Application of one Defendant — Judgment in County
Court against the other Defendant—Effect of—Practice.
Martin v. McLeod, 5 O.W.N. 79.—MipLETON, J. (Chrs.)
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2. Change—Motion for —(Convenience—Undertaking of Plain-
tiffs to Pay Additional Costs of Trial at Place Chosen hy
them, Berlin Lion Brewery Co. v. Mackie, 5 0.W.N. 107
—FavrconsrmGe, ‘C.J.K.B. (Chrs.)

See Trial, 1.

VERDICT.
See Motor Vehicles Act, 1.
VIEW.
See Lease, 2.

VIS MAJOR.
See Water and Watercourses, 3.

VOLUNTARY ASSUMPTION OF RISK.
See Negligence, 1.
VOLUNTARY SETTLEMENT.
See Settlement.
VOTERS’ LISTS.

See Municipal Corporations, 13, 14,

WAGES.
See Assignments and Preferences—Master and Servant, 2.

WAIVER.
See Contract, 18, 19—Crown, 1—Discovery, 2—Division Courts,
5—IRxecutors and Administrators, 1-—Liquor License Aet,
1—Street Railways, 1-—Vendor and Purchaser, 4, 8, 10.

WARRANT FOR POSSESSION.
See Crown, 1—Railway, 5.

WARRANTY.

Sale of ‘“Non-intoxicating Hop Ale’’—Purchaser Fined for
Reselling in Local Option Town—Percentage of Proof
Spirits—Liquor License Act, sec. 2, ¢cl. 1 (a)—6 Edw. VII.
ch. 47, sec. 1, sub-sec. 2—Breach of Warranty—Damages
—Right to Recover Amount of Fine and Costs—Fine and
Costs Imposed upon Sub-purchaser—Remoteness — Post-
ponement of Trial—Refusal by Trial Judge—New Trial—
Costs. Stephenson v. Sanitaris Limited, 5 O.W.N. 483, 30
0.L.R. 60.—Avrp. Div.

See Contract, 18, 21—Sale of Goods.
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; WASTE.
and Tenant, 1, 2.

"WATER AND WATERCOURSES.

AR — . R R W W_____—
il 3 e sl
g g oLk b St A

‘Bordering on Stream—Boné Fide Purchaser of, with-
% ce of Existence of Old Dam Upstream—Protection
stry Act—Contemplated Erection by Land-owners
~own Land of New Dam on Site of Old—Creation
ge Pond—Diminution of Flow of Water—Loss by
fion and Seepage—Preseription—Lost Grant—Un-
| Use of Dam—*‘Sensible Injury’’ — Injunction—
« *Watson v. Jackson, 5 O.W.N. 845.—MImDLE-

-

Fronting on Ashbridge’s Bay—Legal Right to Access

ater—‘ ‘Riparian Rights’’—Navigable Waters—Tor-
Harbour—Title to Lands—Broken Front—History of
ur—Statutes—British North America Act — Dom-
roperty—1 Geo. V. ch. 119, sec. 4 (0.)—Toronto
- Commissioners—1 & 2 Geo. V. ch. 26 (D.)—Boun-
between Broken Front Lots and Marsh—Building to
r’s Edge—Encroachment on Crown Property—Nuis-
~Pollution of Water and Air—Injury to Individuals
ic Rights—Attorney-General—Injury to Business—
Corporation—Delay in Putting Street in Order after
o of New Sewers — Reference — Damages — Costs.
~v. City of Toronto, Schofield-Holden Machine Co.
of Toronto, 5 O.W.N. 892.—Boyp, C.

of Mill-pond—Injury to Neighbouring Property—
of Flood-gates—Evidence—Absence of Negligence
avy Rainfall—Aect of God — Proper Precautions—
inds for Apprehension—Cause of Action—Prima Facie

T NN SN W smte, W N co——_——.
ahso iminha i Se S iy 4 et S SRt A
SO SR B e S g e eeus il

> o

an Rights—Presumption—Rebuttal—Title in Crown

-Bed of Navigable Waters Aect, 1 Geo. V. ch. 6—Filling-in
River in Front of Lot—Interference with Property

ht of Riparian Owner—Trifling Injury— Nominal

nages—Appeal—Costs. Hagerty v. Latreille, 5 O.W.N
0.L.R. 300.—Arp. Div.
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See Crown, 2—Municipal Corporations, 4, 6, 7—Negligence, 2—
Nuisance, 2.

WATERWORKS.
See Munieipal Corporations, 20, 21.

WAY.

Private Way—Establishment of Right—Fixed Termini—Evid-
ence—Continuous User—Easement—Expropriation —Rail-
way—Damages. Mothersill v. Toronto Eastern R.W. Co., 5
0O.W.N. 635.—BriT10N, J.

See Highway—Nuisance, 3—Title to Land, 1—Trespass to
Land, 2—Vendor and Purchaser, 15, 19.

WILFUL OBSTRUCTION.
See Criminal Law, 5.

WILL.

1. Bequest towards Establishment and Maintenance of Tem-
perance Hotel—Charitable Bequest—Conditions of Gift—
Uncertainty of Fulfilment — Vagueness—Invalidity. Re
Doyle, 5 O.W.N. 911.—LATCHFORD, J.

2. Construction—Annuity Payable out of Income from ‘‘Moneys
and Securities’’—Land Aecquired by Testator after Exe-
cution of Will—Mortgage thereon Paid by Executors out of
Personalty—Personalty Insufficient to Produce Amount of
Annuity—Intestacy as to After-acquired Land—Rights of
Widow as to Land—ZElection to Take Third in Lieu of
Dower—Effect of Payment of Mortgage—Investment—
Charge on Land—Right of Widow as Annuitant not
Limited to Income. *Re Mackenzie, 5 O.W.N. 569.— App.
Drv.

3. Construction—Bequest of Interest on Specific Sum for Lives
of three Legatees—Interest after Death of two Falling
into Residue—Period of Distribution of Estate. Re Camp-
bell, 5 O.W.N. 154.—BrITTON, J.

4. Construction—Bequest of Residue of Estate to Nephew with
Limitation to Named Sum—Intestacy as to Remainder of
Residue. Re¢ Browne, 5 O.W.N. 466.—LATcHFORD, J.

5. Construction—Bequest to Widow — ‘‘ Rest’’—*‘ Residue’’—
Encroachment for Maintenance. Re Achterberg, 5 O.W.N.
755.—MIDDLETON, .J.

e Do sanm e Sl oy anme e G Y
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6. Construction—Codicil — Substituted Legacy to Daughter—

Annuity — Income — Corpus—Division of Estate—Decease
of Daughter—Right of Daughter’s Representative to Share
of Corpus. Re Smith, 5 O.W.N. 501.—Avrp. D1v.

7. Construction—Codicils—Devise to Widow in Trust for Sale

—LEffect of Codicils — Beneficial Estate of Widow—Re-
marriage—Use of Corpus of Estate for Maintenance—En-
croachment upon Capital—Estates of Beneficiaries. Re
Harrison, 5 0.W.N. 232.—LENNOX, J.

8. Construction—Devise—Sale of Lands Devised between Date

of Will and Death of Testator—Mortgage Taken for Part of
Purchase-money—Claim of Devisees to Mortgage Denied—
Conversion—Bequest of Unascertained Fund for Specific
Purpose—Trust—Surplus not Required for Purpose, Re-
sulting to Estate—Debt Due by Testator—Charge by Will
on Real Estate—ILiability of Whole Estate. Re Robert
George Barrett, 5 O.W.N. 805.—MippLETON, J.

9. Construction—Devise of Land—Life Estate—Remainder—

10.

id.
- Land or Estate Tail in Land—Bequest to Granddaughter

12.

13.

Condition—Fulfilment — Birth of Issue — Estate in Fee
Simple—Executors. Re McDonald, 5 0.W.N, 188.—LATcH-
"FORD, .

Construction—Disposition of Residuary Estate—Division
amongst ‘‘Brothers and Sisters and their Children’’—Right
of Children of Brother and Sister Dying before Date of
Will—Intention of Testator—<Expressions Used in Will. Re
Acheson, 5 0.W.N. 361.—MippLETON, J.

Construction—Gift to Daughters—Annuity out of Rents of

—Increased Rental—‘‘Out of the Rental’’—*‘ Issue’’—Lim-
itation to 'Children—Residuary Clause—Tenants in Com-
mon. Re Rebecca Barrett, 5 O.W.N. 807.—MippLETON. .J.

Construction—@Gift to Niece—Trust—Discretion of Trustee
—Expenditure for Education of Beneficiary — Right of
Beneficiary to Receive Portion Unexpended. Re McK eon, 5
0.W.N. 190.—HobpeIns, J.A.

Construction—Legacies Charged on Land—Devise—Life Es-

tate—Remainder to Children or Issue—Tenants in Com-
mon per Stirpes—Rule in Shelley’s Case—Settled Estates
Act—Gift over—Costs. Re Ames, 5 0.W.N. 95— MmpLg-
TON, J.




15.

16.

18.

19
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14. Construction—Legacy to Niece—General Devise of Lands in

Ontario—Lands Standing in Name of Testator in which
Niece has Half Interest—Niece not Put to Election—De-
claration of Niece’s Right to Half Interest—Foreign Exe-
cutor—Legacy to be Seecured upon Ontario Assets—Costs.
Snider v. Carlton, Central Trust and Safe Deposit Co. v.
Snider, 5 0.W.N. 852.—MmpLETON, J.

Construction—Marriage Settlements—Land and Residence
Entailed upon Testator’s Son—Application to, of Hotchpot
Clause in Will—‘Moneys, Property, or Interests’’ — Be-
quest of Sum on Condition of Maintenance of Residence
and Grounds—Fulfilment of Condition— Duty of Execu-
tors—Operation of Hotchpot Clauses in Settlements—Con-
trary Direction in Will—Credit for Full Fund Brought
into Settlement—Time of Ascertainment of Amount Set-
tled—Date of Settlement—Deduction from Sums Specific-
ally Bequeathed—Shares of Daughters—Strict Settlement
upon Marriage—Residuary Shares Income — Corpus—
Life Interest. Re Nordheimer, 5 O.W.N. 74, 29 O.L.R.
350.—MIDDLETON, .

Construction—Marriage Settlements—Covenants to Bring
Shares of Estate into Settlement—Application to Interests
under Will—Necessity for New Settlements—Form of a
‘‘Proper Settlement’’—After-acquired Property—Power to
Purchase Property for Use as Family Residence—Power of
Appointment. *Re Nordheimer, 5 O.W.N. 748.—MIpDLE-
TON, J.

. Construction—Provision for Widow—Dower—Election be-

tween—Lien on Whole Estate for Annuity—Deficiency of
Income to be Made up out of Corpus—Maintenance of In-
fant—Duty of Executors. Re Ouderkirk, 5 0.W.N. 191 —
Brirron, J. "

Construction—Reference by Testatrix to Will of Husband
—Bequest of ‘“What he Gives me and for my Disposal’’—
Husband Dying Intestate—Wife’s Bequest Inoperative as
to Share of Husband’s Property Coming to her upon his
Intestacy—Intestacy of Wife as to that Share. Re Palmer,
5 O.W.N. 917.—MIDDLETON, J.

Construction—Residuary Bequest to Nephews and Nieces—
Supplying Word to Render Language of Will Intelligible
—Proof of Contents of Will—Probate Copy Certified by
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21.

22.

23.

24.

25.

26.
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Surrogate Court—Conclusiveness—Original Will Produced
to Aid Interpretation. Re Cooper, 5 O.W.N. 151.—App.
Div.

Construction—Specific Bequests not Exhausting Personalty
—Intestacy—Devise of Land—Contract for Sale of Land
between Date of Will and Death of Testator—Sale not Com-
pleted by Payment—Conversion of Realty into Personalty
—Ademption of Devise—Purchase-money to be Received—
Benefit of Next of Kin—Ascertainment of Next of Kin. Re
Beckingham, 5 O.W.N. 607.—Bovp, C.

Construction—Specific Legacy—Infant Legatee—Postpone-
ment of Time for Payment of Prinecipal Sum—Direction to
Trustees to Invest—Application of Income for Maintenance
and Eduecation—Time for Making Investment — Income
Payable to Legatee after Majority—Vested Legacy Subject
to Divestment—G@Gift over. Re Clooney, 5 O.W.N. 513.—
LATCHFORD, J.

Devise in Fee Simple—Restraint on Alienation—Invalidity
—“Condition”’—Time Limitation—Absence of Gift over—
Vendor and Purchaser. Re Buchanan and Barnes, 5 O.W.
N. 524.—MIDDLETON, J.

Devise of Life Estate to Husband—Direction to Executors
to Sell after Death of Husband and Divide Proceeds among
Named Persons—Husband Predeceasing Testatrix—Sale of
Devised Land by Testatrix after Husband’s Death—Con-
version into Cash and Mortgage—Ademption—Cash and
Mortgage Falling into Residue—Predecease of Residuary
Legatee—Intestacy. Re Tracy, 5 O.W.N. 530.—Boyp, C.

Power of Appointment—Exercise of—Validity—Subsequent
Attempted Exercise of Power—Revocation—Title to Land
—Action for Possession. Goldsmith v. Harnden, 5 OW,
N. 42.—Bovp, C.

Residuary Beneficiaries—Condition—Forfeiture for ‘‘In-
stituting Proceedings to Set aside Will’’—Lodging of Cav-
eat in Surrogate Court—Further Proceedings not Taken—
irounds for Caveat—Accounts of Executors and Com-
mittee. Re McDewitt, 5 O.W.N. 333.—BrirToN, J.

Validity—Failure to Prove Testamentary Incapaecity or
Undue Influence—Solicitor for Testatrix Named as Prinei-
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pal Beneficiary—Suspicion—Removal of—Onus — Absence
of Independent Advice—Affirmance of Will after Lapse of
Time—Allowance for Improvements Made on Land by Ex-

pectant Devisee. *Loftus v. Harris, 5 O.W.N. 770.—APP.
Div.

See Charge on Land, 2—Contract, 25—Discovery, 2—Execu-
tors and Admlmstrators 3, 4—Husband and Wife, 3—
Mortgage, 3, 5—Pleading, o—Tltle to Land, 2—Trial, 1—
Vendor and Purchaser, lo, 17, 20.

WINDING-UP.

See Banks and Banking 3, 4—Collateral Securities—Company,
4, 8-11.

WITNESS FEES.
See Costs, 5.

WITNESSES.
See Liquor License Act, 5.

WORDS.
‘“ Absolute’’—See CrimiNnaL Law, 3.
‘“Access to Streets, Avenues, Terraces, and Commons’’—See

DEeEp.
‘“Accident’’—See INSURANCE, 2.
‘“Acquire’’—See MuNicipaL CORPORATIONS, 11.
““Aection’’—See Lanp Trrues Act, 1.
‘“Actionable’’—See MASTER AND SERVANT, 15.
‘“Actions for Indemnity’’—See STATUTES (CONSTRUCTION OF.)
‘“ Allurement’’—See FaraL AccienTs Act, 2.
‘“Assumed’’—See Hicaway, 7.
‘“At Large’’—See RamwLway, 1.
““Award’’—See RaLway, 7.
‘‘Balance to be Arranged by Mortgage ’—See VENDOR AND PUR-
CHASER, 12.

‘‘Brothers and Sisters and their Children’’—See Wiy, 10.
“‘By not Having Watchmen’'—See NEGLIGENCE, 1.
‘“Channel”’—See CrOwWN, 2.
‘‘Charitable Institution’’—See ASSESSMENT AND TAXES, 5.
‘Commission and Guarantee’’—See CoNTrAcCT, 22.
‘“Commons’’—See DEED.
‘‘Condition’—See WiLL, 22.
““Contract Labourers’’—See ALIEN LABOUR.
““Department’’—See ScHoOLS, 2.
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‘‘Entire Profits of the Company’’—See CompPaNY, 5.

“‘ Established’—See MunNicipAL CorPOR ATIONS, 2

‘‘Expense Fund’’—See Company, 5.

‘“‘Garages to be Used for Hire or Gain’’—See MuNicipaL COR-
PORATIONS, 18.

‘‘Guaranteed Advance’'—See CoNTRACT, 22.

‘“‘Increased Stock Received by Way of Stock D1v1dends”—bee
EXECUTOR. AND ADMINISTRATORS, 3.

““‘Industry already Established elsewhere in the Provinee’’—
See MuNicipAL CORPORATIONS, 2.

‘‘Instituting Proceedings to Set aside Will"’—See WiLL, 25.

““Issue’’—See WiLL, 11.

“‘Maintained’—See Hicaway, 7.

‘‘Moneys and Securities’’—See WiLL, 2.

‘‘Moneys, Property, or Interests’’—See WiLL, 15.

‘“‘Non-intoxicating Hop Ale’’—See WARRANTY.

‘“Notwithstanding Anything in any Act Contained to the Con-
trary ’—See ASSESSMENT AND TAXES, 4.

““Object’’—See AsSESSMENT AND TAXES, 6.

““Of any Nature or Kind Whatsoever’’—See ASSESSMENT AND
TAXES, 4.

““Opinion, Advice, or Direction’’—See TRUSTS AND TRUSTEES, 4.

““Option”—See VENDOR AND PuUrcHASER, 10.

““Or his Associates’’—See PRINCIPAL AND AGENT, 4.

““Out of the Rental’’—See WiLL, 11.

““Owner’’—See LanD TitLEs Act, 2—Moror VEnicLEs Acrt, 2.

““Owner’s Risk’’—See Ramwway, 3.

f“Party’’—See MORTGAGE, 6.

“Perfectly New Car’’—See FrRAUD AND MISREPRESENTATION, 12

“‘Person’—See MORTGAGE, 6.

““Private Prosecutor”—-See CRIMINAL Law, 6.

““Proper Settlement’’—See WiLL, 16.

““Prosecutor’’—See CriMINAL Law, 6.

““Purposes’’—Sece ASSESSMENT AND TAXES, 6.

‘“Real Property’’—See ASSESSMENT AND TAXEs, 8.

‘‘Rebuilding’—See HicawAy, 7.

‘‘Repair’’—See HiGEwAY, 7.

““Reserve Fund’’—See CompPANY, 5.

‘‘Residue’’—See WiLL, 5.

‘‘Rest’’—See WILL, 5.

‘“‘Riparian Rights’’—See WarEr AND WATERCOURSES, 2.

“‘Sand Bank’’—See LEASE, 2.

““Sechool’’'—See ScHOOLS, 2.
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‘‘Seminary of Learning’’—See ASSESSMENT AND TAXES, 5.

‘‘Side of the Channel’’—See CrowN, 2.

‘“Similar Additions to my Holdings’’—See EXECUTORS AND AD-
MINISTRATORS, 3.

““Solely’’—See DISCOVERY, 4.

““Values”’—See RaiLway, 7.

‘““What he Gives me and for my Disposal’’—See WiLL, 18.

‘“Wife’’—See INSURANCE, 6, 8, 9, 11.

“Wilful Aet’’—See RamLway, 1.

‘“Windings’’—See CrowN, 2.

WORK AND LABOUR.

See Building Contract—Contract, 26, 27—Master and Servant
—Mechanies’ Liens.

WORKMEN’S COMPENSATION FOR INJURIES ACT.
See Master ‘and Servant—Particulars, 1—Railway, 11.

WRIT OF FI. FA.
See Execution.

WRIT OF SUMMONS.

1. Order Permitting Issue of Concurrent Writ for Service
Abroad—Irregularities—Correction — Rule 521 — Service
of Notice of Writ on Officers of Defendant Company Re-
sident Abroad and not British Subjects—Company Inecor-
porated in Ontario—Rule 29—Leave to File Affidavit nune
pro tunc—Rule 26—Amendment of Order—Costs. Gilpin
v. Hazel Jules Cobalt Silver Mining Co., 5 O.W.N. 518.—
Lexnox, J. (Chrs.)

2. Service out of the Jurisdiction—Contract—Breaches—Assets
in Jurisdiction—Conditional Appearance—Con. Rule 25
(1) (e), (h). Aburn Nurseries Limited v. McGredy, 5 O.
W.N. 104, 165.—HOLMESTED, SENIOR REGISTRAR.—BRITTON,
J. (Chrs.)

3. Serviee out of the Jurisdiection—Contract—Sale of Goods—
- Place of Payment—Rule 25 (1) (e). *Leonard v. Cushing,
5 0.W.N. 453, 692, 952.—LEe~NNOX, J. (Chrs.)—MIDDLETON,

J. (Chrs.)—ArppP. D1v.

4. Service out of the Jurisdiction—Motion to Set aside—Rule
25 (1) (e), (f), (g)—Irregularities—Failure to Point out
in Notice of Motion—Rule 219—Conditional Appearance—
Effect of. Wood v. Worth, 5 O.W.N. 452.—HOLMESTED,
SENIOR REGISTRAR (Chrs.)
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5. Service out of the Jurisdiction—Rule 25 (1) (e¢)—Contract—
Place of Payment—Inference. Wolseley Tool and Motor
Car Co. v. Humphries, 5 O.W.N. 72—KEeLvy, J. (Chrs.)

6. Special Endorsement—Liquidated Demand—Rules 33, 37, 56
—Appearance—Affidavit. Williamson v. Playfair, 5 O.W.
N. 354 —HOLMESTED, SENIOR REGISTRAR (Chrs.)

7. Special Endorsement—Statement of Claim Delivered as well
—TIrregularity—Setting aside—Form, 5—Rules 56, 111, 112,
127—Amendment — Affidavit ‘Filed with Appearance—
Statement of Defence—Practice. Dunn v. Dominion Bank,
5 O.W.N. 103.—HoLmESTED, SENIOR REGISTRAR (Chrs.)

See Judgment, 2—Pleading, 4, 5, 6.

WRONGFUL DISMISSAL.
See Master and Servant, 1, 2.

84—5 0.W.N.




