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MORTGAGE ACTIONS AND THE STATUTES OF
LIMITATIONS.

The Supreme Court of Cansds has in the case of Smith v.
Darling, 55 S.C.R. 82, affirmed the decision of the Appeliate
Division of the Supreme Court of Ontario, 36 O.L.R. 587, and
it may now be taken to be settled that the disability clauses of
the Statute of Limitations (R.8.C. c. 75) do not apply to actions
of foreclosure or redemption.
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That an action ioi redemption against a mortgagee in posses- ]
sion in Ontario is “an action to recover land,” no one who is iyt
familiar with the present procedure of the Supreme Court of f%
Ontario can bave dny reasonable doubt, because in the action ;%é
the defendant may be ordered on payment of what, if anything, 38
may be found due to him, to deliver up possession of the mort- égz
gaged lands to the plaintiff. Under the former procedure in gé

equi.y an action of ejectment might have been necessary in order
to enable the plaintiff to get possession, as was the case in actions
of foreclosure at one time in England, see Heath v. Pugh, L.R. &
C.P.D. 315, but even in that case it was held that an action of
foreclosure was “an action to recover land’” and staysd the
running of the statute. But it is many years since both in
actions of foreclosure, and redemption, in Ontario, the Court
has been suthorized to give complete relief in the action, including
the right to order delivery of possession of the lands in question.

Both redemption and foreclosure actions being “actions to
recover land,” why should they be subject to any other period of
limitation than any other actions to recover lands? Bacon, V-C.,
in Forster v. Patterson, L.R. 17 Ch. D. 132. suggested that it might
be out of legislative sympul.> for mortgapees that the disabitity
clauses were not applied to redemption actions; but even if the
suggestion were well founded in fact, it is ill founded in reason;
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and we think the Provincial Legislature would do well at its next
session to amend s. 40 of the Limitations Act by insering the
words “or to redeem, mortgaged lands, or enforce payment of
money charged on lands.”

But if the case of Smitk v. Darling is an unsatisfactory decision
what are we 0 say to Martin v. Evans, 3¢ O.L.R. 479, where,
after twentv vears deiay, a judgment ard final order of foreclosure
were set aside; and the pendency of the action of foreclosure was
held to save the right of the defendants to redeem the mortgaged
lands?

The facts of that case were certainly peculiar and the pro-
ceedings appear to have been conducted with a strange disregard
of the practice of the Court, and vet where a defendant seeks
reiief against proceedings the usua! rule 1= “‘vigilantibus non
dormientibus aquitas subreniat,”” but in this case a defendant’s
slumber of twenty vears was held not to he sufficiently prolonged
to disentitle him to set aside the preceedings of which he complained.
It must. of course. be borne in mind that part of the mortgaged
property, in respe~t to which the Jefendant ciamed the right
to redeem. was originally a reversivnary interest which had only
recently fallen mto possession; which fact seems to have aroused
the sleeping delendant 1o activity.

CONSCIENTIOUS OBJECTORS AND PACIFISTS.

Those persons of the above named elasses who have con-
sciences are entitled to fair treatment. This they do not always
get, for the simple reason that the great majority of ** conscientious
objectors’ are conscienceless shirkers; and the former have to
suffer for being in bad company. If one of these objectors is
prepared to serve in some capacity, however menial, and is pre-
pared to take the same pay for doing it as a private in the ranks,
he <hould not be compelled to engage in actual warfare. On the
other hand. an objector who claims exemption, but declines to
~ubmit 1o =uch reascnable conditions as may be mposed, would
very properly be compelled to don khaki and get to work in the
trendches.
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Those who have ibe adjudication uf such cases have a dificult
task to perforin, but the above sugrestion is the only one tha:
seems to meet the case. The appropriste "emedy, however, can
oniy be had by legisletion, but in {bis ccuntry there is no Parlia-
ment at present to ensct it. It is said that in England the
appropriate remedy w.il shortly be applied.

Some time ago The Spectator published a letter on this subject,
in which the writer took the ground chat any person claiming
exemption on account of conscientious scruples against fighting
or taking life, and thereby refusing to defend the country which
protects him, is not entitled to the protection, benefits and
pr.vileges accorded to those who were prepared to defend their
liberties. The strongest and best statement which we have seep
on the subject curiously enough appears in & leading art.cle in
The Christiun, the most prominent reiigious paper of England.
The writer demands that those who thus refuse to bear the burden
of citizenship should not only be disfianchised but should also
Ye deprived of all protection from the law; that they are, in fact,
“oulaws,’” using the temn in its original sense. Beirg outside
the law they caunot claim its benefits—they have logically and
reasonably no right to claim protection sgainst personsl injury;
and have no right therefore to appear as litigants in the courta,
either as plaintiff or defendant. If they are really consientious
in their objections and sre gifted with ordinary common seuse
thev must see the reasonablencss of *his proposition.

It is time that all those who live in a country, and claim the
protection and enjov the privileges of citizenship, should in this
wmatter and in all others of a cognate character realize their
responsibility as well as their privileges. :

The law is that those who “be adherent to the King's enemies
in"his realm, giving to them aid and ecmfort in the realm or
elsewhere” (25 Edw. I11., ch. 2), are guilty of high tressop; and it
will be remembered *hat a promivent citizen of the Empire was
recently hung for a breach of the above statute. There are
those in this country who have transgressed this stecute, but
have not suffered the fate of Sir Roger Casement. It is just as
well, however, that they should be reminded that this old statute
is still in force.
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Our cotemporary, the Law Times (Eng.), refers to this subjeet
as follows:—

“The debatc in the House of Lords on Wednesday last will
Jdo much to clear the air of a lot of cant that has been current
recently with regard to the punishments awarded to those persons
who refuse to perform: any military or national service. The
true conscitntious objectors are few in number, and may be
describe] as those persons who hold genuine convictions based on
reigious or moral grounds. With thes: misguided people a
certain araount of sympathy may be fult, and any vindictiveness
towards them _iiculd be deprecated. By far the greater number
of those who are now nndergoing punisbment are not conscientious
cbjectors at all, but raay be classed as objectors o military or
natioual service on political, socisl, or personal grounds. To
these persons no leniency whatever should be shewn, and we are
glad to see that for the future punishments awarueu by courts-
muartial are to stand, and there will be no successive punishments.
The tribunals—local, appeal, and central—have done good work
separating the sueep from the gosats, and very few mistakes as
to category have occurred.”

There is another class in the community whick requires
prompt and effective treatment from time to time. Pacifists
happily are neither a large nor an influential body. Their vapor-
ings, however, in such times as these are harmaful, as well as
disloval. 1t is when such men as Lord Lansdowne, who has
occupied most prominent positions in the councils and govern-
ment of the Empire, writes as he has done that this subject comes
prominently before us. It may be, as has been suggested, that
his intellectual powers are waning, or that he has come under
baneful influeneces; but, however that m» y be, he and others who
speak as he has done are at least anti-British, and to that extent
“give aid and comfort to the King's enemies.”” I¢ will be re-
nembered by some that when the Marquis of Lansdowne was
Secretary of State for War, previous to the South Africsn War,
he did not even take the trouble to open reports sent him officially
by the Direcior of Military Intelligence, which would have given
much valuable information as to the doings of the Boers in their
prepurations, resulting in the British suffering great harm and loss,
a result which will also follow more or less from his recent utter-
Ances.
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It is said that the British Government will shortly take strong
measures to prevent the promulgation of peace propogandas.
This may be an interference with what we call the right of free
speech, but under some circumstances and when the Empire is
fighting for its life, free speech is sometimes veiled treason.

Those who have followed the career of Lord Lansdowne wili
not be much mmpressed by his foolish and mischievous utterances.
Thing: are soon forgotten, but the record of the finding of the
Royal Commission to enquire into the military preparation for
the war ir. South Africa so damaged his reputation that his views
on any subject connected with either peace or war are of little
consequence. The finding of this Comnission, on which sat
some of the very best men of the Empire, was a damning verdict
of ignorance, incapacity and wilfull blindness on the part of
those who at that time were at the head of the British Gevernment.
Lord Milner was probably the principal offender. But the man
most culpable irom the official military standpoint was the
Secretary of State for War, Lord Lansdowne. His culpability
was that, being officially responsible for the sufficiency and effi-
ciency of the military forces of the Empire, he allowed its arma-
ments te become so grossly insufficient that three morths of war
with two small republics emptied our usrsensls—that he was
guilty of criminal negligence in omitting to inform himself of or
to Jisten to the elaborate information supplied to hum by the
Military Intelligence Department, notwithstanding the repeated
warniags of his military advisers, with the result that it wes not
unti] three weeks before the outbreak of war that he awoke to
the fact that the Orange Free State was about to take the field
against us—thar althcugh on Sepfember 5th he becamé con-
vinced that war was inevitable he not oniy made no preparation
to meet the Boer attack for seventeen days, but actually on
September 16th cancelled an order for 1,000 mu'es which were
urgently needed for transport purposes—that he took no adequate
measure to provide reinforcements and discouraged every propasal
made by velunteers to strengthen our forces ir South Africa until
after our three-fold defeat in December—that he in effect caused
the retirment of one of England’s most valued and brilliant
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officers, the Director of Military Intelligence, Major-General
Sir John Ardagh, leaving him under the stigma of having neglected
his duties, although he had in his own possession evidence which
proved the opposite and that he and not his subordinates was fo
blame.

The finding of the Commission was in efiect that the oaly
:men who did their duty faithfully and well were Sir John Ardagh,
hix colieague Major Altham, and Gen. W. F. Butler. All the
rest, including Lord Salisbury, Lord Milner, Lerd Lansaowne.
Joseph Chamberlain, Mr. Balfour, etc., were more or less severely
criticised. Of Sir John Ardagh and his coileague it was said that
the thanks of Parliament were due to them for their services
and that they were entitled to a formai expression of regret that
their good work should have been so shamefully misrepresented,
and themselves cruelly calumniated by the conduct of their
chief whom they had =o loyally and faithfully served.

This 13 the man who now presumes to tell those who are
directing the affairs of the Empire and those who ure fighting
its battles that they should revise their views as to a continuance
of the war. His criminal negligence at the time of the Boer war
is now supplemented by his “giving aid and comfort to the King's
enemies” by suggesting peace and thereby discouraging and
hindering those who are bravely and loyally struggling to uphold
the right against the vilest tyranny and savagery that the world
has ever seen.

THE DUCHESS OF KINGSTON'’S CASE.

There are some litigants who attain a sort of legal immortality
by reason of cases in which they may happen to have been con-
cerned being always quoted by their names. Yor instance, there
is our old friend “Taltarum” with whose case we have had a
friendly acquaintance ever since we began to explore the mysteries
of the law of real estate. There is the immortal “‘Shelley,” ot by
any means the poet of that name, but he whose “ case™ is discussed
in so many pages of our law reports, not to speak of many other
individuals whese easos are “as familiar in our mouths as house-
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hold words.” Not the l-ast well known of these legal immortals
is “the Duchess of Kingston” a frail beauty of the days when
George the Second and Gecrge the Third were Kings. “The
Duchess of Kingston's case” is to be found among Smith’s Leading
Cases, and it is reported at length in 20 State Trials, p. 355; but
probably not very many of those who find the case quoted as
authority take the trouble to find out what was the nature of
this cause celébre. 1f they were to do so they would find it reslly
more entertaining than many a novel; and because we believe
its particulars are not very genezally known we think it worth
while to give some account of it.

It is interesting not only for the various questions of law
raised in the course of the trial, but also for the romantic incidents
which gave rise to the prosecution, because the case was a prosecu-
tion before the Peers for bigamy, or polygamy as it is styled in
the Royal Comnission directing the trial.

Onc peculiarity about the case is this, that the accused was
found guilty and therefore she was not in fact ‘“the Duchess of
Kingston,” and the case which has been quoted so oft as ‘“the
Duchess of Kingston's case’ was not really the Duchess of
Kingston's, but the Countess of Bristol's.

The case illustrates the loose state of the marriage laws in
the titne of George I1. The heroine of the case was born Elizabeth
Chudleigh and at the time of her first marriage she was & maid of
honour to the Princess Royal. In the month of June, 1744, she
met the Hon. Augustus John Harvey at the Winchester races,
he beiug then a youth of seventeen, and in the Naval service,
Miss Chudleigh was then eighteen and she was on a visit at a
place near by ‘called Lainston, where her aunt, a Mrs. Hamner,
was siaying. Lainston was a diminutive parish. It consisted
of the house in which Miss Chudleigh was staying and a church
which was in the garden of the Houre. Mr. Harvey visited Miss
Chudleigh at this house, and a secret marriage between them was
agreed on, and the Rev. Mr. Ames, the parson of Lainston,
ngreed to solemnize it. About eleven o'clock at night the bridal
ncir, accompanied by the aunt, Mrs. Hamner, and two gentlemen
went to the church in the garden, and the marriage was solemnized
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by the light of a candle carried in the hat of one of the gentlemen.
Besides the parties above mentioned, a confidential servant named
Ann Cradock was present, she being charged to tgke care that
none of the other servants should have any notice of what was
going on. Why it was that the marriage was to be kept secret
does not clearly appear. It is alleged because of certain circum-
stances in Mr. Harvey’'s family; the tender years of the bride-
groom and kis inability to mu.intain his bride, and the probable
unwillingness of the latter to forfeit the post she held as maid of
honour, may also have had weight in determining to keep the
marriage secret. The union resulted in the birth in 1746 of a son,
who, however, shortly afterwards died in infancy. This fact
also was kept secret from all but a few persons. Thereafter a
coolness arose between the parties, and they ceased all cohabita-
tion, the lady continuing to pose as a spinster. In 1759, after
she had been living separate from her husband about twelve
vears, the eldest son of the Earl of Bristol having died, the lady’s
husband became heir apparent to his father “vith the immediate
possibility of succeeding to the peerage, as his father was ill.
His wife then bethought her that, in case such an event happened,
it might be desirable to have some authentic record of her marriage
She accordingly proceeded to Winchester where Mr. Ames then
lived, and found him, on what proved iv be his death bed. A
hook was procured and an entry of the marriage was made by
him therein. This book was sealed up and left with a friend of the
lady, to be guarded as a secret not to be disclosed unless required
by the lady. The person with whom it was deposited, however,
died and the book was found after his death by a member of his
family, and being apparently a parish register was forthwith
handed over to the rector of the parish of Lainston, in whose
custody it subsequently remained, and proved eveniually a part
of whe evidence for the prosecution. The Earl of Bristol having
recovered his health, the prospect of the husband’s succession
vo the title became more remote, and the Duke of Kingston having
hecorie enamoured of the lady she seems to have resolved that the
atiractions of a ducal coronet were superior to those of an earl’s.
In the “National Biography” it is said she became the Duke’s




T R LT

LB

THE DUCHESS OF KINGBTON’S CASE. 409

mistress: at all events her husband threatened her with a suit
for divorce, and intimuted that she should assis: him in getting
a decree in the Ecclesiastical Court, with & view to his ultimately
getting an Act of Parliament dissolving the marriage. This she
indignantly reftsed to do; but as both parties were really desirous
of getting rid of the marriage, it was thought by the leral advisers
of the lady that the desired result might be attained by a suit for
jactitation of marriage, which the lady should bring against her
husband. This suit was accordingly brought, and not very
strenuously deferded by the husband, and, for lack o' proof of
any valid marriage having taken place, a decree was pronounced
ir the lady’s favour. She appears to have beeu advised that she
might now safely marry the Duke who was anxicus to marry her,
though he declined to do =0 until the doubts as to the first marriage
were set at rest. The Duke it appears wae cogruzent of the pro-
ccedings in the jactitation suit, and took a wurm interest therein,
and shortly after the decree was pronounecd went through a
form of marriage with the lady. During his lifetime no question
was raised s to the validity of this pretended marriage, but after
Lis ceath his nephew, who was his heir at law, instituted pro-
ceedings in Chancery, and also a eriminal prosecution for higamy
against the lady. She claimed a right to be tried for the alleged
crime hy her peers, and as, even if she was not the Duchess of
Kingston, she mus. have been the Couness of Bristol, for by
this time her husband had succeeded to the title, it is clear her
claim was well founded, and was acceded to; and a Royal Com-
mission was issued for her trial before the Peers in tne Court of
of 2.:e Lord iTigh Steward. Accordingly, on the 15 April, 1776,
the irial began. The stately cerrmony which marked the pro-
ceedings is duly recorded in the pages of the State Trial¢ and th~
names of the numerou. peers who took part in the trial are to be
found on p. 623. The prosecution was led by Attorney-General
Thuriow (af*erwards a Lord Chaucellor). The judges of the
Commen Law Courts were in attendance. Lords Mansfield and
Camden took part, but whether in their capacity sJ peers, or as
comp °n lavr judges is not clear, possibly there were there in botn
capacities. Lord Camden certainly spoke for the judges on the
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questions of law submitted to them. At all events there was a
great array of legal tslent both at the bar and amorng the peers,
and it is for that reason that the conclusions of their Lordships
on the various legal points arising in the course of the trial con-
stitute such high authority.

The case was reraarkable for the singular step taken in limine
by t.e prisoner at the bar. After the reading of the indictment,
to which she pleaded “not guilty’’ and claimed to be tried “By
God and my peers,” and before the case was opened by counsel
for the Crown, she claimed the right to put in evidence the decree
in the jactitation suit, which she claimed constituted a bar to the
prosecution. This point was argued at some length by counsel,
but was disallowed. The evidence was then called, the record of
the marriage which the prisoner had herself procured to be made
was read against her, and Ann Cradock, the confidential servant,
testified to the fact of the marriage: all other eye-witnesses being
then-dead. In the course of the trial several questions of law
arose. (1) As to the effect of a judgment in a suit for jactitation
of marriage. How far, if at all, it is conclusive.—How far, if at
all, it may be controverted. The points decided have a wide
reaching effect on the law of evidence. It was held that the
judgment in qu-stion was not conclusive, and, even if it were
conclusive between the parties, it would not be so as against the
Crown, or a third party. (2) Then there was the ~laim of the
surgeon who had witnessed the birth of the child, that he should
not be required to disclose facts learned by him prof ssionally
to the prejudice of his patient, which was disallowed. (3) The
clamm of a noble lord that he should be excused from - 1swering
as to private and confidential statements made to him by the
accused, which was also disallowed. (4) The claim of u solicitor
of the Earl of Bristol o be excused from disclosing what he had
learned from Ann (‘radock when he was making investigations on
behalf of the Farl in the jactitation proceedings, which was also
overruled as the fact in question was not “a secret of his client.”

But the case is also interesting for the light it throws upon
that extraordinary method devised by our ancestors for alleviating
the savagery of the former eriminal law of England, and known as
“bhenefit of clergy.”
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Benefit of clergy was something like the well known dog law,
that a dog is eutitled to have one bite, because, according to this
privilege accorded to certain criminals, they might commit one
felony with practical impunity. This privilege by a singular
inconsistency was accorded to the literate members of the com-
munity, who by reason of their superior intelligence cught to
know better than to commit crimes, while it was denied to the
most ignorant who had more excuse for fuiling into crime. The
capacity to read however was the sole condition required to
constitute the criminal “a clerk” and thus entitled to claim the
benefit of clergy. For many felonies, bigamy inciuded, benefit
of clergy was claimable by the convict. But here again the old
English criminal law made a further distinction in criminals.
Commoners who claimed the benefit were to be burnt with a hot
iron in the presence of the court “on the brawn of the thumb”
with the letter M in case of murder, and with the letter T for any
other offence, and were further subject to imprisonment for a
period in the discretioa of the court not exceeding a year; but
(as their Lordshipe, on the advice of the Common Law judges,
found in the Duchess of Kingston's case) a peer and a peeress
were exempt both from burning in the hand, and also from im-
prisoument. The result of this celebrated trial was therefore
somewhat lamme and impotent, for, aithough the culprit was found
guilty of the offence charged yet, by reason of the privilege above
veferreu to, the sentence of the court was “Madame, you are
discharged, paying vour fees.”

The marriage in question appears to have been solemnized
without the prior publication of banns, and it was not till 18
years after the marriage in question in this case that the law wes,
Ly 26 Geo. J1. c.33, amended so 85 to invalidate marriages sosolemn-
ized. At the time the marriage took place it was the law according
to the Bock of Common Prayer that banns of marriage should
be published, and the book of Common Prayer was then and still
is a schedule to an Act of Parlinment, but at that time a marriage
otherwise valid could not be declared null merely for the omission
of the publication of banns and here we may remark that the
26 Geo. I1. c. 33, though repealed by the hnperial Stat., 4 Geo. IV.
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c. 76, wouid probably be held to be still in force in Ontario, and by
that statute a parson, sclemnizing a marriage as Mr. Ames
solerinized Miss Chudleigh’s marriage with Mr. Harvey, would be
guilty of a felony. The Ontario Marriage Act (R.8.0. ¢. 148)
requires that either a licence or banns should precede a marriage,
buc it does not expressly invalidate marriages solemnized without
either of those preliminarics. That a marriage without banns,
and without license, would be null and void therefore is by no
means clear; having regard to the Duchess of Kingston's case,
we are inclined to think it would not in Ontario.

How it may be in other parts of the Dominion we are not
able to say; but on this point as on all others connected with
marriage there ought to be a uniform law throughout the
Dominion. It ought not to be possible for a marriage to be null
and void in one Province and valid in another. But in order
intelligently to deal with the subject of marriage, the legislator
needs to be fully informed both as to the religious and temporal
aspects of the subject to be dealt with, and to be able clearly
to distinguish between those fundamental principles which all
Ckhristians admit, and those which are merely the ecclesiastical
rules of some particular part of the Christian fold, and have not,
and ought not to have, any universal ay =lication.

NOTES FROM THE ENGLISH INNS OF COURT.

Tue UNWRITTEN LaAw.

Lawyers throughout the Empire will have read with some
concern the report of a recent case at the Old Bailey in which an
officer was acquitted on a charge of murder. It is difficult to say
what the defence really was. The accused came home to find
that his wife was being bothered by another man whose character
was none of tne best. He went to chastise the offender with a
heavy whip. There was a scuffle, in the course of which the
lady's lover was killed. The crime was murder or nothing.
The prisoner, who was defended hy Sir John Simon, gave no
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evidence on his own behalf. Counsel for the Crown contended
betore the jury that in law there was no answer to the charge.
The deceased man had not been caught flagrante delicto; there was
no evidence that the accused had acted in self defence. The
learned judge, too, drew attention (as he lawfully might) to the
fact that the prisoner had not depied the charge on oath and he
also spoke of the dangerous precedent which would be created
if the prisoner acted upon any uunwritten law. Yet the jury
acquitted the prisoner. They feared, possibly, that a verdict
of guilty even with a recommendation to mercy which would
certainly tave been accorded by the King, might have lost the
prisone. his commission.

THE Law Orricer’s RIGHT or REPLY.

This cese has drawn attention to a peculiarity of criminal
procedure in England. Had one or other of the Law Officers
attended in person he could have exercised the right of reply.
In other words, the prosecution would have had the last word
with the jury. But it is extremely doubtful whether even Sir
Frederick Smith at his best could have done anything to prevent
the jury doing what they did. And who can blame them? A
inan who annoys the wife of another man who is serving at the
front is not likely to get much sympathy. The maxim inter arme
silent leges may, however unconsciously, have influenced the
minds of the jurors. As to the Law Officer’s right of reply, this
still exists notwithstanding the Criminal Evidence Act. Sir
Edward Clarke, who was once Solicitor-General, has often con-
tended for its abrogation, but many great law officers have said
that its occasional exercise is essential to the administration of
justice.

Mr. BmRELL, M.P.

The Rt. Hon. Augustine Birrell, M.P., has informed his
constituents that he does not in‘end to seek re-election in the
new Parliament when the time comes for that body to be called
into existence. Mr. Birrell is a man of many attainments. He
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may be variou.iy described as lawyer, politician, or library genius.
His career as poiiiician scarcely invites comment in these pages;
but it is fa'r to say this. After the unhappy disturbances in
Dublin—ray native city—Mr. Birrell who had been Chief Secre-
tary fur Ireland. tendered his resignation whicu was accepted.
His avologia which wus heard ir the House of Commons on May
3, 191¢, was worthy of ‘he man. He took the whole blame for
evervth'ng upon himself. Yet in the light of sulsequent eveats
it is fairly ocvious that in all that he did and seemed to leave
undone he was but carrving out a policy settled by others—
his masters—a policy of attempted conciliation which has been
and still is being practised in Ireland. As to whowner it will
succeed time will show. [n the meantine let us reserve judgment
upon one of tho-e who was ordained to practise it. Having said
this much, let us leave him as politician, only to wait upoa him
ance more a8 lawver and man of letters.

Mu. Biareny, K.C.

Mr. Birrell was for many vears at wue Chancery Bar. He
is a lawyer of no means attainments. He might have achieved
a greater suc~ess had he not been lured into politics—had he
confined his literary efforts to deeds and pleadings. But the
law is a jealous mistress.  ‘“Among lawyers' he has been heard
to say with some pathos, ‘1 am a iiterary man.” Among litera=y
men “I am spoken of, with bated breath, as a lawyer!

The present writer, having read most of his ‘vorks, can cer-
tainly claim to be one of the lawyers here mentioned; and even
if the lawycr is not, ordinarily speaking, of a liteiary turn he will
fnd much amongst Mr. Birrell's essays to faseinate and engross
his attention. TFer this author bas by no means confined him-
selfl to writing essarx on literary subjects. Nor is he merely—
though he may be largely-—a critic in the ordinary sei.ze. He
nas struck out a line of his own. He wanders along paths where
law and literature meet. He explores regions into which your
literary genius dare not venture. Here he is unrivalled. “A
literary man’ wrote Dr. Johnson “should always have lawyers
to converse with!” In Mr. Birrell's caoc there was no need.
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Sour or His Lezar. WrITINGS.

It is true that of his purely legal writings those best known
first came into being as lectures. A book on “The Powers and
Duties of Trustees” may now be found in the law library. Birrell
gave lectures on this subject to the students of the Inns of Court,
and these were subsequently publishes. They aré fascinating
reading. They abound in that wb’msical humour for which
their author is famous. It used to be said that in the course of
them he told the students: “One of the chief functions of a
trustee is to commit judicious breaches of trust.” But I have
been unable to find this dictum on the printed page. On another
occasion he lectured on “Changes in Equity procedure and prin-
ciples in the 19th century.”

This was one of a seriex of lectures delivered by various ex-
perts at the beginning of the present century. They were all
published in book form sub nomine “A Century of Law Reform.”
Mr. Birrell’s lecture will there be found. His description of the
old Chancery proceedings is magnificent. He once wrote an

essay on “Contempt of Court” heing a review of a work on that
" subject in which he points out what is indeed known to most
lawyers that it is a contempt to assault a process server. He
then goes on: “How necessary it is to protect the humble officer
of the law who serves writa and subpcenas is proved by the case
of one Johns, who was rightly committed to the Fleet in 1772,
it appearing by affidavit that he had compelled the poor wretch
who sought to serve him with a subpana to devour both the
parchment and the wax seal of the court and had then, after
kicking him so savagely as to make him insensible, crdzred his
body to be cast into the river.”” An essay on “ Contempt of Court”’
may be found in the volume entitled ‘‘ In the Name of the Bodleran.”
His partial definition of “Contempt’’ is worth reading:

“An ill disposed person,” he writes, “may exhibit contempt

of court in divers ways—for example, he may scandalize the
court iteelf, which may be done not merely by the extreme
measure of hurling missiles at the presiding judge or ioudly
contemning his learning or authority, but by ostentatiously
reading a newspaper in his presence or laughing uproariously
at a joke made by somebody else.”
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In this volume, too, may be found another piece in which he
was discussing 8 resent Act of Parliament whkich had deprived
certain persons of valuable property. He treats of title, and
says: “There is no other way of holding property than by legal
title. Sometimes that title has been created by an Act of Parlia-
ment, and sorsetimes it is a titie recognised by the general laws
and custonu. of the realm, but a legal title it has got to be. Titles
are never ratters of chetoric, nor are they jure divino, or conferred
in answer to prayer; they are strictly legal matters, and it is the
very particuiat business of courts of law, when properly invoked,
to recognise and enforce them.”

MisceLLANEOUS LEGAL REFERENCES.

The lawyer who reads Birrell wili f.-d more in him to amuse
and interest than any casual reader. Secatierad up and down
through his writings cve to be found numerous pasceges which
appeal at once to the legal mind Indeed. the very sentences,
the words and language used. though never dull are redolent of
law. Asa last quotation, let me give a description of the calling
of a barrister-at-law, which is taken frem the essay **Of Actors.”
After mentioning = ceiebrated actor whr had wished to be a member
«i the legai profession, Mr. Birrell goes on: **He did not like Li~
children to come and see him act, and was always regretting—
ieaven help him! that he wasn't a barrister-at-law. Look on
this picture and on that! Here we have Macbeth, that inighty
thane; Hamlet, the intellectual symbol of the whole world of
modern thought; Strefford in Robert Browning's fine play;
splendid dresses, crowded threatres, beautiful women, royal
audiences; and on the other side, a rusty gown, a musty wig, a
fusty court, a deaf judge, an indifferent jury, a dispute about a
bill of lading, and ten guineas on your brief—which you have
not been paid, and which you can’t recover—why, *’tiz Hyperion
to a safyr!'”
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LIABILITY OF HOUSEHOLDERS FOR INJURI ES TO
INVITEES.

An interesting case was recently before Mr. Justice Béilhache ,
raising questions which might readily arise at any time, touching
the liability of any one of us for damage caused to some person
coming to our house who suffers some injury through the state
of our premises. The case deals with the position of the house-
holder’ where a tradesman or other person, lawfully upon the
premises with the permission of the householder, meets with
some unexpected accident through some unknown defect in the

state of the premises. It is the sort of question which might f%ce‘

a householder at any moment. There are a number of authorities
which deal with the point, and we propose in this article to examine
the position in the light of these authorities, and incidentally to
point out the significance of the recent case to which we have
referred.

In the first place, we find that there is a duty owed by those in
possession of the premises to those who come lawfully on to the
premises. This duty can hardly be said to be thrown on the
occupier of premises by the general law of negligence. It is hard,
no doubt, to find the true basis of the ground. The case which
we are discussing must be distinguished from the case of a person
erecting a building for profit and iftviting persons to make use of
the building in consideration of the payment of money. The case
of Francis v. Cockrell, 23 L.T. Rep. 466, L. Rep. 5 Q.B. 501,
stands half-way between the two. There the committee of certain
steeplechases, held yearly at Cheltenharh, caused a stand to be
erected to enable people to view the races. The stand had been
so erected yearly for some past years. But on this occasion the
stand collapsed and injured the plaintiff, who brought an action
against one of the persons interested in getting up the races, and
who had on behalf of himself and others employed a good firm of
contractors to carry out the erection of the stand. Except,
apparently, that the moneys received from those making use of
the stand and from letting the refreshment room in the stand

“building were paid into the race fund for the general benefit of the
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races, the defendant had no pecuniary interest ir the money re-
ceived from the stend. The Court, however, held that the plain-
tiff could maintain an action.

In the last-mentioned case the Court clearly felt some difficulty
in defining the precise ground on which the action coula be main-
tained. Chief Baron Kelly, although stating that there was clearly
no express contract between the parties, took the view that there
was an implied contraci. He held that it was immaterial for what
purpose the moneyv was paid, and considered it sufficient that the
defendant, having possessed himself of the stand, impliedly prom-
ised that the defendant, having peid his entrance money, should
have a seat on the stand during the steeplechase. His Lordship
held that the general proposition of law that where a man ergages
to supply another with a particulsr thing for a pecuniary con-
siderat:nn, he impliedly contracts that the thing is fit for the
purpose, applied to the case before the “ovrt, subject only to
this qualification, that he did not contract against defzets in
the thing not only not known to the person contracting, but
undiscoverable by the exercise of reasonable skill and diligence
or by any ordinary and reasongble means of inquiry and exam-
ination. The judgment of Baron Martin was much to the same
effect. Baron Channell, however, remarked that hed "the de-
fendant built the stand for his own profit the case would have been
quite clear. On the authorities his Lordship thotgbt thr.t the
fact that he got no individua! benefit from the money made no
differerce. Mr. Justice Montague Smith considered that s
contract of this kind threw a duty on the defendant, and that
the defendant had in effect promised that due care ard skill had
been used in the construction of the stand. But his Lordship
thought that the obligation could be put in another way—namely,
that there was an implied promize that the building was reason-
ably fit for the use for which it was let, so far us the exercise of
reasonable care and skill could make it so. Negligence having
been found on the part of those who had constructed the stand,
his Lordship was of opinion that the defendant was liable for
that negligence.

We have taken the case of Francis v. Cockrell (sup.) as cur
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commencing point, for it illustrates the difficulty of arriving at
the true ground for saddling the responsibility {or an accident to
a person making use of another's premises with the permission of
that other person. In that case it was regarded as founded on
contract. Now let us see if this be the true ground where there
is no consideration passing. In an Irish case—Sullivan v. Walers
(14 Ir. C.L.R. 460)—Lord Chief Baron Pigot, who fully examined
the law as it then stood, expressed himself unable to ascertain
and lay down any satisfactory general rule. But in an earlicr case
—Quarman v. Burnett (6 M. & W. 409) —Barun Parke in delivering
the judgment of the court observed that the rule of law might
be that where a man is in possession of fixed property, he must
take care that his property is so used and managed that other
persons are not injured, and his Lordship observed that such
injuries are nuisances.

We now come to the most imporiant case of ali—Indermaur v.
Dames (14 L.T. Rep. 484; L. Rep. 1 C.P. 274)—where the law
was carefully considered. The facte in that caze may be briefiy
stated as fouows: The premises of the defendant, who was a suger
refiner, consisted of a building adapted to the ordinary uses of the
trade. Incidentally there was & shoot or hole in the floors of the
building through which sugar was lowered or raised as oceasion
required. When not so used. the hole served as a means of
ventilation. Apparently the light on the pretnises was necessarily
subdued. The plaintiff was a journeyman fitier employed by a
patentee who had fixed a patent gas regulator upon the premises.
Part of the contract between the patentee and the defendant -
involved the testing of the gas jets in the building, and it was in
the course of this wuck that the plaintiff fell through the hole and
was injured. The court found that there was evidence of neglect
on the part of the defendant and, in effect, that the defendant
had not take:1 reasonabie care to prevent an accident of the kind,
and in such circumstances, arising.

The main point brought out by the court in the last-meationed
case was *he distinction between the rights of a mere licensee upon
another’s premises and the rights of a person who is in effect on
the premises in the course of business. This distinetion had from
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time to time been drawn in previous cases. Thus Baron Alderson
in the case of Southcote v. Stanley (1856, 1 H. & N. 247) laid it
down in the course of the argument that there is a distinction
between persons who come on business and those who come on
invitation. While Baron Bramwell in the course of his judgment
said that if a person asked a visitor to stop at his house and the
former omitted to see that the sheets were properly aired, whereby -
the visitor caught cold, the latter could maintain no action. Again
in the case of Chapman v. Rothwell (1858, E.B. & E. 168) Mr.
Justice Erle remarked that there was a distinetion between a
visitor who must take care of himself and a customer who as one
of the public is invited for the purpose of business carried on by
the defendant.

In Indermaur v. Dames (sup.) Mr. Justice Willes in delivering
the judgment of the Court of Common Pleas dealt with the
position of a person who resorts to the premises in course of busi-
ness. His Lordship said that a customer was only one of a general
class of persons coming to premises by the invitation express or
implied of the occupier. The learned judge laid it down that
members of this class are entitled to protection from danger, and
are entitled to the exercise of reasonable care by the occupier to
prevent damage from unusual danger of which the occupier knows
or ought to know, such as a trapdpor left open, unfenced, or
unlighted. Taking the instances of a customer at a shop, his
Lordship said: “This protection does not depend upon the fact
of a contract being entered into in the way of the shopkeeper’s
-business during the stay of the customer, but upon the fact that
the customer has come into the shop in pursuance of a tacit
invitation given by the shopkeeper, with a view to business which
concerns him; and if a customer were, after buying goods, to go
back to the shop in order to complain of their quality, or that
the change was not right, he would be just as much there upon
business which concerned the shopkeeper, and as much entitled
to protection during this accessory visit, though it might not be
for the shopkeeper’s benefit.”

The judgment in the last-mentioned case is important in that
it in the first place distinguished the two classes of persons coming
to the premises, in the second place defined more clearly than

!
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heretofore the exact class of person entitled to what we may call
the higher degree of protection, and in the third place defined the
nature or degree of protection. As to the first point, the distinc-
tion was drawn in che judgment of the court between mere visitors
or volunteers resorting to the premises on the one hend, and on the
other _hand persons who go, not as mere volunteers or licensees or
. guests, but who go upon business which concerns the occupier,
and upon his invitation express or implied. As to the second
point, the persous who are entitled to the higher degree of pro-
tection sufficieatly appear from the disiinction so drawn. As to
the third point, the court considered it settled law that a person,
going to the premises upon the invitation express or implied of
the occupier, if using reasonable care on his part for his own
safety, is entitled to expect that the occupier shall on his part
use reasonable care to prevent damage from unusual danger,
which he knows or ouzht to know. -
The case of the owner of premises let as flats who fails to keep
the common staircase in a proper state of repair and free from
d.nger, and who may thereby become liable to persons usirg the
staircase at the invitation express or implied of a tenant, may
be here mentioned. But it appears to us that although cases of
this kind are often cited in support of the general doctrine laid
down in Indermmaur v. Dames (sup.). these cases very readily
obscure the true nature of the doctrne, for the fact of letting
remises with a common staircase raises a different relationship
in point of Jaw. However, the case of Miller v. Hancock (69 L.T.
kep. 214; (1893) 2 Q.B. 177) may be cited here. In that case
the court held that there was an implied obligation upon the
owner of the premises to keep the stairease in repair, and that the
ordinary rule of easement law that he who owns the easement
must do the necessary repairs for the enjoyment of the casement

did not apply.
There is one type of case which, although conneeted with the

duties of occupiers of premises {owards other persons, we do not
intend to deal with. This is the case ¢l injury to passers-by, who,
through some defect of the premises, are injured, not as invitees,
but as mere members of the public using the highway adjoining
the premises. Although these highway cases stand on a peculiar
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footing, we may mention here the case of Tarry v. Ashton (34 L.T.
Rep. 97; 1 Q.B. Div. 314). The facts in that case may be briefly
stated as follows: The defendant occupied a house from the front
of which a large iamp hung over the highway. The lamp fell on
the plaintiff and injured her while making use of the highway.
The larrp was out of repair through decay, but this was not, as the
jury found, known to the defendani. ‘The fall was caused by the
fall of the man who was working at the lamp. His ladder slipped
owing to the wet and windy weather, and to save himself b: clung
to the lamp. The fastening of the lamp to the premises was, on
exarr ination after the accident, found to be in a decayed state.
This man was employea by the defendant for the purpose of
blowing water nut of the gas pipes. The court held that the
defendant was liable.

In the recent case of Prilchard v. Peto ((1917) 2 K.B. 173),

. which Is the case we referred to in the opening lines of this article,

the plaintiff was an “invitee.” He was on the doorstep of the
premises, and when there a piece of the cornice from the top of
the house fell on him, injuring him. It was admitied by him that
the house was in apparently good repair, and that the defendant,
the occupier, did not know of the defect in the cornice. The
defect was an old one due to the action of the weather upon the
cem-nt. The lesrned judge-—Mr. Justice Bailhache—held that
the d-~fendant owed the same duty tc the plaintiff as was owed
to the plaintiff in Indermaur v. Dames (sup.), which was quite a
different duty to that owsd by the defendant tc the plaintiff in
Tarry v. Ashton (sup.). But his Lordship pointed out that it
was necessary to show that the defendact was or ought to bhave
been aware of the decay of the cornice, whereas it was admitted
that she was ignorant of it, and it was not shown that the fact
of her ignorance was due to neglect of some reasonable precaution.
In the circumstances the plaintiff failed in the action.

In these days, when it is hard to get repairs, even of the most
urgent kind, effected, householders can but feel some anxiety
about the state of their premises, and, in particular, whether that
state of disrepair will not lead to some accident to those upon
their prenises as “invitees.” In the recent case, however, to
which we have just referred the latent defect does not appear to

i{?
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have been in any way due to the war. How far war circumstances
would be an element in deciding the quertion of negligence in such
cases has yet to be determined.—Law Times.

SEIZURE OF GERMAN-OWNED PROPERTY.

The Trading-with-ihe-enemy Act of the United States pro-
vides for the appointment “‘of an official known as the alien property
custordan, who shall be empowered to receive all money and
property in the United State: due or belonging to an enemy, or
ally of enemy,” etc.

Acting under ‘this statute the President by executive order of
October 12, 1917, empowered the alien property custodian “to
require the conveyance, transfer, assigninent, delivery or payment
to himself, at s11ch time and in such manner as he shall perscribe,
of any money or other properties owing or belonging to or held
for, by or on account of, or on behalf of, or for the benefit of any
enemy or ally of an enemy, not holding a license granted under
the provisions of the Trading-with-the-enemy Act, which, after
investigation, said alien-property custodian shall determine is so
owing, or so belongs, or is so held.”

Provision is made for the payment to the alien-property
custodian of any indebetedness owing to an alien enemy or forthe
dclivery to him of any property belonging to such enemy, even
though such payment or delivery may not be mandatory under
the terms of the Act.

The property to be seized under the legislation to which we

are referring is captured not as booty of war, but to prevent it.

from being used for purposes of hostility against the Uniled
States.—Case and Comment.

An adult dasughter who is » competent automobile driver, in
taking a car in which her father has a partnership interest for
business purposes, with his implied consent, for a plessure trip on
which her mother accompanies her, is held not to be the servant
of her father, in Woods v. Clements, L.R.A. 1917E, 357, so as to
render him liable for an injury inflicted by her negligence upon a
traveler on the highway.

.
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in accordance witk the Copyright Acl.) -

SHIP — CHARTERPARTY — BILL OF LADING — CONSTRUCTION" —
('ONDITION IN CHARTERPARTY THAT BILL OF LADING TO BE
“CCNCLTISIVE PROOF OF CARGO SHIPPED '—INCORPORATION
OF CONDITIONS OF CHARTERPARTY N BILL OF LADING.

Hogerth Shipping Co. v. Blyth (1917) 2 K.B. 534. This case
turns upon the construction of a bill of lading. The bill of lading
in question was for a specified number of bags of sugar, but it
was qualified by the words “weight measure quality contents
and value nnknown ™ but it also contained the words “freight
and all othor coaditions and exceptions as per charterparty.”
The charterparty contained the following clause “The Captain
to sign eastern trade bills of lading which are to be deemed to be
conelusive proof of cargo shipped, and their conditions to form
part of thix charterparty.” At the port of discharge there was a
sheocge in the number of bags, but evidence was given that all
the bags placed on board had been delivered. The question was
then ratsed whether such evidence was admissible in the circum-
stances.  Lush, J., on a case stated by arbitrators, thought that
tic conelusive clause in the charterparty was incorporated in
the bill of lading, but it was conclusive only as to the number
of bag~ hut not ax to their contents, and that it was open to the
=hipowners to shew that they had delivered all the sugar put on
board. The Court of Appeal (Eady, and Scrutton, 1..JJ., ind
Bray, J.), came to the conclusion that the conclusive clause i the
charterparty vas not incorporated at all in the bill of lading,
becanse it was inconsistent with the express terms of the hill of
lading. which stated that “weight measure guality contents and
value unknown,” Serutton, 1..J., and Bray, J., were of the opinion
that the only conditions of the charterparty incorporated in the
bill of lading were such, if any, ax were to be performed by the
consignee, including therein obligations on the shipowner, quali-
fyving or relevant to such conditions. It mayv be observed that
the appeal from Lash, J., was dismissed, but that learned Judge
held that the shipowners were liable for the value of the missing
bags, but not for their alleged contents, and all the judges of
appeil consider that the shipowners were not liable even to that
extent, and therefore if there had heen . cress-appeal it would
have been allowed.
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ARBITRATION—POWER OF ARBITRATOR TO ORDER S8ECTRITY TO BE
GIVEN FOR COSTS—ARBITRATION AcT 1889 (52-53 vicT. C. 49)
5. 2, 1sT scHEDTLE cL8. (f) (1) —(R.8.0. c. 65, 8. 6, SCEED. A.
ce. (7) (1).)
In Re Unione Stearineric Lauza & Weiner (1917) 2 K.B. 558.
Ina this matter the simple question was whether or not an arbitrator
has under the Arbitration Act, s. 2, and the form of submission
set out in the schedule to the Act (see R.S.0. c. 63, s. 6 and sched.
A., cls. (1) {).) any power to order a party to the reference to
give security for the costs of the opposite party. A Divisional
Court (Lord Reading, C.J., and Avoryv, and Shearman, JJ.),
decided that he had not that power.

MATNIENANCE OF SUIT—MAINTAINED ACTION SUCCESSFUL—-

LIABILITY OF MAINTAINER.

Neville v. London Ezpress Newspapers (1917) 2 K.B. 564.
The Court of Appeal (Eady and Serutton, L.JJ., and Bray, J.),
have dismissed an appeal from Lord Reading, C.J. (1917), 1
KB. 402 (noted ante p. 179), holding that an action for
unlawfully maintaining an action will lie against the mair
tainer, notwithstanding that tl:e action maintained proved to e
sucecessful.

LLANDLORD AND TENANT—{'OVENANT BY LESSEE FOR SELF AND
ASSIGNS NOT TO SUB-LET WITHOUT LESSOR'S CONSENT—
SUB-LEASE—FURTHER SUB-LEASE BY SUB-LESSDE WITHOUT
CONSENT—LIABILITY OF LESSEE.

Mackusick v. Carmichael (1917) 2 K.B. 581, This was a
counterclaim by a lessor against his lessee for breach of covenant
by the lessee that he and his assigns would not sub-let the demised
premises withou the consent of the lessor. The circumstanees
were that the lessee had sub-let part of the demised premises with
the consent of the lessor, and that this sub-lessee had subley
without the leave of the lessor. The question therefore to he
determined was wh ther the sub-lessee was “‘an assign’’ of the
original lessee within the meaning of the cavenant, and Atkin, J.,
held that she was not.

CHARTERPARTY-—DEMURRAGE—ARRIVAL OF SHIP IN OR OFF
PORT OF DISCHARGE—CONDITINN PRECEDENT TO RUNNING
OF LAY DAYS—UBSELESSNESS OF ARRIVAL.

Ouwners of S. S. Plata v. Ford (1917) 2 K.B. 593. This was
an action by shipowners for demurrage. The charterparty
provided that the ship should discharge her cargo at a certain
rate “time to count twenty-four hours after arrival in or off port
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of destination whether berth available or not.” Her port of
discharge was Havre And in the course of her voyage she received
nctice that if she went to Havre she would be sent back to Cher-
bourg, a distance of 75 miles, tn await her turn when she could be
received at Hasre. Accordingly the vessel put in to Cherbourg
and remained there several days until she received permission
from the French authorities to proceed to Havre. Bailhache, J.,
on a case stated by aa arbitrator held that the lay days did not
begin to run until the vessel actually arrived ii or off Havre;
and the fact that it would have been useless to proceed there
sooner than she did did not excuse her arrival at Havre as a
conditio.. precedent to the running of lay days.

CHARTERPARTY—TIME CHARTER—HIRE TO CEASE ON LOSS OF
SHIP—REQUISITION OF SHIP BY ADMIRALTY—L088 BY WAR
RISKS—RIGHT OF CHARTERERS TO SHAKE IN ADMIRALTY
COMPENSATION.

London American M., T. Co. v. Rio de Janerio T. L. & P.
Co. (1917) 2 K.B. 611. This was an action Ly shipowners to
recover the amount due for hire of a vessel under a charterparty.
The charterparty was made in 1914, and provided for the use
of the vessel by the charterers for a period of eight years, but, if
the ship was lost in the mean*ime, hire was to cease from the day
of its loss. The vessel was requisitioned by the Admiralty on
the terms that if she was lost by war risks compensation based
on her value would be paid. Shortly afterwords vhe vessel was
sunk by the enemy. The defendants the charterers claimed to
be entitled to a share cf the compensation payabie by the Ad-
miralty; and the action was brought to determine whether or not
they had any such right, and Rowlatt, J., who tried the action,
held that the compensation was in *he natare of insurance money,
and that the rights of the charterers having ceased the moment
the vessel was lost, they had no right to participate in the com-
pensation.

ADMIRALTY—MARITIME LIEN—IISCHARGE OF LIEN BY VOLUN-
TEERS AFTER SALE OF VESJEL—ACTION IN REM FOR REIM-
BURSBEMENT—I)OCTRINE OF SUBROGATION.

The Petone (1917) P, 198. This case involved the considera-
tion of the doctrine of subrogation. The circumstances of the
case were briefly as follows: The plaintiff’s claim was in rem
against the Petone for wages paid to the master and erew and for
disbursements made by the master, which the plaintiffs had
paid when acting as agenis of former owners of the vessel, in
order to effect a sale of it.  No assigament had been made to the
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plaintiffs \of the claims which they thus discharged, and which
constituted a marit’ 1e lien or the vessel. The vessel was sold,
and subsequently re-sold to the defendants. The plaintiffs
claimed to be subrogated to the rights of the master and crew
in respect of the claims which they had thus paid off: Lut Hill, J.,
held on an application to set aside the writ as disclosing no cause
of action, that, in the absence of any assignment of the claims
of the master and crew, the plaintifis were not entitled to any
lien in respect of the payments they had made, and the writ was
accordingly set aside.

Prize CouRT — TRADING BETWEEN FOREIGN AND BRITISH
BRANCHES OF ENEMY FIRM—G00DS TRANSMITTED TO RRANCH
IN ENXGLAND OF ENEMY FIRM.

The Achilles (1917) P. 218. Evans, P.P.D,, in this case held
vhat gcods shipped after the outbreak of the war on a Britist
vessel by the Bangkok branch of an Austrian firm, and delivered
to the warehouse of the firm in Manchester, were liable to con-
demnation as prize.

ADMIRALTY — SALVAGE — NEUTRA' vESSEL — C.RGO OF MUNI-
TIONS FOR FRENCH GOVERNMENT—ATTACK BY SUBMARINE—
SERVICES RENDERED BY BRITISH A RMED TRAWLERS.

The Carrie (1917) P. 224. This was a claim for salvage by -

the officers and crews of two British armed trawlers. The vessel
salved was a Swedish vessel carrying munitions for the French
Government. She was stopped by an enemy U-boat and he.
crew ordered to take to the boats. The submarine was pr-
paring to sink her, when two British armed trawlers appeared,
and she desisted. The crew refused to return to the vessel and
the trawlers took her in charge and brought her to port. It was
contended that in performing this service they were merely
performing a public duty in protecting the property of the French
Government, but Hill, J., held that such public duty did not
extend to the vessel itself, and tnat the salvage wr- not omly
from attack by the enemy, but also, owing to the actioa of the
crew, a selvage from maritime perils and he awarded £750.

CoMPANY—MBZEETING—VOTING BY PROXY—APPOINTMENT OF
PROXIES TO BE LODGED TWO DAYS BEFORE MEETING—AD-
JOURNFD MEETING—APPOINTMENTS "¢ PROXIES LODGED
AFTER MEETING BUT BEFORE ADJOURNED MZETING.

McLaren v. Thomson (1917) 2 Ch. 261. This was an appeal

from the decision of Astbury, J. (1917) 2 Ch. 41 (noted ante p.

339), holding that where the articles of a litnited company require
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the appointments of proxies to be lodged two clear days before
the meeting at which the proxies are to act, the article is not
complied with by lodging the appointments after the meeting is
adjourned and two days before the day to which it is adjourned.
The Court of Appeal (Eady, Bankes and Warrington, L.JJ J
agreed with Astbury, J., and dismissed the appeal.

WAR—PATENT OF ALIEN ENEMY—PETITION FOR REVOCATION OF
. PATENT—APPLICATION TO AMEND PATENT BY DISCLAIMER.
In re Stahlwerk (1917) 2 Ch. 272. This was a petition to

revoke a patent of invention. The respondent was an alien
enemy and asked that the patent in question might be amended
by way of disclaimer. Sargant, J., held that this was by way of
defence and therefore the respondent, though an alien enemy,
was competent to ask that relief.

CoMMISSION AGENT—CONTRACT FOR INDEFINITE PERIOD—DETER-

MINATION OF CONTRAGT—“REPEAT ORDERS’—CONTINUANCE

OF COMMISSION AFTER AGENCY TERMINATED.
Levy v-Goldhill (1917) 2 Ch. 297. The plaintiff in this case,
in the course of travelling for his own business, obtained orders

for other traders on terms of commission, and for this purpose the .

defendant agreed with the plaintiff as follows “I agree to pay you
half profits on receipt of orders (provided the customer is good),
same applies to repeats on any accounts introduced by you.”
The defendant subsequently terminated the relation instituted
by the agreement, without giving any prior notice of his intention

to do so. The plaintiff claimed that the defendant was not

entitled to terminate the agreement without notice, and also
claimed commission on “repeat’ orders received by the defendant
after the termination of the agreement. Peterson, J., who tried
the action, held that there was no employment of the plaintiff
by the defendant in the strict sense, and that the defendant was
entitled to terminate their relations without notice, but he also
held that the plaintiff was entitled to ‘ommissions on orders
whenever received if they came from customers whom he had

introduced to the defendant. He held that there had been a

breach of the agreement because the defendant had repudiated
his liability to pay commission in respect of repeat orders, and in
discussing the measure of damages he says: “What has to be
ascertained is the present value of the probability or possibility
of the defendant receiving orders in the future from customers
who were introduced by the plaintiff before the relations between
him and the defendant were terminated.” An inquiry we may
observe of a somewhat difficult nature. .
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Reports and Motes of Cases.

Province of Alberta.

SUPREME COURT, APPELLATE DIVISION.

Harvey, C.J., Scott, Stuart, and Beck, JJ.] [37 D.L.R. 171.
' Re SmaLr DeBrs RECOVERY AcCT.

Constitutional law—As to judiciary—Appointive powers—Justices
of Peace. .

The Small Debts Recovery Act (Alta.), which confers a
limited civil jurisdiction oA Justices of the Peace, is within the
legislative powers of a province, under sec. 92 (14) of the B.N.A.
Act, as to its administration of justice, and is no encroachment
upon the Dominion appointive powers as to the judiciary under
sec. 96 of the B.N.A. Act.

See also Polson Iron Works v. Munns (Alta.), 24 D.L.R. 18
(annotated); Colonial Investment v. Grady, 24 D.L.R. 176, 8
A.L.R. 496; Kelly v. Mathers, 23 D.L.R. 225, 25 Man. L.R. 580;
Re Farmers Bank, 28 D.L.R. 328, 35 O.L.R. 470."

H. H. Parlee, K.C., for the Act.
Frank Ford, K.C., contra.

ANNOTATION ON ABOVE CASE FROM 35 D.L.R.

The Alberta Act for expediting the decision of constitutional and other
legal questions is as broad in its terms as our own Ontario Act, R.S.0. 1914,
¢. 85, authorizing the Lieutenant-Governor-in-Council to refer to the Supreme
Court ‘any matter which he thinks fit to refer’; and the Actreferred in the
principal case is, not an actual existing statute, but only a proposed Act. I
merely mention this to save any future investigator wasting as much time as
the writer of the present note wasted in hunting for the statute among the
Alberta Acts. True, Harvey, C.J., says in his opening sentence that it is
only ‘‘a proposed Act”; but sometimes the things one is most likely not to
notice are those which lie immediately under one’s nose.

It is a strange thing that although over fifty years have passed since the
Confederation Act came into force, no authoritative and comprehensive
interpretation of s. 96 which provides as follows:—

96. The Governor-General shall appoint the judges of the Superior,
District, and County Courts in each province, except those of the Courts
of Probate in Nova Scotia and New Brunswick,

has yet been given. The ambition of the present writer is to contribute
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something towards that end. In the meanwhile the judgments which come
the nearest to 8 comprehensive interpretation appear to be those of the prin- '
cipal case, and that of Weldon, J., in Gasong v. Bayley (1877), ! P. & B. 324,
which is referred to only very slightly in the above judgment of Harvey, CJ.
None of these judgments, however, state the jurisdiction possessed at Con-
federation by the courts referred to in s. 96 as “ District and County Courts;”
and, with submission. an examination of the pre-Confederation statuies shews
one or two crrors of fact. ’

Weldon, J., in Ganong v. Bayley, says:—

‘“At the time of the pewing of the Confederation Act, there were
Supesior Courts in all the provinees which were embiraced in the Con-
federacy. There were District Courts in Canada. In Lower Canada
there were the districts of Gaspe, of Saguenay, and of Chicoutimi; there
were the County Courts existing in Upper Canada, and (sic) subeequently
were established in New Brunswick, Nova Scotis, and Prince Edward
Isiand. It appearsto m. ‘hese were the courts that the Governor-General
wa8 to appoint the judges 1o, when cstablished, or as vacencies may oceir,
and to provide for them salaries. - ‘lowances, and pensions. There were,
also, at the time of the passing of t.. > Confederation Act Commissioners’'
Courts for the summary trial of smal. <nuses in what is now the Province
of Quebec, and there were Division Cou.. “» Ontario. No reference is
made to them in the said Act.”

T'o expand this passage in the judgment of Weldon 7 _ ay be said to be
the principal object of this note. I shall not dwell on the subje:t of **Superior
Conrts.”” [ dealt with that portion of the sectiou to the best of my ability
in an annotation to the ¢ase of Polson fron Works v. Munrs (1915), 24 D.L.R.
18. I msy, however, supplement what is there said by a reference to Colonial
Investment and Loan Ce. v. Grady (1915), 24 D.L.R. 176. ® A L.R. 496; and
Re Public Utilities Act, City of Winnipeg v. Winnipeg Electric R.W. Co. (1916),
30D.L.R. 159, 26 Man. L.R. 584. Neithershall I labour the point taken by Sir
John Thempeon in his famous Report on the Quebec District Mugistrates
5 Act, 1888 {Hodg. Prov. Legis. 1867-1885, p. 358 #¢¢.), that the words “ Judges
of the Superior, District and County Courts,” include all classes of judges
1 like those designated, and not merely the judges of the particular courts
2 which at the time of the passage of the Federation Act happened to bear those
names. The judgments in the principal case support this if anything mor~
than common sense need be appealed to; and reference may also be made to
In re Small Deb's Aci (1896}, 5 B.C. 246; and Burk v. Turstel, 2 B.C.R. 12;
King v. King (1204), 37 N.S. 204; and Prov. Legisl. 1901-3, p. 33.

My object in the present note is to deal with the meaning and effect of
the words ““ District and County Courts in each province,” in the section
| Incidentaliy it will, I think, appear that Beck, J., has erred in supposing that
there were County Courts in all the provinces when the Confederation Act
was passed on March 29th, 1867; ard also in suppcsing that therc was, at
that time, “neither in the Province of Quebec or in any other provinee, any
court wi sse legal appellation was District Coarts.”

There were District Courts, and District Court Judges in Upper Canada
which 1 shall deal with first. That there were County Courts in Upper

ﬁ;
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Canads is not disputed, and anyone who looks at the Cauadian Almanec
for 1867, which is in Cegoode Hall Library, can see their names and eoudties.
And as to District Court Judges, C.5.U.C. 1829, ¢. 128, provides =s fol-
lows:— ’

“92. The Governor may, from time to time, by proclamation under

a certain part or certain parts or the whole of the unorganised tracts of

country in vhie province bordering upon and sdjscent to ¥ skes Superior

and Huron, ircluding the Islands in thoss Lakes which belong to this
provinee, and also all cther parts of Upper Canada whick: are not included
within the LEmits of any County or Township, shall form a Provisional

Judicial District, or Provisional Judicial Districts, and define the limite

of such Provisional Judicial District or Districts .

94. The Governor may appoint in each such Ptovmoml Judicial
District a fit and proper peron being a barrisier of not less than five years
standing at the Bar oi Upper Cenada to be g judge therein, and suck judge
shall have the same powery, duties, and emolunents, and be paid in the
same manner as a County Judge in Upper Canada, and he shall hold his
office during pleasure and shall reride within the limits of his Provisionsal
Judicial Distriet .

96. The laws now in force with respect to the holding of Courts of
Quarter Sessions of the Peace, County Courts, and Division Courta in the
severa} Counties in Upper Canada and to the compesition, power and
jurisdiction of such Courts respectively . . . shall extend and spply
to such Provisional Judicial Districts, and such Districts ekall be deemed
and held to be Counties for all and every the purposes of such laws.”

The ;urisdiction of such Upper Canada District and County Court Judges
on March 29th, 1267, the date of the passing of the British North America
Act, 1867, 18 set out in C.S.U.C. (1859), c. 15, there being no amendment
before Canfederation. TLis Act provides as follows:—

16, The said courts shall not have cognizance of any artion:

1. Where the title to land is brought in question; or

2. In which the validity of any devise. bequest or limitation under
any will or settlement is disputed; or

3. For any libe! or slancer; or

4. For criminal coaversation or seduction; cr

5. Of any action against a Justice of the Peace for any thing done by
him in the execution of his office f he objects thereto.

17. Subject to the exceptions contained in the last prccedmg section,
the County Courts shall have jurisdiction and held plea:

1. In all personal actions where the debt or damages claimed do aot
exceed the sum of $200;

2. In all causes and auita relating to debt, covenant and contract,
to $400, when the amount is liquidated or ascertained by the act of the
parties or by the signature of the defendant; and

3. ‘To any amount on bail bonds given to a sheriff in any case in a
County Court, whatever may be the penalty; and

4. On recognisances of bail taken in a County Court, whatever may
be the amount recovered or for which the bail therein may be liable.

the great seal declare that from and after a certain day to be narned therein,
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33. The County Courts in Upper Canada shall possess the like

jurisdiction and authority in respect of the matters hereinbefore mentioned
as was possessed by the Court of Chancery on May 23, 1853.
" 34. Any person seeking equitable relief may (personally or by attor-
ney) enter a claim against any person from whom such relief is sought,
with the Clerk of the County Court of the County within which such
last mentioned person resides, in any of the following cases, that is to
say:

1. A person entitled to and seeking an account of the dealings and
transactions of a partnership dissolved or expired, the joint stock or
capital not having been over $800;

2. A creditor upon the estate of any deceased person, such creditor
secking payment of his debt (not exceeding $200) out of the deceased’s
assets (not exceeding $800); '

3. A legatee under the will of any deceased person, such legatee
seeking payment or delivery of his legacy (not exceeding $200 in amount
or value) out of such deceased person’s personal assets (not exceeding
$800);

4. A residuary legatee, or one of the residuary legatees of any such
deceased person seeking an account of the residue and payment or appro-
priation of his share therein (the estate not exceeding $800);

5. An executor or administrator of any such deceased person seeking
to have the personal estate (not exceeding $800) of such deceased person
administered under the direction of the judge of the County Court for
the County within which such executor or administrator resides;

6. A legal orequitable mortgagee whose mortgage has been created by
some instrument in writing, or a judgment creditor having duly registered
his judgment, or a person entitled to a lien or security for a debt seeking
foreclosure or sale or otherwise to enforce his security, where the sum
claimed as due does not exceed $200; ' )

7. A person entitled to redeem any legal or equitable mortgage or
any charge or lien and seeking to redeem the same, where the sum actually
remaining due does not exceed $200;

8. Any person seeking equitable relief for, or by reason of any matter
whatsoever, where the subject matter involved does not exceed the sum
of $200; - :

35. Injunctions to restrain the committing of waste or trespass to
property by unlawfully cutting, destroying or removing trees or timber,
may be granted by the judge of any County Court, and such injunctions
shall only remain in force for a period of one month, unless sooner dis-
solved on an application to the Court of Chancery; but the power to grant
such injunction shall not authorize the prosecuting of the suit in the
County Court, and the injunction may be extended and the suit further
prosecuted to judgment or otherwise in the Superior Court in the like
manner as if the same had originated in that court.”

The existence of such District Court judges as above mentioned in Upper
Canada would alone account for the word “District” in s. 96.
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In Quebec, however, the term ‘“District” was an alternative to the term
“Circuit,” although the latler was genersliy used. Thus C.S.L.C. 1861,
c. 76, provideg:—

“5. Lower Canada is and shall be divided into twenty Districts, in
the manter set forth in the followi .¢ schedule

6. [Established certain pew Districts.}

7. There shall be the same officers conrecred with the adr ‘nistration
of justice in each of the new Districis as in the old Districts, ,ubsisting
immediately before the time when the said new Districts were con-
stituted .o

C. 79, s .. A Court of Record to be called the Circuit Court and
having jurisdiction throughout Lower Canada shall continue to be holden
every year in each of the Tistricte and Circuits in Lower Canada, by one
of the judges of the Superior Court.

8. 2. The Circuit Ccurt shall have cognizance of and shall hear, try and
determine all civil suits or actions, w8 well those where the Crown may be
a party as others (those purely of Admiralty jurisdiction excepted), wherein
the sum of money or the value of the thing demanded does not exceed
$:00, and wherein no writ of capics ad respondesidum is sued out.

C. 82, 5. 29. Whenever any real property is situate p.rtly in ope
District or Circuit. and partly in another, the plaintiff may bring any
real, or mixed action in regard to such real property in either of the said
Districts or Circuits at hisoption . . .

But, as Sir John Thompson tells us in hw report on the Quebec District
Magistrates Act, 1888, “the Circuit Court was at the time of the Uniun, in
one sense, a branch of the Superior Court. The powers and duties of Superior
Court judges included the powers and duties of Circuit Court judges. When
the Governor-General appointed a judge of the Superior Court under s. 96
of the British North America Act, the appointment carried with it an appoint-
ment as Circuit Coart judge.” Seec Legislative Power in Canada, pp. 145-6.

Therelore, strictly speaking, 1. perhaps. need not have referred to the
Quebec Circu:t Court Lere, but the fact that “District”’ was an alternative
name to *“‘Circuit™ helpe to explain the use of the word ** District’ in a. 96.

As to New Brunswick, County Courts were not established there until
the passing of 30 Vict ¢. 10, on June 17, 1867. This is entitled, ‘An Act to
establish County Courte.” But as it was passed before July 1. 1867, when
the Federation Act came into force by proclamation, and it may, possibly,
be contended that 8. 96 of the iatter Act extends to judges appointed uoder
it, I will deal also with it. It provides, as follows, as to the jurisdiction of
the new County Ceurts:~-

“7 The eourts shall not have cognisance of any action:

1. Where the title to land is brought in question; or

2. In which the validity of any levise, bequest, or limitatjon is dis-
puted except as hereinafter provided; i

3. For eriminal conversation or seduction; or

4. For breach of promise of marriage; or

5. Of any action against a Justice of the Peace for any thing done by
him in the execution of his office.
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8. Subject to the exceptions in the last preceding section, the County
Courts shall have jurisdiction and hold plea in all personal actions of debt,
covenant, and agsumpsit, when the debt or damages claimed do not exceed
the sum of $200, and in all actions of tort when the damages do not exceed
$100, and in action on bail bonds given to the sheriff in any case in a County
Court whatever may bethe penalty or amount sought to be recovered:”

8. 25 adds jurisdiction in the case of over-holding tenants; and s. 35 a
certain jurisdiction in criminal cases.

As to Nova Seotia; County Courts were not established till the Act, 37
Vict. c. 18, ‘An Act to establish County Courts,” assented to May 7, 1874,
I, therefore, am not called upon to deal with them here as they cannot, prob-
ably, affect the interpretation of s. 96, but it may be stated that the excep-
tions to their jurisdiction are the same as in the case of New Brunswick,
while in actions ex coniractu, the limit is $400, and in actions of tort the limit
is $200.

Lastly, as to Prince Edward Island, there do not appear either on March
29, 1867, or on July 1, 1867, to have been any courts called “ County Courts”
or “District Courts,” but 23 Vict. c. 16, passed on May 2, 1860, being “An
Act relating to the recovery of small debts,”” empowered the Lieutenant-
Governor-in-Council “to constitute and appoint within each of the Counties
of this Island not more than seven courts for the recovery of small debts,
and to appoint ih each court three judges or commissioners to adjudicate in
each court, each court to have jurisdiction only within the County in which
it is held, except in the cases hereinafter mentioned; provided always, that
if, by reason of sickness or other unavoidable cause, not more than two com-
missioners shall be present on any day appointed for the hearing of cases,
in any of the said Courts of Commissioners . . .°

Throughout the Act these courts are called “Courts of Commissioners”
(e.g., secs. 6, 35, 47, 96, 98, 99), and the judges are spoken of as “Commis-
sioners,” or (s. 78) ‘“Commissioners for the County.”

Sec. 7 provides:—

““The said courts shall have jurisdiction in matters of debt and trover
for the recovery of sums not exceeding £20 (exclusive of interest), but
not in any action brought for the recovery of any sum arising upon any
contract or case when the title to real estate or boundary lines must be
adjudicated upon, nor to any sum won by means of any wages or gaming,
nor to any penalty incurred by any Act of this Island, unless so directed
by any such Act, nor to any debt whereof there has not been a contract,
undertaking or promise to pay within six years before the commencement
of the action.”

Sec. 8 provides that:—

““No action or suit, except the same commences by capias as herein-
after mentioned, for any sum for rent due Wpon any lease or demise or
agreement for a lease or demise of any lands, houses, tenements or heredita-
ments in this Island, whereof the area shall exceed one acre of land, whether
in writing or by parol, or for rent due between landlord and tenant, in
respect of the occupation of any such lands, houses, tenements, or heredita-
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ments aball be commenced in any court to be constituted under thic Aet,

unless the sum or amount demanded cannot in any way be made the

subject of o distress . . .”

This Act was amnended by an Act, 25 Viet. c.6., assented to on April 17,
1862, repealing certain sections of the original Aet prohibiting the arrest or
imprisoament of any person ot mesne or final procese unless the sum for which
the person was arrested or imprisoned amounted to more than £10, and
making some pew provisions in that matter. In this Act the judges are
spoken of as “Coramissioners.”

So in the subsequen. P.E.I. Acts, 27 Viet., c. 16, passed May 2, 1864, 29
Vict., c. 15, passed May 11, 1866, and 30 Vict., c. 4, pasced May 17, 1867,
authorizing the establishment of adu..ional Small Debts Courts at certain
places, the judges are spoken of as ‘“‘Commissiocers,”” or ““Judges or Com-
missioners,” or, in a marginal note, ac “‘Smail Debt Commissioners.”

Nowhere are these Prince Edward Island Judges spoken of as * Dastrict
Judges" or “County Court judges,”” and, therefore, it seems safe to say that
the jurisdiction exercised by them throws no light on s. 96; but that the
jurisdiction which will bring a judge within vhat is meant by “Judges of
District and County Courts,” is to be measured by r~ference to that exercised
by the County Couri Judges and District Court Judge.. n Upper Canada at
Confederation; and possibly by that exercised by County Court Judges in
New Brunswick under the New Brunswick Act above referred to.

In conclusion, ! may add that the power to appoint County and District
Court Judges in 5. 96 of the Britisk North America Act appears to carry with
it the power to remave, although s, 99 applies only to Superior Court Judges:
Re Sguicr (1882), 46 L.C.R. 474. See also Niagara Election case (1878), 29
C.P. 280; an article on the constitution of Canada. 11 C.L.T. 145, seg.; Todd’s
Parl. Gov. in Brit. Col., 2nd ed., pp. 46-7, 8§27, seq., who trests, also, of powers
of removal still exinting under Imp. 22 Ceo. 111, ¢. 75; and an article on the
right to remove County Court Judges, 17 C.u.T. 445, R.S.C. 19806, ¢. 138.
provides for the removal of County Court Judges by order of tae Governor-
General-in-Council in certain cases.

Toronto. A. H. F. Lerroy.

Province oi Ontarto
FIRST DIVISION COURT OF THE COUNTY OF
WATERLQOO.
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ManNvuFacTURERs Lire Insurance Co. v. WiLsoN.

Life insurance—Contract—Promissory nolc given for premium—
Nonpayment—W hether policy thereby avoided.

REaDE, Co., J.:—This action was brought to recover the
amount of a promissory note made by the defendant in part
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payment of the first year’s premium on an insurance effected
by the defendant with the plaintiffs.

In this contract with the plaintiffs the defendant undertook
to accept the policy when issued and to pay the first year's’
premium, aund also agreed that the policy shou'd not take effect
until it had beex delivered and the first premium paid, and in
the event of such or any premium being settled in whole or in
part by cheque or note which is not paid when due the company
should not be liable if death occur thereafter. The policy was
issued and delivered to the defendant, but. the note was not paid
as agreed, and endorsed upon the policy is s condition that if
any rote or other obligaticn given ir. payment of a premium
or any part thereof be not paid when due the policy shall be utterly
void, but the note, cheque or other obligation shall nevertheless
be paid.

It was clearly a part of the original coniract between the
piainuifs and defendant that th. continuance of the plaintiffs’
liability wpon the policy beyond the maturity of the note given
should depend upon payment of the note or premium, and it is
equally clear that it was a mutual agreement by anid between the
parties that the first year's premium should in any case be paid.
It may well be understood that the insurance company would
not enter into a contract for insurance and take all the necessary
preliminary trouble of effecting and insuring and paying in most
cases & commission on same, except upon the agreement that at
least the first premium should be paid, and the express proviso
: in the condition endorsed v the poliey that the note given shall
i nevertheless be paid, although for default in payment the policy
should be void, is only an acceptance by the company of the
defendant’s undertaking that the first premium should Le paid
by him, and does not constitute an additional or extra condition
in favour of the company to which the defendant had been no party.
As a condition precedent to the acceptance by the plaintifis of
the defendant’s application for insurance he expressly offers and
they agree that in any case the first premium shall be paid.
There is no provision for apportioning the premium under any
circumstance as to death or otherwise and I cannot find that the
defendant has the privilege in such a case of cancelling his own
contract in that respect and considering the policy void for that
purpose, by his default he can render the policv void, but he
cannot by so doing render void his express contract that if the
company accept his application and deliver to him a policy such
as he upplies for he will at least accept the same so far and for so
long as to pay the first premium thereon, and I cannot find any
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failure of consideration on the part of the company in respect of °

anything that they agreed to do. They have. complied with
their contract and the defendant must comply v7ith his.

The case of Royal Victoria Life Ins. Co. v. Richards, 31 O.K.
483, is quite distingusihable from this ard other cases. In some
of these the policy was never accepted, and in others the policy
was received, but in this particular case it was acted on and in
force for some time.

Book Revievs.

Trial of Sir Roger Casemenl. By GEorGE H. KnotT, M.A. (Edin).
of the Middie Temple, Barrister-at-law. Toronto: Canada
Law Book Company, Limited.

This was a trial for high treason resulting in the conviction
of the accused. It naturally excited considerable interest, the
prizoner having occupied a good position in society, and having
held office under the British Government. The story is so well
known that it is unnecessary to refer to it. From a legal stand-
point it is of interest so far as it interprets the old statute of 25
Fdw. IIL. chap. 2, known as the Treason Act of 1351. Mr.
Justice Darling who gave judgment on the appeal thus refers to
it: “Thestatute says, ‘Whereas divers opinions have been before
this time in what case treason shall be said, and in what not, the
King at the request of the Lords and of the Commons, hath m de
a declaration in the manner as hereafter followeth,” which is the
statute of Edward III., and various treasons are defined and
after the treason of levying war against the King in his Kingdom,
there is defined because it is only, as has often been said, declaring
common law, this particular trearon.” The words as translated
and appropriate to this churge are ““or be adherent to the Kimg's
enemies in his realm giving to them aid and comfort in-the realm
or elsewhere.” It is the construction ¢f those few words which
gave rise to the argument addressed to the Court before whom the
appellant was tried. The point raised by Mr. Sullivan, who
appeared for the prisoner, was that the statute had neither created
nor declared that it was an offence to be adherent to the King's
cnemies beyond the realm of the King and that the words meant
that the giving of aid and comfort outside the realm did not
copstitute a treason which could be tried in this country, and
that the only person who gave aid and comfort outside the realm
was himself within the realm. The case was tvied before the
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Lord Chief Justice, Viscount Reading. On a motion to quash
the indietment it was upheld and the defendant found guilty.
The Court of Appeal upheld the verdict and dismissed the appeal,
an< the prisoner shortly afterwards suffered the extreme penalty
of the law. He was ably defended by the eloquent counsel who
was appointed for that purpose, and the trial was conducted with
the fairness with which criminals are always treated in British
courts.

The Law of Trade Marks and Designs in Cenada. By Russer
S, Smary, B.A,M.E., Toronto. Canada Law Book Co.
Ltd. Cromarty Law Book Co., 1112 Chestnut St., Phila-
delphia. 1917.

This is in effect a continuation of the compend of in-
formntion contained in volume 3 of the Commercial La  Reports
(annotated) published in 1904 by the Canada Law Book Co.,
edited by Mr. W. R. P. Parker. The present author has given
us all the information contained in the volume referred to, to-
gether with a review of the cases affecting trade marks and
designs up to the present time. At the end of the volume we have
the Acts on the above subjects, the rules and forms, together
with a classification of the British Act of 1905.

It will be seen, therefore, that the whole subject is covered,
and it will be a great convenicnce to practitioners to have it all
in one compact volume. Mr. Smart has done his work exceed-
ingly well, as have also the publishers and printers. We are
glad to see the use of lafge readable type as well as the convenient,
and logical arrangement of the salient features of the subjects
under discussion.

Bench and Bar

APPOINTMLENTS.

Hon. Wm. Pugsley, of the City of St. John, New Brunswick,
K.(',, to be Lieutenant-Governor in and over the Province of
New Brunswick, vice his Honour Gilbert White Ganong, deceased
(November 6th).

Hon. John Douglas Hazen, of the City of Ottawa, K.C., to be
Chief Justice of the Appeal Division of the Supreme Court of

New Brunswick and Judge of the Chancery Division of that
Court (November 6).
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"Honp. John Douglas Hazen, Chlef Justice of New Bruhswick,
to be Local Judge in Admiralty of the Exchequer Court for the
Admiraity District of New Brunswick. (Nov. 9.)

Angus Lorne Bonnycastle of the City of Winnipeg, Manitoba,

Barrister, to be Judge of the County Court of the Dauphin
Judicial District in the said Province. (Nov. 13.)

War WRotes.

Dreamers are still wasting time, paper are ink in discussiug
a “World Court” to settle international disputes and the when
and how of a “lasting peace.”” But there will be no lasting peace
until the milienium; and tnere will never be a World Court that
will sit, tho’ there will be some day soon a dictator who will
arise to exercise a baneful bloody tyranrny until he is dethroned
by the One who shall “-ule the nations with a rod of iron.”

Flotsam and Jetsam.

Tue ProBLEM OF THE CRIMINAL INSANE.

Lvery vear, writes Dr. Paul E. Bowers in the November Case
and Comment, society is unjustly sending to prison hundreds of
insane and feebleminded persons who, in the course of their mental
disturbances, have violated the penullaws. This culpable practice
of punishing the mentally sick shonid, “‘in the course of justice,”
cease.

Society is being poorly protected when it sends insane and
mentally defective individuals to penal institutions and then
relcases them from custody uncured, merely because their sen-
tences have expired. Yet this irrational procedure is beihg con-
tinuously prachscd by our courts and boards of parole in all the
States of the Urion.

Tar WissoM oF LAWYERS.

Judges and lawyers have contributed a iiberal sharc to the
stock of popular sayings.

It is Francis Bacon who speaks of matters that “come home
to men’s business and hosom,” who lays down the axiom that
“knowledge is power,” and who utters that solemn warning to
enamored benedicts, “He that hath a wife and children hath
given hostage to iortune.”
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We have the high authority of Sit Edward Coke for declariug
that *‘corporations have no souls,” and that ‘“a man’s house is
his castie.”

The e»>pression, ‘‘An accident of aa acciden.,” is borrowed
from Lord Tharlow. ‘“The greatest happiness of the grestest
number”’ occurs in Bentham, but as an acknowledged translation
from the jurist Becaria.

It is John Seldon who suggests that by throwing a straw into
the air one may see the way of the wind.

—Case and Comment.

_Experr TEsSTIMONY.

One of the common faults of experts is the desire to use many
technical words, and thus confuse court and jury. In a casc
mentioned by Gilbert Stewart in his work on *“‘Legal Medicine,”
a surgeon was called to testify on a trial for assault. He stated
that he found the injured man ““suffering from a severe contusion
of the integuments under the left orbit, with great extravasation
of blood and ecchymosis in the surrounding cellular tissues,
which were in a state of tumidity.” Now, of course, after a jury
listened to such a deseription. it would seem that the patient was
about to die or that his condition was exeeedingly dangercus,
while, as a matter of fact, the eminent follower of Hippocrates was
describing an ailment which we commanly eall ““a black eve.”

Mr. Justice 1. v, one of the Judges of the King’s Bench
Division, England, to which he was appointed in 1915, died last
month at what is called in England the “early age”’ of sixty-one.
Though said not to be a very profound lawyer nor a very eloquent
advocate, the late judge commended himgelf to the Bar by his
force of character, thoroughness, shrewd common-sense and
practical ability. 1lis professional career commenced with his
being a Solicitor, not going to the Buar until the age of four and
thirty. His business experience doubtless added much to his
usefulness as a judge.

CAEE

PRAREARNO A o

p——

The California Law Review in a recent dssue gives reasons
why the Code States of our neighbours to the south of us should
adopt a Uniform Sales Act, and to that extent meet the con-
venienee of the public.  This reminds us of the necessity which
exists in having a uniform system of laws and legal procedure
for the Dominion of Canada. This should not be hampered by
a.ay tradition of the past or any mere matter of sentiment.
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Action—

Against public authority—Dismissal~Judgment. 143
Actio personalis—Death, 390.

Administration—
Supposed intestate—Cancelled will, 135.
See Will.

Admiralty—
£ Prize Court—Ships.

Alberta—
See Husband and - ife.

Alien—
Son born abroad of naturalised pareuts, 10.
Abandoning allegiance, 44.
Rights under lease, 46.
Naturalisation—Privy Councillor, 48.
British Company—Alien shareholders—Insolvency, 138.
Trading with enemy, 243, 391.
QOutbreak of War—Partnership— Dissolution, 329,
Patent—Revocation, 428.
See Insurance—Prize Court.

Appeal—
To Privy Council.
Staying execution on, 123.
Limitation of right of, 394.
To Supreme Court.
Amount in controversy—Joinder of defendants, 20.

Action in County Court—Concurrent jurisdiction, 21,

Action to remove cloud on title, 62.
In certiorari matters, 17.
None in summary trials for theft, 42.

Appointinent—

Power of, by will-- Domicile—C'onflict of laws, 335.
Settlement——Ceneral bequest, 340.

Arbitration—
Discretion as to Costs, 180.
Right of arbitration to order security for costs, 427.
See International Arbitration. A
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Automobiles—

See Motor Vehicle.
Banks and Banking—

Raising amount of cheque--Liability, 177, 388.
Advising customers as to investments, 227.

Bar Associations—
See Law Societies.

Bench and Bar

The dignity of the Bench, 41. .
The morality of the advocate, 78.
Death of Sir T. W, Taylor, 124,

Lawvyers in publie offices, 226.

Judieial demeanour, 323.

Appointments to office. 37, 317, 360, 438, 439.
See Law Societies.

Bigamy-- -
Foreign marriage—Polygamy. 178.

Book Reviews—
Mounted Police Life in Canada, 74.
Joumnal of Society of Comparative Legslation, 75
Rescission of Contraets, by C. B. Morrnson, 355.
The Grotius Society—Problems of the War, 355.
New York State Bar Association, 356.
Pohtical Appointments, by N. 0. Cote, 396.
Trial of Sir Roger (Casement, 437.
The Law of Trade Marks and Designs in Canada, 438.

Camera
Nee Court Muartial,

Canada
Work for general advantage of, 58.
Nep Taxation,

Carriers
The law of common earriers discussed, 281.
Responsibility of Crown when acting as such, 281,

Casement, Sir Roger
Trial of, for high treason, 139, 437.

Cheque
See Banks and Banking.
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Chose in action—
Assignment—Judgment for costs, 332,

Christianity—
Whether it is part of the law of England, 308, 361.
See Company.

Cinematograph—

License—Conditions, 11.

Co-ownership—
To secure speciai benetits—Participaticu, 338.

Company— .
Articles of association—Construction, 49.
Statemeni—CHra vires, 265,

Suggestions for amendment of iegislation as te, 167.

Directors-—Transfer of shares, 181.

Untrue statement—Actio personalis, 390.
Reorganization of—Shares, 184.
Uebenture—No place of payvment, 267, 237.
Forfeiting shares—Power of directors, 337.
Meeting—Proxies, 339, 427,

Anti-Christian object—Validity of bequest, 303.
Managing director—Salary, 15.

*Just and equitable,” 52.

Insurance Company, 182, 183.

Two isolvent companies——'ross cleims, 336.
See Co-ownership.

Commission---
Sece Principal and Agent.

Commission agent--—
See Principal and Agent.

Compound ngames-— .
Terminology of, 6, 147.

Conflict of laws--
See Appointment.

Conscientious objectors—-
How they should be treated, 402,

Constitutional law—— ' -
Power of Dominion te appomt Judiciary, 129,

See Alien — Appuintment ~- Canada -- Divaree

Court—Provincial Legislature,

— Prize
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Contract—

Impessibility of performance, 9, 12.

Sale of article by subcontractor—Rights, 54.

Consideration — Statute of Frauds — Trade agreement —
Restraint of trade, 64.

Condition—Delivery prevented, 140, 393.

Against public policy—Assignment of earnings, 175.

The discharge of, by war, 254.

To do wurk on goods and re-deliver—(Goods burnt, 263.

Excess profits—Saie of business, 337.

See High Treason—Restraint of trade—Sale of goods—Ship
—=peeific performance— Vendor and purchaser.

Copyright-—-
Examination papers, 143.
Telegraphic code, 388.

Correspondence—
Appeals m certiorari matters, 17.
Lords Justices and others, 147.

Costs -
Apportionment of, H2.
Solicitor trustee. 184,
See Arbitration

Court Martial—
Field General — Power of 1o sit in camera. 384,
Nee Crown—-Negligence.

Criminal law —
Sentence—Evidence of motive, 9,
Evidence of aceomphice—Corroberanion, 13.
Summary trials for theft-—Police Magistrate’s jurisdiction, 42,
Change in mode of conducting trials, 78.
Fvidence of accompliee, 137,
Statizties of erine I Anglo-Saxon countries, 368.
See Bigamy—High treason.

Days of Grace -
Nee Prize Court.

Defence of Realm Act -
Men of hostile origin—Internment, 223.
Internmyg British subjeet, 341,

N Dismissing actions
e Order for. in Ontario, 136.
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Divorce—
FO!'Elng—COllﬂlct of laws—Domicile—Re-marriage, 187,
18
In Canada and Saskatchewan discussed, 362.
Domicile—

Commercial~Goods of alien firm in neutral country, 142.
See Divorce—Succession duties.

Duchess of Kiagston’s case—
Discussion of, 406.

Easement—
Water—Underground pipe, 53.
Right of way, 180.

Editorials—

Renewal of writ in name of deceased suitor, 1.

Actions to enforce mechanics’ liens, 3

The liability of a landlord in respect of a common stair-
case, 4.

Terminology of compound names. €.

The dignity of the Bench, 41.

Summary trials for theft, 42.

Mechanics’ liens—Percentage to be retained by owner, 43.

Abandoning allegiance, 44.

The awakening of Russia, 81.

Forfeiture under contracts for sale of lands, 82, 161.

The Ridell Canadian Library, 102.

Apnlication of the doctrine of res ipsa loguitur in master and
servant cases, 104,

Renewal of writs by dead suiiors, 122.

Staying executions on appeals to Privy Council, 123.

Subpeenaing a party for identification, 124.

The late Sir Thomas Wardlaw Taylor, 124

Uncertainty of law, 125.

Woman suffrage and women solicitors, 130.

Animals on highways, 132.

Vendor and purchaser—Contract by letters, 133.

Mistake of law—Gverpayment, 134.

Orders dismissing actions—Ontario, 136.

Some suggestions regarding company legislation, 167.

Classes most prominent or the firing line, 174.

Supplemental relief, 202.

Waiver, the doctrine of, discussed, 206.

Notes from the Imghsh Inns of Court 216, 246, 300, 325,
377.

Defence of the Reslm, 223.

2t Soril P AL S e




3
!
HE
R

U S

446 CANADA LAW JOURNAL.

Editorials—continued.
Reprisals ard their limits, 224,
Lawyers in public office, 226.
Confederation Day, 241.
Honour to whom honour, 241.
Trading with the enemv, 243.
Ontario statutes for 191+, 245, .
War and the discharge of contracts, 254.
Judgments, unanimous and otherwise, 260.
A new cure for mobs, 270.
The law of common carriers—Responsibility of Crown when

acting as eommon carrier, 281.

Uniformity of laws in the Western Provinces, 289.
The house and family of Windsor, 294.
Kingship and the Empire, 297.
The law of England and Christianity, 308.
Evolution of doctrine of ageney in automobile cases. 313.
Verdict for larger damages than claimed, 316.
International arbitration vindicated, 321.
Judicial demeanour, 323.
British war legislation, 324.
Christianity and the Jaw, 361.
Divoree in Yaskatehewan and Alberta, 36z.
Judicial changes in England, 368.
Criminal statistics in Anglo-Saxon countries, 368.
Is a charge of dislovalty or sedition libellous? 382.
Mortgage actions and the statutes of limitations, 401,
Conseientious objectors and pacifists, 402.
The Duchess of Kingston's case, 406.
Liahility of housrcholders for mnjuries to invitees, 417,
Seizure of (ierman-owned property, 423.

Electric Light Company.-— -
Right to creet poles, 235.

Evidence --
Circuinstantial, discussed, 86.
Subpeenaing a party for identification, 124,
Of accompliee, 137.
Indecent assault— Admissibility, 177.

Exhibition -
Right to phetograph exhibits, 333.

Expropriation
Railwayv—-Date of valuatien—Benefit to lands not taken, 150.
Deposit of plan-—Notice, 150.
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False pretences— 5
Fraud ia making tender, 271. 4

Flotsam and jetsam—
38, 77, 120, 159, 200, 240, 318, 400, 439.

Forfeiture—
See Ships—Vendor and purchaser.

TR Y

High Treason—
Aiding the King's enemies without the realm, 139.
Pacifists and others, 402.
See Lansdowne.

s L2250

TR

Highway—
Obstruction on legalised by statute, 56. B
Animals loose on, 132, 261. :
See Negligence.

Hire purchase agreement—
Contract to keep chattels in repair, 231.

Husband and wife—
Action by wife—Rescission of contract for friend, 13.
Married Women's Relief Act, Alberta, 61.
Restraint on anticipation, 145,
Cuntract to supply gas to house of widow who re-marries, 263.
Separation—Rescission—Fraud, 264.
Restitution of connubial rights, 264.
Wife’s tort arising out of contract, 330.
Master and servant—Fmployment by wife, 330.
Disputes as to propert y-—Refcrence to officiai referee, 331. i
See Marriage settlement. »

Illegitimacy- - )
Corroboration —Ividenee of onportunity, 137

Indecent assault—
Evidence---Statement to friend, 177,

Indemnity—- '
Assignment of agrevment for, H3.
See Insurance.

Infant—- .
Election of religion, 390. :

Inscivency —
See Alien.
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Innkeeper—
Fire—Ciuest injured when escaping, 385.

Insurance—-

Fire—Statement forming basis of contract, 387.

Life—Policy ou life of another, 10.
Death directly or indirectly, 13.
Deposit—Sale of business by company, 116.
Assignment of, subject to condition, 144.
Company carrying on other business—Deposit, 182.
Funeral expenses—Tombstone, 384.
Promissory note given for premium, 435.

Marine—Vessel torpedoed—Loss through subsequent sink-
ing. 329.

War risk—Neutral property, 15.

Pre-war contract—Mortgage—Alien enemy, 146.

Consigned abroad for sale or return-—Outbreak of war, 228,

Staliion—Conditions, 20.

Against thieves—Exception, 177.

See Alien—Landlord and tenant.

Interest—-
Mortgage- Statement of rate, V1.

Internment—--
See Defence of Realm Aet, 341.

International arbitration—
Occastonal vindication of, 322,

Invitee-—
Liability of householder for injury to, 417.

s

Joinder—--
See Parties,

Judgments

Unanimous or otherwise, 260.

5
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Jury---
Doing away with jury trials m war time, 112, 383,
Failure o revise List— Verdiet, 269.

Lt e
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5 Justice of Peace--

B Power of appointment--Constitutional law, 429.
King George

g Changes his surname, 294,

£ Kingship an asset of the Empire, 2904,
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-

Lendlord and tenant—

Liability of landlord in respect of common staircase, 4.

Lease under seal, 140. -

Overholding tenant, 140.

Covenant to insure—Exception, 147.

Covenant to paint premises—Notice, 176.

Repairs, covenant to make-—Breach-——Notice, 262, 334.
_ All necessary mate-ials provided, 230.

Furnished apartments—Warranty of fitness, 333.

Power to determine lease—Condition precedent, 334.

Nuisance—O verhanging trees—Duty of lessor, 388.

Covenant not to sublet, 427.

Langsta, Major—
Death of, 119.

Lansdowne, Marquis of—
As a pacifist—Disloyal letter, 404.

Larceny—
See Criminal law.

Law Societies—
Hamilton Law Association, 38.
The Riddell Library at Osgoode Hall, 102.
Ontario Bar Association—Annual meeting, 118, 120, 157.

Libel and slander—
Imputing immorality to schoolmaster, 56.
Privileged eommunication in excess, 342.
is charge of dislovalty or sedition libellous? 382.

License—
Sec Cinematograph.

Lien—
See Principal and agent—Soiicitor.

Of streets—Supply of gas and lamps—Flat rate, 9.
See Electric Light C'ompany.

L.wmitation of actions— _
Redemption of mortgage—Disabilities, 344, 401.

Maintenance—
Liahility—Damages, 179.
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Marriage—
Mixed—Mahometan and Christien, 231.
Contract of-—Breach-—Eungagement ring, 389.
License of—False statement, 389.

Marriage Settlement—
After acquired property—DBreach, 185.

Married woman--
See Husband and wife.

Master and servant--
The doctrine of res ipsa loauitur applied to. 104.
Dismissal—Arrears of salary, 330.
See Husband and wife—Railway,

Mechanics' liens- -
Aetions to enforee. 3.
Percentage to be retained by owner, 43.
Advance for building - Owner ™~ Mortgage, 152,

Medical Act--
Infringement: - Practising medicine.” 153,

Merchant Shipping Act- -

Nee Prize Court—Ships.

Merger- -
Intention - Evidence, 182, 232,

Mistake—-
Overpavment. 131,

Mobs-

New cure for, 270.

Moneylenders Act
Business carried on elsewhere than in registered address, 47.

Mortgage - -
Sale under power—Notice not signed by mortgagee, 22.
Settlement —Debenture---Registration, 50.
Assignment --State of account, 606.
Of interest in trust funds—-Notice to trustees, 267.
Redemption  Limitation of actions, 344, 401.
Nee Interest.

Motor Veb'cle
Ivolution of law of ageney in actions affecting, 313.
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Municipal law—
Construction of sewer—Interference with gas main, 60.
Portion of County road—Railway—Annual payments, 63.

See Electric Light Co.—Highway-—7Faxation.

Negligence—

Leaving wrecked motor on highway, 31.

Electric shock—Joint liability, 62.

Death resulting from servant of Crown, 65.

Drivings logs—Navigable waters, 151.

Defect in roof—Injury to third person—Liability, 334.
Of independent contractor, 3835,

Liability of householders for injuries to invitees, 417.
See Highway—Railway.

Nomenclature—

Nee Terminology.

Notes from English Inns of Court-—

The Courts in war tune, 216.

Lawyers and national service, 217.

Finality on questions of fact, 218,

Control of inferior Courts, 218.

Lord Justice Scrutton’s view, 219,

Recent war legislation, 220.

Origin of the Grand Jury and its suspension, 221.
The Inns of Court, 246.

Obiter dicta and extra judicial utterances, 249.
Mixed Clourts of Appeal, 250.

An artistic case with a dramatic ending, 2531,
When experts differ, 252.

Anonymous libels, 252,

What is meant, Who is hit? 253.

(‘riminals and the war, 300. -

Codifying the law, 301.

The Sale of Goods Act, 1893, 307,

1.ord Brougham as a law reforn.»r, 302.

An Archbishop as a Judge, 303.

A Tudee’s view of a rector's duty, 304

A former opinion of Lord Westhury, 306.
Lawyers in fiction, 307.

Dickens—Bardell v. Pickwick, 307.

Newv King's Counsel, 325.

Lord Finlay, 326.

Appeals to the House of Lords, 327.

The cpening of the Courts, 377.

Judicial changes, 378.

Humour in the House of Lords, 374,
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Notes from English Innc of Court—continued.
Mayor’s Court, London, 380.
The Recorder and the Conuuvi: Sergeaut, 381.
The unwritten law, 412.
The Law Officer’s right of reply, 413.
Mr. Birrell, K.C., as a lawyer, 413.

Notice—
Nee Vendor and purchaser.

Ontario Statutes—
Review of, 245.

Osler, Hon. Featherstone-
Honour to whom honour, 241.

Pacuists—
The harm they do in war tune, 402,

Partnership —-
Insolvency-—Death of partner. 115.
(o-ownership—Ohjeets of—Participation, 338.

Parties—
Joinder of defendants, 20,

Patent—-
Speceification of principle, H8.

Payment into Court—
Denial of liabilitv—Verdiet for less then paid in, 47.

Photograph—-
Right to take-—Public place, 48,

Practice--
See Parties - Payment  into Court -——-Henewal  of - writs—
Supplemental relief, 201.

Principal and agent-—
Indemnity for agents’ acts—ILien, 146.
Renmnmeration—Commission, 229, 331.
U'ntrue statement by agent to prineipal- - Damage, 229,
Forelgn principal---Liability of agent, 33s.
Commission agent —Contraet, 428,
Nee Motor vehiele.

Privy Councillor
See Mlien.
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