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ERRATA.

Line 1, for *“ 18917 read ‘‘1892.”

Line 1, and page 331, line 19, for * Westmacott v. Cockerline’”
read ** Westacott v. Cockerline.” i

Line 9 of head note delete the word *‘not.”

Line 7 from top ‘they also replied in the negative” read
“they replied in the affirmative.” :

Line 12 from bottom for * y ” read.**

Line 13 from top for * 1445 read *‘1545.”

Line 9 from top for .* Regina v. Whitney” read ** Regina v.
Whiting.”

»

* Line 15 from bottom insert * L. R.” before 10 Eq.”

Line 18 from bottom for *‘arrived” read *aimed.”
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REPORTS OF CASES

DECIDED IN THE

QUEEN’S BENCH, CHANCERY, AND COMMON
PLEAS DIVISIONS.

OF THE

HIGH COURT OF JUSTICE FOR ONTARIO.

[QUEEN’S BENCH DIVISION. ]
CovENTRY v. MCLEAN,

Evidence—Action for relief against re-entry for ;mnpuy/menl of rent--
Admissibility of evidence to shew misrepresentations by lessee in
obtaining lease. b

To an action for relief n(fninst a re-entry made by a landlord for non-

payment of rent, the defendant pleaded that she had been induced to
grant the lease by reasons of representations made by the plaintiff to
the effect that he would improve and beautify the demjsed premises,

, Which would enhance the value of other lands of T‘e defendant,

* but that the plaintiff had not done a8 he represented he would,
and that the defendant had been thereby damnified :—

Held, that evidence tendered by the defendant to establish the truth of
thli.s fdefenca was admissible fn answer to ‘the claim of the plaintiff for
relief,

The originhoth of the action for specific performante and of the action for
relief against re-entry for nonpayment of rent is in the equitable juris-
diction of the Court ; the com elling performance in the one and the
granting relief in the other is in the judicial discretion of the Court ;
and in esch the Court has regard to ij:e conduct of the party seeking
to compel such Performance or to obtain such relief.

THIS was an action brought by the plaintiff for relief Statement,
against are-entry made by the defendant upon certain lands
demised Ly the defendant to the plaintiff by an indenture
of lease dated the 30th day of September, 1887, to hold
for five years from the first day of September, 1887, at a
1—vor xx11, o.R. ;
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|
‘Q'f“@"e“t- yearly rental of $100, payable on the first day of Septem-

ber in each year, which lease contained a proviso for
ve-entry by the lessor on nonpayment of rent, whether
lawfully demanded or not, and an sgreement that the
lessee should have the option and privilege of purchas-
ing the demised lands, containing by admeasurement 81
acres, at any time during the continuance of the term
for the price of $300 per acre. /

The defendant set up.in answer to the action fhat the
rent under the lease became due on the 1st September, 1890,
and that the plaintiff paid no attention thereto unti r
the defendant had re-entered upon and taken possessi
the property demised, on oy ‘about the 30th September,
1890 ; that the plaintiff was well aware at the time- when
the rent became due, and if he failed to pay said rent it was
through his own neglect and a désire to withdraw from said
lease; that the property mentioned in the lease was abeauti-

ful grove situate at the village of Kingsville, and upon the

shore of Lake Erie; that at thé time of granting the lease
there were good prospects that Kingsville would hecome
a very desirable summer resors, and in the event of it
becoming such, the grove and the property surrounding it
and adjacent thereto would be the most desirable in the
vicinity of the village for building residences ; that the
~._defendant was at the time of granting the lease, and still
w sf he owner of a great deal of property adjacent to and
surl ‘o&ding the grove, and on the strength of the repre-
sentntions thereinafter mentioned she had it sub-divided
intd lots for the purpose of selling; that the plaintiff
repiesented to the defendant that he intended building
# Tayge summer hotel near the grove, and to dredge
out the creek passing through it to the lake, and that
he would take all necessary steps to make fhat pai‘t of the
village| of Kingsville attractive as a summer resort im-
mediafely upon his getting a lease thereof, thereby in-
creasing the value of property surrounding it ; that on the
strength of said representations the defendant was induced
by fhe -plaintiff to grant him a lease of the grove for a

~—
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3
eptem- period of five years mlllet/ rental than she would have Statement, '
iso for ; taken, believing as, she did that plaintiff would do g5 he
hether ‘ representtd he would, and/th eby her property surround-
at the ing the grove would sell rapi I){, and she would thus be
irchas- compensated for accepting a sfnall rental; that upon said
nt 81d's representations the defendant was turther induced by the
e term plaintiff to grant him the option of purchasing the grove

at $300 per acre, a much legs sum than what the property

1wt the was worth; that said representations were made by the
r, 1890, plaintiff for the purpose and with the intention of inducing
i-after the Befendant to grant the said lease, and to enter into the
ssi agreerhents therein contained ; that the plaintiff had not
tember, carried out any of his representations so made, and on
o when account of the non-fulfilment thereof the defendant had
bit was suffered great damage in not being able to dispose of her
om said property, and in other respects ; that the defendang legally
vbeauti-  § re-entered upon and retook Ppossession of said property, and
pon the had released it to one S, A. King, of Kingsville, for $300
he lease per year, with an agreement, to purchase at $4,000, all of
hecome which was done prior to the plaintiff serving the defendant
nt of it with the writ of summons herein, and said King was then
nding it in possession of said-property, and was at work with his
2 in the servants improving it so as to make it attractive as a sum-
that the nmer resort,

and still

t to and The cause was tried at the Autumn sittings of this Court
1e repre- FarconsripGE, J., without a Jjury.
-divided i

plaintiff

building

) dredge
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same time, on the same day ; that at that time he contem-
plated putting up a summer hotel or club-house there;
that in talking of it to the defendant at that time in the
negotiations for the lease, he referred to it as an hotel ;
that the defendant was the owner of a considerable block
of land adjoining what wa leased to him, part of it being
on the water front ; that he Drught fifteen acres and leased
eight and three-quarters, and bBought another two acres of
the same grove, and leased eighj-pcres and three-quarters on
the same terms mentioned the lease, and got it at
$100 a year; that at the time\he stated that the intention
was|to build an hotel; that he might have mentioned
inctdentally, ong other circum tances, that it would
have a befieficial effect on the Xest of the plaintiff’s
Eroperty ;{ that he thought it would pnhance the value of
hex,_property; that she had a farm\some distance from
thers; that it would be a matter of moment to her to get
as mytch as possible for the property ; that it was a summer
resor, distant about twenty-seven miles from Windsor;
that it was a very pretty grove situated on the lake ; that
people were looking out for summer resorts, going long
distances from there; that it occurred to him that it was
a place within easy-reach; that a railway had been pro-
jected, and, he believed, surveyed, at that time; that the
‘prospects led him to think that it would be a good thing
to have an hotel club-house there, and~ht believed the
defendant would be benefited; that he and the defendant.
talked it over ; that he might have mentioned it inciden-
tally ; that he might have spoken of the benefit it would be
to her adjoining lands ; that the result .was he carried out
his bargain with her ; that the letter put in- of the 8th
August, 1887, was written by him to Mr. Copus, an agent
of the defendant ; that the negotiations were begun with
Mr. Copus, and culminated directly with the defendant;
that practically he spoke to the defendant in the same way
that he wrote to Mr. Copus, and made the statement as to
what he was going to do, and the benefits the defendant
was to get from closing with him; that the letter put in
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ontem- : of the 28th September, 1887, was written by him to Shaw Statement.
there ; & Shaw, barristers, Walkerton; that that was just carry-
» in the ing out whaj/he said; that neither the hotel no the club-
hotel ;. - house had bgen built, ‘
e block : And upon reexamination he said that there was a ver!
t being  § large hotel put up since by the Walkers, t, “ﬁatt&wa,” and
1 leased ] his private club-hotye would be madnesy,
acres of | The important pagks of the letter of August 8th, 1887}
rters on i were as follows: “Phe more I think of it the more
t it at p am persuaded thaf there should not be a street or road
1tention between the fourtden acres and the lake. It would take
ntioned  §  away from the privagy of the resort, for access to the
- would F lake along the front of it would be one of the principal
aintiff's &8 charms” * * «T fancy we could get the hotel up
ralue of [ in time for next season. The laying out of the ground
ce from and the perfection of the details of a summer resort,
T to get could proceed as fast as circumstances would warrant ;”
summer | and the important part of the letter of September 28th,
Vindsor ; 1887, was as follows: “The plans of Mr. DeGubsie will
ce ; that shew just what Mrs, McLean’s intentions were respect-
ng long ing' this matter, and T cannot consent to any alteration, as
t it was ‘aroad between a private hotel and the beach would be
een pro- fatal to the project I have in view,” !
that the For the defence Mr. Copus was called, and objection
od thing being made that what he was about to prove was not
sved the receiva.b%e, counsel for defence said: “ What I wish to
efendant. prove Q’lﬂgl the evidence I tender to your lordship is this :
‘inciden- T will prove affirmatively that before this lease was exe-
would be: cuted and as leading up to the lease, and as the inducement
rried oub -on the part of Mrs. McLean to make the lease, Dr, Coventry
' the 8th stated that he intended to build an hotel, promised to
an agent ‘develop the. property, pointed out to her that the effect of
yun with ‘this would be to enhance the remaining portion of the
fendant ; property owned by the, defendant, induced her by virtue
ame way of these representatiotis to make the rent below what she
ient as to was asking, got from her this lease at a reduced rent
jefendant. based upon these representations ; that he has failed to

ber put in ‘perform these representations ; that we have been damnified
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in consequence; and by reason of that I purpose to'm-gue
when the evidence is in that the Court will not grant any
equitable relief.”

His lordship said: “ Well, I reject all that evidence, I
reject all substantive evidence of that kind.” And he made
a decree for the plaintiff with costs, :

At the Michaelmas Sittings of the Divisional Court, 1891,
the defendant moved to set aside the decree, and to enter
judgment for her, with costs, on the ground that the said
decree was wrong for the following, among other, reasons :
(1) Because the learned Judge erred in granting relief to
the plaintiff, and in refusing to receive evidence tendered
on behalf of the defendant at the trial. (2) Because the
said decreewas against law and evidence and the weight
of evidence. (3) Because in the case of forfeiture the
Court grants relief under its equitable jurisdiction, and
both the evidence at the trial and the evidence tendered
shewed such a state of circumstances as made it inequitable
for the Court to relieve the plaintiff. (4) Because" it
appeared from the evidence adduced that the plaintiff”
obtained the lease in question by a misrepresentation
sufficient to entitle the defendant to setwaside the lease on
the ground of fraud, and the plaintiff coming to this Court
for equitable relief is therefore not entitled to any assis-
tance from this Court in reﬂacing—himself in the position
of tenant, & g

)
The motion was argued before ARMOUR, C. J, and
StrEET, J., on the 21bt. November, 1891,
Walter Cassels, Q. C., for the defendant. The plaintiff
coming in to be relieved from a forfeiture is applying to
the ;}g&&ble jurisdiction of the Court, and the Court

should consider his conduct. The plaintifi’s own evidence:
‘given on cross-examination is almost as strong as what the
defendant tendered at the trial. If what the defendant
offered to prove is true, will the Court relieve the plaintiff#
The defendant has re-entered. Is the Court to assist the
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XXII] COVENTRY V. M'LEAN, el \J\
o argue plaintiff back to a position which he had obtained by fraud ? Argument. >
ant any I refer to Barrow v. Isaacs [1891], 1 Q. B. 417, and to ;

Bowser v. Colby, 1 Ha. 109, 132, 133, 138,

Wallace Negbitt, for the plaintiff. The defendant had no
he made right to re-entex, » Under sec. 81 of R. S. 0. ch, 143, a
demand of} the ren¥, was necessary ; the premises wé%‘not
vacant, arid there was sufficient distress thereon to satisfy

idence, I

rt, 1891, the rent. But if that were not 80, could the defendant give
to enter such .ﬁdence as that tendered here? All these alleged
the said representations were waived by the defendant: accepting
reasons : rent for the first year, and adopting the lease, followed up
relief to by her entering under it. Parol evidence was not admis.
tendered sible. The mere intention of the plaintiff to build cannot
ause the affect the lease ; that intention might be altered.. What
e weight the plaintiff said amounted at most to a declaration of
ture the intention ; it could not be part of the consideration for
tion, and granting the lease. Fraudulent representations of inten-
tendered tion are not sufficient to invalidate a lease. The evidence
equitable: was not admissible. I refer to Taylor on Evidence, 6th ed,
causg” it sec. 1035 ; Harding v. Wilson, 2 B. & O. 96 ; Smith v.
plaintiff’ Cooke [1891], A, C. 297 ; McNeele v.\HcWilliams, 13 A,
sentation R. 324, 829; Oroft v. London and C’om{ty\B'anking Co.,
> lease on 14 Q. B. D. 347; Buclley v. Beigle, 8 0. R. 85 ; Feret v,
his Court Hill, 15 C. B. 207. The defendant must in any case have
ANy assis- costs. Tt is statutory relief, not equitable relief, which is
e position sought,

COassels, in reply.

. J., and February 1,1892. The judgment of the Court was de-
livered by

> plaintiff

plying to : I e

E]I:ey ik ArMoug, C. J, ; o y\ .

1 evidence: The validity of the re-entry was detbrminable by the

, what the provision of the lease which authorized the defendant to

defendant re-enter on\x\hpnpayment of rent, whether lawfully de.

 plaintiff# manded or not, and.the validity of the re-entry was not

agsist the attacked by the plaintiff’s statement of claim, but was
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Judgment. assumed, and relief against such re-entry was the only “ My
Avmour, C.J. case made. . * g
The only question, therefore, for our determination is onth
whether the rejected evidence was admissible as tending bility
to establish an answer to the application for relief. of an
If the lease in question had not been executed, but there he ¢
had been only an agreement for it, wl(ich the plaintiff was cance
seeking to have specifically performed, it is quite clear At ]
that the rejected evidence would have been admissible as if the
tending to establish aff answer to his application. it ap
In Beawmont v. Dukes, Jac. 422, specific performance perfe
was refused on the ground of representations having been itisy
made at the sale on the part of tlie vendor of improve- has n
ments affecting the value of the premises intended by him, It ;
which were not carried into effect: Meyers v. Watson, 1 reject
Sim. N. 8. 523. the s
In Lamare v. Dizon, L R.6 H. L. 414, A. was the shoul
owner of some land on which he was about to erect Th
buildings, and B, wished to have cellars there for wine of the
vaults. A. promised that they should be made dry, but rent i
would not introduce that promise into the written agree- The
ment. B., however, confiding in the promise, signed the relief
agreement, by which he undertook to accept from A. a lease and in
of the vaults for a certain term, and at a certain rent. B. seekin
was to pay down £100,and was to pay another £100 on relief,
the execution of the lease. B. paid the first £100, and for Inl
his own convenience, before the day fixed, took possession my L
of the vaults and placed therein a large quantity of wine, enforc
but soon complained that the vaults had not been made matte)
dry. These complaints he constantly renewed, and every tion ir
time he paid his rent he paid it under protest ; and finally, but or
after more than two years’ actual occupation of the cellars, and p
vefused to sign the lease on the ground that the cellars had relief i
not been made fit:for his occupation, and he did not pay And
the second sum of £100, but removed his stock of wines to relief o
another place. A. filed his bill against B, for the specific mit th
performance of this agreement, but it was dismissed. ‘And 80 deal
Lord Cairns in that case thus laid down the law, (p. 428): acted,
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he only “My Lords, I quite agree that this representation was not Judgment. .

a guarantee. - It was not introduced into the agreement A,,,I C.J.
ation is on the face of it, and the result of that is, that in all proba-
tending B bility Lamare could not sue in a Court of law for a breach
‘ of any such guarantee or undertaking; and very probably
he could not maintain & suit in & Court of equity to
ntiff was cancel the agreement on the ground of misrepresentation,
ite clear At the same time, if the misrepresentation was made, and
ssible as if that representation has not been and cannot be fulfilled, -

it appears to me upon all the authorities, that that is a
formance perfectl)&E ood defence'in a suit for specific performance, if
ing been it is proved in point of fact that the representation so made
improve- has not been fulfilled.” .

1 by him, It is impossible to assign any good reason why, if the
‘atson, 1 rejected evidence would have been admissible in a suit for
the specific performance of an ng%:ment for this lease, it
was the | should not have been admissible in this suit,
to erect The origin both of the suit for specific performance and
for wine of the suit for relief against a re-entry fornonpayment of
dry, but rent is founded in the equitable Jurisdiction of the Court,
en agree- The compelling performance in the one and the granting
gned the relief in the other, isin the judicial diseretion of the Court,
A. a lease and in each the Court has regard to the conduct of the party
rent. B. seeking to compel such performance or to obtain suﬁ"

ut there

» £100 on relief,

0, and for In Lamare v. Diwon, Lord Chelmsford said (p.428): “Now,
possession. my Lords, the exercise of the Jurigdiction of equity as to
v of wine, enforcing the specific performance of agreements, is not a
cen made matter of right in the party seeking relief, but of discre-

and every tion in the Court—not an arbitrary or capricious diseretion,
nd finally, but one to be ggverned as far as possible by fixed rules
the cellars, and principles. The conduct of the party applying for
cellars had relief is always an important element for consideration,”

d not pay .f\nd in Bowser v. Colby, 1 Ha. 109, which was a suit for
St b re_hef against a re-entry, Wigram, V.-C,, said (p.188): “I ad- -
he specific mit that & case may well exist in which a lessee shall have
ssed. And 80 dealt with the property of his landlord, or otherwise so

. (p. 428) : acted, s to deprive himself of all right to equitable inter-
2—VOL, XX11, 0.1, :
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Judgment. ference in redesming his lease, forfeited by nonpayment of

Armour, O.J. Tent, although no covenant other than that for payment of
rent may have been broken. * * In the absence of -

authority upon this specific point, I refer to the cases which

appear to me most nearly analogous to the present; namely,

those cases in which the Courts have had ocoasion to con-

sider whetherthe acts or circumstances of a plaintiff, asking

ecific performance of an agreement to grant a lease,

as to deprive him of the aid of the Court in

obtaining kuch lease by its decree.”

The prothises made by the plaintiff of which the evi-
dence was frejected were promises made, it is true, before
the lease was entered into, but the breach of these pro-
mises was made after it was entered into, and evidence of
the conduct of the plaintiff in making these promises, as
well as evidence of his confluct in breaking them, was pro-
perly admissible in answer to his application to the Court,
for relief from the re-entry made by reason of his nonpay-‘
ment of the rent reserved.

The maxim that he who seeks equity must do equity is.
as applicable to this as to any other case,

The cause must go down for & new trial ; and, as the evi-
dence was rejected at the instance of the plaintiff, he must
pay the costs of the last trial and of this motion, immediately
after the taxation thereof,

Ppayable (
annum |
the ' clair
.an allow




ORMSBY V, JARVIS.

[QUEEN'S BENCH DIVISION,]
ORMSBY V, JARVIS,
CHAPMAN V. JARVIS,

Bill, of sale— A fidavit of bond fides—Statesnent of consideration—R. 8. 0,
3. 126, sec, 6—64 Vic. ch 20, not relrospective.

The affidavit of bond fides on a bill of sale, which the evidence shewed was
taken in atisfaction of a previous loan from the bargainee to the bar-
gainor, stated that the salé was bon4 fide and for ‘food consideration,
namely 830 (which was the consideration expressed in the bill of sale),
advanced by the bargainee by way of a loan :— ,

Held, (Srreer, J., dissenting), that the affidavit substantiall complied
with section 5 of R. 8. O, ch. 125, and that the addition of the words
*“advanced, etc., by way of aloan,” did not render

84 Vic. ch 20, the *“ Act to amend the Act res
Preferences by Insolvent Persons .
spective, and does not apply to any gift, transfer, etc., made before the
passing thereof, and no inf, thiat the legislature intended it to be
retrospective-is to be drawn from the lan, uage of section 3, providing
that nothing therein should affect #ny action pending, ete.

THESE were interpleader issues brought to try whether
certain goods, seized in ‘execution by the sheriff of the
county of Peel, were at the time of the seizure the goods of
the respective claimants as against the'execution creditor
Jarvis, and were tried before RosE, J., at the Autumn
sittings, 1891, of this Court gt Brampton. It appeared that
John Y, Ormsby and George 8. Chapman, the respective
husbands of the respective claimants, were partners in the
business of farming and importing stock horses, sheep, and
pigs, from England : that Ormsby -was married to the
claimant Janet' S, Ormsby, in June, 1889, who about

ear obtained from her grandfather’s

] ,400, $1,300 of which sum she-lent to

the firm of Ormsby & Chapman, taking from them the
" joint and several Ppromissory note of the individual part-
ners, dated the 30th day of December, 1889, for $1,300,
Payable on demand, with intérest at eight per cent. per
annum till paid: that Chapman  was married *to
the *claimant Amy B, Chapman in 1885, who had:
8 allowance from her father of £100 a year: that

Statement,




Statement,

THE ONTARIO REPORTS, [VOL.

in August, 1890, she lent the firm of Ormsby & Chap-
man the sum of $500, taking from them the joint and
several promissory note of the individual partners, dated
the 1st day of August, 1890, for $500, payable on de-
mand, with interest at eight per cent. per annum : that
in the beginning of the year 1891, the business of Ormsby
& Chapman not prospering, they determined to dissolve
partnership, and their respective wives, the claimants,
pressing for their money, they on the 17th day of March,
1891, executed a bill of sale to the claimant Janet S. Orms-
by, for the expressed consideration of $830,0f part of the
goods seized, which bill of sale was accompanied by an affi-
davit of the claimant Janet 8. Ormsby, “ That the sale
therein made is bond fide and for good consideration, name-
ly, in consideration of the sum of $880 advanced by me to
John Y. Ormsby and George 8. Chapman, by way of a
loan, and not, ete:” that the property mentioned in this
bill of sale had been valued at $750 or $760, but when they
went to get the bill of sale drawn they had forgotton the
amount of the valuation and called it $830, the amount of
the expressed consideration for the bill of sale: that upon
‘this bill of sale being completed the claimant Janet S.
Ormsby indorsed the sum of $830 as paid upon the
promissory note which she held for the $1,300. They also
executed on the same day a bill of sale to the claimant
Amy B. Chapman, for the expressed consideration of $500,
of other part of the goods seized, which bill of sale was
accompanied by an affidavit 4f the claimant Amy
B. Chapman, “That the sale therein made is bon& fide
and for good consideration, namely, in consideration of the
sum of $500 advanced by me to John Y. Ormsby and George
8. Chapman by way of a loan,and not, ete:” that the pro-
perty mentioned in this bill of sale was valued at efther $2
or 33 less than $500, or $2 or $3 more than $500, but that,
whichever way, it was, the difference was made up in cash,
and thereupon the promissory note for $500 held by the
claimant Amy B. Chapman was cancelled.

It was admitted that the judgment upon which the exe-
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XXIL] ORMSBY V. JARVIS,

cution was issued, under which the said goods were seized, Statement
was recovered on the 1st day of May, 1891, and it was
proved that this judgment had been recovered on s promis-
sory note which had been transferred to Jarvis after it be-
came due, by one Anderson, who held the said note at the
time of the making of the bills of sale, and that Orméby &
Chapman had informed Anderson of their intention to
give these bills of sale, and that he had assented to their
doing so.

The learned Judge gave judgment for the respective
claimants in respect of the property in their respective
bills of sale.

At the Michaelmas Sittings of the Divisional Court, 1891,
the defendant moved to enter judgment for him, on the
grounds that the judgment was contrary to law and evi-
dence ; that the bills of sale were invalid in not complying
with the statutory requirements; and that they were void
as being within the provisions of the Act 54 Vic, ch, 20,(0.);
he also moved for a new trial, filing affidavits denying the
fact proved that Anderson had assented to the bills of sale
being given.

On the 21st November, 1891, the motion was argued
before ArmMour, C. J,, and FALCONBRIDGE and STREET, JJ.

J. M. Clark, for the defendant. First, as to the form of
the affidavit of bond fides. R.S. O, ch, 125, sec. 5, requires
that the affidavit shall state “ that the sale is bond, fide and
for good consideration, as set forth in the said conveyance,”
The words “as set, forth in the said conveyance ” are not
in the affidavitatall. The words substituted are, “ namely,
the sum of $830, advanced by way of a loan.” The affi-
davit should identify the amount set forth in the bill of
sale. The consideration in the bill of sale is $830 paid by
the grantee to the ofantors. I refer to Arnold v. Robertson,
8 C. P. 147, at p(gl ; per Draper, C. J.  Apart from that,
I eubm\i: it is quite manifest that neither the bill of sale,
nor the affidavit sets forth the true amount, and it is

%

i
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necessary that the true consideration should be stated :
May on Fraudulent Conveyarices, 2nd ed., p. 142, I refer
also to Marthinson v. Patterson, 20 O. R. 720; Cochrane
v. Moore, 25 Q. B. D. 57 ; Sharp v. McHenry,38 Ch. D,
427; Ex p. Firth, 19 Ch. D. 419. The trial Judge has
found that the statement in the affidavit was a mere mis-
take; it is not nggessary that there should be intentional
falsehood : Robé‘éts v. Roberts, 13 Q. B. 1. 794 ; per Brett,
M. R, at p. 802, There.was the same fault in the afida-
vit in the Chapman case as in the Ormsby case, Asa
matter of fact Mrs. Ormsby paid only $750. ,The note was
reduced by $750.

Second, as to the effect of the Act of last session, 54 Vie,
ch. 20(0.), amending the Assignments and Preferences’ Act.
The bills of sale now in question were before the amend-
ment, but were attacked within the sixty days allowed.
Section 3 provides that the Act shall not apply to pending
actions, but it is to be inferred from the very fact that the

legislature made that provision, that it was intended that

the Act should apply to past transactions and have a re-
trospectivé operation. As to the effect of such a clause I
vefer 16 Bell v. Bilton, 4 Bing. 615, per Best, 0. J, at p-

- 618 ; Attorney-General v. Theobald, 24 Q. B. D. 557,

“ Third, as to Anderson’s alleged consent. If the bills of
sale are upheld on that ground, there should be & new trial
on the ground of surprise. ; :
- Watson, Q. C, for the plaintiffs,. The trial J udge found
that bond fide pressure was exercised, and found oélso that
the statements in the affidavits were true. As to\the Act
of last session, the case does not come within it ; the
learned Judge found there was no preference and nontént
to prefer. Anderson’s consent was clearly proved, and the
defendant is estopped thereby. :
There was an actual change of possession by reason: of

change of tenancy, Mrs. Chapman and Mrs, Ormsby be-

coming the tenants of the property. See Danford v. Dan-
Jord, 8 A. R. 518; Scribner v. Kinloch, 12 A. R. 867, 872;
Whiting v. Hovey, 13 A. R. 7,
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» )
d: As to the alfeged falsity of the consideration, I refer to Argument,
Cor Barber v. Mfiopherson, 13 A. R. 356 ; Tidey v. Craib, 4 0,
R. 696 ; Boymton v. Boyd, 12 C. P. 334,
;e Olark, in reply. The change in the tenaney was not till -
‘ after the bills of sale had been given, As to the considera-
= tion, see Read on Bills of Sale, 8th ed,’p. 111. The cases
ot cited by my learned friend are under section 1 of the Aet.\ ¥
. The section which applies here is section 5, and it express-
[‘;t_' ly requires the consideration to be seb forth, I referto
# Fraser v, Gladstone, 11 C. P, 125, !
b February 1, 182" The judgment of ARMOUR, C. J,, and
: FALCONBRIDGE, J., was delivered by
t. : i
i- ARMOUR, £..J. e
d. 1t was contend l that the transactions evidenced by the / -
8 billy of sales WerTreaHy mortgage transactions and not e
g absolute sales and ought to have bedn evidenced by mort-
b, 8ages and nob &y bills of sale, but the learned J udge found'
= upon theevidence, and we think rightly, that the trans-
I actions were intended by the parties to be absolute sales
. and not ‘mortgage transactions,
2 Itwasalso contended that the affidavits of bond Jides were
t defective in not stating that the sales were bond, Jide and
1 or good consideration a8 set forth in the said bills of sale,
The expressed considerations in the bills of sale were
1 3830 and $500 respectively, and the affidavits stated that
b the sales were bond, fide and for good consideration, namely, i
b in consideration of the sums of $830 and $500 respectively,
: adyanced by ¢ deponents respectively to John Y, Orms-
b by and Georg%. Chapman by way of loan, :
4 We think th|

14t the affidavits substantially complied with
the statute i Setting out the amounts of the respective -
considera:;{ moneys ag expressed in the bills of sale, and
that the adtition of the words advanced etc. by way of
l?uu ” did not render the affidavits defective, The con-
sideration is by the instruments alleged to have been paid

sQ'
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Judgment. gt or before the;éaling and delivery thereof, and anyone

Armour, C, J. reading these instruments, which are in form instruments
of absolute sale, with the affidavit of bond fides, would,
we think, understand the word “ advanced ” as heretofore,
and not here, advanced : Haigh v. Brooks, 10 A.& E. 309.

Nor do we think that the afidavits were defective by

 reason of anything determined in Arnold v. Robertson, 8
C. P.147.

Tt was further contended that because the valuation of
the property contained in the bill of sale to the claimant
:Janet 8. Ormsby was less than the consideration money
expressed in the bill of sale, this rendered the expressed
consideration untrue, and that the consideration nioney
was not, therefore, truly stated in the bill of sale nor in the
affidavit of dond fides, and - that therefore the bill of sale
was void,

But the claimant Janet 8. Ormsby did in fact give $830
for the property contained in the bill of sale, and so the
expressed consideration of $830 in the bill of sale was the
true consideration, and was truly'stated n\t}}l)]e consideration
in the affidavit of bond fides, and the fact that she did not
get property to the full value of the consideration money
paid by her did not'make the consideration untrue,

It is quite clear from the evidence in this case and from
the construction which has been placed upon the Act R.

@ 8. 0! ch. 124, by decisions binding upon this Court, that
these bills of sale were not avoided by reason of anything
contained in that Act, nor would they have been so avoid-
ed had it been shewn that Anderson had not assented to
the giving of them..

So far, therefore, as the provisions of that Act are con-
cerned, the judgment of the learned Judge cannot be in-

terfered with, nor can anew trig}lie granted on the affi-

davits filed, for the evidence sought to be adduced could
not affect the result arrived at by the judgment given,
But it was contended that the provisions of the Act 54
Vie. ch. 20,(0.) passed on the 4th May, 1891, applied to these
v bills of sale, which were given on the 17th day of March,

’
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XXIL] ORMSBY V. JARVIS, 1

1891, and that proceedings having been taken, as they Judgment.
were, to impeach them within sixty days after the 8iving of Armonr, 0.5
them, they must be presumed to have been given with the
intent mentioned in that Act and to have been an unjus
preference within the meaning thereof, * . :
The argument in favour of this Act being retrospective
is derived from its third section, which provides that “no-
thing in this Act contained §hall affect any action, suit, or
Proceeding now pending, and every such action, suit, or
Proceeding shall in all respects and for all Purposes be ad-
Jjudicated upon and the said, Act be construed as if this Act
had not been passed » and from inference therefrom that
| theilegislature so provided because they infended that the
Act should be retrospective,

proceeding.
The inference to be drawn from this section that the
gislature intended this Aot to be retrospactive is not so
0ng as was the inference to be drawn from the words
ed in the Act 8 & 9 Vic. ch. 109, sec, 18, which enacted
“that all contracts or agreements, whether by parol or in
writing, by way of gaming or wagering shall be-null and
void; and that no suit shall be brought or maintained in
any Court of law or equity, for Trecovering any sum of
money or valuable thi ed to be won upon any wager,
or which posited in the hands of any
person to abide the event on which any wagér shall have
been made,” ' Anq in Moon v, Durden, 2 Fx, 22, the Court
held that this enactment was not Tetrospective 5o as to de-
feat an action for 5 Wager commenced before it was Ppassed ;
and Rolfe, B, while admitting that the latter branch of
the section was unnecessary if the section applied to
future Wogers, said that it wag not inconsistent with a
3—voL. xx11, o.p;
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Judgment. construction which gave the section a prospective opera-
Armour, C.J, tion only ; and Parke, B., while admitting that the lan-
guage of the section, if taken in its ordinary sense, as in
the first instance ought to be done, applied to all contracts,
both past and future, and to all actions, both present and
J future, on any wager, whether past or future, held that
< the language of the section could not be allowed to prevail
over the ‘general rule of construction, that statutes affect-
ing existing rights are to be construed as prospective and

not as retrospective.
In Midland Railway Company v. Pye,10 C.B.N. S. 179,
Erle, C.J.,said (p. 191): “ Those whose duty it is to adminis-
ter the law very properly guard against giving to an Act
4 of Parliament a retrospective operation, unless the intention
of the legislature that it should be so construed is expressed
in clear, plain, and unambiguous language; because it mani-
¢ festly shocks one’s sense of justice that an act legal at the
time of doing it should be made unlawful by some new
enactment. Modern legislation has almost entirely re-
moved that blemish from the law; and, wherever it is
possible to put upon an Act of Parliament a construction
not retrospective, the Courts will always adopt that con-

Fuction.” : :

. In Urquhart v. Urquhart, 1 Macq. 658, the Lord Chan-
cellor (Cranworth) said (p. 662) : “ Now here, as a general
proposition, I think it right to say that although,no doubt,
cases may arise in which Parliament will enact retrospec-
tively, yet primd facie such retrospective legislation is not
to be presumed ; and great injustice would often be occa-
sioned by it. Courts of justice consequently are slow to
held that Parliament means to act retrospectively on the
rights of parties; and they will not so hold\unless the
language be such as to leave no doubt upon the/subject.”

See also Kerr v. Marquis of Ailsa, 1 Macq/736 ; Gard-
ner v. Lucas ‘8 App. Cas. 582 ; Hough v. Windus, 12 Q.
B. D. 224. /

We think that there is nothing in thé third section of
the Act 54 Vie. ch. 20/(0.), inconsistent with our construing

~
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XXIL] ORMSBY V. JARVIS,

s

that Act as prospective only, and that no inference can be J"*Lﬂnt I
drawn from that section which Prevents our giving that Armour, 0.J.
Act such a construetion,

Our opinion therefore is that these bills of sale are not
affected by the provisions of that Act; and that the motions
must be dismissed with costs, N

‘STREET, J, :—

In my opinion we should give effect to the objection

taken on the part of the defendant that the afidavits of
bond, fides filed with the bills of sale do not comply with
the requirements of ch, 125, R. 8. 0.
. In the case of an instrument intended to operate as a
mortgage, the mortgagee is required to swear “that the
mortgage was executed in good faith and for the express
purpose of securing the Ppayment of money justly due ete,” ;
in the case of an absolute sale the bargainee must swear
“ that the sale is bond JSide and for good consideration ag
get forth in the said conveyance,” .

The affidavits made by Mis, Ogmsby and Mrs, Chapman
-are in the same form, the amount only being different, so
that it will be sufficient to refer to that made by the first
named plaintiff to shew the objection which I think fatal
to each,

The consideration stated in the body of the conveyance
to Mrs, Ormsby is $830 paid to her by the judgment

; in her affidavit she swears “ that the sale therein
made ig bond fide and for good considera.tion,‘namely, in
‘consideration of $830 advanced by me to John Y, Ormsby
and George 8, Chapman by way of aloan.”

The cases in our own Courts upon this statute have, I
think, shewn, that the mortgagee or bargainee who deviates

the form of words pointed out by it, does so at

il Dne who does 50 in any degree must, in order to

e validity of his instrument, shew not only that

the lang ge which he substitutes conveys the precise
Meaning gontained in the statutory expressions, but also
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Judgrent. _ that no other construction éy;n reasonably be placed upon
Stroot, 7. it. The statute requires that the truth of certain facts ap-

pearing upon the instrument should be vouched for by the
oath of the grantee, and that failing this the instrument
shall be void against creditors ; it would not accord with
the object of the Act to permit defective or ambiguous
language in the affidavit to be supplemented or explained
by extrinsic evidence,

The affidavit here does not state, as required by the Act
that “the dale is bond fide and for good consideration, as set
forth in the said conveyance,” but “for good consideration,
namely, in consideration of $830 advanced by me to John
Y. Ormsby and George S. Chapman by way of a loan.”
The most obvious meaning of these wordsis that, in con-
sideration of a loan of $830 made by Mrs. Chapman to
Ormsby & Chapman, they were transferring to her the
goods in question ; and the plain inference is that the in-
strument is intended to operate as a mortgage and not asa
sale,

It is true that the evidence shews that the real transac-
tion was a sale and not a mortgage,and explains that the
transfer was made insatisfaction of a previous advance,and
not as security fora present one; but the explanation
being outside the affidavit, the obJectxon is not removed by

it. The instrument is not verified by the affidavit, but is-

instead rather qualified and rendered ambiguous by it, and
the object of the Actin requiring the affidavit is not at-
tained.

There was 10 actual and continued change of possession
accompanying the giving of the bills of sales; they were
completed on the 20th March, 1891 ; the change in the
tenancy of the property upon which the goods lay at that
date, relied on as constituting a change of possession, did
not take place until 1st April, 1891.

It is contended that the judgment creditor is prevented
from contesting the validity of these bills of sale because
one Anderson, who held the note upon which the judgment-
is founded, at the time they were given, assented to their
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being given, his note then being overdue ; it is argued that Judgment.
Anderson could not have contested the validity of the bills Street, J.

of sale, and that Jarvis, the Jjudgment creditor and defen.
dant here, who became owner of the notes and recovered”
his judgment subsequently to the giving of the bills of sald,
cannot do so.

I see no reason why Anderson, had he been the Jjudgment
‘ereditor, should not have urded against these billy of sale,
the same objections now 6ing urged b} Jarvis, notwith-
standing anything appearing in the evide| ce. Had the
bills of sale complied with the statute they-Would have
been good against Anderson, whether he consel;%d to their
being given or not; but as they do not comply ‘with it,
they should have been held bad upon his application, as I
think they should bé upon that of Jarvis.

Admitting Anderson to have said some days before they
were made, “I have no objection to your transferring goods
to your wives to satisfy their claim,” he would not have
precluded himself from afterwards recovering judgment
and seizing the goods before any transfer had in fact been
made. And there has been o transfer made, in my judg-
ment, here, because the atbempted transfer is void.

I think, therefore, that the issue should be found for the
defendant, and that the finding of the learned ial Judge
should be reversed, and the motion allowed with osts, and
that the defendant should have the costs of the issue.
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. Intowicating liquors—Liquor License Act—R. 8. 0. ch. 194, sec. 91—Con- ney fi
struction of—Trangfer of license—Certificate of electors—53 Vic. ch. 56, *
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of sect

Re DunLop.

Section 91 of the * Liquor License Act,” R. 8. O. ch. 194, is a enal
enactment and is to be construed strictly ; and, as it refers only to ¢ch. 19
¢ g license issued” contrary to any of the provisions of the Act, and li l
not to a *license transferred,” and to the licensee and not to the Plican
transferee, s County Judge has no jurisdiction under it to entertain a polling
complaint against a transferee that a license has been improperly trans- ! li
ferred to him; and has no jurisdiction to revoke or cancel a license not- 1cense
n.lmmd[vl issued. grante
The applicant was in the month of March, 1891, the holder of a whole- -
sale license to sell liquor in premises in polling sub-division 10 in a improp
city. The holder of a shop license in polling sub-division 18 trans- to him
ferred his license to the applicant on the 26th March, 1801. On the
same day the license issi on the petition of the applicant, numbe
not accompanied by a certificate signed by a majority of the electors in d
Iling sub-division 10, consented in writing to the transfer of the shoj and tre
icense and to its transfer to the premises in polling sub-division 10, an set asi
also cancelled the applicant’s wholesale license :— y
Held, that the i erred in ting to the fer of the The

nhoK license to the premises of the applicant in’ pcollin%l sub-division 10 calling
t!

without his petition therefor_being accompanied by the certificate re- %

quired by 63 Vic. ch. 56, sec. 1 (0.). / license s
THE applicant was in the month of March, 1891, the: e
holder of a wholesale license to sell liquor in the premises. This

number thirty on the west side of Market street in polling: Count
sub-division number ten in the city of Brantford. OneT. « Liquﬁn
E. King was the holder of a shop license to sell liquor at eanoil s
the same time in premises on lot 51 on the south side of city of ]
Colborne street in polling sub-division number eighteen retail as
in the said city. On the 26th day of March, 1891, T. E. the Que
King transferred his license to the applicant, and on the Mr. D
same day the license commissioners, on the petition of the: had a.nd
applicant, which was not however accompanied by a and the
certificate signed by a majority of the electors entitled to- of his ho
vote at elections for the legislative assembly in polling within ¢]
sub-division number ten, such majority including at least section 1
one-third of the said electors who were at the time of such then it ig
application resident within that polling sub-division, con- in grant;

sented in writing to the transfer of such license, and toits tained,

| East war
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transfer to the said premises number thirty in pol)lin"g Statement.
sub-division number ten, and on the same day . cancelled
the wholesale license of the applicant,

Thereupon, on the 18th day of April, the County Attor-
ney for the county of Brant presented a petition to the
County Judge of the county of Brant, under the provisions
of sections 91 and 92 of the * Liquor License Act,” R. 8, 0,
ch. 194, setting forth the above facts and also that the ap-
plicant had upplied for g shop license for the premises in
polling sub-division number ten for the ensuing year to the
license commissioners, and the license commissioners had
granted the application, although notified that the applicant
improperly and irregularly obtained the issue and transfer
to him of the license to his premises in polling sub-division
number ten, and by the petition prayed that the issue
and transfer of the shop license to the applicant might be
set aside and the license revoked and cancelled.

The County Court Judge thereupon issued a summons
calling upon the applicant to shew cause why the said
license should not be revoked, and after hearing the parties
delivered the following judgment :— !

This matter comes before me on the petition of the
County Crown Attorney under the 91st section of the
“ Liquor License Act” It is an application to revoke and
cancel a license granted by the license commissioners of the
city of Brantford to R, S, Dunlop, for the sale of liquors by
retail asa shop licensee, at his shop in Market street, in
the Queen’s ward,

Mr. Dunlop, before the granting to him of this license,
had and still holds wholesale license for these premises,
and the question for me to determine is whether the fact
of his holding this wholesale license makes him a “licensee”
within the meaning of the provisions of the amended sub-

ection 11 of the Act, If he is not such licensee,
r that the Proceedings of the commissioners
in granting him thig shop license eannot be legally sus-
tained, Mr, King was the holder of a shop license in the
East ward, Mr, Dunlop, being desirous of selling by retail,

i
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whiich he could not dd under his wholesale license, bought
Mr. King's shop license. This transfer the commissioners
sanctioned. He then obtained from them their sanction to

the transfer of this license from the premises King occupied

to Mr. Dunlop's shop in Market strect, This latter place
is in a different polling sub-division from that of King's in

. the East-ward,

The contention by Mr, Woodyatt, who argued the case
before me for My, Dunlop, was that, as Mr. Dunlop held a
wholesale license, he was a licensee under the provisions of
sub-section. 14,

Mr. Wilkes, for the petition, contended that the word
“licensee ” in this sub-scction refers only to those who hold
shop or tavern liconses, authorizing thern to sell by ratail,
and not to the holder of a wholesale license,

Any person can, under the 84th section of the Act, obtain
@ Wholesale license providing he has proper premises for
that purpose. He does not require to file any petition
from the ratepayers of the polling sub-division where his
place.of business is situate, nor can such ratopayers petition
against him, But the provisions of sub-section 14 require
such petition, and also permit the ratopayers to petition
against the granting of a tavern or shop license where the
applicant is not already a licensee, that is, does not already
hold such a license, or where it is sought to transfer such
a license to premises that are not already so licensed.

I think it must be clear, on  reading over this sub-
section 14, as amended by the Act of 1890, that the

whole of this sub-section is confined to shop and '

tavern licenses, This section, as it is framed, is clearly
intended to prevent any licenses from being granted to new
applicants or to new premises without the ratepayers hav-
ing the power to interfere by petition. But if the con-
tention of Mr, Dunlop and the act of the commissioners
can be sustained, then this new provision of the Act be-
comes nugatory, All that a.person need do to defeat the
Act is to obtain a wholesale license, and then he can buy
& tavern or shop license and have it transferred to his
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wﬁolesa]e premises. This license is open to the furthersme{nenﬁ

objection of being transferred to premises in & different
polling sub-division to that for which it was originally
granted.

I must, therefore, make an order revoking or cancelling
the shop license so obtained by Mr. D@lop, and also the
license for the year commencing on the st May, 1891, if
that has been granted or ordered,

And he granted his order that the shop license granted to
the applicant for the sale of liquors in the premises situated
on the west side/of Market street in the city of Brantford, in
polling sub-division number ten of the said city of Brant-
ford, and also any shop license which might have been
issued to him for the year commenceing the 1st day of May,
1891, and ending on the 30th day of April, 1892, should be
revoked.

The applicant had been advided that, being g
licensee under a wholesale license, he did not require to
accompeny his petition for a consent by the license com-
missioners to the transfer of the license to his premises in
poliing sub-division number ten with o certificate signed by
a majority of the electors entitled to vote at elections for
the legislative assembly in that polling sub-division, and,
thinking that he became & licensee under the shop license
80 transfel}gd, he did not deem it Decessary, although he
petitioned for a shop license for the then ensuing year
before the 1st day of April, 1891, to accompany this peti-

tion with such a certificate, nor did the license commis-
sioners deem it Decessary, for they consented to the trans.
fer and acceded to the prayer of his petition for a shop
license for the then ensuing year, and on the 16th day of
April, 1891, granted him o certificate entitling him o a
shop license for the then ensuing year,
After the making of the order by the learned Judge,
aud about the 25th day of April, 1891, the applicant pro-
cured and preXuted to the license commissioners the certi-

ficate of electo required by law, and on the 80th day of
4—VoL, xx11, 0.8,
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Statement.  April, 1891, he paid to the credit of the proper license fund
the fees paygble in respect of such license.

The appli¢ant thereupon, upon an affidavit setting forth
the above facts, and that the license commissioners were
willing to waive the non-presentation of such certificate
before the 1st day of April, 1891, and shewing that the
order of the Judge alone stood in the way of his obtdin-
ing his license, applied to RosE, J., in Chambers, for a man-
damus ordering the license commissioners and the license
inspector to issue such license, which motion that learned
Judge refused with costs,delivering the following judgment:

This is an application for an order of mandamus to com-
pel the inspector for the city of Brantford to issue a license
to the applicant, the commitsioners having on the 16th
April granted a certificate under the Act, and the appli-
cant having deposited in the bank the sum of $300 named
in such statute. - !

The argument on behalf of the applicant is that, a certifi-
cate having been granted, the commissioners. had dis- | transf
charged themselves under section 11, sub-section 13, and sent of
that the inspector was bound to issue the license under I thi
section 12, sub-section 2, his duty upon receipt of the seermns |
certificate being ministerial merely. It was answered that King t
subsequent to the issue of the certificate and prior to the " bboame
demand upon the inspector, an order had been made by the sanctio
learned Judge of the County Court of the county of Brant, to him
under section 91, revoking a license held by the applicant missiop
for the year ending 80th April, 1891, and that by reason the cor
of such revocation the applicant became a person disquali- to the )
fied fram obtaining any further or other license under the which
Act. : : fers it s

It appears that during the year 1890-1891 the ap- ‘_Wordﬂl
plicant obtained a transfer, with the consent of the com.- term ar
missioners, from one King of a license to sell by retail ina mission
polling sub-division other than the one in which the appli-- V{'O“Id L
cant carried on business, and subsequently, and also with, sion,
the consent of the commissioners, such license was trans- It wa
ferred from the polling sub-division in which King had.

'
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und previously carried on business to the sub-division in which Judgment,
Dunlop was carrying on busineds; such transfers were m_
orth without any certificate signed by the majority of the elec-
vere tors, as required by sub-section 14 of section 11, as found
cate in the amending Act, 58 Vie, ch. 56, (O.),and by such trans-
the fers the number of licensed premises in the polling sub-divi-
din- sion in which the applicant carried on business was appar-
an- ently increased. . : 4
Jnse The learned Judge in giving his decision based it upon,
ned the ground of want of certificate, It is neither necessary
ent: nor proper for me to consider the grounds upon which the "
learned Judge acted, if he had Jjurisdiction to inquire,
om- because by section 92 his order is made tinal and conclusive,
nse and is declared not to be the subject of appeal or revision
6th by any Court whatever. But it was replied that he had
pli- not jurisdiction, because section 91 only gave jurisdiction
ned upon complaint that the license had been issued contrary
to any of the provisions of the Act, ete., and it was con-
tifi- tended that no license had been issded, that is, that ‘the
dis- transfer to Dunlop, the applicant, from King, with the con-
and sent of the commissioners, was not the issue of & license,
der I think I cannot give effect to this contention, because it
the seems to me that when the license was transferred from
hat King to Dunlop, King ceased to be a licensee, and Dunlop
the became a new licensee, and that, by such transfer, with the
the sanction of the comimissioners, a license was thereby issued
nt, to him to do that which {prior to the consent of the com.:
ant missionersbeing obtained he mightnotlawfully do; and when
o the commissioners consented to the transfer of the license
Al to the new polling sub-division, premises became licensed
the which theretofore had not been licensed, and by such trans-
. fers it seems to me that license was issued. In other
ap- _words, I take the term “jssue of license” to be.a general
o ‘term and to include all modes of granting authority or per-
bia mission to any person to sell liquor in any manner which
pli-- vt'ould be prohibited but for the granting of such permis-
ith. sion,

It was further contended-on the part of the applicant
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Judgment. that he was not disqualified because the order of the learned

Rose, J.

Judge was subsequent to the granting of the certificate by
the commissioners. The words of the section are * and the
person to whom such license issued shall thereafter, duridg
the full period of two years, be disqualified from obtaining
any further or other license under this Act.” I think what
was meant by the section was that, by the Act which made
it proper for the learned Judge to revoke the license, the
penalty of disqualification was incurred, the disqualifica-
tion to date during the period of two years from the ad-
Judication or order of revocation, and, as the license had -
not in fact been issued, I think the applicant is brought
literally within the clause, as he had not obtained a license,
and by the clause #vas disqualified from obtaining it. I
cannot, therefore, command the inspector to issue the
license, for-by section 67 any inspector who, contrary to
the provisions of the Act, knowingly issues a license, is
made (liable to a penalty, and if the applicant was, at the
time e application to the inspector for a license, a
ohibited from receiving a license, it is clear that
the issue of a license would be contrary to the provisions
of the Act, and an inspector having knowledge of the facts,
as he had, was not only justified in refraining from issuing
a license but required so to refrain, ! .

In my opinion, therefore, the application must be refused
with costs,

The applicant appealed to the Divisional Court from the
order of Rosk, J., and his appeal was argued hefore ARMOUR,
C. J., and FALCONBRIDGE and STREET, JJ., on the 19th
November, 1891,

. DuVernet, for the applicant. 53 Vic. ch, 56, section 1,
(0.)* does not apply to this case, the applicant being

*1.  Sub-section 14 of section 11 of the Liquor License Act is hereby re-
pealed and the following substituted therefor :

(14). In the case of an application for a tavern or shop license by a per- .- :
son who is not, at the time of making such applichtion, a licensee under

)
this Act, or in the case of an application for such license for or transfer
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already a licensee by virtue of his \whqlesale license. TUn-
der section 91 of R, S. 0, ch. 194+ there is power only to
cancel a license which has been issued, he Judge has no
power to cancel a license which-has nab been issued, The
clause in question, section 91, is & 'penal clause, and must
be strictly \construed. The Judge intervenes in a case in
which he has no jurisdiction, and hisorder is a nullity. He
revoked the license on the ground that no certificate was

thereof to premises which are not then licensed, the petition must be ac-

{

companied by a cartificate signed by a majority of the electors entitled to
vote at elections for the 1. gislative A bly in the polling sub-division
d are situated, and the said

some other person for the same Ppremises with the consent of
the issioners, nor to a 1 applying for a license for or permission
of the commissioners to remove with his license to other premises in the
same polling sub-division ; provided that such license or permission shall
not increase the number of licensed premises in such polling sub-division,
and shall not be allowed if 5 majority of the electors duly qualified as

aforesaid petition against the same on the grounds hereinbefore set; forth
or any of such grounds, }

191, Upon the complaint of the inspectot/ or the board’of license com-
missioners or the county attorney, that a license has been issued contrary
to any of the provisions of this Act or of any by-law inforce in the said
municipality, or that the license has been obtained by any fraud, or that

+ ‘the person licensed has been convicted on more than one occasion of any
violation of the Provisions of section Of this Act, or has been convicted
on three several occasions of any violatioh of any of the Provisions of this

different days, the Judge of the County
y municipality is situate jn any part of
. i nded,to take effect, shall summon the per-
fon to whom'such licenge issued to appear, and shall Proceed to hear and
determii;e the matter of the said complaint in a Summary manner, and
may upon:such hearing, or in-default of appearance of the person sum-
moned, determing or adjudge that such license upon any of the causes
aforesaid, ought to be revoked, and there
that the same bb revoked and lled ingly, and therenpon,
license shall be and become inoperative and of none effect, and the person
to whom such licenge issued shall thereafter, during the full period of two
" t’:i::&:a disqualified from obtaining any further or other license under

Atgument.
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filed by the applicaty, His order has no effect, and the
inspector should now is¥ye the license, The applicant has
obtained a certificate froly the comipissioners that he is en-
titled to the license. Th§ inspector has merely a minis-
terial act to perform, andte should be ordered to perform
it: Rd Massey Manufactuding Co., 11 O, R. 444; 13 A. R.
446. [Section 12 of R. 8. OMch. 194 shews the procedure
e' duty of the inspector.

Lgngton, Q. C., for the commissioners and inspector. The
holder of a wholesale license is not a licensee within the
megning of 53 Vic.ch, 56,section 1.(0.). “The Liquor Licénse
Act” pr()vides by sections 34 and 85 in régard to wholesale

53 Vie. ch, 56, section 1, merely substitutes new
provisions for sub-section 14 of B. 8. O. ch. 194, section 11,
relating to tavern and shop licenses only, so that a licensee
within the meaning of the Act is a tavern or shop licen-
see only. The decision of the County Judge was therefore
correct, whether he had jurisdiction to make his order or

not ; and therefore, apart from his order and supposing it to .

be without jurisdiction and set aside or disregarded, it is
clear, as the County Judge held, that the applicant has not
complied with the law, Section 11, sub-section 21, is very
express, that a license is not to be granted contrary to the
provisions of sub-section 14, the very sub-section which has
not been complied with. The Court should therefore in its
diseretion refuse to interfere by mandamus in favour of a

person who bas not complied with the law. The certificate *

granted to him by the commissioners is only authorized in
the case of an applicant “who has complied with the re-
quirements of the law” (see section 12), and the certificate
being contrary to law is void: Thompson v. Harvey,
4 H & N. 254. That certificate was issued without
sufficient consideration, and now, after anew apphcn.tlon
made to them by the applicant, they have refused in
their discretion to grant him a license. There is no power
to issue a mandamus to force them to grant a license
after arefusal in theexercige of their discretion: Rex v.
Farringdon, 4 D. & Ry. 736'§ Shortt on Mandamus, p. 262;
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Harrison’s Mun, Man, 5th ed, Pp. 897, 902, 903; Lee- Argument.
son v, License Commissioners of Dujfferin, 19 O. R. 67, !
Section 9 shews that the inspector’s duties are not merely
ministerial, for by it licenses are to be issued under the
direction of the commissioners, See also section 11, sub-

sections 3,18, and 2I. Ialso rely upon the County Judge’s

order, and submit that it is final under section 91, and was

made with jurisdiction, for the reasons given in the judg-

ment of RosE, J., appealed from., Section 67 of R. 8. 0.

ch. 194 imposes a penalty upon) any commissioner or in-

spector who issues a certificate ntrary to the provisions

of the Aet, so that it was their duty to refuse, as tl}ey have

done, to issue the license, "

. DuVernet, in reply, referred to Maxwell on Statutes, pp.

286, 288, 292, 462; Regina v. Sykes, 1 Q. B.D.52; Ex P.

Smith,3 Q. B. D. 374 ; Addison on Torts, p. 680.

February 1,1892. The Jjudgment of the Court was de-
livered by

ARMOUR, C. J, :—

We are of the opinion that the license commissioners
erred in consenting to the transfer of King's shop license
to the premises of the applicant in polling sub-division
number ten, without his petitiontherefor being accompanied
by a certificate signed by a majority of the electors of that
polling sub-division, as provided by 53 Vie.ch.56,sec. 1, (0.).

But the question is, had the learned/Judge of the County
Court, by reason of the transfor having been consented to
by the Iic‘ense‘commissioners, without the petition therefor
being accompanied by such certificate, any jurisdiction to
revoke and cancel the license so transferred ? .

It may well be that such transfer and consent without
such certificate were simply void acts and that the license
80 transferred to the applicant afforded him no protection
in the sale of liquor which he assumed to sell thereunder ;
but whether the learned J udge had power by reason there-
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Judgment.  of to revoke and cancel the said license is a different ques-
Armour, ¢.J. bion and depends upon the jurisdiction given to him by
section 91 of the “ Liquor License Act.”
The provisions of that section are of a penal character
and involve not only the revocation and cancellation of the
license but also the disqualification of the licensee to obtain
any further or other license under the said Act for the full
period of two years from such revocdtion and cancellation.
The rules for the construction of penal statutes are
cleatly laid down in several cases and are lucidly set forth Ticen
by the Judicial Committee in The Gauntlet, L. R. 4 P. C. b
184, in which James, L.J, in delivering the Jjudgthent Se
said (p. 191) : “ No doubt all penal statutes are to be kon-
strued strictly, that is to say, the Court must see that ) the stich
thing charged asan offence is within the plain meaning of the plain
words used, and must not strain the words on any fotion | i
that there has been a slip, that there@as been a casus
omissus, that the thingv_is so clearly within the mischief words
that it must have been intended to be included and would “ fasite
have been included if thought of. On the other hand, the has be
person charged has a right to say that the thing charged, in the
although within the words, is not within the spirit of the been ¢
enactment. But where the thing is ‘brought within the the tw,
words and within the spirit, there a penal enactment is to on our
be construed, like any other instrument, according to the It is
fair common sense-meaning of the language used, and the - under
Couzt is not to find or make any doubt or ambiguity in issued,
the language of a penal statute, where such doubt or am- The
biguity would clearly not be found or made in the same stand ir
language in any other instrument.” and we
Jenkinson v. Thomas, 4 T.R. 665 ; The Alewandra Case, to the li
2 H. & C. 4381, 574 ; Nicholson v. Fields, 31 L. J. Ex. 285; ‘thereto
Stephenson v. Higgimson, 3 H. L. Cas. at p. 686; Nichols v. to grant
Hall, L. R. 8 C. P. at p. 326 ; Dickenson v. Fletcher, L. R: But f;
9C.P.at p.7; Willis v. Thorp, L. R. 10 Q. B. at p. 387; sary to i
Law Society v. Shaw, 9 Q. B. D.1; Re Macdougall, 13 grant th,
0. R. 204, and thery
Applying these rules to section 91 of the “ Liquor License Chamber
Act,” we think it clear that the learned Judge had no juris- B

such
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diction to entertain the com
to make the order which he made thereon,

This section has only reference to “  license issued” con-
trary to any of the provisions of that Act, and not to a
“license transferred ” contrary to any of the provisions of
the said Act, and the Pperson to be summoned as therein pro-
vided is the person to whom such license issued and not
the person to whom such license has been transferred, and

Section 92 also shews that it is only the person to whom
such license has been granted, and not the person to whom

such license has been transferred, against whom the com-
plaint is to be made,

In orderto uphold the
we would be obliged to
words “or transforred”
“issued ” in the third line
has been transferred”

Jurisdiction of the learned Judge
read the 91st section ag if the
were inserted after the word
thereof, and as if the words “ or
were inserted after the word “issued”
thereof, and as if the words “or has
Te inserted after the word “issued ” in
thereof, and this would be legislation

been transferred ” we
the twenty-third line
on our part, )
It is clear also that the learned Ji udge had no jurisdiction
under this section to revoke or cancel a license not alveady
issued, ‘
rder of the learned J udge should not, therefore,

The o
stand in the Way of the applicant obtaining his licenge,

But from what appears before us it may not be neces-
sary to issue it, and it wil

ill be unnecessary to issue it if they
grant the licenge, in which latter case there 'will be no costs,,

costs in any event of the motion in
hambers,

b5—voL. xx11, O.R.

plaint which he entertained, nor Judgment. i
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MgeArNs v. THE ANCIENT ORDER OF UNITED
‘WORKMEN ET AL.

Life Insurance— B lent Society—Certificate payable to * legal heirs”—
Effect of, between the children of first marriage and second wife.

A widower, having two children, insured in a benevolent society and
took out his certificate payable *‘to his legal heirs ” and subsequently
married a second time, and died without having altered the certificate,
leaving his wife surviving with the two children of the first marriage :—

Held, that the two children took the whole fund payable under the certi-
ficate to the exclusion of the wife.

THIS was a special case stated in an action brought by Ei'la
Mearns as widow of one Thomas Mearns, deceased, who
held a beneficiary certificate in the Ancient Order of United
Workmen against William Mearns and John Hughes
Mearns two of his infant children by a fexmer wife and
the Toronto General Trusts Company as :lrg‘ix:;ﬁ\emrdians.

The following facts are taken from the judgment.

“The matter in question is brought before me in the
form of a special case, which amongst other things states
that the plaintiff is the widow of the late Thomas Mearns,
who died on or about the 17th day of August, 1891 ; that
at the time of his death he was a Workman degree mem-
ber in good standing in the Order, which is a fraternal be-
nevolent society incorporated on the 11th day of August,
1879, under the provisions of ch. 167, R. 8. O,, 1877 ; and
was the holder of a beneficiary certificate issued by the
Grand Lodge of Ontario of the said Order, dated the 7th
day of April, 1887, wherein the sum of $2,000 was declared
to be payable at his death out of the beneficiary find of
the Order ¢ to his legal heirs’; that at the time of his ap-
plication for admission into the Order and at the date of the
issue of the said certificate to him, he was a widower having
two children, the'infant defendants, Wm. Mearns and J. H.
Mearns ; that on the 4th day of October, 1890, he was mar-
ried to the plaintiff, but that there were no children of
such marriage.
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of section 1, of article 7, of the constitution
_which provided that upon the death of a
Workman degree member in good standing, ete,, such per-
S0 or persons, as such member may have
living,

“The c%‘further states that the certificate was issued Statement.

ely, to his legal

heirs’ Tt is further stated that on the 12¢th day of Janu-
1892, letters of guardianship of the two infant de-
ants, the only children of the deceased, were duly is-

to the Toronto General Trusts Company, and that on

the 10th day of February, 1892, the defendants, the Order,
,383.88 as the share

f)

nembers and the Protection of thoge dependent upon
them,

“The questiong submitted for decision are :

L Under the direction of Payment in’ said beneficiary
“certificate ¢ to my legal heirs’ is t)fs plaintiff entitled to
any share in the gyiq sum of $2,0.

2. Is the plaintiff; as the secon
Mearns, entitled to participate i

#The case wag argued ‘on \ April 13th, 1892, before
:FERGUSON, J. el
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Totten, Q. C. for the plaintiff and the Ancient Order of
United Workmen (the latter of whom merely appeared as.
stakeholders of the fund in dispute). The plaintiff is en-
titled to one-third of the fund, The Order is a beneficial
and benevolent society, organized for the protection of its.
members and those depex%ﬁ'br\lg)on them; that is their
families, and a widow is include as well as children. It
is true when the applicant got his” certificate he was a.
widower with only two children and his then legal heirs.
were the children, but there was no special designation
to his then legal heirs, Section 3 of R. 8. O, ch. 136 was.
intended to benefit & wife as well as children and when
the applicant issued the certificate to his legal heirs he in-
tended his then children and any future wife or children

he might have when the certificate fell in. A wife would

be a legal heir as one of the next of kin. In construing
the word “ heirs” the intention is to be considered and it
covers “family”: Bacon on Benevolent Societies 260.
«Heir ” or “heirs ” is to be construed to mean the person
or persons to whom real estate would descend, R. 8. O. ch.
109, sec. 31. Real estate is made personalty under the
Devolution of Estates Act. “Heirs” includes personal
.representatives : Burkitt v. Tozer, 17 0. R. 587. “Lawful
heirs” are defined in Smith v. Butcher, 10 Ch. D. 113. The:
word “ heirs” includes widow: Vaww v. Henderson 1J. &
W. 388. I also refer to Theobald on Wills, 8rd edition pp.
256, 257 and 258 ; Keay v. Boulton, 25 Ch. D. 212;
Mounsey v. Blamire, 4 Russ, 384; Gittings v. M Dermott,
2 My. & K., 69 at p. 73; Hawkins on Wills, 93; Re
Porter's Trusts, 4 K. & J., at p. 197.

E. T. Malone for The Toronto General Trusts Company,
the guardians of the infants. The Order was incorporated
under R. S. O, 1877, ch. 167. On a death occurring,
the payment of the amount of the certificate is to
be made to the party entitled under the rules of
the Order:' section 11. By article 7 of the constitu-
tion and by-laws of the Order it is provided that such
person as the member may have named while living shalk

-childre
fund £
he cho
marryi
tended
death, |
persont
-of “Jeg
unless t
give an
of the v
taken ir
‘consists
T also re
P.and ]
524, at
Blamire
234; K
225; K
-cases cit
relied or
governed
Totten
267, a ne
new decl;




[voL.

er of
ed as.
s en-
ficial
f its.
their
L It
vas a
heirs.
ation
6 was-
when
he in-
ldren
would
ruing.
and it
y 260..
)erson
0. ch.
r the

XXII.] MEARNS V. ANCIENT ORDER OF UNITED WORKMEN,

37 '

be entitled to receive the money. It is not confined to the Argument.

family or even the relatives of the member, R. 8. 0. ch.
136 and amendments apply to this case, and control
wherever its provisions are inconsistent with any rules or
* regulations of the Order : Mingeaud v. Packer, 21 O, R,,
267 ; Swift v. The Provincial Provident Institution, 17

A.R.66; Re O'Heron, 11 P. R, 422, In order that the

plaintiff should take, the policy should have been payable
to the “ wife,” or “ wife and children,” according to R. S, 0,
<h. 136. In such ease the wife living at the death of the
policy-holder would have taken as the person named or
mentioned. By use of the words “legal heirs” the member
intended his then legal heirs and those were his then
children: R. 8, O. ch, 136, secs. 5, 6, and 7, He settled the
fund for their benefit, and he had the power to change it if
he chose afterwards, when he changed his circumstances by
marrying again : section 6, [FERGUSON, J,, but if he in.
tended to benefit his * legal heirs” at the time of his
death, he would rest satisfied and make no change.] The
person ordinarily meant as filling the technical description
of “legal heirs ” should be the person entitled to take
unless the document in question shows that he meant to
give another meaning than the technieal or legal meaning
of the word “ heir.” The intention of the member must be
taken into account, It makes no difference that the estate
consists of personality, the heirs take as persone designate.
T also refer to In, the goods of Isaac Diwon, 47 L, J. PO,
P.and B. 57; D¢ B ir v. De B ir, 8 H. L, O,
524, at p. 550; Rees v, Fraser, 25 Gr., 268; Mounsey v.
Blamire, 4 Russ 884; Re Crawford’s Trusts, 2 Drew at P
234; Elsey v, 0dd Fellows Mutual Reliief Ags, 142, Mass,
225; Keteltgs v, Keteltas, 72 N.Y. 812, The American

-cases cited from Bacon on Friendly Societies eannot be

relied on, ag statutory laws in each State appear to'have
governed the cases,

Totten, Q. C, in reply. In Mingeaud v, Packer,21 O, R,
267, & new certificate was taken out instead of making a
Dew declaration, and the children were named in i,
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Judgment.  April 16th, 1891, FERGUSON, J, :—
Fergn_son,\.l.

The case was very thoroughly argued and many authori-
ties referred to, The question as it appears to me is
single and is whether or not this plaintiff, the widow of the
deceased, is in the circumstances entitled under this certi-
ficate and the direction as to payment, to share in the fund,
the $2,000, with the infant defendants, the children and
only heirs-at-law of the deceased. If the plaintiff is not.
so entitled, then the balance of the fund should be paid to
the guardians of these children. If, on the contrary, the
plaintiff' is so entitled, then counsel agreed in saying that
the share that should be paid to her would be the one-
third of the $2,000, and, in this I apprehend, counsel were
right.

Most of the authorities cited were cases arising upon the-
construction of wills, and although this is not such a case,.
yet, it may I think bo said that the words “legal heirs”
should not receive a larger construction here than in a will.

The expression “ legal heirs” oceurred in the case Low
v. Smith, 2 Jur, N, 8. 844, a case referred to by the Master
of the Rolls in Smith v. Butcher, 10 Ch. D, 118,

As it appeary-to me the words “légal heirs” mean.
nothing more oy less than the word “heirs” and that this.
direction is the{lsame in effect as if it had been a direction
to pay to the “heirs” of the deceased, ;

As is sajd by Vice-Chancellor Proudfoot in the case Rees
v. Fraser, 25 Gr. at p. 254, there is nothing to prevent the
“heirs” taking personal property as personce designate,
nor the “next of kin” real estate in the same way.

In Smith v. Butcher, 10 Ch, D. 118, the decision was |

that under a gift of personal estate to the children of A.
for their lives, and, after the death of either of them, his or
hershare of the principal to go to his or her lawful heir or
heirs, the right heirs of the children were to take,

In the case Keay v. Boulton, 25 Ch. D, at p, 219, the
case is distinguished from Smith v, Butoher, because there-
was context on which to do it, shewing that the words were-
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not to be understood according to their technical meaning, Judgment.
In the present case there is no context whatever. The Ferguson, J.

thori- words have to be construed without the aid of any con-
me is text, and in the setting of facts and circumstances in which
of the they are found.
certi- These facts and circumstances are, so far as I see,
fund, very simple. The deceased when he used the words wag
n and ' a widower, having these two children, who were no
8 not: doubt his “ heirs,” or his “lawful heirs,” if it is seen fit to
aid to use the adjective, They wers the only Peirs that he had.
y, the He might at any time have made s change in this direction
 that. as to payment of the money. He married the plaintiff,
 one- and did not tﬂe;l or at any time make any such-change,
- were the original direction being in force at the time of his
death. The age of the deceased or his circumstances in
n the- ' life do not appear. . There is the clause in the special case
| case,. as to the declared objects of the order or society ; but this,
1eirs 80 far as it may extend, is controllable and controlled by the
, will. direction in each case of the member holding a certificate,
Low It appears to me that there are not any facts or circum-
[aster stances by which one is called upon to give to the words
of the direction to Pay any meaning but the one that
mean. they naturally bear, and there being, as I have said, no
b this. ‘context, I think the language of the Lord Chancellor in De
setion Beawvoir v. De Bequwoir, 3 H. L, C. at p. 552,_}a.lthongh
: used in respect of the construction of a will, apply with
 Rees force here. Itis; « As far, therefore, as th authorities go
1t the with respect to personal estate, whether the gift be an
nate,. immediate gift, or whether it be a gift in remainder, the
cases appear to me be uniform—to give to the words the
. was Sense which the testator himself has impressed upon them—
of A, ° that if he hag given to the heir, though the heir could not
his or by law be the person to take that property, he is the per-
eir or son who takes it ag person designate. Tt is impossible to
“lay down any other rule of construction.”
D, the T do not see that the Act 51 Vic. ch. 22 (0.) referred to

there- by counsel, or anything contained in chapter 136, R. 8, 0.,
were- militates against the view that the right heirs of the
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deceased are the.persons to take under this direction. Nor

Ferguson, 3. do I see that 53 Wig ch. 39 (O.) contains any provision

against this view.

No such questions arise s those considered in the case
Mingeaud v. Packer,21 O.R. 267, the sole question, as
I have said, being the construction to be given to the
words of direction, “to his legal heirs;” and after a per-
usal of the authorities referred to on the argument, I
am of the opinion that the two children'of the deceased,
being the heirs and the only heirs of the -deceased,
are entitled to the whole of the fund as persone designate,
and that the widow, the plaintiff, is not entitled to any
share of it. i

The American cases on the subject, or kindred subjeets,
are various. They, however, for the most part, depend

“upon various enactments in the different States, and do not

afford any certain guide here.

The judgment on the special case is that these two
children of the deceased are entitled to the whole of the
fund in equal shares, and that the pigintiff, the widow, is

" not entitled to any share or part of it. This answers both

the questions asked. I would rather have arrived at &
different conclusion, but I cannot do so.

The case contains an agreement as to the costs, and I
need therefore say nothing as to them:
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|

‘THE CANADA SOUTHERN Ra1LwAY Co. v. THE CORPORATION
OF THE TOWN OF N1AGARA FALLS ET AL,

Raslways— Power of ““letting, conveying and otherwise departing” with
O tra vire Bst

thesr lands— Y 0 Ultra vires )ppel —Pre-
scription—R, 8. 0. ch. 111, sec. 35,

The Act of incorporation of a railway company, the redecessors in title
of the plaintiffs, and which was incorporated for the purpose of con-
structing and operating a |cértain line of railway, conferred upon tht
company in respect of the disposition of lands acquired by them, powers
of ‘letting, conveying and otherwise departing therewith for the mefit
and on account of the company from time to time ag they should deem
necessary,”

Nearly forty years before the commencement of this action the predeces-
sors in title of the defendants laid pipes for conveying water along the
railway track of the plaintiffs’ Predecessors, using tiem for such purpose

almost continuonsly up to the present time, such privilege having lgeen

given to them by ti of[t)he directors of the b pany, who a few

years sub 1

assed h lution, and in p thereof

q P
executed a deed Igranting, ;Qleasing and confirming such right and
privilege which at the time this action wag brought had become.vested
¢

in the defendants,

The undertaking
plaintiffs, who, a
desiring to alter the position of their track gave notice of expropriation
to the immediate predecéssors in title of the detendants, and placed the
track over the water pipes. ¥

“The plaintiffs now sought fo"have the resolutions and deed tioned
declard ultra vires, and also claj ed an injuncti training the uger
of thé water pipes, and if necessary an order for their removal :—

Held, that the resolutions and deeg were ultra, vires as not within the
Ppowers specified by the charter, or such a8 could fairly be regarded as
incidental thereto, or reasonably derived by implication therefrom ;:—

Held, ulso, that the plaintiffs Were not estopped from asserting their own
title and denying the defendants’ :—

Held, lastly, that the defendants not haWing used and enjoyed their ease-

ment for forty years had not uired a title thereto b rescription
under R. 8, 0, ch, 111, gec. 35.wq o ’

the Canada Southern Railway Statement.
rporation of the Town of Niagara
‘Water Commissioners for the same
town, to have two certain resolutions and g deed frgm the
predeﬁessors in title of the Plaintiffs granting a privilege
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The action was tried at Toronto, on November 25th,
1891, and February 10th, 1892, before Ferauson, J.

H. Symons, for the plaintiffs. Both the resolutions and
the deed are ultra vires. The Efie and Ontario Railway
Company, the pldintiffy’_predecessors in title, was incor- |
porated under 5 Wm, IV, 91, and neither by that ﬁst
nor any subsequent legislation, was it empowered to grant
any such easement as is here claimed, so that no rights
adverse to the company passed to the defendants or their
predecessors in title. Even if the railway were benefited
by the construction of the pipes, ne" right adverse to the
company ¢ould pass: Brice on Ultra Vires, 2nd ed., Rules
21, 22 and 28, p. 124 et segs Nothing short of forty years
user would confer any title, See the Judgment of Senkler,
Co. J., Re Canada Southern R. W. Co. and Lewis, 20 U, C,
L J. ). 8. 241, at p. 243. The company is ndt estopped :
Lindley’s Law of Companies, 162 et seq. ;

088, Q.C., and Alex, Fraser, for the defendants.  The
aintiffs have no higher right than their predecessors in
title, and t are bound by length of time, nearly
thirt; '-M:Z; possession, The fact that the company
used the water for their own purposes was a con-
sideration for the grant of the privilege, and so made
the work for their own benefit, The plaintiffs have
not shewn. that what was done was outside of the
Act of incorporation, or that it was prohibited, and it
was their own act, and cannot be got rid of: Bickford v.
The Grand Jumction R. W. (0,1 S. C. R, 696, judgment
of Strong, J.; Mcliarmid v, Hughes, 16 0, R, 570, Jjudg-
ment of Street, J. A title by possession may be acquired
against the plaintiffs: The Erie and Niagara B. W. Co. v.
Rousseau, 17 A. R, 483. We also refer to The Grand
Junction Canal Co, v. Peity, 21 Q. B. D, 273; Norton v.
London and. North-Western, R, W, Co,, 9 Ch. D. 623; 18
Ch. D. 268; Bobbett @e South Eastern R, W, Co, 9
Q. B. D. 424; The Kingv. Leake, 5 B. & Ad. 469,

g
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nber 25th, Symons, in reply. Norton v. The London and North- Argument,
N, J. ; Western R. W. (o, 9 Ch. D, 623; 18 Ch. D. 268, and
' Bobbett v. The South Eastern R. W. Co, 9 Q. B, D. 424,

utions and flo not apply to thissease,

> Railway ‘ \\

vas incor- . March 31; 1892. Frrauson, J.:—

7 that Act -

1 to grant The plaintiffs allege by the first paragraph of their state-
no rights ent of claim that the Erie and Ontario Railway Company,
s or their vhich was incorporated by an Act of the late Province of
benefited Janada, 5 Wm, IV, ¢h. 19, acquired for the use of its rajl-»
'se to the Way, for the right of way and track, the strip of land men-
ed., Rules ioned in that paragraph, which is the same land a8 that
rty years 0w occupied by the plaintiffs as thejr right of way and
' Senkler, or the purposes of thejr mi#y, and by the paper of
,20U.C. & dmissions put in at the trial, i$¥% admitted that the plain-
sstopped : iffs are the owners in fee in Possession of these lands,

. While the railway on these lands was in the course of
its. The onstruction, and on the 18th day of October, 1853, the
essors in flivectors of the Erie and Ontario Railway Company passed
, nearly resolution purporting to confer upon the late Samuel
company limmerman the privilege of laying water pipes along the

a cone ine of the railway track, for the purpose of conveying
so made Water to the town of N; iagara Falls, then known as Elgin
ffs have nd afterwards as Clifton. ; .

of the Acting upon this resolution, Zimmerman laid down a six
, and it nch pipe along the line of the railway and by means of it
kford v. Pplied water to the inhabitants of Elgin aforesaid, now
1dgment lagars; Falls, Thig pipe still remains in the pla.intiﬂ‘sf
0, judg- 6id lands and is used for the same Purpose by the defen
cquired flants. . So far ag appears, this pipe has from the com-
V. Co. v, mencement been continuously used for this Ppurpose, except

Grand probably short periods whilst changes were being made in
rion o the railway track and in the location in the ground of the
623; 18 [Pipe itself, 7
. Co,, 9 After the decease of Zimmerman, at or about the time

of a sale o'f these water-worky by the executors of his
estate, and in the month of February, 1860, in pursuance
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Judgment. of g resolution iof the board of directors, the Erie and
Ferguson, J Ontario Railway Company executed a deed by which they

professedly granted, released and confirmed unto: Barber
and Lewis, {he then purchasers from Zimmerman’s execu-
tors, the right and privilege to lay down and from time to
time to maintain, repair and keep this pipe along the line
of the railway in as full and ample a manner as Zimmer-

.man had donegete,, ete.; with a proviso, hewever, that the

track of the railway should not be opened, disturbed or
interfered with, exéep't upon due notice and under the
superintendence. of the proper officer of the railway com-
pany. "

The defendants, through conveyances, became and, are
entitled to this line oi;nge and the rights respecting the
same, whatever these may beragd I think I need not state
the various lipks in: their chain of title, for it was freely
admitted at the trial that whatever rights Zimmerman
had, and whatever rights, if any, in addition thereto
passed by the deed of the 11th February, 1860, called the
deed of confirmation, the defendants now have, subject to

* whatever may be found contained in the deed to the defen-

dants of the 10th day of April, 1884; and by the paper of
admissions before referred to, it is admitted that the defen-
dants are owners and in the enjoyment of this line of pipe
for the conveyance of water under and along the plaintiffy’
railway, and of the reservoirs, ete,, ete., subject as gét forth
in the'same deed of the 10th day of April, 1884; and I do

,not see that there is anything in this deed making against

the defendants’ contentions that is of importance here,

By virtue of certain Acts passed by the late Province of
Canada all the franchises, rights, ete., of the Erie and
Ontario Company became vested in the Erie and Niagara
Railway Company. This occurred in or about the year

, 1863; and by a deed of amalgamation of the 2nd day
* of July, 1889, and certain Acts of Parligment, the Erie and
. Niagara company and the plaintiff company became

amalgamated, and the plaintiffs were substituted for the

- Erie and Niagara company, and possessed of and entitled
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to possess and enjoy all the Pproperty, franchises, etc., of J‘“‘_K-Lenﬁ-

the company, including the land and railway track afore- Ferguson, J.

said. :

By the same paper of admissions, it is admitted that in
the year 1883, the plaintiff company were engaged in the
construction of their line of track in its present position
at the place in question, and that they then gave to the
said Lewis, through whom the defendants claim title, the
notice ‘of expropriation produced; and that afterwards
the plaintiffs relaid, depressed, and lowered about one-half
of the said water pipes, as proposed in such hotice, and
built and constructed the line of their railway trdck along
and over the line of the said pipes, wherever the line of
Pipes is actually under the railway track ; and that no .
portion of the line of pipe was actually under the railway
track prior to the year 1884, except at some points under
the ends of the ties. The part, if any, of this notice, .
material here is the part, hs I think, proposing to do this
work in respect of this pipe, which the plaintiffs did,

There is really now no dispute as to these facts, or, in-
deed, s to any of the facts that seem to me of importance
here, :

I do not, in the circumstances, see the necessity of stating
here more fully the particular facts in regard to the plain-
tiffs’ chain of title, _ A !

The action is brought fora decla:ra.t;idh; (1) that the resolu-

. tions aforesaid of the 18th October, 1858, and the 11th of
February, 1860, as well as the deed or instrument of the
Iatter date were ultrg vires, and that'no right or title was
conferred thereby or passed thereunder to the said Zimmer-
man or his suecessors ; (2) a further declaration that the
Plaintiffs are %ntitled to hold, use, and enjoy the said land
and track free and clear of any claim of the defendants to
use and maintain the said pipes by reason of the said
resolutions and instrument, or because of the laying, use, -
and maintenance of the said pipe insuch track as aforesaid
or otherwise ; (3) an injunction against the defendants,
and, if necessary, an order upon the defendants for the

i
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: Judgmenty removal of the pipes and a restoration of the track at defen-
\\{'ergm.‘ J. dants’ expense ; (4) an order against the defendints to pay
such sum as may be awarded for the use and occupation of

the track by*the pipes.

The defendants contend that these resolutions and the
deed are good and valid, and had the effect of passing a
title or right to their predecessors, which title they say they
have. They also set up title by virtue of the operation
of the Statute of Limitations, and amongst other things,
they say that, in the circumstances, the plaintiffs are
estopped from making the claim they now make, ete., ete.

It was stated at the bar. by plaintiffs’ counsel that the
reasons for bringing this action are the facts that the
period of forty years flom the commencement, of the user
by the defendants, or those through whom they claim, is
about expiring, and the unwillingness of the defendants to
enter into any arrangement to prevent the running of the
statute in their favour. On this immediate subject the letter
of the 25th of April, 1884, a copjy of which'is contained in
the admission paper before mentioned, may be referred to.

As to whether or not the resolutions spoken of and the
deed of the 11th February, 1860, were ulira #res: The
powers in respect to disposing of lands conferred upon the
Erie and Ontario company by their charter, 5 W, IV. c.
19, were powers of « letting, conveying and otherwise
departing therewith, for the benefit and on account of the
company, from time to time; as they should deem necessary
and expedient,”—section 1. '

The Act 27 Vie. ch. 59, changing the name of the Fort
Erie Railway Company to the Erie and Niagara Railway
Company, confers powers upon that company in the iden-
tical words above (as to disposing of lands). That Act,
however, incorporated parts of the Railway Clauses’ Con-
solidation Act. The Act was not, however, passed till the
year 1868, and more than three years after the execution
of the deed in question here.

Although several statutes were referred to at the bar, it
was not contended, so far as I was able to perceive, that
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at the time of the passing of the resolutions referred to, Judgment.
and of the execution of the deed in question, the company FQ,HI.I J
had any more comprehensive statutory powers in respect

to disposing-ef—lzn&s, ete., than those contained in their

original charter, 5 Wm. IV. ch, 19, I think that at that

time they had not.

As I understand it, the Erie and Ontm‘io‘company were
incorporated for certain definite purposes only: the pur-
poses of the contemplated railway,

In Lindley on Companies, p. 164, it is said: “It is agreed
on all hands that a corporation cannot lawfully do that
which its constitution does not expressly or impliedly war-
rant. The difference of opinion, if there really be any, is
not as to that, but simply as to whether the Act of incor-
poration is to be regarded as conferring unlimited powers,
except where the contrary can be shewn; or, whether
alleged corporate powersare not rather to be denied, unless
they can be shewn to have been conferred either expressly
or by necessary implication,” The author then says that
the former is apparently the correct view so far 4s muni-
cipal and other corporations not created for any clearly
limited Purpose are concerned, but submits the. latter as
the correct view with respect to trading and similar cor-
Porations which are created for certain definite purposes
only, :

The case Ashbury Railway Carriage and Iron Co. v,
Riche, L.R.7 H. L, 653, seems to me to clearly support the
proposition ag regards corporations created for certain
definite purppses. There it was held that the contract,
being in its nature not included in the memorandum of
association was' ultrq vires, not only of the directors, but
of the whole company, so that even the subsequent assent
of the whole body of shareholders would be of no avail to
ratify it, And in the case Baroness Wenlock v. River
Dee Co., Lord Blackburn, at p. 360; 10 App. Cas, speaking
of the case Ashbury Railway Carriage Co. v. Riche, says
that it was not necessary for the decision to do more than
decide what the law was with regard to’'a company formed
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Judgment. under the Company’s Act, but adds, “I think the law there
Ferguson, J. laid down applies to all companies created by any statute

for a particular purpose.”

There are passages in the Jjudgment in the case Ash-
bury Railway Carriage Co. v. Riche, which indicate (to
me at all events) that the true reason is that where
the corporation is created for a definite purpose the giving
of the specified powers only, is, in effect, the prohibiting
of the exercise of powers that are not specified.

Ttis at the same time to be borne in mind that whatever
may fairly be regarded as incidental to, or consequential
upon, those things thag the legislature has authorized,
ought not, unless expressly prohibited, to be held by judi-
cial construction to be ultrg virgs. See Lindley, p. 165,
and cases there refarred to,

In the case Baroness Wenlock v. River Dee Co., 10 App.
Cas. at p. 362, Lord Watson said : “ Whenever a corpora-~
tion is created by Ae¢t of Parliament, with reference to the
purposes of the Act, and solely with a view to carrying
these purposes into execution, I am of opinion not only
that the objects which the corporation may legitimately
pursue mbist be ascertained from the Act itself, but that
the powers which the corporation may lawfully use in
furtherance of these objects must either be expressly con-
ferfed by the Act or derived by reasonable implication
from its provisions, That appears to me to be the princi-
ple recognized in * * Ashbury Company v. Riche, and
in Attorney-General v. Great Eastern Railway Company,
5 App. Cas. 473.” 2

. In the same case Lord Fitzgerald says, at p. 363: “ And
the powers of the company must be taken to be limited
to those expressed 1) the statute, or to be properly implied
as incidents to the purposes for which the corporation was
created.” .

In Attormy-Genm})l V. Great Eastern R. W. Co,, above,
it was decided (I copy from the headnote of the case) that
the docsgze of ultra vires as explained in the Ashbury
R. W. 008v. Riche, is to be maintained, but is to be applied
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reasonably, so that whatever is fairly incidental to those
things which the legislature has authorized by an Act of
Parliament, ought not (unless expressly prohibited) to be
held as ultra vives; and that in an Act of this kind grant-
ing special powers, what is not permitted is prohibited ;
and per Lord Watson : The test applied in (the Ashbury
Case to the powers of g Joint stock compgny (limited),
registered under the Companies’ Act of 1862, applies with
equal force to the case of s railway company incorporated

49
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Ferguson, J,

by Act of. Parliament. See also Pollock on Centracts, 5th -

ed, 121,122, 123, 124,

On this branch of the case, the defendants referred to
the case of The Grand Junction Canal Co. v. Petty, 21
Q. B.D. 273, where it was held that land aequired by a
company under an Act of Parliament for the purposes of
an undertaking as specified in such Act, may be dedica-

ted by them as s public highway, if the use by the publi¢”

be not incompatible with the ‘objects prescribed by the
Act. The land had been acquired and was used by the
company for the purposes of a towing-path, and it ap-
peared that the use of it as a public footpath, was not
inconsistent with its use asa towing-path by the company,
The learned Judge said that this holding was in accor-
dance with the decision in The King v, Leake, 5 B. & Ad.
469 ; and that they wero not deciding anything inconsis-
tent with the judgment in Mulliner v. Midland R, W. Co,,
11 Ch. D. 611, in which, as I understand the case, is was
decided by Sir George Jessel, M, R, that a railway com-
pany having the usual power under their special Act, to
take and use land for the purpose of their railway and
works, cannot, whether for a valuable consideration or
otherwise, alienate for any purpose except the purposes of
the.Act any portion of the land (the.same not being what
is known in England as “superfluous land,” and not being
land taken for extraordinary purposes within section 45
of the Railway Clauges’ Act of 1845), nor any easemient
over the same, :

The easement in questi}n in that case was one different

7—VoL. xx1,'0,,
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inkind from the one in the present case ; but assuming the
words of the charter here to have no larger signification in
favour of aliening by the company than in that case (and
so far as I can see they have not), I think the principle of
the case applies here.

In giving jullginent the learned J udge said, at p. 619:

© “It would be a“Vny s0dd thing, even if there were mno

enactment to the contrx‘z’,ry, to allow a corporation formed
to hold land for a special purpose, and to take that land
compulsorily from the owners only for that purpose, to
devote the land to arfother purpose, or to alienate the land
generally under any notion of the ordinary rights of an
ordinary proprietor.” -

The learned Judge then refers tb the Act and says that
the effect of it is that the company could only dispose of
the lands for the purposes of the Act,

Further on the learned Judge said : “ Now, of course,
a gratuitous disposition could never be for the purposes of
the Act.” ‘And at p. 628, the learned Judge is reported to
have said : “ It appears to me quite impossible that the rail-
Way company can have a right either to sell, grant, or
dispose of this land, or of any easement or right ‘of way
over it, except for the purposes of their Act, that is to say,
with a view to the traffic of their railway.”

A case also relied on by the defendant is The Edgeware
Highway Board v. The Harrow District Gas Co, L. R. 10
Q. B. 92. That was a case in which the plaintiffy had
agreed with the defendarits that if the plaintitfs would
give the defendants a license to open a highway in their
Jurisdiction, the defendants should make good the surface
of the road, and pay the plaintiffs one shilling per yard of
the highway broken up. The defendants opened the road
but did not restore it or pay the one shilling per yard.
The plaintiffs sued. The defendants demurred to the
declaration. The question raised seems to have been one
of illegality so tainting the contract that the defendants
who had had the benefit could decline to perform it on
their part, a question, as I think, clearly different from the
onein the case before me,
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I may here say that after having examined g very con- Judgment.
siderable number of authorities, I have not seen one that FergT% J.
does, on this branch of the case, support the defendants’
contention, unless it can be shown that the act of aliena-
tion of this easement wag an act
pressly conferred by the statute o
implication from itg provisions,

It was attempted to be shewn that the laying of this
water-pipe and the passing of the water through it were
for the benefit and advantage of the railway, or at least
partly so, and that for this reason the resolutions and deed
aforesaid were for the purpose of departing with an interest
in the lands for the benefit and on account of the railway
company ; and therefore acts within the powers specifically
given by the charter; but I think the effort entirely failed,
What was shewn wag that the railway company had for g
time—a very considerable time—purchased water coming
from these pipes for the purposes of their engines and for
some less important purposes, This, I think, fell far short
of shewing what wus attempted ‘or intended. There js
nothing, 1 think, to shew thag the water-works in question
Were constructed as or intended to be a part of the works
of the railway company, or for the benefit of the company ;
and T can arrive at no conclusion on the subject but that
the parting with, or attempting to convey or part with, an

Power reasonably der
Visions of the statute,

Evidence was algo adduced showing in a large measure
the history of thig road from itg beginning, or from an
early period of its existence; and that in it earli

s been for many years past; and that
at the time the Water-pipes were first laid, they were not
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laced under the track to such an extent as they are at
present.

I do not, however, see that these things can make
the differende contended for, The road was from the
beginning, whatever works the company may or may not
have placed uppn their line of road, a railway under the
authority of thd charter; and the question is, whether the
acts done and now complained of, or alleged to be beyond
the powers of the company weroe authorized.

Although the edsement has existed and been used for a
long period withoht any accident or trouble being oc-
casioned so far ag disclosed, beyond that which arose when
the plaintiffs desired\to make changes in the grade of their
track or road in somd places, I cannot but be of the opi-
nion that such an eastment is really inconsistent or incom-
patible with the objedts preseribed by the charter under
which the railway of the plaintifts has its existence,

I apprehend it ma be assumed that all water-pipes
sometimes require attemtion and repair, -To repair this
one would disturb the foad and be an inconvenience to
traffic, even if done un{ler the supervision of the plain-
tiffs’ officers,

Again, although owing to there being no very great
“head,” if this can fairly bd assumed, there may not be great
or any danger to be apprphended from what is commonly
called a “burst” of the pipe. Yet should the pipe give
way—as pipes in time do—and commence lea ng, the
eftect might be the satbrating with water and so ening of

a part or parts of the plaintiffs’ roadbed, to the d riment
and danger of public traffe. Besides the plaintiffs ought
not to be prevented by the existence of such an easement
as this one, from being fre¢ to make such changes in their
roadbed or ‘the grade or/grades thereof as to them may
seem fit,

I have given this part/of the case the best consideration
that I am able, and I can arrive at no conclusion but that
the attempt made by Ahe resolutions that are referred to,

and by the deed of the plaintiffs’ predecessors in hﬂa,to\

¢
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transfer the right to the easement in question had not Judgnient,
the effect of transferring it, I think these were beyond Porguson, J.
the powers that at the time existed, and were for this
reason void, > '

Then, it was contended that even if this were considered
to be so, yet that the plaintiffs are 8o estopped by their
«conduct in respect of the matter that they cannot say that
tthe defendants have not a title to the easement. On this
subject referduce is made to the giving of the notice of
expropriation in 1883, and therein connecting this eage-
ment with another Property as appurtenant thereto, the
arbitration that took place, and the fact that the plaintiffs
themselves (for they were, I think it was admitted,
then the equitable owners of the road) laid the water
Pipes as they are whilst changing the grades of thejr road;
and it was urged that if there was not a consideration to
the plaintiffy predecessors in title in the beginning, a con-
sideration virtually passed at this time,

I humbly think that, although the powers of the com-
pany may at this. time have been somggh&t enlarged, yet
that they were not at all sufficient to enjble them to gell
and .convey this easement directly, and that all this js
answered by saying that assuming that there was not
Power to transfer the property in the easement by & con-
veyance or transfer, in a direct manner, then the plaintiffs,
or theéir predecessors in title, were powerless to do any act
or make any omission that would have the effect of trans.
ferring it, or of estopping themselves from asserting that
the defendants had not a title to this easement,

" Ttis broadly stated, in Lindley’s Law of Companies, at
P. 168, that g corporate body cannot be estopped, by deed
or otherwise, fram shewing that it had no power to do that
which it Purports to have done, The authority referred
1o by the learned author is not & case such as the Pptesent
one, and perhaps the Proposition, as stated, is not verbally
of direct application here, yet, as it appears to me, the
principle must apply, for were it otherwise it would always
be in the power of 5 corporation to adopt an indirect mode
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of transfer in cases where they had not the power to make
the same transfer directly. -

T am, for the reasons I have sought to give, of the opinion
that the attempted transfer of this easement to those
through whom the defendants claim title was ultra vives
and void, and that the plaintiffs are not estopped, as con-
tended by the defendants, from denying the defendants’
alleged title and asserting title in themselves,

As to the title by prescription claimed by the defen-
dants, I am of opinion the same as that stated in the Jjudg-"
ment of the learned Judge of the County Court of the
county of Lincoln, in the matter of arbitration between
these plaintiffs and Mr. Z B. Lewis, through whom the-
plaintiffs are professedly c]Aim‘iné; a judgment concurred
in by the other arbitrators, one of whom is also a learned
Judge. Tt is reported in 20 C. L. J. N. §. p- 241. T have
examined with care the authorities on which that Jjudg-
ment is based, and I think the conclusioh arrived at is
well supported by the decisions. I do not see how it is
possible to arrive at any other or different conclusion 80-
long as it is assumed that the easement, or supposed ease-

ent, could not have been validly and properly granted by

m
\tbé plaintiffs, or their predecessors in title. That conclu-

sion was, that no right or it could be acquired by user
and enjoyment for a period less than Jorty years, and these
forty years from the commencement of the user and enjoy-
ment had not expired before this action, - 5

There are other authorities as well as those referred to

« in that judgment which support the conelusion there stated,

and I might write at some length here upon the subject,
but I cannot but consider it wholly unnecessary &o to do.
The defendants relied upon the cases Norton v. The
London and North-Western R. W, Co., 18 Ch, D. 268; Bob-
bett v. The South' Eastern R. W. Co,9 Q. B. D. 424; and
The Brie and Niagara R. W. o, v. Rosseau, 17 A. R. 483,
These cases are, however, I think, clearly distinguishable,
They are cases decided under the provisions of the Statute
of Limitations : “No person shall make any entry or dis-
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tress, or bring any action to recover any land or rent,” etc,, J"‘Lﬂ“”-
etc,, and not under the Act known as the Prescription Act, Ferguson, J,
which was originally passed as an Act for shortening the

times or periods of Prescription in certain cases: see Gale

on Easements, 5th ed,, P. 165 et seq., and chapter 111, R,

8. 0. sec. 85, under the latter of which this branch of the

present case falls, :

There are as well other clear differences between those
cases and the present case, but it seems to me not necessary
to pursue the matter further here.:

Lam of the opinion that the plaintiffs are entitled to
succeed in the action.  They ask that it may be declared
that the resolutions referred to in the pleadings and the
deed of the L1th February, 1860, also mentioned in the
pleadings, were wltra vires and void, and that no title
passed thereunder. J

To this' declaration, I think the plaintiffs are entitled,
and it may be drawn in apt words and as nearly as
may be in the words of the prayer therefor. The
plaintiffs also ask that it be declared that they are
entitled to hold, use, and enjoy the lands free and clear of
any claim by the defendants, ete. To this, I think, the
plaintiffs are entitled, and the declaration may be drawn
with reference to the words <of the prayer in this respect,
and as nearly as may be in such words, if they are thought
apt words. A ¢

As to the third clause of the prayer, the plaintiffs are
entitled to the injunction asked ; but they further ask
that the defendanty may be ordered to remove the water-

Efipes from their (the plaintiffs’) railway track, and to
restore the same track at the defendants’ own expense,

I, at least, hesitate as to thig last; I do not think that, in
the eircumstances, I am bound to grant this measure of re-
lief, and looking at the conduct from the‘bbeginning of the
parties from time to ‘time { concerned, I do not think it
would be equitable or proper to grant it. I have not
evidence on the subject, but, I think I may assume that
the water pipes themselves are not of sufficient value to
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Judgment. equal the cost of removing them and restoring the rail-
Ferguson, J. Way track; but if the defendants choose to remove them' :
and restore the track (the restoration of the track being to N involved
~ the plaintiffs’ satistaction, or do der the supervision & defenda
“of an officer or engineer of the plaintifs), they, the de- g «_the proé
fendants, should be at liberty so to do; : ‘ \hﬂ)pim‘
in such case, have a reasonable opportunity a :
taking the pipes away. =
If the defendants do not within a reasonable

six months or such: further time as may upon appligatiol
be granted) elect to i‘emovel the pipes, restore the track,
etc,, thén the plaintiffs should be at liberty to rémove them,
which, when taken up, should rémain the prl:&{ty of the
defendants, and they should have a reasonable opportunity Ix
afforded them by the plaintiffs to remove them from the

line ofithe railway. : :

If neither party elect or choose, as aforesaid, to remove : ey
the pipes, and it is thought that, there being no water pas- /I::he e
sing through them, thein being under the railway’ will up procee
not oceasion any danger or mischief, or any apprehension m
of danger, they may remain where they are, K

There may be portions of ‘the pipes which bither party -
may; a8 aforesaid, choose to remove without undertaking

+to remove the whole, and, if so, the matter should be the - .
subject of ‘an application or of applications from time to T8 wi
time. : P fi s Master-in.

As to the fourth clauge in the prayer of the plaintiffs: proceeding
T am of the opinion that no sum whatever should beallowed 20th, 1891
the plaintiffs for the use and occupation of the track in the ° | paiy, and
past by the water pipes, , : to adjudic

Costs of the action are asked by the plaintiffy, but I do lease unde
not-think it is a.case for awarding'costs againstrthe defen- j pany.
dants.” If the plaintiffs have been put to ¢osts and expenses, / g
a8 1o doubt they have, they clearly have their own con- So far a
duct and that of their predecessors in title to blame for it, - in the jud,
The case I consider very peculiar in this respect. ; ;

The judgment will be w'kt.hont costs, 5 : The app

i : i 1892, befor
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129, s, 31,
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> I cannot say that I entertain any grave doubt as to my Judgment,
conelusion_being in law the correct one, yet the subject Rerguson, g,

involved ‘appears to me a very serious one indeed to the
defendants, and I think that if the defendants desire it,

\:lﬁ;profeedings should ‘be stayed to enable them to obtain

¢ opinion of an appellate Court.

. i GGk AR

~

[CHANCERY DIVISION,] /'

IN RE THE SunN LITHOGRAPHING CoMPANY,
FARQUHAR'S CrLamm,

\Drmpn.ny—-W' ing-up procudinga—Rq/mneé-Maatcr-i’mOrdimry—,—

) Jurisdiction—Claim that a Conveyance i3 a fraudulent preference. |

In the course of a reference made to the Master-in-Ordinary in win §-

mmosedm&' glzounii)u)' R. 8. 0. 0. 129, :i 77{, lub-l.f;nn; nﬂ:ng;d ':2

o. 32 8 20 (D.), a claint was made for ren the liquidator

tended that the Y ):nder Which the claimant assumed /to be

owner of the demised premises was a frandul pref , and further
that the d lease Was never executed ;— |

Held, that the Master had no jurisdiction to adjudicate upon this opniten-

tion; and the, liguidator should be left to proceed under R. 8. C, c.
129, 8. 31, by way of action, i Y /

/
/

TaI8 wis an appeal from an interim certificate ‘1’)5 thesc.;m;ﬁc,

Master-in-Ordinary made ini the course of the, winding-up
proceedings, under R. 8. C. ¢. 129, under order of October

29th, 1891, in connection with the Sun Lithographing Com- ¢ -

pany, and raised the question of the Master's. jurisdiction
to adjudicate in his office as to the validity of & certain
lease under which rent was claimed as due fﬂm the com-

pany. ; ;

So fa as is Recessary. to this report, the facts are set out
in the judgment, ;

The appeal was argued upon ﬁebrunry 25th and 26th,
1892, before Feravson, J, * . :
8<voL, xx11, 0.R,

3
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Arnoldi, Q. C, for C. Farquhar, the appellant. But for
R.S.C.c 129, s, 71, the liquidator would, stand in the
Position of an assignee for the benefit of creditors. My
client is not before the Master for any such purpose as.
that of deciding the questions which arise here. There
cannot be a proper trial before the Master. Ho should

. have directed an attion to be brought :R. 8.C. c. 129, secs,
. 5,7,20,81, 67,70, 77; Re the Essew Land and Timber

Co., 21 O. R. 367 ; Munroe v. Kerry,1B. P. C. 67.
Kilmer for the liquidator, contra. The Master's juris-
diction arises incidentally in the proof of the claim for
tent: Re Iron Clay Brick Manufacturing Co., Turner's
Case, 19 O.R. 118; West v. Sinclair, 18.C. L. T, 44 ; Re Bol¢
and Iron Co, Livingstone’s Case, 14 O. R, 211., Mer-
ohants’ Bank v. Monteith, 10-Pr.} 458, is by fair analogy\in
point to shew that under the ordinary practice of the Court:
there would be the jurisdiction. The powers are at least
as great here. If Charl Farquhar were not a creditor,

but a stranger to the proceedings, he could not have been -

brought into the Master’s office. But having come in, his

proof can be questioned at the instance of another creditor,,

and to the extent of trying any question such as the pre-
sent one, for the purpose of determifiing the real rights:

In re Mercantile Trading Co., Stringer's Oase, L, R, 4 .
Ch. 475, 485, 493; R. S. C. c. 129, secs. 67, 80, 83, 86, 90 ;

52 Vict. c. 82, sec. 20 (D.)

» Arnoldi, in'reply. Buckley on Joint Stock Companies,

6th ed. p. 613,'shews that the powers of delegation pos-
sessed by the Coutt in England are wider than- with us,
The reference here delegates only the powers conferred by:
the Act iapon the Court. If the delegation had been of all
the powers of the Court the case might be different: Re
Young, 14 Pr. 803. The Court can only delegato the
powers they derive from the provisions of the Act, The:

Master had no jurisdiction t6 deal with this matter: Row-. -

lamd v. Burwell, 12 Pr, 607 ; McDougall v. Lindsay Paper:
Mill Co, 20 L.J.N. 8, 133; Wiley v. Ledyard, 20 L, J,
N. 8. 142; Bickford v, Grand Junction R. W, (06,1 8. O.

3/
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R, atp.725. The scheme under the English Act is wholly Argument,

different from that under our Act. We should not be de-
prived of the rights which we would have in an action, as
to remedy over, bringing in third parties, ete.

March 12th; 1892. FERGUSON, J. :—

The order for the winding up of the company was made
on the 28th day of October, 1891, Presumubly afterwards,
but on the same day, the order of reference to the Master-
in-Opdinary was made. Clause 5 of this latter order is in
these words : “ And this Court doth further order that for
the/purpose of desling with the matte hereinbefore men-
tioned, and in relation-to the windingrz;\of the said The
Sun Lithographing Company of Ontario (limited) the said
Master do (subject to appeal) have & full and ample
Power as under the said statute and amending Acts is
conferred upon a Judge of the High Court.” During the
proceedings before the learned Master, Charles Farquhar
brought in a claim against the company for a large sum,

, 0ne item of which, the only one giving xise to the question
here, is thuy stated ; a :
~ “7. The company is further indebted to me in the sum
of $3,400 for rent of certain. premises lately occupied by

., them in carrying on their business under and by virtue of

& cqrtain. lease bearing date the 16th day of April, 1891,
made by me to the said company,”

* In the fo].lowing'par&gmph of the claim the claimant
no. security for the payment of this
rent, and some other things in regard to the rights of dis-
tress, and his riot waiving or desiring to waive the same to
‘any extent, Thig clai}n seems to be verified by the affi-
davit of My, Farquhar,

In particulars of the claim, this rent is referred to, and
it is stated that the premises demised are No, 99} King
street west, in the city of Toronto, let to the company for
the term of five years, to be computed from the 16th day
of April, 1891, at the sum of $3,400 for the first year of

59
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Judgment. the term, * *' the rent to be payable in even portions

Ferguson, J. half-yearly in advance; the first payment to be made on

. the 16th April, 1891. It is further stated that the company,

the lessees, covenanted in the lease to pay the rent reserved,

giving many particulars of the covenant. The company

entered upon the premises pursuant to the lease; aund

i ' carried on business ‘there.” It was stated without contra-

i : diction before me, that no part of the rent was paid by

| therp or on their behalf, and T assume this to have been
H one of the facts before the learned Master.

g It appears by an order confirming a sale made by the

that all the interests of the company in this lease (if any)
were sold to, and were by that order, together with other
property, vested in, the purchaser. The order, however,on
each occasion of mentioning'this lease, or the rent arising
thereunder, employs the words “if any,” apparently indi-
cating that there was or might be some question as to
| " these. e
i FEbes The indenture of lease is produced before me, and
e ~* assume that it was before the learned Master during the
z / discussions that took place before him,
! / The: liquidator gave notice of his intention to dispute
;‘/ or contest this claim of Charles Firquhar on the grounds,
‘ (1) That the claimant (Farquhar) was not at the time of
)/ giving this notice, and never had been the owner of the:
{ premises for which the rent was claimed; (2) That the
</ ’ conveyance under which Farquhar, the claimant, claimed
o to be the owner of the equity of redemption in the premises
/ [ was intended merely asa security tosecure the repayments
of cettain moneys advanced by E. and C. Farquhar to the
fil < company, and that said conveyance, as such security, was
e and is fraudulent and void as against ‘the creditors of the
‘ ) ~~——~_ company, This notice also states that the lease was never
¢xecutf, and that there was no rent due. Such appear to
_h en the statements of claim and contestation before
the learned Master. As appears by a report of the pro-

N\

J

i liquidator, bearing ‘date the 5th day of Novem 1891

ceedings which is before me there was much discussion
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third section of the Winding-up Act,

XXII.] IN RE THE BUN LITHOGRAPHING' Co. '
q

before the Master as to whether or not he had Jurisdiction Judgment,
or power to entertain and dispose of the questions or issues Ferguson, J. |

a8 to whether the conveyance to Charles“Farquhar was
fraudulent and void, for the reasons leged, and as to
whether or not in the circumstances this indenture of lease
was good and valid. The learned Master was also re-
quested not to proceed with his investigation and adjudi-
cation upon these matters, but to leave the issues or
questions raised to be determined in an action. where
appropriate. pleadings and proceedings could be had,

His jurisdiction having been objected to and this request
made, the learned Master on the 23rd day of January last,

on the request of counsel granted. his certificate, which is
a8 follows ;

*“ Upon the reference herein the' claimof Charles Farquhar asa creditor
of theabove named company coming on to be heard before me on the 14th
instant, and the liquidator having filed cettain objections to so mucK

. of the claim as respects rent olaimed to be due to the said Charles Farqu-

"~ har for certain Premises in they ion of the said comp y, the counsel
for Farquhar thereupon ‘objected to my jurisdiction to try the questi
raised with respect to the said claim for rent, and contended that the
liquidator should bring an action in respect of the same under the seventy-

or that the said questions should .be

tried in an action ; wherefore after hearing counsel for the parties I

ruled that under the order of reference herein, and the said Act, Thad

jurisdiction to try and dispose of thhuid olaim and of the objections

thereto, and I declined to direct that aly notion should be brought by the
liquidator,” .

The learned Master added to this some observations to
the effeot, that no evidence had been given before hiin of
any application having been made to the liquidator to
bring such an action, or of any previous notice to the
creditors, contribytories, shareholders or members as re-
quired bysthe 31st section of the Act being given, and
that for this reason he hag no jurisdiction to give any
directions in regard to an action. ‘

The appeal is from this ruling and certificate of the
learned Master, I have stated the facts at greater length
than perhaps I otherwise should, for the reason that it

&ppears by the report of the Proceedings before referred to,
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" Judgment. that it was contended that a certificate in some respects
FerguTn: J.. different from the one granted should have been granted.

The questions argued upon this appeal wers whether or
ngt the learned Master has upon this reference Jjurisdiction |
to entertain and adjudicate upon a case to set aside a con-
veyance as fraudulent and void as against creditors under
the provisions of the Statute ‘of Elizabeth or our own <
statutes against fraudulent preference, ete., ete,, or both
statutes, and to determine as to the validity or not of the
lease aforesaid in the circumstafces appearing, and as to
whether or not the Master should have stayed .the pro--

, ceedings in his office as to the questions raised ay aforesaid,

“!leaving the liquidator at liberty to apply for thefiecessary
jppproval, and bring an action to try the questions, . Other /,’
qustions would arise as to the force of the covenant to |
pay the rent, estoppel, ete. The contention was, however, -
as T"have stated above. ' It was not contended that there
was not jurisdictionqko ascertain whether or not rent whs'

, due and owing under the lease if the lease was assumed
to be good and valid. It will be observéd that the power
professedly given by the order of reference the powfer
that by the statute and amending Aots is nferred upon
a. Judge offthe High Court, which is in effect following
the provisions of section 20 of cap. 32, of 52 Victorism,
which repealed subs, 2 of sec. 77 of thd Winding up Act,
and substituted a new sub-section for it.

It was contended that the powers specifically given (by
the Actand amendments) to the Court are for the purposes
of “ winding up ” additional to the other powers .of the

v  Court, and that all these powers,are confefred by the. Act
for the purposes of proceedings irf * win ing up.” Sections
90 and 86, were relied on to support this proposition. It
is plain, I think, that section 86’ has reference to.amend:
ments only. Section 90 'says that the powers by the Act
conferred on the Court are in addition to and not in restric-
tion of any other powers subsisting either at law or in equity
of doing several specified things, (1) instituting proceed-
ings against a contributory or the estate of a contributory;
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f 1(2) for against any debtor of the company for the securing Judgment,
. of ‘ahy call or other g m due from such contributory or Ferguson, .
(debtor, or his estate. Counsel also referred to section 80
Sin'support of his contention, This contention, I think,

failed. The ‘purpose of this contention seemed to me to

¢ be to bring the present cage under the authority of the
case  Merchants' Bamk v, Monteith, 10 Pr. R, 458,
which was an administration action, and, in this, ag welp==>
a8 other Tespects, different from the present case, see L R.

7 Ch. 649, : :

/- Many cases were refesred Yo, Re Basez Land and ber \\
Co, 21 O. R. 367; Re I'von, Clay Brick Manufactuvriny =
Co., Turner's COase, 19 O, R, 118 ; Re Bolt and Iron Qo.,
Livingstone's Case, 14 0, R, 211; In ve Mercamtile Trad.
ing Co,, Stringer's Ouse, L, R, 4 Ch. 475,485 ; Re Young,

14 Pr. 808-5; Rowland v, Burwell, 12 Pr, 607, and the
cases referred to there by the learned Chief Justice. Tha
cases Munros v, Kerry, 1 B, P, 0, 67 and Doe Johnston
v. Drayton, were also referred to. ' These last have
veference to the legal position of the lessor oand lessee rather

erused the cases that were cited
e is a direct authority for saying
; atters in question are matters in
] w}nich the learned Master bas, in the form in which they
are before him, power 'to adjudicate, and many of them
point, as I understand them, in the opposite-direction,
Sdetion 67 of the Act provides a certain mode of cofitesta-

tion, wheughy any creditor, contributory, shareholder,‘or

adjudicated upon, by i 8ee

Visions are not; af o] applicable, or intended to apply to a
case such as the present, one,

Here, the attempt is to sweep away as fraudulent lnd void ‘
| (8s against creditors at all events) conveyances which
are the foundation of the claimant's claim to a verylarge

(o4

R
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Judgment.

! Fsrgulbn_, J,
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sum of money, and the attack is ‘made by the liquidator, |

and not by any of the powers mentioned or referred to in
section 67.

One asks, What reason can there be for saying that it is
not the appropriate and proper course for the liquidator to
proceed under section 81 of the Act? Upon disclosing the
notices and obtaining the approval there mentioned, he
will be able to bring the action or more than one action, if
that be considered necessary,in which the matters in
dispute can be tried and ‘adjudicated upon in the usual
inanner, and in'which thé parties concerned will have all
the rights and advaifages that the ordinary litigant has,

It seems to me hdt there is no answer to this question,
and I cannof but: think that the matters in, dispute here
present a that ought to be tried in"an action and' not
in the Master’s office. :

The question as to whether or not the Master has th
jurisdiction contended for may be a difficult one to decide
with entire certainty} I may say that my view is that he
has not such jurisdiction. I do not, however, see that it is'
absolutely necessary that I should decide definitely upon
this point, it being, as I think, so clear that, whether the
learned Master has or has not such jurisdiction, the
matters in contest here, and above referred to,.are proper-
subjects for an action and should be adjudicated upon in
an action rather than in ‘the Master's office.

With great respect for the opinions of the learned Mas-
ter, especially in regard to matters in which he has had &
long, and, no doubt, varied experience, I eannot avoid
being of the opinion that he is in error in this case in not:

declining to proceed to an adjudication upon the questions .

that are the subject, of this appeal. I think he should
have so declined and left the liquidator to obtain the
necessary, approval and bring his action, and,if it be
thought necessary to support this conclusion, I would add)
my view that there was not the jurisdiction rgsiding in
the Master. £
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before the Master in respect of the contestation so far

it involves the questions above spoken of as in dispute.
It is most probable that no such order will be Decessary,
and that the liquidator and the learned Master will now
adopt the course that is here indicated,

The judgment on this appeal will be in favour of the
appellant, Farquhar. I think, however, that the matter of
the costs of the appeal should not be degided till after the.
nierits of the subject are known, when application may be
made to me, If the questions are not further litigated, the
allowance of the appeal will be with costs,

The applicant asks an order staying the proceedings Judgment,
SFergnuon, J.

A HFL
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Hasson ,v. Woob. fgg’ wiv

i ; S e London

Neghgeme—Amdmt—Lmbmly‘ ﬂ%d Iml-keeper to guest—Falling down S 14 6;
The plaintiff went into the defendant’s hotel, a¥ a customer where he had Grand !
been several times before. In passing through the building to go to 442; H,
the urinal he fell throu, h an open trapdoor, which had been left 34U C

unguarded, and received injuries :— .

Held, that he was entitled to damages from the defent] 27 U. C.
Statement THis was an action brought by John Henry Hasson, ;{lgogjj
against Alexander Wood, an hotel-keeper in Toronto, Tiave b

claiming damages by way of compensation for injuries 3CP

alleged to have been sustained by him by reason of his Bridges
having fallen into a trapdoor "upon the premises, 1t ap- Daey'v.
peared that he entered the hotel to get a glass of lager beer | QB.D,"
and that passing along a passage way to get to the urinal, Bigelor
he fell through the trapdoor, which, as he alleged, was Montreal
negligently left open and unguarded by the defendant. A&GE 4

% The action was tried at Toronto, on January 22nd, 1892,

before FAL.cONBRIDGE, J., and a jury. ; March 29t
The jury found a verdict for the pMintiff, with $300 Wore is
damages, and judgment was entered accordingly. ver, th
A motion was now made before the Divisional Court on Alt ouéh j
behalf of the defendant for a nonsuit, or in the alterna- dred time:
tive, to set aside the verdict, or for a new trial. : - more thar
The motion was argued before Boyp, C.,and ROBERTSON A SBil:tye'(
and MEREDITH, JJ.,, on February 25th, 1892, door was
s J. G. Holmes, for the defendant, The evidence is ;:;f:’;’;’;

strongly against. the right to recover; the plaintiff is not “defendant
corroborated as to the accident. The plaintiff knew of the day was s
trapdoor, de knew that it was in a dangerous place, Was no traf
which distinguishes this from the case of Denny v. The ; .days when
Montreal Telegraph Co., 42 U. C. R. 577. 1 refer, also, to the urinal,

‘would be sa
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" Beven 'on Negligence, PP. 1104-5 ; Mason v, Langford, 4 Argument.
"Times L. R. 407 ; Allen v, North Metropolitan Tramways

Co, ib, 561 ; ‘Walker v. Midland R. W, Co, 55 L, T, N.S.

489 ; Wilkinson v. Fairrie, 1 H. & O, 633; Toomey v.
London, Brighton and South Coast R W.00,8C.B N.

Aowh S. 146 ; Smith on Negligence, (Black’s ed.,) pp. 157, 158-9;
Grand Trumk R. W. Co. v, Boulanger, Cass 8, C, Dig. p.
l;oh'tﬁ 442; Hutton v. The Corporation of the Toum of Windsor,
v legt 34 U, C. R, 487 ; Nicholls v. The Great Western R. W. Co,,
' 27 U. C. R. 382; Millsr v. Reid, 10 0, R, 419; The Toun
of Portland v, Grifiths, 11 S, C. R, 333; Griffiths v. East
son, and West India Dock Co, 5 T.L.R. 871 Questions should .
nto, have been submitted to the Jury: Collis v. Selden, L. R.
Iries 3 C. P. 495; Clark v. City. of Loweli, 1. Allen, 80
 his Bridges v. Novth London R. W. Co,L R.6Q.B 377, T~
8p- Daveyv. The London and South Western R. W, Co, 12
beer | Q. B.D. 70, - : .
inal, Bigelow, Q. C,, for the plaintiff, cited Denny v. The
was Montreal Telegraph Co., 3 A, R. 628 ; Pickard v, Sears, 6
A G E. 476. :
i March 29th, 1892, Bown, O,
300 More is to be said in support of the plaintiff’s right to
s ver, than was before the Jjury under the J udge’s charge, -
- on Although the plaintiff had been at the hotel (say) a hun-
D4~ d:i} times, his attention was not called to this trapdoor
more than once before the:accident : viz,, on May 31st,
: 4 Sunday, when he saw it open. L
SON But the defendant tells us that the opening for the trap-
door was first made there in March, 1891. Itis not shewn
: that the plaintiff knew that the beer was brought into the
B _Premises in that way, and on the Sunday he saw it, the
not defendant was working and cleaning the cellar. Sun-
the it might be safel
e, e hotel or saloon ; but on week
e . days when business was brisk that was the usual way to
to

the urinal, and & visitor Was entitled to expect that it
'would be safe and free from pitfalls and snares,

’
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Judgment.
Boyd, C.
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But there was dbsolutely no protection supplied by the
defendant when it'\was open on the day of the accident.
No safeguard was put round it and no one was detailed
to watch and warn persons puss}ng through the door
leading from the bar to this hall, /The person said to be
there came from the brewery and/had no instructions or
duty with respect to thel frequenters of the hotel. After
the accident, the plaintiff says he told Wood, the defen-
dant, and that thereupon Wood locked this door and
pocketed the key, saying that nobody would fall down
there again. This is very significant ; it shews he recog-

"nized the danger of the place, and only todk steps for its

protection after the accident, and he does not contradict
what is thus said by the plaintiff. The case went to
the jury with a most favourable charge for the defence ; the-
questions of the reality of the accident was entirely
for the jury, and they have credited the plaintiff, as
against the dgfendant and his witnesses.

he plaintiff being a customer of the defendant, came to- .

the defendant’s place of business for the demand and sup-

ply of that which was for the mutual advantage of the °

parties, and sois to be treated not as a. mere licensee, but:
as being on the premises by the invifation of the proprie-
tors. That invitation is'different in s legal consequences
as to safety while on the premises, frot the merely hospi-
table invitation which arises between\ host and guest.
That is the point of distinction betwden this case and
Collis v. Seldm, L. R. 3 C. P. 495, which was decided onx
demurrer, and where for all that appearéd the plaintiff may
have been a guest and not & _customey. Bovill, C. J, says,
at p. 497, “I'ind nothing in the tion to sheiv that any
invitation wag held out by the defendant to the plaintiff
to place himself where he did.” And Byles, J., at p, 498 :
“The plmntlﬂ‘ may have been a guest. That alone would
not give him & cause of action,” A greater degree of
diligence i called for in the case of & customer than in
that of a mere guest. There is also in this case the ele-
ment of concealed or unexpected danger by way of a * tmp
whigch is,absent in the Collis v. Selden case.

(
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Upon the law applicabls to these facts, I may note Judgment,
Gorby v. Hill, 4 C. B. N. 8. 556 ; Boloh v. Smith, 7 H. & Boyd, 0, |
N. 786; Indermaur v. Dames, L. R. 1 ., P, 274, 2
C.P. 311; White v. France, 2 C. P, D. 308 ; Chapman, v,
Rothwell,E.B. & E. 168, in addition to the cited cases,

After a consideration. of law and evidence, I see no satiy-
factory ground on which to change the result. The Jjudg-
ment should be affirmed with costs,

RoBERTSON and MEREDITH, JJ., concurred,

A HPFL
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; The i
[QUEEN’S BENCH DIVISION. ] a horse
‘ | street a
McKeLvin v. THE Ciry oF LONDON ET AL. ( sleigh ¢
. | been pl
i D Remol Acti gligence—Obstruction in hightoay— horse ar
Remedy aver—cli".og. jgr ch. 1@, aee, 6.9.;, ;ufb-'ao:c.'z . “’“ﬂ fom: hi
! G . : then lyi
The plaintiff was dri h d sleigh ale high bel to Y
ceitl; ::‘:rpor:'t.llon, w‘rll:leinth: rr.:n:l;r :lelt ] ul%ri.gglrouem‘z:{mnt::ﬁﬁﬁ : leg,
large boulder, whereby both horse and sleigh were overturned. Imen-
deavotiring to raise his horse the plaintiff sustained a bodily injury,'on At the
acoount of which he sued the corporation for damages, alleging that question
his injury was due to their negligence:— :
Held, that the damages were not too remote :— L Ist. D
P?J%Gs 'v. Bum lollgv‘eisa: il i and Stickney v. Maidstone, 30 Vermont ordinary
Held, , that the person who placed the boulder on the highway, and 2nd. T
who had been added as a defendant under section 531 of the Municipal
-Act, R, B, 0. ch. 184, was liable over to the corporation under sub- !\“"d the
Vosora v, Gook, 9 C. P. 185, distinguished oxistancs
Baber v. Goyfliy 17 0. R. 700, followed. 3rd. D
i o . ; skill,~con
Statement. THIs action was tried before MacMaHoON, J., and a jury, such reas
| at the London Winter Assizes, 1892. ; Answer :
The facts are stated in the judgment of the trial Judge.. 4th. W
e in which
i Hellmuth and W. Thomas, for the plaintiff. -—-No.
! W. R. Meredith, Q. C., and T. G. Meredith, for the .Qefqn- 5th. Di
‘ dants the city of London. | A position |
; Gibbons, Q. C., for thedefendant Colwell. place? A
: ’ “ 6th, W
January 19,1892, MacMAHoN, J,:— to? Ans
s : The pri
The action is to recover damages from the corporatiom damages
of London for an injury to the plaintiff caused by the an opinior
negligence of the defendants’ corporation in permitting & reason of
jit large boulder to remain in the highway so rendering it founded
/ i dangerous for travel, especially when covered or partly some rem
il - eovgred' by snow. Greeviland
! On motion the defendants the city of London, A reviey
N - Colwell was madé a party defendant, under section 531 of that I wag
Y i
on all fou

the Municipal Act,
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The injury to the plaintiff occurred while he was driving Judgment.
a horse'and sleigh on the highway at the corner of Palace MaoMahon,
r J.

sleigh cgming in contact-with the said boulder—which had
been pldced there by the defendant Colwell,—the plaintiff’s
horss and sleigh being overturned and the plaintiff thrown
from his sleigh, and in his endeavour to raise his hdrs_;e,
then lying on its side, he sustained a fracture of the right
leg.

gAt the conclusion of the case I submitted the following
questions to the jury:— 5

1st. Did the stone in question for{ an obstruction to the

streeta?l Princess avenue in London, the runner of his

ordinary travel in the highway ? Answer :—It did.

2nd. If you find the stone did fhrm such obstruction,
had the city reasonable notice of such obstruction being in
existence? Answer :—Yes,

3rd. Did McKelvin, by the want of reasonable care and
skill ~contribiite to the accident, so that but for the want of
such reasonable care the sleigh would not have been upset?
Answer :—No. Sl

4th. Was Mnglirl‘l:}guilty of negligence in the manner
in which he endéavoured to raise the horse?  Answer:
—No. s ;

5th. Did the defendant Colwell place the stone in the
Position it was in the street where the accident took
place? Answer :—Ho did. ~

6th. What damages do you say the plaintiff is entitled
to? Answer :—$250, :

The principal question raised at the trial was as to the
damages being too remote, and I at that time entertained

an opinion that the plaintiff was not entitled to recover by :

reason of such refitoteness. The 'view I then had was
founded on Sharp v. Powell, L. R. 7 C.:P. 253, and
some remarks in the judgment of Pollock, C. B, in
Greenland v. Chaplin, 5 Ex. at p. 248,

A review of the authorities, however, has convinced me
that I was in error in entertaining that opinion. A case
on all fours with the one under coﬂsidemtuion is_Page v.

>,

»
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Bucksport, 64 Maine 51., Thy plaintiff wﬁsdriving over .

a defective bridge ‘within' the defenglant corporation,

when, without his fault, the horse broke tﬁrough the

bridge and fell. The plaintiff, in trying to extrigate
the horse, received -a blow from: the horse's head and
was injured by -it. He was at the time exercising
ordinary care. It was held in that case that the defect in
the way was the proximate cause of the injury.  Apother
parallel case is that of Stickney v. Maidstone, 30" Ver-
mont 738, where the plaintiff was driving in the town of
Maidstone over a bridge which the town was obliged by
law to keep in repair. The horse driven by him, owing to
a defect in the bridge, broke thrqugh and became so fas-
tened therein that he could ‘not extricate himself without
agsistance, While the plaintiff was rendering such assis-
tance he was injured by the horse in his efforts to extricate
himself. It was there held that the town was liable for
such injury, and the defect Ain the bridge was held to be
the proximate cause of the injury to the plaintiff,

In this case the jury have found that the plaintiff was
not guilty of negligence in the manner in which he en-
deavoured to raise his horse, I also refer on this point to
Osborne v. London and North-Western 'R. W, Co,, 21
Q. B. D. 220; Beven on Negligence, Pp. 90 and 92 ; and,
Shearman & Redfield on Negligence, sec. 31 et 8eq. :

1t was urged on behalf of the defendant Colwell ‘thut,
although the city of London might be liable to the plain-
tiff by reason of their having allowed the straet to he
obstructed and so edusing injury to the plaintiff, the defen-
dant Colwell was not liable over to the city, although
he had, as found by the jury, placed the obstruction in the
highway which was the cause of the injury to the plaintiff,
and Vespra v. Cook, 26 C..P, 182, was cited in support of
that contention ; it also being conténded that the recent
amendment embodied in sub-section 4 of section 531 of the
Municipal Act did not effect any change in the law.

That contention is not tenable, The 4th sub-section pro-
vides, “In case an actionis brought against a municipal

XXIL]

corporat
obgtruet
left, or 1

" other th

the last

- agaiost
force pay
which th
municip
municips

remedy
be or be
establishe
the dama
placed, m
or person,
It requ
and inte
ment ; it
tion in t
which th
was prim
In Vesp
says: “Aj
the point,
remedy oy
The case
R, 657, fu
The ame
signed to a
State of 11l
cipal corpo
The ques
considered
Upon the
entered aff
sional Cour
corporation

N 10—




XXII.] . M‘KELVIN V. CITY OF LONDON,

corporation to recover damages sustained by reason of any
obstruetion * * jp 4 public highway * # made,
left, or maintained by another corporation or by any person
'dthér than a servant, or agent of the municipal corporation,

the last mentioned corporation shall have a remedy over

- against the other corporation or person for and may en-
force payment accordingly of the damages and costs, if any,
which the plaintiff in the action may recover against the
municipal corporation ; provided nevertheless that the
municipal eorporation shall only be entitled to the said
remedy over if the other corparation or person shall
be or be made a party to the action and if it shall be
established in the action as against the *  *' poryon that
the damages were sistained by reason of an obstruction * *
placed, made, left, of maintained ¥ the other corporation
or person,” ete. . o

1t requires no argument to show what was the design
and intention Jof the legislatune in making the amend-
ment ; it was to make the person who placed an obstruc-
tion in the highway and thus caused an acoident—for
which the municipality in which the strests were vested
was primarily liable—liable over to such municipality,

In Vespra v. Cook, 26 C, P. at P- 185, Hagary, C.J.,
says: “American authorities are not very safe guides on
the point, ag many of their Road Acts specially give a
remedy over against a party causing an obstru tion, ete,
The case of Chicago City v. Robbing, 4 /all, U. 8. 8. C.
R,, 657, fully shews this.” i

The amendment to our At by the 4th sub<sectioh was de-
signed to accomplish that which Wwas accomplished by the
State of Illinois in dealing with the law respecting muni.
cipal corporations in that State.

The question 88 to the right of liability over wag fully
considered in the case of Buolzer v, Gosfield, 17 0, R. 700,

Upon the findings of the Jury, Idirect that judgment be
entered after ‘the' second day of the sittings of the Divi-
sional Court for the Plaintiff against the defendants the
corporation of the city of London for $250 with full costs

™\ 10—voL xx11. o, ¢ = ‘%
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MacMahon,
J.
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of suit; and I order that the corporation of London do have

judgment in their favour, after the entry of such judgment

against them by the plaintiff, to recover ovér from the
defendant Colwell the amount ‘of the judgment to be
entered for the plaintiff against the defendants the cor-
poration of the city of London, including the p]@i{{tiﬁ's
costs taxed therein, and the costs of the defendant corpo-
ration occasioned by defending the said action of the
plaintiff. :
< -

. Both defendants moved to set aside the judgment so.

entered, at the Hilary Sittings, 1892, of the Divisional v

Court. ! v

The grounds upon which the defendants the city of Lon-
don moved were as follows :—That the Jjudgment -was
against law and evidence and the weight of evidence;
that the injuries complaiped of were not caused by the
actioh of the defendants, but by & second accident to the
plaintiff while he was assisting his horse to rise, after the:
happening of the accident in question ; that the damages.
were tod relote ; that the accident complained of was not.
the immediate and proximate cause of the damage ; and on.
other grounds disclosed in the pleadings and evidence.

The defendant Colwell moved on the additional ground,
as to the recovery over by: the defendants the city of Lon-
don against him, that the stone was placed on the street
by him with the leave and license of the other defendantas.

The motion was argued coram Armdur, C, J., and

' FALCONBRIDGE, J., on the 8th February, 1892.
W. R. Meredith, Q. C,, for the defendants the city of
_London.

Gibbong, Q. C.ifor the defendant Colwell.

Hellmuth, for the plaintiff.

The following authorities were referred to:—

Beven on Negligence (1889) pp. 75, 90-92, 93 ; Sheat-
man & Redfield, 4th ed,, vol. 1, sec. 81 et seq.; Smith v.

London and South Western R. W. Co, L. R.6 C. P.14,22; __|
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The Parana, 2 P, D. 118; R. S, 0, ch. 184, sec. 531, sub- Argument,

sec. 4; Foremanv. Canterbury, LR 6Q B 214; C'm;d v.
Ellgworth, 20 Am. Reports 792; Harmit"v. Mobbs, 3 Ex.
D. 268; Wilkins v. Day, 12 Q. B. D. 110; Metropolitan
R. W. Co.v. Juckson, 3 App. Cas. 193; Hobbs v. London
and South Western R. W. Co., L, R. 10 Q. B. 111; McMahon
v.. Field, 7 Q. B. D, 591 3 Lilley v, Doubleday, 7 Q. B, D,
510; Bliss v. Boeckh, 8 O. R, 451 ; Gordon v. Belleville,
15 0. R. 26; Page v. Bucksport, 64 Maine 51; Stickney
v. Maidstone, 80 Vermont 738; Liming v, Illinois Central
&. Co, 47°N. W. Reporter 66; Woods v. Caledonian R.W.
Co,, 23 Se. L. Reporter 798; Connell v. Town of Prescott (not
reported—decision of Chancery Divisional Court); Claydrds

v.-Dethick, 12 Q. B, 439 s Lee v. Niwey, 68 L. T, 285 ; Balzer
v. Gosfield, 17 O, R. 700,

February 27, 1892, The Jjudgment of the Court was

‘ , delivered by

FALCONBRIDGE, J,:—

The evidence warrants the, findings of the jury on the
main question of negligence: Foreman v. Canterbury,
LR 6Q.B 214; Wilkins v, Day, 12 Q. B. D. 110; and
the uestion between the plaintiff and the defendants
is as'to the alleged remoteness of the damage

The defendants admit that (essuming the negligence of
the defendants) if an injury had happened to the horse by
to rise, their negligence

would have been the proximate cause of the injury, and

they would Have been liable,

The reasoning in the Jjudgment in Page v, Bucksport, 64
Maine 51, is that it was the duty of the plaintiff: to use
care on his part to render the injury for which ‘defendants
were liable as light s possible,  The findings of the jury

*here are that the plaintiff i

8

4
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The opinions of the Courts in Page v. ucll«;spo;t, and in
a similar case (Stiokney v. Maidstone, 30 Nermont 738) ave
exactly in point, and I am inelingd to gpply them to the
present case urless there is clear Exz/\fglish or Canadian
authority the other way. -

In Hawris v. Mobbs, 3 Ex. D. 268, the plaintiff’s testator
was driving his mare in a cart along a road. She was a
Kicker, but he was unaware of her vice. Passing the van
negligently left on the side of the highway by the defen-
" dant, the mare shied, kicked, and galloped, kicking for 140
yards, then got her leg over the\shaft, fell, and kicked her

| driver as he rolled out of the cart. He afterwards ‘died

from the kick so received, It was held that though the

. immediate cause of the accident was. the kicking of the

mare, still the unauthorized and dangerous appearance of

the van and plough on the side of the highway was within
the meaning of the law the proximate cause of the acei-
dent. 0 N

"In Hobbs'v. London and South Western R. W.Co, L. R.
10 Q. B. 111, the plaintiffs were held entitled to damages
for the inconvenience suffered by having to walk home,
but not entftled ty.damages for the female plaintiff’s illness
occasioned by hel ta,kil;;,}:)ld. This.case was commenteds
on by Bramwell\L. J vd Brett, L. J., in McMahon v.
Field, 7 Q. B. D. 591, in the Court of Appeal, and while
Hobbs'. Case was not expressly overruled, a very fine dis-
tinction was drawn between the facts of the two cases.

The Hobbs' Case was not followed by the Queen’s Bench
Division in Lilley v. Doubleday, 7 Q. B. D. 510.

Both the cases in 7 Q. B. D. arising out of contract are
stronger authorities in favour of the present plaintiff, a8’
any questioff of remoteness of damages will be construed
more favourably to defendant in contract than in tort.

In Sharp v.- Powell, L R. 7 C. P. 233, a grating twenty-
five yards from the place where defendant’s servant washe

ucted by ice, there being no evidence |

of its being obstructed. The watet

the causeway and froze. Plaine |

the ice and broke its leg: Held,
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that this was a consequence oo remote to be attributed to Judgmgnt.

the wrongfu] act of the'defendant, Grove, J, says, at p. 260, g,

“If the water had been allowed to aceumulate round the
spot where the washing of the van took place, and had

| there frozen obviously within the sight of the defendant,

and the plaintiff’s horse had fallen there, I should have
been inclined to think that the defendant would have been
responsible;” :
The question of remoteness of damage is & question of
fact on ‘the circumstances of each particular case, and we

. think the damage intthe case Jjust cited was more remote

than in the one we are considering, =
Much consideration has been given in the Courts of the
United States to the subject of “intervening cause,” and it |
has been: held there that the intervening cause must be
culpable, and if the intervening person’s act is innocent
' the intervention is no defence ; Emporia v, Schmidling, 33
Kans. 485 ; Pastene v, Adams, 49 Cal. 87. Norisit if the
intervener is a child of tender years and immature intel-
lect, or & person of weak mind : Binford v, Johnston, 82
Ind. 426; or not g free agent—going back to the old case
Seott v. Shepherd, 2 W, Bl 893,

The intervening cause here, if there was one, was the g

—r .
cogbridge,

assistance which the plaintiff was endeavouring to give to*

his horse, as to which he has been found guilty o

We think the judgment as entered should stand.
The case of Bulzer v, Gosfield, 17 0.R. 700, seems to

them. . ; ]
; Both motions wil] be dismissed, with costs to'the plain-
tiff, Th principally in the joint interest of
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LANGSTAFF v. MCRAE, ET AL, Judgmen|
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Waters and waurcourm—Negligeme—-—Ovﬂ;/lawu’ny of lund—Bumir? o Questi
timber boom—Right to erect booma across rivers—R, 8. 0.¢ 121, 4. 5, f / 1st, H

. : A, C
I tion for da d b; £l it d that the de-

“f::dﬁ::nb::m i.?’.’f?&ﬁ“ﬁi?ka b{y g:::o: :?%;a n&‘i‘}’ﬁ?&d-, w.here: en his prope
they constructed another boom lower down near to a certain bri ge, ond If
which also broke, and the logs became massed against the bridge, which nd,
the jury found, with the excess of rain, caused the injury complained being rai
of. 'They did not find negligence on the poart of the defendants, but .
that they were guilty of a wrongful act in throwing the boom across burg brid,

{ . the river :— ! and from

it Held, that the defendants were entitl d to jud .

i ; . Per Boyp, C,—The use of the boom being lawtnl by statute (R. 8. 0. o, raised. -
121, 8. 5), and no negli in its constructi belv preténded, it was 3rd W
impossible to say that what is thus expressly legulizlﬁ, can be made the rd,
ground of an action of tort. . ing the ja

Decision of MacMaHon, J., reversed. - for us to ¢
Statement.  THIS was an action brought by Miles Langstaff against longed to
William McRag/fohn Langworth /and one Morris, elaim. 4th, We
ing damages for the flooding of hisNand by reason of their of any wr
wrongful act. wrongful
The action was tried before MAcMaHON, J., and a jury the throwi
at Sarnia, on Qctober 1st, 1891, 5th, Wh
The circumstances of | the case and the findings of the staff has in
jury, fully appear from the Jjudgments, . The ansy
) ; the jury re

Lister, Q. C, for the plaintiff Rae and, L
J. B. Fraser, for the defendants, were confin
gent act; &

stream in g

January 5th, 1892, MacMagoN, J, :— . Wallacebur,
Action for damages to the plaintiff's lands and crops, It will th
caused, as it is alleged,' by wrongful acts of the defendants, tlccume]_.y 8
in constructing and maintaining a certain boom across the i ho plaint
north branch of the river Sydenham lodging therein a i ' ﬁ\\\tjenee.‘
large quantity of logs, amongst which were a considerable ' “ Aly the R;
number of what are known as sinkers and bobbers, and | person
which booms and logs formed a dam across the said river contained, h

)
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.end so caused the water to be dammed back upon the Judgment:

plaintiff’s land. ;

At the conclusion of the plaintiff’s case I directed that
Judgment be entered for the defendant Morris, dismissing
the action as against him with costs, y

Questions were submitted and answered as fi’)ﬁows !

1st, How was the injury to Langstaff’s crops caused ?
Ans.' Caused by water and debris being carried on to
his property. s

2nd, If you find it was caused by the Sydenham river
being raised was it so raised by the jam at Wallace-
burg bridge ?  Ans, We find that by the excess of rain,
and from the jam at the bridge that the water was so
raised, -

3rd, Who, were the owners of the timber and logs form-
ing the jam &t such bridge?  Ans. We find it impossible
for us to tell the names of the owners, but believe they be-
longed to the parties whose marks were on them.

#th, Were the defendants McRae and Langworth guilty
of any wrongful or negligent act ?  If so, what was such)
wrongful or negligent act? Ans, The wrongful act was
the throwing of the boom!

5th, What damage has Langstaff suffered? Ans, Lang-
staff has in our opinion suffered to the extent of $200,

The answer to the fourth question would indicate that
the jury rogarded the collection by the defendants, Me-
Rae and, Langworth of such a large quantity of logs as

Wallacebug-g bridge, and thus injured the plaintiff

It will thus be seen that the statement of claim does not
aceurately set out, the cause of action, bus that is immaterial
if the plaintiff is entitled tosucpeed on the facts disclosed
in e¥idence, s :

By the Rivers and Streams’ Act R. S. O, ¢h, 120, sec. 1:
“All persons shall, subject to the provisions in this Act
contained, have * + during the spring, summer, and
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Judgment. gutumn freshets, the right fo, and may float &nd transmit
MmMu.hon, sawlogs and all other timber 'of every kind, and all rafts
J.

and cmtbs down all rivers, creeks, and streams; * * and
in case it may be necessary to remove any obstruction
from such river, creek or stream, or construct any apron,
dam, slide, gate-lock, boom, or other work therein' or
thereon necessary to facilitate the floating and transmitting
such sawlogs, etc., down the same, then it shall be lawful
for the person requiring so to float and transmit such saw-
logs, etc, * * to remove said obstruction, and to con-
struct such apron, dam, slide, gate-lock, boom, or other
work necessary for the purposes aforesaid, doing no un-
necessary damage to the said river, creek or stream, or to
the banks thereof.”

The Sydenbam is a navigable river above where the
defendants boomed the logs.

The statute of Michigan, ch. 56, sec. 2041, has a some-
what similar provision as to the right of persons floating
logs down a navigable stream to that contained in our own
Act, and in the case of Grand Rapids Booming Co. v.
Jarvis, 30 Mich. 309, it was leld that persons exercising
the public right of navigating a stream by running logs:
down it or collecting, 'directing and storing them are
bound to do it with due regard to the concurrent
rights of riparian owners to the use of their lands,
and they cannot be allofed for the sake of render-
ing the business of thus navigating the stream more
safe, convenient, and profitable to them to raise the
water 8o as to overflow the lands of such owners. The

“head note to White River Log and Booming Company v.

Nelson, 45 Mich. 578 is: “A booming company is
not liable for damages caused to riparian owneraby a pro-
per and reasonable use of the right of floating logs; but
it is liable if by wilful or negligent management it creates.

or enlarges jams in the stream, thereby overflowing lfe

banks to their injury.”

In Gustave Anderson v. Thunder Bay River Boom (o, .
61 Mich, 489, the defendants were charged that they
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had by accumulating large quantities of logs in booms Judpment;
on a river and so creating a jam caused the_water to rise MacMahon,
and flood the plaintiff’s premises, It was held that if the

natural flow of the waters was, by the defendants’ wrong-

ful and negligent act, impeded and the water and logs

thrown upon the plaintiff’sland, he would be entitled to re-

cover reasonable damage‘for such wrongful act.

See also the very instructive case of Haines v. Welch, 12
Pac. Rep. 502.

The Act provides that obstructions may be removed
and dams, slides, booms, ete,, may be constructed to facili-
tate the floating of sawlogs and timber dowh all rivers,
creeks and streams, “This provision has regard to the
different objects to be accomplished by the alternative
licenses given by the Act namely : the license to remove
obstructions and by such removal facilitate the floating of
timber, logs, etc.; or a license to. make certain erections in
rivers or streams such ag slides; dams, or booms so that the
floating of timber, ete,, may be ofacilitated. But the
authority to erect a boom could not be considered as
applying to navigéble riversso as in any manner to autho-
rize impeding the navigation of such river as g public
highway.

Adamora slide would not be required where a river s
navigable, Buta boom may be required to be used, not for
the purpose of floating single logs or sticks of timber
which would float down such rivers without any artificial
aid, butit may be Tecessary to collect the timber or logs
in booms for the purpose of sorting or binding into cribs,

i ing the booms on:the sides of the
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a jant, they adopted the lattér method and gathered be-
tween 40,0 OVan\El 50,000 logs which formed a dam and
so rendered a bréak in the boom almost inevitable. That
the jam at the bridge vﬁas caused by the negligent act of
the defendants in collecting such a large number of logs, as
already stated, in the JPoom cannot be questioned. But the
jury in answer to the third question have found that the
Sydenham river was raised by the excess of rain and the
jam ab the Wallaceburg bridge, and the question is whether
a judgment-should be entered for the plaintiff for the
amount of the damage which'it is said resulted from these
combined causes. ,

The point was somewhat considered in White River Loy,
etc., Co. v. Nelson, 45 Mich. 578. In that case the dam-
pges claimed were for a series of overflows extending over
s period of six years. There was evidence tending to
show that as to some of the years the overflows injuring
the plaintiff’s lands were caused by extraordinary rain-
falls ; and the court held that a direction to the jury was
erronéous which did not deal with such evidence.

In the present case I referred during the charge to phe
1ain that had fallen about the time the plaintiff's land wag

overflowed, and the: jury have considered it in answering '\

the second. question, although the rainfall was not of an
extraordinary character. :

In the judgment of Graves, J., in the White River Log
Co. v. Nelson, at p. 582, he puts the case between the plain-
4iffs and the defendant in this way: “As between the
plaintiff and the Boomthg Co. it was the duty of the com-
pany to see thatits onnection with the logs did ngt resul
in causing any more flowage of the plaintifi’s land than
would occur by the passage of the logs in a purely natural -
way. It had no right to deal with them in any mode
whereby jams would be formed or enlarged so as to cause
the water to overflow the plaintiff’s land, when it .other-
wise would not ; or cause it to overflow there more than
it would if the logs were left to‘themseives; and if jams
were formed or enlarged in that w?,y to such an extent

i
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that they did cause the water to overflow the plaintiff’s
land the company is liable for all that flowage beyond
what the flowage would have been, had the logs .been
allowed to float down naturally and without artificial in-
terference,”

There had been at the time the plaintiffs land was over-
flowed rain for about two days, and the east branch of the
Sydenham, which, is much narrower than the north
branch—the former being about fifty feet wide with steep
banks, and the latter 200 feet wide with low banks—was
raised by the rainfall several feet, But the plaintiff’s
evidence is that before the boom broke at Morris’ Mill
about twenty acres of his land had been flooded by reason

-of the jam above the boom, which extended up'the river
about three-fourths of a mile, :

From the answers of the Jjury it must I think be assuiied
that the defendant’s negligent act in throwing the boom
must be considered as the proximate cause of the injury

Judgment.

MacMahon,
J.

to the plaintiff. This being so judgment will be entered ~

for the plaintiff for $200, with full costs,

The defendants now moved the Divisional Court, by
way of appeal, and the appeal was argued on February
22nd, 1892, before Bovp, C, and RoBERTSON, J.

" J. 8 Fraser, for the defendants. The plaintiff’s case on
‘his pleadings is that he was injured by the defendants
making a boom below his far , and so raising the river;
but the evidence shews that he boom was placed above
the plaintiffs farm, and that thy {jury ‘was caused by the
bridge. The defendant had a right | Mt the logs where
they were. I cite, as to whethér there was negligence or
not: Murray v, New York Oentral R, W.Co, 3 N. Y. (Abb.
C. of A.) 339 Brown v, Susquehanna Boom Co, 1 At-
lantic R. 156; Searies V. Manhattan R. W. Co, 101
N. Y. 661; Blyth v, Birmingham Water Works Co., 11
Exch: 781 ; Nichols v, Marsland, 10 Exch, 255: Brown v.
Qollins, 53 N, H. 442, at p, 450; Holmes v. Mather, L. R,
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10 Exch. 261 Clarke v. Rama Timber Transport Co., 9
0. R. 68.

Hoyles, Q. C., for the pldintiff, contra. The defendants.
had no right to act so &7Y to save his ‘own property at the
expense of other peopley J :

[Boyp, C.—It is a question of negligence’; whether this
was an act of negligence ?] o

The jury have found the act was a negligent, and wrong-
ful act, or at any rate a wrongful act which is sufficient
for our purpose. I rely on Dickson v. Burnham, 14 Gr.
594, and the cases cited in the judgment appealed from.

March 29th, 1892. Bovp, C.'

The defendants set up that the damage caused to the |

plaintiff’s lands was from the mass of logs,-trees and drift-
wood which became jammed at the piers of Wallaceburg
bridge, and not by any negligence on their part. The jury
in answer taquestions find that the injury was caused by
excess of rain, and from the jam at the bridge by which

the water was raised. They do not find negligence on the/

part of the defenckants but say they were guilty of

. wrongful act in-throwing a boom across the river.

The judge interprets this to mean that the defendants
negligently placed a boom across the river by which a
quantity of logs coming down stream were collected in a
body, and the boom breaking this body of logs came down
and formed the jam at the bridge.

This is rather an extension of what the jury replly say,
and it is imputing to them & finding that $fs a.]leged
negligence caused or contributed to the plpifitiff's injary.
This material . point, however, they do a6t Pass upon, and”
I should say upon the actual findinggthere is not sufficient
precision to entitle the plaintiff tgjfidgment. But upon the
pggtutory right of  the defendphits given by R.S. O. cap.

120, sec. 1, it cannot be said tiat the mere throwmg across
of the boom was a wrongful Act. This, however, is what
the\j ury have found, and ugon this finding it is not to be

—
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Co, 9 concluded that negligence is established against the defen- Judgment.
dants. The statute permits the use of booms subject to Boyq, ¢,

ndants this that no unnecessary damage is to be done to the stream

at the «or to the banks (s. 1). The use of booms is not merely to

- facilitate the floating and transmitting of timber, but also,

er this as \ep incident thereof, for the purpose of storing and
sorting and keeping possession of the logs above the place

vrong- of their destination. This is recognized in the provisions of

ficient R. 8. 0. cap. 121, sec. 5, and elsewhere, In Dr. Murray’s

14 Gr. Dictionary boom is defined “as a line of floating timber

rom. .

stretched across a river or round an area of water to retain
floating logs.” The timber of the defendants and others
boomed some miles above broke loose by reason of an \n-
usual fall of rain or freshet, and to capture these logs

to the |

tosave them from going into the lake and 80 being lost,
| drift- the plaintiffs constructed the boom, now said to be wrong.
cel.)}lrg ful, across the stream above Running Creek. The wit
e juryl es consider this the ordinary and proper thing tg d
sed -by /r:zek to save their property. ghe employment of hooms
which y /in this way' was sanctioned by a local user of over
on the forty years, and no such harm ever hb(ppene,:‘l before. The
y of use of a side-boom was not suggested|in the evidence agin

use or likely to be of use for this pulrpose, and although
m‘iants the stretching all the Way across ma.y;h.ve been an impedi-
hl(fh a ment to navigation that is not, the question raised on this
d in & record or at the trial, Qm% the plaintiff, it appears to
> down me the defendants were not d ing & wrongful ack in stretch-

ing the boom, nor did any particle of damage arise to
ly say, him from this act,
}llfaged The boom was stretched to stop the escaping logs; but g
njury. such was the character and consequences of the unusual
n, 'a.nd rainfall that quantities of driftwood, bolts, cordwood, brush-
ficient 'wood and even trees were washed down with the logs, and
on the the whole became in g manner jammed to the bottom at
). cap. ithis boom, and so great was the mass that the boom broke

across -and the whole moved slowly down to the bridge where the
<hannel was narrowed and divided into two by the piers
of the bridge ; and here it stuck and formed the barrier
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Judgment. which causéd the overtlowage upon the plaintiff’s lands..

Boyd, C.

The one stregm of 200 feet was narrowed to two channels
of fif{y feet each by this bridge, and it is in evidence that
a similar jam took plage at the Dresden bridge where no
boom/had obstructed the progress of the timber and debris,
The object of the defendants in placing the boom was legi-
timate, it was to stop the timber not to create a dam in
the stream, ‘Neither the natural nor the expected conse-
quences of this boom can be said to have caused damages
to the plaintiff’s lang.” Causes over which the defendant
had no control contributed to this: the vast quantity of
debris a;;eraterial that came down with the excessive fall

of rain broke the boom and this mass was again permanently
held at the bridge, an obstruction in the stream also lega-
lized. According to English law a man may I fully
adopt precautions to save his property against what may
be described as the extraordinary casualty of a great-flood,.
and this is not actionable though injury result to his
neighbour from “this reasonable selfishness:” Neild v.

London and North-Western R. W. Co., L. R. 10 Exch..
8. And agsin this use of the boom being lawful by
statute and no negligence in its construction being pre-:
tended it is impossible to say that what is thus expressly
legalized can be made the ground of an action of tort: per:
Cockbiirn, C. J. in Dunn v. Birmingham Canal Co., L. R,
8Q.B.261.> ‘

Sece also Lawler Baring Boom Co., 56 Maine 443;
Borchardt v. The Wausau Boom Co., 54 Wisc. 107 (1882);.
Harold v. Jones, 86 Als. 274 (1886) ; Goodin's Epecutor V.
Rentucky Lumber Co., 14 South Western Rep. 775 (1890) ;
Field v. Apple River Log Driving Co, 67 Wis. 569. These:
cases may be contrasted with those cited by my brother
MacMagoN and indicate a distinction between the liability
of one who enjoys the use of the water-course as & highway
at common law, and ‘one who is empowered by statute to do
certain acts thereon. In the latter case negligence in the
sact must be established to found liability. This is indeed
suggested by the Ontario statute, which in warranting the
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 lands.. j construction of necessary booms, provides that no unneces. Judgment,
hannels sary damage is to be done thereby to the stream (4. e. the Bo_yTC.
1ce that water) or to the banks thereof (c. 120, 5. 1). h
here no 1 I think'judgment should be entered for the defendant
| debris. with costs,

a8 legi-

 dam in ROBERTSON, J. :—

d conse-

lamages -

fendant ion, 7 ] i treams
ntity of :gr the purpose of facilitating the floati g and
sive fall - transmitting of sawlogs and other timber, doing n§ un-
wanently necessary damage to the river, creek, or stream, or the
lso lega- banks thereof. The defendants availed themselves of this :
lagvfully provision, and constructed a hoom across the north branch
hat may of the Sydenham river, &bove Running\L‘lreek, for the
sat flood,. legitimate purpose of preventing logs and imber which
It to his they were getting out, above the boom, from floating into ,
Neild v. Lake St. Clair, before they could be put together in rafts, -
|0 Exch.. A great number of logs belonging to the defendants d
wfal by accumulated at and above this boom, in the spring.ef 1889,
eing pre-' In May of that year, an unusual fall of rain tE)k place,
sxpressly which swelled the north branch of the Sydenhamh to such
tort : per an extent that an immense quantity of other logs, timbey,
Co, L. R. trees, ete,, were carried down the stréam and.lodged amoé

the defendant's logs, at the hoom in question, which had

ne 448; the effect of breaking the boom, and the whole mass floated
7(1882) ;. down the river to the Wallaceburg bridge below the Iands
o of the plaintiff, where they lodged and formed a Jjam, ‘which

5 (1890) ; became. a dam, and caused the waters of the river to back
69, These: up and to overflow these lands, whereby the plaintiff
 brother suffered damage,

o linbility At the trial the Jjury were asked five questions :

 highway [Here the learned Judge stated the questions asked,
tutatode and answers by the jury.] : 7
oo in the And they found that the Plaintiff had suffered damage

is indeed to the amount of $200, ¥

:nting the On these findings the learned trial Judge entered Jjudg-

ment for the plaintiffs,
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Judgment.  The answer to the second quistion, is that the excess of The
9 ltob;rom J.rain, and the jam at the bri o, taused the water to flow sufficier
back on the plaintiff’s land. Wnd the answer to the fourth - the rive
discloses that the wrongful det of the defendants was the found ¢
“ throwing ” of the boom. A4 regards the latter, I cannot dants ir
see how that finding can be supported on that evidence. In it was b
the first place the statute veferref] to authorized the construe- damn.ge;
tion of the boom, and the,evidence showed that as far back jain' at -
as thirty or- thirty-five y?a.rs, booms for the like purpose estion

for whiah the boom in qugstion was constructed, had been cess
throwy/ heross this river. “To say then it was a wrongful calses w
i Jjudgment is not coryect, and cannot be upheld. meht sal
Thén the answer to the second question, is that the negligen

injury to the plaintiff, was caused, not by the boom, but by the cage
the excess of rain, and the jam at the bfidge, which caused The

the overflow of the waters. of the Sydenham on to the that the
plaintiff’s land. - causes, f
Now as the defendants wers, within their legal and for the o
statutory rights,in constructing the boom, and as the must fai
excess of rain, was ah act of God, for which the defendants was prod
could not be held rgsponsible, and as it is not pretended that if it is ju
the defendants ware, in any way responsible for the erec- a8 the ot
tion of the Wallageburg bridge, which doubtless was the by the pr
primary cause of the jam being formed there,I cannot under- to critical
stand how they ca.:s%eheld responsible for the consequen- expressly
tial damages resulting from: the formation of the jam at ted togetl
the bridge. The plaintiff no doubt has suffered damage, and the defen,
so suffered by reason of the water bding backed up from after read
the jam which formed at the bridge. But there was little doul
an utter failure of evidence to shew that there was any man, that
negligence or unskilfulness on the part of the defendants, - the plaint
They had a right to construct the boom, and there can be an inevita
no doubt thap had it not been for the extraordinary freshet, held respo
which then took place, no damage would have followed I have ¢
from its construction. To maintain his action the plaintiff | American,
was bound to give evidence'to shew that'the damage sus- mention or
tained by him, was the consequence of some negligence, or for plainti
unskilfulness chargeable to the defendants. dgment ¢
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ccess of The boom was constructed in the usual way and was J“ﬂ""
to flow sufficient for all purposes for which it was thrown across Robertson, J,
 fourth . the river, and even if it is to be inferred that the jury
vas the found that there was negligence on the part of the defen-
cannot dants in the construction of the boom, they do not say that
nce. In it was by reason of the boom alone that the plaintiff suffered
nstruc- damage, but they say it was « by excess of rain, and the
ar back jap’ at the bridge.” Now for ‘the present set aside the
urpose question of the jam, and consider the finding in regard to
ud been *“@axcess of rain.” That the jury found was one of the
rongful cayses which occasioned the damage. Now if for argu-
held. . ment sake, it is admitted that the other cause, was the
at the negligent construetion of the boom : How does that affect
 but by the case ? "
caused The rule, as I understand it, is that when the fact i -
to the that the damages claimed were occasioned by one of two
causes, for one of which the defendant is responsible, and
al and for the other of which he is not responsible, the plaintiff
as the must fail, if his evidence does not shew that the damage
ndants was produced by the former cause ; and he must fail algo
ed that if it is just as probable that they were caused by the one
e erec- a8 the other, as the plaintiff is bound to make out a case
ras the by the preponderance of evidence. Here it is not necessary
under- to critically examine the evidence, because the jury have
equen- expressly found, that there were two causes, which opera-
jam at ted together, which caused the overflow, and one of these
ye, and i
p from
ro Was little doubt left in the mind of any reasonably intelligent
s any man, that the “ excess of rain,” was the primary cause of
sdants. the plaintiff’s misfortune, The breaking of the boom was
ean Hé an inevitable accident, for which the defendants cannot be
reshet, held responsibile, - ‘
llowed I have consulted a number of cases, both English and
laintiff American, as wel] ag sV

X eral in our own Courts, and I may
ge sus- mentlo.n ?ne in particular, referred to by Mr. Hoyles, Q.C,
nce, or : » Ellis v. Clemens, 21 0. R. 22
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Judgment. could have prevented the injury which was complained of,
Roberteon, J. they could have prevented the water from flowing down
the stream below their mill, during the excessive frosts, )
which would have obviated the difficulty, but_they did not
chose to do so: “It was a question whether they. should
incur a certain loss themselves, or run the risk of inflicting :
loss upon the plaintiff, and they proferred the latter alter- sl
native,” per STREET, J., at p. 230. -
The other cases referred to by me are Blytk v. Birming-
ham Water Works Co.,11 Ex. 781; Brown v. Susquehamna
Boom Co.,, 1 Atlantic R. 156 Searles v. Mamhattan, 101
N. Y. 661; Brown v. Collins, 53 N. Hamp. 442 ; Holmes
v. Mathér, L. R. 10 Ex. 261; Stanley v. Powell, 39 W. R.
76 ; Diclkson v. Burnham, 14 Gr. 594; Gould on Waters,

2nd ed.,, sec. 103.

e

A HFL




[vorL. Xxxi.] SCANLON V. SCANLON,

a

ained of, v

ng down [CHANCERY DIVISION,]

ve frosts,

y did not SCANLON v, ScANLoN, }
y. should

inflicting

lWo’ll—C’omlmt»'m,—Dm‘ae of land facing

on two streets by description
ter alter- of house facing on one,

; In 1886 a testator by his will devised to his brother ¢ All that real estate
Birming- now owned by me, being No, 32 on the north side

of A, street for and
during his life,” rwards over, and then made general resi-
yuehamma duary devise of the rest of his land to his sisters, It g peared that 'in
101 1867 the testator purchased the land In 8 fron

ltttmrl :wenty:i-llx flt:;ath oln A, |treet,l by a dep&lua . zc?,opfe? toa l;lée ]:menty
 « Holmes eet wide, which lane was in conv nto P, street, the time
2 R. of purchase there was a house facing on A, street known as No, 82, and
.39 W, one facing on the lane, afterwards known as No. 21 P. street, occu.
n Waters, pied as distinct tenements, aud each with a fence in the rear, but with
: ground between the twq fences used tosome extent i common ;—
: ) to No. 82 A, street, and the

. H F. L

n of the house on P, street and
ed under the residuary devise,

THIS was an action brought by John Seanlon for the gtate,
construction of the will of his brother, Michael Scanlon,
deceased, and to recover Ppossession of certain Pproperty

ment,

under it,
The provisions of th

which the action

of anmisoiv, J.

e will and the circumstances under
was brought are set out in the Jjudgment

The action came on for trial at Toronto, on Jany

, 1892, before Bovp, (., who gave judgment in favour
Of the defendant,

The plaintiff now Eo‘r‘ed ’ﬂe/ Divisional Court by way
pf appeal from this declsion, and the motion was
th, 1892, before FERGUSON and

Brgued on February 271
ROBERTSON, JJ,

Du Vernet, for the Plaintiff. You cannot take away a
man’s rights by calling a lane & streot, According to the
efendant’s contention, no effect whatever is given to the

ong words, “ All the real estate row owned by me being,
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etc.” Earlier words must be taken to be the governing
words: Theobald on Wills, 2nd ed., p. 100; Doe d. Renow
v. Ashley, 10 Q. B. 663; Smith v. Bonnisteel, 13 Gr. 29,
especially at p. 33; Harman v. Gurner, 35 Bea. 478: Newton
v. Lucas, 6 Sim.-p. 54, 8. C. in App. 1 M. & Cr. 391;
Travers v. Blundell, L. R. 6 Ch, D. 436, The learned
Chancellor finds there was no exclusive use in regard to
this property between the two houses. The onusis on the
other side to shew where the property commences which
they are entitled to. If the lane is not a street in the
legal sense, it is not a street at all.

Armour, Q. C,, for the defendants. Travers v. Blundell,
was a case of a power of appointment, and is quite a differ-
ent case. The Court held the intention was to exercise
the wholé power. Smith v. Bonnisteel was b case of &
broken front, and the devise being the name of « m);' farm,”
the question was, what was meant by “ my farm,”

The devise is “all that real estate owned by me,” not
“all the real estate.” The rule in Theobald does not
apply. It is a particular description, not a general dgscrip-
tion. In Bawrence v. Ketchum, 4 A.el./@, the maf}zr was
much discussed. Webber v. Stanley, 1 . N. S, 698,
seems the leading case; Hardwick v. Hﬁ%}f L.R. 16
Eq. 168 ; Smith v. Ridgway, L. R. 1 Ex. 331, may also be
referred to. e

The cases cited for the plaintiff support our contention.
Thus Smith v. Verner was a devise of “all that his free-
hold estate.” The action turned on the meaning of “ estate.”

March 29th, 1892, Frrousow, J.

In the year 1867 the late Michael Scanlon became the
purchaser of and had conveyed to him the west part of
lot number forty-six according to a plan of John Stoughton
Dennis, P. L. 8. In the conveyance the land is described
by metes And bounds, which show that it had a width on
the north side of St. Alban's street, in the city of Torontos
of twenty-six feet, more or less, and a depth of two
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hundred feet, more or less, to a lghe twenty feet wide. Of Judgment.
this land Michael Scanlon continued to be the owner till Fergason, J.
the period of his defith, on or about the tenth day of

July, 1886. ;
In the year 1882 this lane was in some way converted
ol by the city corporation into a street and called Phipps’
and to street, The houses on St. Alban’s street and on Phipps’
o the street were long before the publication of the will of
which \Michael Scanlon, hereinafter mentioned, numbered. On
in the this property there -were at and before the time of the
purchase of it by Michael Scanlon two houses, not far from
il being of equal 'diménsions, one fronting on St. Alban’s
diffor. street and the other fronting upon this lane, now Phipps’
civeli street. The number of the house fronting on St. Alban’s
i strc_aet was 32, The pumber of the house fronting on
farin Ph‘xpps street was . The numbering of the one on
Phipps’ street took place, as nearly as I can learn from the
o ot evidencg, soon after the lane was converted into a street in
9; ik 1882, long before the making of his will by Michael
iy Seanlon, a,nd, no doubt, to his knowledge. The house on
B St, Albansvstreet had presumably been numbered many
698, Years before, Each of these houses had from the
'R 16 date of the purchase of the land by Michiael Scanlon (and
foche Presumably ' from an earlier period) been occupied as
separate and distinet tenements, though the ground between
ntion. the two fences, one in the rear of each house, se#ms to
Aok !mve been used (but only 4 little) in common, or rather, as
stato” it appears by the eviderice, in confusion, by the occupants

of these tenements, Although' there appears to be some
confusion amongst the figures given by the witness as to
assessment, it does appear that the house on Phipps’ street
Was assessed during the lifetime of Michael Scanlon separ-
ately altogether from the one on St. Alban’s street (the
agsessment paper naming him ag owner), sometimes, at
least, at a frontage of twenty-six feet by one hundred feet
deep.. It is contended that this was not uniformly so, and
that sometimes the assessment was for a somewhat less
fmnt“‘ge.&nd at. 112 feet deep, ,Owing to some uncertainty,
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Judgment. in the motes of the evidence before me, I cannot say 'pre:

Ferguson, J. cisely how this is.

s

The house'on St. Alban’s strest was asseshed during the

Jlifetime of Michael Scanlon as having a frontage of twenty-

six feet by one hundred feet deep. It will be borne in mind
that the distance, according to the conveyance to Michael
Scanlon, in 1867, from St. Alban’s street to Phipps’ street
is 200 feet more or less. The learned Judge, before whom
the evidence was taken says, in his judgment, that each
house had been assessed as having a frontage of twenty-six
feet by one hundred feet deep, and I think this may be
taken to be sufficiently accurate and in accord with the
notes of the evidence that I 'have.

This being the condition of the propertles Michael
Scanlon, the owner, made his will on the 21st day of
April, 1886, and died, as before stated, on or about the
10th day of July in the same year. The parts of the will
that are material here are in these words :—

“T devise unto my brother, John Scanlon, of Toronto,
labourer, all gha.t real estate now owned by me, being num-
ber thirty-twd on the north side of St. Alban’s street in the
said city for and during his natural life, and after his
death I devise the same unto the children then living of
my brother, Cornelius Scanlon, share and share alike.

“T devise all the residue and remainder of ‘my real estate
wherever situate, owned by me at the time of my death,
unto my sisters, Bridget\and Kate Scanlon, their heirs and
assigns, share and share alike.”

Bridget and Kate Scanlon are in possession of the house
on Phipps’ street, and contend that it passed to them by
the residuary devise.

John Scanlon contends that both these tenements and
the whole half lot purchased in 1867 by the testator passed
to him for' an estate for his life under the devise to him
in the will ; and he brings this action to recover, amongst

other things, possession of the house and land fronting on :
P pps’ street, calling it the “ rear portion” of the lot, ask-
at the same hme to have it declared that under the 1
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ay ’pre: will he is entitled to the whole, of course, for an estate for J“@h
life, though he does not in his prayer say so. Ferguson, J.
ring the This being the matter of dispute between the parties, the
twenty- question arises as to what, in this respect, i3 the true
in mind meaning of the will,
Michael There is some evidence going to shew, and which it is
' street contended does shew, that the testator in his lifetime
e whom mentioned and referred to this property (meaning the
at each whole of it) as his property on St. Alban’s street. Such
onty-six evidence was, of course, quite admissible. I do not, how-
may be ever, think it of ‘much force, It appears in the cross-
vith the examination of Kate Scanlon, and is in answers to leading
questions framed by counsel. It does not appear to me to be
Michael ofa pointed or forcible character. In the circumstances it
day of Was not an unnatural thing for him to refer to the property
ot tha or‘properties in this way, and I cannot see that his having
the will
Foronto,
s had devised to his son and his heirs “all that his.frecholq
ftor his estate situate in Three Colt street, Old Ford, Bow, in the
iving of county of Middlesex” The Master of the Rolls, Lord
ke Romilly, in giving Jjudgment, said : “The only question is,
ol edtata what is the meaning of the word ‘estate.’ When the
y death, 0 i his estate in Three Colt
eirs and i
he house se,’ because he has built
hem by > hous . Having this ‘estate,” he
i tate situate in Three Colt
e a : . T.his includes all the houses upon it. He does not
e designate it by the number of the house. If he haq said,
) to him
ymongst
nting on

In the present case, the devise to the plaintiff is a devise
dor 40 of all that real estate now owned by me, being number

lot, ask-




Judgment,

Ferguson, J.

X
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» thirty-two on'the north de of St. Alban’s street. It is
. common knowledge that it is the house that is numbered,
and this was not at all djsputed. The whole of the words
descriptive of the subjeci of the gift must be read. The
words “ being nuiber thirty-two” cannot be rejected as
was contended. These words plainly, as I think, shew
that the gift is of this house and the real estate, or
land, upon which it is, and belonging or appertainihg to
it Here the testator says, “all the real estate owned
by me,” etc, but the use of these words, “ being( um-
ber thirty-two,” as they are used by the testator, I think,
clearly confine the gift to the house number thirty-
two on St. Alban’s street, and the lands belonging or apper-
taining to this house to the exclusion of the other house:
and the lands belonging or appertaining to it. This is the

view taken by the learned trial J udge. It seems to be in .

accord with what Lord Romilly in the case above referred
to says would have been his opinion if the testator in the
case hud desigmated the property devised by the number
of the houge, !

I have examined all the other cases and authorities
referred to on the argument. As has often been said, it is
difficult in cases involving the constructions of wills to
find authorities which afford any certain guide to the
proper conclusion.  Yet I can scarcely entertain a doubt
that the opinion expressed by the Chancellor, the trial
Judge, as to the meaning of this devise to the plaintiff is

“the correct one, :
\5 to-the positi;\ of the boundary between the two
properties. \The evidence shews that there were two

fences, one in\the rear of each house, there being between

them some land that was, in a way, used in common by _-

the occupants of each house, the fence in the rear of the i
house on 8t. Alban’s street not being so far back as the “i/
middle or centre line between the two streets. Also that. -

pia

there had been a ferice ‘at or not far from the centre line * .

between the streets jhich had been allowed to fall into:
disrepair to such an pxtent as to be almost out of existence,.
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but which was rebuilt Ky the defendants at op about the Judgmeny,

ispute out of which th

would be that extending back to the fence nearest to it in
the rear. The learned J. udge has, however, given in favour

reasonable in the circumstances, Tt-4ig in accordance, as
nearly as I can see by the evidence on the subject, with
the mgnner: of assessment during the lifetime of the
testator ahd to his know]edge, and the deferdants, devisees
‘of the regidue of the estate, to whom the small strip of
land woZld otherw; ot complain, and seem to

fence, adopted the line of

RoBERTSON, J., concurred,
A HFL

18—vor, xxi1. O.R.
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CAMPBELL ET AL. V. DUNN ET AL.

Life Insurance— Benefit of children— Will—Powers of executors and testa-
mentary guardian as to proceeds— R, 8. 0., ¢ 136.

A testatrix having insured her life and made the policies ayable to her
two daughters, by her will requested her executors, the defendants, to
place the amount thereof in some thoroughly safe investmpnt until her
daughters’ majority or marriage, when the amounts and heir accumu-
lated interest should be divided equally between her daughters, and ap-
pointed her hushand, the plaintiff, their guardian.

In an action brought by the guardian to have the procee§s f the policies
handed over to him by the executors :—

Held, that the insutance moneys being mgde payable the daughters
were by 53 Vie. d. 39, sec. 4 (0.), severe from her estate at her death
and her testamerftary directions conld not affect the fund beyond what

_~* was permitted by that statute, and R. 8. 0. ¢. 136:—
Held, also, that during the minority of the daughters the tr
{)oinbed by the will as provided for by section 11, R. 5.0.c1
by section 13, invest in manner authorized by the will ; but while the
insured could give directions as to the investment, she was not to ontrol
the discretion of the lawful custodian of the futid and child, in cage the

income was needed for maintenance or education, or the corpu for

advancement :—

Held, also, that the guardian was the cust; dian of the daughters with the
incident of determining to a large extent what should be expended in
their bringing up, and that the executors had charge of the preserva-
tion and utilization of the fund :—

Held, alse, that section 12 of R. 8. 0. c. 136, does not justify an Insurance
Company in paying the amount of a policy to a testamentary guardian ;
the gnardian there named being one who has given security and that
the Court should not transfer the moneys from the executors to the
father as testamentary guardian, as his right to handle any part of the
fund was subject to the trusts specified in the will, the execution of

which was vested in the executors. e

Statement,  THIS was an action brought by Pearl Spinsby Walker

Campbell and Queen May Campbell by their guardian and
next friend George Benjamin Alderson, and the said George
Benjainin Alderson, who was their stepfather, against
Thomas Dunn and James Chambers the executors of their
mother’s estate.

The plaintiffs’ statement of claim set out the provisions
of the will of the mother, Mary Jane Anderson, which after
making certain bequests of money, proceeded as follows:

“8, To my two daughters, Pearl Ann Campbell and
Queen Campbell, two life insurances whichThold * * the
amount of both of these life insurances I require my exe-

<
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shall be divided equa) -

“9. To my two daughters aforesaid two thousgatd dollars
which are now deposited imthe postoffice savirlgs depart-
ment, being one thousand q lars in the name bf each of -
my said two daughters, byf)T require that the whole of
said two thousand dollar remain where it now is until,
my said two daughters re ¢h twenty-one years of age or
marry, when said amount -the accumulated interest
shall be equally divided between them, >

“10. To my two daughters aforesaid all real estate and
all mortgages * * of which I may die Possessed to be

een them share and share alike to
of the same ab twenty-one years of
age or earlier in the event of marriage.

-/ “11. The rentals of all real estate and the interest on all*
mortgages and other securities for money (except as here-
tofore and hereaftor provided for) I require to be employed
for the education and Support of my two daughters afore-
said and for that Of the two children of my husband by
his former marriage, :

“12, To my husband aforesaid I give the use of the houge
and grounds now occupied by myself and family being

ith all the furniture.in said house, to
oceupy until my said two daughters shall reach their
majority or marry, free of rent, ete., ete,

* - * » » » *

“14, I hereby appoint my husband, George Benjamin
Alderson, guardian of my said two daughters,

“15. I hereby appoint Thomas Dunn ¢ » and James
Chambers * " executors of this my last will and
testament,” etc, and the statement of claim then asked for
2n account, of the dealings with the estate by the execu-
tors, and that the Proceeds of. the two policies of insurance
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Statement.
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on the life of the mother in favour of the two daughters
which had been received by the executors, as well as the-
moneys deposited in the postoffice savings bank by the
deceased in her lifetime, should be handed over by the
executors to the guardian.”

The defendants set up that they were the proper cus-
todians of the moneys in question, but offered to submit
to any order made by the Court.

The action was tried at Woodstock on Apnl 1st, 1892,
before Boyp, C.

Moss, Q. C., for the plaintiffs. THe plaintiff, Alderson, as.
»guardian, is the right person to receive the money, and any
direction in the will to the contrary, is void : Scott v. Scott,
20 0.R. 318; R. S. O. ch. 136,secs. 5,11,and 18. The testa-
mentary guardian has the right to control and manage the:
whole estate: Huggins v. Law, 14 A. R. 383; R.8.0. ch. 137,
secs. 14 and 18. The will (clause 8) assumes to tie up the
whole of the insurance moneys to be accumulated until
the daughters come of age, or marry, but there should be
an investment and-an application of the income for main-
tenance and education: R. 8. O. ch, 136, sec. 13. The
testatrix had merely power to appoint a trustee without
giving him any directions or instructions which would be
in conflict with the powers and duties conferred by the-
statutes. /'dl
Thomas Wells, contra. The 1p§ura.nce moneys are the
creature of the statute: R. 8. O. ~ch. 136. The testatrix
had the power to appoint a trustee, and she did so to take
care of the money: sec.11. The money should not be
paid to the plaintiff who is merely a testamentary guardmn,
and has not given security : secs, 12 and 14. The money
was received by the d endants as exegutors under section
12. The guardian x erred to in R.§,0. ch, 137, secs. 14
and 18, is appointed for a limited purpo e, and has not the-

game power as one appointed under the utrogate Act. Itis.
in the discretion of the executors to accumulate the interest,
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or apply it for maintenance, It would be to the interest Argument,
of the guardian to apply the interest for maintenance, and
50 his duty might conflict, Soott v. Soott, 20 O, R, 318,
does not apply. Thesguardian in that case wag appointed
by the Surrogate Coeﬁ},\and the fund was in Court, and Y
the devise to ¢ executors there was inconsistent with
the terms of the policy, svhich is not go here. The
insurance company could not have paid the money to the
testamentary gifardian, and obtained a valid discharge, Tt
had to come hrough the executors, Executors may be
trustees: Re Lynn, Lynn v. The Toronto General Trusts
o, 20 O. R. 475,

Moss, Q. C,, in reply. There is no discretion to with-
hold any of the money under R. 8, 0, ch, 136, sec. 13.
The provisions of the will conflict with the discretion of
the trustees therein mentioned as to maintenance and ad-
vancement,

April 9, 1892, Bovp, C.:—

Reading the mere text of the will, a lainly-expressed
ng P K{ P

Purpose appears; first, that the amount of the Nife_policies
shall be received and placed in some « thoroughly safs in.
vestment” by the executors; and next that the husband shall
be guardian of his two stepdaughters, and as incidental to
this that he and they shall occupy-the family house be.
longing to the testatrix ¢il1 their majorify or ‘?k\eir mar-
riage. (See secs, 8, 12, and 14 of will,) \

The intention further appears that the rent and interestof
the estate shall be employed for the education and support
of the two daughters of the testatrix, and the two daugh-
ters of her husband by another wife; exq ting, however,
the income from the insurance policies, wh&\'%to be aceu-
mulated till the majority or marriage of her ow daughters
(secs. 8 and 11), I say nothing of other parts of the will
which do not concern he custody of the insurance moneys,

This, without more,would indicate that the care of the
insurance moneys was to be with the executors ; the care
of the infants’ Persons to be with the guardian. But the
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Judgment.
Boyd, C.

effect of the statute as to life ihsurance has to be consi-
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dered, R. S. O. ch. 136, which is extended to women as.
well as men by 53 Vict. ch. 39 (0.). Section 4 of that Act
declares “that a policy * * effected by any woman on
her own life, and expressed to be for the benefit of her
* * children * * shall be deemed a trust in favour of the:
objects therein named, and the moneys payable under such
policy shall not, so long as any object of the trust remains
unperformed, form part of the estate of the deceased or be
subject to her debts.” -

These insurance moneys be)ir% made payable to the
daughters by the terms of the poligy are therefore by this
legislation severed from the estate of the mother at her

,death, and her testamentary directions cannot affect the

fund, beyond what is permitted by the statute.

Now section 11 of the revised Act (ch. 136) provides.
that the insured may by will appoint a trustee of the
money payable under the policy, “and may * * make:
provision * * for the investment of the moneys payable
under the policy.” * That provides for directions being
given as to the manner in which the policy moneys are to-
be invested until the time when théy are payable to those
entitled, and will commonly be commensurate with the-
minority of the children to be benefited. Such a suspen-
sion of payment is contemplated by section 4 already
quoted and till the trust (involved in making payment to:
the proper hand) is performed, these moneys shall not be:
regarded or dealt with as assets of the deceased.

Section 12 of the revised Act is in case of the
companies and provides a suitable hand to receive pay-
ment soas to discharge the insurers while the beneficiaries.
are still minors, That payment may be to the trustee:
appointed as in section 11, or if no such trustee, then pay--
ment to the executors appointed by the deceased or to a.

guardian of the infants or a trustee judicially appointed,

as mentioned in this section.
Then comes section 13 which throws light on the provi-
sions toinvestment in section 11. The trustee named by the:
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insured or the Court, and the executor or guardian may Judgment.

invest in certain specified securities “ or in any other man-
ner authorized by the will of the insured,” and mﬁy
apply all or any part of the annual income in and towards
the maintenance and education of the children in such
manner as the trustee, executor or guardian thinks fit, and
may also advance the whole or part of the fund during
minority upon suitable occasion as indicated in the section,

I read this as geaning, that while the insured can give
directions as to the investment of the fund during minority
(as in this case), these are not to control the discretion of
the lawful custodian of the fund and of the child in case the
income is needed for maintenance and education, or in case
the corpus %s needed for advancement, -

Here the ‘Wish of the testatrik was that the moneys
should be accumulated till each daughter was twenty-one
years old and then divided ; but with S(ovision for earlier
division in case of marriage, -

The money has been received bythe executorsand actually
invested 50 as to be payablein moieties as each girl arrives
at the given age, but with interest payable half-yearly.
That interest can be applied biennially, either for mainte-
nance and education, or can be reinvested, according to
circumstances,

Having regard to the ‘doctrine of the Court that
wmaintenance can be allowed in spite of a direction to
accumulate, I consider that the law adds a parenthesis
to the will of the testatrix by which the accumulated
interest is to be divided at majority (unless earlier applied
for maintenance and education). Thus read there is no
repugnence between the will and the statute.

It is lamentable that the dual safeguard intended by the
testatrix for her daughters should be the occasion of con-
troversies which can neither benefit the children nor the

«estate, The first duty of the Court is to consider the wel-

fare of the infants and to act so as to promote their best
interests, That would be manifestly by the concurrence of
both ‘executors and guardian ,in the tuition and main-

Boyd, C.




Judgment,

Boyd, 0.
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tenance of the children and as to the manner of investment;
It is plain that the daughters were to be left in the cus-
tody of their stepfather, and that carries with it the incident
of determining to a large extent what should be expended
in their up-bringing, having regard to the extent of their
inheritance, and their station and prospects in life.

On the other hand, the mother seems to have depended on

theexecutors in caring for the preservation and utilization of
the fund so that it should be forthcoming when required ;
but meanwhile'$his is to be so managed that the income
shall be paid as neéeded to the guardian. The principles
which guide the Cqurt in the application of moneys for
the benefit of infarjts are those whith should govern the
holders of the fund\and the expeyders of the income, and
if they have not the good sense to Work together amicably-
the whole estate may be seriously impaired in the con-
flicting attempts of each toadminister it in a more excellent
way than the other.

But leaving the ethics of the case, I-come to the strict
law which each party invoked.

Till the other day there was no power bestowed upon a
mother to appoint a guardian, by will to her children ; for
by the terms of the enabling Act, 12 Car, II,, ch. 24, sec.
8, the privilege was confined to the father: Ex parte
Edwards, 3 Atk. 519. But in 1887, following the English
Act’ of 1886, by 50 Vict. ch. 21, sec, 3 (0.), the mother
may by deed or will appoint a person to be guardian of 3
her infant (if the infant be unmarried) after the death of
herself and the father of the infant: R. S. O, ch, 187,
sec. 14, By section 18 of the Revised Statutes, such a
guardian shall have authority (unless such authority is
otherwise limited) to act for the infant, and shall have
charge and management of the infant’s estate, real and
personal, and the cave of the infant’s person and education.

Now the appointment of the stepfather as * guardian of
the daughters,” would import control of person and estate
if not modified or limited otherwise, That modification is

found in this will by the earlier provision made as to
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the investment by the executors of these insurance moneys, J“‘tﬂﬂ"-
80 that the estate and the persons of the infants are in Boyd, C.
different hands, Examples of this may be found in the

books arising in cognate circumstances, ¢. ., Knott v, Gotter,

2 Ph. 192, and In ve Lord Novbury, Ir. R, 9 Eq. 134,

But again, is it competent for the testamentary guardian
to receive this insurance money g0 as to discharge the
companies ? And, if not,should it be the function of the
Court to transfer the moneys when received by the execu-
tors after investment to %he guardian 7

As to.the first, I do not see that the Insurance Act, R, 8,
©O. ch. 136, sec. 12, Jjustifies in this case payment to a testy.-
mentary guardian. The guardian there named is one who
has given security (secs, 12 & 14). Seo Re Thin, 10 PR, 490,
But here I think the testatrix hasvery plainly designated the
executors as the trustees to whom thede moneys are to be
paid, and by whom they are to be invested, This decides the
second point, because the right of the testamentary guar-
dian to handle any part of this fund must be regarded ag
subject to the trusts legitimately specified in the will, the
execution of which is vested in  the executors,

The cases cited of McOreight'v, MoOreight, 18 Iy, Eq. R
314 ; Re Creswell, 45 LT R. 468; Hugging v, Law, 14 A,
R. 383 ; Scott v, Scott, 20 O, R, 818, ;

O'Neill v, Homill, Beat, 618, have all some points of
contact with the present case, but none of them is on all
fours with it, i .

This estate has been ‘before the Court of Appeal in g
contention as to the guardianship where the executors
having failed were ordered to pay costy personally. The .
allusions made by the Court as to the scope and effect of
this' will are in harmony with the judgment I have been

think the next friend should pay the
P to this point (less costs of the olaim -
a3 to postoffice moneys) ; but I think he is entitled to a
14—vorL, xx11, 0.8, ¢
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Judgment. yeference to ascertain whether the fund has been: rightly

Boyd, C.

invested so as to realize the current rate of interest—all
things being considered—and as to whether the income has.

hitherto been rightly applied, and also to fix a scheme of

maintenance if the parties cannot agree. Costs and further
directions will be reserved.

On the settlement of the judgment, the question as to-
the disposition of the money deposited in the postoffice
savings bank, was spoken to on May 27th, 1892, before
the Chancellor.

W. Read, for the plaintiff, contended that the testa-
menteary guardian should be decldred entitled to the fund
for the infants, the will being inoperative as to the same.

H W. M. Murray, Q. C., for theexecutors, did not claim
any interest in the fund.

John Hoskin, Q. C, the official guardian, contended

the fund should be paid into Court,

THE CHANCELLOR.—The fund having been brought be-
fore the Coutt by the parties, and there being a contest as
o its custody, I will order it to be paid into Court for the
protection of the infants: Huggins v. Inw, 14 A. R. 883;
Kingsmill v. Miller, 15 Gr, 171.

G. A, B
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’

[COMMON PLEAS DIVISION. ]

RocHE v. Ryaw,

Way- Plan—Registration of and. sales under—Effect— Vesting of streets
in municipality,

Under the Municipal and Sutva{ors’ Acts by the filing of a plan, and the
sale of lots according to it, a) utting on a street, the property in the

street becomes veateg in the municipality, although they may have done

no corporate act b§ which they have become liable to Tepair.
Decision of STREET, J,, at the trial reversed.

THIS action was brought by the Plaintiff to recover Statement.
damages because, the defendant, had, as alleged, wrongfully
excavated upon and dug up, and otherwise interfered with
and obstructed, certain streets laid out and described on &
map or plan of a portion of the town of Smith’s Falls.

The action was tried at Perth, at the Autumn Assizes
of 1891, without a Jury, before StrEET, J., who reserved
his decision, and subsequently delivered the following
Jjudgment, in which the facts are fully stated.

October 27th, 1891. STREET, J.:—

The plaintiff was the owner of a tract of land within
the limits of the town of Smith’s Falls, In 1886, he had
At subdivided into small lots and ran streets through it, and
registered his plan, Upon this Plan two streets, called
John street and Herbert street, are laid down as intersect-
ing one another,

On 27th August, 1890, the Plaintiff sold to the defendant
lob number 7 on Herbert street, that lot being at the inter-
section of these streets. On 2nd September, 1890, he sold ¥o
the defendant lot number 15 on Herbert street, also at the
intersection of these streets; and on 6th September, 1890,
he sold to one Munroe lots 23 and 24, at the corner of the
same streets. - Conveyances were made at the dates above
mentioned and registered ortly afterwards. Notwith-
standing these sales, the-wholo tract surveyed continued
to be fencgd and enclosed, and €o ‘e used as a pasture field

4 |
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until the spring of 1891, Before ma,kiixg his survey the
plaintiff applied to the council of the town for leave to lay
out his streets of a width of forty feet, instead of sixty-six
feet, but the leave was refused.

In March, 1889, Mr. Cromwell, P. L. S,, under instructions
from the town council, prepared a plan of the whole of the
property compriged within the corporation limits, and this
plan, signed by the mayor and sealed with the corporate
seal, was registered in June, 1890, It embodied the survey

made by the plaintiff, and shewed the lots and streets laid .

out by him of the property in question. In September and
October, 1890, the defendant tookifrom the land, shewn as
John and Herbert streets, and from the lots he had pur-
chased from the plaintiff, a quantity of building stone; antl
the action is brought to recover the value of the portion
of it tuken from the streets.

At the trial I fixed the quantity as being fifty-five cords,
and its value to the plaintiff at $2 a cord. The defendant
denied the plaintiff’s right to recover, setting up that the
property in the streets was in the corporation, whose leave
he allegedhimself to have obtained. .He shewed that he had

had conversations with two out of three street commission-

ers: thdk these two came up to the ground at his Fequest
and authorized him to take the_stone, provided he made the
street passable afterwards. The third street'commissioner
Wwas not consulted upon the matter, nor was he notified to
attend, and the leave given was merely verbal.

On 20th October, 1890, after all the stone sued for
had been taken, the defendant applied to the council fo
leave, and ‘a resolution was passed referring it to the streef

commissioners to open up these streets if they should think *

proper. No meeting of the commissioners is shewn to have
taken place ; but, on 5th February, 1891, an agreement was
entered into between the corporation and the defendant,
whereby ‘he agreed to grade and level these streets in con.
sideration of the corporation granting him the stone which
he should excavate in the course of his work, The streets
were afterwards graded'and levelled by him to the satis-
faction of the corporation. !

v
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The statutes. bearing upon the law relating to streets Judgment.
laid out by private individuals have given rise to Many  greet, J,

questions which it is not always an easy matter to answer,

Under sec. 65 of R. 8. 0. ch, 152, a plan of a sub-divi-
sion is not binding upon the owner although it be regis-
tered, until sales have been made under it, and even then
streets laid out upon it may be altered by order of a J udge
upon notice'to all parties concerned,

By section 62 of the same Act it is declared that all
allowances for streets ‘laid out by individuals, and upon
which lots have been sold, shall be publie highways ; pro-
vided that the municipality shall not be bound to keep
such streets in repair until they have been established by
by-law, or otherwise assumed for public use by the cor-

¢ poration, ;

By section 525 of R. S, O, ch. 184, “ Unless otherwise
provided. for, the soil and \freehold of any highway or
road alteréd, amended or laid/ out according to law, shall be
vested in Her Majesty.”

By section 527 of the me Act, “ every public road,
street, bridge or other highh{y * * shall be vested in
the municipality : subjapt to any rights in the soil which
the individuals who laid obt such road, * * pegerved”

By section 531, sub-section 1, the corporation is required
to keep in repair all roads and highways in its jurisdiction
in repair; and by sub-section 2 this provision is declared
not to apply to any road, street, or highvi'ny laid out by
any private ‘person until established by by-law or other-
Wwise assumed for public user by the corporation, ‘.

By section 550 ofsthe same Act power is given to the
corporation to clos§ up, alter, etc., streets, roads and high-
Wways within its jusdietion.

Of the conflicting views which have been taken of the
effect and méaning of sections 525 and 527, I prefer that
Which interprets section 597 4 relating only to roads and
streets laid out by private individuals, and treat it as
Vvesting not the surface ‘merely but,also the soil and free-
hold in the municipality,  Its language is wide enough to




Judgment.

Street, J.

THE ONTARIO REPORTS. [VOL.

cover the soil and freehold, as well as the surface, and it
would be unnecessary to save to the individuals who laid
out the streets the rights which they had reserved in the
soil unless the effect of the section would otherwise héve
been to deprive them of all rights.

Then by section 565 the corporation are authorized to
sell ‘the minerals found under any public highway ; and
this power, although perhaps not inconsistent with the
view that the Crown is owner of the freehold, is entirely
inconsistenb\with the idea of a continued private owner-
ship in it.

The question is thus, I think, narrowed to one between
the ownership of the Crown and that of the municipality,
when once it has passed from the private owner; and in

the present case, if the right hagpassed out of the plaintiff,

it iy immaterial whether it has become vested in the Crown
or the municipality, for in either case he could not recover.

1t is argued for the defendant that the plaintiff’s owner- :

ship ceased 'when he had sold lots fronting on the streets
which he laid out through his land, because thes, under
sec, 62 of R. 8, 0. ch. 152, the streets became public high-
ways. It is argued for the plaintiff that his ownership
of the streets continued at all events until the corporation
had assumed jurisdiction over the streets, and that they

did not do this until after 20th October, 1890, when all

the ghpne in question had already been taken,

Assuming the law to be that at some particular period
of the dedication to the public, the frechold passed out of
the plaintiff and became vested in the corporation, I think
it must be taken that having become so vested it remained
vested, and was not subject to be divested again and re-
vested in the owner without the consent of the corpora-
tion. It must also, I think, be taken to }6 law that when
once & road laid out by an individual has been assumed as
a public highway by a corporation, thereafter it can be
closed and altered only by by-law of the corporation and
not; by the order of a Judge. There appears. to be an in-
termediate stage between the act of selling a lot fronting
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