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” read “1892.”Page 38. Line 1, for “ 1891 
" 329. Line 1, nnd page 331, line 19, for “ WedmacM v. Coctertine " 

read “ Weatacott v. Cockerline.” >
“ 351. Line 9 of head note delete the word “not.”

Line 7 from top “ they also replied in the negative ” read 
“they replied in the affirmative.”

“ 454. Line 12 from bottom for “ conveyance ” read.“consequence.”

::

n « “ 362.

Eviilen
Ati •« 457. Line 13 from top for “ 1445 ” read “ 1545.”

Whitney ” read “ Regina v.“ 460. Line 9 from top for “ Regina v.
Whiting."
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[QUEEN'S BENCH DIVISION.]

Coventry v. McLean.

but that ïhe £.h!i va'ue, of 0th" l»=d8 of tie defendant,
fieVdamnKr164 * W°U'd-

Sttstrjaa * asMMM 
as»

to Æ&Ï $£2S$J*tba -“■»

.J,™ WaSa? aCtion bro"8ht by the plaintiff for relief state 
aga.net are-entry made by the defendant upon certain lands 
demised by the defendant to the plaintiff by an indenture 
of lease dated the 30th day of September, 1887, to hold 
tor five years from the first day of September, 1887, at

1—VOL. XXII, O.K.

landlord for non-
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/ THE ONTARIO REPORTS. [V0L-

Istatlent. yearly rentalVf $100. payable on the first day of Septem- 

' ber ;n eaéti year, which lease contained a proviso for
re-entry by the lessor on nonpayment of rent, whether 
lawfully demanded or not, and an agreement that the 

should have the option and privilege of purchas­
ing the demised lands, containing by admeasurement STaT 
acres, at any time during the continuance of the term

for the price of $300 per acre.
defendant set up.in answer to the action that the 

rent under the lease became due on the 1st SeptemblsnlSOO,— 
and that the plaintiff paid no attention thereto untfpafterj 
the defendant had re-entered upon and taken possBssion-OT 
the property demised, on of about the 30th September, 
1890 • that the plaintiff was well aware at the time when 
the rent became due, and if he failed to pay said rent it was 
thrum* his own neglect and a désire to withdraw from said 
lease that the property mentioned in the lease was abeaub- 
ful grove situate at the villageof Kingsville, and upon the 

“ of Lake Erie; that at tlie time of granting the lease 
good prospects that Kingsville would become 

a very desirable summer resort, and in the event of it 
becoming such, the grove and the property surrounding it 

. and adjacent thereto would he the most desirable in the
\ vicinity of the village for building residences ; that the

defendant was at the time of granting the lease, and still 
/She owner of a great deal of property adjacent to and 
•ou^ding the grove, and on the strength of the repre­

sentations thereinafter mentioned she had it sub-divided 

intcf lots for the purpose of selling ; that the plaintiff 
represented to the defendant that he intended building 
a latge summer hotel near the grove, and to dredge 
out ftie creek passing through it to the lake, and that 

Id take all necessary steps to make ffliat part of the 
village) of Kingsville attractive as a summer resort im­
mediately upon his getting a lease thereof, thereby in­
creasing the value of property surrounding it that on the 
strength of said representations the defendant was induce 
by/he plaintiff to grant him a lease of the grove for a
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period of five years atasBlall 
taken, believing as^she did i 
represent he would, and'th. 
ing the grove would sell rapi^l 

pensâted for accepting 
representations the defendant 
plaintiff to grant him the _r 
at $300 per acre, a much less

COVENTRY V. M'LEAN.
3

at plaintiff would do as he 
■eby her property surround- 

Y, and she would thus be 
“all rental; that upon said 

further induced by the 
option of purchasing the grove

was worth • »w \i SUm t,lan what the property
" ' b" SiUd lePlesentati0ns were made by the 

! »! PUrp°Se and with the intention of inducing

=E5EEEEF-F
per year within 0,16 S' A' Kmg' °f Km2svil|e, for $300 
per year,-with an agreement to purchase at $4000 all of
w,th thlw5noefPri0rt0 thePla!ntiffIrving thedefcndlnt 

• . summons herein, and said King was then
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The plaintiff was examined as a witness „ml

cross-examination said that h v. V,' and uPon
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same time, on the same day ; that at that time he contem­
plated putting up a summer hotel or club-house there; 
that in talking of it to the defendant at that time in the . 
negotiations for the lease, he referred to it as an hotel ; 
that the defendant was the owner of a considerable block 
of land adjoining what waadeased to him, part of it being, 
on the water front ; that he Wht fifteen acres and leased 
eight and three-quarters, and bought another two acres of 
tht same grove, and leased eighj*cres and three-quarters on 
tha same terms mentioned tithe lease, and got it at 
$lob a year ; that at the timettie stated that the intention 
was]to build an hotel; thatV might have mentioned 
incidentally,/among other circumstances, that it would, 
have a beneficial effect où the test of the plaintiffs 
property (that he thought it would Wianco the value of 
fier property; that she had a farm We distance from 

• that it would fife a matter of môment to her to get 
as much as possible for the property ; that it was a summer 
resort, distant about twenty-seven miles from Windsor ; 
that it was a very pretty grove situated on the lake; that 
people were looking out for summer resorts,-going long 
distances from there; that it occurred to him that it was 
a place within easy- readi ; that a railway had been pro­
jected, and, he believed, surveyed, at that time ; that the 
'prospects led him to think that it would be a good thing 
to have an hotel club-house there, an>he believed the 
defendant would be benefited ; that he and the defendant, 
talked it over ; that he might have mentioned it inciden­
tally ; that he might have spoken of the benefit it would be 
to her adjoining lands ; that the result was he carried out 
his bargain with her ; that the letter put in of the 8t 
August, 1887, was written by him to Mr. Copus, an agent 
of the defendant ; that the negotiations were begun with 
Mr Copus, and culminated directly with the de en an 
that practically he spoke to the defendant in the same way 
that'he wrote to Mr. Copus, and made the statement as o 
what he was going to do, and the benefits the defendant 
was to get from closing with him; that the letter put m
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of the 28th ^eptember, 1887, was written by him to Shaw Statement. 
& Shaw, barristers, Waikerton; that that was just carry­
ing ont what/he said ; that neither the hotel nor the club­
house had been built.

And upon re-examination he said that there was a ver’ 
large hotel put up sikce by the Walkers, thts^'fiattawa,” ai 
his private club-house would be madnesb. i

The important pasts of the letter of August 8th, 18871 
were as follows: me more I think of it the more I 
am persuaded thai there should not be a street or road 
between the fourtl

5
:ontem- 
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m acres and the lake. It would take 
away from the privaiy of the resort, for access to the 
lake along the front of it would be 
charms ’’

one of the principal 
_ * * "I fancy we could get the hotel up

in time for next season. The laying out of the ground 
and the perfection of the details of a summer resort, 
could proceed as fast as circumstances would warrant 
and the important part of the letter of September 28th, 
1887, was as follows : “ The plans of Mr. DeGursie will 
shew just what Mrs. McLean’s intentions were respect­
ing this matter, and I cannot consent to any alteration, as 
a road between a private hotel and the beach would be 
tatal to the project I have in view.”

For thè defence Mr. Copus 
being made that what he

called, and objection 
. was about to prove was not

receivable, counsel for defence said : “ What I wish to 
prove the evidence I tender to your lordship is this : 
I will prove affirmatively that before this lease was exe­
cuted and as leading up to the lease, and as the inducement 
on the part of Mrs. McLean to make the lease, Dr. Coventry 
stated that he intended to build an hotel, promised to 
develop the. property, pointed out to her that the effect of 
this would be to enhance the remaining portion of the
property owned by the defendant, induced her by virtue
of these representations to make the rent below what she 
was asking, got from her this lease at a reduced rent 
based upon these representations; that he has failed to 
perform these representations ; that we have been damnific

was

%»
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Statement in consequence; and by reason of that I purpose to argue 
when the evidence is in that the Court will not grant any 
equitable relief.”

His lordship said : “ Well, I reject all that evidence, I 
reject all substantive evidence of that kind.” And he made 
a decree for the plaintiff with costs.

i. .... V • 1
At the Michaelmas Sittings of the Divisional Court, 189b 

the defendant moved to set aside the decree, and to enter 
judgment for her with costs, on the ground that the said 
decree was wrong for the following, among other, reasons : 
(1) Because the learned Judge erred in granting relief to 
the plaintiff, and in refusing to receive evidence tendered 
on behalf of the defendant at the trial. (2) Because the 
said decree was against law and evidence and the weight 

of evidence.
Court grants relief under its equitable jurisdiction, and 
both the evidence at the trial and the evidence tendered 
shewed such a state of circumstances as made it inequitable 
for the Court to relieve the plaintiff. (4) Because it 
appeared from the evidence adduced that the plaintiff 
obtained the lease in question by a misrepresentation 
sufficient to entitle the defendant to setaaside the lease on 
the ground of fraud, ànd the plaintiff coming to this Court 
for equitable relief is therefore not entitled to any assis­
tance from this Court in replacing- himself in the position 
of tenant.

The motion was argued before Armour, C. J., and 
Street, J., on the Silst. November, 1891.

Walter Cassels, Q. C., for the defendant. The plaintiff 
coming in to be relieved from a forfeiture is applying to 
the ecmitable jurisdiction of the Court, and the Court 

uluconsider his conduct. The plaintiff’s own evidence 
given on, cross-examination is almost as strong as what the 
defendant tendered at the trial. If what the defendant 
offered to prove is true, will the Court relieve the plaintiff? 
The defendant has re-entered. Is the Court to assist the
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plaintiff back to a position which he had obtained by fraud ? Argument. 
I refer to Barrow v. Isaacs [1891], 1 Q. B. 417, and to 
Bowser v. Colby, 1 Ha 109, 132,133, 138.

Wallaceidence, I 
he made bitt, for the plaintiff. The defendant had no 

”*V Under sec- 81 of R. S. O. ch. 143, a 
demand of) the rent was necessary ; the premises w<Wnot 
vacant, and there i*s sufficient distress thereon to satisfy 
the rent But if that were not so, could the defendant give 
such Evidence as that tendered here ? All these alleged 
representations were waived by the defendant accepting 
rent for the first year, and adopting the lease, followed up 
by her entering under it. Parol evidence 
Bible. The mere intention of the plaintiff to build cannot 
affect the lease : that intention might be altered. What 
the plaintiff said amounted at most to a declaration of 
intention ; it could not be part of the consideration for 
granting the lease. Fraudulent representations of inten­
tion are not sufficient to invalidate a lease. The evidence 
was not admissible. I refer to Taylor on Evidence, 6th ed., 
sec. 1035 ; Harding v. Wilson, 2 B. & 0. 96 ; Smith v 
Cooke [1891], A. C. 297 ; McNeeley v.WcWUHams, 13 A. 
R. 324, 329; Croft v. London and CowntyHankimj Co., 
14 Bl 347 i BucMey v. Beigle, 8 0. R. 85 ; Feret v.’ 
Hill, 15 C. B. 207. The defendant must in 
costs.
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!. J., and February 1,1892. The judgment of the Court 
hvered by was de-
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Armour, C. J.

The validity of the re-entry was detlrminable by the 
provision of the lease which authorized the defendant to 
re-enter on nonpayment of rent, whether lawfully de- 
mandedUr not, and the validity of the re-entry was not 
attacked by the plaintiff’s statement of claim,

X

r>
but was
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Judgment, assumed, and relief against such re-entry was the only 

Armour, C.J. case made.
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determination isThe only question, therefore, for 
whether the rejected evidence 
to establish an answer to the application for relief.

If the lease in question had not been executed, but there 
had been only an agreement for it, which the plaintiff was 
seeking to have specifically performed, it is quite clear 
that the rejected evidence would have been admissible as 
tending to establish^ answer to his application.

In Beaumont v. Dulees, Jac. 422, specific performance 
was refused on the ground of representations having been 
made at the sale on the part of the vendor of improve­
ments affecting the value of the premises intended by him, 
which were not carried into effect: Meyers v. Watson, 1

our
admissible as tendingwas

I

It:
reject 
the s 
shout

Sim. N. S. 523.
In Lamare v. Dixon, L. R. 6 H. L. 414, A. was the 

of some land on which he was about to erect Thi; owner
buildings, and B. wished to have cellars there for wine 
vaults. A. promised that they should be made dry, but 
would not introduce that promise into the written agree­
ment. B„ however, confiding in the promise, signed the 
agreement, by which he undertook to accept from A. a lease 
of the vaults for a certain term, and at a certain rent. B. 
was to pay down £100, and was to pay another £100 on 
the execution of the lease. B. paid the first £100, and for 
his own convenience, before the day fixed, took possession 
of the vaults and placed therein a large quantity of wine, 
but soon complained that the vaults had not been made 
dry. These complaints he constantly renewed, and every 
time he paid his rent he paid it under protest ; and finally, 
after more than two years’ actual occupation of the cellars, 
refused to sign the lease on the ground that the cellars had 
not been made fit for his occupation, and he did not pay 
the second sum of £100, but removed his stock of wines to 
another place. A. filed his bill against B. for the specific 
performance of this agreement, but it was dismissed And 
Lord Cairns in that case thus laid down the law, (p. 428) :
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My Lords, I quite agree that this representation was not Judgment, 
a guarantee. It was not introduced into the agreement Armw^Tc J 
on the face of it, and the result of that is, that in all proba­
bility Lamare could not sue in a Court of law for a breach 
of any such guarantee or undertaking; and very probably 
he could not maintain a suit in a Court of equity to 
cancel the agreement on the ground of misrepresentation.
At the same time, if the misrepresentation was made, and 
if that representation has not been nnd cannot be fulfilled, s 
it appears to me upon all the authorities,'that that is

COVENTRY V. M'I.EAN. 9
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perfectlvgood defence in a suit for specific performance, if 
it is proved in point of fact that the representation so made 
has not been fulfilled."

It is impossible to assign any good reason why, if the 
rejected evidence would have been admissible in a suit for 
the specific performance of an agreement for this lease, it 
should not have been admissible in this suit.

The origin both of the suit for specific performance and 
of the suit for relief against a re-entry for nonpayment of 
rent is founded in the equitable jurisdiction of the Court.

The compelling performance in the one and the granting 
relief in the other, is in the judicial discretion of the Court, 
and in each the Court has regard to the conduct of the party 
seeking to compel such performance or to obtain sueh 
relief. 1

In Lamare v. Diaon,Lord Chelmsford said (p.423): “Now1 
my Lords, the exercise of the jurisdiction of equity as to 
enforcing the specific performance of agreements, is not a 
matter of right in the party seeking relief, but of discre­
tion in the Court—not an arbitrary or capricious discretion 
but one to be governed as far as possible by fixed rules 
and principles. The conduct of the party applying for 
relief is always an important element for consideration."

And in Bowser v. Colby, I Ha. 109, which was a suit for 
relief against a re-entry, Wigram, V.-C.,said (p. 138): “I ad­
mit that a case may well exist in which a lessee shall have 
so dealt with the property of his landlord, or otherwise so 
acted, as to deprive himself of all right to equitable inter- 

2—VOL. XXII, O.R.
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Judgment, ference in redeeming his lease, forfeited by nonpayment of 
Armour, c.J. rent, although no covenant other than that for payment of 

rent may have been broken, * * In the absence of 
authority upon this specific point, I refer to the cases which 
appear to me most nearly analogous to the present ; namely, 
those cases in which the Courts have had occasion to con­
sider whether the acts or circumstances of a plaintiff, asking 
the specific performance of an agreement to grant a lease, 
are sùîîk.as to deprive him of the aid of the Court in 
obtaining\uch lease by its decree.”

The promises made by the plaintiff of which the evi­
dence was Rejected were promises made, it is true, before 
the lease was entered into, but the breach of these pro­
mises was made after it was entered into, and evidence of 
the conduct of the plaintiff in making these promises, as 
well as evidence of his conduct in breaking them, was pro­
perly admissible in answer to his application to the Court, 
for relief from the re-entry made by reason of his nonpay­
ment of the rent reserved.

The maxim that he who seeks equity must do equity is 
as applicable to this as to any other case.

The cause must go down for a new trial ; and, as thé evi­
dence was rejected at the instance of the plaintiff, he must 
pay the costs of the last trial and of this motion, immediately 
after the taxation thereof.
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if ■ [QUEEN’S BENCH DIVISION,] 

Ormsby v. Jarvis,
if
li
r, Chapman v. Jarvis.
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These were interpleader issues brought to try whether 
certain goods, seized in execution by the sheriff of the 
county of Peel, were at the time of the seizure the goods of' 
the respective claimants as against the execution creditor 
Jarvis, and were tried before Rose, J., at the Autumn

Johnny o ’ h thl8,Cnrt gt BramPton- 14 appeared that 
John Y. Ormsby and George S. Chap
husbands of the

Statement.I*

it

y
man, the respective 

respective claimants, were partners in the

£7,W = that Ormsby £
7™7 71S; °rm0by’ in June- 1889, who about 
Chnstmas of that year obtained from her grandfather’s
77 &e Tn °f 82'40°-$1’300 of which sum she lent to 
7,™ °f 0r7by & Chapman, taking from them the 
joint and severa1 promissory note of the individual part-
^77 30jh day of December, 1889, for $U00, 
WaUe on demand, with interest at eight per cent, per 
annum tdi paid.- that Chapman was married to 
tte daimant Amy B. Chapman in 1885, who had 
an allowance from her father of

#v:

£100 a year: that

-Y.
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cution
Statement. in August, 1890, she lent the firm of Ormsby & Chap­

man the sum of $500, taking from them the joint and 
several promissory note of the individual partners, dated 
the 1st day of August, 1890, for $500, payable on de­
mand, with interest at eight per cent, per annum : that 
in the beginning of the year 1891, the business of Ormsby 
& Chapman not prospering, they determined to dissolve 
partnership, and their respective wives, the claimants, 
pressing for their money, they on the 17th day of March, 
1891, executed a bill of sale to the claimant Janet S. Orms­
by, for the expressed consideration of $830, of part of the 
goods seized, which bill of sale was accompanied by an affi­
davit of the claimant Janet S. Ormsby, “ That the sale 
therein made is bonâ fide and for good consideration, name­
ly, in consideration of the sum of $830 advanced by me to 
John Y. Ormsby and George S. Chapman, by way of 
loan, and not, etc that the property mentioned in this 
bill of sale had been valued at $750 or $760, but when they 
went to get the bill of sale drawn they had forgotten the 
amount of the valuation and called it $830, the amount of 
the expressed consideration for the bill of sale : that
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upon
this bill of sale being completed the claimant Janet S. 
Ormsby indorsed the sum of $830 as paid upon the 
promissory note which she held for the $1,300. They also 
executed on the same day a bill of sale to the claimant 
Amy B. Chapman, for the expressed consideration of $500, 
of other part of the 
accompanied by an affidavit 4)f the claimant Amy 
B. Chapman, “ That the sale therein made is bonâ fide 
and for good consideration, namely, in consideration of the 
sum of $500 advanced by me to John Y. Ormsby and George 
S. Chapman by way of a loan, and not, etc that the pro­
perty mentioned in this hill of sale was valued at either $2 
or $3 less than $500, or $2 or $3 more than $600, but that, 
whichever way it was, the difference was made up in cash, 
and thereupon the promissory note for $500 held by the 
claimant Amy B. Chapman was cancelled.

It was admitted that the judgment upon which the exe-
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cution was issued, under which the said goods were seized, Statement 
was recovered on the 1st day of May, 1891, and it 
proved that this judgment had been recovered on a promis­
sory note which had been transferred to Jarvis after it be­
came due, by one Anderson, who held the said note at the 
time of the making of the bills of sale, an<| that Ormsby & 
Chapmah had informed Anderson of their intention to 
give these bills of sale, and that he had assented to their 
doing so.

The learned Judge gave judgment for the respective 
claimants in respect of the property in their respective 
bills of sale.

At the Michaelmas Sittings of the Divisional Court, 1891, 
the defendant moved to enter judgment for him, on the’ 
grounds that the judgment was contrary to law and evi­
dence ; that the bills of sale were invalid in not complying 
with the statutory requirements ; and that they were void 

being within the provisions of the Act 54 Vic. ch. 20, (O.V 
he also moved for a new trial, Bling affidavits denying th 
fact proved that Anderson had assented to the bills of sal 
being given.

ORMSBY V. JARVIS. 13
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before Armour, C. J., and Falconbridge and Street^ JJ.

J. M. Clark, for the defendant. First, as to the form of 
the affidavit of bond fides. E. S. 0. ch. 125, sec. 5, requires 
that the affidavit shall state “ that the sale is bond fide and 
for good consideration, as set forth in the said conveyance.” 
The words “ as set forth in the said conveyance ” are not 
in the affidavit at all. The words substituted are, “ namely 
the sum of $830, advanced by way of a loan." Tile affi­
davit should identify the amount set forth in the bill of 
sale. The consideration in the bill of sale is $830 paid by 
the grantee to the grantors. I refer to Arnold v. Robertson, 
8 C. P. 147, at prisi ; per Draper, C. J. Apart from that’ 
I submit it is quite manifest that neither the bill of sale 

the affidavit sets forth the true amount, and it is
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14 THE ONTAltlO REPORTS. XXII.]rArgument. necessary that the true consideration should be stated: 
May on Fraudulent Conveyances, 2nd ed., p. 142. I refer 
also to Marthinson v. Patterson, 20 O. R. 720; Cochrane 
v. Moore, 25 Q. B. D. 57 ; Sharp v. McHenry," 38 (Jh. D 
427 ; Exp. Firth, 19 Ch. D. 419. The trial Judge has 
found that the statement in the affidavit was a mere mis­
take ; it is not necessary that there should be intentional 
falsehood : Robots v. Roberts, 13 Q. B. D. 794 ; per Brett, 
M. R, at p. 802. There was the same fault in the affida­
vit in the Chapman case as in the Ormsbv case. As a 
matter of fact Mrs. Ormsbypaid only $750. ".The note was 
reduced by $750.

Second, as to the effect of the,Act of last session, 54 Vic. 
ch. 20 (O.), amending the Assignments and Preferences’ Act. 
The bills of sale now in question were before the amend­
ment, but were attacked within the sixty days allowed. 
Section 3 provides that the Act shall not apply to pending 
actions, but it is to be inferred from the very fact that the 
legislature made that provision, that it was intended that 
the Act should apply to past transactions and have a re­
trospective operation. As to the effect of such a clause I 
refer to Bdl v. Bilton, 4 Bing. 615, per Best, C. J., at p. 

J18 ; Attorney-General v. Theobald, 24 Q. B. D. 557,
Third, as to Anderson’s allege:] consent. If the bills of 

sale are upheld on that ground, there should be a new trial 
on the ground of surprise.

Watson, Q. C., for the plaintiffs. The trial Judge found 
that bond fide pressure was exercised, and found also that 
the statements in the affidavits were true. As to'the Act 
of last session, the case does not come within it ; the 
learned Judge found there was no preference and iuHntcnt 
to prefer. Anderson’s consent was clearly proved, and the 1 
defendant is estopped thereby.
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actual change of possession by reason of 
change of tenancy, Mrs. Chapman and Mrs. Ormsby be­
coming the tenants of the property. See Danford v. Dan- 
Jprd, 8 A. R. 518; Scribner v. Kinloch, 12 A. R. 367, 372; 
Whiting v. Hovey, 13 A R. 7.
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« A; t0 theMfted falsity of the “"Sidération. I refer to Argument 
Barber v.AlLphenon, 13 A. R. 356 ; Tidey v. Croiô, 4 0.

K. 696 ; Boynton v. Boyd, 12 C. P. 334,
CtarÆ, in reply. The change in the tenancy was not till 

aftei the bills of sale had been given. As to the considera­
tion see Read on Bills of Sale, 8th ed, p. 111. The cases 
cited by my learned friend are under section 1 of the Act, - 
, 8 section which applies here is section 5, and it 
ly requires the consideration to be 
Fraser v. Gladstone, 11 C. P. 125
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Judgment. at or before the sealing and delivery thereof, and anyone 

Armour, C.J. reading these instruments, which are in form instruments 
of absolute sale, with the affidavit of bond fides, would, 
we think, understand the word “ advanced ” as heretofore! 
and not here, advanced : Haigli v. Brooks, 10 A.& E. 309. 

Nor do we think that the affidavits

1891, 
were, 
them, 
in ten! 
prefer

r
J

$ If were defective by 
reason of anything determined in Arnold v. Robertson 8 
C. P. 147.

^t was further contended that because the valuation of 
the property contained in the bill of sale to the claimant 

' Jane* S. Ormsby was less than the consideration money 
expressed in the bill of sale, this rendered the expressed 
consideration untrue, and that the consideration money 
was not, therefore, truly stated in the bill of sale nor in the 
affidavit of bond fides, and1 that therefore the bill of sale 
was void.
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But the claimant Janet S. Ormsby did in fact give $830 

for the property contained in the bill of sale, and so the 
expressed consideration of $830 in the bill of sale was the

If

true consideration, and was truly stated aWhe consideration 
in the affidavit of bond fides, and the fact that she did not
get property to the full value of the consideration 
paid by her did not make the consideration untrue.

It is quite clear from the evidence in this case and from 
the construction which has been placed upon the Act R 

6b 0. ch. 124, by decisions binding upon this Court, that 
these bills of sale were not avoided by reason of anything 
contained in that Act, nor would they have been so avoid­
ed had it been shewn that Anderson had not assented to 
the giving of them..

So far, therefore, as the provisions of that Act 
ceradd, the judgment of the learned Judge cannot be in­
terfered with, nor can a-nqç trial/fce granted on the affi­
davits filed, for the evidence sought to be adduced could 
not affect the result arrived at by the judgment given,

But it was contended that the provisions of the Act 64 
Vic. ch. 20, (0.) passed on the 4th May, 1891, applied to th 
bills of sale, which were given on the 17th day of March,

money
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Judgment, construction which gave the section a prospective opera- 
Armour, C.J. tion only ; and Parke, B., while admitting that the lan­

guage of the section, if taken in its ordinary sense, as in 
the first instance ought to be done, applied to all contracts, 
both past and future, and to all actions, both present and 
future, on any wager, whether past or future, held that 
the language of the section could not be allowed to prevail 
over the general rule of construction, that statutes affect­
ing existing rights are to be construed as prospective and 
not as retrospective.

In Midland Railway Company v. Pye, 10 C.B. N. S. 179, 
Erie, C. J„ said (p. 191): “ Those whose duty it is to adminis­
ter the law very properly guard against giving to an Act 
of Parliament a retrospective operation, unless the intention 
of the legislature that it should be so construed is expressed 
in clear, plain, and unambiguous language; because it mani­
festly shocks one’s sense of justice that an act legal at the 
time of doing it should be made unlawful by some new 
enactment. Modern legislation has almost entirely re­
moved that blemish from the law ; and, wherever it is 
possible to put upon an Act of Parliament a construction 
not retrospective, the Courts will always adopt that con- 

zstf'uction.’’
- In Urquhart v. Urquhart, 1 Macq. 658, the Lord Chan­

cellor (Cranworth) said (p. 662) : “ Now here, as a general 
proposition, I think it right to say that although, no doubt, 
cases may arise in which Parliament will enact retrospec­
tively, yet primd facie euch retrospective legislation is not 
to be presumed ; and great injustice would often be occa­
sioned by it. Courts of justice consequently are slow to 
hold that Parliament means to act retrospectively on the 
rights of parties ; and they will not so holdXunless the 
language be such as to leave no doubt upon the/subject.”

See also Kerr v. Marquis of Ailsa, 1 Macq/736 ; Gard­
ner v. Lucas 3 App. Cas. 582 ; Hough v. \f>indm, 12 Q. 
B. D. 224

We think that there is nothing in thé third section of 
' the Act 54 Vic. ch. 201(0.), inconsistent with our construing
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that Act as prospective only, and that no inference 
drawn from that section which prevents 
Act such a construction.

Our opinion therefore is that these bills of sale 
•affected by the provisions of tl 
must be dismissed with costs.

19
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Judgment, that no other construction dan reasonably be placed upon 

Street, J. it. The statute requires that the truth of certain facts ap­
pearing upon the instrument should be vouched for by the 
oath of the grantee, and that failing 
shall be void against creditors ; it would not accord with 
the object of the Act to permit defective or ambiguous 
language in the affidavit to be supplemented or explained 
by extrinsic evidence.

The affidavit here does not state, as required by the Act, 
that “ the Sale is bond fide and for good consideration, as set 
forth in the said conveyance," but “for good consideration, 
namely, in consideration of $830 advanced by me to John 
Y. Ormsby and George S. Chapman by way of a loan." 
The most obvious meaning of these words is that, in con­
sideration of a loan of $830 made by Mrs. Chapman to 
Ormsby & Chapman, they were transferring to her the 
goods in question ; and the plain inference is that the in­
strument is intended to operate as a mortgage and not as a 
sale.

this the instrument

I

It is true that the evidence shews that the real transac­
tion was a sale and not a mortgage, and explains that the 
transfer was made insatisfaction of a previous advance,and 
not as security for a present one; but the explanation 
being outside the affidavit, the objection is not removed by 
it. The instrument is not verified by the affidavit, but is 
instead rather qualified and rendered ambiguous by it, and 
the object of the Act in requiring the affidavit is not at­
tained.

There was no actual and continued change of possession 
accompanying the giving of the bills of sales ; they were 
completed on the 20th March, 1891 ; the change in the 
tenancy of the property upon which the goods lay at that 
date, relied on as constituting a change of possession, did 
not take place until 1st April, 1891.

It is contended that the judgment creditor is prevented 
from contesting the validity of these bills of sale because 
one Anderson, who held the note upon which the judgment- 
is founded, at the time they were given, assented to their
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of sale, and that Jarvis, the judgment creditor and défen­
dit here, who became owner of the notes and recovered'
c2Srso U qUentlyt0thegiving0fthebillsofsato,

the same objections now being urged % Jarvis, notwith-' 
standing anything appearing in the evidence. Had the 
bills of sale complied with the statute they *0uld have
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[QUEEN’S BENCH DIVISION.] .

Re Dunlop.

sec. 1 (0.)—County Judge—Jurisdiction to revoke license—Mandamus.

Section 91 of the “ Liquor License Act,” R. 8. O. ch. 194, is a penal 
enactment and is to be construed strictly ; and, as it refers only ta 
“ a license issued ” contrary to any of the provisions of the Act, and 
not to a “ license transferred,” and to the licensee and not to the 
transferee, a County Judge has no jurisdiction under it to entertain & 
complaint against a transferee that a license has been improperly trans­
ferred to him; and has no jurisdiction to revoke or cancel a license not

The appÈcantwàs in the month of March, 1891, the holder of a whole­
sale license to sell liquor in premises in polling sub division 10 in & 
city. The holder of a shop license in polling sub-division 18 trans­
ferred his license to the applicant on the 26th March, 1891. On the 
same day the license commissioners, on the petition of the applicant, 
not accompanied by a certificate signed by a majority of the electors in 
polling sub-division 10, consented in writing to the transfer of the shop 
license and to its transfer to the premises in polling sub-division 10, aud 
also cancelled the applicant’s wholesale license :—

Held, that the commissioners erred in consenting to the transfer of the 
shop license to the premises of the applicant in polling sub-division 10 
without his petition therefor being accompanied by the certificate re­
quired by 63 Vic. ch. 66, sec. 1 (0.). /

The applicant was in the month of March, 1891, the- 
holder of a wholesale license to sell liquor in the premises 
number thirty on the west side of Market street in polling, 
sub-division number ten in the city of Brantford. One T„ 
E. King was the holder of a shop license to sell liquor at 
the same time in premises on lot 51 on the south side of 
Colbome street in polling sub-division number eighteen 
in the said city. On the 26th day of March, 1891, T. E. 
King transferred his license to the applicant, and on the 
same day the license commissioners, on the petition of the 
applicant, which was not however accompanied by a 
certificate signed by a majority of thè electors entitled to 
vote at elections for the legislative assembly in polling 
sub-division number ten, such majority including at least 
one-third of the said electors who were at the time of such 
application resident within that polling sub-division, con­
sented in writing to the transfer of such license, and to its

Statement.
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transfer to the said premises number thirty in polling Statement. 
sub-d1v,sion number ten, and on the same day cancelled 
the wholesale license of the applicant.

Thereupon, on the 18th .day of April, the County Attor­
ney for the county of Brant presented a petition to the 
County Judge of the county of Brant, under the provisions 
of sections 91 and 92 of the “ Liquor License Act,” R. S. 0. 
ch. 194 setting forth the above facts and also that the ap­
plicant had applied fora shop license for the premises in 
po mg sub-division number ten for the ensuing year to the 
license commissioners, and the license commissioners had 
grantedthe application, although notified that the applicant 
improperly and irregularly obtained the issue and transfer

The County Court Judge thereupon issued a summons 
callmg upon the applicant to shew cause why the said
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wliich he could not db under his wholesale license, bought 
Mr. King s shop license. This transfer the commissioners * 
sanctioned. He then obtained from them their sanction to 
the transfer of this license from the promises King occupied 
to Mr. Dunlop’s shop in Market street. This latter plac 
is in a different polling sub-division from that of King’s in 

. the East ward.
The contention by Mr. Woodyatt, who argued the case 

before me for Mr. Dunlop, was that, as Mr. Dunlop held a 
wholesale license, ho was a licensee under the provisions of 
sub-section. 14.

Mr. Wilkes, for the petition, contended that the word 
" licensee ” in this sub-section refers only to those who hold 
shop or tavern licenses, authorizing them to sell by retail, 
and not to the holder of a wholesale license.

Any person can, under the 34th section of the Act, obtain 
« wholesale license providing ho lias proper premises for 
that purpose. He does not require to file any petition 
from the ratepayers of the polling sub-division whore his 
place of business is situate, nor can such ratepayèrs petition 
against him. But the provisions of sub-section 14 require 
such petition, and also permit the ratepayers to petition 
against the granting of a tavern or shop license where the 
applicant is not already a licensee, that is, does not already 
hold such a license, or where it is sought to transfer such 
a license to premises that are not already so licensed.

I think it must be clear, on reading over this sub­
section 14, as amended by the Act of 1890, that the 
whole of this sub-section is confined to shop and 
tavern licenses. This section, as it is framed, is clearly 
intended to prevent any licenses from being granted to 
applicants or to new premises without the ratepayers hav­
ing the power to interfere by petition. But if the 
tention of Mr. Dunlop and the act of the commissioners 
can be sustained, then this new provision of the Act be­
comes nugatory. All that a person need do to defeat the 
Act is to obtain a wholesale license, and then he can buy 
a tavern or shop license and have it transferred to his
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wholesale premises This license is open to the further Sut.,„ent 
objection of being transferred to premises in a different '
grank®8UWmS1°n t0 ^ ** Whi°h U wa8 orig™ally

I must therefore, make an order revoking or cancelling 
he shop license so obtained by Mr. Dunlop, and also the 

license for the year commencing on the 1st May, 
that has been granted or ordered.
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April, 1891, he paid fco the credit of the proper license fund 
the.fees payable in respect of such license.

The applicant thereupon, upon an affidavit setting forth 
the above "facts, and that the license commissioners 
willing to waive the non-presentation of such certificate 
before the 1st day of April, 1891, and shewing that the 
order of the Judge alone stood in the way of his obtain­
ing his license, applied to Rose, J., in Chambers, for 
damns ordering the license commissioners and the license 
inspector to issue such license, which motion that learned 
Judge refused with costs,delivering the followingjudgment:

XXII.
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I This is an application for an order of mandamus to 
:pel the inspector for the city of Brantford to issue

com- 
a license

to the applicant, the commissioners having on the 16th 
April granted a certificate under the Act, and the appli­
cant having deposited in the bank the sum of $300 named 
in such statute.

The argument on behalf of the applicant is that, a certifi­
cate having been granted, the commissioners had dis­
charged themselves under section II, sub-section 13, and 
that the inspector was bound to issue the license under 
section 12, sub-section 2, his duty upon receipt of the 
certificate being ministerial merely. It was answered that 
subsequent to the issue of the certificate and prior to the 
demand upon the inspector, an order had been made by the 
learned Judge of the County Court of the county of Brant, 
under section 91, revoking a license held by the applicant 
for the year ending 30th April, 1891, and that by reason 
of such revocation the applicant became a person disquali­
fied from obtaining any further or other license under the 
Act.
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It appears that during the year 1890-1891 the 
plicant obtained a transfer, with the consent of the 
missioners, from one King of a license to sell by retail in a 
polling sub-division other than the one in which the appli­
cant carried on business, and subsequently, and also with 
the consent of the commissioners, such license was trans­
ferred from the polling sub division in which King had
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previously carried on business to the sub-division in which 
Dunlop was carrying on business; such transfers were 
without any certificate signed by the majority of the elec­
tors as required by sub-section 14 of section 11, as found 
m the amending Act, 53 Vic. ch. 56, (O.), and by such trans­
fers the number of licensed premises in the polling sub-divi­
sion in which the applicant carried on business was appar­
ently increased. r

The learned Judge in giving his decision based it upon 
the ground of want of certificate. It is neither necessary 
nor proper for me to consider the grounds upon which the 
learned Judge acted, if he had jurisdiction to inquire 
because by section 62 his order is made final and conclusive’ 
and is declared not to be the subject of appeal 
by any Court whatever. But it was replied that he had 
not junsd.ct.on because section 91 only gave jurisdiction 
upon complaint that the license had been issued contrary 
o any of the provisions of the Act, etc., and it was con­

tended that no license had been issiffed.that is, that the 
transfer to Dunlop, the applicant, from King, with the con- 
sent of the commissioners, was not the issue of a license.

m I cannot give effect to this contention, because it 
seems to me that when the license was transferred from 
King to Dunlop, King ceased to be a licensee, and Dunlop 
became a new licensee, and that by such transfer, with the 
sanction of the commissioners, a license was thereby issued 

him to do that which prior to the consent of the com-
rrbemg0btail'ed hC "^tlawfullydo; and when 

commissioners consented to the transfer of the license
whï the7to1linghS,lîb'difi0n’ PrCmiSeS b6Came ^^ed 
fers ft theretoforehadn°fc been licensed, and by such trans-
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Judgment, that he was not disqualified because the order of the learned 
J. Judge was subsequent to the granting of the certificate by 

the commissioners. The words of the section are “ and the 
person to whom such license issued shall thereafter, during 
the full period of two years, be disqualified from obtaining 
any further or other license under this Act." I think what 
was meant by the section was that, by the Act which made 

. it proper for the learned Judge to revoke the license, the 
penalty of disqualification
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incurred, the disqualifica­
tion to date during the period of two years from the ad­
judication or order of revocation, and, as the license had 
not in fact been issued, I think the applicant is brought 
literally within the clause, as he had not obtained a license, 
and by the clause fras disqualified from obtaining it. I 
cannot, therefore, command the inspector to issue the 
license, for- by section 67 any inspector who, contrary to 
the provisions'bf the Act, knowingly issues a license, is 
made diable to a penalty, and if the applicant was, at the 
time cTtiie application to the inspector for a license, a 
pergoiyqifohibitcd from receiving a license, it is clear that 
the issue of a license would be contrary to the provisions 
of the Act, and an inspector having knowledge of the facts 
fts he had, was not only justified in refraining from issuin® 
a license but required so to refrain. °

In my opinion, therefore, the application must be refused 
with costs.
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The applicant appealed to the Divisional Court from the 
order of Rose, J., and his appeal was argued before Armour,
C. J., and Falconbridoe and Street, JJ., on the 19th 
November, 1891.

DuVernet, for the applicant. 63 Vic. ch. 56, section 1, 
(0.)* does not apply to this case, the applicant being

• 1. Sub-section 14 of section 11 of the Liquor License Act is hereby re­
pelled end the following substituted therefor :

(14). In the case of an application for a tavern or shop license by a per- ,■ 
eon who is not, at the time of making such application, a licensee under ; 
this Act, or in the case of an application for such license for or transfer
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already a licensee by virtue of his wholesale license. Un- Argument.

power to cancel a license which has nbj> been issued. The 
clause m questum, section 91, is 4 penal clause, and must 
be stnctiy Construed. The Judge intervenes in a case in 
which he has no jurisdiction, and his-order is a nullity He 
revoked the license on the ground that no certificat! was

ssbééEëII
the commissioners nortTLn T° prem,Se* wi?h th= consent of
of the commissioners to removlTith Ms r”® Z Hce,mef°1'or Permission

pollmg.uh.divWenTrvÏÏtt lhll ” “ the
not increase the number of Leu.! 1 *“* ‘ ‘ ” PermiBaio“ «h»»
and shall not he Zw^ if ZZ^fThe 7Ï P°Z “i™’ 
aforesaid petition against the $ Z 8 duIy «““lified as
or any of such grounds. ™ * grounds hereinbefore set forth
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wore for offences committed on d«’ Ta^ ” l0”g “ 8"ch conviction,
Court of the county in which a d ? re”‘ dW the Judge of the County 
which theibense «ranted i. • * J municipality is situate in any part of
son to whom such license issued^ ' •t°18116 effeot' Bhall summon the per-
determine the matter of the said comEtZ Z Pr°Ce"1 *° he“ ^ '
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Argument, fijed by the app]ica His order has no effect, and the 
inspector should now islue the license. The applicant has 
obtained a certificate from the commissioners that he is en­
titled to the license. Tim inspector has merely a minis­
terial act to perform, andlie should be ordered to perfo 
it : Ré Massey ManufactvMng Co., 11 0. R. 444 ; 13 A. R. 
446. ^Section 12 of R. S. oVch. 194 shews the procedure 

duty of the inspector.
Langton, Q. C., for the commissioners and inspector. The 

holder of a wholesale license is not a licensee within the 
meaning of 53 Vic.ch. 56,section 1. (O.). “The Liquor Lice'bse 
Act” provides by sections 34 and 35 in regard to wholesale 
lioenses. 53 Vic. clr 56, section 1, merely substitutes 
p/ovisions for sub-section 14 of R. S. 0. ch. 194, section 11, 
relating to tavern and shop licenses only, so that a licensee 
within the meaning of the Act is a tavern or shop licen­
see only. The decision of the County Judge was therefore 
correct, whether he had jurisdiction to make his order or 
not ; and therefore, apart from his order and supposing it to . 
be without jurisdiction and set aside or disregarded, it is 
clear, as the County Judge held, that the applicant has pot 
complied with the law. Section 11, sub-section 21, is very 
express, that a license is not to be granted contrary to the 
provisions of sub-section 14, the very sub-section which has 
not been complied with. The Court should therefore in its 
discretion refuse to interfere by mandamus in favour of a 
person who has not complied with the law. The certificate 
granted to him by the commissioners is only authorized in 
the case of an applicant “ who has complied with the re­
quirements of the law" (see section 12), and the certificate 
being contrary to law is void : Thompson v. Harvey,
4 H. & N. 254. That certificate was issued without 
sufficient consideration, and now, after a new application 
made to them by the applicant, they have refused in 
their discretion to grant him a license. There is no power 
to issue a mandamus to force them to grant a license 
after a refusal in the'exercye of their discretion: Rex v. 
Farringdon, 4 D. & Ry. 735 ; Shortt on Mandamus, p. 262 ;
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Harrison’s Mun. Man., 5th ed., pp. 897, 902, 903 ; Lee- Aipment. 
xon v. License Commissioners of Dufferin, 19 O. R 67 
Section 9 shews that the inspector's duties are not merely 
ministerial, for by it licenses are to be issued under the 
direction of the commissioners. See also section 11, sub­
sections 3,18, and 21. I also rely upon the County Judge’s 
order, and submit that it is final under section 91, and was 
made with jurisdiction, for the

the
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ment of Rose, J„ appealed from. Section 67 "‘/r S.ft 

ch. 194 imposes a penalty upon) any commissioner 
spector who issues a certificate c) 
of the Act, so that it was their dut 
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But the question is, had the learned Judge of the County 
Court by reason of the transfer having been consented l 
by the license commissioners, without the petition therefor
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Judgment, of to revoke and cancel the said license is a different ques- 
Armour, c.J. t’on an(l depends upon the jurisdiction given to him by 

section 91 of the “ Liquor License Act."
The provisions of that section are of a penal character 

and involve not only the revocation and cancellation of the 
license but also the disqualification of the licensee to obtain 
any further or other license under the said Act for the full 
period of two years from such revocation and cancellation.

The rules for the construction of penal statutes are 
clearly laid down in several cases and are lucidly set forth 
by the Judicial Committee in The Gauntlet, L. R. 4 P. 0. 
184, in which James, L. J., in delivering the judgment 
said (p. 191) : “No doubt all penal statutes are to be 
strued strictly, that is to say, tl^e Court must see that the

THE ONTARIO REPORTS.
XXL
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thing charged as an offence is within the plain meaning of the 
words used, and must not strain the words on any Action 
that there has been a slip, that thereÆïtas been 
omissus, that the thing is so clearly within the mischief 
that it must have been intended to be included and would 
have been included if thought of. On the other hand, the 
person charged has a right to say that the thing charged, 
although within the words, is not within the spirit of the 
enactment. But where the thing is "brought within the 
words and within the spirit, there a penal enactment is to 
be construed, like any other instrument, according to the 
fair common sense-meaning of the language used, and the 
Court is not to find or make any doubt or ambiguity in 
the language of a penal statute, where such doubt 
biguity would clearly not be found or made in the same 
language in any other instrument.”

Jenkinson v. Thomas, 4 T. R. 665 ; The Alexandra Case, 
2 H. & C. 431, 574 ; Nicholson v. Fields, 31 L. J. Ex. 235; 
Stephenson v. Higginson, 3 H. L. Cas. at p. 686; Nichols v. 
Hall, L. R. 8 C. P. at p. 326 ; Dickenson v. Fletcher, L. Ri 
9 C. P. at p. 7 ; Willis v. Thorp, L. R. 10 Q. B. at p. 387 ; 
Law Society v. Shaw, 9 Q. B. D. 1 ; Me Macdougall, 13 
O. R. 204.

Applying these rules to section 91 of the “ Liquor License 
Act,” we think it clear that the learned Judge had no juris-
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■ diction to entertain the complaint which he entertained 
to make the order which he made thereon.
t Jv'LTi0n fhal0n,y ref°rence t0 “ a license issued" con- 

.any f the, Provisions of that Act, and not to a
tl Z ÏT Tt COntrary toa”y °{ the provisions of 
vided is ft, ’ aDd h6 Pei'SOn t0 be eummoned as therein pro­
vided is the person to whom such license issued aud not 
the person to whom such license has been transferred and 
th person to be disqualified is the person to whom sucÏ

been* transferred. ”* ^ ” ‘° Wh°™ hcense h

Section 92 also shews that it is only the person to whom 
ch hcense has been granted, and not the person to whom 
h license has been transferred, against whom the
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[CHANCERY DIVISION.]

Mearns v. The Ancient Order of United 
Workmen et al.

Life Insurance—Benevolent Society—Certificate payable to “ leijal heirs "— 
Effect of, between the children of first marriage and second wife.

A widower, having two children, insured in a benevolent society and 
took out his certificate payable “to his legal heirs ” and subsequently 
married a second time, and died without having altered the certificat#, 
leaving his wife surviving with the two children of the first marriage :— 

Held, that the two children took the whole fund payable under the certi­
ficate to the exclusion of the wife.

This was a special case stated in an action brought by Ella 
Mearns as widow of one Thomas Mearns, deceased, who 
held a beneficiary certificate in tbe Ancient Order of United 
Workmen against William Mearns and John Hughes 
Mearns two of his infant children by a 
the Toronto General Trusts Company as thgirVuardians. 

The following facts are taken from the judgment.
“ The matter in question is brought before me in the 

form of a special case, which amongst other things states 
that the plaintiff is the widow of the late Thomas Mearns, 
who died on or about the 17th day of August, 1891 ; that 
at the time of his, death he was a Workman degree mem­
ber in good standing in the Order, which is a fraternal be­
nevolent society incorporated on the 11th day of August, 
1879, under the provisions of ch. 167, R S. 0., 1877 ; and 
was the holder of a beneficiary certificate issued by the 
Grand Lodge of Ontario of the said Order, dated the 7th 
day of April, 1887, wherein the sum of $2,000 was declared 
to be payable at his death out of the beneficiary fund of 
the Order ' to his legal heirs ’ ; that at the time of his ap­
plication for admission into the Order and at the date of the 
issue of the said certificate to him, he was a widower having 
two children, the "infant defendants, Win. Mearns and J. H. 
Mearns ; that on the 4th day of October, 1890, he was mar­
ried to the plaintiff, but that there were no children of 
such marriage.
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Totten, Q. C. for the plaintiff and the Ancient Order of 
United Workmen (the latter of whom merely appeared 
stakeholders of the fund in dispute). The plaintiff is en­
titled to one-third of the fund. The Order is a beneficial 
and benevolent society, organized for the protection of its 
members and those dependenfcyupon them ; that is their 
families, and a widow is inuludedxas well as children. It 
is true when the applicant got his certificate he was 
widower with only two children and his then legal heirs 
were the children, but there was no special designation 
to his then legal heirs. Section 3 of R. S. 0., ch. 136 was- 
intended to benefit a wife as well as children and when 
the applicant issued the certificate to his legal heirs he in­
tended his then children and any future wife or children 
he might have when the certificate fell in. A wife would- 
be a legal heir as one of the next of kin. In construing, 
the word “ heirs ” the intention is to be considered and it 

“ family ” : Bacon on Benevolent Societies 260.. 
" Heir ” or “ heirs ” is to be construed to mean the person 

to whom real estate would descend, R, S. 0. ch.

be enArgument.
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109, sec. 31. Real estate is made personalty under the 
Devolution of Estates Act. “ Heirs ” includes personal 

. representatives : Burkitt v. Tozer, 17 0. R. 587. “ Lawful 
heirs" are defined in Smith v. Butcher, 10 Ch. D. 113. The 
word “heirs” includes widow : Vaux v. Henderson 1 J. & 
W. 388. I also refer to Theobald on Wills, 3rd edition pp. 
256, 257 and 258 ; Keay v. Boulton, 25 Ch. D. 212 ; 
Mounsey v. Blamire, 4 Russ, 384 ; Gittings v. M'Dermott, 
2 My. & K„ 69 at p. 73; Hawkins on Wills, 93; Be 
Porter's Trusts, 4 K. & J., at p. 197.

E. T. Malone for The Toronto General Trusts Company, 
the guardians of the infants. The Order was incorporated 
under R. S. 0., 1877, ch. 167. On a death occurring, 
the payment of the amount of the certificate is to 
be made to the party entitled under the rules of 
the Order : section 11. By article 7 of the constitu­
tion and by-laws of the Order it is provided that such 
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be entitled to receive the money. It is not confined to the Argument 
family or even the relatives of the member. B. 8 O ch 
136 and amendments apply to this case, and control 
wherever its provisions are inconsistent with any rules or 
regulations of the, Order : Mingeaud v. Packer 21 O B
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Judgment. April 16th, 1891. FEROUSON, J.1
notFerguson,\j>

ilThe case was very thoroughly argued and many authori­
ties referred to. The question as it appears to me is 
single and is whether or not this plaintiff, the widow of the 
deceased, is in the circumstances entitled under this certi­
ficate and the direction as to payment, to share in the fund, 
the $2,000, with the infant defendants, the children and 
only heirs-at-law of the deceased. If the plaintiff is not 
so entitled, then the balance of the fund should be paid to 
the guardians of these children. If, on the contrary, the 
plaintiff is so entitled, then counsel agreed in saying that 
the share that should bo paid to her would bo the 
third of*the $2,000, and, in this I apprehend, counsel 
right. «

Most of the authorities cited were cases arising upon the 
construction of wills, and although this is not such a case, 
yet, it may I think bo said that the words "legal heirs" 
should not receive a larger construction here than in a will.

The expression " legal heirs ’’ occurred in the case Low 
v. Smith, 2 dur. N. S. 344, a case referred to by the Master 
of the Rolls in Smith v. Butcher, 10 Ch. D. 113.

As it appearyto me the words “ Ugal heirs ’’ 
nothing more or less than the word "heirs,” and that this, 
direction is thetsame in effect as if it had been a direction 
to pay to the “ heirs ” of the deceased.

As is said-by Vice-Chancellor Proudfoot in the case Bees 
v. Fraser, 25 Gr. at p, 254, there is nothing to prevent the ‘ 
"heirs” taking personal property ns personal designates, 
nor the " next of kin ’’ real estate in the same way.

In Smith v. Butcher, 10 Oh, D. 113, the decision was 
that under a gift of personal estate to the children of A. '■ 
for their lives, and, after the death of either of them, his or 
her share of the principal to go to his or her lawful heir or 
heirs, the right heirs of the children were to take,

In the case Keay v. Boulton, 25 Ch, D. at p. 219, the 
case is distinguished from Smith v. Butoher, because there 
was context on which to do it, shewing that the words were-
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not to be understood according to their technical meaning Judgment.

in the present case there is no context whatever. The Fe« j 
words have to be construed without the aid of any con- 
text, and in the setting of.facts and circumstances in which 
they are found.

These facts and circumstances are, so far as I see 
veiy Simple. The deceased when he used the words was 
a widower, having these two children, who were no 
doubt his - heirs,’’ or his “lawful heirs,” if it is seen fit to 

the adJe=tive. They were the only heirs that he had.
He might at any time have made a change in this direction 
as to payment of the money. He married the plaintiff, 
and did not t^eh or at any time make any such change, 
the ongina! direction being in force at the time of his 
death. The age of the deceased or his circumstances in 
life do not appear. There is the clau 
as to the declared
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objects of the order or society ; but this 

so far as it may extend, is controllable and controlled by th ’ 
| direction in each case of the member holding a certificate

stann!Tar5v rmC ther6 are not facts m circuni- 
stances by which one ,s called upon to give to the words
thev en T Pay any mcanir,g but the one that 
they naturally bear, and there being, as I have said nn
Bwlf' 1 thnlkRhe langUage-af the Lord Chancellor in De 
Beauvoir y. De Beauvoir, 3 H. L. C. at p. 557jaIthough 
used in respect of the construction of a will, apply with
with r”6' 18 : “ AS ^ therefore' as * authorities
with respect to personal estate, whether the gift be an
immediate gift, or whether it be a gift in remainder the 
ZEthV: beu”if0™-to give to the wolds thl 

tha if Ï t 6 mS6lf haS imPresaed upon them-
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erSons to take under this direction. Nor 
do I see that ch. 39 (O.) contains any provision
against this view.

No such questions arise as those considered in the case 
Mingeaud v. Packer, 21 O. R 267, the sole question, as 
I have said, being the construction to be given to the 
words of direction, “to his legal heirs;” and after a per­
usal of the authorities referred to on the argument, I 

of the opinion that the two children'of the deceased, 
being the heirs and the only heirs of the deceased, 

entitled to the whole of the fund as personal designates, 
and that the widow, the plaintiff, is not entitled to any 
share of it.

The American cases on the subject, or kindred subjects, 
are various. They, however, for the most part, depend 
upon various enactments in the different States, and do not 1 
afford any certain guide here.

The judgment on the special case is that these two 
children of the deceased are entitled to the whole of the

njtintiff, the widow, is 
' not entitled to any share or part of it; This answers both 

the questions asked. I would rather have arrived at a 
different conclusion, but I cannot do so.

The case contains an agreement as to the costs, and I 
need therefore say nothing as to them.

THE ONTARIO REPORTS.40 XXII.
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[CHANCERY DIVISION.]

The Canada Southern Railway Co. v. The Corporation 

of the Town of Niagara Falls
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™nt fo?f„rty w™d ^l*1 “4 enjoyed their ease-
under R. S. ^rùKa à. r t ‘^to^ prescription

, and I
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I This was an action by the Canada. Southern Railway <n » „
Company agamgt the Coloration of the Town of IWa™
E tht t0a,d:fWafcer C°m"~ for theTm"
I ,, ’ 6 . two certaln resolutions and a deed fr«n the
predecessors » title of the plaintiffs granting a pK . ,
r ayi"8 ,certMn water pipes along their right of wfv
kurthet w W68'aDd ** M injuncfcion "«‘raining their
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The action was tried at Toronto, on November 25th, 
1891, and February 10th, 1892, before Ferguson, J.

:xiiJ
Argument.

SyrI reate
Bobbei 
lo not

B Symons, for the plaintiffs. Both the resolutions and 
the deed are ultra vires. The Erie and Ontario Railway 
Company, the pl^intiffs’^predecessors in title, was incor- 
porated under 5 Wm. IVX.91, and neither by that Apt 
nor any subsequent legislation, was it empowered to grait 
any such easement as is here claimed, so that no rights 
adverse to the company passed to the defendants or their 
predecessors in title. Even if the railway were benefited 
by the construction of the pipes, no right adverse to the 
company could pass: Brice on Ultra Vires, 2nd ed„ Rules 
21, 22 and 23, p. 124 et seq, Nothing short of forty years 
user would confer any title. See the judgment of Senkler, 
Oo. J., Re Canada Southern R. W. Co. and Lewie, 20 U. C.

. -N. N 241, at p. 243. The company is not estopped: 
lundley s Law of Companies, 162 et seq.

Q.C., and Alex. Fraser, for the defendants. The 
plaintiffs have no higher right than their predecessors in 
tttle, and tim^are bound by length of time, nearly 
t&irjy-tppfears possession. The fact that the company 
used the water for their own purposes was a con­
sideration for the grant of the privilege, and so made 
the work for their own benefit. The plaintiffs have 
not shewn that what was done was outside of the 
Act of incorporation, or that it was prohibited, and it 
was their own act, and cannot be got rid of: Bickford v. 
The Grand Junction R. W. Co., 1 S. C. R. 696, judgment 
of strong, J.; MeDiamid v. Hughes, 16 0. R. 570, judg­
ment of Street, J. A title by possession may be acquired 
against the plaintiffs : The Erie and Niagara II W Co v 

, Rousseau, 17 A. R. 483. We also refer to The Grand 
Junction Canal Co. v. Petty, 21 Q. B. D. 273; Norton v. 
London and North-Western R. W. Co. 9 Ch D 623- 13 
Ch. a 268; Boblett^The South Extern R W ci, 9
Q. B. D. 424 ; The Kingvi Leake, 5 B. & Ad. 469.
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nber 25th, 
N, J.

FXII1 CANADA SOUTHERN R. W. CO. V. NIAGARA FALLS.

I Â'ÿmores, in reply. Norton v. The London and North- Arguait. 
Western R. W Go., 9 Ch. D. 623; 13 Oh. D. 268, and 
Vobbett v. The South Eastern R. W. Co., 9 Q. BJ 424 
po not apply to thiai Base. * '

March 31,1892. Ferguson, J.:—

The plaintiffs allege by the first paragraph of their state­
ment of claim that the Erie and Ontario Railway Company
W TrrW by “n Act of the late Province of 
ra a^a-5 Wm'IV-ch- acquired for the use of its rail- 
ray, for the right of way and track, the strip of land men- 
loned in that paragraph, which is the same land as that 
low occupied by the plaintiffs as their right of wav and 
or the purposes of their railAy', and by the paper of 

P m at th,6 triaI' Admitted that the plain-

Whih, °WTS ln 66 ™ possession of these lands 
While the railway on these lands was in the course of /

raslf t°f the Erie aDd °ntario «ai'way Company passed" , 
resolution purporting to confer upon the late Samuel

CTfT thq PriVilege °f layi”S -ter pipes along thé
raL toïe^S^L^T °f COnVeying
nd afterwards as Clii ' ^ M
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^ Acting upon this resolution, Zimmerman laid down a six 
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Judgment. „f a resolution of the board of directors, the Erie and 
Ferguson, J Ontario Railway Company executed a deed by which they 

professedly granted, releàsed and confirmed unto Barber 
and Lewis,

to
the
saiitto then purchasers from Zimmerman’s execu- 

tors, the right and privilege to lay down and from time to 
time to maintain, repair and keep this pipe along the line 
of the railway in as full and ample a manner as Zimmer- 
.man had done,etc., etc. ; with a proviso, heweyer, that the 
track of the railway should not be opened, disturbed or 
interfered with, except upon due notice and under the 
superintendence of the proper oflïcer of the railway 
pany.

1
the
COB

at 1
saic
not
the
of tcom-

The defendants, through conveyances, became and, are 
entitled to this line of\pipe and the rights respecting the 
same, whatever these maft»lMd I think I need not state 
the various links in. their chain of title, for it was freely 
admitted at the trial that whatever rights Zimmerman 
had, and whatever rights, if any, in addition thereto 
passed by the deed of the 11th February, 1860, called the 

v deed of confirmàtion, the defendants now have, subject to 
whatever may be found contained in the deed to the defen­
dants of the 10th day of April, 1884; and by the paper of 
admissions before referred to, it is admitted that the defen­
dants are owners and in the enjoyment of this line of pipe 
for the conveyance of water under and along the plaintiffs' 
railway, and of the reservoirs, etc., etc., subject as set forth 
in the same deed of the 10th day of April, 1884 ; and I do 
not see that there is anything in this deed making against 
the defendants’ contentions that is of importance here.

By virtue of certain Acts passed by the late Province of 
Capada all the franchises, rights, etc., of the Erie and 
Ontario Company became vested in the Erie and Niagara 
Railway Company. This occurred in or about the year 
1863 ; and by a deed of amalgamation of the 2nd day 
of July, 1889, and certain Acts of Parliament, the Erie and 
Niagara company and the plaintiff company became 
amalgamated, and the plaintiffs were substituted for the 
Erie and Niagara company, and possessed of and entitled
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t to possess and enjoy all the property, franchises, etc., of Judgment, 
thecompany, including the land and railway track afore-Ferg—,.

By the same paper of admissions, it is admitted that in 
the year 1883, the plaintiff company were engaged in the 
construction of their line of track in its present position 
at the place in question, and that they then gave to the 
said Lewis, through whom the defendants claim title, the 
notice of expropriation produced; and that afterwards 
the plaintiffs relaid, depressed, and lowered about one-half 
of the said water pipes, as proposed in such notice, and 
built and constructed the line of their railway track along 
an oyer the line of the said pipes, wherever the line of 
pipes is actually under the railway track; and that no 
portion of the line of pipe was actually under the railway ’ 
track prior to the year 1884, except at some points under 
the ends of the ties. The part, if any, of this notice, 
material here ,s the part, 'as I think, proposing to do this 
woik in respect of this pipe, which the plaintiffs did.

here is really now no dispute as to these facts, or, in- 
deed, as to any of the facts that 
here.

I do not in the circumstances, see the necessity of stating
Z IZXuparticular faot8 în regard to the Plain-

The action is brought for a declaration; (I) that the resolu- 
tions aforesaid of the 18th October, 1853, and the 11th of 
February, I860, as well as the deed or instrument of the 

‘ I" da t;WCr" uttra vires, and that'-no right or title was
conferred thereby or passed thereunder to the said Zimmer- 
man or his successors; (2) a further declaration that the
andTrfVr ^ *° h°ld' use' and “W the said land 
use ,im ? t" °f a"y Claim 0f the defendants to
r2lutio, mm am the 8aid piPea by “ «t the said 
resolutions and instrument, or because of the laying, use,
or othT enail/oi°f the said P'Pe in auch track as aforesaid 
and J ’ (3) aD lniunction against the defendants, 
and, if necessary, an order upon the defendants for the

c

to me of importanceseem
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Judgment* removal of the pipes and a restoration of the track at defen- 
'-^Perguson, J. dants’ expense ; (4) an order against the defendants to pay 

such sum as may be awarded for the use and occupation of 
the track by‘the pipes.

The defendants contend that these resolutions and the 
deed are good and valid, and had the effect of passing 
title or right to their predecessors, which title they say they 
have. They also set up title by virtue of the operation 
of the Statute of Limitations, and amongst other things, 
they say that, in the circumstances, the plaintiffs 
estopped from making the claim they now make, etc., etc. 

It was stated at the bar. by plaintiffs’ counsel that the 
for bringing this action aire the facts that the 

period of forty years ffom the commencement of the 
by the defendants, or those through whom they claim, is 
about expiring, and the unwillingness of the Refendants to 
enter into any arrangement to prevent the running of the 
statute in their favour. On this immediate subject the letter 
of the 25th of April, 1884, a copy of which is contained in 
the admission paper before mentioned, may be referred to.

As to whether or not the resolutions spoken of and the 
deed of the 11th February, I860, were ultra itires: The 
powers in respect to disposing of lands conferred upon the 
Erie and Ontario company by their charter, 5 Wm. IV. c. 
19, were powers of “ letting, conveying and otherwise 
departing therewith, for the benefit ^.nd on account of the 
company, from time to time, as they should deem necessary 
and expedient,”—section 1.

The Act 27 Vic. ch. 59, changing the name of the Fort 
Erie Railway Company to the Erie and Niagara Railway 
Company, confers powers upon that company in the iden­
tical words above (as to" disposing of lands). That Act, 
however, incorporated parts of the Railway Clauses’ Con­
solidation Act. The Act
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not, however, passed till the 

year 1863, and more than three years after the execution 
of the deed in question here.

Although several statutes were referred to at the bar, it 
was not contended, so far as I was able to perceive, that

was
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at the time of the passing of the resolutions referred to, Judgment, 
and of the execution of the deed in question, the company jv,—, 
had any more comprehensive statutory powers in respect 
to dispomng-ef-MUs, etc., than those contained in their 
original charter, 5 Wm. IV. eh. 19. I think that at that 
time they had not.

As I understand it, the Erie and Ontario*company 
incorporated for certain definite 
poses of the contemplated railway!

In Lindley on Companies, p. 164, it is said: "It is agreed 
on all hands that a corporation cannot lawfully do that 
which its constitution does not expressly or impliedly war­
rant. The difference of opinion, if there really be any, is 
not as to that, but simply as to whether the Act of incor­
poration is to be regarded as conferring unlimited powers, 
except where the contrary can be shewn; or, whether 
alleged corporate powers are not rather to be denied, unless 
hey can be shewn to have been conferred either expressly

, ”rby necessary implication.” The author then says that
the formqr is apparently the correct view so far as muni- 
ipal and other corporations not created for any clearly 
muted purpose are concerned, but submits the. latter 
ie correct view with respect to trading and similar 

pointions which are created for certain definite purp

ÆiÏTp itbTJ RailWaV °arriaye and Co.v.
653> seems fco me to clearly support the 

proposition as, regards corporations created for certain 
definite pu,.^,, There it was he|d that ^ „

assol "atU? n0t included ia the memorandum of 
ssociatmn was ultra vires, not only of the directors, but

of fh! Wï° e “Tny’ 80 that even the subsequent assent 
7 0 ® body of shareholders would be of no avail to

Dee fV r ln, the Case Barone™ Wenlock v. River
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Judgment, under the Company’s Act, but adds, “I think the law there 

Ferguson, J. laid down applies to all companies created by any statute 
for a particular purpose.”

There are

re
th
Ps

passages in the judgment in the case Ash- 
bury Railway Carriage Co. v. Riche, which indicate (to- 
me at all events) that the true reason is that where 
the corporation is created for a definite purpose the giving 
of the specified powers only, is, in effect, the prohibiting 
of the exercise of powers that are not specified.

It is at the same time to be borne in mind that whatever 
may fairly be regarded as incidental to, or consequential 
upon, those things that the legislature has authorized 
ought not, unless expressly prohibited, to be held by judi­
cial construction to be ultra virqs. See Lindley, p. 165, 
and cases there referred to.

In the case Baroness Wenlock v. River Dee Go., 10 App. 
Cas. at p. 362, Lord Watson said : “ Whenever a corpora­
tion is created by Act of Parliament, with reference to the 
purposes of the Act, and solely with a view to carrying 
these purposes into execution, I am of opinion not only 
that the objects which the corporation may legitimately 
pursue mest be ascertained from the Act itself, but that 
the powers which the

he
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Act
com
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corporation may lawfully use in 
furtherance of these objects must either be expressly con- 
ferred by the Act or derived by reasonable implication 
from its provisions. That appears to me to be the princi­
ple recognized in * * Ashbury Company v. Riche, and

5App°C '’y'm-e™1 V‘ Ea8tern Railmy Company, 

In the same

469
tent
II C 
deci,
pani

L°rd Fitzgerald says, at p. 363 : " And 
the powers of the company must be taken to be limited 
to those expressed til the statute, or to be properly implied 
as incidents to the purposes for which the corporation 
created.”

In A ttorney-Qenefjtl v. Great Eastern R. W. Go., above 
it was decided (I copy from the headnote of the case) that
» J°S”e °f UUra Virea as cxP'ained in the Ashbury 
R. W. Cd?v. Riche, is to be maintained, but is to be applied
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ere reasonably, so that whatever is fairly incidental to those Judgmen

held as ultra vires ; and that in an Act of this kind grant­
ing special powers, what is not permitted is prohibited- 
and per Lord Watson: The test applied in -the Ashbury 
Case to the powers of a joint stock company (limited), 
registered under the Companies’ Act of 1862, applies with 
equal force to the case of a railway company incorporated 
by Act of.Parl,ament. See also Pollock on Contracts 
ed., 121,122,123, 124.

On this branch 
the case of The f 
Q. B. D. 273, where 

company under an Act

ute

sh-
(to-
ere
ng
ng.

re r
,5thial

ed, of the case, the defendants referred to 
Grand Junction Canal Co. v. Petty, 21 

it was held that land acquired by a 
of Parliament for the purposes of 

an undertakmgas specified in such Act, may be dedica­
ted by them as a public highway, if the use by the publjc" 
be not mcompatiWe with the objects prescribed by the 

ct. The land had been acquired and was used by the 
company for the purposes of a towing-path and it an 

peared that the use of it as a publi/fLpath was Z
Tho le ] WT ,,tS USe “ a t0wi»g-path by the company. 
The learned Judge said that this holding was in accor-

4M°e h*6 ?eCi8i0n ™ The Kin9 v- 5 B. & Ad 
tentwTth I'-,67 W6re DOt decidi"g ™ything inconsis-
11 ClT n n J ffTnt ™ MulKner v- Upland R. W. Co., 
U Ch. D 611, ln which, as I understand the case is was 
d cide by Sir George Jesse,, M. R, that a railway com
take aiTng 6 JT** P°wer under their special Act, to 
take and use land for the purpose of their railway and

other" ea7t,Whether f°r a VaIuable consideration „r 
the AT6’ a 16na-e f°r a”y pUrpose excePt the purposes of 
the Act any portion of the land (the .same not behfg what
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Judgment. m kind from the one in the present case ; but assuming the 
Ferguson J. words of the charter here to have no larger signification in 

favour of aliening by the company than in that case (and 
•so far as lean see they have not), I think the principle of 
the case applies here.

__ *n £iv*ng judgment the learned Judge said, at p. 619 •
-It would be a very ,pdd thing, even if there were no 

enactment to the contrary, to allow a corporation formed 
to hold land for a speciid purpose, and to take that land 
compulsorily from the owners only for that purpose, to 
devote the land to another purpose, or to alienate the land 
generally under any notion of the ordinary rights of an 
ordinary proprietor.”

The learned Judge then refers tb the Act and says that 
the effect of it is that the company could only dispose of 
the lands for the purposes of the Apt.

Further
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I on the learned Judge said : “ Now, of 
a gratuitous disposition could 
the Act.”

course,
never be for the purposes of 

A“d at P- B23>the learned Judge is reported to 
have said : “ It appears to me quite impossible that the rail- 

company can have a right either to sell, grant or 
dispose of this land, or of any easement or right of way 
over it, except for the purposes of their Act, that is to sav 

" view to the traffic of their railway.”
A case also relied

§ way

?
with a

on by the defendant is The Edgewarc 
Highway Board v. The Harrow District Gas Co., L. R. 10 
Q. B 92. That was a case in which the plaintiffs had 
agreed with the defendants that if the plaintiffs would 
give the defendants a license to open a highway in their 
jurisdiction, the defendants should make good the surface 
of the road, and pay the plaintiffs one shilling per yard of 
the highway broken up. The defendants opened the road 
but did not restore it or pay the one shilling per yard 
The plaintiffs sued. The defendants demurred^ ? "
declaration. The question raised seems to have been one 
of illegality so tainting the contract that the defendants 
who had had the benefit could decline to perform it on 
their part, a question, as I think, clearly different from the 
one in the case before me.
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I may here say that after having examined a 
siderable number of authorities, I have 
does, on thM branch of the case, support the defendants'

tbn of th”’ " 16 7 bB Sh°Wn that the act of «W 
tion of this easement was an act within the
pressiy conferred by the statute
implication from its provisions

• "idf« a" roMÏ’.'Zhim S2
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me less important purposes. This, I think, fell far short 

nothing nil "T attempkd or intended. There is
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at the time the water 7 “7 ye"S past; and ‘hatwater-pipes were first laid, they were not

;he 51
in

Very con- Judgment, 
not seen one that Per~j.

nd
of

9:
powers ex- 

or derived by reasonableno
ed
id
to

weretd
m

it
>f

3,
>f
o

r

\



T
T

52 THE ONTARIO REPORTS. [vol.
Judgment. , , \ ,

Fergüsën^ j. the tr“k *° such »n extent as they are at

I dp ' 

the differen

3

tl
tlnot however, see that those things can make 

_ce contended for. The road was from the 
beginning, whatever works the

tl
re

company may or may not 
havei placed ujton their line of road, a railway under the 
authority of thè charter; and the question is, whether the 
acts done and noW complained of, or alleged to be beyond 
the powers of thd company were authorized.

Although the easement has existed and been used for a 
long period without any accident or trouble being oc­
casioned so far as disclosed, beyond that which arose when 
the plaintiff’s desiredUo make changes in the grade of their 
track or road in

’’r

to
COI
ith
su
ex
me
arl
th<

places, I cannot but be of the opi- 
m°nt is really inconsistent or incom­

patible with the objects prescribed by the charter under 
which the railway of the plaintiffs has its existence.

I apprehend it mt^l be assumed that all water-pipes 
sometimes require attention and repair. To repair this 
one would disturb the pad and bo an inconvenience to 
traffic, even if done

soni thinion that such an easl
Pil
am
theS’
aidI

i
par

the supervision of the plain-under ■thaip tiffs’ officers.
andAgain, although owinh to there being no very great 

head, if this can fairly hi assumed, there may not be great 
or any danger to be appr ihended from what is commonly 
called a “burst" of the ppe. Yet should the pipe give 
way as pipes in time do—and commence leaking, the 
effect might bo the saturating with water and softening of 
a part or parts of the plai itiffs’ roadbed, to the detriment 
and danger of public trafi c. Besides the plaintiffs ought 
not to be prevented by tty existence of such*an easement 
as this one, from being fro

i ans
pou
vey
or t
or n 
ferr
the

It
p. It 
or ot 
whit 
to b;

to make such changes in their 
roadbed or the grade or/grades thereof as to them may 
seem fit. / J

I have given this part/of the case the best consideration 

that I am able, and I cAn arrive at no conclusion but that 
the attempt made by ihe resolutions that are referred to 
and by the deed of the plaintiffs’ predecessors in title, to.
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tCIffZnf .right„t0.the easement ™ question had not Judgment 
the effect of transferring it. I think these were beyond,, -------T
the powers that at the time existed, and were for this ” 
reason void. ■ >.

ment with another property as appurtenant thereto the 
arbitration that took place, and the fact that the plaintiffs 
themselves (for they were, I think it was admitted 
then the equitable owners of the road) laid the water 
pipes as they are whilst changing the grades of their road •
thednlatotiffU’ged/hat ^ n0t a “««deration to
the plaintiffs predecessors in title in the beginning a con­
sideration virtually passed at this time.

humbly think that, although the bowers of the com-
t mHh‘ay ^ th‘S tIme haVe been som*what enlarged yet 
that they were not at all sufficient to enable them to sell
and convey this easement directly, and that all this is 
answered by saying that assuming that there was not
veyemceo^tmnsf ^ ™ the e<~‘ by I con-

the defendants had not a title to this easement.
P 63 that? Stated' ™ Lindl^’a baw of Companies, at
or othie fZT b0d?; Cannot 136 topped, by deed 
which it ™L ahewmg that it had no power to do that 
to bv th„PI ^ u t0 haVe don& The authority referred 
one and D rne »naUth0r fa DOt a « as tee present 
of dir» tP hT the Proposition, as stated, is not verbally 
of direct application here, yet, as it appears to me the

be intee?St f°''were U otherwise it would always 
power of a corporation to adopt an indirect mode

roL„
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Judgment, 0f transfer in cases where they had not the power to make 

Fergueon, J. the same transfer directly.
Iam, for the reasons I have sought to give, of the opinion 

that the attempted transfer of this easement to those 
through whom the defendants claim title was ultra vires 
and void, and that the plaintiffs are not estopped, as con­
tended by the defendants, from denying the defendants' 
alleged title and asserting title in themselves.

As to the title by prescription claimed by the defen­
dants, I am of opinion the same as that stated in the judg- ' 
ment of the learned Judge of the County Court of the 
county of Lincoln, in the matter of arbitration between- 
these plaintiffs and Mr. Z. B. Lewis, through whom the 
plaintiffs are professedly cliiming ; a judgment concurred 
in by the other arbitrators, one of whom is also a learned 
Judge. It is reported in 20 C. L. J. N. S. p. 241. I have 
examined with care the authorities on which that judg­
ment is based, and I think the conclusion arrived at is 
well supported by the decisions. I do not 
possible. to arrive at any other or different conclusion so 
long as it is assumed that the easement, or supposed ease­
ment, could not have been validly and properly granted by 
tjie plaintiffs, or their predecessors in title. That conclu­
sion was, that no right or titft could be acquired by 
and enjoyment for a period less than forty years, and these 
forty years from the commencement of the user and enjoy­
ment had not expired before this action.

There are other authorities as well as those referred to 
• in that judgment which support the conclusion there stated, 

and I might write at some length here upon the subject, 
but I cannot but consider it wholly unnecessary so to do.

The defendants relied upon the cases Norton v. The 
London and North-Western R. W. Co., 13 Ch. D. 268; Bob- 
bett v. The South Eastern R. W. Co., 9 Q. B. D. 424; and 
The Erie and Niagara R. W. Co. v. Rosseau, 17 A. R. 483.

These cases are, however, I think, clearly distinguishable. 
They are cases decided under the provisions of the Statute 
of Limitations : " No person shall make any entry or dis-
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tress, or bring any action to recover any land or rent,” etc., Judgment, 
etc., and not under the Act known as the Prescription Act.’per^^j. 
which was originally passed as an Act for shortening the 
times or periods of prescription in certain cases : see Gale 

Easements, 5th ed„ p. 165 et eeq., and chapter 111, R.
S. 0. sec. 35, under the latter of which this branch of the 
present case falls.

There are as well other clear differences between those 
cases and the present case, but it 
to pursue the matter further here.

I am of the opinion that the ptaintiffs are entitled to 
succeed in the action. They ask that it may be declared 
that the resolutions referred to in the pleadings and the 
deed of the 11th February, 1860, also mentioned 
pleadings, were ultra, vires and void, and that 
passed thereunder.

To this declaration, I think the plaintiffs are entitled, 
and it may be drawn in apt words and as nearly as 
may be in the words of the prayer therefor. 'The 
plaintiffs also ask that it be declared that they are 
entitled to hold, use, and enjoy the lands free and clear of 
any claim by the defendants, etc. To this, I think, the 
plaintiffs are entitled, and the declaration may be drawn 
with reference to the words .of the prayer in this respect, 
and as nearly as may be in such words, if they are thought

55
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equal the cost of removing them and restoring the rail- 
Fergueon, J. way track ; but if the defendants choose to remove them 

and restore the track (the restoration of the track being to 
x*he Plaintiffs’ satisfaction, or dorm-under the "supervision 
^ an officer- or engineer of the plaintiffs), they, the de- 

fendants, should he at liberty so to do ; dm! they should, 
in such case, have a reasonable opportunity afforded them of 
taking the pipes away, y - N.

If the defendants, do not within a reasonable ti 
six months or such- further time as may upon applijtajào 
he granted) elect to remove! the pipes, restore the tracC 
etc., thén the plaintiffs should be at liberty to rêmove them, 
which, when taken up, should remain the property of the 
defendants, and they should have a reasonable opportunity 
afforded them by the plaintiffs to remove them from the 
line ofithe railway.

If neither party elect or choose, as aforesaid, to remove 
the pipes, and it is thought that, there being no water pas­
sing through them, them being under the railway will 
not occasion any danger or mischief, or any apprehension 
of danger, they may remain where they are. z 

There may be portions of the pipes which hither party 
may, as aforesaid, choose to remove without undertaking 

* ,t0 remove the whole, and, if so, the matter should be the 
subject of an application or of applications from time to ' 
time.

XXII.]
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As to the fourth clause in the prayer of the plaintiffs: 
I am of the opinion that no sum whatever should be allowed 
the plaintiffs for the use and occupation of the track in the 
past by the water pipes.

Costs of the action ate askqd by the plaintiffs, but I do 
not think it is a case for awarding costs, against the defen­
dants. If the plaintiffs have been put to Costs and expenses, 
as no doubt they have, they clearly have their own con­
duct and that of their predecessors in title to hi.™. for it. 
The case I consider very peculiar in this respect.

The judgment will be without costs.
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IL. im] IN BE THE SDN LITHOGRAPHING CO.

I cannot say that I entertain any grave doubt as to my Judgment, 
conclusion being in law the correct one, yet the subject 
involved appears to me a very serious one indeed to the 
defendants, and I think that if the defendants desire it,

\the proceedings should be stayed to enable them to obtain 
Nbe opinion of an appellate Court.
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In re The Sun Lithographing Company. 
Farqvhar’s Claim.
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0 Jurisdiction—
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9

proceedmgs, under R. & C. c. 129, under order of October 

,Jr'1891> m connection with the Sun Lithographing Com- « 
pany. and raised the question of the Master’s jurisdiction 
to adjudicate in his office as to the validity of a certain 
lease under which rent was claimed as due (rim the com-

)

:
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4 as is necessary to this report, the facts 

in the judgment.
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arè set out
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Arnoldi, Q. C., for C. Farquhar, .the appellant. But for 
K. k.. C. o. 129, s. 71, the liquidator would, stand in 
position of an assignee for the benefit of creditors 
client is not before the Master for any such purpose as 
that of deciding the questions which arise here. There 
cannot be a proper trial before the Màster. He should 

an aetton to be brought :B. S. C.c. 129, secs. 
* r 7' , ’3 ' 67, 70> 77: & the Land and Timber 

oo„ .1 0. R. 367 ; Munroe v. Kerry, 1 B. P. C. 67.
Kilmer for the liquidator, contra. The Master’s juris­

diction arises inpidentally in the proof of the claim for 
rent : Re Iron Clay Brick Manufacturing Co., Turner's 
Case, 19 0. R. 113 ; West v. Sinclair, 18 C. L. T. 44 ; Re Bolt 
and Iron Co., Livingstone's Case, 14 0. R. 211. Her- 
ohunt,' Bank v. Monteith, 10 Pr>458, is by fair analogy\in 
point to shew that under the ordinary practice of the Court 
there would be the jurisdiction. The powers are at least 

great here. If Charljs Farquhar were not a creditor, 
but a stranger to the proceedings, he could not have been 
brought into the Master’s office. But having come ib, his 
proof can be questioned at the instance of another creditor, 
and to the extent of trying any question such as the pre­
sent one, for the purpose of determining the real rights:

' Ln re Mercantile Trading Co., Stringer’s Case, L. R. 4. 
Ch. *75, 485, 493 ; R. S. C. c. 129, secs. 67, 80, 83, 86 90 • 
52 Viet. c. 32, sec. 20 (D.) " '
’ Amoldi, in- reply. Buckley on Joint Stock Companies, 

6th ed. p. 613, shews that the powers of delegation pos­
sessed by the Couçt in England are wider than with us. 
The reference here delegates only the powers conferred by 
the Act upon the Court. If the delegation had been of all 
the powers of the Court the case might be different : Re 
Young, 14 Pr. 303. The Court can only delegate the 
powers they derive from the provisions of the Act. The 
Master had no jurisdiction to deal with this matter • Bow- 
land v Bwrwell, 12 Pr, 607 ; McDougall v. Lindsay Paper 
MM Co., 20 L. J. N. S. 133 ; Wiley v. Ledyard, 20 L. J.
N. S. 142 ; Bickford v. Orand Junction R. W. 06., 1 S. C.
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R, at 725. The scheme under the English Act is wholly Argument, 
different from that under our Act. We should not be de- 
pnved of the rights which we would have in 
to remedy over, bringing in third parties, etc.

OL.
69
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Id March 12th> 1892. Ferguson, J, :__
cs.

on the 28th day of October,'189^ ProZaMy afteTwardÎ 

but on the same day, the order of reference to the Master- 
made. Clause 5 of this latter order is in 

these words : "And this Court doth further order that for 
, h6 P"rP°se _of dealing with the matters hereinbefore men- 

' 10n®,: ’*nd m relation to the winding upof the said The
bun Lithographing Company of Ontario (limited) the said 
Master do (subject to appeal) have d full and ample 
power as under the said statute and amending Acts is 
conferred upon a Judge of the High Court." During the 

■“*ci"1"

, one item of which, the only 
here, is thus stated :
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Judgment, the term, * * the rent to be payable in even portions
Ferguson, J. half-yearly in advance ; the first payment to be made on 

the 16th April, 1891. It is further stated that the company, 
the lessees, covenanted in the lease to pay the rent reserved, 
giving many particulars of the covenant. The company 
entered upon the premises pursuant to the lease, and 
carried on business there. It was stated without contra­
diction before me, that no part of the rent was paid by 
theù) or on their behalf, and I assume this to have been 
one of the facta before the learned Master.

It appears by an order confirming a sale m 
liquidator, bearing date the 5th day of Novembèr, Ï891, 
that all the interests of the company in this lease (if any) 
were sold to, and were by that order, together with other 
property, vested in, the purchaser. The order, however, on 
each occasion of mentioning'this lease, or the rent arising 
thereunder, employs the words "if any," apparently indi­
cating that there was or might be some question as to 
these.

I ’ - The indenture of lease is produced before me, and P
-* assume that it was before the learned Master during the 

discussions that took place before him.
The liquidator gave notice of his intention to dispute 

or contest this claim of Charles Favnuhar on the grounds, 
(1) That the claimant (Farquhar) wds not at the time of 
giving this notice, and never had been the owner of the 
premises for w,hich the rent was claimed ; (2) That the 
conveyance under wjiich Farquhar, the claimant, claimed 
to be the owner of the equity of redemption in the premises 

intended merely as a security to secure the repayments 
of certain moneys advanced by E. and C. Farquhar to the 
company, and that said conveyance, as such security, was 
and is fraudulent and void as against the creditors of the

THE ONTARIO REPORTS. XXH.]
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N company. This notice also states that the lease was never 
\cxecut8d, and that there was no rent due. Such appear to 

hare "been the statements of claim and contestation before 
the learned Master. As appears by a report of the pro­
ceedings which is before me there was much discussion
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before the Muster as to whether or not he had jurisdiction Judgment.

: ■ 

fraudulent and void, for the reasons alleged, and as to 
whether or not m the circumstances this indenture of lease 
was good and valid. The learned Master was also re­
quested not to proceed with his investigation and adjudi­
cation upon these matters, but to leave the 
questions raised io be determined in an action where 
appropnate.pleadings and proceedings could be had 

hhsjunsdiction having been objected to and this request 
made, the learned Master on the 23rd day of January last, 
on the request of counsel granted his certificate, which is
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appears by the report of the proceedings before referred to.
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contended that a certificate in some respects 
Ferguson, J. different from the one granted should have been granted.

The questions argued upon this appeal were whether or 
nQt the learned Master has uppn this reference jurisdiction 
to entertain and adjudicate upon a case to set aside a con­
veyance as fraudulent and void as against creditors under 
the provisions of the Statute of Elizabeth 
statutes against fraudulent preference, etc., etc., or both 
statutes, and to determine as to the validity or not of the 
lease aforesaid in the circumstances appearing, and as to 
whether or not the Master should have stayed - the pro­
ceedings in his office as to the questions raised as aforesaid, > 
leaving the liquidator at liberty fo apply for the necessary’ 
jipproval, and bring an action to try the questions. Other 
questions would arise as to the force of the covenant to 
pay the rent, estoppel, etc. The contention was, however, " 
as I'have stated above. It was not contended that there 

not jurisdiction to ascertain whether or not rent was 
o abd owing under the lease if the lease was assumed 

to be good and valid. It will be observed that the power 
professedly given by the order of reference is the power 
that by tfy^itatute and amending Acts is conferred upon 

Judge riPhe High Court, which is in effect following 
the provisions of section 20 of cap. 32, of »2 Victoria), 
which repealed subs. 2 of sec. 77 of thi Winding up Act! 
and substituted a new sub-section for it.

It was contended that the powers specifically given (by 
the Apt and amendments) to the Court are for the purposes ^ * 
of winding up additional to the other powers .of the 

» Court, and that all these powers are conferred by the Act 
for the purposes of proceedings in “ winding up.” Sections 
90 and 86, were relied on to support this proposition. It 
is plain, I think, that section 861 has reference to. amend­
ments only. Section 90 says that the powers by the Act 
conferred on the Court are in addition to and not in restric­
tion of any other powers subsisting either at law or in equity 
of doing several specified things, (1) instituting proceed­
ings against a contributory or the estate of a contributory.
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Judgment. gUm of money, and the attack is made by the liquidator, 
Fergurem J. and not by any of the powers mentioned or referred to in 

section 67.
One asks, What reason can there be for saying that it is 

not the appropriate and proper course for the liquidator to 
proceed under section 31 of the Act ? Upon disclosing the 
notices and obtaining the approval there mentioned, he 
will be able to bring the action or more than one action, if 
that be considered necessary, in which the matters in 
dispute can be tried çnd adjudicated upon in the usual 
manner, and in which thé parties concerned will have all 
the rights and advantages that the ordinary litigant has.

me that there is nô answer to this question, 
and I cannoli but- think that the matters in dispute here 

that ought to be tried in an action and not

It seems

present a 
in the Master’s office.

The question as to whether or not the Master has the 
jurisdiction contended for may be a difficult one to decide 
with entire certainty, I may say that my view is that he 
has not such jurisdiction. I do not, however, see that it is 

\ absolutely necessary that I should decide definitely upon 
' this point, it being, as I think, so clear that, whether the 

learned ■Master has or has not such jurisdiction, the 
matters in contest here, and above referred to,Are proper, 
subjects for an action and should be adjudicated upon in 
an action rather than in 'the Master's office. j

With great respect for the opinions of the learned Mas­
ter, especially in regard to matters in which he has had a 
long, and, no doubt, varied experience, 1 cannot avoid 
being of the opinion that he is in error in this case in not 
declining to proceed to an adjudication upon the questions 
that are the subject, of this appeal. I think he should I 
have so declined and left the liquidator to obtain the I 
necessary approval and bring his action, and, if it, be I 
thought necessary to support this conclusion, I would add I 
my view that there was not the jurisdiction Raiding in I 
the Master. I

(

1

!
9—VOL



ad Mas­
ts had a 
it avoid 
e in not 
uestiona 
a should 
tain the 
f it.be 
uld add 
iding in

vol, xm. O.R. X

w
!

X[VOL.

uidator, , 
id to in

XXII.] IN HE THE SUN LITHOGRAPHING CO. 65
The applicant asks an order staying the proceedings Judgment, 

before the Master in respect of the contestation so far 1.^7 
it involves the questions above spoken of as " gueon, J.
It is most probable that no such order will be necessary 
and that the liquidator and the learned Master will now 
adopt the course that is here indicated.

The judgment on this appeal will be in favour of the 
appellant, Farquhar. I think, however, that the matter of 
the costs of the appeal should not be decided till after the 
merits of the subject are known, when application may be 
made to me If the questions are not further litigated; the 
allowance of the appeal will .be with costs.
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| Hasson v. Wood.i

Negligence—Accident—Liability of hotelkeeper to guest—Falling doton 
trapdoor.

The plaintiff went into the defendant’s hotel, as a customer where he had 
hBen several times before. In passing through the building to go to 
the urinal he fell through an open trapdoor, which had been left 
unguarded, and received Injuries :—

Held, that he was entitled to damages from the defendant.1

Statement This was an action brought by John Henry Hasson, 
against Alexander Wood, an hotel-keeper in Toronto, 
claiming damages by way of compensation for injuries, 
alleged to have been sustained by him by reason of his 
having fallen into a trapdoor Hipon the premises. It ap­
peared that he entered the hotel to get a glass of lager beer 
and that passing along a passage way to get to the urinal, 
he fell through the trapdoor, which, as he alleged, was 
negligently left open and unguarded by the defendant.

The actiop was tried at Toronto, on January 22nd, 1892, 
before Falconbridge, J., and a jury.

The juiy found a verdict for the pltiintiff, with «300 
damages, and judgment was entered accordingly.

A motion was now made before the Divisional Courtfon 
behalf of the defendant for a nonsuit, or in the alterna­
tive, to set aside the verdict, or for a new trial.

The motion was argued before Boyd, C., and Robertson 
and Meredith, JJ., on February 26th, 1892.

March 29t
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J. Q. Holmes, for the defendant. The evidence is 
strongly against the right to recover ; the plaintiff is not 
corrobora as to the accident. The plaintiff knew of the 
trapdoor, f and knew that it was in a dangerous place, 
which distinguishes this from the case of Denny v. The 
Montreal Telegraph Co., 42 U. C. R. 677. I refer, also, to

:: ■
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' Beve“ °n Negligence, pp. 1104-5 ; Mason v. Langford 4 Argument

&146 ; Smith on Negligence, (Black's ed„) pp i57 l581 
Grand Trunk R. W. Co. v. Boulanger, Cass S C Die n
34 Ü cT 487 TwTumair °fthe T0Vm °f Wind°°r’ %
27 ü üî« wn \ , °reat WtStern A r- O».,

and West India Dock Co., 5 T. L. R. 371. Questions shouTd

3 C pZx n u *° jUry: °ollie v- Sd&n, L. B.
3 G F. 495 ; CZar/r v. „/• Zo«*H, J. Allen 80 •
Bridges v. iVort/t ZotkZoti R. W. Co., L. R 6 O B 377 •
Q°B I)"70^ °"d ^<em ti. r. Co^ '

Bigelow, Q. C., for the air 
Montreal Telegraph Co., 3 R.
A. & E. 476.

Match 29th, 1892. Boro, C.
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But there was absolutely no protection supplied by the 
Boyd, c. defendant when it Vas open on the day of the accident.

No safeguard jyas put round it and no one was detailed 
to watch and wlarn persons passing through the door 
leading from the bar to this hall. 1 The person said to be 
there came from the brewery and/ had no instructions or 
duty with respect to the frequenters of the hotel. After 
the accident, the plaintiff says he told Wood, the defen­
dant, and that thereupon Wood locked this door and 
pocketed the key, saying that nobody would fall down 
there again. This is very significant ; it shews he recog- 

"hized the danger of the place, and only took steps for its 
protection after the accident, and he does not contradict 
what is thus said by the plaintiff. The case went to- 
the jury with a most favourable charge for the defence ; the 
questions of the reality of the accident was entirely 
for the jury, and they have credited the plaintiff, as 
against the defendant and his witnesses.

'■-Ihe plaintiff being a customer of the defendant, came to 
the defendant's place of business for the demand and sup­
ply of that which was for the mutual advantage of the 
parties, and so is to be treated not as».mere licensee, but 
as being on the premises by the invitation of the proprie­
tors. That invitation is different in Its legal consequences 
as to safety while on the premises, from the merely hospi­
table invitation which arises between host and guest.
That is the point of distinction between this case and 
Colli8 v. Selden, L. R. 3 C. P. 495, whip® was decided on j
demurrer, and where for all that appeaçéd the plaintiff may j
have been a guest and not-q customeÿf Bovill, C. J., says, j 
at {>. 497, “I find nothing in the
invitation was held out by the defendant to the plaintiff 
to place himself where he did.” And Byles, J., at p. 498 :
“ The plaintiff may have been a guest. That alone would 
not give him a cause of action.” A greater degree of 
diligence is called for in the case of a customer than in 
that of a mere guest. There is also in this case the ele- , 
ment of concealed or unexpected danger by way of a " trap,” 
which i avalisent in the Collie v. Selden case.
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After a consideration of law and evidence I 

factoiy ground on which to change the result 
ment should be affirmed with costs.

Robertson and Meredith, JJ„ concurred.
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1McKklvin v. The City of London et al.

ipence—Obstruction in highway— 
U, *ec. 531, Bub-sec. 4.

Damage*—Remoteness—Action for \ 
Remedy over—R. 8. O. ci

The plaintiff was driving a horse and sleigh along^a highway belongin^to a
large boulder, whereby both horse and eleigh^were overturned. I» en­

deavouring to raise his horse the plaintiff sustained a bodily injury,\>n 
of which he sued the corporation for damages, alleging that 

his injury was due to their negligence 
Held, that the damages were not too remote
Page v. Bucksport, 64 Maine 61 : and Stickney v. Maidstone, 30 Vermont 

738, applied and followed :— ’
Held, also, that the person who placed the boulder on the highway, and 

who had been added as a defendant under section 631 of the Municipal 
Act, R. S. 0. oh. 184, was liable over to the corporation under sub­
section 4.

Vespra v. Cook, 26 C. P. 186, distinguished.
Baker v. Qotfitfd, 17 0. R. 700, followed.
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This action was tried before MacMahon, J., and a jury, 
at the London Winter Assizes, 1892.

The (acts are stated in the judgment of the trial Judge.

Statement.
::

Hellmuth and W. Thomas, for the plaintiff.
W. R. Meredith, Q. C., and T, G. Meredith, for the Refen­

dants the city of London.
Gibbons, Q. C., for the defendant Colwell.

i
January 19,1892. MacMahon, J.

r
The action is to recover damages from the corporation 

of London for an injury to the plaintiff caused by the 
negligence of the defendants’ corporation in permitting a 
large boulder to remain in the highway so rendering it 
dangerous for travel, especially when covered or partly 
covered by snow.

On motion ^y the defendants the city of London, 
Colwell was made a party defendant, under section 631 of 
the Municipal Act. 4
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The injury to the plftintitf occurred while he was driving Judgment, 
a horse and sleigh on the highway at the comer of Palace 
street and Princess avenue in London, the runner of his J- ’ 
sleigh cdming in contact with the said boulder—which had 
been ptfced there by the defendant Colwell,—the plaintiff’s 
horse and sleigh being overturned and the plaintiff thrown 
from his sleigh, and in his endeavour to raise his horse, 
then lying on its side, he sustained a fracture of the right

71
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leg.
At the conclusion of the I submitted the following

1st. Did the stone in question forrii an obstruction to the 
ordinary travel ip the highway ? Answer It did.

2nd. If you find the stone did form such obstruction, 
|iad the city reasonable notice of such obstruction being in 
existence ? Answer :—Yes. r

3rd. Did McKelvin, by the fant of reasonable care and 
skiH,'contribute to the accident, so that but for the wanfôf 
such reasonable care the sleigh would not have been upset? 
Answer :—No.

4th.'Was McIÇelvîbx guilty 0f negligence in the 
in which he endèavoiired to raise the horse?
—No.

case
questions to the jury

$0 Vermont

ghway, and 
e Municipal 
under sub-

id a jury,

ial Judge.
manner 

Answer :

5th. Did the defendant Colwell place the stone in the 
position it was in the street where the accident took 
place ? Answer :—He did. N

6th. What damages do you say the plaintiff is entitled 
to ? Answer $250,

The principal question raised at the trial .. 
damages being too remote, and I at that time 
an opinion that the plaintiff

;he ijefen-

was as to theirporation 
id by the 
rmitting a 
ndering it 
or partly

entertained 
not entitled to recover by 

reason of such remoteness. The view I then had was 
founded on Sharp v. Powell, L. R. 7 C. P. 253, and 
Slime remarks in the judgment of Pollock, C. B., in 
Greenland v. Chaplin, 5 Ex. at p. 248.

A review of the authorities, however, has convinced me 
that I was in error in entertaining that opinion. A case 
on all fours with the one under consideration is Page v.

was
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ion 631 of
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Judgment. Bucfaport, 64 Maine 51.. plaintiff waadriving 
MuoMuhon, a defective bridge within" the defendant corporation, 

when, without his fault, the horse broke through the 
bridge and fell. The plaintiff, in trying to extriçate 
the horse, received a blow from the horse’s head and 

at the time exercising 
ordinary care. It was held in that case that the defect in 
the way was the proximate cause of the injury. Another 
parallel case is that of Stickney v. Maidstone, 3<? Ver­
mont 738, where the plaintiff was driving in the town of 
Maidstone over a bridge which the town was obliged by 
law to keep in repair. The horse driven by him, owing to 
» dcfect ™ the bridge, broke through and became so fas­
tened therein that he could not extricate himself without 
assistance. While the plaintiff was rendering such assis­
tance he was injured by the horse in his efforts to extricate 
himself. It was there held that the town 
such injury, and the defect .in the bridge was held to be 
the proximate cause of the injury to the plaintiff.

In this case the jury have found that the plaintiff 
not guilty of negligence in the manner in which he en­
deavoured to raise his horse. I also refer on this point to 
Osborne v. London and North-Western R. W. Co., 21 
Q. B. D. 220; Beven on Negligence, pp. 90 and 92 ; and, 
Shearman & Redfield on Negligence, sec. 31 et seq. 1 

It was urged on behalf of the defendant Colwell that, 
although the city of London might be liable to the plain­
tiff by reason of their having allowed the street to be 
obstructed and so causing injury to the plaintiff, the defen­
dant Colwell was not liable over to the city, although 
he had, as found by the jury, placed the obstruction in the 
highway which was the cause of the injury to the plaintiff, 
and Vespra y. Cook, 26 0. P. 182, was cited in support of 
that contention ; it also being contended that the recent 
amendment embodied in sub-section 4 of section 531 of the 
Municipal Act did not effect any change in the law.

That contention is not tenable. The 4th sub-section pro­
vides, "Incase an action is brought against a municipal
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ver . 3=-rr i-ans? ” is- sleft, or maintained by another corporation or by any person 
”thc,r ‘han a™t or Wnt of the municipal corporation 
the last mentioned corporation shall have a remedy over 
against the other corporation or person for and may en- 
force paymen/i accordingly of the damages and costs, if any 
which the plaintiff in the action may recover against tlfe 
municipal corporation; provided nevertheless that the
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Jmlgme.it. 0f suit ; and I order that the corporation of London do have 
MacMahon, judgment in their favour, after the entry of such judgment 

against them by the plaintiff, to recover ovér from the 
defendant Colwell the' amount of the judgment to be 
entered for the plaintiff against the defendants the cor­
poration of the city of London, including the plpilftifFs 
costs taxed .therein, and the costs of the defendant corpo­
ration occasioned by defending the said action of the 
plaintiff.

< *T

t _ Both defendants moved to set aside the judgment so. 
entered, at the Hilary Sittings, 1892, of the Divisional z 
Court. 1

The grounds upon which the defendants the city of Lon­
don moved were as follows .—That the judgment

nteqce and the weight of evidence ; 
that the .injuries complyped of were not caused by the 
action of the defendants, but by a second accident to the 
plaiptiff while he was assisting his horse to rise, after the 
happening of the accident in question ; that the damages. / 

too remote ; that the accident complained of was not - 
the immediate and proximate cause of the damage ; and on. 
otKer grounds disclosed in the pleadings and evidence.

The defendant Colwell moved on the additional ground, 
as to the recovery over by the defendants the city of Lon­
don against him, that the stone was placed on the street 
by him with the leave and license of the other defendants.

The motion was argued coram Armour, C. J., and 
Falconbridge, J., on the 8th February, 1892.

TF. R. Meredith, Q. C., for the defendants the city of ' 
^London.

Gibbons, Q. C.J for the defendant Colwell.
Hellmuth, for the plaintiff.
The following authorities were referred to :—
Seven on Negligence (1889) pp. 76, 90-92, 93 ; Shear­

man & Redfield, 4th ed„ vol. 1, sec. 31 et eeq. ; Smith v. 
London amd South Western R. IF. Go., L. R. 6 C. P. 14,22 ;
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Judgment. The opinions of the Courts in Page v. Buekspoh, and in 

Falcônbrïdce a similar case (Stickney v. Maidstone, 30 Vermont 738) are 
J. ’ exactly in point, and I am intllnpd to apply them to the 

present case unless there is clear English or Canadian 
authority the other way.

In Harris v. Mobbs, 3 Ex. D. 268, the plaintiffs testator 
was driving his mare in a cart along a road. She was a 
kicker, but he was unaware of her vice. Passing the 
negligently left on the side of the highway by the defen­
dant, the mare shied, kicked, and galloped, kicking for 140 
yards, then got her leg over tlu^shaft, fell, and kicked her 

„'i driver as he rolled out of the cart. He afterwards died 
from the" kick so received. It was held that though the 

5 immediate cause of the accident was the kicking of the 
mare, still the unauthorized and dangerous appearance of 
the van and plough on the side of the highway was within 
the meaning of the law the proximate cause of the acci-

In Hobbs v. London and South Western R. W. Co., L. B. 
10 Q. B. Ill, the plaintiffs were held entitled to damages" 
for the inconvenience suffered by having to walk home, 
but not entitled tor damages for the female plaintiff’s illness 
occasioned by he( takingtold. This case was commented# 
on by Bramwellps^, Jvfmd Brett, L. J., in McMahon v. 
Field, 7 Q. B. D. 591, in the Court of Appeal, and while 
HobbsL Case was not expressly overruled, a very fine dis­
tinction was drawn between the facts of the two

The Hobbs' Case was not followed by the Queen’s Bench 
Division in LiUey v. Houbleday, 7 Q. B. D, 610.

Both the cases in 7 Q. B. D. arising out of contract are 
stronger authorities in favour of the present plaintiff, ea 
any questic# of remoteness of damages will be construed 
more favourably to defendant in contract than in tort.

In Sharp v. Powell, L. R. 7 C. P. 253, a grating twenty- 
five yards from the place where defendant’s servant washed 
a van became obstructed by ice, there being no evidence 
that defendant knW qf its being obstructed. The water 
flooded over a portiolM the causeway and froze. PUm- 
tiff's horse slipped unou the ice and broke its leg : Held,
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„“If the water had Wen allowed to accum^e ton'd £ 

spot where the washing of the van took place, and had

“ ,h"t ii“* ™« i»v. b«.

faJhne q,U,eSticm oC remoteness of damage is a question of
h ‘ ‘ , “tr of eaoh P”rti=u'»r case, and we

t W ■ si ag6mlthe caflej"»t cited was more remote 
tnan in the one we are considering.
Un’ftodhSCtOridsera,li0n h“ b6en *iven in ‘he Courts of the 
£ t t u v 6 8Ubj6ct of“i”‘ervening cause," and it 
has Wen held there that the intervening cause must be 
cu pabie, and if the intervening person','act is innocent

tbennt:rr:9 n°defence 1 Em^ * 33 °it|™' 485 ;. Past™e v- Adams, 49 Cal. 87. Nor is it if the 
lect o'1” 18 B °hl d °f tender yeMH and immature intel- 
ind 49fiB perao”of,weBk Binford v. Johnston, 82
a.. 26 >or not a free agent-going back to the old 
Scott v- Mepherd, 2 W. Bl. 893.
aJ£ inter:e"inf “use here, if there was one, was the , ,
his hn nCe wblc l Plaintiff Was endeavouring to give to* 
his horse, as to which he has been found guilty of no nelli 

| gence, and which action of his is attributable î the dtl 
dansmlrt the, damage, for which defen'

joumev wth l ble’ ” 40 “ deaile *> Proceed with hi,
J M bein8 Proper and laudable motives, 

e think the judgment as entered should stand. .
settlor8- ?! Baher v' Afield, 17 0. R, 700, seems to 
tWml£ n^ \“d liabilities °f ‘he defendants as between

Both motions will W dismissed, with costs to the plain- 
both defend»1'»0118 w,ere, PrinciPal,y » the joint interest of
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Lanostaff V. McRae, et al.

Vf
\ g

thc rîve?:- g“‘ y °' * in throwing the boom aoron

Held, that the defendants were entitled to judgment.
—vThe use of the boom being lawful by 
ind no negligence in its construction ben

. Per Boyd, C.
121, s. 5), &m
impossible to say that what is thus 
ground of an action of tort. 

Decision of MaoMahon, J., reversed.
ized, can be made the

Statement. This was an action brought by Miles Langstaff against 
William McRaiyJohn Langworth /and one Morris, claim­
ing damages for the flooding of hisland by reason of their 
wrongful act.

The action was tried before MacMahon, J., and a jury 
at Sarnia, on October 1st, 1891.

The circumstances of the case and the findings of the 
jury, fully appear from the judgments.

Litter, Q. C, for the plaintiff
J. B. Fraser, for the defendants.

January 5th, 1892. MacMahon, J. ;—

Action for damages to the plaintifl’s lands and crops, 
caused, as it is alleged," by wrongful acts of the defendants, 
in constructing and maintaining a certain boom across the 
north branch of the river Sydenham lodging therein a 
large quantity of logs, amongst which were a considerable 
number of what are known as sinkers and bobbers, and 
which booms and logs formed a dam across the said river

li1 "All

\

cr
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and 80 caused the water to be dammed back 
plaintiffs land.

At the conclusion of the plaintiff’s case I directed that M"°fh°n’ 
judgment be entered for the defendant Morris, dismissing 
the action ns against him with costs.

Upon the Judgment:

Questions were submitted and answered as follows •
1st, How was the injury to Langstaff’s crops caused ? 

Ans. Caused by water and debris being carried 
Ills property.

2nd, If you find it was caused by the Sydenham river 
being raised was it so raised by the jam at Wallace- 
burgbridge ? Ans. We find that by the excess 

the jam at the bridge that the

:Vj
on to

of rain, 
water was so

and from 
raised.

Srstrsss
S *i-ï i-
îifSïZXZTiïstt)a~

The answer to the fourth question would indicate that 
e jury regarded the collection by the defendants Me-

if the plaintiff is entitra? °f aCt‘0n'but tl,at ia immaterial 
in evidence entitled ^suepeed on the facts disclosed
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Judgment, autumn freshets, the right to, and may float and transmit 
MacMahon, sawlogs and all other timber of every kind, and all rafts 

J* and crafts, down all rivers, creeks, and streams ; * * and 
in case it may be necessary to remove any obstruction 
from such river, creek or stream, or construct any apron, 
dam, slide, gate-lock, boom, or other work therein or 
thereon necessary to facilitate the floating and transmitting 
such sawlogs, etc., down the same, then it shall be lawful 
for the person requiring so to float and transmit such saw­
logs, etc., * * to remove said obstruction, and to con­
struct such apron, dam, slide, gate-lock, boomh or other 
work necessary for the purposes aforesaid, doing no un­
necessary damage to the said r^ver, creek or stream, or to 
the banks thereof.”

The Sydenham is a navigable river above where the 
defendants boomed the logs.

The statute of Michigan, ch. 56, sec. 2041, hàs a some­
what similar provision as to the right of persons floating 
logs down a navigable stream to that contained in our own 
Act, and in the case of Grand Rapids Booming Co. v. 
Jarvis, 30 Mich. 309, it was Held that persons exercising 
the public right of navigating a stream by running logs- 
down it or collecting, directing and storing them are 
bound to do it with due regard to the concurrent 
rights of riparian owners to the use of their lands, 
and they cannot be allo^pd for the sake of render­
ing the business of thus navigating the stream 
safe, convenient, and profitable to them to raise the 
water so as to overflow the lands of such owners. The 
head note to White River Log and Booming Company v. 
Nelson, 45 Mich. 578 is : “A booming company is 
not liable for damages caused to riparian ownefsjby a pro­
per and reasonable use of the right of floating logs ; but 
it is liable if by wilful or negligent management it creates 
or enlarges jams in the stream, thereby overflowing its 
banks to their injury.” w

In Gustave Anderson v. Thunder Bay River Boom Co., 
61 Mich. 489, the defendants were charged that they

THE ONTARIO REPORTS. XXII.]
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amit
rafts

and flood the plaintiff's premises. It was held 
natural flow of the waters was. by the defendant wrong- 
ful and negligent act, impeded and the water and logs 
thrown upon the plaintiffs land, he would be entitled to rf- 
cover reasonable damage for such wrongful act
pJeRet°502e V6ry inStrUCtiVe me °f Haines v. Welch, 12

.The Act provides that obstructions may be removed 
and dams slides, booms, etc., may be constructed to facili­
tate the floating of sawlogs and timber down all ri 
creeks and streams. This provision has 
different objects to be accomplished by the" alternative 

. licenses given by the Act namely : the license to 
obstructions and by such removal facilitate the floating of
timber, logs, etc.; or a license to make certain erections in 
=orsrr ^ ^ damg> Qr boQms go thatthe
ltoatmg of timber, etc, may be .facilitated. But the 
authority to erect a boom could not be considered 
applying to navigable rivers so as in any 
me impeding the navigation of such
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jantfthey adopted the latter method and gathered be- 
MaeMHion, tween 40,000 and 50,000 logs which formed » dam and 

so rendered a brehk in the boom almost inevitable, that 
the jam at the bridge Was caused by the negligent act of 
the defendants in collecting such a large number of logs, as 
already stated, in the boom cannot be questioned. But the 
jury in answer to the third question have found that the 
Sydenham river was raised by the excess of rain and the 
jam at the Wallaceburg bridge, and the question is whether 
a judgment-should be entered for the plaintiff for the 
amount of the damage which It is said resulted from these

XXII.]
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Judgment, a

I!

combined causes.
The point was somewhat’considered in White River Log, 

etc., Co. v. Nelson, 45 Mich. 578. In that case the dam- 
’ claimed were for a series of overflows extending over 

There was evidence tending to
| ftges

à period of six years. , ,
show that as to some of the years the overflows injuring 

caused by extraordinary rain-

I

the plaintiffs lands 
falls ; and tl>e court held that a direction to the jury 

which did not deal with such evidence.

were
wasr

erroneous
In the present easel referred during the charge to the 

rain that had fallen about the time the plaintiff’s land Was 
overflowed, and the jury have considered it in answering 
the second question, although the rainfall was not of an 
extraordinary character.

In the judgment of Graves, J„ in the White River Log 
Co. v. Nelson, at p. 582, he puts the case between the plain-

“ As between the
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tiffs and the defendant in this way : 
plaintiff and t^e Boomitig Co. it was the duty of thecom- 
pany to see thaTîfsTionnection with the logs did ndt result, 
in causing any more flowage of the plaintiff’s land than \ 
would occur by the passage of the logs in a purely natural I 
way. It had no right to deal with them in any mode 
whereby jams would be formed or enlarged so as to cause 
the water to overflow the plaintiff’s land, when it other­
wise would not ; or cause it to overflow there more than 
it would if the logs were left to themselves ; and if jams 
were formed or enlarged in that way to such an extent
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that they did cause the water to overflow the plaintiff’s Judgment, 
land the company is liable for all that flowage beyond 
what the flowage would have been, had the logs .been J” °n’ 
allowed to float down naturally and without 
terference.”

There had been at the time the plaintiff’s land was over­
flowed rain for about two days, and the east branch of th 
Sydenham, which, is much 
branch

artificial in-

, , narrower than the north
-the former being about fifty feet wide with steep 

banks, and the latter 200 feet wide with low banks— 
raised by the rainfall several feet. was

, But the plaintiff's
evidence is that before the boom broke at Morris’ Mill 
about twenty acres of his land had been flooded by reason 
of the jam above the boom, which extended up the river 
about three-fourths of a mile.

, *T answers of the jury it must I think be assumed 
that the defendant's negligent act in throwing the boom 
must be considered as the proximate cause of the iniurv 
to the pamtiff This being so judgment will be entered 
for the plaintiff for $200, with full costs
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makmg a boom below his farni, and so raising the river-
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the phintiffa farm, and that theWy waa cau9ed by ^
bridge. The defendant had a right"tV^t the logs where 
hey were. I cite, as to whether there was negligence or 
"73V' leW York R- V. Go., 3 N. Y. (Abb. 
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Argument. 10 Exch. 261 ; Clarke v. Rama, Timber Transport Co., 9 
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■
Hoyles, Q. C., for the plaintiff, contra. The defendant» 

had no right to act so as to save his own property at the 
expense of other people J )

[Boyd, C.—It is a question of negligence; whether this 
was an act of negligence ?]

The jury have found the act
V 5as

sorting i 
of their
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a negligent, and wrong­
ful act, or at any rate a wrongful act which is sufficient 
for our purpose. I rely on Dickson v. Burnham, 14 Gr. 
594, and the cases cited in the judgment appealed from.

! iMarch 29th, 1892. Boyd, C.!
The defendants set up that the damage caused to the 

plaintiff’s lands was from the mass of lo^-trees and drift­
wood which became jammed at the piers of Wallaceburg 
bridge, and not by any negligence on their part. The jurjA 
in answer to questions find that the injury was caused by 
excess of rain, and from the jam at the bridge by which) 
the water was raised. They do not find negligence on the! 
part of the defendants, but say they were guilty of ai 
wrongful act in throwing a boom across the river.

The judge interprets this to mean that the defendants 
negligently placed a boom across the river by which a 
quantity of logs coming down stream were collected in a 
body, and the boom breaking this body of logs came down 
and formed the jam at the bridge.

This is rather an extension of what the jury replly say, 
and it is imputing to them a finding that tWs alleged 
negligence caused or contributed to the plaintiff’s injury. 
This material point, however, they do nbt pass upon, and 
I should say upon the actual findin

i

ere is not sufficient 
precision to entitle the plaintiff tojûdgment. But upon the 
statutory right of the defendants given by E. S. 0. cap.

: 120, sec. 1, it cannot be said that the mere throwing across 
of the boom was a wrongful Act. This, however, is whàt 
th'eXjury have found, and utfon this finding it is not to be

il ..I
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eluded that negligence is established against 
dants. The statute permits the use of booms subject to 
this that no unnecessary damage is to be done to the stream 
or to the banks (s. 1). The use of booms is not merely to 
facilitate the floating and transmitting of timber, but also, 
as >n incident thereof, for the purpose of storing and 
sorting and keeping possession of the logs above the place 
of their destination. This is recognized in the provisions of 
R. S. 0. cap. 121, sec. 5, and elsewhere. In Dr. Murray’s 
Dictionary boom is defined “as a line of floating timber 
stretched across a river or round an area of water to retain 
floating logs.” The timber of the defendants and others 
boomed some miles above broke loose by reason of anln- 
usual fall of rain or freshet, and to capture these logs aTd 
to save them from going into the lake and so being lost 
the plaintiffs constructed the boom
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judgment, which caused the overtiowage upon the plaintiff’s lands.

The one stream of 200 feet was narrowed to two channels 
of fifty feet etch by this bridge, and it is in evidence that 
a similar jam took place at the Dresden bridge where no 
boom/had obstructed the progress of the timber and debris. 
The object of the defendants in placing the boom was legi­
timate, it was to stop the timber not to create a dam in 
the stream. Neither the natural nor the expected conse­
quences of this boom can be said to have caused damages 
to the plaintiff’s land! Causes over which the defendant 
had no control contributed to this : the vast quantity of 
debris aqddnateri&l that came down with the excessive fall 
of rain broke the boom and this mass was again permanently 
held at the bridge, an obstruction in the stream also lega­
lized. According to English law a man may lawfully 
adopt precautions to save his property against whit may 
be described as the extraordinary casualty of a great flood,, 
and this is not actionable though injury result to his 
neighbour from ".this reasonable selfishness :’’ Neild v. 
London and North-Western R. W. Co., L. R. 10 Exch. 
8. And again this use of the boom being lawful by 
statute and no negligence in its construction being pre­
tended it is impossible to say that what is thus expressly 
legalized can be made the ground of an action of tort : per 
Cockburn, C. J. in Dunn v. Birmingham Canal Co., L. R. 
8 Q. B. 261>

See also Lawler Baring Boom Co., 56 Maine 443; 
Borchardt v. The Wausau Boom Co., 54 Wise. 107 (1882) ; 
Harold v. Jones, 86 Ala. 274 (1886) ; Goodin’s Executor v. 
Kentucky Lumber Co., 14 South Western Rep. 775 (1890) ; 
Field v. Apple River Log Driving Co., 67 Wis. 569. These 
cases may be contrasted with those cited by my brother 
MacMahon and indicate a distinction between the liability 
of one who enjoys the use of the water-course as a highway 
at common law, and one who is empowered by statute to do 
certain acts thereon. In the latter case negligence in the 
act must be established to found liability. This is indeed 
suggested by the Ontario statute, which in warranting the
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construction of necessary booms, provides that no unneces- 
sary damage is to be done thereby to the stream (i. e. the b^Tc 
water) or to the banks thereof (c. 120, s. 1). v

I think judgment should be entered for the defendant 
with costs.

LANGSTAFF V. M'RAE.

Robertson, J.

The R. S. 0. 1887, ch. 120, see. 1, authorizes, the con­
struction, infer alia, of booms on the rivers anXstreams 
in Ontario, for the purpose of facilitating the floating and 
transmitting of sawlogs and other timber, doing nT un­
necessary damage to the river, creek, or stream, of the 
banks thereof. The defendants availed themselves of thi 
provision, and constructed a Ijoom across the north branch 
of the Sydenham river, above RunningVCreek, for the 
legitimate purpose of preventing logs andXimber which 
they were getting out, above the boom, from floating into 
Lake St. Clair, before they could be put together in rafts _1 
A great number of logs belonging to the defendants Md t 
accumulated at and above this boom, in the spring of 1889 _
In May of that year, an unusual fall of rain tfcok place *"
which swelled the north branch of the SydenhaL to such 
an extent that an immense quantity of other logs, timber 

I (t,reea; fc-’,were carried down the stream andlodged among 
the defendant's logs, at the boom in question, which had 
the effect of breaking the boom, and the whole mass floated 
down the river to the Wallaceburg bridge below the lands 
of the plaintiff, where they lodged and formed a jam,'which 
became a dam, and caused the waters of the river to back
suffered damage^ ^ the Plaintiff

At the trial the jury were asked five questions :
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TÎie answer to the second qu^ion, is that the excess of 

used the water to flow

Judgment.
TheiHobertson, J. rain, and the jam at the bri

sufficiei 
the rivt 
found t 
dants ir 
it was b; 
damage, 
jajn at ■ 
qv estion 
” e xcess

back on the plaintiff’s land, 
discloses that the wrongful ckt of the defendants was the 
“ throwing ” of the boom. Aa regards the latter, I cannot 
see how that finding can be supported on that evidence. In 
the first place the statute referrento authorized the construc­
tion of the boom, and the.evidence showed that as far back 
as thirty or^ thirty-five years, booms for the like purpose 
for whiifii the boom in question was constructed, had been 
throwi/ across this river. ' To say then it was a wrongful 

judgment is not correct, and cannot be upheld.
Th/n the answer to the second question, is that the 

injury to the plaintiff, was caused, not by the boom, but by 
the excess of rain, and the jam at the bridge, which caused 
the overflow of the waters, of the Sydenham on to the 
plaintiff’s land.

Now as the defendants were, within their legal and 
statutory rigbtsjjn constructing the boom, and as the 
excess of rain, was ah act of God, for which the defendants 
could not be held responsible, and as it is not pretended that 
the defendants were, in any way responsible for the 
tion of the Wallaceburg bridge, which doubtless was the 
primary cause of thejçm being formed there,I cannot under­
stand how they can be(held responsible for the consequen­
tial damages resulting from the formation of the jam at 
the bridge. The plaintiff no doubt has suffered damage, and 
so suffered by reason of the water bèing backed up from 
the jam which formed at the bridge. But there 
an utter failure of evidence to shew that there was any 
negligence or unskilfulness on the part of the defendants. 
They had a right to construct the boom, and there can be 
no doubt that had it not been for the extraordinary freshet, 
which then took place, no damage would have followed 
from its construction. To maintain his action the plaintiff 
was bound to give evidence'to shew that the damage sus­
tained by him, was the consequence of some negligence, or 
unskilfulness chargeable to the defendants.
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The boom was constructed in the usual way and was Judgment, 
sufficient for all purposes for which it was thrown across R«b^, j. 
the river, and even if it is to be inferred that the jury 
fougd that there was negligence on the part of the defen­
dants in the construction of the boom, they do not say that 
it was by reason of the boom alone that the plaintiff suffered 
damage, but they say it was “ by excess of rain, and the 
ja n at the bridge.” Now for the present set aside the 
y estl0n the ja™. and consider the finding in regard to 

excess of ram.” That the jury found was one of the 
ses which occasioned the damage. Now if for argu­
fy sake, it is admitted that the other 

neg|igent construction of the bo 
the case ?

The rule, as I understand it, is that when the fact i

89
icess of 
to flow 
i fourth 
vas the 
cannot 

nee. In 
mstruc- 
ir back 
purpose 
id been 
rongful 
iheld. 
nat the 
, but by 
caused 
to the

ca
mel

cause, was the 
How does that affectom :

that the damages claimed were occasioned by one of two'
forfo’ tVne,0f ™Mch the defendant is responsible, and
Lus fafi ifrh a 7 the plaintiff
must fail, if his evidence does not shew that the damage

Pro(kccd bT the f°rmer cause ; and he must fail alfo

;a| and 
as the 
indents 1 
ed that 
e crée­
ras the 
under- 
iequen- 
jam at 
ge, and 
p from 
re was 
as any 
ndants. 
can be 
xeshet, 
illowed 
laintiff 
ge sus- 
ince, or

if it is just as probable that they were caused by the one 
“ the other, as the plaintiff is bound to make out a case

to cri F70n anCe0f evidence- Here it is not necessary 
«nr" 1 y eX,aT6 th6 6vidence- because the jury have
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ted together, which caused the overflow fu...
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Judgment. Could have prevented the injury which was complained of, 
RobS^ j. they could have prevented the water from flowing down 

the stream below their mill, during the excess,ve frosts 
which would have obviated the difficulty, but they did not 
chose to do so: "It was a question whether they should 
incur a certain loss themselves, or run the risk of inflicting 
loss upon the plaintiff, and they preferred the latter alter-
native,” per Street, J„ at p. 230.

The other cases referred to by me are Blyth v. Birming- 
Water Works Co., 11 Ex. 781 ; Brown v. Susquehamm
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[CHANCERY DIVISION.] 

Scanlon v. Scanlon.
1
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etc.” Earlier words must be taken to be the governing 
words : Theobald on Wills, 2nd ed., p. 100 ; Doe d. Serum 
v. Ashley, 10 Q. B. 663 ; Smith v. Bonnieted, 13 Or. 29, 
especially at p. 33 ; Harman v. Gurner, 35 Bea. 478: Newton 
v. Lucas, 6 Sim. p. 54, S. C. in App. 1 M. & Cr. 391 ; 
Travers v. Blundell, L. R. 6 Ch. D. 436. The learned 
Chancellor finds there was no exclusive use in regard to • 
this property between the two houses. The onus is on the 
other side to shew where the property commences which 
they are entitled to. If the lane is not a street in the 
legal sense, it is not a street at all.

Armour, Q. C., for the defendants. Travers v. Blundell, 
was a case of a power of appointment, and is quite a differ­
ent case. The Court held the intention was to exercise 
the wholê power. Smith v. Bonnieted was a case of a 
broken front, and the devise being the name of " my farm,” 
the question was, what was meant by * my farm."

The devise is “all that real estate owned by me,” not 
“all the real estate.” The rule in Theobald does not 
apply. It is a particular description, not a general descrip- j 
tion. In Lawrence v. Ketchum, 4 A. R. 92, the matt 
much discussed. Webber v. Stanley, 16‘,-G, B. N. S. 698, 
seems the leading case ; Hardwick v. HdràMck, L. R. 16 
Eq. 168 ; Smith v. Ridgway, L. R. 1 Ex. 3$I7 may also be 
referred to. .

The cases cited for the plaintiff support our contention. 
Thus Smith v. Verner was a devise of “ all that his free­
hold estate.” The action turned on the meaning of “ estate.”

THE ONTARIO REPORTS.

Argument.

!

>r was

ii

March 29th, 1892. Ferguson, J.

In the year 1867 the late Michael Scanlon became the 
purchaser of and had conveyed to him the west part of 
lot number forty-six according to a plan of John Stoughton 
Dennis, P. L. S. In the conveyance the land is described 
by metes And bounds, which show that it had a width on 
the north side of St. Alban’s street, in the city of Toronto, 
of twenty-six feet, more or less, and a depth of two

u

5
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hundred feet, more or less, to a l*e twenty feet wide. Of Judgment, 
this land Michael Scanlon continued to be the

on or about the tenth day of

eming 
Renow 
Jr. 29, 
Tewton 
\ 391 ; 
earned 
;ard to ■ 
on the 
which 
in the

till Ferguson, J.owner
the period of his defith,
July, 1886.

In the year 1882 this lane was in some way converted 
by the city corporation into a street and called Phipps’ 
street. The houses on St. Ilban’s street and on Phipps’ 
street were long before the publication of the will of 

\Michael Scanlon, hereinafter mentioned, numbered. On 
this property there were at and before the time of the 
purchase of it by Michael Scanlon two houses, not far from 
being of equal dimensions, one fronting on St. Alban’s 
street and the othei fronting upon this lane, now Phipps’ 
street. The nu ber of the house fronting on St. Alban’s 
street was 32. The number of the house fronting u„ 
Phipps street was 21. The numbering of the one on 
Phipps street took place, as nearly as I can learn from the 
r-f’ soon Sfter the lane was converted into a street in 
1882, long before the making of his will by Michael 
y, a,nd' no doubt> to his knowledge. The house on 
St. Albans street had presumably been numbered many 
years before. Each of these houses had from the 
date of the purchase of the land by Michael Scanlon (and 
présuma y from an earlier period) been occupied 
separate and distinct tenements, though the ground between 
the two fences, one in the rear of each house, seems to 

ave been used (but only a little) in common, or rather, as 
t appears by the evidence, in confusion, by the occupants 

of these tenements. Although there appears to be
amongst the figures given by the witness as to 

assessment, it does appear that the house on Phipps’ street 
was assessed during the lifetime of Michael Scanlon separ- 
11m f er fr0m the 0De 011 St. Alban’s street [the 

least o*6n c ^a^er nam'ng h™ as owner), sometimes, at 
deer,' Tt* r0ldat>e °t twenty-six feet by one hundred feet
deep. It is contended that this
frnnt!°meti.?e8 ^ a3se99ment was for a somewhat less 

ge an at. 112 feet deep. Owing to some uncertainty,
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Judgment. ;n the mates of the evidence before me, I cannot say 'pre- 
Ferguson, J. cisely how this is. /

The house’on St. Alban’s street was assessed during the 

lifetime of Michael Scanlon as having a frontage of twenty- 
six feet by one hundred feet deep. It will be borne in mind 
that the distance, according to the conveyance to Michael 
Scanlon, in 1867, from St. Alban’s street to Phipps’ street 
is 200 feet more or less. The learned Judge, before whom 
the evidence was taken says, in his judgment, that each 
house had been assessed as having a frontage of twenty-six 
feet by one hundrèd feet deep, and I think this may be 
taken to be Sufficiently accurate and in accord with the 
notes of the evidence that I 'have.

This being the condition of the properties, Michael 
Scanlon, the owner, made his will on the 21st day of 
April, 1886, and died, as before stated, on or about the 
10th day of July in the same year. The parts of the will 
that are material here are in these words :—

“ I devise unto my brother, John Scanlon, of Toronto, 
labourer, all that real estate now owned by me, being num­
ber thirty-two on the north side of St. Alban’s street in the
said city for and during his natural life, and after his 
death I devise the same unto the children then living of 
my brother, Cornelius Scanlon, share and share alike.

“ I devise all the residue and remainder of my real estate 
wherever situate, owned by me at the time of my death, 
unto my sisters, Bridget and Kate Scanlon, their heirs and 
assigns, share and share alike.”

Bridget and Kate Scanlon are in possession of the house 
on Phipps’ street, and contend that it passed to them by 
the residuary devise.

John Scanlon contends that both these tenements and 
the whole half lot purchased in 1867 by the testator passed 
to him for an estate for his life under the devise to him 
in the will ; and he brings this action to recover, amongst 
other things, possession of the house and land fronting on
PWpps' street, calling it the “ rear portion ” of the lot, ask­
ing at the same time to have it declared that under the i

(
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wil! he is entitled to the whole, of course, for an estate for Judgment, 
life, though he does not in his prayer say so _ -------

This bgjpg the matter of dispute between the parties the er8Ue°n'J' 
question arises as to what, in this respect, is the true 
meaning of the will.

There is some evidence going to shew, and which it is 
contended does shew, that the testator in his lifetime
I—,“d ,ref6ITed ‘° this Pr°Perty (meaning the 
whole of it) as his property on St. Alban's street. Such 
evidence was, of course, quite admissible. I do not, how­
ever, think it of much force. It appears in the cross- 
examination of Kate Scanlon, and is in answers to leadi 
questions framed by counsel. Vit does not 
of a pointed or forcible character.
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oftheTf îi W1TU ™y great W a«ainst the contention 
of the defendants. The case Barman v. Owner, 35 Beav
478 wa9 referred to and relied upon to some extent by 
both counsel. There the testator by his will, dated in 1862 
had devised to his son and his heirs "all that his,freehold 
estate situate in Three Colt street, Old Ford, Bow in th
ZXt ! ltoeXf The Master of the Rolls', Lord 
Komilly in giving judgment, said: “The only question is 
what is the meaning of the word ‘estate.’ When tie 
testator bought this property, his estate in Three Colt 
treet consisted of this plot of land, 134 feet by fifteen feet

"lte’marTired 5 “y tha‘1 doL
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It is
i XXII.Judgment, thirty-two on the north side of St. Alban’s street. 

I'ergueon, J. common knowledge that it is the house that is numbered 
and this was not at all deputed. The whole of the words 
descriptive of the

SI but v 
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. betwei 
reason, 
nearly 
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Thej

[6ci of the gift must be read. The 
words “ being nufnber thirty-two ” cannot be rejected 
was contended. These words plainly, as I think, shew 
that the gift is of this house and the real estate, or 
land, upon which it is, and belonging or appertaining to 
it.' Here the testator says, "all the real estate oivned 
by me,” etc., but the

sul

as

of these words, “ being jium- 
ber thirty-two,” as they are used by the testator, I think, 
clearly confine the gift to the house number thirtv- 
two on St. Alban s street, and the lands belonging or apper­
taining to this house to the exclusion of the other house 
and the lands belonging or appertaining to it. This is the 
view taken by the learned trial Judge. It seems to bo in 
accord with what Lord Romilly in the case above referred 
to says would have been his opinion if the testator in the 
case had designated the property devised by the number 
of the house.

I have examined all the other cases and authorities 
\ referred to on the argument. As has often been said, it is 

difficult in cases involving the constructions of wills to 
find authorities which afford any certain guide to the 
proper conclusion. Yet I can scarcely entertain a doubt 
that the opinion expressed by the Chancellor, the trial 

X Judge, as to the meaning of this devise to the plaintiff is 
Xhe correct one.

use

:

Robe:

porflioX of the boundary between the two 
evidence shews that there were two 

fences, one in\the rear of each house, there being between, 
them some lank! that was, in a way, used in common by 
the occupants if each house, the fence in the rear of the 
house on St. Alban’s street not being so far back as the y 
middle or centre line between the two streets. Also that- '■ 
there had been a ferice at or not far from the centre line 
between the streets jrhich had been allowed to fall into 
disrepair to such an Extent as to be almost out of existence,

properties. \The

r
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Robertson, J„ concurred.
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Campbell et al. v. Dunn et al.î
Life Insurance—Benefit of children— Will-Powers oj executor» and testa­

mentary guardian as to proceeds— It. S. O-, 13G.
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A testatrix having insured her life and made the policies'nayabh 

two daughters, by her Vill reqùested her executors, the defend 
place the amount thereof in some thoroughly safe investment until her 
daughters’ majority or marriage, when the amounts and jheir accumu­
lated interest should be divided equally between her daughters, and ap­
pointed her husband, the plaintiff, their guardian. Z\ .

In an action brought by the guardian to have the proceeds bf the policies 
handed over to hhn by the executors 1 ,

Held, that the insurance moneys being made payable tb the daughters 
were by 53 Vic. d. 39, sec. 4 (0.), severed from her estateat her death 
and her testamentary directions could not affect the fund beyond what 

__y was permitted by that statute, and R. S. 0. c. 136 X
/ " ' Held, also, that during the minority of the daughters the trdptees 
/ pointed by the will as provided for by section 11, R. b. O.

by section 13, invest in manner authorized by the will ; but —-
insured could give directions as to the investment, she was not tobontrol 
the discretion of the lawful custodian bf the fqnd and child, in c^e the 
income was needed for maintenance or education, or the corpiis\lor
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( advancement :— 
that the, 

of determ
guardian was the custodian of the daughters with the 
ining to a large extent what should be expended in 

ir bringing up, and that the executors had charge of the 
tion and; utilization of the fund :— ■ . T

Held, also, that section 12 of R. S. 0. c. 136, does not justify an Insurance 
Company in paying the amount of a policy to a testamentary guardian ; 
the guardian there named being one who has given security and that 
the Court should not transfer the moneys from the executors to the 

ry guardian, as his right to handle any part of t^e 
the trusts specified in the will, the execution of

v\ Held, also, 
I incident 

their bri:
it preserva-

father as testaments 
fund was subject to 
which was vested in the executors.

This was an action brought by Pearl Spinsby Walker 
Campbell and Queen May Campbell by their guardian and 
next friend George Benjamin Alderson, and the.said George 
Benjamin Alderson, who was their stepfather, against 
Thomas Dunn and James Chambers the executors of their 

mother’s estate.
The plaintiffs’ statement of claim set out the provisions 

of the will of the mother, Mary Jane Anderson, which after 
making certain bequests of money, proceeded as follows:

“ 8. To my two daughters, Pearl Ann Campbell and
Queen Campbell, two life insurances which I hold * * the
amount of both of these life insurances I require my

Statement.
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on the iïfe of the mother in favour of the two daughter» 
which had been received by the executors, as well as the 
moneys deposited in the postoffice savings bank by the 
deceased in her lifetime, should be handed over by the 
executors to the guardian.”

The defendants set up that they were the proper cus­
todians of the moneys in question, but offered to submit 
to any order made by the Court.
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The action was tried at Woodstock, on April 1st, 1892. 
before Boïd, C.

Moss, Q. C., for the plaintiffs. Tile plaintiff, Alderson, as- 
, guardian, is the right person to receive the money, and any 

direction in the will to the contrary, is void : Scott v. Scott, 
20 0. R. 313 ; R. S. 0. ch. 136,secs. 5,11, and 13. The testa­
mentary guardian has the right to control and manage the 
whole estate: Huggins v. Law, 14 A. R. 383; R.S.O. ch. 137, 
secs. 14 and 18. The will (clause 8) assumes to tie up the 
whole of the insurance moneys to be accumulated until 
the daughters come of age, or marry, but there should be 
an investment and-an application of the income for main­
tenance and education: R. S. O. ch. 136, sec. 13. ri*he 
testatrix had merely power to appoint a trustee without 
giving him any directions or instructions which would be 
in conflict with the powers and duties conferred -bv the 
statutes. ™s

1 ii

f April 9,
/
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Thomas Wells, contra. The ijrfuranee moneys are the 
creature of the statute : R. S. 136. The testatrix
had the power to appoint a trustee, and she did so to take 
care of the money : sec. 11. The money should not be 
paid to the plaintiff who is merely a testamentary guardian, 
and has not given security : secs. 12 and 14. The money 
was received by the defendants as exjgjjtors under section 
12. The guardian referred to in R.t&O. ch, 137, secs. 14’ 

and 18, is appointed for a limited pufqjoae, and has not the 
power as one appointed under the Surrogate Act. It issame

in the discretion of the executors to accumulate the interest.
i
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JZP'y hJ01 maintenauce- 16 would be to the interest. 
Of the guard,an to apply the interest for maintenance 
so his duty might conflict. Scott v. Scott, 20 O R ’ 3Ï3mmfmmmm
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Judgment, effect of the statute as to .life insurance has to be consi- 
Boyd, O. derèd, B. S. 0. ch. 136, which is extended to women as 

well as men by 53 Viet. ch. 39 (0.). Section 4 of that Act 
declares “that a policy * * effected by any woman on 
her own life, and expressed to be for the benefit of her 
* * children * * shall be deemed a trust in favour of the 
objects therein named, and the moneys payable under such 
policy shall not, so long as any object of the trust remains 
unperformed, form part of the estate of the deceased or be 
subject to her debts.” ^

These insurance moneys being made payable to the 
daughters by the terms of the policy are therefore by this 
legislation severed from the estate of the mother at her 
death, and her testamentary directions cannot affect the 
fund, beyond what is permitted by the statute.

Now section 11 of the revised Act (ch. 136) provides 
that the insured may by will appoint a trustee of the 
money payable under the policy, “ and may * * make 
provision
under the policy.” That provides for directions being 
given as to the manner in which the policy moneys are to- 
be invested until the time when thèy are payable to those 
entitled, and will commonly be commensurate with the 
minority of the children to be benefited. Such a suspen­
sion of payment is contemplated by section 4 already 
quoted and till the trust (involved in making payment to 
the proper hand) is performed, these moneys shall not be 
regarded or dealt with as assets of the deceased.

Section 12 of the revised Act is in case of the 
companies and provides a suitable hand to receive pay­
ment so as to discharge the insurers while the beneficiaries 
are still minors. That payment may be to the trustee 
appointed as in section 11, or if no such trustee, then pay­
ment to the executors appointed by the deceased or to a 
guardian of the infants or a trustee judicially appointed, 
as mentioned in this section.

Then comes section 13 which throws light on the provi­
sions to investment in section 11. The trustee named by the

102 XXIITHE ONTARIO REPORTS.
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insured or the Court, and the executor or guardian may 
invest in certain specified securities " or in any other man- 

authorized by the will of the insured," and may 
apply all or any part of the annua! income in and towards 
the maintenance arid education of the children in 
manner as

1» Judgment. 

Boyd, C.
,s-
it ner
n
ir such

the trustee, executor or guardian thinks fit, and 
may also advance the whole or part of the fund during 
minority upon suitable occasion as indicated in the section.

I read this as meaning, that while the insured can give 
directions as to the investment of the fund during minority 
(as in this case), these J

e
h
IS-

e

e not to control the discretion of 
the lawful custodian of the fund and of the child in case th 
income is needed for maintenance and education, 
the corpus is needed for advancement.

Here the wish of the testatrfe was that the moneys 
should be accumulated till each daughter was twenty-one 
years old and then divided ; but with pç< 
division in case of marriage.

The money has been received by the executors and actually 
invested so as to be payable in moieties as each girl arrives 
at the given age, but with interest 
That interest

are
is

eir or in casee

s
e ovision for earliere
le­
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o payable half-yearly, 

be applied biennially, either for mainte- 
be reinvested, according to

can
nance and education, 
circumstances.

e or can

Having regard to the doctrine of the Court that 
maintenance can be allowed in spite of a direction to 
accumulate, I consider that the law adds a parenthesis 
to the will of the testatrix by which the accumulated 
interest is to be divided at majority (unless earlier applied 
tor maintenance and education). Thus read there 
repugnance between the will and the statute.

It is lamentable that the dual safeguard intended by th 
testatrix for her daughters should be the occasion of con­
troversies which can neither benefit the children nor the 
estate. The first duty of the Court is to consider the wel- 
fare of the infants and to act so as to promote their best 
interests. That would be manifestly by the concurrence of 
both executors and guardian,in the tuition and

y
o
ie

le
r- is no
3S.

36 er-
a

>1
i-
le main-

1



X

(

104 the ONTARIO REPORTS [VOL. XXII.]
J udgment. 

Boyd, C.
tenance of the children and as to the manner of investment.

It is plain that the daughters were to be left in the eus- 
tpdy of their stepfather, and that carries with it the incident 
of determining to a large extent what should be expended 
in their up-bringing, having regard to the extent of their 
inheritance, and their station and prospects in life.

On the other hand, the mother seems to have depended on 
the executors in caring for the preservation and utilization of 
the fund so th^t it should be forthcoming when required ; 
but meanwhile’bhw is to be so managed that the income 
shall be paid as ndeded to the guardian. The principles 
which guide the Court in the application of moneys for 
the benefit of infants are those whibh should govern the 
holders of the funcl^and the expeg^ders of the income, and 
if they have not the good sense to work together amicably 
the whole estate may be seriously impaired in the 
flicting attempts of each to administer it in a more excellent 
way than the other.

But leaving the ethics of the case, Income to the strict 
law which each party invoked.

Till the other day there was no power bestowed upon a 
mother to appoint a guardian by will to her children ; for 
by the terms of the enabling Act, 12 Car. II, ch. 24,
8, the privilege was confined to the father: Ex
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Edwards, 3 Atk. 519. But in 1887, following the English 
Act of 1886, by 50 Viet. ch. 21, sec. 3 (0.), the mother 
may by deed or will appoint a person to be guardian of% 
her infant (if the infant be unmarried) after the death of 
herself and the father of the infant : R. S. 0. ch. 137, 
sec. 14. By section 18 of the Revised Statutes, such a 
guardian shall have authority (unless such authority is 
otherwise limited) to act for the infant, and shall have 
charge and management of the infant’s estate, real and 
personal, and the care of the infant’s person and education.

Now the appointment of the stepfather as "guardianof 
the daughters," would import control of person and estate 
if not modified or limited otherwise. That modification is 
found in this will by the earlier provision made as to
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the investment by the executors of these insu 
so that the estate and the ranee moneys, Judgment. 

„ Person8 of the infants are in
different hands. Examples of this may be found in the 
books nr,smgm cognate circumstances, c. g„ Knott v. Goiter 

h. 192, and In re Lord A’orbury, lr. B. 9 Eq 134 
, But ftga™;is 11 competent for the testamentary guardian 
to receive this insurance money so as to discharge the 
companies ! And, if not, should it be the function of the 
Court to transfer the moneys when received by the 
tors after investment to <the guardian ?

m°

sprïSî;
««rüëwil" TTm”^ V- “ *S ?T h“°snïs ‘■«■ïi'-Æ1!: r

costs of 1 think next friend should pay the

at'"* ■1«—VOL. XXII. O.R,

Boyd, C.

execu-

i

entitled to a

ri



106 [VOL.

Judgment, reference to ascertain whether the fund has been rightly 
Boyd, C. invested so as to realize the current rate of interest—all 

things being considered—and as to whether the income has 
hitherto been rightly applied, and also to fix a scheme of 
maintenance if the parties cannot agree. Costs and further 
directions will be reserved.

On the settlement of the judgment, the question as to- 
the disposition of the money deposited in the postoffice 
savings bank, was spoken to on May 27th, 1892, before 
the Chancellor.

W. Read, for the plaintiff, contended that the testa­
mentary guardian should be declared entitled to the fund 
for the infants, the will being inoperative as to the same.

E. W. M. Murray, Q. C., for the executors, did not claim 
any interest in the fund.

John Hoskin, Q. C., the official guardian, contended 
the fund should be paid into Court.

The Chancellor.—The fund having been brought be­
fore the Court by the parties, and there being a contest as 
o its custody, I will order it to be paid into Court for the 

protection of the infants : Huggins v. Law, 14 A. R. 383; 
Kingsmill v. Miller, 15 Gr, 171.
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Roche v. Ryan.
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/
This action

damages because, the defendant had, as alleged, wrongfully 
excavated upon and dug up, and otherwise interfered with 
and obstructed, certain streets laid out and described 
map or plan of a portion of the town of Smith's Falls

i«oCvCtir tri6d Bt Perth' at the Autumn Ass™
of 1891, without a jury, before Street, J., who reserved
his decision, and subsequently delivered the following 
judgment, in which the facts are fully stated. "
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id

m on a
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18
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October 27th, 1891. Street, J.:—

The plaintiff was the owner of a tract of land within 
he limits of the town of Smith's Falls. In 1886, he had 

subdivided into small lots and ran streets through it and 
registered h’s pla”. Upon this plan two streets, called 
John street and Herbert street, are laid down as intersect- 
mg one another.

On 27th August,1890,theplaintiff sold to the defendant
Ztm °n that * king at the inter-

he dZd M !rCetS' °n 2nd !890, he soldto
LLt i rl nUmber 15 0n Herbert street- also at the 
mtersection of these streets ; and
he sold to
same streets.

It

a

°n 6th September, 1890 
Munroe lots 23 and 24, at the comer of the 
Conveyances were made at the dates above sZdiT th registered^hortly afterwards. Notwith- 

shmdrng these sale, the^hole tract surveyed continued 
to be fenced and enclosed, and to be used as a pasture ffeld

one

Ji
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Judgment. lmtil the spring of 1891. Before making his survey the 

street, J. plaintiff applied to the council of the town for leave to lay 
out his streets of a width of forty feet, instead of sixty-six 
feet, but the leave was refused.

XXII.]
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In March, 1889, Mr. Cromwell, P. L. S., under instructions 
from the town council, prepared a plan of the whole of the 
property comprised within the corporation limits, and this 
plan, signed by the mayor and sealed with the corporate 
seal, was registered in June, 189Ô. It embodied the survey
made by the plaintiff, and shewed the lots and streets laid 
out by him of the property in question. In September and 
October, 1890, the defendant tookifrom the land, shewn 
John and Herbert streets, and from the lots he had

as
"

chased from the plaintiff, a quantity of building stone ; and 
the action is brought to 
of it taken from the streets.

the value of the portionrecover
: % SCI

At the trial I fixed the quantity as being fifty-five cords, 
and its value to the plaintiff at $2 a cord. The defendant 
denied the plaintiff’s right to recover, setting up that th 
property in the streets was in the corporation, whose leave 
he allegedhimsejf to have obtained. He shewed that he had 
had conversations'with two out of three street commission­
ers: thA these two

provided 
road alte 
vested in 

By set 
street, bri 
the muni 
the indivi

I!
e

up to the ground at his Request 
and authorized him to take the stone, provided he made the 
street passable afterwards. The third street commissioner 

not consulted upon the matter, nor was he notified to 
attend, and the leave given was merely verbal.

On 20th October, 1890, after all the stone

came
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had been taken, the defendant applied to the council fob 
leave, and a resolution was passed referring it to the street 
commissioners to open up these streets if they should t.hlnlr 
proper. No meeting of the commissioners is shewn to have 
taken place ; but, çn 5th February, 1891, an agreement was 
entered into between the corporation and the defendant, 
whereby he agreed to grade and level these streets in con­
sideration of the corporation granting him the stone which 
he should excavate in the course of his work. The streets 
were afterwards graded and levelled by him to the satis- 
faction of the corporation.
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;he , . , "S uPon fche law relating to streets Judgment,
questions which it is not always an^y m'atterto anTwef ^ J' '

: 8al™ havebeen ™ade under it, and even then
streets laid out upon it may be altered by order of a Judge 
upon notice to all parties concerned. ®

By section 62 of the same Act it is declared that all 
allowances for streets laid out by individuals, and upon
VH ! r been SoIdl sha11 be public highways; pro­
vided that the municipality shall not be bound to keep 
such streets in repair until they have been established by 

°therW1S° aaSUmed for public use by the coi,

jLTr T 0f,R S-,°- =h. 184, "Unless otherwise 
P T,t !lr’ he 8011 and freehold of any highway or

strSt hrVl0n 52^ of theAmezAct, “eveiy public road, 
street, bridge or other highVSy * • shall be vested in 
the municipality : subjmt to any rights in the soil which 
the individuals who laid oiit such road, * . reserve(l" 

y section 631, sub-section I, the corporation is required 
in rCMi™ XbaI' r”ad8and hi6hwaya in its jurisdiction 
notTlrpW toby SUb"Se;t,0n 2 this provision is declared 
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Judgment.

Street, J.
cover the soil and freehold, as well as the surface, and it 
would be unnecessary to save to the individuals who laid 
out the streets the rights which they had reserved in the 
soil unless the effect of the section would otherwise have 
been to deprive them of all rights.

Then by section 565 the corporation are authorized to 
sell the minerals found under any public highway ; and 
this power, although perhaps not inconsistent with the 
view that the Crown is owner of the freehold, is entirely 
inconsistentyvith the idea of a continued privât
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The question is thus, I think, narrowed to one between 
the ownership of the Crown and that of the municipality, 
when once it has passed from the private owner; and in 
the present case, if the right has passed out of the plaintiff, 
it is immaterial whether it has become vested in the Crown 
or the municipality, for in either case he could not recover.

It is argued for the defendant that the plaintiff’s 
ship ceased when he had sold lots fronting on the streets 
which he laid out through his land, because thei^under 
sec. 62 of R. S. 0. eh, 152, the streets became public high­
ways. It is argued for the plaintiff that his ownership 
of the streets continued at all events until the corporation 
had assumed jurisdiction

In

I

owner-

:!

the streets, and that they 
did not do this until after 20th October, 1890, when all 
the ^pne in question had already been taken.

Assuming the law to be that at some particular period 
of the dedication to the public, the freehold passed out of 
the plaintiff and became vested in the corporation, I think 
it must be taken that having become so vested it remained 
vested, and was not subject to be divested again and re­
vested in the owner without the consent of the corpora­
tion. It must also, I think, be taken tojde law that when 
once a road laid out by an individual has been assumed 
a public highway by a corporation, thereafter it can be 
closed and altered only by by-law of the corporation and 
not by the order of a Judge. There appears to be an in­
termediate stage between the act of selling a lot fronting

over

!

;
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1 it on one of hie streets by a proprietor, and the assumption 

by the corporation of the street as a public highway, dur­
ing which, with the consent of the purchaser of the lot 
and by order of a Judge, the proprietor may close up the 
street and terminate the intended dedication, and it is diffi­
cult to conceive that during this stage the ownership 
be otherwise than in the original proprietor. See O’Brien 
Y. Vülage of Trenton, 6 C. P. 350„7 C. P. 246; Re Morton 
and Corporation of St. Thomas, 6 A. R. 323, at pp. 333-4 

My conclusion therefore is, that until the corporation 
have assumed as a public highway, which they are bound 
to keep m repair, a road laid out by an individual—so loua 
intact as they have not accepted the dedication offered to 

that proposed dedication is revocable, and the pro­
perty in the streets remains in the individual.
> In th
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present case the acts relied on by the defendant 
as shewing the assumption of the streets by the corpora­
tion as public highways seem to be insufficient to establish 
R. The public had never by travelling over them accepted 
the proposed dedication, and the council had done nothing 
but embody the plaintiff's registered map with their own 
lhis was not a corporate act which rendered them respon-

L “iD r6pair; ifc was ™e-'ely such are-
ogn t.on of the existence of* private sub-division as cor- 

porations are constantly making with regard to the original
in reif’• A municipa ity’ for m9tance, is not bound to keep 
m repair an unopened road allowance in the original siir- 
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and naPi”P 10 d.° so’to °Pen up these streets. Until then 

p r aps until the execution of the agreement with the

e
er.
er-
ats
1er
:h-
»ip
on
ey
all

Iod
of
ik
ed
*e-

aa-
assn

as Abe
id
n-
«



Hi
<

112
THE ONTARIO REPORTS. [VOL.

------- defendant in February, 1891, the title to the soil and the
Street, J., freehold remained in the plaintiff, and his possession

not interfered with. The injuries complained of 'wore 
committed before the 20th October, 1890 ; and I think the 
plaintif! is entitled to recover for fifty-five cords of stone
tb'e$mgh°Court8s?T WUh hU fullcosts of this action upon

I have referred to Kronsbien v. Gage, 10 Gr. 573 • lie 
Trent Valley Canal, 11 0. R. 687; Corporation of Sarnia. 
v Great Western R. W. Co., 21 U. C. R. 59; Rowe v. Sin-

R 233,ttt P' 246 ; Coloration of Wyoming v. 
Bell, 24 Gr. ,->04; Cox v. Glue, 5'C. ti. 533, and the 
referred to in them.
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The defendant moved on notice to set aside the jtidrr- 
ment entered for the plaintiff, and to have the judgment 
entered for the defendant.

In Michaelmas Sittings, November 28th, 1881, before a 
Divisional Court composed of Galt, C.J. and (IiaoMahon.J 
G.tl. Watson,Q.C.,supported the motion. The lands in qu 
tion were streets or highways, a plan having been filed 
and lots sold according to it. This is expressly laid 
down m ffooderham v. Corporation of Toronto, by 
the judgment of Ferguson, J„ which is affirmed by 
this Court, 21 0. R. 120, 128. See also O’Brien v 
J Trent°n’6 G P- 350 i v. Boulton, 15 U.

a n 2”2 ’ R<< Morton and Corporation of St. Thomas, 6 
A. R. 323 ; Glen on Highways, 29 ; Dillon on Municipal 
Corporations, 4th ed„ 640, 643; Tiffany on Registration, 
3o0. But apart from this the evidence shews that there 
was actual acceptance of the dedication of the si 
The plaintiff, moreover, by the sale of the lots parted 
all his interest in the streets. And further, the defendant 
as the owner of the lands fronting on the street, t£s the 
fee in the land to the middle of the street, and therefore 
had a right to do what he did : Rowe v. Sinotair, 26 C.
P. 233, 245 ; Berridge v. Ward, 10 C. B. N. S/400; Simp­
son v. Bendy, 8 C. B. N. S. 433, 472. The,Amendant in
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Judgment, the cause of action. [The learned judge set out the state- 
Galt, C.J.

* ]
ment of facts from the judgment of Street, J., ante, and land t<
continued.]

The learned Judge has given a most carefully considered 
judgment, and refers to the different sections of the Muni­
cipal and Land Surveyors' Acts bearing on this question. 
After fully going iiito the question, he arrives at the fol­
lowing conclusion : “ My conclusion, therefore, is, that 
until the corporation have assumed as a public highway, 
which they are bound to keep in repair, a road laid out by 
an individual,—so l^ng, in fact, as they have not accepted 
the dedication offered’ to them—that proposed dedication is 
revocable, and the property in the streets remains in the 
individual.”

It is upon this question, and this only, that this 
depends.

By section 62, of the Land Surveyors’ Act, R. S. O. ch. 
152, “All allowances for roads, streets or commons, sur­
veyed in cities, towns and villages, or any part thereof, 
which have been or may be surveyed and laid out by 
companies and individuals and laid down on the plans 
thereof, and upon which lots of land fronting on or adjoin­
ing such allowances for rpads, streets or commons have 
been or may be sold to purchasers, shall be public high­
ways, streets, and commons.”

This enactment appears to me to be positive.
By sec. 527, of the Municipal Act, R. S. 0. ch. 184, 

“ Every public road, street, bridge or other highway, in a 
city, township, town or incorporated village, shall he vested 
in the municipality.”

It appears to me that this enactment was necessary for 
this reason :—in cases where persons sell lands adjoining 
on a highway, either shewn on a plan or described in a 
deed, would transfer the moiety of such street to the person 
in whose favour the deed had been executed.

This is clearly laid down in the case of Berridge v. Ward, 
10 C. B. N. S. p. 400, in which the law is summed up by 
Williams, J.,.as follows, atp. 416: “ The general rule •
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tion of the piece of land. There is nothing in the present 
case to take it out of the general rule.” P t

aia-e-H-SBPasses by the conveyance ” ' ^

.iïjœ.sr.isà.r
same conclus,on. I consider that when lots have been sold

5rF-"—ïœZtLtlt—

e-
id

id
i-
it.

>1-

ftt
y.

a>y
id
is
he

se

;h.
ir-

hy
ns
ri­

ve
1i-

and

*4,

l a
ed

. 7 inereoi, and upon which lots of land
been a dj,°Imn8 such allowances for streets have 
streets andLmmo^ PUrChaSerS 8heU be public highways,

frontingfor
ng
t a

‘ • J” S,ly8' at P- 270 : "I think that the legal

ion

rd,
b.y ftS

:



1

[vol. -

Judgment, presumption as to the ownership of the soil of a highway 
Ouït, C.J. does not apply to intended streets.” This opinion was also 

expressed by the other learned Judges.
It is, however, manifest that whatever may have been 

the right of adjoining owners, or of the original proprietor, 
under the common law, they are settled by the positive 
provision already referred to in the Municipal Act, -sec. 
527, viz. : “ Every public road, street, bridge or other high­
way, in a city, township, town, or incorporated village, 
shall be vested in the municipality, subject to any rights 
in the soil which may have been reserved.” In the pre­
sent case no rights had been reserved, consequently the 
streets vested absolutely in the municipality.

By section 65, of 50 Vic. ch. 25, “ it is enacted that in no 
case shall any plan or survey, although filed and registered, 
be binding on any person so filing or registering the same, 
or upon any other person, unless a sale has been made 
according to such plan or survey.” In the present case it 
is admitted that sales had been made in accordance with 
the plan and survey, consequently the plan was binding.

MacMahon, J.

The first question to consider is, whether what was done 
by the plaintiff was a dedication by him of Herbert and 
John streets as public highways.

By the Surveyors’ Act, R. S. 0. ch. 152, sec. G2 (1), “All 
allowances for roads, streets or commons, surveyed in cities, 
towns and villages, or any part thereof, which have 

" been or may be surveyed and laid out by companies and 
individuals and laid down on the plans thereof, and upon 
which lots of land fronting on or adjoining such allowances 
for roads, streets, or commons have been or may be sold to 
purchasers, shall be public highways, streets, and commons :
* * provided that the municipal corporation shall not be 
liable to keep in repair any road, street, bridge or highway 
laid out by any private person until established by by-law 
of the corporation or otherwise assumed for public use by 
such corporation, as provided by the Municipal Act.”

116 1 XXII.]
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Th2rrrtmade.xsec,62 to the Act, ^
Stromas 6 A. R. m.Zd

of Burlington, ISA. R. 104. The latter part oftheTwe

531-euW2of

When the plaintiff, in 1886, caused a survey to be made 
and lots laid out fronting on the streets mentioned and a 
plan thereof registered, and he afterwards sold lots fronting 
on such streets to the defendants and to Munro the S
of SmWsMsaUCh Street8 PUb‘iC StreetS Within the town

mbUc lZhJhe "T °f,the Pla*nt’^ constituted such streets 
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The deïeqdant made his "first purchase from the plain- 
MacMfthon, J. tiff of lot 7 on the west side of Herbert street, intending 

to remove the stone therefrom to use for building purposes ; 
and so informed the plaintiff when negotiating for the pur­
chase. He (the defendant) commenced quarrying about 
the time he paid the plaintiff the purchase money, although 
he did not receive his deed for some days thereafter. The 
dates of the other purchases from the plaintiff by the 
defendant and Munroe are given in the judgment of his 
Lordship the Chief Justice.

Ryan in his evidence stated—and in this he 
roborated by a member of the street committee of the 
corporation—that in August, 1890, prior to proceeding 
with the excavation on the streets, he obtained the sanc­
tion of the street committee to remove the stone from the 
streets named, providing it Was removed in such a manner 
as would cause the streets to be graded. The evidence is, 
that the streets were graded to the satisfaction of the 
street committee and the corporation.

At the time the street committee sanctioned the gradino- 
of the streets and consequent removal of the stone by the 
defendant, two of the members of the committee visited 
the locality and saw what was necessary to be done in 
order to a proper grading of the streets ; but no resolu­
tion of the council of Smith’s Falls was passed until the 
20th of October, 1890, when the street committee were 
authorized, if they deemed it advisable, to open up these 
streets for traffic. In pursuance of the action taken on 
this resolution, a contract under seal was entered into 
between the town of Smith’s Falls and Ryan and Munro, 
whereby the latter were to level and grade up in a thorough 
and proper manner to the satisfaction of the street commit­
tee, on or before the 15th of June, 1891, certain portions 
of Herbert and John streets therein mentioned. In con-* 
sidération of Munroe and the defendant grading such 
streets, they were to have all the stone which they took 
out of said streets in connection with the grading.

THE ONTARIO REPORTS.n
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The portions of the streets graded by Ryan and Munroe Judgment, 
umler said coniraoi. are tlmac portions thereof in respect w 
of which the plaintiff claims compensation for the stone 
removed therefrom.

The contract, although executed on the oth February 
1891, originally had the date of the 21st of October 1890 
inserted therein; and Mr. Sparham, thrown clerk at 
Smiths Falls, and the solicitor for the plaintiff in this 
action, said the contract was prepared by him on the 21st 
of October, under instructions, and as the outcome of the 
resolution of the council of the previous day. Eyan stated 
m evidence he called several times at Mr. Sparham's office 
to execute the agreement, but could not find him in.

What was done by the street committee in assenting to 
the grading and opening up of these streets was afterwards 
ratified by the corporation in passing the resolution of the 
20th of October, and directing a contract to be prepared 
to carry out the agreement between the corporation and 
the defendant and Munro. What was done by the corpo­
ration was such an act as unequivocally shewed its inten­
tion to assume the streets in question.

I do not discuss the other position urged by Mr. Watson 
for the defendant, that the deeds from the plaintiff to Ryan

Munro conveyed to them, as grantees of the lots, ad 
medium filumot the street. That has been answered by

J ^ I»»'.»
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[COMMON PLEAS DIVISION.]

Brunker v. The‘Corporation of the Township of 
Mariposa.

Intoxicating liquors—Sale of liquors—Sale by retail—Quantity—Locality— 
Days named for appointment of agents and declaring the result of 
polling—Sufficiency of—Notice—Sufficiency—Christmas and New Years' 
days—Publication on.

in the township of Mariposa ; and enacted that “ the sale by retail 
spirituous liquors is and shall be prohibited in every tavern, inn, or 
other house or place of public entertainment : and the sale thereof is 
altogether prohibited in every shop or place other than a house of 
public entertainment ” :— ’

Held, that the last part of the clause 
previous 
now put 

Slavin v. (

of

sad in connetitit
, which is

Corporation
ion by 54 sec. 1 (0,).

9, and Re Local Option Act,
18 A. K. 573, followed

Held, also, that the quantity of liquor to be deemed a sale by retail need 
not appear in the by-law being defined by the statute : that the lo­
cality within which the liquor could be sold was sufficiently indicated ; 

> and that the want of penalty in the by-law did not invalidate it.
The day named in the by-law for the appointment of agents to attend at 

the final summing up of the votes was nearly three weeks after the first 
publication of the by-law, and the day named for the clerk to declare 
the result of the polling was the second after said polling:—

Held, both days sufficient.
The notice at the foot of the by-law after certifying that the foregoing (». e. 

the copy of the by-law published) was a true copy of the proposed by­
law of the township of Mariposa which had been taken into considera­
tion by the council thereof, and which would be finally passed in the 
event of the electors’ assent being obtained thereto after bne month’s 
publication in a named paper, stated that all persons were required to 
take notice that on the 4th of January, 1892, a poll will be opened, 
naming the statutory hours, at the several polling places named in the 
by-law for the purpose of receiving the votes of the electors on the 
same. Two of the days of publication were Christmas and New Year 
eld, that the formal notice was sufficient ; and the fact of publication 
on the days named did not render the publication invalid ; publication 
not being a judicial act so as to prevent publication on those days.

This was a motion to quash a by-law passed by the 
Municipal Corporation of the township of Mariposa bn the 
following grounds :

1. “That the by-law absolutely prohibits the sale of 
liquor.

2. The by-law is bad for not defining the quantity of 
liquor, the sale of which is to be deemed a sale by retail,

Statement.
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OF MARIPOSA. ,121
and that if any, which might lawfully be sold in a house of statement 
public entertainment.

3. That the by-law should indicate the locality within 1 
which the sale of liquor is to be permitted

4. Theby--law provided no penalties for infraction thereof.
5. That the by-law fixes a day for the appointment of 

aBents to attend at the polling places at the final summing 
up of the votes by the clerk earlier than the date of the 
Jast necessary publication of the by-law in the newspaper.

9. That the by-law announces an improper date for the 
declaring of the result by the clerk.
thl'JnVhV6 b,tlaW " bad beCaUSe the first branch of 
the prohibition therein extends to »

8. That the form at

f

i.
f

f
a place.”?

9. That the publication was not according to law havim? 
been made on non-juridical days.” ’ g
thIhhewfIiCant h .hiS affidaVit fi'ed °n the “«tion stated 
that he was a resident ratepayer of the township of Mariposa
he —"," h0tel PT"68 t’Crein under licensed 

e current license year; that the two latest issues of the
wercthe^Vt fn0'* ^ Pr°P0Sed b^Jaw was published
1892. ! °f December' 1891' »nd the 1st of January,

1
Î

t
b

BY-LAW No. 411.)
A by-law to prohibit the 

township of Mariposa.
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Statement. 2. That the vote of the electors of the said township of Mariposa will' 
be taken on the by-law by the deputy «returning officers hereinafter named, 
on the fourth day of January, one thousand eight hundred and ninety- 
two, commencing at nine o’clock in the morning and continuing until five 
o’clock iu the afternoon, at the undermentioned places

[The places are then set out.]
3. That on the twenty-second day of December, A.D. 1891, at his 

office in the village of Little Britain, at the hour of two o’clock in the 
afternoon, the reeve shall appoint in writing, signed by himself, two 
persons to attend at the final summing up of the votes by the clerk, and 
one person to attend at each polling place on behalf of the persons inte­
rested inland desirous of promoting the passing of this by-law, and a like 
number on behalf of the persons interested in and desirous of opposing 
the passing of this by-law.

4. That the clerk of the said 
Mariposa shall attend at the To 
the hour of twelve o’clock at noon, on the sixth day of January, A.D. 
1892, to sum up the number of votes given for and against this by-law.

5. That this by-law shall come in force and take effect on the first day 
of May, A.D. 1892.

:

;

I
;

d jnunicipal council of the township of 
xjfn Hall) in the village of Oakwood, at\

(-Notice referred to thereunder).
This is to certify t^iatthe foregoing is a true and correct copy of by­

law No. 411 of the township of Mariposa, which has been taken into con­
sideration by the^fi 
finally passed (in the event of the assent of the electors being obtained 
thereto) after one month from the first publication in “The Canadian 
Post,” neWspaper, the publication of the same being the eleventh day of 
December, A.D. 1891.

All persons interested are hereby required to take notice that on the 
fourth day of January, A.D. 1892, a pbll will be opened at nine o’clock in 
the forenoon and conthme open till five o’clock in the afternoon, at the 
several polling divisions as set forth in'the said by-law, for the purpose of 
receiving the votes of the electors on the same.

of the said municipality, and which will be

i

John F. Cünninos,
Toitmahip Clerk.

i

Township Clerk’s Office, Oakwood, December 4th,, 1891.
On the 12th February, 1892, E, A. ' DuVernet and 

Jones supported the motion.
MacLaren, Q. G, and McIntyre, Q. C., contra.

I
March 7th, 1892. MacMahon, J. :—

As to the first ground taken. The by-law follows the 
very words of the statute 53 Vic. eh. 66, sec. 18,(0.).

The question now raised came up in Be Slavin and Cor­
poration of Orillia, 36 U. C. R. 159, on a motion to

:
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quash a prohibitory by-law passed under 3# Vie. ch. 32, Judgment, 
sec. 6, sub-see. 7 (0.). The ipawaima verba almost of that Maclü J. 
section have been followed in the receqt legislation, 53 Vic. 
ch. 56, sec. 18 (0.). And Richards, 0. JL, in delivering judg­
ment in the Slavin case, stated that the section had refer­
ence and was confined to the retail business. And in 
Re Local Option Act, 18 A. R 573, at p. 582, Hagarty,
C. J. 0., states that although the Act of 1868 (32 Vic. ch.
32 (0.), uses the words "prohibiting totally the sale 
thereof" that “these words must refer to the preceding 
words which deal with the selling by retail, and merely 
prohibit such selling in every place."

The legislature has, however, by 54 Vic. ch. 46, sec. 1 
(0.), declared that the 18th section of 53 Vic. ch. 56 (0.), 
was not intended to affect the provisions of 29 & 30 Vic 
Ch 51 (being sec. 252 of the Consolidated Municipal 
Act of 1866), which provided that no tavern or shop 
license shall be required for the sale of liquors in 
the original packages in which the same have been 
received from the importer or manufacturer, provided 
such packages contain respectively not less than five 
gallons or one dozen bottles, save in so far as sec. 252 
may have been affected by sub-sec. 9 of sec. 249 of the 
same Act, (which is in eflect tlîlNume as 32 Vic. ch. 32,
■md the 18 sec. of 53 Vic. ch. 56), and save in so far as 
icenses Impales of such quantities as are required by “ The 
îquor License Act and so has endeavoured to put the 

meaning of the Act beyond question.
Of Sround : the quantity of liquor, the sale
of which is to be deemed a sale by retail, is defined by the

See “ Th! T 7 Deed DOt appear in the by-,aw at all.
sub-se^dl “ ACt'" Raa Ch- 194'«-2'

cat!h,Vh,irdS0Undtakenia: “ ^at the by-law should indi- "
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Judgment. ave called upon to 
MacMnhon.J. intended to confine it to any pailcular locality within the 

township the by-law would, doultless, have provided for 
such limitation. The by-law inEudes the township, and 
limits the prohibition intended toft be eflected within the 
boundaries of the township. T '

The fourth ground is disposed of by the judgment of the 
Court of Appeal in Re Local Option Act, 18 A. R. 573, 

a Hagarty, C. J., at p. 584, saying : " I do not consider that 
a by-law omitting to provide a penalty is necessarily 
bad and the judgment of Burton, J. A. is to the same 
effect, at page 592. Maci.knnan, J. A. at page 598 says :— 
“ In answer to the fourth question, I am of opinion that 
the want of a penalty does not invalidate such a by-law."

As to the fifth ground. The 22nd of December is the 
date named in the by-law for the appointment of agents 
to attend at the final summing up of the votes. By sec. 
296 of the Municipal Act the council must, in the by-law 
fix the time and place for the appointment of persons to 
attend at the various polling places at the final summing 
up of the votes by the clerk, etc. The length of notice 
required to be given is not provided by the statute, so that 
reasonable notice must be given to enable the parties to 
select the scrutineers for the purposes named, which was 
in this instance nearly three weeks after the first publica­
tion of the notice, which should, I consider, be ample for 
the purpose.

It is difficult to understand what is meant by the sixth 
objection, “ That the by-law announces an improper date 
for the declaring of the result by the clerk.”

By sec. 296 of the Municipal Act, the council is required 
“ by the by-law ” to “ fix a time when and a place where 
the clerk of the council * * shall sum up the number 
of votes given for and against the by-law.” That time 
was fixed by the by-law two days after the polling, namely 
the 6th of January. j

Where an election has been held under the Municipal 
Act for “ the election for aldermen, councillors, etc., the

XXII.REPORTS.
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ActlaiytthU,29fi,th0f VOteS POl,ed:” Sec- 180 Municipal MaCM“h0n"L 
Act. By the 296th sec. of the Municipal Act the bv
kw is to fix the time when the clerk shalfsum up etc /

aftTrXndl *° f rovi“0n8 of Bee. 160 the second day 
after the polling would not be an improper date for the 
performance of this duty “

„ °***» « «» Potion extending to -

I regard the form at the foot of fhe by-lgwra^hemo-

Ztl 8UffiCIent n0tice to the deotorrof tim facts
The last objection, No. 9, is "That the publication 

not according to law, having been made 
days.
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Judgment.1 on which the law is not administered or upon which the 
MacMahon.J. court cannot do any judicial act : Harrison v. Smith,

9 B. & C. 243.
The publication of the notices required, is in 

a judicial act ; and, therefore, the publication thereof on 
Christmas and New Years’ days cannot affect the ques­
tion as to the sufficiency of the publication. The Munici­
pal Act, sec. 293, sub-sec. 2, requires publication 
least one number of such newspaper each week for three 
consecutive weeks/! The first publication in the ‘ Cana­
dian Post ” was on the 11th, the second on the 18th, the 
third on the 25th of December, 1891, and the fourth oA 
the 1st day of January, 1892. Had the Act required pub-\ 
lication of the notices in the “Ontario Gazette,” the fact) 
of the “ Gazette ” being dated on days bearing the dates of/ 
Christmas and New Years’ days (although actually pub­
lished on the days previous to these respectivelyents 
Christmas and New Year), would not have invalidated the 
notices. , •

On the question of notice I refer to Re Boon and Corpo­
ration of Halton, 24 U. C. R., 361 ; -Re Coe and Corpo­
ration of Pickering, ib. 439 ; Re Wycott and Corporation 
of Ernestown, 38 U. C. R. 533 ; Re Mace-and Corpora­
tion of Frontenac, 42 TJ. C. R. 70, at p. 79 ; Re Lake and 
Corporation of Prince Edward, 26 U. C. C. P. 173.

On all the grounds taken the motion fails and must be 
dismissed wiljh costs.
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Thompson v. Wright.
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the This waS an action of negligence brought by James statement 

Thompson agamst E. T. Wright & Co., claiming damages 
for injuries sustained while in their employment in con­
nection with certain machinery, under circumstances suf- 
nciently set out in the judgment.

•file action was tried before MacMahon, J„ and a jury 
at Hamilton, on January 11th, 1892, and resulted in jud*- 
ment being entered for the plaintiff for $1,400 damages 

the defendants now moved before the Divisional Court 
by way of appeal, from this judgment.

J.^lbbriwv^S^im6'0'6B0YD'C"mid R0UE“TS0^

McCarthy, Q. 0., and Canadien for the defendants, 
the judgment cannot rest on the findings here. The 

aleged charge of negligence is that the plaintiff could

11 —

Granted, but it do

rpo-
rpo-
tion
ora-
md

it be

supplied with proper material ?] 
not justify the plaintiff in using im-

was
es

1proper material.

■

. .-r

»



1 ■ ■ 1
M ,

i-

[VOL. XXII.THE ONTARIO REPORTS.128
: Lynch-Staunton and Livingstone, tor the plaintiff. 

The verdict can be supported on the ground that pro­
per materials were 
[1891] A. C. 325, 362. Bartonshill Goal Go. v. Reid, 3 
Macq. 266, at p. 288, also is in point. Another case is 
Britton v. Great Western Cotton Co., L. R. 7 Ex. 130 ; 
McCloherty v. Gale Manufacturing Co., 19 A. R. 117 ; 
Dean v. Ontario Cotton Mills Co., Il O. R. 119 ; Finlay 
v. Miscampbell, 20 O. R 292 ; Crocker v. Banks, 4 Times 
L. R. 324.

McCarthy in reply.—Rudd v. Bell, 13 0. R. 47, shews ^ 
the law to be applied. It is not pretended that the machine 
is not in proper order ; that point was considered in 
Hamilton v. Groesbeck, 19 0. R., 76, affirmed by the Court 
of Appeal, 18 A. R. 437. The cause of the accident was the 
plaintiff’s use of an entirely improper materiSNm: cleaning 
the machine. What the plaintiff complains of i^that the 
wheels of the machine were not guarded as requireu by the 
Factory Act, and as they were subsequent to the accident 
in fact protected. The nonprotection of the wheels in 
this way is, under Finlay v. Miscampbell, claimed to be 
negligence on the defendants’ part. Granting that that is 
so surely that does not justify the plaintiff {jutting in his 
hand into the machine so as to be crushed. What is aimed 
at by the Factory Act is to guard persons, acting prudently 
from injury, not persons acting rashly and imprudently. 
The boy admits he knew what he was using was danger- 

On the common law rule he is out of Court. If the

App.Argument.
A.C.:

not supplied : Smith v. Baker & Sons, Ca
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ous.
act which caused the injury is the act of the master, then ^ 
knowledge is not under Smith v. Baker conclusive e\S- X 
dence that the plaintiff is volens. But if the plaintiff has 
done the act, it is impossible to say that he is not volens. 
Thomas v. Quatermaine, 18 Q. B. D. 686, was really de­
cided on that point.

If the want of the guard gives rise to the cause of action 
he Certainly knew that, and so has no ground at common 
law. So also he knew of the danger of using the wrong 
material : Membery v. The Great Western R. W. Co., 1*

ilSI
' 111.H ill

‘
17-
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Judgment, the machine under the same circumstances in which he was 
hurt, and did not forbid him, and was, indeed, within 

pie of yards of him when the accident happened. No 
instructions were given to the plaintittexcept that he was 
to clean the machine, and it had to beXçleaned while the 

cogwheel was in motion, as it had bee 
from seven to six for a week before the injury.

After the boy was hurt the factory inspector directed a 
guard to be placed over ' the cogwheel, a simple and inex­
pensive contrivance, by which the. cleaning can be done 
with perfect ease and safety while the machine is at full 
speed. These seem to be all theimaterial facts as laid be- 

\ fore the jury ; who, with a rather adverse charge, have 
found that there was no contributory negligence on the 
part of, the plaintiff; that he could not have obtained the 
necessary material for cleaning the machinery by applying 
for the same, and that he is entitled to recover $l,400,i .. .

Upon the evidence (as illustrated by the photographs 
put in), I should judge that the place where the plaintiff 
worked and cleaned the machinery was dangerous and 
called for a guard under the provisions of the Factory Act ; 
so that the failure to furnish such a guard was per se 
evidence of negligence on the part of the defendants. See 
McClohrty v. Gale Manufacturing Co., per Osler, J.A.,
19 A. R. 117.

The master was also chargeable with personal negligence 
;n seeing this lad, a minor, working with improper ap- , 
pliances in a dangerous place, and not making proper pro­
vision for his safety by supplying him with waste, or with 
having the machinery stopped while the cleaning 
going on.

The jury have no doubt negatived contributory negli­
gence, because, the lad was not .able to appreciate the 
danger of what he was doing to the same extent as the 
master and those in authority acting for the master who 
forced him to the alternative of doing his work as best he 
could, or losing his place. There is also the express admis­
sion of the master (the defendant), not contradicted when
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judgment. etolly for the plaintiff, apart from what is specially found 

Boy,! c. by them.
I think the judgment should be affirmed with costs.
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There were three questions submittedk

to the jury: 1st, Could the plaintiff have obtained the 
material for cleaning the machine by applying 

2nd, Was young Thompson guilty of contribu- 
such negligence ? 3rd,.

!
necessary 
for it ?
tory negligence ? If so, what was 
If you find the plaintiff is entitled to recover, what dam­
ages do you award him ?

The jury answered the first and second in the negative, 
and the third by awarding the plaintiff $1,400 as damages.

It is contended before us that'the whole case was not 
properly put before the jury, in other words, that the 
attention of the jury was not drawn to the fact of want 
of knowledge on the part of the defendants that plaintiff 
was using the linen bagging, which is admitted to be 
dangerous than the cotton waste which had been formerly 
supplied to him, to be used in cleaning the machine. And- 
it is further contended that the jury should have been 
asked a question specifically setting forth whether the 
defendants had that knowledge. On the other hand, it is 
contended that the whol/case went clearly before the jury, 

hich leaned in favour of the de-
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with a charge, however, 
fendants, and that the third question involved every in- 
gredient which tfas necessary for the jury to consider in 
order to enable them to dispose of the case. That ques­
tion by itself covered the two first, because if the plaintiff 

entitled to recover, it must be assumed that the jurywas
found that the plaintiff could nothaveobtained thenecessary 
material with which to safely clean the machine, and that

These two

!

he was not guilty of contributory negligence, 
facts, coupled with another fact, which was in evidence 
and which was also involved in the third question, as to 
the right of the plaintiff to recover, and as to which the 
learned Judge specifically charged the jury, I think plainly 
shew that the whole case was duly considered by the jury 

nd that they found on the evidence that the defendants wella

: i
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borne 
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former

Q. What is the material generally used ? A. In machineJudgment.

Robert»™, ,T. Shops they usually'uçe waste.
Q. There is a regular-stuff what they call cotton waste ? 

A. Yes.
Q. That pulls to pieces easilyXA. Yes.
Q. That is the proper stuff for'-elteaning; it is what 

engineers use ? A. Yes, engineers use waste.
Q. Did you ever tell him not to clean it while it was in 

motion ? A. No, I don’t know as I ever did.
Q. About what part of the day would you be in that 

room ? A. Seven o’clock, half-past seven, nine, probably 
ten, sometimes half-a-day, sometimes all day.

Q. Were you there when the Occident took place ? A.
I was near there.

Q. About how far away ? A. I suppose two or three?
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yards.
Q. Did you see this accident ? A. I seen it after it 

happened.
Q. Then what did you do ? A. I turned around to see 

what was wrong.
Q. What did you see ? A. I saw the boy had got caught 

in the cogs.
Q. Did the machine stop when his hand got caught ? 

A. Yes.
Q. Did you see the rag after ? A. Yes, I took it out.
Q. About what size was it ? A. It would be about six 

inches wide by a yard long, I should judge.
Q. What was it made of ? A. Coarse canvas.
Q. Coarse bagging, the plaintiff said, that is the stuff it 

is? A. Yes.
Now, this makes it pretty clear that the defendants 

cognizant of the important fact that the plaintiff was 
using this dangerous material, and the charge was such 
that it makes it reasonable to conclude that the jury must 
have considered the question of knowledge, and answered 
it against the defendants, before they made up their minds 
.as to the damages. Besides all this, it was the duty of the 
(defendants to see that the plaintiff was supplied with the 
J proper material for cleaning the machine. It must he
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borne in mind thkhe was a mere lad, the learned Judge Judgment, 
m his charge refersVo him as * a little boy." He was onlvp 
feventeen years of ale, and although an into,1^12 '
does not appear that"he was of a forward self-asserting dis­
position, and talc,ng into account that he was met wifh an 

unequivocal refusal, when he applied to the person who had 
ormerly supphedhim with the cotton waste, and had been 
° ,)y hlm’that the " bosa thought it was too expensive 

and woU|d not let us have it,” he naturally would be

i- " i,~,t “d -- »

,the defendant was. within a few feet of the plaintiff 
when he was using it at the time of the accident I 
cannot say that the jury Were wrong in their conclusions 
In Rudd v. Bell, 13 O. R. 47, it was held that nJZZ 
on the part C|f the foreman is not negligence on the°part 
ir r the f°reman bein8 a fehow-servant. '
A#ain> ** is clear from
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mmediately after the accident, that he did not attribute' 

ny way to the plaintiff’s carelessness. He said he 
was a most careful boy, and it was purely accidental and

' know™ Ted tlTt”hat *° aSSUme that the defendants 
/ir .. "g , that the b°y was a most careful lad relied

raa!hinehaadnbteheeVideTSh0WS COnc,usively that if the 
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[CHANCERY DIVISION.] 

O’Brien v. Sanford.
*

Master and serrant—Workmen’s Compensation for Injuries' Art—Elevator 
—Accident—Negligence — Employment of infant under twelve— 
Factories' Act—R. S. 0.1887, ch. 108, sec. 11—61 Viet. ch. 43, sec. 7,
sub-sec. 2.

a. iThe plaintiff, a boy under twelve years of age, was hired to work a hoist 
for the defendants in their factory. The elevfttqrwas worked by ropes 
on the outside of the cab or frame which were Bundled by the person 
standing within, through a square opening cut in the framework. The 
plaintiff was instructed for a few hours by a bigger boy how to raise 
and lower the hoist, and was cautioned not to put his head out of thi 
opening when the hoist was going. On the occasion in 
elevator

A chil, 
be gull 
maine, 

[Boy 
is it no 
R. 29, 
neglige: 
ment oi

thequestion the
stopped when going up, and the plaintiff put hia head out of 

the opening to see yrhat stopped it, when, the elevator starting again, 
the plaintiff received the injuries complained of. On this evidence the 
plaintiff was nonsuited in his action, which he brought against the 
defendants for 

Held, that the nonsui 
costs to thfe plaintiff in any etfent.

Per Boyd, (1 The employment of a child undfer twelve to work an 
elevator foV the uses of a manufacturing concern is made illegal by the 
Factories’ Act ; and, for this reason, the employer has to exercise more 

kry precautions for the well-being and safe-guarding of 
\have been put into factory work contrary to the prohibi- 
leadslature. /

negligence
nsuit should be set aside, and a new trial ordered with

It is
boy wai 
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This was an action of negligence brought by George H. 
O’Brien, by Henry O’Brien, his next friend, against the 
W. E. Sanford Manufacturing Company for damages 
sustained owing to an accident when in their employment.

The circumstances Under which the accident occurred 
are set out in the judgments.

The action came on for trial at Hamilton on January 
7th, 1892, before MàcMahon, J., who nonsuited the 
plaintiff.

The plaintiff now moved before the Divisional Court to 
have the nonsuit set aside, and for a new trial.

Statement.

The motion was argued on February 20tb, 1892, before 
Boyd, C. and Robertson, J.

Lynch-Stawnton for the plaintiff. The defendants viola­
ted the provision of the FactorksUt 
at all : R. S. 0.1887, ch. 208, sec. 12, as amended by sub­
section 2, section 7*52 Viet. ch. 43 (0.). The case is within

ct in employing the boy

IS
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Crocker v. Banks, .4 Times I, R. 324. I refer also to Vicary Argument, 
v. Keith, 34 U. C. R. 212 ; Railroad Company v. Stout, 17 
Wall: 657, 660; Railroad Company v. Gladrnon, 15 Wall.
401, 408; (h'izzle v. Frost, 3 F. & F. 622; RitiM v.
13 0. R. at p. 51 ; Morgan v. Hutchins, 6 Times L. R. 219 ; 
Brannigan v. Robinson, 8 Times L. R. 244 ; SrofA v. Rater 
<ê Son, [1891] A. G. at p. 354.

G. T. Blackstock,,Q.C., and McKay for the defendants.
A child,like an adult, subject to certain limitations may 
be guilty of contributory negligence : Thomas v. Ouater- 
maine, 18 Q. B. D. 685.

[Boyd, G, To employ such a child is at least negligence, 
is it not ? We have held in Finlay v. Miscampbell°20 O.
R. 29, that not to put a guard prescribed by the Act' is 
negligence; and by parity of reasoning, is not the employ­
ment of a child in the face of the inhibition negligence ?] /

It is an element no doubt. Hate, when employed the 
boy was within two months of twelve years of age.

[Boyd, C„ referred to Sharp v. The Pathhead Spinninq 
Company, Rettie (Sc. C. of Sees. Cas.), 4th series vol 
12, p. 574.]

As to the alleged defect there was no evidence of any.
You cannot require the employer to warn the child against 
something which the évidence shews he had never had 
experience of.

[Boyd, C. You are dealing with a child under twelve 
years of age, whom you had no right to employ at all.
You must be held to have employed him with all risks.
Under twelve the presumption would be that the child did 
not understand, over twelve it would be for the jury to 
say whether he understood or not.]

The Factories’ Act has no civil bearing. This was held in 
Finlay v. Miscampbell, 20 0. R. 29. The presumption of 
negligence, if it exists, is rebuttable. It is going further 
than any case to say that the employer is liable when the /
'boy went and did the very thing he was told not to do •

Lay v. The Midland R. W. Co., 34 L. T. N. S. 30. There
19 n° aPPr<)ved case in which it is said an infant cannot be 
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guilty of contributory negligence : Simpson oh Infanta, 
2nded., pp.110, 111. V

[Boyd, C. Your argument is very strong if one could 
suppose this was a thing quite unheard of. The slipping 
of a belt is spoken of. I should deduce from Allan’s evi­
dence that all the belts do this.]

There is no evidence that this machine walieverknown 
on any former occasion to stop and then go oir^gain.

THE ONTARIO REPORTS. I XXII.]
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Argument.

March 29th, 1892. Boyd, C. :

The plaintiff", a lad under twelve, was hired to work an 
elevator for the defendant company. A larger boy who 
had been in charge before was detailed for a few hours 
afternoon to go up fpid down with the plaintiff, so as to 
shew" him how to rSftt^oml^lower the hoist. The plain­
tiff’s mother was assured when arranging for his wages 
that there was no danger connected with the employment, 
if the boy did not 41 monkey" as she expressed it. The 
boy upon examination; himself supplies the details of the 
instructions given. The elevator was worked by ropes on 
the outside of the cab or frame, which were handled by 
the person standing within, through a square opening cut 
in the frame work. The plaintiff was cautioned by the 
bigger boy against putting his head out at this place when 
the*hoist was going, but he did not know and was not told' 
that there was any danger about the machine when it was 
not mqving.

It is fairly to be inferred from the evidence as far as 
given that the plaintiff did not by this means acquire any 
competent knowledge of whatto do or how to behave in 
various contingencies that mi$ht be expected in the work­
ing of the machine. He was puzzled, for instance, by the 
elevator qot stopping at the ground floor, but going down 
to the cellar : he had no warning as to what was to be 
done if the elevator stopped (as it was in the habit of 
doing) between floors in its upward or downward course.

On the second day of his employment an emergency

one
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aime for which he was not prepared. After passing the Judgment, 
second flat going upwards the elevator began to shake and jZ77 
then stopped short. The lad thereupon looked down 
through the hole to

could 
ipping 
i’s evi-

what stopped it as he said, and as 
he looked, it started to go up. His head was caught 
against a beam, but escaped with painful scalp injuries. 
The whole affair was probably one of seconds, not of 
minutes, and the act of the child was one of inexperienced 
and even unwarned, curiosity. The question is whether 

the plaintiff’s own case there is

see

tnown

on . a- right of redress
against the company, and in my opinion he should not 
have been nonsuited. There was evidence to submit for the 
consideration of the jury as to whether this child (under 
the statutory age of employment) was competent to man­
age this unusually, if not dangerously constructed elevator : 

I , 'l=aln as to whether, if possibly .competent, he had
I beeD ade,luatc,y instructed so as to be competent in all the

circumstances which might be expected to arise in its 
workmg from such causes as the slipping, the unlacing or 
the breaking of the belts, and others which are mentioned 
m the evidence. There may be, besides, aspects of liability 
not needful to discuss at this stage of investigation. But 
those I have indicated as matters for the jury are the result 
of deductions from such authorities as Grizzle v. Frost 3 
K & F. 622; Vkary v. Keith, 3* TJ. C. R. at p. 222, and 
harp V. The Pathhead Spinning Company, 12 Rettie 

) (Sc. Court of Sess. Cas.) 574.
The employment of a child under twelve to work an 

elevator for the" uses of a manufacturing concern is made 
illegal by the Factories' Act, R. S. 0. ch. 208, sec. 6, sub­
sec. 1 ; sec. 2, sub-sec. 1 ; and sec. 15, sub-sec. 4. For this 
reason, and beyond the mere penalty which is provided, I 
think that the employer has to exercise more than ordinary 
precautions for the wellbeing and safe-guarding of minors

{ttCt0r}'WOrk C°ntraryt0the

We were urged to make costs payable forthwith ; but 
looking at the progress of the trial, it appears that the
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Judgment. case was stopped by the trial judge upon tho defendants* 
BoyÜ/ (X moving for a nonsuit. There was a decided ruling that 

there was not a tittle of evidence to be submitted, and a 
refusal by him to have the damages estimated. This was 
not induced as in Coventry v. McIÂan, 22 O. R 1, by the 
insistence of the plaintiff, and I see no good reason for 
changing the usual practice of making the costs of the last 
trial and this motion to be in the cause to the plaintiff in 
any event.
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i

;

Robertson, J. :—

The contention on behalf of the defendant company is 
that the plaintiff was warned not to put his head out of 
the aperture on the,aide of the elevator, when it was mov­
ing and having disregarded that warning, in consequence 
of which he suffered the injury, he cannot now be heard to 
complain. The evidence'of the plaintiff, ^ mere child 
under twelve years of age was, that h.e was told by the 
other boy who had run the elevator previously, not to put 
his head out through the hole when the elevator was mov­
ing, and the instructions he received were confined to that ; 
it so happened, however, that on its way up, and when it , 
reached a point between the second and third flat, the 
elevator suddenly began to shake, and then stopped. The 
child not having been told that such might happen, was 
taken by surprise, and as was most natural for him, he 
put his head out of the hole to ascertain if he could, what 
caused it to stop. No sooner had he done so, than the 
elevator shot upwards, and before he could withdraw his 
head it was caught between part of the elevator which 
forms the lower part of the aperture, and a beam which 

outside of it, and he thus sustained the injury 
complained of. The plaintiff had never been instructed 
what to do, under such circumstances, and it is in evi­
dence, that the elevator had on former occasions stopped 
in going up; and it appears it did on one occasion, with the 
plaintiff, go to the bottom of the cellar, when it should
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have stopped at the first floor. Now, this shows that the Judgment, 
machinery connected with it was not in first-rate order ; it Rob^ 

liable to stop, or to get beyond the control of whoever 
was in charge: it was therefore a dangerous work to set 
this mere child at, and it also appears that in its construc­
tion ,t was not whaUlsbfyld have been if it was intended 
to be worked £y so young a lad. The fact of the ropes ■ 
eing outside of it, and not being reachable except by the 

aperture in question, was not a safe contrivance ; that is to
aS t0 have them run UP within the elevator 

itselt. This aperture was a veritable trap, dangerous to 
every one who might go into the elevator. The*" bottom of 
it was several feet from the floor on which those u,ing it 
were obliged to stand, and if one should inadvertently 
place h,s arm or hand in it when ascending, there would . 
be a danger of h,s arm being caught between it and the 
stationary beam outside. This must have been patent to
he c!7b2 -°f itj U they Were P™ who would
be capable of judging of what is dangerous. Certainly

LcumhPT “7 be heM t0 k”0W that fact- a”d ^ was V younuba hddn ,î,When theydete™ined to place so 

Lr S l h'.d Charge’ that he shouId receive most eÎe 2d m /UCt!0na- K is Clear ‘¥ th^t care was not
the chldw f "en‘he machine st»PPed in its ascent 
the child was taken by surprise ; he did what most likely 
an older pel.s°n „n the rf the moment wouId ^
done,-and even had he been told in a casual way not on
whether* h"” head °Ut °f that °PCninhr I doubt

0 him See'lf he C0Uld-What Was the ouuse of what was 
vatm ? extraordinary event in the passage of the ele­
vator, it Should not have stopped, it 
that something had interfered with its 
an event was entirely novel to him.
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Judgment, unknown to the servant ; and Griffiths v. London and St.
.Robertson, J. Katharine Bock Co., 13 Q. B. D. 259, applies, and for the 

reasons given by the learned Chancellor in the judgment 
just read, I think the nonsuit should be set aside, with 
costs of the last trial, and of this motion to the plaintiff 
in any event.
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Colvin ÿ. Colvin et al.

Will—Devise without mentioning wliat—intention—Unintentional omission— 
Words read into will.

A testator being possessed of personalty and realty bequeathed pecuniary 
legacies to a much greater amount than the personalty left by him, and 
then bequeathed to his 1 ‘ executors * * in trust, to dispose thereof 
to best advantage in trust, to be divided and paid over to my children 
in the sums mentioned and as soon as may be agreeable to the terms 
and conditions of certain mortgages and leases now standing against the 
property ” without mentioning any property :—

Held, that the words “ my property ” presumably unintentionally 
omitted should be read into the will.

This was au action brought by William Colvin against 
Andrew George*Colvin, and several other persons interested 
under the will of Robert Colvin, deceased, for the construc- 
tioti'of the said will.

It was admitted that the testator at the time of his death 
was seized of and entitled to both real and personal estate, 
and that he had made a will duly executed by which he 
devised several pecuniary legacies to an amount more than 
sufficient to exhaust the personal estate, and then proceeded 
as follows : “ I give and bequeath unto my executors herein­
after mentioned in trust to dispose thereof to the best 
advantage in trust IS be divided and paid over to my 
children in the sums mentioned, and as soon as may be

i
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1

are

agreeable to the terms and conditions of certain mortgages 
and leases now standing against the property.”■

i! The actipn came on by way of motion for judgment and 
was arguer on May 25, 1892, before Robertson, J.
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/. J Stephens, for the plaintiff. The personal estate may Argument, 
be applied in payment of the debts and legacies as far as 
it will go, but the real estate goes to the heirs-at-la 
is not devised under the clause in question 
aj ffdrmn for some of the defendants, referred to 

to O R JZ°nt0 Incmdes^t Electric Light Co.,
Ï21 f3’“d Marhn v- *«0* 19 O. R. 705, revised

f for the infants. There is no intestW
The clause in question vested the whole estate in the 
executors for the payment of the legacies. Real estate is 
now personalty m the hands of executors : R. S 0 c 108 

1 C,18 (0-) i I* « JWyiMin, 11 C. L. T 2<>i '
testator did not intend to die intestate, and unless 
words are supplied the clause would not make 
Theobald on Wills, 3rd ed. 537 ; HaVkins 
ed. p. 6.

1*3
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May 28th, 1892. Robertson, J.itionally

and next of kin of the testator.
12th of October, 1885.

The testator left personal estate to the value of $2 700 
an a arm of 100 acres in Culross worth $4,000. The 
debts are all paid and $1,600 of the personalty is 
hands of the executors and the farm is still 
•undisposed of.

The wil! is as follows: “ This is the last will and testa­
ment of me Robert Colvin, of the township of Culross in 
he county of Bruce and Province of Ontario, far 

rWef! d,%ot 0ctober. in the year of our Lord one
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144 THE ONTARIO REPORTS. [VOL. XXII.]H Judgment, after my decease, and as to my worldly estate, I give and 
Robertson, J. disposq of the same as follows : To my son William I give 

the sum of fifty dollars; to my son Andrew George the 
of five hundred dollars ; to my daughter Sarah Jane, 

wife of Alexander Horn, the sum of
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sum

- hundred and fifty 
dollars; to my daughter Mary Ann, wife of James Collin, 
the sum of one hundred and fifty dollars ; to 
Robert Miller the

one

i
my son

of one thousand dollars; to my son 
David, the sum of three hundred dollars ; to my son 
John McCullough, the sum of eight hundred dollars ; to 
my son James, the sum of eight hundred dollars ; to my 
son Thomas, the sum of eight hundred dollars ; to my 
daughter Martha the sum'of eight hundred dollars and all 
the household furniture I may be possessed of on the day 
of my death ; to my son William Alexander Buchanan the 
sum of eight hundred dollars. I also desire that the balance 
of the money that I received from my brother John be 
paid to my sister Mary Ann (if not sooner paid), and that 
my executors pay the same in three instalments if called 
for, and I hereby appoint my brother William Colvin 
guardian of the person1 and estate» of my son William 
Alexander Buchanan until ho stylll arrive at the age of 
twenty-one years. &

sum

H

V111 II! “1 8ive and bequeath unto my executors, hereinafter 
mentioned, in trust to dispose thereof to the best ad­
vantage in trust, to be divided and paid over to my 
children in the sums mentioned, and as soon as may be 
agreeable to the terms and conditions of certain mortgages 
and leases now standing against the property.

And I nominate and appoint * * executors,” etc.
The clause next preceding the clause appointing 

tors, is the one which has created the difficulty.
In my judgment, the intention of the testator, and I 

gather that intention from the will itself, was to devise the 
whole of his estate, real as well as personal, to his execu­
tors, for the purpose of paying all his debts and the legacies 
as mentioned in the will. He had no intention of dying 
intestate, I am satisfied. These legacies amount to $6,200,
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Colvin Whavb,f0r T’ haS !apa<id 1 the ,e«atee Mm McC. Judgment. 
Lolvm, having predeceased the testator -------
without issue—this reduces the amount of’ themto$5 400°"’ 

to meet these there is $1,600 in the hands of the executors 
money, and it must be presumed the testator knew what 

his personal estate amounted to. and he could no* l 
supposed that the legacies and debts could be paid out! 

f I fh “^. therefore, have intended that the real 
estate should be converted into money, and the proceeds 
added to the personalty for that purpose; and the^arm it 
-s said can be sold for $4,000, which makes a sum whTc 
after paying costs of this action, should be nearly sufficient 
to pay the legacies, if not quite, in full 

It appears to me, that there has been an unintentional
“to ^th 7rt Ï th6 °f the sk

Andfthtr 'Wh7 Senae Cannot be ™»de of it.

property ’which 7 7/ ?y be Presumed to be "my property, which, if added after the words "I mivc

the le 6 proceed=. With the personal estate, divided among 
the legatees, as his will provides This is • • f

.1*7' 7 »• ■*-£. £ rz,
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I therefore declare accordingly ; the costs of all parties

«Ts-jesaiïstris:
tmns and costs of the reference reserved. ’ ^ lre°‘

irs,” etc. 
ing execu-

G. A. B.itor, and I 
devise the 
his execu­
te legacies 

of dying 
to $6,200,

19—voi, XXII. o.K.
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1 Ashbhidge v. Ashbkidqe

‘° words of limitation—1 * Die with-out lawful wsue — Survivor —Estate in fee simple—Estate tail.

ET AL.

Si; hAfji ?uca8t-e,tuer 0[my 80118 8houId die without lawful issue of 

dLTthôurlet ?8M •i006' dM in 1874 ka™8 » «-= other

ffelcl, that the son who first died had an estate in fee simple absolute in

and tlMrefore
™’Jther.” aUrV‘VOr “ 40 be re“d “ "leaning “longest liver,” not

Twh7=lton^ Meflnit= »f 1—

Jonathan Ashbridge was in his lifetime and at the 
time of his death seized in fee simple of certain lands in 
the township of Scarborough. By his last will, made and 
executed on the 15th November, 1843, in writing sufficient 
to pass reV estate, he devised inter alia as follows

“ A,so 1 6ive' and bequeath unto my sons Jonathan and 
Jesse Ashbridge 411 the remaining part of the broken front 
on the east half of lot number nine and als 
half, etc., “ to bd equally divided between my/two above 
named sons. AM in case either of my sons \hould die 
without lawful issue of their bodies, then his share to go 
to the remaining survivor”

The testator died in April, 1845, leaving him surviving 
his widow, his eldest son Isaac Ashbridge, his daughters 
Rebecca Ashbridge and Amy Lambert, and the two 
above named, Jonathan and Jesse.

The widow died in 1850; Rebecca died in 1861 without 
issue and intestate ; the testator's sop Jesse died in4874, 
leaving him surviving his sons Jesse Ashbridge and Wei-

Statement.
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Iington Thomas Ashbridge, his only surviving
withnt1" aW,i.aDd the te8tator’8 son J°»athan died 
without issue and intestate in November, 1890

This action was begun on the 10th November 1891 bv 
ilhbridîe 5w H- 6ideStr °f the te8tator' «gainst J^sse

that °n tbe death of hi« brother, 
Jonathan Ashbridge, the undivided one-half interest in th
DlabitiffT'Sik ]J,°nathM1 a” above vested in him (the 
plaint!»), as the eldest son and heir-at-law of the testator 

d asked to have a declaration to that effect; or if it
ÎÜÏ Î l1' ““ ” «“M»l »- ddmd th,,

T" t.h,e tr“e construction of the will of their grand- 
father they became entitled, upon the death of their uncle 
Jonathan, to the property in question absolutely.

The defendant Amy Lambert by her statement of 
efence submitteil that she was entitled to antundivided 

one-third interest as an heiress-aj-law of her broV -

147
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The action tried before Boyd, C„ on the 13th May,

all admitted by the parties, and argu-

Shepley, Q. Q, for the plaintiff. Jonathan having 
vived his brother Jesse and died without issue, the estate 
cannot go to the children of Jesse, for Jesse is not the
dUrin1VOr'-,L !.6Vent °£ J°r,athan 6urviving Jesse and 
y g without issue was not provided for by the will ; and 

there ,s therefore an intestacy âs to Jonathan's half, and . 
he plaintiff takes it as the heir-at-law of the original 

testator. The survivor of two persons is that one who )

was
1892.

The facts were 
ment was heard.

V,
sur­viving 

ighters 
vo sons

Argument.

vithout
14874, 
1 Wql-
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Argument. survives the other, and not merely the “ other.” At any 
rate, the son Jonathan died intestate, and his half should 
go to his heirs-at-law in equal shares, if he died entitled1 
absolutely. I refer to Ferguson v. Dunbar, 3 Bro. C. C. 
468, n. ; Milsom v.Awdry, 6 Ves. 465 ; Wollen v. Andrewes) 
2 Bing. 126 ; Davidson v. Dallas, 14 Yes. 576 ; Çrwuder v. 
Stone, 3 Russ. 217 ; Ranelagh v. Ranelagh, 2 M..& K. 441 ; 
Deeming v. gherratt, 2 Ha. 14 ; Willetts v. Willetts, 7 Ha. 
38 ; Lee v. Stone, 1 Ex. 674,; Parsons v. Coke, 4 Drew. 296 ; 
Me Corbett’s Trusts, Johns. 591 ; Greenwood, v. Percy, 26 
Beav. 572 ; Blundell v. Chapman, 33 Beav. 648 ; Wake v. 
Vurah, 2 Ch. D. 348; Beckwitfi v. Beckwith, 46 L. J. N. 
S. Ch. 97 ; Travers v. Guçtin, 20 Or. 106,110; Re Benn, 
29 Ch. D. 839 ; Theobald on Wills, 3rd ed., 466-7 ; Jar-

j|

i i

man on Wills, 689-710.
S. H. Blake, Q. C., for the defendants Jesse Ash bridge 

and Wellington Thomas Ashbridge. The gift was either 
an estate in fee or an estate tail witK cross-remainders. I 
submit it is a conditional fee simple. If a son has issue, 
the estate vests ; if he has not, it does not vest, but goes to 
the other ; the survivor with children takes the 

Remainder. I refer to Re Bowman, 41 Ch. D. 525, 529, 
531 ; Re -Walker's Estate, 12 Ch. D. 205 ; Smith v. Osborne, 
6 H. L. C. 375 ; Askew v. Askew, 57 L. J. N. S. Oh. 629 ; 
Lucena v. Lucena, 7 Ch. D. 255 ; Wake v. Varah, 2 Ch. 
D. at p. 357 ; Hudson v. Hudson^, 20 Ch. D. 406, 416-7 ; 
Badger v. Gregory, L. R. 3 Eq. 78, 84 ; Jarman on Wills, 
ch. 42.

E. M. Lake, for the,.children of the defendant Amy 
Lambert, who died penilnte life.

Shepley, in reply.

cross-

i

ill May 16, 1892. Boyd, C.

The turning point of the conflicting claims is whether 
the sons Jonathan and Jesse take a conditional fee 
estate tail. The gift' in the earlier part of the clause, 
though without words of limitation, is sufficient to carry

!

■I
■ or an

ill it
1 :

v;
i

ill
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parfcular word - survivor,” no more incisive utterance can
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d0UnP0°tn‘hr! Caae8;then'the w°rds "dying without issue " 
do not here mean , an indefinite failure of issue, which
,l d g'™ nse to an ^tote tail, as held in Travers v 
Mn, 20 Or. 106. For the context limits to a S

dies10d’Jhethervtha.tbeat thé death °f the one who first 
t°r <cSDg the '‘k of tije survivor. But the restricted 

construcgfe necessitates the devolution taking the chart 
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Judgment, plains the case of Taylor v. Walker, 11 Jur. N. S. 723. See 
Boyd, c. Massey v. Hudson, 2 Mer, 130.

Now, to apply the facts in evidence to the will as thus g 
construed. The-son who first died laftjssSe, and his estate 
became a fee simple absolute ; the secondXdied without 
issue but left no survivor, and so was not withis^the words 
of the will. Therefore, nothing has happened so divest 
him of the .estate in fee given by the earlier part^aÇ the 
will. I declare therefore that Jonathan, who last died.jwas 
seized in fee pimple of one-half of the land. Costs omrbf'' 
the estate.
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!. See
[QUEEN'S BENCH DIV^fON ] 

v. North American Life Assurance Co.
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the^h8^^ Claim aUee^ th»t the defendants on 
the h.*)ec®™ber- 1089, issued their policy 7,710 upon
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Statement.
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Tho defendants, by their statement of defence alleged :
(1) That tho policy referred to and the covenants therein 
made on tho part of the defendants were on tho face of the 
policy expressed to be in consideration of the payment of 
the annual premium of $111.10, to be paid in advance;
(2) That the premium had never been paid ; (3) That in I 
the application for tho policy, signed by Robert McGeachie, j 
it was provided that if a note, cheque, draft, or other obli­
gation should bo given for the first or a subsequent 
premium or any port thereof, ajnddf the same should not 
be paid at maturity, it was agreed that any insurance or I 
policy made on that application,should thereupon become 
null.'and.void, but tho note,tchèque, draft,or other oblige- I 
tion odist nevertheless be paid ; (4) That the application 
was by the terms of the policy made a part thereof ; (5) 
That the policy contained a provision that it was issued

" 'and accepted upon certain special provisions therein 
printed and written, and also upon the conditions on. .the 
back thereof, all of which.latter conditions were, by the I 
policy, incorporated therein and. mdde part thereof ; (è) 
That one of the conditions on thedmek of the policy 

' " If any premium note, cheque, or other obligation given 
on account of a premium, be not paid when,’due the poMcy 
shall be void and all payments made upon it' shall be for­
feited to tlie company " ; (7) That Robert McGeachie being 
unable to pay the premium, the defendants agreed to 
accept a promissory note for the amount of'the same ; (8) 
That such note was not paid at maturity and hid 
yet been paid ; that it was' renewed, but the renewal 
thereof had not been paid, and remained in the hands of the 
defendants overdue and unpaid. p

The plaintiff joined issue upon the statement of defence 
and for a reply said : (2) That the one month of grace 
allowed for the payment of premiums upon the policy had 
not expired at the death of Robert McGeachie, pnd before 
the expiration thereof the plaintiff offered to pay the note, 
but the defendants refused and still refused to accept the 
same ; (3) That if the defendants had any right to cancel

THE ONTABIO REPORTS. ■ XXII.] M’
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shall be the head office of the company in Toronto ; and 
all rights, claims, and remedies not based on such contract 
are hereby waived.” ^

“ That no agent of the company (whether called general! 
or otherwise) has power to bind the company in any way. 
nor is any agent authorized to receive any payment due 
to the Company except when furnished with a receipt 
therefor signed by the president or managing director, in 
accordance with the terms of such receipt, everÿ^uch pay­
ment being then not overdue.”

“ That no information or statement not contained in said) 
application, no notice of any facts touching said applica­
tion or said policy, howevèr made, given, received, or ac­
quired, shall affect the company unless forthwith commu­
nicated in writing f>y the insured to its president or manag­
ing director at its head office, and assented to by him in 
writing for the company ; that no agent of the company 

/ ' or any other person except the president or vice-president 
oI the managing director under the direction of the board 
of directors, has power to make, alter, revive, or renew any 
contract of insurance, grant permits, or waive forfeiture or 
any condition of such policy.” j

“ It is hereby further agreed that, should the company 
upon any occasion consent to renew or revive a policy 
after the same has become null and void, every such re-

154 THE ONTARIO REPORTS.
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creating any precedent for Avaiving or as a waiver of any 
condition or agreement in flie policy or application.”

1 The polie 
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date of pay. 
Policy, the l 
tion for the

“ That under no circumstances shall the policy be held 
to be in force until the actual payment to and acceptance 
of the first premium due thereon by an authorized agent 

lyMbe company, and the delivery to the insured of the 
neœsgaryreceipt signed by the managing director, the life 
of the person proposed for insurance being at the time of 
such payment in the same condition of health as stated in 
this application ; and that if any «fraudulent or materially 
incorrect averment has been made, or any material in­
formation has been withheld by the insured, all sums

£
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of the ineurat:^

feited and the insurance be absolutely-null and void 
no presumption of death shall arise from disappearance" 

note, cheque, draft, or other obligation be 
given for the first or a subsequent premium or°any part 
hereof, and ,f the same be pot paid at maturity, it Agreed 

that any insurance or policy made on this applicatio/shall 
thereupon become null and void, but the note eL 
dl'®m,0r/°T*erobligation must nevertheless be paid" eqU6’

That I have read or heard read and underatood said 
application and this agreement, part thereof, and assent to 

therein contained, and I agree to accept the policy when 
issued on the terms mentioned herein and pay the 
pany the premium thereon, in consideration P 
ance of this application.”

The following receipt was put in :
'• North American Life Insurance Company

T17-T •—<££££»Received this 6th day of December, 1889 
thirty-one dollars and ten cents for the first premium of

” «•,«? °< * C3*-irc&ïSiïes-11-
». not ,

is countersigned by the agent of the company on the actual

tion for the policy.
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- • , „ Ï K HENS0N- ASent at St. Catharines.
Es^cial attention ,s called to the back of this receipt” 
And on the back of this receipt was indorsed the

A

following
“ Protons for payment of premiums j

nanv lPriTTrrdUe 8‘ the head office of eom- 
P y, m the city of Toronto, Province of Ontario, at the *
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date named in the policy, but at j/he pleasure of the company 
suitable persons fhay be authorized to receive at other 
places such payments, but only on the production of the 
company’s receipt therefor signed by the president or 
managing director. No payment of a premium, however 
made, except in exchange /for such receipt, will be recog- - 
nized by the company or be deemeavby either party as 
valid payment. The revival of a policy must be under­
stood not -to constitute, in any case whatever, any obligation 
on the part of the company to waive the payment of a 
future premium when due.”

“ Commencement of insurance year and balance of year’s 
premium :—

“ All premiums are payable annually in advance. When 
the premium is made payable in semi-annual or quarterly 
instalments, that part of the year’s premium, if any, which 
remains unpaid at the maturity of this contract, shall be 
regarded as an indebtedness to the company on account of 
the policy, and shall be deducted from the amount of the 

4 claim, and if any premium or obligation for a pfemium be 
not paid oaor before the day it is due, the company shall 
from that ,day be released from all liability; under the 
policy, except modified by the non-forfeiting 
thereof, if the policy is then entitled to the benefits 
thereof, and no credit for surplus accumulated upon the w 
policy shall be deemed applicable to the payment of any 
premium unless the previous consent of the company be 
obtained in writing.”

“ N. B.—Agents are not authorized to make any change 
' whatever in receipts for premium or to waive forfeiture or 

any condition of a policy or premium receipt : that can be 
done only by a writing signed by the president or manag­
ing director under the direction of the directors.”

The policy finder the seal of the defendants was put in, 
which provided that the defendant company, “ in consicjér- 
ation of the application for this policy and of the statements 
and agreements therein contained, hereby made a part of this 
contract, and of the annual premium of 831.10 to be paid

Statement.
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by the insured and assured upon the following addi­
tional provisions and agreements therein made a part 
jjhereof.” Among which provisions so indorsed were the 
following : “ If any premium note, cheque, or other obli­
gation given on account of a premium, be not paid when 
due, this policy shall be void, and all payments made 
upon it shall be forfeited to the company.” “ That under 
no circumstances shall this policy be held to be in force 
until the actual payment to and acceptance of the first 
premium due thereon by an authorized agent of the com­
pany and the delivery to the insured of the necessary re­
ceipt signed by the managing director ; the life oi the per- 

proposed for insurance bei'pg at the time of such, pay­
ment and delivery | in the same condition of health as 
stated in the application for this policy." “ Should the 
company upon any occasion consent to renew or revive a 
policy after the same has become null and void, every such 
renewal or revival shall always be understood as in nowise 
creating any precedent for waiving, and not as a waiver of, 
any condition or agreement in the policy or application.”

The note mentioned in the said receipt was not pro­
duced, but it appeared to have been dated December 4, 
1889, at six months, and to have borne interest at the 
rate of seven per cent, per annum. .

(j)n the 27th of May, 1890, the defendants by their manag­
ing director wrote to Robert McGeachie as follows :—

“ We beg to remind you that your note, amount $31.10, 
and interest $1.10, becomes due here "at the head oilier on 
the 7th day of June, 1890. Your prompt attention will 
oblige.” This note was not paid when due, and 
ilOtmavas taken for $32.20, covering the amount of it and 
interest, dated the 7th day of June, 1890, payable in thirty 
days with interest at seven per cent, per annum. A similar 
notice to that given by the defendants to McGeachie on 
the 27th May, 1890, 
spect of the last mentioned note. On July 2nd, 1890, 
McGeachie wrote to the defendants as follows: “ That ^ 
note of mine, held by you, $32.20,1 am unable to pay. I
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received to-day before its maturity.”
A similar notice to that given by the defendants to 
McGeachie on the 27th May, 1890, was given by the defen­
dants to McGeachie on the 3rd October, 1890. The last 
mentioned note was not paid when it fell due, and on 
the 5th day of November, 1890, the defendants by their 
managing director wrote to McGeachie as follows: “ 7710.
We fully expected to have heard from you ere this with a 
remittance for your note which matured on the 16th ult. 
Kindly give the matter your immediate attention.” 
This letter was mailed at Toronto on the 5th November, 
1890, and bore the St. Catharines post mark of the 6th of 
November, 1890, on the morning of which latter day 
McGeachie died. The amount of the note and interest wa$ j 
tendered to the defendants and they refused to accept j 
it. Proofs of death were duly given on the 30th December, 
1890.

The learned Judge gave judgment as follows:— I
The defendants rely upon a condition in the application I 

which is incorporated into the policy by the terms both of I

THE ONTARIO REPORTS. XXII.]

ment c 
already 
several 
without 
therefon 

Thé a

I At th 
I 1891,the 
! and to ei
j with inte
I order-as i

(1) Th: 
i the weigh

bad in la« 
that the si 
renewing : 
setting up 

. non-payme 
y learned Jui 

the said po 
would he a 
to the note 
thereof, and 
ing been tei 
from its due 
or avoid 
the plaintif! 
policy. (5) 
have found t 
ment of the 
consented to 
avoiding and 
of said note, 
found upon tl 
accept the m 
letter of the 
been paid, no i

the policy and application, and which is as follows :—
“ That if a note, cheque, draft, or other obligation begpveB^ 
for the first or a subsequent premium or any part thereof, 
and if the same be not paid at maturity, it is agreed that 
any insurance or policy made on this application shall 
thereupon become null and void, but the note, cheque, 
draft, or other obligation must nevertheless be paid.”

In the present case a note was given on 13th September, 
1890, for a part of the first premium; it was not paid at 
maturity; and thereupon, by the express terms of this 
condition, the policy became void. The plaintiff says that 
the forfeiture was waived because the company asked thé 
assured by then- letter of 5th November to pay the over­
due note ; but they had the right to do so without waiving 
the forfeiture also, by the terms of the condition above set 
forth ; so that there was no waiver on their part.

The plaintiff relies upon a condition in the policy which 
provides that a grace of one month will be allowed in pay­
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vm
tached, 1 
note was

have been claimeth» u^ed by the defendants. (7) That 
the evidence of the iMager of the company shewed that 
no steps were taken t* the said company to forfeit or can­

cel the policy. J
On the 17th November, 1891, the motion was argued 

before Armour, C. J.'.'and Falconbridgb, J.
Aylesworth, Q.JO, for the plaintiff. The policy shews 

on its face the contemplation of the parties that payment 
of the premium might be made by promissory note. The 
company chose to accept a note for the first year’s pre­
mium, and I contend that was payment and the risk 
attached. The defendants do not say that the risk never 
attached; and if it did attach', it attached only by virtue 
of this payment by promissory note. They received this 
noteras cash, and the premium was thereby paid. But the 
application has> provision that if a note be given and not 
paid at maturity, the policy becomes rescinded. As to | 
that I say, that the risk having attached, it needed some­
thing formal on the part of both parties to constitute a 
rescission, and that something was neVer done. On the 
contrary, the defendants always acted is if the risk was 
current. By the letter they wrote to ttie insured twelve 
hours before his death, they treated the policy as valid and 
subsisting. kThe risk having attached, the) policy was not 
void on default of payment, but voidable only, and there 
was a waiver of the" conditions.within the authorities. I ref-. 
fer to McIntyre v. East WiUianB*18# R. 79 ; Campbell v. 
National Ins. Co., 24 C. P. 133 ; Moffatt v. Reliance Ins. 
Co., 45 U. C. R. 561 ; Neiü v. Union Ins. Co., lb. 593 ; 
Shay v. National BeneM Society, 54 Hun. (61 N. T. 
Supreme Court) 109 ; Horton v. Provincial Provident 
Institution, 16 O. R. 382 ; 17 0. R. 361 ; Porter 
ance, 2nd ed„ p. 74 et seq. The policy contains a provision 
allowing a grace of one month! The former indulgence 
to the irisured was paid for in interest, and the days of 

should be allowed from/the maturity of the last
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.Judgment, the election of the insurers: Wing v. Haney, 5 DeQ. M. 
Armour, C.J. & G. 2G5 ; Armstrong v. Tnrqudnd, 9 Ir. 0. L. 325 ; Mackie 

v. European Assurance Society, 21 L. T. N. S. 102.
Upon default being made in the payment of the note the 

insurers might have elected to forfeit the policy, or they 
might have elected not to forfeit it, but to continue it ; and 
upon the evidence before us I think it clear that they 
elected not to forfeit but to continue it.

There is not from first to last in the correspondence or 
in the conduct of the insurers any intimation or suggestion 
that they had elected tp forfeit the policy, but the con­
trary ; nor is there therein any intimation or suggestion 
that, while electing to forfeit the policy, they were never­
theless, insisting on the paymeht of the no^tes, but the 
trary.

The correspondence and conduct of the insurers when 
default was made in the payment of the first note shew 
clearly that they were not -electing to forfeit the policy, 
but to continue it, and were not while electing to forfeit 
the policy nevertheless insisting upon the payment of the 
note, and afford evidence of a like election on their part 
down to the death of the insured.

They took for the amount of the first note and interest 
a new note with interest at seven per cent. per. annum at 
thirty days, and when during the currency of this note th 
insured wrote to them asking them what they would let 
him off with "by cancelling the policy on July 10th, they 
answered him on July 4th that his request that they 
should cancel the policy was unreasonable. They were 
then, notwithstanding the default that had been made 
in the payment of the first note, not only shewing that 
they had not elected to forfeit the policy, and that they 
wete not, while electing to forfeit the policy, insisting on 
payment of tire note, but were also shewing that they had 
elected to continue the policy, and were treating it as then 
subsisting.

There is nothing to shew that their course of conduct in 
respect of this policy as thus maide manifest was in any 
way altered up to the time of the death bf the insured.

1(14 THE ONTARIO REPORTS. XXII.] A
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. , I on the 17th c
The plaintiff by his statement alleged: (2) That on the ■

14th May, 1887, the plaintiff, as lessor, did by a certain I defen6 * ^
indenture of lease demise and lease to one George ■ ® mi
Lawrence, as lessee, lots 56 and 57 according to plan 605 ■ ^ s 
registered in the registry office for the city of Toronto, I and half j-8-1" 
said lease being registered in the said registry office on ■ M,. 1161
the 27th June, 1887, as No. 1,079 /E., said lands being 1 should be '
leased thèrein for and during the term of fifteen years ■ m|) . oun
from the 1st January, 1887, at a yearly rental of $52.50, 6 ’• lec’(
payable half-yearly in advance in equal sums of $26.25, ■ and" ^™
on the first days of Jarmary and July in each year -,'Up] ’̂^ at
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[QUEEN’S BENCH DIVISION.]

Denison v. Maitland kt al.

Landlord and tenant—Action for arrears of rent and recovery of demised 
premises—Election to forfeit lease—It et faction of—Payment oj rent and 
costs—Implied request to be relieved from Jorfeiture—It. S. O.'fh. 148* 
secs. 17■‘33— Vacant land—Evidence.

Rent under a lease made pursuant to the “’Short Forms Act” becoming in 
arrear, the landlord served the statutory notice of forfeiture, and 
brought an action against the tenants both for the recovery of the 
demised premises and of the arrears of rent. Before the action 
to trial the defendants paid the arrears and costs :—

Held, that the bringing of the action was an election on the part of the 
landlord to forfeit the lease which could not bo retracted by him ; to 
enable him to get rid of the forfeiture there must have been a request 
on the part of the tenants, either express or implied, to be relieved 
from the forfeiture ; and the mere payment, after the forfeiture, of 
rent which accrued due before would not amount to such a request. 

The effect of such a payment depends .upon the intention of the party 
paying ; and the payment of the rent and costs in this case could not 
operate, by force of R. S. 0. ch. 143, secs. 17-22, to permit the land­
lord to retract his forfeiture, without regard to the intention of the 
tenants, and without any request on their part to be relieved frbm the

ani

X forfeiture.
These sections are applicable simply to an action for the recovery of the 

demised premises ; had the action been brought for that alone, an im­
plication might have arisen from the 
the tenants intended 
but not so where the» action was also brought for the rent in arrear, 
more especially as the demised premises were vacant land, the tenants 
not being in actual possession

Held, also, on the evidence, that there was no intention on the part of 
the tenants to seek to be relieved from the forfeiture 

Held, further, that the landlord could not get 
both tenants concurred in seeking relief fro 

Decision of Boyd, C., reversed.
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UNISON V. MAITLAND.
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statement, lease, and he claimed to .have the action dismissed with 
costs as against him.

r Issue. '
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On the

The action was tried at the Autumn Sittings, 18^1, of 
the Chancery Division for the city of Toronto, by Boïd, C. 

The lease and assignment mentioned in the pleadings 
produced and their execution admitted. The lease 

purported to be made in pursuance of the “ Act respecting 
Short Forms of Leases,” and was for fifteen years from the 
1st January, 1887, at a rental of $52.50 a year, payable by 
half-yearly payments, in advance, of $26.25 each, the first/ 
payment to be made on the 1st of January, 1887, and con­
tained a covenant to pay rent and a proviso for re-entry by ■ 
the said lessor on non-payment of rent or non-performance 
of covenants.

On the 13th of Octob.er, 1890, the plaintiff’s, solicitor, Mr. 
Drake, wrote to the defendant Maitland the following

I a writ of 
I follows : " 

and voià i 
lessor, and 

! °f May, 18f 
665 registei 
Toronto, sa 
office on th 
E., Which le 
Lawrence t 
Robinson by 
% of Aug, 
office on the 

and for a 
«onto the ph 
of $26.25 
1890, as a-hal 
the terms of 
from said date 
per annum ;

A statement 
teen delivered

i

letter's “The rental on the lots owned by you and Mr. 
Robinson, And leased from Mr. Charles L. Denison, is in ^

arrears you are well 
had several attendances

‘ arfears, tile particulars of which 
acquainted with. I havu,already
and letters in connection with this particular rental now 
in arrears, and as reasonable costs for the doing of these 
things must be paid by you, I formally notify you now 
that unless this past rental is paid I shall issue a .writ to 
have your lease declared void and for delivery over to the 
lessor of the premises, and will only wait for sufficient 
time to hear from you by return mail before taking action.”
To which ■ the defendant Maitland on- the 23rd October,
1890, replied as follows : “Tour note received. I shall write 
you again in a few days ; I am pressed for funds just now.’ H 1, making t 
On the 29th November, 1890, Drake wrote to Maitland as ■ ot summons, 
follows :. “ Re rental on lota 66 and 57, plan 665. I here- ■ The writ of 
with enclose you statutory notice herein and hope j» hear ■ till the 10th da 
from you at once and to Robinson as follows : “ Re rental ■ A correspond 
on lots 56 and 57, plan 665. I herewith enclosejyou statu- ■ «ad ÿe defends

hear from you ■ defendants and

am
1

a

»
I
1
içll

tory notice in this matter. Please let me

.
. . * '
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follows : Vour jetter "h December, 1890C replied as
fV- I have written W R 2®th) recei^ *o-
land), Vancouver, B. C. So on ^ defendant Mait-
communicate with you, in the mit 1 86t his reP]y will 
gence." he meantime crave your indul-

« writ of su^mon^'against' thfd plai“tiff iss™d

follows: “ The plaintiflToklÏ tot ^ **
;lnd void a certain leased w de°'ared forfeiM 
lessor, and George Lawrence 1 I the PlaintW 
of May, 1887, oflqte numbers’7!» °n the Uth day 
665 registered in the registry 5?’ Wording to plan 
Toronto, said lease beW ,/■■ .fflce.for the said city of 
office on the 27th day of June*17“ the 8aid reg-'stvy 
f’’ which lease has been assigned bv !£ DUmber 1’079 
hawrence to the defendants R R L7,he =aid Ge"ge

>*», « -ZSl rJl™ ih “*-*' krm. of thî ^ lo*é o reo,,,

from said date due and pavable^n PT* ^ ?id7rm; ?dshall write ■ been delivered in thaUctiraPr°dthCe?7Pllrp0rting to have 
, just t,ow.” I 1891, making the ame ct " °n *he 17th day of January, 
Maitland a» I of summons Cl"m “ was horsed on the wrU

i, 1601, of 
r Boyd, 0. 
pleadings 
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respecting 
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h, the first' 
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e-entry by ■ 
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as

licitor, Mr.
following 
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•ttendances 
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f you now 
e a .writ to 
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r sufficient 
ing action." 
•d October,

arrears
percent.

The writ of 
till the 

A corr.

5. I here- 
ope to hear 
“ Re rental

.A,, , summons was not 
10th day Of March, 1891.

iyou at»40- ■ J"? |e defendin'^ atdTko beL™1^1 f°r the PIa“ti«’ 
r from yoo | defendants and the solicitor for the p^tiff. lÏletw ^

served upon Maitland
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Statement, the defendants and their solicitors, was put in’, which

respondence resulted in the payment by the defendant. 
Maitland of the amount of the rent-sued form the actum

settled, the plain-

cor-

of the 17th December, 1890, and costs 
tiff’s solicitor offering to enter a discontinuance.

In making the payment the defendant Maitland was 
also his co-defendant, that the 

all claim for

as

under the impression, as was 
lease was by the action taken forfeited, and coi
future rent at an end. ■ 7 \ . , nA

No notice of discontinuance was eW signed or proposed 
of submitted for signature. Mr. Standish, one of the soli­
citors for the defendants, gave evidence that prior 
letter of the 16th of May, 1891, written by Cassels & 
Standish to Maitland, he had called on Mr. Drake and 
had settled tfle amount of costs with him at 840 an 
had told Mr. Drake that Kobinson would forfeit the lease 
but that he could not say as to Maitland ; but it was agreed 
that he should have time to write to Mr. Maitland, which

he did by that letter. > .,
Mr Drake, on the other hand, alleged that at the 

interview deposed / by Mr. Standish he told Mr 
Standish that upon payment of the $40 costs and the rental 
claimed for in the writ he would sign a notice of discon­
tinuance ; that no agreementwaXever made for forfeiture.

This action was commenced on/the 8th July, 1891.

to a

«Î
grouped unde 
landlords," R. 

_ 22, meets thei
This lease is said to be under the statute as to short ■ having been hr 

forms, and, if so, failure to pay rent for fifteen days after ■ the now defem 
it ouvht to be paid per se works a forfeiture without any ■ rent cJaimed . 
previous demand for payment. This right of forfeiture ■ ten defendants 
being at the landlord’s option, he must do something to ■ discontinue the 
shew that he means to exercise that option: per Brett ., ■ dant stated in 1 
in Phillips v. Bridge, L. R. 9 C. P. at p. 56. ■ feit of the lent

It is well settled that the bringing of an action of eject- ■ helped. After 
rnent is equivalent to the ancient entry and is a decisive ■ ,epeated hjs w.,. 
act showing an unequivocal election to treat the tonan ■ of the action. J

November 23,1891. Boyd, C.

□m
■

r
■S
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W. 718, wherein it °»*». 1» M. &
f"r a biture, and serving itÎn ÎhTf ejectlnent
™St be considered as the excrete of tlT ™, Pre­
determine the lease- and fh„ *■ f the lessors option to 
for all." ’and the °P‘I0n must be exercised once

Now, payment of past due
brought to enforce a forfeiture f *’*’!■, after action 
evidence of the waiver of the forf t ^ ^ Cause-is "ot 
% Martin, B„ in Price v. T”” giVe“

The mere receipt of thp ry, • ® N. at p. 516:—
due previously, is of no conse!"6^ ^ r<mt having become 
reason that the entry for a condV “v ^ the VeI?Plain 
«U affect the right to receive ™ °ke“ doe3 not at 
debt." ë eC6,Ve lament of a pre-existing

“«« - «.» -
f “ fecial pfc^ions of theTZT6;1 ^t rent, then 

bave to be considered These w and1Tenant's Act ”
notice during Se argument h„t t ® °0t brouSht to my
the contest in the plaintiff's ,° me they appear to solve 
grouped under the h* -fi” 1 refer to those 
Landlords," R. S. O. ch us t of Premises by

■ 22, meets the circumstances’ nftlv 7 22‘ Tbls last section,

d * fto I ’T''1"8 been bought for rent and ^ A f<>rmer ««o® days after ■ the now defendants after 1m, of possession,
ithout any ■ rent daimed d ’ tatement of claim, paid all the 

forfeiture | ten defendant on paÎÜ f f8 80,icitor had writ- 
nothing to ■ discontinue the action fo , th,eSe c,aira« he would
er Brett J., ■ dant stated in his letter that he'd”! ^ m°ney the defe“-

. , I fe‘t of the lease but he at he dld no* anticipate the for-
m of eject- ■ helped. After reemvt h suPP<>aed it could not then be

decisive I repeated his willingness^lLT”4' v® plaÜltiff’8 «“Heitor 
the tenant ■ 0, the And so tbe m » * “ °f disconti

And so the matter rested. By the effect of
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the section I have referred to, section 22, this payment 
caused all further proceedings in the action to cease, and 
in effect worked a discontinuance by statute. The closing 
part of the section originally referred 
tenant obtaining relief in equity against forfeiture for non­
payment of rent. By section 19 it appears that the right 
to such relief was held in suspense for six months after 
execution executed, and if no application made within^ 
that period then the landlord held his land freed andSlis- 

charged from the lease ; but if equitable relief was obtained 
in that interval then [vide section 22) the tenant was to 
continue to hold and enjoy the lands demised according to 
the lease thereof made, without any new lease.

isions are now collocated, the meaning of the 
legislature seemà\to be to extend to the payment during 
action the same effect as to the relief obtained in equity 
after execution executed by actual re-entry on the land 
and the enjoyment thereof by the landlord.

But whether this be so or not, it is not to be considered' 
that the defendant is in worse case if he intercepts the 
action by payment than if he slumbers till actually ejected.

In brief, I take it that the Act changes the irrevocable 
character of election once made to forfeit for non-payment 
of rent, and in the circumstances provided for by the 
statute it enables the election to be revoked or withdrawn. 
So that the settlement of the action by payment in this 

absolved the defendant from the consequences of the

Judgment. 

Boyd, C.

to the effect of the

?

As the,

i

The mo
Falconbm

Allan Ci 
v. Watson, 
N. 512 ; Bn 
15 M. & W 
L. R. 8 Ex. 
v. Young, § 
6 H. L. C. 
Doe Morecr 
Baukerville,

W. B.BU 
Eliz. 3 ; Bin 
ed, pp. 323, :

case
forfeiture and worked a rehabilitation of the lease.

Judgment will now be for forfeiture as claimed and 
possession, and for payment of 
costs.

rent claimed, withle

a

At the Hilary Sittings of the Divisional Court, 1892, 
the defendants moved to set aside the judgment of Boyd, 
C., and to enter judgment for the defendants on the follow­
ing grounds : (1) That the judgment of the learned 
Chancellor was contrary to the evidence and the weight of 
evidence. (2) That it was shewn by the evidence that

H '
V

1
1

’
I
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Judgment.

Armour, C.J. delivered by 

Armour, C. J.

There can be no doübt that the bringing of the action 
brought by the landlord against the tenants on the 17th 
day of December, 1890, was an election on his part to for­
feit the lease which could not be retracted by him : Dwm- 
por'a Case; 1 Sm. L. C., 9th ed., 43 ; Jones v. Garter, M.
& W. 718 ; Scarf v. Jardine, 7 App. Cas. 345 at p. 360.

And to enable the landlord to get rid of this forfeiture, 
there must have been a request on the part of the tenants, 
either express or implied, to be relieved from the forfeiture.

And|as the iqere receipt, after the forfeiture, of rent which 
accrued due before the forfeiture, would not operate 
waiver by the landlord of the forfeiture : Price v. Woi'wood,
4 H. & N. 512; so the mere payment of rent, after the 
forfeiture, which accrued due before the forfeiture, would 
not amount to a request on the tenant’s part to be relieved 
from the forfeiture.

In each such case the effect of such receipt or payment 
must depend upon the intention of the party receiving or 
paying : Doe Cheny v. Batten, Cowp. 243 ; Laxton v. 
Rosenberg, 11 O. R. 199.

It seems to me, with grea 
Chancellor erred in assuming that the payment of the rent 
and costs after action brought, and before trial, operated 
by force of the provisions of the statute R. S. 0. ch. 143, 
secs. 17-22, to permit the landlord to retract his forfeiture, 
no matter what the intention of the tenants was in paying 
such rent and costs, and without any request on their part, 
either express or implied, to be relieved from such for­
feiture.

Before the statute 4 Geo. II. ch. 28, Courts of law were ^ 
in the habit of staying proceedings in actions of ejectment 
brought on clauses of re-entry for non-payment of rent at 
any time before execution executed, on the tenant’s bring- 

I tag into Court all the rent in arrear and costs ; and Courts

February 27, 1892. Thé judgment of the court was

;
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|
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■ arise from theJudgment. 0f rent. How then could any implication 
Armour, C. J. mere fact of their paying^'in an action so brought, to the 

landlord's solicitor in the action, the arrears of rent which 
they were sued for in the action, and which they were 
bound by their covenant to pay, and the costs of the action, 
which they were also bound to pay, that they intended by 
so doing to seek to be relieved from the forfeiture ? --*ft 
seems to me that no such implication could arise from such 
payment under such circumstances, especially when, as 
admitted on the argument, the demised premises were 
vacant land, the tenants not being in the actual possession 
of them.

When we turn to the evidence, however, I think it 
abundantly clear that there was no intention on the part 
of the tenants to seek to be relieved from thé forfeiture. 
Mr. Robinson had no such intention, and this was commu­
nicated by Mr. Standish to Mr. Drake, and Mr. Robinson 
certainly did nothing from which such an intention could 
be implied, and all that Mr. Maitland said was contained 
in his letter enclosing the cheque for the arrears of rent and 
costs—“ I did not anticipate the forfeit of the lease, but I 
suppose it cannot now be helped ; ” and there is nothing in 
this from which an intention to seek relief from the forfei­
ture could be implied, but, on the contrary, an acquiescence 
in it.
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I It is difficult, moreover, to see how the landlord could get 
rid of the forfeiture, unless both the tenants concurred in 
seeking relief from it, .which they certainly did not> 
Finch v. Underwood, 2 Cft. D. 310.

In my opinion, the actionghould be dismissed with costs.

!
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Green et ux. v. Minnes et al.

Defamation Libel Potter advertising account for sale-Justification.

Tdthe *■» 
wife of the other plaintiff forcXS% $a,in8t *he female plaintiff,

B=«^n2s£3=r“«bemg one against “Mrs J Green f *? f°r sale, among them
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m Th îl 8 LyJhe“' statement °f claim alleged :
(1) That they had sustained damage by the defendants 

in or about the month of May, 1890, falsely and fraudu ’ ' 
lently printing and publishing, and causing^ be printed
,nietPUb 1Shn’bf! poated “P and exhibited in con- 
picuous public places, on buildings, fences, and elsewhere

y e publc and dlvers persons, and which placards 
r b,Us were m the words, nameLtc., following that isT

\ pany --fred* th° ^-d> Collecting Com-
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cess street, dryïgoods bill, 359.35 * * • 8l0 jevlrd 
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of(" Mrs ?£nP,™ted bffls *he defeudants by the name
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words, “ dry goods bill ” and the figures “ $59.35 ” (meaning 
fifty-nine dollars and thirty-nve cents as being the vjdue or 
price of such dry goods) the defendants meant and intended

THE ONTARIO REPORTS.

Statement.

to allege and to state t(r the public that the \plaintiff 
Sarah Green was indebted in respect of a quantity of
dry goods sold and delivered to her iq the sum of fifty- 
nine dollars and thirty-five cents ; nlnd that she wrong­
fully and dishonestly neglected and refused to pay for the 
same, and by describing the plaintiff Sarah Green in the 
said placard or advertisement as “Mrs.,J. Green” the 
defendants meant and intended to convey to the public the 
impression of the plaintiff John Green that he abetted and 
approved such dishonesty, aqd himself acted in a mean 
and discreditable manner in neglecting and refusing to pay 
for goods and merchandize supplied to his wtfeï

(3) That the said hills of advertisement, and the posting 
up said placards or publication thereof as aforesaid, and 
the publication of the plaintiffs’ name therein in manner 
and style aforesaid, was intended by the defendants to force 
and compel payment by the plaintiffs of a claim for which 
they were not and for which neither of them was liable, and 
which never was incurred by or charged to any one of the 
name of Green, and the necessary and intended consequence 
of such posting up and publication was to injure and defame 
the reputation of the plaintiffs, and to degrade them and 
subject them to annoyance, ridicule, and disgrace, and to- 
make them seem guilty of fraud and dishonesty, and

’ appear unworthy of ‘trust or credit, and which Jjrfpliéd 

that they were cheats and swindlers. jr
(4) That by reason of said defamatory publications the 

Xqilaintiffs have sufferbd much loss of refutation and of
businm, and suffered in their crediLaM good name, and 
incurred public odium and contempt, and been generally 
damnified. /

The defendants Minnes & Bufns by their statement of 
defence : (1) Denied the allegations contained in the plain­
tiffs’ statement of claim, and sÿd; (2) That long before the 
month of May, 1890, mentioned in the first paragraph of said

xktrf
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set forth in the said claim ; (11) That as to the plaintiff 
John Green, in anything they did they did nqt mean or 
intend to convey to the public the impisssiorr alleged in 
the said claim ; and, further, that said impression could 
not be created by anything wjjich they did ; (12) They 
denied that the plaintiffs, or either of them, had suffered 
loss or damage ; (13) And wholly denied that-the said 
printed placards were printed with the meanings severally 
and respectively alleged in said claim, or with any defama­
tory meaning.

■ And the defendant Edwin S. Andrews by his statement 
of defence alleged: (1) That he was the manager at the 
city of Kingston of the Canadian Collecting Company, 
which was a company that did business in said city and 
elsewhere in the province of Ontario, in collecting th( 
accounts due merchants and others ; (2) That in the due 
and regular course of business the above named defendants 
Minnes & Burns employed the said defendant to collect an 
account of $59.35 against said plaintiff Sarah Green, for 
dry goods supplied to the said plaintiff by the defendants 
Minnes & Burns, the account being handed to the said 
defendant Andrews by the other defendants as due by 
one Mrs. J. Green, who since this action the defendant 
Andrews had ascertained to be identical with the said 
plaintiff Sarah Green ; (3) That he, in his regular course 
of business and employment, and in perfect good faith 
and without matiee. or any other improper motive, and 
understanding that said sum was so due as aforesaid, 
proceeded to request payment of the same from the plain­
tiff Sarah Green, but was unable to collect the same, and 
being so unable to collect the same, duly advertized the 
said account' for sale, with many other accounts, as men­
tioned in the alleged placards,believing that the said account 
was due as aforesaid ; (4) The defendant Andrews denied 
the allegations in the claim that he falsely or maliciously 
acted in anything that he did, or that he intended to de­
fame the said plaintiffs or either of them, or that he meant 
or intended to convey the impression that the plaintiff
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company for the collection of accounts. The Canadian 
Collecting Company, thereupon, addressed the following 

’■i*° t*le plaintiff Sarah Gpeto:
' \ 4/23/1890.

Office of title Canadian Collecting Company.
Office Hours, 2 to St

XXII.]
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Statement.
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I
To Mrs. J. Green:

We must realize immediatel' n all accounts now in 
hands, and unless yours with <1 innés k Burns, amount­

ing to $59.i^>, is paid or secured at our office before 26th 
inst., it wi

The|ph 
credito 
falsely an 
to he pokb 
and on bhi 
the city of 
tain libelle 
which bill 
The husba: 
lication 
disgrace hii 

The plait 
plaintiff J0f 
who became 
in a certain 
Thornt

out­
's1

- >e dealt with as accompanying poster shews, 
ce the wail of çvery bill board in this city. 

Respectfully yours,
The Canadian Collecting Company, 

Local Office, No. 4 Author Building,
Over Express Office, Market Square.

P.S.—Make satisfactory arrangements for payment at 
office before Sunday nejtt, and your account will be 

withdrawn from the list.

and si n

j

resour]\

c. a c.
\And the “accompanyingjposter” referred to in the said 

letter was a printed yellow-coloured poster, the same in 
words and figures as that set out in the statement of claim. 
That no attention having been paid to this letter by th 
plaintiff Sarah Green, tnC'said printed poster was posted 
up conspicuously in several (parts of the city of Kingston, 
where the plaintiff resided. The defendants Minnes & 
Burns had never taken any legal proceedings to collect 
their claim from the plaintiff Sarah Green.
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The learned Judge gave the following judgment : 

September 21,1891. Rose, J. :—

This was an action of libel tried before me at the last 
sittings of this Court in Kingston, the parties consenting 
that the jury should be dispensed with, and that I should 
dispose of the facts as well as the law.
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I think that I should find as a fact that Mrs. Green was 
indebted to Minnes & Burns for the carpet, at least, the 
price of which was $24.33. I do not think it necessary to 
consider whether she was indebted to them in the further 

of $35, about which there may be considerable doubt,

Judgment 

Rose, J.

sum
because I do not think that for the purpose of this action 
the amount of the indebtedness is material. No greater 
injury or annoyance was suffered by her by the publication 
of the statement that she was indebted in $59 than would 
have been by the publication of the statement that she 

was indebted in $24.
I think, therefore, that the defendants have shewn that 

the statement in the adventisement of her indebtedness 
substantially true. It is urged that the publica­

tion of these statements contained in the advertisement 
libellous. If the object of Minnes & Burns’

was into

waswas
really and truly to advertise for sale this chose in action 
for the purpose of obtaining a purchaser therefor, and 
thus realizing as much for such claim as they possibly 
could obtain, it is beyond question, I take it, that they 
would have had a perfect right to advertise it for sale in the 
same way as they would have had the right to advertise any 
collateral security which might have been placed in then- 
hands by Mrs.Green to secure'paÿment of the account. But 
it is said the object was not to make a sale of the account, but 

to coerce Mrs. Green or her husband into the payment 
of it by means of a threat, so as to-relieve themselves from 
the shame or disgrace from which they would suffer by 
the publication of the statement that Mrs. Green was 
indebted for this amount ; that such publication affected 
her credit and was a statement made which would prevent 
her obtaining financial credit. In other words,' the claim is 
that the defendants Minnes & Burns, being unable to col­
lect their account in the usual wavyrtîrëatened the publi­
cation and carried that threat into execution for the pur­

was

app.

pose of coercion.
I have no doubt that the publication of the advertise- 

calculated to bring Mrs. Green into financialment was

m
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fact that some one of a sus-
Judgment. 

Rose, J. to the party named, the 
picious turn of mind might infer something derogatory, 
would not make the document libellous.

Finding the* facts in this 
bear such knowledge as I may deem to be common know­
ledge I think that seeing such an advertisement would 
convey to my mind the meaning that the person named in 
it was indebted; that the creditor had been unable to 
obtain payment of the debt; and that he was willing to- 
sell the claim to any one who might, as a matter of specu­
lation, be willing to try his chances of making the collec­
tion I think it rather implies that, the debtor is able to 
pay, but is unwilling; because, if the implication of the 
document was that the debtor was unable to pay, there 
would be little use in making an offer to sell the account 
I think that the plaintiff Mrs. Green cannot complain it 
any one reading the^locijunent should have taken the 
meaning I have suggested, because such meaning is sup­
ported by the facts. - .. _1

If the advertisement of this accounM^rWle is libellous 
then the advertisement by a mortgagee^ an equity of 

, redemption which he knew to be yalufeless, would be 
libellous, because there it might be proved that he knew 
that he could not make a sale, and although the mortgagor 
owed him the debt, and although the equity was a security 
in his hands, it was valueless, and therefore he would be 
prevented from saying to another, or from advertising to 
the world, that the mortgagor was indebted to him, and 
that he offered the security for sale, because the debtor 
would say, "you are not taking such steps with an honest - 
intention of making a sale of the property, but you are

a means of co-

mere

as a jury, and bringing tocase

1

1

il
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11
pa;

I

; o holding me up to disgrace and ridicule as 
ercing me into the payment of the debt.

Imagine another case, that of a person sensitively 
proud who had been compelled to borrow money and 
had pledged as security therefor some article of little 
value intrinsically, but of great value to the pledger
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Judgment, so was to coerce the debtor into paying a claim which 
otherwise the creditors were unable to realize. I am 
at a loss to understand how the advertising of the claim 
could be to this particular debtor a means of coercion ; the 
threat to advertize might be, but when the advertisement 
was once issued and posted up, then the injury was done, 
and the. motive to pay was remitted.

The plaintiffs cited Muetze v. Tuteur, 46 N. W. Reporter 
123, as supporting their argument. The facts of that case 

different from the case before me, as a very hasty 
perusal will make evident, and, in as far as the reasoning 
or conclusions reached in that case differ from what I 
have endeavoured to above express, I am unable to accept 
them as valid arguments to assist^the plaintiffs. "

Finding as I do that the plaintiff' Mrs. Green- has no 
cause of action, I do not have to consider the somewhat 
novel claim on the part of the husband that he is damnified f 
because the account was advertised as being due by Mrs..
J. Green instead of by' Mrs. S. Thornton. The account 
was certainly due by Mrs. S. Thornton when she married 
the plaintiff John Green, but thereafter it was due by Mrs.
J. Green.

The action must be dismissed with costs.

At the Michaelmas, Sittings of the Divisional Court, 
1891, the plaintiffs moved to set aside the judgment of 
Rose, J., ancj to enter judgment for themselves, or in. 
favour of the plaintiff John Green, on the ground that the- | 
judgment was 
upon the facts
plaintiffs were, or the plaintiff John Green was, entitled to 
recover damages in this action. 1 /

The motion was argued before Armour, C. J., and 
Falconrridqe and Street, JJ., on the 26th November,. 
1891.

Ayleeworth, Q.C.,for the plaintiffs. The libel arose out of a 
wanton attempt to collect an account by blackmail. Even 
though the female plaintiff personally owed $24, the poster
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___ The first question tq/be determined in this case is wft«;
Armour, O.J. ther, under the circumstances under which this poster wasX 

published, reasonable men would be likely to understand 
it in a libellous sense : see Capital and Counties Bank v. 
Henty, 7 App. Gas. 741.

The poster was striking in its colour and unusual in its 
character; it advertized accounts for sale by the Canadian 
Collecting Company, a sale unlikely to be made by a col- I 
lecting company until the means of collection had proved \ 
abortive; it did not shew to whom the accounts were due, 
nor on whose account they were to be sold, nor when nor _ 
where the sale was to be effected; it shewed the quality of 
the debtors, and the quality of the goods supplied to them, 
and offered a reward for information that would lead to

Judgment.

1

I

the conviction of any person destroying it.
We think_that reasonable men reading this poster would 

understand from it that the debtors referred to therein 
were persons from whom the accounts which they were 
therein alleged to owe could not be collected by process of 
law, and were insolvent or dishonest debtors.

Being so understood by reasonable men, this poster 
Would have the effect of bringing discredit upon the 
debtors mentioned therein, and of lowering them in the 
estimation of their neighbours, and would be consequently 
libellous.

If this had

1
I

!

iften a criminal prosecution, there would 
have been nothingyto justify the publication of this poster, 
evenif it had been shewn that the debtors therein men­
tioned were indebted as therein set forth, for it could not 
have been shewn that its publication was for the public 
benefit).

But, in a civil action, in order to justify the publication 
r, it would be necessary to shew only its 

truth, and that the debtors therein named were indebted 
as therein set forth.

In this case it was quite clear from the evidence that 
the plaintiff/Sarah Green was indebted to the defendants 
Minnes & Burns in the sum of $24.33, and in no other

i
! of this

I I

;
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Judgment libellons ; It is clearly not a matter of public interest or 
street, J. concern, and, whether true br false, it is therefore a matter 

for which the defendants might have been indicted It is, 
I think, a matter in which a plea of justification should 
not be taken to be proved unless the proof.go to the full 
extent of the libel. The statement complained of in the 
libel is that the debtor owed $59.35, when asU matter of 
fact she owed but $24.33. Under these circumstances, the 
plea of justification should not in my opinij 
have been proved. I

In Alexander 
the defendantsJro
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Decision of ]

be held ton v. North-Eastern R. W. Go., 6 B. & S. 340,
sued for publishing an alleged libel con­

sisting of a hand bill stating; that the plaintiff hkd been 
1—.convicted of refusing to pay his proper fare an J that a 

) penalty had been imposed of “ £9 Is. 10d., including costs, 
or three weeks’ imprisonment.” As a matter of fa\t, the' 

) order was that the plaintiff should pay a fine of £
(. Is* 19d. costs, or in the alternative be imprisoned for

fourteen days. The Court held that it was a question for 
the jury whether the statement so published was substan­
tially true.

In Goodbume v. Bowman, 9 Bing. 532, the libel

ere

«

and
The pla 

plaintiffs v 
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under the 
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sisted in the statement that the plaintiff had twice been 
mayor of the borough of Richmond, viz., in the

was a 
through tl 
was a mail 
of Waterloo 
(5) That tl 
erected acre 
called the I 

was erected

years
1814 and 1823, had during each of these tenures of office^ 
charged to the borough a greater sum per ton for the coal 
purchased for the poor than he had paid for it, and had 
pocketed the difference. A plea that the plaintiff1 had 
done this during his first mayoralty, though not during his 
second, was held bad by the Court. ’

These two cases leave the question open, whether the 
Court or the jury should pass upon the sufficiency of a plea j 
of justification. In the present case we combine the 
functions of Court and jury, and should, I think, hold that j 
the plea has not been proved.

I agree in the verdict found by the Chief J ustice and my 
brother Falconbridge. " I
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Statement, and maintain, and they alleged that the duty of mam

ing it rested upon the plaintiffs and the defendants refused 
to repair or lengthen the said bridge ; (10) The plaintiffs 
submitted that it ought to be declared by the judgment of 
this honourable Court that the defendants were bound to 
build and maintain the said bridge and that they should 
by the like judgment be ordered to put the said bridge in 
repair.

The defendants by their statement of defence : (1) Ad­
mitted the allegations contained in the 1st, 2nd, and 9th 
paragraphs of the statement of claim, but denied all the 
other allegations contained therein ; (2) And said that the 
said river Nith was not more than one hundred feet in 
width at the point on the said river where the said Huron 
street bridge was erected and the said bridge was not one 
which the defendants under the provisions of the Muni­
cipal Act were bound to build and maintain ; (3) That at 
a session of the municipal council of the county of Water­
loo held in the month of June, 1884, a petition was pre­
sented by the plaintiffs praying for a money grant by the 
defendants to assist the plaintiffs in building the said 
bridge, and a grant of $1,000 was thereupon made by the 
defendants to the plaintiffs for that purpose, and the Re­
fendants said that said grant was made by the defendants 
and accepted by the plaintiffs in full satisfaction and dis­
charge of all past and future claims by the plaintiff 
the defendants for the buildingzand maintenance

'
:

:

:

i

\

I

s upon 
of the

said bridge and that the plaintiffs were legally debarred 
and estopped from setting up and maintaining their claim 
in this action. Issue.11

I j The cause was tried at the Spring Sittings of the Chan­
el : eery Division of this Court held in May, 1891, at Stratford, 

by Ferquson, J. / jfr»
It appeared that the bridge in gestion was built by the 

plaintiffs in the year 1884 and tha\in the month of June, 
1884, they petitioned the defendants for a grant of $2,600 
to assist them in building it, and that in part compliance

:
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with such petition the defendants granted tft the „
tiffs the sum of $1,000 to aid them in its erection '"l'

Evidence was given for the purpose of shewing that this 
was a bridge connecting a main highway leading through 
the defendants county and evidence was given on both 
sides of measurements made for the 
and disproving that the river 
question was built
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Judgment because, even although all these conditions of which I have
Ferguson, J. been speaking are existing1 and in favour of the plaintiffs’ 

contention, if the river or stream is not 100 feet wide there 
is no liability on the defendants. Now, it is admitted that 
the width of the river or stream is not to be taken at the 
water’s surface when there is low water. It is said that 
when there is a freshet tha^is nota time to take the width 
of the river. The defence have sought to make out that 
the river is not at the surface of the water 100 feet wide 
at the time of high water, and I dare say, if that were the 
question, they might possibly Silfceed. But that is a ques­
tion so difficult to determine that one cannot say what the 
effect of the evidence is upon it. No mark has been 
proved that one can say is nigh water mark; 
that no mark can be proved, because many witnesses who 
would know, if any one would know, a high water mark, 
have been called, and no one of them, I .think, establishes 
or professes to swear to a high water mark in the river at 
that place. It would be a very uncertain thing if one had 
to get at the width of the river in that way. I make 
these remarks only because it was conceded that the mea­
sure should not be taken at low water mark, and to refer 
to the uncertainty of finding wjhere the measurement 
should be taken according to the defendants’ contention, 
which, however, 1 do not think the proper contention.

The river is not the water that flows in the river. The 
river, I apprehend, is composed of the water and the banks 
of the stream. I think the proper way of ascertaining the 
width of the river or stream is by ascertaining the width 
of the watercourse, taking the brow of the bank on one 
side and measuring to the brow of the bank on the other j 
side, if the laud on each side of the river is of the same | 
height. The cut through the land with the water running J 
in it is the river. j

This river is shewn to be one at this place having well 
defined banks. There is no trouble in regard to what might I 
be called the bank of the river, with the beach, that might I 
also be called the bank. The banks are well defined ; the I
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The relief asked is, I understand, a declaration of the 
Ferguson, J. right, a mandamus commanding the defendants to do 

the necessary repairs or make the necessary alterations 
in this bridge, and to maintain the bridge as a bridge 
over a stream or river more than 100 feet wide, connecting 
such a road through the county as I have described. 
The form or scope of the mandamus, I suppose, can be 
agreed upon, or can be drafted and settled. I do not wish 
to say anything with particularity about the form of it 
just now, nor is it necessary that I should.

[ W. R. Q. C. (for the plaintiffs).—I think the
declaration of Idght should be that the duty is on the 
defendants to maSntain the bridge.]

Ferguson, J.4-I think the plaintiffs are entitled to that 
declaration, andtto the. mandamus.

Now, about tne costs. The common rule is that the 
party who succeeds is entitled to his costs, though they are 
said to be in the discretion of the Judge or Court. In this 
case I do not see any reason why the successful parties 
should not have their costs against the other parties.

I may add, that I do not think the contention in regard 
to the estoppel can succeed upon the evidence that is here.
I do not see any possibility of the right, if it otherwise 
exists, having been foregone. There was a freshet years 
ago which took away the old bridge ; the village was in 
trouble ; it was an expensive matter, no doubt, to construct 
a new’ one, and they asked the county for a thousand dol­
lars to aid in the construction of the bridge. The council 
gave that. Now, I cannot see that that affords any reason 
why the village should not now set up any rights that it 
has according to law. A condition was spoken of. I do 
not see how such a condition could be imposed in any 
verbal way. The papers that exist do not shew any con­
dition. The cheque by which the money was paid over 
was read by the counsel ; there is nothing of the. kind in 
it. There is nothing of the sort in the report in regard to I 
the resolution whereby the thousand dollars was granted. I 
Even if the condition were there, it would raise a grave I
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Judgment. February 27, 1892. The judgment of the Court 

Armour, C.J. delivered by

Armour, C. J. :—

The origin of the legislation which gives rise to this 
litigation h to be found in 34 Vic. (1870-71) ch. 30, secs. 
6 and 7, the former of which provided that section 341 of 
the Act’29 & 30 Vic. ch. 51 should be amended by adding 
after the words "separating two townships in the county” 
the following “and overall bridges crossing rivers 
five hundred feet in width, within the limits of any incor­
porated village in the county, and connecting any highway 
leading through the count}' ; ” and the latter that section 
342 of the Act 29 & 30 Vic. ch. 61 should be amended by 
adding thereto the following words, “And further, the 
county council shall cause to be built and maintained in 
like manner all bridges on any river over five hundred feet 
in width, within the limits of any incorporated village in 
the county, necessary to connect any public highway lead­
ing through the county, and may pass a by-law for the pur­
pose of raising any money by toll on such bridge to defray 
the expense of making and repairing-the same.”

In 36 Vic. (1873) ch. 48, secs. 410 and 412, these provi­
sions appear as follows: Sec. 410-“ And over all bridges 
crossing rivers over two hundred feet in width, within the 
limits of any incorporated village in the county, and 
necting any highway which is in tjfo continuation of a 
county road leading through the county.” Sec. 412—“And 
further, the county council shall cause to be built and 
maintained in like manner all bridges on any river over 
two hundred feet in width, within the limits of any incor­
porated village in the county, necessary to connect/ny 
public highway leading through the county and which is 
in continuation of a county road.” By 37 Vic. (1874) 
ch. 16, secs. 17 and 18, these provisions were amended to 
read as follows : Sec. 410-“And over all bridges crossing 

rivers over one hundred' feet in width, within
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Judgment. This, however, was not the view taken by this Court in 
Armour, C.J. Regina v. Wellington, 39 U. C. R. 194.

Difficulty may also arise as to the meaning of the words 
“any main highway leading through the county contained 
in the first provision, and as to the meaning of the words 
“any main public highway leading through the county ’ 
contained in the second provision, but this difficulty need 
not concern us at present, for the evidence in this 
abundantly shews that the bridge in question is a bridge 
connecting a main highway leading through the defen­
dants’ county. \

But the difficulty which does concern us at present, is
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I case

whether this is a bridge crossing a stream or river over , 
100 feet in width, and the solution of the difficulty depends ''11 a|
upon the manner in which this width is to be ascertained.

There can. we think, be no doubt that the place at whfch 
the width is to be'ascertained must be the place at which 
the bridge crosses. And we think that the width of a. 
stream or river, according to the proper construction ot 
these provisions, must be determined by the width of the- 
natural channel of such stream or river.

“ A stream of water, in law, is water which runs in a 
defined course : ” per Jessel, H. R., in Taylor v. St. Helens,
6 Ch. D. 204 at p. 273. And in Rex v. Oxfordshire, 1 B.
& Ad. 289, Lord Tenterden, C. J., defined a river or water 
coursé to be “ water flowing in a channel between banks 
more or less defined."

The width of the water in a stream or river does not 
accurately denote the width of such stream or river, for 
the water in a stream or river varies in volume, buithe 
widâi of the natural channel of a stream or river shdws 
the width of the stream or river, for it shews the limitai,/ 
the volume of its water in its ordinary state of high or 
low water.,

No doubt, in freshets and unusually high water, these 
limits would be exceeded, but such conditions of the 
stream çr river should not be taken into account in deter-
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Judgment. their present contention be correct, the defendants ought 
Armour, C.J. to have erected it, is not without its significance.

If the plaintiffs think that they can establish that the 
width of the stream or river crossed by the bridge in 
question, ascertained as we think it ought to be ascer­
tained, is over 100 feet, they may have a new trial on pay­
ment of costs, electing to take it within ten days ; other­
wise their action will be dismissed with costs.
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Tolton y. Canadian Pacific R. W. Co. et al.

Water8 and Watercourses—Diversion of, by railway company—Equitable 
easement—Bond fide purchaser for value—Registered deed—Actual 
notice—Prescriptive right —Damages—51 Vic. ch. 29, sec. 90 sub-sec. 
h, (D. )—Co‘nipensation.

Where the defendants in 1871, without authority, diverted a watercourse 
on certain land and afterwards made compensation thereforHp the then 
owner of the land, the plaintiffs predecessor in title '

Held, that the equitable easement thereby created in favour of the defen­
dants was not valid against the registered deed of the plaintiff, a bond 
fide purchaser for value without actual notice ; the defendants having 
shewn no prescriptive right to divert the watercourse ; and the diver­
sion being wrongful as against the plaintiff.

Knapp v. Great Western R. W. Co., 6 C. P. 187 ; VEspérance v. Great 
Western R. W. Co., 14 U. C. R. 173 ; Wallace v. Grand Trunk R. W.

J. O. R. 551 ; (md Partridge v. Great Western R. W. Co., 8 C. 
P. Ü7, distinguished.

The plaintiff, having failed to prove actual damage, was allowed nominal' 
damages for the wrong ; and instead of granting'a mandatory injunction 
to compel the restoration of the watercourse, the Court directed 
ence to ascertain the com
titled as upon an author:. __ _______ ............ ......
ch. 29, sec. 90, sub-sec. h, (D. ).

Action by a land-owner claiming damages for damage 
caused to his land, owing to thsqjiversjpdi of a watercourse 
by the line of railway constructed by the Toronto, Grey, & 
Bruce Railway Company, and now worked by the defen­
dants the Canadian Pacific Railway Company, and for a 
mandamus to compel the defendants the Canadian Pacific 
Railway Company to re-open the original channel of the 
watercourse.

I
I

' a

npensation to which the plaintiff would be en- 
ized diversion of the watercourse under 51 Vie. recc■
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the wateStatement. reourse in question ; and offering to accept $125 
in settlement, provided the company would secure him a 
roadway across their track for free ingress and egress to his 
land lying on both sides of the railway.

On 21st May, 1874, he wrote, in reply to an offer from 
the company, agreeing to accept $50 an acre for the sta­

tion grounds at Waldemar, and stipulating for a plank 

crossing to be made at the station for the Use of his tenant, 
Henry Stephens.

On 30th May, 1874, he conveyed the 1.Î? acres at Wal­
demar station to the company, in consideration of $86, 
being at the rate of $50 an acre, by a deed which con­
tained the following proviso:—“Provided the said com­
pany do provide for me a level crossing at such point as 
Henry Stephens, as agent for the said Charles Robertson, 
and the engineer or other duly authorized agent of the 
company, may agree upon, and if they cannot agree, then 
at the point marked on the said hereunto annexed plan. ”

Mr. Chadwick, who was solicitor at the time for the 
Toronto, Grey, & Bruce Railway Compan}'-, stated that he 
had to do with the settlement with Mr. Robertson under 
the instructions of Mr. Wragge, who was then the manager 
of the company. He produced a memorandum of instruc- 

tyéceived by him from Mr. Wragge for the settlement, 
which he says he carried out. It was in these words :— 
“ Wragge says no timber was taken by the company, and 
says C. R, not to have the $50 which he claims for timber ; 
$50 for rest of his* claim, including deviation of creek, 
Wragge says correct.”

Mr. Chadwick said that all Mr. Robertson’s claims 
were settled by the payment of the $86 for the land at the 
Waldemar station ; and it appeared that Mr. Robertson 
only claimed $50 for the whole of that land when he made 
his claim in January, 1873 ; but in hio letter or\2lst May, 
1874, he spoke of the $50 an acre as being his compensation 
for the land taken at Waldemar, and said nothing about 
the diversion of the creek. 3

Mr. Charles Robertson had died before the present action
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Judgment, liability to pay him for this particular injury ; that 
street, J. a settlement of some ' sort took place between him 

and the company at that time ; that both the solici­
tor for the company and the solicitor for Mr. Robertson 
say that this particular injury was included in the settle­
ment ; and that no further claim was made by Mr. Robert­
son in respect of it,
vigorously urged it. U pon these facts I think I can do 
nothing else but find that the company at that time made 
to Mr. Robertson full compensation for the injury for 
which this action is brought, and that the plaintiff is there­
fore not entitledxto recover.

In Knapp v. Great Western li. W. Go., 6 C. P. 187, and 
VEspérances. Great Western R. W.Co., 14U.C.R. 173,it was 
held that the right to damages such as those here claimed 
must, in the absence of evidence to the contrary, be jfssumed 
to have been included in the price agreed on by contract of 
sale of the land taken by the company, or to be covered by 
the award upon the reference provided by the Act when the
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parties disagreed. Here we are not left to conjecture or 
presumption, for a claim was in fact made by the land­
owner and submitted to by the company, and compensa­
tion was, as I have fçu 
that there is no exception 
rights in the conveyance from Mr. Robertson to the plain­
tiff in May 1870 ; but the watercourse had then for several 
years been flowing in its new channel ; the railway was 
then running across the lot and had obviously caused the 
diversion ; the conveyance from Robertson to the com­
pany was registered,, and was notice, under the 
above referred to and the Railway Act, that the company 
had settled with the grantor for the damage caused by the 
construction of the railway. The plaintiff must be taken 
to have contracted to buy damaged land and cannot be 
heard to complain that he got it: see 31 Vic. ch. 40, 
(0.) being the Act incorporating the Toronto, Grey, & 
Bruce Railway Company.

Apart, 'however, from these questions, I should have
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At the Michaelmas Settings, 1891, the plaintiff moved 
to set aside this judgment, and to enter judgment ior him­
self, on the grounds that the judgment was contrary to 
law, evidence, and the weight of evidence; that if the de­
fendants purchased the right of diverting the water which 
caused the damage complained of, the plaintiff had no 
notice thereof ; that such right, if any obtained by the de­
fendants, was to divert the water in a proper channel 
structed for that purpose, and not to divert it, as the evi­
dence shewed they did, in irregular courses ; that the de­
fendants were guilty of negligence in not maintaining the 
channel in a manner so as to confine the water therein, 
but permitted it to injure i the land of the plaintiff; that 
the leave, if any obtained by -the defendants, to divert 
the water as complained of, was simply a revocable license, 
which was revoked by the plaintiff ; that such license, if 
any, was simply a personal right given by the plaintiff’s 
predecessor in title, without notice to the plaintiff, to the 
Toronto, Grey, & Bruce Railway Company, and was not 
assignable, and was not binding on the plaintiff; or for a 
new trial on the ground that the plaintiff was taken by 
surprise by the evidence of the defendants’ witnesses ; and 
the plaintiff filed affidavits in support of this part of the 
motion.

The defendants tiled affidavits in
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The motion was argued before a Divisional Court com­
posed of Armour, C. J., and Falconbridge, J., on the 24th 
November, 1891.

Elgin Meyers, Q. C., for the plaintiff, referred to R. S. 0, 
ch. 114, sec. 83 ; Lawrence v. Great Northern R. IF. Go., 16 
Q. B. 643 ; Vanhorn v. Grand Trunk R. W. Co., 9 C. P. 
265 ; Otter v. Great Western R. W. Co., 17 U. C. R. 392; 
Davis v. Lewis, 8 O. R. 1 ; Carron v. Great Western R. If. 
Co., 14 U. C. R. 192 ; Clouse v. Canada Southern R. IF. Co., 
11 A. R. 287 ; Wallace v. Great Western R. IF. Co., 25 Or. 
86 ; Alton v. Hamilton & Toronto R. W. Co., 13 U. C. R. 
595 ; Crysler v. Creighton, E. T. 2 Vic., Robinson and

:
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s made to the coinpany, and that deed gave the 
ho authority to make this diversion, and it can-

com-

Armour, C.J. Pany>
company
not be assumed from it that the consideration therein 
mentioned as having been paid included compensation for 
this diversion, or for the exercise of the power to make 
this diversion, which was a^power they did not possess 
under their Act of incorporation.

Besides, it was after the making of this deed that Rob­
ertson was claiming compensation for this diversion that 

made after the giving of the deed, and the company, 
through their engineer, were admitting that his claim for 
compensation for this diversion was correct.

Nor can it be assumed from the giving of the deed lastly 
above mentioned, (that of 30th May, 1874), which merely 
conveyed to the company additional land for station 
grounds, at a point on the west half of lot 3, at a consider­
able distance from this diversion, that the consideration 

ey therein mentioned included compensation for this 
diversion, or for the exercise of the power which they had 
assumed, although they had it not, to make this diversion.

We think, therefore, that the cases of Knapp v. Great 
Western R. W. Go., 6 C. P. 187, a 
Western R. W. Co., 14 U. C. R. 173. have 
to the circumstances of this case. It seems reasonably 
clear that no money compensation was paid to Robertson 
for this diversion ; for the consideration money mentioned 
in the deed lastly above mentioned is plainly the price 
which was agreed upon for the land thereby conveyed, and 
no other payment to him was shewn.

And it is singular that, it compensation was made to 
Robertson for this diversion at the time the deed lastly

was not made
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flion is

g
I

above mentioned was given, this deed 
to grant to the company the right to make and maintain 
this diversion ; but it contains no allusion to it whatever, 
and this is the more singular having regard to the fact that 
both the company and their solicitor were well aware that 
Robertson had been for a long time and was then claiming 
compensation for this diversion.

wrong 
The case ol 

V' C. R. 551,
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RobJrZn f h COmpany Were b0Und by law to give Judgment 
Robe, tson a farm crossing at the southwest corner of the a ~
west half of lot 3 to the corner which they had cut off '
tley ne.e not bound to give him a farm crossing at the 
outh-east corner thereof, for they had taken the whole of 

the corner there cut off, and it

he com- 
;ave the 
1 it can- 
therein 

ttion for 
to make 

possess Umstipulation as to the crossing contained in thTdetd 
a tlyabove mentioned to the company as compensation 

for his claim for this diversion, and, taking all the circum- 
s ances into consideration, we think that it may be inferred

le theïd"' “P r T theref0,'e not P-pared to over-
was mad Î RS1 ! eJearn6d Judge that compensation 
Mas made to Robertson for this diversion.

This stipulation was, however, 
company.

Assuming then that the company made compensation to 
Robertson for the privilege of diverting the stream or 
watercourse through his land, an equitable easement was 
theieby created : see Duke of Devonshire v. Eglin, 14 
Beav. 530 - Duke of Beaufort v. Patrick, 17 Ifeav. 60; 
Hervey v. Smith, 22 Beav. 299.

The plaintiff, however, shews that he is a bond fide pur- 
chaser for value without notice, and" he insists upon the

<PN™L°n 1 8-iSt/y ACt’ R" S" °- Ch'114’ 83, that
valid h ng6’ °r mterest aflfecting land shall be deemed 
ini T 0UVt m this Province, as against a registered 
moment executed by the Same party, his hîirs oÎ

Actual notice to the plaintiff of such
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17 Gr 879 »8 ^ : F°rrester v'
p -,379 > Rom v- Hunter, 7 S. C. R. 289 ; Peterkin v

ThedY'd A*R' 429 ’ R°Se V' Peterkin< 13 S. O. R. 677.
thirst d P1'°Ved "° Prescrlptive right to divert * 
ei0 “ or™tercourse, and we think that such divert 

is wrongful as against the plaintiff.
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Judgment. Cllse the defendants had only exercised the powers which 
Armour, C.J. the law allowed jmem to exercise, and had paid the owner > 

of the land for th| exercise of such powers, and had obtained 
a deed from himlof the land, and the decision followed the 
decisions in Knapp v. The Great Western R. W. Go. and 
V Espérance v. The Great Western R. W. Go., already 
adverted to.

The head-note of the case of Partridge v. The Great 
Western R. W. Co., 8 C. P. 1)7, is misleading ; the Court 
refused the rule for a mandamus on the ground that I
“ Partridge was not the owner nor in any way interested |
in the lands respecting which he makes his claim. He j
has purchased long since Whether the right to the land 

which the railway is constructed passed to him or not,
I think no right to mere damages pissed—nothing which 
is in the nature merely of a chose in action. If the land |
is his, he has other remedies, and I do not think that a case J
such as he presents is one 

- application for the writ of mandamus.”
The circumstances, of that case and what was decided 

therein are not, in our opinion, applicable to this case, nor 
does that case stand at all in the way of the plaintiff in 
this case.

There have been many cases since that case in which 
the assignee of the owner of land through which a railway 
has been constructed has obtained compensation from the 
railway company for the land taken and the exercise of 
their powers : see Stretton v. Great Western & B. R. H .
Co., L. R. 5 Ch. 751; Ramble v. Cobourg, Peterborough,
<t- Marmora R. W. Go., 29 Gr. 121 ; Thompson v. The Canada

on

for the Court to decide upon an

I

Central R. W. Co., 3 O. R. 136.
We do not think that we can interfere with the find- 

as to the damages claimed bying of the learned Judge 
the plaintiff for the submergence of his land by reason of 
the diversion, nor can we interfere with the finding on the 
ground of surprise.

The plaintiff was bound to shew beyond reasonable 
doubt that the submergence of his land was caused by 

> this diversion, and for that purpose should have come pre-
28—1
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Ellis v. Clemens.

Waters and watercourses—Riparian proprietors—User of stream-Reason­
able user—Injury to plaintiff’s land-Prescriptive right-Malm- 
Damages—Concurrent cause oj injury.

II

The use by riparian proprietors of the waters of streams through whose 
lands they flow must be a reasonable use, and the proprietors so using 
the waters must restore them to their natural channel before they 

oh the lands of the proprietors below them.
The defendant, in restoring the water of a stream used by him to its 

natural channel, did so at such times and in such a manner that the 
- water froze as it was being restored, and formed a solid mass of ice, 

completely filling the natural channel, so that the water coming down 
flowed away from the channel ahd over the plaintiff’s land, and injured 
it. The evidence shewed that the cause of the water freezing as it did 
was the times at which and the manner in which the defendant so 
restored it, and was the nattai result thereof ; and it appe 
the defendant had been remonstrated with by the plaintiff 
consequences of his action pointed out to him :—

Held, that the defendant’s use of the wate

more v, 
, plaintiff 
country 
at all : j 
17 New 
plained , 
what th 
«xceptior 
without i 

was not t 
of fact, th 
tiff’s land 
Steirett, 2 
2*8; Pitt, 
Deachler, < 

v- Atlanta 
Sedgewick 
L'R. 7C.I 
ton v. Gan

ared that 
and the

r was unreasonable ; and, as 
there was no proof to sanction a prescriptive right to restore the water 
at the times and in the manner indicated, he was liable to the plaintiff 
for the injury so caused : his conduct being wrongful, his persistence 
in it was malicioud ; and the injury to the plaintiff was an invasion of 
his rights, and intoorted damage, whether there was any actual damage

•.Few," also, that even)f there was a cause, for which the defendant was 
not responsibte^oenCurrent with the wrongful acts complained of, and 
contributing to the injury sustained by the plaintiff, the defendant 
would still be answerable for the injury sustained by such wrongful 
acts for such damages, or such portion thereof, as were caused by the 
wrongful acts complained of.

Judgment of Street* J., 21 O. R. 227, affirmed.I

The defendant appealed to the Divisional Court from 
the judgment of Street, J., reported 21 0. R. 227, in 
favour of the plaintiff, finding him entitled to damages 

of the latter’s misuse of a

Statement.

against the defendant, by reason 
small natural stream of water upon which he maintained a 
dam above the plaintiffs land bordering on the stream.

ff. R. Mt 
Plaintiff, j 
°”ly with t
stream is ,
Here th 
twelve

A The motion was argued before Armour, C. J., and Fal- 
CONBRIDGE, J., on the 12th February, 1892.

Moss. Q. C., for the defendant. Where the plaintiff 
alleges negligence against the defendant, he is bound to 
shew that the cause of the damage, the preponderating 
cause, is the negligence of the defendant, and this he has

11 ere i 
years 

Prior to 188,' 
H makes no 
t°r above oi
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Argument, right: Angell on WatercArses, 7th ed., secs. 330, 335.

The case of Knoll v.Light, 7^a. St. 268, isjusttheconverse 
v. Kidder, 24 New Hamp-of this. I refer also to Cow 

shire 364 ; Embery v. Owe»,% Ex. at p. 370, per Parke, 
B. ; Orr Ewing v. ColquhouW, 2 App. Cas. 839, 855-6 ; 
Higgins on Watercourses, pp. 96, 97, citing Ooldsmid v. 
Tunbridge Wells, L. R. 1 Ch. 349. If the damage done here 
was only in exceptional cases, it does not come within the 
prescription contended for. As to whether the negligence 
must be the sole cause of the injury, I refer to Wood’s Law 
of Nuisances, 2nd ed., p. 502, referring to Woody ear v. 
Schaefer, 57 Maryland 1. i 

Moss, in reply.

February 27, 1892. The judgment of the Court was 
delivered by

Armour, C. J. :—

The principles governing the use by riparian pro­
prietors of the waters of streams through or along 
whose lands they flow are established by numerous cases, 
the principal of which in the English Courts are Mason v. 
Hill, 5 B. & Ad. 1; Embery v. Owen, 6 Ex. 367; 
{Sampson v. Hoddinott, 1 C. B. N. S. 590; Miner v. Gil- 
mour, 12 Moo. P. C. 131 ; Swindon Waterworks Co. v. 
Wilts and Berks Canal Navigation Co., L. R. 7 H. L. 697 ; 
and On Ewing v. Colquhoun, 2 App. Cas. 839,856 ; and in 
the American Courts are Tyler v. Wilkinson, 4 Mason 
397 ; Webb v. The Portland Manufacturing Co., 8 Sumn. 
189 ; and Elliot v. Fitchburg Railroad Co., 10 Cush. 191.

These principles shew that such use must be a reason­
able one, and that the proprietors 
must restore them to their natural channels before they 
reach the lands of the proprietors below them.

The wrongs complained of-by the plaintifl were that t e 
defendant, in restoring the water used by him to it» 
natural channel, did so at such times and in such a manner

l

using the watersso 8

/
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Judgment, such cause from which the plaintiff sustained any 
Armour, c.J. injury ; but if there were, the plaintiff would only be en­

titled to recover such damages (or such portion thereof) as 
were caused by the wrongful acts complained of : Wood- 
year v. Schaefer, 57 Maryland 1 ; Wallace v. Drew, 59 Bar­
bour 413 ; Francis v. Schoellkopf, 53 N. Y. 152 ; Chipmai1 
v. Palmer, 16 N. Y. Supreme Court (9 Hun) 517 ; Crossley 
v. Lightowler, L. B. 3 Eq. 279.

We think that the judgment of the learned Judgeiwas 
right, and should be affirmed, and that the motion should 
be dismissed with costs. \

2206- THE ONTARIO REPORTS.
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The Qüebn v. Cqnnolly et al.

Criminal law—Evidence before committee of House of Commons—Hearing* 
before magistrate—Refusal to admit evidence—Mandamus.

At the hearing of a criminal charge before a county judge sitting 
as police magistrate evidence given before a special committee of the 
House of Commons, and taken down by stenographers was tendered 
before the magistrate and refused by him :—

Held, that the Court had no power to grant a mandamus to the county 
Judge directing him to receive such evidence.

Rose, J., while concurring in the decision that a mandamus should not 
issue was of opinion that Parliament having ordered the prosecution, 
the evidence should have been received by the magistrate.

* Subsequent resolution of the House of Commons authorizing the evidence 
to be given.

This was an application for a mandamus to His Honour 
Judge Boss, sitting as police magistrate at the city of 
Ottawa, directing him to receive certain evidence taken 
before a committee of the House of Commons.

The charge against the defendants was that of con­
spiracy.

The evidence tendered was that of certain stenographers 
who had taken the evidence ; and it was objected to on the 
ground that as the examination before the committee was 

"** “ inquisitorial ” meaning thereby that the witness was

s

!
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Argument, authorize the use of such evidence. In i?efc v. Merceron, 2 
Stark. 366, it was held that the evidence which a person 
had given before a committee of the House of Commons 
was afterwards admissible against him on a criminal 
charge. This case was decided in 1818, and is expressly 
in point, but it has not been followed in subsequent cases. 
In Rex v. Gilharn, 1 Moo. C. C. 186, at p. 203, Lord 
Tenterden doubted the correctness of that case, but his 
objection proceeded on the ground that the evidence was 
not taken under oath, there being at that time no power 
in the committee to examine under oath. In consequence 
of the decision of Rex v. Merceron, 2 Stark. 366, it is urged, 
that certain resolutions were passed by the House of Com­
mons, that all witnesses examined before the House or any 
committee were entitled to the protection of the House 
with respect to their evidence ; and that no clerk 
shorthand reporter was to give evidence elsewhe#^ with­
out the leave of the House. It will be argued that this 
prevents the evidence being given ; but it must be borne 
in mind that this is only so where the leave of the House 
of Commons has not been obtained : Cushing’s Law and 
Practice of Legislative Assemblies, 9th ed., sec. 1001 ; and 
it is said in Cushing, at thé same page, that it is the constant 
practice on the application of the parties to grant such 
leave. Here such leave, or what is tantamount to such 
leave, has been granted, for Parliament directed such 
proceedings to be taken, and directed the production 
and use of the books, etc. The enquiry before the com­
mittee was to discover whether a crime had been Vom- , 
■pitted, and jt would be idle to say that on the prosecution 
of the crime the evidence procured on the enquiry should 
not be admitted. The next point is as to the privilege of the 
witnesses. Privilege of a witness is based on two grounds: 
(1) where the statements are not made voluntarily, i.e., 
by compulsion, and (2) where the witness is under a 
criminal charge. Thus, in Taylor on Evidence, 8th ed., 
sec. 899, it is said, where a person on being examined as a 
witness has consented to answer questions to which he

THE ONTARIO REPORTS. I XXII.]
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Du Vernet, for his Honour Judge Boss, referred to Stone’s- 
Justices Manual, 26th ed., pp. 739-40 ; Regina v. Fee, 13 
0.R. 590.

Lash, Q. C., A. Ferguson, Q. 0., and Fitzpatrick, Q.C., of 
the Quebec Bar, the latter by permission of the Court,for the 
defendants,contra. Under the privilege of Parliament, there 
would be no power to compel the use of the evidence in qu 
tion here ; and as to the privilege of the witness, it would/be 
a breach of such privilege to use such evidence. Under sec­
tion 3 of the E. S. C. ch. 11, the privilege of the Senate 
and House of Commons is defined—namely, the Senate and 
House of Commons, and members thereof respectively ^ 
shall hold, enjoy, and exercist such, and the like privileges,, 
immunities, and powers, as at the time of the passing of 
the B. N. A. Act, were held and enjoyed by the English, 
House of Commons, and by the members thereof; and 
also such privileges as' from time to time are defined by 
the Parliament of Canada, not exceeding those held so by 
the English House of Commons ; and by section 4, such 
privileges shall be taken notice of judicially in all courts. In 
consequence of the decision of Rex v. Merceron, 2 Stark. 366, 
the Speaker brought the matter before the House of Com­
mons, stating that there could not he a more important 
duty for the House than to protect witnesses giving evi­
dence before its committees, and expressed the opinion 
that the House should pass some resolution on the ques­
tion of its privileges : Hansard, (Imp.) 1st Series, p. 919. 
The matter subsequently came up before the House of Com­
mons in pursuance of a notice of motion by a member to that 
effect, pointing out that the inquisitorial powers of the 
House of Commons were essential toit, as the great council 
of the nation, and all persons either examined in committee 
or at the bar, were bound to answer every question put to 
them. It was, therefore, not right, without leave of the 
House, that the information thus obtained, should be 
divulged elsewhere. Reference was made to the case of 
Rex v. Merceron, where a court of justice had compelled a 
shorthand writer, employed by the House, to give evi-
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poses ; and the witness must not be under arrest on 
a criminal charge ; Rex v. Rivers, 7 C. & P. 179 ; Regina 
v. Wheeley, 8 C. & P. 250 ; Regina v. Owen, 9 C. & P. 238 ; 
Rex v. Lewis, 6 C. & P. 161. The evidence was certainly 
not given voluntarily, but under compulsion, The court 
has no jurisdiction to entertain the motion for the writ of 

The court cannot control the magistrate in 
the conduct of the case before him, or prescribe to him 
the evidence which he should receive or reject : Regina v.

Argument.

\ mandamus.

I
Carden, 5 Q. B. D. 1.

Robinson,, Q. C„ in reply, referred to Taylor on Evi­
dence, 8th ed„ p. 1095 ; Smith v. BeadneU, 1 Camp. 30; 
Stoekfleth v. De Tastet, 4 Camp. 10; Roscoe’s Criminal 
Evidence, 14th ed., 166. If the Court should be of opinion 
that there is no power to grant a mandamus, then the 
Crown would ask the Court to give an expression of their 
opinion for the guidance of His Honour the County Judge.

December 21st, 1891. Galt, C. J. :—
Rose, J.;_

The question arguecL-before us most fully was as to 
« privilege ; ” but I decline to express an opinion on that 
point, as I am satisfied the Court has no jurisdiction to 

entertain the
The law on this subject is stated most emphatically by 

Cockburn, C. J„ in Regina v. Carden, 6 Q. B. D. 1, at p. 5, as 
follows : “This is a case of some importance, but it is, in my 
opinion, so clear that we need not hesitate to give judgment 
at once discharging the rule. The application is of a some- 
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tion in the exercise of our mandatory authority to direct 
him to hear and determine. In the present case we are 
applied to, while the case is under consideration, to interfere 
and direct the magistrate as to the course he shall pursue, 
While we have authority to issue a mandamus to hear and 
determine we have no authority, it seems to me, to control
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the contrary proposition; and in a case cited at bar Re 
BoUand 37 U. C. R. 214, I find that Wilson, J„ seemed
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Judgment, that the person who is judge shall act as such ; but it will 
not dictate in any wayswhat his judgment should be.”

Ma88cy Manufacturing Go., 
11 0. R 444, the question of tlibspower to issue a mandamus 
where the duty to perform was judicial or ministerial ; and 
there it was taken for granted that if the duty was a 
judicial one the Court would not interfere. The judgment 
given in appeal 13 A. R 446, supported the conclusion 
there arrived at.

I, therefore, agree that the motion for mandamus must 
be refused.

I have carefully examined the opinion of the learned 
Judge acting as a magistrate in this case, and, it seems to rne 
that he is rather taking the position of suspending judg­
ment until an expression of opinion might be obtained from 
a Divisional Court, than of refusing to hear, although he 
formally declined to receive the evidence tendered. Speak­
ing entirely for myself, as the other members of the Court 
decline to express any opinion, I venture to make the fol­
lowing suggestions which have occurred to me, if, per­
chance, they may be of any assistance to the learned Judge.

It was the common case of both the Crown and the 
defendants that the powers of the conimittee were in­
quisitorial ; that the witnesses had no power to refuse to 
answer ; and, it seems to me, that there is no difference 
between the cases of those who claimed the privilege and 
of those who did not. If the witnesses are to be assumed 
to know the law, then they knew that it would be idle 
to claim a privilege which did not exist.

I do not see how any question can arise as to the 
abuse of the privileges of Parliament in endeavouring to 
make use of this evidence, if the proper holding is that by 
the resolution of the committee, adopted by the House, 
Parliament directed the institution of the present proceed­
ings upon the evidence taken before the committee.

From a perusal of the discussions in the Imperial Par­
liament, as found in Hansard and the text in the 2nd 
edition of Mr. Cushing’s work on The Law and Practice of
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Judgment, offence had been committed for which the parties concerned 
RoW, J. should be proceeded against in the Courts. In such pro- 

) ceedings the parties can of course raise such defence as the 
facts will warrant. If it turn out that without the evi­
dence taken before the committee the prosecutions must 

* fail, that will add force to the argument that the protection 
which the witnesses would otherwise have, has been taken 
away by the direction of Parliament to have legal pro­
ceedings instituted.

If the question should come before myself, sitting in a 
Court for the trial of the cases, I should, I think, feel justi-
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tied in receiving the evidence,, and sajbmitting a case for 
the opinion of the Court, so that the maîtfer might come upI
before a tribunal competent to deal with it and whose 
opinion would be binding upon the parties concerned.

MacM&hon, J. :—

The motion herein is by the prosecutor for a mandamus 
to His Honour Svilliam Aird Ross, Judge of the County 
Court of Carlefon, as a magistrate in the hearing of the 
complaint-h 
prosecution.

We have, therefore, first to consider whether there is 
ground upon which to grant the writ ; and, if not, whether 
the Court should, as requested by counsel for the prosecu- , 
tion, express an opinion as to the course the magistrate 
should pursue as to receiving the evidence tendered and 
rejected by him.

In addition to the citation made by the learned Chief 
Justice of this Division from the judgment in Regina v. j 
Garden, 5 Q. B. D., I would refer to the further remarks of 
Cqckburn, C.J. at p. 5, where he says : " We are called upon 
to issue a mandamus commanding the magistrate to take 
a certain course while the case is pending. This is, in my

api

rein, to hear certain evidence offered by the
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opinion, an application of a very anomalous character. In 
the case of Ex p. Elliaaen'fmt reported but noted in
Folkard on Libel and Slander, 4th ed. 592), which has been 
referred to, it seeigs to me that this Court went to the utmost
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Judgment, quarter sessions except on 
sidération.

Mr. Justice Bayley, in his judgment., said,at p. 87 : "In 
this case they,” (the Quarter Sessions) “ entered into the 
consideration of this appeal ; and, after having heard it, 
they have decided that the respondents ought not to 
be allowed to call witnesses in reply. It is possible 
that in that decision they may be wrong ; but it seems 
to me that we are not at liberty to enter into that ques­
tion, as no case has been sent up for our consideration. 
If we were to do so, we should constitute this court 
a court of appeal from the Quarter Sessions, and 
should have applications continually made to 
turn their determMrona, on the ground of the improper 
reception or rejection of evidence, and be called upon to 
review their judgment, although no case had been sent up 
to us for that purpose.”

So also in Rex v. Inhabitants of Frieston, 5 B. & 
Ad. 597, where an objection had been made during the trial 
of an appeal at the Quarter Sessions to the reception of a 
particular piece of evidence, and the Sessions held that such 
objection was valid in consequence of which the appeal was 
dismissed, the Court of King’s Bench refused to interfere by 
inandamus on that ground, Patteson, J., stating, at p.

“ There is no instance in which the Court has granted 
.. a mandamus under such circumstances.”

In Regina v. Justices of Yorkshire, Ex p. OiU, 53 L. 
T. N. S. 728, decided in 1885, the head-note is : “ The 
Court will not direct a mandamus to issue to compel 
justices to hear and determine a case upon which, after 
hearing evidence, they have adjudicated, though at the 
hearing they had rejected certain evidence which was 
property admissible,” Mr. Justice Smith, saying : “ I know 
of no case where a mandamus to justices to hear and 
determine a case has been granted on the ’ground that 
they have not heard all the evidence tendered before them.

His Honour Judge Boss acting as magistrate is the duly 
constituted tribunal to hear the charge or complaint against 
the defendants herein, and is the proper judge, of what

a case
i

MacMahon
J.
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Resolution of several, suits when testifying before the said committees 

V—Some of Com- respectively. And this House also deems it advisable and 
m0m' necessary to order that all clerks and stenographers who

in the employment of the said House attending the 
said committees respectively do attend, if required, from 
time to time before the Courts before whom the said 

being tried, and give evidence

were

I ‘Principal ai
prosecutions and suits 
as to the statements upon oath made by the several parties 
accused and the defendants before the said committees 
respectively, and that the said clerks and other officers do 
produce before the said Courts respectively, all books, 
papers, exhibits and other documents received in evidence 
or produced and used before the said committees respec­
tively, and which are necessary in connection with the 
following prosecutions and suits now pending :

-q “ The Queen v. Nicholas K. Connolly and Thomas Mc­
Creevy for conspiracy (then setting out various other pro­
secutions and suits).

“ That in case of further indictments and actions arising 
out of the Larkin, Connolly transactions, this House also 
deems it advisable to allow the use of the evidence in its 
possession in support of such indictments before both the 
Grand Jury and the Court and Jury, in case such indict­
ments are found and go on for trial.

« That this House, while waiving its privileges in these 
particular cases, with the view of eliciting all the facts and 
obtaining substantial justice in the' premises, does not in 
any sense give up its well established and undoubted rights, 
whenever it may deem it in the public interest hereafter 
at any time to protect all witnesses examined before this 
House or any committee thereof in respect of anything 
that may be said by them in their evidence, and to refuse 
permission to any clerk,-or officer of the House, or short­
hand writer employed to take minutes of evidence before 
the House or any committee thereof, to give evidence else­
where in respect of any proceedings or examination had 
at the bar or before any committee of this House.”
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December 18th, 1891. Robertson, J.—[After stating the 
effect of the pleadings.]
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I find the following facts : the defendant, John Hogan,Judgment.
Robertson, J. was an innkeeper in Guelph, and became indebted to 

the plaintiff, who is a brewer there, for beer and ale sup­
plied to Hogan in the course of his business, and to secure 
a part of which plaintiff held a second chattel mortgage on 
Hogan’s goods. The plaintiff had also advanced to Hqgan 
$600 in money, and tdfck in security for the repayment 
thereof, the promissory note sued upon, endorsed by the 
defendants Jackson and Hallett, who endorsed the same 
for the accommodation of Hogan, and for which they 

secured by a first chattel mortgage given by Hogan 
certain household furniture, etc., in the hotel. This chat­

tel mortgage Jackson and Hallett assigned to the plaintiff 
collateral security for the payment of the note, so that 

plaintiff had both mortgages—amounting together to 
$1,200 ; and besides these he had a claim for an unsettled 
account. * Hogan was also indebted to Jackson and Hallett 

large-sum for liquors and groceries supplied by them,

were
on

as
a

in a
and Was not making payments to either the plaintiff or 
Jackson and Hallett in such a way as to inspire confidence
in them ; and when the $600 was advanced by the plaintiff 
on the note in question, an understanding was come to be­
tween him and Jackson and Hallett, that they would 
respectively, for the future, insist upon Hogan paying cash 
for his purchases. This was in June, 1890. Afterwards 
in the month of February, 1891, plaintiff and Hallett 
casually met, and |hey each remarked that Hogan 
not paying his way, and they went over to his hotel for 
the purpose of seeing him in relation to their respective 
claims. Hogan w£U> not about, and the plaintiff and Hallett 
then came to the conclusion that it would be well for them 
if they could induce Hogan to sell out his hotel business 
to some ^jod business man, and by this 
creditors, etc. ; and at the request of the plaintiff, Hallett 
promised to see Hogan oh the subject, and look out for a
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1 I ^Judgment. On the day after the sale was completed, the plaintiff was 
Robertson, J. in Jackson and Hallett’s place of business, and he and 

Hallett then talked over the matter, and the plaintiff was 
then told that Hogan had sold out to Singular, and that 

• Singular had by agreement with Hogan retained $1,247.50 
of the purchase money for him, the plaintiff—for the pay­
ment of which he wanted the plaintiff to give him one or two 
years’ time. Singular was present at this interview, and 
said to the plaintiff,he would require to get this time for pay­
ment of the $1,247.50. The plaintiff in replÇ said, “ you can 
have all the time you want if you will pay five per cent.” 
Singular said he would do so, and both were apparently 
satisfied, the plaintiff stating at the same time to Singular, 
that he could have all the beer, etc., he wanted, etc.

On the following Monday, the plaintiff, Hogan and 
Hallett, met at the hotel, and the sale to Singular was 
talked over, and Hogan then told the plaintiff that he had 
sold out to-Singular, and that he (Hogan) had left $1,247.50 
in his (Singular’s) hands to pay the note in question and the 
chattel mortgage, that he, Hogan, had given the plaintiff; 
(this was the second chattel mortgage before referred to) ; 
and that Singular had agreed with him, Hogan, to pay 
the plaintiff that amount. The plaintiff said to Hogan, “ I 
have already seen Singular, and have accepted him for that 
indebtedness, and I will give him all the beer and ale he 
wants, etc. Singular is a good man, and is worth $5,000, 
and why should I not accept him ?”*
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I also find that there was still a further claim held by the 
plaintiff against Hogan, on an unsettled account, tor which

___ the plaintiff had no security whatever, and for which he
hoped to get from Hogan the $500 note which Singular had 
given him for the balance of the purchase money ; in 
which, however, the plaintiff was disappointed, as Hogan 
afterwards absconded.

The conclusion I have come to is, that in regard to the 
liability of Hogan, the plaintiff àgreed to accept and did 
accept Singular as his debtor in lieu of Hogan ; and that 
Singular assumed the debts of Hogan to the plaintiff to
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. 240 [VOL,THE ONTARIO REPORTS.! XXII.]! Judgment. Then, again, look at the circumstances under which the 
Bobertson, J. plaintiff was induced to accept Singular, instead of Hogan.

The fact is, the proposition to do so came from Mr. Hallett, 
* it was he who first proposed the. change to the plaintiff 

and that proposition did not include any suggestion that 
the plaintiff should give up Jackson and Hallett as sureties 
on the note in question, and take Singular in lieu, not only 
of Hogan, but of Jackson and Hallett also ; on the contrary, 
the suggestion was made in their own interest, they 
believed that Hogan would not be able to pay, and they 
knew if he did not, they would be obliged to do so. It was 
therefore, in their interest as sureties to make such an 
arrangement as would place them, in regard to this, note, 
in a safer position than that which they were in, should 
Hogan fail to meet the note ; not that they should be dis­
charged as sureties, but in fact that the principal debtor 
should be a man in whom they, as sureties, would have more 
confidence, so that the arrangement amounted to this: The 
plaintiff was to let Hogan go at the request of Jackson and 
Hallett, and take instead of him Singular, for whom they 
were willing to be sureties. This was not an arrangement 
between the principal debtor and his creditors behind the 
back of the surety, by which the creditors agreed to release 
the principal debtor and thereby release his surety. Quite 
the opposite of that. It was, in fact, an agreement be­
tween Singular and the sureties that he, Singular, by and 
with the consent and approbation of the creditor igreed to 
assume the liability of the principal debtor, and hold harm­
less the sureties ; they, however, to remain sureties for the 
payment of the liability in case the new debtor failed to 
meet the liability at maturity. Nothing more, and nothing 
less.
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Then again, there was another circumstance which came 
out in evidence on the part of these defendants, which makes 
against the defendants’ contention, viz., that they design­
edly kept the plaintiff in the dark in regard to the details of 
the sale and purchase of the hotel business, until theÿsand 
Hogan got matters arranged entirely to their own satisf«i-
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Judgment, him of his agreement to accept him for payment, a,ud of .his 
Robertson, J. promise to give an extension of time, etc., but the plaintiff 

disputed the assertion that the arrangment covered the 
note, and insisted it only covered the $600 mortgage ; and 
besides this he said Singular was interfering in a matter 
which did not concern him ; and that he, the plaintiff, did 
not want to trouble him, Singular, but that he “ would 
take the shirt off Hallett’s back.’’

It appeared, however, that Mr. Hallett left t(jp matter 
with Singular to arrange ; in fact he sent him to the plaintiff 
to settle the claim, and Singular hoped to be able to get a 
satisfactory arrangement, but it was apparent, according 
to his own evidence, Sat the plaintiff “ was very short” 

ould give him no satisfaction. Then a tender 
of the amount was afterwards ’made to the solicitors in 
the plaintiff’s presence, but the costs were demanded, then. 
They were made up at about' $80 ; this, Singular refused to 
pay, and the action went on.

According to my finding, the defendants, Jackson and 
Hallett, are liable. They should, therefore, have taken up 
the note on the day it fell due ; they did not do so, and 

\the. plaintiff’s cause of action was complete. I do not see, 
therefore, how I can, on principle, deprive the plain­
tiff of his costs against them. Then as regards the 
defendants Hogan, I think the action must be dismissed 

regards Hogan, for the’ 
and Singular was accep­

ted as paymaster, instead of him, and the plaintiff should 
not have sued Hogan at all ; as regards Margaret Hogan, 
she was a married woman at the time she made the note, 
and there is no evidence' before me that she had any sep­
arate estate, nor is there anything to show she contracted 
in reference to any separate estflte.

Judgment will, therefore, be entered for the plaintiff 
against the defendants, Jackson and Hallett, for $646.26, 
being the amount of the note and interest thereon at five 
per cent, from June 3rd, 1890, until December 18th, 
1891, together with the costs of this action ; and for the
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said,aArgument. Brandt on Suretyship, p. 597. Even assuming Hogan was 
released by the plaintiff, the question does nbt turn on any 
question of an express reservation. The law seems to be 
that the intention of the parties must govern ; and that, ■ " by the
though the deed be absolute in form, if the parties inten- argunn
ded the rights agpiqst the sureties to be reserved, they will ■ puted, 
be reserved : Wyke v. Rogers, 1 DeG. M. & G. 408 ; Bank upon tl

* of Montreal V. McFaul, 17 Gr. 234; Bailey v. Griffith, 40 ■ indicat
TJ. C. B. 418 ; Smith v. Winter, 4 M. & W. 454. The acts ■ right uj
of Jackson and Hallett are those of men who considered ■ 0f that
themselves still bound. The principle tiiat a surety is ■ There i
released if the debtor is released, does no\apply where ■ note, th.

6 the debt continues to exist, Here it is true Hbgan is gone ■' Hogan,
so far as our remedies are concerned, but it is not clear that collator!
Jackson and Hallett’s remedies against him are gone. ■ availabl
There was no definite agreement between Holliday and H . amount
Singular as to extension of time : Howell v. Jones, 1 Cr. ■ The a
M! & R. 97 ; Clark v. Devlin, 3B.&P. 363. ■ and I sh

Moss, in reply. All we say as to time, is, that if time ■ below ; ]
was given tb Singular, it has not elapsed. _We do not claim affirming
to be discharged on this ground. ' This was not a case of 
a surety taking a security from the principal debtor at the ■ Meredii 

time of becoming surety. As to the argument that the ■ j eny. 
intention of the parties is to be looked at in a matter of that it w;
this kind, no doubt that is so. But here there is no evi- v ■ jefendan
dence of any such intention to reserve the remedies. In ( ■ from the:
Wilson v. Lloyd, L. B. 16 Eq. 60, it is said that primd „ote ^ ;
facie the discharge of the principal is a discharge of the was tha(.
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It is laid down in'. De' Colyar that the consent of the 
surety to the discharge of the principal debtor will have 
the effect of preventing such discharge operating to release 
the surety : On Guarantees, 2nd ed., p. 365. Ex p. Harvey, 
4 DeG. M. & G. 881, appears to substantiate that propo­
sition, though not cited in the text quoted. Turner, L.J.,
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sa'd at p. 899 : “ The general rule, that a sulety who has

Ct°7Tiin °r ratified àn arrang»rnent between the cJT
eflL!Tthatdebt0r " Clai™ t0 be dia=harged 

y 6 ® „ctTof that arrangement, was not disputed in
XT d .. VPœprehend that g^eral rule cannot be dis­
puted and it Suffices for the determination of this case 
upon the law/ Upon the facts there is not the slightest 
indication that the plaintiff ever intended to relinquish hS 
right upon the note against the appellants. The retention

note, the appellants held security upon the chattels (once of 
Hogan, now of Singular), which” though pledged “ a 
collateral to the plaintiff f„r the debt now sued for wifi be

“"i -i”“^
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Judgment. for their needs ; and security which they held from the 
Meredith, J. common debtor was pledged to the plaintiff for the repay­

ment of it, in addition to the giving of the promissory 
note in question, made by the debtor and endorsed by 
these defendants. So that the debtor's goods, mortgaged 
to these defendants, were made the primary fund to be 
looked to for thé repayment of the amount of the pro­
missory note if the maker dishonoured it. There was no 
gain to the plaintiff in the transaction ; indeed, he was 
going out of his way to accommodate these defendants in 
advancing the money in the exigencies or requirements of 
their business^.

It doesnot seem to me to jbe needful to determine whether 
or not, treating these defendants as simply sureties, the 
plaintiff’s rights against them were reserved, so that their 
claim over against the debtôr was unimpaired ; or whether 
there was a complete substitution of the new debtor, so 
that inall respects hebecame primarily liable for the amount 
of the promissory note ; for it seems to me to be quitè 
enough that it was the intention and agreement of these 
defendants that they should remain liable to the plaintiff 
for the debt in question, as well might be, in view of all 
the circumstances of the case, as well as of the security of 
the chattel mortgages. 1

I would1, therefore, dismiss this motion, but" would make 
* no order as to costs, for I cannot but think that needless 

litigation such as this, should be discountenanced and dis­
couraged ; it is not creditable to either party thàt the time 
of the Court should be taken up, as it has been in this 
case, solely because the one party was too obstinate, and 
too anxious to harass the other, to ask for, or,receive, pay­
ment from the substituted debtor; and the other too 
perverse to obtain payment from him and hand it over 
to the plaintiff. These equally contentious and obstinate 
parties might, in iny opinion, have been well and properly 
rewarded for this needless litigation by a refusal of any 
order regarding any of the costs of it.
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In re Central Bank.
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.
Statement.‘sanctioned by the Court in Thompson v. Freeman, 15 Or.

384, viz., three per cent. The higher rate,” he directed, 
“ will therefore be allowed on all moneys collected by them 
after pressure and where'special efforts had to be made for 
the realization of the assets of the bank. The lower rate 
will be allowed on debts and interest paid at maturity or 
without much effort, and

i, dators.” The reasons of the learned Master in thus fixing 
the rate of remuneration, from which the above extracts 
have been yiiade, are reported in 2(1 C. L. J. 24.
^i„d on March 13th, 1889, the learned Master further 
ordered and directed that the liquidators might deduct 
fromXhe assets of the banti which had come to their hands 
since kfecerajper 31st, 1888, or which might thereafter 

* to theirTiands until further order, “f. commission at the 
rate of one and a-quarter per cent, on t#e gross amount of 
all such moneys as have been or shall be realized without 
pressure, and at the rate of three per cent, on the gross 
amount of all such moneys as have been or shall be realized 
after pressure as and for their remuneration as such liqui­
dators, without prejudice to the allowance of a higher rate 
of commission or a further or additional remuneration if it 
shall hereafter be made to appear that a higher rate or any 
additional remuneration ought to be allowed.

Pursuant to the leave reserved in the last mentioned 
order, on November 9th, 1891, Mr. Lye applied to the 
learned Master for further remuneration as liquidator, and 
on November 16th, 1891, the Master refused the application.

In his reasons for so doing the learned Master, afterfirst 
evidence before him of
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' greater exertions or difficulties in the work of liquidation 
than were anticipated when he made his former orders 
fixing the rate of remuneration, and that therefore he must 
hold himself judicially bound by the conclusions he had 
before arrived at, proceeded as follows-:—

Besides I am further constrained to adopt this conclusion by the opinion 
expressed by an English Judge in dealing with similar applications on • 
part of liquidators. In Re Mysore Reef» Bold Joining Co., 34 Cb. V. , 
Chitty, J., observed, at p. 17, " I not .infrequently have applications«J
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Statement. 17 W. R. 463, on an application" to divide the commission between three 
liquidatora, Lord Romiily, M.R., aaid, “ I cannot mate the order naked.
It ia founded upon a miaconception of what ia the true petition of the 
liquidatora. When joint liquidatora are appointed it ia a apeciea of part­
nership, and, in the absence of any agreement among themselves as to the 
division of the remuneration, the Court would leave it to be settled among 
themselves what proportion each would take. If the Court were to go 
into these questions between joint liquidators instead of assuming that 
they took equal shares of the gross sum awarded to them, it would lead to 
complicated and expensive litigation after the winding-up had ended, and 
a struggle as to who should be employed the greater number of hours in 
nearly every case where more than one liquidator was appointed. In 
deference therefore to the rule established by this case I am at present 
unable to fix any remuneration to the liquidators in respect of this adjust­
ment of set-off until all claiming it join in the application.

A further claim is made by Mr. Lye for remuneration for the responsi­
bility incurred by him in taking over, with Messrs. Gooderham and How­
land, the money on hand at the time of his appointment, and in paying it 
out subsequently. The commission awarded to each set of liquidators 
was for the responsibility and trouble of (1) receiving and (2) of paying out 
the moneys which came into their hands. This is clear from the English 
Rules lately promulgated (1890) which state that the percentage remunera­
tion of liquidators is apportionable as follows One part to be payable on 
the amount realized out of the proceeds of the securities, and the other 
part on the amonnt distributed in dividend. This therefore in more pre­
cise words prescribes the rule which has always prevailed, and must 
reguUte the adjustment of the commission payable in respect of the 
moneys in hand at the time of Mr. Lye's appointment, and is the ruk 
under which the proportion to which he may be entitled is adjustable 
between, the liquidators themselves. Were a different rule applicable 
frequent changes of liquidators would largely increase the expenses of the 

liquidation.
Reference has been made to the scale of remuneration recommended by 

the Master of the Rolls aud the* Vice-Chancellors in 1868, but the prac l , 
working out of that scale has bpen illustrated in In re Agra A Mastema»» 
Bant, Caiman's Claim, L R. 7 Eq. 102, where a liquidator and his part­
ners were allowed for services from June, 1866, to May, 1868 (two years), 
in collecting £3,700,000 (say $18,500,000), remuneration amounting » 
£7,085 (Bay $35,415) in addition to the salaries of clerks, although i 
appeared to the Judge who fixed the remuneration that the l1»™»” I 
had (as this has) been conducted with care, attention, judgment and am- I 
gence, and-that the liquidator's duties wer^onerous and .the amounts! 
had to deal with exceptionally large. The percentage commission mtns 
ease, as well as the total amount paid to the liquidator and his partners, i 
were less than in this case. 1

The claim for allowance for services in respect of the adjustments I 
>ffs arranged between the liquidators and the debtors to, I
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Argument, allowed in Thompson v. Freeman, and in the Insolvent Act.
Why should this be ? If liquidation were a business in this 
country as in England,afair tariff fixed by the Court would 
be reasonable. But here liquidators were appointed ad hoc, 
not by the Court but by the Editors. The regulations as to 
remuneration of official liquidators in England will be 
found at L. R. 3 Ch. LXIV. clause 7. [Kerr, Q. C., 
refers to Re Mysore Reefs Gold Mining Co., 34 Ch. D. 
14.] Under that a liquidator would be paid £12 per day 
of eight hours. Now, taking the time in this case, viz., 911) 
days, and adding 300 daÿ^ by the other liquidators, the 
amount payable would be over $60,000. If any difference 
should be made i{"should be in favour of liquidators here, 
because it is not a profession. At $50 per day we get a" 
balance payable to Mr. Lye of $11,250. If we took him at 
$25 a day and commission of one and a-quarter per 
cent., on set-off, theïe is a balance of $9,561 due him. As 
to allowing a commission on set-offs, see Re Mysore 
Reefs Gold Mining Co., 34 Ch. D. 14. We submit we 
should have some remuneration as to the paying out : In 
re Agra & Masterman’s Bank, Cannon’s Claim, L. R. 7 
Eq. 102.

A. C. Galtfon same side, referred to section 28 of theWind- 
ing-up Act* As to the liquidators being oEcers of the Court, 
they arc rather agents of the company : Knowles v. Scott, 
(1891) 1 Ch. 717. As to Thomson v. Freeman, 15 Gr. 384, 
the Master does not follow the real decision, which was 
that on all sums and investments over $600 the executors 
were to have three per cent., but on those under that 
amount they were to have the whole five per cent. X 

J. K. Kerr, Q.C., for the creditors, contra. Weiadmit 
Mr> Lye’s services have been most valuable. But in deter- 
niining to pay him by way of percentage, the Master has 
dealt as he would with a trustee, not as one working for a 
salary. Now if, as between himself and his co^iquidatore. 
Lye has not received his due share, that is to be regretted;, j 

ybut we submitsufficient has been allowed for the three liqui­
dators. [Boyd, C.—It was a very Bad plan to fix the whole1
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j^ceived and as to which no com- 
Boyd, 0. pensation has been made. But there was some trouble and 

the need of some preparation in connection with these 
items as a class, in order to facilitate the closi 
cross-accounts and the settlement of the cross-claims under 
the direction of the Court. No doubt the responsibility is 
lessened when the liquidators act under the sanction of the 
Court, and that is a

[vol. XXII.]
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ing compensation for Ae services thus réndered. I think 
the Mysore Reefs Qdse, 34 Ch. D. 14, is authority (if one 

needed) to shew that the amount of money represented 
in the settlement of cross-claims may be regarded as if it 
had passed through the hands of the liquidators for the 
purpose of forming a convenient basis of computation when 
the percentage system of remuneration is adopted. Hav­
ing regard to what-has already been accepted on all hands 

suitable modus of allowance upon the adjudication of 
the Master (see 2G C. L. J. 24), X should fix one and a-quarter 
per cent, as applicabK to the aggregate of *231,000 ; that 
is, Mi^ Lye should get, in addition to the other sums, 
$2,887 in respect of his services upon tnfse set-off aniK* 
adjusted accounts.

I do not deem it advisable to disturb further what has 
been done, and I think the terms of Mr. Kerr’s letter of 
March 19th, 1889, are satisfied by the fact that

were
the

leeas a
cei

ut;

very
shortly thereafter Mr. Gooderham’s death had the effect of 
increasing the allowance to the remaining two liquidators, 
when coupled with the Master’s finding that the duties had 
not become more onerous as was feared at the earlier 
period. Though the sum total of compensation is very con­
siderable I think that the whole may be fairly justified 
when the comparison is made with what is. paid in other 
countries for like services. I notice that even in Scotland, 
where the national reputation is not towards financial 
extravagance, the Judges do not regard with disfavour an 
allowance of two and a-half per cent, on the total of I 
“ ingatherings : ” Assets Co. v. Guild, 23 Scotch L B. 170 
(1886), where the gross amount of the estate was £812,000.
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May 5f [QUEEN’S BENCH DIVISION.]

Gray et al. v. Richmond et al.

■Direction to devisee to pay legacies—Charge on land—Regis- 
of will—Notice—Priority of legatees over mortgagees—R. S. 0.

i
The

Will-Devi are ch 
each o 
the del 
ad mini

ch, 110, secs. 8, 28.

A testator by his will devised land to hie son James, subject to the pay­
ment of an annuity to his widow for her life, after the expiration of a 
lease given by the testator ; and directed his executors to apply the rent 
derived from the land so devised inpayment of an incumbrance thereon, 
“ so that my son may have the said property, at the expiration of the 
said lease, free from all incumbrance •, and lie then directed that his son 
James should pay one-half of the sums thereinafter bequeathed to each 
of his daughters, as soon as his sou Daniel should attain the age of 
twenty-one ; and to the latter ho devised other land, and directed him 
also to pay one-half of the bequests to the daughters. Then followed 
the bequests to his daughters, with names and amounts, to be paid to 
them in equal shares by his sons James and Daniel on the latter attain­
ing the age of twenty-one. Tlie will was entirely silent as to the debts 
of the testator.

James adopted the devise to him, took possession 
with it as his property for many years :—

Held, that the one-hair of the legacies to the daughters was charged 
upon the land devised to James 

Robson v. Jardine, 22 tir. 424, followed.
The will was duly registered prior to the dates or registry of ' 

mortgages created by James upon the laud devised to him 
Held, that the mortgagees must bo taken to have had, at the time of 

advancing those moneys, full notice of the will and its contents ; and 
were bound to see to the application of the moneys advanced by them ; 
and that, not having done so, the legatees were entitled to priority 

Held, also, that that part of section 22 of R. S. 0. ch. 110 which pro­
vides that the four preceding sections “ shall not extend to a devise to 
any person or persons in fee or in tail, or for the testator’s whole estate 
and interest charged with debts or legacies,” is of general application, 
and applies to wills coining into operation as well after as before the 
18th September, 1865 :— 
eld, lastly, that section 8 of R. 8. 0. oh. 110, (sec. 16 of R. 8. 0. oh. 
102), did not apply ; because the money was not money payable upon 
an express or implied trust, or for a limited purpose, within the mean­
ing of the section :—

McMillan v. McMillan, 21 Or. 594, and Moore v. Hellish, 3 0. R. 174, 
distinguished.
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Tins action was tried before Fehouson, J,, at Chatham, 
on the 24th May, 1892.

Atkinson, Q. C., for the plaintiffs,
Thu defendant James Richmond had a defence uçon 

the record, but was not represented by counsel.
Pcgley, Q. C., and Matthew Wilson, Q. C., for the other 

defendants, mortgagees.
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Judgment. 

Ferguson, J.
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sham 
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Judgment. In order to understand the matters in contention, it
aueesFerguson, J. appears necessary and convenient to set forth two cli

of the will. They are as follows : " I will, give, and devise 
to my son James Richmond, of the township of Dover East, 
aforesaid, lot number twelve ojn the west side of Baldoon 
street in the township of I)oyer East, in the county 
of Kent, subject to the payment to my wife Joanna 
Richmond of the sum of forty dollars, each and every 
year of her life after the expiration of the lease which 
has been given by me of the said lot. And I hereby 
direct my executors, hereinafter mentioned, to apply the 
rent derived from the said lot in payment of an incum­
brance of two hundred dollars on the same, so that my son 
may have the said property at the expiration of the said 
lease free from all incumbrance ; and I direct that my said 
son James Richmond do pay one-half of the sums herein­
after bequeathed to each of my said daughters as soon as 
my son Daniel Richmond attains the age of twenty-one 
years.”

“ I give and devise unto my said son James Richmond 
lot number eleven on the west side of Baldoon street, in 
the township of Dover East, in the county of Kent, to have 
and to hold until my son Daniel attains the age of twenty- 
one years, and then to my said son Daniel absolutely. 
And I direct that my said son James Richmond do sup­
port, maintain, and educate my said son Daniel, and do 
also support and maintain my said wife Joanna Richmond, 
until my said son Daniel reaches the age of twenty-one 
years. And I further direct that the said Daniel Rich­
mond, after he has attained his majority, do maintain and 
support my said wife during the remainder of her life, and 
shall also on reaching twenty-one yeirs pay to each of my 
daughters one-half of the bequesÛ hereinafter made to 
them.”
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Then follow bequests to the testator’s daughters : one 
of $40 to a daughter living in the United States, who is 
not a party to this action, and others of $200 to each of 
five daughters of the testatorpaid to them in equal
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Judgment, on the face of the will, both as to amounts and time of
Ferguson, J. payment.

The will seems to be entirely silent as to debts of the 
testator. There is no charge as to debts (scheduled or 
otherwise). An effort was made to shew that there were, 
in fact, some debts. So far as was made to appear, if there 
were in fact any debts, they must have been very trifling 
indeed, and the evidence was as to them very indefinite—I 
may say, shadowy. I thinlf the matter of debts of the 
testator may be left out et the case, even if their existence, 
(they not being charged on the land) would make any 
difference in the consideration of the questions between the 
parties.

In the case Robson v. Jardine, 22 Gr. 420, the learned 
kludge, after having reviewed a very large number of cases 

and authorities, says(p. 424): “ I think the cases warrant the 
conclusion that, where a testator gives real estate to one, 
whom he directs to pay a legatee named in the will a sum 
of money, and the devisee accepts the devise, he takes the 
premises on the condition that he pays the legatee ; and 
the land is in his hands subject to this burden, and liable 
for the fulfilment of ' the obligation. In this manner the 
legatee obtains a charge on the realty claimed by the 
devisee, which the legatee can enforce in this Court.”

In the present will the legatees are all named, and the 
legacies are mentioned in the plain and definite manner 
before mentioned.

i

h
!

i

There are differences of fact between Robson v. Jarditu
and the present case, but none that I thinktean affect this 
question. Besides, the learned Judge stated His proposition
clearly, plainly, and in general terms. I cannot but think 
the case a clear authority for saying that the one-half of 
the legacies to the testator’s daughters, given by the will, 
are chargpek upon this lot number twelve, the devisee 
having accepted the devise, taken possession of it under 
the will, and dealt with the land as before stated.

The devisee, the defendant James Richmond, admits his 
personal liability to pay his one-half of these legacies, so

/
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Judgment. Then as to the statutes relied on by the defendants, sec- 
Ferguson, J. tions 18, 19, 20, 21, and 22 of ch. 110, and sec. 8 of the 

snme chapter, R. S. 0. These are, I think, the same as 
the .sections in force at the time of the earliest of the 
transactions. A part of section 22, speaking of the pre- 
cedingxfour sections, says : “ And the said several sections 
shall not. extend to a devise to any person or persons in 
fee or in tail, or for the testator’s whole estate and interest 
charge® with debts or legacies.” It was contended that 
this passage applies only to the cases of wills coming into 
operation before the date mentioned in the earlier part of 
the section, the 18th day of September, 1865. I am not 
of this opinion. I think tiie passage of general applica­
tion, and that it applies to the present case, in which the 
estate is so devised, 
which is the same as

iff 1

i;
!• »

■
Hi
I

I
The remaining section is section 8, 

section d 5 of chapter 102 ; and I 
\ t*16 opinion that this section does nc^apply to this case,

because I cannot see that the money was money payable 
upon an express or implied trust, or for a limited purpose 
within the meaning of the section.

It is true that|in McMillan v. McMillan the learned3'' 
Judge referred to the section then in force. A reference 
is also, in a way, made to it in Moore v. Mellish. In 
neither case, however,

am

§«
m

it necessary to the decision to 
make any such a reference ; and, besides, in both those 
cases the devisees were also the executor and executrix, 
respectively.

On the whole case, I 
tiffs should succeed.

m was

IS
*

am of the opinion that the plain-

There will be a declaration that the plaintiffs’ legacies— 
that is, the one-half thereof respectively—are charged 
upon the land, lot number twelve, and that the plaintiffs are 
entitled to be paid the same in priority to the defendant 
mortgagees upon the same land. V

A reference to the Master to take an account of the 
respective sums due the respective legatees in respect of 
their respective legacies so charged upon these lands,1 abd 
to tax the costs up to and inclusive of the trial and jucfg' 
ment.

gs
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Lane v. The Dungannon Agricultural Driving Park 
Association.
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Equitable assignment—Order for payment of money—Evidence of intention.

The contractor for the erection of a building for the defendants during its 
progress gave to various persons orders upon the defendants for sums 
due them by him,in the following form :—“ Dungannon, September 12, 
1890. To the directors of the Dungannon Driving Park Association.
Please pay to D. M. the sum of $----- , and oblige (signed) T. F. H.

j contractor”:—
Held, per Street, J., that these orders were not in themselves good equi­

table assignments of portions o( the fund in the hands of the defen- 
\ dants.

. \ , Hall v. Prittie, 17 A. R. 306, Mowed.
The evidence, however, shewed that there was only one fund out of which 

the directors could be expected to pay the orders ; that the nature of 
that fund and its origin were well known to all the parties ; that when 
the contractor promised the persons with whom he dealt orders upon 
the directors, he meant to give, and these persons expected to get, 
orders which were to be paid out of the contract price ; and that the 
directors understood the orders as intended to deal with portions of the 
contract price, and to be payable only out of that particular fund. 

Held, per Street, J., that the Court should look to the real intention of 
all the parties to the transaction, and give effect to it by declaring that 
the contractor did make an equitable assignment to each of the order- 
holders of a portion of the fund.

Armour, C. J., agreed in the result.

I
,

its
I

1
This was an appeal from. an order of Galt, C. J„ 

in Chambers, declaring certain persons entitled to share 
in a fund in Court as being equitable assignees of it.

The circumstances appearing in the affidavits and exhi­
bits filed were as follows :

One Thomas F. Henderson contracted to erect a building 
for the defendants, and during its progress gave to vari­
ous persons orders upon the defendants for sums due 
them by him. The order first in point of time was given 
to David McDonald, and was in the following words :—

“ Dungannon, Sept. 12th, 1890. To the directors of the 
Dungannon Driving Park Association. Please pay to 
David McDonald $148 and oblige,

Statement.

Ï

(Sgd.) T. F. Henderson,
Contractor."

gays,

;
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OnThis will leave in our hands $956.88 to be divided. We 

have already notice of more claims than enough to absorb
We are, how-
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this and we cannot therefore pay in full, 
ever, willing to pay to those entitled every cent in our 
hands. We would advise the creditors claiming the money 
to meet here on Saturday the 10th January, 1891, at the 
hall, at 10 o’clock a.m., and try to adjust the matter with- 

We will hold the money meantimeout law expenses.
(Sgd.) W. Lane, Sec.” X

A meeting was thereupon belli, and twelve of the per- 
holding orders upon the defendants agreed with 

another in writing to a pro raid distribution amongst the 
holders of orders of the fund ($956.88) in the hands of the 
defendants. Amongst the persons who so agreed were D.
McDonald and F. Smith. The order-holders who did not 
sign the paper were Tyler & Powell, D. C. Taylor, and John 

Lockhart.
On the 6th January, 1891, T. F. Henderson made an as­

signment for the generalLenefit of creditors to D. 0. Taylor, 
and on the 16th January, 1891, Taylor as assignee began 
an action in this Division agaiqst the defendants, the 
Dungannon Agricultural, etc., Association, to recover the 

$956.88.
On the 24th January, 1891, at a meeting of the credi- — yhe 1(

tors of Henderson, Taylor was removed from his office of ■ j„dgmen

assignee, and William Lane was substituted for him. , ■
On 16th February, 1891, an order was made by the local ■ „ g

Judge of the High Court at Goderich that the action begun ■ ! ‘

by Taylor should be carried on by Lane as assignee. ■
On 23rd February, 1891, Paul Powell, D. C. Taylor, ■ ^ ^

and Wm. Taylor, creditors of Herferson, moved in the ■
Chancery Division, upon notice to Lane, in a proceeding ■ associatio
styled in that Division, in the matter of the Act respecting ■ 
Assignments, etc., and in the matter of the assignment exe- ■ ^ ^P
cuted by Henderson, for an order allowing them to proceed ■ ^ (i^
against the Dungannon Agricultural, etc., Association, in ■ ^
the name of Lane, but for their own benefit, to recover the ■ ,
$966.88; and, through a mistake on the part of Lane, ■ 
the motion was unopposed and the order was made. ■
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On 9th March, 1891, the defendants, the DungamU aw. , 
Agricultural Association, obtained leave in the actionVf 
Une v Dungannon to pay into Court to the credit of thk 
action the $956.88, less their costs taxed at 838.04, and that 
upon such payment the action as against them should be 
stayed ; and they at once paid into Court the $918.84
(W n arCh’ 1891' an application was made in the 
Chancery Division, m the matter of the Act and of Hen-
mn,7Tgnment ab°Ve mentioned- to set aside the order 
-3rd February, 1891, and it was thereupon ordered that 

pon giving notice to the two classes of creditors of Hender­
son si estate, those claiming to be secured by the orders above 
mentioned, and those not so secured, bane should be at 
iberty to apply to a Judge in Chambers for an order for

æ-cesïïï;
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Judgment, evidence that there had ever been any oral acceptance or 
Galt, C.J. promise to pay.

In the present case there was an undoubted accept­
ance in writing, and also an undertaking to pay when 
Henderson's contract was completed.

It also differs materially from the case of Brown v. John­
ston, 12 A. R 190, for in that case, at the time when the 
order was given, the drawer had no money in the hands 
of the person to whom the order was directed, nor was the 
order ever accepted, but, on the contrary, after the trans­
action had been completed the defendants were forbidden 
by the drawer to accept or pay the order.

The case of Lett v. Morris, 4 Sim. 607, appears to me in 
point in favour of the holders of the orders ; and in the 
present case the evidence is stronger in favour of the 
ordeivholders than it was in that case, because there the 
person to whom the order was given never in writing 

y— accepted the order, but he paid to the holder of the order 
certain moneys which from time to time were payable to 
him under th/ orden *v- \

In my opiition, therefore, these orders amount to an 
equitable assignment by Henderson, and the holders of 
these orders are entitled to priority of payment according, 
to the dates of they respective orders.

Costs of the ap|51ication will be paid out of the money.
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From this judgment Messrs. D. C. Taylor, Taylor 4 
Powell, and W. Laidlaw, creditors whose claims would be 
cut out by it, appealed to the Divisional Court, and their 
motion was argued at the Easter Sittings on 21st May, 
1891, before Armour, C. J., and Street, J.

June1£ 
dence shor 
at the Gc 
before the 

Evidenc 
J., at God 
ment of Si

W. H. Blake, for the appellants. It is to be noted that 
the acceptance relied on is restricted and that there is no 
specification of a fund out of which the orders are pay­
able. A bill of exchange cannot by acceptance become an 
equitable assignment. The drawer here never signified 
his assent to the change in the conditions of acceptance

m
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given befc

Judgment. Instead of havi
Galt, O.J. that counsel should submit memoranda of their conten­

tions ; and the following additional authorities were in 
that way referred to by counsel :—

Rodick v. Gandell, 1 DeG. M.& G. 765,at pp. 777-8; Arm­
strong v, Farr, 11 A. R. 186 ; Robertson v. Grant, 3 Ch. 
Chamb. R. 331 ; Gurnell v. Gardner, 9 Jur. N. S. 1220, at 
p. 1222 ; Whartçn’s Law Lexicon, 9th ed., p. 89.

the appeal re-argued, it was agreed

February 27,1892. Street, J.

Besides the assignee, William Lane, three classes of per­
sons are represented utfôA^his motion : (

I 1st. Creditors holdingomefs Oq the Agricultural Associ­
ation whose claims wou 
appealed against.

These creditors appear upon this motion to support the 
judgment..

2nd. Creditors holding orders whose claims would not 
be paid, because the fund would be exhausted before they 
were reached.

3rd. Creditors holding no orders and being simple credi­
tors of Henderson, without any special claim to the fund.

These last two classes are the appellants upon the pre­
sent motion.

There is nothing whatever out of which the debts of 
Henderson can be paid excepting the fund that is in Court, 
that being the only asset.

There is nothing in the evidence which enables us to 
find any contract between Henderson and the persons to 
whom the orders were given, other than that which is 
shewn upon the face of the orders—the affidavit of Smith 
only shews that he was not willing to supply him with 
material until he first got an order upon the defendants; 
but he did get an order and the order is produced, and his 
affidavit does not shew that he stipulated for an order in a 
form other than that which he obtained. We are, there­
fore, obliged for the purposes of the motion to look upon
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not the 
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miscarrii 
default ; 
March e 
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the order 
have his 
money in 

The pr< 
tion befor

Judgment. The evidence taken before my brother Falconbridge at 
treet, J. Goderich leaves no dqubt wliatever as to the intention of 

Henderson in giving; and of the several claimants in tak­
ing, the orders here in question. There was only one fund 
out of which the directors could possibly be expected to 

^ pay the orders ; the nature of that fund and its origin 
\were well known to all the parties; and when Henderson 

promised the persons with whom he dealt orders upon the 
directors, it is clear that he meant to give, and that the 
claimants expected to get, orders which were to be paid out 
of the contract price of the building which he was putting 
up for them. Not only this, but it is equally plain that 
the directors understood the orders as intended to djal 
with portions of the contract price and to be payable only 
out of that particular fund. Under these circumstances, f 
think we are at liberty to open our eyes to what the real 
intention of all the parties to the transaction was, andjto 
give effect to it by declaring that Henderson did make an 
equitable assignment to each of the claimants of a portmn 
equal to the amount of the written order given him nfja 
portion of the fund in question, and that the fund shodld 
be distributed upon that footing.

The disposition of the costs remains to be considered*
In the order of 23rd March, 1891, certain costs 

reserved which do not appear to have been disposed of by * 
the judgment appealed against : these are the coats of the 
action of Lane v. Dungannon, and of the motions in the ^ 
Chancery Division on the 23rd February and 23rd March, 
respectively.

Armour,

Agreed

were

With regard to the costs of the action, the defendants 
have been discharged from any liability to the plaintiff for 
them by the order of 9th March, 1891, and the plaintiff 
should be entitled to have his costs paid to him out of the 
money in Court.

The motion of 23rd February was founded upon mate­
rial which was insufficient under thestatute'ch.l2t,R.S.0„ 
sec. 7, sub-sec. 2, inasmuch as it did not shew and it was-

■
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Bannan v. The Corporation of Tift) City of Toronto.

1 Municipal corporations—Victualling houses—By-law to forfeit license 
invalid—R. S. 0. c. 184, 8. 285.

power given to municipal corporations under s. 285 of R. S. 0. e. 
184, “to determine the time during which victualling licenses All be 
in force ” does not confer any power to forfeit such licenses, but 
to fix the duration of the license.

The

merely

The power to create a forfeiture of property is one which must be ex­
pressly given to a corporation by the legislature, and such an extra­
ordinary power is least of all to be inferred where the legislature has 

ded other means of enforcing by-laws by means of fine and amer-: SI
ciament, The a< 

on April 
DuVe 

by-law : 
original 
was ultri 
visions o: 
v. Campt 
He Smith 
and the 
Council c 
judicial ii 
Man., 26t 
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Du Ver 
514; R. S 
tion of thi 
Corporate 
Wawanoei

as in this case.Hi
The plaintiff in this case! John Bannan, was a victualling

icense
Statement.

house keeper in Toronto, and the transferee of a 1 
to one Hame, issued on January 14th, 1892. ’

On March 18th, 1892, Robert Awde, Inspector of Licenses 
for the city of Toronto, notified the plaintiff that his license 
had been cancelled by reason of his conviction under sec­
tion 50 of the “ Liquor License Act,” R. S. 0. c. 194, and 
according to the license regulations contained in section 
19 of By-law 2453 of the city.

Section 19 of By-law 2453 was as follows 
" In case any person who has taken out a license to keep 

an intelligence office, a victualling house, a bowling alley, 
billiard table, a roller skating rink, a rifle or shooting 

gallery, or a cigar and tobacco store, under this by-law, is 
convicted of a breach of any of the provisions of the same, 
or shall be convicted of a breach of any of the provisions of 
the by-laws regarding tavern and shop licenses of the 
License Commissioners of the city, or of any of the pro­
visions of the Liquor License Act, such person upon convic­
tion as aforesaid in addition to the penalty imposed for the 
infraction thereof, shall absolutely forfeit his license for the 
remainder of the current year, and the general Inspector 
of Licenses shall duly notify the party whose license is so 
forfeited, and the chief constable of the city of such

it!.

ft
I

a

I
1

forfeiture.”
356.
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ton 19 of By-law 2453, as'provides for the forfeiture of 
.censes of persons who havelaken out licenses for victual­

ling houses be declared to be Urn vires of the defendant 
corporation ; that in any ev/nt he, being a transferee of 
the license and not the person who had taken out the 
same could not incur the forfeiture declared in said sec- 
lon 19; ^.nd that the defendants should be restrained from 

enforcing their said cancellation of his licen

275
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DuVernetfor the plaintiff. Even if section 19 of the 
by-law IS valid, it would not apply to a transferee of the 

original license: Be Dunlop, 12 C. L VT. 168. But it 
ms ultra vires. The municipality have aided to the pro- . 
Visions of the Act : Kirk v. Nowill, IT. R. 118; McKenzie
irt’l Y YR 241 : SmUh V'Riordm’ * 0. R 647 ;

„ J'Th,T4d Y tty °f T0r0nt0- 10 G P- 225 i Re bright
and the City of Toronto, 12 0. P. 433; Heise v. Town 
Comal of Columbia, 6 Rich. (S.C'ar.) 404. There should be
t:a26ithvid.:8;.ti4o6n5toju9tifyforfeiture :

Mowat, for the defendants. The action is improper ; the 
by-law has not been quashed; Smith v. The Corporation 
/ Ac City 0f Toronto, 11 C. P. 200. The police are the 

only persons moving, not the city : Dillon on Munie. Corp., 
m ed'; v°’• 975 • Forsyth v. Canniff and the City of

«■onto, 20 a R. 478 ; Woods' Master and Servant, 2nd ed., 
p.316. The by-law is not bad on its face. Be Smith was 
not a case under the present Act. The transfer of license 
was given provisionally, as was the original license.
5u“YTY m reply’ Cited UurUr v. Baugh, 43 Iowa- 
tic ' Y C' 184, Sec' 286 ’ Alexander V. The Corpora- 
T 0) the township of Howard, 14 0. R 22 ; Malott v 
Corporation of Mereea, 9 0. R 611 ; Bose v. Township of 
Wawanosh, 19 0. R 294; Connor v. Middagh, 16 A R
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Judgment. April 27th, 1892. Boyd, C.

ÎJnder the Municipal Act the City Council has power to 

pass by-laws for limiting the number of and regulating 
victualling houses, ordinaries, and houses where fruit, 
oysters, clams or victuals aré sold to be eaten therein * *, 
and for licensing the qame when no other provision exists 
therefor, and for fixing'l 
cebding $20 (R. S. 0. c.
285 of the same Act provides as an incident of licensing 

< such a calling that the by-laVKjnay “ determine the time 
[during which] the license shall Be in force.”

By sec. 479, sub-secs. 17, 18 and 19, of the same Act, 
power is given to inflict reasonable fines and penalties for 
breach of any of the by-laws of the corporation to be col­
lected by distress and sale of the offender’s goods, and failing 
payment in this way to inflict reasonable punishment by 
way of imprisonment. »,

Under the “ Liquor License Act ” provision is made for an­
nulling or suspending the license of persons who are con­
victed of keeping disorderly houses of public entertain­
ment : R. S. 0. cap. 194, sec. 79. In the Municipal Act 
in the case of Intelligence offices provision is made for the 
passing of by-laws for limiting the duration of or revoking 
any license to such offices: sec.504,s-s. 3. But no such power 
appears to be explicitly conferred in the case of victualling 
licenses i. e. the right to forfeit the license, unless it can be 
inferred from the general words in section 285, as to deter­
mining the time during which the license shall be in force. 
But that does not to me appear to be the obvious and 
ordinary meaning of these words ; it is rather an expres­
sion of that inherent power which the corporation had to fix 
the duration of the license in point of time upon its being 
granted or issued. If there is unconditional power to grant 
a license there is power to limit it for any period which 
may be thought proper. The language of the statute refers 
mther to the term of the license fixed at its inception than 
to a provision for forfeiture during its’currency : Hoffman

1

Boyd, C.
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Judgment, posed for infraction thereof, shall absolutely forfeit his 
Boyd, 0. license for the remainder of the current year.”

This then purports to impose a cumulative penalty of 
forfeiture, in addition to the pecuniary penalties imposed 
by the statute, and it is open to both the objections ad­
judged to be fatal in Kirk v. Nowill, 1 T. R. 118.

The general power to regulate, while it enables rules to 
be made for the maintenance of order and the like, does 
not give power to rule out, to annul or extinguish the 
subject of municipal supervision. That is well settled by 
many decisions, lie Smith and the City of Toronto, 10 C. 
P. 225 ; In re Bright and the City of Toronto, 12 C. P. 
433 ; Word v. Folkestone Waterworks Co., 24 Q. B. 1). 
334, and Sharp v. Waie/ieZ<i,(1891),A.C<,182,perLord Bram- 
Wfll. The American case of Heise v. Town Council of 
Columbia, 6 Rich (S. Car.) 404, is well decided on the prin­
ciples of English law, and is referred to as of authority in 
the last edition of Dillon’s Mun. Corp.,4th ed„ vol.i., sec. 346. 
Hurber v. Baugh, 43 Iowa 514, is easily distinguishable; 
for there legislative authority had been conferred upon the 
municipality to enforce its ordinances “ by fine, penalty 
and forfeiture.” DiUon does not mentipn that Heise v. 
Toion Council of Columbia was followed (in a later case 
than the Iowa decision) in Staates v. Borough of Washing­
ton, 44 New J. 605, 612 (1882). See also Staates v. Bor­
ough of Washington, 45 New J. 318.

I notice that the bond taken from the plaintiff when the 
city approved of the transfer of license to him,has this condi­
tion that the plaintiff shall so long as the license remains 
in force and unforfeited, keep good order and rule in his 
house, and not suffer or allow any gambling or other dis­
orderly practice therein. This points to the 79th section 
of the “ Liquor License Act ” (R. S. 0. c. 194), and probably 
exhausts the ground upon which a forfeiture could proceed. 
But the plaintiff was not convicted under that section, nor 
does tffe evidence disclose any grave personal malpractice 
on his part, which should in reason work a revocation of 
his license.

THE ONTARIO REPORTS. XXII.]
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The circumstances of the case, and the sections of thes 
statutes, in question, are set out in the following judgment :

Horne, Co. J.—The relator seeks to disqualify the re­
spondent as councillor for the 5th ward of the town of 
Windsor on the ground that at the time of the election he 
had not the necessary property qualification.

The respondent in his oath of qualification qualifies, or 
seeks to qualify, as tenant of the north part of lot three, 
part lot one, west side Windsor avenue, of the value of 
$1,200 and over. The property is assessed at $1,700.

The election was held on the 28th of December, 1891. 
That was the day of nomination, the polling being on the 
4th day of January, 1892.

The roll for 1891 was finally revised on the 28th day of 
December, 1891.

The respondent became tenant of the property on which 
he seeks to qualify on the 1st day of February, 1891, so 
that he was not rated on the assessment roll for 1890, 
which was the last revised roll before the election, for the 
property upon which he took the oath of qualification.

The respondent contends, however, that in 1890 he was 
rated as tenant on the roll for that year of the west half 
of lot number ten, north side of. Chatham street farm 81 
and 82 for the sum of $2,000, and that such property was 
alienated by him to his landlord on the 1st day of Febru­
ary, 1891, and that as he was at the time of the election 
tenant of the property on which he seeks to qualify that 
he has been duly elected.

By section 73 of the Municipal Act, B. S. O. ch. 184, no 
person shall be qualified to be elected as mayor, alderman, 
reeve, deputy-reeve or councillor of any municipality unless 
such person resides within the municipality, or within two 
miles thereof, etc., and has, or whose wife has, at the time 
of the election as proprietor or tenant a legal or equitable 
freehold or leasehold, or partly legal and partly equitable, 
rated in his own name or in the name of his wife on the 
last revised assessment roll of the municipality to at least

280 THE ONTARIO REPORTS. XXII.]
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section 73, commencing at the word " but ; ” and it would 
almost appear that the person qualifying under these sub- 
sections was limited to townships.

It appears clear that the legislature intended, where 
the property was assessed for anything less than 82,000, 
that the person qualifying for councillor for towns must 
have an estate of freehold to the amount of 8600, or lease­
hold 81,200, or in the like proportion over and above all 
incumbrances; but where freehold property is assessed 
at 82,000, and the person is in actual occupation of any 
such freehold, the incumbrances are not to be taken into j

282
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In sub-section 2, no person who has, or whose wife has, 

in the last preceding sub­property duly rated, etc.,1
section, etc., shall be deemed to be disqualified by the 
alienation, by sale or otherwise, of the said property be­
tween the date of the return of the roll and the time of 
his election, provided .that at the tiitie of his election such 
person has, etc., as proprietor or tenant, a sufficient freehold 

or leasehold qualification.
In sub-section 3, in case of a person qualifying under 

the preceding section, he may take the oath mentioned in 
' sub-section 2 of section 270, and this seems to contemplate 

that the person qualifying must have been in actual occu­
pation and y?as actually rated at not less than 82,000.

It would appear to me that the legislature intended 
these sub-sections to apply to the last part of section 73, 
commencing at the word " but,” for why should the person 
intending to qualify take oath as in sub-secion 2, section 
270, that he had such an estate actually rated on the last 
revised assessment roll at an amount not less than 82,000, 
and that he was actually in occupation thereof ; for if the 
person were qualifying under the first part of section 
it would not be necessary to state6 that he had been in

as
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ensy to liave so declared it. 7
Mr. Bartlet rests his ease entirely on the meaning of 

the words ahenation or otherwise,” and contends that 
where a person is a tenant for a term of yearn that, at the
S S"Ch te™’ 1,6 alienates the Property to his
landlord by giving up possession to him. I cannot put this 
construction on these words. It appears to me there would 
not be anything to alienate. He would not have any

7
7™41 vui,Fuay 6ne tenant gave up possession

s; ? f-‘Sr'JTSS'CSreheld tortiously against the landlord that he is alienating an 
interest in the land ? 8

It will be noticed that in the latter part of section 73 
the words are " in actual occupation ” of any such freehold 
clearly excluding leasehold. And the qualification of the 
person seems to depend on the fact of his being rated, either 
m the name of himself or his wife, for a freehold estate 
assessed at not less than 82,000, and that he 
been in actual occupation.
hi think that the respondent had not, at the time of the 

election contained of, such an estate as would qualify 
r/r ™ 0ffice,°f counciUor> and that he was not duly 

10 1 «»

Boyd CPP6aI W8a argUed 0n March 21s‘. 1892, before

must have

Boyles (iC., for the defendant. The amending Act, 
ict. ch. 28, sec. 9, is remedial and shoqld be liberally 

construed : Maxwell on Statutes, 2nd ed„ plfiO; Lewin ol1 
tte Law of Trusts, 8th ed„ p. 102; Intention 44, 
“• s. O. ch. 1, sec. 8, sub-sec. 39.
S s Osier, for the relator. The amending Act is jot 

nected to the termination of a lease. Exempt!
Idon
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Argument, not be extended further than is expressly provided. There 
was no alienation of the leasehold here. Moreover this 
now section gives no relief except in case of townships.

Hoyles, in reply, referred to Regina ex rel. Clanoey, v. Mc- 
Intosh, 46 U. G. R. 98 ; Regina ex rel, Laehford v. Frizell, 
9 C. L. J., N. S. 27.
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March 24th, 1892.—Boyd, C. :

In Dr. Murray’s Dictionary the meaning given to "alien" 
and its later equivalent, " alienate," is “ to transfer the 
property or ownership of anything, to make over to 
another owner." And the law .dictionaries say that with 
an appropriate context it may be by act of the party or 
by operation of law. See Stroud’s Judioial Dictionary, mb 
voce, and Sands v. The Standard Ins. Co., 26 Gr. 113,118, 
etc. The Municipal Act in the qualification clauses R. S. 0. 
eh. 184, at p. 1783, declares in effect that " a tenancy for a 
year” may form a sufficient property qualification, which 
of course expires by efluxion of time at the year’s end. 
But this is one of the items of property embraced in the 
amending Act of 1888, 61 Viet. ch. 28, sec. 9, providing 
that “ alienation of the property ” between the return of 
the roll and time of the election shall not he deemed to 
disqualify if the person is sufficiently qualified otherwise 
at the time of election. The intention of the change in 
the law is to prevent disqualification by a change of 
property i in technical phrase there is no alienation when 
a term expires ; for what is carved out of the freehold is 
consumed or at an end ; but as to the subsequent enjoy­
ment of the use of the property there is a transfer by the 
provisions of the original bargain from the leaseholder or 
tenant to the proprietor or owner, when the term is ex­
hausted. I may invoke the canon of statutory construction 
enunciated by the Privy Council in Salmon v. Buncombe, 
11 App. Gas. 627, where the main object and intention of a 
statute are clear, it must not be reduced to a nullity by the 
draughtsman’s unskilfulness or ignorance of law except in
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jFptëZXrJæs:*African colony of Natal than to this Province).
The leasehold upon Vhich the defendant qualified ended

erred by operation of law to the next holder Su h a 
transaction Which depends on the contract for the lease- 
ho d may be fairly deemed to be within tlmpurviewAf

" wï mît r6't0be comPrehe"ded in the language 
used-mh» amending statute, as an “alienation of the 
property otherwise than by sale.” “
as Llr fee* FT? by toy °ther diffi=ulties suggested 
a^ to this amended clause being applicable only tfrurll
of thWnS ‘P municipalities; and having regard to the choice
of the voters and the expenses of a new election I 
my doubts in favour of the defendant. As the nnint f 
new one, of difficulty, and not without doubt, T give no costs6 
while I confirm the respondent in his seat as councillor ' -
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the Judgment. 
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Smith v. Spears.

Mortgage—Power of sale—Sale by way of exchange—"Sell and absolutely 
dispose of."I

A mortgagee with power of sale under the Short Form Mortgage Act 
call, exercise the power by way of exchange for other land instead 
of, in the usual way, by sale for money. The words "absolutely dispose 
of ” in the power are appropriate to an .exchange.

Statement, This was an appeal by the defendant from the report of 
the Master-in-Ordinary, whereby he found that the plain­
tiff could make a good title to the lands in the pleadings in 
this action mentioned, whic^i was brought by Catharine F. 
Smith against J. S. Spears, for specific performance of an 
agreement whereby the defendant, it was alleged, agreed 
with the plaintiff to exchange certain freehold property in 
Toronto for a first mortgage on certain lands in the town­
ship of Flos, in the county of Simcoe, securing $1300.

The ground of appeal, with which the judgment here re­
ported deals, was as follows

1. That the plaintiff claims title through one Jonathan 
Palmer, to whom a conveyance of the said lands was made 
under and by virtue of a power of sale contained in 
tain mortgage made by one Kelly to Elizabeth Lount and 
others, which said mortgage gave a power to the said 
Elizabeth Lount and others to sell the lands mentioned 
therein in case of default in payment of principal and 
interest, and the evidence shews, as the fact is, that the 
said Elizabeth Lount and others exchanged the said lands 
with the said Palmer for other lands, purporting to do so 
in exercise of the said power of sale, and the learned 
Master was in error in finding as he did, that the said 
power of sale was legally exercised by the making of the 
said exchange and that the mortgagor’s equity of redemp­
tion was barred thereby and a good title made.

The other circumstances of the case sufficiently appear 
from the judgment.
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Judgment. Palmer for a consideration named in the deed of $3,000. 
Boyd C. This was in alleged pursuance of the power of sale in the 

mortgage, and of all other powers them thereunto enabling. 
In January, 1890, Palmer conveyed to Sparks, and Spark 
made a mortgage to Frances Hall to secure $1,300, pay- 
able in five years from January 21st, 1890. This mortgage 

assigned to the said Palmer, who assigned it to the 
plaintiff in August, 1890.

The master has found that the plaintiff has a good title 
to the said mortgage, which is to be given in exchange for 
land to the defendant. This is appealed from on the ground 
that the transaction between the mortgagees and Palmer 
was really an exchange of the land mortgaged for other 
land owned by Palmer, anil that the power of sale in the 
Kelly mortgage did not justify an exchange.

The master’s ruling might, I think, be upheld in two 
ways, viz : Because a title
against Kelly which extinguished his right of redemption. 
The appellant objected to the fact of possession being 
proved by affidavits, but if he had desired oral evidence, 
the plaintiff was prepared to furnish it. If there is still 
doubt on this point it may be referred back at the expense 
of the defendant to have this furnished.

But again I think in the given evidence of this case the 
mortgagees were justified in exercising the power of sale 
so as
mortgaged property. There is no suggestion of mala fides; 
the land was not worth the debt upon it ; and as against 
the mortgager I think there was a valid transaction which 
extinguished his equity of redemption, if it was not already 
gone by the operation of the Statute of Limitations. There 
was in effect a sale of the mortgagee’s land for a price 
which satisfied the original mortgage debt. The growth 
of the. law in the exposition of the scope of powers is 
elucidated in the judgment of Jessel, M. R, in In re Frith 
and Osborne, 3 Ch. D. 618. He there decides that a power 
of exchange is properly executed by a partition. He puts 
this on the broad ground which had been hinted at in A bel
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Judgment. L. Com., though that opinion was not favoured by Lord 
Boyd, 0. Eldon.

The matter, however, is placed beyond peradventure by 
the extinction of the right to redeem by the possession of 
the mortgagees under sec. 19 of R. S. 0. ch. Ill, and In re 
Alison, Johnson v. Mounsey, 11 Ch. D. 284. I 
merit, apart from this, in the contention, because if there 
is a right of redemption in Kelly he could only get the 
land upon payment of a much larger amount than is 
represented by the $1*800 mortgage.

Subject to the right of the appellant to ask vivd voce 
evidence of possession, which he may hive on payment of 
costs of this appeal, I think a good titans now manifested. 
If the further evidence corroborates the affidavit, I think 
the further costs should be borne by the appellant.
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Masüret v. Stewart and Lampman.lipi II j Hi
ill Fraudulent Conveyance-Colourable sale of goods—Follotoiiu, money i* 

bamh of nominal purchaser—Direction to pay proceed» into Court- 
Execution.

:

: H
Where monAs arming from a feigned Bale of goods, fraudulent and void 

as against creditors, were, at the time of the commencement of the 
notion W a creditor to. set the same aside, in the hands of the nominal 
purchaser, one of the defendants and a party to the transaction he was 
ordered to pay the moneys into Court for distribution among the credi­
tors of the msolvent, and in default of payment by him, it was ordered 
that execution should issue for the amount.

This was an action tried at London on the 11th and 12th 
November, 1891, before Meredith, J., who, at the close of 
the evidence, called upon counsel for the defendant Lamp- 
man (the other defendant not appearing) to support the 
impeached transaction upon the merits; and, during the 
argument, intimated that the defence in this respect could 
not be sustained. He then called upon counsel for the
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The after conduct of the defendant Lampman is signifi-Judgment.

Meredith, J. cant. All that was done in regard to the farm wag after 
the issue of the writ. Was it not more likely that, even 
had the transaction been an honest one, this defendant 
would have given up the proceeds of his co-defendant’s 
property to the creditors and have retained his farm rather 
than go through the pretence of possession, management 
and control by the lad between fifteen and sixteen years 
of age, this defendant being paid in fruit off the farm for 
his daily, or almost daily, attendance and services there ?

The transaction upon the merits must be sustained, if 
sustained at all, upon, virtually, the testimony of the pur­
chaser alone.

With much regret I ain obliged to say that his testi­
mony was not given in a manner that favourably impres­
sed me. No one could, in my opinion, choose but think it 
was given with some compunctions of conscience, or per­
haps some fear of the consequence of it. His wife was 
not called as a witness, nor" were any of the persons who 

present at the stock-taking, nor was the solicitor 
who prepared the lease in question.

But, according to cases binding upon me, as the goods 
sold and converted into money, into a shape

;

Hr
1

1 is

1

were
“ that cannot be earmarked,” aa it was said in some of 
them, by the defendant Lampman before execution, the 
plaintiff’s action fails, and I am compelled on this ground, 
but upon it alone, to dismiss it. The action is therefor* 
dismissed with costs, but only as of a demurrer to tflSk

tilI
ft1 statement allowed. I refer to Davis v. Wickson, 1 0. R. 

369 ; Stuart v. Tremain, 3 O. R. 190 ; Robertson v. Hol­
land, 16 O. R. 532 ; and see also Ross v. Dunn, 16 A. 
R. 552.

I may add that I regret the law is such as to prevent 
the creditors reaching the money in question.

The plaintiff moved on notice to set aside the judgment, 
and to have judgment entered in his favor.

In Hilary Sittings, February 9th, 1892, before a Div-

■wI
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Judgment. February 27th, 1892. Rose, J. 
Rose, J.

The plaintiffs were not execution creditors, but sue on 
behalf of themselves and all,pther creditors of the defend­
ant Stewart. .̂

It is sought to reach certain moneys which came into 
the hands of the defendant Lampman on the following 
state of facts : Stewart and Lampman were cousins. 
Stewart was insolvent. He entered into a feigned or 
fictitious bargain with Lampman, who was a farmer— 
Stewart bçing a storekeeper—that Stewart was to transfer 
to Lampman all his stock-in-trade, valued at some $1,200, 

x in consideration of a lease of a farm which Lampman 
was to give him. They immediately went to a convey­
ancer and had a lease drawn, by the terms of which 
Stewart was to become the lessee of the farm for the term 
of five years, subject to a rent of $400 a year, payable in 

- advance, as follows : $1,000 at the time of signing and 
delivery of the lease ; and $200 on the 7th day of Decem­
ber, in each and every year during the said term.

It was provided by the lease that if the term thereby 
granted, or any of the goods and chattels of the lessee, 
should, at any time during the term, be seized or taken in 
execution or attachment by any creditor of the said 
lessee ; or if the said lessee should make any chattel mort­
gage or bill of sale of any of his crops or other goods and 
chattels, or assignment for th 
become a bankrupt or insole 
any Act that might be in force for bankrupt or insolvent 
debtors, or should attempt to abandon such premises, or to 
sell and dispose of his farm stock and implements so that 
there would not, in the event of such sale or disposal, be a 
sufficient distress on said premises for the ttibn accruing 
rent, in each and every such case, the then current 
and next ensuing year’s rent and taxes, should immediately 
become due and payable, and the bargain thereby granted, 
should immediately become forfeited and void.

The same day that this lease was entered into the two

lit*= ï

:

i;
COI:

e benefit of his creditors, or 
ent, and take the benefit of

con

a

g

d



!
mi.][vol masvbet V. STEWART AND LAMPMAN.

295

whole stock-in-trade w J soMtn nl , 7 dela* the 
the dollar. Stew» !“ ! P°’e at sixt7 cents in
farm, but the defendant T W<mt mt° Possession of the 
and worked the sam ™

^TXl:T’d'r
possession of the far 
defendant La

>ut sue on 
he defend- t

came into 
following 

3 cousins, 
feigned or 

farmer— 
to transfer 
me $1,200, 
Lampman 
a convey- 

i of which 
r the term 
payable in 
gning and 
of Decern-

1!was not
manage the farm, and that the 

m was never changed, but that the 
™pman Wtts and continued to be the 

occupant, and not 
Tk °r CO,ltro* °T Stewart.

was “ a cZulbtïdtôt^rell'tL111 a ‘ï tranSaCti°n

Z'rz t Trr,ai-solventZcumstL °:ledge.°f 6Mh defendant, in 

m thereby ■ been carried out with intent °Ut' M far aS 11 hnsthe lessee, I the creditors of the defendant St 6 ^ °f to defeat 
»r taken in I their just claims against him ” wiTT tk recover-v of 
f the said H was impossible to reach tk . *urtber found that it
attel mort- I was a fair one, and ÎnÎndTd to8’0” ^ transaction

goods and g valuable consideration.
reditors, or 

benefit of

;
proprietor, and 
the order

owner, 
in any wise subject to

;
;

1.

pass the property for 

stated as follows • “ tw

—ïïïïÿrrïîrrr~» ~ “

.posai, be a | fails, and I am compelled onTb'CUtl°n’ ^ pla,ntiff’8 actio“ - 
in accrumg I to dismiss it The action • ?°Und-but uPon it alone, 
in current I b„t onl ag J™ Z? V , re dismissed with costs,
a mediately I The LrnedjTdZ, J °fc,ai™ a»owed."
by granted, 1 369 ; Stuart v. Tremain 3 O 1 1 °' R

is-*—*
38-vo°Lntr0.;f ‘he Mr' Gibbons, for

The learned Judge further 
Wording to th 

r insolvent ■ sold and 
mises, or to | De 
nts so that

,o the two

!
:



I

296 [VOL.

Judgment, the plaintiff, said : “ I think it is clear upon your Lordship’s 
Bote, J. finding that it was not a real transaction.” To yhich the 

learned Judge said : “You have it; Mr. Gibbons,''»s fully 
, as I can put it. I can add nothing.”

Against this judgment the plaintiffs have moved.
I think the findings of the learned Judge are to be 

supported, as I have above indicated ; and, having regard 
to them and the evidence, I find the facts as I have above 
stated.

It seems to me very clear that the sale to Cole was not 
a sale by Lampman to Cole, but was a sale by Stewart to 
Cole. I disregard the form of the transaction, and find 
that the money which came into the hands of Lampman 
was money which belohged to Stewart and thus to his 
creditors, and money which was exigible in execution in 
the hands of Lampman if the creditors had physically 
been able to reach it. At least $700 of this mopey was 
in Lampman’s possession at the time of the institution of 
proceedings. The sale took place in January, and at the 
trial he stated that he deposited $700 of the money in the 
spring. The action was commenced in February. I think 
that we must disregard the subsequent disposition of the 
money, and that Lampman must be treated as being in 
possession of the specific money during the continuance 
of the action. The decree must relate back to the beginning 
of the action, and any subsequent disposition of the money 
by Lampman cannot free him from the liability to account 
for the money which was in his hands at the time of the 
issue of the writ. Lampman, it appears, was a creditor of 
Stewart, but nothing turns upon this to assfst the trans­
action, for Lampman stated that in entering into the 
transaction he never thought of the note at all, that it 
had never entered into his mind, so that this was not a 
transaction of transfer of property for payment of a debt.

This case is quite unlike any case which has heretofore 
been decided. Mr. Meredith very frankly admitted that 
the facts took it outside of any of the cases. It was a 
mere question whether the principle of any of these cases 
governed.

THE ONTARIO REPORTS. ! xxii.]
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This Division considered the authorities in Roberta 
Holland, 16 O. R 532, to the judgments
i?ofaIdrfti0n- ,Id0 n0t feel difficulty by 
reason of the dec,a,on m that .case, because there the pro-
perty had been transferred prior to the brinain» o/the 
action, although I am hot sure-and Ido not intend im 
comm,t myself further than I have done-that a fraudu 
lent transferee, grantee, donee, or bailee of property cannot
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I am glad that such a direction is supported by the 
Row. J. authority cited to us by Mr. Gibbons, namely, Cornish 

v. Clark, L. R. 14 Eq. 184. There James Clark, the 
elder, being indebted to the plaintiffs, and having pro­
perty consisting of his stock-in-trade, comprising three 
steam threshing machines, valued at about £200 each, 
£800 deposited in the local bank, and a mortgage debt 
owing to him of £350 ; gave to each of his three sons a 
threshing machine ; to each of his six daughters £50, being 
v division of the £300 among them, and assigned 
tees upon trust to divide the same among his six daughters 
andothe children of the deceased, the mortgage debt of

Loid Romilly.M.R.,declared the transaction invalid,using 
these words, atp. 189 : "I think the whole badeas against 
creditors, but merely as against them, and that the donees 
must ratably contribute to-pay the debt and the costs of 
the suit.” Previously in his judgment he had said, “I 
think it " (the settlement or gift) " equally invalid ” having 
regard to the scope and object of thiN,statute,” referring to

XXII.]
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:
I should have noticed that the suit there was instituted 

by the plaintiffs on behalf of themselves and all other 
creditors of James Clark, the elder, against the said James 
Clark, the elder, and his children, as defendants, to set 
aside certain gifts made by James Clark, the elder, in 
favour of his children, being void against creditors 
under the statute of 18 Eliz, oh. 5. The minutes of decree 
were spoken to, and the form was settled by the Court 

I give the minutes in full :—

as retu
The cas

facts in fa- 
there was i 
fer of the 
«base morn 
bampman, 
•debtor Stei 

I have m
commented
it cited in 
PP 267 and

Minutes—Declare th»t the gifts by Jemee Clerk the elder of three 
•team threehing machines to the defendants Jams, Clark the younger, 
Mark Clark, and Wiiliefn .Qarkp respectively, end of the laid several 
•uma of £60 to the defendants [the daughter»], and the indenture 
of eettlement dated the 12th of November, 1868, were, and are reepeo- 
lively fraudulent and void au against the plaintiff» and all other the oredi- 
tore against the estate of the said James Clerk the elder, deceased: end 
deolare that, as between the defendant», the funeral and administration 
expennei and debt# of the Intestate, James Clerk the elder, and the 
plaintiffs’ ooata of the nuit, ought to be borne and paid by the defendants,

i
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:
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Judgment. Reference may also be made to Waite on Fraudulent 
Rose.J. Conveyances, 2nd ed„ sec. 177, p. 255, where the learned 

author says : “ The property in the hands of a fraudulent 
purchaser, is held by him in trust for the creditors of the 
fraudulent vendor, and when the property is converted into 
money the fund thus created, is impressed with the 
trust. Were the rule otherwise, the grantee might defeat 
a creditor’s claim by fraudulently changing the character 
of the property. In equity such money In the hands of 
fraudulent grantee is a fund held for the benefit of the 
creditors of the grantor ; and while such creditors may not 
be able to maintain an action at law for money had and 
received for their use^ because they were never the 
of or had title to the property which had been converted 
into money, yet a Court of eq uity, having all the interested 
parties before it, possessed the power to direct such appli­
cation of it as would be just.”

Whether in the light of the decisions in our own Courts 
the above can be taken to be a\ correct statement of the 
law, it certainly is a correct statement of what one would 
wish to be the law

same

i

I owners

i

! e i

for* the purpose of working out the 
rights of the parties. J

In Robertson v. Holland I referred in the judgment I 
there delivered to Labatt v. Bixel, 28 Gr. 593, where the 
late learned Chancellor Spragge directed by his judgment 
that a fraudulent transferee of certain book debts should 
account for the moneys that he had realized out of the 
book débts which were assigned to him in contravention 
of the Act. In Robertson v. Holland I said that I 
unable to distinguish that case on any clear principle from 
Davis v. Wickson or Stewart v. Tremain ; but,

r )
<:■

ii was

on a more
careful perusal of Labatt v. Bixel, I find that nothing is 
said as to when the assignee of the book debts collected 
the same ; and it occurs to me that the learned Chancellor 
may have proceeded upon evidence which shewed that 
the collection was made after the institution of the suit, 
and, if so, such decision would not be in conflict with any 
of the other cases to which we have been referred.

ii
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Holt et al. v. The Corporation of the Township of 
Medonte, et al.

I The Ti
Gent
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29th, c< 
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\

Municipal corporations—Public schools—By-law to divide school Section- 
Necessity for seal and signature—Injunction—Parties.:

That
notice a 
a by-la\ 
and fori 

The s

A by-law of a township corporation for the purpose of dividing a school 
section is invalid unless under the corporate seal, and signed by the 
head and by the clerk of the corporation.

The township corporation and the individual members of the proposed 
new school board, are proper parties to an action to have an invalid 
by-law for such a purpose’set aside.

■ quence c 
I cil on Ju 
I that neit 
I potation 
I It was 
I the count 
I and Bum
I readings
I 82 of the 
I an award 
I dared inv 
I notified b 
I township 

and Burnt 
I and were e 

The stat 
29th, and 
'Hagai and 

restrain 
sixteen.

The defi 
their acts, t 
,ct out, as t 
action rester 
®ant of the 
Pcnation.

This was an action brought by William Holt and the 
Board of Public School Trustees for school section number 
four of the township of Medonte in the county of Simcoe 
against the Corporation of the township of Medonte, the 
Board of Public School Trustees for school section number 
sixteen of the said township and William Campbell, Francis 
Greenlaw and Joseph Rumble, trustees of said section six­
teen, to have it declared that the attempted division of 
school section number four for school purposes was illegal.

The statement of claim set out that William Holt was a 
resident and ratepayer of section four, and sued on behalf of 
the other ratepayers as well as himself : that on April 15th, 
1891, a petition was presented at a meeting of the town­
ship council by the defendants Campbell, Greenlaw, Rum­
ble and others, praying the said council to pass a by-law 
to form a new school section by dividing section four : that 
at that meeting a resolution was passed as follows :

“On motion of * * seconded by * * the clerk 
was instructed to notify the trustees of school section No. 
4, that the council will at its next meeting consider the 
advisability of passing a by-law for the purpose of divi­
ding school section No. 4.” j

That no further resolution was passed, nor was any 
notice given to any ratepayers until April 29th. That on I

Statement.
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The action was tried at the sittings at Barrie on April 
6th, 1892, before Boyd, C.

Marsh, Q. C., and Ilewson, for the plaintiffs. The first 
by-law was invalid, no sufficient notice of intention to 
pass it was given: 54 Viet. c. 55, sec. 81, sub-sec. 2 (0.); 
Patterson and the Corporation of the Township of Hope, 
30 U. C. R. 484 at 488 ; Griffiths v. Municipality of Gran­
tham, 6 G. P. 274 ; He Ness and the Township of 
Saltfleet, 13 U. C. R. at pp. 420 and 421. , The by-law is 
also invalid because it is not under seal : R. S. 0. ch. 184, 
sec. 288 ; He Croft and the Township of Brooke, 17 U. 
0. R» 269 ; Re Mottashed and the County of Prince 
Edward, 30 U. C. R. 74. The division of the school 
section must be effected by by-law and not by a resolu­
tion : 54 Viet. c. 55, sec. 81 (0.). Executive duties may be 
performed by resolution, but not legislative duties such as 
this : Croft v. the Town Council of Peterborough, 6 G. P. 
at p. 46 ; Harrison’s Municipal Manual, 5th ed., pp. 209 

- and 523 ; Municipal Act, R. S. 0. c. 184.
Pepler, Q. 0., and J. A. McCarthy, for the defendants.
The action is technical and should not be aided by the 

Court. This is not the proper mode of testing the validity 
of or setting aside the by-law. The school board and indi­
vidual members thereof are improperly joined as defen­
dants. The action should be against the township coun­
cil only to set aside the by-law. No notice of action was 
given : R. S. O. ch. 73, sec. 14 : The Corporation of the 
County of Bruce v. McLay, 11 A. R. at 485; Spry v. 
Mumby, 11 C. P. 285 ; McDougall v. Peterson, 4» 
U. C. R. at p. 99. The mode and sufficiency of the notice 
is in the discretion of the council : Shaw and The Town­
ship of Manners, 19 U. C. R. 288 ; Taylor and The Town­
ship of West Williams,. 30 U. C. R. 337. No by-law was 
necessary, a resolution was sufficient : The Corporation of 
the Township of Pembroke v. The Canada Centred B. If. 
Co., 3 0. R. 503 at 508 ; R. S. 0. ch. 225, sec. 82 (1). Even 
if the by-law was defective either in substance or in form,
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any such defect was cured by sec. 96 of 54 Viet 

Marsh, Q. G, in reply. The board ... 
and the individuals are properly joined as defendants-
Wallace v.^toard of PublùSchod Trustees of Lola, 11 
.R. 64S. No notice of action was necessary : Flower v 

Local Board of Loio Leyton, 5 Ch. D. 347; Folqer v 
inton, 10 u. C. R. 423; Leiois v. Teale, 32 U. C. R. 108 • 

Ontano Industrial Loan and Investment Co. v. Lindsay.
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April 16th, 1892. Boyd, C.

The requirements of the Municipal Act as to the formal 
manner in which every council shall exercise its powers 
are of a general character, and apply to the action of 
township councils in making territorial changes for school 
purposes. The powers of the municipal corporation are to 
be exerased by by-law when not otherwise authorized or 
provided for, and this by-law is to be under the 
seal, signed by the head and by the clerk of the 
bon : R S. 0. cap. 184, secs. 282, 288.
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Judgment. tended to enact a by-law to divide school section four in 
Boyd, 0. that municipality, bearing date 29th April, 1891, which is 

V S18ned by the clerk, and purports to be signed by the 
Beeve, but there is no corporate or other seal attached, and 
in fact the Reeve did not sign or authorize it to be signed 
his name being used by the clerk in pursuance of some 
practice which it was taken for granted was legitimate.

The council proceeded to repeal this alleged by-law by 
another equally and similarly inoperative as to seal and 
signature, dated 6th June, 1891.' This assumed repealing 
by-law was made the subject of appeal to the county coun­
cil, and this resulted in the appointment of arbitraire 
under sec. 82 of the Public Schools’ Act by resolution of the 
19th June, 1891. This body decided that the repealing by­
law was invalid on 14th November, 1891, so that in eifect 
the original assumed by-law of 29th April, 1891, 
stored, but restored with all its inherent and fatal impet- 

... fections : The Queen v. Mary Wood, 5 E. & B. 49.
The vital point of the litigation therefore it seems to me 

depends on the validity of the by-law, which alone justifies 
the division of the school section into two parts. It, how­
ever, is in my opinion ineffectual, because it is not a by­
law ; so that it neither accomplishes the object of the cor­
porate action, nor does it bind the ratepayers of school 
section four as constituted before the attempted division.

Various other points were elaborately argued, but I do 
not give any opinion thereon because of what I have 
determined. The suit is properly constituted by having 
not only the township but the constituents of the board of 
trustees for the de facto 
Court.

These defendants should pay the costs occasioned 
by their defence, subsequent to the filing of the defence. The 
township of Medonte should not pay or receive costs. I 
overrule the various preliminary objections as to notice of 

' action, etc.
The defendants should be restrained from acting on the 

supposed division of the section.
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Kreh v. Moses.
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b TÎÎ/Â-, r UDdmthe P°licy: Ir0nS v- Apiece, 2
30 n p ' t--: ZV- m Bank °f British Nmth rica,

■ • 2oo, Whartons Law Lexicon, 8th ed., p. 87
under Bequeath,"; Stroud’s Judicial Dictionary, p 207' 
un er Devise." It is not an assignment of tt polij 

" if It was an assignment, plaintiff could not get the 
money, as under the policy itself, it goes to his “legal 
representatives ; which term has a known use in our 
law signifying “executors" or “administrators": Stroud,
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I
Argument, plaintil could only recover, even if the assignment, 

were rfood, in the event of the insured living until' 
1st Mat, 4919, as the policy provides for payment to his 
“legal representatives,” in event of death before that date.

Idmgton, Q. C„ for the plaintiff. The instrument is a 
revocable assignment or a trust, and shews that the de­
ceased’s intention was that the plaintiff should have the 
benefit of the policy : Pearson v. The Amicable Assur­
ance Office, 27 Beav. 429; Cook v. Black, 1 Ha. 390- 
M’Fadden v. Jenkyns, 1 Ha. 458.

April 19th, 1892. Both, C.

The deceased Moses) shaving become engaged to the 
plaintiff, Miss Kreh, insured his life for $500 with the Sun 
Life Company, and soon after gave her a writing in these 
words :

"To the managers of the Sun Life Insurance Co—I 
give and bequeath to Miss Minnie Kreh, of the province of 
Ontario, county of Perth, township of Downie, the 
stated on the policy given 
Insurance Co.

amount 
my life by the Sun Lifeon

1
(Signed) James Good Moses.

May 15 th, 1890.
To be paid to none other unless at my request, dated 

later. James Good Moses, Downie, Ontario.”

He said to her at the time, “ There, that is as good as a 
will,” and shewed her or read to her the policy, but him­
self retained it. The policy was on the endowment prim 
ciple, running for twenty years; and the provision for 
payment was to the insured or his assigns at the end of 
the appointed term, or to his “ legal representatives” in 
case of his death before that time.

Soon after he went to the States, pushing his fortune, 
fell ill there, returned home and died in his father’s house.

The father duly obtained letters of administration to 
his estate, and procured payment of the $500 from the 
company. Neither father nor

one (i

a trus 
raearIf

company knew anythingI
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change it: ] 
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given against

Judgment. law to require is, that the donor should have evinced by 
Boyd, C. acts [or words], which admit ôî no other interpretation, 

that he himself had ceased to be, and that some other per­
son had become the beneficial owner of the subject of the 
gift or transfer ; and that such legal right to it, if any, as 
he retained, was held by him in trust for the donee.” As­
suming that enough appears to raise some trust—which, 
however, I do not say is so—I think the cases go to shew 
that the trust intended must be irrevocable, before the 
Court will enforce a pure act of volition against the donor 
or his representatives. ' ?..

Here the deceased expressly reserved a power of revoca-

$

;

tjon, or of further designation of the payee, and that being 
so; it would seem impossible for the holder of this paper
to enforce it against the person insured (had he been alive), 
by procuring an assignment of the policy, for that was not 
the intention : and by parity of reason—if not à fortiori— 
it could not be enforced against" the representatives : In 
re Caplen’s Estate—Bulbeck v. Silvester, 45 L. J. Ch. 280; 

f .. Antrobus v. Smith, 12 Yes. at p. 47.
But these considerations lead to the last alter­

native, the one which I think is the correct solution 
of the case : that this writing was of a testamentary char­
acter, meant to be*, acted on only after the death of the 
donors The word used in th§ paper, “ bequeath,” is signifi­
cant, and of like significance was the comment of the 
deceased upon the effect of the paper in handing it to the 
plaintiff.

Sir J. P. Wilde said, in Cock v. Cooke, L. R. 1 P. & D. 
at p. 243 : “ It is undoubted law that whatever be the 
form of a duly executed instrument, if the person execu­
ting jt intends that it shall not take effect until after his 
death, and it is dependent on his death for its vigour and 
effect, it is testamentary.” Of course this writing cannot j 
take effect as such testamentary paper, because of its want 
of witnesses ; but this infirmity cannot work its conversion 
into a good declaration of trust : Johnson v. Ball, 5 D.M 
S. 85. I piust leave it as it was left by the deceased, “ in-1
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Muttlebury v. Taylor et al. e-
Mortgage—Covenant—Right o^party liablejo tjayim, to demand tqnge-

jeet to second mortgage-
part of hie purchoee money, which he assigned to the plaintiff The 
purchaser then sold to one of the defendants, who, to obtain an exten­
sion of time on the first mortgage, entered into a covenant with the 
plaintiff to pay it and afterwards sold the property.

In a foreclosure action the plaintiff claimed an order for the payment of 
the first mortgage by the covenantor under his covenant, ana the latter 
refused to pay the amoiyt due on It unless the plaintiff would assign 
the mortgage to him :—

Held, that the plaintiff was not bound to assign to the covenantor unless 
he paid off both mortgages.

This was an action for foreclosure brought by Francis 
Walter Muttlebury against William Benjamin Taylor and 
others interested in the property in question under the 
following circumstances :

One Robert Brown had been the owner of the property 
and had given a mortgage on it to the plaintiff for $2,500, 
and had then sold to one Clara Hayes subject to that 
mortgage, taking as part of the purchase money a second 
mortgage for $2,961, which second mortgage was after­
wards assigned to the plaintiff.

Clara Hayes then sold, subject to both the mortgagee, 
to one William Windeler, who agreed with her to pay them 
off, and in order to obtain an extension of time for the 
payment of the first, which was maturing, with her con­
currence, entered into a covenant with the plaintiff by 
which he agreed to become liable for its due payment 

Windeler subsequently sold and transferred, the property I 
to another purchaser. In this action the plaintiff asked I 
for an order against Windeler for the payment of the I 
amount due under the first mortgage, and interest under I 
his covenant to pay. 1

The defendant Windeler set up that the property hsd I 
passed nut of his hands, but that he was willing to pay the I

The and then Bold rob-owner
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Argument, debt secured by the first mortgage, the land was the prin­
cipal debtor, and hie personal covenant was only in surety­
ship for the debt charged on the land. Even if he ever was 
a principal debtor when he sold to his purchaser he became 
then a mere surety : Blackley v. Kenny, 18 A. R 135.

This is not an action for redemption, and the fact that 
the plaintiff holds both mortgages makes no difference : 
Bowlcer v. Bull, 1 Sim. N. S. 29, conflicts with Farebrother 
v. Wodehouse, 23 Beav 18, which was not cited in it. See 
also Orayv. Coughlin, 18 S. C. R. 553 ; Waring v. Ward, 
Ves. 332.

Hodgins, in reply. Jenldnson v. Harcourt, cited by de­
fendant was a case between two volunteers. Here the plain­
tiff was an assignee for value of all the second mortgage.

April 27,1892. Boyd, C.

The facts are rather complicated, but when understood it 
seems reasonably plain that the contention of Windeler to 
pay the first mortgage, and obtain an assignment of it to 
hold for his own benefit against theland is not maintainable.

Take first the devolution of the estate. Brown as owner 
mortgages to the plaintiff for $2,500 in April, 1888. Then 
Brown sells the land to Hayes and as part of the price 
takes back the second mortgage on the land for $2,961 in 
April, 1889. Brown covenants to pay the first mortgaga 
Hayes covenants to pay the second and takes subject to 
the first. The second mortgage is then assigned (by way 
of security for $1,285) to the plaintiff in May, 1889.

Then Hayes and Windeler agree to exchange lands by 
which the equity in the land in question is to be acquired by 
Windeler. Pending this, and apparently contemporaneously 
with.obtaining a deed of the equity of redemption, Windeler 
covenants with the plaintiff to pay the first mortgage for 
$2,500. This covenant is dated 30th October, 1889, and 
on same day a conveyance from Hayes to Windeler is 
registered (its date being 29th June, 1889).

This conveyance is made subject to the two mortgagee, 
and the legal effect of it is that Windeler becomes as 
between him, Brown and Hayes primarily liable to pay
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[COMMON PLEAS DIVISION.] 

Lemesurier v. Macaulay.

Revivor—Lapse of time—Agreement of solicitors—Effect of.

In 1867 an action of ejectment was brought by L. and notice of trial given, 
and the case entered for trial for 15th October following. The trial was 
postponed, and on ‘21st October L. conveyed the lands to I. On the 8th 
January, 1871, L. died, and on 14th May, 1886, I. conveyed to the plain- 

In February, 1892, an ex parte order under Rule 620 was obtained 
by the plaintiff from the. local registrar, reviving the action in the 
plaintiffs name It appeared that in January, 1872, the then plaintiffs 
solicitors had notified the defendant’s solicitors of the plaintiff’s in- 

i tention of reviving the action, and they gave notice of trial for the
? ensuing assizes, whereupon it was agreed between the solicitors that on
■ the then plaintiff’s solicitors refraining from reviving and proceeding to 

trial, the defendant’s solicitors would abide by the result of another 
i named suit, which, if in favour of the plaintiff, an 

then issue and judgment be 
Held, That the original action was 

22, and terminated on the 21st October, 1867, when the plaintiff con­
veyed to I. ; that after such a lapse of time the plaintiff’s rights being 
barred by the statute of limitations no order of revivor should have 
issued, and that the Court would give no effect to the agreement made 
by the solicitor, for to do so would be an injustice to the client.

Tins was a motion on behalf of the defendants to set 
aside an ex parte order made by the Local Registrar at 
Cobourg reviving the original suit.

The action was originally brought by Henry Lemesurier, 
the younger, against Margaret Macaulay and Henry 
Macaulay, and by order of revivor, dated February, 1892, 
was revived in the name of Catherine McLennan against 
Henry Macaulay, Jane Laferty and Thomas Laferty.

Marshy Q. C., supported the motion.
Hilton, contra.

March 7th, 1892. Galt, C. J. :—
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Judgment, the time when the suit was commenced he was entitled to 
Galt, C.J. the possession. But it does not apply to a case like the 

present where the plaintiff transfers by deed his right to 
another party.

In my opinion, therefore, the suit terminated on the 21st 
October, 1867.

Before the Rules in question were adopted by the 
Common Law Courts, the practice of the Court of 
Chancery was under certain circumstances to continue a 
suit by what may be termed a supplemental bill ; but in 
cases where a great* lapse of time had been allowed the 
Court would not cdntinue an existing suit but would re­
quire the parties to.filfe an original bill.

In the case of Bland v. Davison, 21 Beav. 312, which 
was a demurrer to a bill of revivor filed in December, 1855,

I of that noi 
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which stated that in August, 1831, Sir John Bland had in­
stituted a suit against the defendant. Sir John Bland died 
in March, 1835, and this application was, as I have said, in 
December, 1855, and the prayer of the bill was that the 
suit might stand revived against the defendant. The Mas­
ter of the Rolls gave his judgment briefly as follows, p. 313:
“ I am of opinion, that if there were any equity, it could 
only be asserted by original bill, and that a bill of revivor 
will not lie. After this length of time, and after all the 
parties are dead, a revivor cannot be allowed. According 
to the argument of the plaintiff, a suit might be revived 
100 years after the abatement, in defiance of the rule which 
the court has adopted in analogy to the rules of law.”

In the present case the suit was commenced in 1867, 
and the motion for revivor was hot made until February 
of the present year. It appears however, that on the 23rd 
of January, 1879, the attorney for the plaintiff in the suit 

of Henry Lemeaurier v. Margaret Macaulay, and Bmrj 
Macaulay, notified the attorney for the defendants that the ■ can be, * » jf 
plaintiff intended to proceed in this cause after the end of ■ in such a mannt 

calendar month from the service thereof on him of o ■ *° the other side 
order to revive this suit and giving him notice of trial heron ■ is to produce 
for the next Assizes to be held at Cobourg. In consequence ■ overrule the acti
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This was a motion for payment out of the moneys in B Parties should d 
Court to the credit of this cause, to the plaintiff'for herB toli without lea 
dower or thirds in the lands of the late William Marriott,*■ their share go tc 
who died seized in fee of real estate in St. Thomas of the B Probate was g 
value of about $4,000 ; and also for payment to the plaintiff B whole of the 
out of the said moneys of the sum of $45, expended by her ■ ko°*e and lot th 
for improvements to the real estate yet unsold, as the acting B “H and four 
executrix under the will of her late husband. B P^HjaVjer to the

BVpl^ntiffbroi

Judgment.____ I cannot imagine a case in which this doctrine would be
Galt, C.J. more applicable than the present. According to my view 

of the law the action had ceased in 1867. In 1874, the 
limitation for real property actions had been reduced from 
twenty to ten years, consequently at the time when Mr. 
Francis made this arrangement the title of his clients had 
become absolute. The original action having terminated, 
as I have already stated, on the 21st October, 1867, when 
the plaintiff transferred his interest to the Hon. Geotge 
Irvine, in my opinion this motion must be made absolute 
with costs.

7

: t

[CHANCERY DIVISION.]

Marriott v. McKay.

Dower— WillJ- Benefit under, to widow—Election—Administration action- 
1, Estoppel.

V

l!

A testator bequeathed his personal estate to his widow absolutely, snd 
devised his real estate to his executors to be by them sold, and four 
per cent, of the proceeds paid to his widow, and the balance invested, 
and the income paid to his widow during her life, and afterwards tin 
proceeds to be divided as directed ; and he gave the rents, until tbs 
real estate was sold, to his widow :—

Hdd, that the widow was put to her election, and that she could not 
claim dower and to be tenant of the freehold at the same time. 

Decision of Robertson, Jm reversed.
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on December 31st, 1890, pursuant to the 
judgment delivered therein, it was referred to the Master 
at St. Thomas toft^ 
the action, nor before 
that she was entitled to dower, and the report was silent as 
to such a claim.

The testator died without leaving issue. The plaintiff 
in her affidavit in support of the motion, inter alia, stated 
as follows :—

I should have taken proceedings before this to 
dower in the said lands, but I was always told that all I, 
could receive was wha# the will gave me, until I sought 
legal advice, which was within the last two months ; that I 
am now of the age of sixty-five years.”

The motion was opposed on two grounds : 1st, The 
plaintiff was estopped by reason of her not having claimed 
dower in this action either before the Master or otherwise. 
2nd, The plaintiff was bound to elect whether she would 
accept the provision made for her in the will, or take her 
dower, and having accepted the former, she could claim 
her dower or thirds also.

Statement. estate,

ke the usual accounts. Neither in 
the. Master, did thé plaintiff claim

recover

aThe motion was argued before Robertson, J., on No­
vember 2nd, 1891.

Boyles, Q. C., for the plaintiff, referred to Ripley v. 
Ripley, 28 Or. 610 ; Kennedy v. Nedrow, 1 Dallas (Sup 
Ct. of Penn.) 438.

W. M. Douglas for the defendants. The amount in 
-OourtlerSl,247.05. The real estate sold for $3,846, except 
a small house and lot now occupied by the plaintiff, worth 
about $300. The provision made for her by the will, and 
the fact of her being appointed as executrix, and proving 
the will, show conclusively not only the intention of the I 
testator that such provision was to be in lieu of dower, bat 
that she so understood it, and accepted it as such : Lapp v- I 
Lapp, 19 Grant, 603 ; Card v. Cooley, 6 O. R. 229; Re Quirobj, 
Quimby v. Quimby, 5 0. R. 738 ; Amsden v. Kyle, 9 0. B. I

■
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Judgment, the case of Wilson v. Harris. (6), not reported. As I

by the ill be given out of the particular estate in which 
she is entitled to dower, or out of that estate amongst 
other property, she will be entitled also to dower, unless 

^ in the first case the estate is insufficient to meet, or answer 
the provisions made by the will, as well as the dower or 
unless upon the whole will an inconsistency appears be­
tween the provisions of it and the right to dower, such as to 
make the intention of the testator manifest that she was 
not to have both 
25 Or. at p. 82.

In Birmingham v. KirwQM, 2 S. & L„ at p. 452, Lord 
Redesdale says : The intent «Exclude by voluntary gift 
“ must be demonstrated, either by express words, or by 
clear and manifest intention. If there be anything 
ambiguous or doubtful, if the Court cannot say that it 
clearly the intention of the testator to exclude, then the 
averment that the gift was made in lieu of dower cannot 
be supported.” *

In Be Biggar, Biggar v. Stinson. 8 0. R. 372, the 
bequest in favour of the widow was in these words “ I 
give and bequeath unto my beloved wife, Eliza Biggar, my 
dwelling in which we now live, during her natural life, all 
my household goods and furniture of every description, 
and 8300 a year, which shall be secured to her out of my 
estate, and at her death, to be sold, and the proceeds to be 
equally divided among ihy heirs." This case was tried 
before my brother Ferguson, and at p. 379 he says: “I 
have examined all the authorities referred to by counsel 
cm this branch of the case, and scrutinized the contents of 

* the will with some care, to

\. «

\
per Spragge, G, in Murphy v. Murphy.I

was

i

. if there is any ground for
the implication, and I am of the opinion that the widow is 
not put to her election, and that she is entitled to what is 
given her by the wilKand also to her dower.”

Now, in this case before me. there is a gift of the residue 
of his personal estate by the testator after payment of 

(6) Nore.—Delivered September let, 1891.
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Judgment. As appears by the report of the Master and the affida- 
Rtibartwm,vit of the plaintiff filed on this motion, the real estate 

realized about 84,000. The purchasers would buy free of 
dower; the age of the widow,at the death of the testator 
(the time when she would become entitled), was fifty-eight 
years ; and to capitalize the doçver, according to the rule 
adopted by this Court, at six per cent, would amount to 
8082, which would be first payable out of the money 
realized ; this'would leave 83,318, from which this Amount 
of the incumbrances on one of the properties, according to 
the report, must be deducted, 8321 ; leaving in the hands of 
executors, $2,997. From this, is to be deducted four per 
cent. 8119.88, bequeathe^ to plaintiff under the will, which 
leaves 82,877.12 for investment for the widow for tie, 
and after her death, for distribution among the several 
legatees mentioned in the will. This, of course, is subject 
to the contingencies of costs, debts, commission, etc., 
which must be worked out in the Master’s office, I having 
entered into the above more for the purpose of illustrating 
how the accounts should be taken on the basis of the claim
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In Lapp v. Lapp, 16 Gr. 169, the late Chancellor directed 
an enquiry for the purpose of ascertaining whether the 
estate of the testator was sufficient to satisfy both, the dower 
of the widow and the provisions made for her under the 
will.
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In Pearson v. Pearson, 1 Bro. C.C. 292, Lord Loughborough 
directed an enquiry of the same nature, and these en­
quiries were for the purpose of aiding the Court in con­
struing the will, with the view of ascertaining the inten­
tion of the testator, for the reason, as it was contended, if 
the provision made was greater than the estate would 
yield, over and above the dower, that fact would manifest 
an intention on the part of the testator to put the widow 
to her election.

I have considered other cases on this point, all of which 
support the view I have taken. I therefore declare that the 
plaintiff is entitled to be paid out of the fund now in
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Argument. Ripley T. Ripley, 28 Gr. 610, which led to the

asserting her dower in the administration. Again, 
is injured by what has taken place. The fund being in 
Court, and her right being paramount, there is 
why she did not come forward and ask the Court to do 
what it would do for a creditor. As to election, there is 
none. The rule is, you must find something on the face of 
the will, plainly inconsistent with the widow’s right of 
dower. I refer to Cameron on Dower, p. 450, referring to 

Roger’s on Husband and Wife, vol. 1, p. 582 ; Bending v. 
Bending, 3 Kay & J., 257, 264 ; In re Courtier, Coles v. 
Courtier, 34 Ch. D. 136.

[VOL.

widow not 
no one

no reason

March 29th, 1892. Boyd, 0. :—

When no provision in lieu of dower ,is made by the will 
expressly, the rule of construction as to whether the widow 
is obliged to elect, is to ascertain whether the will contains 
any disposition of property inconsistent with the assertion 
to demand a third of the lands to be set out by metes and 
bounds for her use during life. In this will the testator 
gives to his wife all the rents of his land while it remains 
unsold : he directs his executors to sell all his real estate 
not later than a year after his death, and out of the pro­
ceeds of sale to pay the widow four per cent, of the whole, I 
and to pay the interest accruing from the balance to her 
during her life, and at her death to divide the balance of 
principal money equally between his brothers and sistera !
named. That is to say, the wife gets all the rents till the I

sale, and upon the sale she gets four per cent, of the corpus, 1
and a life estate in the balance of that corpus. It would I
disturb this scheme if the wife insisted on having one-third I
of the lands set apart for her specific use as doweress, and I
leaving to be now sold only the residue of the real property. I
The testator contemplates the whole of the land being I
sold and funded as directed after deducting her four per 1
cent, of the principal money. I
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Judgment, her natural life ; 3. And at her death, to divide the prin- 
Ferguson, J. cipal money equally amongst other persons as pointed out.

There seems to be nothing in the will to justify or in 
any way to vary these dispositions in favour of the testa­
tor’s widow. The present action is for administration of 
the estate. The lands had, however, all been sold before 
these proceedings were commenced, excepting a small house 
and lot, the present residence of the widow. No mention 
of dower is made in the proceedings up id the report of 
Master, nor $ the report. There was also an agreement 

made between the parties in some respects affecting the 
estate, and no mention of dower is made in this either. 
In the administration, proceedings, the moneys of the 
estate came into Court.
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After the report, an application was made to my bro­
ther Robertson for an order for the payment out to the 
widow of a sum the equivalent of her dower in the lands 
of the testator, and the sum also of $45, said to have 
been expended by her for improvements upon that part 
of t)ie lands yet unsold, and on that motion, it was 
hem that the widow was not put to her election by the 

^ will, and that she is entitled both to her dower and the
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z . benefit of the provisions of the will in her favour.
By this will the widow is given the whole of the resi­

due of the personal estate after payment of the debts, 
etc., then, in effect, four per cent, of the lands and a life 
estate in the remaining ninety-six per cent, of the lands. 
See the case Ripley v$ Ripley, 28 Gr. at p. 613, where 
the then Chancellor said : “ Further, it is to be borne in 
mind that ^he dower is a legal right, which the dowress 
may litigate either in this Court or in a Court of law; 
and the money now in Court, represents what was that 
legal right of the plaintiff, if entitled to dower.” The 
money in the present case is, as already stated, in Court 
It represents the land, and for the purpose of a claim for

are

<mwer, it is to be considered as if it were the land itself; 
let the modes of setting apart the dower be ever so differ­
ent. Then one has a case in which the widow is given a
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Re Walker and Drew.

■Estate in fee—“Absolutely “ In the 
”—S. S. 0. ch. 109, eec. 80.

Tl
tor dWill— Construction—Devise— 

oj her death

A testator, who died on the 9th April, 1891, seized in fee, by his will 
devised and bequeathed all his real and personal estate to his wife abso- 
children0— ^ 6V0nt °f her death be equally divided among his

Held, that the will was to be construed as if the words Vin my life 
time followed the words “in the event of her death,” arid that the 
widow took an estate in fee simple in the lands.

Construction of sec. 30 of the Wills Act, R. S. 0. ch. 109.

Th
lands
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eition, 
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On the 9 th J une, 18&2, a petition was presented to the 
Court, under the Vendor and Purchaser Act, R. S. 0. ch. 
112, sec. 3, by Sarah Ellen Walker, of the city of Toronto, 
widow, shewing :—

1. That by an agreement in writing, dated 11th May, 
1892, the petitioner (the vendor) had agreed to sell to 
John Drew (the purchaser) certain lands in the city of 
Toronto.

2. That by requisition No. 4, respecting the title to the 
lands, the purchaser required to know how the .vendor 
obtained title ; which the vendor answered by producing 
the will of her deceased husband, Lewis Leslie Walker, 
and submitting that under the same she acquired a title 
in fee simple, she having survived the testator, who also 
left children under the age of twenty-|one years him 
viving.

The prayer was that the Court should declare that the 
vendor took an estate in fee simple in the lands in ques­
tion under the will of the late l ewis Leslie Walker, and 
that the answer of the vendor to the purchaser's requisi­
tion No. 4 was a sufficient answer thereto.

The will was as follows :
“ I devise and bequeath all the real and personal estate 

to which Ï shall die in any wise entitled, unto my wife 
Sarah Ellen Walker, absolutely, and in the event of her
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The purchaser contends that the widow has only an 
estate for life with remainder to the children as tenants in 
common, and that she cannot make title to the purchaser.

There is no doubt what the law is in such a case as 
regards personalty. The rule is succinctly stated in the 
2nd (Am.) edition of Mr. Hawkins’ Treatise, at p. 254 :

“ Where there is a bequest to one person, and * in case 
of his death ’ to another, the gift over is construed to take 
effect only in the event of the death of the prior legatee 
before the period of payment or distribution, unless an 
intention appear to the contrary : ” Cambridge v. Rous, 
8 Ves. 12; Ommaney v. Sevan, 18 Ves. 291; Rome v. 
Pillans, 2 Myl. & K. 1$. “ The rule is the same where 
the bequest is to A., and ‘in the event of his death,’ to B. :11 
Re More’s Trusts, 10 Ha. 171 ; Schenk v. Agnew, 4 K. 
& J. 405; "or to A, and, ‘ifhedie,’ to^B.:” King v. Taylor, 
5 Ves. 806,

The only reason for ever applying a different rule to the 
case of a devise of realty, existed before the Wills Act, 
and is pointed out by Alderson, B., in Bowen v. Scowcroft,
2 Y. & C. at p. 660 (l>ec. 1,1837). 
been, or I believe can be, cited, in which such a construc­
tion has been applied to a devise of land. There is an 
obvious distinction between the two. A bequest of per­
sonal estate to A. gives him the whole interest—a devise 
of land to A. gives him only a life interest. In the for- 

case, therefore, the words, ‘ in case of their demise’ 
preceding a bequest over, cannot well have their proper 
effect except by considering them as applicable to a be­
quest over as a substitution for the previous gift, in case 
the party to whom it is given should not survive the 
testator. But in the case of land, the most natural mean­
ing of the words (which seems to me to be 1 after their 
demise,’) may very reasonably have its full effect.”

'This reasoning is applicable only to the state of the law 
before the English Wills Act, 1 Vic. oh. 26, and in Ontario 
before 36 Vic. ch. 20, and it seems to me that Mr. Jar­
man so understands it (6th (Am.) ed., vol. 2, p. 760).

THE ONTARIO REPORTS.
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Armstrong et al. v. Hemstreet et al.

Assignments and preferences—B. S. O. ch. 124, «ec. 8, sub-sec. 1—Pay­
ment of money to a creditor—Transfer of cheque.

ing by a debtor to his creditor of the cheque of a third person 
bank in the place where the creditor lives, the maker of the 

■que having funds there to meet it, is a “ payment of money t 
ditor ” within the meaning of R. S. 0. ch. 124, sec. 3, sub-sec. 1.

Statement. This was an action brought by C. B. Armstrong, the 
assignee of the estate, of G. I. Lenentine, arid by T. B. 
Escott & Co., creditdrsf of" Lenentine, on behalf of them­
selves and all other creditors, against R. H. Hemstreet, D. 
H. Price, and W. E. Murray, praying for a declaration that 

-< certain payments made by Lenentine to the defendants,
shortly before his insolvency, might be declared to be 
preferential and void, and that the defendants might be 
ordered to account for. them to the assignee of the estate.
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The action was triec^ at the London Sittings, on April 
5th, 1892, before Ferguson, J.

The facts of. the case proved at the trial were as fol­
lows :—

The defendants Prièp and Hemstreet had carried on a ,j 
general store at Springfield, in the county of Elgin, which' 
they sold oat to Lenentine about 15th November, 1889, 
taking part cash and his notes for the balantie, $3,000. It 
was a part of the terns of the sale that Lenentine was to I 
furnish collateral ^ecrçrity for the notes to the satisfaction I 
of the defendant W. E. Murray, a private banker in the I 
neighbourhood, who had agreed to discount the notes for I 

- Price and Hemstreet, and to renew them from time to time. I 
This arrangement was carried out, and certain notes were I 
deposited *by Lenehtine as collateral security forihe pay- I 
ment of the$3,()00 notes. On 24th July, 1891, the $3,000 I 
had been reduced to $1,985, for which Murray held Lenen- I

a

The transai
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=rri:^7™r5“"S'“d "™r “ l~ «"»* "r« w

èi^wm^s
Traders’ Bank in AviL/tmT k Z Up0n the 
^ bank on the 24th July, 1891, IndVpolited H there" 
to h,s own credit. On the 1st August 1891 T ‘ 7

Sa20fUatrbdePO,ithto ^ ^ of T’^Z
Z ■ , ,by n che»lle of E. A. Hemstreet
a counTL ;yi98e, r; Murray a che(luc on bis bank 
account for $1,981.35, to pay the notes held by Murray

creed by Price and Hemstreet ; and withdrew by tTo
other cheques the cash balance at his credit. In this wly
the whole indebtedness to Murray including the n ^
drawn account, was satisfied; and ^Murray thereuno/""

Lenentine the collateral notes which he heU and

Lenentine
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Judgment, my opinion, nothing more or less than payments of money 
Terguaon, J. in the ordinary course of business. It was. objected that 

they were not done in the ordinary course of business, as 
it was not an ordinary .thing for this debtor to pay so 
much money at one time. Even if effect were given to 
this contention, the acts would certainly be payments of 
money to a creditor within the meaning of R. 8. 0. ch. 
124, sec. 3, sub-sec. 1* ; and the sub-sections of section 1 
of 54 Vic. ch. 20 (0.), are all drawn subject to this third 
section.

Even if this were tield not to be so, theh^there would 
have to be so large a restoration in value to Mrirfay under 
yub-sec. 3 of sec. 3, ch. 124, that the action would not, most 
probably, bear any fruit for the creditors.

Again, under sub-sec. 4 of the same section, the valuable 
securities given up by Murray would have to be restored 
to him, and this would probably equal the whole amount 
paid to him. I have, however, placed my judgment on the 
first mentioned ground ; that is,'under sec. 3, sub-sec. 1.

The action must be dismissed with costs. I suppose the 
assignee ought to have solicitor and client costs out of the 
estate.

THE ONTARIO REPORTS.
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The plaintiffs moved at the Easter Sittings of the Divi- \ 
sional Court to set aside this judgment and enter judgment I

* 3. (1) Nothing in the preceding section shall apply to any assignment ^ 
made to the sheriff of the county in which the debtor resides or carries on . 
business, or to another assignee, resident within the Province of Ontario, 
with the consent of the creditors as hereinafter provided, for the purpose 
of paying ratably and proportionately and without preference or priority 
all the creditors of the debtor their just debts ; nor to any bondfide m3» 
or payment made in the or 
purchasers or parties^ nor 
any bond fide gift, convey 
any goods, securities or prc 
is made in consideration of any 
or by way of security for any ] 
or which is made in consideration \>f any present actual bonâfide sals or 
delivery of goods or other property ; provided that the money paid, or 
the goods or other property sold or delivered bear a fair and r»Mon>lfr 
relative value to the consideration therefor.

:

l!

ary course of trade or calling to innooeet 
any payment of money to a creditor, nor to 
e, assignment, transfer or delivery over of 
vjr of any kind, as above mentioned, which 

at actual bonâfide payment in mowyi 
t actual bond fide advance of moOoy,
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th*t ■ “àgimt the detendant Murr»y, upon the ground Awt,
1 î ï Preferences mentioned in the pleadings, to wit
" tothtd9?eB^°ft HmStreet' tranaf«rred by Lenentine

to he defendant Murray, were not cash payments, but were 
b lls of exchange, and upon the further ground that the

Murray held no security.
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;hird
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o.
Ghbbom, Q. G, for the plaintiff.
<?. T. Blackatock, Q. C., for the defendant Murray.

18A RÏoT2ferr6„d 10: Campbdl v-
A. K. at p. 651 ; Pritchard v. Hitchcock, 6 M.& Q 151 

Marchait v. lamb, 5 Q. B. 115. 1
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It was pressed upon us by counsel for the plaintiffs that 
wittiiTth n°"‘ Payme,nt °f m°ney " bV dentine to Murray 
m R ‘he l8t aub-86Ction «* «-«on 3 of ch.
, * ™at the transaction was the transfer by the
lllvtilh f6 C1d'ter °f iMtramento which wera Mmi-
ÏÏ'n t- betang6; 'm.d ^ “ COmes und6r auction 2

■ ■ nd n°‘wthm the exception in section s. The fact that**TO’ ■ ‘he cheques of E. A. Hemstreet were deposited bv th!
125 I Jvt°r m the creditor’s bank, instead of being paid direct 
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Jldgmrot. Bank a balance sufficient to meet them ; the payee Lenen- 

street, J. tine would have received the amount of them in bank 
bills had he presented the cheque and asked for them. 
Instead of doing so, he gave the cheques to his creditor 
Murray, who took them as cash, and no doubt obtained 
cash or credit for them. We think it would be placing 
entirely too restricted a construction upon the Act to hol<| 
that this was not a “payment of money,” within its inten­
tion and meaning.

We think, therefore, that the motion of the plaintifls 
should be dismissed with coats.
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Falconbridoe, J. :—

I agree.
If these cheques were not “ money,” then neither would 

bank notes be money, nor any other medium of exchange 
except coin—gold, silver, or other metal stamped by 
public authority. This was the original meaning of 
" money,” coined as it was in Rome in the Temple of Juno 
the Admonishes (moneta). But now, in its wider sense, it 
means any equivalent or circulating medium" readily used 
for the exchange of surplus goods or services. The Impe­
rial Dictionary, «116 verb., says : “ Bank notes, notes of 
hand, letters of credit, accepted bilb on mercantile firms, 
etc., all representing coin, are called ‘ money.’ ”

- I
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Adamson v. The Corporation 

Etobicoke.
of The Township of

Ahold
iten-
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H- S. Osier supported the motion 
Fullerton, Q. C., and Wm. Pinkerton,

March 25th, 1892. Galt, C. J.

was™ost ful*y ^gued by the learned counsel
themotionl t ^il™6 nUmer0U8 options taken on 
the motmn as to bribery, personation andundtie influence,
naionîv P^°lPa* JeCti°n Was the first- "That the

•y*- h ~
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forItthêrlleged by Mr 0aler that fra“ those who voted
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Judgment, names, so that only ninety voted for and seventeen against, 
Galt, c. J. and th(tt under the provisions of the Act ninety-four 

required.
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wereI I11 If this contention be correct it is unnecessary to con­
sider the others ; and, if it is erroneous, the same result will 
follow, as out of one hundred and twenty-four votes there 
was a majority of no less than ninety, and, if the what 
may be termed false votes are deducted, no less than 
seventy-three.

Mr. Osier’s contention was that under the provisions of 
54 Vic. eh. 42, sec. 36 (0.), the majority must consist of a 

Hmajority of the ratepayers within Such portion of the 
municipality who are, entitled to vote thereon and in 

/ coiisequeqce as the majority, even without excluding the 
false votes, was' only ninety, the by-law should not have 

* been passed. '»
The provision of the Municipaf Act as respects bonus 

by-laws is somewhat peculiar. By sec. 320 of R. S. O.ch. 
184: “To render valid a by-law of a municipality for 
granting a bonus in aid of a railway, 
be necessary of two-fifths of all ratepayers who were 
entitled to vote, as well as of a majority of the ratepayers 
voting on the by-law.”

This section was amended by sec. 16 of 5] Vic. ch. 28 (0.), 
which enacts that, notwithstanding anything contained in 
that section, in case of a bonus for promoting the establish­
ment of a manufactory, etc. (not a railway, which is not 
referred to), the words “ two-fifths ” shall be read is 
the words “ two-thirds ” instead Of two-fifths ; as respecte 
"railways” there was no alteration. Such was the law 
when the 54 Vic. ch. 42 (0.), waipassed.

Under the provision of the 36th section, “ The majority in 
number ” (not of the ratepayers) “ of the persons shewn by 
the last revised assessment roll to be the owners of the reel 
property comprised in any portion of a township,” etc. “to be 
defined in the petition hereinafter referred to, and who 
represent at least one-half in value according to such «SHU-

I; 1
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8
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J* “ “■“?*- these express provisions that no ^ 
person, although he may be a ratepayer/unless he is 
proprietor of real property within the defined limits
fTaT?h Ü » Petitioner; and this is very reasonable, 
tor as the charge to he created would amount to what may
whÜ mlai,Pernane,nt Chârge'.it WOald not be j«‘. that '

. . , 7 e termed a transient ratepayer, should be 
entitled to originate such charge; but it is equally just that 
™=h ratepayer should, after the » propriété™ " have given 
their consent, have an opportunity of expressing his

6 6TdienCy 0fa by,aw by »H* he would 
e assessed during his residence in the municipality, there-
ri '^section enacts that “ Upon receipt of
such petition; the council after the assent of a majority of 
the ratepayers within such portion of thé municipaUty 
who are entitled to vote thereon, has been obtained*

iZTZ Pr0T,d6d by th6 Muni0iPal Act- the

‘T”/ the provi8ion “ “press, the assent of the 
^ °f tbe ratepayers is to be obtained in the manner 

Zl t f ‘he Municipal Act By section 318 of ch. 184, after the clerk has received the ballot paper and state­
ments he shall declare the result and forthwith certify to
ÏZtoT,8 hand whether the maj°ri‘y of'tW
ltotors voting upon the by-law have approved 

•pproved of the by-law."
■ irrtr 1116 by"laW was Proporty assented to by

matritoT!8 °tiW °bjeCtione- “ view °f the large 
ma ority, lt . unnecessary to consider them, as it is mud-
the reat “* ** ** eff“‘ of Bering with

Motion dismissed with cotta.
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[CHANCERY DIVISION.]

The Corporation of the City of Toronto v. The 
Ontario and Quebec Railway Company.

Railways—Bonos—Condition—Thai machine shops shall be "located and 
maintained”—Amalgamation with larger company—Changing circum­
stances—Ceasing to maintain.

A railway company having obtained a bonus from the plaintiffs upon con-

within the city limits, did eoerect and maintain them for some years, 
until authorized by legislation it amalgamated with and lost its identity 
in another company, all the engagements and agreements of the amal­
gamating companies being preserved. „ The amalgamated company was 
afterwards leased in perpetuity to a much larger railway company who 
removed the shops outside the city limite :—

Held, that although all engagements and agreements made by the origi­
nal company were preserved, the amalgamation and leasing in perpetu­
ity by the larger company of the smaller under the authority of Parlia­
ment imposed new relations upon the amalgamated road which worked 
a change in the policy as to the site and size of the machine shops and 
that the engagement had been satisfied by the maintenance of the said 
shops by the original company during its independent existence.

ij;:

;

Statement. This action was brought to restrain the defendants from 
removing certain car and machine shops from the city of 
Toronto, or in the alternative, for damages in consequence 
of their removal under the following circumstances :

In 1877, the corporation of Toronto granted a bonus of 
Î2WÎOOO to the Credit Valley Railway Company, and took . 
from the company a bond for $500,000, one of the condi­
tions of the bond being, that “ the machine shops of the 
company except such as may be necessary along the line 
for the purpose of minor repairs, shall be located and 
maintained within the city limits.” j

By 46 Vic. ch. 50 (0.),\he Credit Valley Railway Com­
pany was authorized to amalgamate with the Ontario and I 
Quebec Railway Company, and it was therein provided I 
(section 7) that, “ with respect to all * * engagements I 
and agreements made between the company and munioi- I 
palities, the same shall be obligatory and binding upon the I 
amalgamated company to the same extent as if snob I 
agreements had been made directly with such amalgamated I

i 0,

>
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company ; and tlmt “ the agreement for amalgamation Statement, 

shall contain stipulates or provisions whereby the
,C°“Panir^> agree to be bound by and 

perform all such engagements and agreement».”
In November, 1883? a deed of amalgamation was exe­

cuted between the/ Credit Valley Company and the 
Ontario and Quebec Company, which, amongst other 
things, provided tli'at, “the amalgamated company shall 

medmtely °n this agreement taking effect, assume and 
ndertake the performance, payment and discharge of all 

debts, contracts agreements and liabilities of both the 
d companies hereby agreeing to amalgamate "

bv 47 vt ’ 1 T,ennfnt f0t ™alg4ron was confirmed 

7. f; ^ (D >- whlch providfeJJVsec. 9) “ that any 
or right of suit or action agairiet any of the said 

companies may be urged and prosecuted against the said
tualîv asl QUuT„ Railway ComPany. “ fully and effec­
tually as it might be urged or prosecuted against the 

pany primarily bound.”
Jl1S8\thV?aiga“ated railw»y was leased to and 

1 “ pa,t of the Canadian Pacific Railway, and the 
lease was confirmed by 47 Vic. eh. 54 (D.).

The machine shops of the Credit Valley Railway Com­
pany were erected within the limits of the city of
Z”'?" ;” there maintained until November,
1889 when the greater part of the machinery was re-
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company existed, and subsequently by the Ontario and 
Quebec Bailway Company.

Robinson, Q. 0., in reply. Machine shops are referred 
to in and covered by section 7 of 46 Vic. ch. 50 (0.), under 
the words “ stations and other matters." I refer td' Qeaw 
yeau v. Great Western R. W. Co., 3 A. R. 412, and Wallace 
v. Great Western R. W. Go., 3 A. R. 44.

THE ONTARIO REPORTS.
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The Credit Valley Railway was incorporated in 1871 by 
34 Vic. ch. 38 (0.), and in 1877 obtained a bonus from 
the city of Toronto of'$250,000 upon certain conditions, 
of which one.was, “that thev machine shops of the 
pany (except [such as may be necessary along the line for 

the purpose of minor repairs) shall be located and main­
tained within the city limits.”

In 1883, the Ontario Legislature granted power to the 
company to amalgamate with the Ontario and Quebec 
Railway—a Dominion corporation—by 46 Vic. ch. 50 (0.), 
and a contemporaneous Act granting like power of amalga­
mation to the Ontario and Quebec Railway .with the Credit 
Valley Railway, was passed by Canada, 46 Vic. ch. 58.

By Dominion statute of the same session the Credit 
Valley Railway was declared to be a work for the genenil 
advantage of Canada, and power was given to it to amalga­
mate with 
ch. 57.
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c(f /amalgamation by and between these two 
companies was ratified by parliament in 1884: 47 vic. ch. 
61 (D.), after which time the Credit Valley Railway chased 
to exist, becoming a part of the Ontario and Quebec Rail­
way. purpose

attendedBy .(he same Act sanction was given to the leasing of 
theat
perpetuity. This legislation also provided that any cop- 
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The stipulation w<ç to locate and maintain the machine 

. Boyd, c. shops within the limits of Toronto. “ Locate,” has refer­
ence to the placing of the works at first, and the idea of 
permanence has to be sought in the next word “ maintain,” 
Does the maintenance of the machine shops during the 
independent life of the Credit Valley Railway satisfy the | 
condition ? Does the ceasing to maintain after the amalga­
mated life had be^i, work a breach for which the defen­
dants should
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1 I ' In The Corporation of the Township of Wallace v. The, 
Great Western It, W, Co,, 3 A. R, 44, the bonus was granted 
on condition that the road should “ maintain a permanent 
station.” This was held to be a continuing engagement, 
which required the company to keep up the buildings and 
stop such trains there as were usually stopped at ordinaiy 
stations.

■ ■'

V X,

1
In Oeauyeau v. Great Western R. W. Co., 3 A. R. 412, j 

Patterson, J., at p. 423, referring to the use of the word | 
‘‘ ^tablish’’ in reference to the terminus and dépôt, de­
clined t° read it as including to “ maintain and use for 
ever; and'he.refers to the changing circumstances in the 
conduct of railway 'operations, which would justice 
change in the location of buildings without breaking in 
engagement to establish at a certain point. \

I understand the result, in these two cases to be differ- J 
ent for one reason, because " permanence ” was an ingre­
dient in the Wallace Case and was not in the GeawytH* 
Case. Here the engagement is not about a station (s 
comparatively simple thing), but as to the chief machine 
shop of the Credit Valley Railway. In the amalgamated J 
system* a station could readily be maintained at a given j 
point ; but to place the chief workshops at an unsuitable I 
place, would be disastrous to the concerp. That may be a I 
reason why “ station” is, and “ machine shop” is not, named I 
in the statute 46 Vic. ch. 50, sec, 7 (0.). The machine sbopi] 
suitable for the Credit Valley Railway would be inede* I 
quate for the much larger road, and it would be unreason* I 
able to ask a division of shops, one «equal to the possible I

I
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Mille;
gatioi

bjectsy6f the contract to some other place." And at p. 
402 : "p, however, the1 city desired something more than 
this, if/it desired to make sure that these establishments
shouldffor ever remain within the limits of the city, * *
and/fliat the railroad company should be bound to keep 
them there for ever, such an extraordinary obligation 
should have been acknowledged in words which admitted 
of no controversy. It would have been very easy to have 
inserted into the contract language which forbade the com­
pany from ever removing the terminus of the road to 
other point oflfrom ever removing or ceasing to use the 
dépôt, or the car and machine shops, and thus have made

to us that the real

6 Judgment. 

Boyd, C.

su

id!

agesc
dealt
conteiM

some

;
,1 the obligation perpetual. But it

of the contract was that the railroad company 
should, in its process of construction, make this city its 
eastern terminus, and should establish there its dépôt, its 
machine shops and its car works ; and that this should be 
done in the ordinary course of its business, with the pur­
pose that it should be permanent.”

This language and reasoning is pertinent to the present 
____ We have also further considerations. Toronto has 
here ceased to be the terminus of the Credit Valley Rail­
way by the disappearance of that short road in a larger 
system. The amalgamation and concurrently the acquisi­
tion in perpetuity by the Canadian Pacific Railway of the 
control of this link in the chain, impose new relations on 
the amalgamated road which worki a change of policy as 
to the site and size of the machine shops. Besides in this 
contract there is not found the difficult word “permanent; 
which, however, was not found conclusive in the Texa»

seems
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On the question as argued before me, I should take it 

that the engagement is satisfied, but I would not conclude 
the city by this expression of opinion, if a reference as to 
damages is asked, as the facts are not spread on the record, 
nor are they otherwise in evidence before me. A possible 
right of relief as to damages, was considered by Mr. Justice
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I do not at present see in what way any substantial dam- 
agescou d be recovered; and it may be after I have thus 
dealt with the mam question at issue, the parties will be 
content to have the action dismissed withou^ebsts.

Judgment. 

Boyd, C.
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X G. A. B.Note.—This action was not further prosecuted. f'l—Rep.
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In answer to questions submitted, the jury found that 
not guilty of negligence 
er to the question whether

the street railway officials 
causing the accident; but, in ans 
the plaintiff could, by exerçisè of reasonable care, have 
avoided the accident, they also replied in the negative.

wer

The learned Judge directed judgment to be entered for 
the defendants, dismissing the plaintiff’s action with costs.

The plaintiff now moved the Divisional Court by way
for hearing on Feb-of appeal, and the motion

22nd, 1892, before Boïd, C, and Ferguson and
came on

ruary 
Robertson, JJ.

McCullough, for the motion. Thompson on Trials (ed.
improper argument1889), p. 758, shews that it

for counsel for the city to address to the jury that they 
were taxpayers, and would have to pay the verdict them­
selves. It was an appeal to local prejudice. The plaintiff 
has as much right to be on the street as the railway com­
pany : Sprmgett v. Ball, 4 F. & F. 472. Then, why did not 
the defendants call the driver of the car ? Their not call­

ing him is most material : M’Kewen v. Catching, 27 L. J. 
Ex. 41. There is a very strong case in Howland v. Union 
Street R. W. Co., 150 Mass. 86. See, also, Seven on Negli­
gence, p. 140. The ringing of the bell was an invitation to 
a person to get on a car. Again, as Thompson on Trials, 

vol. 1, p. 790, says : “ The concealing of evidence is an 
abomination and should be rooted oiit of the laws." I refer . 

also to Williams v. Great Western /i. W. Co., 3 H. & «■ 
868 ; Radley v. London and North-Western R. IF. Go.,
App. Cas. 754. ! .

C. R. W. Biggar, Q.C., for the defendants. There is only 
onetquestion of law in this case, and that seems fairly well 
settlèd. We say the plaintiff was negligent. As to the 

law, we refer to Wakelin viLondon and South-Western 
R. W. Co., 12 App. Cas. 41.

was an

[V0L>

The action was tried before Rose, J., and a jury at- 

Toronto, on October 21st, 1891. .
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McCullough, in reply, The Wakelin case has nothing Argument, 

to do with this case. In Smith v. Wildes, 143 Mass, 556, 
it is said it cannot be laid down

f
as a universal proposi­

tion of law that it is negligence for a blind man to walk 
in the streets of Boston. See, also, Clerk and Lindsell’s 
Law of Torts, p. 381.

Biggar, in reply, referred to Shearman and’ Redfield’s 
Law of Negligence (4th ed.), sec. 88,110,

d that 
igence 
hether 
i, have
ve.

red for 
i costs. March 29th, 1892. Boyd, C.:—

The trial judge expresses himself as not satisfied with 
the result. The reading of the evidence leaves an impres- 

. aion of surprise on my mind that the plaintiff should have 
" suffered hurt as he did unless some strange carelessness is 

to be attributed to the driver of the Sherboume street car, 
by which the plaintiff was

>y way 
in Feb- 
in and

I'.
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ils (ed. 
rument 
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t them- 
ilaintiff 
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17 L. J. 
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stion to 

Trials, 
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down. The person called 
as the driver of this car disproves his presence at any such 
accident as is in question, and in effect repudiates the idea 
that he could or would have driven over a man in the 
position of the plaintiff. Taking the defendants' 
account of what happened, I cannot explain the accident 
unless on the theory that the driver of the Sherboume car 
went blindly and recklessly on, notwithstanding that 
was partly on the track. No one can accept the sugges­
tion of the driver of the Spadina car, that a passenger is 
running into danger if he tries to get into a stationary car 
by crossing over the track on which another car is approach­
ing at a distance of 300 or 400 feet. But it was . about 
this distance from the eastward bound Sherboume car that ‘ 
the plaintiff crossed King street from the south side to get 
on the Spadina car, which had stopped at his hail. Ac­
cording to the conductor of this car, the plaintiff came 
staggering on as if in liquor, and as he took hold of the 
•rear-rail he fell, and as the conductor was trying to get 
him up the other car passed and crushed his too under the 
wheels. The driver of the Spadina car admits that if the 
■driver of the approaching car had been doing his duty he

run

ilown
;

i

a man

i is only 
rly well 
i to the 
Western

\
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Judgment, should have seen the plaintiff as he came staggering 
Boyd, C. the road, and also that; he should have seen him as he sat 

or lay partially upon the track. This driver also says that 
the approaching car was coming at a fast trot, but," accord­
ing to the other driver called (Abbot), it is against the 
rules of the company to go at that rate along King street.

The defendants’ own witnesses strongly suggest careless 
handling of the Sherboume car as the operative cause of 
the accident. If the plaintiff’s story is taken, he 
that the driver of the Sherboume street car, if he liked, 
could have prevented running him down, and this is not 
contradicted.

across v. Peti 
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swears
:

i!. $m So it comes that in the afternoon of a summer’s day on 
King street, part of a man’s foot is taken off, the man hav­
ing been presumably seen recumbent or helpless on the 
rail more than a hundred feet ahead of the approaching 
e^r which did the mischief ; and no explanation is given 
wfoit could not be avoided.

Tub Spadina car stopped to receive the plaintiff 
passenger ; the driver of the car coming the opposite way 
saw this, and it was his business so to manage his going 
car as not to run over or against one who had to cross the 
track to gain the other, car ; and his duty of taking care is 
not lessened but increased if he sees the person has, from 
any cause,^fallen on the street, All the circumstances here 
point to careless haste on the part of the driver' and do not 
indicate that the plaintiff stepped so suddenly and 
pectedly into the track of the car that it was impossible to 
pull up. As the usage of the street cars is to stop not at 
regular crossings, but at any point where a passenger 
appears, it becomes the duty of a car approaching that 
point to act with such caution as is required of persona- 
driving over a crossing for foot travellers, that is, to drive 
slowly, cautiously and carefully (per Pollock C.J., in Wil­
liams y. Richards, 3 C. & K. 81). I am disposed to think 
with an eminent Scotch judge (Lord Moncrieff), that at 
such a point there is a strong presumption of negligence 
against a driver who runs down a person in daylight : Cable
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y. Petrie, 6 Rettie 1076 (1879). I may also note another 
Scotch case decided in 1884/which is not without pertinence 
to the present: McDermaid v. Edinburgh Tramways Go., 12 
Rettie 15, of which this is the head note or rubric : A cab 
had stopped to take in a passenger in a steep and narrow 
street ; one of its wheels rested on the tramway rail. The 
driver of the tramway car proceeding down the incline 
the obstruction fifty yards away and whistled. He 
going slowly, but he did not stop his car, because he 
expected up to the last moment that the cab would be 
drawn out of his way, and then from the steepness and 
greasiness of the street he was unable to do so. The car 
caught the cab and damaged both it and the horse : Held, 
that the driver yvas in fault in not stopping his car when 
he first saw the cab, and that the cabman was not guilty 
of contributor negligence. In the, judgment Lord Mon- 
cneff said, “I think it is plain that the tramway driver 
was not entitled, on any pretence whatever, to drive against 
this cab if he could by any means avoid it. If he could 
not by any means avoid it that might make a case of un­
avoidable accident * *. It would be a very dangerous 
precedent if we were to sanction the notion tjiat the. dri 
of a tramway car may drive into any Obstacle that does 
not at once get out of his way.”

This case should be sent down for further trial and with 
that view vacate the judgment and reserve the costs to 
abide the result.

Judgment 

Boyd, C.
i

:

saw
was

-

:day on 
m hav- 
on the 
inching 
i given

R|
8

li

1
:I as a 

;e way 
i going 
oss the 
care is 
s, from 
es here 
do not 
unex- 

lible to 
notât 

isenger 
g that 
lersons 
> drive 
a Wii- 
i think 
hat at 
igence 
CaUs

lifl
ver

j
' A

Ferguson, J. :—

, AfkLa perusal of the evidence I do not think that the' 
plaintiffs account of the manner in which he approached 
the ear going westward can be, for the purposes of this 
motion, considered the correct account There is too much 
evidence against it, and it'is not to me reasonable.

What the evidence in respect to this does show, as I 
ink, is that the plaintiff, being on the south side of King 

tfeet, “ hailed” the car that was going westward ; that the

f IX
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Judgment, driver of that car saw him and stopped his car ; that at 
Ferguson, J. the time the plaintiff “ hailed" this car, the car going east- 

ward was some 300 or 400 feet away (westward) from the 
car that was stopped, and

ii
:

approaching (on the other 
track„of course) at a " fast trot that the plaintiff, having 
so “ hailed ” the car that he wanted, did not immediately 
proceed to it, but hesitated, so that the,driver of the car 
thought he intended to wait where he (the plaintiff) was 
until the car going eastward should have passed. This, 
however, the plaintiff did not do, for it seems manifest 
that he proceeded to the rear end of the car that he had • 
" hailed,” and which had stopped before the car going east­
ward arrived at that place.

was

:

(?

I

For some reason, that is not fully shown or explained, 
the plaintiff was at the side of the rear steps of this car, 
which was then standing, had hold of the wire (railing, it 
is called in the evidence), but 
witl} his right foot exténdejd southward,and, as appears by 

\ the result, upon or over the rail of the other track. This 
appears to have been his position. There is some differ­
ence between the witnesses as to whether his face was 
eastward or westward, and other differences as well, but I 
do not consider Ithese of importance.

This seems to be substantially the position of the plain­
tiff immediately before the happening of the accident, did 
I do not see that the evidence shews that there was any 
negligence on the part of those who were in charge of the 
car that was going westward. The plaintiff in his evi- 

Idence, complains that this car did not stop when he “ hailed" 
it, and this he desires to make out was negligence. 1 do 
not see that it would be sd in the sense required here ; but, 
even if it would have been negligence, the plaintiff’s evi­
dence in regard to the fact seems to me to be entirely 
overborne by the evidence of the other witnesses who 
speak upon the subject.

Assuming, then, that there was not negligence on the 
part of those in charge of the car going westward, the 
plaintiff’s case is that he was, immediately before the h»p-‘

mm 1

down upon the streetwas
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rear end of the earning westward, and that the car go ng *
eastward was negligently driven over his foot to his injunf
ttckTn fmnÎof k mU8t gone across the
track m front of the car going eastward very soon before
attest‘trot’ U “7“ aPProaching <* what is called 
a fast trot. It was admittedly the duty of the driver to
held8 rea80nab,e lookout i” front of his horses. Whether 

e did this or not he did drive over the plaintiffs foot.
" I"® 18eVlde"ce that the Plaintiff was staggering from 

intoxication when he so crossed from the south sidfof the 
sheet and, ,f so, and the driver was looking as he should
«Jd , 0ne,rn7 , 8ay that 1,6 “»•* have noticed this 
condition of the plaintiff.
plaintiff says that he

1
H
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Against this, however, the
Jes.however^it thT h^hlen £

ldence on the subject does not wear € firm aspect I 
think it should be taken as proved that the plaintiff was
strÏTbtf*7 Mhe -r0SSed fr°m the south side of the 
street before the car going eastward.
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Judgment, is,'Ij,think, reasonable evidence, in the absence of any 
Ferguson, J. explanation by the defendants, that the accident arose from 

want of care on their part. See Scott v. The London and 
St. Catharine's Docks Co., S H. & C. 596, 601. Shearman 
and Redfield oh Negligence (4th ed.), sec. 59, where it is 
said : 1 The fact of the casualty and the attendant circum­
stances may themselves furnish all the proof of negligence 
that the injured person is able to offer, or that it is necessary 
to offer. The accident, the injury, and the circumstances 
under which they occurred, are in some cases sufficient to 
raise a presumption of negligence, and thus cast upon the 
defendant the burden of establishing his freedom from 
fault.” The same subject is referred to by Baron Channell 
in bridges v. North London R. II'. Co., L. B. 6 Q. B. at pp. 
391 and 392 in the Exchequer Chamber, and although the 

9 case there was not une in which the proposition applied, 
yet the remarks of the learned judge indicate clearly that 
there are cases

Vf

in which the plaintiff may give the 
required evidence of negligence without himself explain­
ing the real cause of the accident, by proving the circum­
stances and thus raising a presumption that, if the defen­
dant does not choose to give the explanation, the real 
was negligence on the part of the defendant.

cases and authorities sustaining this 
proposition, and it appears to me not to be necessary to go 
nearly so far to apply the proposition in the present case, 
as the Court went in the case of Flannery v. Waterford 
and Limerick R. W. Co., Ir. R 11 C. L. 30.

It is true that all the evidence to which I have alluded 
not given by the plaintiff. There was, however, no 

motion for a nonsuit, and as I read the evidence, all these 
circumstances are shewn. .

I cannot but be of the opinion that the burdenV

a ca

cause

There are many

was

es
as upon

the defendants of shewing what has been sometimes called 
- their “freedom from fault.”

What the defendants did was to set up and rely upon 
“contributory negligence” of the plaintiff. Except m 
cases such as that referred to by Lord Fitzgerald in W(tie-
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l!v^ZZiS0Uth-W-SternR- V- C°" 12 App. Cast. Judgment, 
p 52, where the propositions of negligence and con „ ~

Hbutory neghgence are so interwoven as that the con gU^ 3'
ÏaMffî neg',lge"Ce ^ ^0Ught 0ut in ^ evidence of the 
plaintiffs witnesses, the issue respecting contributory
negligence has to be proved by the defendant and is a 
question of fact for the jury.
J°,P7e “"tnbutory negligence of the plaintiff the

u Uv of TfUt Up°n *° shew that the plaintiff was 
kjury f g lgelfce that was the proximate
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Judgment, tributary negligeace in the present ease, this involved 
Ferguson, j. proving not only that the plaintiff was guilty of negli­

gence, but also that the plaintiff's negligence was such tint 
the accident could not have been avoided by due diligence 
on their part, that is to say : that the negligence of the 
plaintiff was the proximate cause of the accident 

The jury has found that the plaintiff might, by the 
exercise of reasonable care, have avoided the accident

I upon eviden 
I and cannot 1 

I may add 
tiff might by 
means that 1 
negligence ol 
eastward, wb 
rule 'or princi 
of 1886, vol. 
field on Nej 
The party \ 
lug the accid 
opponent, is 
then be of t 
by evidence 
they did ; for, 
lug on the sul 
of the car 
which to act,
I see. But I 
of the questioi 

1 am of the 
*ud a new trie

I understani 
with the verdii 
it aside.

This seems to me to have reference to the plaintiff’s con­
duct from the beginning. Of course, if he had not been 

* where he was, the accident would not have happened 
as it did, and it may be quite right to say that he was 
guilty of some negligence in being there as he was, but 
this is not really the question, which is, assuming the 
plaintiff to have been guilty of negligence, could the defen­
dants by the exercise of reasonable care, notwithstanding 
such negligence of the plaintiff, have avoided the accident!
This was, as I think, the real question.

The jury has found that the defendants were not guilty 
of negligence causing the accident. Now, assuming the 
real question to fee as I have now stated it, can it be said 
that defendants gave evidence tinwhich a jury might reason­
ably find in their favour ? According to my view of the 
matter, there is really no evidence on the real point ; the 
burden, it will be remembered, being upon the defendant!.
The plaintiff being where he was, say negligently then, 
if the driver of the car going eastward could and should 
have seen him, and after seeing him bad time by a reason­
able exertion to stop his car before it passed over the 
plaintiff’s foot, and did not do so, then the accident muet I 
be considered to have taken place by the want of care of ■ Abbot is to be 
the defendants. The driver of this car was not called,

go

I
«st

I

8EMS0N, J.

I am of the ;

‘he plaintiff’s f 
been some tithe;nor, so far as I can see, was any material evidence given

on this immediate subject. The dri|er that was called wai ■ Abbot says he

knew nothing of the matter. For these reasons I am of ■ ll(| jt 
the opinion that the finding of the jury acquitting the 

defendants of negligence causing the accident does'notre*
•heet. j The ac 
Bond's-livery ol

J
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I may add that if the finding of the jury that the plain- Ferg"Mn' 

tiî might by reasonable care have avoided the accident 

™ hat ™lght haTe done this notwithstanding any 
28j.en,C6 defe?dan*8 in resPect to the car going 
ssstward, which was the one that did the injury, on thf
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of 1886, vol. 2 p. 507, referred to in Shearman and Red-
Negligence (4th ed.), vol. 1, sec. 99, namely: 

appened g e par y who last has a clear opportunity of avoid- 

rngthe accident, notwithstanding the negligence of his 
opponent, is considered solely respom 
Jon be of the opinion that the finding is unsupported 
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Jkoplaintiffs foot in fact he shows that it must have 

«a® some Other Sherbourne street car, and most likely 
Z 7Hvhe, left tb« talker House, at the corner of Jell ^"Vork streets, at two minutes past four o'clock,

*g th.gZ! T,!8 61gh* mi”Utea to 8° from there to George 
bTII accident happened in King street, opposite 

'very office, which is less than half way between the

was.

rotted
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the Walker House and George street. This would make■ Judgment.

Robertson, J. Abbot’s ear due at the place of the accident at a little 
before 4.06 p. m. The driver of the west bound car says 
that at the time of the accident he looked at his watch

1

and it was exactly twelve minutes after four ; this would 
8 not be tell minutes but sit minutes after Abbot had passed 

down. Then his evidence shows that a Sherbourne street 
car leaves the Walker House every seven minutes, so that 
the next car after that driven by Abbot, would leave there 
at 4.09 ; this would bring the car to the scene of the acci­
dent at a little before 4.13. Making allowances for differ­
ences in watches, etc., it is reasonable, in connection with 
Abbot’s positive genial that his car caused the accident, 
to assume that the car which followed him was the car which 
caused the injury to the plaintiff If the defendants thought 
they could have discharged themselves from liability by 
calling the driver of the other Sherbourne street car, they 
doubtless would have done so; it yas an absurdity to place 
in the witness box the driver of a!car who could not have 
.caused the accident, for the reason, if these two drivers are 
right as to time, that he must have been at the time of the 
accident somewhere east of Church street. It was all veiy 
well for counsel to say that he could not find any driver 
of a Sherbourne street car who knew of the accident 
What he should have done was to call the man Who drove 
the car which left the Walker House at 4.09 as well as the 
driver Abbot, who left at 4.02. He did not do so, and the 
consequence is that he has riot established what, in my 
judgment, he must establish in order to be entitled to a 
verdict against the evidence of the plaintiff and his wit 
nesses, viz. : that the accident was not caused by the negli­
gence of the driver of the Sherbourne street car. For that 
reason, I think, there should be a new trial. Bat 
there is another ground which, in my judgment, entitles 
the plaintiff to a new trial, and it is this: The 
learned counsel for the defendant admits that he appealed 
to the jury, one-half of whom, it is said, were ratepayers 
of the city, in such a way as to excite what may be railed

1

I 04

:
I

:

• t
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ISrtft r! leminded the jury that they were rate- J«<W 
payera, and that if they gave damages to the plaintiff iti^b^T 
would be m effect giving a verdict against themselves. I 
dont know that he put it quite so strongly as that, hut he 
^r amly alluded to the fact of their being ratepayers, 
sitting m judgment on a case in which they were, to a 
certain extent, pecuniarily interested. In my judgment
hie™ •7At0Var- 11 is trne the right of

b,‘l•
1)6 iDdireCtly interested- « for instance, in a 

Zvtrr T 18 br°Ught against a J'0int stock com- 
aZnce f fnr appened t0 be a stockholder, in the 
St the J;ba engd and ttat nothing could be charged 
ZT 7’m the Way of “Conduct, while in toe 
èscharge of his duties, a verdict could not be disturbed 
But here we have counsel % the defendants actually invito
2 * t JUr7 ? are ratePayera “ the City against which
Re action is brought, to protect their own interests, which 
couW most effectively be accomplished by rendering such 

“ T fvea in this case. In, Williams 
Wrtern R. If. Co., 3 H. & N„ at p. 870, Pollock, C. B„

of one of the1™ a m°l10n fOT E n6W tria1' on ‘he ground

ÎMting a new trial. We cannot say that there 
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Mortgage—Power of sale—Exercise of—Obligation to carry out sale—Effect 
of on purchasers subject to the mortgage.

tgagee having exercised the power of sale in a mortgage and sold 
the land for sufficient to pay the mortgage and costs, cannot without 
sufficient reason treat the sale as a nullity, and fall back

if the exercise of the power was a mere matter of form.
ged it and then sold to the plaintif 
rtgage. The plaintiff «fold to the 

apt. The mortgagees exercised the 
nd one of the original owneks became' • m

$

i on the mort-

who covenanted to
defendant, taking a siimlar\oyen 
power of sale in their mortgagè>«
the purchaser, at a price sufficient t&pay the mortgage and c< 
purchaser though able, not bèmg willing to carry out the 
mortgagees refrained from compVUirig him to do so and under 
legal proceedings by the mortgagor collected the arrears and 
the plaintiff.

In an action by the plaintiff to recover from his vendee the amount thus 

Held, that he was not entitled to recover.

!

teof

I ill8 I This was an action brought by Joseph Patterson against 
William Charles Tanner and Robert Bruce McArthur,* 
under the circumstances set out in the judgment.

■ Statement.

il tion.
In Od 

notices oi 
their mor 
party wa 
mortgage 
tod signe:

The pui 
mortgagee

The trial took place at the Toronto Assizes on June 
27th, 1892, before Street, J., without a jury.

I

E. D. Armour, Q. C., for the plaintiff, referred to In re 
Flatt and the United Counties of Prescott and Russell, 
18 A. R. 1, and Joice v. Duffy, 5 U. C. L. J. (O. S.) 141.

A. Elliott, for defendant Tanner, referred to Forbes v. 
Adamson, 1 Ch. Cham. 117, and Otter v. Lord Vaux, 2 K. 
& J. 650.

A. McLean Macdonell, for defendant McArthur, refer­
red tb Pegg v. Hobson, 14 0. R. 272, and Fisher on Mort­
gages, 4th ed., 958.

covenant 
no object 
toce again 
tract to pi• Made a party defendant by order after action commenced.—Bar.
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July 6th, 1892. Street, J.

The facts were as follows :
On 21st June, 1889, P. W. Ellis, R. Y. Ellis and M C 

Ehs mortgaged to thn Western Canada Loan and Savings 
Co. certain lands in the city of Toronto to Cû/1 * 
ment of $2,500 and interest, with the usual power of PSak 
m case of default. On 24th September 1889 P W Ellis 
R. Y. Ellis and M. C. Ellis conveyed their equity of

riaintiff'as “ lands to the plaintiff, and the
p am tiff, as part of the consideration for the conveyance

covenanted with the mortgagors to pay it, and to

[VOL. PATTERSON V. TANNER.
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I
I

II
lie—Effect

and sold 
>t without 
the mort*

H
te plaintiff 
>ld to the 
raised the 
\b became 
>ats. The 

aaleY the

!
them harmless against it.

On 28th March, 1890, the plaintiff conveyed the equity 
of redemption to the defendant Tanner, who in like man
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Judgment, company had accepted from the plaintiff,, on 5th April 
Street, J. 1892, payment of the arrears of interest upipn their mort 

gage and of the costs ot the sale, amounting in the whole 
, to $437.07. This payment was made at the request of the 

mortgagors, and upon their threat to enforce payment of 
the whole amount of the mortgage against him.

This action is brought by the plaintiff to recover from 
his grantee, the defendant Tanner, this sum of $437.07, 
upon the covenant of the latter to pay off the mortgage 
and to indemnify him.

The defendant Tanner claims relief over against the 
defendant McArthur, to whom he conveyed ; and an order 
has been made for the trial of the issue between the 
defendants, at the same time with the trial of those between 
the plaintiff and the defendant, Tanner.

Both the defendants set up that the plaintiff was under 
no liability to pay anything because of the purchase by 
R. Y. Ellis of the property under the power of 

The mortgagees having exercised their po 
and entered into a contract to sell the mortgaged Sremise?, 
cannot be permitted without some sufficient reasoPtMrea) 
the sale as a nullity, and fall back upon their mortg 
if the exercise, of the power had been 
form. See the statutory form of the power of sale at p.
972, of the Revised Statutes of Ontario.

Their Solicitor was examined as a witness, and prodaced 
the papers connected with the sale. He was unable to give 
any reason for not proceeding with the contract than 
the one I have mentioned above. It was not suggested that 
there was anything to prevent the company from enforc­
ing the contract against the purchaser, R. Y. Ellis, whose 
ability to perform it was not disputed.

Under these circumstances, the company could not 
have recovered upon the covenants in their mortgage 
against the mortgagors, the price at which Mr. R. Y. Ellis 
bought, having been more than sufficient to pay the mort­
gage in full with the costs of sale, for the fact of the sale ■ so; that h.
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Judgment, mortgagee ; the result of which would have been to have 
Street, J. improved the security of the second mortgagee by giving I 

him the first charge upon the mortgaged lands. The 3 
reason for so holding is, however, expressly stated to be I 
that, in paying off the first mortgage, the mortgagor was I 
doing no more than his duty as between him and the I 
second mortgagee, whom he was bound to pay and whose I 
security he was bound to make good. This reason is not 1 
applicable here, for the mortgagors, the Messrs. Ellis, were I 
under no obligation as between themselves and their gran- I 
tee of the equity of redemption to pay off the mortgage ; I 
on the contrary, it was the duty of the grantee to pay it I 
off and hold them harmless against it. 1

Forbes v. Adamson does not appear to me to touch the I 
question in the present case. 1

I think, therefore, that the action should be dismissed I 
with costs as against the defendant Tanner ; thej^have 9 
not, apparently, claimed any relief against the defendant 1 
McArthur, and I do not understand from the papers how B 
he became a party ; he is entitled to recover his costs 1 
either from Tanner or from the plaintiff ; and as Tanner 1 
would be entitled to recover the costs over from the plain- I 
tiff, I think the proper order will be to give McArthur also I 
his costs as against the plaintiff. I

368 THE ONTARIO REPORTS. XXII.]
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Miller Ryerson.

“ College of

WaaiS!!’; b“'red Under "Th° O-teno Medical L,"

Infancy does not prevent the running of the Statute.

This was an action brought by Jenny Miller, an infant, statement, 
by her father, Samuel Miller, as her next friend, against
treatment™011’* physician> for maIPracticc and negligent

The action was tried at Toronto 
before Sir Thomas Galt, C. J.

J- 0. Holmes, for the plaintiff.
Bigelow, Q. C., and Aylesworth, Q. C.,for the defendant. ,

No evidence was taken, as the defendant relied up 
section 40 of R. S. 0. ch. 148, as a defence. ?

It appeared, as agreed upon by counsel, that the plain- 
tiS was a child six years of age, when the treatment was 
administered, from the effects of which it was alleged she 
became permanently deaf and dumb : that the alleged effect 

the treatment did not become apparent until three years 
afterwards, but within one year from the commencement 

e action, and it was contended by the plaintiff that 
infancy was a disability under R. & 0. ch. 60, sec. 3. 

actlon was not commenced until April, 1891, nearly
l yea™ from the time of the treatment, which took 

place m the faU of 1887.
The learned Chief Justice dismissed the action, holding 

7; !* Waa brou«ht too late, and that section 40 of R. S 0 
*“■ U8. protected the defendant.
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From this judgment the plaintiff appealed, and the 
appeal was argued in the Divisional Court on June 2nd, 
1892, before Boyd, C., and Robertson and Meredith, JJ.

THE ONTARIO REPORTS. XXII.]

Hob 
ages” i 
any stf

Statement.

t
■ J. 6. Holmes, for the appeal. The provision of the 

statute relied on by the defendant, protects a medical 
practitioner too much. There has been no judicial con­
struction of section 40 as yet. The plaintiff was an infant 
six years old when treated, and nine years old when the 
action was commenced, Md the permanency of the injury 
was not discovered until Vhree years after the treatment. 
If an action must be broûght within one year from the 
treatment, there would be no remedy in cases like this for 
incalculable wrong. 1 The time should count from the 
period when the injury, which really is the cause of action, 
is apparent, and this action was brought within a year 
from that period. There is no cause of action without the 
injury. In any event the infancy of the plaintiff was a 
disability under R. S. 0. cl). 60, sec. 3, and the action has 
been brought in time. Both statutes must be read to­
gether and a fair construction arrived at.

Bigelow, Q. C., and A ylesworth, Q. C., contra. The 
statute fixes the time absolutely as when the “ services 
terminated,” that is, when the treatment was administered. 
No person could say when the effects of any treatment 
terminated. The time runs from the period when the 
injurious act was done, although its consequences may not 
then be apparent : Miller v. The Corporation of the Tom- 
ship of Norik Fredericlcsburgh, 25 U. C. R. 31 ; Buswell on 
the Statute of Limitations and Adverse Possession, sec. 104, 
and case there cited of Buckinghamshire v. Drwry, in Wil- 
mot’s Opinions 177. Infancy is no answer unless the statute 
so provides. Section 3 of R. S. 0. ch. 60, does not apply, 
as the actions for damages there referred to, mean actions 
for ■ damages given by statutes. If infancy availed the 
plaintiff, the action might be kept alive for twenty-one 
years ; Maxwell on the Interpretation of Statutes, 2nd 

ed., 7.
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Holmes, in reply. In section 3, R. S. O. ch. 60, "dam- Argument, 
ages is a separate head from “sums of 
any statute.”
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June 28th, 1892. Boyd, C.

of alleged malpractice, the right of action is 
given to the person suffering therefrom, though an infant 
as it does not arise out of contract, but as a tort. The 
right of action arises forthwith, and is not suspended till 
he infant is of age. In 1887, a new Statute of Limita­

tion teas passed in reference to this class of actions in 
these Words :

1

In a case

;

I
Ijl

"Nd duly registered member of the College of Physi­
cians and Surgeons of Ontario, shall be liable to any 
action for negligence or malpractice, by reason of profes­
sional services requested or rendered, unless such action 
be commenced within one year from the date when in the 
matter complained -of such professional services termina­
ted : R S. 0. ch. 148, sec. 40.

This in consolidation is separated from the more general 
law as to limitation in certain actions to be found in 
, ,a ch\ 60- % section 3 of that Act, infancy is 

classed as a disability, and time does not run till the per­

son injured attains twenty-one years. But this qualifica­
tion «mnot properly be read into the special Act passed 
or the protection of the duly registered member of the 

bollege of Physicians and Surgeons of bntario.

.... , absolute provision limiting the period
within which the action shall be brought to a year from 

e termination of the particular professional services, 
he reasoning and observations of Bacon, V. C., in an 

analogous case, are pertinent to the present contention: 
fonter v. Patterson, 17 Ch. B. at p. 135.

Besides Ï am of opinion that the term “damages," in 

c ion 1 of R S. 0. ch. 60, sub-sec. (g), is to be read with 
Ï COntef “ meanit>g » class of penal proceedings where 

e lemedy is upon a statute, therefore not applicable to

I
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Judgment, this case. The limitation of thfs action (but for the special 

Boyd, 0. Act) would be under the statute of 21 James, which still
further lessens the propriety of reading its disability ' 
clause into the Act of 1887. The proposition seems plain 
that no exception in favour of infants is to be implied in j
derogation of the general words of this Act, prohibiting 1
actions for negligence against a physician unless brought I 

within the year ; Buckinghamshire v. Drury ; Wilmot’s I 
Opinions, 177, cited in Buswell on the Statute of Limi- I 
tations and Adverse Possession, sec. 104. 1

I cannot accede to the argument that time does not run I
against the cause of action till the effects of the treatment I
develop, so as to produce mischievous consequences. I
That would be a not upreasonable provision to make, but 1
our business is to deal with what the legislature has said, 1
not with what it might have said. 1

The liability arises when professional services were 1
rendered ; the Ontario Statute bars an action a year 1
after these services terminate : that is, end as a mat- 1
ter of fact. The result may be that, if no disastrous I
consequences are manifest till a year after the close of the 1
professional employment, the right of action is gone or 1
rather never arose as an available remedy, but that only 1
shews what an admirable safeguard has been thrown 1
around the College of Physicians and Surgeons of Ontario. 1
This legislation appears to be unique, not copied from the I
statute-book of any other country, and may need con- I
siderable amendment before it can commend itself as I
being fair all round. I

The nonsuit was right and should be affirmed. I
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Meredith, J.

There is no escape from the conclusion that the ruling 
of the trial J udge was right, and that this motion must 
be dismissed.

We have not to deal with any question of the wisdom 
or unwisdom of the enactment ; the words are too plain

:

48-
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to leave any doubt as to the intention of the framers of the Judgment 
provision^ given effect to by the legislature: “No dulyMer^J 
registered member * * shall be liable to any action, 

unless such action be commenced within 
from the date when * * 
minated.”

Plainly the services terminated here much more than a 
year before the commencement of the action ; and there 
is consequently no liability to any action for the maltreat- 
ment alleged, whether brought by the 
child.
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I
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ike, but 
as said,

I
We cannot exclude from the provisions of the Act per- 

under disability, nor, however hard any case within 
them may be, apply a new rule as to the time when a 
cayse of action arises; such cases and matters are pro- 
per for the consideration of the legislature not the courts 

Nor can the provisions of any Statute of Limitations 
respecting persons under disability.be incorporated into this 
Act. It is not an Act respecting limitations of actions, but 
one passed mainly for the benefit of the medical profession • 
nor is the provision in question an amendment of the 
provisions of any such statute, but simply a provision for 
he special protection of the registered members of that 

profession. And the application of the appropriate 
saving provision of the Statute of James would prevent 

e action being barred until six years after the disability 
ceased, contrary to the obvious intention 
ordinary right of action to one year only.

The section does not seem to be very accurately worded 
out the want of accuracy of expression does not dim the 
obvious purpose of the persons at whose instance it 
framed and passed—the object of the provision " 
mg to the true intent, meaning and spirit thereof."
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In the matter of the Arbitration rebpecting-tre 
Toronto Street Railway Company.

Toronto Street Railway Company—Franchise—Property—Roadbed.

ent the Toronto 
„ and operated

ut in the judgme 
lime constructed

eement seto
m time to time construe. 

way in the city of Toronto, extending 
hen in pursuance of provisions in the

Under the statutes and the acre 
Street Railway Company fro 
lines of street railway in period 

lent in
irship ot tne railway 
rking, ana to fix by

provisions in the agreemer 
îe the ownership of the rail

of thirty years, when in puisu 
that behalf the city proceeded to assum 
and the property used in connection with its wo 
arbitration tne amount to be paid therefor.

By an agreement between the city and the company the 
payment by the latter of a fixed sum per mile constructed certain por­
tions of permanent pavement which the company wffild otherwise have 
been bound to do. ' .

In the award made the railways were valued as being street railways in 
», but the arbitrators who signed the award declined to allow any- 
ng for the value of any privilege or franchise extending beyond the 

period of thirty years, and also refused to allow anything to the com­
pany for the pavements. On a motion against the award :—

Held, that the “privilege” or franchise could not be properly said to 
have been limited to thirty years only, because there was no obligation 
on the part of the city to assume the ownership of the railway at the 

tion of that term, although it had a right to do so :—
Held, however, that this privilege or franchise could not be construed to 

be “ property” the value of which was intended to be taken into 
account by the arbitrators when the city assumed the ownership of the 
railway. No provision was made for its valuation, either as to the 
basis on which it was to be ascertained, or otherwise, indicating that it 
was not contemplated by the respective parties that the city should in 
money pay to the company for that which they, with the sanction and 
authority of the legislature, had granted for a term which they had 
the right to terminate after a fixed period :— /

Held, also, that the arrangement between the company and the city 
to the pavements did not entitle the former to have them treated 

of its railway property, to be valued and paid for by the city.

former had on

thii

expira

This was a motion to set -aside or refer back the award 
made by two of the arbitrators in the arbitration proceed­
ing between the City of Toronto and the Toronto Street 
Railway Company, upon the grounds and under the cir­
cumstances fully set out in the judgment.

Statement.

The motion was argued before Robertson,* J., on 
November 4th, and continued de die in diem until 
November 10th, 1892.

McCarthy, Q. C., Moss, Q. 0., and Shepley, Q. C., for the 
motion. Although subsequent legislation has enlarged, 
there is enough under the 18th resolution to warrant the
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allowance demanded in respect to the franchise. By the 

a“d ®th sections of the Act passed on the 18th of May 
1861,24 Vic. ch. 83, Easton was authorized to construct and 
work a street railway, and the city empowered to pass a 
by-law, which was duly passed, and whereby a franchise 
either perpetual or for the life of the corporation (because 
there was no limit) was given to the company. The city 
made a grant for the life of the corporation annexing the 
condition that it might acquire the franchise. This was 
a mere option in favour of the city. It need not have 
done so, but as it has, must pay its value. The subsequent 
egislation enlarged the appellants' rights. By the Act of 
Incorporation, sec. 13, there was power to mortgage all the 

B? the Act passed January 23rd, 1869, 32 Vic. 
ch. 81 (0.), the franchise could be absolutely sold, and all 
the property and franchise was to pass. Thus the pur­
chaser under these proceedings, stands in a better position 
than Easton or his company. On March 29th, 1873, the 

obtalned an Act of Incorporation, 36 Vic. ch.
(0.), and all the charter rights passed to this company, 

en there was further legislation on February 10th, 1876 
39 V10. ch. 63 (0.); March 2nd, 1877,40 Vic. ch. 85 (0)’

fvUaT It' I8®3' 46 Vic- ch- 16 (O-)! March 25th, 1884,’ fT'c-h. 77 (0.) of Which the latter, in clause 4, is impor- 
n ,re erring to debentures to beeither perpetual or termin­

able The original position of the parties was, that although 
aston could take, the city could not give. The city only 
a e power to permit this particular company to operate, 
t could not itself operate, nor could it permit anybody 

Ae to do so. What the city had the right to do it got 
tom the sovereign power, as the right to grant patents ; 
no estate or right vested in the city. It was merely the 
exercise of a power: See Bank of Augusta v. JSarle, 13
mb ,?tP' 5?5; aDd Bouvier’8 law Dictionary, p. 687, 
the rit ranchi8e." Although apparently a grant from 
Je city dmectly.it wrm in reality from the legislature:
chL^biw^ ™”’ U1 N-T- PP' !-27- The fran-
and o ^Fanted WaS ProPerfcy belonging to the company, 

d 88 there were no words of limitation the grant is for
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Argument, the life of the corporate body. This privilege could not be 
said to end with the thirty or thirty-five years, even if 
notice were given by the city. There must be something 

to be done. It thus became not a fee simple or amore
lease, but a qualified or base fee. A fee because it may 
last for ever, and a base fee because it may be ended. A 

all fours is Davis v. The Memphis and Charlestoncase on
R. W. Co., 39 Am. & Eng. R. Cas. 65. This case is 
perfectly applicable to the 18th resolution before men­
tioned. Until this option is exercised, it continues as a 

privilege annexed to this estate which the company . 
has. The city virtually granted an estate in fee with the 
privilege of assuming the ownership on payment of its 
value : see Milhan v. Sharp, 27 N, Y. 611, 620; New 
Orleans, etc. R. W. Co. v. Delamore, 114 U. S. 501-7-10. 
The franchise to be a corporation, and the franchises which 
may belong to the corporation differ in this respect, the 
one may be_ alienated; the. others cannot : Chitty on 
Prer., pp. 132-3 2 ; Kyd on Corporations, vol. 1, p. 14. 
By the Relief Act 32 Vic. ch. 81 (0.), the words in sec­
tion 1, “ shall acquire good title,” must mean a good title 
to the franchise, and therefore this right contended for 
passed. The legislature would not have granted the right 
to mortgage in perpetuity unless there was a right to hold 
in perpetuity. The right on the part of the city to run is 
assumed in the right to take over the- property. The 
Court will not allow the sale of part of the property; it 
cannot be divided, and therefore it must have been inten­
ded that all passed : See One v. Tide Water Canal Co.
24 Howard 257-263 ; People v. Brooklyn etc. R. W. Co,
89 N. Y. 75, 84-5 ; Redfield v. The Corporation of Wick­
ham, 13 App. Cas. 467 ; Gardner v. London, Chatham ami 
Dover R. W. Co., L. R. 2 Ch. at p. 217 J Peto v. Welland 
R. W. Co., 9 Or. 465, 458 ; Galt v. The Erie amd Niagara 
R. W. Co., 14 Gr. 499. By the 18th resolution until value 
paid, the property does not change hands. Property does I 
not mean only rolling stock and the like, but that which I 
enables this to be used. The case is brought within the I 
Turnpike' Co. v. Illinois, 96 U. S. 68. The case City of I
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r
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Wo v. Toronto Street R. W. Co., 15 A. R„ pp. 30, 49, A,„ 
50, aids in this construction ; also Toronto Street R W. Co 
r. Fleming, 38 U. C. R 116. The arbitrators exceeded 
their authority. They were simply to value, not to de­
termine whether the items should be allowed 
was for another forum to determine, 
medium of the city, acting as a delegate, thi 
conferred, without which the right to be a corporation 
would be useless. This franchise of the company is noces- 
wry or the carrying on of its work. The city could not 
operate it; it had no power, either by enactment or as 
inherent in it : See Dillon on Mun. Corp., 4th ed„ vol. 2 ' '
„ Jacks™ G<™nty Horae R. W. Co. v. Interstate 
Raprd Transit R. W. Co., 24 Fed. R. 306 ; Syracuse Water 
Go. v. Syracuse Water Co., 116 N. Y. 167; Davis v 
Mayor etc., of New York, 14 N. Y, at p. 529 ; Stabbing v!
The Metropolitan Board of Works, L. R. 6 Q B 37.

iTZ V- Sch°°l Boardfor A°ton, 14 App. Cas! 15.V 169 Mayor etc .of Montreal v. Brown and Spingle, 2
pp. as. , 184. As to the pavements, from 1877 

onwards, the city did the whole work of constructing and 
pairing the streets, and assessed the company. I„ 1884 

the company refused to pay the amount assessed because 
to work was not permanent, and an action was brought

bvMr J r «Sa,d matt6r’ Which resuIted in a reference 
/J, ,' Justl“ “ose- and ln order to save the expense and 
pssible result of such an award under such reference, the' 
agreement of January, 1889, was entered into, whereby 

e company agreed to pay the arrears claimed by the
Sav *600g° 1 damageS C,aimed the company and
to pay $600 a mile per annum for the future. For this

rae rnT rePair a"d COnstrUct without making anv 
«large to the company, and therefore under this
œent, the company became entitled to th 
constructed on

LVOL

Id not be 
, even if 
imething 
iple or a 
3 it may 
ided. A 
larleston 

case is 
ire men- 
lues as a 
company . 
with the 
it of its 
20; New 
501-7-10. 
es which 
pect, the 
bitty on 
1, p. 14. 
Is in sec- 
pod title 
nded for 
the right 
it to hold 
to run is 
ty. The 
perty ; it 
Bn inten-
'mwl Co.
:. W. Co., 
of Wick­
ham amd
Welland 
Niagara 
itil value 
erty doee 
at which 
ithin the 
e City

377

I
I

or not. That 
Through the 

s right was

I!

sec.
1

1

I

I

agree- 
6 pavements thus

3 WMd int“'v/hich cSLThVaiÏt'rÎtom “ave' 

i l « Z'6 "bi?rat0ra W6re b0™d ‘0 value all that

paveZr, V" n n°tiCe' “d this embraced al> the
1» ements: bee Regina v. London and North-Western

1

%

W-



I
I

XXII.]

other l 
right t 
affirme 
of the i 
Caa. 65 
and be 
a pecul 
vileges 
stronglj 
Turnpi 
elusion 
the fen 
all that 
with ey­
ing poi: 
respondi 
all its e> 
to be ta 
years ce 
ments, tl 
The agre 
mere tei 
These wi 
needed i 
under tl 
and paid 
allowance 
respect I 
making i 
quarter o 
for, paid

[VOL.THE ONTARIO REPORTS.

R. W. Go/3 El. & Bl. 443 ; Browne & Theobald’s Law of 
Railway/Companies, 2nd ed., p. 160.

Robinson, Q. C., S. H. Blake, Q. C., and Thomas Caswell, 
for the respondents. If the contention is as claimed by the 
appellant, it is strange that no language is used which 
primd facie imports such a conclusion as that which is 
asserted on behalf of the company. Here there is no right 
given from or by the sovereign power, or the legislature 
representing it. The corporation simply gives a privilege 
as to certain lands. The argument of the appellant is 
based upon the persistent misnomer of this privilege as a 
franchise and their adding to it the word “ perpetual.”' The 
property the subject of the first ground of appeal is not a 
franchise. It is parti of that which was acquired under 
this so called franchise. In all the proceedings the words 
“ franchise ” and “ perpetual franchise ” were not heard 
of in connection with the property of the,company. It is 
not unreasonable in construing these documents not only 
to look at the surrounding circumstances,, but also to see 
during the thirty intervening years the construction that 

placed upon them by the parties to them, and lookingwas
at their own exposition of their meaning. Uniformly the 
idea of perpetuity is negatived and the limited continuance 
is ever and distinctly affirmed. The cases cited for the 
most part deal simply with the position that there may be a 
perpetual charter, but these authorities conclusively show 
that this may be qualified or limited as to time, as it may 
be in other respects. The city could not give this right in 
perpetuity : Dillon on Mun. Corp. 4th ed., sec. 705. 
By the Municipal law, the roads are vested in the 
the municipality. The American authorities must all be 
qualified by the legislative or charter rights granted in the 
various localities. This is no more a franchise than the 
right to lay gaspipes, or as to drainage is. It is 
matter of local agreement. Here the agreement was to 
permit the company to construct and operate (Tstreet rail­
way. The right of the company could not be used unless 
by the consent of the municipality, and on consenting the 
municipality may impose terms as to the time as well as

clear was
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other matters. The legislature granted to the city the Argument 
right to work the railway, based upon the position thus 
affirmed. There is no case which warrants the contention 
of the appellants. Davis v. Memphis, 39 Am. & Eng. R.
Cas. 65 raised simply an abstruse question as to reverter, 
and because of the peculiar circumstances of that case 
a peculiar rule had to be applied. Franchises and pri­
vileges of a like nature are always construed most 
strongly against the donee in favour of the public •
Turnpike v. Illinois, 96 ü. S. 63, 68-9. If the con- 
clusim be not as contended for by the respondents, that 
the thirty years’ period and the agreement of 1861 govern 
all that has been done, then we have chaos introduced, for 
with every fresh extension there must be a different start­
ing point of time. Whereas, on the contention of the 
respondents, the thirty years' date for the original line with 
all its extensions. The agreement is not unilateral, 
to be taken
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whole. The city is bound for thirty 

years certain, and so is the company. As to the pave- 
ments, the company cannot possibly claim these pavements 
The agreement of January 19th, 1889, was upon its face a 
mere temporary arrangement. There 
These were to be paid. The city 
needed in the meantime, but 
under

as a

:
I:

were arrears due. 
to do all the repairs 

the company could only 
the Act claim in respect of roads constructed for 

«nd paid for by them, and these were not of that class, no 
allowance could have been made by the arbitrators in 
respect thereof. Any other contention would result in 
making the company a present of a sum of nearly one 
quarter of a million of dollars for roads not constructed 
tor, paid for, or used by the company, which it is perfectly 
«ar was not under the agreement intended by either of

was
as

■
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■ «

April 5th, 1892. Robertson, J. :__

The motion is made on behalf of the Street Railway 

mpany to set aside the award made in the above matter by 
tiis Honour Judge Senkler, and Charles H. Ritchie, Q.0 ,

«
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Judgment, two of the arbitrators appointed to determine the value of 
Robertson, J. thef,property of the Toronto Street Railway Company, of 

which the city of Toronto was assuming the ownership in 
pureuauce of the right reserved in the agreement between 
the said city and Alexander Easton respecting the said 
street railway, and of the statutes in that behalf, or for 

reference back.
The parts of the award complained of are in these words:
“ We are of opinion that upon the true construction of 

the agreement of March 26th, 1861, between the cor­
poration of the city of Toronto and Alexander Easton, 
and the resolutions recited therein, the right and privi­
lege to construct, maintain and operate street railways 
upon certain streets in the city 'of Toronto, was granted to 
the said Easton for the period of thirty years from the 
date therein mentioned only, and not in perpetuity, anil 
that all street railways constructed in the city of Toronto 
by said Easton, or by the Toronto Street Railway Com­
pany, have been constructed and operated under privileges 
for the same term of thirty years, and not in perpetuity ; 
and in valuing said railways we have valued the same as 
being railways in use, capable of being, and intended to be 
used and operated as street railways, but have not allowed 
anything for the value of any privilege or franchise extend­
ing beyond said period of thirty years, as we consider no 
privilege or franchise exists beyond that period.

We are also of opinion that on the true construction 
of the agreement of January 19th, 1889, between the 
Toronto Street Railway Company and the corporation of 
the city of Toronto, the company is not entitled to be paid 
for permanent pavements constructed by the city subse­
quent to December 31st, 1888, and wé also think that 
such pavements cannot be considered as having been 
structed or paid for by the company as to entitle it to any 
allowance therefor under the fifth section of chapter fifty- 
eight, .fortieth Victories (Statutes of Ontario,!, and we have, 
therefore, not allowed anything in respect thereof."

The grounds upon which the motion is made are :

THE ONTARIO REPORTS.380 XXII.]
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decHnlt to ,6XCeeded their jurisdiction in Judgment
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Judgment, said arbitrators with directions to them to value the said 
Robertson, J. properties of the .said street railway company on the 

grounds aforesaid.
5. And for the costs of this motion.
The history of the transaction out of which this litiga­

tion has arisen commences in the year 1861, in the early part 
of which a petition was presented to the city council signed 
by residents of the city praying the council to sanction 
the construction of street railways on certain streets of 
the city; and certain proposals in regard thereto 
made by one Alexander Easton, with reference to the con- 
struction of such railways. Thereupon, on March 14th, 
1861, the council of the city passed a series of resolutions 
upon the subject, setting forth the terms on which the 
corporation would enter into an agreement with Easton, 
in regard to his proposals. There were twenty-four of 
these resolutions, the first of which was in these words 
“ That Alexander Easton be authorized to lay down street 
railways of approved construction on any of the streets of 
this city, such railways being of approved construction, 
and worked under such regulations as may be necessary 
for the protection of the citizens.

The 20th resolution provided, that: “The agreement 
to be made hereunder shall only have effect after the 
legislation necessary for legalizing the 
been obtained.”

On March 26th, 1861, an agreement embodying these 
resolutions in extenso, was entered into between the city 
and Easton, and afterwards legislation in reference thereto 

had.ttnd “The Toronto Street Railway Company, 
was incorporated by 24 Vic. ch. 83 (assented to on May 
18th, 1861). By the 4th section: “The company are here­
by authorized and empowered to construct, complete, 
maintain and operate a double or single iron railway, with 
the- necessary side tracks, switches and turnout, for the 
passage of cars, carriages, and other vehicles adapted to 
the same, upon and along any of the streets or highways 
in the city of Toronto, and the municipalities immediately
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Srgtlh:Hm;tS°Vhe “id city, or any of them, and Jument.
to take, transport and carry passengers upon the same» ------

He power an.I leTO „l .nire.l» ,nd

ZïrlT “"™”~
By section 5: “The company shall have full power to 

use and occupy any, and such parts of any of the streets 
or highways aforesaid, as may be required for the purpose 
o them ra. way track, and the laying of the rails, and the 
naming of their cars and carriages; provided always that 
the consent of thesaid city and municipalities respectively, 
shah be first had and obtained, who are hereby respectively 
authorized to grant permission to the said 
construct their railway aforesaid, within their respective 
limits, across and along, and to use and occupy the said 
streets or highways or any part of them, for that purpose 
upon such conditions, and for such period or periods as 
may be respectively agreed upon between the company and 
them9”"1 C'ty °r °ther municiPali‘ies aforesaid, or any of

By section 12 : “ The company may purchase, lease, hold 
or acquire, or transfer any real or personal estate necessary 
lor carrying on the operations of the company.”

y*16 Sectors of the company may, 
ram time to time, raise or borrow for the purposes of the
«lOnZ inytlSUm °r SUms not seeding i„ the whole 

by ‘‘'I,S9Ue of bonds °r debentures, in sums of 
t less than $100, on such terms and credit as they may
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Judgment, ting to the construction of the railway for the paving.

laws etc., for giving effecbtoMiy such agreements. Then 
section 16 is in these words V“ And whereas the said 
corporation of Toronto, on the 22nd day of March, 1861, 
entered into an agreement bearing that date, under the 
seal of the said city, with the said Alexander Easton (the 
promoter of the company), for the construction and opera- 
ting of street railways within the said city, upon certain 
conditions therein mentioned, and among other things it 
was agreed that, so soon as legislative sanction was given 
to the same, that a by-law of the said city should be passed 
in accordance therewith ; therefore ihe said recited agree­
ment shall be held to be a valiMnd binding agreement, 
and that the corporation of Toronto had full power and 
authority to enter into and make such agreement upon the 
conditions and for the purposes therein mentioned, and the 
said corporation are hereby authorized to pass any by-law 
or by-laws for the purpose of carrying into effect the said 
recited agreement.”

The agreement referred to was based upon the before 
mentioned resolutions, the eighteenth of which is perhaps 
the most important, as bearing on the question before me. 
It is in these words :—

* ■■ Eighteenthly. The privileges granted by the present
agreement shall extend over a period of thirty years from 
this date, but at the expiration thereof the corpora ioa 
may, after giving six months’ notice, prior to the expira­
tion of the said term, of their intention, assume the owner­
ship of the railway, and all real and personal property 
in connection with the working thereof, on paymen o 
their value, to be determined by arbitration, and m “W 
the corporation should fail in exercising the right o 
assuming the ownership of the said railway at the expi 
tion of thirty years as aforesaid, the corporation may, » 
the expiration of every five years to elapse after 
first thirty years, exercise the same right of assuming
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the ownership of the said railway, and of all real and Judgment, 
personal estate thereto appertaining, after one year’s notice, Rototëmj J. 
to be given within the twelve months immediately pre­
ceding the expiration of every fifth year as aforesaid, and 
on payment of their value to be determined by arbitration.” $

- The 19th resolution is also important, and is in these 
words : “ Nineteenth. Should the proprietors at any time 
give up the railway, or cease to exercise the privilege here­
by grunted to them for a period of six months, they shall 
forfeit the entire property, including the rails, cars, etc., to 
the benefit of the corporation.”

The agreement entered into goes on to state : “ That in 
consideration of the amounts to be paid to the city 
by Easton ($5 per annum for each car run on the rail­
way), and the! covenants and agreements in the said resolu­
tions and this"1 agreement contained, and on his part to be. 
kept and performed, the parties of the first part” (the city)
“ do hereby give and grant unto the said party of the second 
part ” (Easton) “ his executors, administrators and assigns, 
the exclusive right and privilege to construct, maintain 
and operate street railways, by single or double tracks, 
with all necessary turnouts, sidetracks and switches, in 
along and upon King street, Queen street and Yonge 
street in the said city, together with the right to the 
use of the tracks of the said railways as against all 
other vehicles whatsoever, for the said term of thirty 
years, upon the conditions, and subject to all the pay­
ments, regulations, provisions and stipulations in the 
above recited resolutions and these presents expressed and 
contained,” etc., etc.

Afterwards, on July 22nd, 1861, the council passed the 
necessary by-law (No. 353) reciting the original petition, 
proposal and resolutions, also the agreement, and the fact 
of legislation, etc.

Subsequent agreements were entered into between the 
newly incorporated company, and the corporation of York- 
ville, and the Toronto Roads Company, the terms of which 
it is not necessary to set out in this connection. After the
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Judgment, formation of the street railway company, however, Easton, 
Robertaon, J. in January, 1862, duly assigned to that company all the 

rights secured to him under the agreement with the-city 
of Toronto, in these words, “ doth hereby assign, transfer 
and make over unto the party hereto of the second part, 
and their successors, the said hereinbefore recited agree­
ment, and all the rights, privileges, powers, franchises 
and authority therein contained and conferred, and all the 
right and property, and interest of him the said party 
hereto of the first part in and to the same, for and during 
the full term of thirty years therein mentioned.”

Under section 13 of the Act of incorporation, bonds or 
debentures of the company to the extent of $50,000, and a 
conveyance in trust to the Honourable William Cayley, to 
secure these debentures, was made by the company on 
February 10th, 1862 :—This conveyance granted to Wil­
liam Cayley, “ his heirs and assigns, and successors in the 
trusts hereby created, all the lands, street railway and 
property of the company, etc., etc., with the appurtenances 
belonging to, or to belong to, the said railway company, or 
used, or to be used therewith, and all franchises, rights 
and privileges of the said parties of thgjiçst part, whether 
acquired by their charter or otherwise,” etc., etc.

The company incorporated in 1861, built only two of 
the lines contemplated by the original agreement, via, 
Queen street, from Yonge street to the Asylum, and Yonge 
Street^ from King street to Bloor street, using 
nection w ith these lines tracks laid' from the junction of 
King -and Yonge streets eastward to the St. Lawrence 
Market. The King street line mentioned in the 21st 
tion was not built by this company.

The company having become insolvent, and their bonds 
being in arrear, an Act was obtained, in 1869, enabling the 
Honourable William Cayley, the mortgagee in trust, to 
sell .the property.

This Act is 32 Vic. ch. 81 (O.), and inter alia, recites : 
" Whereas it is necessary that the said railway and its 
franchises should be absolutely sold to secure the uninter-
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rapted working of the said railway.” ”8And then it enacts: Judgment 
“ Notwithstanding anything in any law or statute to the Robertson, J. 
contrary, it shall be lawful for the said William Cayley, 
etc., to proceed, etc., to sell thereunder the said railway, 
and all the chattels, rights, privileges and franchises of 
the said company, etc., by public auction, etc., and by and 
under such sale the said purchaser, his heirs, etc., shall 
acquire a good title to the said railway, and all the chattels, 
rights, privileges, franchises and appurtenances thereto 
belonging, or in anywise appertaining, freed and discharged 
etc., and shall have full power to sell and dispose of the 
said railway rights, privileges, and foreclosures, or to 
and work the same, etc., etc. * * Such purchaser shall 
and may have, enjoy, exercise and enforce all the rights, 
powers, claims, benefits, franchises and privileges granted 
to, or conferred on or held, etc., by the saidWlway com-
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pany, by or under the Act of incorporation of the said 
railway company, or any amendments thereof, as fully and 
effectually as if such claim had been granted to such 
purchaser, and shall be subject to all the obligations im­
posed by the original Act of incorporation of the said 
company,” etc., etc.

Under this Act the road was sold to William T. Kiely 
on April 7th, 1869, and the habendum is in these words : 
" The said the Toronto Street Railway, and all the chattels, 
rightq, privileges and franchises of the said Toronto Street 
Railway Company, and all the appurtenances,” etc.

By subsequent mesne conveyances the property became 
vested in Wm. T. Kiely and George W. Kiely, each being 
interested to the éxtent of an undivided half. And they 
afterwards obtained an Act of incorporation from the legis­
lature (36 Vic. ch. 101), incorporating them and others 
under the name of the Toronto Street Rail way Company,and 

' f°r other purposes, and among other things it declares, the 
company shall have and enjoy all the rights, franchises, 
etc., enjoyed by the proprietors, etc., and shall be subject to 
all the obligations imposed by the Act, 31 Vic. ch 81 (the 
Relief Act), and also by the Act, 24 Vic. ch. 83 (incorpo-
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Judgment, rating the original street railway company), “ and shall be 
Robertson, J. subject also to any valid and subsisting agreements,

Rants and by-laws, made and enacted by and between the 
corporation of the city of Toronto and the said former 
company, of any of the proprietors under any of the afore­
said Acts,” etc.

This new company went on and not only operated the 
railway then constrocted, but from time to time extended 
its lines to numerous other streets within and beyond the 
cjty limits proper, and on November 23rd, 1889, the city 
gave the company notice of their intention, at the expira­
tion of the term of the franchise (sic) granted to Alexander 
Easton, to assume the ownership of the railway, and of all 
real and personal property in connection with the working 

t thereof on payment of their value, etc.
The Chancellor, in pursuance of 52 Vic. ch. 15 (O.), sec. 

7, on the application of the city, by an order made on June 
18th, 1890, appointed Edmund John Senkler, Esq., Judge 
of the County Court of the County of Lincoln, Samuel 

. Barker, Esq., Barrister-at-Law, and Charles H. Ritchie, 
Esq., Q.C., the arbitrators, to ascertain the value to be 
determined by arbitration under the agreement entered 
into between the city and Alexander Easton. These gen­
tlemen took upon themselves the burden of the said arbi­
tration, but Mr. Barker, not being able to agree with the 
other two, declined to join with them in making the award.

Messrs. Senkler and Ritchie were of opinion that, 
upon the true construction of the agreement, of March, 
1861, and the resolutions recited therein, the right and 
privilege to construct, -maintain and operate the street 
railways in question, was granted to Easton, for the period 
of thirty years, from the dateUherein mentioned only, and 
not in perpetuity, and that all the street railways which 
have been since constructed have been so constructed and 
operated under privileges for the same ten* of thirty 
years, and not in perpetuity, and they have valued the 
same as being railways in use, capable of being and intended 
to be used and operated as street railways, but have not

THE ONTARIO REPORTS. XXII.]

allowei 
beyonc 

On t 
filed in 
join in 
Senkle 
forwan 
operate 
for by 1 

way.
This 

pective 
unaniru 

Then 
19th, If 
by the < 
there w 
Ritchie 
be consi

cove-

I
it

F

i 1
compan;
therefor
(0.)—W

I also
I motion *
I and Rite 

which w 
for the a 
was ent: 

I pavemer 
assuming 
tertainec 
this ques 
them am 

In regj 
advantag 
the sevei 
had for t 
tion, I he

1
;

8
1

6(



I II[VOL XIII.] SE TORONTO STREET H. W. CO.

allowed anything for any privilege or franchise extending 
beyond that period. °
^On the other hand, as I understand it, from the affidavit 
filed by the appellants made by Mr. Barker, he refused to 
jom in the award because, contrary to his opinion, Messrs. 
Senkler and Ritchie refused to entertain the claims put 
forward by the railway company, that their franchise to 
operate the railway was “ property » to be valued and paid 
for by the "city, on its assuming the ownership of the rail­
way.

This was the first matter of contention between the res­
pective parties, and on which the arbitrators were not 
unanimous.

Then, the next point arose on the agreement of January 
19th 1889, as to the “ permanent pavements ” constructed 
by the city, subsequent to December 31st, 1888, on which 
there was also a difference of opinion. Messrs. Senkler and 
Ritchie being of opinion that such pavements should not 
be considered as having been constructed or paid for by the 

_ “mP“y. and that the company was not entitled to charge 
therefor, under the 5th section of chap. 58 of 40 Vic. 
(0.)—whereas Mr. Barker was of the opposite opinion.

I also understand, from the third portion of the notice of 
motion and the argument before me, that Messrs. Senkler 
and Ritchie were also of opinion that, under the agreement 
which was the basis of the reference, it became 
for the arbitrators first to determine whether the company 

entitled to compensation for the “ franchise,” and " the 
pavements ” as “ properties ” to be paid for by the city on its 
assuming the ownership of the railway-before they en­
tertained the question of their respective values; and on 
this question there was a difference of opinion, also, between 
them and Mr. Barker.

In regard to these several differences, I.have not haffthe 
•avantage of perusing, or in any way being informed of 
the several reasons which these several learned gentlemen 
bad for their respective conclusions, but with that excep­
tion, I have had the most elaborate and learned 

60—VOL XXII. O.B.
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judgment. 0£ emjnent counsel on both sides, and not only what they 
Robertson, J. personally urged before me, but I have availed myself of 

the arguments addressed to the learned arbitrators, re­
ported in extenso, all of which, together with the multitu­
dinous authorities and decisions of the courts not only of 
this province, but of England and the United States, which 
were referred to by them, I have perused and considered, 
the case having been presented to me on both sides, in 
such a manner as to have made it most interesting.

I shall discuss these questions in the order in which they 
were presented, and therefore shall consider the one, 
whether the “ franchise ” granted by the city by authority 
of the Act of the legislature was in perpetuity, or for the 
limited period of thirty years only ; and whether, if I con­
clude it was in perpetuity, the majority of the arbitrators 
were right in refusing to allow anything for it, as a “ pro­
perty ” extending beyond that period, before disposing of 
the other, which has reference to the permanent pave­
ments constructed by the city, under its agreement with 
the company in January, 1889.

It is contcmled by the city that the privilege granted is 
not a franchise in the sense claimed for it by the company, 
but a mere easement, and that at the expiration of thirty 
years from the date mentioned in the agreement, that 
“easement” reverted .to the city; that the “franchise” 
referred to in the several Acts of the legislature, touching 
and concerning this railway company and its predecessors 
in title, was a right or privilege to construct the several 
lines of railway on the streets of the city, and to operate 
them under certain conditions, including the right to levy 
tolls, etc., for the period of thirty years only.

On the other hand, the company contends that these 
privileges are what is known as “franchises," and embrace
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franchise can only emanate, the city being a Judgment, 
necessary consulting party by reason of i*s municipal jmjis- Rob^Sn, J. 
diction over the streets within its corporation limits, and , 
for the maintenance and keeping in order of the same for ' 
the use of the public. It is also contended on behalf of the 
company, that in regard to the subsequent extension of 
the railway lines to other streets than those which 
constructed by the first company, there is no agreement as 
to the time the company

■

I !
■

were

to be allowed to use such 
streets, and therefore there is no limitation of thirty y 
But in case the contrary is held, and the thirty yéars’ pro- 
vision is applicable to njore subsequently constructed lines 
then the company contend that that time should be calcu­
lated from the date when the company was permitted to 
construct and operate each new line, and not from the time 
mentioned in the agreement of March, 1861.

It will be convenient to dispose of this Contention before 
discussing the general question in which it is involved, and 
in order to do that satisfactorily it will be necessary to 
bear in mind all the facts and circumstances surrounding 
and connected with the dealings and transactions of the 
city and the several persons and corporations who have 
from time to time been engaged and interested in this 
street railway enterprise.

The question of street railways in the city of Toronto 
was brought before the council of the city by certain rate­
payers, who petitioned it early in the year 1861, to sanc­
tion their construction, and this petition was followed by 
an application made by one Alex. Easton, for leave to 
struct.
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Tho result Was that the council passed a séries of 
resolutions, the first of which was, that Easton be autho­
rised to lay down street railways, etc., to be worked under 
such regulations as might be necessary for the protection 
of the citizens. The fifth resolution declared that “ the 
location of the line of railway on any of the streets shall 
not be made until the plans thereof shewing the position 
Of the rails and other work on each street, shall have been 
submitted to and approved by the city surveyor," etc. ; and
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"Judgment, by the eighth resolution, the railway was not to be opened to 
Robertson, J. the public, nor put in operation, until the sanction of the 

council had Sen previously obtained by means of a special 
resolution to that effect, etc. : and by the twenty-fourth 
resolution, it is declared that, “in the event of any other 
parties proposing to construct railways on any of the 
streets not occupied by the party to whom the privilege is 

to be granted, the nature of the proposals thus made 
ill be communicated to him, and the option of con­

structing such railways on similar conditions as are herein 
stipulated, shall be offered, but if such preference is not 
accepted within one month then the corporation may 
grant the privilege to any other parties."

These resolutions were embodied in an agreement 
which was afterwards in accordance with a provision 
made therein, legalized or authorized to be made by the 
legislature (24 Vic., ch. 83), and in that statute it is 
enacted that the company, which was also incorporated by 
that Act, was thereby “authorized and empowered to 
construct, complete, maintain and 'Operate a double or 
single iron railway, etc., * * upon; and along any of 
the streets or highways of the city of Toronto,” etc. ; and 
by sec. 5, the company shall have power to use and occupy 
any and such parts of any of the streets, etc., as may be 
require*! for the purposes of their railway track, etc.

Now, up to the time of its insolvency, the only streets 
occupied by the original company were, Queen street from 
Tonge street to the Asylum, and Tonge street from King 
street to Bloor street, using in connection with these lines, 
tracks laid from the junction of King street and Tonge 
street eastward to the St. Lawrence Market : when an Act 

obtained in 1889-(32 Vic/ch. 81), to provide for the 
sale of the railway, etc., under the mortgage to Mr. Cayley, 
which mortgage'granted to Mr. Cayley “all franchisee, 
rights and privileges of the company, whether acquired by 
charter or otherwise,” Under this Act Mr. Cayley conveyed 
the whole of the railway property, and all its rights 
privileges and franchises, etc., to a Mr. Kiely, who after-
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dto wards procured an Act incorporating a new company, and Judgment, 

which new company became the proprietor of the saidBob^ 
railway property. Another Act (36 Vic., ch. 101), was 
then obtained “to remove certain doubts as to the powers 
of the proprietors of the railway, and to incorporate them 
and others under the name of the Toronto Street Railway 
Company, etc., and by its sixth section it was declared that 
the company inter alia, “shall be subject also to any valid 
and subsisting agreements, covenants and by-laws, made 
and enacted by and between the corporation of the city of 
Toronto and the said former

the
icial n, J.

rrth
ther
the

;e is 
lade 
con- 
irein
not company, or any of the pro- 

i prietors under any of the aforesaid Acts,” being 32 Vic., 
ch. 81, (the Relief Act), 24 Vic., ch. 83 (the Act incorpo­
rating the original company). The company thus incor- 
porated is the company now before me in this matter; 
and after i* became proprietor, from time to time, ex­
tended the lines of railway authorized by resolutions of the 
council, passed from time to time as required, to numerous 
other streets within the city, as to which, however, there 
was no agreement as to time and details, other than the 
original agreement of March, 1861.

After due consideration, I am of opinion that all these 
lines subsequently constructed and operated by the present 
company on the streets, other than Queen and Yonge, 
were so constructed and operated under and by authority 
of that agreement, and subject to its several conditions; 
and that the period of thirty years is to be calculated from 
the date of that agreement, and not from the several 
times when the city subsequently gave permission to the 
company to operate on these several additional streets.

It is manifest to my mind that the original intention of 
both parties to the agreement was only to advance and 
extend the railway system throughout the city, as the 
requirements of the citizens might, from time to time, de­
mand. It is clear that the agreement, and the statute 
authorizing it, extended to every street within the limits 
of the city and the adjoining municipalities, subject only 
to the leave and license of the city being granted to
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Judgment, struct and operate the several lines after the company 
Robertson, J. had complied with the requirements of the city, as certified 

by its surveyor. This, I have no doubt,-was the intention; 
and to construe it otherwise would create difficulties so 
innumerable that the ultimate working of the system 
could not be carried on. In my judgment, therefore, the 
true intent and meaning of the agreement and the statute 
is, that when the thirty years expired under the agreement 
of March, 1861, viz., in March, 1891, the right reserved by 
the city to assume the ownership of the railway extended 
to the whole system, and not merely to that small portion 
of it which was first constructed and operated by Easton 
and his company, but to whatever might be in existence 
at the time when the city might determine to assume the 
ownership.

Then, as to the question of “ franchise." The words of 
the agreement are : “ The privilege granted by the
present agreement shall extend over a period of thirty 
years from this date.” Now. what is “the privilege 
granted”? The first resolution iiffords an answer: “That 
Alexander Easton be authorized to lay down street rail­
ways, of approved efiTstruction, on any of the streets of 
the city,” * • to bà>“ worked Under such regulations as 
may be necessary for the protection of the citizens.” Then 
follows the “ regulations," which include the works neces­
sary for constructing and laying down the several tracks, 
and all regulations, etc., in regard to taking up streets, 
license fees, times of running, duty of conductors, etc., eta 

At the time this agreement was entered into the city 
had not authority to grant this “ privilege,” but provision 
was made that until legislative authority was obtained the 
agreement was to be of no force or effect. This legislation 
took place, and by the same Act a company was incor­
porated for the purpose of working out the enterprise cov­
ered1 by the agreement. Then, going back to the resolu­
tions on which the agreement is based, we find that by the 
eighteenth resolution it is provided that at the expiration 
of the thirty years, " the corporation may, after giving six
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months notice prior to the expiration of the said term Judgment, 
of their intention assume the ownership of the railway
and all real and personal property in connection with the
working thereof on payment of their value, to be deter­
mined by arbitration." Then comes a further provision, 
which to my mmd gives the real character of the “pri- 
vdege granted, and affords most cogent evidence of 
what the real intention of all the parties v^s at the time of 
entering into this agreement, and this provision is in these 
words : And in case the coiporation should fail in exer­
cising the right of assuming the ownership of the said rail- 
wayat the expiration of the thirty years, as aforesaid, the

7 TS-'fthe eXpirati0n offive y^rs, to elapse 
after the first thirty years, exercise the same right of as­
suming the ownership of the said railway, and of all real
2- P7°,nal .6State theret0 appertaining, after one year’s 
notice to be given within the twelve months immediately 
preceding eveiy fifth year as aforesaid, and on payment 
of their value, to be determined by arbitration.” 

this, it will be seen, is a mere right reserved on the part 
the city, which could be exercised or not ; the exercising 

of it however, could not take place until'the expiration of 

l/ . !r y^ears' T°that extent the railway company may 
he sa,d to be absolute masters of the situation, and, in 
Of failure to give the require/notice, according to the pro­
mo that position would continue for another five years 
absolutely, and soon for another, and another five years, 

tte option of the city. But more than this, the giving 

e notice would not of itself disturb the railway com- 
i er! rst h® an ascertsinment by arbitration of 

amnliu0 ^ pr°perty> and-what « more important, the 
•mount thus ascertained must be paid by the city to the
“ . y company ; so that there are at least three things to 

Xcdone before the city could "assume the ownership." 

ton. 6n; “ *hh “ privilege " a mere " easement," or is it, as 
whau f 7 ?! COmpany' a “franchise"; and if so, of 

”ature 1 After much consideration the conclusion I 
b,Ve COme t0 “-«-atit is a "franchise» which the company
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Judgment, enjoyed under their charter from the aovereign power, the 
Robertson, J. legislature, although to be exercised only by and with the 

consent and approbation of the city corporation, in whom, 
qpder the Municipal Act, every public road, street, bridge, 
or other highway in the city, is vested for the use of the 
public, and which consent and approbation was manifested 
by the grant contained in the agreement of March, 1861 ; 
and iso long as the city did not choose to exercise its re­

right in regard thereto must continue to exist in 
the railway company, subject to forfeiture, provided for in 
the 19th resolution

I think it clear, without the sanction of the legislature 
the “ privilege " granted by the city would have no force or 
effect as put by Mr.1 McCarthy, Q. C., and Mr. Moss, Q. G, 
in their able arguments before me ; without some legisla­
tive authority the city was incapable of sanctioning any 
use of its streets or highways by means of a street railway 
such as was contemplated here ; they could not lay down 
such a street railway upon their highways themselves, or 
sanction the laying down of them, either by a company or 
an individual ; in other words, if they had attempted to 
do so they would have laid themselves open to an action 
or indictment for obstructing the highways. Mr. Dillon 
in his work on Municipal Corporations, 4th ed., vol. 2, sec. 
660, says : “ The king cannot license the erection or com­
mission of a nuisance (and he refers to Viner's, Abr. 
Title ‘ Nuisance F’.). Nor in this country’’(the United 
States of America) and it is the same in Ontario, “ Can a 
municipal corporation do so by virtue of any implied or 
general powers. A building, or other structure of a like 
nature, erected upon a street without the sanction of the 
legislature is a nuisance, and the local corporate authori­
ties of a place cannot give a valid permission thus to 
occupy streets without express power to this end conferred 
upon them-hy charter or statute ’’ ; and he cites a number 
of American authorities in support of this. But it is not 
necessary to pursue this particular question here, because 
the city corporation, in 1861, recognized exactly its powers
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under the law as it then existed inasmuch as the agreement Judgment 
entered into between the city and Easton provided that^b^ j 
until leg,slat,ve sanct.on was first obtained the •' privilege " 
wh,ch they were willing should be granted to Easton should 
have no force or effect.

The grant of this “privilege" having been sanctioned 
by legislative authority what does it 
before stated, the learned counsel 
contended that it was a mere easement ; on the other 
hand counsei for the company contended it is mere 
than that. It ,s in fact they say a qualified or base 
fee winch accord,ng to Kent in his Commentaries (Black, 

ed.), vol. 4, p. 10, is an interest which 
for ever ; but the estate is liabl
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touch estates are deemed fees, because it is said they 
have a possibility of enduring for

Again it is contended, and I think with great force, that 
thpre ,s no reversion; that is to say, having granted the 
base fee having granted an estate which by possibility 
may act for ever, the grantor retains no estate which he 
can sell or dispose of, because the fee cannot be in two per- 

wns at the same time, or any portion of it : Davis v. Mem- 
Vhn and Charleston R. W. Co., 39 Am. & Eng. B. W Cas
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ThereAbr. are many definitions of the word " franchise,” but 
one most applicable is that given by Mr. Justice Field, in 

Morgan v. Louisiana, 93 U. S„ at p. 223 : " The franchises
e JnH l?yrrP°rati0n are right8 or Privilege, which are 
æent,al to the, operation of the corporation, and without

,, ‘tS roads and works would be of little value ; such

earth ! aV,° rUn t0 take tolls, to appropriate 
earth and gravel for the bed of its road, or water for its

lei Ü *he hk6, They are positive rights or privi- 
ges, without the possession of which the road of the 
mpany could not be successfully worked.”
Now, assuming this to be 

word, when in this
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Judgment, matter of couvâe, at the end of thirty years, or thirty-five 
Robertson, J. years, or forty years, or at the end of any subsequent five 

years, but on the city assuming the ownership of the rail­
way under its reserved right at the end of some one of 
those periods ; and not until then. It follows from this 
that the franchise would continue in the company until 
this act or event put an end to it. I am therefore of 
opinion that the " privilege ” granted by the city to 
Alexander Easton, with the sanction of the legislature, was 
not only for thirty years certain, but was such an estate 
or interest as might continue for ever, but which was liable 
to be determined by the act of the city, as provided under 
its reserved right to assume the ownership of the rail­

way. i
I am, therefore, wholly unable to see how it can be suc­

cessfully contested that this “privilege” was limited to 
thirty years only. There was no obligation on the part of 
the city to assume the ownership at the expiration of that 
term ; the right was there, to be exercised should it so 
determine, but unless it was so pleased the railway com­
pany were powerless to compel assumption by the city. 
This being the case, and supposing the city did not exercise 
its right, what then? Would the “privilege” cease? 
Most certainly not—nor could the city move again in the 
matter until the expiration of another four years, when 
the notice of intention would be in order to assume the 
ownership on giving twelve months’ notice, to expire at the 
end of five years from the end of the thirty years, and so 
on at the expiration of every five years. Then, during 
all these further periods, what about the “ privilege” ? It 

surely would continue; and more than that, if the company 
should, as provided by the 19th resolution, at any time 
give up the railway, or cease to exercise the “ privilege 
for a period of six months, they would forfeit the whole 
property, etc., thus imposing upon the company the abso­
lute necessity of exercising the privilege, under a penalty 

of absolute forfeiture of all their property, etc.
But although I have come to that conclusion, it does not
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follow that Messrs. Senkler and Ritchie have erred in Judgment, 
their determination not to allow “ any thing for the value Rob^ j

of thirty yet?"°r nChiSe’ extending Wond that period

In this regard I am labouring without the assistance of 
oounsel on either side, inasmuch as the whole contention 
before me on this branch of the case was, whether the 
franchise was limited to thirty years, or was held in perpetu­
ity. It seemed to be assumed by counsel that in the latter 
case an immense value might, and in fact would be at­
tached to it ; but after much thought and consideration I 
am forced to quite a different conclusion. In my judgment 
he right reserved by the city to assume the ownership of 

e railway, at the end of a certain fixed period, com- 
p etely puts an end to, or deprives the company of, the 
right tq recover for the value which might attach to the 
franchise, as if in the event of their being allowed to 

exercise it as proprietors. I do not see how the company 
aan be heard to say that they have suffered by the 
assumption by the city of the ownership of this property.
They knew they were liable to be deprived of it at the end 
of one or many of the periods named. It was to their 
interest to manage the undertaking in a way which would 

, °: 7e 8reatest possible advantage to them during this 
limited term. They could not have made calculations in 

doing that they should not only be paid for « all real and 
personal property in connection with the working ” of the 
railway, but for the privilege which 
provided by the agreement.
„ lh'3 Pr|vi]ege or franchise cannot be construed to mean 

property, ' the value of which was intended to be taken 
acdouut by the arbitrators when the city assumed the 

wnemhipof therafiway. No provision is made for its 
valuabon, either as to the basis on which it is to be ascer- 

e or otherwise ; indicating, as it appears to me, that it 
n untempkted by the re8Pe«tive parties that the 
thJv m0ney pay to 1116 comP»”y for that which

with the sanction and authority of the legislature,
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Judgment, had granted for » term which they had the right to ter-

RobS^ J mmat6 after a fix6d Period' 11 ie trUe that ^
company bad a right to mortgage its “ franchise, as well as 
all fixed and moveable property, and the present company^ 
became the purchasers under the mortgage, but that does 
not augment or extend the right to hold their " franchise» 
beyond the term when the city chose to exercise its re­
served rights to assume the ownership. The mortgage 
was given subject to thelaw and the determinate character 
of the franchises, and the right to terminate them was and is 
a part of the contract, as to which I refer to Brooklyn Steam 
Transit Co. v. City of Brooklyn, 78 N. Y. 624; Mamma 
v. The Potomac Co 8 Pet. 281; Railroad Company v. 
Georgia, 98 U. S 359 ; Mayor, etc., Worcester v. Norwich it 
Worcester it: W. Co., 109 Mass. 163 ; New York, Pennsyl­
vania <fc Ohio R. if. Co. V. Parmlee, 15 Weekly Law Bui. 
239- West Wisconsin R. W. Co. v. Board of Supervisors of 
Trempealeau Co., 93 U. S. 695; The Northern R. if. Co. v 
Miller, 10 BaiK, at p. 282 ; Chicago R. W. Co. v. Iowa, 9* 

U. S. 155.
As against this, some stress 

Q C on the very full and important case 
v. O'Brien, 111 N. Y. 1, which in many respects 
resembles the case before me, but differs essen­
tially in regard to the unlimited nature ot toe 
grant and the life of the corporation, which was 
created by a charter from the legislature and was 
ject to the provision of the General Railroad Act thenon 
force in the State of New York, which provides that to 
legislature may annul or dissolve any corporation under 
the Act. The charter was granted under the autho"V 
the laws of the State of New York (chap. 262 of W). 
which provides for the organization of street railroad 
panics, and while it (the company) is endowed with caps 
city to acquire and hold such rights and property, ream 
personal, as are necessary to enable it to transact t e 

for which it'is created, and is allowed to mortgag 
security for loans made to it, it has nop
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right or authority to construct Or operate a railroad upon Judgment, 
the streets of any municipality. This right it might ac­
quire by purchase, but only from the city authorities, who 
can grant or refuse it at pleasure, and may grant their 
sent upon such terms and conditions as they choose to im­
pose. The company organized did obtain, by resolution of 
the common council of the city of New York, authority to 
lay tracks and run cars over Broadway, upon certain terms 
and conditions prescribed in the resolution, but with no 
limitation as to time or power of revocation reserved.
The company accepted the grant and fully complied with 
and performed all the said terms and conditions. It mort­
gaged its property and franchises as security for loans 
etc., and its bonds were purchased by investors without 
notice of any defect in their origin or execution ; thereafter 
it was dissolved by statute (chap. 268, Laws of 1886).
Held, that while the annulling Act was constitutional, etc. 
its effect was only to take the life of the corporation ; that 
the corporation took through its grant from the city an in­
defeasible title to the land necessary to enable it to con­
struct and maintain a street railway, and run cars thereon, 
including the street right or franchise, etc., etc. ; that upon 
such dissolution its trustees then in office became vested 
mth the title to its property under the provisions of the 
Revised Statutes, as trustees for its creditors and stock­
holders; and it was held that, although such a corporation 
be created for a limited period, it may acquire title in fee 
necessary for its use ; and where the grant to it of the fran­
chise to construct and operate its road in a city street is 
not by its terms limited and revocable, the grant is in fee, 
vesting the grantee with an interest in the street, in per- 
!»tuity, to the extent necessary for a street railway ; the 
fights granted to be exercised by the corporation or who- 
wever may lawfully succeed to them. But the distinction 
between that case and this is, that there was no limit as 
w the time during which it could exercise the franchise 
granted by the city; it was in fact unlimited, and there- 
icre the remarks of the Chief Justice who delivered the
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Judgment, judgment of the court, atp. 37, to the effect : “ That there 
Bobetteon J. are no reported cases in which the judgment of the court 

has ever taken the franchises or property of a corporation 
from it/stockholders and creditors, through the exercise of 
the reserved power of amendment and repeal, or transferred 
it to other persons or corporations, without provision made 
for compensation,” do not apply to this case before me. \ 
Now, here the time was limited in this respect. The city 
reserved the right to assume the ownership of the railway, j 
etc., as before stated. So that while the franchise might j 
be exercised in perpetuity by the company, the city had j 
the right under certain conditions to terminate it, as I have 
already held, and this to my mind makes it conclusive that 
no value could be placed on that franchise when the own- I 
ership of the railway was assumed by the city. In fact j 
that franchise, so far as,thé company was concerned, ter- I 
minated upon that assumption, and it appears to me to be I 
impossible to hold that the city should be obliged to pay for |
a franchise which was only granted for a time, after which I
it was to revert to the grantor, should it at any of the I 
times mentioned in the deed of grant choose to assume the I 
ownership of the railway, to which such franchise is I 
attached. I

Then, as to the question in which the valuation of the I 
permanent pavements is involved, under the agreement of I 
January 19th, 1889. 1

It appears that in 1887, 1888 and 1889, litigation was J 
pending between the city and the company with regard to 1 
the liability of the company, with respect to pavement» I 
under the original agreement of March, 1861, and the I 
statutes of 1876 and 1887, which, however, was finally I 
settled on January 19th, 1889 ; by the agreement above 1 
referred to, the second section of which, in so far as .it 1 
relates to the question, is in these words : “ From Decern- 1
ber. 31st, 1888, the company isto|pay the city, in lieu 1

* * of the company’s liabilities for construction, re- 1
newal, maintenance and repair, in respect of all the g 
portions of streets occupied by the company’s tracks, at |
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.the rate of $600 per mile of single track (or $1,200 per Judgment, 
mile of double track) per annum, so long as the franchise RoWtota, j. 
of the company to use the said streets, or any of them, now 
extends.” Then, by section 4 : “ The said payments shall 
be accepted by the city in full satisfaction and dischaige 
of all claims upon the company in respect of the construc­
tion, renewal, maintenance and repair of all the aforesaid 
portions of the said streets, * * and hereafter the city
shall undertake the construction, renewal, maintenance 
and repair of all the aforesaid portions of the said streets, 
but not of the company’s tracks, ties and stringers.”

Before this agreement was entered into it was the duty 
of the company, under their several Acts, to construct, re- 
new, maintain and keep in good order and repair, the 
roadway between the rails, and for one fpot six inches out­
side each rail, using for that purpose the same material 
and mode of construction, as that which, from time to time, 
was adopted and used for the remaining portion of the 
street by the city : sub-sec. 2 of 
amended by sec. 1, 49 Vie. ch. 8? (0.).

The “ aforesaid portions of thp said streets," then, _ 
prised the roadbed between the rails, and one foot six 
inches outside of each rail.

To my mind there can be nothing clearer than what that 

agreement means. It is simply this : Instead of having 
one part of the roadbed of the streets made by the ctyy, and 
that part of it between the rails and for eighteen inches 
outside of each rail made by the company, and to avoid the 
difficulties which past experience had taught both parties 
m working in that way, they agreed that the city should 
do the whole, the company laying down its ties, sleepers 
and rails, and that for the use of that part which the com­
pany under the original agreement and the several statutes 
was bound to construct and keep in repair, should pay 
‘he city an annual amount per mile for the use thereof.
Surely that could give the company no property in the 
roadbed which they did not construct—it was a mere 
license to use it for and during the continuance of the
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Judgment, time which the company had the right to use the streets 
Robertson, J. under the agreement of 1861. But to claim that such an 

arrangement entitled the company to have this roadbed 
. treated as part of its railway property to be valued and 

paid for by the city which had, at its own expense, con­
structed it, is something beyond my comprehension. If 
the agreement had been that the city should charge the 
company with the cost of construction, instead of for the 
use of it after it had been constructed, I could under- 

1 stand that it had a proper claim to get back the value of 
the life that remained in these roadbeds from the time the 
city assumed the ownership of thé railway property ; but 
the company did' not expend anything whatever in their 

struction, and therefore it had no " property ” in them 
after the expiration of its term. |

Then, as to whether Messrs. Senkler and Ritchie, as set 
forth in the third ground on which this motion is made, 
improperly undertook to determine these questions, and 
to decide whether these “properties" for which claims 
were made did or did not belong to the company, it being 
contended that for the purposes of this arbitration they 
should have assumed that the company was entitled to 
compensation for these franchises, rights and privileges, «s I 
well as the permanent pavements, and that it was not open I 
to the cfly to dispute the title of the company, before the I 
arbitrators, to compensation, etc., leaving it to the city to I 
take the necessary steps after the arbitrators had estimated I 
.the value thereof to reduce the award by.the amount of the I 
sum so fixed should the Court be of opinion that the city | 
was not liable to pay the same.

Ip support of this contention, Mr. McCarthy cited The 
Queen v. The London and North- Western R. W. Oo., 8 
Ell. & B. 443, in which it was held that the jury under the 
Imperial Statute, section 68, of the Lands Clauses Con­
solidated Act, 1845, had no power to enquire into the 
right of the claimant to the way which the defendants 
railway had permanently obstructed in the construction of 
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their railway, but were bound to assess compensation upon Judgment, 
the assumption that it existed. ~

I cannot see how this case supports the contention before 
me. There it appeared that the company under the powers 
of the Act of Parliament (9 & 10 Vid Ch. 359), apd in 
construction of the railway and works thereby authorized, 
permanently obstructed a private way leading from pre- ' 
mises, etc., belonging to the claimants/ as lessees for a term 
of years, and which way they claimed and alleged to be a 
way which was of right appurtenant to and used with 
the same premises, etc., which were injuriously affected by 
the obstruction, as it was claimed,/and in consequence of 
which the attorney of the claimants served a notice and 
claim upon the company, reciting the obstruction, the right 
of the claimants to use such wly, etc., the injury that they 
had suffered, etc., and they thereby gave the company notice 
that they required the company to pay them compensation 
in respect of the said way, etc., which, they, the company, 
had entered upon, etc., and that they claimed for the 
injuries to the same and in respect to their estate or interest 
in the said way, £2,300, as^Qmpensation.etc., and that unless 
the company was willing tXpavthat sum, and to enter 
into a written agreement for the purpose within twenty- 
one days, the claimants desired that the amount of 
pensation should be settled -by a jury according1 to the 
provisions of the Act. The company issued a Warrant 
reciting this notice but stating therein that they did not 
admit the claimants’ right to the way, or the damage, or 
the injurious affection ; but that they were willing that the 
amount of the said compensation should be settled 
requested in the notice; and they required the sheriff to sum- 
mon a jury to determine by their verdict the amount of com­
pensation. The sheriff summoned a jury to try the question 
in dispute in the warrant. At the enquiry, the jury having 
been sworn to enquire and assess the compensation and 
damages in the warrant mentioned, evidence was given for 
and against the existence of the right. The claimants 
insisted that the existence of the right was to be taken for 
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Judgment, granted on the enquiry, and further that the right 
Robertson, J. proved. The company insisted that the right was dis­

proved and that the jury ought to be told that the claim­
ants were not entitled to any compensation. The sheriff 
told the jury to say whether the claimants were entitled to 
the way; but if they negatived this, to say what was the 
compensation to be paid on the assumption that the right 
existed. The jury found that the right of way did not 
exist and that on that ground the claimants had not 

. tained any damage ; but on the supposition that they 
to assume its existence, they settled the compensation at 
£150. This finding was specially incorporated in the verdict, 
and the sheriff gave judgment thereon that the claimants 
had n.ot sustained daniage. The Court, on the application of 
the claimants quashed the inquisition, verdict and judg­
ment, upon certiorari, holding as I have above set forth ; 
Erie, J., dissenting.

Upon the perusal of the reasons given by the learned 
'• Judges who determined as above it will easily be ob­
served how very different these two cases are. There the - 
statutes, the Lands Clauses Consolidated Act, 1845, 8 & 
9 Vic., eh. 18, sec. 68, on which the question in that case 
turned, commences in this way : " It any party shall be 
entitled to any compensation, in respect of any lands, or of 
any interest therein which shall have been taken for, or 
injuriously affected by, the execution of the works, and for 
which the promoters of the undertaking shall not have 
made satisfaction.” “ And if the compensation claimed 
* * shall exceed the sum of £50, such party
may have the same settled, either by arbitration or by 
the verdict of a jury, as he shall think fit.” Coleridge, J„ 
in reference to this case says, at p. 464 : " The person, then, 
who may proceed under this section, is one who is entitled 
to compensation. About this there can be, and we believe 
has .been, no question; it must be a condition, whether 
precedent or subsequent, to his deriving any benefit from 
its provisions.”

The statute makes clear what was intended in that case,
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but we must refer to the agreement of March, 1861, to Judgment, 
ascertain what was intended in this case. The words are Eotowm, j. 
' the expiration thereof (thirty years) the corporation 
may, after giving” notice, etc., “of their intention to 

the ownership of the railway and all real and per­
sonal property in connection with the working thereof, on 
payment of their value, to be determined by arbitration."
Now, what is the condition precedent or subsequent to the 
company deriving any benefit from this provision of the 
agreement ? Is it not that the “ property ” on which they 
claim to have a value ascertained is " property in 
tionwith the working" of the railway? This must be 
admitted. Then if a dispute arises as to what is such 
property who is to determine that question? I do not 
think it is open to doubt. The arbitrators must be satis­
fied that there is a “ property in connection with the work­
ing of the railway ” before they can proceed to'ascertain its 
value. They (Messrs. Senkler and Ritchie) say, in regard 
to the franchise, etc., that they have not allowed anything 
for it, as they “ consider no privilege or franchise exists 
beyond that period,” viz., the thirty years ; and that being 
the case, there was no property to be valued. I think they 
were right in this, on the assumption that when the city 
assumed the ownership of the railway, any privilege or 
franchise that the company had would be determined. No 
property of that nature was being assumed by the 

city, there was or would be no such property to be 
assumed ; and although the “ franchise,” when granted, 
was an estate or interest which might continue for ever, it 
was liable to be determined by the act of the city, and 
the arbitration was a necessary and preliminary proceed- 
“*g to that end. If the city consummated the act by 
assuming the ownership, how could there be any “ pro­
perty to be valued to the company in an estate or 
aterest which was thus being terminated ? What differ­
ence would it have made had these gentlemen been of 
opinion as I am, that the estate granted was an interest 
which might continue for ever, but which was liable to be
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Judgment, determined, at^l having found it to be such, that there was 
Robertson, J. no value attached to it ? Only this,—it would have satisfied 

the contention of the company that the estate was not for 
thirty years only, and it would have come to the same j 
conclusion in regard to the city’s contention ; that is, that j 
there was no “ property ” in it of any value. 1

In Regina v. Lancaster and Preston Junction R. W. Go.
6 Q. B. 759, the finding of the jury that the claimant had 
sustained no damage was upheld ; because, as Lord Den­
man expressed it, at p. 768 : " The question whether any 
damage has been sustained or not is inseparable from the I 
question how much damage has been sustained ? ” And j 
according to Coleridge, J. : “ Though the injury may only 1 
go to the quantum,'that quantum may be nothing ; " and I 
the same reasoning is applicable to the claim of the com- I 
pany in regard to the permanent-pavement.

On the whole case, therefore, I am of opinion that the 
conclusion come to by Messrs. Senkler and Ritchie was 
the right one ; the difference between their view and mine 
in reference to the franchise being one more of sentiment 
than of substance, and one which I would not have taken 
so much trouble in determining had it not been for the 
very earnest manner in which the views of both parties 
were urged before me.

I am therefore obliged to dismiss the motion, and with
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Judge et al v. Splann, et al.

Will—Devise—Right to remain and live on “place" while unmarried_
Interest in— Use of.

tor by hia will devised as follows “ I will devise and bequeath 
to my wife S. J., all my real and personal property during her natural 
bfe, and that my daughter S. J„ shall remain and live on said place as 
long as she remains unmarried.” The only real estate or “ place ” the 
testator owned was his farm, on which hia widow remained with the 
daughter until the former’s death :—

Reid, that the daughter had the right, niter her mother’s death, to live 
on the property so long as she remained unmarried, and that she had 
an estate in, and was entitled to the use of it, as she might choose to use 
it, for that period.

This was an action brought by the executors of the late state 
John Judge against Thomas Splann and William Monds, 
who were purchasers of the interests of some of the 
bers of the testator’s family in the lands in question, and 
the rest of the members of the said family to obtain 
struction of his will.

The will is set out in the judgment.

The action came on by way of motion for judgment and 
was argued on June 8th, 1892, before Ferguson, J, in 
whose judgment the material portion of the will is set out.
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Standish, for the plaintiffs.
A. Cossets, for the defendants, members of the family. 

The widow being now dead there is a life estate in 
Susannah. 'Before her death there

V. L

was a tenancy in 
common. Susannah is thirty-seven years old and still 
unmarried : Fulton v. Cummings, 34 U. 0. R. 331 ; 
Oravenor v. Watkins, L. R„ 6 C. P. at p. 604. Even if 
she has not a life estate, she must he protected in living 
on the place until her marriage or death. If the widow 
had predeceased the testator Susannah’s interest would 
have been a life estate, unless terminated by marriage. 
~J**tin, for the purchasers, Splann and Monds. The 
testator distinctly made a difference between the widow

x
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Argument, arid the daughter. To the widow he gave a life estate, 
to the daughter a mere right to remain on the property 
until marriage : Fulton v. Cummings, 34 U. C. R. at p. 
335. I also refer to Gravenor v. Watkins, L. R. 6 C. P. at 
p. 504, and to Parker v. Parlcer, 1 New Rep. 508.

Cassels, in reply. Susannah is not bound to reside on the 
place : Mannox v. Greener, L. R. 14 Eq. at p. 461 ; Fulton 
v. Cummings, 34 U. C. R. at p. 343.

THE ONTARIO REPORTS.

1

June 16th, 1892. Ferguson, J. :—

The action is for the construction of the last will of the 
late John Judge, '{'his will is very short, and so far as 
material here, is as follows :

“ I direct that all my just debts and funeral and testa­
mentary expenses be paid and satisfied by my executors 
hereinafter named, as soon as conveniently may be, after 
my decease.

I give, devise and bequeath all my real and personal 
estate, of which I may die possessed of or interested in, in 
manner following, that is to say,

1st. I will and bequeath to my wife Susannah Judge 
all my real estate and personal property during her natural 
life, and that my daughter Susannah Judge shall remain 
and live on said place as long as she remains unmarried."

The will ends here, except as to the appointment of exe­
cutors, etc.

The testator owned a valuable farm in the township of 
Caledon and personal property as well, and so far as I 
have been informed he did not own any other farm or 
“ place.” The early part of this short will indicates that 
the testator intended to dispose of all his property by the 
will but he did not do so, for, it is plain that the estate in 
fee in this farm is not disposed of, but only the life estate,, 
therein given to the widow, and the interest given to the 
daughter Susannah, whatever that may be, but certainly 
not an interest extending beyond the period of her mar­
riage or death.
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JUDGE V. SPLANN.[VOL. 411
It appears that as to this farm the remainder in fee is 

left undisposed of by the will.
The testator left many children him surviving, as well 
the daughter Susannah, and many of such children 

still living.
The widow had and enjoyed her life estate up to the ' 

time of her death in February last (1892). At least nothing 
‘s said to the contrary of this. The question, and as agreed 
at the bar, the sole question to be determined here, is
Su^nnah JudgT eState giVe“ by the wiU to the daughter

Susannah Judge lived with the widow, her mother, upon
cT the‘ime 0f the death of the testator till 

the death of the widow.
The words of the gift in favour of the daughter 

Susannah, taken by themselves, would read, " I will that 
7 da7'1ilter Susannah Judge shall remain and live on 
the said place as long as she remains unmarried ”

The words of this gift are, however, en the face of the 
wUl, in conjunction with the words of the gift of the 
«state to the widow, her mother.
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Judgment, the mother of the plaintiff, is entitled to the sole possession 
Ferguson, J. of the land during her life, or to possess it in common with 

the plaintiff for that period," p. 337.
Richards, C. J., was of opinion that at most the clause 

in her favour in the will gave her a right to apply in 
equity to restrain the plaintiff from ejecting her.

The judgment was affirmed in the Court of Appeal.
The judgment delivered by Chief Justice Draper did not 

place the titles of the son and mother upon any distinct 
ground, further than that the son had failed to shew that 
he had the right to eject the widow. Blake, V. C., how­
ever, sitting in appeal, stated his opinion to be that the 
correct reading of the will was “ I give an estate in fee to 
my son William," hrid out of that I carve an estate for life 
in favour of my widow,” p. 343. Effect was given to both 
of the gifts according to the views of all the Judges.

In the present case the gift to the daughter Susannah is 
clear ; it is the right to remain and live on the place as 
long as she is unmarried. Whatever inconvenience there 
may have been in the enjoyment of this gift in full during 
the life of the widow to whom the life estate was given, 
Susannah has survived the widow, is still unmarried and 
has this gift in her hands. She is able to say that she has 
the right to remain and live on the place as long as she 
remains unmarried, and this I cannot think means any­
thing less than the right to occupy the place during that 
period. It may be said to be a right to occupy the place 
for life because it is in her power to make it so by remain­
ing unmarried for life.

In Mannox v. Greener, L. R. 14 Eq. 456 it was held that 
the “ free occupancy ” of a house for life, entitled the one 
who had the right either to reside in it or let it during 
her life, and I fail to perceive any difference between a 
house and a farm in this respect.

■ Counsel referred to the case of Parker v. Parker, 1 New 
Rep. 508 (1863) in which it was held by Kindersley, V.C., 
that under the words of the gift whereby the property 
was given to trustees in trust (inter alia), to permit the 
testator’s sons and the survivors and survivor of them to

v
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Hett v. Janzen.

Negligence-Landlord and tenant—Covenant 6j; tenant to repair—Non- 
t repair during lease and yearly tenancy -Non-liability of landlord.

Where a lessee continues in possession as a yearly tenant after the expiry 
of a lease containing a covenant by him to repair, a similar obligation 
will be implied ; and the landlord, if ignorant of a defect arising from 
non-repair during the currency of the lease, and continuing during the 
subsequent tenancy, is not liable to a stranger for an injury caused by 
such neglect, happening during such subsequent tenancy.

From tl 
sional Cou! 
1892, befoi

KinfrQ. 
premises in 
the covenai 
is liable i 
The landlo 
caused by a 
■or reletting 
9C.B.N. ! 
2C.P.D.3: 
the commet 
premises, or 
present case 
tinue, he is 1 
This view vt 
Although th 
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year to year 
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In the 
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liability is 
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applicable to

This was an action brought by Elizabeth Hett against 
Henrÿ L. Janzen1 for damages caused by her falling 
through an iron grating on the street in front of a store 
belonging to the defendant, which grating was put there 
for the purpose of lighting a cellar, and was out of repair.

Statement.

The action .was tried at the Berlin Assizes on April 8th, 

1892, before Armour, C. J., without a jury.

King, Q. C., for the plaintiff.
Laidlaw* Q. C., and A. Millar, Q. C„ for the defendants

On tt/e trial it appeared that the defendant had, on the 
1st of February, 1890, purchased the premises in question 
subject to a lease for five years, which did not expire until 
subsequent to his purchase, viz., on the 7th of December, 
1890; and that, after the expiry of the lease, the same ten­
ants had continued in possession, paying rent, eta, as 
if under the lease. The accident to the plaintiff happened 

■on 26th of April, 1891. The lease contained a covenant 

by the tenant to repair.

Armour, C. J., at the close of the case :

1 think the case must be dismissed. I will, however, 
assess the damages in case the plaintiff is right in point of 
law. The break in the grating by which it became out

&

presei

t



I

[VOL. XXII.] HEIT V. JANZEN.

of repair happened since the lease, and the tenant was State™,.!, 
hound to repair under the lease. I must dismiss the action 
1 assess the damages at $500.

415

w&snzzst*" *pp“M ‘•‘h' “*—Non-
„ - ■ was argued on the 8th June, 

1892, before Boyd, C„ and Robertson and Meredith, JJ.
rd.

ligation 
ig from 
■ing the 
need by

Kiy, Q. o., for the plaintiff. There was a reletting of the 
premises m December, 1890,creating a new tenancy to which
thecovenant t0 repairdid not app|yi and th/defendant
is habJe^reversmneri Sandford v. Clarke, 21 Q. B. D. 39S. 
The landlord is responsible for an injury to a stranger 
caused by a nuisance where premises at the time of iettin 
ffO bTs a_r®7inA7a,dang6ro™ »t»te: Todd v. Flight,
2 C P D sn 3l7 ’ NetSOn V' The UverT°°l Brewery Co.,
,, P. U. dll. Even where a nuisance is not in existence at 
the commencement of the tenancy, if the landlord relet the 
premises, or, having the opportunity to determiners in the 
present case, omit to do so, allowing the nuisance to con-"

, e is liable : The King against Pedley, 1 A. & E. 822 
his view was adopted in Gandy v. Jabber, 5 B. & S. 78 

Although this last decision was reversed in the Exchequer 
amber (9 B. & S„ 15), it appears that the tenancy from 

L J y,6a,r “ questl0n there, was one deterqinable by l

jîîa—: **—
a leged that the grating was defective at the time of letting 
in the present case the evidence shews that it was> The 
Exchequer Chamber judges also refer to a tenant from 
Mr to year, created after the expiration of a lease, as in 
the present case, and they do not decide that the 

7 '^:^ to a tenancy so created. (See p.
remained -) ^ the le“Se 6XPired «d the tenants
haveh dl“ P°S8esslon- Paying rent as before, they may 
k come tenants from year to year on the same terms
ZZ M Î m the Mpired lease- 80 far as these 
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Argument.,/ fact r&ther than of law : Ttye Mayor, etc., of Thetfori i.
Tyler, 8 QxB. 95. Here the defendant Janzen recognized 
his own liability to repair by not requesting the tenant to 
repair, and by repairing at bis own expense after the acci­
dent, There was ahimplied obligation on him to repair, 
and there was no liability, express or implied, on the tenant 
Tenants from year to year are only bound to keep the pre­
mises “ wind and water tight ” : Auworth v. Johnson, 6 C. 
& P. 239, and foot note ; Leach v. Thomas, 7 C. & P. 327 ; and 
the cases shew that this ' '.pression ought to be construed 
strictly in favour of tenants. Tenants from year to year 
are only obliged to repair the consequences of their own 
acts: per Lord Kenyon in Ferguson v. Black. See HorsefaU 
v. Mather, cited in C. & P. cases, supra ; it has always been 
held that they are not liable for general repairs : per Gibbs, 
C, J„ in Holt’s N. P. C. 7 ; ahd they are not bound to re­
build or replace : Wise , v. Metcalfe, ÏO B. & C. - B99. 
As to extent of tenants’ implied liability, see Woodrejl’s 
Landlord and Tenant (14th ed.), 617-18. I refer also to 
Taylor v. New. York cited in Smith on Negligence, Bl. ed. 
32, as in 4 E. D. Smith, 559.

Laidlaw, Q. 0., and Millar, Q. C., for defendant No 
duty to repair rested upon defendant. The grating in 
question was upon and a part of the highway; it was 
furnished by, a former owner and put in by the rosd 
master of the town, and the duty of maintaining it after­
wards rested solely upon the municipality. The liability 
to repair attaches to the public user, not to the private in­
dividual : Seven’s Principles of the law of Negligence, 1027. 
When the defendant purchased, the premises were held by 
tenants under, a lease in which they covenanted to repsir, 
and after the expiry of the term they continued to occupy 
on the same terms, and paid rent, thus becoming yearly 
tenants. Defendant never had possession, nor held other­
wise than as reversioner : Pretty v. Bickmore, L. R. 8 C. P., 
401; Owinnell v. Earner, L. R. 10 C. P. 658. Todd v. Flight, 

■' cited for plaintiff, is reviewed in Shirley’s L. C., 4th ed.,
, *' p. 365. In Qandy v. Jubber,J> B. St S. 78, and 9 B, t
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S. lo, the obligation to repair was on the landlord, and Argument. 
Sandford V. 'Clarke, 21 Q. B. D. 398, does not aid the 
plaintiff. The Mace must be notoriously out of repair to 

" the knowledge <)f the owner; constructive notice is not 
sufficient. Ther

I
was no notice here : Barham v. The 

Ipswich Dock Commissioners, 64 L. T. N. S. 23.
King, Q.C., in reply. The evidence shews that the 

grating, although put there by the corporation roadmaster 
at the request of the original owners, belonged to the 
owner, was bought and paid for by him, and was placed 
there solely for his use and convenience. Pretty v. Biclc- 
more and Owinnell v. Earner are distinguishable from the 
present case.

!

1
1

I

June 28th, 1892. Born, C.

When the premises became out of repair in this case Ik ^ 

was during the currency of a five years’ lease. The tenants 
continued in possession after the end of the term at the 

rent, and the fair and proper implication is that they 
held over as yearly tenants, on the terms of their former 

tenancy Vn respect of the covenant to repair: Hyatt v. 
Griffiths, 17 Q. B. at p. 509 (Patteson, J.),

There was, therefore, a continuing obligation on the ten­
ants to make safe the place in question, assuming that it is 
a part of the demised premises, and that duty did not 
devolve at any time on the landlord. By the terms of the 
old lease the tenants

same

s. No 
ing in 
it was 
,e road 

after- 
ability 
ate in-

under obligation to leave the 
premises in repair, and by the implied agreement in the 

term from year to year they engaged themselves to 
pairs, so that there really is no opening for obliga- 

on- the landlord to make good this broken grating 
which caused injury to the plaintiff.

hctpes, J., for the Court, succinctly states the rule of law 
in Nelson v. The Liverpool Brewery Go., 2 C. P. D. at p. 
3I3, thus; “There are only two ways in which landlords 

or owners can be made liable, in the case of an injury to a 
stranger by the defective repair of premises let to a ten- 
*nt- the occupier, and the occupier alone, being primd facie 
“able : first, in the Case of a contract by the landlord to do

were

e, 1027.
ield by 
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Meredithrepairs where the tenant can eue him tor not repairing; 
secondly, in the case of misfeasance by the landlord—as, for 
instance, where he lets premises in a ruinous condition."

The weight of authority shews, I think, that the land­
lord must know of the ruinous or dangerous condition of 
his premises so as to be guilty of the wrongful non-repair 
which led to the damage. The inquiry is as between him 
and the occupier who is blameworthy in regard to the 
want of repair; in this case, plainly, it was the triant: 
Poneford v. Abbott, 1 Ca. & Ell. 226. There is no evi- .

That th 
actionable 
entitled t< 
at the trie

But the 
be the pei 
plaintiff 1 
more so, ii

dence that the fact of the grating being broken was made 1 of the wr 
known to, or wasjuiown by, the landlord in or before the 
moment of time which separated the end of the five yearn’ 
tenancy and the beginning of the yearly tenancy whiqji 
followed.
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In Gwinnell v. Earner, L. R. 10 C. P. at p. 961, Brett, J,, 
says : “ If the landlord at the time of the demise knows of 
the defect, and does nothing to cause it to be remedied, 
he may be liable too. fllrt-J, doubt very much whether, 
if the burthen of repair is cast upon the tenant, the duty 
of the landlord does not altogether cease.” Such seems to 
be the law as decided in Pretty v. Bichmore, L. B, 8 C. P.
401.

' The essential point of distinction in Gandy v. Jubber, 
5 B. & S. 78, and 9 B. & 8. 16, is that there the landlord 
did not, in letting the defective premises, provide for 
the tenant making the repairs. The same ‘element dis­
tinguishes Sandfard v. Clarke, 21Q. B. D, 898, from the 
present action : that was a case of weekly tenancy, where no 
obligation was cast upon the tenant to repair ; that duty 
resting solely with the landlord ; as between him and the 
tenant, he alone was blameworthy, but the ease does net 
appear to have gone far enough to deal with other 
aspects affecting the defendant's liability.

I conclude, therefore, in the same way as the learned 
Chiëf Justice that the plaintiff has no right of action 
against this defendant The judgment should be affirmed.

Robertson, J., concurred.
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Judgment 

Meredith, J.
That the plaintiff sustained severe injuries, through the 

actionable negligence of some one, for which she 
entitled to some compensation in damages, was made plain .. 
at the trial.

But the difficulty is whether the defendant is proven to 
be the person liable. It is to be regretted if it be that the 
plaintiff has been pursuing the wrong party ; and^jhe 
more so, if whilst looking to him, the parties really guilty 
of the wrong and answerable in damages have escaped 
liability by lapse of time.

The testimony upon this part pf the case is unfortunately

was

years’
which very meagre. It is a pity that lit was not less directed to 

the fact of the injury, about which there could !» no great 
doubt, and more towards the question of the defendant’s 
connection with the cause of it. And in these days of 
freedom of pleading, and as to parties and alternative relief, 
it is a matter o£ surprise thi^he plaintiff did not claim 
from and in time-commend^proceedings against all who

■ett, J,, 
owe of 
ledied, 
hether, 
e duty 
ems to 
8 0. P. '

might be liable.
But the one question now to be dealt with is whether 

the plaintiff made" but at the trial a case against this de­
fendant, and I am obliged to say that in my opinion she 
did not, arid that therefore the trial judge was right in dis­
missing the action. .

The cause of the injury was the defect in a public high­
way; the onus of proof of the defendant’s liability 
upon the plaintiff, and she was bound to show with 
sonable clearness why or how he should be answerable fpr 
that which apparently was vested in the municipal 
poration and under their control, and was part of the high­
way which, by statute, they were bound to keep in repair.

The whole of the testimony upon this most important 
part of the plaintiff’s
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earned case amounts to this : that long 
before the defendant had anything whatever to do with 
the building, in May, 1886, the road master of the corpbra- 
tion in making the sidewalk put in the grating in ques-
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Judgment, tion, it being supplied by or for the then 

Meredith, J»
owner of the

building; the purpose of it being to admit light through 
the sidewalk into the building. But there is no evidence 
showing any area or other opening from the building into 
the highway ; or why or how the light is required or 
admitted ; nor any encroachment upon or interference 
with the highway in any respect.

It seems difficult, upon this evidence, to perceive how 
the defendant because ?of his present ownership of the 
building, and the fact that' the purpose of the grating is to 
let light into some part of it merely, can have any property 

the grating or any power orycontrol over it; nor how it 
is any the less the property of the corporation over which 
they alone have control, and which they are bound to 
repair.

It is not difficult to understand why the corporation 
should thus accommodate large taxpayers ; but it is diffi­
cult to understand why the abutting owner should be 
bound to repair and be answerable for damages arising 
from want of repair when the corporation does not exact 
an agreement to do so or indemnity against liability by 

of it, but merely the first cost of the grating.
The defendant’s case

:

I

■
■I

I§

I
reason

I is strengthened by the fact that 
he acquired no right or title to the building until March, 
1890. He never had anything to say about or to do with 
the grating or maintaining it. He purchased no right to 
it nor any easement through it. There was nothing so far 

the evidence goes to prevent the corporation removing 
it and closing the opening in the sidewalk which it filled ; 
nor anything to shew any claim to or interference with it 
by any»of the owners of the building from the time’it was 
put in until the accident. It seems to have been a fixed, 
permanent part of the sidewalk ; and the defendant was 
unaware of the defect in it until after the accident. The 
fact that after that he repaired ' it goes for little ; one 
would hot be surprised at a stranger doing that.

Some of the propositions laid down by Erie, O. J., in 
delivering the judgment of the Court in Robbins v. Jones,

I

as

ë
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Judgment, she was in the lawful and proper use of the highway at 

the time of the accident.
Under all the circumstances of the case it would appear 

to me, that justice would be best done by granting a new j 
trial upon payment of the costs of the last trial and of this x 
motion, with liberty to add parties and amend as the plain­
tiff may be advised ; the action to be deemed for all pur- > 
poses to be commenced against the added parties at the time 
of adding them ; and that if a new trial be not desired upon 
such terms, the motion should be dismissed with costs.
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Randall et al. v. Dopp et al.

Fraudulent conveyance—Settlement by debtor and other members of 
family— Valuable consideration.

A person, having entered into business, joined with his brother and sisters 
in a settlement, the effect of which was to transfer all their undivided 
interest in their father’s estate to trustees for th§ benefit of their 
mother, and subsequently became insolvent :—

Held, on the evidence that there was no fraudulent intent, and per 
Boyd, C., and Armour, O. J., that the agreement to execute, and the 
execution by the other members of the family was a valuable considera­
tion for the settlement.

This was an appeal from a judgment of Armour, C. J., 
in an action brought by the firm of Randall & Ross against 
Samuel Dopp and his mother, Adeline Dopp, to set aside 
a settlement made by Samuel Dopp and his brother and 
sisters in favour of their mother, as voluntary and fraudu­
lent and void against creditors.

The action was tried at the Berlin Assizes on April 9th, 
1892, before Armour, C. J., without a jury.
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Oassela, Q. C., and Rowe, for the plaintiffs.
E. P. Clement, for the defendant Adeline Dopp
JNo one appeared for Samuel Dopp.

The evidence shewed that Samuel Dopp and his brother 
and sisters were éach entitled under the will of their father 
ton one-e.ghth share of his estate, which was in their 
mothers hands as executrix, and that all those who were 
of age, about January, 1887, entered into an agreement or 
settlement by^ which all their respective shares were bans- 
erred to trustees (of whom he was one) for the mainten- 

and support of their mother, with power to encroach 
on the principal for her use and benefit. This settlement 
was made about two months after he had entered into the 
business of hotel-keeper, in which he subsequently failed 
after carrying it on for three years. The plaintiffs be- 
came judgment creditors after he hail been sold out, and 
not being able to realize anything by execution, 
appointed receivers of his share of his 
and brought this action, 
debt being still due, which 
settlement.

judgment™11 tria' JUdge ^bseqUentl-v gave the following 

April 22, 1892. Armour, C. J.
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treated

, C. J,
gainst 
t aside 
ir and 
raudu-

agreement cannot be
as a voluntary agreement, but must be treated as ' 

“•agreement for valuable,consideration.

:il 9th,
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Judgment. The consideration for each of the parties entitled under 
Armour, C O. the will of the father, George Dopp, entering into this 

agreement was the entering into the same by the others 
entitled, and that this constitutes a valuable consideration 
cannot. I think, be denied.

And the agreement provides not only for the postpone­
ment of their right to receive the money to which they 
were so entitled, and for the relinquishment in favour of 
the defeylant, Adeline Dopp, of the interest accruing 
thereon during the period of such postponement, but it 
also provides for the use of a portion of the moneys for 
the support and maintenance of the defendant, Adeline 
Dopp : See Ûurrie v. Misa, L. R. 10 Ex., at p. 162 ; Pott v. 
Todhunter, 2 Coll. 76 ; Bain v. Malcolm, 13 O. R. 444.

THE ONTARIO REPORTS.

i

if

1 From this judgment the plaintiffs appealed to the Divi­
sional Court and the appeal was argued on J une 7th and 
8th, 1892, before Boyd, C., and Meredith, J.

■ John Rowe, for the plaintiffs. The evidence shews the 
defendant, Samuel Dopp, was not in a position to pay all 
his liabilities, and his interest in his father’s estate was the 
only property he had. There was no fair interchange of 
interest, and he had no right to divest himself of his pro­
perty to the prejudice of his creditors. [Meredith, J. 
Is it not now a question of intention ?] He got no benefit, 
so the intention to defeat creditors must be presumed ; but 
it is not necessary ,to shew intention if the result is to 
defraud creditors. I refer to Freeman v. Pope, L. R. 9 
Eq. 206j L. R. 5 tih. 538 ; Irwin v. Freeman, 13 Gr. 465 ; 
Davidson v. McGuire, 7 A. R. 98; May on Fraudulent and 
Voluntary Dispositions of Property,pp.35,243,248,264,272, 
276,etseq. ; Doed.Baverstockv. Rolfe, 8 A.&E. 650; Tarleton 
v. Liddell, 17 Q. B. 390, 4 D. & S. 538 ; Pen\all v. Elwin, 
1 Sm. & Giff. 258. This,was not a family settlement, 

v such as has been supported in some cases : Baldwin v. 
” Kingston, 18 A. R. at p. 97, judgment of Osler, J.A., 

there being no disputed right or compromise : Bump on

1 ' /,
Pin

June 28th
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Fraudulent Conveyances, 3rd ed„ 295 ; Roaher v. Wil- Argument. 
iMtms, L. R. 20 Eq. 210 ; In re Foster and Lister, 6 Ch. D.
*'■' There 18 “0 evidence that the execution of the set­
tlement by the brother and sisters 
tion for Samuel’s execution. It was 
Samuel got no benefit under it 

E.P.

under 
) this 
)thers 
ration was the considera- 

purely voluntary, as
pone- 
they 

>ur of 
iruing 
but it 
ys for 
define 
3oft v.

• • ~ <?lement for the defendant, Adeline Dopp. The 
plaintiffs’ action is defective. The trustees should be 

made parties : Thomas v. Torrance, 1 Ch. Chamb. 46. The 
settlement would be good without the brother and sisters 
joining. Under the late cases it is a question of intention, 
and the trial Judge has found that against the plaintiffs- 
Carr v. Corjuld, 20 0. R. 218; Ex p. Mercer, In re 
Wwe, 17 Q. B. D. 290! Samuel Dopp had the right to 
relinquish his legacy and no creditor could complain • Bain 
y. Malcolm, 13 0. R. 444. The other members of the 
lamily having joined in the settlement constitutes a valu­
able consideration : In re Johnson, Golden v. Gillam, 20 
Ui. D. 389 ; Kerr on Fraud and Mistake, 2nd ed., 197 

Rowe, in reply. In Bain v. Malcolm the party 
had the property.

14.

Divi- 
,h and

>
vs the 
ay all 
as the 
age of 
s pro- 
ru, J.
enefit, 
; but 

t is to 
R. 9 

.465; 
it and

never

iJune 28th, 1892. Boyd, C.

Four adult members of the Dopp family agree to convey 
their interests (each in value about $600) in the estate of 
their father for the benefit and 
mother during her life with power to encroach on the 
corpus, if necessary for her support. This is carried out 
hy a joint conveyance of January 7th, 1887, to three trus­
tees, of whom the defendant, the debtor, is one.

The conveyance of the defendant Samuel’s interest is at- 
tacked by this action as fraudulent and void as against the 
P amtiffs, who are creditors subsequent to the above settle­
ment. The only prior creditor was secured by chattel 
mortgage, and it is not clearly proved that the security 
was at the date of this conveyance insufficient; but, as I 
regard the transaction, that is not of moment.

maintenance of their

4,272,
vleton
Vlwn, 
ment, 
vin v.

!
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The attack is on the ground that the property of the 
defendant was removed out of the reach of creditors by 

voluntary conveyance, and that the consideration, if 
meritorious, was not valuable, so as to support it against 
creditors.

The Chief Justice has absolved the defendant from 
the charge of fraud, and has found in favour of the 
settlement. I agree with this result, because the combina­
tion of the members of the family to produce this result 
had the effect inter se of importing a legal obligation 
of each to the others, of completing and sustaining what 
was agreed on, after one had acted in divesting himself of 
his share of the éstate. If the three, other than the 
defendant, had conveyed, they could have compelled him 
to do his part or answer in damages for failure.

His conveying was therefore the result of a legal claim on 
the part of the others, so that he was not doing merely a 
generous thing to his mother, but a just thing, 
his co-grantors were concerned. Their claim against his 
share to have it reach its destination and stay there for 
the mother’s benefit is superior to the general claim of 
subsequent creditors to reach it by execution.

That what was done here amounts to valuable considera­
tion—though no direct benefit goes to the defendant—is 

tablished by the case of Bolton v. Madden, L.R. 9 Q.B.V55 ; 
Kiely v. Smyth, 27 Gr. at p. 280 ; Anderson v. Kilborn, 22 
Gr. at p.396. See also Myers v. The Duke of Leinster, 7 Ir^q. 
R. 146, according to which ease there may be a declaration 
that, subject to the provisions of t|ie deed of settlement, the 
plaintiffs are entitled to have the interest of Samuel applied 
to satisfy the claims of creditors. Otherwise the judgment 
should be affirmed with costs.

IfEREDITH, J.

The substantial result of this motion is determined by 
the judgment just pronounced, and I am 
learned Chancellor and the learned Chief Justice have 
felt able to support the transaction ; for, apart from

THE ONTARIO REPORTS.426

Judgment. 

Boyd, C.
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the right of creditors, it was a very just and commend- Judgment 
abie one. The widow and mother, to whose exertions motSSTj. 
the acquisition of the property was doubtless in a con­
siderable measure attributable, left, under the husband 
and father’s will, insufficiently provided for, was, by such 
of the children as were of age, out of their shares under 
the will, amply provided for. An act of moral justice 
and of moral duty, if in it there were no intent to give 
that to the mother which rightly should go to creditors 
to be generous without being just. But I am bound to 
confess that if the case had been tried before me I would 
have fallen into what I must now deem the error of 
giving effect to the plaintiff’s claim.

We have the case of a son who, for many years, living 
at home with his mother, and so in the enjoyment of his 
own share of the property in a measure, had not thought 
o this act of justice or generosity, but who soon after 
entering upon his first business venture, and taking the 
nsk and incurring the liabilities of

from 
of the 
nbina- 
resnlt 

gation 
g what 
iself of 
in the 
d him

;;

!

lim on 
irely a 
far as 
ist his 
ire for 
lim of

a partner in the bu-si- 
o eeping a farmer’s hotel, joins in a conveyance 

which takes away so largely, and gives the power to him­
self and the other trustees for the mother to take away 
altogether, the only means he had of meeting his engage­
ments should his venture fail A young man without any 
« ar means’ w*10 was obliged to borrow from his mother 
4100 to enable him to go into the business, but for whom 
she refused to endorse.

From the beginning of the business until its complete'1 

al ure’ some three and a-half years afterward, he was 
un er eavy liabilities, and one would imagine, frçm the 
price paid tby him fpr the concern and that which it 
orought eventually, never at any time in a position to pay 
is ebts, and always in a very hazardous business, looking • 

« bis capacity, or rather incapacity, to carry it on. 
ft is surely fair,

ness

;
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Judgment, had no hesitation in imputing to the son, his brother-in- 
Meredith, J. law, Long, and the mother an intention to safeguard the 

son’s share of the estate against his creditors and against 
the risks of the business upon which he had entered, and 
which, it was said, has proved the undoing of him in more 
ways than financially.

If the gift had been to the mother for life only the case 
would not be so strong : creditors could realize upon the 
share subject to her life estate. It was put, however, in 
such a shape that the trustees, of whom as I said before 
the son is one, could disappoint creditors altogether.

The question seems to me to be in all cases of this kind 
one of fact ; the intent of the parties, the purpose of the 
transaction. Where valuable consideration is given, the 
intent to defeat hinder or delay creditors must exist in 
the grantee as well as the grantor, and of course the proof 
must be strong ; yet, in all cases, it must be, as the Acts 
say, the intent—a question of fact : see Godfrey v. Pook, 
13 App. Cas. 497.

And it seems to me that care should now be taken lest the

THE ONTARIO REPORTS. XIII.]
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:
tide which flowed so far in favour of creditors, culminating 
in Spirett v. Willows, 3 D. J. & S. 293—and going 
quite as far in t(ais province until recently, does not ebb 
against them beyond what will leave the Acts as great a 
safeguard in their favour as they were intended to be; 
that care should be taken not to apply fully to every case 
all that may be said in a strong or hard one : See Ex p. 
Mercer—In re Wise, 17 Q. B. D. 290. Exp. Taylor—In re 
Goldsmid, 18 QxB. D. 295 ; In re Hutchinson. Ex p. Ball, 
W. N. (1886) 211 and (1887) 21 ; In re Mills. Exp. 
Official Receiver, W. N. (1888) 24; Ashley v. Brown, 17 
A. R 500 ; Carr v. Corfield,. 20 O. R. 218 ; Hope v. Grant, 
20 O. R 623 ; M oison's Bank v. Halter, 18 S. C. R. 
88 ; Stephens v. McArthur, 19 S. C. R 446 ; Johnson v. 
Hope, 17 A. R 10. « '

The fact that other children and devisees by the same 
deed'gave to the mother the like interest in their'shares 
is one to bé taken into consideration, as V matter of* evi-

!

m
! !
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1
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;her-in- 
ard the 
against 
ed, and 
in more

dence, upon the question of intent; hut, in my opinion, Judgment, 
nothing more. Ï fail to find anything in the evidence to Meredith, J. 

support the contention that the execution by all 
dition in the transaction, or the consideration for the exe­
cution by each. The evidence discloses an ordinary case of 
gift by several, of their several shares, by the one deed. If 
there wXre grounds for this contention the 
should have pleaded it, and the other parties to the deed 
should have been made parties to the action if they desired 
to make, or support, any such claim. It seems to me, too, 
to be entirely a misapplication of the term to speak of the 
transaction as a family settlement. The son took' nothing, 
he gave everything he possessed. So far as the evidence 
shows, it was simply a gift by the son to the mother.

No one denies that a sufficient consideration to

was a con-

f il;he case 
ion the 
ever, in 

before

defendants

iis kind 
of the 

en, the 
exist in 
le proof 
he Acts 
'. Poole,

support
a conveyance or a contract may pass from, or be the act of, 
a third person. But, with great respect, I cannot think the 

referred to, and the principles there applied, at all 
applicable to this case as disclosed in the evidence adduced 
at the trial : see Davidson v. Maguire, 7 A. R. 98.

But, as I before said, the question is one of fact, and my 
opinion of the facts must defer to that of the learned 
tnal Judge who was so much better able to deal with 
them, and who had so much better opportunity for dealing 
with them, endorsed, as it is, by that of the learned 
chancellor.

cases

lest the 
iinating 
l going 
lot ebb 
great a 
to be; 

>ry case 
ie Ex p. 
—In re

!

I therefore agree in the result, which would be the same, 
according to the practice here, if I dissented—the dismissal 
of the motion; but q,y views are strong enough against 
the defendants to prevent my agreeing to give any costs 
of this motion, and therefore there can he no order as to 
the costs of it.

The case was

]

p. Ball,
Ex p.

mm, 17 
Grant,

!. C. B. -

1
i

.. ... one’ m ™y opinion, justifying, if not
inviting, a legal investigation of the transaction by 
creditors, and teats having been given against them by 
me trial Judge, they should not pay them here.

718071 V.
the uie same 

>- shares 
of evi- Motion dismissed without costs.
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j Orr et al v. Davië.

Lien—Mechanics' lien—53 Vic. c. 37(0. )—Amendment of claim—Jurisdic­
tion of master—Extension of time for service of appointment—Procedure.

The Master or Official Referee in a proceeding under 53 Vic. ch 37 (0.), 
“An Act to simplify the Procedure for enforcing Mechanics’ Liens,” 
should be judicially satisfied that the facts stated oefore him are suffi­
cient to manifest a valid claim ; but if atoy one element is omitted he 
has general power of permitting an amendment if the facts and circum­
stances warrant it, e. g., as in this case, to permit an amendment of the 
claim shewing when the work was done or materials famished.

The distinction betweeà the requisites of a claim under the amending Act 
and one under section 16 of the original Act R. S. O. ch. 126 pointed out. 

A Master or Referee has power to extend the time for prosecuting the 
proceedings iVhere the cèrtificate and appointment has not been served 
within the time n&med in section 6 of the Act.

!

*
Statement. This was an appeal from a judgment of the Master-in- 

Ordinary in a lien proceeding under 53 Vic. ch. 37 (0.), 
brought by Messrs. Orr Bros, against George Davie.

It appeared that the plaintiffs filed a statement of claim 
and obtained a certificate from the Master under secs. 2 and 
3 of 53 Vic. ch. 37 (0.), but in the statement of claim the 
time at which the work was performed was not specially 
mentioned, the same being then in progress. The certifi­
cate of the Master was issued on January 7th, 1892, and 
the time appointed therein for the enquiry under section 
5, was January 28th. This certificate was duly registered 
in the proper registry office, but was not served as pro­
vided for by section 6. Some timq 'after application was 
made to the Master for an appointment fixing another 
time to make the enquiry, which he granted quantum 
valeat, and it
motion was ni ^ „ ... . .
given, to discharge the lien on the ground that the certifi­
cate was not served in time.

May 2, 1892. The Master-in-Ordinary.—The only 
date proved before me and specified in the statement of

Statement o 
owned George

1891.
October.—To s

To]
To ] 
Tôc 

x To 2 
To 2 
To 2

duly served ; but on the day fixed »

1891.
Nov. 28.—By c 
J< 4.—By a
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daim as indicating when the work 
were delivered, is “October, 1891." *

Assuming this to be the proper date, I must find that 
this action, commenced on the 7th January last, being an 
action commenced without previous registration of a me­
chanics hen, was not commenced within the statutory 
thirty days. J

Then as

was done, or materials Master in 
Ordinary. :

I
to the objection taken that tiie certificate was 

not served in time. The jurisdiction of the Master under 
the Act of 1890 [53 Tie ch. 37 (0.)], is special and statutory 
and witt, statutory directions as to time, procedure and 
jurisdiction, and may Be said to

7 (0.),
Liens,” 
) suffi-

he
ircum- 
of the

to such judicialcomeAct
•The following is the statement of claim ;

In the High Court of Justice. 
Queen’s Bench Division. 

Between Orr Bros.,

I

er-in-
Plaintiffs,

George Davie,
Defendant.

ve named Orr Bros., against the aboveV

(0.).

claim 
2 and 
n the 
dally 
srtifi- 
, and 
ctioB

Statement of claim of the abo 
aimed George Davie. 3!

George Davie

Dr. to lli
Obr Bros.

October. To amount of Contract for erection of houee and niable 

on part of lot 19 plan D. 25, Toronto
To 1 yd. coursing at 6.00................................
To 1,800 brick at lh per JI...................
TO cement for oopinge.....................
To 21,500 brick in stable at 13 per M...
To 2,000 A. N. brick at 50 cts. .........;
To 24 yde. excavating for stable at 40 per yd.

Total ........................

1891.

tered
pro-

- 21..«.«a 5ïwas
other 
atum 
:ed a 
oualy 11679 701891.irtifi- Or.Nev. 28._By cash.......................................................

Jen, 4.—By amount of work yet to be done

„ Total ........................ ..

To balance due ....

..1600 00 
124 00

only
624 00nt of

81066 70

A

sssssss
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officer instead of a judgment of reference controlled by tbje 
rales of Court as to time, procedure and jurisdiction.

In both classes of cases the judicial officer is bound to 
follow the statutory directions and the rv les applicable to 
the cases before him. He could not,I apprehend, under 
a judgment of reference call to his aid the statutory rules 
presented by the Act of 1890, as to time, procedure, or juris-

THE ONTARIO REPORTS.
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126), but 
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by an Act 
jurisdictioi 

Under t 
the certifie 
statutory 1 
after the ti

Master in 
Ordinary.

diction, for the rules of Court and provisions of H. S. 0. 
ch. 126,must, in such a case, be his giiide—conversely, under 
his statutory jurisdiction, he can call to bis aid only such 
rules of Court as the statute has imported mto his special 
jurisdiction.

statute directs that “ a time and place ” shall be 
appointed by the certificate for the proceedings authorized 
by section 5, and by section 6 it is directed that “ a copy of 
such certificate and/appointment shall be served on' the 
owner and all other/proper parties, at least ten days before 
the day named therein for taking the first proceeding 

there

« The

From th 
appeal was, 
Divisional i 
Robertson

This clause is framed in imperative language and fixes a 
statutory limit of time for the service of the certificate 
and appointment without providing, as in sections 11 and 
12, for any power in the Master to extend that limit of 
time.

O.J.Soh 
aot served 
why the pla 
that he is n 
•a his is a li 
an ordinary 
200. R. 69l 
it is an act: 
practice inst 
v. Trim, 21 

Kaclelem, 
expired whe 

v. Ko 
* Q* B. 98 ; 
Mis v. SI

m It hji been held-in respect of these statutory limits of 
^_iim^fhat where the legislature has fixed a time for doing 

’ an act, it would be preposterous for the Courts tocounten- 
laches beyond the period that had been conferred 

by Act of Parliament : Smith v. Clay, 3 Bro. C. C. 639a 
and that where a statute difects a claim to be made within 
a certain specified time, the right will be forfeited by an 
omission to assert the "right within a given time : Doe i. 
Watson v. Jefferson, 2 Bing. 118 ; see also Onions v. 
Dowdier, 5 C. B. 74; 'Regina ex rel. White v. Roach, 18 
U. C. R. 226, and In re Ihe East London R. W. Co., Oliver i

ance

Case, 24 Q. B. D. 507, at pp. 511, 512, 515.
The Glengarry Case Purcell v. Kennedy, 14 8. C. S- 

458, is to the same effect, and Taschereau, J., in commenting

I
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upon the statutory limitation of time said, at p. 477, « This 
is a clear, positive enactment * *. To say that it is 0rdül*ry- 
merely directory, is to read it out of the statute.

Master in

If the
parties are at liberty by simply not proceeding to tacitly 
consent that the trial should be held two, three, four years 
afterwards, or even not at all, the clear intention of the 
legislature is set at naught.” T

The last section of the Act of 1890 directsXhat it shall 
be read as part of The Mechanics’ Lien Act (It S. 0. ch. 
126), but "subject to the provisions of this Act!” and in 
Aldridge v. Buret, 1 C. P. D. 410, similar words>ere held 
as making it clear that the special jurisdiction fcmfèrred 
by an Act upon a court could not be held to import the 
jurisdiction of such court in ordinary 

Under these authorities I must hold that the service of 
the certificate and appointment was not made within the 
statutory limit of time, and that the subsequent service, ' 
after the time had expired,

cases.

invalid.was

From this judgment the plaintiffs appealed, and tke 

appeal was, by direction of Robertson, J., argued in the 
Divisional Court, on June 4th, 1892, before Boro, G, and 
Robertson and Meredith, JJ.

0. Holman Jot the appeal.. The firstjappointment was 
not served within the time limited, but that is no reason 
why the plaintiffs should lose their right. The Master holds 
that he is not bound by the ordinary practice of the Court, 
as his is a limited statutory jurisdiction. I contend this is 
an ordinary action pending : R. Bickerton & Go. v. Dakin,
. .O' R' RR®' Section 8 of the Act 63 Vic. ch. 37 (0.),
R is an action That statute was passed to simplify the 
practice instead of obstructing claimants. See also Record 
’■ Trum, 21 0. R. 174.

Maeklem, contra. ' The Master was right. The lien had 
«pired when the last appointment was issued. I refer to 
%t« v. Kaufman, 3 Q. B. D. 7; Bewett v. Barr [1891], 
J* r 98 i Aiaude v. Lowley, L. R. 9 C. P„ at p. 171 : 

v. Skain, 210. R. 632.
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Holman, in reply. Wallis v. Skain, does not apply. 
That case was decided under R. S. 0. eh. 126, Sec. 16, where 

an omission Vas made of a requisite specially called for by 
the statute.
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June 28,1892. Boyd, C. :—

Under 63 Vie. ch. 87 (0.), the Master issues a certificate 
upon a verified statement of claim of a mechanic’s lien 
being filed in his office, and the registration of this cer­
tificate in the proper registry office operates as the 
commencement of an action (secs. 2, 3, 4 and 38), and 
inferentially operates as the registration of a lien affecting 

* the land which can only be got rid of by vacating the lien,
or dismissing thé action for want of prosecution, or other­
wise (secs. 17,18, 27).

This Act does not provide the form of the statement of 
claim, nor does it require expressly such component parts 
as in a claim of lien which is directly registered under 
section 16 of "The Mechanics' Lion Act,” R. Si 0. ch. 
126.
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No doubt the Master, before granting his ■ certificate, 
should be judicially satisfied that the facts stated and 
proved before him are sufficient to manifest a valid claim 
upon the land sought to be affected. But if any one 
element is omitted, he has general power of permitting an 
amendment if the facts and circumstances warrant it 

Here the original statement did not shew that the last 
work was done, or the last materials were furnished, 
within thirty days before the application to the Master; 
but such was the fact, as now appears by affidavits filed.

This omission, therefore, was a thing curable, and though 
essential, its manifestation in the first instance is not 
made essential, as would be the case under section 16.

But in another aspect of the case these proceedings are 
warranted under section 22 of the chief Act, as modified 
by the Act to simplify proceedings.

If there is no prior registration, it is enough if proceed-
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mgs in Court to realize the lien are begun within thirty Judgment, 

days after the last work done, or material* furnished, and 
a certificate of these proceedings is registered. This course 

in effect taken here within the thirty days the appli- 
I cation was made. which resulted in the granting and 

registration of the Master's certificate as in an action 
There was jurisdiction in fact—the application for relief 
was within the thirty days, and though the Master might 

I have declined to act till this fact respecting the time had 
beet) verified by affidavit, he could not properly vacate 
the proceedings afterwards, if in truth it was made to 
appear that the proceeding was instituted before him 
within the prescribed period : See Satchwell v. Clarke 36 
Sol. J., p. 521.

The date of the Master’s certificate under section 3 is 
January 7th, 1892, and it is sworn that the plaintiff did 
his last work in the end of December. Upon this appear­
ing, the Master should not have dismissed the action.

He should also have entertained the application to extend 
the time for prosecuting the reference, if service had not 
been made for any valid reason within the period originally 
limited by his appointment under section 6 ; I should think 
it almost a matter of course to extend the period for service 
unless the Master was satisfied that the proceeding under 
the special Act was .frivolous or an abuse of the 
of the Court.

Boyd, c.
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All the ordinary rules of procedure in the conduct of 
contested litigation are to be read into the Act which 
was intended to simplify, but not to introduce new 
rales of practice, which would be diversified according to 
the arbitrary discretion of each individual officer. The 
" ordinary procedure " in actions in the High Court is, gener-

it it
; the last 
imished, 
Master;

s filed. 1
1 though 
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lie. ^ ^ ^ wwwww uuuui une iuctiutuill» 1j16D

1741 Bwkvrtm & Co. v. Dakin, ib., 192 and 695.
, As at present advised, I do nbt see that any amendment 
« required in the statement of claim. It is open for the 
defendant to contest the fact as to the completion of the

ings are 
modified

prooeed-

. :
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Judgment work wVthin th  ̂thirty days’ limit, or to set up any other 

Boÿd, c. ground to invalidate the lien. But the lien de fade exists 
by the registration of the Master’s certificate, and it exists 
de jure by the doing of the work and the taking pro- 
celdings in the Court to recover therefor against the land 

\ within the thirty days. Better had this all appeared on 
the face of the proceedings at first ; but that omission does 

'not work irretrievable mischief if the jurisdiction under ' 
’'--'the Act really exists.

The whole matter should be restored to the Master, that 
, he may work out the rights of the parties upon the merits, 

with costs of appeal in any event to the appellants;

EREDITH, J.

However well the Master nfight have refused to issue 
a certificate upon the statement of claim and affidavit veri- - 
fying it in question, he ought not to have assumed after- 
wards, contrary to the fact as it now appears, that the work 
had been completed and the materials furnished more than 
thirty days before the issue and registration of his certifi­
cate. It was not a case for assuming anything; the fact 
should have been ascertained.

Then if the next ground upon which the Master has de­
prived these plaintiffs of their lien is to be sustained we 

st read into the Act a provision that the lien shall 
to exist if—no matter what the cause of it—the plaintiff 
should fail to serve “ the owner and rill other proper parties ” 
with a copy of the certificate 08)d appointment at least ten 
days before the day which th(/Master may have first named 

for enquiring into the claim, and taking all necessary 
accounts ; a proposition for which there is no warrant in 
the legislation, and leading to such absurd consequences 
as to need no extended refutation.

.Upon these two grounds only the Master has turned the 
plaintiffs out of Court and deprived them of the benefit of 
the legislation in their favour ; in this he has obviously 
erred upon each ground, and his rulings should be reversed. 

But it was urged that the order in question can be

THE ONTARIO REPORTS. XXII.]
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sustained upon a ground not referred to in the Master’s Judgment.
but apparent upon the material before us; that, Me  ̂j. 

upon the authority of Walks v. Skain, 21 O. R. 532 
the lien was lost by reason of a fatal defect in the state­
ment of claim :j but the judgment in that case in 
helps the defendants.

There the defect was the

reasons

no way

omission of something which, it
was said, the Act expressly required the lien-holder to state 
m the claim of the hen which he was bound to prepare and 
register ; the Act expressly providing thatiter, that 

e meats, ry lien whicheve

Act should cease to exist at the expiration of the time limit 
provided in such cases.

Here there is no express provision as to the form or con­
tents of the statement of claim ; it is not registered* nor is 
the existence of the lien in any way hinged upon it ; but 
certificate is to beiesued by the Master, and that certificate 
is to be registered : and here the certificate was issued in 
accordance with the form provided in the Act and was dulv
registered within the time limit. ,

The learned Master seems to have overlooked at least 
two things : (1) That the Act was passed in aid, not in 
mdrance, of mechanics’ liens; and to simplify, not com­

plicate, thë procedure for the enforcement of them ; and (2) 
such cases as R. Bickerton & bo. v. Bakin, 20 0. R 192 
and 695, where a construction of the Act, quite at variance 
with the views he has expressed in this case, might have 
been found—a construction which the officers of the Court 
should follow, and to which they should give full effect.
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Robertson, J.

I concur m the judgments just delivered, being still of 
the same opinion as I was when the case came before me
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sooner e 
Buxton 
Oeneral,

[CHANCERY DIVISION.]

Re Robinson, McDonbll v. Robinson.

Will—r Legacy—Interest.

A testatrix by her will directe# that a legacy should be paid out of the 
proceeds of the sale of lands, and that the lands should be sold at any 
time within two years after her death 

Held, that interest upon the legacy should be allowed from the day when 
the two years expired ; or, if the lands were sooner sold, from the date 
of sale.

On the 10th bctoher, 1892, the plaintiff madeStatement. a sum­
mary application before Boyd, C., in Chambers, for an 
order for the administration of the estate of the late 
Charlotte M, Robinson. The defendant, the administrator 
with the will annexed, offered on the return of the motion 
to pay the plaintiff’s legacy. An order was thereupon 
pronounced dismissing the application upon the under­
taking of the defendant to pay the legacy. On settling 
the minutes of the order a question arose as to the date 
from which interest was to be allowed. The will directed

*

Lien—Aiec

The word “ 
128, covei 
by the ow 
those who 
an order ii 
material-!] 
with direc

*W6t certain lands should be sold “ at any time within two 
years after my decease,” and that the proceeds to be ' 
derived therefrom should be applied in payment of the 
plaintiff’s legacy, among others. The testatrix died 
on the 12th March, 1890. This wi 

for bricks 
city of T< 
«gainst Sa 
Thomas \\ 

After a] 
Wylie, the 
upon the c 
Court.

In the e< 
had given 
the amount 
he delivere

>
Counsel spoke to the minutes before Boyd, C., on the 

13th October, 1892.
Masten, for the plaintiff. Interest should be allowed 

from the 12th March, 1891, a year after the death of the 
testatrix : Be Olive, Olive v. Westerman, SO L. T. N. & 
355 ; Toomey v. Tracey, 4 O. R. 708 ; Smith v. Seaton, 17 
Gr. 397.

Frank Denton, for the defendant. Interest is payable... 
only after the fund is got\in : Lord v. Lord, L. R. 2 Ch.1 
782 ; Blwin v. EVwim, 8 Vei. at p. 653.
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October 14th,

DENNINGS V. WILLIS.

12. Boro, C. :—
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iJudgment. 

Boyd, C.The legyfy of $1,000 is directed 
the proce 
directed tl

to be paid out of 
of the sale of lands, and these lands are

“°f^testajrix-80a8to «ke atodforZpaymenh

mterest be allowed on the legacy; or, if the lands were 
sooner sold the mterest may run from the dite of sale- 
Buxton v. Buxton, C. P. Coop. 97 ; Thomas 
General, 2 T. & C. Eq. Ex. 525 v. Attorney-

G. A. B.

[CHANCERY DIVISION.] 

Jennings v. Willis.

Um-U'cbanic.’ Paints " by oumer-R & 0. ch. lie, 9.
I

SgÊSSBSF^sSSSS!with direct liability to pay fo? tSmSteritie” accepted- ™ the

This was an action to enforce a mechanic's lien for $260 St* 
for bricks supplied on a building on George street, in the

After allowing certain payments made on account by 
Wylie the amount found to be remaining unpaid by him 
Withe contract, was $577.07, which was duly paid into

In the course of proceedings it was proved that Walker 
tod given Wylie an order to pay the plaintiff Jennings 
tte amount found due to him for bricks delivered or to 

ehvered ; and Wylie, thereupon, signed an agreement

I

!
!

F
»
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Bullock v. J 
Cl. 528; Syl 
27 Or. 600.

June 16th, If

“Payment! 
126, is not

Statement. to pay Jennings for the bricks, and on this agreement the 
Master in Ordinary, before whom these proceedings 
conducted, held that Wylie was personally liable to Jen­
nings for his account, viz : the $260 above mentioned, and 
gave a personal judgment against Wylie therefor, with 
costs.

It also appeared that during the progress of the work, 
and sometime before the commencement of these proceed­
ings, the Christie Lime and Stone Company, added as 
parties defendant, supplied material, and threatened to 
file a lien, and proceed to recover what was due to them. 
Whereupon Walker gav4 Wylie an order to pay the 
Christie Lime and Stone Company the amount of their 
account ; and Wylie then made an arrangement with them 
whereby he gave them his promissory note for $203.09, 
(being eighty-five per cent, of their account) which note 
was dated February 6th, 1892, and was payable forty-two 
days after date. The note, however, had not been paid 
prior tfi this action, which commenced on March 18th, 
1892, or prior to tliX taking of the account therein on ;
April 8th; following. At the time of the giving of the I
note, the Christie Lime and Stone Company agreed not 
to file a iien until its maturity. They, however, duly I

"" proved their claim before the Master in these proceed­
ings.

were

:

;

On the settling of the Master’s report, Wylie contended 
that the amount of the claim of the plaintiff Jennings, 
viz., $260, and the amount of the above note given by him 
to the Christie Lime and Stone Company, should be 
allowed to him in finding the amount due, and it was then
agreed between all parties to these proceedings, that the 
finding the amount due in tfie report and the payment by 
Wylie thereunder, should not in /any waV/prejudice his 
contention in this respect ; and the Master expressly re­
served the question to be decided upon the motion for 
payment out.

By his order for payment out, however, dated June 8th, 
1892, the Master held against this contention of the defen­
dant Wylie, and directed distribution of the $677.07 in

I
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bmmenS™ ^ in of costs ; secondly, statement,
re payment of wage earners ; and thirdly, among the lien
holders pan passu. The defendant WyL now appealed

I fr°m ”rd” t0 the Jud8e m Chambers,
■ ground that the Master should have held
■ ,to h»ve the amount of the judgment recovered against
I tinned7 TTam°Unt °f the note above
■ ::drd m f“ t0 JenningS and the Christie Lime and

Ïurt vZDy’ reSPeCtiV6ly- °nt °f the $577'U7 Paid into >
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The appeal argued before Boyd. C., on June 13th,

hafe ,aPpeiiant. The Master should not

m2 ? * he glVm8 of » hill or note was not pay­
ment, though given, as here, in response to the order of the

Tm n,aTr°a ?Vhe °Wner: Byies on Bills, 15th ed„

I R 2 Smk y- Tranah,
• i h f, 556 ; Belqhaw v. Bush, 11 C. B. 191 • Price, v 

Pnee 16 M. & W. 232; Erriblin v. Dartnell, 1 Dow1 & L 
591 ; Ex parte Matthew, 12 Q. B. D.. 506.

J « :21 °: atls '
D. M. Robertson, for the plaintiff

J- E: Bodm°, for the defendants, Harris & Co. The 
note given to the Christie Lime and Stone Company was
Z dshth aaa:gTent °f the fund- and should not 
tamsh the amount: Hall v. Brittle, 17 A. R. 306. There

W™6111 he«>: v. Oibson, 21 G. L J 74-
Ss V,f0™'41 °hi0- *20; Snap's Case, D R 1

W Qr! 600 V ’ '13 % 265 ; F°rhan v' '

was
1892.

H

I

;
Q'Meilly, 85 Ill. I

;

:
June 15th, 1892. Boyd, C.

" Payments," as used in section 9 of the Lite Act, R. S O 
26, is not a techmcal word but one in popular use. It
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should not be limited to the case of actual payments in 
Boyd. C. cash by the owner into the hands of the contractor. It 

may well cover payments made by the owner at the instance 
or by the direction of the contractor to those who supply 
materials to him ; it may well cover tri-partite arrange­
ments by which an order is given by the contractor on the 
owner for the payment of the material-man out of the fund, 

and this, when acpfcpted, fixing the owner with direct lia­
bility to pay for the materials. Such was the substance 
of the transaction between the owner and the plaintiffs qgv 
supplying bricks to the contractor for this building. There V 
was that which ajnounted to an equitable assignment of 
part of the money coming to the contractor when earned ; 
and it appears to me a harsh and unjust reading of the 
Act to force the owner to pay this sum twice. In my 
opinion he is entitled to deduct the amount of this order 
out of the balance found due on the footing of the con­
tract, no suspicion of fraud or collusion attaching to the 
original transaction, and no notice in writing of any sub- 
lien being given before the incoming of this liability.

So in like manner payment may well extend to thecaee 
of payment by the giving of a bill or promissory note, ae 
was done at the instance of the contractor to the other a 

> material-men, the Christie Ijime'and Stone Company. See v 
cases collected on the "general subject of payment: sub voce 
in Stroud’s Judicial Dictionary, and Byles on Bills, 15th 
ed., 373; Turney v. Dodweü, 3 E. & B. 141. |

The manifest justice of this construction of the statute, 
is recognized and adopted in analogous circumstances in 
the American Courts, and decisions approved in the text, 
may be found in Phillips on Mechanics’ Liens, 2nd ed., sea
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Statement, thydefendants or any of them, or had any notice of such 
li/is, many of the defendants having no claim whatever 
®r work done upon or Wterials furnished to Manes and 
Booth, the contractors forXbc house, at the time he pur- 
ihased : that he contracted tor the purchase of the said 

/lands and house in February» 1891 ; this contract was 
carried out and a conveyance mada to him by deed, dated 
May 23rd, 1891, and registered Jud^J6th, 1891 ; and no 
liens were filed until October 13th, 1891 ; that Manes and 
Booth failed to complete their contract ; and he (Hearn) 
bond fide paid them all, and more than they were entitled to 
receive in respect of work done before he had notice of any 
liens ; and he was obliged to employ others to complete 
their agreement at an expense of $438 more than he agreed 
to pay for the lands and house complete.

The facts of the case as found by the learned Judge are 
set out in his judgment.
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I The appeal was argued on June 2nd and 4th, 1892, 
before Ferguson, J. comr

G. Kerr, for the appellant. As to the question of the com­
putation of the ten per cent. I refer to Briggs v. Lee, 27 Or. 
464; Goddard v. Coulson, 10 A.E. 1. By virtue of the Regis­
try Act, Hearn obtained priority over the lien-holders : Me- 
Vean v. Tiffin, 13 A. R. 1; Wanty v. Robins, 16 0. R. 474, 
Reinhart v. Shutt, 16 0. R. 325. Hearn cannot be held to 
have had notice of the liens merely because he knew Manes 

’and Booth were weak, and that the work was being done; 
Richards v. Chamberlain, 25 Or. 402. Hearn must be 
treated as the owner of the land from the beginning. 
McNamara v. Kirkland, 18 A. R. 271, was quite a different 
case to this. There there was knowledge of the existence 

1 of the lien. Hearn had no notice till August 8th, 1891. 
He is only bound to account for the ten per cent. !

Moss, Q.C., for Stephen and Lennox, sub-contractors, de­
fendants in the action. Hearn has not in his notice of
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Judgment. buijtiing lot on what are said to be builder’s or contractor’s 
Ferguson, j. terfns), and Dr. Hearn, and, as a part of this agreement, 

th?y were to construct the buildings in question for him. 
Mines and Booth had at this time an interest in this land, 
and by that agreement an interest was imparted to Dr. 
Hearn. Then looking at the “ tender,” as it is called, for 
the work, the plans of the same, what is said of the specifi­
cations, the manner in which the work was done, the con/ 
duct of the parties from the beginning of it in respectif 
the work, and the advances made by Dr. Hearn, forjvfiSch, 

of which, he took temporary security, there can, 
I think, be no doubt that the work was done for him at 
his request and upon his credit and under a contract with 
him from the commencement. I think it is plain that Dr. 
Hearn was the “ owner,” and Manes and Booth the 
“ contractors.”

I that he p 
I any notic 
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whole or at 

any notice 
claims of 
of which Hi 

The conti 
price as I h, 
evidence eh

or some

not suchEven if it be assumed that the agreement 
to be good in the face of a pleading setting up the 

Statute of Frauds ; this, I think, would not, in the circum­
stances, make any real difference. The parties went 
in pursuance of the agreement—in a slovenly way, it must 
be conceded—and none of them disputed or denied the 
validity of the agreement. At a particular juncture (the 
time at which a conveyance was made by Manes and Booth 
to Dr. Hearn), another and further agreement was entered 
into with the

was
as

on

t
same object and this first one destroyed. 

This, however, did not, as I think, make any difference as 
to the position of the parties, whilst the first agreement 
had its existence. This conveyance was made on the 23rd 
day of May, 1891, and no question was raised as to Dr 
Hearn being-the owner withiA the meaning of the Act from 
this time forward. He was, in my view, as I have said 
“ owner ” within the meanihg of the Act from the com- 
meribement. '

Then allowing in favour of Dr. Hearn, the $500 difference 
inihe amount of’tlie mortgage upon the property that he 
got—which, I think, on the evidence should be allowed 
him as a payment to Manes and Booth ; it is shown, I think,
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REOGIN V. MANES. 4*7
that he paid his contractors the full contract price without Judgment.zz'zziïi"*’ ,

It was said in argument that he knew, . , that the work
was being done, and materials furnished ; that he had

i “j!LknAWle<!ge °f the circ“mstances of his contractors, 
| and that he should have ascertained what the actual facts 

were in this respect. He swears that he had not notice or 
ow e ge of any such claims, and that he was told by the 

contractors that all the men were being paid. He had 
advanced money for the purpose ofVpaying them and

was 80 aPPIied' He made his last payment 
about the first of August (except a sum of $60 or there­
abouts that he afterwards paid a painter, and as I under­
stand the evidence, this was for work that was then to be 
one, and which was not done afterwards as expected) and 

he had no notice of any claim for money unpaid by his 
contractors till the 8th day of the same month of August. 
As to Dr Hearn being affected with notice of claims by 
reason of his seeing the work done and materials furnished,

I refer to the language of the learned Judge in Richards 
.v.Chamberfavn, 25 Qr. 402Vquoted in McVean v. Tiffin, 
U A. R. 1 at p. 6. None of the liens in question 
registered till the 15th dag.qf September, 1891,

On the evidence I think It plain that Dr. Hearn, who 

was in my opinion, as I have said, the “owner" from the 
commencement, paid in good faith to the contractors the 
whole or about the whole of the contract price without 

any notice in writing or otherwise, or knowledge of the 
7T « mechanics, etc., for unpaid money in respect 
(« which hens on the property are now claimed.

The contractors, however, although they got the contract 
price as I have said, did not complete the building, and the 
cvi ence shews, I think, clearly enough, that 8438 was 
necessarily and reasonably expended afterwards by Dr 
Hearn to finish what the contractors should have done.

The payments made by Dr. Hearn up to ninety per centum 
« the propersum operated, as I think, in the circumstances,
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Judgment, as a discharge pro tanto of liens created by the Act. It 
Ferguson, J. was his misfortune to have paid more than this ; and the 

question now arises as to what is the sum uppn which the 
ten per centum, which did not operate as such discharge, is 
to be computed.

It was contended, the contention being, as I understood, 
based upon the remarks of Mr. Justice Patterson in God­
dard v. Coulaon, 10 A. ft. at p. 9, that Dr. Hearn has the 
right to subtract this $438 from the amount of the ten per 
centum (about $608) and only account to the lien-holders 
for the difference, say $170. This, however, was not de­
cided in that case ; nor does it appear thadfthat case was 
precisely like the present one. Possibly I do not gather the 
full meaning of the case Goddard v. Coulaon. So fer, 
however, as the sum upon which the ten per cent is 
to be computed has concern I do not see that I am 
in a position to depart from what was decided in Be Cor- 
nish, 6 O. R. 259, and according to this the $438, should 
be deducted from the contract price, which is $6,080. 
This would be, as I understand the figures, ten per centum 
upon $5,642.

If, however, it were held that Dr. Hearn was not 
“ owner” within the meaning of the Act, until he received 
his conveyance on May 23rd, 1891, then he registered 
this on June 16th, 1891, long before. the registration of 
any lien, he having, as I have before said, no notice of the 
existence of any lien; and all liens prior to that time 
would, as I understand the authorities, be defeated as 
against him by the operation of the Registry Acts, and so far 
as I can y&his property would be subject only to liens 

, arising after that period. But, as already stated, he was, 
in my opinion, “ owner” from the commencement of the 
work on the buildings.

I have not gone through the lengthy details of the case 
arising upon the peculiar contract and dealings ; nor do I 
think it necessary that I should do so.

The case must, I think, go back to thp learned Referee 
Perhaps, upon the altered view, the proofs of some of the
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iaTbT11 r6qUire r6C0nsideration*1 do not know how this Judgment. 

' Mention was made of the matter of the costs, but, I

Appeal allowed with coats.
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Reddick v. The Traders' Bank

1

of Canada.

Cmn,> ^-^'‘MioH-JuriMction-Actioefor surplu. after 
MOnffagt,

action for the recovery of an alleged “?/’ *° entert»in annot exceeding toojthough the^ieÆ of Sh»fadeïïri.“d

The plaintiff commenced an action in the County Court statement
mt 0®t °tCX°f THtTnand in hia atatement of Claim 
set out that the Traders’ Bank of Canada had sold the
iHlriL°ne Ja™eaTulloch under a power of sale contained 
“ certam mortgages, for $6,200; that from the’ proceeds 
f such sale they received more than sufficient tb satisfy 

then- mortgage claims, and had a surplus in their hands

The defendants in their defence denied that th 
any such surplus, and said that if
kw uV1^ Was due to them at the time of the sale 

would be found that there was still a balance due.
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under the mortgages ii question, and for payment of such 
surplus as should be Jfound due, and an amount of over 
$6,200 being claimed 
them under the mort 
ceedings.
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A. H. F. Lefroy, for the defendants. 
C. J. Holman, for the plaintiff.

June 7th, 1892. Ferguson, J, :—

The motion is for a writ of prohibition on the ground 
that the County Court has not jurisdiction.

The defendants are mortgagees who have sold the lands 
mortgaged by virtue of powers of sale in the mortgages. 
These mortgages were two in number, and were, so far 
appears here, in the ordinary and well-known form. The 
plaintiff says that tne defendants have in their hands a 
sum of money ($193.25), less than two hundred dollare of 
the moneys arising upon the sale, after satisfying all prin­
cipal, interest and costs in respect of these mortgages, and 
for this si)m the action is brought.

The plaintiff is the assignee of the mortgagor, and it was 
not questioned that, for all purposes here, he stands in 
the mortgagor’s position, and entitled to sufe in hi» own 
name.

The defendants’ contention on this motion is thàt the 
relief which the plaintiff is seeking is of an equitable 
character, and that the County Court has now no equitable 
jurisdiction. I do not think this contention can or should 
be sustained.

The defendants, if it be assumed that there is such a 
balance of money in, their hands, have the money, as I 
think, as money received to the use of the mortgagor or 
his assign, the plaintiff : Boulton v: Rowland, 4 O. R, at 
p. 722 ; referred to in Beatty v. O'Connor, 5 0. R, at p. 
748, by the Chancellor, and the authorities referral to in 
the latter case by the Chancellor.

;

!

TheI
as

Y S£

of\ 
Côunty Cou 
must be refu

I amI

The defenc 
by way of aj 
motion set uj 
«Iso, that the 
purely of an ( 
law action, w 
jurisdiction.

A. II. F. Le 
surplus in oui



\ I % •

x: :

[VOL.

ntof such 
nt of over 
een due to 
i sale pro-

■ 5XXII.] BEDDICK V. THE THADEBS’ BANK
OF CANADA. 4SI I^ thC df ndant^o the use of the Judgment

plaintiff was a ways recoverable by the plaintiff in indebi- F„------- T
Uus assumpsit, under what was called the common counts g"80“' 
for money had and received to the plaintiff’s use, in a 
Court of common law. The action to recover such money

rjrJTrPS”,u“‘
It has been said that this 

cognizable in a Court of
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been the same m any view of the nature of the relief 
sought, and besides it 
costs that was determined only.

Another case relied on was Sherwood v. Cline, 17 O. R 
0,but I humbly think that the case has no bearing what­

ever upon the question before me here.

Côunlv ;freu°fjinionith< for the reasons above, the Countj Court has jurisdiction, and that this application 
must be refused with costs.
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Judgment, this case from McKay v. Mitchell and Trust and Loan Go., 6 
Ferguson, J. U. C.L. J, 61. Sefe Leith’s Beal Prop. Stats., p. 378. Smith 

v. Trust and Loan Co., 22 U. C. R. 526, is directly in 
favour. iSee also Smith’s Manual of Common Law, sec. 
1057, p. 466 ; Chitty on Contracts, 12th ed., p. 75. So far 
as it has a bearing, Boulton v. Rowland, 4 O. R 720, is 
in our favour. A power of sale in a mortgage is merely a 
power to sell the equity of redemption, and the moneys 
stand in the place of the equity of redemption : Wright v. 
Rose, 2 Sim. & St. 323. The right to exercise the power 
of sale only arises after default, and after default a mort­
gagor’s rights are purely equitable. But the County Court 
has no equitable jurisdictions Whidden v. Jackson, 18 A. 
R. 439, 442. 'As to the amount involved here being 
$6,200,1 refer to McGillicuddy v. Griffin, 20 Gr. 81.

C. J. Holman, for the plaintiff. This is only a money 
claim and is under $200 and the County Court has jurisdic­
tion : Allen v. The Fairfax Cheese Co., 21 O. R. 598 ; In 
re Dixon and Snarr, 6 P. R. 336 ; Bennett v. White, 13 R 
R. 149.

VOL

our

F

r

I over;
ill

June 28th, 1892. Boyd, C.

In Beatty v. O’Connor, 5 0. R at p. 748, I quoted the 
expression of Jessel, M. R, in defining the status of a — 
mortgagedwith surplus of moneys derived from the sale of I 259, affi 
the property on hand as that of a “ bare trustee.” That 
same expression was taken up in a later case by North, J., 
who says “he is not a trustee in the ordinary sense,” and 
he continues thus : “ the remark that the mortgagee was a 
bare trustee merely meant that he hadspo independent 
claim of his own ” : In re Gregson, Christison v. Bolam,
36 Ch. D. at p. 230. In that case, however, North, J., 
repeatedly alludes to the mortgagee with such surplus in 
his hands as one “holding money to the use "of the (in 
that case) executor of the mortgagor : lb. pp. 226 and 230.
It is, he says, clearly money held to the use of the other, 
and, if se, I infer it may be the subject of an action for

1
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“oney had and received upon the common money counts. Judgment 

That is abundantly plain in American cases of high re- £^7; 
pute, of which I note Cook v. Bosley, 123 Mass. 396.
Others are collected in Jones ons Mortgages, 4th
1M0. /

", ““ ‘s °n the Plaintiff to spew a surplus in the
hands of the defendants,—failing t% he fails in toto. But 
If he proves that enough has been realised to satisfy the 

: Wright v. ■ mortgage and all claims of the defendants in respect to 
e the power I . Provisions of the statute as to the disposition of moneys 
ault a mort- I ™slnS under the exercise of the power of sale so as to 

clear an ultimate balance for the plaintiff,-that is money 
received to his use for which he should recover even in 
the County Court. The plaintiff proposes to make good 
a claim for a specific sum as set forth in section 11 of the 
statement of claim. Upon the face of the proceedings there­
fore, and be ore the matters of fact have been investigated 
in the usual way, there is no ground for awarding prohi- 
tion to the County Court as of an equitable action whereof 
it cannot take cognizance.

I think the appeal should be dismissed with costs in the
rrotthLpkintiff in any event: Pean v. Wilson, 6 
Exch. 833 ; Edwards, v. Bates, 7 M. & Q. 590 ; Pardoe v
P«ce 16 M. & W. at p. 458 ; and Edwards v. Lowndes, 1
i m, 1 mXr "Watney’16 ch- 37s-and 17

Meredith, J,

VOL 453
ï Loan Co., 6 
378. Smith 
rectly in our 
on Law, sea 
.75. So far 
O. R 720, is 
i is merely a 
the moneys

:

ed., sec.
::

■

ounty Court 
dcson, 18 A. 
1 being over 
3r. 81. 
lly a money 
has jurisdic- 
R 598 ; In 
White, 13 R

:

I

quoted the 
status of a 
1 the sale of 
itee.” That 
y North, J, 
sense,” and 
»agee was a

. I
■

i

It is difficult to understand the necessity for all of the 
Provisions contained in sections 34 to 89, inclusive, of the 

ndependent ■ County Courts' Act, R S. O. ch. 47, if those Courts have 
I ™d‘Ctlon only m common law matters; they seem to 

.North, J., ! mdicate provision for something more than such matters 
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(0) See Charles v. Jante, 25 Chy. Div. 544.
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Judgment. A solution of the difficulty is apparent when the provi- 
Meredith, J. sions of the Administration of Justice Act, 36 Vic. ch. 8, 

are recalled to mind.
Under the 2nd section of that Act any person having a 

purely money demand might proceed to recover it by action 
at law, although the right to recover might be an equitable 

only ; subject to the discretionary power of the Court, 
conferred by the Act, to transfer equity matters to the 
Court of Chancery when the ends of justice so requiréd.

The provisions for such transfer are contained in sections 
9, 10 and 34.

In the same Act the provisions for references by 
mon law Courts to officers of the Court of Chancery 
first made : see? sections 11, 12, 13 and 14.

And b^r section 15 the provisions respecting such trans­

ferring and referring of actions are shown to be applicable 
to County Courts as welbas to the Superior Courts of 
mon law. f

one

com-
were

com-

That Act was earned into the Revised Statutes of 
Ontario, 1877, under the title of “ The Administration of 
Justice Act,” ch. 49, and the sections referred to are there, I 
4 and 23, 24 and 25, and 26, 27, 28 and 29, and 30, 
respectively. They were not carried into the County 
Courts’ Act (ch. 43) in that revision.

In the revision of 1887 these provisions, in so far as 
they affected the Superior Courts of common law, were, of 1 
course, treated as unnecessary in conveyance of the Judi- I 
cature Acts and the Rules ; but, with the exception of I 
section 2 of the Act of 1873—section 4 of the Act in the I 
revision of 1877—were brought into the County Courts’ I 
Act (ch. 47), and are the sections of that Act to which I I 
first referred. 1

The one section not carried into tiiat Act seems to have I 
been treated as if its full force and fffect had been carried I 

, into and preserved by the Judicature Act. j
It therefore seems to me that, by the Administration of I 

J ustice Acts, jurisdiction in equitable cases, where the claim I 
was purely a money demand, was conferred upon County

/
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th“t jt„has not been lost—though the revision Judgment.
of 1887 has not left the matter as plain as it was before . -------
that the words " all personal actions ” include personal 
actions of an equitable character where the claim is « 
purely money demand.” as well as common law actions • 
according with the current of legislation which flows to­
wards increasing rather than curtailing the jurisdiction 
of the inferior Courts1:
R. S. 0.1887, ch. 47.

Assuming, then, that the applicant’s contention is right 
that no action at common law would lie, “for money 
payable by the defendants to the plaintiff for money re­
ceived by the defendants for the use of the plaintiff,” 
upon the covenant, to recover these surplus moneys 
claimed to have been received under the statutable power 
of sale contained in the Act respecting' Short Forms of 
Mortgages, there would yet be jurisdiction here, if the 
equitable right sought to be enforced be a purely money 
demand ; for the amount claimed is under $200 in 
personal action.
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That it is of such a character seems to be settled : see 
Green v. Hamilton Provident Loan Co., 31 C. P. 574 at p. 
580 ; also Re Mead if, Creary, 32 C. P. 1. ’ 1

As the amount claimed does not exceed $200, there is 
nothing in the objection that that sum is but an unsettled 
balance of the purchase money which is said 
been more

il1

so far as 
w, were, of 

the Judi- 
tception of 
Act in the 
ity Courts’ 
to which I

,, ... - to have
than $6,000. Where the amount claimed does 

not exceed $200, there is no limit, as in the Division Court, 
to the amount of accounts which may be investigated: 
it is immaterial what the amount of the unsettled 
may be: Bennett v. White, 13 P. R 149,

account
a. i , When the claim
exceeds $200, but does not exceed $400, the manner of re­
duction necessarily becomes important : Fumival v. Saun- 
ZS’ 26 U- G R 119 ; Re Dixon and Snarr, 6 P. R. 336 • 
Sherwood v. Cline, 17 O.R.30; Robb v. Murray, 16 A.R. 503.’

Robertson, J., concurred.
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See Hutton v. Valliert, 19 A. R. 164.—Rer. 
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/Regina v. Fearman

Intoxicating liquor*-" The Liquor Licence Act "—Evidence of license 
inspector and defendant—Admissibility— Indian reserve.

»

For an offence under “ The Liquor License Act,” R. S. 0. ch. 194, the 
license inspector, who lays the information, is a competent witness.

An objection that the conviction, which was for selling liquor without a 
license at the village of M., in the township of O., should have negatived 
that the place where the offence was committed was in an Indian reserve, 
which it was alleged formed part of such township, was overruled, as there 
was nothing to shew the fact alleged, and under section 1 of R. 8. 0. 
ch. 5, there was primâ facie jurisdiction.

X

: t

This was a 'motion by way of appeal from an order of 
the Chief Justice of this Division, refusing an order for a 
writ of certiorari herein.

The defendant was convicted, on the 20th of February 
1892, by James Grace and W. J. Shaw, two Justices of the 
Peace for the county of Brant, for an infraction of sec­
tion 50 of “ The Liquor License Act,” R. S. 0. ch. 194, by 
unlawfully keeping liquor for the purpose of sale, etc., 
without a license at the village of Middleport, in the town­
ship of Onondaga, in the county of Brant ; and was fined 
twenty dollars audiosts.

The grounds taken were :
1. That the evidence of the informant (the license 

inspector) was improperly received, as it was alleged he 
had a pecuniary interest in the result—an interest'^uT 
the penalty ; 2. The magistrates refused to receive (the 
evidence of the defendant, tendered on his own betlslf. 
3. That the offence (if any) was committed in the town­
ship of Onondaga, a part of which township, it is alleged, 
comprises the reserve of the Six Nation Indians ; and as 
“The Liquor License Act” is not in force in the reservation, 
the convictiAi should have negatived the offence having 
been committed therein. ”

In Easter Sittings (May 23rd, 1892), before Rose and 
f MacMahon, JJ., DuVernet supported the motion. The

Statement.

I
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7<?Vîâ 8fte,r lh6 drSi0n in Re*ina v. Bittle, 
Lk'. '/ thy“gh the “Agnate refused to 
: ;e f r„rof the defendant'he admitted
Mitv nflh The 1uestion 88 to ‘he admis­

sibility of the evidence of an informant was first taken in
tBegvm v. Strachan, 20 C. P. 182, a case under the License
there w ' 32 ^ ^ 32 (°^ but was overruled because 
there was an express provision in section 25 making the 
prosecutor or complainant a competent witness ; but there
v StonCh2PT0VdT m the Present Act The case of Bex 
y. Stone, 2 Lord Raym. 1445, shews that the evidence of
7 nTT ’ 7 ”g “touted, is not receivable. See 
also Gilbert on Ev„ 6th ed„. 110-111 ; Phillips on Ev 10th 
ed pp 46-7. The informant here is interested, as he is 
hable for the costs of the prosecution : secs. 45, 46 Sec-

Thëdefe d F0™1"1011 Act' 51 V-i0- eh- *5. does not apply 
eh U irn Î T a C“mpetent witoess. Sec. 1 of 55Vic.

• (0.)» which is substituted for sec. 9 of R, S 0 ch 61
makes his evidence admissible. The next objection is that 
the Local Option Act was notjn force, and so there could be

wouldTeTd TUb aC;“Vif°n f0raelling without a license 
would be bad The defendant endeavoured to prove this
at the trial, but the Court would not allow the evidence to 
he put m. The next objection is that the offence, if any
Sx N !” T6 7Wni!‘ip °f 0nondaSa- which comprises 
the Six Nation Indian Reserve, and the fact of the offence
having been committed there should have been negatived

w.rÆfr»!0 -1"1-

Langton, Q. C., contra.
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Argument, evidence from any alleged incapacity by reason of interest.

5 (0.), has never been repealed, 
revision as being expressly pro-

:
3. 2

the
The 32 Vic. ch. 32, sec.
and was left out in 
vided for by “ The Evidence Act." An informant never was 
disqualified merely by reason of his being an informant, 
but only when he was interested. Here the license in­
spector has no interest. Under the Act he has no pecu­
niary interest in the penalty, as no portion of it goes to 
him, and he is indemnified against costs. The case of 
Rex v. Stone is more fully reported in Bum’s Justice of 
the Peace, 30th ed., at p. 1141, and it appears the evidence 

excluded because he was the

!

of the informant there/’toas 
only witness and1 was IsuiV for a pecuniary 
defendant's evidence Wa^ nbt âdmissible. The 65 Vk. ch. 
14 (0.), does not apply, a4 it ^as passed after the oohvic- 
tion was made. There whrfiothing to shew that the hotel 
Option Act was in force, and the objection is not taken in 
the order nisi, and should not be entertained. Then, as to 
the objection as to the Indian Reserve being in the town­
ship, and not negativing the sale haying taken ptyee there. 
This was held untenable in Regina v. Whiting

Therewai
r

I
S;

5 J
, r, not re-!

ported.

: /June 26th, 1892. MacMahon, J.

I do not consider the question Vo much discussed during 
to whether 51 Vic. ch. 45,/sec. 5 (D.), is 

,. S. 0. ch. 74,
the argument as
introduced into the said Act by Virtue of 
sec. 9, as I am clearly of opinion that the/license inspec 
tor has no pecuniary interest in the result /of the prosecu-

1

Under section 46# “The Liquor License Act,” B. 8.0. 
ch. 194, any penalty in money recovered Where the inspec-

• tor is prosecutor shall be paid by the convicting justice to 
him, to be by him paid to "The License Fund Account 
And in any case where an inspector has prosecuted, an 
has been unable to obtain the amount of the costs, «be 

is to be made good out of such license fund. Ansame
f '

y
A
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where he has prosecuted and failed to obtain a conviction, Judgment 
he shall be indemnified against costs out of thç license MeaMnkan,J. 
fund, should the justice before whom the c&iflaint is 
made certify that such officer had reasonable and probable 
cause for preferring such complaint. And, by section 90, 
the council of every municipality is required to set apart 
not less than one-third part of such fines or penalties 
received by the municipality for a fund to secure the pro­
secutions for infractions of the Act.

The reason why the law prohibited a conviction being 
had on the uncorroborated evidence of an informer is 
stated in the case referred to by Mr. Du Vemet of Rex v.
Stone, 2 Lord Raym. 1545, Bum’s Justice of the Peace, 30th 
ed., 1141 : " It is said that where a statute appoints a con­
viction to be on the oath of one witness, this ought hot to 
be by the single dath of the informer ; for, if the 
person were allowed to be both prosecutor and witness, it 
would induce profligate persons to commit peijury for the 
sake of the reward.”

The rule is thus stated in Phillips on Evidence, 10th ed.,
47 : “In cases of summary convictions, where a penalty is 
imposed by statute and the whole or in part is given to the 
informer, who becomes entitled to receive it immediately 
upon the conviction, the informer was considered an incom­
petent witness, unless he was made competent by statute."

The license inspector has no pecuniary interest in any 
part of the penalty. No portion of it goes to benefit him,
All fines and penalties are paid into the “ License Fund 
Account," which is used for the purpose of carrying out 
and enforcing the Act.

The inspector may lay the information for an infraction 
of the Act, and to that extent he,is an informer. But the 
statute absolutely prohibits his having any interest in the 
penalty; and it is on the ground of interest that the 
evidence of informers was excluded.

There is no reward to be obtained by the inspector, and 
therefore no reason for excluding his evidence. I should,
■therefore, have held the inspector was a competent witness

459
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Judgment irrespective of R. S. 0. ch. 74, until my attention was dratgn 
MuoMahon.j. to the statute by the judgment of my learned brother Rose, 

and I agree with hitn in holding it is, in its features, wide 
enough to render competent as a witness a person interested 
in a penalty. The second ground is disposed of by 
Begin a v. Hart, 20 0. R. 611, and Regina v. Bittle, 21 0. 
R. 606.

The third ground taken was considered by me in Regina 
v. Whitney (not reported), where I said : “ByR. S. 0. ch. 
6, sec. 1, the township of Onondaga is within and forms 
part of the county of Brant for municipal purposes. That 
township also, for the purposes of representation in the 
House of Commons, forms part of the south riding of the 
county of Brant, R. S. C. ch. 6, sec. 2, par. 24.

Although it was said in argument that part of the town­
ship of Onondaga is included within the Six Nation 
Reserve, there is nothing before us shewing this. Even 
had there been evidence shewing that the Indian Reserve 
formed part of the township of Onondaga, it would not 
have been necessary to the validity of the conviction that 
it should contain an averment negativing the commission 
of the offence in that part of the township. We must 
assume that the magistrates, in hearing a complaint for an 
infraction of the Liquor License Act, were trying a case 
within that part of their territorial jurisdiction where the 
Act was in force until the contrary was shewn.

Had it been shewn that the alleged offence was commit­
ted within the Indian reservation, there could not have been 
a conviction under the Liquor License Act, as the offence 
would only have been punishable under the Indian Act, as 
amended by 61 Vic. ch. 22, sec. 4, (D.).

All the grounds fail, and the motion must be dismissed 
with costs.
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Rose, J. :—

Only two grounds of appeal were taken by the notice. 
1st. That the informant was improperly allowed to give 

evidence in this matter.
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i drai 2nd, That the defendant 

evidence.
was not permitted to give Judgment.

Mr. Da Vernet, on the argument, took a further ground 
not taken in the notice of appeal, and which, therefore, as 
it seems to me, we should not consider, as it is purely 
technical, and there is no reason for interfering in this case 
on the merits.

As to the first ground, I think Mr. Langton’s argument 
must be given effect to: viz., that section 2 of R. S. 0. ch.
61, applies. This section is most general in its terms, and 
provides that: "No person offered as a witness shall here­
after be excluded, by reason of any^lleged incapacity from 
crime or interest, from giving evidence * * before any 
person having * * authority to hear, receive and
examine evidence.”

And this is a reason, I think, as urged by Mr. Langton, 
why in the revisionxof 1877, ch. 181, sec. 66, the words,’ 
and no person shall be rendered incompetent as a wit­

ness by reason of his being interested in any portion of 
the penalty sought to be recovered," disappeared from 
section 47 of 37 Vic. ch. 32.

This ground, therefore, in my opinion, fails irrespective 
of the question of whether the inspector could be held to 
be an interested witness ; which has been considered by my 
learned brother MacMahon, but upon which I haVe formed 
no opinion. \

There is nothing in the second ground taken. 'The 
conviction was in February, 1892, and the amending Aijt,
55 Vic. ch. 14, sec. 1, (0.), was not passed until April fol­
lowing.

See Regina v. Hart, 20 0. R. 611 ; Regina v; Bittle, 21 
0. R. 605.

I agree that the motion must be dismissed with costs.
Since writing the above, my learned brother MacMahon 

s me that some motions for certiorari are pending 
•waiting the decision in this case of a ground of objection 
k the conviction that it did not shew that the offence was 
not committed on the Indian Reserve, and therefore out of
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judgment the jurisdiction of the magistrate. It is sufficient for this 

Rose, j. case to say that there is nothing before us to shew that 
any portion of the township is Indian Reserve. The 
offence is said to have been committed in Middleport, in 

Onondaga Township. Section 1 of R. S. 0. ch. 6, prrnA 
facie establishes jurisdiction, and, if evidence were offered, 
no doubt it would appear that Middleport is not in the 
Indian Reserve.
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The Queen v. Butler.

<Municipal corporations—Police commissioners—Licensing omnibuses—Res­
triction to owners—R. S. 0. ch. 184, sec. 436.

Sec. 436 of the Municipal Act, R. S. O. ch. 184, empower» the police 
commissioners of acity to regulate and license the owners of omniDuees, 
etc. The commissioners of a city passed a by-law enacting that no 

erson or persons should drive or own any omnibus without being 
licensed to do so :—

Held, that the authority conferred on the commissioners was to license 
owners, and not drivers ; and therefore a conviction of a driver for 
driving without a license, was bad, and must be quashed.

This was a motion to quash the conviction of the defen­
dant, whereby he was convicted “ for that he, the said 
John Butler, did on the 5th April, 1892, at the city of 
Ottawa, unlawfully drive an omnibus, used for hire for the 
carriage of passengers from one place to another within 
the said city of Ottawa, without being licensed so to do, 
contrary to the by-law of the Board of Commissioners 
of Police.”

The grounds of the motion were :
1. That the said John Butler, being the driver only of the 

vehicle in question, should not have been convicted of the 

offence charged. 2. That section 4 of the by-law is vitra 
vi/res of the said Board. 3. That the vehicle in question 
is the property of the Ottawa City Passenger Railway, 
incorporated by Act of Parliament, enabling the said com-

$
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pany to use these vehicles. 4. That the said John Butler, Statement 
as driver of the said vehicle, was protected under thé 
charter of incorporation of the said company. 5. That the 
said by-law refers to persons only.andnot to corporations.

The omnibus in question was the property of the com­
pany, and the defendant was merely in their employment 
as a driver.

In Easter Sittings, June 2nd, 1892, before Ga Jr,
Rose, and MacMahon, JJ.

Ryckman, supported the motion. The defendant was not 
the owner of the vehicle, but merely the driver. Under sec.
136 of the Municipal Act, R. S. 0., eh. 184, power is given 
to the Police Commissioners to pass by-laws to regulate 
and license owners of vehicles, etc., but no power is given 
to interfere with the driver.- The 4th section of the by­
law is therefore ultra vires of the board inasmuch as it 
attempts to control drivers. [It is not necessary to give 
the argument on the other objections raised, as the judg- 
merits do not turn on them.]

Langton, Q. C., contra The words of sec. 436 of the 
Act are wide enough to include a driver, and therefore the 
by-law is within the authority of the commissioners.
Unless they had control of the driver, it would be extremely 
difficult to enforce the by-law.

463 I
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June 26,1892. Galt, C. J.

By section 10 of the by-law, there is a fee of $10 
chargeable for each omnibus ; but this has reference to the 
owner, not the driver.

By section 4 (under which this conviction took place) it 
“enacted : 11 That no person or persons shall drive 
"any coach, omnibus," etc., “ without being licensed

It appears to me that, having reference to the tenth 
•action, the license referred to has regard to persons either
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Judgment, owning or hiring for their own use an omnibus, and not 

Galt, o.J. to a person who is employed simply as a driver.
It was held expressly by the Court of Queen’s Bench, 

in the case of Regina v. Reeves, 1 O. R 490, under the 
provisions of section 415 of R. S. 0., 1877, ch. 174, which are 
the same as section 436 of R. S. 0., 1887, ch. 184, that “the 
power given to the Board of Police Commissioners, by sec­
tion 415, is only to regulate and license the owners of the 
several kinds of vehicles used for hire, and the rates of 
fare to be taken. No mention whatever is made of drivers,

THE ONTARIO REPORTS. IW.]
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and it would seem to be acleaur excess of authority on the 
part of the Police Commissioners to require a driver of such
vehicle to take out a certificate and pay a fee therefor.”

The motion must be absolute to quash the conviction 
with costs.

MacMahon, J.

The 4th section of by-law No. 14, which, it is alleged, is 
ultra vires of the Board of Police Commissioners pro­
vides : “ That no person or persons shall drive or own any 
coach, omnibus, cab * * used for hire for the carriage 
of passengers * * without being licensed so to do/ 
etc.

This simply means that an omnibus used for hire shall 
not be driven unless it has been previously licensed. The 
section of the by-law has no reference to, nor does it 
require, the driver to be licensed, which was the vice of 
the by-law in Regina v. Reeves, 1 O. R. 490.

In Regina v. Reeves, the cab which Reeves was driving 
was not his own, but it had been regularly licensed, and 
Reeves was convicted under a by-law which required the 
“driver of any licensed vehicle for the conveyance of 

passengers for hire ” to obtain a certificate, for which he 
was required to pay the sum of two dollars. While, in 
the present case, Butler was driving an omnibus for which 

no license had been procured by the owners thereof—the 
Ottawa Street Railway Company. And the conviction ifl> H driver may be n

■<0 unlicensed or
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* for that he, the said John Butler, did on the 5th of April, Judgment. 
1892, at the city of Ottawa, drive 
hire for the carriage of passengers

I
an omnibus used forMMMlholl| j. 
* * without being 

licensed so to do," etc. Clearly a conviction for driving 
in unlicensed omnibus. °

Then, is it within the power of the Board of Commis- 
aoners to pass a by-law by which the driver of an 
unlicensed cab or omnibus, of which he is not the owner 
nay be made guilty of an offence ? Or is the power of the 
commissioners restricted so that the owners only can be 
made answerable ?

The $36th section of the Municipal Act provides : “ The 
bord of commissioners of police shall, in cities * * 
regulate and license the owners of livery stables and of 
horses, cabs, * * omnibuses and other vehicles used for 

■hlre' and eha11 establish the rates of fare to be taken by 
■ the owners or drivers of such vehicles,” etc. 

j • ■ v A® tIle ^cfc aufchorizes the commissioners to regulate and 
alleged, is ■ hcense the owners of omnibuses, etc., then, under a by-law 
mers pro- ■ founded on the Act, the owner who uses his omnibus for 
r own any ■ hire must be the person upon whom the penalty can be in- 
le carnage ■ Wed. 
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Although the 4th section of the by-law makes the 
tarer °f an unlicensed omnibus liable to the penalty, 
«ism direct conflict with the 100th section, which pro- 
Wes: “ That any person or persons who, by himself, her- 
W, or his or her driver, shall be guilty of any infraction 
« breach of this by-law, • • shall, upon conviction 

... — ere or “fore the police magistrate, • * forfeit and
as driving ■ |»y such fine as the said police magistrate * * shall 
insed, and ■ inflict, of not less than one dollar or more than fifty dol- 
luired the together with the costs,” etc. So that, although there 

k! l:b°‘0ne offence eommitted-viz., the use of an unlicensed 
TOk1? i:*3 for hire—tw“ Persons may be liable for the pen- 

for which ■lOOfor™6’7 ‘ ^ 0Wn6r may ^ held liabIe under section 

reof—the

6

:

j

i

infraction of the by-law, whether such infrac- 
was committed by himself or his driver; and the 

«iver may be made liable, under section 4, as the driver of 
■ unlicensed omnibus.

an

viction is,
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____ The Act did not empower the commissioners to pass «
MacMahon.J. by-law inflicting a penalty on the driver of an unlicensed 

omnibus, unless such driver was the owner thereof.
It was urged that to hold that the 4th section of the 

by-law is ultra vires of the commissioners would be 
opposed to the judgment in Regina v. Ourr, 210. R. 499. 
The point we are called upon to consider in the present 
case was not* even mooted in Gurr’s Case. In that case 
Gurr, the driver, was summoned for an infraction of the 
cab by-law, but Mr. Brown, the owner of the cab, inter­
vened, and the case was made a test case. The only point 
raised by Brown’s counsel before the police magistrate, 
and when tjie case was before the Divisional Court, be­
ing “ whether a person having a livery license (Can stand 
with his carriage for hire on his own property at places in 
the city other than where his stable is.” See p. 500.

In cases where an omnibus is rented from a person who 
has not obtained a license, and the person so renting uses 
the omnibus for hire for the carriage of passengers, he I 
would, in such case, be regarded as the owner, qua the I 
by-law, and liable to the penalty for an infraction thereof: I 
Regina v. Boyd, 18 O. R. 485. See also Hughes v. Sutler-1 
land, 7 Q. B. D. 167, and cases referred to in Stroud’s Judi-1 
cial Dictionary under title “ Owner.” I

As the conviction must be quashed on the ground stated, I 
we do not consider the other question raised as to the I 
right of the street railway company to use omnibuses to I 
carry passengers on certain streets in the city of Ottawi I 
on which they are empowered to lay railway tracks 1 

We think the appellant is entitled to his costs. 1
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The conviction was for driving an omnibus 
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ly-law, it muet fall, as such by-law would be ultrfvires. Judgment. 
If not founded upon a by-law, a fortiori it 
invalid.

My reading of the by-law is, that the driver is Squired 
to take out a license : “ That no person *

without being licensed so to do.” Such af^>rovision 

is, in my opinion, ultra vires, not being confined to 
I agree, therefore, that the conviction should be quashed 

and with costs.
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Regina v^Rawson.

Awtwn and auctioneer—A sngnee of estate of insolvent—By-law under 
aMw—Conviction ° ^ ^ *CC‘ *95—Setting estate of insolvent by

M lawful for any portion or persons to sot as auctioneers, or to sell or 
licensed “°y good* et°'» “by public auction" unless duly

BM, that the agent of an assignee of an insolvent estate selling without 
a license the stock-in-trade of an insolvent who had carried on business 
a the county, was rightly convicted of a breach of the by-law, although 
it was the only occasion he had so acted in the municipality.

This was a motion calling upon C. H. Ross, poli 
bate for the county of Simcoe, and A. W. Beardsley, the 
complainant, to shew cause why a conviction, made by the 
police magistrate, dated the 28th of December, 1891, 
whereby the defendant was convicted, for that he did on 
the 10th of December, in the said county of Simcoe, 
unlawfully act as auctioneer by putting up for sale and 

‘ 8 goods, wares, etc., contrary to the provisions of 
y law No. 451 of the county of Simcoe, not being duly 

hocused therefor.
The whole of the evidence upon which the conviction 

was founded, was given by the defendant. He stated : “ I 
*m the defendant. I acted as agent for E. R. C. Clarkson,
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trustee, at the sale in question. There was an assignment 
for the benefit of creditors to E. R. C. Clarkson, and I 

claim the right to sell by auction. I sold the goods on the 

premises of the assignor. The assignor carried on a gen­
eral store and also works several farms. I make a prac­
tice of thus selling.”

There was also an admission by the defendant that he 
sold by public auction, an advertisement of the sale being 

put in. The county by-law, 451, was also admitted.
It provided : “ That it shall not be lawful for any pe 

or persons to act as auctioneers or to sell or put up for 
sale, or attempt to sell any goods” etc., “ by public auction,” 

eta, or othèrwise to act or assume to act as an auctioneer 
within the county of Simcoe, unless duly licensed in that 
behalf."

The prosecution admitted the assignment to Clarkson, 
and that Rawson was the agent of the trustee under the 
assignment.

Statement.

raon

I

In Easter Sittings, May 18th, 1892, of the Divisional 

Court composed of Galt, C. J.,Rose, arid MacMahon, JJ., 
Shepley, Q. G, supported the motion. The defendant 
was merely the agent of Clarkson the official assignee. 
He cannot be deemed to be an auctioneer, but a transient 
trader, and comes within sub-sec. 9 of the sec. 489 of the 
Municipal Act R. S. 0. ch. 184, as amended by 51 Vic. oh. 
28, sec. 23 (0.). This section clearly gives the assignee 

power to sell by auction, and therefore ex necessitate, he is 
excluded from the provisions of sec. 495, sub-sec. 2, of the 
Act, which deals with auctioneers. The next point is, that 

even assuming that sec. 495 did apply, the defendant did 
not come within the definition of an auctioneer as this was 
merely an isolated transaction ; a single act of selling is not 
sufficient to bring the defendant within the section. He 

must carry on the business of an auctioneer : Regina v. 
Andrews, 25 U. C. R. 196 ; Rex v. Little, 1 Burr. 610; 
Rex v. Buckle, 4 East; 346 ; Johnson v. Hudson, 11 East 
180. Then the legislature having given the power to

IF

June 25,189
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license, such power does not authorize the municipality A^unwnt 
to impose a special tax for revenue purposes ; all they can 
do is to impose a fee of $1.00 for a certificate : secs. 285-6 ■
Dillon on Municipal Corporations, 4th ed. 357-361.

Pcpfer, Q. C, contra. Secs. 489, sub-sec. 9 as amended 
and sec. 49o, sub-sec. 2 are quite distinct. The former 
aims at transient traders while the latter refers to auc­
tioneers; and moreover the by-laws under section 489 
must be passed by the council of a township, city or town 
while under sec. 495 the power is given to the county’ 
or city, or town separated from the county for municipal 
purposes. The use of the word auctioneer in sec. 489 merely 
authorizes sale by auction if licensed for such purpose 
An auctioneer is a person who sells goods by auction or 
public sale as opposed to private sale : Brown’s Law Dic­
tionary; Abbott’s Law Dictionary, Anderson’s Law Dic­
tionary; Am. & Eng. Cyclopoedia of Law, under titles of 
Auction and Auctioneer ; Fisher’s Digest, vol. vi. p 982 •
Rex V. Taylor, McClel. 362 ; 13 Price 636 ; City of Gor­
ham v. Keens, 63 Ind. 468. The section

I

1idant that he 
he sale being 
mitted. 
ir any person 
or put up for 
blic auction,” 
m auctioneer 
snsed in that

I

I

to Clarkson, 
e under the -

3 Divisional 
Mahon, JJ, 
a defendant 
al assignee.
; a transient 
. 489 of the 
' 61 Via ch.
;he assignee 
isitate, he is 
ec. 2, of the 
mint is, that 
endant did 
as this wis 
ailing is not 
sction. He _ _
: Regina v. ■ ’section 495 of the Municipal Act, the council of any 
Burr. 610; ■ T*’ or town separated from the county for

ro, 11 East ■ ™mc'Pal Purposes may pass by-laws for the following 
power to ■ PUrP°sea (sub-section 2) : " For licensing,” etc., " auctioneers

. - covers isolated
tansactions as well as a general carrying on of the business. 
Ihe cases relied on by the other side merely lay down 
that an isolated act does not make a person a trader ; but 
ttis’s a very different matter from acting as auctioneer. 
Ihen as to imposing fee. There is clearly power given to 
tax for revenue purposes. Sec. 286 only applies to monopo-
nVn V'Remrder’8 Gourt’ etC- and City of Montreal, 

K' 495 ; R* Neely and Owen Sound, 37 Ü. C R 
Ex parte Frank, 52 Cal. 606 ; Dillon on Municipal 

Corporations, secs. 357 p. 426.

li

II
June 25,1892. MacMahon, J.

I
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Judgment, and other persons selling or putting up for sale goods," etc., 
MsoMahon, “ by public auction,” etc.

Section 489, sub-sec. 9, of the Act (as amended by the 
addition of a sub-section [9 a], by 51 Vic. ch. 28, sec. 23 (0.), 
empowers the council of every township, city, town or 
incorporated village, to pass by-laws for licensing, etc., 
transient traders, or requiring transient traders and others 
who occupy premises in the municipality for temporary 
periods, and whose names have not been entered on the 
assessment roll, etc., and who may offer goods or merchan­
dise of any description for sale by auction or in any other 
manner conducted by themselves, or by a licensed auc­
tioneer, or by their agent or otherwise etc., “ but no such 
by-law shall affect, apply to, or restrict the sale of the 
stock of an insolvent estate which is being sold or dis­
posed of within the " (county sub-sec. 9) (municipality suh- 
sec. 9 ct) “ in which the insolvent carried on business there­
with, at the time of the issue of the writ of attachment 
or the execution of an assignment.”

The legislature by prohibiting a municipal council from 
applying the provisions of any by-law relating to tran­
sient traders so as to affect sales of the estates of insolvent 
debtors when sold within the county (or municipality) in 
which the insolvent carried on business, left such estates 
in the same position they were in prior to the insolvency, 
Such estates, not being affected by any such by-law, what­
ever method the insolvent might, before his insolvency, 
have adopted for the sale of his estate, it was argued the 
like methods his assignee or trustee might adopt ; and if 
the insolvent could have sold without fan auctioneer's 
license, the assignee may do likewise ; and if the assignee, 
so also the assignee’s clerk or agent.

An auction is a public sale of land or goods at public 
auction to thd highest bidder.

“ Auctioneer, is a person who conducts an auction. May 
refer to a person who sells his own goods as well as one 
who sells the goods of another at public auction”—Ander­
son’s Dictionary of Law. “ A person authorized or licensed
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by law to sell lands or goods by public auction ; one who Judgment 
sells at auction —Black's Law Dictionary. And in Bou- M^TT 
mr s Law Dictionary, 10th ed„ he is described as One who “ '
conducts a public sale or auction :(1)A person authorized by 
law to sell the goods of others at public sale ; (2) He is 
the agent of both parties, the seller and buyer.” In Ken-

***““■> •».■**.A—
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many cases that in sales of land by 

auction the auctioneer is agent for both vendor and 
dee. See also Emmerson 
Lord Mansfield.

In order to constitute the auctioneer the agent of both 
vendor and purchaser, he must be acting in such capacity 
at a public sale. The rule does not apply where the 
auctioneer seUs the goods of his principal at private sale, 
for then he is the agent of the vendor alone: Mews v. 
Carr, 1 H. & N. 484 ; Benjamin on Sales, 3rd ed„ sec. 268.

°ne the partle9 to a eontract cannot sign the name 
of the other as his agent so as to bind him within the 17th 
section o the Statute of Frauds; the signature as agent
Q B 720by * thlrd Pers°n : 8harman v. Brandt, L. E. 6

The enactment in section 495 is very wide. It provides 

a y- aw may be passed for licensing auctioneers and 
^ persons seUmg or putting up for sale goods, etc, by 
pu l e auction etc ; and the by-law provid s : " That it 
ban not be lawful for any person or persons to act

dollars ^ % aUCtl0neer’8 hcenae « the sum of twenty

The statute clearly gives the power exercised by the 
unty councd f Suncoe, i. e„ that if any person or per- 
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Taking the very words of the Act, “ any other persons,"Judgment.
MacMahon, and of the by-law, “a|ny person or persons,” would clearly 

prohibit the owner of goods from putting them up for 
sale by auction without a license ; and, if so, neither could 
his assignee. (

It is clear, however, beyond question, that the defendant 
could not sell by public auction without having obtained a
license.

It was urged that a single act of selling goods would not 
make the defendant liable for contravening the by-law; 
and Regina v. Andrews, 25 U. C. R 196, was cited where 
it was held that a conviction under the Pawnbrokers’ Act

J.

did.
was not sustained in one transaction alone. So in Regina 
v. Little, 1 Burr. 610, it was held that a single act of selling 
a parcel of handkerchiefs to a particular person, is not proof 
that the person so selling was a hawker, pedlar or petty 
chapman. But on a cdnviction for selling by auction with­
out a license, Lord Mansfield, after referring to Regim v. 
Little, said : “ This case is very different from that of a 
hawker and pedlar ; going about and selling is necessary 
to make a man a hawker and pedlar ; but here a single act 
was enough to bring a man within the statute." Paley 
on Convictions, 6th ed., 220.

The defendant said he made a practice of thus selling hy 
auction, although it is not stated he had made a practice 
of so doing in the county of Simcoe.

The motion must be dismissed ; and it is, I think, a case 
in which the complainant should have his costs.

One sal 
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Galt, 0

say

Rose, J. :—

I agree that the motion fails.
Section 489, sub-sec. 9, of R. S. 0. ch. 184 does not apply : 

first, because it does not profess in terms takeover the ground 
taken by section 495, sub-sec. 2 ; and, second, because in 
this case the regulation complained of is of the council of 
the county, whereas under section 489, the county is noteo- 
powered to pass any by-law.

!
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Section 489 does not give any license to sell by auction Judgment, 
but merely deals with the different modes of sale i s’ ^ 
by auction or private sale; and if by auction, by a licensed' ' *' 
auctioneer I have not carefully considered the meaning 
ot "or otherw,se,”for I view,the words as descriptiv!
2joS n0t M COnfirming aDy ri8ht not otherwise 

Section 495, sub-sec 2, does in terms apply to persons

™ M8auyfPUbhC aUCti0n' Whe,|:her they ™ay be strictly 
toUgd auctioneers or not; and, as pointed out by mylearned
brother, covers the case of one selling as the defendant
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by-law being invalid, as in feet taxing and not licensing. 
I«m say nothing more than that it seems to me to to
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Galt, C. J., concurred.
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Lawson v. McGeoch et al.

Bankruptcy and insolvency—Chattel mortgage, validity of-Prior agreement 
therefor—Intent to prefer—Rebuttable presumption—R. 8. O. ch. U4, 
6k Vic. ch. SO (0.).

A chattel mortgage given in pursuance of a previous agreement therefor- 
to cover an antecedent debt and advance made at the time of the agree­
ment, both the mortgagor and mortgagee believing the former to be 
solvent when the mortgage was actually made, was impeached within 
the sixty days provided tor by sec. 2, sub-sec. (o) of 84 Vic. ch. 20 (0.), 
amending the R. S. 0. ch. 124 :—

Held, that the mortgage was valid.
The presumption of an intent to prefer as to transactions coming within 

the 64 Vic. ch. 20 (0.), impeached within the sixty days, is not an irre­
buttable one, but the onus of shewing that no such intent existed is cast 
on the person supporting the transaction.

This was an action brought by the plaintiff, who sued 
on behalf of himself and the other creditors of the defen­
dant, McGeoch, to set aside a chattel mortgage made by 
the latter to his co-defendant, Clements.

The action was tried at Milton, at the Spring Assizes of 
1892, without a jury, before Falconbridoe, J., who found 
in favour of the plaintiff.

A motion was made by the defendants to set aside the 
judgment, and to have the judgment entered in their 
favour.

June 25, 11
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of the plain 
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The facts 
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September, : 

[The leaé 
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In Easter Sittings, May 81st, 1892, before a Divisions! ■ one-half of t 
Court, composed of Galt, C. J., Rose and MacMahon, JJ., I idvanced bel 

Shilton supported the motion. The case does not come ■ ^ balance i 
within 64 Vic. ch. 20 (0.); amending sec. 2 of R S. 0- ch. H that a chatte 

124. The learned Judge at the trial, thought he was ■ w„ enga„e(j 
bound by Porteue v. Cole, 19 A. R. 111. The case comes H lllye ^ ^ 
within section 3, sub-section 4 of ch. 124. The chattel mort- H mortgage wai 

gage was given by the debtor under the bond fide belief that 15th January 
the advance would pay his debts in full. Moreover, the H mortgagee to 
mortgage relates back to the time the agreement for the ■ paying the co 
advance was made, and it is the same in effect as if the ■ alleged that a 
mortgage was made on that day : Allan v. Clarhson, 17
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Or. 570. The presumption raised by the 
rebuttable one.

Rappelle, contra There is no question but that the 
plaintiff was a creditor, and that the defendant McGeoch I 
was insolvent, and the learned Judge found that there was

preveT^Thral^ dadVa“0e' " a"y a*r™t alleged.
L it • . ! all6ged agrément, even if proved, would not

475
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River Stave Go. v. Sill, 12 0. R. 557. ’
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Judgment. I have set forth this evidence (of which there is no con- 
Galt, c.J. tradiction) so as to ascertain whether this case should be 

decided in accordance with the judgment of Osler, J., in 
Cole v. Porteous!] 19 A. R Ills, or of this Division in 
McEoberts v. Steinhoff, 11 O. R 369.

The learned Judge based his judgment on the former. 
In Cole v. Porteous the facts, as stated in the judgment, 
are : “ The claimant’s title is a chattel mortgage made to 
her by her husband on the 4th May, 1891, on the morning 
of the day on which the creditor recovered judgment against 
him. The bona ffdes of the debt, to secure which it was 
given, is not ^isputed, but it is contended that the mort­
gage is void against the execution creditor under the 
Assignment and Preferences’ Act R. S. 0.124, sec. 2, and 
the amending Act 54 Vic. ch. 20.”

By the express provisions of 54 Vic. ch. 20, sec. 2, under 
which Cole v. Porteous was decided, such amendments as 
were thereby made, are subject to the third section of 
R. S. 0. ch. 124.

Rose, J.
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The question for our decision is, does this ease come within 

that section. The case of McRoberts v. Steinhoff ms 
decided in 1886, at which time ch. 26 of 48 Vic. (0.) was in 
force ; the third section of which is, so far as this case 
is concerned, the same as section 3 of R S. 0. ch. 124, 
and it was held that a mortgage given in accordance with 
a former provision was valid ; the present is a very much 
stronger case in favour of the mortgagee ; the mortgagor, 
at the time when he gave the mortgage, did not know he 
was insolvent ; whereas, in the other, he gave the mortgage 
because he knew he was insolvent ; and as to the know­
ledge of the mortgagee, at the time the mortgage ww 
actually given, of the solvency of the mortgagor he said, is 

to the question: " Had you any knowledge at all 
when the chattel mortgage was given, that any reporter 
judgment had bqen made adverse to McGeoch ? I had 
not—not the slightest."

This evidence was uncontradicted. In the present cm» 
we find the mortgagor, at the time when he undertook to

n
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se should be 
Osler, J., in 
Division in
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g!Vl‘1ie,In0rtgage in cons‘deration of a present advance Judgmeut. 
of 8395, believed himself to be solvent ; and the mortgagee, G^j 
at the time he accepted it, believed him to be in that state.

In my opinion this motion should be granted, and the 
action dismissed with costs.

477

the former, 
e judgment, 
age made to 
the morning 
nent against 
vhich it was 
at the mort- 
• under the 
1, sec. 2, and

Rose, J, • 1
I agree that there is no evidence of an intent on the 

part of the mortgagor to give the mortgagee an unjust 
preference, nor any evidence of an intent on the part of 
he mortgagee to obtain one-unless the presumption under 

51 Vic. ch. 20 is preaumptio juris et de jure, and irrebut­
table ; and so, apart from that statute, the transaction is 

valid under Robins v. Clark, 45 U. C. R. 362 ; Me Roberts 
y. Stetnhoff, 11 0. R. 369. See also Cole v. Porteous 19 
A. R. 111-112.

This brings us face to face with the decision in Cole v 
Porteous. It is clear upon the authorities.-See Campbell v. 
Same, 31 U. 0. R. 279, and Davidson v. Ross, 24 Gr. 22— 
that all presumptions declared by statute . 
table or incontrovertible. Whether such a presumption 
can be rebutted or not, must be determined, having regard 
to the subject dealt with, and the fair and proper intend­
ment of the language used with reference to the context 

t is further stated that the tendency of modern deci­
sions has not been to consider presumptions as irrebuttable 
out to restrict rather than to extend their number • Best 

on Presumptions, see. 18, cited in Campbell v. Barrie 31 
U. C. R 279 at p. 292.

I am unable to read' this 
Osler, J. A., in Cole v. Porteous. 

dedgeat wmanifest that under R. S. 0. ch. 124, as amended
1 nyhte M > =h- 20 (0.), an intent to give a creditor an 

och ? I nw ■ unjust preference is a necessary ingredient to render an 
. „„ ■ transaction void. Certain transactions are

PT8!rlrZ ■ , epted, from the operation of the section to which I will 
undertook to ■ «gain refer, but as to all embraced they are valid unless
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Judgment, and until it is made vq appear that the intent existed.
0Mi j Then came decisions whichxsaid that such intent was 

rebutted if it was shewn that the act done was under pres­
sure, .and not voluntary. Thereupon the 54 Vic. ch. 20 was 
passed, which declared that when certain facts were shewn 
to exist, the intent must be presumed whether the Act 
was done “ voluntarily or under pressure.”

In other words, as to all transactions embraced within 
the amending Act, if any one of them has the effect of 
giving a creditor a preference (Iydo not stop to consider 
the meaning of “preference”), And W shall-be attacked 
within sixty ijiays, then it shall W presumed to have been 
with the intent to give an unjust preference, and to be an 
unjust preference whether voluntary or under pressure.

It is not said that it shall be void, nor that the prefer­
ence shall be an unjust preference, but simply that the 
intent necessary to avoid the transaction shall be pre­
sumed ; that is, the onus of establishing that no such pre­
ference existed shall be on the defendant.

The benefit or effect of such an enactment appears in 
Delion v. Zither,* in which we have this day given judg­
ment.

^ If the other construction be correct, and this transaction 
cannot stand, then equally invalid would be a mortgage 
given, say six months, after the money was advanced, when 
it was the intention of the parties to have the mortgage 
executed on the occasion of the handing over of the money, 
but the execution of which was delayed by the sudden and 
continued illness of the mortgagor.

Take the case in question. The mortgagor required the 
money ; obtained it on a promise to secure both it and a 
prior indebtedness ; believed that he was solvent—the 
mortgagee also believed him to be solvent ; and without any 
mala fides the execution of the mortgage is delayed until 
within sixty days of the beginning of these proceedings 
when it is given without any intent to give an unjust 
preference, or indeed any preference, but simply to imple­
ment an agreement made in good faith.

* Not reported.
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I should require the plainest and most unequivocal lan­
guage requiring me to declare such a transaction to be 
void, before I could assent to the plaintiff’s claim herein 

m(r Slave Co. v. Sill, 12 O. R. 557, at p. 569, was cited 
to shew that no mortgage could be supported by reason 
of an antecedent contract. Of course, if the transaction 

within the exceptions contained in the third section 
of ch. 124, it would not be void ; but because it is not 
within such an exception does not make it void unless it 
is tainted by the forbidden intent ; and so, if I am correct 
in what I have before said, a mortgage may be supported 
by an antecedent contract, if not affected by any of the 
prohibited acts or intention.

I agree that the motion must be granted, and the action 
dismissed with costs. I

Since writing the above, I have conferred with my 
brother Osier, who points out that in Cole v. Porteous he 
was dealing expressly with a case where there was no ante­
cedent agreement (see pp. 112-113), and that he did not 
intend to say, and in his opinion did not say, that the sta­
tute applied to a transaction founded upon an antecedent 
agreement, which must be governed by such cases as Clark- 
w v. Sterling, 15 A. R 234, and the other cases to which I 
have referred.

MacMahon, J. :—
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In Es
Regina v. Rhodes.

before B

Criminal law—Forgery—Interest of witness—R. S. C. ch. 174t ete. H8— 
Construction of.

On the trial of an indictment for uttering a forged note evidence was 
given by a person who had no interest therein of the note being forged. 
Tb*-Wife of tfiW peraon on whose behalf the note was received, and who, 

„-<^when receiving it, was in attendance in her husband's shop as his agent, 
'■a***‘ proved the uttering.

Per MaoMahon, J.—The note having been proved to be forged bv a 
person having] no interest, the question as to corroboration of the wife’s 
evidence, on the ground of interest, did not arise under sec. 218 of the 
Criminal Procedure Act, R. S. C., ch. 174.

Per Rose, J.—The wife had no interest in the forged 
interest, if any, was to prove its genuineness ; but in any event there 
was abundant evidence of corroboration.

Mwrdt 
raised b; 
evidence 
2. Wheti 
sufficient 
corrobon 
dence of 
also, shot 
ested, as i 
the note 
self have

document ; her

This was a case stated for the opinion of the Justices of 
this Division by Mr. Justice Falconbridqe.

The prisoner was tried on an indictment charging her 
in one count with having forged, and in another count with 
having uttered a one-dollar note of the Dominion of Canada. 
The prisoner was acquitted on the yount of forgery, but 
convicted on the count for uttering.

The questions reserved were :
“ 1st. Is it necessary that the evidence of Julia Hulse, 
witness called by the Crown, should be corroborated by 

other evidence to support the conviction ! And, if so, waa 
there sufficient evidence to support a conviction for utter­
ing?

Statement.

tyc. R., 
16 0. R 

J. B. ( 
had no ii 
agent of I 
when req 
Her inter 
and furtl 
arising oi 
mm, 15 ( 
evidence, 
the fact o:

a'

was** 2nd. The note alleged to be forged and uttered 
one-dollar note of the Dominion of Canada. * • Her 
Majesty’s Receiver-General was not called as a witness 
One Granville Elliott, employed in the Receiver-General'» 
office in Toronto, was called as a witness on the part of the. 
Crown. Can the conviction be sustained without calling 
the Receiver-General as a witness ? And does the evidence 
of Granville Elliott require corroboration to support the 
said conviction ?”

June 25th

r
5 Counsel 

contained 
The onl 

we that t

i

case.
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The evidence of Granville Elliott shewed that the note Statement, 
was a forgery.

In Easter Sittings, June 3, 1892, the 
before Rose and MacMahon, JJ.

481

case was argued

(74, M6.118— j.
Murdoch, for the prisoner. There are two questions 

rased by the case. 1. Whether itevidence me 
i being forged, 
ived, and who, 
p aa hie agent,

was necessary to call 
evidence to corroborate the evidence of Julia Hulse; and 
2. Whether the evidence called in corroboration was 
sufficient The evidence of Julia Hulse should have been 
corroborated as she was interested, and there was no evi­
dence of corroboration. The evidence of Granville Elliott, 
also, should have been corroborated, as he. also was inter­
ested, as the Receiver-General’s Departmentiad to redeem 
the note; and, further, the Receiver-General should him-

e forged by » 
n of the wife’s 
tec. 218 of the

(tournent ; her 
ly event there

Justices of
self have been called as a witness. He referred to Regina 
v. Hagerman, 15 O. R. 598; Regina v. Bannerman, 43

K 547 ’ Re'Jina Oiht, 6 C. P. 84 ; Regina v. Selby, 
16 0. R. 255.

J. B. Cartwright, Q. C, contra. The Receiver-General 
had no interest whatever in the note. He is merely the 
agent of the Government to pay out or redeem such notes 
when required. Neither had Julia Hulse any interest. 
Her interest, if any, was to make the note good, not bad; 
and further, to constitute interest it must be something 
ansmg on the face of the instrument : Regina v. Hager- 
man’16 0. R. 598 : Rex v. Newlands, 1 Leach 311. The 
evidence, however, of Granville Elliott, is conclusive on 
the fact of the note being forged.

Jane 25th, 1892. MacMahon, J.

Counsel for the prisoner abandoned the questions of law 
«untamed in the reservation in the second paragraph.

The only question, therefore, left for our consideration 
wm that formulated in the first paragraph of the reserved
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____ Sec. 218 of the Oriminal Procedure Act (R. S. C., eh. 174),
M»cM»hon, provides : “ The evidence of any person interested or sup. 

J- posed to be interested in respect of any deed, writing, 
instrument onother matter given in evidence on the trill 
of any indictment or information against any person for 
any offence punishable under the ‘ Act respecting forgery,1 
shall not be sufficient to sustain a conviction for any of 
the said offences unless the same is corroborated by other 
legal evidence in support of such prosecution.”
' 'The jury have found on the evidence of Granville Elliott 

, that the note was forged.
What was given in evidence against the prisoner was 

the Dominion note in question. It was necessary to the 
conviction of the prisoner that there should be proof that 
the note was forged. The forgery of the note was proved 
by the evidence of Granville Elliott, a person having no 

Ç' . interest therein. And once when the " deed, writing, in­
strument or other matter given in evidence," is proved to 
be a forgery by a person having no interest therein, the 
question'as to corroboration under section 218 cannot arise.
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I

The forgery having thus been established to the satisfac­
tion of the jury, the only other questions for their con- 

s ■.[ sidération were the identity of the accused with the person 
said to have uttered the note so forged, and her guilty 
knowledge.

We were referred to tj)e case of Megina v. OiUs, 6 
C. P. 84, as shewing that corroboration was required of the 
evidence of the person to whom the forged instrument 
was uttered.
contention. In that caseXth

5\

Rose, J. :-

I am of 
did not ret 

1st. For 
that in lac 
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2nd. Bee 
if any, 
not a forge: 
or her hush 

ever 
*o me there

e affords no ground for counsel’s 
was a count for forging an 

order for the delivery of goods, and a count for uttering 
such order. was

Draper, 0. J., said, at p. 88 : " The question in this re­
spect” (as to corroboration) “is the same in both counts; 
for there is the same, and no other proof, to go to the jury 
on either count to shew the order forged."

The evidence to establish the forgery in that case wu 
by tiie person whose name was alleged to have been forged

But
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whose denial was complete ; adding, as a circumstance, that Judgment, 
he could not write The only other witness was that of 
the person who advanced the goods on the faith of the “ 
order being genuine. He did not know that Akenhead 
(the person whose name was alleged to be forged) could 
not write, or he would not have accepted the order. ^ 
believed it genuine until some months after, when Aken- 
h^d denied it. There was not by that witness any cor­
roboration of Akenhead, the person interested in the 
instrument given in evidence at the trial. And, for want 
of such corroborative evidence required by the statute in 
proof of the order being forged, the prisoner could not be 
convicted.
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1Richard Hulse was the owner of the grocery, and Julia 
Hulse, his wife, was, while in attendance in the shop, acting 
only as her husband's agent-a fact which was overlooked 
during the argument.

As to the " interest of a witness ” in cases of forgery, see 
Newland s Case, 1 Leach (4th ed.), 311, at p. 314, and 
ttegma v. Hagerman, U O. R. 698.
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Kennin et al. v. Macdonald et al.

Solicitor and client—Lien for costs—'Taking note ami leaving country— 
Waiver of lien—Replevin—Damages—Form of replevin bond.

The plaintiff, a solicitor, claiming on 
settled with him, taking a note the 
went to the United 
solicitor as his 
papers, or some 
ceedings in the

defendant’s papers a lien for costs, 
e refer payable on demand. He then 

ited States, leaving the note and papers with another 
agent. The defendant, stating that he required the 
of them, for use in his business, brought replevin pro­

ngs in the Division Court, giving a bond to prosecute the suit 
effect and without delay, or to return the property replevied andwith without delay, or to return the property reple 

to pay the damages sustained by the issuing of tne writ, and t 
a breach of the bond in not prosecuting the suit with effect, 
the replevin the defendant only procured some of the papers and whi . _ 
were tendered back to the plaintiff and refused, the defendant stati 
that they were of no value, the agent having retained the 
ones. In an action on the bond by plaintiff to red 
the note as damages he had sustained by the replevin :—

Held, per Boyd, C., that even if any lien existed, which was questionable, 
by reason of the taking of the note and departure from the country, it 
was not displaced by the replevin suit ; but, in 
had failed to

ent for nomina

the dam

rs and which
t stating 
valuableue, the agent having retained the 

he bond by plaintiff to recover the amount of
The fo 

ChancelloiUntry, it
ied by the replevin suit ; but, in any event, the plaintiff 
prove any actual damage ; and though there might be 
nominal damages and costs, there would be a set-off of 

the defendant’s costs of trial ; and the action was dismissed without

Under the Division Court Act, R S. O. ch. 51, sec. 266, the whole mat­
ter could have been litigated in the Division Court.

Quaere as to the amount of damages recoverable.
The fact of the conditions of the bond 

of the conjunctive remarked on.
On appeal to the Divisional Court the judgment was affirmed.

Boyd, C. :
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Statement. Tbis action was tried at Toronto, on 28th January, 1892, 
before Boyd, C.

The action was brought on a replevin bond for damages 
sustained by the plaintiffs for breach of the condition of 
the bond, in not prosecuting the replevin *ction,with effect, 
and not paying the damage sustained by t lie plaintiffs, etc.

In January, 1891, the defendant Macdonald instituted a 
replevin action in the Division Court against the plaintiff 
Millar, in which he sought to replevy certain legal docu­
ments on "which the plaintiff Millar claimed a lien, as and 
of the plaintiff Kennin, for certain costs alleged to he due 
to the latter. .
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A bond was given, dated 23rd of January, 1891, executed 
by the defendant Macdonald, and the defendants I. B. 
Johnston and W. B. Johnston, to the bailiff of the Court] 
conditioned that if the defendant Macdonald should prose-’ 
cute his suit " with effect and without delay,” or “ if he 
should return the said property - replevied, and -■ pay such 
damages as should be sustained by the issuing of the writ 
of replevin,” etc., the said bond should be null and void, 
otherwise to remain in full force and effect.

The replevin suit was not proceeded with, and judgment 
by default was pronounced against the defendant Mac- 
donald.
•J?!16 P181011®5 chimed that the damages sustained were 
«2o, the amount of the note.

The following is the judgment delivered by the learned 
Chancellor, in which the other material facts appear :

[VOL. KENNIN V. MACDONALD. 485
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Assuming the relation of solicitor and client between the 
plaintiff Kennin and defendant Macdonald, the former hav­
ing departed from the city in December, 1890, for Chicago 
lelt a mass of papers in the possession of Mr. Millar, upon 
Which a l,en ,s claimed by the solicitor for the amount of 

e promissory note for $225, this being the amount settled 
upon for his costs upon general solicitor's work performed 
or he defendant. The defendant Macdonald thereupon 

«pphed for a writ of replevin in the Division Court, based 
n an affidavit in which he stated that he required to 
^ the said papers, or some of them, in his business and 
tansactions, and might suffer great loss unless he got 
mmediate possession of them. The papers, he stated 
^r consiste of suit papers and legal documents, 

«tiers, and a letter-book containing copies of letters in 
Jeronce to h,s business, which he required to see and
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judgment The writ issued, and directed to be replevied the pro* 
Boyd, o. party described in the claim annexed thereto.

The claim annexed thus describes what is sought: “Papers 
in a certain suit of Johnston and others against John 
Fisken and Company ; papers in other suits and actions 
at law ; certain deeds and mortgages; certain letter-boob, 
and legal papers and documenta"

The bailiff, upon execution of this writ, proceeded to the 
ffice of Millar, when there was a sifting of papers onceor 
wice by Millar, who withheld what Macdonald now 

alleges in his evidence to be those which were alone of any 
value to him ; but Millar is unable to state specifically 
what was withheld by him.

The bailiff's return to the writ states that he replevied and 
delivered to the defendant Macdonald the good# mentioned 
in the writ, that is to^say, "The papers consisting of suit 
papers and legal documents and letters, as by said writ com­
manded." Whatever papers the bailiff diff get were put in 
a bundle and examined in the office of Mr. Wallbridge ; and, 
as Macdonald swears, those heNtanted, not being there, 
the whole was tied up again deposited in a vault, and 
afterwards produced in a bag, and tendered before action 
to the solicitor. Macdonald swears that no use wan 
made of these papers, and that they were practically 
waste paper. He is corroborated as to the handling and 
tender of the bundle by Mr. Wallbridge.

There is no evidence against this view of the transaction. 
To me it is evident that there was no proper identifica­
tion of what papers were delivered on the replevin ; and 
there is now nothing to shew that they were of the vaine 
of five dollars. Probably Macdonald expected to get 
important papers, indjto minimize the real value of what 
he expected to secure ; but I have no evidence that what 
he did get by the writ was of any value to him or the 
solicitor Kennin.
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Judgment, vices could not be had ; he had virtually discharged him­
self ; and in these circumstances the Court would not allow 
the client to be embarrassed further than the necessity 
required. When he would be ordered to produce the papers, 
or allow copies to be made, it would be without prejudice 
to his lien ; Rutledge v. Rutledge, 2 Ir. Eq. R. 290 (1840);
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cute wil 
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bond be 
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Vic. ch. 
entered f

Boyd, C.

Re Boughton, 23 Ch. D. 169 ; Re Qalland, 31 Ch. D. 296 ; 
and Fowler v. Fowler, 50 L. J. N. S. Ch. 686.

And again, I am by no means satisfied that a valid lien 
did exist, having regard to a late decision in England by the 
Court of Appeal, in which the Court approved of the prin­
ciple laid down by Leach, V. C., in Robarts v, Jeffreys, 8 
L. J. 0. S. Qi. 140. Leach, V. C„ held that the taking of 
a promissory note by a solicitor from a client, payable on 
demand, for the amount of costs claimed for professional 
services, caused a waiver of his lien on the ground that 
such a note bears interest from the time of the demand, 
and the demand might have (been made forthwith, so that 
he takes a security for his bill of costs, which in fact gives 
him interest thereon, to whicji he is not otherwise enti­
tled. ,

This case w 
Appeal, for in
lays stress on .
dealing with his client, wherein the latter should be m- ■ clause in i 
formed in an intelligible manner of his rights and liabili- ■ statute 23 
ties, and if the right of lien is not expressly reserved upon ■ there appei 
the taking of a security, the inference ought to be against ■ namely, Fo 
its continuance. It is also cited for the same result on the ■ plaintiff to 
ground that the solicitor has a new demand against h)B ■ and to make 
client, in Stokes on Liens, p. 79. ■ “d also to j

This much upon the evidence and merits of the transaction. ■ by the issui 
But there are many other things which call for observation. ■ to recover jt 
The writ of replevin should not have been ordered o: ■ Rule 1103,1 
executed, owing to the vague, indefinite claim for papers ■ In 1863 
made by the applicant : Jones v. Qook, 2 P. R 396. ■ of the Act :

The condition of the bond takeh was not in accordance ■ Wae jntjmat( 
with the statute. It should be in the conjunctive to prose- ■ though mere

■ '"to Court,
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Judgment. The next year (1864) the Court of Common Pleas fol- 

Boyd, 0. lowing the same rule in Burn v. Bletcher, 14 C. P. 416, 
' attached importance to the new clause as extending the 
right of recovery. But, in 1865, the Queen s Bench in 
Bletcher v. Burn, 24 U. C. R 269, first actually decided 
that the statute was not intended to give a new right to

ent ease 
That is, 
no lien 
replevisi 
solicitor- 
Howevei 
the reasc

■

I! damages.
Draper, C. J., speaking for the Court, appears to have 

receded from the position that was taken by him in Thomp- ■ The p 
Kaye, and said, at p. 265 : “ So important a change B ment ent 

giving to the obligee a right to recover damages for the B entered ii 
of or depreciation of the value in the thing replevied I The defer 

and afterwabds adjudged to be but not restored to him, in ■ ing them 
addition to the value of the thing itself at the time of the B 
replevy, would surely be more distinctly expressed than by ■ In Eas 
the words, * such damages as the defendant shall sustain by B Court con 
the\ieeuing of the writ’ ” B % 0., sup

It is remarkable that in Bletcher v. Bum, 9 Or. 426, ■ to the del 
Vankoughnet, C., in 1862, took a diametrically opposite B Vnderwot 
view of this decision of the Queen’s Bench, saying, that the B sec. 1338, 
damages given by the statute “ will include the earnings B ^ A li 
• * made by the use of the vessel.” H Wallh '

These words cannot mean the mere formal damages and ■ ”
costs awarded for defendant at law with a return of the ■ ^ 
property. But this case appears not to have been brought ■ u 
before the Common Law Judges, so a difference of judicial ■ June 25th, 
view arises as to the scope of this provision in William ■ 
v. Crow, 10 A. R. 301, where the most liberal interprets- ■ When th 
tion is advocated by Burton, J. A., (p. 311), and the more H ing himsel 
restricted meaning by Osler, J. A., at p. 324. ■ Macdonald-

The legislature next interfered for the protection of per- ■ placed the ] 
in peaceable possession of property, which is taken from ■ bound by 1 

them by replevin (in cases other than distress and damage ■ papers, re ta 
feasant), by passing the enactment to be found in 48 Vi&cb. ■ to the learn 
13, sec. 8 (now Con. Rule 1104), by which the bond taken i> ■ bad been wi 
to provide for the full indemnification of the defendant!» ■ their value, 
to loss, deterioration, extra costs and like. ■ ’«lue to the

But the more extensive words are not used in the pre*- ■ lor any evi

son v.1
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:

I

«

s

1

BODS1
:
■■

I



[VOL xm] KENKIN V. MACDONALD.
491

i Pleas fol- 
4 C. P. 415, 
: tending the 
’s Bench in 
illy decided 
lew right to

Thatfe9’wL*n of tlh6y T°Uld haV® r6aehed ^ difficulty. Judgment
■

iars to have 
n in Thorny- 
int a change 
ages for the 
ng replevied 
id to him, in 
time of the 

ssed than by 
ill sustain by

J

Jmmsss
■®. A. Macdonald, in

n, 9 Qr. 425, 
illy opposite 
ring, that the 
the earnings

i

nr , person, contra.

■Gratte?».ton's Jud. Acts, 470. P ’ Holm8ted and Lang-
damages and 
return of the 
been brought 
ice of judicial 
in William* 

til interprets- 
,nd the more

dune 25th, 1892. Rose, J.

mg^im^fPiZtiiKeminW!ntt0ChicaR0'thu,,diacharg-
■ iLZdiiSL °ffiCe °f 8Oli0itOr for defendant 

ection of per- I placed the papers in thl hand^TMuf ^ solicitor-a"d 
is taken from | bound by E “ ta ml 1 1“’ he mU8t be held 

is and damage I papers retaining certain of them * Mlllar Slfted the
l in 48 Viach. ■ to the learned ti? T„À . 1“' and waa “"able to shew
bond taken b I y been withheld and mu!!!"!0” What papera in fact 
defendant» I their value itfollots thl^T’' 7 "** UnaMe to pro™

I nine til' J , " that there was "o evidence of the real
d in the près-1 nor any eridl jS °f the P&pèra ^ered.

■ 7 dence ‘hat the papers retained were not, as

I '



El/

[VOL. xxn.]THE ONTARIO REPORTS.492

Judgment, deposed to by that defendant, those which he desired to 

Roee, J. inspect.
That being so, it seems to me that Mr. Scott’s argument 

that the value of the papers delivered must be assumed to 
be substantial fails, for it is not made to appear that the 
defendant Macdonald would have paid anything for apar- Iiticrpleaa

The^expr

appendi

tial inspection.
By the act of the agent of the plaintiff Kennin, the proof 

of the value of the papers delivered has been rendered 
impracticable, if not impossible, and therefore, at the most, 
assuming the plaintiff Kennin’s right to recover, the dam­
ages could qot be assessed at more than a nominal sum.

This in conjunction with the fact of the plaintiff 
Kennin having left the country, and thus by his 

act having deprived the defendant Macdonald of his 
assistance, establishes the equity of the conclusion arrived 
at by the learned Chancellor, and saves me from the necea- 
ity of considering the other questions raised ; for whatever 

conclusion I might come to with respect to them, in 
should I think it necessary to vary substantially the 

result arrived at by the learned Chancellor.
I agree, therefore, that the motion should be dismissed on 

the terms stated by my learned brother.

1
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I case

In Easi 
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Bateman 
UeOonkei 
Ch. D. 26 

Strathi 
Hobbs v, l

MacMahon, J. :—

I have only a word to add to the judgment of the 
learned Chancellor, and that is, that the plaintiff Kennin 
suffered no damage whatever ; as the plaintiff Millar, by 
sifting out the papers, took care that none of the documente 
which might prove of any benefit to the defendant Mac­
donald, should answer to the replevin. The papers which 
reached the replevisor through the writ were wholly value­

less to him.
I think both motions should be dismissed; the plain­

tiff’s with costs of the motion, the defendants’ without 

costs.
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P- 429 ; W 
2nd ed, p.

June 21,1

a

j
There w 

lot taken 1

\
i

&
ÿaâà||&a&i



[VOL. mi.] M-LAUOHLIN V. HAMMILL.
493

desired to

[COMMON PLEAS DIVISION.] 

McLaughlin v. Hammill.

i’s argument 
i assumed to 
ear that the 
lg for a par-

i
Interpleader—Claim for rmt-Rigla of.h'riffto Mtrplead-Con. Rule 1141

aSÂSEMSSIPr'Fi
!6in, the proof 

en rendered 
, at the most, 
er, the dam- 
ninal sum. 
the plaintiff 
bus by his 
lonald of his 
ision arrived 
m the necee- 
for whatever 
1 them, in no 
stantially the

-

This was an appeal from the judgment of MacMahon 
*° ** aside 101 OTder made by the learned Judge 

of the County Court of the eounty of Simcoe, refusing an 
interpleader order at the instance of the sheriff of that 
eounty to test the claim of a landlord, to certain goods 
and chattek or to the rent for which such goods8 and 
chattels might answer as a distress. 8

Statement.

Bafema» v. Farnsworth, 29 L. J. N. S. EC 365 ; Locks v
26„°'P- v. Patent Lionite Go., 17

Uh. D. 260 ; Ford v, Baynton, 1 Dowl. P. C. 357.
Sfra% Q. C„ for the execution creditor, referred to 

ffooia v. Ontario Loan and Investment Go.,

H.S. Osier, for the landlord, referred to Stoiy’s Eq. Jur 
2nd Engjd., sec. 800, et seg.; Wilson’s Jud. Acts, 7th ed.' 
Ld ^34 00 InterP,eader- «i C»babè on Interpleader,

June 21,1892. Bose,J.;—

mere was a point taken before us which apparently was 
no taken before our learned brother, and therefore has not

dismissed on
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Judgment, been dealt with by him, upon which I think our judgment 
Rose, J. yfiust turn. •

By 28 Vic. ch. 19, sec. 2, as found in Revised Statutes of 
Ontario of 1877,ch. 54, sec.10, there was given to sheriffs the 
right of interpleader in goods claimed by any landlord for 
rent. When the statutes were revised in 1887, this clause, 
with others, disappeared from the statutes, and as we find 
by appendix p. 2698 R. S. 0. 1887, was superseded by Con. 
Rule 1141 (a).

In Rule 1141, the words "or by any landlord for rent,” 
do not appear.

From the time therefore of the passing of 28 Vic. until 
the consolidation in 1887, it was the law of this province 
that a sheriff m ght interplead upon a claim made by a 
landlord for rent Unless the law has been varied by the 
revision of the s atutes and the consolidation of the Rules, 
the right to inte pleajd still exists.

It is clear, I hink, that it was not intended to repeal 
section 10, or do away with the claim of thef landlord, 
and, if it has been done away with, it was by inadvertence.

One should therefore strive to place such construction 
upon the Rule as will continue the old law in force ; for 
we find by sec. 9 of 50 Vic. ch. 2, printed with R. S. 0. 
1887, that the Revised Statutes shall not be held to operate 
as new laws, but shall be construed and have effect as a 
consolidation of the law, as shewn in the said Acts, and 
part of Acts so repealed, and for which the Revised Statutes 

substituted. See also 51 Vic. ch. 2, as to the effect of 

the Rules.
I think that it is not a strained construction to place upon 

the Rule to hold that when a landlord makes a claim for

1
;■

1

::

I

I
I:

I!
Hi

0

;

.

■ are

! (a) Rule 1141 provides that “relief by way of interpleader may be 
granted * * (6) where the applicant is a sheriff or other officer
charged with the execution of process by or under the authority of the 
High Court, and claim is made to any money, goods, or chattels, lande or 
tenements, taken or intended to be taken in execution under any prooeei 
or under an attachment against an absconding debtor, or to the proceeds 
or value of any such goods or chattels, by any person other than the 
person against whom the process issued.”

I

pa
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rent, and forbids a sheriff to remove the goods upon which Judgment 
distress might be made for such rent, he is making a claim 
to the goods or chattels taken, or intended to be taken in 
execution within the words of sub-sec. 6 of Rule 1141, 
when by the legislation this Rule is declared to supersede 
the statute, that is the Rule “ comes or isplaced in the room 
of the statute and thus displaces it, rendering it 
sary, to adopt the definition of “supersede” found in the 
Imperial Dictionary.

I have not lost sight of the

Rose, J.
I Statutes of 
> sheriffs the 
landlord for 
, this clause, 
i as we find 
•,ded by Con.

:unneces-

■
rd for rent,” cases referred to upon the 

statute as it was prior to the introduction of the words 
giving the right to interplead upon a landlord’s claim ; but 
I do not think they apply to the legislation above set out.

I think a proper construction to place upon the Rule is 
that in the view of the legislating body the Rule stood ih 
the place of the section of the Act, and covered the grounds 
which that section was intended to cover. I think it would 
be narrowing the effect of the legislation to hold that this 
was a repeal of the previous section and the doing away 
with the right which had been given so many years before, 
and which continued to exist down to the time of th 
solidation. It seems to

28 Vic. until 
his province 
i made by a 
aried by the 
of the Rules,

led to repeal 
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nadvertence. 
construction 
in force ; for 
rith R. S. 0.
Id to operate 
b effect as a 
id Acts, and 
ised Statutes 
the effect of

e con-
that it would require- express 

words of repealing and express language declaring such an 
intention to justify our holding that such right was taken 
away. There is no reason in justice or in the nature 
of the thing why a sheriff should not have the right to 
interplead.

I think, for the reasons I have given, we must hold that 
the right has not been taken away, and that the language 

;o place upon ■ of Rule 1141 is to be construed as having the same effect 
i a claim for ■ as the language of section 10, and that the sheriflf is in

-pleader may b. 1 ™ 9uestion entitled to an interpleader order,
or other office I learned brother dealt with the claim recognizing

mthority of the ■ that there had been a misunderstanding between the solici- 
hattole.land.e M tons as to the effect of prior proceedings. I quite agree 
tTthTpîô»* I ^m Vlew of that misunderstanding it is a case in which 
other than U» 1 «her party ought to be bound by what might techni-

me l
■

I

\

64—vol. xxir. o.R,

W,



Va

s
: [VOL

Judgment, cally be the effect of their conduct, and that the matter 
Bom, J. oi|ght to be considered open for adjudication.

On the argument the objection was taken as to the time 
within which this application was made, but was abandoned 
when we declared our determination to enlarge the time 
if necessary.

Mr. Strathy asked us to determine the issue as it w»« 
a mere question of law, but as the facts were not brought 
before us on the motion we were not in a position to con­
sider such question. There was no material before us on 
which we could decide the issue. The chattel mortgage, 
although produced before us on the argument, was not 
an exhibit and was not properly before us as far as the 
material shews.

I think, therefore, that the appeal must be allowed with 
costs in the cause to be paid by the landlord to the sheriff, 
and with costs to the execution creditor in the cause in 
any event.

I may refer to Spahr v. Bean, 18 O. R. p. 70, upon the 
construction of the Married Woman’s Act, where certain 
words were omitted in the revision.
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the matter

to the time 
abandoned 

;e the time

[COMMON PLEAS DIVISION.]

Regina v. McGowan.

ng liquors—'• The Liquor liante Act’’—Rum in morgamxd 
(kstnet*—Ex offiao justices of the peace—Jurisdiction.

The reeves of municipalities in unorganized districts are, under the leria-
Istion relating thereto, at officio justices of the peace in their respective

for
This was a motion to quash a conviction of the defen­

dant for selling liquor on Sunday, in contravention of 
section 54 of “ The Liquor License Act,” R. S. 0. ch. 194.

The conviction was made by James Troke, reeve of the 
village of Sudbridge, in the district of Parry Sound

On May 19th, 1892, before Galt, C. J„ and Rose, J., 
Hewon supported the motion.

Langton, Q. C., contra

June 25th, 1892. Galt, C. J.:—

There were several objections taken, but it is necessary 
to refer to one only, the second: “That the said conviction 
was not made by or before two justices of the peace in 
and for the said county or district, as required by the 
License Act."

The defendant is an'hotel-keeper in the village of Sud- 
bridge, consequently section 65 of "The Liquor License 
dot, does not apply to him, as that section has reference 
only to licensed taverns in a city or town. He was there­
fore convicted under section 54, as Sudbridge is not a city 
or town, but is an incorporated village, under 52 Vic. ch. 72,

> sec' 96 of “ The liquor License Act," R. S. O., ch. 194,
* AM prosecutions for the punishment of any offence against 
any of the provisions of sections 49, 60, 54,” or the others 
therein mentioned, “ may take place before any tw
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Judgment. 0f Her Majesty’s justices of the peace having jurisdiction 
Galt,' 0. J. in the county or district in which the offence is com-

Acts resj 
tricts,” oi 
various i 
peace of 
the like 
are exerci 

The coi

mitted;”
If this were the only provision, then, beyond question, 

the objection taken must prevail; but by section 99, "When 
by this Act it is provided that any prosecution may take 
place before two or more of Her Majesty’s justices of the 
peace, having jurisdiction in the county or district in which 
the offence is charged to have been committed, then in 
case any offence is committed in a township, or in an 
incorporated or police village, or in an unorganized district, 
the prosecution may take place, and a* conviction or order 
may be made1 by one or more of such justices of the peace, 
instead ‘ of two or more ’ of such justices, whenever an 
appeal lies against such conviction or order to the County 
Judge.”

There was an objection taken when the case was before 
Mr. Troke as to his authority alone to hear the case ; but 
as he considered he had authority he adjudicated upon it. 
If, as he believed, he was ex officio a justice of the peace, 
he was right in so doing, otherwise the express prpvision of 
the statute would be nugatory. All that it would be neces­
sary for the defendant to do would-be to object.

Then as to the contention of Mr. Hewson, that in this 
case there was no appeal, and therefore section 99 did not 
authorize the action of a single justice of the peace, I can 
see no ground whatever. It is true the time within which 
the appeal must be brought has expired, but that was the 
defendant’s own fault. Delay of a defendant in giving 
notice of appeal cannot surely set aside a conviction made 
by a single justice of the peace.

In my opinion the objection fails.
It was moreover strongly urged that Mr. Troke was not 

a justice of the peace in and for the district of Parry Sound, 
'N- within which the village of Sudbridge is situate. This is 

correct ; but the offence charged was committed within the 
village of Sudbridge, of which Mr. Troke is reeve ; and by 
sec. 4 of 52 Vic., ch. 37 (0,), entitled "An Act to amend the

/i
Rose, J.

This w« 
54 of “ Th 

The qu 
justice.

Section 
of the pea 

The ma; 
bridge, inc 
section 7, 
virtue of s< 
ch. 184,11 
nation urn 

By virtu 
diction to I 
to the Cou:

Section 
gives an a{ 
Court of th 

Section 9 
>t sections 
ü- S. 0., ch. 
bom the c 
Court of Sii 
Barry Soun 
ch-13 (0.).

Itlis not 
fry ; but my 
District Jud

■

It

t

1

n



[VOL

urisdiction 
:e is com-

zzii.] BEQMA V. IfOOWAN.

Acta respecting Municipal Institutions .in the outlying Dis- Judgment, 
tncta, of Which Pany Sound is one, -The reeves of the (JtT., 

= T.cities sW be, « officio, justices of the ' 
l»ace of their respective municipalities, and shall have 
the like powers within their respective municipalities as 
ue exercised by other justices of the peace in this province."

The conviction must be affirmed, with

Rose, J.

5*5™“ “m0tio“.t° 9ua* » conviction under section 
54 of The Liquor License Act," R. S. O. ch. 194.

I ne question raised 
justice.

Section 94 provides for an ^formation before any justice 
of the peace for the county oAdistrict. J

The magistrate here was re\e of the village of Sud-
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1 Judgment, appeal in certain cases in unorganized districts. See sec. 

Rom, J.

The folloi 
P. R. 515 
meyer v.i 
son, 12 P. 
Re Elliott

99 and havjirg regard to the provisions of sec. 52 of R. 
S. O., ch. 91, it seems to me that it will not he an unduly 
large construction of the language to hold that “ the Judge 
of the County, Court ” in such cases includes a district 
Judge who is declared to have the same powers and duties 
as a County Judge.

That the parties have not 
appeal, so that no appeal now lies', can of course make no 
difference.

!
* June 25th

the proper steps to
The act 

Archibald 
October, 1 
figures foil

The motion must be dismissed, with costs.

I

! "ToGborc 
“W« 

King, the sur 
Property, Stre

[COMMON PLEAS- DIVISION.]

Trimble v. Miller.

v Division Courts—Amount beyond jurisdiction—Prohibition for excess— 
Promissory note—What constitutes.

Judgment was recovered in a Division Court for $108.63, being $100 
balance due and $8.63 interest on a document signed by defendants, 
namely : “ To G. T., we hereby undertake to pay the executors of the 
late J. D. K., the sum of $375 on a mortgage they hold against the 
Royal Hotel property, Streetsville, thereby reducing the amount to 
$2,000 «—

Held, that the document, even if a note, under sec. 82 of the Bilk of 
Exchange Aqt, 53 Vic. ch. 33 (D.), which was doubtful, only enured to 
the benefit of the executors and not to G. T. ; and therefore the action 
being merely for breach of contract, the judgment was in excess of the 
jurisdiction which is limited to $100, but that 
go for the excess.

This was a motion, by way of appeal from the judgment 
of Galt, C. J., refusing an order for prohibition.

In Easter Sittings, May 19th, 1892, before a Divisional 
Court composed of Rose and MacMahon, JJ., Justin 
and Blain supported the appeal.

Aylesworth, Q. C., contra.

The arguments sufficiently appear from the judgment.

“ Witness :

The sumi 
the claim he 
of $100, fco^ 
given for $1 
being the be 

Mr. Aylef 
promissory 
1890, 53 Vic 
wiy note is 
one person 
Pty on demi 
4 sum certaii

i

prohibition would only

% Statement.

person, or to 
This docur 
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“Wi2Z8, W6re;eferred t0: Kinsey v. Roche, 8 Argent 
' 515 • MoCrqçken v. Oreawick, 8 P. R. 501 • Re Wi,l

d p„. '’ K* 36'’ McDarmid v. McDermid, 15 A R 287 • 
fie fflmlt v. £te«e, 12 C. L. T. 138, 21 O. R. 595, ’

June 25th, 1892. Rose, J.

The action 
Archibald Crozier 
October, 1890, under 
figures following

TRIMBLE V. MILLER.
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er steps to 
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to recover $100 and interest, on the 2nd 
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“To George Thimbu., Ese. , October 2nd, 1890.

King, the mm ortoTn™116^116 W the Mec“tore »f the late J. D.

4 (Signed)

\

John H. Milleb, 
Archibald Cbozibr.”“ WitneM : Thomas Graham. »
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to me, I am 
1 promissor 
for the pur 
face, even if 
in favour of 
any promise 
whose 
document, t 
opinion, she\ 
further evid 
contract to 
Trimble to pi 
necessary to i 
for which T 
action.

The docum 
of interest; pa

give rise to many difficulties. If the promisee and payee 
may be different persons, with whom is the contract to 
pay 1 To whom is given the right to sue i Who is the 
holder ! Who is the party to transfer by delivery or by 
endorsement ? Would the maker be liable to action at the 
suit of both ? Between what parties would be the con­
sideration ?

The next section of the Act provides : “A promissory 
note is inchoate and incomplete until the delivery thereof 
to the payee or bearer.”

If a promise may be made by one person to another to 
pay a thirc( then, under section 83, the document would be 
incomplete until delivery be made to the payee or bearer, 
and the promisee could not bring an action upon the docu­
ment until it reached the hands of the payee or bearer.

Reading the two sections together I have come to the 
conclusion .that it was not intended to vary the law, but 
that the promise made by one person to another is a 
promise to pay to such person being specified, or to the order ■ j>he 
of such person so specified, or to bearer, who would be the I over jjqq jncj 
person to whom the promise was made. ■ of the Divisioi

I admit that by such construction I am not giving effect ■ jjr Aylesw 
to the language of section 82 in its fair and literal mean- ■ McCracken v. ( 
ing ; and, as it seems to me, I am in effect striking out the ■ Mahon, 32 CI 
words “ made by one person to another ; ” and I am also ■ theae cases> jt' i 
brought to face the fact that section 3 defining- a bill of ■ ig p jj 3(jÿ j 
exchange uses language similar to section 82, as follows: ■ either of th 
“ A bill of exchange is an unconditional ordVr in writing ■ J cannot 
addressed by one person to another * * requiring the ■ one wo are 
person to whom it is addressed to pay * * to, or to the ■ The judgmen 
order of, a specified person, or to bearer.” There the person ■ But Mr. Ayle 
to whom the order is addressed is not at all of necessity ■ [0lae ^ ^
the person to whom the money is to be paid. I am also ■ tj,e exceBe^ 
not losing sight of the rule of decision laid down by bold ■ case goes as far a 
Halsbury in the House of Lords, in Bank of England v. Vag- I there the learner 
liano Bros. (1891), A. U. 107,at p. 120, as to the necessity ■dearly severable 
of giving a literal construction to the very words used in ■ ofi„terest in 0I( 
the Act ; but, in view of the difficulties which have occurred ■f,om tha(.

■ 65—VOL. ;

Judgment. 

Rose, J.
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for the purposes of this act on that it “ J.
to, even if it could be heldtohe„ , d°CUment °Q ito
in favour of the executors of the lateT 0^77 
8Dy promise on fozl » containswhosPe executl aVZ DlL T-ffPa^°Ge0rge Trimble. 

contract to 2 Trimbk o "S? eWlW °f a
Trimble to pay a certain ™m of ™ an?0”^ ^ 
necessary to shew tw tt, m n -s ’ and evidence was
for which Trimble or tr " ! brea°h °f that «*»*
action. ” blS “ors could maintain an

iromissory 
y thereof

mother to 
would be 
or hearer, 
the docu- 
learer. 
me to the 
i law, but 
ther is a

*** Iring effect I Mre^7ionCrrt-
ral mean- I McCraclLTcîîLTck 8P K Wa® ”bt'Jnd relied uPon 
,g out the ■ Mahon, 32 C P 187 -w ’ZV0Und Re Widmeyerv. JMo- 
I am also ■ ttesec’ £*187 ’~and further argued that, if not within 
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as damages for the breach. '**• be awarded

a sum 
y°nd the jurisdiction

that case and

That

s«



XXfl.]THE ONTARIO REPORTS. [VOL.

stands in the way of a partial'prohibition ; nor do we think 
any legal difficulty stands in the way of it,” citing certain 

authorities therein referred to.
The following cases with reference to interest may also 

be referred to : Rylsy v. Master, Sheba Gold Mining Co. v. 
Trnbsham (1892), 1 Q. B. 674; Wilks v. Wood, same 
vol.,684. See also Fitzsimmons v. McIntyre, 5 P.R. 119; 

Meek v. Scobell, 4 O. R. 553.
I think, therefore, that partial prohibition may go pro­

hibiting the enforcing of the judgment so far 
of $8.37 is concerned.

As there has been a partial failure and partial 
it is not a case for costs ; there will therefore be no costs to 
either party of the motion or appeal.

MacMahon, J. :—

I have not had time to fully consider the effect of the 
words “by one person to another,” introduced by the Bills 
of Exchange Act, as forming part of the definition of a 

promissory note, (a.)
I agree with my learned brother Rose that while the 

instrument sued upon affords evidence of a contract with 
the plaintiffs’ testator to pay a certain sum of money to the 
executors of J. D. King’s estate which, upon a breach, could 
be enforced by the plaintiffs, they could not sue upon it 

as a promissory note.
I agree in the result 

judgment.

504

Judgment.
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(a.) Mr. Justice MacMahon ainco the delivery of above ha. refa» 
to Region v. Connect, 2l'0.R. 213, in which the judgment of Chief Ju*« 
Willee in Colehan v. Coote, Willee 393, at p. 397, » quoted, shm™t 
that the statute haa made no change in the definition of a promiWO
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Regina v. Toland.

fSSisSlfiias
«a. -h'ïïédtS forgedSrZarp^7iar4SïË.^;

may also 
ing Co. v. 
iod, same 
P. R. 119;

-y go pro­
che excess

il success, 
io costs to

viJeHd dbvfenttnt T' °n the 10th day 0f May' 1892-con­
victed by the police magistrate of Toronto of the
wKnth'-mi8'SOry n°tefor$100'and was sentenced to 

twelve months imprisonment in the Central Prison.
lhe trial of the prisoner took place before the police

fe^d bve53 Verth6 rh0rityaS8UmeJ t0 have been con- 
"Z P 7 ? In 18’ S6C' 2 W- which provides that- 

The Courts of Genera! Sessions of the Peace, the county
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‘ffZl nnd jurisdiction to try any person for fny 
both innld aryv°f the provisions of sections 28 to 31,
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Judgment. JuIy 28, 1892. MacMaHON, J.:—
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MacMahon,
J. Sections from 28 to 31, of the E. S. C., ch. 165, 

deal with the forging and uttering of bills of exchange, 
promissory notes ; and of receipts, warrants, etc., for the 
payment of money or for the delivery or transfer of any 
goods or chattels, etc.; and the making or accepting of a 
promissory note, bill of exchange, etc., by procuration, with­
out lawful authority; and also obliterating the crossing of 
cheques, etc.

The foundation for the motion is that the enactment 
authorizing (he police magistrate to try a person charged 
with forgery was ultra, vires of the Provincial Legislature.

Since the argument, I procured the manuscript judgment 
0KJhe late Mr. Justice Henry, delivered in October, 1879, 
in Èèt/ina v. Boucher, of which a synopsis is given in 
CasselaDigest, p. 181.

The poisoner (Boucher) was brought up on a writ of 
habeas corpus, and the question raised there was as to 
the authority of the Dominion Parliament to pass the 
statute, 38 Vic. ch. 47, giving power to police and stipen­
diary magistrates to try in a summary manner—with the 
consent of the accused—persons charged with any offence 
which may be tried at any General Sessions of the Peace.

Boucher consented to be tried in a summary manner 
before the police magistrate of Ottawa, on a charge which 
might have been tried at the General Sessions.

The question raised in Boucher’s case being as to the 
constitutionality of an Act of the Parliament of Canada in 
relation to a like subject matter as that I am now called 
upon to deal with ; that case was, therefore, the converse of 
the case now in hand.

Mr. Justice Henry said, in Boucher’s case : “It is under ■ the enumerate 
the Dominion Act only that the power in question is ■ assigned exclus 
given to the police and stipendiary magistrates, and if ■ "Sub-section 
the Act in question (38 Vic. ch. 47) is ultra vires, the ■ the 
convicting magistrate in this ease had no power to try ■ of justice in t 
or convict the prisoner ; but to decide that matter, refer- J eaintenance, ar

5 civil and crin 
""toi matters;
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« No question was or could be raised as to the appoint-

ment of the police magistrate who acted in this case. * *
J. i The Act now impugned added to his (the police magistrate a) 

powers by giving him the right, with the consent of the 
ed, to try certain offences, amongst others, the offence 
in question. It is, however, contended the Act is 

ultra vires, and I am asked to consider its provisions as 
against the 14th sub-section, which gives * the constitution, 
maintenance and organization of provincial courts, both of 
civil and criminal jurisdiction,’ to the local legislature. I 
am at a lods to find how* the increase of the functions of a 

be said to conflict with the right of

Judgment.
:

accus
now

:1

police magistrate can 
the local legislatures as to ‘ provincial courts.’ To merely 
add to the existing duties or functions of a police magis­
trate does not interfere with constitution, maintenance or 
organization of the court—if indeed the ofhce can at all be 
called a court such as is contemplated by the sub-section, 
which.I very much doubt The power to try for murder 
or ahy other crime is derived from the Dominion statutes. 
Tip ‘ procedure ’ is governed by them. The courts trying 
sudh crimes are organized under the local statutes, and no 

would contend against the right of the Dominion 
Parliament to create new offences, to give new powers to 
the judges, change the mode of trial, or in any other way 
change the éliminai law or ‘ procedure in criminal 
The Exercise of such a right would not in any way conflict 

' with the right of legislation of the local legislatures in 
respect of the constitution, maintenance or organization of 
the court affected thereby. I can discover no principle 
which would justify my drawing in this respect a distinc­
tion between the courts authorized to try the highest crimes 

and misdemeanours, and subordinate jurisdictions in esse, 
such as police or stipendiary magistrates authorized to deal 
with minor offences. If the Dominion Parliament has the 

power of regulating and controlling the procedure™ 
criminal cases in respect of the superior courts—ryn 
no one has yet doubted—the right to do so in rejjard 
inferior tribunals appears to me an irresistible conclusion.

If
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Other reasons might be urged for the result at which I Judgment 
have arrived, but as to an application of this kind I think 
I have given my views sufficiently at length.”

During the argument,before me it was urged that, as the 
provincial legislatures having under the authority of sub­
section 14 of section 92, the constitution of criminal 
courts, the mere providing of work for such criminal 
courts by the Act now attacked was not an interference 
with* “ procedure in criminal matters.”

The Act in question gives jurisdiction to certain justices 
therein named to try persons charged with certain statu­
tory felonies created by the Dominion Parliament. With­
out the jurisdiction thus assumed to have been conferred, 

without authority to try persons 
for the offences therein mentioned. The trial by the tri­
bunal or justices designated is a corollary or consequence 
of the jurisdiction conferred. Then why is not the giving 
authority to try a person for a crime “ procedure in 
criminal matters ?” The trial is not connected with the 
“ constitution ” nor the “ maintenance ” and neither has it 
anything to do with the " organization ” of a court.

In Sweet’s Law Dictionary, title “ law,”>ec. 8, it is said :
“Law is also divided by the Benthamite school into substan­
tive and adjective. Substantive law is that portion of the 
law which creates

■

M&cMfchea,ase.
J.

PJ

11

IS«the justices named were

;;

.

:

rights and obligations, while adjective 
law provides a method of enforcing and projecting them. 
In other words, adjective law is the law of procedure.”

Enforcing the law against a person charged with the 
commission of a crime, is by the “ trial ” of the offender, 
and his punishment for the offence. This is beyond ques­
tion, according to my view, criminal procedure, and the 
statute authorizing such procedure is ultra vires of the

::

Provincial Legislature. As said by Maclennan, J. A, in 
’ %»a v. Wason, 17 A. R. 221, at p. 251 : “I think the 

power of legislation over criminal procedure which belongs 
to parliament is co-extensive with its power over criminal 
law,” etc. That is, the provincial legislatures have no more 
right to interfere with “procedure in criminal matters”

'É

irdn Iconclusion
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Judgment, than they would have with a “statutory crime," simply 
MacMahon, CUlIeuN.

Holdm

so

J. le opinion above expressed as to the Act in 
question, there'wçs, I consider, no jurisdiction in the police 
magistrate to conviqt the prisoner, and he must be dis­
charged from custody"’

There will be the usual order for protection to the 
magistrate and other officers.

i

[CHANCERY DIVISION.]

In re Harts and the Ontario Express 
Transportation Company.

and

Company— Wtnding up Act—R. S. G. ch. 119, sec. 
Provincial laws—Claim, under Quebec law—Civil 
1092.

56- Dominion and 
code of Quebec Art.

There is nothing in section 56 of the Dominion. Winding-uj) Act which

Where a lease of property situatè in the Province of Quebec, and entered into 
there, contained a provision making the same void, at the option of the 
lessor, on the insolvency of the lessee, and by the law of that Province 
(Civil Code Art. 1092) on such insolvency the rent yet not exigible, by 
the terms of the lease, becomes so) a claim for the whole rent, taxes, 
etc,, to the end of the term was, on the insolvency c 
pany, allowed to the lessors in liquidation proceedin 
minion Act.

of the lessee com- 
gs under the Do-

This was an appeal by the New York Piano Company, 
of Montreal, from the Master-in-Ordinary, in respect of a 
claim made by that company, under circumstances stated 
in the judgment, in the winding-up proceedings, under 
R. S. C. ch. 129, and 52 Vic. ch. 32 (D.), of the Ontario 
Express and Transportation Compâny instituted by Richard . 
R. Harte and the other creditof^ of the last named com­
pany.

The learned Master gave his reasons in writing as 
follows :—

Statement,
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June 15th, 1892\ The Masteb-in-Ordinarynply so
Judgment.

Express Company had rented, in May, On£n«r“ 
1891, certain premises in Montreal from the New York 
Piano Company, for a term of three years, at 82,700, pay­
able monthly. The landlord company claim, by virtue of 
Article 1092 of the Quebec Civil Code, that they have a 
right to prove for the three years' rent, and to be entered 
on the dividend sheet as creditors for $1,386 overdue rent 
to May 1st, 1892, and also for 85,400 for future rent, together 
with 8580 for taxes and 8393 for heating, all three being 
for the unexpired term of two years from the said 1st dav 
of May, 1892.

The 1092nd Article of the Quebec Civil Code is 
lows:

In this case thiAct in 
e police 
be dis-

to the
j:>!

IS
• in

:
as

" The debtor cannot claim the benefit of the term when 
he has become bankrupt or insolvent, or has by his own 
act diminished the security given to his creditor by the 
contract. ’̂

The lease also contains the following provision : “ That 
in case of insolvency of said lessees on making any assign­

ment of their estate, this lease shall ipao facto become 
null and void, if the said lessors deem it proper, after the 
expiry of the year then current during which such 
assignment is made, for the remainder of the term thereof 
without any notice to the assignee, or to any other person 

m Persons whomsoever, provided the said assignment or 
insolvency is made known within three months before the 
expiry of the said current year otherwise this lease 
mn for another year if the said lessors deem fit.”

The article of the Quebec Civil Code has been construed 

a Quebec Superior Court in Menard v. Pelletier, 7 Leg. 
Jews 15, where it was held that rent not yet payable 
«wording to the terms of the lease, became payable m 

primnti by reason of the insolvency of the tenant.
The liquidator contends that this Quebec law is not 

applicable to similar claims of landlords in liquidation 
Proceedings under the Dominion Winding-up Act; and
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Judgment, that under section 56 of that Act (which is similar to sec­
tion 158 of the English Act of 1862), the claim being for a 
debt payable on a contingency or as to the accruing rent, 
being a claim for a future liability, is not payable in pres­
senti, but only admissible as a proof for something which 
may in the future ripen into a direct liability.

The question therefore to be considered is whether the 
Dominion Winding-up Act relating to insolvent companies, 
interferes with and modifies the rights conferred upon 
landlords by the local law of Quebec.

Ih Cushing v. Dupuy, 5 App. Gas. 409, it was held by 
the Judicial Committee of the Privy Council that the Parlia­
ment of Canada had législative power to interfere wi$h 
property and civil rights within the provinces, so far as 
these latter might be affected by a general law relating 
to bankruptcy and insolvency. In giving judgment Sir 
M. E. Smith, said : “ It would .be impossible to advance a 
step in the construction of a scheme for the administration 
of insolvent estates with^yt interfering with and modifying 
some of the ordinary rights*"of property, and other civil 
rights,nor without providing some mode of special procedure 
for the vesting, realization, and distribution of the estate, 
and the settlement of the liabilities of the insolvent.
It is therefore, to be presumed, indeed it is a necessary 
implication, that the Imperial statute, in assigning to the 
Dominion Parliament, the subjects of bankruptcy and 

■ insolvency, intended to confer on it legislative power 
to interfere with property, civil rights, and procedure 
within the Provinces; so far as a general law relating to 
those subjects might affect them.”

Merchants’ Bank v. Smith, 8 S. C. R. 512, affirms the 
doctrine in respect of local and Dominion legislation

Master in 
Ordinary.

1

\

.

1

!
. »

:i I

.same
respecting warehouse receipts and banking.

The English decisions under section 158 of the English 
Act are thus summarized in Buckley on Joint Stock Com­
panies, p. 355 : “ Where a creditor has a claim which 1» 
admissible as a contingent claim, that ought to be admitted 
to the catalogue of claims admissible to proof in the wind- case
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ing-np. Such a proof is not a proof -far anything payable Judgment. 
m pressenti; but it is admissible as a proof for something 
which may ripen into a right for present payment. Ordinary.

“ And though such claim may be entered for the whole 
estimated value of the future rent, yet the lessor, having 
been paid all rent accrued due is entitled tot

no present
right at all as between himself and creditors who have a 
present claim; and on payment of a dividend it has been 
held that he is not entitled to have a dividend on the 
estimated amount set apaijt to secure the future rent.” 
See also Re Horsey, L. R. 5 Eq„ 561, and-He Haytor 
Granite Co., L. R. 1 Ch. 77.i 

The Article in the Quebec Code
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Ü. . seems to contain some
similarity to a provision in the local law of Scotland as 
proved in the case of Re Gartness Iron Co., L. R. 10 
Eq. 412, where by that law^ the tenant was in arrear, 
the landlord was entitled (TOmk on the estate as a credi­
tor for the capitalised vaflTe of the future feu duties 
payable by the tenant. But in that case the Court in 
administering the' estate in an English jurisdiction, held 
that the landlord was only entitled to rank as a creditor 
for the arrears, and that he might enter a claim, but not a 
proof of such claim, for the capitalized value of the future 
feu duties.

; it

res®
ft ill!

It is not material to consider whether the Quebec 
Article expressly dealing as it does with bankruptcy and 
insolvency can be recognized in this Dominion Court or 
whether it is within the powers of the Quebec Legislature 
to enact. It purports to deal with local cases of bank­
ruptcy and insolvency, and may, according to the de­
cision of the Judicial Committee of the Privy Council in 
L'Union St. Jacques de Montreal v. Belisle, L. R. 6 P. C. 
31, be locally applicable in cases to which the parliament of 
Canada has not extended any general law relating to 
bankruptcy and insolvency. But in regard to incorpora­
ted companies, a general law has been made applicable, 
and the case of Cushing v. Dupuy, shows that such 
general law overrides local provisions in insolvency
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Judgment. Besides in Trimble v. Hill, 5 App. Cas. 342, the Judicial
Master in Committee of the Privy Council has held that where a 
Ordinary. colonial legislature has passed an Act in the same terms 

as an Imperial statute, and the latter has been authori­
tatively construed by a Court of Appeal in England, such 
construction is binding, and should be adopted by the 
courts of the colony.

And in the Central Bank Case, ex parte Confederation 
Life Association, I held that a landlord in this province 
might enter a claim, but could not prove for future rents ; 
nor rank for dividends in respect of them until such 
future rents had matured into a claim for payment.

The order in this case must be the same.

This appeal was argued on June 30th, 1892, before 
Robertson, J.

McLaren, Q. C., for the New York Piano Company. 
We maintain our claim as to rent must be decided in 
accordance with the terms of our lease, and with the law 
of Quebec : Civil Code, Art. 1092. The parties are in the 
same position as if the winding up had taken place in 
Quebec. Immediately on the company becoming insolvent, 
the lessors could have distrained for the whole amount of 
the rent up to the end of the term, so that when the wind­
ing-up order was made, there was a debt due and collect­
able by the lessors. Even in this province accelerated 
rent is collectable, and by distress, when the lease contains 

• an appropriate clause, but in Quebec it is the common law: 
Lintoniiv. Imperial Hotel Co., 16 A. R. 337 ; Baker v. 
Atkinson, 14 A. R. 409 ; Graham v. Lamb, 10 O. R. 248. 
We deny that section 56 of the Winding-up Act, R. S. C. 
129,(governs the case. As to the Imperial Companies’ Act of 
1862, sec. Ill must be read with sec, 158, and it is not 
correct to say that section 158 as equivalent to section 56 
of R. S. C. 129. The Dominion Act does not interfere 
with the law of each province. Section 70 and 74 of the 
Insolvent Act of 1875 may be compared : Clarke's Insol­
vent Act, 1877, p. 214-217. As to the Article of the Code
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Sar“863irIndly88LenasCted ^ ^ pr°VinCe of

si™.” .“2 a^iisr*1
UoyUs, Q. G. for the liquidator. Our company is a 

Dominion company: 41 Vic. c. 43, (D.) The lease itself 
here does not provide for acceleration of rent. The 
Dommion pari,ament must have intended the rule as to 
he disposition of the estate of an insolvent company to be
7n,73i r-/PTmCe' ®6e Lind,e>' on Companies, 

5th ed„ p 731 Clarkson v. Ontario Bank, 15 A. R 191
Section 111 of the Imperial Companies Act, 1862 has 
nothing to do with section 158, which refers to all kinds 
of insolvency : Re Westboume Grove, 5 Ch. D 248 

McLaren, in reply. What Dominion law is ther 
rent ? By section 56, sub-sec. 2, a law is made 
out there is none as to
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' Judgment, that they have a right to prove for the three years! rent, 
Robertson, J. and to be entered on the dividend sheet ns creditors for 

$1,38(5, overdue rent up to 1st May, 1892, and also for 
$5,400 for rent, together with $580 for taxes, and $393 for 
heating, all three being for the unexpired term of two years 
from said 1st day of May, 1892.

The Article 1092 of the Quebec Civil Code is in these 
words: “The debtor cannot claim the benefit of the term 
when he has become bankrupt or insolvent, or has by his 
own act diminished the security given to his creditor by 
the contract.’’ / ,

The lease in question contains the following provision: 
“ That ip case of insolvency of said lessees, or making any 
assignment of their estate, this leatfe shall ipso facto become 
null and void, if the said lessors deem it proper, after the
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s expiry of the year then current, during which such assign­
ment is made, for the remainder of the term thereof, with­
out any notice to the assignee, or to any other person or, 
persons whomsoever ; provided the said assignment or 
insolvency is made known within three months before the 
expiry of the said current year; otherwise this lease shall 
run for another year if the said lessors deem fit."

It is not denied that, according to the Civil Code just 
cited the rent in this case, not yet exigible by the terms 
of the lease, becomes so "by the insolvency of the tenant, 
though the gage be not diminished. Apart from the 
decision in Menard v. Pelletier, 7 Leg. News 15, the expert 
evidence before the Master makes it quite clear.

’ The liquidator, however, contends that this Quebec law 
is not applicable to similar claims of landlords in liquida­
tion proceedings under the Dominion Winding-up Act; 
and that under section 56 of that Act, the claim being for 
a debt payable on a contingency, or as to the accruing rent, 
being a claim for a future liability, is not payable in 
•prœsenti, but only admissible as a proof for something 
which may in future ripen into a direct liability.

The Master-in-Ordinary gave effect to the contention 
of the liquidator and “ ordered that the liquidator do place

on, u 
case

e sai

secu
s v
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the New York Piano Company, on the dividend sheet Judgment 
in respect of the said rentals, taxes, and heating of theR0CZT , 
premises, being $1,386.50, up to May lstk1892. And that 
the said New York Piano Company do rank for such 
further and other charges in respect of rentals, taxes, and 
heatinji as shall accrue due under and by virtue of the 
leased' the said premises before final distribution of the 

assets of the said the Ontario Express and Transportation 
Company.”

After giving the question much consideration I have 
to the conclusion that the learned Master has erred.

In my judgment the lex loci contractais must prevail. And 
according to that the lessee having become insolvent, the 
whole of the rent to the end of the lease, becomes exigible, 
that is exactible; in other words the lessee loses the benefit of 
any time which he may have for payment. I don’t under- 
stand that the lease is at

V
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except at the option of the lessor ; the term thereby created 
still runs on, unless the lessor choses to assume possession, 
m which case the future rent ceases. In this case the 
liquidator holds for the benefit of the creditors, as an asseft, 
the unexpired term, the rent having by reason of the in­

solvency of the lessees, become due and payable in prœsenti.
I have carefully examined all the cases referred to on 

the argument before me, as well as the cases collected in 
Buckley> section 158 of The Companies’ Act, 1862 (Imp.), 
which kithe same as section 56 of the Dominion Act, and no 

them, in my judgment, holds contrary to the law 
it strikes me, and as I have expressed it above. In fact 
one of these
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<m the construction of the instrument, here it is the local 
law of Quebec that we have to deal with; the instrument 
«r lease does not express the contingency ; it foUows from 
he state of .the law, which deprives the lessee of the 

benefit of the stipulated term for payment by the mere 
« of insolvency, independently of the question of 
diminished security for the rent. In other words, it might " 
"«putin this way : The rent of these premises for two
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Judgment, years is $4,800 ; but if the lessee will pay that amount 
Robërtëôn J. in eight equal quarterly payments of $600 each, strictly 

in advance ; that will be a compliance with the terms 
of the lease as to payment; but in case of default in 
consequence of his insolvency, then the lessor is en­
titled to insist upon the whole amount being paid in 
proesenti. Now, if that is the law in Quebec, where 
this contract was made, and where the premises leased 
are sityte, the mere fact of winding up-proceedings being 
taken in Ontario, where a different law prevails, cannot in 
my judgment interfere with the law under which all 
parties to the contract were bound.

As I understand, the 66th section of the Winding-up Act 
(Dom.), there is nothing in it which alters or interferes 
with the lex loci contractas in any way, nor in my judg­
ment did parliament intend to interfere with that law by 
the enactment in question.

' Bacon, V. C., in In re Gartnesa Iron Company, ex parte
Lard Elphimtone, 10 Eq. at p. 416, says, in reference to 
section 158 of the Imperial Act, “that it provides in very 
plain terms for the preservation of contingent rights when 
the affairs of the company come to be administered. In 
this case there was nothing due for rent, and it was held 
that the lessor could not rank for future rent ; but that is 
not the case here,—by operation of law the whole of 
the rent has become exigible, it is due and in the 
plight as if the whole term had expired, the rent still being 
in arrear. 1 cannot see that the cases cited by the learned 
Master, supports the conclusion he has arrived at, and in 
my judgment the appeal should be allowed, with costs to 

be paid out of the estate.
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Judgment, that there was some contract, and is such cogent evidence 
as to compel the Court to admit evidence of the terras of 
the contract in order that justice may be done between the

Barker v. C 
late to thos 
outstanding 
Goodatt, 47 
only because 
sumption wi 
templation 
took to sell, 

But here, 
offered to cc 
receded fron 
D. 180, and j 

There

Boyd, C.

parties.”
The Court of Appeal was affirming the judgment of 

Malins, V. G, as reported in 4 Ch. D. 73, in which he said 
such possession for an hour only, would he sufficient.

This case was acted on in Cameron v. Spiking, 25 Gr. 
116, where the character of the possession is much con­
sidered.

As against the plaintiff Mix, I consider that there is very 
clear evideiice of possession being delivered by him to the 
defendant, i. e., the defendant went into actual possession 
with the permission and at the instance of the plaintiff 
Mix upon the agreement of sale and purchase, the terms 
of which are so clearly in evidence as not to be contra­
dicted. This possession has since continued, and when 
taken by the defendant he did not enter as a trespasser.

The land was owned jointly by the plaintiffs, but no con­
tract is proved with the plaintiff Crane. As to his share 
of the land the defendant is entitled to no relief by way

to the plaintiff Mix’s

mus 
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judgment ref 
Crane, with c 
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of specific performance. But 
moiety, the defendant may elect, and has elected to take 
that with a relative abatement of the purchase money. 
This course the purchaser may take; even though he 
knows the state of the title, if he had reason to believe 
that the whole would be conveyed. Here it was a part­
nership property—one partner undertakes to sell the whole; 
settles the price ; has the conveyances prepared, and, as he 
says, takes his chance of his partner executing them. Mix

at a price that could

as
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out otherwise, that does not relieve Mix from being ordered 

now to carry out the transaction, as far as he can.
Hooper v. Smart, L. R. 18 Eq. 683, cited, was an instance 
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other co-owner.
The costs of this should ero to the ,i 

wth plaintiffs, to be se 
against the defendant

«okÏdtMÏ m n°tiCe t0 set aside the judgment 

defendant and to enter judgment for the

U- Watson, Q. Q, contra.

'tone 25,1892. MacMahon, J.:_
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The evidence of the defendant and hia witnesses as to 
the material facts of the agreement for sale and purchase, 
and that he entered into possession with the consent and 
at the instance of the plaintiff Mix, remain almost wholly 
uncontradicted. The one point in which Mr. Cassels for 
the plaintiffs insisted there was
was by the evidence of Mix, that the agreement for sale 

conditional on Crane his co-partner assenting thereto.

Judgment.

MacMahon,
very high a 
I should no 
interpolate e 
statute. Bt

J.

cases are so 
is, an anomi 
established, 
think comm 

The reasoi 
of possession 
performance 
interest in li 
Morphett v. j 
possession of 
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done as

a material contradiction,

was
Mix did say, “ It was accepted conditionally by me, sub­
ject to approval by my partner Mr. Crane ; that is, the 

offer of $2,?00.”
The learned Chancellor has found against this statement 

made by Mix ; and the evidence in support of the finding 
is of the strongest possible character.

[The learned Judge then commented on the evidence, 
coming to the same conclusion as the Chancellor, and 

continued.]
It is beyond question that Mix desired to get rid of his 

interest in the %m, and relinquish the brickmaking part 
of the partnership business, for when Crane objected to 
sell unless five or ten acres at least were reserved out of 
the farm ot sixty-eight acres, Mix, on the 20th of May, 
wrote his partner Crane, as follows :

“ There is nothing new in relation to the farm deal ; 
Rapple wants the whole or not any. So far as my ideas 
are concerned, I am so thoroughly disgusted with both 
farm and brickmaking that I would be almost inclined to 
sell my interest in it to any one who would be willing to 
buy ; but I do not wish to do anything in this matter that 
would be entirely against your wishes.”

Lord Blackburn in Maddison v. A Iderson, 8 App. Caa at 
es that for the purpose

I
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pp. 467,489, said : “ But there ar 
of enforcing a specific performance of a contract for the 
purchase of an interest in land, a delivery of possession of 
the land will take the case out of the statute. This is, I think, 
in effect to construe the 4th section of the Statute of Frauds 
as if it contained these words, ‘ or unless possession of the 
land shall be given and accepted/ Notwithstanding the

was c

■l.ît



Y - i

i.
[vol. mil] CRANE V. RAPPLK

<23s as t» 
rchase, 
nt and 
wholly 
lois for 
liction, 
or sale 
hereto, 
le, sub­
is, the

.ri?r
interpolate such words, 
statute. But it is not

ve
Bl
Y

ose cases, Judgment.

Ihrnk œmmmü snw»„d ,,, m.L'thlkw'S 

performance of a extract for 5"^* T*6"" °f Part

ïs; t. ttr rrir/r %
xphcable except on the supposition of an
^"-ZTIT 2"d, i *•“"» - -

.... ........ ii'.>-mr,ih.,iJU,™
done as a consequence of contract or tenure.”

in hY’ * Ch' D' 73 (t0 which ‘he Chan-

ESI ^
t for the ■ agent o“  ̂J- Ww « Or. 116, possession by the 
icssion of ■ ^ endants of the property consisting of a

lïs I -s-^r-sr p”t r"'~ -m of the ■ JJ"?*»» <°» Mix himself makes it clear beyond

was

llf

Immnow I
! : ,v|

: HE

tement
finding

III

ridence, 
or, and

not tagreement, and V

E;.i
1 of his 

ng part 
icted to 
1 out of 

of May,

1een

m
I

m deal;

ay ideas 
th both 
:lined to 

filing to 
fcter that

request. The

■■
■■

■■
■■

■■
■■

I



\ ■A

!

[voi. XIII.]

\ dmt th

THE ONTARIO REPORTS.524

judgment, acts, therefore, upon which the defendant is relying 
MacMjihon, as part performance, are “unequivocally and in their own 

J- nature referable to some such agreement as that alleged ’’ 
in the defendant’s counter claim. See Cooth v. Jackson, 
6 Ves. 38 ; Frame v. Dawson, 14 Ves. 386, and Maddism» 
V. Alder son, 8 App. Cas. 467, at p. 479, per Selborne, 
Lord Chancellor,

Then, coming tojthe other point. Crane did not contract. 
The question therefore for decision is, whether Rapple is 
entitled to specific performance as to Mix’s interest, con­
sisting of partnership property wift an abatement ? The 
difficulty presenting itself arises from the defendant’s 
having contracted to purchase the entire fee in the lands, 
with knowledge that the person with whom he was con­
tracting was only entitled to convey an undivided moiety 
thereof, the rule in such cases being that : * Where the 
purchaser knows of the limited interest of the vendor, he 
will not be able to insist upon a conveyance of such inter­
est with compensation : W. and T. notes to Seton v. Slade 
(6th ed.), p. 586. So in Castle v. Wilkinson, L. R 5 Ch. 534, 
where a'.husband and wife agreed to sell the wife’s estate 
in fee simple, the purchaser being aware that the estate 
belonged to the wife, and the wife afterwards refused to 
convey, it was held that the purchaser could not compel 
the husband to convey his interest and accept an abated
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However, even in cases where the purchaser is aware of 

the limited interest of the vendor, but the vendor never- 
cacts to sell a larger interest than he has to 

convey, th^purchaser may compel the vendor to convey 
such interest as he is/ entitled to, with compensation. Tbe 
decision in Barker yj Cox, 4 Ch. D. 464, wag based on this 
principle. There, under a marriage settlement, real estate 
„ limited during the fife of the wife in trust for her 

..parate use, with remainder to her husband in fee; an® ■ the partnership 
the husband contracted to sell the property to a purchaser ■ or by way of p 
who had notice of the provisions of the settlement, and ■ against the co-p 
the wife refused to convey her life interest. It was bel J And it has be
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, 6 Pur®hasCT was entitled to specific performance to Judgment,
the extent of the husband’s reversion in fee, with compen- Maei^n 
sat.cn m respect of the wife’s life interest. In the con- 
tract, the husband agreed that he would procure a proper 
assurance of the premises to the purchaser, to be executed 
by all necessary parties ; and the judgement of Bacon,

V. C„ proceeded upon the ground that the husband by his 
contract, represented that he had the means of conveying 
the entire interest'in the land, and as he could not carry 
out his contract, the purchaser was entitled to a 
ance of the reversion, with compensation.

The Chancellor has found that “one partner undertakes 
to sell the whole settles the price, has the conveyances 
prepared, and, as he says, takes his chance of his partner 
executing them;’’ and that, although Mix was mistaken 

to his belief as to his co-partner’s hxecnting the deed 
that does not relieve Mix from being ordered now to 

carry out the transaction as far as he can.” v
That Mix was anxious to dispose of his interest, there" 

is no question : that he was contracting to sell the entire 
fee m the land-relying, as he stated, on making it right 
with Crane-,s equally clear ; and it was on this assumed 
ability to induce Crane to execute the deeds that Rapple 
" hls instance, entered into possession. ’

We must, I think, hold from the findings of fact—which 

are not seriously in dispute-that Mix was undertaking to 
get a conveyance of the lands executed by his co-partner 

much as if such undertaking had Jbeen in writing, 
here is nothing to prevent a partner from disposing of 

to interest m the partnership business as he pleases- 
"arsons on Partnership, sec. 171.

In Treadwell v. Williams, 9 Bosw. (N. Y.) 649 
te head note is: “A conveyance by one member of a 

vent firm of his undivided interest in the real estate of 
U[e partnership to a stranger, whether made upon a sale 
or by way of payment of his individual debt, is valid 
"gainst the co-partners,”

And it has been held that, where there is no special
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Judgment, tract or stipulation to the contrary, a partner may sell or 
MacMahon, mortgage his interest in the partnership : Cossets v.

Stewart, 6 App. Cas. 63, per Selborne, L C„ at p. 73 ; and 
Whetham v. Davey, 30 Ch. D. 574 ; 'ïtfi Tamplin and 

Son, 6 Times Jj. R. 206. \

Agreeing as I do with the judgment of the learned 
Chancellor, the result is, that the motion must be dis­
missed with costs.
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Rose, J. :—

At the close of the argumentait seemed to me that only 

one questioh remained for consideration, viz., whether the 
interest of Mix in the ltfcd in question was a saleable 
interest, the contract for which could be enforced by a 
decree /or specific performance ? The matter is somewhat 
without authority, and must be determined, I think, 

_ mainly Upon principle.
"Tn tne first place, on the facts here, I think it must be 
assumed that the interest of Mix in this property was a 

''—half interest. The presumption in the case of partnership 
is, that each partner is equally interested in the partner­
ship property. It was not asserted at the trial, nor before 
us in argument, that the interest of Mix in this property 

/ wna an uncertain one, and the learned Chancellor has 
treated it as a half interest ; that being so, the interest 
being certain and determined, there is no difficulty in 
working out the rights of the parties.

It is beyond question that a partner may sell out his 
full share or interest in a partnership. The effect of such 
sale upon the partnership, and the rights acquired by the

dealt with,purchaser, need not be considered. They are
far as the English authorities go, in Lindley on Partner­

ship (3rd ed.), pp. 240 and 720.
This contract was not for a sale of a share or interest in 

a partnership, but for a sale of an asset or a portion of the 

partnership property.
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sell or 

mis v. 
3; and 
ro and

In England land has been dealt with differently from Judgment

Rose, J.chattels as in reference to mining interests. See Lindley, 
p. 720 ; Bently v. Bates, 4 Y. & C. Ex. 182 ; Redmayne v. 
Forster, L. R 2 Eq. 467; also Whetham\v. Davey, 30 Ch. 
D:574. V

I

learned 
be dis-

In re Tamplin and Sorv—Ex parte Bàrnett, 6 Times 
L. R. p. 206, it was held that where one of ,two partners 
executes a hill of sale of partnership prope 
true owner of his undivided moiety within^the mean­
ing of section 5 of the Bills of Sale Act, and ttie bill of 
sale is valid as regards that moiety. /

In Parsons on Partnership, paragraphs 171 and 172, the 
subject is also dealt with ; and in a note to paragraph 171 
will be found the case of Treadwell v. Williams, 4 Bos-

he is the

r Ia\

at only 
iher-the 
saleable 
id by a 
mewhat 

think,

worth 649 (N.Y.), referred to. The head note there is, 
"The conveyance by one member of a solvent firm of his 
undivided interest in the real estate of the partnership 
to a stranger, whether mpde upon a sale, or by Vay of 
payment of his individual debt, is valid as aijMnst the 
co-partners * *. . If creditors do not objedCthe pur­
chaser takes a good title, and it does not lie with the other 
members of the firm to object ; or at least, to enable them 
to do so, they must show that the partnership debts exceed 
the assets, and that there is need of the property in ques­
tion to provide for the deficiency and equalize the inter­
ests of the partners.”

Having regard to these authorities, I am of the opinion 
that a partner may sell his interest in land belonging to th 
partnership; at any rate where the firm is solvent and his 
interest in such asset is certain.

The next question for consideration is whether, if such 
interest be saleable, such sale may be enforced against the 
defendant Mix on the facts of this case ? Mr. Cassels 
urged upon us that the contract by the defendant was for 
the whole of the property ; that he refused to take Mix’s 
<l»re, and that the sale was conditional upon the obtaining 
of the consent of Crane ; and that such consent, not having 
been obtained, there was no contract of sale.
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Judgment I am riot prepared to differ from the conclusions arrived 
Rose, J. at by the Chancellor, which were, I think, supported by 

evidence. I think there is evidence to support the 
elusion that Mix undertook to sell the whole property ; 
settled the price ; had the conveyances prepared—taking 
his chances of his partner executing them, and " believing 
that his partner would execute them”—gave the defendant 
possession of the property, relying upon the assent of his 
partner to the transaction ; and therefore it seems to me 
upon the authorities that, although the defendaiAtnçw 
the facts as found, there is nothing to prevent him 
taking Mix’s interest in that property with an abatement 
of the purchase money.

The cases referred to by the learned Chancellor are in 
point, and in my judgment support the conclusion at which 
he arrived.

Agreeing, as I do, with the findings of fact of the 
learned Chancellor, and beings of the opinion that the 
interest is a saleable one, and that on the facts of this cas; 
a decree for specific performance was proper, the appeal 
must be dismissed with costs.

Galt, C. J., concurred.
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Ardill et al v. Citizens’ Insurance Company.

Ardill et al. v. Ætna Insurance Company.

Contract for sale of insured building—Change of title—
Change material to the risk—R. S. 0. ch. 167.

Where in a contract for the rebuilding of a church, the contractors for the 
work agreed with the churchwardens to take the old materials at a 
fixed sum as a first payment on the contract, and before the date fixed 
for the commencement of the work the church was destroyed by fire, 
and the contractor before the time for the commencement of the work 
receivëd from the churchwardens a smaller sum than the amount 
•greed on as a first payment in place of the materials deliverable to 
them under the contract

Htld, that upon the construction of the building contract, the church was 
to remain the property of the plaintiffs until the date fixed for begin­
ning the work, and that under the statutory conditions, at fhe time of 
the fire, there had been no assignment, alienation, sale or transfer, or 
change of title to the property, or change material to the risk ; and that 
the plaintiffs were therefore entitled to recover from the defendants the 

* amount of the loss.

These two actions were tried together before MacMahon, Statement. 
J, without a jury, at St. Catharines Assizes, on the 28th 
September, 1892.

The actions were brought by the rector and church­
wardens of St. James’ church in Merritton, to recover upon 
polices issued by the defendants respectively for the loss 
of the church building and contents by fire. The church 
was a frame building and was insured in the Citizens’ Com­
pany for $1,200, andthe contents thereof for $300 ; and in 
the Ætna on the building alone for $1,200.

The facts appear in the judgment.

S. H. Blake, Q. C., for the plaintiffs.
Osler, Q. C., and B. H. Collier, for the defendants.

October 17,1892, MacMahon, J.

The policies were in force at the time of the fire which 
destroyed the church and its contents.

The churchwardens had entered into a contract with

fire insurance
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Judgment. George Newman and Jabez Newman, which, although 
MaoMahon, bearing date the 2nd March, 1892, was, I find, executed on 

J- the 14th March, 1892, for the erection of a brick church in 
place of the frame one covered by the policies.

The agreement between the churchwardens and the 
contractors provides : “As a first payment, the following 
material, consisting of all the new stone now lying on the 
church property, all sand on the canal bank, lot ten, east 
side, and the old church building, including all stone and 
foundations under said building (but not to include chairs, 
reading desk, organ, communion table, gas fixtures, fur­
nace and piping, carpets, matting, and church bell), at a 
valuation tof $525. * * * * . It is further agreed that
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» the proprietors will give to the contractors full possession 
■ of premises and old church building, so as they may be able 
to commence operations on the first day of April next.”

On the night of the 15th March, 1892, there was a 
meeting of the wardens in the vestry of the church, in 
which there was a fire, and half an hour after the wardens 
left the building, a fire took place, supposed to have origi­
nated by sparks from the chimney. The church and its 
contents were a total loss.

The wardens, prior to the 1st April, paid to the New­
mans $150 for any loss they might have sustained by the 
destruction of the church, and they then proved their 
claims against the insurance companies, in which they 
state that the whole amount of loss sustained by the de­
struction of the chur<jh is $3,000, and they claim from the 
Ætna company as i 
$909, and from the\Citizens’ Company on building and 
contents $1,196.

The defences relied upon as to the transaction between 
the wardens and the contractors are, in effect, that under 
the third statutory condition, R. S. O. ch. 167, a change 
material to the risk was effected, no notice of which was 
given to the defendants, and the policy thereby became 
void ; that by the fourth of the said conditions it is pro­
vided that if the property is assigned without a Written

oportion of such loss the sum of

some
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permission indorsed thereon by an agent of the company, Judgment

dition indorsed upon the jSÿSsîï^wideVthat inThe MscM‘hon’ 

erentof any sale, transfer, or change of title in the pro­
perty insured, the liability of the company should thence­
forth ceases and they say that by the contract with the 
Newmans the property became the Newmans' property 
end the pohcy became void ; and also that by the fifteenth 
of the statutory conditions it is provided that if any false 
statement is made in the statutory declaration, it shall 
vitiate the claim upon the policy ; and that by the eleventh 
condition indorsed upon the policy it was provided that 
any wilful misstatement made in support of the claim for 
loss shall cause the remedies and rights of action of the 
insured to be forfeited, and that with the declaration sent 
m by the plaintiffs in support of their claim, it was stated 
that the actual loss and damage to the plaintiffs by th 
toe which destroyed the church, under the statement of 
claim, was $3,000, whereas the actual loss and damage 
sustained was not more than $200 ; and that it was also 
Mated in the said declaration that the property insured 
belonged exclusively to the insured, and that no other per­
son or persons had any interest therein, whereas the said 
church building had before the fire become the property 
o the said Newmans, by reason of which false statements 
vitiated ’38 Cla‘m ‘n respect of the said building

By the contract between the wardens and the Newmans, 
here could be no change material to the risk,'as that 
w»ns some change in the physical condition of, the 
property by an alteration in, or the addition to, or bv
building ‘“te6 °ther structure contiguous to, the insured’s

In considering what is a change or alteration material 
the risk, the question depends very materially upon 

Wether it would have raised the rate of premium : May on 
durance, 3rd ed„ sec. 223; Peck v. Phmnix Mutual Ins. Co., 
j q j^'g^j620 ’ v' Ganada fire and Marine Ins. Co.
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There was no assignment, alienation, sale or transfer, orJudgment.

MacMahon, change of title to the property. Until the let April the 
J- -building was still the property of the churchwardens. 

The Newmans were not to own it or even get possession 
of it until the let of April. The ;con tract between the 
churchwardens and the Newmans wqs'the same, in effect, 
as jf it contained a clause whereby bn commencing to 
erect the new church, the contractors were entitled to the
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defendant Ackeri

The action wai

12th Septeml 
A. Robertson, i 
& P. Of Conwy,

14,1892

Tvo questions i 
Was the p

material in the old one as compensation for its removal. 
Until that time arrived, the property was the property of 
the wardens and covered by the policies.

The agreement between the wardens and the contrac­
tors was merely executory, and there was no conveyance 
of the title to the property. In Masters v. Madison 
County Ins. Co., 11 Barb. 624, and in Kempton v. State 
Ins. Co., 62 Iowa 83, it was held that a contract by the 
insured to convey at a future date is not a breach of the 
condition against sale. ■ The last case followed Washington 
Fire Ins. Co. v. Kelly, 32 Md. 421. See May on Insurance’ 
3rd ed., sec. 267, and cases there cited ; Bull v. North 
British C. I. Co., 15 A. R. 421, at pp. 425-9 ; Rtm v. 
Mutual Fire Ins. Co., 29 U. C. R. 73.

There being ho assignment, alienation, or change of 
title, and the policies being subsisting policies on the in­
sured property, there was no false statement or wilful 
misstatement made nor any fraud in connection with the 
proofs of claim by the churchwardens. The adjustment 
was made by the company’s adjuster, and in the corres­
pondence between the agents of the companies and the 
head offices, the agents stated that the loss sustained by 
the insured was actually the amount sworn to, and the 
company’s agent, while in the box, stated that, assuming 
the church to be the property of the insured, they had 
sustained a loss to the amount sworn to in the proofs of 
clMm.

sc

res

moi

re will be judgment for the plaintiffs against the 
mpany for $1,195, and against the 

Insurance Company for $905, with full costs.V ’ Insuran
iÆi

O
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Stewart v. Row; ET AL.

■Sale of timber only -Notice of,ale

1iSSMB!*eS&a»t

Hettgage—Power of mU-Eœrci», 0,

»,h notice sale ™

contrac- 
reyance 
ladiitm 
v. State 
; by the 
l of the 
hington 
mrance' 
. North 
Sites t.

W, and to restrain the defendants from cutting the tt

ta of°the I" Tk 8nd f0F aD inquiry “ *0 the deprecia­
tion of the land by reason, of waste, and for a mortoao-e 
account and redemption. ° ^

I ,MAt„ndltimw °nhe S1‘e the Plaintiff’s Merest in the land 
under a Written agreement whereby he was entitled to 

Urce a transfer to him of all the estate in the 

fe second mortgagee and the owner of the equity of
frT ™°rtgag0r: but after the sale, and before 

« on, he second mortgagee and the mortgagor conveyed
i 2? (rSP“‘iVelj t0 the Plaintiff The defendant

p-ÎZT “"b" “ °» “ - ».

«
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The action was tried 
» 12th September, 1892.

A Robertson, for the plaintiff 
« P. O’Connor, Q. G, for the defendants.

14,1892. Boyd, G

ko questions are presented upon the record and evi- 
Was the plaintiff entitled to notice of the exercise

at Walkerton, before Boyd, G, on

ten
inst the 
net the

:
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and provisoes 
of R. S. 0. ch. 
conveyancing 
the sanction 
nification. Ti 
departed from 
Such construe 
ployed in the s 
said lands, ten 
conveyed *

Judgment. 0f the power of sale ? Was the power to sell validly exer- 
B^dTc. cised by the sale of the timber without and apart from the 

land itself? As to both, my opinion favours the plaintiffs 
right to succeed. Prior to notice being given, the plaintiff 
had procured a written agreement by way of compromise 
with the second mortgagee and the owner of the equity of 
redemption—the mortgagor—whereby he was entitled to 
enforce a transfer of all their interest to him. Whether this 

conditional or absolute does not appear to me material : 
either waypthere was an existing interest in the land vested 
in or claimable by the plaintiff, of which express notice 

given to the first mortgagee, the defendant Rowsom, 
prior toe the notice under which the property was exposed 
tot sale. This interest has become vested in possession in 
the plaintiff, by the execution of proper conveyances, since 

the said sale.

was

appurtenances, 
the much lit 
Coéerell v. C 
Russ. 565; 1 
phrased : “ to z 
of the

was

messuH,
Of the time And place of this attempted sale the plaintiff ■ together or in 

had no written notice, as required by the terms of the * should seem re 
power. This fact of notice is the issue presented on the * The various i 
record—not whether he waived service of notice, hut ■ reviewed by thi 
whether, in fact, notice was given. No written notice is * MBeav. 546,65 
pretended. There is conflicting evidence as between the* C.J.,in3Bing.,e 
plaintiff and the defendants’ solicitor as to whether oral ■ parcels of the < 
notice was given to the plaintiff; but, in the face of the ■ conveyances of 
correspondence prior to the day of sale, I prefer to accept ■ their authority.

correct, what the plaintiff swears, that he had no infer- ■ must not sell tl 
mation as to when the sale was to be proceeded with. I ■ About the lan 
conclude, therefore, that no such notice was given to the ■ Exchequer Chai 
plaintiffs he was entitled to under the power. * ' The power is

But apart from this point of notice, I decide that the* time when the 
power of sale was not lawfully carried out by selling the* timber-trees, fri 
timber apart from the land. This was a matter of private* underwood grow 
arrangement next day after the public sale proved abor-*itin the conditic 
tive. For $400, ttiè defendant Ackert then bought the* timber-trees 
timber, getting two years for its removal. ■Nod of time, i

This is a novel method of procedure ilnder the power of* «repart from the 
sale, and not justified by its terms. The expanded mean*’The power k ^ 
ines attributed to the short forms of covenants, condition** tie estate. Thai
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;^7!IUned in mort8a=cs made in pursuance Judgment.
It. , 7’ ar?' g’neral'y sPeaki"S. survivals of old Boyd~C

nveyancing phraseology,which, byjudicial construction,or
Ltion Th rv°}'ancm'lmve rece*ved definite sig- 

f ThlS b®ln§ pertained, it will not he lightly 
parted from m the application of the Revised Statutes 

Such con,t'-uction obtains as to the form of words em­
ployed in the statutory power of sale ie., “tosell * * the

hereditaments- he,eb;
conveyed « or any part or parts thereof, with the
ItotuchTf ,SfStantiallythe same was the form in 
l: hv h‘f,ted7 C“6 C^neley v. Paxton, or 
f t' Ch°mdey- 3 Bi”g- 207; 10 B.&C 564-
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ofthe messuages aforesaid, with the appurtenances either

The various mutations of this remarkable litigation are 

29 Beav. 546 R°"S BuckhV v. HcmeU,
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Judgment, with everything on it as it stood at the time. They had 
Boyd, 0. no power to make a distinction between the land and the 

timber growing upon it.” Again, Parke, J., said, at p. 674 :
“ It appears to me to be clear, looking at the terms of the 
power,that the ttustees were not authorized to sell the estate 
without the timber—they must sell both together.” The 
Master of tile Rolls in 29 Beav. read this case in all its 
aspects as in the most solemn manner deciding that it is a 
bad execution of the power to sell the land and not to sell 
all that is properly and necessarily connected with it, in the C3> 
ordinary Cleaning of the term : page 657. That decision ( 
was in respect of the severance of a mine, and he said : “ I 
see no distinction between minerals and timber, in principle 
they are the same."

Altogether, the legal result may, perhaps, be succinctly 
thus put : the land may be divided vertically and parcels 
of it sold ; but not horizontally.

Soon after, legislation in England provided for the 
severance of timber and mines from the land in such sales, 
with the sanction of the Court. See the statutes referred 
to in Farwell on Powers, pp. 292-3. One of the latest 
cases is He Hirst's Mortgage, 45 Ch. D. 263 {of. R S. 0. eh.
100, sec. 20). , \ \

This same point again arose under the English Convey^ \ 
anting and Law of Property Act of 1881, of which the X ’j 
provisions relevant to the present inquiry, as embodied 
in Ontario legislation, are found in R. S. 0. ch. 102,
Part il -The Court in Re Tates, 38 Ch. D. 112, de­
clined to hold that the Act authorized a sale of fixtures 
apart from the land. It was urged\that by section 6 of 
the English Act fixtures were to be read into the mort­
gage, and then the Act enabled any part of what was 
mortgaged to be sold. That is very much the same as our 
legislation which by R. S. 0. ch. 107 directs that the 
mortgage shall be construed to include “ trees, woods, 
underwoods,” etc. But Cotton, L, J., mentions this ingeni­
ous argument only to refute it : p. 119. He goes on to 
say, " Apart from recent legislation a mortgagee with an I

:
i
1
<

i
c
i
J
v
a
§
fl
tl

tl
■»;
n
jt
si

P
ses'
st
m
tii

th
wi
nc
di.

cei

OP
tic
a i
the
sut
of

\ oft

■a



\

Mil.] STEWART V. ROWSOM. 537Zl ordinary power of sale could not sell mines separately Judgment 
from the surface, any more than a trustee for sale could 
do so. So a mortgagee with a power of sale could not, in 
my opinion, sell fixtures separately, unless upon the fair 
construction of the power it appeared that it was 
intended to give him authority to do so:” p. 121.
Adverting to the distinction I have suggested between 
vertical apd horizontal severance, he says: “Mr. French 
suggested that if «Abuse was the only subject of a mort­
gage, this power might be held to authorize selling it in 
flats. I do not agree with that suggestion. I do not think 
that the power authorized the mortgagee to break up 
the state of things which then existed by selling anything 

f *Part from the land to which it was affixed.” I need 
\ not quote further except to extract a passage from the 

Z judgment of Lord Justice Bowen, which as a dictum directly 
/ supports the present decision. He says, at p. 129 : “ The 

provisions as to timber in the 4th clause of the 1st sub­
section of section 19 seem to shew that but for the special 
sub-section it would not have been in the power of a 
mortgagee to sell the timber of the estate, although the 
timber would pass as an incident of the land.”

\ But the reasoning and line of approach to the result in 
\ ™se 18 a11 the more notewortflw because it accords 
I with the position taken in the Cholmkley Cases, which do 
I not appear to have been cited. SoJit appears that the 

ie um o Bowen, L. J., has been anticipated by a concur­
rence of judicial opinion upon the same matter half a

3
Boyd, C.:

3
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century before.
The sale as ypon an exercise of the power is void, but it 

operates as an act done by the mortgagee towards realiza­
tion of his security. The account must be taken as against 
a mortgagee in possession; if the amount obtained from 
the sale of the timber in lots by the purchaser Ackert is 
sufficient to clear the mortgage debt, interest, and expenses ' 
of sale, the land and rest of the timber will be the property 
of the plaintiff as upon satisfaction of the mortgage; other-
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J M b0tW0l'n the ««-defendants I do not interfere.
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539to
iTted by Frederick L Lee, but before the Statement, 

death of William A. Lee. .The vendors offered the pur­
chaser a deed fkom themselves, and one from Frederick L.

• .: bu! ‘h?PurcVr“ declined to accept them unless the
writs of fi.fa. were removed or released.

tiff
;hc

The petition was argued on October 26th, 1892 before 
• Robertson, J.

D. Saunders, for the purchaser. The,, , vendors must
remove the writs of fi.fa. The execution creditors have

*he Iands: Leith’s EeaI Property Statutes, 
dl8, 319. Section lO^Statute of Frauds, 29 Charles II 
ch. S;Svmp8°nv. Smyth, 1 E. & A., per Robinson, C. J.,' 
at p. 44 ; Gronn v. Chamberlin, 27 Gr. 551 ; Doe d. Lau- 
rason vThe Canada Company, 6 O. S. 428 ; Armour on 
litles, 132.

W.D. Gwynne, for the vendors. The/ fa’s against the 
cestui que trust do not attach. In England a writ of elegit 
would > necessary, and we have no such writ here, and 
even if we had, none has been issued : Leith’s Real Pro- 
perty Statutes, 315. If the debtor's is an equitable inter­
est, a bill in equity is the proper proceeding. When the 
legal estate in lands are vested in a trustee, the lands can­
not be sold under a writ offi.fa. against the cestui que trust : 
rer Robinson, C. J., in Simpson v. Smyth, 1 E. & A. at pp. 
45,46 The vendors can make a good title under the 
Devolution of Estates Act, as real property is now treated 
as personalty: R. S. 0. ch. 108, secs. 4 to 9; but now 
o4 Vic. ch. 18, (0.), secs. 2, 5, and 6 goes further and enables 
the administrator to sell if the lands are not "specifically 
charged,” and executions do not" specifically charge 
tainly not as in this case, againsth cestui que trust 

Saunders, in reply. No writ \degit is necessaiy. An 
equitable interest can be sold under wftts of fi.fa. lands. 
The execution creditors have, in any event, an equitable 
ben: Leiths Real Property Statutes, 318,319; Moore v 
Clark, 11 Or. 497, Con. Rule KM The Devolution of 
Estates Act, and 54 Vic. ch. 18 (ÔA have not the effect of 
cutting out the execution creditors B such a case.

if

t )

,” cer-
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1 th<Judgment. November 16,1892. Robertson, J. 
Robertson, J. /

tie54 Vic. ch. 18 (0.), makes it quite
clear that bond fide purchasers ot real estate from the exe-____
cutors or administrators of a deceased owner in inaillTff■ 
authorized by the Devolution of Estates Act, or this Act, 
shall be entitled to hold the same freed and discharged 
from any debts or liabilities of the deceased owner, not 
specifically charged thereon, otherwise than by his will,

The fifth section

int
Ian
all
rec
for
jecetc.

Mr. Saundersi contends that the lands in question are 
<* specifically” charged : there are fi. fa’s, against the lands 
of William A. Lee in the hands of the sheriff, but without

sue
if,

S moI»
aptsome other proceeding, these lands, being in the name of 

Frederick L. Lee, are not charged ; that is, the sheriff by 
virtue of the writs of fi. fa. could not sell them. There 
is nothing to show on the face of the documents giving 
title that the intestate is in any way interested in them 
and besides that, in my judgment they are not, even did it 

that the lands were in the name of a trustee for

the
.*?54

be
anc
israppear

the use of the intestate “ specifically” charged.
The placing of a fi. fa. lands in the hands of the sheriff, 

binds, generally, all the lands in his bailiwick belonging to, 
or in which the execution debtor is interested, but that

cut:
1

libe
era
andis not “ specifically charging” these lands.

But the “ interest ” of the execution debtor in any lands, 
which under the former practice, could not be sold under 
legal process, but could be rendered available in an action 
for equitable execution by sale for satisfaction of the debt, 
can now be sold on application under Con. Rule 1008. If, 
therefore, the execution debtor was now alive, there is no 
doubt his interest in the lands in question could be made 
available under the above mentioned rule.

And section 26 of ch. 64, R. S. O., provides that such, 
“ interest" may be seized and sold under a judgment and 
execution against hist executors or administrators in the 
same manner and under the same process, that the same 
could be sold under a judgment \and execution against.
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the deceased if living. There is nothing, therefore, to pre- Judgment, 

vent the execution creditors in this case making an"applica- Rokrt^,, j. 
tion under Rule 1008, against the administrators here.

Ever since the introduction of the law of England 
into this country, the placing of a writ of execution against 
lands in the hands of the sheriff had the effect of binding 
all the lands of the person against whom the judgment was 
recovered, in that sheriff’s bailiwick : any disposition there­
fore by the owner, in his life time of these lands was sub­
ject to the execution. And to the extent of the value of 
such lands, the judgment debt became a charge upon them ; 
if, therefore, it was the intention of the legislature to re­
move this chargeait appears to me reasonable that more 
apt words should have been used than are found either in 
the Devolution of Estates Act, or section 5 of ch. 18 of

Vic. (0.).
The words “not specifically charged thereon," may 

be construed to nrnan, “ by execution or otherwise ; ’’ 
and if that is the ASroper construction, the purchaser here 
is right in objecting to the title proposed, unless these 
cutions are removed.

The question is njbtfree from doubt, but I do not feel at 
i liberty to destroy the security which these executi 

creel itprs have by virtue of their fi. fa.'a against, 
and handing them over to the administrators for payvy 
ment of their claims. In this case, there woulj^ be no 
risk ; but there may be instances where through Ihe in* 
sufficiency of the security given by the administrators 
the creditors would be deprived of their claim, which 
secured up to the time of the death of the debtor, through 
a devastavit or otherwise.

Under these circumstances, I cannot see my way to 
declaring that a deed from the administrators of the lands 
in question, to these purchasers, will vest in the latter a 
good title to the lands freed from any lien or charge thereon 
in respect of said executions. The costs of the application 
should be paid by the vendors.

L. 541MEDLAND.
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Nason v. Armstrong et al.

Will—Defeasible fee—Sale of land—Condition of sale—Good title—Time 
within which to raise objection—Specific performance—Costs.

A testatrix devised separate lots of land to each of her two daughters,
A. and B., and then provided that if “ either of my daughters die 
without lawful issue, the part and portion of the deceased shall revert 
to the surviving daughter, and in case, of both dying without issue, 
then I authorize” * * naming her executors and other living per­
sons to subdivide the estate among her relatives as they should deem 
right and equitable. B. conveyed the lot devised to her to a purchaser 
through whom in B.’s lifetime title was sought to ’

Held, that B. only took a defeasible fee simple with a devise over to her 
sister and her heirs in case B. should die leaving no issue at her death.
B. being still alive, it was impossible to say that a conveyance from her 
passed a good title : Little v. Billings, 27 Gr. 353, followed.

Ashbridge v. Ashbridge, 22 O. R. 146, not followed.
Notwithstanding a condition in an agreement for the sale of land that 

is to examine the title at his own expense, and to have 
ten days '* * for that purpose, and shall be deemed to have waived 
all objections to title not raised within that time,” in the absence of a 
condition that he shall take a bad title, the vendee is entitled to have 
a good title ; and at any time before conveyance to shew that the vendor 

* cannot tiiake any title to the property in question.
Under the circumstances of this case, it was held 

not, by his conduct and delay, waived his right to object to the title, 
but as he had not raised the objection in the proper manner at the pro­
per time, he was allowed no costs of his action.

be made :—

‘ ‘ the vende

that the vendee had

This was an action brought by Joseph Nason against 
James Armstrong and John J. Cook, tried at Osgoode 
Hall, on September 9th, 1892, before Street, J., without 
jr?ry, having been adjourned there from the Toronto Sum­
mer Assizes.

Statement

a

*1

4,.» The plaintiff asked for'specific performance of a con­
tract, dated 22nd March, 1889, between him and the de­

fendants for the sale by the latter to him of lots nine 
and ten, south side of Gerrard street east, in the city of 
Toronto, according to plan No. 907, and for a declaration 
that the defendants should pay off certain charges upon 
the property for local improvements ; and that in case it 
should be found that the defendants could not make a 
good title, they might be ordered to repay to him certain 
sums paid by way of purchase money.

»

j

x
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The defendants answered that they were ready to pay Statement, 

the local improvement charges, and thafythey had an­
swered sufficiently all requisitions as to title made by the 
plaintiff, or that he had waived answers to them, Tp Jthis 
the plaintiff replied, specially denying that the/requisitions 
had been answered or waived, and alleging '(hat the de- 
fendants had no 
out a good title.

543

/

-Time

title to the property and could not make
[liters,

revert

ig per’- 
1 deem 
chaser

E. I). Armour, Q. C., for the plaintiff. The purchaser 
has the right at any time before the sale is closed to shew 
that the vendor has no title when the objection goes to the 
root of the title : Denison v. Fuller, 10 Gr. 498 ; Warren 
v. Richardson, Younge 1 ; Want v. Stallibrass, L. R. 
8 Ex. 175; Saxby v. Thomas, 63 L. T. N. S. 695; lie 
Thompson to Curzon, 52 L. T. N. S. 498 ; Brown v. Pears, 
12 P. R. 396; Waddell v. Wolfe, L. R. 9 Q. B. at p. 521 : 
Harnett v. Baker, L. R. 20 Eq. at p. 55. 
have not complied with the plaintiff’s requisition to furnish 
the evidence, and having been guilty of delay cannot hold 
the purchaser strictly to his contract. There was no waiver 
on the part of the purchaser. 1 Waiver is a question of 
intention, and he has always insisted on his rights. The 
devisee under the will of Anne/ Peterson only took a con­
ditional estate in fee : Re Thoriias MacNabb, 1 O. R. 94 ; 
Ashbridge v. Ashbridge, 22 0. k 146. The failure of issue

9

death.

d that 
o have 
vaiveil 

of a
oh The defendants
rendor

ae had 
3 title,

ainst 
;oode 
out a 
5um-

'b

intended is not an indefinite failure, but was intended to 
be a failure on the death of the devisee, because on the 
failure a living person named in the will is to co-operate 
with the executors in dividing the estate : Greenwood v. 
Verdon, 1 K. & J. 74 ; Re Rye's Settlement, 10 Ha. at p. 
112 ; 2 Jarman on Wills, 4th ed., 511 and 519.

Moss, Q. C., and J, A, Macdonald, for the defendants.
not taken in the requisitions 

on title, and it is too late : Imperial Bank of Canada v. 
Metcalfe, 11 0. R. 467 ; Robinson v. Harris, 21 0. R. at 
p. 52. The plaintiff has waived his objection ; he was 
put to his election on October 22nd, 1889, and he should 
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have elected to Rescind then, when the property was sale­
able which is not the case now. And his not doing so, 
and his subsequent conduct was an election to take such 
title as the defendants had. The payments made by the 
plaintiff on the purchase operated as a waiver : Margra- 
vine of Anspaeb v. Noel, 1 Madd. 310 ; In re Gloag and 
MilUvs Contract, 23 Ch. D. 320. As to what estate the 
devisee took under the will, see Little v. BUlinqs, 27 Gr 
353 ; Gray v. Richford, 2 S. C. R. 431 ; Travers 
20 Or. 106 ; Theobàld on Wills, 3rd ed„ 302.
la ^ C'’ ‘n repIy’ referred to McIntosh v. Rogers,
It U. Jtt. y7.

,!

1 XXII.
Argument.
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September 24th, 1892. Street, J.
Th
“EThe plaintiff's abjections to the defendants’ title were 

narrowed down to the single question arising under the 
will of Anne Peterson, dated 29th September, 1863, through 
which they claimed. The material portions of this will 
are the 3rd, 4th, and 5th paragraphs, which are as fol­
lows : 1

conve 
as B 
Peter 
17th

Th
“3rd. I 

Anne Pet
now
Peter
tion 1
was a
defen
whicl
conve

icqueath to my older and well beloved daughter 
rson the north half of lot number 11, with 

houses and appurtenances situate on the east side of Clif­
ford street,, being in the first>ncession- from the bay of 
lake Ontario, and situated in the township of York.

4th. I bequeath to my younger and also beloved daughter 
Bridget Peterson, the south half of lot number 11, situate 
V above mentioned, which lot entirely contains 5 acres 
the same being more or less.

5th. I will and order my executors to oblige my daugh­
ter Anne to pay the sum of fifty pounds of the lawful 
currency of Canada to my daughter Bridget, in the 22nd 
year of her age, in consideration of improvements 
made on said property, or rather that the

I •

Thias
stand 
tional 
cap. 8 
under 
devisi 
shoulc 
the fij 
issue i

! now
pounds be paid in five annual instalments of ten founds 

each year until the whole sum be paid, the first instalment 
to be paid to Bridget in the 22nd year of her age as above

V
sum

Tht
shews
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mentioned, and be itjL understood that if either of my Judgment, 
daughters die without lawful issue, the part and portion of street, J. 
the deceased shall revert to the surviving daughter, and 
in the case of both dying without issue, then I authorize 
my executors, with the pastor of St. Paul’s Church, and my 
brother Michael Human, to subdivide the estate amongst 
my relatives, as those gentlemen whom I have appointed 
for that purpose may deem right and equitable in their 
prudence, justice and charity.”

Bridget Peterson named in the will became Bridget 
Sherwood, and conveyed to Henry Callender on 17th 
June, 1879, the property devised to her by the will, of 
which the land in question formed part.

The plaintiff’s fourth requisition was as follows :
“ Required evidence^hat the Bridget Sherwood who 

conveyed to Henry Callender, etc., etc., is the same person 
as Bridget Peterson, a devisee under the will of Anne 
Peterson, etc., and that she has had lawful issue prior to 
17th June, 1879.”

This requisition does not specifically raise the objection 
now urged, which is that the estate taken by Bridget 
Peterson under the will was a conditional fee ; the condi­
tion being that she should have issue surviving her. It 
was admitted that she is still living. On the part of the 
defendants it is contended that she took an estate tail 
which was converted into an estate in fee simple by her 
conveyance of 17th June, 1879.

The devise contained in the 4th paragraph of the will 
standing alone would no doubt have passed an uncondi­
tional estate in fee simple to Bridget Peterson, C.^S. U. 0. 
cap. 82, sec. 12. The general rule is equally clear, that 
under the law as it existed at the date of this will such a 
devise followed by a devise over in case the first taker 
should die without issue, would give an estate tail only to 
the first taker, unless the context shew that the failure of 
issue intended is a restricted and not an indefinite failure.

The contention of the plaintiff here is that the context 
shews that-the failure of issue contemplated by the testa-

545ARMSTRONG.
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iCh “ take place’if a‘ *"■ at the death 
Streets, of the first taker: first, because of the provision that if 

either dev,see should die without issue, her share should 
,o to the surviving daughter: second, because the devise 
over ,s to the relatives in shares to be fixed by persons of 
whom one was a named Jiving person.
V 0 fntso f “T 27 Gr' 353- decided hy P'-oudfoot, 
V. m 1880, a question came up which I am unable to
distinguish from the present, so far as the first ground 
above mentioned ,s concerned. There a testator had 
g!ven to his son Robert eighty-six acres of land, and to his 
son Johp fifty acres of land, by a devise made in 1858 in 
terms which would have carried the fee simple absoluttfto 
each son had there been no more; he added, howevir 

Should either of my two sons, Robert and John fee 
without issue, I wish that their shares should be dividL 
equally among my surviving children." The learned Vice! 
chancellor held, after fully considering the authorities thaf 

the sons took estates tail. The ground 
decision1 is based is

have n 
that d 
ventur 
able tc 
Aahbri 
depend 
“ the si 
prefere

The
elusive 
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of St. 1 
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lots to tl 
half the 
for the t 
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for that 

"obj'eetioi 
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upon which thi 
well recognized and established tJ 

line of authorities, namely, that a transmissible and no» a 
mere personal interest passed by the devise over : Massey '
I7n IT X/t P' 134 ; Barl0WV- Salt°r, 17 Ves 
479; Wilson v. Chestnut, 1 Ir. Rep. Eq. 559, at p
7 T ' ÏYroTl1 P' Wm9' 534 ; R°e de Sheers v' J‘ffery,
R , ^ daTn °n WMS- 5th Am' ed- (1881) by
Bigelow, 511 512 ; Tflylor v. Walker, 11 Jur N. S. 723. Y

T e only decision which appears to conflict with these 
authorities ,s that of Ashbridge v. Ashbridge, 22 0 R 146 X 
There a testator died in 1845, and \ his will devised a 
farm to Ins two sons, without words of limitation, to be 
equally divided between them,adding: “And in case either 
of my sons should dm without lawful issue of their bodies 

t0 S,° t0 the relna*n’ng survivor." It 
t llf i n ”010' that each devi9ee ‘«ok a defeasible

shouM h y anTTe™CUt°ry devi9e over in «»oo ‘he event 
should happen. Unless the word ■-remaining” is to be
taken as distinguishing this case from those to which I

one
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have referred, it appears to be in conflict with them. With Judgment.
that degree of hesitation which I must naturally feel in 
venturing to differ froid sb high an authority, I am un­
able to follow the distinbUon drawn by the Chancellor in 
Ashbndge v. As/thri^eMnd in so far as the present 
depends upon the construction to be placed upon the words 
"the surviving daughter," I follow Little g, Billings in 
preference to Aahbridge v. AsKbridg,

The further context here, hôwever, seems to me con­
clusive in favour of the plaintiff’s contention. The devise 
over is subject to a discretion to be exercised by the pastor 
of St. Paul’s church, the testator’s brother, Michael Mur- 
nan, and her executors as to the shares in which the rela­
tives are to take. It was plainly contemplated that this 
discretion should be personally exercised by the persons 
named, and that circumstance I think is sufficient upon 
the authorities to shew that a failure of issue during the 
lives of the daughters of the testatrix was what she in­
tended : Re Chisholm, 17 Gr. 403 ; Chisholm v. Emery, 18 
Gr. 467 ; Doe d. Smith v. Webber, 1 B. & Aid. 713; 2 
Jarman on Wills, 5th Am. ed. (1881), by Bigelow, 525, 526.

I am, therefore, of opinion, that Bridget Peterson took a 
defeasible fee with a devise over to Anne Peterson and 
her heirs in case Bridget should die leaving no issue living 
at her death. Bridget is still alive, and it is impossible to 
say that the conveyance from her to Callender passed a 
good title.

The defendants, the vendors, however, contend that the 
plaintiff is debarred by the terms of the agreement of sale 
from raising this objection at the present time.'*

By the agreement, the vendors agree to convey the said 
lots to the purchaser by a good and sufficient deed-...when 
half the purchase money is paid, and to take

J
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a mortgage
for the balance. “ The vendee to examine the title at his 
own expense, and to have ten days from the date hereof 
for that purpose, and shall be deemed to have waived all 

*ot)8btions to title not raised within that time; and should 
any valid objection to the title be raised that the said
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q. . _ . cannot or are unwilling to remove, they shall
street, J. cancethis agreement and return the money paid. The 

vendors not to furnish abstract of title, title deeds or 
copies thereof, or any evidences of title other than those 
in their own possession.” e e
theTdIteofnÎitfdeliVered requisitiona within ton days from 
the date of the agreement ; the fourth requisition which I

way toUth h 7’iS the °nly0ne which refers in 
way to the objection now urged. The rale seems to be
that m the absence of an express condition that the pur- 
chaser shall take a bad title, he is entitled to a good one ■ 
and in the absence of such a condition he is entitled t
unyh]Imt b,ef0rV°nVeyance t0 shew ‘hat the vendor is 
unable to do that which is the very foundation of the
contract, namely, to convey to him the land which he has

■

conditions from shewing the f . D° PrcCL,ded by the 
Denison v. Z^O Gr m ^

to,1,75' fxb,J J' Pornos, 63 L. T. N. S. 695.
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thought his objections had not been satisfactorily answered. Judgment. 
This coupled with the fact that the property was of a specu- stre^Ti. 
lative and fluctuating character, and that the purchaser 
had delayed for a year and a-half after the defendants’ 
offer to cancel the agreement before urging any further 
objection, and that the property had seriously declined 
in value in the interval, would under other circumstances 
have made a strong 
time had not arrived which

1

ays from 
which I 
in any 

ms to be 
the pur- 
lod one ; 
titled at 
mdor is 
i of the 
he has 

sale are 
title to

of waiver. Here, however, the 
fixed by the contract 

for the making of the conveyance, and the purchaser 
may have considered himself as not bound until that time 
had come to elect whether to take the title or not ; the 
vendor took no steps to have a distinct acceptance of his 
title or to cancel the contract, as the agreement entitled 
him to do, and the matter was simply left in abeyance by 
both parties. The real difficulty in the title does

case
was

not
appear to have presented itself to the mind of the plaintiff 
or his advisers until June, 1091, immediately before the 
commencement of this action, and more than two years 
after the making of the contract.

The question of waiver is always one of intention to be 
gathered from the circumstances of each case ; and I cannot 
find in those surrounding this one any evidence at all con­
clusive shewing that the plaintiff with his eyes open elected 
to accept a bad title. In the absence of that evidence I 
think the

and are
rchaser 
hich h» 
lions of

oes not 
;il long 
it, per- 
ewn in ' 
ie land 
iy the 
date :

, L. R.

case? shew that I should not hold the plaintiff 
bound to accept such a title : Warren v. Richardson, 
Younge 1 ; Blackford v. Kirkpatrick, 6 Beav. 232 ; Fry 
on Specific Performance, 3rd ed., 1892, ph. 1356.

With regard to costs I think the plaintiff would have 
been entitled to them had he specifically stated upon his 
pleadings or even before action in any thing like precise 
terms the objection upon which the case has turned He 
says that on 19th June, 1891, eight days before action, and 
twenty-seven months after his contract was entered into, 
he saw the defendants and told them that he wanted his 
deed, and that they should make the title good ; that he 
didn’t think Bridget Sherwood had power to convey. In

by his 
t good j 
as he' 

e the
'or by
after
if he
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Judgment, his reply to the statement of defence lie says that, “ even if 
street, J. he has waived the answering of certain requisitions the 

defendants have no title to the lands in question, and can­
not make out a good title to the plaintiff.”

His action is one asking for specific performance of the 
contract or for a rescission. The defendants have there­
fore, in consequence of the plaintiff’s uncertain and slipshod 
methods, had no opportunity offered them of doing that 
which the contract entitled them to do, namely, of electing 
to cancel the agreement in case any objection should be 
raised to tlje title which they were unable or unwilling to 
remove. V

The judgment will therefore go for a rescission of the 
contract and*epayment of the money paid on account of 
it, but without costs.
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Re Rathbone and White.

Vendor and purchaser—Conveyance by all parties interested wring lye of 
life tenant—Title—R. S. O. ch. 112. I

A testator devised his lands to executors and trustees, to lekse and pay 
the amount received to his widow for life, and after her death to sell 
and divide the proceeds between two sons. One of the séns sold and 
conveyed all his interest to his brother’s wife. During the lifetime of 
the widow the trustees, the widow, and the remaining son and his wife, 
all being sui juris, conveyed by way of exchange all their interests to a 
purchaser :—

Held, that the grantee claiming through that conveyance could make a 
good title.
This was an applidStion under the VendS and Purchaser 

Act, R. S. 0. ch. 112, in which the vendor Charles S. 
Rathbone was the petitioner, and Alfred White the pur­
chaser was the respondent.

The petition set out that one William Abbs, deceased, a 
former owner, had devised the property in question to two 
trustees and executors to lease the same, and pay all the
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rent received to his widow Elizabeth-Abbs as long as she Statement, 
lived, and after her death to sell it, and divide the proceeds 
equal!/ between his two sons Edward Abbs and Robert 
Abbs ; that Robert Abbs had conveyed all his interest to 
Annie, the wife of Edward Abbs; that the petitioner 
Charles S. Rathbone acquired title under a conveyance in 
which the two trustees and executors, Annie Abbs 
grantee from Robert Abbs, the son, Edward Abbs, and the 
widow, Elizabeth Abbs, all joined and conveyed all their 
interests, all being sui juris; that this deed was objected 
to on the ground that the power of sale to the trustees and 
executors did not arise until after the death of the life 
tenant, the widow ; and that the transaction was not a sale 
but an exchange,* which latter would be a breach of 
trust. »

The petition was argued on 23rd November, 1892 before 
Boyd, C.

F, E. Hodgins, appeared for the petitioner.
ï. G. lliomson, for the purchaser, was called on by the 

Court. The vendor cannot make title as he took the pro­
perty subject to the trusts in the will. In no case will the 
Court enforce the specific performance of a contract which 
involves a breach of trust : Lewin on Trusts, 9th ed., p.
468, and casés there collected. The trustees had no power 
to sell during the widow’s lifetime : Blacklow v. Laws, 2 
Ha. 40 ; Mosley v. Hide, 17 Q. B. 91 ; Johnstone v. Baber, 8 
Beav. 233; Want v. Stallibrass, L. R..8 Ex. 175; Swains 
v. Denby, 14 Ch. D. 326 ; In re Bryant and Barning- 
ham's Contract, 44 Ch. D. 218 ; In re Head’s Trustees and 
Macdorjald, 45 Ch. D. 310; Taylor v. Plumer, 3 M. & S., at 
P- 574 j Hawkins v. Chappel, 1 Atk., at p. 623.

Hodgins in reply. Rathbone acquired a gdod title. All 
interested in the property have conveyed t/him. I refer 
to fiivins v. Darvill, 27 Or. 502 ; Truell v. Tysson, 21 
Beav. 437, There is power to exchange as well as to sell :
qamtion.^K^.11 ”* “ exoh“g« °* Mother property for the one in
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Argomnit, Smith v. B-^ears, 22 O. R. 286. In BlacUow v. Laws, & 
Hn, 40, the beneficiaries objected. Mosley v. Hyde, 17 
Q. B, 01, shows that if all parties are sui juris they can 
convey a good title. See also Paisley v. Wills, 19 O. R. 
303 ! ^ewin on Trusts, 9th ed. 476, 477 ; Biggs v. Peacock, 
22 Oh, D, 284 ; Morri^v. Debenham, 2 Ch. D. 540.

November 24,1892. Boyd, C.
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Jill his real estate to executors in trust 
bfo wife to sell on time oil for cash * * 

^proceeds of such real içsÿite equally 
between hhf two sons Edward and Robert, 
legal esta 1,6 in the executors as trustees. They, before the 
death of the widow, with her concurrence and the 
ronce of the two sons, being of age, united in an exchangj 
of the property held under the trusts to the present vendor. 
I hat title is objected to by the purchaser on the ground 
that no title passed because the time for exercise of the 
power of sale had not arrived.

The rule is now established (as against what was held 
in Uvedale v, Uvedale, 3 Atk. 117) that on a devise to A. 
for life, and that after Mb death the estate shall be sold, 
that,sale cannot be made during his life, but must wait 
till after his death, See ether cases in Sugden on Powers, 
8th ed., 260,

Of modern cases holding the same, Want v. Statlibrass 
may be referred to, L. R. 8 Ex. 175, wherein the Chief 
Baron suggests that a good title might be made by the 
beneficiaries if of age becoming parties to the conveyance.

Commenting on this law it is said by Mr. Farwell, p. 120: 
" If the tenant for life and the persons entitled to the pro­
ceeds of the sale are all sui juris, they can of course make 
a good title j but the power will not in such 
into operation,"

To the like effect in Sugden at p. 266 it is said : 
Whore the parties beneficially entitled are adult, and 

the fee is devised, a sale may of course be made with
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their concurrence, during the life ofthe tenant for life. Judgment. 
The purchaser would obtain the legal estate, and the cestui 

•que trust would be bound by the sale.”
Here, every one interested being of age joins in the con­

veyance to Rathbone by which he gets a good title, though 
not by virtue of the exercise of the power. The validity 
of a conveyance under these conditions was affirmed by 
Proudfoot, J., in Givins v. barvül, 27 Gr, 502, and I agree 
with its conclusions.
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Indirectly, supporting such a result, are the cases of 
Leedham v. Chawner, 4 K. & J. 458, and Blacklow v. 
Laws, 2 Ha. 40, as mentioned in the first paragraph of 
the headnote. .

There was power with the concurrence of all to dispose 
of the lands ujjon an exchange of properties instead of a 
sale for cash ; particularly as the matter was dealt with "\ 
npart from the power. I discussed the meaning of sale 
under a power in Smith v. Spews, 22 0. R. 286. °

The defendant, in my opinion, cannot on this ground 
refuse the title, and he should pay the costs of the peti­
tion.,s held 
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Re Douglas.

Kinsey v. Douglas.

WUl—Ojft contained in direction to pay-Postponement of enjoyment—
Time of vetting.

A testator by his will directed that his esta 
youngest child attaining the age of twentf-One years, the income of the 
“‘V, ™ tT to ,be P“d the wife, for the benefit of herself
and the children. The only gift was contained in the direction to pay 
and divide upon the am»af of the period of distribution w

stated for the opinion of the statsMut. 
Court as to the construction of the will of Hugh Douglas 
■deceased.
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The case set out that the testator by his will directed 
his executors to sell his farm and invest the proceeds for 

benefit of his wife and children until all the children 
came of age, “when my son John Douglas will get one- 
third of the money, and the balance (two-thirds) of the 
money will be equally divided with my wife and the re­
maining children, * * provided always that my
John gets no more than one-third above mentioned.

The destator left a wife and seven children Jhewidow 
died without having married again; two of the children 
died unmarried and without issue, before attaining twenty- 
one, and five consisting of two sons and three daughters, 
attained twenty-one. The three daughters all married 
and died, and letters of administration were granted to 
their estates. The two sons, Hugh Douglas and John 
Douglas, were the only survivors of the children, and ug 
Douglas (it being admitted that John Douglas couM not 
take more than his one-third under the will), claimed to be 
entitled to the whole remaining two-thirds as against the 
representatives of the estates of the deceased sisters.

The case was argued on September 28th, 1892, before 

Boyd, C.

the

son

W A. 0. Bell, for the plaintiff. The property passing 
under the will vested in the parties on their attaining 
twenty-one, and so all the representatives of those who 
attained that age and died are entitled to their respective 
shares. I refer to Leeming v. Sherratt, 2 Ha. 14 , Murphy 
v. Murphy, 20 Gr. 676; Brocklebank v. Johnson, 20 Beav^ 
205 ; Latta v. Lowry, 11 O. R. 517 ; Fox v. Fox, L. R. 1» 

Eq., 286 ; Ryan v. Cooley, 15 A. R. 379.
H S Osier, for the defendants (the two brothers). There 

was no vesting until all the children came of age. There 
was no gift except in the direction to pay: Leermngv. 
Sherratt 2 Ha. 14, imports a highly technical rule as to the 
construction of wills, and ought not to be Mowed, as it 
is not in accord with the more modem cases. The word

r

554

Statement.

XXII

"rer
chile
tholi
Trui

B,

Sept

T1
Johi
gift
the )
whil
ren.

Fi
first,
post]
the g
child
testa
as ea
ascei

T1
V. Si 
Mur 
Bea\ 
amoi 
yeari 
Cost:

|

!



555XXII.]

" remaining,” means “ remaining alive,” when the youngest Argument 
child attains twenty-one. I refer to In re Thomas Bar­
tholomew, 1 McN. & G. 354, at p. 359 ; In re Hunter's 
Trusts, L. R 1 Eq. 295.

Bell, in reply.

September 29th, 1892. Boyd, C.

KINSEY V. DOUGLAS.
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The gift of two-thirds is to the children (other than 
John, who gets one-third) ; but the only declaration of 
gift is in direction to pay—this payment is to be when 
the youngest child has become of age. The fund mean­
while is to bear interest for the benefit of wife and child­
ren. ;

From t[iese provisions two results flow on the cases ; 
first, the enjoyment of the'corpus by the children is only 
postponed in order to give maintenance to the family, and 
the gift vests before the period of enjoyment ; second, no 
child who does not attain twenty-one is intended by the 
testator to take the corpus, so that the period of vesting is 
as each child attains twenty-one. The class to take is thus -v 
ascertained.

The authorities which conclude these points are Leeming 
v. Sherratt, 2 Ha. 14 ; Bigelow v. Bigelow, 19 Gr. 549 ; 
Murphy v. Murphy, 20 Gr. 575, and Copper v. Cooper, 29 
Beav. p. 229. The two-thirds will be^qually divided 
among those (other than John) who attain 
years of age, and to their representatives if now dead. 
Costs out of this part of the estate.
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[CHANCERY DIVISION.] 

Re Eddie.
U
::

Will Devise Legacy charged on land-Sale by execmr, in order to pan 
the legacy. 9:

Life1e,vked *° his daughter a lot of land charged with a legacy toe lot dSceX e“ed S‘ete8tat0r' living two children totii

Byiu°”t waT-ati°” by ‘he CIeC"‘0r*at the hatauce of the Official Guardiau, 

Held, that it was the duty of the executors to sell the land and pay the legacy.

TBWVSs^an application under Con. Rule 1006,* made 
■Sy an executor at tho instance of the Official Guardian.

One Alexander Ecldte^who died on October 21st I 
had charged a lot of land) devised to a daughter with 
paymhnLefa^legacy t0 a^other daughter, in the following 
words: “I devise unto my daughter, Ester McBean, the 
wife of John McBean, her heirs and assigns, lot * * 
and I direct Ester McBean to pay to my daughter, Jane 
Currie, the wife of Robert Currie, the sum of fifty dollars 
within one year after my decease.’’

The devisee, Ester McBean, predeceased the testator 
leaving two children to Whom the lot descended.

* The executors proposed to sell the lot in order to pay 
the legacy, but the Official Guardian declined to consent 
to the sale without the approval of a Judge in Chambers.

The matter came up in Chambers on September 26th 
1892, before Boyd, C.

tStatement.
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Middleton appeared for the executor and asked for 
direction.
infants08^1’ ^ t*‘C ®unrdian appeared for the

Boyd, C.—I think it is the duty of the executors to sell 
the land and pay the legacy out of the proceeds, and I 
make the direction necessary for that purpose.
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[QUEEN’S BENCH DIVISION.)
à>

Murray et al. v. Macdonald.
:1er to pay

Life insurance—Policy-^Construction of—Money payable to “ children ’ — 
Representative of deceased child—Exclusioi of grandchildren.

By a policy of life insurance the insurers agrée/to pay the am 
insurance, after the death of the insured, to his wife,\or her legal 
representatives ; or, if she should not then be living, to nup children, 
or to their guardian if under age. The wife predeceased the insured. 
Two of her children died before her, one of them leaving a child :— 

Held, that only the children who survived the wife were entitled to si 
in the insurance moneys payable under the policy.
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On the 20th June, 1874, the late William Allan Murray Statement, 

insured his life in the Connecticut Mutual Life Insurance 
Company of Hartford, Connecticut, for the sum of $10,000.
The material part of the policy was as follows :—

“The Connecticut Mutual Life Insurance Company of 
Hartford, Connecticut, in consideration of the representa­
tions, * * and of the annual premium, * * do
hereby insure the life of William A. Murray (the insured) 
of Toronto, county of York and Dominion of Canada, for 
the term of his natural life, in the sum of $10,000 in gold 
or its equivalent, for the sole use or benefit of Jane Murray,
(the assured) wife of the said insured ; the said sum in­
sured to be paid at the office of, the company in Hartford, 
Connecticut, to the said assured, or her legal representa­
tives, within ninety days after due notice and satisfactory 
evidence of the death of the said insured, during the con­
tinuance of this policy; or, if the said assured be not then 
living, the said sum insured shall be paid as above to her 
children, or to their guardian if under age.”

Mrs. Jane Murray referred to in the policy, died on the 
19th September, 1889, and left her surviving five children, 
who were the plaintiffs in this action. Two of her chil­
dren predeceased her, one without issue, and the other, the 
wife of Hugh John Macdonald, (formerly Mary Murray) 
leaving one child, Isabella Macdonald, the present de­
fendant
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William Allan Murray died on or about the 7th Septem­
ber, 1891, and his will was proved by three of the plain­
tiffs, his executors and trustees, on or about the 25th 
September, 1891*.

The will and codicil did not affect the matters in 
question in this action.

Doubts having arisen as to the parties entitled to share 
in the insurance money payable under the above-men­
tioned policy, the plaintiffs brought this, a friendly action, 
asking fo< an interpretation of the policy and a declara­
tion as to the parties and their rights to the insurance 
moneys arising under the policy.

The question for determination was whether 'only the 
children who survived Mrs. Jane Murray )were entitled to 
any interest in the insurance moneys, or-whether the issue 
or representative of the married daughter who predeceased 
her mother, was entitled to share in such moneys.

The facts were all admitted as above, and the action 
came on for hearing before Faloonbridqe J„ by way of 
motion for judgment upon the pleadings on the 10th June, 
1892. ‘

THE ONTARIO REPORTS. XXII
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by aBain, Q. C., for the plaintiffs. The question is not 

whether “ children” includes grandchildren, but whether 
in this case the grandchild représenta the child. This is 
not a testamentary instrument, but a deed of settlement, 
and is to be construed strictly : Porter on Insurance, Bl. 
ed., *p. 336 ; In re Dixon’s Trusts, Ir. R. 4 Eq. 1 ; Hawkins 
on Wills, pp. 84, 85 ; Morgan v. Thomas, 9 Q. B. D. 643 ; 
Elphinstone on the Interpretation of Deeds, pp. 318, 325 ; 
Re Heath’s Settlement, 23 Beav. 193 ; Re Denis’ Trusts, 
Ir. R 10 Eq. 81 ; Russell v. Russell, 64 Ala. 500.

Marsh, Q. C., for the defendant. The instrument is 
sui generis ; it is neither a will nor a settlement. Wyth 
v. Blackman, 1 Ves. Sr. 196, collects the cases, and shews 
that primd facie “ children” means children, but that very 
little will turn the scale and make it include grandchildren.
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The Wills Act, R. S. O. ch. 109, sec. 36, makes " children” Argument, 
include grandchildren as regards wills. This instrument is 
quasi-testamentary, and the Court may well apply the same 
construction as in the case of wills.

■ Bain, in reply. This is a post-nuptial settlement of a 
fund. It has in it none of the incidents of a will. There 
is no legacy duty ; and the fund is not applicable to pay­
ment of the debts of the testator.
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December 5, 1892. Falconbridge, J. (after stating 
the facts as above)—

V,
I have long delayed the giving of judgment in this case, 

hoping that the parties might be able to arrive at an ami­
cable settlement. But I have been given to understand 
that, whilst the suit is entirely a friendly one, the parties 
desire is that their strict legal rights should be ascertained, 
and I now proceed to define them.

In the case of a will it is perfectly settled that a gift 
to the “ children” of a person does not include grand­
children : Radcliffe v. Buckley, 10 Ves. 195 ; Pride v. Fooks, 
3 DeG. & J. 252. “ The word ' children ’ has, both in law 
and common parlance, only one meaning, though you may 
by a context shew it is improperly used ; that it is written 
by mistake for descendants or something else per Jessel, 
M. R., in Morgan v. Thomas, 9 Q. B. D. at p. 646.

It does not seem to advance the defendant’s case, if we 
regard the policy not as a testamentary instrument, but 
a deed of settlement, or as something intermediate be­
tween a will and a settlement : Porter on Insurance, Bl. 
ed., p. *336 ; In re Dixon's Trieste, It. R. 4 Eq. at p. 12 ; 
Elphinstone on the Interpretation of Deeàs, Bl. ed., pp. *318, 
*325 ; Re Denis’ Trusts, Ir. R. 10 Eq. 81.

The provisions of R S. 0. ch. 109, sec. 36, and of R S. 
O. ch. 136, are not applicable, and no assistance can be 
derived from them.’

The exact, point was decided in the Supreme Court of 

72—VOL. XXII. O.R.
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[CHANCERY DIVISION.]

Re Vansickle and Moore.
■('

Trusts and trustées—Power of sale—Prior incumbrance—Power to mortgage, 
to pay off.

Held, that trustees of real estate with a power of sale had do 
gage for the purpose of paying a part of a prior incumor 
with a view to saving the property from forecl

wer to mort- 
rance thereon!i

osure.
■

This was an application under the Vendor and Purchaser 
Act R. S. 0. ch. 112, in which John Thomas Moore, the 
purchaser, was the petitioner, and William D. Vansickle, 
the vendor, was the respondent.

The petition set out that the property in question had 
been conveyed by Kate Wilkinson Campbell and Donald 
Campbell to trustees, to secure the payment of cer­
tain promissory notes given by Donald Campbell to his 
creditors. The conveyance was made upon trust that 
in case the said Campbell should, with the approval of the 
trustees, make a sale of the property prior to the maturity 
of any of the notes, the trustees were to convey the lands 
and retain the proceeds to meet the notes, and if after the 
maturity of the notes any of them should be dishonoured, 
then the trustees were to sell and convey the lands and 
apply the proceeds in payment thereof, and after all the

statement.

'll -
\
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Judgment Alabama, in a case of Russell v. Russellt reported 64 Ala. 
Falconbridge, 500.

The judgment will be that only the children who sur­
vived the late Mrs. Murray are entitled to any interest in 
the policy, and they are absolutely and beneficially enti­
tled to all the insurance money payable under said policy. 

Costs to all parties out of the estate of Mr. W. A. Murray,
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notes, costs, etc., were paid, to account to Kate Campbell Statement, 
for the balance.

At the time of the making of the trust deed the property 
was subject to a mortgage for $10,000, upon which fore­
closure proceedings were subsequently taken ; and two 
days before the expiry of the time for redemption, the 
trustees borrowed money from the vendor, William D. 
Vansickle, giving a mortgage upon the property, and 
applied the proceeds in reduction of the first mortgage debt, 
and in this way succeeded in postponing the threatened 
foreclosure. When the mortgage to Vansickle matured, 
the trustees were unable to pay it, and Vansickle foreclosed 
it and took the property.

On Vansickle attempting to make title through his mort­
gage and foreclosure proceedings it was contended that 
although the trustees had power to sell, they had no power 
to mortgage.

The petition was argued on November 9th, 1892, before 
Robertson. J.

F. A. Eddie, for the petitioner. The vendor is a mort­
gagee from the trustees who has foreclosed his mortgage.
The trustees had power to sell, but no power to mortgage 
is given by the trust deed to them.

A. Elliot, for the vendor. The trrf^t estate was in 
danger of being lost altogether, and although the trust 
deed does not give the trustees definite power to mortgage, 
they had it by implication to save the estate. Notwith­
standing their action did not ultimately save the estate, 
still the result might have been to save it, and what was 
done was in the interest of the estate and all parties inter­
ested. I refer to Ball v. Harris, 4 My. & Cr. 264, and 
Stroughill v. Anstey 1 D. M. & G. at p. 642.

November 16,1892. Robertson, J.

It is clear that if the arrangement referred to in the 
petition had not been made, the equity of redemp-
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Judgment. tion would have been foreclosed, and the trustees would 
Robertson, ,J. thereby have been deprived of their right to sell in fur­

therance of the trusts. The borrowing the $4 500 from 
Vansickle was in the interest of the estate; it, however 
had the effect only of staving off the evil day ; but th 
entitled to the residue, after paying off the incumbrances 
subject to which the deed in trust

XXI]

ose

was executed, and the 
promissory notes, to secure the payment of which the 
deed in trust was given, are in no worse plight now than 
they would have been had the $4,500 not been borrowed.

Taking into account the peculiar circumstances of the case. 
I think the trustees were justified in mortgaging, and that 
in order tq save the estate, it was right for them to do so, 
and that they had power for that purpose.

Under the authority of Ball v. Harris, 4 My. & Or. 264, 
they might have borrowed on the security of the estate 
money sufficient to pay off the promissory notes, as that 
would be a conditional sale ; although in Strougkill v. 
Anstey, 1 D. M. & G. at p. 642, it was held that a trust “ to 
sell out and out,” did not imply a power to mortgage, 
here the object was bond fide to preserve the estate. It 
is true the good intention has not resulted satisfactorily, but 
that is no reason why the act should not be considered 
binding. I think on the whole that the vendor, with the 
assistance of the trustees can make a good title. I make 
no order as to costs. "
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Re McDowell 

and

The Corporation of the Town of Palmerston.the
than 

>wed. 
case, 
that 

lo so,

Constitutional law—Change of ownership of land by statute—Power of Loral 
Legislature—48 Vic. ch. 92 (0.).

So far as abstract competence is concerned the Ontario Legislature has 
power to change the ownership of land within the Province with or 
without compensation.

Land which had bee 
was used for
the ground was situate procured an Act of the Ontario Leg 
authorizing the closing of the burial ground, and the removal 
dead, thereafter vesting the land in the corporation ; the Act providing 
for compensation for all parties likely to be affected by the carrying out 
of its provisions, and for payment of the value of the lot to the dedica­
tor or those claiming under him to be fixed by arbitration 

Held, that the Act was within the competence of the Legislature.

This was a motion to set aside an award made under 
the provisions of sec. 4 of 48 Vic. ch. 92 (0.), “ An Act res­
pecting the old Cemetery in the Town of Palmerston.”

It appeared that an arbitration had been held and 
an award made* by which the value of the cemetery in ques­
tion was fixed at $300, but as the expenses of the corpora­
tion in obtaining the Act of the Legislature providing for 
the closing of the cemetery and in removing the remains 
interred were greater than that sum, the arbitrators had 
not found anything due to the representatives of McDowell, 
the original owner and dedicator of the land, to whom by 
the Act compensation was made payable.
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The motion was argued on September 28th, 1892, before 
Boyd, C.

A. M. Clark, for the motion. The statute 48 Vic. ch, 92 
(0.), is ultra vires of the Ontario Legislature. It was pro-

* This award was made by A. C. Chadwick, a junior County Judge,
A. M. McKinnon, a barrister, the third arbitrator not joining in it—

I
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Argument. cured by the corporation of the town of Palmerston in th 
absence of any one to represent McDowell. His interests 
were not protected and great burdens, such as costs of the 
Act, of removing remains, etc., were put upon him. No 
confiscation should be presumed : Maxwell on the Interpre­
tation of Statutes, 2nd ed., 346. The Act should be construed 
strictly and against the corporation : Maxwell 348. The 
value of the land Should be taken as at the time of the 
passing of the Act, hot as at the time of the arbitration : 
Prittie v. The Corporation of the City of Toronto, 19 A. R. 
603. Tfie land should revert to the original owner : Jessup 
v. Grand Trunk 11. W. Co.,7 A. R. 128 ; Re Trent Valley 
Canal, 11 O. R. 687. The evidence shows the land should 
have been valued higher than the arbitrators valued it.

Guthrie, Q. G, and Hoyles, Q. G, contra. The Act 
a necessity, and the Legislature was asked to interfere, as 
the cemetery was a nuisance with no one to look after it. 
1 he arbitration was started by the applicant who 
claiming a benefit under it, and now seeks to repudiate it. 
The expense of the Act and the removal of the bodies 
a proper charge and condition to make against tin? value of 
the land. The statute is not ultra vires : Kennedy v. The 
Corporation of the City of Toronto, 12 0. R. 211, and if it 
was, it must be attacked directly, and not in this proceeding 
only.
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Clark, in reply.

October 4,1892. Boyd, C. :—

The statute respecting the old cemetery at Palmerston 
is attacked, 48 Vic. ch. 92 (0.), on the ground of its being 
ultra vires, because it is said the owner is deprived of his 
land without proper compensation.

The Act deals with land iç Ontario, and the Legislature 
had power (so far ns abstract competence is concerned) to 
change the ownership and that without making anjr 
pensation. The expediency and the justice of such legisla­
tion is another matter. Ax to the right, I cannot improve
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upon the emphatic utterance in 1854 of a Lower Canada Judgment. 
Judge on the like constitutional question arising under 
the Imperial Act 3 & 4 Vic. ch. 35, by which the Pro­
vincial Parliament was established.

Mr. Justice Day said : “ What then are the powers of 
Parliament ? To make laws for the peace, welfare and 
good government of the Province. Who is to judge of 
what legislation is for the good government of the Pro­
vince, and what not ? This Court cannot do so. Almost 
«very statute interferes more or less with vested rights ; 
but wherever a general discretion is given to any body to 
legislate for the peace, welfare and good government of 
those subjected to their rule, that body necessarily becomes 
the judge of what is for the peace, welfare and good gov­
ernment of its subjects. The powers of legislation of the 
Provincial Parliament are as extensive as those of the 
Imperial Parliament, while they keep within the limits 
fixed by that statute, even if they were to interfere with 
Magna Gharta”: Ex p.Ira Gould, 2 Matthieu, Rev. Reports, 
at p. 378.

Such also is the position of the Province under Con­
federation. The latest conclusive judicial deliverance on 
this is to be found in the judgment of Lord Watson, speak­
ing for the Judicial Committee of the Privy Council in 
New Brunswick appeal: The Liquidators of the Maritime 
Bank of Canada v. The Receiver-General of New Bruns­
wick [1892], A. C. 437. This case sets at rest many moot 
points, particularly as to the status of the Lieutenant- 
Governor; declaring him to be the representative of Her 
M^esty for all purposes of Provincial Government, and 
deciding that the Province has powers of legislation within 
the limits assigned by section 92 of the Act of 1867, which 
are exclusive and supreme.

The subject dealt with in the present statute is to change 
an old, disused and dismantled cemetery into property 
available for public purposes of the town. To this end the 
remains,of the dead were to be disinterred, removed to the 
ground of the new cemetery,and there suitably and decently
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Judgment, yreintorred at the cost of the municipal corporation. The 
Boyd, C. preamble of the statute shows that this was a desirable 

change.
To accomplish such a scheme by the disturbance of 

the dead necessitated the intervention of the Legisla­
ture, Because no private person and no combination of 
private persons, whether relatives of the deceased or not, 
Could agree to divest the old burial ground of its distinctive 
character, or to change the site of the graves. McDowell, 
the original owner, had dedicated this acre of land some 
fifty years ago for a public burying ground, and whether 
it ceased to be used for such purpose or not, after the lapse 
of half a’century, and after the scores of burials which had 
been made there, he or his could never have had any bene­
ficial use of it: Regina v. Twiss, 10 B. &S. 298 ; S. (Z, L. R. 
4 Q, B. 407 ; Beaty v. Kurtz, 2 Peters (S. C.) 566 ; Re Crema­
tion of Dixon, 8 Times L. R. 744.

This Act, however, provides adequate compensation for 
ail parties likely to be affected by the carrying out of its 
provisions : (1) To the trustees acting under the instrument 
of dedication for improvements made by them ; (2) to the 
relatives of the dead in respect of any reasonable expenses 
incurred in the removal of the remains, and (3) to the 
original owner and his representatives in respect of the 
value of land. But it is obvious that he should not get 
the value of the land irrespective of the outlay made and 
to be made by the municipality. The town of Palmerston 
had to be at the expense of procuring the passage of the 
statute—a necessary expense which would fall equally on 
the first owner had he been the applicant ; and also to pay 
the expenses connected with the removal of the dead— 
expenses which would equally have fallen upon the first 
owner had he been permitted to resume possession of the 
plot as a piece of private property : forais could only have 
been after providing for some other disposition of the 
remains which in law form part of the soil.

The Act therefore justly provides that the amount of 
McDowell's compensation shall be subject to deduction
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that the expenses of legislation and reinterment, etc., shall Judgment, 
be set against the value of the land. It was assumed dur- 
mg argument that the value of the land in 1885 (the date 
of the Act) was the matter to be ascertained. That is 
much

Boyd, C.

mce of 
Legisla­
tion of 
or not, 

tinctive 
Dowell, 
d some 
whether 
le lapse 
ich had 
f bene- 
I, L. R. 
Vrema-

more favourable to the original owner than to cast 
him back to its value at the time of the dedication, for 
that would be a very small matter. The arbitrators find 
that the value of the land in 1885 was $300, and that the 
expenses of the corporation were greater than this, so that 
nothing is allowed to McDowell. The expenses of the 
corporation were : for legislation, $224, and for opening 
graves, removing bodies, supplying coffins, and labour, 
some $250. The appeal on questions of fact resolves itself 
into ttye true value of the land in question. The stress of 
complaint is that the place is valuable as a gravel pit, and 
that the estimate should proceed on that footine.

A have read all the evidence, and the

, I
«

'i

it is, that I
agree with the value awarded. As a lot it is not worth as 
much as $300 I should sa)-. The witnesses called by the 
appellant do not fix a higher value than has been given. 
As to the gravel the great preponderance of evidence shew 
it is worth no

resuion for 
of its 
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more than five cents a yard at the pit ; that 
giavel is plentiful in that neighbourhood, and its existence 
is not an enhancement of value ; and that the gravel has 
been already pretty well taken out of this lot. The arbi­
trators are of great experience, and themselves went to 
view the premises. It would be mischievous to interfere 
with their award.

When arbitrators assess the value of land on correct 
legal principles, the Court is reluctant to interfere merely t 
as to the amount awarded, and this is so à fortiori wh 
they have gone to view the property in order to assist 
their judgment : Gough v. The Mayor, etc., of Liverpool, 8 
Times L. R. 247, and affirmed 323.

No case

ere

is made out on the ground of surprise, or of the 
discovery of new evidence.

I have no course open but to dismiss the appeal with 
costs.

ant of 
don so

O. A.B.
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[QUEEN’S BENCH DIVISION.]
%

Re Forbes v. Michigan Centrai. Railway Company. 

Re Murphy v. Michigan Central Railway Company.

Prohibition—Division Court-Judge reserving judgment without naming 
. dag—B. S. 0. eh. 61, sec. 1U—Failure to notify parties of judgment 

—Prejudice—Waiver.

v

The County Judge presiding in a Division Court heard two plaints, and, 
in the presence of the agents for the parties, who made no objection, 
stated his intention of postponing judgment, but did not name a subse­

nt day and hour for the delivery thereof, as required by R. 8. U. 
51, sec. 144. A month later the Judge, without any previous 

announcement, gave judgment in writing in favour of the plaintiffs, 
handing it to the agent of the plaintiffs, who delivered it to the clerk of 
the Division Court. The defendants were not notified by the clerk 
that judgment had been given till seven weeks later, and till then neither 
they nor their agent had any knowledge of the judgment. It was then 
too late to move for a new trial :— " . ,

Held, that what had happened was just what sec. 144 was designed to 
prevent ; that the defendants had lost the opportunity of moving-for a 
new trial, and so were prejudiced ; and that there had been no such 

. acquiescence in the course taken by the Judge as to deprive them of the 
right to prohibition.

Judgment of Rose, J., reversed.

Applications by the defendants in two actions in the 
7th Division Court in the county of Kent, for orders pro­
hibiting the junior Judge of the county of Kent, the 
clerk of the 7th Division Court, and the plaintiffs from 
further proceeding in the two actions, on the ground that 
the junior Judge, who tried the actions, reserved his judg­
ment and gave it without naming a day and hour for the 
delivery thereof, contrary to section 144 of the Division 

Courts Act, R. S. 0. ch. 51.
The actions were tried together before the junior Judge 

on the 17th February, 1892. The Judge did not hear 
v argument at the conclusion of the evidence, but requested 

the agents for the parties to hand him memoranda of 
authorities, and, in the presence of such agents, stated his 
intention of reserving judgment but did not name a day

then made by or on be-

Statement.

1

[!

:

for giving it. No objection was 
half of any of the parties.

|

!
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Memoranda of authorities were handed to theVudge by Statement, 

the agents for the plaintiffs and defendants sjbn^e time 
during the month of February, and the lfth M^rch, 
1892, the Judge, without any previous announcement; 
delivered his judgment in favour of the plaintiffs, -Handing it 
to the agent of the plaintiffs, who gave it to the'cllrk of the 
Court, who entered it as of the 17th March, but did not 

.notify the defendants thereof till the lOtlQtky following, 
when he sent the defendants’ agent a post-card advising 
him that judgment had been given. Up to that time the 
defendants had no knowledge that judgment had been 
given, and it was then too late to move for a new trial.

on

Company.

Company.

iout naming 
of judgment
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moving-for a 
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The defendants motion for a prohibition order 
argued before Rose,'J., in Chambers, on the 21st June, 
1892.

was

D' W. Saunders, for the defendants.
E. D. Armour, Q. C., for the plaintiffs.

•June 22,1892. Rose, J.

y
ft

ons in the 
>rders pro- 

Kent, the 
itiffs from 
ound that 
1 his judg- 
)Ur for the 
e Division

J* 1 tllink that upon a proper construction of section 144, 
\4ih. 51, R, S. 0. (1887), the Judge is required, in the event 

of postponing judgment, to at once, at the hearing, 
subsequent day and hour for the delivery thereof ; and 
that if he did not do so, prohibition will lie if the parties 
do not by acquiescence or express agreement waive their 
rights.

In this case the learned Judge, in the presence of the 
agents for the parties, expressed his intention of post­
poning judgment, and did not name a day for the delivery' 
thereof.

name a

nior J udge 
1 not hear 
i requested 
aoranda of 
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y or on be-

No objection was then raised, nor indeed was any action 
the defendant, until after judgment. The defen- 
_the chances of the judgment being in his favour, 
moves for prohibition, alleging as a ground that

takepJH 
dant tod| 
and now
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.1 migmcnt. notice of the judgment did not come until after the time for 
Uoao, J. moving for a new trial had elapsed.

Mr. Saunders very property and candidly admitted that 
it was incumbent on the defendants to move promptly. I 
think there was that acquiescence which prevents success.

The motion must be dismissed with costs.

The defendants appealed to the Queen’s Bench Divi­
sional Court, and their appeal was argued before Armour. 
C. J., and Street, J., on the 21st November, 1892.

i
II. Symons, for the defendants.
H. W. Mickle, for the plaintiffs. 
lie Smart and O'Reilly, 7 P. R- 364 ; Re Tilling v. Cole,. 

•21 O. R. 276 ; Re McPherson v. McPhee, ib. 280 n, 411 
Re Bank of Ottawa v. Wade, ib. 486, were referred to.

Judgment was delivered at the close of the argument.
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The Court held that what had happened in this case 
specially designed to pre-just what section 144 was

The defendants did not hear of the giving of
was
vent.
judgment for seven weeks after it was given, and thereby 
lostthe opportunity of moving for a new trial, and so were 
prejudiced. And that there hail been no such acquiescence 
in the course taken by the Judge as to deprive them of the

l ight to prohibition.
Appeal allowed and order of prohibition granted with 

costs here and below.;

i

•x

Thes
1892, t



XXII.][VOL. 

! time for

IN RE HUNTER V. PATTERSON. 571

tted that 
aptly. 1 
i success.

[CHANCERY DIVISION.]

In re Hunter v. Patterson.

\ Trusts and trustees—Appointment of new trustees where estate not in 
'Vappointor—It. S. O, ch. 110, sec. 4—Vesting of estate in appointees.

Whore aû\ftm>omfcmont of now trustees is duly made under R. S. 0., 
1887, ch.NJO, the legal estate by virtue of section 4, vests in the new 
trustees soNpppointed, even though it was not vested in the parties 
making the appointment.

ich Divi- 
AllMOUlt.

I
2.

This was a vendor and purchaser application. It ap- statement, 
peered that Alexander Hunter and Charles Patterson as 
trustees of the will of one George Henry, deceased, had 
contracted to sell certain lands under the following circum­
stances. ^

•The said George Henry, who died on December 25th,
1867, by his will appointed Robert Henry and John Fer­
guson his trustees of the said will, and they purchased the 
lands in question with moneys belonging to the trust, but 
caused the conveyance to be taken to Robert Henry alone.
Robert Henry died on May 18th, 1882, and John Ferguson 
died November 10th, 1888, and the latter by his will ap­
pointed James C. Stokes and Thomas J. Ferguson his 
executors, who, by instrument, dated . December 12th,
1890, and purporting to be made in pursuance of the Act 
respecting Trustees and Executors, R. S. 0. ch. 110, ap­
pointed the present petitioners, Alexander Henry and 
Charles Patterson, as new trustees of the will of George 
Henry.

The question arose whether the present petitioners were 
vested with the legal estate, so that it would pass to the 
purchaser by their conveyance.

ig v. Cole, 
0 n, 411 ] 
ed to.

piment.

this case 
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The petition came on for argument on October 5th 
1892, before Ferguson, J.

: m
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Argument. J. A. Macdonald, for the petitioners. The trust property 
was never in John Ferguson, the surviving trustee. But, 
R. S. 0. ch. 110, s. 4, as to the appointment of & new trustee, 
was sufficient to carry the legal estate : Re Keeley'a Trusts, 

£.53 L. T. N. S. 487. The bare legal estate descended to the 
theirs of Robert Henry. Nevertheless, wherever it was it 
became vested in the new trustees. There is no reported 
case in point, though our enactment is the same as the 
English Act,of 1881, 44-45 Viet. ch. 41, sec. 34.

Bradford, for the respondent. The statute was not 
intended to mean that a indn coujd vest in another what 
he had not himself. Thus the-executors of John Fergu­
son could not make a title, and if they could not, much 
less could the appointees : In re Ingleby and Boak, and 
the Norwich Union Ins. Co., 13 L. R. Ir. 327. The con­
struction sought to be put on section 4, renders section 3 
useless. Section 4 meant to remedy an ineffectual convey­
ance by trustees. The power to make any appointment of 
new trustees, was in the executors of Robert Henry. The 
whole statute speaks, and section 3 says that the heir shall 
convey to the said appointees.

Per curiam. The 4th section of R. S. 0. ch. 110 ap­
plies, and the vendors can make a good title;
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[CHANCERY DIVISION.]

Farewell v. Farewell.

Mortmain — Impure personalty — Legacy to promote, temperance 
legislation— Validity of bequest.

Where a testator bequeathed a sum of money to trustees upon trust •• to 
apply the same in such lawful ways as in their discretion they may 
deem best in order to promote the adoption by the parliament of the 
Dominion of Canada of legislation prohibiting totally the manufacture 
or sale in the Dominion of intoxicating liquor to be used as a beverage, 
and in order to give practical aid in the enforcement of such legislation 
when adopted, whether by educating and developing a strong public 

. sentiment in its favour or by other and more direct means, or in sutih 
> other ways as my trustees shall think best” :—
jHeld, a good charitable legacy, being for a lawful public or general pur- 
' pose and not contrary to morality or to public policy.
The testator merely sought to promote a desirable change in the law by 

constitutional means :—

IWill — I
■a

ais not 
■ what 
Fergu- 
much 

c, and 
ie con- 
;tion 3 
>nvey- 
îent of 

The 
r shall

Held, also, that a promissory note payable to the testator collaterally 
secured by mortgage on lttad was impure personalty.

Where one of several residuary legatees was also a witness to the will :— 
Held, that the will must be read as if the gift to her had been blotted out 

by the testator and- the residuary gift distributed ratably among the 
other residuary legatees as if she were non-existent.

This was an action brought by the executors and trus­
tees of the will of Abram Farewell, who died on February 
7th, 1888, and whose will was dated July 5th, 1886, 
to have the rights and interests of the parties to this action, 
in the estate of the said Abram Farewell, declared. The 
defendants to the action were the next of kin of Abram 
Farewell, or parties claiming by assignment from them, 
and the Foreign Christian Missionary Society of Cincin­
nati, Ohio.

The will in question, after various bequests and devises, 
proceeded as follows

13. “I give and bequeath the three following charitable 
legacies, namely :

First : I give and bequeath to the Foreign Christian 
Missionary Society of Cincinnati, Ohio, a corporation ex­
isting under the laws of the State of Ohio, in the United 
States of America, the sum of $8,000. And I declare that 
the receipt of the treasurer of the said society shall be a 
sufficient discharge for the said legacy.

IStatement.

10 ap-

F. L

I
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Statement. Secondly : I give and bequeath to my trustees the sum 
of $5,000, upon trust to apply the same in such law­
ful ways as they may doom best, in order to promote 
Christianity by aiding the Churches of Disciples of Christ 
in the Province of Ontario, in their evangelistic and homo 
mission work, and with full power to my trustees in 
carrying out this direction to pay the whole of the last 
mentioned sum to the Board of Managers of the United 

^^-'•''wcllington and Ontario Co-operations of Churches of said 
denomination, or of any similar co-operation of Churches 
of said denomination in this Province, for all or any of the 
purposes of said United Co-operations, or of any similar 
co-operations, and the receipt of the treasurer of such 
Board of Managers shall bo a sufficient discharge therefor, 
and
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Thirdly : I give and bequeath to my trustees the sum 
of $2,000, upon trust, to apply the same in such lawful 
ways as in their discretion they may deem best in order 
to promote the adoption by the Parliament of the Dominion 
of Canada of legislation prohibiting totally the manufacture 
or sale in the Dominion of Canada of intoxicating liquor 
to be used as a beverage, and in order to give practical aid 
in the enforcement of such legislation when adopted, and 
whether by educating and developing a strong public 
sentiment in its favour, or by other and more direct means, 
or in such other way as my trustees shall think*1 best. And 
I declare that the three charitable legacies mentioned in 
this paragraph, numbered 13 of my will, shall bttjjaid ex­
clusively out of such part of my personal estate as may be 
legally bequeathed for charitable purposes, and in priority 
to all other payments thereout ; and in order to give the 
fullest possible effect to the said charitable legacies my 
assets shall be marshalled in their favour. And also, that 
in case those of my assets legally applicable to the payment 
of the said charitable legacies shall not be sufficient in 
amount to pay the whole of them, such assets shall be 
applied to the payment of said charitable legacies pro 
tanto, in the order in which said charitable. legacies are

The
tembei 
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it woul■

r
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mentioned in this will, beginning with the legacy to the Htutcmont. 
Foreign Christian Missionary Society, who shall have 
priority to its full amount over the other two of the said 
charitable legacies.''

The testator then devised and bequeathed the residue of 
his estate upon certain trusts.

It appeared from the facts set out in the statement of 
claim, that the pure personalty forming part of the testa­
tor s estate at the time of his decease was insufficient for 
the payment of the legacy in favour of the Foreign Chris­
tian Missionary Society, and that it was claimed by the 
defendants, the next of kin, that the said legacy should not, 

should any of the three charitable legacies be paid out 
of moneys of the testator secured by mortgages upon real 
estate situated in this province, nor out of the real estate 
owned by the said testator at the thnejof his decease, though 
the amgunt of- such mortgage moneys if so applicable 
would, with the pure personalty, be more than enough to 
pay the three charitable legacies in full, and that on the 
marshalling of the assets for the payment of the three 
charitable legacies as directed by the will, difficult 
tions had arisen as
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to which the plaintiffs sought the 

advice or direction of the Court, as they did also as to 
whether the amount of certain orders drawn by the testa­
tor in his lifetime on one F. L. Fowke for the payment of 
money to certain parties, which had been duly honoured 
by Fowke, should be set off pro tanto, or credited as pay­
ments on account of Fowke’s indebtedness to the testator.

Amongst other assets of the testator was a promissory 
note dated August 18th, 1886, by Alexander Mackie, and 
collaterally secured by a certain mortgage assigned by 
Mackie to the testator.

;

p

The matter came up on motion for judgment, on Sep­
tember 22nd, 1892, before Boyd, C.

S.H. Blake, Q. C., for the plaintiffs. As to Mackie’s debt, 
it would seem to savour of realty : Smith v. Sopwiih, W. N.’

74-^-vol. xxn. o.r.

X
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;

1877, p. 208 ; Tyssen’s Law of Charitable Bequests, p. 352 ; 
Parkhurst v. Roy, 27 Gr. 361 ; 7 A. R 614.

McLaren, Q. C., for the Foreign Missionary Society ot 
Cincinnati, Ohio. The debts and funeral expenses, should 
be cast upon the realty and impure personalty if need be, 
so as to leave the pure personalty to this society. Fowke 
is merely a creditor of the estate, and should be thrown on 
the impure personalty so as to relieve the other for the 1 
society. Mackie’s note was pure personalty.

A. LI. Marsh, Q. ,C„ for the other defendants, except th
Mackie’s debt

Argument.

1

1
i' e

< defendants Young and Wallace Farewell.
was fealty or savoured of realty : Tudor’s Law of Chanties 
and Mortmain, 3rd ed„ p. 400-2; Tyssen’s Law of Chan- 
table Bequests, p. 348. Marshalling should not be enforced 

override Fowke’s payments to the estate made

I
lilt

so as to
under the three orders. The bequest to promote temperance 
legislation is not a charitable trust, and is void for uncer- 

Scott v. Brownrigg, 9 L. R. Ir. 246 ; Brown v. YeaLl,
Doe

V l|

1

;
tainty : -
7 Yes. 50 n. ; Budget v. LIulford, W. N. 1873, p. 175 ; 
v f'opestalee, 6 East. 328 ; Fowler v. Garlilce, 1 Euss. & M. 
232 ■ Buckle v. Bristow, 13 W. R 68 ; Morice v. Bishop of 
Durham, 9 Yes. 399 ; 10 ib. 521. There is no cestm que 
trust named* Williams v. Kershaw, 5 C. & F. Ill; In re 
Jarman’s Estate, Leavers v. Clayton, 8 Ch. D. 584. As 
to Adeline Young, her legacy lapses by reason of her hus- 

witness: R S. O. ch. 109, sec. 17. It must

■
i

|;l
band being a

if she had died before the testator.
Blake. As to the lapse of Adeline Young’s legacy : In 

re Coleman and Jarrom, 4 Ch. D. 165 ; Fell v. Biddolph, 
L. R 10 C. P. 701, 709. As to the legacy to promote pro­
hibitive legislation, there are trustees, and they have a 
specific duty : Whicker v. Hume, 7 H. L. 124 ; Tyssen s 
Law of Charitable Bequests, p. 194, 197, 203.

Grierson, for the defendants Young and Wallace Fare­
well cited In re Coleman and Jarrom, 4 Ch. D. 165; 
Yoving v. Dames, 2 Dr. & Sm. 167 ; Sweet’s Law Diet., p. 

598.
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'September 28th, 1892. Boyd, G:—
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Judgment. 

Boyd, C.Society of 
es,should 
need be,

. Fowke 
brown on 
jr for the 1

Upon the various questions raised in the statement of 
• claim, I deal with those which can be ruled upon without 

the need of a reference.
1. The promissory note of Mackie collaterally secured

by mortgage on land, was at the death of the testator 
impure personalty within the authorities. Brett, L. J., in 
Ashworth v. Mwn, 15 Ch. D. at p. 371, says they have 
gone this length, that although the devise to a charity is in 
terms of money only, and although the thing which by 
the devise will come to that charity is money, yet, if in 
order to effectuate the devise in favour of that charity, it 
may be necessary to deal with an interest in land of the 
testator, that devise is within the Statute of Mortmain. 
The note may have been the primary security, but the 
debt was collaterally secured by realty, which as col­
lateral was an accessory to the other, and could not in 
law be separated from it. The payment of the note worked 
a discharge of the land, so that the charge on the land was 
linked with this particular asset. The payment of the note, 
and the discharge of the mortgage by the executors after the 
testator’s death does not affect the character of the claim 
held by the estate upon the will becoming operative by 
the death of the testator. The test as to the nature of 
the asset is to be applied at the death, and is not sub­
ject to variation by what happens afterwards. Besides 
the case cited of Smith v. Sopwith, I refer to Lucas v. 
Jones, L. R. 4 Eq. at p. 76. x

2. Upon the language of the will, I hold that the testa­
tor has directed that the pure personalty is to be 
shalled as to give priority to the bequest to the Ohio 
Society ; that is to say, the debts, funeral expenses, and 
other legacies, are to be levied out of the assets other than 
pure personalty, so as to free this fund from the satisfac­
tion of that preferential charitable legacy : In re Arnold, 
Ravenscroft v. Workman, 37 Ch. D. 637. >

3. Of the cases cited against the validity of the chari J
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Judgment, table bequest, Scott v. Brownrigg is no more than 
Boyd, C. decision on the meaning of " missionary,” and In re Jar­

man’s Estate, Leavers v. Clayton, 8 Ch. D. 584, de­
cides neatly this, and only this, that if the gift is for 
charitable and [or] benevolent purposes at the discretion 

, of the trustees—the two cannot be separated to make the 
gift available only for charitable purposes. The benevo­
lent purpose is not charitable, and so the whole is void for 
want of being definite. The Court cannot tell how much 
there is for either purpose, and cannot supervise “ benevo­
lence” as distinguished from “ charity.” The same y as 
held in a later case of In re Hewitt's Estate, 53 L. J. Ch. 
132, (1883) where the money was to be expended by the 
executor “ in acts of hospitality or charity at such times 
and in such manner as he might think best.”

These cases are not to be pressed further, and 
indeed decided much against the liking of the Judges 
themselves. On the other hand in Dolan v. Macdermot, 
L. K. 3 Ch. 676, Cairns, L. C., held valid a bequest "for 
such charities and other public purposes as lawfully might 
be in the parish of Tadmarton.” The one expression he 
held covered the same ground as the other, and both ex­
pressed a good charitable gift for the benefit of that 
parish. And in Lewis v. Allenby, 10 Eq. 668, a gift 
“ among such charities in England as trustees should think 
proper,” was sustained as valid, and a scheme was directed 
to be settled by the Court as to those proposed to be bene­
fited.
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Again, in In re Sutton, Stores v. Attorney-General, 28 
Ch. D. 464, a direction to give miStey amounting to £600 
sterling “ in charitable and deserving-objects,” was held a 
valid charitable gift, because it meant objects which were 
at once charitable and deserving.

See also In re Douglas, Obert v. Barrtyn, 35 Ch. D. 472 ; 
In the matter of Sinclair's Trust, 13 L. (R. Ir. 150, and In 
re Bean, Cooper-Dean v. Stevens, 41 Ch. D. 552.

These authorities suffice to shew that the testator has 
designate4 with sufficient clearness the objects to be bene-
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fited by what he calls “charitable legaciesand that the Judgment. 
Court will give any directions for the distribution of the 
fund that may be needed in that regard.

Further to shew that the third legacy (which is the one 
questioned) is indeed “ charitable,” I refer to the following 
expositions of that term.

Sir John Leach, has more than once said judicially, that 
in his opinion, funds supplied from private gift for any legal, 
public or general purpose were charitable funds, and that 
it was not material that the particular public or general 
purpose was not expressed in the Statute of Elizabeth all 
other legal, public or general purposes being within the 
equity of that statute. See (to this effect), Wigram, V. C., 
in Nightingale v. Goulburn, 5 Ha. 484-488. Of the place ’ 
not noted by Wigram, V. C., I may extract his succinct 
expression to be found : Trustees of British MuseyJn v.
White, 2 S. & S. at p. 596 : “ I consider that every gift for a 
public purpose, whetherlocal or general, is within the 9th 
Geo. II., although not a charitable use within the 
and narrow sense of these words.” That of course is to be 
qualified by thp further consideration that the purpose is 
a lawful one, not contrary to morality or to public 
policy. Still more brief was the definition given by Lord 
Camden, “a gilt to a general public use” Jones v. Williams,
Ambl., at p. 652.

Regarded from a moral or humanitarian point

Boyd, C.
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cannot be doubted that the third charitable bequest is for 
a public purpose not only legitimate but praiseworthy. 
The Court however does not concern itself with the 
measure of commendation or disapprobation which may 
attach to the proposed charitable schemes of testators, pro­
vided only they are not detrimental to the well-being 
of society. A very notable instance of this indifference of 
the Court is to be found in the opinion of Lord Romilly 
in Thornton v. Howe, 31 Beav. 14, when adverting to 
the propagation of the opinions of Johanna Southcote by 
testamentary endowment.
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Judgment, regarded in its political aspect—as seeking to promote the 
adoption of legislation by which total prohibition in the sale 
and manufacture of intoxicating liquors will be secured. 
The opinion expressed in Tyssen’s Law of Charitable Be­
quests p. 177, is that a gift for the purpose of advocating 

change in the law would be void. No authority is 
cited but the conclusion is expressed as a deduction from 
the decision in Ilabmhon v. Vardon, 4 DeG. & Sm. 467 
that money could not be willed for aiding the political 
restoration of the Jews to Jerusalem and to their own 
land. Knight-Bruce.V.C., said : "if it could be under­
stood to mean anything, it was to create a revolution in a 
friendly country. Jews might at present reside at Jeru­
salem ; and if the acquisition of political power by thqjn « 
was intended, the promotion of such an object would not 
be consistent witli our amicable relations with the Sublime 
Porte.1' Now the reason of this decision is that the bequest 

contrary to public policy, because calculated to embroil 
Great Britain with a frielxBy power.

Mr, Tyssen says, “Each Court on deciding on the valid­
ity of the gift must decide on the principle that the law 
is right as it stands. However desirable the change may 
really bo, the law could not stultify itself by holding that 
it was for the public benefit that the law itself should be • 
changed," p. 177. But the judges frequently say that the 
law is not right as it stands—they suggest amendments 
of the law, and though they are undoubtedly bound to 
administer the law as they find it, they are not on that 
account to assist the bequests of one who seeks to procure 
wlmt he deems a desirable change in the law by constitu-
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Again the question is not as I take it whether the law 
should stultify itself by declaring that it was for the public 
benefit that the law should be changed. The Court in
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affirming the validity of a charitable bequest does not so Judgment 
declare because satisfied that it is or that it will be a public 
benefit—the question is fipt : Is it for a public purpose ? 
then : Is that purpose a lawful one ? If both interrogators 
can be answered “ yea ” it is not for the Court to frustrate 
the intentions of the testator. He is the judge of the 
benefit or the wisdom of the scheme he seeks to foster, 
and if that does not ̂ offend against the Christian religion; 
public morality, or public policy, the Court should not 
interfere, even if dubious about the practical results.

Another consideration iq the present case so far as its 
forensic aspect is concerned is that the legislation has 
already moved in the direction contemplated by the testa­
tor. The temperance and liquor legislation now on the 
statute book seeks to regulate and so to diminish the 
quantity consumed and even makes prohibitory provisions 
dependent on the populay vote. To go further may not 
perhaps be possible or even desirable unless a solid founda­
tion for advance in that direction be first made in the 
enlightened sentiment of the people. And by such legiti­
mate means the testator seeks to promote the passage of 

restrictive laws. The result arrived at may prove a 
political impossibility, but the Court should not,on any quia 
timet theory, thwart the attempt of this man to better the 
condition of his fellows.
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/s

i the valid- 
îat the law 
liange may 
elding that 
: should be • 
ay that the 
mendments 

bound to 
lot on that 
to procure 

>y constitu- 
stator—the 
veloping of 
bhe medium 
the public

more

This is the sum of the matter : the testator’s object is to 
prohibit the use in order to restrain the abuse of intoxi­
cating liquors in Canada ; that is a lawful purpose of a 
public character which may well rank under the head of 

was unheard and unthought of (so 
changed are the conditions), when the Statute of Elizabeth 
was passed.

Does this object become other than “ charitable ” because 
the testator indicates that the mode of obtaining what he 
aims at is by means of legislation ?

Surely no; because the result desired is to be

“ charitable,” though it

tier the law 
r the public 
e Court in

pur­
sued by the education of public opinion ; that vis a ter go 
by which the organism of government is moved—statutes 
are shaped—penalties enforced.
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This is to seek the amendment*) of the law, according to 
law, and therefore the proposed icheme is not contrary to 

law. /

Judgment 

Boyd, C.

4. As to the orders accepted and paid by Fowke, one of 
the executors, I think they had reference to the amount 
then due by him to the testator on the promissory note 
made by Fowke, which is one of the assets. By the terms 
of acceptance * Fowke connects the two things, and it 
follows, therefore, in my opinion, that his payment of these 
orders operated ns a direct satisfaction pro tanto of the 
promissory note held by the testator and his estate after 
his death. He is not therefore to pay that note in full 
and look to the estate to be recouped his outlay on the 
orders ; on the contrary, his liability is to be forthwith re­
duced by so much as he has paid on the said orders.

5. The husband of Adeline Young being witness to the 
will, she cannot take a share of the residue as intended by 
the last clause of the will. That bequest to her is avoided 

Statute of and she cannot therefore take
' under the will. The effect is, I think, as said by Bacon, 

V G, mJUJClark, 31 Ch. D. 79, that the will is to be read 
as if’theWt to the wife of the subscribing witness had 
been blotted out by the testator. That is to say, the 
residuary gift should be distributed ratably among the 
others, as if she were nonexistent.

There may be a reference to settle a 
prohibition moneys if it is decided, and a reference to 
ascertain to whom the second charitable legacy intended 
for the Disciples of Christ should go.

Costs of this case to the present out of the estate.
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• « Accepted payable after the death of the said A. Farewell, 

amount then due or to accrue due may be payable.
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T°™rt-T‘rp»Mi«rMictlo«-R. S. 0. eh. SI, sec. 

zlimJr • f.ec- 5—Application to transfer cause—Trial of
quation raised by notice disputing jurisdiction-Refusal of Judge to try.

Where‘lie Judge preeiding at the trial of an action in a Division Court 
declines to try the question of the jurisdiction of that Court raised

eh. 51 see. 87, ns amended by 52 Vic. ch. 12, sec. 6, to apply for an order 
transferring the action to a Division Court having jurisfiction over it

questhnTso mised g“ “ “”y °ther time or Phc= the trial qj thé 
V- 9 C- L. T. Occ. N. 480, distinguished.

Jrt he did not sorapp^.e ’ tr,lnsfer the °™8» i i- this

I

• IfEoP ai!‘tl 8Ued the defendanfc for the sum of «59.40 Statement 
m the first Division Court in the county of Middlesex, the 
plaintiff residing in the city of London, in the said first 
division, and the defendant residing in the town of Wood- 
stock, in the county of Oxford. The defendant in due 
time duly filed a notice to the effect that he disputed the 
jurisdiction of the Court under the provision of R S O 
(1887) ch. 51, sec. 176.

At the trial a solicitor appeared on behalf of the defen­
dant, and objected to the jurisdiction of the said Division 
Court to entertain or try this action or suit, on the ground 
that the whole cause of action did not arise, and that the 
defendant did not reside or carry on business within the
1rt8.5,the 8ftid Division Court. The counsel for the 
plaintiff then argued that the defendant, if he objected to 
the jurisdiction of the Court, should have made an applica­
tion in Chambers for an order transferring the case to the 
proper Court. The Judge decided in favour of such conten­
tion, and held that the objection to the jurisdiction could 
not be entertained, and proceeded with the trial of the 
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and gave judgment for the plaintiff upon his

584
ownStatement. case,

evidence.
The defendant had a witness present for the purpose of 

giving evidence on the question of jurisdiction, and, rely- 
Ingujion the want of jurisdiction, was without witnesses 
for the defence of the action, but the ruling of the learned

X Judge precluded his calling such witness.
The defendant applied to a Judge in Chambers for pro­

hibition, which was refused, and he then appealed.l!

The appeal was argued before a Divisional Court com­
posed of Armour, C. J., and Falconbridoe, J., on the 5th 
February, 1892.

G. W. Marsh, for the defendant.
Middleton, for the plaintiff.

Cur. adv. vult.

February 27,1892. The Court directed that the appeal ' 
should stand for argument before a Court of three Judges.1

y

On the 16th May, 1892, the appeal was reargued before 
Armour, C. J., and Falconbridoe, and Street, JJ.

O. W. Marsh, for the defendant. The first Division
no jurisdiction in!i Court in the county of Middlesex has

Re Elliott v. Norris, 17 O. R. 78 ; Bowes v.this case :
Shand, 2 App. Cas, 445 (as to meaning of word " ship­
ped ”) ; In re Hagel v. Dalrymple, 8 P. R 183 ; King v. 
Farrell, 8 P. R. 119 ; Koxon v. Holmes, 24 C. P. 541 ; Re 
Watt V. Van Every, 23 U. C. R. 196 ; Re Coolce v. Ml, 
L. R. 8 C. P. 107. The statute 52 Vic. ch. 12, sec. 5, (0.), 
was passed in ease of the plaintiff By section 87 of the 
Division Courts Act, R. S. 0. ch. 51, it was only where “ by 
mistake , or inadvertence” the action was entered m the 

ng Division Court, that it could be transferred to the 
ding Act, the words “ by

wro
proper Court ; but by th 
mistake or inadvertence” were struck out, and the words 
“ but the party making the application shall satisfy the 
Judge by affidavit of the alleged want of jurisdiction of
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the said Court,” are added.* Section 176 of R. S. 0. ch. Argument. 
51 expressly takes away the right to prohibition where a 
notice disputing the jurisdiction has not been given. If it 
was intended that section 5 of 52 Vic. ch. 12 should take 
-aivay the right to prohibition, it would have said so ex­
pressly. At all events it is not said in Re Watson v. Wool- 
verton, 9 C. L. T. Occ. N. 480, that the application to trans­
fer the case to another Division Court could not be made 
at the trial, and here it was made at the trial. It 
is said that the County Judge decided on the evidence 
before him that there was jurisdiction. But if so, that 
decision was on a collateral question, and prohibition 
will lie : Banbury v. Fuller, 9 Ex. Ill, which is a case 
very like the present. The decisions as to disputed facts 
which will not be reviewed in prohibition are in cases 
where the dispute is as to the matters actually in question 
in the action, as in Re Bushell v. Moss, 11 P. R. 252. We 
are not within that kind of case. The Court will inter­
fere where the Judge in the inferior Court gives himself 
jurisdiction by an erroneous decision on a collateral ques­
tion, even on disputed facts : Pease v. Chaytor, 3 B. & S. 
at p. 640 ; Re Chisholm and Oakville, 12 A. R. at p. 230.

Shepley, Q. C., for the plaintiff. On the material before 
the Court there is no seasonable doubt that the first Divi­
sion Court in the county of Middlesex has jurisdiction ; 
tthere is no evidence to satisfy the Court that it had not 
jurisdiction. Here there was in law (and I say in fact 
also) an adjudication upon the question as to where the

#The section as amended, reads : “If an action shall be entered in 
the wrong Division Court which might properly have been entered in 
some other Division Court of the same or any other county, the cause 
shall not abate for want of jurisdiction, but on such terms as the Judge 
shall order, all the papers and proceedings in the cause may be transfer­
red to any Division Court having jurisdiction in the premises, and shall 
become proceedings thereof as though the cause were at first properly 
entered therein, and the same shall be continued and carried on to the 
conclusion thereof as though the action had originally been entered in 
the said last mentioned Court ; but the party making the application 
.shall satisfy the Judge by affidavit of the alleged want of jurisdiction of 
.the said Court * * V

685RE THOMPSON V. HAY.[VOL, 
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! ItArgument, contract was made. It was made in London, and the 

of action arose there. I say that the decision in Re no wcause
Watson v. Wooluertoro is unimpeachable law. The legisla­
ture did not intend that an action should be transferred 
from one Division Court to another only where there is a 
plain want of jurisdiction ; but also in cases where the 
plaintiff asserts the jurisdiction and the defendant denies 
it. That was the casehere, and the Judge in the Division 
Court found that there was jurisdiction. His decision, I 
submit, cannot be reviewed.

Marsh, in reply.
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November 28,1892. Armour, C. J. (after stating the 

facts)—

In the case of Re Watson v. Woolverton.9 C. L. T. Occ, 
N. 480, which was relied on by the plaintiff’s counsel, the- 
plaintiff, who lived in the county of Dundas, sued the de­
fendant, who lived in the county of Lincoln, in the fifth 
Division Court of the united counties of Stormont, Dun­
das, and Glengarry, upon a contract made between the par­
ties by letters. The defendant, upon being sued, filed 
notice disputing the jurisdiction of the Court with the 
clerk of that Court, and without waiting for the decision 
of the Judge of the County Court, upon the question thus 
raised, applied to this Court for prohibition, which my 
learned brother Falconbridge very properly refused*

» The judgment of Falconbridge, J„ in Re Watsm v. Woolverton wa. 
delivered on the 9th September, 1889, and was as follows 

« By section 87 of the Division Courts Act it is provided that “ If by 
mistake or inadvertence an action shall be entered in the wrong Division 
Court, * * all the papers and proceedings in thgoauM may be trans-
ferred,” etc. 5*

This seems to be a provision enabling a plaintiff who has entered a suit 
in the wrong Court by mistake, to correct his error without losing the 
benefit of the proceedings which have been taken in such wrong Court. ^ 

By 52 Vic. ch. 12, sec. 6, (0.), the word, “by mistake or inadvertence 
are .truck out, and the following word, are added to Motion 87 of the 
revised statute : “but the party making the application shall satisfy the 
Judge by affidavit of the alleged want of jurisdiction of the said Court.

I .oppose “party making the application” miut refer a. well to.
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It is obvious, therefore, that the decision of that case in Judgment, 
no way affects this case.

The defendant in this case was entitled to have the 
question raised by his notice disputing the jurisdiction of 
the Court tried by the learned Judge of the County Court 
at the sittings of the Division Court, and the sittings of 
such Court was the proper time and place to try it ; and 
the defendant was in no way bound by anything contained 
in R. S. 0. (1887) ch. 51, sec. 87, as amended by 52 Vic. 
ch. 12, sec. 5, to apply for an order transferring the cause 
to a Division Court having jurisdiction over it, or to apply 
to the said Judge at any other time or place for the trial 
of the question so raised.

The learned Judge having declined to try the question 
of jurisdiction so raised before him at the said sittings, 
wè have no alternative but to order prohibition.

The appeal will therefore be allowed with costs here and 
below.

587

Armour, C.J.
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Street, J.

I do not understand that section 87 of the Division 
Courts Act, as amended by 52 Vic. ch. 12, sec. 5, gives to 
the Judge of a Division Court any right to try cases 
under any circumstances which are not within his jurisdic­
tion ; it merely provides a method whereby actions brought 
in a wrong division may be transferred to the right division 
without obliging the plaintiff to begin them anew. A 
defendant against whom an action is begun in a wrong 
division may apply to have it transferred to the right 
division either before or at the trial. What was actually

i
l that “ If by 
rrong Division 
may betrans-

i

defendant as to a plaintiff. If so, the amending section, if it does not 
expressly take away the right to prohibit where a suit is entered in the 
wrong Division Court, at least contemplates the application being made 
in the first instance to the County Judge.

In neither aspect can the present motion prevail, and it must be dis­
missed with costs.”

This decision was affirmed by the Common Pleas Divisional Court on 
the 19th November, 1889.
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decided in Be Watson v. Woolverton, and very properly de­
cided, if I may be allowed to say so, was that a defendant 
sued ’in a wrong division must not at once apply for a 
prohibition, hut must first apply to the County Court 
Judge for an order under the amended section 87, to trans­
fer the action to the proper Court. A plaintiff also who 
has brought his action in a wrong division, may, no doubt, 
apply under this section to transfer it. But suppose the 
action to come on for trial in a wrong division, neither 
party having applied to have it transferred. In that case 
the Judge lias no jurisdiction to try the action, and if he 
proceed to do so, lie may be prohibited. He may proceed 
to try the case until it appear that it is really brought in 
the wrong division, and then lie must stop. Either party 
may then apply to him upon affidavit to transfer it. The 
fact that no Application has been made for a transfer pre- 

oust the right to a prohibition, should 
ceed without jurisdiction.

t case, the conclusion * to which I come 
from a perusal oj the affidavits is that the Judge declined 
to consider the question of jurisdiction under the impres­
sion that, because no application had been made to him to 
have it transferred to another division, he was entitled 
under the Act above mentioned to treat the case as being 
within his jurisdiction. The defendant, however, was 
entitled to have the question of jurisdiction which he had 
raised, tried and disposed of by the Judge; the Judge has 
refused altogether to consider it, and therefore prohibition 
should go. The appeal will therefore be allowed with 
costs hers and below. The plaintiff will, of course, be at 
liberty to commence a new action if so advised.
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Falconbridgb, J. :—

Under Be WaUon v. Woolverton, 9 0. L. T. Occ. N. 480, 
the defendant, before coming to this Court, was bound to 
apply to the Judge of the County Court somewhere, either 
at or before the trial. His solicitor claims to have applied at

1
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the trial, but how and on what material ? The client was Judgment, 
told he need not attend ; no affidavits were filed or tendered; Falconbridgo, 
and the plaintiff was cross-examined by the defendant’s J- 
solicitor, and on his evidence I do not see how we can 
review the findings of the learned Judge.

If the defendant’s counsel, on hearing the preliminary 
l'uling of the learned Judge, had applied for a postpone­
ment for the purpose either of contradicting the plaintiff as 
to the cause of action or of trying the case out on the 
merits, it would no doubt have been readily granted On some 
terms. \

But he chose to appear at the trial and risk an adverse 
adjudication on either ground or on both.

1 think that, under these circumstances, the prohibition 
must be refused. '

RE THOMPSON V. HAT. 589[VOL
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Sklitzsky v. Cranston.
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nation of such immediate and serious damage as to justify the application 
for it.

T1
from

cation
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Parkaction brought to restrain the defendant 
certain streets over which

This was an
from maintaining fences across 
the plaintiff claimed to have a right of way.

Statement.

1

tried at the Autumn Assizes, held inThe action was 
Stratford tin October 6th, 1892, before Street, J., without 
a jury, frfom whose judgment the following statement of 

facts is taken.

The plaintiff in 1887 became the purchaser of lots Nos. 
100,101,102, 103, on a plan of a subdivision of the East 
half of Lot fifteen, in the eighth concession of Elma, made 
far Messrs. Fuller and Watson, and duly registered in No-

The défendant in 1887 became beneficially entitled to 
lots 10* to 115 inclusive, upon the same plan, and also to 
park lot No. 1 shewn upon it. The survey and subdivi­
sion includes the land lying north of the railway track.

On
the oi 
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upon which the business part of the unincorporated village 
of Newry is built. Queen street is the principal street in 
the village, but there is no railway crossing upon it. There 
is a crossing over the railway upon the road allowance. 
The plaintiff has a stable at the north-west corner of lot
1U1, and his dwelling-house upon lot 100 and his lots are 
fenced in.

The position of the lots and streets in question, app 
from the following sketch :—

ears

1

591

Statement.

Henry Street

112 ill 110 109 106 104

On 18th June, 1891, the defendant purchased from/ 
the original owners of the farm lot, who had surveyed it 
?. took » conveyance of *11 that part of George street

î°the W6St °f the We8t line°f lot No' 101 produced, 
all that part of Henry street lying to the west of the west 
line of lot No. 103 produced ; and aU that part of Queen 
street lying north of the south limit of lot No. liypro- 
■duced, as far north as the railway land ; and he thjf*mpott

. . >
/

I
:

I
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The pl 
perfori 
■none; 
the de 
village 
to Att 
at p. 3

proceeded to enclose these streets along with his own land 

with a substantial fence.
The plaintiff complains of this fence as an infringe­

ment upon his right to travel along these streets.
Henry street had been opened as far west as Queen 

in 18^7 or 1878, and statute labour had been regu-
The council

Statement.

street _
larly done on it ; it was ditched and graded, 
of the township had let a contract to fill up a. low spot on 
George street between lot 101 and Main street, and had 

. subsequently done other work ujBn it, but no work had 
done by the council upon it west of lot 101.

Oarrow, Q. C., and G. G. McPherson, for the defendants.
The evidence does not establish the fact that the streets 
in question are highways. There must be some act of 
the corporation to make them highways. No by-law for 
the purpose of opening them was ever passed: Re Wilson 
V Wainfleet, 10 P. R. 147. The public has never adopted 
them, and until the railway company makes a crossing on 
Queen street, they will be of no use to the public: The 
Queen v. Rubidge, 25 U. 0. R. 299. Unless the public 
have accepted the streets, the plaintiff has no right to 

' maintain this action; Hubert v. Township of Yarmouth,
18 O. R. 458. Sec. 62, R. S. 0. ch. 152, does not apply : a 
.. village ” in that section means incorporated village, and 

such exists here. We also refer to In re Morion v. 
Goiyoratifin of the City of St. Thomas, 6 A. . r 

In re the hL. G. W. Allan, 10 0. R. at p. 118 ; Waldw 
v. Burlington, 7 0. R. 192 ; 13 A. R. 104 - Carey v.The 
City of Toronto, 11 A. R. 416; 14 S. C. R-172; f™ 
Chisholm and the Corporation of the Town of Oahnlle, 12

A f p.Mabee, and J. L. Darling, for the plaintiff, 

evidence shows that the village of Newry, north of the 
railway track, is laid out on the same plan, and that the Y 
inhabitants are in the same interest as the plaintiff, and 
that makes the question a matter of public interest, dedi­
cation has taken place by reason of sales of lots on the plan.
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The plan must be registered : R S. 0. ch. 114, sec. 84. The Argument, 
performance of statute labour and the spending of public 
money by the township council, shew the acceptance of 
the dedication. Section 62, R S. 0. ch. 152, applies to all 
villages whether formally incorporated or not. I refer also 
to Attomey-Qeneral v. Biphosphated Quano Go., 11 Ch. D.
■at p. 340 ; Roche v. Ryan, 22 0. R. 107.
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i land d

ringe-

Queen 
regu- 

ouncit 
pot on 
id had 
•k had

November 16th, 1892. Street, J. (after setting out the 
facts as above) 11

It appears important to determine whether these streets 
are to be deemed to have become public highways before 
the trespasses which are complained of. The plaintiff 
insists that they became public highways under section 62 

■of ch. 162 R S. 0., and also because statute labour has 
been done upon them. But section 62 of ch. 162 R S. 0. 
does not refer to allowances for roads, streets, or common^ 
surveyed in townships, but only to those surveyed in cities^ 
towns, and villages.

There is evidence before me that a collection of houses 
exists across the railway track to the north of the land in 
question, sufficient to constitute what is popularly known 
as a village, but there is nothing to shew a village to have S 
existed even in that sense at the time the survey in 
question was made. Even now the village is not incor­
porated ; and I think there are objections to treating the 
Act as referring to anything but an incorporated village,

A street or road laid out through a township lot 
where no village in any sense exists, continues to be 
a private street or road, even although the owner should 
sell a lot fronting on it, until the township council 
adopts it as a public highway; or until the public by 
travelling upon it has accepted the dedication offered by 
the proprietor. If, however, a similar act is done by an 
-owner of land in a city, town, or village, the fact of his 
selling a lot fronting upon the street laid out, has been 
held by the Common Pleas Division in Roche v. Ryan, 22

adants. 
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Judgment. O. B. 107, and by Ferguson, J., in Gooderham v. The Cor-

(12 of ch. 162 B. S. O. , , ' . .
Having in view the difference created by the section in 

question, in the effect the laying out of a street in a 
township and in a village, I think we should confine the 
operation of the section to tlipse villages which having 
become incorporated arè recognized by law as villages, and 
that we should not leave it an open question in each case, 
whether the house» in the neighbourhood were sufficiently 
close together to justify us in treating it as a village within 
the nioaning of the Act. I am of opinion, therefore, that 
section 62 has no bearing upon the present case: first, be­

lt has not been shewn that a village in.any sense of 
made; and second.

Th
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1 think, however, that Henry street has become a pub- 
of the fact that statute labour has

stre
defilie highway by reason 

been shewn to have been usually performed upon it lor a as t 
hortnumber of years. ...

I do not come to the conclusion that George street has 
that Queen street south of

the
and 
dan 
him 
as v 
fron

become a public «highway, 
the railway tract has. It is true that some public money 
was expended upon George street between lot No. 101, 
and the road allowance on Main street; but this appears 
to have been merely done for the purpose of giving the 
plaintiff an outlet from his lot by making the road pass­
able. There was no public travel over the road, and no 
object to be gained by the public in travelling over it, as 
there was no way of crossing the railroad at Queen street.

The plaintif!, however, having purchased his lots as lots 
laid down upon a registered plan shewing certain streets

against the person

nor

ing
L.E 
plaii 
part 
as n 
Clij)

! 2 F.upon which they abutted, acquired 
who laid out the plot and sold him the land, a private right 
to use those streets, subject to the right of the public to 
make them highways ; Espley v. Wilkes, L. R 7 Ex. 298
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The Queen v. Charley, 12 Q. B. 515 ; Allen v. Ormond, 8 Judgment 
East 4.

But the private right being in this case subject to the 
right of the public to accept the dedication offered, must 
be taken to haye become extinguished so far as the dedica­
tion has been accepted, and to remain only in those streets 
which have not become public highways.

Henry street has become a public highway, as I have 
found, and the plaintiff has sustained no special and peculiar 
damage from its having been closed, not shared by the rest 
of the public,and he can, therefore, maintain no action for the 
obstruction of that street. His private right appears, how­
ever, to remain with regard to other streets, and to entitle 
him to prevent the closing of the ways which his convey­
ance entitles him to enjoy. It is true, that the damage 
which he shews himself to have sustained so far, is trifling ; 
but he is prevented, it seems, from having proper access to 
his stable by the fence of the defendant upon George 
street, and he is entitled to an injunction to restrain the 
defendant from maintaining this fence in such a position 
as to. interfere with the access of the defendant with his 
horses'and waggons to his stable. He is also entitled to 
the reasonable Use of the parcels marked “ George street ” 
and “ Queen street ” which have been enclosed by the defen­
dant, that is to say, to a sufficient roadway over them for 
himself, his servants and friends, with horses and waggons, 
as well as on foot ; and the defendant nfast be restrained 
from maintaining any fence or other obstruction prevent­
ing his having such reasonable user : Aynsley v. Glover,
L. B, 18 Eq. 544 ; Yales v. Jack, L. R. 1 Ch. 295. The 
plaintiff is not necessarily entitled to a roadway over every 
part of the streets I have named, but only to such a width 
as may be necessary for his reasonable enjoyment of it:
Clifford v. Hoare, L. R. 9 C. P. 362 ; Hutton v. Hamboro,

( 2 F. & F. 218. x ,
The defendant must pay to the plaintiff his costs of the 

issue so far as George street and Queen street are con­
cerned, and the general costs of the cause ; the plaintiff
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Judgment. must pay to the defendant the costs of 
Street, J. Henry street is concerned.

An interim injunction was obtained by the plaintiff, 
and the costs have been largely increased by the applica- 

reserved, I understand, to
V Puri

tio|i for it ; the costs of it were 
be dealt with at the hearing.

It was entirely unnecessary in this case to make that 
such immediate and seriousapplication ; there 

damage to be apprehended from the maintenance of these 
fences as could alone justify a party in seeking the extra­
ordinary interference of the Court by an interim injunc­
tion, and the plaintiff must not recover any part of the 

of that proceeding, and must pay the defendant’s 
costs of the motion for it ; such costs to be set off against 
the plaintiff’s costs.
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PURDOM ET AL. V. THE ONTARIO IjOAN AND DEBENTURE 
Company et al.

plaintiff, 
applica- 

stand, to

lake that 
I serious 
of these 

he extra- 
n injunc- 
•t of the 
fendant’s 
f against

pany—Mortgage of company's property—R. S. 0. ch. 157, sec. 38— 
[Toting—Mode of calculating vote—Interference of Court where sanction 
of shareholders obtainable.

-Under the 38th section of the Ontario Joint Stock Compa 
Patent Act, R. S. 0. ch. 167, the votes of the ‘ ‘ two-third; 
the shareholders ” who may vote for a by-law authorizing the borrow­
ing of money, etc., on the property of the company are, where there has 
been no default after a call, to be computed upon the face value of the 
number of the shares held, and not upon the amount paid upon such 
shares.

nies’ Letters 
s in value of

1
The Court will not interfere with the doing of an act by a company 

should have been sanctioned by a majority of the shareholders 
the act was done, if such sanction can be afterwards obtained.

which
before

This was an action brought by Thomas Hunter Purdom statement, 
and others who were stockholders in the defendants, The 
Masonic Temple Company, to enjoin the company through 
their directors from mortgaging the property of the com­
pany to the defendants the Ontario Loan and Debenture 
Company.

The plaintiffs were the holders of more than one-third 
in value of stock in the defendants the Masonic Temple 
Company, if the value was to be ascertained by the 
amounts paid up on the stock ; but the directors and those 
stockholders favourable to making the mortgage were the 
owners of more than two-thirds in value, and were more 
than “ two-thirds in value, of the shareholders mentioned 
in sec. 38, sub-sec. 2, R. S. O. ch, 157," the Ontario Joint 
Stock Companies’ Letters'Patent Act, if the value was to be 
ascertained by the/oce value of the stock held by them.*

No by-law had been passed under that section authori­
zing the mortgage in question, but a by-law had been 
passed authorizing a former mortgage: the new loan being 
to pay off the old mortgage : and the plaintiffs alleged 
that no by-law could be passed for that purpose if the

- Some of this stock had only ten per cent, called and paid np.—Bar.
77--VOL. XXII. O.B.
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the criterion by which the “ two- 

reholders ” was to be ascertained,
case, 
aa to 
Court 
to arr 
a tria

Statement, amount paid up
thirds in value, of the s 
and also that if the directors called up the unpaid stock, 
there would be no occasion to mortgage the company s

was

premises. So
The action was tried at London, on November 4th, 1892, 

before Boyd, C.

before 
ance c 
tion, 1

;a
TheHoyles, Q. C„ and T. E. Parlce, for the plaintiffs, 

two-thirds value meant is two-thirds the amount paid, not 
the face value of thé stock issued. What is the value ? 
The answer is, the amount the stock will realize when sold, 
and as paid up stock will sell for more than partly paid up 
stock, that fixes the value.

M. D. Fraser, for the .defendants, the Masonic Temple 
Company. The plaintiffs do not shew any request to the 
defendants to call a meeting of shareholders to ascertain 
their will : Fountains v. Carmarthen R. W. Go., L. R. 5 
Eq. 316; McDougall v. Lindsay Paper Mill Co., 10 P. R. 
247; Gray v. Lewis, L. R. 8 Ch. 1035.

Rowell, for the defendants, the Ontario
benture Company. There
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Society v. Cuvliffs, Brooks & Go., 22 Ch. D. at p. ,71

The River Dee Co., 19 Q. B. I). 155, and 
such action will lie at the suit of a stock-

111
I

Wenlock v.oness
in any case no ,
holder, etc. The act complained of js not ultra mres the 
company, but at most is only ultra vires the directors. It is 
an act that the stockholders can ratify, and under such 
circumstances the Court will not interfere. Two-thirds 

in value means full value.

November 12,1892. Boyd, C.

I disposed at the trial of the matters of fact arising upon 
the record, and in effect adjudicated upon the merits of the
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case, but I reserved consideration of the legal point raised Judgment, 
as to the competency of the plaintiffs to come before the 
Court. This is usually presented by way of demurrer so 
to arrest litigation at the outset, and avoid the expense of 
a trial of the questions of fact.

So far as I have the history of the Masonic Association 
before me, the right to mortgage depends upon the observ- 

of the 38th section of the General Act of Incorpora­
tion, R. S. O. ch. 157.

Power had been given to create a mortgage for the pur­
poses of the company under that section, but the mortgage 
having fallen due by lapse of time it became needful to 
provide for its payment or extension. There was a differ­
ence of opinion as to whether arrangements should be 
made for taking up this mortgage by means of a loan from 
another company, or whether sufficient of the uncalled 
stock should not be realized upon, in order to wipe out 
the obligation. This it strikes me
matter of internal economy as to which the company must 
be left to settle its
plan would not be properly matter for judicial investiga­
tion in the Courts.

If two-thirds in value of the shareholders authorize the 
continuance of the security, or the substitution of an 
equivalent they can do so unchallenged. No such sanction 
was given in the present case ; but if it can be obtained, the 
rule of the Court is not to interfere. I may quote the 
language of Mellish, L. J. (which according to another 
eminent judge Jessel, M, R., cannot be improved upon :
Mason v. Harris, 11 Ch. D. at p. 107). “ If the thing com­
plained of is a thing which in substance the majority of 
the company are entitled to do, or if something has been 
done irregularly which the majority of the company 
entitled to do regularly, or if something has been done 
illegally which the majority of the company are entitled 
to do legally, there can be no use in having a litigation 
about it, the ultimate end of which is only that a meeting 
has to be called, and then ultimately the majority gets its 
wishes”: McDougall v. Gardiner, 1 Ch. D. atp. 25.
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In this case more than a majority, a two-thirds vote is 
needed and it is not disputed that such a vote may be 
obtained if the voting is upon the number of shares held 
according to their face value. But it is argued that the 
plainfiffs are the holders of so much paid up stock, that a 
two-thirds vote cannot be had against them if the “two- 
thirds in value ” fixed by the statute is to be computed 
upon the total amount which has been called and paid.

This latter limited meaning, is ndt, in my opinion, the 
meaning to be attributed to the words of thé statute. The 

- statute speaks of the capital stock taken up and of the 
amotmt paid in on stock taken ; and also speaks of the 
number and value of the shares—obviously meaning face 
value : secs. 7, 18 and 20.

The statute again contemplates the incorporation of 
company in which nothing has been paid upon the stock 
(sec. 7), and yet gives such a company power to do certain 
things upon a vote of two-thirds in value of the share­
holders : secs. 21, 35, 38 and 39.

But above all, sec. 33, sub-sec. 3, provides that at all 
general meetings every shareholder shall be entitled to 
many votes as he owns shares in the company ; and that 
he may vote by proxy, provided, however (sec. 49), that 
he shall not be entitled to vote if in arrear as to any

600
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call.
The stock in this company is to some extent fully paid 

up : to a greater extent uncalled, except as to ten per cent. 
But each share taken represents a vote, which the statute

The measure ofgives as a right of property to the holder, 
its value for voting is not therefore determinable by refer­
ence to what has been paid upon it, provided there has 
been no default after call. I find no decision, but Whittaker 
v. Lowe, L. R. 1 Ex, 74, is analogous.

Having regard to the _
and my finding at the hearing, I dismiss the action with- 
out costs, and without prejudice to any further action the 
plaintiffs may think open to them.

of procedure in this case,course

* On 
paymerG. A. B.

""
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[CHANCERY DIVISION.]

Re Wartmen.

Legacy — Vested interest in —Assignment oj—Payment before period of 
distribution, to assignee. i :

Two devisees of full age having a vested interest absolute in a definite 
fund in Court, although not divisible by the terms of the will until a 

devisee attained twenty-one, having assigned their interest in the 
fund to a purchaser, the Court, the estate having been otherwise wound 
up, made an order for payment out to the assignee, without waiting 
for the period of distribution.

This was an application by way of petition by Zara Statement 
Vanluven and Franklin Secord Wartmen as assignees of 
all the interest of two devisees under the will of Charles 
Henry Wartmen, deceased, for the payment to them of the 
amounts coming to said devisees without waiting until the 
time of distribution fixed by the will.

The petition set out the will of which the clause in ques­
tion was as follows ; “ My mill privilege * * and all of 
my property of any kind not previously mentioned in this 
my will to be sold, and all of ray outstanding accounts, 
notes, and mortgages, to be collected as soon after my 
decease as possible, and the proceeds to be deposited in the 
bank until my daughter Lizzie becomes twenty-one years 
old, then to be equally divided between my sons George 
Lester Wartmen and Charles Wesley Wartmen, and my 
daughter Lizzie Wartmen”: also,that the petitioners 
the purchasers and assignees respectively, of all the interests 
of George Lester Wartmen and Charles Wesley Wartmen : 
that all other legacies and charges on said estate were paid 
and the executors had passed their accounts and had 
$4,089.27 in their hands, which according to the terms of 
the will would have to be deposited in a bank* until 
Lizzie Wartmen, who was only seventeen years of age, 
had attained twenty-one, and the petition then prayed

* On the first return of this application an order was made for the 
payment into Court of the money, and it was paid in.—Rep.
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Statement, that an order might be made that the executors pay to th 
petitioners the two-thirds of the estate assigned to them.

The petition was heard in Chambers on November 21st, 
1892, before Boyd, C.

Hoyles, Q. C., appeared for the petitioners.
J. Hoskin, Q. C„ Official Guardian for the infant. The 

following references were cited, Williams on Executors, 7tli 
ed. 1397,1398, and Saunders v. Vautier, 4 Beav. 115.

November 22,1892. Boyd, 0.

I should not go counter to the rule laid down in Saunders 
v. Vautier, 4 Beav. 115, and followed in other cases, though 
I question whether the Court would now accelerate pay­
ment without special reason against the direction of the 
testator.

That rule is best explained and justified in Curtis 
v. Lukin, 5 Beav. at p. 155', where the M. R. says : “ It has 
frequently happened in this Court, that a testator has 
[given to an individual an absolute vested interest in a 
defined fund, so that, according to the ordinary rule of law, 
he would have a power, of his own authority, to receive or 
dispose of it immediately on his attaining legal age ; 
but having given such a vested interest, the testator 
has, nevertheless, postponed the time of giving him 
possession, till a period subsequent to the legatee’s attain­
ing twenty-one, although in such cases, the party having 
attained the age of twenty-one cannot, according to the 
direct intention of the will, obtain possession, yet he has 
everything but possession ; he has the legal power of dis­
posing of it, he may sell, charge, or assign it, for he has 
an absolute, indefeasible interest in a thing defined and 
certain ; the Court, therefore, has thought fit (I don’t know 
whether satisfactorily or not), to say, that since the legatee 
has such, the legal right and power over the property, and 

deal with it as he pleases, it will not subject him to the
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LEYS V. THE TORONTO GENERAL TRUSTS CO.

disadvantage of raising money by selling or charging his Judgment, 
interest, when the thing is his own, at this very moment.
The Court has, in such cases, ordered payment on his 
attaining twenty-one.”

These conditions exist in this case: a definite fund 
derived from the sale of certain chattel property directed 
to be sold and now in Court, divisible among three when 

of the three (the daughter) becomes twenty-one. The 
other two now of age have a vested interest absolute, which 
under the above rule of the Court warrants an order for 
present payment.

603
!

Boyd, C.

tber 21st,

mt. The 
a tors, 7tli 
. 115.

one

G. A. B.

Saunders 
es, though 
irate pay- 
ion of the

■

[CHANCERY DIVISION.]

Leys v. The Toronto General Trusts Company. 

Will—Devise—Division of corpus after death of utfe-Dower—Ejection.

A testator having by hie will blended his real and personal estate into a 
fund from which payments of income were to be made to bis wife and 
death of tlfe^P°8tP°ned the division uf the corpus until after the

ÆéL£taiÏÏlTenta b°Und t0 ber d°™ ‘"e

£f Qoimhy v. Quimby, 6 0. R. 744, distinguished.
Ihe testator also gave a house for the residence of his wife during her 

l'fe, and also another house for the use of certain nephews and nieces 
l/!utliwe,X.OUn?<ïï ‘‘J*™11 twenty-one, or until they married

third of the house set apart for her use a, 4owrens, but that the 
deprivation of dower for a time in part off the real estate was not 
sufficient to put her to her election as to the residue of the estate. 

Ooieonv. Bessercr, 5 0. R. 624, Mowed.
The widow was held put to her election as to both houses.
The judgment in Arnden v. Kyle, 9 O. R. at p. 441, corrected.

This was an action brought by the widow of one John 
Leys, for the construction of his will, the question being 
whether she was put to her election between the benefits 
devised to her under the will and her dower.

The parts of the will in question

-
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; 4 All the rest, residue, and remainder of my estate, 

real and personal, I give, devise, and bequeath to my 
3mtors * * upon the trusts * *. To permit and
allow>y.wife to reside in the house which I shall occupy 
at the tiineNjf my death during the remainder of her life 
free from anyilmrge or rent, and from and out of the 
income of my estate to pay * * (taxes, insurance, etc )

« 5 To permit and allow my nephews and nieces to
reside in the house * * on Huntley street rent
free, and to use and enjoy the furniture therein until my 

ngest niece shall attain the age of twenty-one years 
provided always that as my nephews and nieces shal 
mai'ry, they shall respectively cease to have the right to 
the use of the said house and furniture.

6. From and out of the income of my estate to pay to 
my said wife during the remainder of her life, the sum o 

$5,000 per annum,” etc.

The action came on by way 
and was argued

Wallace Nesbitt, for the plaintiffs, the will gives the I 
widow an income of $5,000 a year, and a right to live in | 
the testator’s house. It also gives the use of another |

them 
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house to certain nephews and nieces. 1 incom
The widow claims she is not put to any election as between ■ Ma wj

her dower in the testator's lands and the benefits given her ■ of gJJ(
by the will. There is no intention expressed in the will that ■ ^
she should elect : Rudd v. Harper, 16 O. E at p. 126. ■ to be ,
She does not, however, claim dower in the residence which | the pr
she has the use of. Exclusion of dower in one part of the • 
will does not exclude in all the rest: Laulbw v.Jackes 
25 Gr at pp. 299, 300 ; Birmingham v. Kirway Sch. &
L. 444 ; Harriot v. McKay, 22 O. R. 320- There is no 
paucity of estate here as in McLellan v.McLdlan W Gn h 
Even the right of occupation of the Huntley stree 
house given to the nephews and nieces, does not exclude 
dower [Boyd, C.-But the right to occupy given to
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wife’s 
torex v

The
residei
youngt

jgi



[VOL.

my estate, 
,th to my 
permit and 
i all occupy 
of her life, 
out of the 
Mice,” etc.) 
I nieces to 
* * rent 
n until my 
t-one years, 
lieces shall 
he right to

XXII>" LEYS V. THE TORONTO GENERAL TRUSTS CO.

them must prevent the dowress getting one-third of the Argument, 

premisds.] I also refer to Cowan v. Besserer, 5 O. R. 624 ;
In re Biggar, Biggar v. Stinson, 8 0. R. 372 : Ripley v. ■ 
Ripley, 26 Or. 610.

A. Hoskin, Q. C. The will has amply provided for the 
widow, and shews an intention to dispose of the estate 
excluding the right to dower, so she must elect. The 
income arises from a' blended fund of both realty and 
personalty, and all the benefits provided by the will are 
provided out of the income as the source. Even ifj the 
widow is not excluded as to dower generally, she certainly • 
is as to the house devised to the nephe 
refer to Villareal v. Lord Galway, Amb. 682 ; Parker v.
Sowerby, 1 Dr. 488, and 4 D. M. & G. at p. 325 ; Midll v.
Brain, 4 Mad. 119 ; Holdich v. Holdich, 2 Y. & C. CM 18.

Nesbitt, in reply, referred to Bending v. Bending, 3 K.
& J. 257 ; French v. Davies, 2 Ves. Jr., at p. 577 ; Thonip- 

K 8071 v- Nelbon, 1 Cox 447 ; Dickson v. Robinson, Jacob’s R.
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November 25th, 1892. Boyd, C.
ill gives the 
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The testator blends the real and personal estate not for the 
purpose of its equal division, but in order to obtain an 
income out of which payments are to be made annually to - 
his wife and other objects of his bounty, and the residue 
of such income to go equally during the life of his wife to 
his nephews and nieces. The division of the corpus is not 
to be made till after the wife’s death. This distineuishes 
the present case

in as between 
fits given her 
the will that 
R. at p. 426. 
lidence which 
ie part of the - 
iw v. Jackes, 
van, 2 Sch. & 

There is no 
llan, 29 Gr. 1. 
iuntley street 

not exclude 
rpy given to

ng
from Re Quimby, Quimby v. Quimby, 6 

0. R at p. 744, where the blended estate was to be divided ’ 
between the wife and others in equal proportions. No 
election arises by virtue of this provision as between the 
wife s dower and the testamentary bestowments : Greu- 
torex v. Cary, 6 Ves. 615.

The testator gives his house on Huntley street for th 
residence of his nephews and nieces, rent free, till the 
youngest attains twenty-one years of age, (with 
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; Asto each who marries) when it is to be sold. This righUf 
personal occupation from the g.ven period is while ,t la to 
inconsistent with a claim of the widow to have one-third 
of the house set apart for her use as dowreas But wha
if She survives till after the youngest mece, s twenty- one!
Is the deprivation for a time in a-part of the real estate 
sufficient to put the widow to her election as to the residue 
ot the land, and as to the particular part of the land^ 
•the exclusive possession ends. Birmingham v. Kenoan2 
Sch & L. 442, is on the very point that the exclusion v
construction from one part of the testator s lands should
not be extended so as to imply that she isnot to have dower

V. C., in Lord Dorchester v. Earl of Eÿmgham. G. Coop. 

319 (1815).
The same view of the cases was 

Bruce V. C., in Holdwh v. Holdich. 2 Y. & C. Chat p. 22, thus 
“A gift of a portion of TtKtrSal estate to the widow, whether 
for life or diving widowhood, is not sufficient, as to the resi­
due of the estate, to put the widow to her election ™ ^ 
of dower,” (1842). Almost concurrently with thm, Su»j .
T P of Ireland, said, in Hall v. Hill, 1 Dr. & . »
a841V ‘ The point cannot now be disputed, that a mere 
devise to a wife of a portion of an estate, out of which 
she, as i widow, would be dowable, does not prevent the 
claim of dower out of the residue of the estate.

If however, the whole real property were to pass by one 
’ well be that the exclusion of dower in any

part would be sufficient to indicate its exclusion in the 
whole. This was pointed out by Proudfoot, . 
LaidlaW v. Jadtes. 25 Gr. at p. 300. I concur in thmkmg 
it avaluMistinction which was not adverted to m Stewart 

/ v Hanter.2 Ch. Chamb. 336. As against Stewart *. Hunter. 
<3 I prefer to follow the decision of the same Judge (Proud- 

Lot J Yn Cowan v. Bee,ever. 5 0. R. 624 in holding 
that in the case of separate devises, though the wde 
may be barred of her dower in one property, she is not 

therefore barred in the other.

Judgment 

Boyd, C.
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As to the house on Huntley street, I am of opinion under Judgment, 
the holding in Taylor v. Taylor, 1 Y. & C. Ch. 727, that th_ 
widow is put to elect. But with that, exception, and the 
further exception of the house reserved for her use, she 
has dower in the rest of the land.

In the report of Amsden v. Kyle, 9 O. R. at p. 441,1 notice 
a misstatement of law. The first sentence in the judg­
ment : " The devise of one-third of the testator’s land

[VOL
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e Boyd, C.

during widowhood, would cot per ee interfere with the 
widow’s right ns dowress to claim another third for life,” 
should be corrected. I cannot find ant manuscript of the 
judgment to compare with the printed text, but as it 
stands, it misleads. The devise of onedhird for widow­
hood in one part, would not interfere with a claim for 
dower in another mat, but it would be inconsistent witfi 
having the two estf^S in the same land concurrently. Sec 
Westacott v. CockeMne, 13 Qr. 79.

t
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Th,1 rCHANCERY DIVISION.]

Arnold et al. ÿ. Flatter et al.

The Waterovs Engine Works Company Claim.

in (tl 
and a 
durin 
are pi 
may 
fault,’

isesaion— ResaleConditional sale—Resumption
tion

Th(The defendants purchased machinery from a company under a conditional 
contract of rale in writing, proviâing that the property should remain 
in the company until payment of the price m full, with the right to 
resume possession and resell on nonpayment, but without any provision 

1 that in such latter event the purchase money was to be applied pro 
tented and the defendants remain liable for any balance. On default 
after certain payments had been made, the company obtained judgment 
on notes whion had been given for the purchase money, and subsequently 
seized and sold the machinery, and applying the proceeds sought and 
were allowed to prove a claim in the Master’s office for the balance due

rS.^that^Sie whole matter was examinable in the Master’s office, 
although judgment had been recovered, and as the consideration for the 
judgment had disappeared by the intentional act of the company m 
taking possession ancl selling, the claim should have been disallowed. 

Naioyer v. Pringle, 18 A.R. 218, followed.

defem 
and £ 
$125 
$575, 
execu 
resold 
costs < 
office

Fro
This was all appeal from a certificate of the Master in 

Ordinary, who had allowed to the Waterous Engine Works 
Company a claim made by them in respect of a balance 
claimed upon two judgments recovered by them against 
the firm of Playter & Co., and filed in his office.

It appeared that the defendants John L. Playter and 
Samuel Arnold, trading under the firm name of Arnold 

it Playter, had purchased some 
pany under an order in writing from the defendants to the 

pany to manufacture and deliver the machinery, which 
contained the following stipulation :

" And the said proposed purchaser hereby agrees with 
the said company that, notwithstanding anything 
tained in the ' Act respecting Conditional Sales of Chattels, 
ch, 19 R, S, 0.,’ * the said company may immediately on 
default, remove the said chattel property for sale, to * * 
and may either dispose of the same by public auction or 
private sale * * *

• Evidently » mistake for 51 Vic. oh. 10 (0.).—Rip.
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XXII.] ARNOLD V. PLATTER.

Terms and conditions of this sale 
The title to the above mentioned machinery is to remain Statement, 

in (the company) till purchase money, all repairs thereon 
and any other indebtedness to the said company incurred 
during the currency of notes given for purchase money, 
are paid ; and in default of payment in full, vendors * * 
may resume possession and remove the same, after de­
fault,” etc.

The price of the machinery was $900, of which the 
defendants had paid $200 at the time of giving the order, 
and afterwards gave two notes for $350 each, on which 
$125 was paid. The company recovered judgment for 
$575, the balance due on the notes, and realized $101 by 
execution, and then took possession of the machinery and , 
resold it for $426, charging the defendants $140.25 as the 
costs of same, and sought to prove a claim in the Master’s 
office for $300, which the Master allowed.

609[VOL.
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From this allowance, the defendants appealed, and the 
appeal was argued on November 22nd, 1892, before 
Boyd, 0.

Bristol, for the defendants, who appealed. This is a 
case of an executory contract of sale. There was no pro­
vision in it that the company could keep what was paid, 
and after retaking and reselling the machinery, proceed 
and collect the balance of the price. If they had the 
right to take it and resell they ended the contract and 
there was no further liability on the part of the defen­
dants. If the taking was tortious, then the defendants 
were entitled to the full value of the machinery when 
seized, as damages. In either case, the company have no 
claim against the defendants, And the Master should not 
have allowed any : Sawyer v. Pringle, 20 O. R 111 ; 18 
A. R. 218.

Hoyles, Q. C., contra. The company had the right to 
prove the claim ; Sawyer v. Pringle, does not apply. The 
company have recovered judgment, and that judgment is
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the notes, not on the contract, and there is no merger. 
Here there was a right to resell under the contract, which 
was not the case in Sawyer v. Pringle. There was no 
breach of the contract by the company, and no tortious act.
I refer to Discher v. Canada Permanent Loan and Sav­
ings Co., 18 O. R. 273.

Bristol, in reply. The notes are an integral part of the 
contract, and the company have put it out of their power 
to carry out their contract.

November 24th, 1892. Boyd, C. :—

This claim is, I think, governed by the law as expound­
ed in -Sawyer v. Pringle, 18 A. R. 218. It is a case of 
conditional or executory contract for the sale of machinery, 
wherein the property was to remain in the company 
selling till the full price was paid. Provision is made 
in the contract for resuming possession in case of default 
of payment (or otherwise), and for selling the machinery. 
But it does not go further and provide that the purchase 
money is to be applied pro tanio on what is due, and that 
the purchasers are to remain liable for the difference. 
That, as I read Sawyer v. Pringle, is an essential provision 
without which no action for any part of the price can be 
maintained if the vendors have taken possession of and 
sold the machinery.

This kind of contract is said, by the Court of Appeal, 
to mean : pay the price and get the machine (both posses­
sion and property) ; but till you pay, the machine is ours 
(the vendors), it is our property—we can take possession, 
and we have the right to sell, because it is our property. 
The permission to sell, therefore, is immaterial—it ex­
presses the right in law which the vendor has by virtue of 
the property and the resumption of possession ; and it 
would .seem not to add any ingredient which essentially 
differs the case from Sawyer v. Pringle. As said by Mr- 
Justice Burton, the election to sell was an election to aban­
don the contract by the vendors ; whereupon the vendees

610 THE ONTARIO REPORTS.
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acquired a clear right to abandon it also ; or rather, I sup- Judgment 

pose, to treat it as abandoned.
That was the first point of distinction alleged by Mr.

Hoyles : the expression of a right to sell, which, as I have 
said, does not appear to carry the case far enough to ex­
empt it from the law of Sawyer v. Pringle.

The second point of distinction was the recovery of 
judgment on the notes given for the price. But that judg­
ment being recovered by the same company who exercised 
the right to sell—it appears to me that the whole matter is 
examinable in the Master’s Office, though judgment be 
recovered. He can go behind the judgment, if, for exam­
ple, it had been paid, and this transaction of sale subse­
quent to the judgment, shews that the consideration for 
the judgment has disappeared by the intentional act of the 
vendors—the judgment creditors.

No question of merger appears to arise whatever]1 might 
be its effect. The company seized under the po'wer giyen 
by their contract and in assertion of their lien. They then 
proceed to sell under the same contract—though apart from 
this they could have sold—that which was their own 
machine, and then they would collect the amount of the 
judgment. This again seems to be in the teeth of Sawyer 
v. Pringle, though in formal circumstances different.

I have to reverse the Master—bowing to what I con­
ceive to be the re^l decision in Sawyer v. Pringle, and 
declare that the claim on the judgment is invalid.

Costs to the appellant.

ARNOLD V. FLATTER.[VOL.
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Baldwin v. Wanzer.

Baldwin v. The Canadian Pacific Railway Company.

Landlord and tenant—Covenant not to aeeipn or tablet-Re entry—Licenee 
—Severance of the reversion—Registration—Notice—R. S. 0.1887, cA. 
I48, secs. 12 and 18. j

the lessor gives a license to assign part of the demised premises, he 
may re-enter upon the remainder for breach of covenant not to assign 
or sublet, notwithstanding that the proviso for re-entry requires the 
riiht of re-entry on the whole or a part in the name of the whole

Sections 12 and 13 of the Landlord and Tenant Act, R. S. O. ch. 143, 
are to be read together, the former referring generally to all cases, and 
making licenses to alien applicable pro hdc vice only, the latter refer­
ring to specific cases of licensing the alienation of a part, and reserving 
the right of re-entry as to the remainder. Hence, where a lessor gave 
a license to alien part of the demised premises, it was held, that the 
license applied to the licensed arrangements only, and that upon sub­
sequent alienation without leave, he might re-enter.

A lessee under such a lease, which contained also a covenant for renewal, 
sublet, and the sublease contained a covenant to renew for the term to 
be granted on the renewal of the superior lease less one month ; and to 
this the lessors assented. On an assignment by the lessee, without

The: 

as upot 
circum

The 
before 
the arj 
Februa

O.R 
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ease, b 
was no 
could t 
right t( 
Burt v. 
indivisi 
struing 
is not t 
law. ] 
underle 
section 
merely 
alienati 
Law oi 

* The 1

leave, of his reversion expectant on the sublease
Held, that the lessors might re-enter as against the subtenant, notwith­

standing their assent, for it must be deemed to have been an assent to 
the renewal of the sublease, provided that the superior lease was

A lessee under such a lease created a number of subtenancies on part of 
the land with leave. He then assigned all the rents, etc., to an as­
signee. The head lessors assented to the assignment and covenanted 
with the assignee that so long as the rents reserved were paid and the 
covenants observed, they would not claim any forfeiture, as to the lands 
affected by the assignment, and that the rights of the assignee should 
not be prejudiced by any act of the original lessee, or any 
claiming under him, or by any breach or non-observance by the 1 
any person claiming under him of the covenants or provisions contained 
in the original lease, such consent not, however, to operate as a waiver 
of the covenant against assigning and subletting. The original lessee 
afterwards assigned his reversion in the whole of the demised premises 
without leave, and for this thé lessors brought an action to recover the 
demised premises, after the interest of the assignee of the rents had 
expired by lapse of tijne : — . , t ... , ,

Held, that in the absence of notice of the assignment without leave pen­
ding the existence of the interest created by the assignment of the 
rents, they were not precluded from maintaining the action.

After an assignment by the lessee without leave of part of a lot was 
registered, the lessors took a surrender of part of the same lot demised 
by another lease and registered it :— _ .

Held, that the registration of the assignment without leave, was not 
notjce of it to them, as they were not bound by the nature of the ear-

)

person 
essee or

i
i

Vs

S3



XXII.][vol. 613BALDWIN Y. WANZER.
Il
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assignment wit

A tenant in fee simple conveyed land to the use of himself for life, and 
after his death to such uses as he might by will appoint. He with his 
grantees to uses, then made a lease of the land containing a covenant 
not to assign or sublet without leave, and a proviso for re-entry for 
breach of the covenant, and by will appointed the reversion 
seven children. After his death, an assignment was made by the lessee 
without leave, and subsequently one of the devisees conveyed his undi­
vided one-seventh interest to trustees, to sell, lease, or mortgage. An 
action was brought to recover the lauds for breach of the covenant 
against assigning :—

Held, that by the conveyance of the undivided one-seventh share, the 
reversion was severed and the condition destroyed, and therefor 
recovery could be had for breach of the covenant occurring either 
before or after the severance.

ine the register as to that part of the lot affected by the 
hout leave.

to his

Company.

try—License 
0.1887, ch.

;, containing 
leave, when 
premises, he 
lot to assign These were actions for the possession of certain lands, statement, 

as upon a forfeiture for condition broken in a lease, under 
circumstances stated at length in the judgment.

ign
tnerequires 
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ill cases, and 
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nd reserving 
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for renewal, 
r the term to 
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The action came on for trial upon November 11th, 1891, 
before Febguson, J., when, after the evidence was taken, 
the argument was adjourned, and was afterwards had on 
February 13th, 15th, 18th, 19thand 20th, 1892*

0. Robinson, Q. C., for the defendant Whitney. All the 
leanings of the law should be against a forfeiture in this' 
case, because if there is a forfeiture it is harsh. There 
was no right to re-enter on the twelve feet, and so there 
could be no right to re-enter at all. There must be the 
right to re-enter on the whole or not at all in this case : 
Burt v. Gray, 1891,2 Q. B. 98. The condition was one and 
indivisible; Leith’s.Real Property Statutes, p 2. In con­
struing a statute such as R. S. 0. oh. 143, secs. 12,13, one 
is not to presume the making of a change in the common 
law. The 13th section leaves the part of the property not 
underlet just as at common law. It must be assumed that 
section 13 was passed, meaning what it says, and not 
merely to make the provisions of section 12 apply to an 
alienation of part: Third Report of Commissioners on 
Law of Real Property, pp. 49-50, 74. Section 13 must be

* The argument is only reported upon matters dealt with in the judg-
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Allument, taken as excepting an alienation of part out of section 
12 : Watter’s Real Property Statutes, p. 2* ; Weatherall v. 
Geering, 12 Vea Jr. 504.

E. D. Armour, Q. 0., on the same side. The remedy of 
re-entry rests in contract and is indivisible and cannot be 
severed. The condition was a unit and cannot be severed ; 
Sheppard’s Touchstone, p. 158. The conveyance to Hen­
derson and Small destroyed the condition : Cruise’s Digest, 
Tit. 13, ch. 2. sec. 56 ; Leith’s Real Property Statutes, p. 
10. The severance of the reversion destroyed the remedy 

sought by the plaintiffs: Watter’s Real Property

Statute 
fall’s L 
case so 
12 and 
p. 310 
ed.), vo 
por’s Ci 
ant, bu 
severan 
owners 
Wright 
Ex. D. ! 
etc., of l 
in comi 
land as 
the wh<

now
Statutes, pp. 29, 30, 32. jThe condition has been divided 
and destroyed : Lewin on Apportionment, pp. 28, 48, 49 ; 
Doe v. Chaplin, 3 Taunt. 120 ; Twynam v. Pickard, 2 B. 
& Aid. 105 ; Co. Litt. p. 215 a, Resolution 5 ; Dumpor'e 
Case, 4 Co. R. 119 6, is still the law, except for fragmen­
tary legislation. Whitney’s mortgage was registered, and 
Henderson and Small therefore took subject to it.

./. K. Kerr, Q. C., and 11'. Macdonald, for the defen­
dants, Wanzcr & Co. and Ince. There cannot be a for­
feiture of an expired lease. The effect of a forfeiture is 
to give the right to re-enter as of the former estate, but 
this must be done during the term: Woodfall on Land­
lord and Tenant, 14th ed., p. 90 ; Walsh v. Lonsdale, 21 
Ch. D. 9. itji.adopt the arguments of counsel for Whit-

commor 
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SI ney.
C. Moss, Q. C., and Henderson, for the plaintiffs. The 

assignment by way of mprtgage to Patteson, was under 
the provisions of section 13, of R. S. O. ch. 143. The 
right to re-enter as to the rest remained ; the license given 
did not operate to destroy it. Section 13 expressly pre­
serves it. This case would have fallen under section 12 
of R. S. O. ch. 143, if section 13 had not been passed. 
The old law was that the subletting of a part would for­
feit the whole, and the license as to a part would dispense 
with the necessity for a license as to any other part or a» 
to the whole. Section 13 applies in terms to the case 
here : Foa’s Landlord and Tenant, p. 205 ; Maxwell on
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Statutes, 2nd ed.,p 65 ; Wood v. Hurl, 28 Gr. 146 ; Wood- Argument, 
fall’s Landlord and Tenant, 14th ed., p. 327. There is no 
case so far as we know, upoh the construction of sections 
12 and 13.

!
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See Sugden’s Property Statutes, 2nd ed., 
p. 310; Smith’s Leading Cases (9th Am. from 9th Eng. 
ed.), vol. 1, pp. 125-129. The reason of the rule in Dum­
por's Case, was the right of the landlord to choose his ten­
ant, but that cannot be said to apply here. As to the 
severance of the reversion, Henderson and Small became 
owners of part of the reversion in the whole property : 
Wright v. Bwrroughes, 3 C. B, 685 ; Hyde v. Warden, 8 
Ex. D. 72 ; Doe d. Lvlham v. Fenn, 3 Camp. 190 ; Mayor, 
etc., of Swansea v. Thomas, 10 Q. B. D. 48. One tenant 
in common can recover for possession of the whole of the 
land as against a stranger in possession ; he can enter upon 
the whole for himself, and all the rest of the tenants in
common : Rice v. Oeorge, 20 Gr. 221 ; Doe d. Campbell v. 
Hamilton, 13 Q. B. 977 ; R. S. O. vol. 1, p. 964, Sched. B. 
clause 9. The registration of the Whitney mortgage 
not notice to the plaintiffs. It could not make a waiver 
out of the receipt of rent after such supposed notice: 
Boucher v. Smith, 9 Gr. 347 ; Abell v. Morrison, 19 O. R. 
669 ; Hodgson v. Dean, 2 Sim. & St. 221.

Robinson, in reply. As to the true effect of sections 
12 and 13 of R. S. 0. ch. 143, see further : Prideaux's Prec : 
14th ed., vol. 2, pp. 23-4. If section 12 applies' to a 
license as to part, there can be no occasion for section 13. 
The rule is, that particular provisions carve their case out 
of what would or might have fallen under the general pro­
visions. If you cannot account for section 13 at all, ex­
cept by giving it a certain construction, you must give it 
that construction. As to entering a part in the name of 
the whole, how can you do that when you have lost your 
right to enter on the whole. I also cite Maxwell on Stat­
utes, 2nd ed., p. 96 ; Crowe v. Steeper, 46 U. C. R. 87.

Armour, also, in reply. The condition can be appor­
tioned by act of God, or in cases of descent, but it 
not be divided by a conveyance : Stevenson v. Lam bard, 2
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Argument.

July 1st, 1892. Ferguson, J.

The action is for (amongst other things) the possession 
of certain lands on the north side of King street, in the 
city of Toronto. It is brought upon an alleged right of 
re-entry arising, as is said, upon a breach by the tenant 
of a covenant not to assign or sub-let without leave.

The facts and circumstances, so far as it is deemed neces­
sary to state them, seem to be as follows :—

On the 8th of December, 1868, William Augustus Bald­
win, Henry St. George Baldwin, and Kobert Bussell Bald­
win, by an indenture made in pursuance of the Act 
respecting Short Forms of Leases, demised and leased to 

James Walsh, lands being 175 feet frontage, on the 
north side of King street aforesaid, for the period of 
twenty-one years, to be computed from the first day of 
July then next.

The lease contained a provision that the lessors should 
be at liberty to purchase the buildings that might be 
erected by the lessee by giving certain notice before the 
expiration of the term, the value to be fixed by arbitra­
tion, if the parties could not agree as to it. And in 

the lessors should not elect to do so, then that there

1

one

!1
'

case
should bd\ a renewal of the lease for other twenty-one 
years, the rent in such case to be fixed by arbitration.

The plaintiffs claim to be the representatives in title of 
the lessors in the said lease. The term of twenty-one 
years expired on or about the first day of July, 1890.

The lessors did not cleCt-x to purchase the buildings 
erected on the land by the lessee-or those having sub­
leases from him, which buildings\*ire assumed to be, and, 

- * no doubt are, of great value.
On the 10th of December, 1889, the lessee Walsh, in 

pursuance of the terms of the lease in this respect, gave
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written notice to the plaintiffs requiring a new lease of the' Judgment, 
premises for the further term of twenty-one years, to be Ferguson. J. 

computed from the end of the then existing term, naming 
an arbitrator on his behalf.
\)n the 28th of J une, 1890, the solicitors for the plain­

tiffs wrote the solicitors for Walsh, Saying, amongst other 
things : “ Referring to the notice claiming a renewal lease, 
served on us by you on behalf of Mr. James Walsh, re­
garding his lease of 175 feet on the north side of King 
street, we beg to put in writing what we think we have 
before intimated to you, that Mr. J. Herbert Mason is 
appointed arbitrator on behalf of the lessors."

Matters were being proceeded with towards the arbitra­
tion for the purpose of fixing the rent, to#be reserved by 
the contemplated renewal lease for the further period of 
twenty-one years aforesaid, when on or about the 30th day 
of October, 1890, the plaintiffs accidentally discovered 
what they have set up as an assignment by Walsh with­
out the required assent, contrary to the covenant, in this 
respect, contained in the lease, and thereupon declined 
further to proceed with the then contemplated and pend­
ing arbitration aforesaid ; and by letter dated the first day 
of November, 1890, notified Walsh that they forfeited the 
lease and all his rights of renewal and privileges there­
under ; and that a writ would forthwith be issued for the 
possession of the lands, which proceeding, if successful, 
would have the effect of taking from the sub-lessees of 
iValsh, who occupied positions that I will hereafter refer 
to, buildings and improvements of very great value in­
deed.

The alleged cause of forfeiture, a mortgage dated the 
8th day of March, 1886, made by Walsh to one Whitney, 
withoutvlcave obtained from the lessors or their 
tatives, will also be hereafter referred to.

In order that matters should be made intelligible, I deem 
it necessary now to state as briefly as I can (though it 
cannot be done in a very small space), what was and js the 
position of these defendants, the Canadian Pacific Railw
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sub-lessees of Walsh ; and, in doing this, ments « 
was nit 
Empire 
ally a t 
12 feet 
not at 
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an ami 
shew tl

Judgment. Company as
reference will necessarily be made to the position of other 
sub-lessees of Walsh, under this same original lease. Some 
of these matters and transactions are so interwoven with 
transactions with, and affecting sub-lessees of Walsh as 
lessee under another original lease from the same lessors, 
that it will be necessary also that some of these should be

Ferguson, J.

I

referred to.
The lands embraced in thelriginal lease now sought to 

have declared forfeited arc 175 feet frontage on King street part of
On traping eastward from the westerly limit of the building, 

at present containing the offices of these defendants the, 
Canadian Pacific'Railway Company, the building formerly 
known as the United Empire Club Chambers.

The other original lease to Walsh embraced 125 feet 
frontage on King street lying immediately east of this 175 
feet. The two original leases seem to have been alike in 
every respect, or almost in every respect, except that the 
lease of the 125 feet bears date the 19th day of August, 
1868, and was for a term of twenty-one years to be com­
puted from the first day of January then next. The term 
granted by the lease commenced six months earlier and 
ended six months earlier than the term granted by the 
lease of the lj75 feet. Each contained the contract for the 
renewal of the lease for a further term of twenty-one years. 
Under the provisions of the lease of the 125 feet an arbitra- 
tion as to the Amount of the rent to be paid upon such 
renewal lease had taken place, and the renewal lease for 
the twanty-one years granted before the present trouble 
arose.

As to the westerly 12 feet of the land occupied by 
these defendants—parcel of the 175 feet—this was embraced 
in a mortgage made by Walsh and one Loveys, who was 
another lessee (of the lands lying immediately to the west) 
of the same lessors, upon 25 feet in favour of Mr. T. C. 
Patteson.. Default having been made in payment of the 
mortgage money, proceedings were had upon the mortgage, 
and resulted in a sale of the land ; and after some assign-
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ments of interests arising at and after the sale, an order Judgment, 
was made vesting the 25 feet in the trustees of the United Fergueon, J. 
Empire Club. It was conceded that there had been virtu­
ally a sufficient consent to this mortgage, embracing this 
12 feet, and though it is embraced in the pleadings it 
not at the triàl claimed that there was, or could have been 
any forfeiture as to it. The plaintiffs counsel applied and 
an amendment was allowed, the effect of which was to 
shew that the plaintiffs made no claim as to this 12 feet, 
part of the 175 feet embraced in the original mortgage.

On the 7th day of April, 1874, Walsh leased to Young 
the easterly 30 feet of this 1.75 feet for the then remaining 
part of the term in the original lease, excepting the last 
day thereof, and this sub-lease was duly assented to by 
the original lessors.

On the 3rd day of June, 1874, Walsh leased to Brisley 
70 feet lying immediately west of Young’s 30 feet, for the 
then remainder of the original term, excepting the last day 
thereof..

On the 13th day of January, 1875, Walsh leased to the 
trustees of the United Empire Club 62 feet 9J inches 
lying immediately - west of Brisley’s 70 feet for the 
then remainder of the original term excepting the last 
day thereof, and his lease was duly assented to by the 
original lessors. The vesting order above referred to 
made on the 18th day of September, 1875.

The 12 feet, this 62 feet 9] inches, Brisley’s 70 feet and 
Young’s 30 feet made 174 feet 9£ inches. The 2$ inch 
difference between this and the 175 feet I do not see the 
way of accounting for, but it' does not seem material on 
any question here.

On the 10th day of June, 1873, Walsh leased to Toulman 
the westerly 40 feet of the block of 125 feet for the then 
remainder of the term granted by the original lease of this 
125 feet, excepting the last day thereof, and this was duly 
assented to by the original lessors.

On the 1st day of October, 1874, Walsh leased to Quinn,
35 feet lying immediately east of Toulman’s 40 feet, sub-
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Judgment. jgct to a certain right of way for the then remaining part 
FergMon,% of the term in the original lease, except the last day thereof, 

and this was duly assented to. There were some convey­
ancing complications in respect to this sublease, hut they 
do not seem material here. \

The original assents of the lessors to these last two docu­
ments, I have not my hand upon now. They ara how­
ever, recited in 'subsequent documents, executed wi^h the 

proper consent of the original lessors, and are not ques­
tioned. On the 25th day of February, 1873, Walsh mort­
gaged to the Trust and Loan Company all his interest in 
the whole 300 feet excepting the 12 I 
excepting the last days of the respective terms, to secure 
8$5,000, and this mortgage was duly assented to by his 

g /lessors. . - .
On the 30th day of August, 1875, the trustees of the 

United Empire Club then having their interest in the 62

v

feet aforesaid, and

feet 9| inches, the 12 feet and the 13 feet immediately 
west of it, mortgaged all this to the Western Cagada Loan 
and Savings^ Company to secure 820,000, and this rnort- 

duly assented to by the original lessors. This
/

gage was
mortgage does not reserve or except, so far as I see, the 
lastMay of the term. It is, nevertheless, assented to. It 
is, however, apprehended that both the mortgage and con­
sent are confined to what the trustees had the power to
mortgage.

The trustees of the United Empire Club made default 
jj&espect of the payment of the mortgage money, and on 
-the 1st day of October, 1883, the" Western Canada Loan 
and Savings Company, in the exercise of their power of 
sale as mortgagees, conveyed to these defendants, the 
Canadian Pacific Railway Company, all their interests in 
the 87 feet 94 inches for the expressed consideration of 
825,000. This conveyance was duly assented to by the 
original lessors. Walsh had, as well, assigned to the Trust 
and Loan Company, (1) His interest in the lease to Toul- 
man, which was to be reassigned on payment of 86,000. 
(2) His interest in the lease to Brisley, which was to be
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\BALDWIN V. WANZER. 621r
reassigned on payment of $5,000. (3) His interest in the Judgment. 
1“‘° which was to be reassigned on payment of F„w J.
*4WU. (4) His interest in the lease to the trustees of 
the United Empire Club, which was to be reassigned oil 1 
payment of $8,000, and (5) His interest in the lease to 
Young, which was to be reassigned on payment of $3,000.

The Canada Life Assurance Company having, for Walsh, 
paid all these moneys to the Trust and Loan Company^ 
they (the Trust and Loan Company) at the request of 1 
Walsh, assigned all these leases (five in number) to the 
Canada Life Company, for the expressed consideration of 
$20,000. This 
December, 1877.

• By an indenture dated the 4th day of December Wh, 
which -recites, amongst other things, the two original 
leases, and the above five leases which had been assigned 
to the Trust and Loan Company, Walsh assigned , alî his 
interest in these five several leases, and in .another inden­
ture, dated the name 4th day of December, 1877, to the 
Canada Life Company for the expressed consideration of 
$25,070.81. ~x P\

The original lessors by deed poll dated thesame 4th day. 
of December, 1877, after reciting the two original leases to 
Walsh, and the five leasfes from Walsh to Toulman, Quinn 
Young, Brisley and the trustees of the United Empire 
rlub respectively, and the indenture of the same date (the 
Xh December, 1877), assented to the assignment of that 
date from Walsh to the Canada Life Company, and stated 
(covenanted I think) that so long as the original rents 
were duly paid, and the covenants in the original leases 
observed, so far as the same affected the lands embraced in 
these five leases, they would not clajm any forfeiture or 
right of forfeiture of the original lease's, or either of them, 
or any right of re-entry on the lands mentioned in these 
hve leases, or any part thereof, and that the rights of the 
Canada Life Company should not be prejudiced by any 
act or default of Walsh or of lny person or persons claim­
ing under him any estate or interest in the lands leased to 
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' Judgment. Walsh and not described in these five leases, or by any 

breach or non-perforinance or non-observance by Walsh or 
such person or persons, if any, of the covenants or provisos 
contained in the original leases, the consent, however, not 
to operate as a waiver of the covenant (as it is expressed).

The lands in respect of which it is now claimed that 
there has been a forfeiture are those embraced in the Young 
lease (30 feet) the 62 feet iljrinches embraced in the lease 
to the trustees of the club, and now in the hands of the 
defendants the Canadian Pacific Railway Company, arid 
the TO feet embraced in the Brisley mortgage (though so 
far as I am aware no action has been brought or entry 
malle in respect of this 70 feet). These lands are all em­
braced in the assignment to the Canada Life Company, 
and it seems to me that during the continuance of the 
interests of the Canada Life Company the plaintiffs 
debarred from claiming as against them a forfeiture by 

of any act of Walsh. This interest was, however, 
limited to the original term less one day. It seems that 
throughout, so far as expressed in the documents, and except 
as to the 12 feet, this one day remained. A somewhat 
curious feature is that in the underlease from Walsh to the 
trustees of the United Empire Club there is an agreement 
respecting the granting of a new lease for a period of twenty 

and eleven months to be computed from the termina-
neces-
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tion of the term by this underlease granted, which 
sarily included the last day of term in the original lease, 
and to this document the original lessors consented without 
any qualification whatever.

A similar agreement respecting a lease for a further term 
seems to be in each of the underleases made by Walsh to 
which I have had occasion to refer.

It appears that the Trust and Loan Company after the 
transaction with the Canada Life Company still held their 

tgage of the 25th of February, 1873, and that there 
balance due them upon it of $1,057.50. Whitney

age
% that 

on ] 
fron 
latte

‘1 j
of tl
the
(tho
gage
unde
morf
whic
eihbi

mor 
was a
had for years been acting as agent for Walsh. It was he 
who in fact had paid the moneys over to the Trust and
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Loan Company in the transaction of the assignment of the 
five leases. On the 8th of March, 1888, he (Whitney) took Fe 

mortgage from Walsh upon all Walsh’s interest in both 
the original leases for the sum of $1,060, and on the follow­
ing day paid the $1,057.50 to the Trust and Loan Company, 
and procured and had registered a discharge of their 
mortgage.

This was as I think upon the evidence clearly an advance 
made by Whitney for the purpose of paying, and which 

applied in paying off the balance owing upon 
gage made by Walsh to the Trust and Loan Company, with 
the full and unqualified consent of the original lessors 
The mortgage to the Ttust and Loan Company excepted 
the last days of the terms, but the mortgage to Whitney 
does not do so. The mortgage to Whitney is still unpaid 
■and unsatisfied.

This mortgage of the 8th of March, 1886, made with­
out the consent of the lessors is what, is relied upon in 
this action as a breach of the covenant, occasioning a for­
feiture and enabling the plaintiffs to avail themselves of 
the proviso for re-entry, to the end that they may repossess 
the lands as of the former estate and take and have all 
the buildings and improvements of the sub-lessors for no 
consideration whatever, ft should be stated that I have 
spoken of this land for convenience as so much front­
age on King street. It is not to be supposed from this 
that the underleases covering their respective frontages 
on King street-embraced all the land having the same 
frontage in the original leases. The land contained in the 
latter extended to Boulton street, now Pearl street Some 
of the underleases embraced the land from one street to 
the other, but some did not, and some land on Pearl street 
(though not a valuable portion) is embraced in the mort­
gage to Whitney, which is not embraced in any of the 
underleases havirig their frontages on King street. The 
mortgage, however, to the Trust and Loan Company of 
which Whitney procured the release and discharge did 
embrace the land on Pearl street
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At the trial it was conceded, and, after the amendment 
aforesaid, it must now be taken as clear, that there 
cannot be a re-entry by the plaintiffs in respect of the 

. aforesaid twelve feet of the land embraced in the original 
lease.

Judgment 

Ferguson, J.
>
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Balds 
suant 
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The proviso for re-entry is, I think, the one that is found 
in the Consolidated Acts of Upper Canada, of 1859, at 
page 914, which is that in case of a breach it ehall bo lawful 

1 for the lessor at any time thereafter, into and upon the 
>demised premises or any part thereof in tbo name of the 

• \ whole to re-enter, and the same to have again, re-possess
\ and enjoy, as of his or their former estate,

ft will now be convenient to state as briefly as possible 
the manner in which the plaintiffs claim title, and the right 
of re-entry upon the lands. t"'\

The late William Augustus Baldwin was the ownerjof the 
lands in fee. Desiring for some reason to make a provi-

1

Augu:
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arises. 

/ The 
Baldw 
are th

sion for the children of his first marriage, on the 23rd dnv 
of February, 1852, he executed a„ conveyance by way of 
lease and release, by which he granted, bargained, sold, 
released and conveyed these and other lands to the late 
Hon. Robert Baldwin and tile late Lawrence Hoyden (called 
trustees, and who, in certain events, would have become 
trustees), and their heirs and assigns for ever, to have and 
to hold to the use of him, the grantor, William Augustus 
Baldwin, for and during his natural life, and to the further 
uses of such appointment or appointments either by deed 
or deeds, or will or wills, as he, the said William Augustus 
Baldwin might,at any time.miako to and amongthe child­
ren or the issue of the children of his marriage before 
referred to ; and in defaull(of sucli appointment, then to 
the use of the said Hon.
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Heyden in trust for the same children, share and share 
alike.

The late William Augustus Baldwin by his will, made a 
devise of these, amongst other lands, to the same children, 

in number, which it was not questioned, was a good 
" ' appointment pursuant to the provisions of

seven 
and sufficient
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1.the conveyance to the Hon. Robert Baldwin and Lawrence Judgment. 

Heyden.
I need not, I think, refer further to this conveyance 

which contains special provisions, or to the will. It was 
not disputed that in this way these seven children became 
entitled to the reversion in these lands. Henry St. George 
Baldwin and Robert Russell Baldwin were appointed, pur­
suant to provisions contained in the deed of the 23rd of 
February, 1852, in the room and stead of the Hon. Robert 
Baldwin and Lawrence Heyd'en.and they and William 
Augustur.Baldwin in accordance with provisions in that 
behalf in the same deed, made the original leases by an- 
alleged breach of covenants in which the p 

H arises. No question is raised as to these matters,
■ / These seven children of the late William Augustus
■ Baldwin (with the exceptions, that will hereafter appear)
■ are the plaintiffs.
■ It was suggested on behalf of the plaintiffs, but,'as I
■ thought, not strongly urged, that these seven children did
■ not, under the circumstances, take the lÿgal estate, but
■ only an equitable interest. I

Ferguson, J.
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am not of this opinion, I 
think these seven children took the legal estate in fee.

William Augustus Baldwin died on the ninth of June, 
1883, and upon his death these children took their inter­
ests. They then, as I think, became tenants in common in 
fee, subject to the leases ; that is to say, owners in fee in 
the reversion, they having the légal estate, and holding as 
tenants in common.

\

By an indenture made on the 18th day of February, 
1888, James Buchanan Baldwin, one of these seven child­
ren conveyed his undivided one-seventh share or interest 
in these as well as other lands, embracing the 125 feet * 
above mentioned, to Elmes Henderson and John T. a™»ll 
to have and to hold to them, their heirs and assigns, to 
and for their sole and only use forever, as joint tenants, 
and not as tenants in common.

On the same day, the 18th day of February, 1888, Hen­
derson and Small executed an indenture called a “ Decla­
ration of Trust.”
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■ witlThis recites that Elizabeth Baldwin, the wife of JamesJudgment.

Ferguson, J. B. Baldwin, had conveyed to Henderson and Small as joint 
tenants, certain other lands and premises,

According to this document, Henderson and Small 
to stand possessed of all such lands and premises upon the 
trusts therein set forth, which stated shortly were : At their 
discretion to sell, lease, mortgage and collect the whole or 
any part ; to receive all moneys so arising, and after pay-, 
ing expenses to pay and apply the same as James B. 
Baldwin and his wife, should respectively direct with re­

gard to their respective properties, and the respective pro­
ceeds thereof ; and at any time after the expiration of 
four
direction" of James B. Baldwin and his wife respectively, 
to reconvey, reassign, and retransfer to them respectively, 
all or any such portion or portions of the property as should 
remain unsold'or undisposed of. And in the event of the 
decease of James B. Baldwin and his wife, or either of them, 
then in such manner as they should respectively desire or 
appoint with regard to their respective properties by deed 

i or will ; and in default of any such devise or appointment 
then in trust for those who should be entitled according to 
the laws of descent affecting the property.

Henderson and Small have not sold or otherwise dis­
posed of the one-seventh interest in this reversion. They 
still hold it as it was conveyed to them. They are parties 
plaintiffs. They executed the renewal lease that was made 
of the 126 feet, and James B. Baldwin did not do so. James 
B. Baldwin, was made a party by amendment after the 
trial. He was not a party to the action in the beginning. 
Nor was the indenture called the Declaration of Trust in 
evidence till after the trial. It was received at the time 
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■ with disapproval, was doubtless the law of England on the Judgment, 

aubjecytill the passing of 22 & 23 Vict. ch. 35, secs. 1 and Fergmon, J. 
2 ; and the law on the subject in this country till the 
passing of 29 Viet. ch. 28, secs. 1 and 2, now, sections 12 
apti 13 of ch. 143, R. S. 0. 1887.

I In an edition of Woodfall’s Landlord and Tenant before 
I the passing of that Act in England, it is said to have been 
I long before laid down that if the lessor license the lessee
I to alien part, he may alien the residue without license ; for
j the lessor cannot enter, because if he should enter for the 
I condition, he should enter upon the entire as it was 

limited ; and if he should enter upon the entijt, he would 
destroy that which he had licensed to be aliened, which he 
cannot do, and therefore upon a proviso that a lessee and 
his assigns shall not alien without license, if the lessor give 

i license, the condition is entirely destroyed and the assignee 
| may affen -ards assign or demise the whole or any part of 

the terml vi ithout license, for the condition is considered 
! as gone. Where is also a reference to Brummell v. Macpher- 

son, 14 VesrJr. 173, as well as to Dampor’s Case, and if the 
| law had remained as it formerly was, I apprehend the plain­

tiffs could not avail themselves of this alleged breach of the 
! covenant.

In a subsequent edition of the .same work (1881), at p.
627, it is said : “ The unreasonable doctrine of Dampor’s 
Case that a license to assign or sublet, operated as a total 
waiver of the condition against assigning, or subletting, 
such condition being considered as an entire thing, not 
capable of being waived or released as to part only, 
was never overruled. It was however abrogated by 
statute 22 & 23 Viet., ch. 35, which, it will be observed, 
applies to all kinds of license.” As I understand their 
argument on this immediate subject, the difference between 
counsel is as to the meaning of section 13, the former 
section 2, which is in respect of the restricted operation of 
partial licensee For the defendants it is contended that 
this section 13 being one providing for a particular case or 
class of cases, should be read by itself, and not in conjunc-
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Judgment tion with section 12, and that when so read the meaning is 
Ferguaon, J. that when there has been a license as to part, the residue 

or remainder of the property is, in respect to licenses of 
the lessor, as it was at common law, and before the pass­
ing of the Act. On behalf of the plaintiffs, the contention 
is, that the two sections 12 and 13,’should be read together 
in dealing with a case of partial licenses ; and further, that, 
even if in such case section 13 must be read by itself, the 
meaning is that the license given is confined, in its effect, 
to the actual matter specifically authorized to be done.

Section 12|provides that, Where a license to do any act, 
which without suclylicense, would create a forfeiture, or 
give a right to re-enter under a'condition or power reserved 
in a leafee heretofore granted, or to be hereafter granted, 
has beep, at any time since the 18th day of September, 
1865, givènjo a lessee or his assigns, every such license 

^ shall, unless otherwise expressed, extend only to the per­
mission actually given, or to any specified breach of any 
proviso or covenant made, or to be made, or to the actual 
assignment, under-lease, or other matter thereby specifi­
cally authorized to be done, but not so as to prevent a 
proceeding for any subsequent breach (unless otherwise 
specified in such license), and all rights under covenants 
and powers of forfeiture and re-entry in the lease contained, 
shall remain in full farce and virtue, and shall be available 
as against any subsequent breach of covenant or condition, 
assignment, under-lease, or other matjter not specifically 
authorized or made dispunishableHy such license, in the 
same manner as if no such license had been given; and the 
condition or right of re-entry shall be, and remain in all 
respects, as if such license had not been given, except in 
respect of the particular matter authorized to be done.

Section 13 provides that, Where in a lease heretofore 
granted, or to be hereafter granted, there is a power or 
condition of re-entry on assigning, or underletting, or 
doing any other specified act without license, and at any 
time since the 18th day cf September, 1865, a license has 
been or is given to one of several lessees or Co-owners to

THE ONTARIO REPORTS.
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I assign or underlet his share or interest, or to do any other Judgment.
I act prohibited to be done without license, or has been or Ferguson, J. 
I is given to a lessee or owner, or any one of several lessees 
I or owners, to assign or underlet part only of the property 
I or to do any other such act as aforesaid in respect of part 
I only of such property, such license shall not operate to 

I destroy or extinguish the right of re-entry in case of any 
I breach of the covenant or condition by the co-lessee or co- 
I lessees or owner or owners of the other shares or interests 

in the property, or by the lessee or owner of the rest of the 
f property (as the case may be) over or in respect of such 

shares or interests or remaining property ; but such right 
of re-entry shall remain in full force over or in respect of 
the shares or interests or property not the subject of such 
license.

\ It was conceded that if section 12 properly applies to 
cases of partial licenses, such as the present one, there 
would not be ground for contending that the license as to 
part would extend in its effect to anything but the per­
mission actually given, or to any matter not specifically 
authorized or “ made dispunishable ” by the license ; and, 
assuming this to be so, a license as to a part could not be 
made available to the lessee or his assignees in answer to 
an action for any other or subsequent breach of the cove­
nant

The argument, however, as I have already said, was that 
section 12 does not so apply, and that in the case of a 
licence or licenses as to part only, the provisions of section 
13 alone apply.

When the parts of section 13 that apply to cases in 
which the lessor, or all the lessors together, have given a 
license to a single lessee, or all the leasees together, in 
respect of an alienation of part only of the property leased 
are extracted from the body of the section, they seem to 
me to readfthus :

“ Where (the lease being of the character described) a 
license his been given by the lessor to the lessee to assign 
or underlet part only of the property leased, such license 

81—VOL.XXII.O.R.
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Judgment. shall not operate to' destroy or extinguish the right of re- 
Fergueon, J. entry, in case of any breach of the cpvenànt or condition 

by the lessee, over or in respect of the remaining property ; 
but such right of re-entry shall remain in full force over 
and in respect of the property not the subject of such 
license.”
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It |s suggested in Watter’s Property Statutes, at p. 13, 
that the first section of the English Act, which is the same 
in effect, if not identical in words, as our section 12, might 
conveniently be made much shorter without destroying or 
changing the real effect, and if one should treat our se& 
tion 12 in the way suggested, it would read thus : “ Where 
a liçense to do any act which without such license wou^d 
create a forfeiture, or give a right to re-enter under a con­
dition or power reserved in a lease heretofore granted, or 
to be hereafter granted, has been at any time since the 
18th day of September, 1865, given to a lessee or his 
assigns, the condition or right of re-entry shall be and 
remain in all respects as if such license had not been given 
except in respect of the particular matter authorized to be 

, done.”
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One may, as I think, for the purposes of the present 
case, look at these abbreviations of the two sections as and 
for the sections themselves.
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The author*)! the same work after pointing out the, dif­
ficulties in construing section 2 (13), and the absence,^of 
any apparent necessity for it, says, it must be admitted 
that the section by providing that the right of re-entry 
should remain in full force over or in respect of the pro­
perty not the subject of the license in the event of a breach 
of condition by the owner or owners of such remaining 
property has favoured the inference that the property which 
was the subject of the license was nôt to be liable to for­
feiture for breach of .condition with respect to the remain­
ing property, and that the lessor’s right of re-entry over the 
remaining property was only to accrue in the case of a breach 
of condition by the owner or owners thereof in relation to 
such property. In other words, that the object of the
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legislature in the section was to create a severance of the Judgment, 
condition as between the assignee of the part assigned with Ferguson, J. / 
license and the owners of the remaining part. The author 
then expresses the opinion that the consequences that 
would result from such a construction are sufficient to pre­
clude the notion that it could have been intended hy the 
legislature, and says, that it would, in fact he needful, in 
such a view, altogether to withdraw the case o( a license 
granted to a part owner from ijjie operation of section 1 
(12), the effect of which" would necessarily be to leave the 
lessor without any right of re-entry in respect of such 
part. And after again pointing out" that the section is 

_ unskilfully framed, says that it would probably be held 
- to amount to no more than an informal affirmance of the 

application of section 1 (12) to the case of a license granted 
to a parp owner of leaseholds, or to the owner of the entirety 
in respdet of a part only of the demised property.

In Edward’s Law of Property in Land, 2nd ed. (1891), the 
authoysays, at p, 105 : “ And a license to do an act which, 
without such license, would create a forfeiture or give a 
right to re-enter is (unless otherwise expressed) to extend 
only to the permission actually given, or to the matter 
thereby specifically authorized, and is not to prevent any 
proceeding for any subsequent breach. And the operation 
of a license given to one of several lessees or in respect of a 
part of the land is similarly restricted,” the ahthor re- 

^/ferring to >oth sections of the Act. |
What is said in Redman and Lyon’s Law of Ba 

and Tenan't13rd ed., 1880, at,p. 345, indicates the view that 
notedthgtaudjhg a license to assign as to part of the 
property and an assignment of such part, the right of re­
entry remains (on breach of covenant or condition), as to 
the remaining part of the property. One may, I think, 
fairly say that the general silence of the booksyin regard to 
the meaning of section 2 (our section 13), is remarkable, 
seeing that the section has existed since 22 & 23 Viet, 
eh. 36, in England.

In Maxwell on the Interpretation of Statutes, 2nd ed.
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Judgment, p gfi| the author in speaking of presumptions in interpreta- 
Fergueon, ,],^ion says : “ One of these presumptions is that the legisla- J tore does not intend to make any alteration in the law 

I beyçnd what it explicitly declares either in express terms 
I or by unmistakable implication ; or in other words beyond 
) the immediate scope and object of the statute. In all

THE ONTARIO REPORTS. X
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general matters beyond, the law remains undisturbed.”
Much difficulty as there may be, and no doubt is, in dis- 

’ covering the full meaning and operation of this section 13,

la

it
it seems to me that it does expressly and unequivocally 
say this much : that when the lease is of the character 
mentioned, arid there has been a license by the lessor as to 
part of the property leased, in respect of an alienation of 
such part the right of re-entry nevertheless remains in 
full force over or in respect of the remaining property, not 
the subject of the license.

It is conceded that there has been such a license in res­
pect of the 12 feet of this property that the lessors are 
precluded from re-entering upon this part. The plaintiffs 
say that they have nevertheless the right, on breach, to 
re-enter upon the remainder of the property not the subject 
of such license.

This the defendants deny, saying, amongst other things, 
that there cannot be a re-entry upon a part of the property 
only because the proviso is for a re-entry into and upon 
the demised premises, or any part thereof, in the name of 
the whole, and the same to have again repossess and enjoy 
as of the former estate, etc.

This proviso by contract must, as ! think, be read in con­
junction or connection with, or in the light of the statute, 
and when the occasion arises where, as here, it is contended 
that there is the right of re-entry upon the remaining part 
of the premises not the subject of the license, such part 
becomes for the purposes of re-entry the whole, for it is in 
respect of this part that the right of re-entry according to 
the words of the statute remains in full force.

I therefore think that notwithstanding the license or 
consent as to the 12 feet there may be the right to re-enter
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upon the remaining part of the property leased, it being Judgment.
Ferguson, J.

preta- 
egisla- 
le law 
terms 
eyond 
In all

considered for such purpose as the whole.
For the defence it was further contended as I understood 

the argument that where"\there has been an alienation of 
pary&f the property leased'mithorized by a license of the 
lessor, the remaining part of the property is as at 
law.
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This contention must, as it appears to me, rest upon the 
ideas that the 13th section alone applies to thfe case of a 
license and alienation of part of the property ; that section 
12 has no application to such a case, and the fact that 
tion 13 nowhere oh its face says that the effect of the license 
shall be restricted to the act specifically authorized as does 

-* section 12.
This view as to the meaning of section 13, and the 

sequences following, that the remaining part of the pro­
perty leased is left as at common law, notwithstanding the 
passing of the Act, when placed side by side with the 
admitted meaning o£ section 12, seems to present a state 
of the law, or rath A, a supposed state of the law, that I 
cannot think was ever intended by the legislature. I 
not sec any reason why, in a certain event, which may be 
comparatively trifling and unimportant, nearly the whole 
of the estate under lease should be left as at common law 
when one looks at the spirit of the legislation as manifested 
by the provisions of section 12, the same as section 1 of tire 
English Act.

The argument that as section 13 seems to apply itself to 
a particular case or class of cases, its provisions alone, to 
the exclusion of the provisions of section 12. should be 
looked at in considering such case, or any case of such 
class, seems very forcible. This and the presumption 
above mentioned referred to in Maxwell In Statutes, at 
p. (16 that, the legislature does not intend So make any 
change in the law beyond what it explicitly declares either 
in express words or by unmistakable implication, in other 
words, beyond the immediate scope and object of the 
statute as well as some decided cases expressing the same 
thing were employed in support of the contention.
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Judgment. Where the words of an Actpre clear, they in 
Ferguson, J. lowed, though they lead to^an absurdity. If'they admit 

of two or more interpretations, then they are not clear, and 
if one interpretation would lead to what is very unreason­
able or absurd and the other would not, the interpretation 

• that would not lead to or towards a very unreasonabl^or 
* absurd thing should be adopted. It is conceded that the 

words of section 13 are not clear. As to this I cannot do 
better than refer to the comments of Mr. Watters on sec­
tion 2 of the Imperial Act. The question here, however, 
is iy>t so much as to the true interpretation of either sec- 

» tion as whether or not the two sections should be read 
together, so that the provisions ’ of both may in certain 
cases apply.

It seems to me that leaving nearly the whole of the 
estate embraced by the lease, as at common law, in the 
circumstances above, where one takes into consideration 
the admitted meaning and effect of section 12, and that it 
would have been sufficient to meet all cases if section 13 
had not been passed at all, and what seems to have been 
the motive or object in changing the law by passing the 
statute, would be a very unreasonable thing indeed, and 
might, as I think, be fairly said to be absurd.

In the present case, the assent of the lessor was as before 
stated, respecting 12 feet only of the 175 feet. According 
to what is contended for, the remaining 163 feet would be 
left as at common law. I feel delicacy in offering an 
opinion, but the conclusion at which I have arrived is, that 
section 43 is a thing additional to and in aid of section 12, 
and that the provisions of both sections may be employed 
in a case presenting facts rendering it needful so to do, and 

' that, in the present case, the provisions of both sections are 
to be read, and so far as needful, applied, though the 
assent or license has relation to the small part only as 
above.

As to the assent to the grant by Walsh of the underlease 
to the trustees of the Vhitedpmpire Club containing an 

agreement for the granting by Walsh to them of a new
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or renewal underlease for the term of twenty years and Judgment, 
eleven months, to be computed from th#*t>fid of the term by j.
that underlease granted, which period or term would neces­
sarily include and comprehend the one day of Unoriginal 
term,not embraced in the underlease then granted to these 
trustees, this seems to me only an assent, in addition to 
the license to grant the underlease for the term mentioned 
in it, to the creation.of an interest in the nature of an 
intéressé termini, dependent upon the contingencies 
tioned in the underlease, and those contained, in the original 
lease, the contemplated period of which interest would 
terminate one month and one day prior to the determina­
tion by effluxion of time of the term of a renewal lease to 
Walsh, should the same be granted in pursuance of the 
provisions in that behalf in the original lease. It was not 
an assent to the granting of any estate in the land beyond 
the term of the underlease, and Ido not see that, as against 
the plaintiffs, in their contention here, it adds anything to 
the force of the assent to the granting of the underlease, if 
it had not contained this provision or agreement.

It was, on behalf of the defendants, contended that the 
action to recover possession bV reason of a forfeiture, and 
the right of re-entry does not 1 to, or cannot be maintained 
when brought after the expiration of the term granted by 
the lease for an alleged breach during the term so granted.
That this contention cannot prevail in cases where the 
lease contains an agreement or covenant for the granting 
of a renewal lease for a further term, seems clear from the 
case Thompson v. Guy on,5 Sim. 65; see also Foa’s Land­
lord and Tenant, p. 229.

Counsel for the defendants did not dispute the general 
proposition that the titles of sub-lessees who claim under 
the original lessee are liable to be defeated by an actor 
default of the original lessee, occasioning a forfeiture and 
giving the right to re-enter when taken advantage of by 
the original lessor. Yet authorities were cited in support 
of the proposition : Greswell v. Davidson, 56 L. T. R. 811 ;
Fildes v. Hooker, 3 Madd. 193, 2 Mer.424; Sheard v. Ven-
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Judgment, cibles, 36 L. J. Ch. 922, 16 W. R. 1167 ; Webber v. Smith, 
FerguBon, J. 2 Vern. 103; Blake v. Phinn, 3 C. B. 976 (note) ; Hag­

gard v. Ci'iddle, 22 Beav. 477.
The contention of the defendants that the assent of the 

lessors to the assignment to the Canada Life Company, 
containing the agreement or covenant of the lessors before 
alluded to, prevents the plaintiffs from taking advantage 
now of the alleged forfeiture, cannot I think prevail. 
The interests of that company came to an end one day 
before the expiration of the term granted by the original 
le^se. As against them there could not have been a re-entry 
for breach during the continuance of their interest, but I 
do not perceive why such should continue to be the case 
after their interest ceased as against others in whose favour 
there was no such agreement or covenant of the lessors. 
If the plaintiffs had had notice of the alleged forfeiture 
during the continuance of the interest of the Canada Life 
Company their position would have been embarrassing, for 
their agreement not to take advantage of such a breach 
as against that company was binding upon them, and there 
would be difficulty,at least,in their recovering the rents with 
notice without waiver of the breach. Unless, however, it 
is made appear that they had such, notice the embar­
rassing case did not arise. I do not think it a case of the 

-right of action being suspended by act of the parties, and 
therefore gone. It was also contended for the defendants 
that the notice and appointment of an arbitrator for the 

ose of determining the amount of the rent to be
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reserved by the contemplated renewal lease vva^tm unequi­
vocal act of the plaintiffs, and was an election not to take
advantage of the now alleged cause of forfeiture. The 
acts, as acts, were I think of an unequivocal character. I 
am, however, not able to see how there could be an election 
unless at the time the plaintiffs had notice or knowledge 
of the alleged cause of forfeiture. It was endeavoured to 
be shewn that there was notice to the plaintiffs’ solicitor 
by reason of his having made or caused to be mode certain 
searches in the registry-office in respect to matters pertain-

•a



mss T

[VOL.

Smith,
; Hag-
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ing to the arbitration respecting the lease of the 125 feet, Judgment.
and otherwise. I think, however, that the defendants failed „ ~---- T
in this effort. Ferg««on,J.
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It was contended that the plaintiffs were affected with 
notice of the mortgage to Whitney, the alleged cause of 
forfeiture, which was registered as aforesaid in 1886, be­
cause they, the plaintiffs, had on the 16th day of June, 1890, 
caused to be registered a surrender Of lease from one W. 
H. 0. Kerr, and another surrender from one Wm. Cotterill 
on the 7th day of August, 1890, these leases having been 
upon respective parts of the original lots or one of them 
embraced in the Whitney mortgage, the alleged cause of 
forfeiture.

if

In the case Boucher v. Smith, 9 Gr. at p. 353, the law 
on the subject to be concisely stated by the late 
V ice-Chancellor Esten. He said that registration is notice 
of the thing registered lor the purpose of giving effect to 
any equity accruing from it ; but it can be notice of any 
gi\en instrument only to those who are reasonably led by 
the nature of the transaction in which they are engaged, 
to examine the register with respect to it.

Adopting this as the rule, I think this contention should

seems

:

:

fail. il
HThe lease of the 175 feet expired on/ the first day of 

July, 1890. There was notice to the plaintiffs of the 
Whitney mortgage,.now relied on as a caiise of forfeiture 
on the 30th day of October, 1890, and, I think, not sooner.

The defendants contended that by the conveyance of 
the 18th of February, 1888, from Jâmes B. Baldwin to 
Henderson and Small, there was a severance of the rever­
sion, and that as a consequence of this the right of re-entry 
for condition broken was destroyed.

It will, be remembered that the lessors were William 
Augustus Baldwin, Robert Russell Baldwin, and Henry 
St. George Baldwin.

No objection was taken in respect of the reversion 
ing from these to the

pass-
seven children of William Augustus 

Baldwin, nor could there be, for it came to them by devi 
82—vol. xxn. o.a
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judgment, which was said to bV an act of law. This was conceded.
I have before said that, in my opinion, the seven children 

the legal owners in fee of this reversion. This was,
I think, the effect of the original conveyance and the 

devise or appointment. ^
The contention is based upon the fact, as stated, that 

there was a severance of the reversion by a conveyance, 
the act of the parties.

In Dumpor'a Oam, Smith’s L. C. 8th ed,, Vol, I„ pp. 49 and 
50, jt is said that there could not bo an entry for the oondi- 

■ -tien broken, because the condition being entire, could not 
be apportioned by act of the parties, but by the sever- 

of a part of the reversion, it is destroyed in all. It 
is, however, also laid down that the condition might be 
apportioned in two easi^s : (1) By act of law ; and (2), by 
alpt and wrong of the lessee,

Further on in the same case, p, 50, it is said that he who 
enters for a condition broken, ought to bo in of the same 
estate which he had at the time of the condition created, 
and that he cannot have when he has parted with the 
reversion op part : Co. Litt. 80 b.

Wright v, Burroughs, 8 C. B. p, 009, Wilde, 
C. J., speaking of some authorities that were cited, said : 
“ Most of them are applicable to assignments of the 
sion of part of the property. It is clear that an assignee 
of part of the reversion in that sense cannot take advantage 
of condition broken. But here the whole reversion came 
to the defendant." What the case decided was that the 
grantee of part of the grantor’s reversionary interest in the 
whole of the property is an assignee of the reversion within 
32 Hen. 8, ch. 34, but the grantee of the whole reversionary 
interest in part of the property is not such an assignee.

In Leith’s Real Property Statutes, at p. 10, the learned 
author says: if the party claiming the benefit of 
dition giving the right of entry have conveyed the 
sion of part to a stranger, the condition is destroyed in 

See also Knight's Case, Coke, part 5, p. 118, 
Sections one and two of 22 & 23 Viet, ch. 86, did not affect
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this proposition, nor did or do our corresponding sections Judgment. 
12 and 13 before refeired to. Section 3 of 22 & 23 Viet. ch. Fer^^j. 
35, to which section 7 of our present Landlord and Tenant 
Act, ch. 148, corresponds, provides for cases of severance 
of the reversion where the rent or other reservation has 1 
been apportioned, and gives the benefit of conditions or 
powers of re-entry for nonpayment of original rent or 
other reservation, but does not extend to or provide for re- 
«ntiy in case of severance of the reversion, for condition 
broken by assigning or subletting without leave or other­
wise than by nonpayment of the original rent or other 
reservation.

The law on the immediate subject in England 
have remained in this condition until the passing of the 
■Conveyancing and Law of Property Act of 1881, 44-45 
Viet. ch. 41, the 12th section of which* provides that “ not­
withstanding the severance* by conveyance * * of the 
reversionary estate in any lands comprised in a lease and 
notwithstanding the avoidance or cesser in any other 
manner of the term granted by a lease as to part only 
of the land comprised therein, every condition or right 
of re-entry and every other' condition contained jjn the 
lease shall be apportioned and shall remain annexed to 
the several parts of the reversionary estate as severed 
etc.”
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There is, I think, no such enactment as this 12th section 
of the Imperial Act of 1881 in this country ; and, I think, 
I may venture to say that the law here on the immediate 
■subject is the same as the law was in England immediately
Yl881the PaaSi”g °f th“ 12th 6ection of the Imperial Act

The case then is that thesele. seven persons, tenants in 
■common of the reversion, holding equal shares thereof, and 
having the legal estate, one of them, James B. Baldwin, 
makes this conveyance (the contents of which I have before 
■referred tç) to the plaintiffs Henderson and. Small of his 
interest, to be held by them as joint tenants, and 
tenants in common.
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Th,>Judgment, respectively holding the remaining six undivided one- 
Pergeeon, J. seventh parts of the reversion in bringing this action.

Even the four years mentioned in the conveyance had not 
expired when the action was brought, if this would make 
a difference.

At the time the action was commenced Henderson nnd 
Small had the legal estate in this one-seventh as joint 
tenants. The amendment before referred to, made after the 
trial, was for the purpose of putting in evidence a document 
called a Declaration of Trust in favour of James B. Baldwin, 
and making him a party plaintiff, to the end, as I supposed, 
thpt all persons having any interests, legal or equitable, in 
this reversion, should be before the Court. I cannot, how­
ever, see that this Declaration of Trust can make a differ­
ence, or undo that which I cannot but think was done by 
the conveyance to Henderson and Small, namely, a sever­
ance in fact and in law of this reversion.

It was contended that the evils, or the inconvenience and 
wrong to the lessee, which were said to be the reason for 
the rule of law in cases of the severance of the reversion, 
could not arise in the present case, because any one of the 
tenants in common of the reversion could recover in eject­
ment for the whole, and that the Court would relieve 
against any subsequent trouble to the lessee that might 
arise, the case Doe <1. Lwlham v. Fenn, 3 Camp. 190, being 
referred to as to such relief, (a.)

In the case Dormer v. Bonier, tried before myself very 
recently, I was called upon to 'decide the single question 
as to whether or not a tenant in common can recover in 
ejectment against a trespasser in possession for more than 
his own share of the land, and I felt bound by the authori­
ties, as I understood them, to decide that he cannot, which 
I did, and I do not see that I need go over the authorities 
on the subject again here.

The case Doe d. Lulharn v. Fenn, was, as it appears to 
not at all like the present case, and 1 do not think the 

remarks of Lord Ellenborough in that case can be made 
to apply here.

I forfei 
I B. Bi 
I assun 
I re-enl 
I ” of thi 
I broke 
I right 

might 
by de 
matte 
intere 
is not 

] ch. It) 
l Hunt 

Statu 
i Thi 

as I t 
L ance o 
L whate 
| menti 
' them 

to ass 
The 

tinuec 
that 
partec 
the co 
Declai 
the pc 

y-conclu 
the re 
entry 
in que 
entry 
if the 
action 
to ent 
the ah

/
1

•r

8H H§
I

me,

(o) Unreported.



X

XXII.]

j Then the mortgage to Whitney, the alleged cause of Judgment.
! forfeiture, was made in 1886. The conveyance by James Wguson„J.

| B. Baldwin to Henderson and Small, was in 1888, and 
assuming that there was a breach which gave the right of 
re-entry, this right was in existence before and at the time 
of the conveyance. It was a right of entry for condition 
broken, the condition being the one referred to. Such a 
right of entry as the one contended for by the plaintiffs 
might pass by devolution : See R. 8. 0. ch. 108, sec. 11, or 
by devise, see ib. ch. 109, sec. 10; but, as I understand the 
matter, it would not pass by a conveyance of the land, or 
interest in the land. It seems that such a right of entry 
is not included or embraced in the provisions of sec. 9 of 
ch. 100, R. S. 0. : Hunt v. Bishop, 8 Ex. 675, at p. 680 ;
Hunt v. Remnant, 9 Ex. 635, at p. 641 ; Leith's Real Prop.
Statutes, pp. 72 and 73.

This right of entry (assuming that it existed) did not, 
as I think, pass to Henderson and Small by the convey­
ance of the interest in the reversion, and there is no writing 

L whatever other than the conveyance (which does not 
mention it at ail) by which it could have been assigned to 
them even if it were, for a moment, assumed to be possible 
to assign such a right founded on a past breach.

The right of entry (assuming that it existed and con­
tinued to exist) remained with James B. Baldwin, 
that is to say, it was not assigned by him, but he 
parted with the estate that he had. Under the terms of 
the conveyance made by him and the document called the 
Declaration of Trust, he would not be the one entitled to 
the possession. In these circumstances I can arrive at no 

, y conclusion but the one, that there was such a severance of 
the reversion as operated a destruction of the right of re­
entry for condition broken (such condition being the one 
in question here) even if it be assumed that the right of re­
entry would otherwise have existed, and, for this reason, 
if there were none other, I am of the opinion that this 
action fails and should be dismissed ao far as it has relation 
to entering upon the demised premises for or by reason of 
the altered forfeiture.

041BALDWIN V. WANZER.>01. !
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Judgment. The other case, Baldivin v. Warner, tried with this 
PergHion, J. rests mainly upon the same facts, but there'are some differ­

ences. Baldwin v. Wanesr is in respect of that portion 
of the 175 feet sublet by Walsh to Young, and now ap­
parently in the hands of the defendant Ince, the lessor to 
or landlord of the defendants, R. M. Wanzer & Co.

In the plaintiffs pleading they say that neither they 
any person on their behalf consented to the assignments or 
sub-leases under which these two defendants claim, and 
that they, R. M. Wanzer & Co., and Ince, are not entitled 
to any interest in the lands or the possession of the
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At the trial, it was a matter of contention, whether or 

not (this pleading—the statement of claim—sufficiently 
alleged as a breach or breaches, or cause or causes of for­
feiture, the fact that the assignments and underleases 
under which these defendants professed to hold were made 
and executed without the assent of the original lessors or 
the plaintiffs. The defendants contended that the plead­
ing does not do this, but only refers to the mortgage to 
Whitney as the cause of the alleged forfeiture, and besides 
that no sufjh consents were necessary, because the 
nant of the original lessee, Walsh, was not a covenant 
that neither he nor his assigns would assign or sublet 
without the assent in writing of the original lessor, and 
there was the assent to the subletting by Walsh to. 
Young.

If, however, the view that I have taken regarding the 
severance of the reversion and the effect of it in the other 
case, Baldwim v. The Canadian Pacific Railway Company, 
is the correct one, it is not necessary, so far as I see, that- 

■ I should determine either of these questions.
The lease from Walsh to Young was on the 7th April, 

1874, and was duly assented to. The transfer from Young 
to Clark Was about the first day of April, 1876. The 
transfer from Clark to Mulock was about the first day of 
October, 1878. The transfer from Mulock to Kerr 
about the twentieth day of April, lSSS^These documents.
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are not before me, but there are recitals of them in the Judgment, 

transfer from Kerr to Ince, a copy of which I have.
| Assuming, in favour of the plaintiff's contention, that 

such assignments or underleases being made by these / 
respective sub-lessees without the assent in writing of the 
original lessors or those representing them were breaches 
of the covenant not to assign or sublet, etc., and that the 
plaintiffs' pleading is sufficient to set them up as causes of 
forfeiture, they, and each of them, occurred at a date prior 
to the conveyance from James B. Baldwin to Henderson 
and Small, and each of them stands with respect to the 
alleged right of re-entry in thé same position as does the 
mortgage to Whitney, a raaUér dealt with in what I have 
said in the other action, Baldwin v. The Canadian Pacific 
Railway Company.

Thé assignment or underlease from Kerr to Ince bears 
date the 20th day of February, 1889 (after the date of the 
conveyance from James B. Baldwin to Henderson and 
Small). This fact does not, however, occasion any differ­
ence in the conclusion, if I am right respecting the sever­
ance of the reversion, because this would bek,destructive of 
the rights of re-entry for conditions broken regardless of 
whether the breach occurred before or after the date of 
the conveyance that operated the severance, although the 
assignee of a reversion not severed could take advantage 
of a breach of condition occurring after the assignment to 
him, but not of one occurring before such assignment to 
him.

Ferguson, J.
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There may be other minor differences between the two 
actions, but not, I think, such as to affect the result.

The severance of the reversion seems to me to have the
effect in both these actions. It was destructive of 

the right of re-entry for condition broken.
I am also of the opinion that this action of Baldwin and 

Wanzer, so far as it has relation to entering upon the de­
mised premises, for, or by reason of the alleged forfeiture 
fails, and should be dismissed.

In each of the actions, a claim is made for arrears, or
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Judgment alleged arrears of rent, for use and occupation and for 
Ferguson, J. mesne profits. Much was not said as to the particulars of 

these at the trial. I did not understand that any rent tjiat 
accrued during the term of the original lease, the twenty- 
one years, was unpaid. Assuming that there was not, and 
that the view I have taken as to the alleged forfeiture, is 
correct, 1 do not see how either rents, use, and occupation, 
or mesne profits, can be recovered by the plaintiffs in either 
actions.

There is in such case simply the right to the renewal 
lease, at a rent to be fixed by arbitration according to the 
original contract in that behalf.

Other questions of an important character were raised 
and argued at the trial, such as the effect of the plains 
tiffs having received certain moneys from the defendants, 
the Canadian Pacific Railway Company, as rent of the 
demised premises or part of them, after and with full 
knowledge of the now alleged cause of forfeiture, the 
mortgage from Walsh to Whitney, the power of the Court 
under the provisions of a certain statute to relieve against 
such a forfeiture as the one alleged, the propriety of this 
being done if the power were thought to exist, etc. But 
being of the opinion I have stated above, I do not see that 
it is necessary that I should consider these matters.

I am of the opinion, that both the actions should be dis­
missed, and they are dismissed with costs.

Both actions dismissed with costs.

XXII.
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Quant v. The Northern Pacific Railway Company.

Railwayh—-Connecting lines—Misdelivery of goods owing to mistake on 
connecting live—Principal and agent—Consignor and consignee.

The purchaser m Victoria, B. C., of goods from the agent of the plaintiffs 
there, ordered their shipment by the plaintiffs from this Province 
through an agent of the defendants in Victoria, the latter furnishing on 
behalf of his company a tag marked “ Via Grand Trunk Railway, and 
Chicago A North Western, care of Northern Pacifiô Railway, St. 
Paul.’ The defendants’ agent in Victoria sent this order and tag to 
their contracting freight agent in Toronto, who communicated with 
the plaintiffs in this province, and the latter shippihg the goods to 
their own order at Victoria, drew through a bank on the purchaser 
against the shipment with a shipping bill attach^, marking the goods 
«is above with the addition “ notify,” naming the purchaser, and ad- % 
vised the defendants’ agent in Toronto, who undertook to have the 
shipment looked after. The Grand Trunk Railway forwarded the 
goods in their own car, which went through ; each successive forward­
ing company signed a fresh shippihg bill and paid all charges up to the 
time of receipt, to the company from whom they received the goods. 
Before the goods reached the defendants’ own line, owing to a mistake 
in copying the waybill, another name was substituted for that of the 
plaintiffs, and in the defendants’ waybill the word “ order ” was left 
out. These mistakes were continued in the shipping bills over the 
other lines, until the shipmâht reached Victoria, when the goods were 
delivered to the purchaser, who refused to pay for them, and shortly
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that afterwards failed.

HM, that the goods were received by the defendants in this province by 
the Grand Trunk Railway Company, as their agents, upon a through 
contract to deliver them to the order of the consignor at Victoria, and 
that they were liable to the plaintiffs for their wrongful delivery.

! dis-

This was an action brought to recover the value of cer- statement, 
tain goods under the following circumstances 

The plaintiffs are pork packers, carrying on business at 
Ingersoll, Ontario ; one Mitchell in Victoria, British Col­
umbia, was their agent there. He contracted to sell to 
one W. W. Evans, a butcher there, for the plaintiffs, a 
quantity of hams and bacon. E. E. Blackwood was the 
agent at Victoria B. C., of the defendants' company, and 
through him Evans arranged for the shipment of the

ly.

. L.

goods by a letter drawn up by Blackwood and signed by 
Evans, as fbfio^s /
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Statement. " Northern Pacific Railroad Co.
\ “ Victoria, B. G., Station, June I Oth, 1889. 

“ James Quant & Co., Ingersoll, Ont.
“ Bear Sirs : 

ordered through 
Railway Co., to be shipped as per tog below.

“ Yours truly,

1

—Please deliver my shipment of bacon 
l Mr. James Mitchell, to the Grand Trunk

“ W. W. Evans.”
A printed tag was attached by Blackwood at the foot of 

the letter in the following words : “ Mark and ship this 
freight ,

“ Via Grand Trunk Railway 
" and ChicagOxand North Western,

“ care Northern Pacific Railroad,
"St. PaV/V

On 2; 
I in quest 
I “ Notify 

I pany at 
Railroad 
Pacific 1 
W. W. ] 
(lays’ de 
shipping 
perial B 
ments oi 
B. C., w 
payment 
wrote M 

1 thenuml 
hill, and 
Chicago, 
would lil 
toria. C 
have onl;

On 281 
receipt o 
instructe 
and requi 
and cond 
different 
despatch, 
have else 
see that I 
me of thi

i x.Ï; “ Be particular tonnarjt in full as above." X ;
This order, with the tag attached, was forwarded on | 

11th June, 1IK9, by Blackwood to W. E. Belcher, at j 
Toronto, Ont., «closed in tile following letter :— !

“ Northern Pacific Railroad Co. J 
Victoria Station, June 11 th, 1889. !

“ W. E. Belcher, Esq., N. P. Ry.—Dear Sir :
“ Acc. W. W. Evans' shipment of bacon.

Please look after this shipment at once and see that we get 
“ Yours,

Order att. ’

it.
“ E. E. Blackwood.”

Mr. Belcher was at this time the contracting freight 
agent for the Northern'T’acific Railroad, with office at 
Toronto, Ont., and his appointment had been notified by 
circular.

Upon receipt of the order from Mr. Blackwood,_ Mr. 
Belcher wrote to the plaintiffs enclosing the order in the 
following letter

" Northern Pacific Railroad,
“ Toronto, June 18th, 1889.

“ W. E. Belcher, Contracting Freight Agent, 
■ “ Office 64 Bay st., Toronto.

“ Jas. Grant & Co., Ingersoll, Ont.
* Gentlemen : I beg to enclose order from W. W. Evans,.
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of Victoria, B. C., to ship bacon ordered by that firm Statement, 
through Mr. James Mitchell. I also enclose you- cafd o| 
advice, and if you will kindly fill up when voii/make thl ' 

shipment send to me, I will trace and hurVy ft through f s' 
and advise you of delivery to consignees. Hoping to 
you soon, beg to remain,

OL*

■ 1647

;on
nk see

“ Yours truly,
W. E. Belcher, C. F. A.”

On 27th June, 1889, the plaintiffs shipped the goods 
in question to their own order at Victoria, B. 0., marked 

Notify W. W. Evans ” by Grand Trunk Railway Com­
pany at Ingersoll, marked as directed, “ Via Grand Trunk 
Railroad and Chicago and North-Western, care Northern 
Pacific Railroad, St. Paul." They invoiced the goods to 
W. W. Evans, at $1,569.13, and drew on him at thirty 
(lays’ date for the amount, attaching the draft to the 
shipping bill, and indorsing the shipping bill to the Im­
perial Bank of Canada, who indorsed and sent both docu­
ments on to the Bank of British Columbia at Victoria, 

I. JH B. c., with instructions to give up the shipping bill
payment of the draft. On 27th June, 1889, the plaintitls 
wrote Mr. Belcher advising him of the shipment and of 

att. ■ the number of the car, and enclosing a copy of the shipping 
hill, and saying, “ We gave instructions to reice car at 
Chicago, and if it does not cost over $2.50 each time we 
would like it iced at least twice between Chicago and Vic­
toria. Can you arrange this ? the Grand Trunk Railway 
have only instructed icing at Chicago.”

On 28th June, 1889, Mr. Belcher replied acknowledging 
receipt of copy of shipping bill, and saying, "I have 
instructed our agent at Victoria as to the lard delivery, 
and requested him to make prompt report of its arrival 
and condition. I have also requested our agents at the 
different points west to see that the car gets 
despatch, and that it is properly iced as it rejtit 
have also asked our General Freight Agent at St. Paul to 
see that the icing is as moderate as possible, and to advise 
me of the probable cost on future cars, and upon receipt
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Statement, of this information I will be happy to hand it to you.
You may rest assured that we will do everything for your 
interest in this business, and I hope to make a handsome 
record on this car as we have done in other cases not so 

W. E. Belchek, C. F. A.”
The car was iced several times on its yay, and the ex­

pense of doing so was charged to the freight account.
On 28th June, 1889, Mr. Belcher wrote Mr. Blackwood, 

agent N. P. R. R, at Victoria : “ I beg to advise you of G. 
Ï. R car 3334, loaded with lard and bacon by James 
Grant & Co., Ingersoll. I have requested our western 
connections to reice this car when required and give it 
goyd despatch. I trust you will be able to repprt favour­
ably on its condition and time. I enclose copies of ship­
ping bills for your private information.”

The Grand Trunk Railway Co. by their shipping bill, 
limited their liability as usual to the extent of their own 
line. They shipped the goods in car No. 3334 of their 
own line and sent with them a waybill describing the goods. 
Under the heading, “ Consignee and Destination,” was writ­
ten : “ Older Jas. L. Grant & Co., Victoria, B. C., viâ Chi­
cago and North-Western c/o Northern Pacific R. R. at St. 
Pauls,” and in red ink, “ advise W. W. Evans, Victoria, 
B. C. and under the heading of “ Rate,” was written, 
“ Through rate Ingersoll to Vic. B. C., $1.95 per 100 lbs. 
governed by Trans. Cont’l. Tariff, No. 18, for Paoific Coast 
points.” Another memorandum shewed the Grand Trunk’s 
proportion of the rate to be twenty cents per 100 lbs., and 
$40 as the total amount of freight to be collected on their 
account upon the total weight of 20,000 lbs. The next way­
bill is that of Chicago and North-Western Railway, who 
took over the goods from the Grand Trunk at South Branch 
Station. The clerk who copied from the Grand Trunk 
waybill in order to make a new waybill over the Chicago 
and North-Western Railroad, appears to have made a mis­
take, and under the head “ Consignee," wrote “ Ord. Jas. 
L. Ward & Co., Victoria, B. C., advise W. W. Evans, c/o 
Chicago and North-Western and Northern Pacific. The

«48 THE ONTARIO REPORTS.
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Chicago and North-Western Railroad proportion of the Statement, 
freight was $52 upon a weight of 20,000 lbs. This waybill 
is dated 21st June, 1889.

The next waybill is, that of the Northern Pacific, dated 
July 3rd, 1889. In this the word “ order,” is left out 
altogether, and under " consignee,” appears simply « Jas. L.
Ward & Co., Victoria, B.C. Advise W. W. Evans.” The 
Northern Pacific’s share of the freight appears to be 
$31931 from St. Paul to Tacoma. At Tacoma the North- 

Pacific Railroad handed the goods over to the Oregon 
Railway and Navigation Company, whose waybill to 
Victoria, B.C., follows that of the Northern Pacific Rail­
road. At Victoria, B.C, the Oregon Railway and Navigation 
Company handed the goods, with the waybill, over to 
their agents there, Messrs. Turner, Bee ton & Co. Each of the 
railway companies and persons through whose hands these 
goods passed, paid 'to the company from whom they re­
ceived them, according to custom, all the freight charges 
down to the time of their receipt of the goods, and Messrs.
Turner, Bee ton & Co, therefore paid to the Oregon Rail­
way and Navigation Company the whole freight charges 
from Ingersoll to Victoria—$454.75 in all.

No such firm as Jas. L. Ward & Co, existed in Victoria,
B. C, and upon the arrival of the goods, Messrs. Turner 
Beeton & Co. advised W. W. Evans, and a day or two after­
wards on his paying them the freight and their charges, 
they delivered the goods to him without further enquiry.
He refused to pay the draft for the price of thibgoods and 
subsequently failed.

On 13th August, 1889, the plaintiffs wrote Mr, Belche? - 
informing him that Evans had obtained the meat without 
paying for it and without their order, and. notifying him 
that they would look to the railroad company for pay­
ment of their goods. On 4th September, 1889, Mr. Bel­
cher wrote to the plaintiffs, saying the goods were “ handed 
to the Oregon Railway and Navigation Company in good 
order, and if delivered contrary to instructions, 
responsible to you and they to us.” The defendants, how-
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ever, subsequently denied any 'liability, and this action 
•was brought to recover the value of the goods.

XXII.]THE ONTARIO REPORTS.

Statement. goods 
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The action came on for trial at the Woodstock Autumn 
^Assizes, 1892, and was adjourned to Toronto, where the 

| ; : evidence was taken, and the case tried in October, 1892.■■: Wallace Nesbitt and Thomas Wells, for the plaintiff,
r-J , cited Grand Trunk R. W. Co. v. McMillan, IQ S. C. R
IM. 543; (fill v. Manchester etc. R. W. Co., L. R. 8 Q. B. 186,

191; McGill v. Grand Trunk R. W. Co., 19 A. R. 245 
Hi \ ^ Mu$pktfm,p vSjLancashire & Preston Junction R. W. Co., 8

W. 421 ;WoqçTs Railway Law, 1885 ed., vol. 3, pp. 
157 1 573, and note^578, 1588, 1590, 1594, 1602;

ï / ^^JMylton v. Midland R. Co., 4 H. & N. 613f

Hill...  / "Bigelow, Q. C., cited no/cases.

IjSI V / November lfith, 1892. Street, J. : *—

Mr.
the de 
ronto, 
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of thei 
attache 
in the 
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pected 
« I ants’ 1 

The 
interest

Evans, the purchaser of the goods in British Columbia, 
having the right to name the mode of transit, arranged 
with Blackwood, the defendants’ agent there, that it should 
be forwarded by Grand Trunk Railway and Chicago and 
North-Western Railroad to the defendants’ care in St. Paul. 
The order to this effect having been forwarded by the agent 
at Victoria to Belcher, the defendants’ agent in Toronto, w as 
by him forwarded to the plaintiffs with a request that he 

’woulc^ip the goods marked in the prescribed manner, and 
the plaintiffs did as they were directed. It was therefore in 
accordance with an agreement entered into with the defen­
dants’ agent that the goods were shipped by the Grand 
Trunk Railway to the defendants’ care. The motive of 
the defendants was plainly to secure the profit from carry­
ing this freight across the continent to themselves instead 
of allowing it to go by one of the competing lines. The 
defendants, I think, must be taken to have received the

* After setting out the facta of the case aa above.
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goods at Ingersoll by their agents the Gyand Trunk Rail- Judgment, 
way Company upon a contract to carry them and deliver 
them safely to the order of the consignor at Victoria, B. C. 
this contract was broken by their delivering the goods to 
a person other than the consignee, and the plaintiffs having 
lost the value of the goods by their having done so is, I 
think, clearly entitled to recover.

Mv. Belchgr is clearly shewn to have been held out by 
the defendants as their contracting freight agent at To­
ronto, and to have held himself out to the plaintiffs 
having that position. It must be taken that he had 
authority to contract-with the plaintiffs for the carriage 
of their goods iiY^the usual way. Tags similar to those 
attached to Evans’

Street, J.

sumn
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ntiff,
3. R.
186, as
245

'Jo., 8
PP-

602; rderare shewn to have been commonly 
in the hands of the defendants’ freight agents, and shew 
the nature of the arrangements into which they 
pectcd to enter in order to secure freight for the defen­
dants’ line from points beyond its limits.

The plaintiffs should have judgment for $1,559.13, with 
interest from .1 uly 31st, 1889, and full costs of this action.
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The * Upon motion made in this case before the Divisional Court upon 

January 14th, 1893, by way of appeal from the above judgment, Boyd, 
and Robkrtson, J., composing the Court, the motion wai dismissed 

with costa.—Rep. /
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[CHANCERY DIVISION.) 

Reoina v. Davis.

Criminal law—Jurisdiction of the Chancery Division in criminal matter«.

On an appeal from an order for a certiorari, which the Judge (Ferguson, J.) 
granting it, refused to make returnable in the Chancery Division

Held, per Robertson, J., That the Chancery Division of the High Court 
of Justice has no jurisdiction in criminal mutters.

Held, per Meredith, J., That it has : and ought to exercise it.
Boyd, C. While adhering to his view as expressed in Heyina v. BirchaU, 

19 O. R. 697, that it has, thought that when.tbere is an enually divided 
opinion for and against jurisdiction entertained by the individual 
Judges constituting the Division,* it would be unseemly that by a mere 
Occident, such as the constitution of the Court, jurisdiction should be 
affirmed on one day and negatived on the next ; and os there was juris­
diction in the other divisions of the High Court he agreed with 
Robertson, J., that the motion be not entertained.

This was an appeal from a judgment of Ferguson, J., 
who had made an order in Chambers for the issue of a writ 
of certiorari returnable in the Common Picks Division of 
the High Court, he, refusing to make it returnable in the 
Chancery Division on the ground that the latter Division 
had no jurisdiction in criminal matters, as expressed in his 
judgment in Regina v. Bircltall, * 11) 0, R. 697.

The appeal was argued on J nno 11th, 1892, before a Divi­
sional Court composed of Boyd, C., and Robertson, and 
Meredith, JJ.

Statement.

DuVernet, for the appeal. There is only one High 
Court now, and all the Divisions can exercise all the juris­
diction of the High Court, and the jurisdiction is general : 
O.J.A. secs. 35,60. A decision of any one Division is a deci­
sion of the High Court : Per Patterson, J. A., in Re Hall, 8 
A. R. 135 ; and that case was a criminal matter from the 
Chancery Division. The Higli Court is a Court, and the 
different Divisions are parts of that Court: Regina v. Bunt­
ing, 7 0. R. at pp. 124, 125. There is now no Court

* Ferguson, J., hud held in heyina v. BirchaU, eupra, that there was 
no jurisdiction.—Rep.

84-
*
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of Chancery. The Chancery Division is one of the Argument. 

Divisions of the High Court : Re Board of Education 
of Xapanee, etc., 29 Gr. at p. 397. Two Judges sitting are 
quite sufficient to constitute a Court for criminal matters- 
Regina v. Runchy, 18 O. R. 478. The 
ted in Regina v. Birchall, 19 0. R. 697.

[Bovd, C.—My brother Ferguson has exercised a dis­
cretion in refusing to make the writ returnable in this * 
Division, and it is undesirable that a majority should over-
!r! dlscretion, and it would be equally undesirable 
that the Court should be

!

;

!cases are all collec-

ON,J.)
ion !

irchall, 
iivided 
ividual 
a more

" with

equally divided, which might 
happen.] [Meredith, J.-But has he exercised any juris­
diction ? Has he not rather considered himself bound by 
his former judgment in Regina v. Birchall, and therefore 
retused the application, without any exercise of discretion ?] 

Langton, Q. C., for the magistrate, contra. The High 
Court, by Ontario legislation, has the same criminal jurisdic­
tion as the former Courts of Queen's Bench and Common 

leas had : 0. J. A., 44 Vic. eh. 5, sec. 3, sub-sec. 3 (O.) ; R. S 
0. ch. 44. secs. 3, 20, 35, and by Dominion legislation, the 
practice and procedure in criminal matters is the same 

before the establishment of the High Court : R. S. C. 
f1' \7*’ TSCC;.270- 0ur Judicature Act diflers from the 
fcngUst, Judicature Act in that it makes the Divisions of 
the High Court continuations of the former Courts with 
siimlar names : Maclennan’s Judicature Act, 1st ed. p. 3 ■ 
Mitchell v. Cameron, 8 S. C. R. 126. The Divisions of th 
High Court are not the same as Divisional Courts, and 
neuher Legislature has conferred criminal jurisdiction up 
the Chancery Division or any Divisional Court. The effect 
ot the legislation as regards criminal jurisdiction, is to 
substitute the High Court for the Courts which formerly . 
had that jurisdiction ; to make the Queen’s Bench and 
Common Pleas Divisions continuations of the Queen’s 
Dench and Common Pleas Courts, and to provide that the 
procedure should continue the same. The Judicature Act 
has altered the constitution and practice of all three 
divisions as continuations of the old Courts in respect to 
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Argument, theii' civil jurisdictions ; but R. S. O. c. 44, sec. 163, and 
Con. Rule 1, made thereunder, provide that the proced 
in criminal matters or proceedings on the Crown side of the 
Queen’s Bench or Common Pleas shall not be affected. 
This proceeding is a criminal proceeding and is therefore not 
affected The only Courts, therefore, that have jurisdiction 
are the Queen’s Bench and Common Pleas Divisions as 
tinuations of the old Queen’s Bench and Common Pleas 
Courts. Even if the Judges now sitting in this Divisional 
Court have jurisdiction as Judges, they must sit in sufficient 
numbers, and at the same time and place as the former 
Courts of Queen’s Bench and Common Pleas sat for 
criminal business, not as Chancery Division Judges, but 
High Court Judges in the Queen’s Bench or Common 
Pleas Division. The present Court is not so constituted.
I refer also to Regina v. Beemer, 15 O. R. 266 ; Mitchdl v. 
Cameron, 8 S. C. R. 126 ; Short & Mellor’s Office Crown 
Practice, pp. 1, 2, 3,114, 471 ; Regina v. Birchall, 19 0. R. 

697.

December 1st, 1892. Robertson, J.

This is a motion hy defendant for a writ of ceHiorari 
to bring up the conviction made by the police magistrate 
of Woodstock, whereby the defendant, a hotel-keeper in 
Woodstock, county of Oxford, was convicted and fined in 
the sum of $10, and $3.60 costs, to the complainant, Wm. 
G. McKay : for that the said Davis, on the 19th day of May, 
A. D. 1892, in his premises, being a place where liquor is 
sold, unlawfully did have his barroom open after ten 
o’clock in the evening, contrary to rule 17 of the rules and 
regulations passed on the 28th day of April, 1892, by the 
license commissioners of the north riding of Oxford. The 
motion is opposed by Langton, Q. 0., for the magistrate 
on the ground that this Divisional Court, as such, has no 
jurisdiction—this being a criminal matter.

This question has already been fully discussed before 
this Divisional Court, in Queen, v. Birchall, 19 0. R. 697.
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The Chancellor and my brother Ferguson, constituted the Judgment. 
Oourt, between whom there was a difference of opinion. Robëvtfiân, J. 
The learned Chancellor holding that the Court had juris­
diction to entertain a motion to make, absolute a rule nisi 
in a criminal matter before this Division of the High 
Court. But my, learned brother Ferguson, J., was of a 
contrary opinion, holding that inasmuch as it was a Divi­
sional Court sitting under the provisions of Con. Rule 218, 
and had therefore only power to exercise the jurisdiction 
of the High Court, for the purposes referred to in R. S. O.
1887, ch. 44, sec. 62, and not the power to exercise the full 
jurisdiction of the High Court such as it seems would be 
possessed by a Division of the Court sitting under the 
provisions of old marginal Rule 480.

There are no rules of Court ordering that any criminal 
business should be transacted or disposed of by this Divi­
sional Court of the High Court for the purpose of which it 
would be necessary to exercise any part of the criminal juris­
diction of the High Court. My learned brother, after very 
fully considering the matter and the authorities, concluded 
(at p. 703) in these words : “ The other Divisions of the High 
Court are not in the same position with regard to criminal 
jurisdiction, because for one reason at least, the former 
Courts of Queen s Bench and Common Pleas had criminal 
jurisdiction, but the former Court of Chancery had not.

“The matter now before us“ is shewn by the authorities 
to be in its nature a criminal matter, and for reasons that 
I have endeavoured to give, I am of the opinion (although 
owing to the complicated character of the various pro­
visions of the law on the subject, not without some doubt) 
that this Court has not a criminal jurisdiction, and there­
fore not the jurisdiction necessary to deal with and dis­
pose of these matters.”

After much consideration, and with great respect for the 
decision of the learned Chancellor in the same case, I can­
not come to any other conclusion, than that the judgment of 
my learned brother Ferguson is correct. There is no pro­
vision that I can discover conferring criminal jurisdiction
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Judgment, on the Chancery Divisional Court as such j each member 
Robertson, J. of the Court as a member ot the High Court has criminal 

jurisdiction to the extent that any of the Judges of either 
the Queen’s Bench or Common Pleas Divisions has : and 
Ferguson, J., has exercised that jurisdiction in this matter 
before us, by granting an order allowing this applicant to 
issue a writ of certiorari returnable in one of the- common ^ 
law Divisions, and without prejudice to any other applica­
tion being made or renewed to any Judge or Court. I 
think this was all he could do, and for the same reason,
I think this motion should be refused.

My own view of the law in regard to jurisdiction is, 
that the forum applied to should, beyond question, have 
the jurisdiction invoked ; although I am aware it has been 
held that where the liberty of the subject is in question, 
the doubt, if it is only a doubt, should be waived, and the 
jurisdiction assumed. Here, however, there is no necessity 
for straining a point. There are two other Courts each of 
which unquestionably and admittedly has the necessary 
authority to deal with criminal matters, ergo, there is no 
such necessity for this Division to exercise a jurisdiction 
to which doubts exist.
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Meredith, J.

This motion raises again the question of this Court’s 
jurisdiction in criminal matters ; a question which has not 
yet been expressly determined.

Granting the correctness of 'the decision that “ a single 
Judge” sitting in Court,, has not the jurisdiction here in­
voked—see Regina v. Beemer, 15 0. R. 266 ; see also 
Regina v. Runchy, 18 0. R. 478 ; Regina v. McAuley, 14 
O. R. 643 ; Regina v. Fee, 13 0. R. 590—a doubt of the 
power and duty of this Court to exercise such jurisdiction, 
as it in fact for some years did, would not have occurred 
to me, but for the expressions and indications of opinion 
to the contrary, contained in some of the reported cases ; 

Regina v. Birchall, 19 O. R. 697 ; Regina v. McAuley,see

fate,»_____
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14 O. R. 643 ; Regina v. Beemer, 15 0. R.1266 ; Ball v. Judgment. 
(lalhcart, 16 0. R. 526, and Regina v. Runchy, 18 0. R. Meredith, j.

657
bev
nal
her 478.
,nd Such decisions and expressions and indications of opi­

nion seem, however, only to cause the doubt, and give 
rise to the question, whether the jurisdiction here invoked 
should be exercised as, and in the name of, the Divisional 
Court, or of the Court of the Chancery Division; for I do 
not understand that any of them throw doubt upon the 
power of the Judges, now sitting here, to entertain this 
application.

After the most careful consideration that I have been 
fable to give the matter, and feeling bound to give effect to 
the view that a “ single Judge sitting in Court ” has not 
jurisdiction, I am unable to perceive any sufficient 
for considering that the Divisional Court cannot exercise it

Early in the practice under the Judicature Act, it 
said, in a criminal case, that “ Not less than two 
than three of the Judges of the High Court, when sitting 
together, are called a Divisional Court of the High Court 
of Justice, but this is a mere name of convenience, 
ing to designate them when so sitting ; but they really 
sit as Judges of the High Court, and do but exercise the 
jurisdiction and administer the functions of the High 
Court of Justice ” : Regina v. Bunting, 7 0. R. 118, at p. 
126. A statement of the character of the Divisional 
Courts in which I would have thought all might agree ; 
one acted upon in that case and in very many other cases ; 
and one which seems to me almost, if not quite, sufficient 
to dispose of this question.

It cannot reasonably be questioned that the High Court 
■has the amplest jurisdiction in criminal matters, for in the 
distribution of legislative powers, made in the British 
North America Act, 1867, to provincial legislatures is given 
exclusive power to make laws in relation to * the admin­
istration of justice in the Province, including the cSfcs 
tion, maintenance and organization of Provincial Courts, 
both of eivil and of criminal jurisdiction, and including
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Judgment, procedure in civil matters in those Courts ” ; sec. 92, sub- 
Meredith, J. sec. 14 : whilst to the Parliament of Canada is given ex­

clusive legislative authority in matters relating to “ the 
Criminal Law, except the Constitution of Courts of Criminal 
Jurisdiction, but including the procedure in Criminal- 
Matters ; sec. 91, sub-sec. 27 : with the further power, “ not­
withstanding anything in this Act, from time to time,” to- 
“ provide for the constitution, maintenance and organiza­
tion of a general Court,of Appeal for Canada, and for the 
establishment of any additional Courts for the better ad­
ministration of the Laws of Canada ” ; sec. 101.

And, in virtue of such its legislative powers, the legisla­
ture, of this province “ united and consolidated together ” 
the then separately existing Superior Courts, and const!- 
ted and organized the High Coprt of Justice for Ontario 
with the fullest jurisdiction in criminal as well as civil 
matters, including all the jurisdiction which, prior to the 
22nd day of August, 1881, was vested in, or capable of 
being exercised by, “ the Court of Queen’s Bench, Court of 
Chancery, Court of Common Pleas, and Courts of Assize 
and Oyer and Terminer and Gaol Delivery.”

Then, having such jurisdiction, how is it to be exercised 
but at the Divisional Court sittings^ if a Judge sitting in 
Court cannot exercise it ?

When did the High Court, or how can it, sit in banc 
unless in the sittings of its Divisional Courts ? j

The Act seems to me to contemplate, and to provide for, j 
three modes only for the exercise, by its Judges, of the ( 
ordinary jurisdiction—of the character in question—con- i 
ferred upon the High Court, viz. : j

1. By a Judge in Chambers ; |
2. By a Judge in Court ; and
3. By a Divisional Court. j
What is there to give warrant for the introduction of

any other mode ? There are the express provisions for 
these three, and they are consonant with the former prac- I
tice, familiar to all. What need fpr any other unfamiliar— j
and may I not add until recently unheard of—practice ? j
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It is true that there is a continuation of the former Judgment. 
Courts of QtrtSen’s Bench, Chancery, and Common Pleas,» 
but they are continued in the High Court, not in the 
respective Divisions which, perhaps more as a matter of 
sentiment than anything else, bear their names instead of 
being numbered I., IL, and III. ; and the several jurisdic­
tions vested in the High Court are not to be exercised 
H except in the name of the High Court as provided by 
this Act, save as otherwise provided therein ” ; and terms 
applicable to any sitting or business of the High Court ai e 
abolished.

It seems to me quite impossible to trace any such juris­
diction continued in, or inherited in any way by, any one of- 
the Divisional Courts or Divisions, beyond that1 which 
this Court or Division has.

It is said that jurisdiction in criminal matters ought not 
to be exercised unless clearly given. But it must be ex­
ercised ; it is expressly and unequivocally given to, and now 
rests in, the High Court alone. The question is, how should 
that Court exercise it ? Whether by an expressly constitu­
ted mode, or a mode in respect of which it is impossible to 
say that there is any express provision, and of which I 
am unable to find in the Act any appearance, of constitu­
tion. This statement of principle if accepted, makes there­
fore for rather than against the\ power of the Divisional 
Court. \

Nor can I look upon the change in the words of Rule 
480, in the schedule to the Act of 1881, when carried into 
the Consolidated Rules now in force, as materially affecting 
the question. The change seems to be aimed at a mere verbal 
correction, not an alteration of the constitution of the Court, 
with which the framers of the Rules were not concerned.

The sittings of the High Court referred to in the Rule 
480, were surely its sittings in Divisional Courts; see 
sub-rule (d).

“ The High Court shall sit in Divisional Courts,” might 
have been a better correction ; but it is, I think, evident 
that the meaning of the Rule 480, and of the Consolidated

GoffREGINA V. DAVIS.OL.
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Judgment. ^ es 216, 217, and 218, is, that the High Court shall sit in 
Meredith, J, bdnc, and not some other “ distinct organization * * 

invested with certain special functions” only.
It may bo observed that in the Rules 216 to 218, the 

different terms “ Divisional Courts,” “ Divisional Court 
of the Chancery Division,” and " Divisional Courts of the 
High Court,” are used, all having reference to Courts of 
the same character. And it may be also observed that 
the business transacted in the Divisional Courts, has never 
been confined to the subjects provided for in Rule 219, for­
merly rule 471, but.has consisted mainly of motions 
against judgments, and applications for new trials, in actions 
triad without a jury, under Consolidated Rule 798.

If this Court or Division had jurisdiction before the con­
solidation of the rules of practice, I am unable to perceive 
how it has been lost or taken away.

It cannot but be said that the Act has not made
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very
plain how the jurisdiction of the High Court in matters 
not expressly directed to be dealt with in one or other of 
the three modes before mentioned, is to be exercised ; that 
it has left room for contention in that respect.

This has arisen, perhaps, in some degree from following 
too closely the wording of the Imperial Appellate Act, 
1876, sec. 17, without regarding sufficiently the 
visions of sections 40 to 46 of the Imperial Suprem 
Court of Judicature Act, 1873, in amendment of which 
tho section 17 was passed. See also section 34 of the 
latter Act, by which, in England, the jurisdiction here 
invoked, is expressly assigned to one Division ; that is 
entirely omitted from our Act. However nearly alike the 
circumstances may be, and however closely it may be 
desired to follow some other system, too rigid an adherence 
to the very words of a borrowed code is very apt to lead 
to technical difficulties of the character here in question.

But, in all such cases, is it not the best course to keep 
constantly in view the substantial purposes^ the Act or 
Rules, and to reach them, even if that cannot be done with­
out steering quite clear of all such difficulties as ingenuity 
can suggest 1
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Looking at all the legislation, bearing upon the subject, Judgment, 
from the passing of the Common Law Procedure Act down 
to, and culminating in, the Judicature Act, it cannot be 
said that a general intention of the legislature to end the 
confusion arising from the existence of several separate 
Superior Courts, having and exercising different juris­
dictions and powers, and proceeding upon different prin­
ciples, and according to different practices, in a complete 
fusion of all such Courts, is anything but very plain. If 
that uniformity, so plainly desired, is not yet accomplished,
Ifcannot be said to be for want of sufficient expressions of 
the purposes and intention of the legislature. And, read 
in the light of such intention, I cannot but think that the 
various provisions of the Act and rules ought to be 
strued as to give the greatest effect possible to it, cv._ 
though some details may not be expressly defined as clearly 
as they might be.

Looking at the whole Act in that light,' I cannot con­
sider the jurisdiction and powers of Divisional Courts 
limitée] to the “ business which * * 
and di 
are a

Meredith, J.
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losed of by them ’’ under section 62 ; or that they 
istinct organization invested with certain special 

functions only ; but rather that they are sittings of the 
High Court at which all its jurisdiction may, unless 
otherwise provided, be exercised.

The creation of the High Court was an act within the 
exclusive power of the provincial legislature to maintain, 
constitute and organize provincial courts of criminal 
jurisdiction ; and it appears to trie that the mode of exer­
cise of that jurisdiction, undeyrtiscussion, was a proper part 
of such an act of constitution and organization.

the wording of certain Acts of 
lanada favour the view that not to 

, , '™rts> but to the “ Divisions ” pertains the
jurisdiction in question. The wording, however, varies : in 
/* 6 Vic. eh. 10, sec. 2 (D.),it was, and now in section 754 of the 
Criminal Code 1892, is, correctly I think, the “ High Court 
of Justice of Ontario;’’ so too in the Interpretation Act, 
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flection 7, (31) K. S. C.: in section 5 of ch. 10, 46 Vic. (D.) 
“the Justices of any Division of the High Court of Justice 
for Ontario,” and again in the Criminal Code 1892, sec­
tion 3 (e) (1) “ any Division of the High Court of Justice ; ” 
and section 3 (y) (1) “the three divisions of the High 
Court of Justice.” But if any of these expressions do 
favour that view it may be said they are the later, which 
are probably attributable to' the dicta to which I have 
referred ; and, in any case, the complete answer is, the Par­
liament of Canada has no power to constitute any Provin­
cial Court, and has not assumed to do so.

THIS ONTARIO REPORTS.

Judgment. 

Meredith, •).

Then, if I am right, this Divisional Court has jurisdiction, 
and, having jurisdiction, ought to exercise it: if I am wrong.
and the dicta to which I have referred right, then this 
Court constituted as it is, has, equally, jurisdiction ; it is 
simply a question, under which name shall we act: practically 
a matter of entitling the proceedings on this application, 
“ In the High Court of Justice,Chancery Division,The Divi­
sional Court ” or “ In the Court of the Chancery Division,” 
and, equally, we should exercise the jurisdiction, the policy 
of the legislature to which I have alluded requiring it, and 
there being no good reason why any applicant duly seeking 
relief should be turned from this to any other door of the 
one High Court ; least of all, anyone duly seeking relief 
from wrong done under colour of the criminal laws.

1 have considered the other questions arising upon the 
motion but abstain from giving any expression of my 
views of them, as this motion is—contrary to my judg­
ment—to be dismissed on the one ground discussed.

Boyd, C. :—

I have expressed my views at sufficient length in Regina, 
v. Birchall, to wjijch I adhere. But this application should 
not be disposed of by a mere majority decision.

Sir, J. Cross, commenting on the old maxim, which (as- 
unrevised) reads, 11 Boni judicis eut ampliare juriadic- 
tionem," said : “ This is not to be understood as implying.

XXII.]
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that it is right to extend jurisdiction over matters clearly Judgment, 
not within it, but that in doubtful cases the jurisdictiorb 
ought to tie entertained, in order to prevent the failure of 
justice : ” Ex p. Davy, 4 Dea. & Chit, at p. 333. f

The question of criminal jurisdiction in this division,! 
may well be accounted doubtful, when my brother Robert-1 

agrees with my brother Ferguson, that it lias not been 
conferred ; though I agree with the opposite result arrived 
at by my brother Meredith.

Yet when there is an equally divided opinion for and 
against jurisdiction, entertained by the individual Judges 
constituting this division, it would be unseemly that 
by a mere accident, jurisdiction should be affirmed on 

day and negatived on the next. It would depend 
upon the composition of the Divisional Court from day 
to day, whether jurisdiction existed or not.

If it were needful to assert jurisdiction in order to avoid nr 
failure of justice, I should be disposed to entertain this 
application, agreeing, as I do, with my brother Meredith ; 
but it is not necessary that this course be taken in order 
that the applicant should be heard.

Jurisdiction unquestionably exists in the other Divisions 
and to either of them resort maybe had if the present experi­
ment fails.

Thereforeihough I do not propose to follow the precedent 
of Mr. Justice Maule, who, when two of his colleagues 
differed in opinion, said he agreed with his brother A. 
for reasons given by his brother B. yet I intend on 
this occasion to agree with my brother Robertson’s conclu­
sion, that the present motion should not be entertained.

G. A. H.
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[CHANCERY DIVISION.]

Re Suskey and the Corporation of the Township 
of Romney.

Municipal corporation—Drainage by-law—Amending former by-law— 
Power to paes—55 Vic. ch. 43, sec. 573 (0. ).

A by-law amending a drainage by-law under sec. 573 of the Consolidated 
Municipal Act, 1892, “ in order fully to carry out the intention thereof,” 
where sufficient funds have not been authorized by the original by-law, 
is one which provides for the completion of the work so as to make it 
efficient, although there may be some deviations and variatic 
dditions to the work as originally planned, 

living the construction of a drain, it was found that stone portals were 
needed for the work, and that the outlet to the lake had to be deepened, 
and certain other extra work and necessities were recommended by 
the engineer :—

Held, that the by-law providing for them was an amending by-law, under 
. 573 of the Consolidated Municipal Act, 1892, and that the township 

council had power to pass it under that section.

This was an application to quash a by-law passed by 
the corporation of the township of Romney to raise the 
sum of $3,000, by assessment of owners of property bene­
fited, to complete what was called “ Tunnel Drain,” and pay 
for some extras and alterations which were discovered to 
be necessary during the progress of the work, and which 
had not been provided for by the original by-law under 
which Tunnel Drain was constructed.

The grofind on which the by-law was attacked was, that 
it was not an amending by-law under 55 Vic. bh. 42, sec. 
573 (0.), but rather a new by-law, which had not been 
passed with all the necessary formalities provided by the 
Municipal Act, 55 Vic. ch. 42 (0.).

The motion was argued'on November 22,18£j2, before 
Boyd, C. I

Pegley, Q. C., for the motion. There was a by-law passed 
by the council to construct the Tunnel Drain, which! did not 
provide sufficient funds. The new by-law, the one in ques­
tion, was passed to provide funds to make-alterations in the 
work. It should be passed in the same manner, and with

ona, or even
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all the formalities of the original by-law. The municipal Argument, 

council had no power to pass it without them. There is 
recital in it that it was passed for the purpose of making 
good the shortage of funds required for the work. If it 

for the purpose of making an addition to the work, it 
should have been passed under section 569. If it was for 
improvements to the work, it should be under section 585, 
with which it does not comply. If it was for repairs it 
should be under section 586. [Boyd, C.—But if the drain 
was not completed it could not be for repair.] It is not an 
amending by-law,the recitals shew it was for improvements.

Atkinson, Q. C., contra. The original by-law provided 
for the work being done. While the work was going on, it 
was found some alterations would have to* be made for 
which more

no
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Î ->j|
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ike it 

™ty

:

money was required. The by-law was not 
for repairs. The drain was not finished, 
shews the money was

The recital
required for necessary extras. It is 

an amending by-law under section 573. The money was 
required to fully complete the work. The corporation has 
advanced the money and should be recouped : section 586 
sub-section 5. The by-law sufficiently by the recitals 
shews that the money was expended to complete the drain, 
and on its face being legal it should be so held. See per 
Robinson, C.J., in Gibson and the Corporation of the United 
Counties of Huron and Bruce, 20 U. C. R. at p. 121.

Pegley, Q. C., in reply.

1 by
the

ene-
pay

id to 
hich 
nder m
that Iisec.

November 28th, 1892. Boyd, C.

Upon this summary application, I do not think I should 
interfere with the by-law. I think that it falls fairly 
within the scope of section 573 of the Consolidated 
Municipal Act of 1892, which gives power to amend a 
drainage by-law, when sufficient means have not been 
thereby provided for the completion of the work. I under­
stand that to mean the completion of the drain, so as to 
make it v^n efficient work, though there may be some 
deviations hnd variations, or even additions to the work

originally planned by the engineer. If, in the prosecu­
tion of the work, the necessity for such minor changes

been
the :
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develops, not affecting the general character, but in order 
Boyd, o. to the proper and efficient operation of the drain when 

finished, then these must bo made or the whole outlay will 
be worthless.

The " original co-adventurers ” (to use the convenient 
phrase of Hngavty, 0. J., in The Corporation of the Town­
ship of Sombra v. The Corporation of the Tmmsldp of 
Chatham, 18 A. R. at p. 266) desire to have a drain that 
will drain their lands ; they approve of the general scheme 
submitted by t1ie engineer to this end : if in the actual 
construction something more (Seeds to be done than is 
covered by the first plans 4ti<l je<timates for the due 
completion of the work, that extra work should then be 
done, as part of the one undertaking. So to modify the 
original scheme is ortly in order (as the statute says) “to 
fully carry out the intention of the by-law."

Such is the present case : the drain has been constructed 
and completed : during construction it was found that 
stone portals were needed for protection at each end of the 
brick work, where it passed through the ridge of land, and 
that it was proper to deepen the outlet to the lake, and 
supply a larger area for spoil bank and some other " extra 
work and necessities” recommended by the engineer, at an 

? Expense of $3,000, which having been paid by the town­
ship out of its general funds, is to bo recouped by the 
ratepayers interested.

THE ONTARIO REPORTS. XXII.]
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The recitals in the by-law, while not framed with tech­
nical skill, shew that it decs, in effect, amend the former 
by-law for the drain? passed in June, 1880, and that the 
work done was necessary for the proper execution of that 
work and the due completion of that drain,

I have read Green v. The Corporation of the Township 
of Qrford, 15 0. R. 606, reversed 16 A. R, 4 and The Corpo­
ration of the Township of Sombra v. The Corporation of 
the Township of Chatham, 18 A. R. 262, and think they 
rather confirm the conclusion I have reached, though not 
covering the same ground,

I dismiss the application with costs.
0. A. B.
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Beaver v. Grand Trunk ]r, W. Co.

Railway company—Patteayfr— Ticket, 
train—61 Vic. ch. 29, tea. 214, 248—Co

vill
;

$
enfc
un- tdiiction of—Ejection from 

\ct—Condition—Regulation.of
A po«8e,iger upon» railway train whAas paid his fare cannot in the 

absence of any condition in his contract with the railwav comnanv 
requiring the prodnetion of his ticket, and in the absence at any reK

A,dhA ,mder “UCJ circumstances, the plaintiff was put off a train bv

hat aune
Mal
1 is
[lue
! be
the
'‘to l U is was an action brought bv the plaintiff against the 

détendants for damages for theil- having put him off a 
train, and was tried before Ros4 J., with a jury at the 
Autumn Assizes at Cayuga, on 1st November, 1892.

Ihe plaintiff was examined as a witness, and stated that 
lie lived at Caledonia in the county of Haldimand, where 
lie purchased on 28th September, 1892, a ticket over the 
defendants’ railway entitling him to travel from Caledonia 
to Detroit and back ; that he travelled to Detroit, and 
his return got on the evening train at Windsor, with a 
parcel ; that shortly after he got on the train the conductor 
asked him for his ticket and he told him he had one in his 

pocket ■; that he could not find it at the time, and the con­
ductor said to him, " You can find it before I come back •” 
that after a time he came back and again asked the plain­
tiff for his ticket, and was again told that he could not 
find it, whereupon he was told by the conductor that he 
must get off at the next station unless he produced it. 
Ihe plaintiff said that he again looked for the ticket and 
was unable to find it. Presently the conductor came back 
and asked if he had it now and

Stiitcment.
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ley , was told that he had not,
whereupon he said, " You get out at the next station that 
comes. When the train stopped at the station the con­
ductor said " Come, hurry up,” and just took hold of his

not
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Statement. coat and opened the door and told him to get out, and that 
he got off at a crossing about fifty yards from the station. 
Upon cross-examination it appeared that his parcel had 
not been taken by him into the train, but had been left by 
him at the Windsor station, and been handed hy some one 
there to the station master. Before putting him off the 
train the conductor asked the plaintiff to pay bis fare, and 
was 
in far

asked 
I reft 
15 N. 
Q. B.
p. 188 
Duke 
v. Ne, 
Ameri 
B.&l 
Shore 
New j 
221, 2:

told that he hail not enough money to do so ; he had 
o money at all. The plaintiff found his ticket 

thffsame night after the train had gone, and produced it at 
the trial. The station .at which the plaintiff was put off 
was distant fourteen miles from Windsor. At the conclu­
sion of the plaintiff's evidence, the plaintiff’s counsel pro­
posed to read against the defendants a part of the exami­
nation of the conductor taken before action for the

Osle
etc., R. 
tory pi 
248. . 
C. R. a 
C. R.3 

Mac, 
R. W.

purpose of discovery, but the learned Judge, upon 
objection taken, refused to admit it, upon the ground 
that his statements made after the event were not binding 
on the defendants, saying that if the plaintiff wanted his 
evidence he must call him as a witness. Thereupon the 
plaintiff’s case was closed without further evidence.

Upon motion of the defendants’ counsel, the learned 
Judge nonsuited the plaintiff, and ordered judgment to be 
entered for the defendants with costs.

At the Michaelmas Sittings of the Divisional Court fol­
lowing the trial the plaintiff moved to set aside the non­
suit and that a new trial should be had.

Dece
deliver

Street

The
questioi 
questioi 
1888, 5 

Sec. ‘ 
passeng 
upon hi 
and he e 
or reeei' 
croise ai 
any pasi 

248. 1 
by the c

ft
The motion was argued on 23rd November, 1892, IjÈfcfe 

the Divisional Court (Armour, C.J., and Street, J.).
Valentine Mackenzie, Q.C., for the plaintiff'. Section 248 

of the Dominion Railway Act, 51 Vic. ch. 29, is that 
under which the defendants, tby their servant, must be 
taken to have acted in ejecting the plaintiff from the train.
I submit that the provisions of the section must be closely . 
followed. They were not followed here, and the defen­
dants are therefore liable. The plaintiff had a ticket but 
had mislaid it and could not find it when the conductor

8

iasli



asked him for it. That was not a refusal to pay his fare. Atg™«nt. 
I refer to Hibbard v. New York and Erie II. R. Co.,
15 N. Y. 455 ; Butler v. Manchester, etc., R. W. Co., 21 
^',oo D„207; Ferguson's Railway Rights and Duties, 
p. 188 ; Farewell v. Grand Trunk R. W. Co., 15 C. P 427 ■
Duke v. Great Western R. W. Co., 14 U. C. R.’ 369 ; Maple’s 
V. New York and New Haven R. R. Co., 38 Conn. 557- 
American and English Railroad Cases, vol. 33, p. 556 •
t C'°- v- Rme- U Neb. 179; Shelton v. Lake
Shore R W. Co., 29 Ohio St. 214 ; Dovms v. New York and 
New Haven R. R. Co., 36 Conn. 287 ; 51 Vic ch 29 
221, 230 (D.). ’

Osler, Q.U., for the defendants. Butler v. Manchester, 
etc., R. W. Co. is not applicable because there is no statu­
tory provision in England at all corresponding to section 
248. I rely on Fulton v. Grand Trunk R. W. Co., 17 U.
C. R. at p. 431 ; Duke v. Great Western R. W Co 14 U 
C. R. 369. ’

secs.

Mackenzie, in reply, referred to London and Brighton 
R. W. Co. v. Watson, 3 C. P. D. 429.

December 24, 1892. The judgment of the Court 
delivered by

Street, J. :—

The clauses of the

was

Railway Act which bear upon the 
question before us are the following, the Railway Act in 

-q"!f being Capter 29 of the Dominion statutes of

Sec. 247. Every servant of the company employed in a 
passenger train or at a station for passengers, shall wear 
upon his hat or cap a badge, which shall indicate his office, 
and he shall not, without such badge, be entitled to demand 
or receive from any passenger any fare or ticket, or to ex­
ercise any of the powers of his office, or to interfere with 
any passenger or his baggage or property.

248. Every passenger who refuses to pay his fare may 
by the conductor of the train and the train servants of thé 
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Judgment, company, be put out of the train, with his baggage, at any
Street, J. usual stopping place, or near any dwelling-house, as the 

conductor elects, the conductor first stopping the train and 
using no unnecessary force.

In considering the objections now urged to the nonsuit 
it is not immaterial to consider what it is of which the 
plaintiff in his pleadings complains, especially as no appli­
cation has at any time been made to amend them. The 
complaint is that while lawfully installed upon the train, 
and still continuing to hold the ticket which he had 
bought, jhe was violently laid hold of by the conductor in 
charge of the train and forcibly expelled from the car 
without a parcel or package which he had with him con­
taining goods to the value of $20, which were lost to him

The main question raised by the pleadings and discussed 
before us is whether under the circumstances the defen­
dants acted within their rights in ejecting the plaintiff from 
the train. It is contended by the plaintiff upon the 
authority of Butler v. Manchester, etc., B. W. Co., 21 Q. B. D. 
207, that>héy had no such right. In that case the pas­
senger held a ticket, one of the conditions of which was 
that if he failed or refused to shew it when required by any 
duly authorized servant of the company, he should be re­
quired to pay the i/rc from the station whence the train 
originally started. The plaintiff, having lost his ticket, was 
unable to produce it when required to do so during the 
journey by one of the servants of the company, and, declin­
ing to pay the fare from the station whence the train had 
originally started, was forcibly removed from the train by 
the company’s servants. It was held (ithat the contract 
between the plaintiff and the defendants did not by impli­
cation authorize the defendants to remove him from the 
train for non-production of his ticket, but only entitled 
them to bring an action against him for the fare. It was 
argued by the defendants’ counsel in that case that, apart 
from the conditions of the ticket, the reasonable implication 
would be that the contract in such cases is that the pas­
senger shall produce his ticket or pay the fare, and 
failing to do so shall have no further right to be carried.

xxii.j
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This argument was considered by Lord Esher, M. R, in Judgment, 
giving judgment, and said to be without foundation. He st^Ti 
says at p. 2X1, “The contract between the plaintiff and 
the defendants really is that on his paying the fare for the 
journey they will carry him in their carriage on the jour­
ney for which he has so paid his fare, using due care for 
his safety while so doing. That contract may be subject 
to conditions by reason of notice given to that effect 
the ticket, incorporating such conditions.”

In the present case the plaintiff had paid his fare and 
received a ticket, with no conditions affecting his rights 
here, entffhng him to be carried from Caledonia to Windsor 
and back, and it 
put off the train.

any
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■#car
con- upon the return journey that he 

., , . . The question is whether having
paid his fare he can be treated by the defendants 
ing “refused to pay his fare,” within the meaning of 
section 248 of the Railway Act, because he did not pro­
duce his ticket when asked for it tw the conductor. I am 
of opinion that he cannot, because of the absence of any 
condition in his contract with the company requiring the 
production of the ticket, and in the absence of any regu- 
atmn relating to or governing it under section 214 of 
: ,Ct; aU the "ported cases to which I have referred
who twi ekngl‘ ° t*le comPftny to eject a passenger 
who had purchased a ticket because he failed to produce

when required has been supported, the ticket has been 
made subject to conditions requiring him to do so. Such a 
conditum formed part of the contract in Dulce v. Gnat
th?rm U U- G R 377' and *6 judgment of
the Court there must be read bearing that fact in mind.
N vt ff V' NeW Y°rk and B Co., 15
N. Y. 450-, Maples v. New York and New Haven R.R. Co.,
Co SBC 1V' NeW York and Baven B R.
W.ÏS ®<L“rPT..“'w 711 < ► =” 1
a ■I,n mY juJgment, therefore, the nonsuit should be set 
aside, and there must be a new trial. The costs of the 
former trial and of this motion to be costs to the 
m any event.
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Re Perras v. Keefer.

Re Barry v. Keefer.

Re Andrews v. Keefer.

Prohibition—Division Court—Attachment of debt—Assignment'of debt at­
tached—Trial of question of validity of assignment—Assignee not called,. 

.upon as claimant—Submitting to jurisdiction of Court—Amount in con­
troversy—B. S. 0. ch. 51, sec. 197.

Each of the three primary creditors began an action in a Division 
Court against the primary debtor for the recovery of an amount within, 
the jurisdiction of the Court, and also^ttached in the hands of garni­
shees the amount of the debt in each case ; the sum of $500 having been 
admittedly due by the garnishees to the primary debtor, who, however, 
asserted that before the actions were commenced he had assigned the 
debt for valuable consideration.

Upon the Court day, the primary creditors, the primary debtor, and the 
Assignee of the debt appeared before the Judge in the Division Court, 
counsel also appearing tor the garnishees. Judgment was first given in 
favour of the primary creditors against the primary debtor in each case, 
and then the question of the validity of the assignment was entered upon 
and evidence given upon it, the assignee producing his books and giving 
his evidence. Judgment was then given declaring the assignment void 
as against the primary creditors as a fraud upon them. From this judg­
ment the assignee gavç, notice of appeal, which he afterwards aban­
doned, and in the style of cause he named himself as “ claimant.”

Upon motion by the assignee for prohibition :—
Held, that he had submitted himself to the jurisdiction of the.Court, and 

could not be heard to say that he was there merely as a witness ; and 
that the Judge, having all parties before him, was justified under sec­
tion Ï97 of the Division Courts Acts, R. S. O. ch. 51, in trying their 
rights without going through the formality of calling them before him

Held, also, that the Division Court had jurisdiction to try the right of. 
primary creditors to garnish portions of the $500 sufficient to satisfy 
their claims ; and, under section 197, to- determine whether or not the 
$600 was at the time of the attachment the ptopertjAof the debtor.

This was a motion by one W. G. Johnson for prohibition 
to the first Division Court in the district of Thunder Bay.

Each of the three plaintiffs had begun an action in that 
Division Court against Thomas A. Keefer i/v the recovery 
of an amount within the jurisdiction of the Court. The

Statement.

corporation of the town of Port Arthur were named as 
garnishees in each summons, and it was sought to attach 
in the hands'of the garnishees the account of the debt in
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•each case. It was asserted by Keefer that before the actions 
were commenced he had assigned the debt due him by the 
garnishees, for valuable consideration, to W. G. Johnson, 
the applicant' for prohibition. Upon the Court day the 
plaintiffs and Keefer and Johnson appeared before the 
Judge, counsel also appearing for the garnishees. Judg­
ment was first given in favour of the primary creditors 
against the primary debtor in each case, and then the 
question of the validity of the assignment from Keefer to 
Johnson was entered upon, and evidence was given upon 
it. Judgment was given upon the same day by the learned 

- Judge, holding the assignment from Keefer to Johnson to 
be void as against the primary creditors as a fraud 
them. The subject-matter of this assignment 
doubted debt due from the corporation of Port Arthur to Z 
Keefer, of $500. Z

Three days after this judgment was pronounced, John- 
son, by his solicitors, served upon the primary creditor 
notice of an appeal to the Court of Appeal ; the notice of 
appeal was styled in the three separate Division Court 
actions, and also “ William G. Johnson, claimant,” and 
the three primary creditors, respondents. Johnson also 
paid into the Division Court $50 as security for the 
costs of the appeal, and gave notice that he had done jso, 
styling his xiotice in the same way as he had styled his 
notice of appeal.

On the 20th August, 1892, a notice was given by John­
son s solicitors that he abandoned his notice of appeal.
It was sworn in one of the affidavits filed on the present 
motion that his reason for doing so was that he had omit­
ted to apply for a new trial in the Division Court— a 
necessary preliminary to his appeal.

On the 30th August, 1892, the affidavits in support of 
the present motion on behalf of Johnson were filed.

The mofcip
on the 24th September, 1892.

E. T. Englishk for the applicant, Johnson.
Ayle&worth, Q.\C., for the primary creditors.
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Judgment October 25,1892. Galt, C. J.
Galt, C.J.

and tl 
beforeThe defendant Keefer had an agreement with the cor­

poration of the town of Port Arthur, as assessor, under 
which he was to receive the sum of $500. Being indebted 
to one Johnson, he made an assignment to him of his 
claim to the $500. The plaintiffs brought these suits in 
the first Division Court against Keefer, and took garnishee 
proceedings against the town of Port Arthur. When these 

^ suits came on for trial, Johnson was present and produced 
the assignment from Keefer to him of the claim against 
the garnishees.

By section 197 of the Division Courts Act, R. S. 0. ch. 
51, i“ In case any one other than the primary creditor or 
primary debtor claims to be entitled to the debt owing 
from the garnishee, by assignment thereof>or otherwise, 
the Judge, when adjudicating in any of the cases aforesaid, 
or by calling the proper parties before him by summons 
for the purpose, maÿ inquire into and decide upon the 
claim, and may allow or give effect to it, or may hold it 
void as against the primary creditor for being a fraud upon 
creditors or otherwise, as 
require,” etc.

It is manifest from the foregoing express enactment 
that the Judge had authority to adjudicate upon the claim 
and it was not necessary that a summons should have 
been issued ; it was within the power of the Judge to 
adjudicate upon the claim or to have issued a summons ; 
Johnson was before him, and consequently a summons was 
not necessary,

Mr. English then urged that, as the assignment involved 
some $500, the Division Court had no authority to garnish 
any portion of tiiat‘sum,-dr to set aside the assignment of 
it as fraudulent. This was the opinion of the laie Cameron, 
C. J., in i2« Head v. Creary, 8 P. R. 374, but his judgment 
was reversed in 32 C. P. 1.

The motion must therefore be refused with costs.
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The applicant, Johnson, then gave notice of motion by 
way of appeal from this decision to the Divisional Court,.

W.
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and the motion was argued on 25th November, 1892, Argument, 
before Armour, C. J., and Street, J.

E. T. English, for the appellant. The Judge had no 
power summarily to determine the invalidity of the assign­
ment. Johnson was not made a party or summoned before 
the Judge. He was present, but merely as a witness. The 
question depends upon the. construction of section 197 of 
the Division Courts Act, El. S. O. ch. 51. The application 
of that section is limited by the other provisions of the 
Act limiting the jurisdiction to $100 and $200. It 
not within the jurisdiction of the Court to inquire into the 
validity of the assignment of a claim of $500. I refer 
the construction of the statute to Maxwell, 2nd ed., p. 35 ;
Tobaceo Pipe Makers v. Woodroffe, B. & C. 838.

Aylesworth, Q. C., for the primary creditors Barry and 
Andrews. Johnson did not come there as a witness only ; 
he came as a-claimant, with his counsel and witnesses, and 
fought out the case. He was a party ; nothing formal was 
required to make him a party. He came in and asked to 
be a party, waiving a summons. If the garnishees had 
notified the Court that they had received notice of John­
son’s claim, he would have been summoned ; but he ap­
peared and, himself, notified the Court. He did not ask 
for an adjournment till after the evidence had been heard, 
and the Judge had indicated that he was against him.
The proceedings also were entitled in the name of John­
son as claimant. The sections of the Act as to the amount 
to which the Division Court has jurisdiction do not apply 
to collateral proceedings such as interpleader and garnish­
ment. All the Judge did was to set aside the assignment 
pro tanto—to disregard it in adjudicating upon the claims 
of the primary creditors to the fund sought to be garnished.
He ignored the assignment as fraudulent and void, and 
gave judgment for the primary creditors for the amounts 
of their claims, which were within the jurisdiction of the 
Court. I refer to Munsie v. McKinley, 15 C. P. 5U ; lie 
Mead v. Greary, 32 O. P. 1.

W. J. Green, for the primary creditor Perras.
English, in reply.
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Judgment.

Street, J. delivered by
December 24,1892. The judgment of the Court Court 

the liti 
stances 
sent b( 
ness fo 

As 1 
pressed 
Re Me,< 
sion C< 
ings a i 
large, f 
ment, s 
gested, 
nish po 
town < 
But it ' 
Divisioi 
the deb 
not still 

In in 
section 
with th 
Creary, 
the dete 
be attac 

The n

was

JStreet, J.

Prohibition is asked for in these cases upon two grounds : 
1st, That there was no jurisdiction to decide the rights of 
the claimant Johnson under the assignment to him from 
Keefer without bringing him properly before the Court ; 
and, 2nd, That the subject-matter of the assignment, being 
a debt of $500, was beyond the jurisdiction of the Division 
Count and could not be disposed of by the Judge.

The section under which the learned Judge proceeded 
was sec. 197 of the Division Courts Act, eh. 51, R. S. 0., 
and is in the following words : “In case anyone other 
than the primary creditor or primary debtor claims to be 
entitled to the debt owing from the garnishee, by assign­
ment thereof or otherwise, the Judge, when adjudicating 
in any of the cases aforesaid, or by calling the proper 
parties before him by summons for the purpose, may in­
quire into and decide upon the claim, and may allow or 
give effect to i 
creditor for bei

lyjir may btitef it void as against the primary 
ing a fraud upon creditors or otherwise, as 

the justice of the case may require,” etc.
It is plain that the Judge could not under this section 

or otherwise adjudicate without notice upon the claim of 
any absent party, for that would be contrary to natural 
justice ; but it is equally plain that, having all parties be­
fore him willing to enter upon the investigation of their 
respective rights, he was justified in trying their rights 
without going through the formality of calling them be­
fore him. In the present case the affidavits seem to shew 
beyond question that the present applicant Johnson sub­
mitted himself to the jurisdiction of the Judge without 
question or hesitation for the purpose of the trial of his 
rights ; he appeared before him bÿ his counsel, produced 
his books, and gave his evidence. Then when judgment 
was given against him he gave notice of appeal to the

8!
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Court of Appeal styling himself as being the claimant in Judgment, 
the litigation in the Division Court. Under these circum­
stances he cannot now be heard to urge that he was pre­
sent before the Judge not as a party but merely as a wit- 

for the primary debtor.
As to the second ground upon which the motion is 

pressed, I am of opinion that-that also is untenable. In 
Re Mead v. Creary, 32 C. P. 1, it was held that the Divi­
sion Courts had authority to attach by garnishee proceed­
ings a sufficient portion of a debt of any amount, however 
large, far the purpose of satisfying a Division Court judg. 
ment, so that there is no doubt here, and none was sug­
gested, as to the right of the three plaintiffs here to gar­
nish portions of the debt of $500 due to Keefer from the 
town of Port Arthur, sufficient to satisfy their claims.
But it was argued that, although this might be done, the 
Division Court had no jurisdiction to determine whether 
the debt of which portions had been so attached did or did 
not still remain the property of the judgment debtor.

In my opinion, this power is sufficiently conferred by 
section 197 above set forth, that section being in harmony 
with the sections which were considered in Re Mead v.
Creary, and forming with them an intelligible practice for 
the determination of conflicting claims to debts sought to 
be attached.

The motion should be dismissed with costs.
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[QUEEN’S BENCH DIVISION.]
B

Sage et al. v. Township of West Oxford.

_ Trials Act, 1891, secs. 9,11—Reference—Action for damages for 
not jfrovMitig sufficient outlet—Jurisdiction to refer compulsorily— 
Drainage Referee—“ Construction ”—“ Operation.”
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In an action against a township corporation for damages fo 
plaintiffs’ lands, they alleged that tiyardefgndante/'' 
certain work and making certain d raipflunderthe^rain _ 
the Municipal Act, had brought wat« down upon the lands without 
providing any sufficient outlet for it :-A 

Held, that the damages complained of aiWi, if not from the “construc­
tion,” at all events from the “operation^ of the drainage works of the 
defendants ; and therefore the Court or aVudge had jurisdiction under 
section 11 of the Drainage Trials Act, 189r^to compulsorily refer it to 
the Referee appointed under that Act.

Semble, there was no jurisdiction to refer this &se under section 9 of the 
Act ; for, according to the construction placed t>y the Supreme Court of 
Canada upon section 591 of the Municipal Aat, which is in the same 
words as section 9, the damages complained of\did not arise from the 
construction of the drain within th^ meaning of \ection 9.

Williams v. Township of Raleigh, 12 C. L. T. Occ. . 381, considered.

The? plaintiffs in this action were certain landowners or 
landholders in the township of West Oxford, and they 
claimed, damages from the defendants, the corporation of 
the township, because the defendants, in executing certain 
work and making certain drains under the drainage clauses 
of the Municipal Act, had brought down upon the lands 
owned or occupied by the plaintiffs a quantity of water 
without providing any sufficient outlet for it, and their 
lands had been flooded, to their great damage. The defen­
dants in their statement of defence denied that they had 
acted improperly, or had caused damage to the plaintiffs, 
and they set up the provisions of the Municipal Act autho­
rizing them to undertake and execute drainage works.

The action was entered for trial at the Woodstock Sit­
tings, and came on there before Meredith, J., on 25th 
October, 1892, and was by him compulsorily referred to 
the Referee under “ The Drainage Trials Act, 1891.”

At the following Michaelmas Sittings the plaintiffs moved 
to set aside the order of reference upon the grounds :

Statement.

X
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(1) That the learned Judge had no power to refer this Statement, 

action to the Referee, and that the said Referee had 
power to dispose of this action. (2) That this action 
not one which might be referred under the Drainage Trials 
Act, as the plaintiffs were entitled to proceed by way of 
action for infringement of their common law rights.

679

not
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The motion was argued on 24th November, 1892, befor 
the Divisional Court (Akmoür, C. J., and Street, J.)

Ayleaworth, Q. C„ for the plaintiffs. There is thé gravest 
doubt whether the Referee appointed jmder the Drainage 
Trials Act, 1891, 54 Vic. ch. 51 (0.), has any jurisdiction 
in this action, which is a common law action. The plain­
tiffs are content to have a reference to Mr. Britton (the 
Referee appointed under the Act) directed as to a special 
Referee under section 102 of the Judicature Act; but he 
has no jurisdiction as Referee under the Drainage Trials 
Act. I refer to the decision of the Supreme Court of 
Canada in Williams v. Township of Raleigh (not yet re­
ported), where a section of the Municipal Act in the same 
words as sec. 9 of 54 Vic. ch. 51, has been construed. 
Section 11 of 54 Vic. ch. 51 is not applicable; the reference 
was expressly directed under section 9.

J. B. Jackson, on the same side. Section 9 is the only 
enactment that gives the Referee power to try any case. 1 
refer to Ualott v. Mersea, 9 0. R. 611; McGarvey v. Stratli- 
roy, 11 A. R. 631.

M. Wilson, Q. C„ for the defendants. The suggestion 
to refer this action came from the learned trial Judge. The 
judgment has not yet been settled, and the defendants 
have no objection to a recital in it that Mr. Britton is to 
try the action as a common law action of negligence. In 
the Act of 1891 the policy of the legislature to have all 
these questions—both compensation and damages—referred 
to one person, is manifest. The other provisions of the 
Act shew the powers of the referee.

Ayleaworth, in reply.
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Judgment, 

street, J. delivered by
December 24, 1892. The judgment of the Court was

Street, J.

The contention of the plaintiffs broadly is that no claim 
for damages existing at common law can be compulsorily 
referred to the Referee under the Drainage Trials Act, and 
that the jurisdiction of that oEcor, so far as claims for 
damages are concerned, is restricted to claims the only 
remedy for which would, but for this Act, have been 
un^ler the arbitration clauses of the various municipal 
drainage enactments.

In support of this contention we were referred to t 
judgment of the Supreme Court (not yet reported) in 
Williams v. Raleigh. A copy of the judgment of Mr. 
Justice Gwynne in that case has been furnished to us. 
Although the facts of that case were somewhat complicated 
in their character, the action was in substance of a similar 
nature to the present one. It was objected by the defen­
dants that the plaintiffs' only remedy was under the 
arbitration clauses of the Municipal Act, and it was so 
held by the Court of Appeal, reversing the judgment of Mr. 
Justice Ferguson, by whom the original judgment had been 
given. See note of the decision in 27 C. L, J, 411. Upon 
appeal to the Supreme Court, however, this judgment was 
reversed, and it was held that the right infringed by the 
municipality being a common law right and not one created 
by the statute, the plaintiff was not deprived of his right 
of action by section 488 of the Act, which provides for the 
determination by arbitration of a claim for compensation 
for lands injuriously affected by the exercise gf municipal 
powers. See note of the decision in 12 C. L. T.Occ.'îf.SSl.-it' 
was considered that the defendants, the township corpora­
tion, having a duty cast upon them in that case of keeping 
the outlet drain in a proper state of repair, and having 
failed in their duty, the damage resulting from their 
breach of duty was not a damage arising from the “con-

l
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of tho drain within the meaning of section 591 

of the Municipal Act, which is word for word the 
section 9 of the Drainage Trials Act, excepting that 
under the latter section the reference is to the Referee 
instead of to arbitration as in section 591. Section 9 of 
the Drainage Trials Act is as follows.

In case a dispute arises between municipalities * * 
or between individuals and a municipality * * * as 
to damages alleged to have been done to the property of 
the individual, in the construction of drainage
works, or consequent thereon, the * * individual com­
plaining may refer the matter to the arbitration and 
award of the said Referee, who shall hear and determine 
the same, etc., etc.

It was, as I have said, a section in practically the same 
terms as this which was interpreted in Williams v. Raleigh 
and ,f this section had been the only one in the Act giving 
jurisdiction to the Referee, the order now appealed against 
could not be sustained. But it is not. The purposes of 
the appointment of the Referee are set forth in the second 
section of the Drainage Trials Act, as follows 
D “The Lieutenant-Governor in Council may appoint a 
Referee for the purpose of the drainage laws, that is to say, 

e Ontario Drainage Act, the provisions of The Muni­
cipal Act on the same subject sections 569 and following 
sections, and all other Acts and parts of Acts on the same 
subject, and for the other purposes hereinafter mentioned : " 
then after providing for various matters arising under the 
dramage clauses, it is provided by section 11 as follows:—

“ Any action for damages from the construction or ope- 
ralion of drainage works may at any time after the issue 
of the writ be referred to the said Referee by the Court or 
a Judge thereof.”

This section, I think, clearly shews the intention of the 
Act that it should be applied not only to cases where the 
remedy is confined to arbitration proceedings under the 
drainage enactments, but also to cases where an action 
maintainable for injuries arising from the construction

was Judgment. 
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Judgment operation of drainage works. The damages here 
Street, J. plained of arose, if not from the “ construction,” at all 

events from the “ operation ” of the drainage works of the 
defendants, and the case therefore comes, I think, within 
the meaning of section 11, and was one which the learned 
Judge had jurisdiction to refer to the Referee.

In my opinion the motion must be dismissed with 
costs to be costs in the cause.
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[CHANCERY DIVISION.]

Langlois v Lesperance.

Heed Limitation»—Orankto A. and his heirs forever, habendum to A. 
and his wife for Yife, and after the death of both

Under «grant to A. and hilheira for ever, habendum to A and hie wife 
'1 for and during their natural life and the life of the survivor of them ; ” 
and “ from and after the Beath of both, to have and to hold uijto their 
lawful heirs and assigns fot ever,” or “ from and after the death of both 
to have and to hold unto lawful heirs, their heirs and assigns for 
ever,” A. takes a fee simple absolute.

This was a special case involving the question of the 
proper construction of two deeds of bargain and sale, each 
dated December 6th, 1855, and by one of which, for an ex­
pressed consideration of £5, Jean Oliver Langlois granted 
certain lands “ unto Fabien Lesperance and his heirs for 
ever,” the habendum being “ to have and to hold unto 
the said Fabien Lesperance and his lawful wife, for and 
during their natural life and the life of the survivor of 
them ; and from and after the demise of both, to have 
and to hold unto their lawful heirs and assigns, to and, 
for their sole and only use for ever ” ; and by the other 
of which, for a like consideration, the said Langlois 
granted certain other lands “ unto Charles Lesperance and 
his heirs for ever,” the habendum being " to have and to 
hold unto the said Charles Lesperance and his lawful
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wife for and during their natural life and the life of the Argument, 
sui vivor of them ; and from and after the demise of both, 
to have and to hold unto their lawful heirs, their heirs and 
assigns, to and for their sole and only use for ever ”

The questions for the opinion oMhe Court, were
1. Whether the conveyance to Fabien Lesperance con­

veyed to him and his wife, or to either of them, an estate 
in fee simple or fee tail in possession or in reversion.

2. Whether the said conveyance merely gave to him 
and his wife and the survivor of them a life estate.

3. Whether the

com- 
it all 
>f the 
dthin 
irned

I
!

with

'

conveyance to Charles Lesperance con- 
yeyed to him and his wife, or to either of them, an estate 
in fee simple or fee tail in possession or in reversion. „

4. Whether the said conveyance merely gave to him 
and to his wife and the survivor of them a life estate, 

ine plaintiff in the case

a

llthe mortgagee of the lands 
'eyed by the above deeds, and desired to have the 

decision of the Court as to their effect, and the defend 
the grantees and their respective wives.

was
conv 1to A.

antswere

i their 
f both

r, Zh ™atter Came UP for adjudication on September 28th 
1892, before Boyd, C„ at Sandwich, and written arguments’ 
were put in on both sides, of which the following are the 
material parts! the 

each 
lex- 
nted 
s for 
unto

:

T. Mercer Morton, for the plaintiff. It was evidently 
the intention of the grantor to grant and convey unto 

abien Lesperance and his wife an estate for life in joint 
tenancy with remainder over to the heirs of the said 
J) abien Lesperance and his said wife of the fee simple in 
the lands conveyed by the deed, and it was also his inten­
tion to grant and

and
ir of 
have 
and. 

ither 
glois

ey unto Charles Lesperance and his 
wife, an estate for life in joint tenancy with the remainder 
to their heirs in fee simple, of the lands set out in the 
second deed. The plaintiff submits that the deeds, pro. 
perly construed, give effect to the grantor's intention in 
both cases.,

conv

\
and
d to
wful
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j A. R. Bartlett, for the defence. As to the first deed, 
there is no word in the grant, which is “ unto Fabien Les- 
perance, the party of the second part, and his heirs for 
ever,” which could by any means he construed to attach 
to the estate limited in the habendum to “ the lawful wife ” 
of the grantee, and the habendum is, therefore, repug­
nant and void : Leith's Blackstone, 2nd ed., p. 333 ; Owston 
v. Williams, 16 U. C. R. *05 ; Doe d. Meyers v. Marsh, 9 
U. C. R. 2*2. And these cases also apply to the further 
limitations in the habendum respecting the heirs of “ the 
lawful wife,” except (if there be any exception, which the 
defendants contend there is not) in favour of the joint 
heirs of the bodies of the party of the second part and

XXII.]

Nove:
Argument.

Th<
the s< 
simple

The
ful wi 
and ft 
and as 
promit 
Shepp 

The 
in Vin 
baron, 
of tfaei 
because 
deed.”

This 
if at al 
but alv 

Judg 
special 

Aftei 
Per ( 

both de 
the hah 
and not

——bis lawful wife, which the defendants contend cannot by 
the”strict reading of the habendum be construed to be its
meaning. ' The limitation in the habendum is repugnant I 
and void, in that it-gives an estate utterly different from I 
an estate in fee simple, which is the estate granted in the ■ 
premises. There can be no trust raised on behalf of any ■ 
persons other than the party of the second part, not clearly ■ 
and definitely expressed, because the deed being expressed I 
to be made for a valuable consideration paid by the party ■ 
of the second part, any persons who might claim under I 
the habendum, other than the party of the second part, H 
are merely volunteers. If the estate described in the I 
habendum is not void and repugnant to the estate granted ■ 
in the premises, then the estate described in Fabien Les- ■ 
perance’s deed, is clearly an estate for life to him and his I 
Wife and the survivor of them, and an estate or remainder I 
in fee simple vested in him and his wife, to take effect I 
after the death of the survivor of both. The word, “ their I 
lawful heirs and assigns,” can only be construed to be ■ 
words of limitation, and come under the rule in Shelley's ■ 
Case. The conveyance to Charles Lesperance is somewhat I 
different with regard to the habendum and the insertion I 
of the words, “ their heirs,” does not alter the grant : I 
Brown v. 0’Dwyer, 85 U. C. R. 354. 1

8!
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November 12th, 1892. Boyd, C. ’

., The gra,nt in the Premises of the deed to the party of* 
sÏmple Part and hiS h6ira for ever’ conveys the fee

t0 the Party 0f second Part and his law- 
ful wife for their natural lives, and the life of the survivor 
and from and after the death of both to their lawful heirs 
and assigns, would, if operative, frustrate the grant in the 
premises by reducing the estate given to the husband 
Sheppards Touch si, 112.

The case is covered by the old law : thus it is laid down 
m Vmers Abr. Grants (K. a) 16, "If land be given to the 
baron, habendum to him and his wife, and to the heirs 
f their two bodies, the feme takes nothing by this grant, 

because she was not mentioned in the premises of the

but always to the exclusion of the wife 
Judgment therefore, is given as agreed upon by the 

special case, for the plaintiffs without costs.
Afterwards :
Per Curiam : The above judgment covers the case of 

both deeds ; the mention of the words, “ their heirs,” in

LANGLOIS V. LESPERANCE. 686
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trial
misdei[QUEEN’S BENCH DIVISION.]

2. I
Regina v. Smiley et al. reason 

monej 
the wi 
to the 
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Gaming—Becoming custodian of wager—R. 8. C. ch. 159, sec. 9—Construc­
tion of—Restriction to events to take place in Canada.

R. S. C. ch. 159, sec. 9, provides that “every one who becomes the 
custodian or depositary of any money, property, or valuable thing 
staked, wagered, or pledged upon the result of any political or nftmicipal 
election, or of any race, or of any contest or trial of skill or endurance 
of man or beast, is guilty of a misdemeanour ” :—

Held, that this enactment does not extend to the result of any election, 
race, contest, etc., to take place outside of ^ Dominion of Canada. 

Well* v. Porter, 3 Scott 141, followed.

The 
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The defendants were convicted upon an indictment 
charging them with having unlawfully become the custo­
dians and depositaries of the sum of one dollar staked, 
wagered, and pledged by one Vaughan upon the result of a 
certain horse race, such money not being money to be paid 
to the winner of any lawful race, or to the owner of any 
horse engaged in any lawful race, and not being a bet 
between individuals.

Statement.

The evidence shewed that the money was deposited by 
Vaughan withHhe defendants at an establishment kept by ^ 
them on Jordan street, in the city of Toronto, to be by 
them placed on the result of a horse race to be run at 
Guttenburg, in the State of New Jersey, for a commission 
of ten cents paid to them therefor.

The learned trial Judge directed a verdict of guilty, 
reserving the question (with another question which the 
Court found it unnecessary to determine) whether, upon the 
evidence, the defendants were properly convicted.

The enactment under which the defendants were charged 
section 9 of the Act respecting Lotteries, Betting,was

and Pool-selling, R. S. C. ch. 159, which is as follows : V “ Every one who ” (c) “ becomes the custodian or depositary 
of any money, property, or valuable thing staked, 
wagered or pledged upon the result of any political or 
municipal election, or of any race, or of any congest or

i
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trial of skill or endurance of 
misdemeanour * * .

2. Nothing in this section shall apply to any person by 
reason of his becoming the custodian or depositary of any 
money, property or valuable thing staked, to be paid to 
the winner of any lawful race, sport, game or exercise, or 
to the owner of any horse engaged in any lawful race, or 
to bets between individuals.”

687

man? or beast, is guilty of a Statement.

the

3
J„h\resel ved case was argued , on the 5th December, 
1892, before Armour, «C. J„ and Falconbridoe and 
Street, JJ.

Osler, Q. c„ for the defendants. The indictment does 
not charge that it was an unlawful race upon the result of 
which the money was staked ; and there is no evidence 
to shew that it was not a lawful race. There is nothin» 
to shew that the defendants did not receive the money for 
the purpose of making a lawful bet ; and the Crown have 
not negatived the proviso as to a bet between individuals. 
The defendants may have used it in making a bet between 
individuals. This section 9 is aimed against stakeholders, 
and the defendants are not stakeholders ; they had not the 
other stake. There never was a bet, there never was a tran­
saction undef the statute, completed in Canada. The bet 

' was completed in New Jersey, not here. The defendants 
received the money for the puipose of transmitting it to 
New Jersey. If they did not transmit it, there was no 
race and no bet There is no English authority, but there 
is a similar statute in New York State, under which 
People v. byrni, 13 Grim. Law Mag. 456, was decided, to 
which case I refer, and also to Read v. Anderson, 13 Q. B. 
D. 779 ; Caminada v. Hulton, 17 Cox C. C. 307 ; Regina 
v. JMlon, 10 P. R 352.

W. 0. Murdoch, on the same side, referred to Johnson 
v. Lansky, 12 C. B. 468.

V J R- Cartwright, Q. C, for the Crown. " 
sub-sea 2 of sea 9 refers only to the money or purse run 
for by the, horses, and not to a transaction like the present ;

ent
•to­
ed,
if a
aid
my
bet

by
by „
by

I at
ion

Ity,
the
the

ged
mg,
ws:
ary
:ed,

Staked ” inor
or

j



688 [TOL.

Argument. and, therefore, it is not necessary to negative the proviso 
as to a lawful race. r....

Osier, in reply. Section 6 of the Act provides distinctly 
for foreign lotteries. The scope of section 9 is entire^ 
domestic, and cannot apply to a foreign race. A transac­
tion completed in a foreign country cannot be made an 
offence under the statute.

December 24,1892. The judgment of the Court was 
delivered by

Armour, C. J. :—
i
The statute under which the defendants were charged 

is Revised Statutes of Canada, ch. 159, sec. 9, which 
provides that “ Every one who becomes the custodian 
or depositary of any money, property, or valuable thing 
staked, wagered or pledged upon the result of any political 
or municipal election, or of any race, or of any contest or 
trial of skill or endurance of man or beast, is guilty of a 
misdemeanour."

We do not think that we can construe the words of 
this section as extending to the result of any political or 
municipal election, or of any race, or of any contest or 
trial of skill or endurance of man or beast, to take place 
out of Canada, but that we must construe them as limited 
to the result of some political or municipal election, or of 
some race, or of some contest or trial of skill or endurance 
of man or beast, to take place within the Dominion.

And we think that this is the true construction is 
apparent frorii the proviso that “ nothing in this section 
shall apply to any person by reason of his becoming the 
custodian or depositary of any money, property or valuable 
thing staked, to be paid to the winner of any lawful race, 
sport, game or exercise, or to the owner of any horse en­
gaged in any lawful race, or to bets between individuals 
clearly contemplating races, sports, games and exercises 
lawful according to the laws of this country, and individuals 
subject to the laws of this country.
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And while the provisions of this statute are by the 6th Judgment 
section of it extended to the printing or publishing, orAm"^Tc.J. 
causing to be printed or published, any advertisement 
scheme, proposal or plan of any foreign lottery, and to the 
sale or offer for sale of any ticket, chance or’sbare in any 
such lottery, or to the advertisement for sale of such ticket, 
chance or share, there are no words shewing that the pro-’ 
vision under which the defendants were charged should 
extend to any foreign political or limnicipal election, or 
race, or contest or trial of skill or endurance of 
beast.

We also think that the statute in question being a penal 
one, we should not so construe it aa to cover any foreign 
political or municipal election, or race, or contest or trial 
of skill or endurance of man or beast.

And this was the ground upon which the Stock Jobbing 
Act, 7 Geo. II, ch. 8, was held not to include foreign 
stocks : Wells v. Porter, 3 Scott 141.

We refer also to Niboyet v. Niboyet, 3 P. D. 62- 
Niboyet v. Niboyet, 4 P. D. 1 -, Ex p. Plain, 12 Ch. d’
622 ; Ex p. Pearson, [1^92] 2 Q. B. 263 ; Regina v. Blane,
13 Q. B. 769; Colquho'un v. Brooks, 14 App. Gas. 493- 
Golquhoun v. Heddon, 25 Q, B. D. 129.

In our opinion the conviction must be quashed.
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Regina v. Levinoer.

Constitutional law—53 Vic. c. 18, sec. 2 (O.J—Intra vires—Constitution of 
Criminal Courts—General Sessions of the Peace—Jurisdiction in cases 
of forgery—B. N. A. Act, ftec. 91, sub-sec. 27; sec. 98, sub-sec. lfy.

The power granted by the British North America Act, see. 92, sub-sec. 
14, to the provincial legislatures to constitute courts of civil and of 
criminal jurisdiction, necessarily includes the power of giving jurisdic­
tion to those Courts, and impliedly includes the power of enlarging, 
altering, amending, and diminishing the jurisdiction of such Courts.

The Act 53 Vic. ch. 18, sec. 2 (0.), so far as it provides that the Courts of 
Gênerai Sessions of the Peace shall have jurisdiction to try any person 
for any offence under any of the provisions of secs. 28 to 31 of B. 8. C. 
ch. 165, an Act respecting forgery, is within the powers of the legis­
lature of Ontario, as being in relation to the constitution of a provincial 
Court of criminal jurisdiction, and does not in any way trench upon the 
exclusive authority given to the Parliament of Canada by sec. 91, 
sub-sec. 27, to make laws in relation to criminal law and criminal 
procedure. , ^

r

Statement The prisoner was indicted at the Court of General Ses­
sions of the Peace for the county of York for an offence 
against some of the provisions of sections 28 to 31, both 
inclusive, of the Revised Statutes of Canada, chapter 
165, an Act respecting ̂ Forgery, and on being arraigned] 
moved to quash the indictment on the ground that the 
Sessions had no power to try the offence, the Act 53 
Vic. ch. 18, sec. 2, being, as he alleged, beyond the 
powers of the Ontario Legislature ; and, upon the learned 
chairman of the said Court refusing to quash the 
indictment, the prisoner pleaded guilty thereto, and the 
learned chairman thereupon reserved for the consideration 
of the Justices of the Queen’s Bench Division of the High 
Court of Justice for Ontario, the question whether the 
said Court of General Sessions of the Peace had jurisdic­
tion to try the prisoner upon the indictment.

Section 2 of 53 Vic. ch. 18 (O.) is as follows :—The 
courts of general sessions of the peace, the county 
judges’ criminal courts and police or stipendiary magis­
trates, shall have jurisdiction to try any person for any 
offence under any of the provisions of sections 28 to 31,

Decemb 
delivered 1

Armour, i

By sect 
provided t 
sively mal 
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class 14 is 
including-
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both inclusive, of the Revised Statutes of Canada, chapter Argument. 
165, an Act respecting Forgery.

On the 5th of December, 1892, the reserved 
argued before Armour, C. J„ and Falconbridob and 
Street, JJ.

Murphy, Q. C., for the prisoner. The exclusive legis­
lative authority of the Parliament of Canada extends, by 
section 91, sub-sec. 27, of the British North America Act, 
to “ the criminal law, except the constitution of Courts of 
criminal jurisdiction, but including the procedure in 
criminal matters.” The Act 53 Vic- ch. 18, sec. 2 (0.), pro­
vides for the trial of persons by certain tribunals. I 
contend that that is a provision relating to procedure in 
criminal matters. The trial is a proceeding, part of the 
procedure. I refer to Regina v. O'Rourke, 1 0. R. 464 ;
Regina v. Waaon, 17 A. R. 221, 251 ; Regina v. Toland, 22 
0. R. 505.

J. R. Cartwright, Q. C., for the Crown, referred to 
sec. 92, sub-sec. 14, and secs. 96 and 101 of the British 
North America Act. and to Re Bell Telephone Co., 7 0. R.
605; The Piéton, 4 S. C. R. 648; Sweet’s and Wharton’s 
Law Dictionaries, sub verb, “ procedure.”

Murphy, in reply, referred to section 94 of the British 
North America Act, and to Regina v. McDonald, 31 
U. C. R. 337 ; Regina v. Dunlop, 15 U. C. R. 118.

December 24, 1892. The judgment of the Court 
delivered by

Armour, C. J.

By section 92 of the British North America Act it is 
provided that in each province the legislature may exclu­
sively make laws in relation to matters coming within the 
classes of subjects next thereinafter enumerated, of which 
class 14 is the administration of justice in the province, 
including- the constitution, maintenance, and organization

!.. REGINA V. LEVINOKR. 691
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Judgment. 0f provincial Courts, both of civil and criminal jurisdic- 
Armour, c.J. tion, and including procedure in civil matters in those 

courts. And by section 91 of the said Act the Parliament 
of Canada was given exclusivejegislative authority 
the criminal law, except the constitution of Courts of 
criminal jurisdiction, but including the procedure in crim­
inal matters.

over
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A court is a place where justice is judicially adminis­
tered : Coke on Littleton, 58a ; and the constitution of a 
court therefore necessarily includes its jurisdiction ; and 
the granting by the British North America Act to th 
provincial legislatures of the power to constitute Courts 
of civil and of criminal jurisdiction necessarily included 
the {rower of giving jurisdiction to those Courts, and im­
pliedly included the power of enlarging, altering, amend­
ing, and diminishing the jurisdiction of those Courts.

The Act of the Legislature of Ontario 53 Via ch. 18, 
sec. 2, so far as it provided that the Courts of General 
Sessions of the Peace should have jurisdiction to try any 
person for any offence under any of the provisions of 
sections 28 to 31, both inclusive, of the Revised Statutes of 
Canada, chapter 165, an Act respecting Forgery, was quite 
within the. powers of the Legislature of Ontario, as being 
in relation to the constitution of a provincial Court of 
criminal jurisdiction, and did not in any way trench upon 
the exclusive authority of the Parliament of Canada to 
make laws in relation to criminal law and criminal

e
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pro­
cedure, it not assuming to deal with the procedure in 
such Courts of General Sessions of the Peace, in the trial 
of any such offence.

We therefore think that the Court of General Sessions 
of the Peace for the county of York had jurisdiction to 
try the prisoner upon the said indictment, and that the 
conviction must be affirmed. e

[See Regina v. Tolani, 22 0. R. 605.—Rer.]
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[QUEEN’S BENCH DIVISION.] 

Erdman v. Town of Walkerton.

The plaintiff's husband was personally injured by an accident which 
anthm In °3 * hlKhw7 '»lon8ing to the defendants, and brought an

TV™? '“?e M ; witness in his own behalf, and cross-examined by the 
hmnuhAv “ndtdled before the action came to trial. Hie widow then 
brought this action under R. S. O. cb. 135, Lord Campbell’s Act as 
“I' <0r the <>e>th of her husband, alleging that it was caused by 
repair •-gen°e °f tbe ,defeIldlults in not keeping their highway in

H'ld, that the two actions related to the same subject and involved the 
îîwi J"' Sueatl™=. “?d ‘bat the present plaintiff was to be re-
thedev d»nrh“t “*• "ldeî her dec?,scd husbani ; and therefore that 
the evidence taken in the former action was admissible in the present 
„ • Î. °’ *b»‘ an order in Chambers providing that the evidence in 
properl" m^jht be read at the ‘rial, saving afl just exceptions, wag

s

This was an action under (Lord Campbell’s Act) E. S. 0. statement, 
ch. 13o,brought by Anna Erdman, as executrix other late 
husband, John B. Erdman,against the municipal corporation 
of the town of Walkerton, for the death of her said hus­
band, alleged to have been caused by the neglect of the 
defendants to keep their highway in repair.

The defendants denied negligence and notice of the 
alleged defect in the highway, pleaded contributory negli­
gence of the deceased, and claimed to recover over against 
one R. E. Heughan for all damages, etc., which they might 
be put to by reason of the premises, under the provisions 
of the 65 Vic. ch. 42, sec. 531 (4) (the Consolidated Muni­
cipal Act, 1892).

The accident to which the husband’s deatffrwas attributed 
took place on the 20th of January, 1892.

On 9th of March, 1892, he had issued a writ against the 
corporation claiming by indorsement damages for injury 
to him by the negligence of defendants in not keeping the 

89—VOL. XXII. O.R.
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694 THE ONTARIO REPOIIT8. [”
street in question in repair, and on Slat H^March he filed 

■uid delivered his statement of claim.
On 12th of March, 1802, Mr. Winchester, an official 

referee sitting for the Master in Chambers, made an order 
in that action on tl)e plaintiff’s application, that he 
(plaintiff) should be examined vivâ voce on oath on his 
own behalf ; that the examination be filed in the office 
of the deputy clerk of the Crown at Walkerton ; and that 
an office copy thereof might be read and given in evidence 
at the trial of that cause, saving all just exceptions’, on giv­
ing sufficient proof of the absence of said plaintiff.

The examination of plaintiff John B. Erdman in that 
cause was taken before the officer named in the Master’s 
onfer on 14th of March, 1892. No one appeared for defen­
dants. although they were notified.

On 21st of March the Master in Chambers made a further 
order (after reciting an application of that plaintiff fo 
order allowing his evidence taken de bene, eeee to be used 
in any action which might be brought in the event of his 
death by his wife and children*), “ that, without prejudice 
in any way to the present motion, the plaintiff be further 
examined vivâ voce before S. H. McKay on Wednesday 
23rd March, 1892, at 10 o’clock a. m., in case his state of 
health permits, upon notice to the defendants and the 
third party.” And it was further ordered that the examina­
tion so taken should bo filed, etc., and that an office copy 
or copies thereof might be read in evidence on the trial of 
that action, saving all just exceptions, upon giving sufficient 
proof of the absence of said plaintiff, or of his inability to 
be present to testify on his own behalf at said trial. This 
order was not appealed from, and the examination of said 
plaintiff John B. Erdman was taken on 23rd of March 
pursuant to the last mentioned order, Counsel for defen­
dants appeared and cross-examined him.

John B. Erdman .died on the 2nd of April following.
The present action was commenced on the 6th of June.
On the 7th of October the Master in Chambers made an 

* See 14 P. R. 467.
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XXII.] EBDMAN V. TOWN OP WALKERTON.

order in this action, on the plaintifl’s application, that the Judgment, 
depositions of said John B. Erdman taken in the former jj^Tin 
action, might be given in evidence by either the plaintiff Chamber,,, 
or defendants at the trial of this action, saving all just 
exceptions.

The judgment of the learned Master

695
1

1
r
i

i
i was as follows :t

Motion by the plaintiff for an order permitting her to 
use at the trial of this action the evidence of her husband 
taken de bene esse in a former action against the 
defendants.

The former action

>

samet

brought for damages for injury 
to the plaintiff by the negligence of the defendants, their

1*? and agent8’in not keeP!nS in repair a portion of 
McNabb street in the town of Walkerton, and in allowing 
an open ditch or drain to continue on said street, into 
which the plaintiff fell.

The present action is brought by the widow of the 
plaintiff in the first action, as executrix of his estate, for 
the benefit of herself as widow and their children, under 
ch. 135 B. S. 0., against the same defendants, for damages 
for causing the death of the plaintiff in the first action by 
the wrongful negligence and default of the defendants, 
their servants and agents, in not keeping in repair a portion 

' ■ of ¥«Nabb street in said town of Walkerton, and in
■ allowing an open ditch or drain to continue on said street, 

into which the said plaintiff in the first action fell and 
tained fatal injuries, which resulted in his death.

The plaintiff in the first action was examined de bene 
esse on his own behalf; the steps taken for such examination 
being set out fully and correctly in the affidavit of J. B. 
Shaw, one of the plaintiff’s solicitors herein, filed on this 
application.

It is contended for the defendants that the order asked 
for should not be made for several reasons, among them 
the following : (1) That the third party has not been 
notified of this application and is not present ; (2) That

was
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V Jml8me"t- the third party was not present at the examination of 
Master in Erdman and bad no opportunity' of eross-èxamining him ; 
Chambers. (3) That the evidence cannot be used by the defendants 

against the third party, and should not therefore be used 
* against the defendants ; (4) That the defendants had 

not an opportunity of cross-examining Erdman fully, on 
account of the state of his health, and did not examine 
him at all on the first examination, not being present, th 
notice given being too short, and therefore irregular ; (5) 
That the present action is not the same as the first, being 
for damages claimed in consequence of the death of the 
plaintiff' in the first action ; whilst the first action was for 
injuries to the plaintiff himself; (6) That the present 
action is not between the same parties as the first action ; 
that the plaintiff herein is not a privy to the plaintiff in 
the first action, and does not claim through him.

The motion was ably argued by counsel for the plain­
tiff and defendants ; all the points that affected the question 
being taken on both sides ami fully discussed.

In support of the application Mr. Blake referred to the 
following cases : McIntosh v. Great Western R. W. Co., 1 
Jar. 1132; Moggridge v. Hall, 13 Ch. D. 380;
Llanofer v. Homjray, 19 Ch. D. 224 ; Drewitt v. Drewitt, 

.232; and Taylor on Evidence, 8th ed., sec. 464, 
and the cases cited there.

/

e

52 J.

With reference to the objection that the third party is 
not present and has not been notified by the plaintiff, I 
hold that the plaintiff is only seeking relief against the 
defendants and not against the third party, and for that 
reason if the defendants desired to have the assistance of 
the third party, they should have notified him. They 
had ample opportunity of doing so. There is no
order requiring the plaintiff to interfere in the issue 
between the defendants and the third party. For the 
same reason the plaintiff was not bound to notify the 
third party as to the examination of the plaintiff in the 
first action ; although I find as a matter of fact the 
plaintiff did, at my request, notify the third party of
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the examination taken on the last occasion. As to whether Judgment, 
the defendants can or cannot use the evidence against the „
third party, that is a matter for the defendants, not for Chambers, 
the plaintiff, who is not claiming relief against the third 
party.

As to the defendants not having an opportunity'to 
examine the witness, I hold that it is clearly shewn that 
they had ample opportunity on three occasions ; but be 
they did not avail themselves of such liberty they cannot 
object to the evidence being used. In Cazenove v. Vaughan,
1 M. & Sel. 4, the plaintiffs filed>a bill in Chancery for the 
examination of a witness de bene ease, and the defendant did 
not put in any answer. The plaintiffs gave notice to the de­
fendant of an order obtained from the Court'for the exami­
nation and of the question intended to be put, and examined 
the witness the same evening, who set off the next day and 
never returned. The plaintiffs obtained a further order for 
publication of the deposition in order that it might be read 
at the trial ; and the deposition was admitted in evidence 
since the defendant might have cross-examined if he had 
been so inclined. Lord Ellenborough in delivering judg­
ment said : “ The rule of the common law is, that no evi­
dence shall be admitted but what is or might be under the 
examination of both parties ; *»•* But if 
has had liberty to cross-examine, and 1

!
;

i
l f!

cross-

cause
)
; i

«
:

:

1
11

;■

rty
not chosen\to

exercise it, the case is then the same in effect as if he had 
cross-examined ; otherwise the admissibility of the evi­
dence would be made to depend upon his pleasure, whether 
he will cross-examine or not ; which would be a most un­
certain and unjust rule,"

In Llanover v. Hornfmy, 19 Ch. I), at pp. 229-230, Sir 
George Jessel, M. R,, said : “ Why should the evidence not 
be admissible ? The lord had an opportunity of 
ining, and the evidence answers every condition of admissi­
bility.” See also Starkie on Evidence, 4th ed., p. 409, 
where the rule is laid down that depositions of witnesses 
are admissible if " the party to be affected by them has 
cross-examined the deponents, or has been legally called 
upon, and had the opportunity to do so.”

:

:

cross-exam-

I
!
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As to the actions being for the same cause and between 
the same parties, in Starkie on Evidence,'3rd ed., p. 260, it 
is laid down that “ it is not essential that either the parties 
orrthe form of action should be precisely the same, if they 
are substantially the same.” In a very old case of Ternit 
v. Gresham. Chy. Cas. 73, before the Lord Chancellor, 
Baron Turner^tlic report reads as follows : “ Ordered, upon 
long debate, thatxdepositions of witnesses taken in a 
former cause thirty years since, where the same matters 
were under ■ examination in issue as in this (thé point 
being concerning incumbrances and damnification in both 
cases) shbuld be made use of in this cause, albeit the plain­
tiff in this cause, and those under whom he claims, were 

Ttot parties in the former cause, inasmuch" as the tertenants 
were then parties, and the now plaintiff’s title did not then 
appear, and the witnesses were dead.”

In Switzer v. Boulton, 2 Gr. 693, the bill was filed to 
have a deed absolute in form declared a mortgage and for 
consequential i elief. One of the defendants, a devisee of I 
the lands, had previously brought an action of ejectment 
against the plaintiff to recover possession of the property.
At the trial of the action P. H. had been examined as a 
witness on thé part of the plaintiff in equity, being the 
defendant at law, for thè purpose of proving the deed in 
question to be a mortgage. Since the trial P. H. had been 
committed to the penitentiary and refused to submit to 
be examined. Under the circumstances an application was 
made for the purpose of obtaining an order to shew the 
purport of the evidence of P. H. at the trial of the eject­
ment through the medium of the Judge’s notes.

The Court delivered the folio wing judgment: “In the 
case of Carrington v. Comock, 2 Sim. 667, cited in the 
argument, the Vice-Chancellor of England 
‘if any of the witnesses in the cause of Carrington v. 
Jones are dead, the Court will order the deposition of those 
witnesses to be read in this cause, saving exceptions.’ Now, 
in the case befora.ua, the witness H. is as much beyotifi the 
power A the {«Sintiff as if he were dead, and we /hink

THE ONTARIO REPORTS. Hj/\XX

J udginent.

Master in 
Chambers.

I the plain 
I liberty to 
I action of 

stantially 
| In Wri 

lessor of | 
I against V 

other per; 
examined 
the part oi 
only party 
instead of 
the lessor i 
this witnc 
preset) tTaï 
Judge. Ti 
Court, cod 
Bosanquet, 
at Ji. 19 ; « 
make any < 
in questior 
lessor of t 
that the no 
ejectment 
J. S. is boi 
can there bi 
in the forint 
joined with 
lessor of the 
power of o 

.witness), th­
ing witness! 
the former ti 
had been ali 
therefore, th 
amination o; 
suit betweer 
substantial!)

■

observed that

)



XXII.], E RDM AN V. TOWN OF WALKERTON.
699

the plaintiff must, subject to all just exceptions, be at Judgment 
liberty to rejtd the evidence given by H. on the trial of the M^Tin 
action of ejectment ; the parties to that action beino-sub- Chamber», 
stantially the same as those interested in this suit.” °

In Wright v. Doe dem. Tatham., 1 A. & E. 3, Tatham 
lessor of plaintiff in this action, filed his bill in Chancery 
against Wright, the defendant in this action, and three 
other persons. At the trial a witness was called and 
examined on the part of Wright, and cross-examined on 
the part oi Tatham. Argued because Wright was not the 
only party but. was joined with others, and that Tatham 
instead of being the plaintiff in the present action is only 
the lessor of the plaintiff, therefore the evidence given by 
this witness, since deceased, could not be used in this 
present actidn, and was properly rejected by the trial 

udge. Tmtial, O. J„ in delivering the judgment of the 
Court, composed of Tindal, C. J„ Park, J„ Gaselee, J„ 

osanquet, JjBayley, B., Vaughan, B„ and Gurney, B„ said 
at 19 : ,rWe think neither of these circumstances will 
make any difference as to the admissibility of the evidence 
in question. For the result of the authorities is, that the 
essor „f the plaintiff is the real party in an ejectment, 

that the nominal plaintiff has no interest, and that, in an 
ejectment between Doe on the demise of J. S. against B„
J. b. is bound by a verdict for the defendant. Neither 
can there be any real difference from the circumstance that, 
in the former action, the presen t defendant, Mr. Wright, was 
joined with other persons as plaintiffs; for Mr. Tatham the 
lessor of the plaintiff in this action, had precisely the same 
power of objecting to the competency of Bleasdale (the 
witness), the same right of cross-examination and of call­
ing witnesses to discredit or contradict his testimony, on 
the former trial, * * as he would have had now,if Bleasdale 
had been alive and subpoenaed as a witness. It is manifest 
therefore, that the verdict on the former trial, and the ex­
amination of witnesses on each side, did not take place in a 
suit between third parties, or strangers, but virtually and 
substantially between the very same parties who are parties

'
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In Mir 
sional Co 
trial, and 
ground of 
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bound by

Judgment, to the present suit, and upon the very same subject-matter 
Mester in of dispute.”
Chambers. In Doe dem. Foster v. Earl of Derby, 1 A. & E. 783, it 

held that the right to use evidence is co-extensive with 
the liability to be bound by evidence. At p. 791, note (6), 
evidence of witnesses was objected to on behalf of the defen­
dant, inasmuch as the trial on which that examinât! 
taken related to the property, late Mrs. Travers’s, at 
Croft, whereas the present action was for the land, formerly- 
hers, at Huyton, a different property. Alderson, B., with­
out hearing counsel in answer to the objection, said that 
he had no doubt of the examination being admissible, the 
question being the same in both actions, viz., who was the 
heir-at-law of Mrs. Travers.
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In this action the evidence of Erdman is upon the cause 
and result of the accident, and this is the same question in 
both actions. His evidence could be used by the defen­
dants, if in their favour, against the present plaintiff, and 
if so, it seems to me the plaintiff can use it against the de­
fendants : Morgan v. Nicholl, L. R. 2 C. P. 117 ; Doe dem. 
Hulin v. Powell, 3 Car. & K. 323.

The matter may not be free from some doubt, but, on the 
whole, I am of opinion tiraflt will be in the interests of 
justice to allow the evidence to be used, saving all just 
exceptions.

Order will go with costs in the cause.

;

From this order the defendants gave notice of appeal to 
a Judge in Chambers, but before the appeal was heard the 
action came down for trial before Street, J., and a jury, 
at Walkerton on 11th of October, 1892.

The learned trial Judge refused to allow the depositions 
to be given in evidence, and there being admittedly not 
sufficient evidence without them to go to the jury, the case 

withdrawn from the jury and the action dismissed.
And sitting in Chambers on 26th of November, 1892, the 

same learned Judge heard the appeal from the Master's 
$der of 7th of October and allowed the appeal therefrom.

was

X

'S
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701er In Michaelmas Sittings,1892, the plaintiffmoved the Divi 

sional Court by way of appeal fr„L the judgment at the 
rial, and also from the order of 26th November on the 

ground of alleged improper rejection of said evince and 
on the fur her ground that the learned trial Judge 
bound by the order of the Master in Chamber.
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Falconbridge, J„ on the 29th November, 1892.
ly.
h-
at

Shaw, Q C.for the plaintiff. This action 
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same 
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Argument. undov Morgan v. Nicholl, L. R. 2 C. P. 117, if I can shew 
that the cause of action and the parties are different. I 
rely on Brunsden v. Humphrey, 14 Q. B. D. 141 ; Leggott v. 
Great Northern R. W. Co., 1 Q. B. D. 599 ; Doolan v. Mar­
tin, 0 P. R. 319 ; Regina v. Ledbetter, 3 Car. & K. 108. Had 
there been a recovery by the deceased, it would have been 
for his own suffering, his own inability to work, etc. ; it 
would have been for damages to his own estate. But this 
action is not for the suffering of the deceased, etc., but for 
damages done to individual members of his family by 
reason of his death, not by what took place prior to his 
degth. What is recovered for is different. Then I con­
tend, also, that the parties are different. Heughan was 
not a party to the former action. We could not use 
against Heughan the evidence that the plaintiff seeks to 
use against us.

II. P. O'Connor, Q. C., for Heughan. The evidence cer­
tainly cannot be rend as against my client.

Shaw, in reply.

THE ONTARIO REPORTS.
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December 24, 1892. The judgment of the Court wai 
delivered by

Falconbridge, J. :—

I do not concern myself about the position of the third 
party. He was brought into the controversy by the de­
fendants and not by the plaintiff, who has nothing to do 
with any rights or remedies which the defendants may 
havè against him, and I shall therefore exclude him from 
consideration in dealing with the case.

Judge Pitt Taylor —Evidence, 8th ed., sec. 464—states 
the. rule as follows * * * “ It may be advanced os a 
general rule of law, that where a witness has given his 
testimony under oath in a judicial proceeding, in which the 
adverse litigant had the power to cross-examine, the testi- . 
mony so given, will, if the witness himself cannot be called, 
be admitted in any subsequent suit between the same par-

fii
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!amP°?bh°3erlaiminLg Under the™. Pr»vided it relate to the 
same subject, or substantially involve the 
questions.”

Adopting this statement (with the necessary right or op-
beL»f VlCr03S"eXauminati0n' M Statcd in section 465) L 
being fairly borne out by the authorities cited by the learned

author; (see particularly Wright v. Doe dem.Tatha.rn, 1 A. 
r /t,T"Ce V- Maule- 4 Drew, at p. 480, to which

Trv to • >, °“Casi°n t0 refer again) it becomes neces-
ary to inquire whether the present suit is : (1) Between the. 

same parties or those claiming under them ; and (2) Relates 
to the same subject or involves the same material questions.

There can be but one answer to the latter branch of the 
inquiry, for it is beyond doubt that the injury to the de 
ceased and the alleged negligence of the corporation, were

6 aDd the. 8a,”e 80 far =>s the happening of the accident 
is concerned. The state of facts 
plaintiff, if any, in both 
tical, and the defenc 
same.
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Judgment. R. S. O. ch. 135, provides, sec. 2 : " Where the death of 

Ealconbridge, a person has been caused by such wrongful act, neglect or 
,l' default, ns would (if death had not ensued) have entitled 

the party injured to maintain an action and recover dam­
ages in respect thereof, in such case the person who would 
have been liable if death had not ensued, shall be liable to 
an action for damages, notwithstanding the death of the 
person injured, and although the death has been caused 
under such circumstances as to amount in law to felony 
and by sec. 3: “Every such action shall be for the 
benefit of the wife, husband, parent and child of the per­
son “whose death has been so caused, and shall be brought 
by and'dn the name of the executor or administrator of 
the person deceased.”

The contention of the defendants is that a proceeding 
under this statute is an essentially different cause of action, 
and that in it the parties are essentially different from the 
cause of action and the parties in the suit of J. B. Eld- 
man against the corporation.

Taking the second section of thejetatute by itself, I fail 
to find anything in it to favour ^his view. It provides 
that “ the person who would have been liable if death 
had not ensued, shall be liable to an action for damages 
notwithstanding the death * *. ” This is simply equiva­
lent to saying that in such a case the maxim actio per­
sonalis moritur cum pereond shall not apply.

Then section 3 designates the persons or classes for 
whose benefit the action shall be, and provides that the 
action shall be brought by and in the name of the execu­
tor or administrator.
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The statute in fine creates a trust in favour of certain 
beneficiaries, and appoints the mode of settling the ratio 
of distribution among them ; but the action is brought by 
the personal represetftative of the deceased.

Then does it make any difference that the personal rep­
resentative does hot sue for the benefit of the estate, but 
for the benefit of next of kin designated by the statute ? 
or that the near relations of the deceased should get the

j

J-
É s
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fruits of the judgment to the exclusion of creditors of the Judgment

Falconbridge,
deceased ?

I should think 
other way.

In Regina v. Ledbetter, 3 Car. & K. 108, Mr. Greaves 
y. G., after consultation with Lord Campbell and Mr. 
Justice Williams, refused to admit in evidence against a 
prisoner on trial at the assizes for feloniously wounding a 
deposition properly token befo 
same prisoner on a charge of assault.

This decision turns on the wording of the 17th section 
of the 11 & 12 Vic. (Imp.) ch. 42, as to the 
accused ” and “ in such prosecution,” and is 
here.

not, unless there is clear authority the
:

magistrate against there a

person “ so 
not of avail

In the same volume, at p. 323, there is a, ruling of 

aughan Williams, J., in a case of Doe dem. HulinX. Powell 
which seems favourable to the plaintiff here.

In a former ejectment, Doe dem. Hvlin v. Richards 
brought by the present lessor of the plaintiff 
the same property, a witness, since deceased, 
ined under

11
::to recover 

was exam-
a commission. In this, the second ejectment, 

it was proved that before the examination R. 
defend the former ejectment for P.

The Judge, laying stress on the fact that the lessor of 
the plaintiff had an opportunity of cross-examining the 
witness, received the evidence^ considering it immaterial 
whether the lessor of the" plaintiff knew or did not know 
that P. was the real defendant.

Morgan v. Nicholl, L. R. 2 G P. 117, is pointed to as 
accentuating the rigour of the rule which the defendants 
say exists.

,.Jhere a Pavions action had been brought by the plain­
tiffs son against the defendant’s father to recover posses­
sion of the same premises ; and it being supposed at that 
time that the plaintiff was dead, the son had claimed the 
property as his father’s heir-at-law.

Plaintiff proposed to cross-examine a shorthand 
*s to the evidence given in the previous action by 
ness who had since died.

agreed to
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THE ONTARIO REPORTS. [VOL,

Judgment. The evidence was held inadmissible on the very short 
Falconbridge, and intelligible ground that the father was, for the pur- 

poses of that suit, as distinct a person from his son as a 
perfect stranger.

To apply this case to the present one, is a complete 
petitio principii.

In 16 S. JC. R. at p. 699 there is a head-note of a 
judgment in appeal from the Supreme!Court of New Bruns­
wick, i^ a case of Parker v. White. 
action against a conductor of the I. C. R. for injuries 
alleged to be caused by the conductor’s negligence. On the 
trial P.

P. brought an

was nonsuited ; and on motion to the full Court the 
nonsuit was set aside and a new trial ordered. Between 
the verdict and the judgment ordering a new trial P. died, 
and a suggestion of his death was entered on the record. 
The Supreme Court of Canada is reported to have held 
appeal from the order of the full Court, that under the sta­
tute equivalent to Lord Campbell’s Act in New Brunswick,, 
an entirely pew cause of action arose on the death of P., and 
the original action was 
revived.

on

X entirely gone and could not be

We have not seen the judgments of the Supreme Court. 
A perusal of the case in the Court below in 27 N. B. Reps, 
p. 442, of course throws no light oh the question, except to 
make it clear that the use of the expression “ an entirely 

cause of aetjon," in the sense in which defendants 
would apply it here, is not necessary for the decision of 
that case, and was probably not used by any member of 
the Court in that sense.

The above seem to be the main authorities which at all 
favour the defendants’ contention.

new

In Wright v. Doe dem. Tatham, 1 A. & E. 3, Wright 
not theonly party,but was joined with other plaintiffs in the 
former action, and Tatham, instead of being the plaintiff 
in the present action, is only the lessor of the plaintiff. 
Tindai, Ovfc, says, at p. 19 : “ But we think neither of 
these cii

was

istances will make any difference as to the 
admisaibility\of the evidence in question. For the result
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of the authorities is, that the lessor of the plaintiff is the Judgment, 
real party in an ejectment, that the nominal plaintiff has Felcl^dge 
no interest, and that, in an ejectment between Doe on the J 
demise of J. S. against B., J. S. is bound by a verdict for 
the defendant. Neither can there be any real difference 
from the circumstance that,in the former action, the present 
defendant, Mr. W., was joined with other persons as plain­
tiffs; for Mr. T., the lessor of the plaintiff in this action, 
had precisely the

!.. 707

•t

power of objecting to the compe­
tency of Bleasdale, the same right of cross-examination 
and of calling witnesses to discredit or contradict his testi­
mony, on the former trial, as he would have had if Mr. W. 
had been the sole plaintiff in that suit, or as he would 
have had

same

now if Bleasdale had been alive and sub- 
ptenaed as a witness. It is manifest, therefore, that 
the verdict on the former trial, and the examination of 
witnesses on each side, did not take place in a suit between 
third parties, or strangers, but virtually and substantially 
between the very same parties who are parties to the pre­
sent suit, and upon the very same subject-matter of dis- 
pute.”

I think the plaintiff in an action under Lord Campbell’s 
Act occupies a like position towards the 
benefited

1

persons to be
as ^le plaintiff in the old action of ejectment 

did to his lessor.
In Doe clem. Foster v. Earl of Derby, I A. & E. 783, the 

evidence was rejected, the parties nominal and real 
being the same, but in note (6) at p. 791 there is reported a 
ruling of Alderson, B., admitting the examination of a 
deceased witness, although a different property was claimed, 
on the ground that the question was the same in both 
actions, viz., who was the heir-at-law of Mrs. T.

I cite this judgment in support of my copclusion that 
the question is the same in the two actions which we are 
considering.

In Switzer v. Boulton, 2 Gr. 693, one of the defendants 
had brought an action of ejectment against the plaintiff 
to recover possession of the property, and a person who

not

m
-



708 the ONTARIO REPORTS. [VOI,. XXII.]

Plea, th 
him, and i 
and dischi 
against th 
accord am 
faction of 

Held, tl 
gerice, wh: 
and that t 
action.

This is i 
the argun 
at p. 109, i 
at p. 406, i 
sel in ansv 
deceased 1 
died, could 
that she co 

Blackbn 
" which rej 
its opportic 
have been 
may provk 
ages, but it 
Lush, J,, 62 

Leggott \ 
claimed as 
ministratri: 
personal esi 
tratrix hao 
benefit of h 
had recover 
second actif 
faction und 
which eithe 
sued in a di 

In Llano 
Hall, V.-C., 

91-

Jiulgmcnt. harl given evidence in the former action was afterwards 
Fsiconbridge, committed to the provincial penitentiary. He, fearing no 

additional punishment for his contumacy, or hoping that 
his refusal might lead to his liberation, refused to be ex- 
amined in the new cause at the penitentiary. The Court, 
treating him as being as much beyond the power of the 
plaintiff as if he were dead, gave the plaintiff liberty, sub­
ject to all just exceptions, to read his evidence.

Lawrence v. Maule, 4 Drew, 472, is a decision of Kin- 
dersley, V.-C., and is in point.

The head-note is " Upon a petition for the transfer of 
stock, under 56 Geo. 3, ch, 60, service on the Commissioners 
and flso on the Attorney-General is required by the Act. 
The Court will presume at the hearing of the petition, that 
the Attorney-General represents not only the Commission­
ers and the Crown ns parens patriœ, but also the Crown 
in its beneficial capacity. Therefore, where testimony of a 
witness since deceased was received upon a petition under 
that Act, that testimony is receivable in a subsequent 
proceeding against an administrator nominated by the 
Crown, and the Crown by a party to the former pro­
ceedings oi' his representatives."

The learned Vice-Chancellor points out (p. 482) that 
“the Attorney-General may represent the Crown when 
the Crown has an interest that is not a public interest.”

In McIntosh v. Great Western R. W. Co., 1 Jur. N. S. 
1132, the Court (Stuart, V.-C.) on motion by the plaintiff 
ordered to be published depositions taken in a suit which 
had been dismissed through the conduct of the plaintiff.

One party wras a defendant in tne suit last brought who 
was not in the former suit. The Vice-Chancellor says, “ al­
though there are minute differences in respect to the relief 
prayed, the parties are substantially the same, and the case 
is instituted for the same great object as the former suit."

In Read v. Great Eastern R. W. Co., L. R. 3 Q. B. 555, the 
plaintiff as widow of D, R, declared against defendants 
under the statute for negligence whereby D. R. 
injured and died.

was
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.Plea'that in the lifetime of D. R, the defendants paid 
him, and he accepted,

J udgmcnt.
, , of money in full satisfaction Falconbridce

and discharge of all the claims anX causes of action he had J- 
against the defendants. Demurrer, on the ground that the 
accord and satisfaction with D. R. was no accord and satis­
faction of the claim arising from his death.

Held, that the cause of action was the defendants’ negli­
gence, which had been satisfied in the deceased’s lifetime, 
and that the death of D. R. did not create a fresh 
action.

a sum
b

cause of

l This is a strong authority in favour of the plaintiff. On 
the argument both Blake v. Midland R. W. Co., 18 Q. B. 
at p. 109, and Pym v. Great Northern R. W. Co., 4 B. & S. 
at p. 406, were cited in support of the demurrer, and coun­
sel in answer to a question by Lush, J., “ Suppose that the 
deceased had brought an action and recovered and then 
died, could his widow bring another action ? ” maintained 
that she could.

Blackburn, J., says, p. 558 : “ Then comes sec. 2,” (our sec. 3) 
which regulates the amount of damages, and provides for 

its apportionment in a manner different to that which would 
have been awarded to a man in his lifetime. This section 
may provide a new principle as to the assessment of dam­
ages, but it does not give any new right of action.” And 
Lush, J., expresses this opinion almost in the same words.

Leggott v. Great Northern R. W. Co., 1 Q. B. D. 599, 
claimed as an authority by both parties. Plaintiff, as ad­
ministratrix of her husband L., sued for damages to the 
personal estate and effects of L. The plaintiff as adminis­
tratrix had sued defendants in a former action for the 
benefit of herself as wife, and of the children of L„ and 
had recovered judgment against them. It was held that the 
second action

is ■

not barred by the judgment and satis­
faction under the first, and that there was no estoppel of 
which either party could take advantage, as the plaintiff 
sued in a different right in either action.

In Llanover

was

_ „ „ v- Homfray, 19 Ch. D. 224, it was held by
Hall, V.-G, and by the Court of Appeal, that evidence 
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Judgment, taken de bene ease in 1815, in a suit in which answers were 
Falcon bridge, put in in 1819, after which nothing further was done, was 

admissible in a -new suit in which the bill was filed in 1871 
by customary tenants who did not derive title under any 
of the persons named as
against a different lord of the manor from the defendant. 
The old suit was held to be between persons privy in estate 
to the parties in the new action.

In Griffiths v. Earl of Dudley, 9 Q. B. D. 357, the Court 
held that a workman’s widow suing for damages under the 
Act was bound by a contract made by her husband with 
his employer, for himself and his representatives and any 
person entitled in case of death, not to claim any compen­
sation under the Act for personal injury, whether resulting 
in death or not.

Both Field, J„ and Cave, J., treat the judgment in Read 
v. Great Eastern R. IF. Go. as binding and as a clear 
decision that Lord Campbell’s Act did not give any new 
cause of action.

The defendants invoke the aid of a purely technical 
rule, claiming that such a rule exists, I will not say with the 
intention, but certainly with the result, of defeating the 
ends of justice, if their contention be upheld.

I am glad to be able to find that on the authorities the 
rule does not exist, and that the deposition ought to have 
been admitted in, evidence.

It is satisfactory also to find high authority in the 
United States supporting the view which we take.

Mr. Greenleaf, Evidence, 15th ed., sec. 164, put it as fol­
lows : “ The admissibility of this evidence seems to turn 
rather on the right to cross-examine than upon the pre­
cise nominal identity of all the parties.” The italics are 
the author’s.

We rest our judgment in the 
grounds, viz., the right to cross-examinkand the substantial 
identity of the parties.

The Indianapolis and St. Louis R.. R. Go. v. Stout, 
Administrator, 53 Indiana 143, is exactly in point.
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<lamage8 for the death of his intestate, caused by I 
wrongful act of the defendant, evidence is admissible 
I1!0™ WHat WaS the testimo"y »? witnesses since de- 
;rlr , .6 r!al ”f an action brought by said intes­

tate, and abated by his death, for damages for injuries 
caused by said wrongful act.

Buskirk, J„ says at p. 158 “The action of Peter Stout 
was based upon, the common law liability of the appellant, 
»h,le the present action is based upon a statute ; but the 
foundation of the action in each case was the injury caused 
by the negligence of the appellant.” “ We think the causes 
of action were the same. The parties 
but Greenleaf says * *

Something was said at the

as
n

;
5, f
it.
te

irt
he
th

»y
ri­

ng
are not the .same, i* ” citing sec. 16^:

. ! argument about the
examination being ineffective by reason of the infir 
weak condition of the deponent.

That may be the defendants’ misfortune, but is no ground 
m law for the consideration of the Court, so far as regards 
the admissibility of the evidence, even although under 

circumstances there had been no cross-examination 
at all, though the want of cross-examination might impair 

ie weight and value of the testimony.
See "Courtenay v. Hoskins, 2 Russ. 253 ; Dam, Arundel 

cant. Arundel, 1 Reports in Chy. 48 (* 90.)
In the former of these cases the witness had refused to 

answer the |fcross-interrogatories; in the latter the witness 
died before he could be cross-examined. In both cases the 
Court ordered the deposition to stand.

There must be 
of this motion to be 
the cause.

As to the Mj&ter-s order, we do not think it was argued 
at the order was improper if the evidence was otherwise 

admissible But if it was so contended, we do not give 
effect to the contention. The practice as laid down in 
Darnells Chy. Prae., 6th ed., p. 599, seem

cid :
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Judgment. the making of the order as the learned Master made it 
Faloonhridge, saving all just exceptions.

J' The Master’s order will therefore be reinstated, with 
costs of the appeal therefrom, here and below, to be costs 
in the cause to the plaintiff in any event.
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I Mitchell v. McMurrioh.

Action'far wrongfully commencing civil action— Slalice-Special damage - 
. Necessary allegntiom—Demurrer.

in his credit 
in the per*Action for damages against solicitors for, as alleged in the statement of 

claim, 11 wrongfully and unlawfully without any inetructiona or retainer " 
iesuing a writ of summons against the plaintiff in the name o 
third party, by reason of which the plaintiff was injured in his occupa- 
tion as a builder, suffered in his credit and reputation, and was 
hindered in the performance of his cpntracts, and had to borrow 

ey at a higher interest than he would otherwise have had to do, 
other creditors were induced to sue him, whose accounts he had to 

compromise and settle at great loss :—
Held, on demurrer, that neither malice and want of reasonable and pro­

bable cause, nor special damage, both of which are necessary in such 
lleged.

f the procure mot 
wise would 
induced by 
tiff’s loss o 
defendant, v 
and settle, h 
and premises 
tiff suffered 
respect of th 
and damage 
the sum of $ 
action.”

The defenc 
the statement 
ment of Fer

an action, were sufficiently a
Semble, that an allegation that by reason of the proceedings complained 

of the plaintiff was put into insolvency or bankruptcy, if such a thing 
were possible in this country, might be a sufficient allegation of special 
damage. }

This was an action brought by Charles Mitchell, a 
builder, carrying on business in Toronto, against a firm of 
barristers and solicitors, also practising in Toronto, claim­
ing damages' upon grounds set out in the statement of 
claim as follows : That on July 23rd, 1892, the defendants 
caused a writ of summons to be issued out of the Queen's 
.Bench Division in a certain action, wherein William Kean 
was plaintiff, and the plaintiff in the present action, Charles. 
R. Cuthbertson, and William Maçlaren, were defendants, 
whereon they claimed for the price of work done by the 
plaintiff for the plaintiff in the present action, and the cost

statement.

The demur 
Ferguson, J.
y

E. D. Amu 
Ccomar Cone

K
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l tb TS atmechanics’lien. according to the particulars on the writ set out; and also claimed a lien for the 
n, ”n eged to be due as aforesaid on certain lands and 
premises of the present plaintiff; that prior to the date of
wththesaidK “f preSent p,ain*iff- h“d -tiled
to the c r T a“ hlS Clai,ns and demands in respect 
to the cause of action set out in the said writ; and thaV

5. The plaintiff claims, as the fact is, that the said writ 
of summons waà issued by the defendants 
unlawfully, and without any instructions
a^d a°tfthMd Kean‘ °r »n his behalf,
and at the instance of the said defendants only, and the
issue of the said writ of summons was calculated to injure
the plaintiff, and did injure the plaintiff in his calling Ind
ccupatmn as a builder aforesaid, and the plaintiff suffered

n the Tt repatati0n' and Wto delayed and hindered in the performance of his contracts and works, and had to
procure moneys at a higher rate of interest than he othdr- 
wise would have done; and further, other creditors were 
nduced by the action of the defendants and the plain-

° 1 d5 , °VreL,t theleby't0 take ac«on against the 
| 6r,daf':h;ieby tbe plaintiff in order to compromise 
■ andaett,e-had t0-crifice,and did sacriffce certain lands 

1 * tiffjff"119,63 ,agreat l0S3' and in divers ways the plain-

, 1 tl.Jh,e ,defendan,ta demurred to the above 5th paragraph of

it
Statement. ;v’
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The demurrer 
Ferguson, J.

was argued on October 18th, 1892, before

y
d D' A,™7r' Q' for ‘he demurrer, referred to Ram 

comar Condoo v. Chunder Canto Mookerjee, 2 App. Cas.
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Argument. Ib6, 201^211, 213; CottereU v. Jones, 11 C. B. 713; The 

Montreal Street R, W. Co, v. Ritchie, 16 8. C. R 622, 629 ; 
Farley v. Dunks, 4 El. & Bl. 493 ; Flight v. Leman, 4 Q. 
B. 883 ; Tackett v. Stiitro, 6 0. R. 486 ; 2Vie Quartz Rill' 
Cold Mining'Co. v. £yre, 11 Q. B. D. 674, 682.

Swartout, contra. Even if it be necessary, to prove 
the absence of reasonable and probable cause, the words 
“ wrongfully and unlawfully apd without any retainer,” 
are sufficient : Craft v. Boite, 1 Saund. 242 ; Dreive v. 
Goulton, 1 East 563, n ; Bromagé v. grosse 
255 ; Attorney-General v. The Midland 
Canada, 3 0. R 511.

November 17th, 1892. Ferguson, 3. :—
The demurrer is tel the fifth paragraph of the statement 

of claim. The grounds of this demurrer are two : (1) 
That it is not alleged that the proceedings complained of 
were taken maliciously and without reasonable and pro­
bable cause ; and |2), that special damage |s not alleged to 
ha^e accrued to the plaintiff.

InjsuppmTofthe plaintiff’s pleading, the contention was 
pdt so much that the allegation of malice and want of 

( reasonable and probable cause, is not necessary, as that the 
V statement bf malice, etc., is necessarily contained in the

THE ONTARIO IRTS. XXII.]
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statement that the act was dot» “ wrongfully and unlaw­
fully and without instructions."B It appears to mXthat the 
case of Saxon v. Castle, 6 A. E. 652, is an answer to 
this contention. In that case the words employed were 
* wrongfully and injuriously,” and the judgment was 
arrested (after verdict) because the word “ maliciously” 
was not added. Patteson, J., said : ".Proof of malice was 
not called for, because malice was not alleged.” In the 
case Ram Coomar Coondoo v. Chunder Canto Mookerjee, 
before the Privy Council, 2 App. Cas. at pp. 201 and 202, 
the Court refers with approbation to a statement of the 
law in Cotterell v. Jones, 11 C. B. 735, which is : “ It is 
clear no action will lie for improperly putting the law in 
motion in the name of a third* person, unless it is alleged

1
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mid proved that it is done maliciously and without reason- Judgment. 
Able or probable cause ; but if there "be malice and want of Ferguwn, j. 
reasonable or probable cause, no doubt the action will lie, 
provided there be also legal damage.!”

It seems to me clear that to sustain the present action, 
tinUlaintiffis called upon to allege and prove malice and 
wanhof probable cause.

I think it also clear that these have not been alleged, and 
ing to Saxon v. Castle above, as I understand it, 

without the alfcgation, the proof of malice would not be 
called for at tire trial,

of the opinion that th 
pleading demurred to is clearly bad. As to the second 
ground of demurrer, I think Mr. Armour is right in his 
contention that special damage is not alleged. I do not 
see that what is alleged can amount to an allegation of 
legal damage. No unwarrantable interference with the 
person or property of the plaintiff is stated (16 S. C. R. 
at p. 630).

If in this country such a thing were possible, and it 
alleged that the effect of the proceeding cpmplained of 

to put the plaintiff into insolvency or bankruptcy, 
that might be different.

What is alleged as damages, is no more than what might 
be said by a person who had been sued by another for the 
recovery of Bn alleged debt, where the defendant suc­
ceeded in (the action, and by reason of the existence of 
the action(>he- credit of the defendant therein became ■ 
injured, etc.,

prove 
words 
liner,” 
rioe v. 
1.247, 
To. of

IAccor

On this ground alone I am e

3 incut
Mi) 1ned,of
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ved to

wasm was 
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l were ■ 
t was 
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ic was 
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keijte, 
i 202, 
of the 
"It is 
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Ueged

was

ud such an injury could not, I think, be at 
all said to be ^egal damages,” or such special damages as 

to be necessary to support this character of action.
The demurrer must, I think, be allowed on both grounds 

of demurrer. If, however, the plaintiff desire to amend, 
he may do so within ten days from to-day, on payment of 
costs of the demurrer, etc., to be taxed. If not, the demur­
rer will be allowed with costs.

seem

Order accordingly.
A. H. r. L.

END or VOLUME XXII.
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ALL THE CASES REPORTED IN THIS VOLUME

BUKO DECISIONS IN THE

oy QUEEN’S BENCH, COMMON PLEAS, AND CHANCERY 

DIVISIONS

,mi HIGH COURT OF JUSTICE FOR ONTARIO.

ACCIDENT. Right to demand assignment of
See Masteb and Servant__Neo- ™ort9ye without paying others.]—

LiGSNOB, 1, 2. See Mobtoaob, 2. V

AFFIDAVIT.
Ofbonajidet.\—See Bills or Sale j 

and Chattel Mortgages.

:
ASSIGNMENTS AND PREFER. 

. BNOE8.
R. S. 0. eh. 1&4, sec. 3, sub-sec 1—

Payment of money to a creditor__
7 ranker of cheque]—The handing 
by a' debtor to his creditor of the 
cheque of a third person upon a bank 

the place where the creditor lives, 
the maker of the cheque having 
funds there to meet it, is a “ pay­
ment of money to a creditor” within 
the meaning of R R 0. oh, 124, see.
S, sub-sec. 1. Armstrong el at. v. ' 
Hemstreet e< of. SS6.

AMENDMENT.

Of lien claim]—See Lien, 1.
in

ASSIGNMENT.

Equitable.}—See Chose in Action.

Of a debt before action, validityi 
V-]—See Pbohibition, S.

Of a legacy before period of 
frttëtion.]—See Legacy.
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AUCTION AjUTD AHPTI^NEBR.

Assignee of estate of insolvent— 
By-law under Municipal A çl R. S. 
0. ch. 184, sec. 495—Selling'estate of 
insolvent by auction—-ConvicHonA— 
A by-law of a county muriicïjmntÿ 
passed under sub-section 2 of section 49Softfc Municipal jU'ttU.Qv, 
ch. lb4, enacted, that it should not 
he lpful for any pOraott Qr persons 
to act as auctiog^j-s, or .tp. sell or 
put up for sale any goods, etc., “ by 
public auction ” unless duly li­
censed

Held, that the agent <dUtn 
of an insolvent estate selling without 
a license the stock-i 
solvent who had carried in business 
in the county,'was rightly convicted 
of a breach of the by-law^'altfhnigh 
it was the only occasion he had so 
acted in the municipality. Begina 
v. Baioiotl, 467. .

an irrebuttable ; one, but the onus of 
ehewÿtig thause, such intent; existed 
is; cast; on thopetede supporting the 
tuausaction. Lavteàn vj i MoOeuh 
etal, 474)

to Htldt 
the affid 
WiithjlM 
and thd4 
“ ad vane 
slid not 
tiva,

54 Vit 
the Aot-i 
Preferem 
<R. a 0.
live, and 
transfer, 
ing there 
the legUi 
truspectiv 
language i 
nothing i

ni) igbirn joli -J'iJtfob )iv is Iuft
Act respecting assignments and 

preferences by insolvent persons, not 
netroepective.]r*rSe*. Biu^s .of Sale 
and Chattel Mortgages. • I

' It»:' O
See also Company,

•ihunt (idiHiiivt.i 
-ni l'fiü hfivnh v ’’

BANKS AND BANKING-assignee
i See Company, 2»

of an in-

pei
BENEVOLENT SOCIETY. VW,

See Insurance, 1.
Bankrupt

BILLS OF EXCHANGE AND 
PROMISSORY ^TBS.

Effect of as payment in Uencases.] 
—See Lien, 2.

See also Division Courts.

aHA" l
.83BANKRUPTOY AND INSOL­

VENCY.

Chattel mortgage, validity of-— 
Prior agreement therefor—Intent to 
ptefer—Rebuttable presumption—R. 
S. 0. ch. 124g &4 Kc.ch. 20(0.).— 
A chattel mortgage given in pursu­
ance of a previous agreement therç- 

- for to cover an antecedent debt and 
advance made at the time of the 
agreement, both the mortgagor and 
mortgagee believing the former to 
be solvent when the mortgage was 
actually made, was impeached within 
the sixty days provided for by sec. 
2^ tmfh sec. (à) of 54 Vic. ch. 20 (0,), 
amending the R. 8. 0. ch. 124:-^ 

held, that the mortgage was valid. 
The presumption of an intent to 

prefer as to transactions doming 
within the 54 Vic. ch. 20 (O.), ifn- 
peached Within the sixty days, is not

Affidavi
and Chat

BILLS OF SALE AND CHATTEL 
MORTGAGES. Conditio 

—See Raii

To street 
oipal Gobi

Affidavit ofbonajides—Statement 
of consideration—R. 0. ch. 125,

retrospec­
tive.]—The affidavit df bona tides on 
a bill of sale, whicm.the evidence . 
shewed was tauten,, in. satisfaction of 
a previous loan from the bargainee 
to the bargainor, stated that thé sale 
was bouâ fide and for good considéra-, 
tion, namely, $830 (which was the

sec. 5—54 Vic. ch. 2

£ee Munii

bill* «WTI8HH

Sk Coxai
■9f lee

h y way of a ,loau 5X ■/-
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<R. a 0. oh. 124), is not retrospec­
tive, and does ndt apply to any rift, 
transfer, eta, made before the pass! 
mg thereof, and no inference that 
the lee^rtlWffdatetided dutb to re- 
troapective xs to be drawn from the 
language of section 3, Providing that 
nothing therein should affect any 
aofton pending, etc. Ormtby v. Jar- 
m», pfarnmi*. iftmift, n. -d

|Majority voting on.]—
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To divide eehool section, necessity 
Jor seal and signature.]—dee Muni- 
oip*i Corporations, 4,
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!/1 Wallace v. Grand Trunk R4 W. 
<K 16 U. C. R 661, distinguished.] 
—See Waters an!) Watercourses,

720 MHl]DIGEST OF CASES.

Waters and Watercourses,,2.

VEspérance v. 6Vea£ ïPeetem 
r. Co., 14 U. C. B. 173, distin­
guished.]—See Waters and Water­
courses, 2.

ZtMfe v. Billings, 27 Or. 353, fol­
lowed.]—£ee Will, 8.

Local Option Act, Z?e, 18 A. R 
673, followed.]—See Intoxicating 
Liquors, 2.

J/oore v. Mellish, 3 O. R 174, 
distinguished.]—See Will, 4.

McMillan v. McMillan, 21, Or. 
594, distinguished.]—See Will, 4.

Paye v. Bucksport, 64 Maine, 51 
applied and followed.]—See Dam­
ages.
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at ion, 264

2.

Watson V. Woolverton, In re, 9 
Ci L. T. Occ. N. 480, distinguished. ] 
—See Prohibition, 2.

Wells v. Porter, 3 Scott 141, fol­
lowed.]—See Gaminç.

Williams v. Township of Raleigh, 
12C.L.1 Occ if; 381, considered.], 
—See Drainage Trials Act, 1891.

I y

CHANCERY DIVISION.

Jurisdiction of, in criminal mat­
ters]—See Criminal Law, 3.

Partridge v. Great Western R. W. 
Co., 8 0. Pf 97, distinguished.]—See 
Waters and Watercourses, 2.

Quimby Re, Quimby Vî Quimby, 5 
O. R. 744, distinguished.]—-See 
Will, 12.

Regina v. Birchall, 19 0. R. 697, 
adhered to.]—See Criminal Law, 3.

Robson v. Jardine, 22 Or. 424v 
followed.]—See Will, 4.

-, # ... _ *

Sawyer v. Pringle, 18 A. R 218, 
followed.]—See Sale of Goods. ‘

Slavin v. Corporation ofuJrillia, 
36 Ü. 0. R. 159, followed.]—See 
Intoxicating Liquors, 2. /

Stickney V. MàidsI 
moot 738, applied md followed.]— 
See Damages. k

Peep*» v. OtoA; 26 0. P. 186, to 
tinguished.]—See Damages^ \

OHATTBL MORTGAGES

5«e Buis or Sue and Chatikl 
Mobtoaobs.

IBB.

Paymeiit of money 6y.] — See
Assignments and Pbbfbbenobs

I
1
h

CHOSE IN ACTION.

Equitable assignment—Order for 
payment of money — Evidence of 
intentioii. '«MfofoWtiè for the
erection of a building for the de­
fendants duringitsprogresi gave to 
various person* orders upon the de- . 
fendante for sums due them by him, 
in thsfgllorongforuwOlpMW 
.September tir-1890. To the d 
tors ofthb
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Association. Please pay to D/ÏI. 
thti Bum of S^-, i end oblige foiled) 
Tj F.tLv contractor ” y7 ,

Held, per Street, J.,ythat these 
orders were not in the 
equitable assignments cft portions of 
the 'fund in the hands of the de­
fendants.
^H^jl v. Puttie, 17 A. R. 3Q6, fol-

The evidence, however, shewed 
that tbpre was only one fund opt of 
whip!* the directors could be expec­
ted to pay the orders ; that the 
.nature or that fund and its origin 
were well known to all the parties ; 
that when the contractor promised 
the persons with whom he dealt 
ordeiWpoti'thed 
to give, and these personà ei pec ted 
to get, orders which vrereko/be 
out of the Contract price a and that 
the directors understood Me orders 
as intended to deal with 
the contract price, and to be payable 
only out afi itihàt particular fund

Held, per Street, J., that the 
CoiiTt should 166k to the real inten­
tion of all the parties to the transac­
tion, and give effect to it, by 
declaring that the contractor did 
make an eqpiteble. assignment4 to 
each of the orderholders of a por­
tion of the fund.

Aeuomt, a 'J, agreed in the 
result. Lane v. The Dungannon 
Agricultural Driving Park Associ­
ation, > ■ li -

721DIGEST dF CASKS.

COMMISSION-

Allowance of, to liquidators.]—See 
Company, à.

In re, 9 
fished,]

COMPANY.

1. Winding-up proceedings—Ref­
erence—Master in Ordinary—Juris­
diction-Claim that a conveyance is 
a fraudulent preference.]—In the 
course of a reference made to the 
Master in Ordinary jp winding-up 
proceedings under R. S. C. c. 129, 
s. 77, sub-s. 2, as amended by &2 
Vic. o. 32, s. 20 (D.), a claim was 
made for rent, and* the liquidator 
contended that the conveyance under 
which the claimant assumed to be 
owner of the demised premises was 
a fraudulent preference, and further 
that the alleged lease was never 
executed

Held, that the Master had no ju­
risdiction to adjudicate upon this con­
tention ; and the liquidator should 
be left to proceed under R. S. 0. c. 
129, s. 31, by way of action. In re 
the Sun Lithographing Company, 
Fyrquhar’s Claim, 57.

2. Winding-up proceedings—Li­
quidators' commission—Banks and 
hanking—Allowance of commission 
on set-o f.]—In fixing the liquidators’ 
commission or compensation in the 
winding-up proceedings of an insol­
vent bank, it is proper to take into 
consideration amounts adjusted or 
set-off, but not actually received by 
the liquidators ; and in this 
commission of two and a-qnartér 
per cent, having been allowed on the 
gross amount of moneys actually 
collected, a further commission of 
one and a-quarter per cent, on a sum 
of |331,000,. ^consisting of amounts 
adjusted or set-off was allowed.

‘
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0HMSTMA6 DAY.

See Intoxicating Liquors, 2.
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allowed aà compdngàtibb toitiprida- bcnàpa»y aiPe,nwheranthereiha8 been 
tdti tn such Winding-dp ptotiéèdibjgfs do default afW a ball;' tbl belcom- 
should be evenly spread ovArthe puttid upon the faoe value" bf the 
whole period of ftbe liquidation, so nùniber of the ^îàrea bety&nd nbt 
as to ensure vigilance arid expédition upoû the autinmt, paid upon- such 
at All stages of the liquidation, as *àreù. 
well as a proper distribution Among The Court will rtdfc iriUrfehre with 
the liquidators, when more than one. the doing of an aotby a company 
In re Central Bank, Lye’s Claim, which should have bèen sanctioned 

by a majority ; of the shareholders 
before the Act' was done, if such 
sanction can be afterwards obtained. 
Purdoni et al v. TKe Ontario Loan 
and Debenture Company 'et al. 597.
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Held, that t

247.

3. Winding-up Act^—R. Si C: A 
129, si ' 66—Dominion and Provin­
cial laws—Claim wider Quebec lam 
—-Civil code of Quebec> Art, 1092.]— 
Thefe is nothing in section 56 of the 
Dôminioü Winding-up Adt whikh 
alters or interferes with the lex loci 
contractu» in the case of a claim.

Where a lease of property situate 
ih the Province of Quebec, and en­
tered into there, contained a provi­
sion making the same void, at the 
option of the lessor, on the insol­
vency of the lessee, and by the law 
of that Province (Civil Gotje, Art. 
1092) on such insolvency tne rent 
not yet exigible, by the terms of the 
lease, becomes so, a claim for the 
whole rent, taxes, etc., to the end of 
the term was, bn the insolvency of 
the lessee company, allowed to the 
lessors in liquidation proceedings 
under the Dominion Act. In re 
Harts and the Ontario Èxpress and 
Transportation Company, 510.

i
CONDITION

^ 0/ insurance policy.]—$ee Insur­
ance, 2; .;wC. 1

Of safe.]—See Will, &

s
CONSOLIDATED RULES-

620.]—See EeviirOB. 

1141.]—See Interpleader.

CONSIDERATION.

Far settlement.]—See Fraudulent 
Conveyance, 2.

%
\\

CONSIGNOR AND CONSIGNEE-

See Railways, 3.

4.
—R. S. 0. ch. 167, sec. 88—Voting— 
Mode of calculating vote—Interfer­
ence of Court where sanction of 
shareholders obtainable.]—Under the 
38th section of thé Ontario Joint 
Stôek Companys’ Letters Patent 
Apt, R. 8. O. çh. 157, the votes of 
the \41 twfttiütde til value bf the 
shareholders 
by-law authorizing the borrowing of

fbj am
the Town of I 

3. 58 Vic.

SSfef
Ptace—Juritd 
9**y—jR. VR 4
87>' «0, 841, «1 
*1* granted bj

OONSTITOTIOH^L ÏAW.

1. Procedure in criminai matters 
Act, sec. 91, sUbJèc. 87>~- 

Trial and conviction by polieemagis- 
frW for Jbrjiery^-681 Vic. chi 18,

M ’who7 may vote fbf a
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ultmmreS of . the provincial legis- no far as it provides that the Courte 
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lature authorizing the closing of the 
burial ground, and the removal of 
the deàd; thereafter vesting thé land 
in the corporation ; the Act provid­
ing for compensation for all parties 
lilfcely tçÿhéisflboted by the carrying 
out of its provisions, and for pay- 
mérit df thé valae of the làt to the 
dedicator or those claitphig under 
him to be fixed by arbitration :—

Held, that the Act was within the
*e

McDowell and The Corporation of 
the Town <f Palmerston, 663.

been
com-
the
nbt

such

with
Muiy
oned
ders
such

9T.

8ÜR-

. cure

CONTRACTOR.
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f CORPORATIONS.

Individual member* of made par­
tie» to an action.}—^See Municiru- 
Corporations, 4.

Seet also Municipal CorPorawo^s.

f- COVENANT. Subsequen
®2S1? of 9°evidence to 1 
Connolly et iGAGE, 2.

,—See Nbgli- ,To 2. Eorgerx 
R. S. C. clGENGE, Ô.

Notfto assign or sublet Without 
leaves—See Landlord anD Tenant, <4çtroesqt fa? 

evidence was 
had no interc 
'being forged, 
son on whos 
received, anc 
it, was in atte 
shop as his

2-<COSTS.

The plaintiff was ordered to pay 
the costs of an interim., injunction 
obtained by him, because the facts 
proved at the trial shewed no antici­
pation of sèoh immediate and sen-' 
ous damage as to justify the appli­
cation for it. Sklitzsky v. Cranston, 
590.

CREDITOR.

Payment of money to, within mean­
ing of R. S. 0., c. 12Jh 8. 3, aube. 
1.]—See Assignment and Prefer­
ences.

<9t
ing.

Per Ma’
' having been ] 
a person havii
tion as to con 
evidence, on t

CRIMINAL COURTS.

Constitution of I]—See Constitu­
tional Law, 3.

COUNCILLOR.

Town, qualification of.\ —- See 
Municipal Corporations, 3.

did not arise i 
Criminal Pro 
ch. 174.

Per Rose, 
interest io ,tl 
her interest, il 
genuineness ; 
was abundant 
tion.

I

CRIMINAL LAW.

1. Evidence before committee of 
House of Commons—Hearing before 
magistrale — Refusal to admit evi­
dence—^Mandamus. ]—At the hear­
ing of a criminal charge before a 
County Judge sitting as police magis­
trate evidence was given before a 
special committee of the House of 
Commons, and taken by stenograph- 

tendered before1 the magis­
trate and reftised by him:-*- «WU 

Held, that the Court hadoe^dwet* 
to grant a mandamus1 to the'enunty 
J udge directing him to reoeive «toh 
evidence. •;« > 1/1 rv.x fH-\V

Ro8B, J . , while concurring in the 
decision that) a tWuidamda fehbhld 
not issue was of opinion that Parlia­
ment having ordered the prosecution, 
the evidence i should have been ré-' 
oeived by the magistrate. <<

COUNTY COURTS.

Prohibition — Jurisdiction — Ac­
tion for surplus after mortgage.]— 
A County Court has jurisdiction, 
whatever the amount of a mortga­
gee’s claim at the time of the exer­
cise of a power of sale, to entertain 
an action for the recovery of an 
alleged surplus derived from the sale 
and not exceeding $200, although 
thé existence of the surplus is denied. 
Reddick v. The Traders' Bank of 
Canada, 449.
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See Intoxicating Liquors, 1. 1
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XMï.jroi. \DMEST OF CASES. m

Subsequent-AsSOlutiôh of the 
Howe of gommons authorising (h 
evidence to be' given. Th»1, 
Connolly et al., -220.

entertained*? (the individual Judges 
constituting the Division, it would 
be unseemly that by a mere accident, 
such as thé constitution of thé Court, 
jurisdiction should be affirmed on 
one day and negatived on the next ; 
and as there was jurisdiction in the 
other divisions of the High Court hé 
agreed with Robertson, J., that the 
motion he not entertained. Regina 
v. Davis, 662.

0RT-

2. Forgery—Interest of 
R. S. C. eh. 17 i, sec. Sjg -Con­
struction of]—On the trial of an in­
dictment for uttering a ftirged note 
evidence was given by person who 
had no interest thereinfof the note 
'being forged. The wifèypf the per- 

ote was

GIii- ,
tnesè—

haut

son on whosf , Jbe^aif the 
received, ana who, when receiving 
it, was in attendance in her husband’s I 
shop as hissent, proved the utitor-

Per Ma^ahon,- J.— The t .
' having been proved to be forged Ly 
a person having no interest, the quesF 
tion as tn oprjcoboration çf-tirowiflaîs 
evidence, on the ground of interest, 
did not arise under sec. 218 of the 
Criminal Procedure Act, R. S. C„ 
ch. 174.

Per Rose, J.—The wife had no 
interest in tbevforged document ; 
her interest, if any, was to prove its 
genuineness ; but in any event there 
was abundant-evidence of corrobora­
tion. Regina v.- Rhodes, 480.

DAMAGES.
Remoteness—Action for negligence 

—-Obstruction in highluay—Remedy 
over—R. S. 0. ch. 184, eec. 581, wb- 
8ec. 4.J—The plaintiff was driving, a 

^horee and sleigh along à highway 
"belonging to a city corporation, 
when the runner of the sleigh came 
in contact with a large boulder, 
whereby both horse and sleigh 
overturned. In endeavouring to raise 
his horse the plaintiff sustained a 
bodily injury, on account of which 
he sued the corporation for dam­
ages, alleging that his injury 
due to their negligence 

Held, that the damages were not
v 3. Jufaftiction of the Chancery1 °p^l^Burhtrvtrt ai m • ki \

and^^ Maùstone, Tver N
mMiedrtfi,owed’;- „ j

J.) grantingit, refheed to make re- pÆ^taufe who
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saïüür z&Aï-Zi&x

26 °-p-186^
, T*1™ '■ 170 »• 700.
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Amount recoverable—See Soi,ici 
TO* ASD ClIICMT,

role, among tbflH*flfog one against 
“Mis. J. Green (the female plaintiff), 
Princess Street, Atf ■'4oodh'’l|bill, 
•69.se." The evidence shewed that 
ehe owed 124.38 only <— j VsW.»*'A 

Held, that thepmblioattoniwse 
libellous and tdukl onlÿbe justified 
by shewing ite tftfthvaint.as-'thfr 
defendants had failed to. she* that 
she was indebted th the Sum men­
tioned in the poster, tbeywéreliable 
in damage* ' Greoti et-ur. dr. Mime» 
et al., ni.

\ fenregii en. 
.(Kitniahi *.
lh‘bPiU—0
Hlectien-i 
Metoppel.]- 
Wpersow 
solutely, si 
idihwexec 
end leur | 
paid to hii 
invested, a 
widow dm 
wards the ] 
directed; 
until the rt 
widow :— 

Held, thi 
her electior 
claim dowei 
freehold at

1.0111111(1
See Warns amd Wiyencounsss,

■

1, 3.
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JUUTI0N
fee Insvsaxcs, 4.Of

dfb'Vi'iO’fiJ 'it!) efrii:.v

fui Fti|j* ; itflihmifi
DEED.

Limitation»—Grant to A. and hie 
heir» for «tier, habendum to A. and 
In» rnfefor life, amd after tin, death 
gf both oven.]—Under a grant to A. 
and hie heirs for ever, '
A. and bis wife “ for and during 
their natural life and the life of the 
survivor of them ; " and “from and 
after the death of both, to have and 
to hold unto their lawful heirs and 
assigns for ever,” or “ from and af­
ter the death of both to have and to 
hold unto their lawful heirs, their 
heirs and assigns for ever,” A. takes 
a fee simple absolute. Ltmgloie v. 
Leeperance, 682.

DEVISE.

See Will. il»
unto

*iî
i

DIVISION OOÜBTS.
Amount beyond jurisdiction — 

Prohibition for exeeee—Proinieiory 
note— What constitute». 1—J udgment 
was recovered in a Division Court 
for 1108.63, being #1WI balance due 
and $8.63 interest on a document 
signed by defendants, namely : “To 
G. T., wo hereby undertake to pay 
the executors of the late J. D. K., 
the sum of |376 on a mortgage they 
hold against thy BoyaL Hotel ptpi 
perty, Streetsville, thereby reducing 
the amount to $2,000” iu 

Held, that the document,1 even if a 
note, under sec. 82 of the Bills of Ex­
change Act, 63 Vie. oh. 33 (D,), 
which was doubtful, only enured to 
the benefit of the executors and not 
to G. T. ; and therefore the action 
being merely for brtach of contract, 
the judgment wad in excess'of the 
jurisdiction which is limited to |100; 
but that prohibition would, only gô 

sees* Trimble tr. Miller,

I Decision
versed.Tff1
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ship oeepors 
flooding the 
alleged that 1 
outing i oert* 
certain drain 
clauses of til 
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■ without provl 
let for it .

DEFAMATION.

Libel—Potter account
for tale—Justification.]—two of the 
defendants, merchants, placed in the 
hands of the other defendant, a col­
lector of debts, an account against 
the female plaintiff, wife of the other 
plaintiff) for collection, well knowing 
the method of collection adopted by 
the collector, who, after a threaten­
ing letter to the female plaintiff, 
which did not evoke payment, caused 

posted up conspicuously In. 
several parts of the city where the 
plaintiflb lived, a yellow poster ad­
vertising a number of accounts for

to be for the e
600.; .

See PsoHiniTioH. i. :< <.
■
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ixfit] DÏOÊST WcÀSti.

{'•?&, th*: m d»m.gm W 
n,Wül^£,mût under, to widows E‘a,no? of.Broee. « hot from the 
Election—lAdminittration action— <“ constructtoiL” at all events from 
Eetoppel]—A teetator bequeathed ‘ , °Pefatl™»" °f the drainage 
lu* peraonali estate tMSig .widow' ab ■ “„T «^fendant» ; and there-
eoluMjf, and devised h la real estate T?1?. Conrtora Judge had juris- 
to his eïeoutors to be by them sold. îct,.on “ndex section 11 of the 
and fear per cent. of the prooeeds Dl?ul?jBe IWr Adt, 1891, to coin- 
paid torhis.widow, and the balance pu. ,rl,7 re(er •* t° the Referee ap- 
inveSted, and the income paid'to his P°™ted under that Act. 
widow during her life, and after- v the™ was no jurisdictiou
wards the prooeeds to be divided as *? , » case under section 9 of
directed ; and he gave the rents . A?t ’ *or> aedirding to the con- 
until the real estate was sold, to his ™uctl0° placed hf the Supreme 
widow:— , Court of Canada upon section 591

Held, that the widow was put to ?! the MunicipaTAct, which is in 
her election, amd that she could not J tome wor,ds. 88 section 9, the 
claim dower and to be tenant of the ,ema8Ps complained of did not arise 
freehold at the same time. from the construction of the drain

v-
v..' V,v, 12 0. L. T. Occ. N. 381, considered.

jPkotmae to.}—See Will, 14. et ÿ v. Township of Weet 0±-
x fir'd, 678.

u li DBADTAto

• iy-kui.]— See Municipal Cor­
porations, 6.

>1 U 1. ■'!,:! ■!,

muuwito TRIALS ACT, 1891.

Drainage Triale Act, 1891,. ten.
9, 11—Action for damage* for not 
providing: efficient outlet—Jnriedi> 
tM%t& refer convjmleorily—i-Dramage 
Heferee—rH Conatruotion ”—u Opera- 
<ww-’]ir»In »n action against a town- 

; corporation for damage» for 
pWntiflfc’ land», they 

alleged that the defendant», in exe­
rting oertain1 work and muki™ 
certain drains under the drainage 
otaMi of the Municipal Act, had 
brought water down upon the lands 
without providing any sufficient out-, 
let for it - , :fr >

787
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basement.
Conveyance of.]—See Railways, 1.

equitable.] — See Waters 
Watercourses, 2.

AND

ELECTION.

A» a town councillor.]—See Muni­
cipal Corporations, , 3.

4» to douxr.]—See Dowrr.

) forfeit lease.]—See 
TENANT, 1. -

'. .X"...

1 Tail:]—See yPau, )3- 

In fee si

To mAND

Deed—Will,
3, 6.
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2. Action for negligence retulting 
. „ , , ... „ in injury to person—Death op per- 1

A. to dental of title—See Rail- )m iiyW le/ore trial-Dxamhut- \ 
ways, IV v'_"\ _ " " ‘ , <ion de bene esse—Sitbsequent action

by executrix under R. 8. O. eh. 185 
—Admissibility of depositions token 
in former aolion-Qrder, in Cham- 
bers.\—The plaintiff's husband was 
personally injured, by a,n accident 
which occurred on a highway be­
longing to the defendants, and 
brought an açtiçn for damages, al­
leging tbit’ the à Ah owing to
the defendants’ negligence ii* not 
keeping the highway in repair. Un­
der an order made in that action, 
upon his own apolic^ion, he was 
examined tfe «wèJW«l&s a witness 
in his own behalf, and Q*s-ex- 
amined by the defendants, and died 
before the action came to trial. His 
widow then brought this action 
under R. S. O. ch, 136, Lord Camp­
bell’s Act, as exécute'Tor the death 
of her husband, alleging that it was 
caused by the negligence of the de­
fendants in not keeping their high­
way in repair >— ; |

Held, that the two actions related 
to the same subject and involved 
the same material questions, and 
that the présent plaintiff was to be 
regarded as claimingundpr \her 
deceased husband, $ » and therefore 
that the evidence taken m the 
former action was admissible in the . 
present !—- \

Held, also, <l&!b'tiiVoMe£ in Oham- 
bms proyidfoyg Jiha^tbe eyifjeppe in 
question might be read at the trial, 
saving all just exceptions, was pro­
perly made. Erdman v. Town of 
WaUcerton,'$bW ‘ '*

DIGEST OF CASES.

• ESTOPPEL, --a V-

I,

EQUITABLE ASSIGNMENT.
imm ■

See Chose in Action.

EVIDENCE.

1. Action f&f relief against re- 
• entry for nonpayment of rènt—Ad­

missibility df evidence to shew misre- 
pi'esehtation'j by lessee irt obtaining 
lease.]—ToJ an action for relief 
against a re-entry made by a land­
lord for nonpayment of rent, the de­
fendant pleaded that she had been 
induced to grant the lease by reasons 
of representations made by the 
plaintiff to the effect that he would 
improve and beautify the demised 
premises, which would enhance the 
value of other lands of the defen­
dant, but that the plaintiff had not 
done. ap He represented he would, 
and that the defendant had been 
.thereby damnified -

Held, that evidence tendered by 
the defendant to establish the trqth 
of this defence was admissible in 
answer to the* claim of the plaintiff 
for relief.

The origin both of the action for 
specific performance and of the ac­
tion for relief against re-entry for 
nonpayment of rent is in $he equi­
table jurisdiction of the Court ; the 
coin polling performance iff the one 
and the granting relief in the other 
is in the judicial discretion of the 
■Court; and in each the Court has 
regard to the conduct of the party 
seeking to compel such’ performance 

Y or to obtain stick relief. Coventry 
1 v. McLean,!.' v

s
ll:

:

_ i ij 'll ,n/M v,v.
Corroboration of interested wit­

ness.]—Ses Criminal Law.X
Before eÜ^ÿtiLe Jcon, 

tnoné, reception of^-dSee OniitiNAL 
,Law, 1. 7 .snV/
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ing Of intention.]—See Chose in Ao- Of lease.] — ,»e Landlord 
Tenant, 1.

<ylicense, pomr% create.]—See 
Municipal Corporations, 2.

wr- | ANDT10N. . ,

<y Kc«nM inspector.]—See Intoe- 
icatinq Liquors, 3.

ion %
i

Rebuttable presumption.] — 
Bankruptcy ard Insolvency.

m-
vas

FORGERY.
Jurisdiction of General Session» 

of the Peace as to.]—See Constitué" 
tional Law, 3.

ent .Seehrauii+NOK, 3.be-
liluj

al-
EtAMWATIOlf.

O 1 flëbeneesse.]—See Evidence, 2.
-to i

S««, also, Constitution* l Law, 1 
—Criminal Law, 2. **

not
Jn-

Mon,

exchange
Of land tinder a power of tale in a 

mortgage.]—See Mortgage, 1.

FRANCHISE.

See Toronto Street Railway. |it

np- PEAUDS, STATUTE OF.

See Lien, 3- - Specific Perform­
ance.

exbou

Against cestui que trust.]—See 
Vendor and Purchaser, 1.

See Fraudulent Conveyance, 1,

ifch •\F~
vas
de-
gh- H I

.bed
FRAUDULENT CONVEYANCE -

1. Colourable sale of goods—-Fol­
lowing money in hands of nominal 
purchaser—Direction to pay proceeds 
into Court — Execution.] — Where 
moneys arising from a reigned sale ; 
of goods, fraudulent and void as 
against creditors, were, at the time 
oi the oomuoreuoemeut of the action 
by a creditor to set the same aside, 
in the handa of the nominal pur­
chaser, one of the defendants and a 
party to the transaction, he was 
ordered to pay the moneys into 
Court for distribution among tlie 
creditors of the insolvent, and in 
default of payment by him, it was 
ordered; thfit ! execution should issue 
for the amount Masuvet v. Stm- 
art and Lumpnuin, 290. ?

red ’ ■)
;

nd
executors.

V)' Powers of, Where there is a testa- 
mèntary guardian.]— See Insur* 
AHCE, 2.

be

ore
the 
bhe -

FACTORIES' ACT.

[ See Master and Servant, 1, 2.

FES SIMPLE.

See Deed—Will, 3, 8.

, vy, FÇBFBITUBÈ.

ANcî(t|iUrmM P^'cg.]—See.hnVs-

in

ro­
of

nt-

m-
AL
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I

3, Settlement by debtor ami other 
members ef /imUy— Valuakh 
iideration.]—& person, having 
foreil into, business, joined with his 

, brothers and sisters in a settlement, 
the effect of which was to transfer 
all their undivided , interest, in their 
father's estate to trustees, for the 
benefit, of their mother, and subse­
quently became inspirent.

gg/l, on the evidence that there 
wm no fraudulent intent, and par 
Boyd, C., and Arxoub, C. J., that 

‘ the agreement to execute, and the 
execution by the other members of 
the family wps a valuable considéra­
tion for the settlement, Randall et 
ni v. Dopp et,al., 422.

HABENDUM.
“rJi,n »4LWa|af>niio-dwj »,u

cate, leavin 
the two ch 
liage :— 

Held, thi 
the wholeJ 
certificate t 
wife. Mem 
of United W

çonrj
e^- ; . ; • ™:

ll'iul HMfl ini ! Jills j ,V)\d\\ 
ii. t ' hi I Ml dwrfw -H

HIGHWAY. 'iJii'juu !■)

2. Life—, 
—Poumtty 
tara guardic 

A
her life arid 
able to her 
will request* 
fendants, to 
of in souq/ 
ment until he 
marrifig^iMw 
their accumu 
divided 
tens, and app 
plaintiff, thei 

In an. aotic 
dian to have l 
cies handed o'

" HOUSE OF GOMMONS.

Evidence taken before committee 
of—Resolution of]—See CAiiftNAL 
W» It

fT:)?

INDIAN RESERVE*

See Intoxicating Liquors, 3.

GAMING. \

Becoming custodian of wager— 
R. S. C. ch. Ï59, sec. 9—Construc­
tion of — Restriction to events to 

. take place in Canada.}—  R. S. C. ch. 
159, sec. 9, provides that “every 
one who becomes the custodian or 
depositary of any money, property, 
or valuable thing staked, wagered, 
or pledged upon the result of any 
political or ni unicipal election, or of 
any race, or of any contest or trial 
of skill or endurance of man or 
beast, is guilty of a misdemeanour :—

Held, that this enactment does 
not extend to the result of any elec­
tion, race, contest, etc., to take place 
outside of the Dominion of Canada.

Wells v. Porter, 3 Scott 141 fol­
lowed. Regina v.Smiley et al., 686.

INFANCY.

See Medical Practitioner, i

tors :— y
Held, that 

being made p 
were by 68 1 
severed from 1 
and herteatan 
not affect the 
permitted by 
•O. ch. 136 

Held, also, \ 
ity of the ^ 
Appointed tyr 
for«iby sector 
might by sectit 
authorized by 
the insured coi 
to, the investi 
«Wtrol the dis 
custodian of 1 
case the income 
t enance or edu 
iovadvaneemei

INJUNCTION.
Costs of where no anticipation of 

immediate damage.]—See Costs.

Reference as to, compensation 
granted in lien q/J}—Waters 
and Watercourses, 2. il.iJimn.:.v

INSURANCE

l. Life—Betwvolent Society—Cer­
tificate payable to “ legaLheirs ”^-Ef­
fect of between the children of JiVol 
marriage and second A
widower, having two children, in* 
sured in a benevolent society and 
took out his certificate payable “to 
his legal heirs ” and subsequently 
married a second time, and died 
without having altered the certifia

GUARDIAN

Testamentary]—See Insurance, 2.

iL %

..

■
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digest of cases. 731-

cate, leavingrfct&Wmirtivrog with 
the two children of the first 
nage:— " '

Held, that the two children took 
the whole „fund payable under the 

toYtdiM/gihlhbion of the 
, Ancient Order

of United Workmen et al., 34.

Held, also, that the guardian was 
an of tHe daughters with 
fc of determining to a large 

_lt should be expended in 
their bridging tip, and that the ex­
ecutors had charge of the preserva­
tion and utilization of the fond f±r 

Held, also, that section 12 of ft.

5s” rag:
tsgsssKsteîs
of in torn, thoroughly; taf„ it18 to handle any part of thement untU her daughters’ majority or M^ftb'e^l ‘Z” tr“atS.8péoi- 
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Refendants, who refused yto ac­

cept ft. In the application for the 
insurance,, which was made part of 
the contract, it was provided that if 
a note should be given for a premium 
and should not be paid at maturity, 
thé insurance or policy should there­
upon become null and void, but the 
note must nevertheless be paid ; and 
indorsed on the ]>olioy was a pro­
vision that if any premium note 
should not be ppid when due the 
|iolicy should be void and all pay­
ments made upon it forfeited to the 
defendants *■

Held, thàt the policy was voidable 
upon default being made in the pay­
ment of the premium note, but only 
at the election of the defendants ; 
that, upon the evidence, the de­
fendants had elected not to forfeit 
it.but to continue it, and had treated 
it as subsisting up to the time of the 
death ; that the policy being in force 
at the time of the death, no subse­
quent act of the defendants could 
affect the plaintiff’s claim :— *

Held, also, upon the evidence, 
that it could not bo said that the de­
fendants were at any time electing 
to forfeit the policy and nevertheless 
insisting upon the payment of the 
note, as they might have done under 
the provision therefore in the appli­
cation. McGeachie v. North Ameri­
can JAfe Assurance Co., 161.

(Reversed by the Court of Appeal.)

the dated later.r After showing or read- 
polwy which he retained, he présentai 

elusion <j 
pohoy <rf ] 
«g*ed to 
insurance, 
insured, fc 
preeentati’ 
then be li 
to their gi 
wife prede< 
of h* chil 
of them lee 

Held, th 
survived tl 
share inth 
able under, 
at. v. Macd

ing the
hauded the document to the plaintiff, 
remarking There, that is as good 
as a will

Held, that on account of its incom­
pleteness, the transaction was not a 
gift or a declaration of trust, as the 
trust intended was not irrevocable, 
nor could the paper take effect as a 
will. Kreh v, Moses, 307.

5. Firs—Contract for sale qf in­
sured buildingr-—Change of title— 
Change material to the risk—ft. $.
0. ch. 767.]—Where in a contract 
for the rebuilding of a church, the 
contractors for the work agreed with 
the churchwardens to take the old 
materials at affixed sum as a first 
payment on the contract, and before 
thjs date fixed |fdr the 
ment of the work the church was 
destroyed by fire, and the contractors 
before the time for the commence­
ment of the work received from the • 
churchwardens a smaller sum'than 
thfe amount agreed bn as a first pay­
ment in place of the materials deliver­
able to them under the contract,-—

/Held, that upon the construction 
fi the building contract, the church 
was to remain the proj>erty of the 
plaintiffs until the date fixed fpr be­
ginning the work, and that under 
the . statutory conditions, at, the time 
of the five, there had been no assign­
ment, alienation, sale or transfer, or 
change of title to the property* or , 
change. material to the risk j and 
that the plaintiffs were therefore en­
titled tore cover from the defendants 
the amount of the loss. ArdiUet al. 
v. Citizens' Insurance Company. 
Ardilletal. v. Ætna Insurance Com­
pany,, 629.

6. Life Policy*—Construction qfr- 
Money payable to "children

■ !/> urr If'

commence-

On legacy

m
Claim far

to interpleao 
The express i 
ing sheriffs t 
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was omitted i 
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by Con. Buie 
that the sheri 
where a clair 
money, goods, 
m execution, 
other than th< 
the process isi 

Held, that t 
where a claim

4. Life-Gift—Declaration of trust 
—Will—Absence of toitnefoes.]—A 
person insured his life and signed a 
document directed to the 
of the insurance company, in 
words: UT give and bequeath to 
* * the amount stated on the 
policy given on my life by the S— 
Life Insurance Co. To be paid to 
none other unless at my request,

agers
these

■
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S2Tÿ^Ss£55f: un»» •
Sst.^rts.Ts: «,»-ssn.S'A^t swK?r5 ■
sHS-iEtr^E^^SH-ispiïïi^

^ 7- ,ferfe’ » Co»”ty Judge has no inris- ^
diction under lt to entertain . 
complaint agaijft a transferee that
feiîwTE h“ jmProPerly trana 
ferred to him ; and (hm no jurisdic- 
t on to revoke or cancel a license not 
already issued.

The applicant was, in the month 
March, 1891, the holder of a whole- 
Bale license toseiriiquor in premises

INTERPLEADER. Thi’hol!!8 ,UrWi u”01* 10 in " ^
7he ho'd«r ?f » "hop license in poll-

ïzsrrsErtxè
waa omitted in the Revised Statutes ^“‘"S «"b-division
Of 1687, it being Stated in the at ’TH*1"* to
pendix thereto that it was 8umrs«7?J I? I th; 8 !°I) lloen8e »«d 
by Con. Rule 1141 which nmviH» fnSef *° promise* in polling that the eheriff; el.; may inCl^ ïMh }0’ ^ «*• 
where a claim is made/eto., to any s'S’Ztth Wl‘oIe8?le. Ncense:- 

goods, or chattels, etc!, taken in ’ , h.“ ““““»«»« erred
in execution, etc., by any neraon to ,the ‘mnsfer of the
<*her than the personLainstwhTm Inn?; T” to,f!,e I*™”»*» of the 
the process issued :— “ *Wicanll !,> Polling eoWiviiion 10

Odd, that the right to interplead acttH! ^P?tltl0.n tl,ere*W king 
where a claim for rent is mad? still’ ™ i? the wrtifioate le-
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—Qmntitp—lo<^ity—dPays named Mariposa which had beqn taken into 
for appointment of agents and declar- consideration by the council thereof, 
ing the result of pollity—Sufficiency and ykich tiwould be 4nally.;p*qsed 
of—Notice—Sufficiency—Christmas in the event of the electors tifisent 
and New Years* days—Publication 

A by-law passed by a town­
ship council under 63 Vic. ch. 66, 
sec. 18(0.), was entituled a by-law 
to prohibit the retail sale of intoxi­
cating liquors in the township of 
Mariposa ; and enacted that “the 
sale by retail of spirituous liquors is 
and shall be prohibiten in every 
tavern, inn, or other house or place 
of public enteri&imuent : and the 
sale thereof, is altogether prohibited 
in every shop or place other than a 
house of public entertainment”:—

Held, that the last part of the 
clause must be read in connection 
with the previous path so as to limit 
the prohibition to a sale by retail, 
which is now püt beyond question 
by 54 Vic. ch. 46, section 1 (0.).

Slavin v. Corporation of Orillia,
36 U, C. R. 169, and Re Loçàl 
Option Hc<,18 A. R. 673, followed :—

Held, also, that the quantity of 
liquor to be deemed a sale by retail 
need not appear in the by-law being 
defined by the statute : that the lo­
cality within which the liquor could 
be sold was sufficiently indicated ; 
and that the want of penalty in the 
by-law did not invalidate* it

The day named in the by-law for 
the appointment of agents to attend 
at the final summing up of the votes 
was nearly three weeks after the 
first publication of the by-law, and 
the day named for the clerk to de­
clare the result of the polling was 
the second after said polling :—

Held, both days sufficient.
, The notice at the foot of the by­

law after teitify ing that the forego­
ing («. e. the copy of the by-law pub­
lished) was a true copy of the pro­
posed by-law of the township of

ties in nr 
tihder the 
id, ex officu 
their respec 
power to tr 
-offences un<

McG

being obtained . ^hpretç v^çwjï; one 
months publication named
paper, statdd tha$ airperion*, yrere 
required to take noticd that on the 
4tn of January, 1892,, a ,poti will be 
opened, naming the statutory hours, 
at the several polling places named 
in the by-law tor the purpose of re­
ceiving the votes of the electors on 
the same:'( ’tW tiNWtiays of pub- 
lioation were Christmas $nd New 
Years :-*•

Held, that the formal notice was 
sufficient ; and the fact of pub 
tion on the days named did not 
render the publication invalid ; pub­
lication-not being’ a judicial act so 
as, to prevent publication on those 
days. Bnvnker v. The Corporation 
of the Township of Mariposa, 120.
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Of Coun< 
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Of Coun 
of license ur 
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3. “ Tiie Liquor License Act”— 
Evidence of license inspector and de­
fendant—Admissibility—Indian re­
serve.]—For an offence under “ The 
Liquor License Act,” R. S. 0. ch. 
194, the license inspector, who lays 
the information, is a competent wit­
ness.:

An objection that the conviction, 
which was for selling liquor without 
a license at the village of M., in, the 
township of 0., should have negar 
tived that the place where the of­
fence was committed was in an In­
dian reserve, which it was Alleged 
formed part of such township, was 
overruled, as there was nothing to 
shew the fact alleged, and tinder 
section 1 of R. & 0. ch. 6, there was 
primâ facie jurisdiction. Regina v. 
Fearman, 456. x

Is equitab 
performance 
re-entry for
See Evidbnc

Question 
Division Ct 
HIB1TI0N, 2.

JÜ8TI01
Reeves in 

are.]—See Is

Ai u The LiqUor License Ad ■ V 
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nto dMèty justices of the, peace—Jutis- 
aiàtiàn.]-  ̂The reeves of timriicroali- 

ttb&rmuiàçâ ‘ distincta 
tihder the legislation relating

JUSTIFICATION.

Of Libd.]—Sw Defamation.
«of. *ised

are,lent
one tOj éx officio justices 

*heir respective municipalities, with 
p^ver to tty alone, arid Convict, for 
■ofltrhces ùndër “ The Liquor Lioeuse 
A’ci,” R. 8. Ô. ch. 194. Regina v. 
McGowan, 487.

ce inBed
LANDLORD AND TENANT,

1. Action for arrears of rent and re­
covery of demised premises—Election 
to forfeit lease—Retraction of—-Pay­
ment of rent and costs—Implied re­
quest to be relieved from forfeiture 
—R. 61 O.ch. 148,8. 17-22— Vacant 
land—Evidence.] — Rent under a 
lease made pursuant to the “ Short 
Forms Act ” becoming in arrear, the 
landlord served the statutory notice 
of forfeiture, and brought an action 
against the tenants both for the re­
covery of the demised premises and 
of the arrears of rent. Before the 
action came to trial the defendants 
paid the arrears and costs :—■

Meld, that the bringing of the ac­
tion was an election on the part of 
the landlord to forfeit the lease 
which could not be retracted by 
him ; to enable him to get rid of the 
forfeiture there must have been a 
request on the |»rt of the tenants, 
either express or implied, to be re­
lieved from the forfeiture ; and the 
mere payment, after the forfeiture, 
of vent whicli accrued due before 
would not amount to such a request.

The effect of such a payment de­
pends upon the intention of the 
party paying ; and the payment of 
the rent and costs in this case could 
■riot operate, by force of R. 8. O. ch. 
143, secs. 17-22, to permit the land­
lord to retract his forfeiture, without 
regard to the intention of the tenants, 
and without any request on their 
part to be relieved from the forfei­
ture.

the
the
urs,
ined
re-

JUEISDICTION.

Of Chancery Division in criminal 
matters.]—See Criminal Law, 3.

Of Master in Ordinary in lien 
■cases.}—See Lien, 1.

Of Mastenin Ordinary in winding 
up proceeding.]—Gee Company, 1.

Of County!Court.]—See County 
Courts* (

Of County Judge, as to transfer 
of license underU-iquor License Act ] 
—See Intoxicating Liquors, 1.

Of Reeves In unorganized dis­
tricts as Justices of the Peace.]—See 
Intoxicating Liquors, 4.

Of Division Court.]—See Divi­
sion Courts—Prohibition—Soli­
citor and Client.

Is equitable in actions for specific 
performance and for relief against 
re-entry for nonpayment of rent]— 
See Evidence, 1.

Question of should be pried by 
Division Court Judge.]—See Pro­
hibition, 2.
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These sections are applicable sim­
ply to an action for the recovery of 
the demised premises ; had the action

JUSTICE OF THE PEACE.

Reeves in unorganized districts 
are.]—See Intoxicating Ei^Uors, 4.
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taining a c 
or sublet wit 
for re-entry 
natif;, and bj 
version to hi 
his death ai 
by the lessee 
sequently or 
veyed his 
interest to' ti 
mortgage. , 
to recover t 
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Held, thal 
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as to the remainder. Hence, where 
a lessor gave a license to alien part 
of the demised premises, it was held, 
that the license applied to the 
licensed arrangements only, and that 
upon subsequent alienation without 
leave, he might re-enter.

A lessee under such a lease, which 
contained also a covenant for re­
newal, sublet, and the sublease con­
tained a covenant to renew for the 
term to be granted on the renewal 
of the superior lease less one month ; 
and to this the lessors assented. On 
an assignment by the lessee, without 
leave, of his reversion expectaqton 
the sublease 
f Held, that the lessors might re­

enter as against the subtenant, not­
withstanding their assent, for it

/''been brought for that alone, an im- 
f plication might have arisen from the 

payment of rent and costs that the 
tenants intended to seek to be re­
lieved from the forfeiture ; but not 
so where the action was also brought 
for <the rent in arrear, more especi­
ally as the demised premises were 
vacant land, the tenants not being 
in actual possession :—

Held, also, on the evidence, that 
there was no intention on the part 
of the tenants to seek to be relieved 
from the forfeiture :—

Held, further, that the landlord 
could not gpt rid of the forfeiture 
unless both tenants concurred in 
seeking relief from it.

Decision of Boyd, 0., reversed. 
Denison v. Maitland et al., 166.

h

must be deemed to have been an as- 
sent to the renewal of the sublease, 
provided that the superior lease was 
renewed.

A lessee under such a lease created 
a number of subtenancies on part oi 
the land with leave. He then As­
signed all the rents, etc., to an assig­
nee. The head lessors assented to 
the assignment and covenanted with 
the assignee that so long as the rents 
reserved were paid and thé covenants 
observed, they would not claim any 
forfeiture, as to the lands affected by 
the assignment, and that the rights 
of the assignee should not be preju­
diced by any act of the original 
lessee, or any person claiming under 
him, or by any breach or nonobser- 
vanee by.the lessee or any person 
claiming under him of the covenants 
m* provisions contained in the original 
lease, such consent not, however, to 
operate as a waiver of the covenant 
against assigning andsublettiagv, ,Iho 
original lessee afterwards «signed . ^ ^
his reveraw, in the whole of the,*,., I the covenant 
raised premises without leave,and I .. 
for this the lessors brought an action 1

X
Hi 2. Covenant not to assign or sublet 

—Re-entry—License—Severance of 
the reversion—Registration—Notice 
—R. S. 0. 1887, ch. US, secs. 12 
and IS.]—Upon a lease made pur­
suant to the Short Form of Leases 
Act, containing a condition for re­
entry on assigning or subletting 
without leave, when the lessor gives 
license to assign part of the demised 
premises, he may re-enter upon the 
remainder for breach of covenant 
not to assign or sublet, notwith­
standing that the proviso for re-entry 
requires the right of re-entry on the 
whole or a part in the name,of the 
whole.

Sections 12 and 13 of the Land­
lord and Tenant Act, R. S. O. ch. 
143, are to be read together, the 

to all

:

:a

.

V

former referring generally 
cases, Mid making licenses to alien 
applicable pro hâc vice only, the 
latter referring to specific cases of 
licensingAhe alienation of a part, 
and reserving the right of re-entry Wàfiécrl m

Pacific Radio

-
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>1de,ml?6d Premises' Aetion M relief against security

Î^ÇS °of ÏLtfrr* frmq~SM EvT-

Held, that in the absence of notice 
of thé assignment without leave 
pending the existence,of the interest 
created tiy the assignment of the 
rents, they xfrerti not precluded from 
maintaining the action.

After an assignment by the lessee 
without leave of part of a lot 
registered, the lessors took a surren­
der of part of the same lot demised 
by another lease atid registered it :__

Held, that the registration of the 
assignment without leave, was not 
notice of it to them, as they were 
not bound by the nature of the sur­
render to examine the register as to 
that part of the lot affected by the 
assignment without leave.

A tenant in fee simple conveyed 
iand to the use of himself for 
life, and after his death to such TPfiamr
™»es as 1m might by will appoint. ' “WAÜÏ#. f \
He with his grantees to uses, then Vested interest in—Assignment of
made a lease of the land con- —Payment before period of distribu- 
taming a covenant not to assign ™>n, to assignee.]—Two devisees of 
or sublet without leave, and à proviso full age having a vested interest 
for re-entry for breach of the cove- absolute in a definite fund in Court, 

by appointed the re- although not divisible by the terms 
version to his seven children. After of the will until a third devisee 
his death an assignment was made attained twenty-one, having assigned 
by the lessee withou.fr leave, and sub- their interest in the fund to a pur- 
sequently one of the devisees con- chaser, the Court, the estate having 
veyed his undivided one-seventh been otherwise wound up, made an 
interest to* trustees, to sell, lease, or order for payment out to the assignee, 
mortgage. An action was brought without waiting for the period of 
to recover the lands for breach of distribution. Be Wartmen, 601. 
tné covenant against assigning :—

Held, that by the conveyance of Charge on land, direction to devi- 
the undivided one-seventh share, the «« <o pay.]—See Will, 3. 
reversion was nevered and the con- „
dition destroyed, and therefore no Inter>et on.]—See Will, 7.
recovery could he had for breach of prioritu

“aSfais®? v,im-

part
ield,
the

that
Liability of tenant continuing in 

possession after expiry of lease, on
covenant to repair in lease.]__See
Negligence, 3.

See Company, 3.
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Covenant to 
HOBNOB, 3.

Misrepresentation in obtaining.]— 
See Evidence, 1.

See Company, 3—Landlord 
Tenant, 1, 2.
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promissory <pteT*n$lf$0Pnto made 
by the owner at the instance or by 
thy directionr 'the contractor to 
those who supply materials tVMttf ; 
or tri-})artite^rrangements by. which 
an order 'tipven by the Contractor 
on the owner for the payment of the 
material-man out of the fund, which, 
when accepted,)$Xeti tiJ6)Ù.Wner with, 
direct liability to pay for the mater­
ials. Jennings v. WiUi8, 439;

3. Mechanics' Lien Act—“(honorn
Ten [per fflifefr*#!!* 

to complete buildings after contrac­
tor’s failure—R. Si 0. o. j126, sec. 2, 
sub-8. 3—lb. sec. 9.]—An agreement 
to purchase property, under which 
buildings are % be qrçeted thereon 
by the seller, and"which has been, 
acted on by the parties, although 
binding under the Statute of Fraud» 
if pleaded, constitutes the person 
agreeing to buy an “ownçr” within 
sub-section 3 of section '12 of the 
Mechanics’ Lien Act *-*4 •

Semble, if not an owner under 
such an agreement, then by virtue 
of the Registry -AçMq unregistered 
lien of which hé had Wt notice prior 
to the registry of the deed to him» 
could prevail against him. r >.

A payment in excess of the pQn- 
tract price made to complete a build­
ing, owing to thé failure of the con­
tractor, should be deducted from the 
contract price, and the ten per cent, 
under section 9 of the Mechanics’ 
Lien Art.is tQ be calculated dn the 
balancé of thé ddrittâdé 'jttickSTfter 
such deduction.

Re Cornish, 6 O. R. 259, followed. 
Reggin v. Manest 443.

For costs.]—See Solicitor and 
Client.

LIFE INSURANCE.

See Insurance, 1,^2,; 3, 4, 6» ,,j

738 DIÇNE9T 0^ CASiBAu xéit:]

LIBEL

See Defamation.

•bum &)tv%
(d -iu O'jiw

■)ili h iftoir
.tfoid'w ,bm. 
Jiiv Ma M 
witun .o|f j

tommiseiçn

LICENSE COMMISSIONERS.
IV'- I O'I

See Intoxicating Liquors, 1,

ura.

1. Mechanics’ lien—63 Vie. eke 37 
of daim—Juris- 
Extension Of time

hed UQÜO
diction of 
for service \<tf appointment—Proce­
dure.]—Thé Master or. Official Re­
feree in a proceeding under 63 Vic. 
ch. 87 (O.), “An Act to simplify 
the Procedure for enforcing Mecha­
nics’ Liens,” should be judicially satis­
fied that the facts stated before him 
are sufficient to manifest, a valid 
claim ; but if any one element is 
omitted he has general power of per­
mitting an amendment if the facts 
and circumstances warrant it, e. g., 
as in this case, to permit an amend­
ment of the claim shewing when the 
work was done or materials fur-

■Sfeelwi*
p'MIHW'iy/i i

( iMw '4yhis

'» See Intc
bi/e'i-d ti

. m
Hi

See 0

-uhiv /,1 ,v

'
Petsislenoe 

licious.]—See 
CODRSËS, 3.

nished.
The distinction between the requi­

sites of la claim imder the amending 
Act and one under section 16 of the 
original Act R. 8.0. ch. 126 pointed

,Jq
SutI

M ii I0ÜBout.
A Master; or Referee has power 

to extend the time for prosecuting 
the proceedings where the certificate 
and appointment has not been served 
within the time named in section 6 
of the Act. Orr et al. v. Davie, 
480.

m«
I For wrongi 

action—Malic 
Nternary alU

2. Mechanics' lien—u Payments " 
by owner—B. S. 0. ch. 126, sec. 0.] 
—Thetrord “payment” in sec. 9 of 
the Mechanics’ Lien Act, R. S. 0. ch. 
126, covers the giving of a bill or

claim, “ wron 
without W/iç 
issuing a writ 
the plaintiff ir5
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;

party, by reasOnofwhich the plain- 
tiff was injured in his occupation as 
a builder, suffered in His credit and * 
reputation, and was hindered in the 
performance of his contracts, and 
had i money at » [higher
interest than hex would otherwise 
haye had to dd, and other creditors 
■were induced to suè him, whose ac­
counts he had to I compomise and 
settle at great lcpa.^

Held, on demurrer that neither 
malioe and want of reasonable and 
probable cause, ndr special damage, 
both of which are necessary in such 
an action, were sufficiently alleged.

that an allegation that by 
reason of the proceedings complnined 
of the .plaintiff/was put into insol­
vency or bankruptcy, if such a thing, 
were possible in this country, might 
be a sufficient allegation of special 
damage. Mitchell v. McMurrich, 
712.
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LIQUOR LICENSE AOT.

See Intoxicating Liquors.
If/. -

'{’>Mw 'jybctiiv Â? inqoia
• Wtobs.

See Intoxicating Liquors. r! I

MAGISTRATE
See Criminal Law, 1.ider

rtue
ered
>rior

MANDAMUS.
To Coyfity Judge to receive evi­

dence.]—See Criminal Law, 1.

«uhtv fil iioi...
,. / WWi.

Persistence in wrongful act is ma- 
tictou».]—Waters and Water. 
oOüBfl*à; 3: ■-

Mr.uu Â. •■j'jfurn v - ' , ,

1
eou-
lild- MAâTBB AMD SERVANT *

; lr Workmen’s compensation for In­
juries Act— Machinery—Stamping- 
machine—Employer's liability—:Ne- 
glect to supply proper material— 
Factories' Act-—R. S. 0, 1887, ch.

The plaintiff, a lad, pi 
seventeen, worked at a stamp-ma- 
chine in the defendants’ factory, his 
duty being to keep it clean. Being 
refused proper material for this pur- 
poefe, he resorted to pieces of bag­
ging. Attempting to clean it while 
in motion, the bagging got- caught 
id the cogwheel, and he was in- 
fared:—

oon- 
, the 
sent, 
nice’ 
the

§ ’Sunbimcy of allegation.] — See 
MAiioiocB Prosecution.

I not lôi.f

4LI0I0U8 PROSECUTION.ffter
For wrongfully commencing civil 

action—Malice—Special damage— 
Necessary allegations-Démurrer. ]— 
Aoljiÿh for damages against solicitors 
for, as alleged m tin? statement of 
claim, “ WrongrûÜÿ and unlawfully 
withrat mRiWIroÇfm.or^tainev " 
issuing a writ of. summons ag ‘ 
the plain tiffin the name of the

wed.

rb

• i
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Ütld, that the defendants know-1 net aMde, and a pew trial ordered 
ing that the plain tiff was working with costs to the plaintiff, in any 
with irnpro|>er appliances in a dan- event. ) 
gérons place, were guilty of negli­
gence in not making provision for nis 
safety, by supplying him with'wo- 
l>er material, and in not having the 
machinery stopped while the clean-' 
ing .was going on, and the plaintiff 
was entitled to retain the verdict 
found in his favour at the trial.

As the place where the plaintiff 
worked was dangerous, and called 
for a guard under the provisions o: 
the Factories’ Act, the failure tj 136. 
furnish one t was per se evidence o 
negligence on the part of the defen 
dants. Thompson v,/ Wright, 127.

DIGEST OF (JASE8. XXII.]

gage Act < 
wayi of exc 
stead of, i; 
for money, 
dispose of” 
priate to t 
Spears, 386

2. Coven 
dblt to pay 
ment tuitho 
The owner < 
to the plain 
to the moi 
purchaser a 
•of his p 

igned

YD, G, The employment 
of a child under twelve to work an 
elevator for the uses of » manufac­
turing concern is made illegal by the 
.Factories’ Act ; and, for this reason, 
the employer has to exercise more 
jfchati ordinary precautions for the 
/well-being and safe-guarding of mi­
nors "Who have been put into factory 
work contrary to the prohibition of^—1 
the legislature. O'Brien v. 8anfordç

Per

\ toass
[08’ LIEN. chaser then

^aee Lien.2. Workmen's Compensation for 
Injunes’ Act—Elevator—Aecident— 
Negligence—Employment of infant 
under twelve—Factories' Act--R. S. 
0.1887, ch. 208, sec. 12—62 Vic. 
ch. ^ 4$, sec. 7, sub-sec. 2. ]—The 
plaintiff, a boy under twelve years 
of age, was hired to work a hoist for 
the defendants in their factory. 
The elevator was worked by ropes 
on the outside of the cab or frame 
which were bundled by the person 
standing within, through a square 
opening cut in the framework. 
The plaintiff was instructed for a 
few hours by a bigger boy how to 
raise and lower the hoist, and was 
cautioned not to put bis head out of 

I the opening when the hoist was go- 
1 ing. On the occasion in question 

the elevator stopped when going up, 
A ^aiid the plaintiff put ids hoad out ffi

of time on 
tered into a 
tiff to pay i

\ MEDICAL PRACTITIONER.
limitation of actions—College o 

Phynicims and Su/rgeons, Ontario— 
R. 8. 0. ch. llf.8, sec. lf)%—Infant.]— 
An action for malpractice against a 
registered member of the “ College 
of Physicians and Surgeons of On­
tario,” was brought within one year 
from the time when the alleged ill 
effects of the treatment developed, 
but more than a year from the daté 
when the professional services termi­
nated

Held, that the action was barred 
under “ The Ontario Medical Act,” 
R. S. 0. ch. 148, sec, 40,

Infancy does notr preveût the Win­
ning of the Statute. Miller v. Ryer- 
soh, 309. m

o the
n. In a force 
I claimed an c 

the first mor 
under his c 
refused to pi 

, unless the pi 
mortgage to 

Held, that 
bound to 

-unless he pi 
Muttlebury \

3. Power o 
galion to can 
purchasers su
A
power of sale 
the land for 
mortgage and 
sufficient rea$ 
nullity, and j 
gage as if the 

mere m

A ^aiid the plaintiff put his hoad out 
the opening to see what stopped 
when, the elevator starting again; 
the plaintiff received the injuries 
complained of. On this evidence the

c:
j

toe plaintiff 
complained of. 
plaintiff was nonsuited in his action, 
which lie brought against the dé­
fendante for negligence 

Held, that the nonsuit should be

VOBTOAOB. .V<«°1
1, Power of eale—Sale by way 

exchange—" Sell and abeoluldy <ti«- 
fou qfi’]— A mortgagee with power 
of sale under the Short Form Mort-

Three Join 
mortgaged' it 
plaintiffwho;

95—voi
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EHtEFF? £sst ssii: ‘-'as rsSTm ‘ *he.P°wera:e »npro. «nd one of'dp, original owner! L 
Spmrt 286 hftnga Sm,th v' °?me the purchaser, at a price suffi- 

, ’ ' 5)®nt to Pay the mortgage and costs.

siïïï Z5,t4à; sffiSsM :f=;
to the plaintiff and then sokUubject V ° ™0rtgato the mortgage, taking from rim fromte ptontiff arreara a"d C°StS

ÆTrrlreyfThK Jrvctt-by■assigned to the plaintiff. The pur- tTus nlid™ “ *he am0,mt
v chaser then «old to one of the defen- prJjj il.i • , ...

, ) dants, who, to obtain an extension rec^' pa!ZZ\ r ! )" 
U «f time on the first mortgage, en- ”fl4 l aUermn v' Tannc-et «/.,

tered into a covenant with the plain- 
tiff to oav it. and afterwards sold

DIGEST OP CASES. .7*1
J

■x

4. Power of sale—Exercise of— 
Sale of timber only-Notice of sale.]— 
A mortgagee of timbered land, whose 
mortgage contained the ordinary 
short form of power of sale autho­
rized by R.8.O. ch. 107, in the 
exercise of such power sold the 
timber without the land 

Held, that the sale as an exercise 
of the power was void :—

Held, also, that there being an / 
existing interest in the land vestedl/ 
in or claimable by the plaintiff, of» 
which the mortgagee had express! 
notice, the plaintiff was entitled tof 
notice of the sale, and, upon the evi­
dence, that no such notice of sale 
was given him as he was entitled to 
under the power. Stewart v. Bottom 
et al., 533.

the
K -fn a foreclosure action the plaintiff 
, Maimed an order for the payment of 
] the first mortgage by the covenantor 

under his covenant, and the latter 
refused to pay the amount due on it 

, unless the plaintiff would assign the 
mortgage to him

Held, that the plaintiff was not 
bound to assign to the covenantor 

■ unless he paid off both mortgages. 
Muttlebury v. Taylor et al., 312.

I

3. Power of sale-Exercise of-Obli- 
yation to carry out sale—Effect of, on 
purchasers subject to the mortgage.]-* 
A mortgagee having exercised the 
power of sale in a mortgage and sold 
the land for sufficient to pay the 
mortgage and costs, cannot without 
sufficient reason treat the sale c 
nullity, and foil/buck i on the mort/ 
gage as if the exercise of the 
wes a mere matter of form.

Three joint owners of property 
mortgaged' it and then sold to the 
plaintiff who covenanted to pay off 

95—VOL. XXII. O.B.

I«
as a Action for surplus after sale.]— 

See County (Jousts.power

Of a company’s property. Horn to 
calculate the shareholders note to 
attlhonze.]—See County Courts.
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DIGEST OF OASIS. XJWI,} 

of the statm
Smith, 2!

I

MORTGAGOR AMD MORTGA­
GER ,........

A"‘ ,-Uil.l ill:;.'
066 Mortgage.

:1js.

2ilS£&iSS&)$ I 45$
oqrporetiob ; 
ing » school 
under the oo 
bythehéad

,i
'____ Jr ■

« MUNICIPAL ACT.

See Municipal Corporations, 1, 
2, 3, », 6.

!2.' Victualling .lumees—Byhmr : to 
/btfto invalid—B. 6.! A <*.
7#A, mc. »$5."|—The power givento 
mmiioi|»l oorpoiutions under sec, 086 

S. 0. ch. 181, “ todetermine 
the time during which vtotUtlKhg 
licensee.shall be in force ”; debt not 
confer any power to forfeit such 
licensed but merely to fi* the dura­
tion of the license. J ■■■’

The power to- create a forfeiture 
of property js one which must be 
expressly given to a corporation by 
the legislature, and such an extra­
ordinary power is least of ell to be 
inferred where the legislature has 
provided other means of enforcing 
by-laws by meads Of Une and amer­
ciament, as in this case. BanHOn V. 
The Corporation of the City of To­
ronto, 271.

3. Toumcouncillor— Qualification 
—Quo. warranto—Alienation—Oes- 
ter of term of leasehold qualification 
before election—Acquisition of new 
leasehold qualification— R. 3. 0. oh. 
184, esc. 73—61 Tic. eh. 28; see. » 
(O.J—-A town councillor, when 
nominated, was possessed of a suffi­
cient leasehold qualification, the term 
of which, however, expired before 
the election ; in the meanwhile he 
had acquired another leasehold pro­
perty on which he sought to 
qualify :-r-

Beld, on quo warranto proceed­
ings, that Ihe could do so under B. 
8. O. oh. 181, see. 73, as amended 
by 51 Vic. ch. 28, sec. », since the 
cesser of the term of the first lease­
hold amounted ic on alienation by 
operation di law within the meaning

;

of R. corporation..
The towns 

individual m
nOw.sohoolh 

! to art action
law for such 
Bolt et ah v. 
Township qf

5. Police < 
eing omnibus 
erte-fi.Afl. 
136 of .the J1 
oh- ,}fih emr 
nnssioners of 
license the on 
The commissi 
a by-law enac
persons shoill 
omnibus wild 

,dojp >— 
Bdfi, that I 

on the oommii 
owners, and u 
fopsa convicti 
ying without i 
min*, be qua 
Butler, 162.

MORTMAIN.

See Win, 11.

y •«P

MUNICIPALITY

Vesting of streets in, after sale of 
lots on plan.]—See Wats.

-

MUNICIPAL CORPORATIONS.

1. Bridges—R. S. 0. ch. Masses, 
632, 634—Counties and villages— 
Rivers and streams—Width of, how 
ascertained.]—Upon the proper con­
struction of secs. 532 and 534 of the 
Municipal Act, R S. 0. oh. 184, the 
county council is by the former pro­
vision given exclusive jurisdiction 
over an bridges, by whomsoever 

t, crossing streams or rivers 
feet in width, within the limits 

of any incorporated village in the 
county, and connecting any main 
highway leading through the county ; 
and is by the latter provision com­
pellable to build such bridges only 
where necessary to connect any 
public highway, leading through the 
county.

The place at which the width of a 
stream or river is to be ascertained 
is the place at which the bridge 
crosses ; and the width is to be de­
termined by the width of the natu-

:

butt over
100

I.

6. Bramagi 
former bylaw
Viei etc.
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MOIST OF OASES. 748;
m pner,«lji«*j provides, fotvthe epanlK

. -.‘"«i t«*n of the workistilas to make it

*»ssaeKi ti^y«sss,‘,~
ess,£ïbï21 j^ssrrsa** 
stSB^assscorporation.. ■ ,].' „ . ««certain other extra work and
. Jb» tewn.hip oorporation and the ““(“A*!'* were «commended by the 
imhvrdual member» of the proposed ^Tr;~f ! 
now,sohoal hoard, are proper parties BSf> that the bflaw providing
to art aotion to have an invalid by- . w“ an «mending by-law, 
law for each a purpose aet aside ïf“ei .ee0; ®^3 the Consolidated 
#»»•»«. U,PcSlS ^'"r1 Act, 1892, and that the 

TWaatipîfJf«rf<miMf< 302. T?0 **d power*°P8®
?ti ii-.i-i;,. it undei that section. He Suskey
i ff., Police commissioners Lioen- Corporation of the Township

«sg «nmiww-A.tmtion to oZ VT** 66i ~

ch; 184, empowers the police com- t";,86/0->-Altfion /or, ip mss 
misnonera of a city to regulate and :ÜTfy °f V,‘e.‘sed ™™‘-Votmg on 
hoenae the owners of omntouset tto! ^ Although un-
The commissioners of a eitypawd der 64 Vic' ?h' «, »«. 36 (O), it is 
» by-law enacting that no persoTm' when »id 1» «ought to be
persons should drive or own any £?nt«d to a street railway by a por- 
ommbus without being licensed to of 1 municipality, that a ritjori-

,doso:— 8 in number representing onVhalf
Btfj, that the authority conferred IS Vîîu? the Per*on« «hewn by 

on the oommissionere wai to license th Mt *M*f»n»«nt roll to be the

SWa-Mïïswfletiar, 462 V T' "ÿority of those voting upon it
Adametm v. The Corporation of The 
Toumehip of Etobicoke, *11.
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J I®. Drainage by-tau — Amending 
bylaw—Power to mut—SB 

Vtc„oh«42 mo, 673 (O.Ü—A. by-law 
_ =x« drainage bydaw under 

seel 67* of Abe Consolidated Uunioi- 
N Aet, t8»S, “in order tolly to 
«"T Out tti intention thereof,” 
wheresufBaont tonds have not been 
authonasd hy the original bydaw.is

to
*
B. neolioenob.

1. Aomdsnt— Liability tf hotel 
t0mn?ueêt—Tailing down trap- 

door.]-—The plaintiff went into the 
defendant's hotel, As a • customer 
where he had been several times
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before. Ih-pwelhig- through the 
building to go to the urinal he 
thrôugh an Open trapdoor, which had 
been left unguarded, and received 
injuries Held, that he was entitled 

, to damages fWà ty détÂtiidimt. Hag- 
Wood, 66.

yearly tërtotit aftei the eXpi^ÿw a 
lease containing a covenant ’try lititi 
to repair, a similar obligation will be 
implied ; and the landlord, if igno-

lease, and continuing during the aob- 
sequent tenancy, is not liable to a 
stranger for an injury caused by such' 
neglect, happening during such sub­
sequent tenancy, ffelt v. Janzen,

See Damages—Master AND 
vant, 1, 2—Waters and W 
courses, 1. '

fell
sd lliw not 
/int i 11 -.Er

PHY8IOL6OfU ÎO '!:>8m v.
TITIONBR,

-fins fVitj-'

;

2. Accident—Street railway—Neg- 
lecting to stop a car—Driving over 
a^man in broad daylight— Contribu­
tor^ negligence.y^px^ plaintiff in 
broad daylight having hailed a west­
ward bound tramway j$ar, on the 
north track, crossed oVeu1 from the 
south side of the. street up get into 
it; the eastward bound oar at the 
time was coming along onl the south 
track at a fast trot, but Was some 
300 jfoeti away* * to the* west < TThe 
plaintiff was somewhat intoxicated.

Registra i
Skr-

ATBR-

3 A«df ■J 'l

NEW YEAR'S DAY.
want 
cause diiid 
Malicious

See Intoxicating Liquors, 2.
__As he took hold of the westward 

'"Ntound -car to board it, he fell, and 
the eastward bound car passed over 
his foot,- which was on the rail(q

The jury found that there was no 
•negligence on the part of the defen­
dant^ and that the plaintiff wSs 
guilty of contributory negligence, ott 
which the trial Judge entered judg­
ment for the defendants :—

Held, that the attendant or sur­
rounding ciroumstances were, in the 
absencd of any explanatory evidence 
byj the defendants, sufficient to raise 
the presumption that there was neg­
ligence rm the part of those m charge 
of the eastward bound ear, thé' con­
sequence of which was the happen­
ing of the accident, and that there 
must be a new trial. Forwood >. 
The Corporation of the City of Tor­
onto, 361.

3. Landlord and tenant—Cove­
nant by tenme)lonp*Hu*J(on-repair 
during lease and yearly tènancy— 
Nonliability of landlord. Where 
a lessee continues in pôsseaàîbn à* a

NOTICE.

Td mortgagee, by registration of 
will of legacy charged on land.1—See 
Will, 4.

Of sale, under 
Mortgage, 4.

v POLIO!

Powers c 
cipal Gobi

I

power.]—See

3

Taken b 
CIFIO Perf(

OWNER.

Under Mechanics' Lien 4ctl-—Sse 
Lien, 3.

PO1

Includes 
Trusts and

Àm also'j

PAB8ENOBR. ; ^

On train, nonnroductim of ticket 
by]—Set Railways, 4. ; ' -

.

Of money by «*<}»«. p/SW Aniid*- 
HENTfl AND PREFERENCE*.’’* "**

H

, Jnltt* toq
AND INSOLTI

y
■m
jM.,

V '
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College »/.]+-Se« Medical Phac- 
ttyioneb. ri"'

745

PRESCRIPTION.

Non-acquisition of title by, by less 
than forty years user.]—See Rail­
ways, 1.Jin a* ÏI-

>iV PLAN.

Registration <f on township tot.]
sUlf^r

PRESUMPTION.
W negtipenee,]—&e Negligence,

2,

£ebuttable.]-See Bankbuptcy and
INSOLVENCY.PLEADING.

Sufficiency of allegations of malice, t
PRINCIPAL AND AGENT.

See Railways, 3.

want of reasonable and 
cause arid special damai 
Malicious Prosecution.

'H.i.'TIn

POUCE COMMISSIONERS.

Powers of, to license.]—See Muni- 
oipal Corporations, 5.

PRINCIPAL AND SURETY.

Release of debtor — Consent of 
surety—Agreement of surety to re­
main liable.]—Held, per lie yd, C., 
that the consent of the surety to the 
discharge of the princi|ial debtor 
will have the effect of preventing 
such discharge operating to release 
the surety, and this sufficed for the 
determination of the law in this 
case.

POSSESSION.

Taken by purc/ipier.]—See Spe­
cific Performance.

Held, per Meredith, that the 
evidence shoVed that the sureties in 
this case intended and agreed to re­
main liable to the creditor, and 
therefore cadit qveestio.

Judgment of Robertson, J., af­
firmed. Holliday v. Hogan, 235.

POWER OF SALE

Includes power to mortgage.] 
Trusts and Trustees, 1.

See also MoRTQAOli 1, 3, 4.

—Seé

i PROHIBITION.

L*Division Court-Judge reser­
ving judgment without naming duy--

nmmm.

. Intend to g$e.]—Ses Bankruptcy 
AMD InSOLVBMCY.
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/?. S. Oi'hfh: ÔÏ,'seel 144'—Failure to 
nottfy jmfm °f iv4gnmLr-Pryu- 
■dxce—r wdiver.~\—The County Judge 
presiding in a Division Court heard 
two/plaints, and, in the presence of 
the agentd fbr the parties, who madè 
no objection, stated his intention of 
postponing judgment, but did not 
name a subsequent day and hour for 
the delivery thereof, as required by 
R. 8. O. ch. 61, sec. 144. A month 
later the Judge, without any previous 
announcement, gave judgment in 
writing in favour of the plaintiffs, 

• handing it to the agents of the plain­
tiffs, who delivered it to the clerk of 
the Division Court. The defendants 
were not notified by the clerk that 
judgment had been given till 
weeks later, and till then neither they 

their agent had any knowledge 
of the judgment. It was then too 
late to move for a new trial :—

Held, that what had happened 
was just what sec. 144 was designed 
to prevent ; that the defendants had 
lost the opportunity of moving for a 
new trial, and so were prejudiced ; 
and that there had been no such ac­
quiescence in the course taken by 
the Judge as to deprive them of the 
right to prohibition.

Judgment of Rose, J., reversed. 
He Forbes v. Michigan Central R. 
W. Co. Re Murphy v. Michigan 
Central R. W. Co., 568.

Such question'may be tried at the 
time and place of the trialof these- 
tion ; and (he defendant is ih no 
Way bound by anything contained 
in R. 6. O. oh. 51, aeoi 8T1, as 
«mended by 62 Tic. ch. 12, tec. 6, 
to ,apply for an or^er transferring 
the action to a Division Court hav­
ing jurisdiction over it, or to apply 
to the Judge at any other time or 
placeur the trial of the question so

In r» Watson v. Wooberlon, 9 
O.L.T. Oco. N. 480,distinguished.

Per Faloonbridoe, J., dissenting : 
The defendant, before coming to the 
High Court for prohibition, is bound 
to apply to the County Jùdge some­
where, either at or before the trial, 
to transfer the cause; and in this 
case he did not so apply* Re Thomp ­
son v Hay, 583. '■

ditora agai 
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Held, all 
had jurisdi 
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tions of thi 
their claim 
todetermii 
was at the 
the properl 
ras v, Keef 
Andrews v

seven

3. Division Court-Attachment of 
debt—Assignment of debt attached— 
Trial of question of validity of as­
signment—Assignee not called upon
as claimant—Submitting to jurisdic­
tion of Court — Amount in 
troversy—R. S. 0. ch. SI, esc. 197.}— 
Each of the three primary creditors 
began an action in a Division Court 
against the primsry debtor for the 
recovery of an amount within the 
jurisdiction of the Court, end also 
attached in the hands of garnishees 

... the amount of the debt in each ease ;
2. Division Court — Territorial the sum of *500 having been admit- 

jurisdiction—R. $. 0. ch. 51, sec. tedly due by the garnishees to the 
87—54 Vic. ch. 12, sec. 6—Applicar primary debtor, who, however, as- 
hon to transfer cause—Trial of sorted that before the actions 
question raised by notice disputing commenced he bad assigned the debt 
jurisdiction—Refusal of Judge to for valuable consideration,f',t 
'7;J-Wh,er“ lhe Ju.dXe presiding Upon the Court day, the primary 
at the trial of an action in a Divi- creditors, the primary debtor, and 
sion Court declines to try the ques- the assignee of the debt appeared 
toon Of the jurisdiction of that Court before the Judge in the Division 
rawed by a notice disputing the Court, counsel also appearing for 
jurisdiction, he may be prohibited. the garnishees. Judgment was flint

V

i con-

See Cat 
Courts.
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See, also, 
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given in. favour of the primary, 
ditora against the primary debtor in 
■eaob ease, and then the question of 
the validity of the assignment was 
entered upon and evidence given 
upon it, the assignee producing his 
hmohs andgiyitig his evident. Judg- 

was then given declaring the

PUBLIC SCHOOLS.

See Municipal Coiipobations, 4.

: the
t'ao-

no
ined

as
PUBOHASBB.

For value witJtout notice.]—-See 
Water, and Watercourses, 2.

Taking poeeeeeion.]—See SpecIFIO 
Performance,

See aleo Vendor and Purchaser.

u';6,
ring
hav- «wt

assignment void as against the pri­
mary creditors as a fraud upon them. 
Prom this judgment the assignee 
gave notice of appeal, which he af­
terwards abandoned, and in the style 
of cafusehe named himself as “claim-

I -
Upon motion by the assignee for 

i prohibition
, Held, that he had submitted him­
self to the jurisdiction of the Court, 
and could not be heard to say that 
he was there merely as a witness ; 
and that the Judge, having all par­
ties before him, was justified under 
section 197 of «the Division Courts 

i Act, B. 8. O. oh. 61, in trying their 
f righto without going through the for­

mality of calling them before him :— 
Heldt also, thatthe Division Court 

had jurisdiction to try the right of 
the primary creditors to garnish por­
tions of the $600 sufficient to satisfy 
their claims ) and, under section 197, 
to determine whether or not the $600 
was at the time of the attachment 
the property of the debtor. Re Per- 
rae v. Keefer, Re Barry ▼. Keefer, Re 
Andrews v. Keefer,.672.

pply 
51 or

*> 9
l.
ing:
the
tmd QUO WARRANTO.

See Municipal Corporations, 3.
me­
dal
this
tnp-* V.

RAILWAYS.

1. Power of “ letting, conveying and 
otherwise departing ” with their lands 
—Conveyance qf easement — Ultra 
vires—Estoppel—■ Prescription —• R.
S. 0. ch. Ill, sec. 35.)—Th 
incorporation of a railway company, 
the predecessors in title of the plain- • 
tiffs, and which was incorporated for 
the purpose of constructing and oper­
ating a certain line of railway, con­
ferred upon the company in respect 
of the disposition of lands acquired 
by them, powers of “ letting, convey­
ing and otherwise departing there­
with fdr the benefit and on account 
of the company from time to time 
as they should deem necessary.”

Nearly forty years before the com­
mencement of this action the prede­
cessors in title of the defendants laid 
pipes for conveying water along the 
railway track of the plaintiff^ pre­
decessors, using them for such pur­
pose almost continuously up to the 
present time, such privilege having 
been given to them by resolution of

\tof I
i— :!
08-

pon Le Act ofdic-
Ifon-

]- Ix>rs
urt
the
the
ileo
ees

lit-
See County Courts— Division 

Courts.
the
08-

i)bt

PROMISSORY NOTE-

Secured by mortgage on land is 
impure personaity.y~-See Will, 11.

. Hqe, also,©ills or Èxchàngb and 
Promissorî Notes.
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and the la 
ttefe-o#!! 
through i 
#dtaè%‘tht 
bill attach

the directors of the company, who a dition that its maohine shops should 
few years subsequently passed an- be “ located and maintained ” within 
other resolution, and in pursuance the city limits, did so erect and main- 
thereof executed a deed granting, tain them for some years, until auth- 
releasing and confirming such right orized by legislation it amalgamated 
and privilege which at the time this with and lost its identity in another 
action . was brought had become .company, all the engagement! *]nf> 
vested in the defendants.

The undertaking of the original 
railway company became vested in 
the plaintiffs, who, a few years before 
the commencement of this action 
desiring to alter the position of their 
track gave notice of expropriation 
to the immediate predecessors in title 
of the defendants, and placed the 
track over the water pipes.

The plaintiffs now sought to have 
the resolutions and deed mentioned 
declared ultra vim, and also claimed

Ttomhig tb
thé défend 
who unden 
looked aft 
Railway fo
own ear, « 
successive : 
ed a fresh 
charges up 
the ootopai 
wived the, 
reached th 
owitig tb a 
waybill, at 
tuted for tl 
in the defei 
“order” w 
takes Were i 
bills over tl 
shipment re 
goods were 
chaser, who 
and shortly 

Held, tha 
by the defen
tbeGraiid'T
as their agei 
tract to del 
of the coni 
that they w 
tiffs for th 
Grant v. Th 
wayCompat

4. Postent 
(faction of—[ 
V4c.ek.f89,* 
-^C&hdilitm
pnèseftgsritp 
has paid his 
**h*tif any 
tract with 
requiring tk 

96-VO

agreements of the amalgamating 
companies being preserved. The 
amalgamated company was after­
wards leased in perpetuity to a much 
larger railway company who removed 
the shops outside the city limits :— 

Held, that although all engage­
ments and agreements made by the 
original company were preserved, the 
amalgamation and leasing in per­
petuity by the larger company of 
the smaller under the authority of 
Parliament imposed new relations 
upon the amalgamated road which 
worked a change in the policy as to 
the site and size of the maohine shop» 
and that the engagement had been 
satisfied by the maintenance of the 
said shops by the original company 
during its independent existence. 
The Corporation of the City of To­
ronto v. The Ontario and Quebec R. 
W. Co., 344.

an injunction restraining the user 
of the water pipes, and if necessary 
an order for their removal :— *

Held, that the resolutions and 
deed were ultra vires as not within 
the powers specified by the charter, 
or such as could fairly be regarded 
às incidental thereto, or reasonably 
derived by implication therefrom .

Held, also, that the plaintiffs were 
nob estopped from asserting their 
own title and denying the defen- 3. Connecting lines—Misdelivery 
dants1:— of goods owing to mistake on connect-

Held, lastly, that the defendants ingline—Principal and agent—Can­
not having used and enjoyed their signor and consignee.] — The pur- 
easement for forty years had not ac- chaser in Victoria, B.C., of goods 
quired a title thereto by prescrip- from the agent of the plaintiffs there, 
tion under R. S. 0. ch. Ill, sec. 35. ordered their shipment by the plain* 
The Canada Southern Railway Co. v. tiffs from this province through an 
The Corporation of the Town of agent of the defendants in Victoria, 
Niagara Falls et al., 41. the latter furnishing on behalf of bis

company a tag marked *1 Via Grand 
3. Bonus—Condition—That mo- Trunk Railway, and Obieago&NorUi 

chine shops shad be “located and Western, care of Northern Pacific 
maintained ”— Amalgamation with Railway, St Paul.” The defendants' 
larger company—Changing circurn- agent in Victoria sent this order 
stances—Ceasing to maintain.]—A and tag to their rontmoting freight 
railway company having obtained a I agent in Toronto, who communicated 
bonus from the plaintiffs upon con- with the plaintiffs in this provisos.

;
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aarr?atitEia: -1™
M*^iÂb** ^27i.Sw«0hp»fT»11 °“r> ,hlch w™* through ; each train by a conductor on the de- 
successive forwarding company sign- fendants’ railway, a nonsuit entered
oham«efion8 '1Pom? bi" ?d paid al‘ by the trial Jud«e ™ set aside, 
charges up to the time of receipt, to and a new trial ordered. Beaver v.
the company from whom thgv re- Grand Trunk R. W. Co., 667. 
oetved the goods. Before the floods 
reached the defendants’ own linn, 
owing to a mistake in copying/ tbo 
waybill, another name was substi­
tuted for that of the plaintiffs, and 
in the defendants' waybill the word 
“order” was left out. These mis­
takes were continued in the shipping 
bills over the other lines, until the 
shipment reached Victoria, when the 
goods were delivered to the pur­
chaser, who refused to pay for them, 
and shortly afterwards foiled.

Held, that the goods were received 
by the defendants in this province by 
the Graiid'Trunk Railway Company, 
as their agents, upon a through con­
tract to deliver them to the order 
of the consignor at Victoria, and 
that they were liable to the plain­
tiffs for their wrongful delivery.
Grata r. The Northern Pacific Rail­
way Company, 646.

RAILWAYS (STREET).

See Municipal Law — Negli­
gence, 2—Toronto Street Rail­
way.

REASONABLE AND PROBABLE 
CAUSE.

Sec Malicious Prosecution.

RE-ENTRY.

By landlord upon breach of 
ment.}—See Landlord and Tenant,

reference.

Juriediction of Judge to make, 
oompuleorily.]~See Drainage Trials 
Act, 1881.

4. Pastenger — Ticket, non-pro­
duction of—Ejection from train—61 
Yic. eh. 29, eece. 214, 248—Contract 

—- Condition —„ alien. 1 — A
passenger upon a railway train who 
had paid bis fare cannot,'in the at- 

iif any condition in hi* con- 
tiw* «Hth the railway company 
"friring the production of his 

96—VOL XXII. O.H.

■ REGISTRY ACT.

See Lien, 3..
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REPAIR.

Covenant by tenant.]—See Negli­
gence, 3.

Field, that the original tictipn wax 
governed byC,‘6;U; i<*J 27v«c. 
23, and ierminated on the 2il«t Oe- 
tobcr, 1867, when the plaintiff :«*- 
veyed to I; ; that altar «dehialapM 
of time-the plaintiff's right* : being 
bailed by the atatute of limitatiena 
no order of " revivor should have 
iwued, and that the Court would 
give no effect to the agreement made 
by the; soliciter, for to do ao would 
be an injustice to the Client ■ £e- 
mesurier v. Macaulay, 316. «Mêlai*

, - .■ 11..,[ -.'.hIv Hit 3[fill 1.1‘AV

BWP-

Bond, form of.]—See Solicitor 
and Client.

I
I REVERSION-

Severance off—See Landlord 
and Tenant, 2. Ï ‘iMumni./ ‘teM| RIPARIAN PROPBIBTOB.

See Waters and Watercourses, 3. thejudgme 
intentional 
taking poe

oatoyer \ 
followed.
-e< ai. The 
CompanyC

By agent 
estate as au 
—See Auoi

See Fbac

\
REVIVOR

Lapse of time—-Agreement of so­
licitors—Effect of\—In 1867 an ac­
tion of ejectment was brought by L. 
and notice of trial given, and the 
case entered for trial for 16th Oc­
tober following. The trial was post­
poned, and on 21st October L. con­
veyed the lands to I. On the 8th 
January, 1871, L. died, and on 14th 
May, 1886,1. conveyed to the plain­
tiff. In February, 1892, an ex parte 
order under Rule 620 was obtained 
by the plaintiff from the local regis­
trar, reviving the action in the 
plaintiff's name. It appeared that 
in January, 1872, the then piftiù- 
tiff’s solicitors had notified the de­
fendant’s solicitors of the plaintiff’s 
intention of reviving the action, and 
they gave notice of trial for the en­
suing assizes, whereupon it was 
agreed between the solicitors that on 
the then plaintiff’s solicitors refrain­
ing from reviving and proceeding to 
trial, the defendant’s solicitors would 
abide by the reçoit of another named 
suit, which, if in favour of the 
plaintiff, an order of revivor might 
then issue and judgment be entered 

f for the plaintiff:—

If

RIVERS and streams.\ !
• ■^■See .Bridget over, width 

Municipal Corporations, Ï.

Vie of.]-See Waters and Water­
courses, 3. -, >■

ROADBED.

■ Of tlreet railway, valuation of]— 
See Toronto Street Railway.

BA

By execut 
Will, 7, 10

Of lots ùh

Under pot 
Mortgage, :

• SeealsoSi 
WlLLg 8.

BALE OF GOODS.

Conditional sale—Restimptum of 
possession—Resale after judgment for 
purchase money—Absence of con­
dition that purchaser is to, remain 
liable.]—The defendants purchased 
machinery from a company under a 
conditional contract of sale in writ­

providing that the property 
should remain w tho'company until 
payment of the price in full, with 
the right to rieume possession and 
resell on nonpayment, but without

ing.

Publie.]—
POBATION8, 4

M

. ;
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i has wy provision tint in such latter 

event the purchasemoney ww to be 
*ppbed pro Amto, ,«kt the defen-,„r° h^ae, necessity /or.]—See 
Atantspemain liabiefor any. balance. Monioipal Corporations, 4.
O» default after certain; payments I 
«•a been made, the company 6b- 
teWedjudgmenton notes whioh had 

for the purchase i money,
end subsequently seined and sold, the Allowance of commission on, to 
nw*mery»ao<i applying,the proceeds tiquidfltors.]—,Sss Company, 2. h 
eought and were allowed /to prove a 
•cbim in the Master’s offioe for the 
balance due on the judgment • „u.

, Held, that the whole matter was 
■examinable in the Master’s office,

the jvdgment haddisappearetf by the 
intentional act of the company in 
««king possession and selling,' the

followed. Arnold et al. v. Planter 
■el at. The Wnteroua Engine Worke 
Company Claim, 608.

4841*;y sec.
wa«-
lapse
iking
tiens

SET OFF.have
lould
bade
wuld
'-"Le-

SETTLEMENT.1\
Consideration for. ]—See Fraudu­

lent OONVETANCB, 2.if-"

-6,8. ::

SHAREHOLDERS.

How to calculate voting 
of.]—See Company, 4.

:
if-"

power
!

- See

SHERIFF.

Eight to interplead.']—See Solici­
tor and Client.

iTEB-
By agent of auigneJof insolvent 

■estate at auctioneer without license.] 
See Auction and Auctioneer.

>

I
See Fraudulent Conveyance, 1,

SOLICITOR.

Action against for wrongfully 
commencing action.]—See Malicious 
Prosecution. *

Agreement by, effect of, on clients 
rights. J—See RéVivob.

</■]-

ISALE OF LAND.

Wai.TTo"" t0>>a'J kgacy'}—Sm
w of 
rdfor 
con- 

main 
lased 
1er a 
writ- 
perty 
until

Of lots oh plan.]—See Werr, 1.

Under power in mortgage.] — See 
Mortgage, 1, 3, 4.

'■Bee also Specific Performance- 
Will, 8.

Lien of, Waiver, j—See Solicitor 
and Client.
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On appeal to the Divieional Court 
/the judgment eras affirmed. Semin 
et <d. v. Macdonald et at, 484,

X >»!DIGEST OF CASES,752
R. S. C. 

OoNariTUTTOlplevin bond.]—The plaintiff, a solici­
tor, claiming on defendant’s papers 
a lien for costs, settled with him, 
taking a nbte therefor payable on 
demand. He then went to the 
United States, leaving the note and 
papers with another solicitor as his 
agent The defendant, stating that 
he required the papers, or some of 
them, for use in his business, brought 
replevin proceedings in the Division 
Court, giving a bond to prosecute 
the suit with effect and without de­
lay, or to return the property re­
plevied and to pay the damages 
tained .by the issuing of the writ, 
and there was a breach of the bond 
in not prosecuting the suit, with 
effect. Under the replevin the de­
fendant only procured some of the 
papers and which were tendered back 
to the plaintiff and refused, the de­
fendant stating that they were of no 
value, the agent having retained the 
valuable ones. In an action on the 
bond by plaintiff to recover the 
amount of the note as damages he 
had sustained by the replevin :—

Held, per Boyd, C., that even if 
any lien existed, which was question­
able, by reason of the taking of the 

iparture from the country, 
displaced by the replevin 

suit ; but, in any event, the plaintiff 
had failed to prove any actual dam­
age ; and though there might be judg­
ment for nominal damages and costs, 
there would be a set-off of the defen­
dant’s çpsta of trial ; and the action 
was dismissed without costs. x

Under the Division Court Act, 
R, S; 0. ch. 61, sec. 266, the whole 
matter could have been litigated in 
the Division Court.

Quart as to the amount of dam- 
' ages recoverable.

The fact of the conditions of the 
bond being in the alternative instead 
of the conjunctive remarked on.

INAL law, a: 
R. 8. 0. oh

R. 8. 0. ch 
bioton; 2.

>i bL,S. 9* cjj.
BITJOy, 1.

1 lR*" Sv 0.' oh.
BineNrSv

É. S. 0. oh. 
*6k ANh Clibi

it. 8. 0. ch.

R. £jL oh.

R.S;D.'0h.

Tbdstkis,
A «. 0. ch

Will, 4.

R. 8. 0. oh. 
PUROHASXB, 2.

R. 8. Ô. ch.
AND WaTSBOOI

R. 8. 0. ch. 
and Chattel 1

R* 8. 0. ch.
AND INSOLVSNC

R. 8. 0. oh. ] 
See Assign mbni

R. S. O. ch. 1 
Sam and Chat 

R. 8. 0. oh. 1 
H.]—See Lien, 3

As. O. oh. 1

& 8. 9- oh. )

R. 8. a oh. 1

SPECIFIC PERFORMANCE

Sale of land—Parol, contract— 
Poeeeuion—Sale of partner’» chare.] 
—Land owned by twb persons in 
partnership was sold under a parol 
contrast by one of the partners to a 
purchaser, under the belief that the 
copartner would" agree in the sale," 
and the whole would be conveyed, 
the purchaser being put in posses­
sion, "but the copartner refused to 
carry out the sale

Held, that the placing of the pur- 
chaser in possession was sufficient to 
prevent the Statute of Frauds being 
set up as a bar to the prflof of the 
parol contract, and that the purcha­
ser could elect to take the share of 
the selling partner with an abate­
ment of the purchase money,, and 
judgment for specific performance 
Was given as against him. Crane et 
al. v. Hopple, 619; '

sus-

■

STATUTES.

V. S. U. C. ch. 27, sec. 22.]-See Re

30 & 31 Vic. ch. 3, wi. 91, sub-sec. 
27 (B. N. A. Act).]—See Constitutional 
Law, 1, 3.

30 & 31 Vic. ch. 3, sec. 92, sab-*6o. 14.] 
—See Constitutional Law, 3

48 Vic. ch. 92 (O.).j-flke Constitu­
tional Law, 2. ’ V

note and de 
it was not

R. 8. C. ch. 129, secs. 31, 77, sub-sec. 
2.}—:See Company, 1. ■ -V "

R. 8. C. oh. 129, 'wo. 66.]^Se* Com 
pany, 3. /, _iV .. .... tt >

R. 8. C, oh. 169, sec. 9.]-Jee Gaming.§H

■
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R. S. C. oh. 166, sees. 28, 31.]—See 
MMSnTBTMSAl l4,K, 3,

R. 8. 0. ofa. 5, mo. 1.]—See Intoxica­
ting Liquors, 3.

•iv) i-TAMioiMS UH ) :,j q., .
R. 8. 0. ch. 51, mc. 87.]—See PROHI­

BITION, 2. V '<•

. R. ,S. 0. ch. 51, sec. 144.]—See Prohi­
bition, t.j

R 80. oh. 61, fee. 197.]-^See PROHI­
BITION, 3. „j j,

R. S. 0. ch. 51, sec. 268. ]—See So 
*bk and Client.

R- 8.0. ch. 102» sec. 15,]—See Will, 4.

R. 9-, 0. ch. 107. ]—Mortgage, 4.

R. 8.0. ch. 109, sec. 80.]—See Wilt,, 5.

R.^8,, 0. oh. 110, sec. 4.]—See Trusts 
and Trustais, 2.

r 1,h i ,"'il h':': 1 ' ! . :
A 8. O. ch, 110, secs. 8, 22.]-See 

Will, 4.
^|( sec. 35.]—See Rail-

R. S. 0. ch. 112.)—See Vendor 
Purchaser, 2. !

R. 8. Ô. oh. 121, sec. 5.]—See Waters 
AND WATERCOURSES, ,1.

R. 8. 0. ch. 124.}—See Bills of Sale 
and Chattel Mortgages.

R* S. O. ch. 124.]—’See Bankruptcy 
and Insolvency.

R. 8. O. ch. 136, Mes. 11, 12, 13.)— 
See Insurance^ 2.

R. 8. O. ch. 141 & .208.]—See Master 
and Servant, 1.

R. 8. O. oh. 143, secs. 12, 13.]—See
Landlord and Tenant, 2.

R. 8. O. ch. 143, secs. 17-22.]-See
Landlord and Tenant, 1.

R. 8. O. ch. 148, sec. 40.)—See Medi­
cal Practitioner.

JR. 8.0. oh. 152, see. 62.]—See Ways, 2.

R. S. O, ch. 157, sec. 38.]—See Com­
pany, 4.

R. 8. 0. oh. 167.]—See Insurance, 5.

R. 8. O. oh. 184, mo. 73.]—See Muni­
cipal Corporations, 3.
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R. 8. 0. ch, 184, mc. 285.)—See Muni­
cipal Corporations, 2. ;

R. 8. O. ch. 184, mc. 436.]—See Muni­
cipal Corporations, 6.

R. S. 0. ch. 184, sec. 495, sub-Mc. 2,]— 
See Auction and Auctioneer.

'
r

R. 8. 0. ch. 184, secs. 532, 534.]—See 
Municipal Corporations, 1.

R. 8. 0. ch. 194.]—See Intoxicating 
Liquors, 1, 3, 4.

R. 8. 0. ch. 194, sec. 91.]—See Intoxi­
cating Liquors, 1.

R. 8. 0. ch. 208, sec. 12.] -See Master 
and Servant, 2.iib-sec.

rtoNAL
51 Vic. c, 28, 66c. 9 (0.).}-See Muni- 

çiPAL Corporations, 2.R. 8. 0. oh. 124, sec. 3, sub-sec. 1.]— 
See Assignments and Preferences.60.14.1

81 Vio. ch. 89, K «14 248 (D.U 
—See Railways, 4.

88 Vio. oh. 12, kc. 6 (0.).]-«K ft».
HIBITION, 2. A, ■

ti.oh-.32"e9-20,D-)1^<

R. 8. O. ch. 126, see. 5.—See Bills of 
8am and Chattel Mortgages.
_ B. 8. O. oh. 126, sec. 2, sub-sec. 3, sec. 
"9.]—See Lien, 3.

R. S. 0. oh. 126, sec. 9.)—See Lien,

& 8. ty.çh. 126, sec. 16.]—See Lien, 1.

Ï8TITU-

H 2.
1►Com-
1

R. S. O. oh. 186.]—See Evidinos, 2.
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DIGEST or OASIS. xm]
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city assumed 
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fotiMvvalu, 
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tained, or otl 
it was not oot 
peotive partit 
in money' y» 
that which tl 
and authority 
granted for a 
the right to t 
period i— 

HHdi also, I 
between the c 
as to the pavei 
the former to 
part of,its ra 
valued and "| 
In the mailer 
epeiting the Tc 
Company, 374

Councillor, i 
Municipal Co

62" Vic. eh. 4» see. 1, rob-Mo. g.] - 
See Master and SxavAST, 2. /

IS Vic. oh. 18, see. 2 (0.).]-#« Con­
stitutional Law, 1,3.

63 Vic. oh. 33, sec. 82 (D.).]—fce Di- 
VISION Courts,

%PWIWii*1r,,lil-nh I
}ii «infiv* *>ilf 'idt

TIMBER BOOM.

Bight to erect acroee, riyer.]—See
Watbks and Watercourses, 1,v

C8 Vic. o. 37 <0.).H#« Lien, 1.

63 Vio. oh. 39, sec. 4 (0.),]—See In- 
subanoe, 2.

63 Vio. oh. 66, sec. 1 (0,).]—See In- 
TOXIOATINO Lujooxs, 1.

63 Vio. oh. 66, sec. 18 (0,),]—See In- 
TOXIOATINO Liquors, 2.

TITLE.

Change of, in ineared building.]— 
See Insurance, 6.

If on-acquisition of, by prescription 
by leu than forty years user.]—-See 
Railways, 1.

Objection to.]—See Will, 8. 

SeealsoiVENDon and Purchaser.

64 Vio. oh.* 90 (O.Jjieo. 2, sub-sec. (a).] 
—See Bankruptov and Insolvency.

64 Vio. oh: 20 (0. ) see. 8. ]—See Bills or 
Sali and Chattel Mortoao».

“pn64 Vio. oh. 42, seo. 30 (0.),] —See 
Municipal Corporations, 7.

64 Vio. oh. 46, see. 1 (0.).]—See Ix- 
toxicatino Liquors, 2

64 Vio. oh. 61, seen 9,11 10.). J—See 
Drainaox Trials Aor, 1891.

66 Vio. oh. 42, see. 673 (0.).)—See 
Municipal Corporations, 6,

66 Vio, oh. 42, sec. 691 (0.).] — See 
Drainaoe Trials Aor, 1891.

TORONTO STREET RAILWAY.

Franchise—Properly—Roadbed.] 
—Under the statutes and the agree­
ment set out in the judgment, the 
Toronto Street Railway Company 
from time to time constructed and 
operated lines of street railway in 
the city of Toronto,-extending over 
» period of thirty years, when 
pursuance of provisions in the agree­
ment in that behalf ibhe oity pro­
ceeded to assume the ownetihip of 
the railway and the property used 
in connection with Hs working, and 
to fix by arbitration the amount to 
be piid therefor.

By an agreement between the city 
and the company the former had, on 
payment by the latter of a fixed 
sum per mile, constructed certain 
portions of (krhtiltient pavement 
which the company would otherwise' 
have been bound to do.

-

I
inSTREETS.

Vesting of, in municipality after 
tale <f late on plan.]—Su Ways, 1.:

STREET RAILWAY.

Su Municipal Corporations, 7— 
Negligence, 2—Toronto Street 
Railway.

SURETY.

Content (f, to release of debtor. ]— 
Su Principal and Surety.

;
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xtii;]
In .the awaVd made, the railways 

were valued as being street railways 
iu um, but the arbitrator* who signed 
the award declined to allow any­
thing for the value of any privilege 
or franchise extending beyond the 
period of 'thirty yea^ and 
fused to allow anything to the 
pany for the pa 
motion against the award :—

Held, that the “ privilege ” or 
franchise could not be properly said 
to have been liihittid to thirty years 
only, because the^was no obliga­
tion on the part of the city to 
assume the ownership of the railway 
at the expiration of that term, al­
though it had a right to do so :—

Held, however, that, this privilege 
or franchise could not be construed 
to be “ property ” the value of 
which was intended to be taken into 
account by the arbitrators when the 
city assumed the ownership of the 
railway. No provision was made 
fpr, tys, . valuation, either as to the 
basis on which it was to be ascer­
tained, or otherwise, indicating that 
it was not contemplated by the res­
pective parties that the city should 
m money pay to the company for 
that which they, with the sanction 
and authority of the legislature, had 
granted for a term which they had 
the right to terminate after a fixed 
period ;~~

Held, also, that the arrangement
«^"‘‘eXmeTïicTnottnS , VMD0B AND PUBOHASEB. 
the former to have them treated as 
part of vita railway property, to be 
valued and "paid for by the city.
In the matter of the Arbitration re-, 
speèting the Toronto Street Railway 
Company, 97 h. i

fOL, DIGEST OF CASES. 755
TÏ TRUSTS 4ND TRUSTEES.

Power of sale—Prior incumbrance 
—Power to mortgage, to pay off.]— 
Held, that trustees of real estate with 
a power of sale had power to mort­
gage for the purpose of paying a part 
of a prior incumbrance thereon with 
a view to saving the property from 
foreclosure. Re VansicJde and Moore, 
560.

■2. Appointment of new trustees 
where estate not in appointor—R. S.
0. ch. 110, sec. 4— Vesting of estate 
in appointees.]—Where an appoint­
ment of new trustees is duly made 
under R. S. 0., 1887, ch. 110, the > 
legal estate by virtue of section 4, 
vests in the new trustees so ap­
pointed, even though it was not 
vested in the parties making the ap­
pointment. In re Hunter v. Pat­
terson, 571.

f BècIhratioi\ of trust—See Insur­
ance, 4
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ULTRA VIRES.

Resolutions and deed.]—See Rail­
ways, 1.

Of local legislature—See Consti­
tutional Law> 1.

1
and

if in 
over 
a in Iijree-
pro-
p of !
used
and *1. Lands vested in trustee—Exe­

cutions against cestui que trust— 
Title.]—Lands were conveyed to, 
and held in ■ the name of a trustee, 
at the instance and for the benefit 
of another, but without any disclosed 
trust. Write oif. fa. lands against 
the ce»tu* que trust wero placed in 
the sheriff’s hands before his death, 
but after the conveyance to the

it,to

city
l,on
ixed
tain

TOW*.
Councillor, qualification of]—See

Municipal Corporations, 3.
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ParUridgs v. 
(Jo.) 8 C. P. S 

The plaint 
prbve actual 
nominal dam 
and instead, ol 
injunction to 
of the waten 
reefed a refei 
compensation 
would be entit 
ized diversion 
under 61 Vic 
sec, h, (D.). 
Pacific R. W.

DIGEST OF CASES.

trustee. y After the death of the 
cestui qup trust his administrators 
tiold the lands, and offered 
vey the lands with the trustee

Held, that the purchaser was not 
bound to carry out the sale unless 
the writs were removed or released. 
Re The Trusts Corporation of On­
tario and Medland et al. 638.

2. Conveyance by all parties inter­
ested during life of life tenant—Title 
—R. S. 0. ch. 112.]—A testator de­
vised his lands to executors and trus­
tees, to lease and pay the amount 
received to his widow for life, and 
after her.deyth to sell and divide the 

x proceeds between two sons. One of 
the sons sold and conveyed all his 
interest to his brother’s wife. Dur­
ing the lifetime of the widow the 
trustees, the widow, and the remain­
ing son and his wife, all being sui 
juris, conveyed by way of exchange 
all their interests to a purchaser :—

Held, that the grantee claiming 
through that conveyance could make 
a good title. Re Rathhone and White, 
550.

massed against the bridge, which the 
jury found, with the excess of rain, 
caused the injury complained of. 
They did not find negligence on the 
part of the defendants, but that they 
were guilty of a wrongful act in 
throwing the boom across- the 
river:—-

to con­

i'
Held, that the defendants ; were 

entitled to judgment. . <
Per Boyd, C.—The use of- the 

boom being lawful by statute (R„ 8. 
O. ch. 121, sec. 5), and no negligence 
in its construction, being pretended, 
it was impossible to say that what is 
thus expressly legalized, can be made 
the ground of an action of tort 

Decision of Mac Mahon, Jvr re­
versed.

3. Riparian 
stream—Reast 
plaintiff's lan 
— Malice — 1 

of irjur- 
rian propriety 
streams throu 
flow must be i 
the proprietor* 
must restore 1 
channel before 
of the propriei 

The defend 
water of a stre 
natural charnu 
and in such a i 
froze as it wa 
formed a solid] 
filling the nat 
the water oomi 

' from the cham 
tiffs land, and 
dance shewed t 
water freezing 
atwhiehand 1 
the defendant i 
the natural p 
appeared that t 
rémoustrated > 
and the oohtei 
pointed out to 

Held, that tl 
the water was u 

97^-VOL.

Lang staff v. McRae, et aL,
78.

2. Diversion of, by railway 
pony—Equitable easement —. Bon& 
fide purchaser for Valued-Registered 
deed—Actual notice—Prescriptive 
right—Damages—61 Vic. eh. 29, 
sec. 90 sub- 
tion.]—Wli<

11

, (/>.)—Compensd- 
he defendants' in 

1871, withoi6^8Lthbvity, diverted a 
watercours^npcertain land and 
afterwards v?$tQa(le compensation 
therefor to the then owner of the 
land, the plaintifl’s predecessor in 
title

;«

WAGER.

Custodian of]—See Gaming.
1 Held, that the equitable easement 

thereby created in favour of the de­
fendants was not valid -against'the 
registered deed of the plaintiff,i‘a 
bond fide purchaser for value with­
out actual notice; the defendants 
having shewn no prescriptive right 
to divert the watercourse ; abd the 
diversion being wrongful aS against 
the plaintiff 

Knapp v. 0

I1'-
WATERS ANDWATBROOURSBS.

1. Negligence — Overflowing of 
land—Bursting of timber boom— 
Rigid to erect booms across rivers— 
R„S. 0. ch. 121, sec. 5.]—In an action 
for damages causèd by oyerflowage, 
it appeared that the defendants’ 
boom in 'à river broke by reason of 
the heavy floods, whereupon they 
doititruQted another boon!1 loyer 
down near to a certain bridge, which 
also broke, and the logs became

reJ Ititf j
WettsrmMinW. 

Co., 6 O. P. 187 ; &1Rvperukoeiv> 
Great Western R. W. Co., 14 U. 0. 
R. 173 ; Wallace * Grand TrUnk 
R. W. Co , 16 R G R. 661; and

m
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the Partridge v. Great Wes tern R. W. 

Co., 8 C. P. 97, distinguished.
The plaintiff, having failed to 

prime actual damage, was allowed 
nominal damages for the wrong ; 
and instead of granting a mandatory 
injunction to compel the restoration 
of the watercourse, the Court di­
rected a reference to ascertain the

there ; was no proof to sanction a 
prescriptive right to restore the 
water at the times and in the manner 
indicated, he was liable to the plain­
tiff for the injury so caused : his 
conduct being wrongful, bis persist­
ence in it was malicipus ; and the 
injury to the plaintiff was an invasion 
of his rights, and imported damage, 

compensation to which the plaintiff whether there was any actual damage 
would be entitled as upon an author- nr not :—
ized diversion of the watercourse, ' Held, also, that even if there was 
under 61 Vic. ch. 29, sec. 90, »M a cause, for wjitch tR defendant was 
sec. h, (D.). Tolton v. CanÿtKan not responsibly Concurrent with the 
Pacific R, W. Co. et at., 204, wrongful

oontribnti

of'.
.the
hev Iin
the

■I

the
.8.

led
,t is »x<mm plain 

t£jFe injuryjsustained 
by the'plaintiffthe defen 
still be answerable for the injury 
sustained by such wrongful acts for 
such damages, or such portion thereof, 
as were caused by the wrongful acts 
complained of.

Judgment of Street, J., 21 O. B. 
227, affirmed. Ellis v, Clemens, 216.

of, and

3. Riparian proprietors—User of 
stream—Reasonable user —Injury to 
plaintiff's land—Prescriptive right 
— Malice — Damages — Concurrent 

of injury f]—The use by ripa­
rian proprietors of the waters of 
streams through whose lands they 
flow must be a reasonable use, and 
the proprietors so using the waters 
must restore them to their natural 
channel before they peach the lands 
of the proprietors below them.,,

The defendant, in restoring the 
water of a stream used by him to its 
natural channel, did so at such times 
and in such a manner that the-water 
froze as it was being reeto 
formed a solid mass of ice, ooi 
filling the natural channel, 
the water coming down flowed away 

' from the channel and over the plain­
tiff’s land, and injured it. The evi­
dence shewed that the cause of the
water freezing as it did was the times Decision of Street, J., at the trial 
at which and the manner in which reversed. Roche v. Ryan, 107. 
the defendant so restored it, and was ,
the natural result thereof j and it 2. Highway—Toumthip lol—Re- 
appeared that the defendant had been gietered plan—Unincorporated vil- 
remouetrated with by the plaintiff loge—Rights, of the public and of the 
and the oonseuuenoes of hie action private owner—Injunction—Costs.] 
pointed out to him je- -mh «treat pr road laid oujt upon a

Held, that the defendant’s use of registered plan, of a township lot, 
ehe wator was unreasonable ; and,aa where, although houses are clustered, 

97-^vol. xxii. O.R.
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WAYS.
1. Plan—Registration of and sales 

wider—Effect— Vesting of streets in 
municipality.]—Under the Munici­
pal eftd Surveyors’ Acts by the filing 
of a plan, and the sale of lots accord­
ing to it, abutting on a street, the 
property in the street becomes vested 
in the municipality, although they 
hnay have done no corporate act by 
Which they have become liable to 
,tepai*. ■ .v,
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one facing on the lane, afterwards 
known as No. 21 P. street, occupied 
as distinct tenements, and each with 
a fence in the rear, but with certain 
ground between thetwSo foudedtised 
to some extent in common ’ • I

Held, that the specific devise Was 
confined to No. 32 A. street, and 
the lands appertaining to it, to the 
exclusion of the house on P. street 
and the lands appertaining to it, 
which passed under the residuary 
devise. Scanlon v. Scanlon, 9L

2. Devise without mentioning what
—Intention—Unintentional omission 
— Words read into wiü.]~ÀL testator 
being possessed of personalty and 
realty bequeathed pecuniary legacies 
to a much greater amount than the 
personalty left by him, and then be­
queathed to his “ executors * *
in trust, to dispose thereof to beet 
advantage in trust, to be divided 
and paid over to my children in the 
sums mentioned and as soon as may 
be agreeable to the terms and 
ditions of certain mortgages and 
leases now standing against the 
property” without mentioning any 
property:—

Held, that the words “ mV pro­
perty ” presumably unintentionally 
omitted should be read into the will. 
Colvin v. Colvin et al., 142.

3. Construction—Devise to sons 
without words of limitation—“ Die 
without lawful issue “ Survivor** 
—Estate in fee simple—Estate totf.) 
—The testator died in 1845, and by 
his will devised a form to his two 
sons, without words of limitation, 
to be equally divided between them, 
adding: “And in case either of niy 
sons should die without lawful issue 
of their bodies, then his share'to go 
to the remaining survivor ”

Held, that the gift in the earlier

XXII.]

part of the 
weirds o£ lim 
curry .the fe 
leaser estate 
on the face e 

Both sons 
died in 1874 
died without 
i\HM, that 

had an estate 
in one half o 
other left no 
within the i 
nothing had 1 
of the estati 
earlier part oi 
he also died t 
one-half of tl 

Theword 
read as meani 
“Other.”

The words 
do, not mean 
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estate tail. * 
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A Devise— 
P*V legacies— 
gistration of t 
of legatees over 
ch» IlOysecs. I 
his will devi 
James, subject 
annuity to hi 
after the expir 
by the testator 
ecutors to ap 
from the land i 
of an inoumbrf 
my 'son may hi 
at the expirati 
free from all ii 
thOn directed 

W oi

there is not an incorporated village, 
continues ito be a private street or 
road, although the owner should sell 
a lot fronting on it, until the town­
ship council adopts it as a public 
highway, or until the pnblic by tra­
velling upon it has accepted the de­
dication offered by the proprietor.

R. S. O. ch. 152, sec. 62, only 
applies to cities, towns or incorpora­
ted villages.

A person who purchases lots ac­
cording to such a plan, abutting upon 
streets laid out thereon, acquires as 
against the person who laid out the 
plot and sold him the land a private 
right to use those streets, subject to 
the right of the public to make them 
highways, in which case the private 
right becomes extinguished.

The right so to use a private road 
does not necessarily mean a right 
over every part of the roadway, but 
only to such a width as may be ne­
cessary for the reasonable enjoyment 
of it. Sklitzsky v. Cranston, 590.

r

con-
:

WILL.
1. Construction—Devise of land 

facing on two streets hy description 
of house fheing on one.]—-In 1886 a 
testator by his will devised to his 
brother “ All that real estate now 
owned by me, being No. 32 on the 
north side of A. street for and dur­
ing his life,” and afterwards over, 
and then made a general residuary 
devise of the rest of hie land to hie 
sisters. It appeared that in 1867 
the testator purchased the land in 
question with a frontage of twenty- 
six feet on■ Jk. street, by a depth oi 
200 feet to a lane twenty feèt wide, 
whieh lane was in 1882 converted 
into P. street. At the time of pur­
chase there was a house facing on 
A. street known as No. 32, and also

>

sho

his daughters, 
Daniel should 
twenty-one; ai

b<
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on thejaceoi' hew.n name, and amounts, to be mid to
,s"“ ”uU,vedthe fc‘her i one them in equal shares by hta sons 

AM ^S4>VV? ““ itha °eher J«mes and Daniel on the latter at- 
dlr^ reOl 90r a- taining the age of twenty-one. The 
had^’Jh hee80n Wh°, fl™‘ d,ed I#” was entirely silent as to the 
had an rotate in fee aimple absolute debts of the testator.

°y.¥t 0f the !and ; ,an<i’ "B the j«mes adopted the devise to him, 
"thin tL i r,Y0/'11he T *“] teeh ix-seeesion of the land, and dealt 
Mithin the words of the will, and with it as his property for many 
nothing had happened to divest him years:— ' P ^ 7 7
rorltarZ^tl1 f1,giVantnby,tl,e HM’ thllt the °f ' the

Lih 7?1 ’ f the,f0r! le«acif's to the daughters was charge,1
, f™ .81,nple 0i "P°n the land devh>«d to James -

T^ wld c „ v. Jardine, 22 Gr. 424,
the word “survivor” is to be followed.

|*d « meaning “longest liver,” not The will was duly registered prior 
Thai « a- . „ *° dates or registry of certain

do not d.le1?thout issue mortgages created by James upon
do nofmean an indefinite failure of the land devised to him 
issue which would give rise to an 
estate tail. Anhbridge v. AMridqe 
«<«<.,146. y
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led Held, that the mortgagees must 

be taken to have had, at the time of 
advancing these moneys, foil notice 
of the will and its contents; and 
were bound to see to the application 
of the moneys advanced by them ; 
and that, not having done so, th 
legatees were entitled to priority 

Held, also, that that part of sec­
tion 22 of R. S. 0. ch. 110 which 
provides that the four preceding 
sections “shall not extend to a devise 
to any person or persons in fee or in 
tail, or for the testator’s whole estate 
and interest charged with debts or 
legacies,” is of general application, 
and applies to wills coming into oper­
ation as well after as before the 18th 
September, 1865:—

Held, lastly, that section 8 of R. 
S. O. oh. 110 (sec. 15 of R. RO. ch. 
102), did not apply ; because the 
money was not money payable upon 
an express or implied trust, or for a 
limited purpose, within the meaning 
of the section :—

;he
ay rra­

nd , 4. Devise—Direction to devisee to 
pcfy legacies—Charge on land—Re­
gistration of will—Notice—Priority 
of legatees over mortgagees—D. S, 0. 
ch, 110, secs. 8, 22.1—A testator by 
his will devised land to his son 
James,.subject to the payment of an 
annuity to his widow for her life, 
after the expiration Of a lease given 
by the testator; and directed his ex­
ecutors to apply the rent derived 
from the land so devised in payment 
ofan incumbrance thereon, “so that 
my son may have the said property, 
at the expiration of the said lease, 
ft^e from all inoumbranoe” ; and he 

directed that his son James 
l pay one-half of the sums 
aafter bequeathed to each of 

his daughters, as soon as his son 
Daniel should attain the age of 
twenty-one; and to the latter he

he
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trix by her, will directed that a 
legacy should be paid dut' of the 
proceed» of the sqiÈj'çflanÿ, and that 
the lands should be sold at any time 
within twp years after her death 

Held, that interest upon the legacy 
should be allowed from the day when 
the two years expired ü or, if the 
lands' were sooner Vdd; from ttie 
date of sale. Re Robinson, Mc- 
Dondl v. Robinson, 434.

8. Defeasible fee—Sale of land— 
Condition of sale—Good title—Time 
within which to raise Objection- 
Specific performance — Costs!]—A 
testatrix devised separate lots of 
land to each of her two daughters, 
A. and K, and then provided that 
if “ either of my daughters die with­
out lawful issue, the part and por­
tion of the deceased shall revert 
to the surviving ‘daughter, and in 
case of both dying Without issue, 
then I authorize ” * * naming 
her executors and other living per­
sons to subdivide the estate among 
her relatives as they should deem 
right and equitable. B. Conveyed 
the lot devised to her to a purchaser 
through whom in B.’s lifetime title 
was sought to be made

Held, that B. only took a de­
feasible fee simple with a deviâe 
over to her sister and her heirs in 
case B. should die leaving ho issue 
at her death. B. being still alivè, 
it was impossible to say that a con-

DIQEST OF CASES.
XXIL]
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did not att 
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Douglas—

10. Dev 
land—Salt

hmm
deceased t

McMillan v., McMillan, 21 Or. 
594, and Moore v. Mellisn, 3 Q. B 
174j distinguished. Gray et al. v. 
Richmond et al., 256.

5. Construction—Devise — Estate 
in fee—“Absolutely" ~r-H In the event 
of her death ”—R. S. 0. ch. 109, sec. 
SO.]—A testator, who died on the 
9th April, 1891, seized in fee, by his 
will devised and bequeathed all his 
real aqd personal estate to his wife 
absolutely, and in the event of her 
death to be equally divided among 
his children :—

Held, that the will was to be con­
strued as if the wprds “ in my life­
time ” followed th© words “ in the 
event of her death,” and that fhe 
widow took an estate in fee simple 
in the lands.

Construction of section 30 of the 
Wills Act, R. (5. 0. ch. 109. Re 
Walker and Drew, 332.

go<

6. Devise—Right to remdin and 
live on “ place ” while unmarried— 
Interest in—Use of.]— A testator by 
his will devised as follows:—“I 
will devise and bequeath to my wife 

J«i all my real and personal 
^property during her natural life, 

that my daughter 8. J., shall remain 
and live on said place as long as she 
remains unmarried.” The only real 
estate or “place” the testator owned 
was his farnu, on which his widow 
remained with the daughter until 
the former’s death 

Held, that the daughter had the 
right, after the mother’s death, to 
live on the property so long as she 
remained unmarried, and that she 
had »n estate in, ©pd was entitled to 
the use of it, as she might choose to 
use it, for that period. Judge et al. 
v. Splann et al. 409.

;

i*
!} V

and

I

I

veyance from her passed a good 
title : tittle v. Mimas, 27 Or. 363, 
followed. '

hbfidge v. Ashbridge, 23 O. it. 
1*6, not followed;

Notwithstanding a condition in 
an agreement for the sale of land 
that “ the vendeeie to examine the 
title at his own expense, and to have 
ten days # * for that purooée, 
and shall be deemed to hay© waived

As

7. Legacy—Interest!\—A testa­

it'
. - v,,
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N|alj objections to title hot raised 
w^bin that time,” ih the absence 
of^ condition that he shall take a 
bad title, the vendee is entitled to 
have a good title ; and at any time 
before conveyance to shew that the 
vendor cannot make any title to the 
property in question.

Under the circumstances of this 
case, it was held that the vendee 
had not, by his conduct and delay, 
waived his right to object to the 
title, but as he had not raised the 
objection in the proper manner at 

* the proper time, he was allowed no 
v. Arm-

the children to whom the lot descended.
On an application by the execu­

tors at the instance of the Official 
Guardian, it was :—

Held, that it was the duty of the 
executors to sell the land and pay 
the legacy. Re Eddie, 556.

hat
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11. Mortmain — Impure person­
alty—Legacy to promote temperance 
legislation—Validity of bequest.]— 
Where a testator bequeathed a sum 
of money to trustees upon trust “ to 
apply the same in such lawful ways 
as in their discretion they may deem 
best in order to promote the adop­
tion by the parliament of the Do­
minion of Canada of legislation pro­
hibiting totally the manufacture or 
sale in the Dominion of intoxicating 
liquor to be used as a beverage, and 
in order to giveV practical aid in the 
enforcement of such legislation when 
adopted, whether by educating and 
developing a strong public sentiment 
in its favour or by other and more 
direct means, or in such other ways 

was con- os my trustees shall think best” :— 
Held, a good charitable legacy, 

being for a lawful public or general 
purpose and not contrary to morality 
or to public policy.

The testator merely sought to 
promote a desirable change in the 
law by constitutional means 

Held, also, that a promissory note 
Held, also, that the gift vested in payable to the testator collaterally 

each child upon attaining the age of secured by mortgage on land was 
twenty-one, and that no child who impure personalty, 
did not attain that age was intended Where one of several residuary 
to .take a share of the corpus. Re legatees was also a witness to the 
Douglas—Kinsey v. Douglas, 553. will:-

Held, that the will must be read 
as if the gift to her had been blotted 
out by the testator and the residuary 
gift distributed ratably among the 
other residuary legatees as if she 
were non-existent. Farewell v. Fare-

Ifc-

£-

A
costs of his action. JVi 
strong et al., 542.

of

. . .. V ..
9. Gift contained in direction to 

pay—Postponement of enjoyment— 
Time of vesting.]—A testator by bis 
will directed that his estate ghould 
be divided upon his youngest child 
attaining the age of twenty-one 
years, the income of the estate in 
the meantime to be paid to the wife, 
for the benefit of herself and the 
children. The only gift 
tained in the direction to pay and 
divide upon the arrival of the period 
of distribution

Held, that the gift vested prior to 
the enjoyment of the corpus of the 
estate which was only postponed in 
order to provide fpr the mainte­
nance of the family
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# 10. Devise—Legacy charged on 
land—Sale by executors in order to 
pay the ffgafiy ]—A testator devised 
to hit. daughter a lot of land charged 
with à legacy.; The daughter pre­
deceased the testator, leaving two well, 573.
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WOEKMAITS COMPENSATION 
FOB INJURIES' ACT.

See Master and Servant, 1, 2.

WITNESSES.
Absence of, to document intended 

as a will]—See Insurance, 4.
Being interested.]—See Criminal 

Law, 2.
Devise to witness to a will.]— 

See Will, 11.

HGEST OF CASES.

12. Devise — Division of corpus 
after death of wife—Dower—Élec­
tion.]—A testator having by his 
will blended his real and personal 
estate into a fund from Which pay­
ments of income were to be made to 
his wife and .other devisees, post- 
'poped the division of the corpus un­
til after the death of the wife 

Held, that the wife was not hound 
to elect between her dower and the 
testamentary bestowments.

Re Quimby, Quimby v. Quimby, 5 
O. R. 744, distinguished.

The testator also gave a house for 
the residence of his wife during her 
life, and also another house for the 
use of certain nephews and nieces 
until the youngest attained twenty- 
one, or until they married :—

Held, that this right of personal 
occupation of the nephews and 
nieces was, while it lasted, incon­
sistent with a claim of the widow to 
have one-third of the house set 
apart for her use as dowress, but 
that the deprivation of dower for a 
time in part of the real estate was 
not sufficient to put her to her elec­
tion as to the residue of the estate.

Cowan v. Bssserer, 5 0. R. 624, 
followed

The widmy was held put to her 
election as th both houses.

|
WORDS

“ Ab8olutely,”\—See Will, 5.
“ Children.”]—See Insurance, 6! 
“ Construction.”]—See Drainage 

Trials Act, 1891.
“ Die without issue.”]—See Will, 

3.
uDie without lawful issue.”] — 

See Will, 3.
“ In my lifetime.”]—See Will, 5. 
“ In the event of her death.”]—See 

Will, 5.
“ Legal heirs.”]—See Insurance,

h
.

:)

1.!

“ Letting, hiring, and otherwise 
departing.”]—See Railways, 1.

“ Located and maintained.”]—See 
Railways, 2.

“ Longest liver,” meaning of]— 
See Will, 3.

“ My property ” read into a 
—See Will, 2.

“ Other,” meaning of]—See Will, 
3.

“ Owner.”]—See Lien, 3.
“ 1 —See Drainage

The judgment4ir?t^#3Srv. Kyle, 
9 0. A at p. 441, corrected. Leys 
v. ThéWoronto General Trusts Com­
pany, 603.

Trials Act, 1891.
“ Payments.”]—See Lien, 2.
“ Place.”]—See Will, 6.
“ Sell and absolutely dispose of.”] 

—See Mortgage, 1.
“ Survivor,” meaning of.] — See 

Will, 3.

WILLS ACT.

See Will .5.

winding-up act (Dom.)

See Company, 1, 3.

WINDING-UP PROCEEDINGS.

See Company, 1, 2, 3.
WRONGFUL ACTION.

See Malicious Prosecution.■
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