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THE CORONER NUISANCE.

We do not assert that all coroners are nuisances; but we
do assert that the oxistence of a legion of bungry corouers,
especially in our cities and towns, is a public nuisance.

If a stranger to our country were to judge of the num-
ber of violent deaths that take place in our midst from the
number of coroners that exist among us, he would in all
probability come to the conclusion that about one half of
the inhabitants of C"anada are murderers, and the remaining
half intending suicides.

But at present we are not so much concerned with our
appearance in the eyes of the world, as with the evil itself
which we Jook upon as a social nuisance, and for the remo-
val or abatemcuot of which some rewedy must before long
be applied.

If there is one thing more than another that a statesman
ought to see euforced, it is respect for the law and its
adwinistration. Bring the law or its administration into
contewpt, and you weaken if wot destruy the bobods of
socicty. Now, we know of nothing which has such a
tendency to bring the adwinistrativa of law into contempt,
as the prevailivg system of appointug coroners, and the
conduct of the mien who receive the. e appointmeuts,

A coroner is a judge  He should therefore possess the
cardinal qualities of a judge—learning, wisdom, aod
dignity. Can it be said tbat the coroners of the present
day in Canada possess these qualities? Do the successive

governments that from time to time make these appuint-
ments, ever lovk to the ubil'ty or capscity of the man,
befure giving him the office of coroner? We fear not. 1f
we judze the tree by its fruits, we should say not.  Who
reccive the appointments in our citics and towns?  Gene-
rally wedical men, with little or no practice, whose only
aim is to make money out of tho office. Men of this class
are not. the most likely to be fitted to discharge, with satis-
faction to the public, the important duties of this important
«ffice. And how do they discharge the duties? A man is
found dead. Suspicion of death by unnatural means exists.
The fact of the death becomes known. Forthwith a batch
of coruners, like so many v-.lturcs, make for the carrirn.
When they reach the place where the body is laid out, a
wrangle for priority ensucs, which not merely disgraces the
office, but shocks our feelings of common humanity. Why
is this? It is because of the shameless dcsire of ¢ Her
Majesty's coroners”’ to make wouey out of their bonorable
office, and the determination at all hazards to do so. The
picture is revolting. Is it founded on fact? We nced not
cast back in our memory for cases that unfortunately are
100 numerous within the memory of us all.  Let us take
the last one.

Greenwood, a prisoner under sentence of death in the
common gaol at Toronto, on the night preceding the day
appoiated for his executivn, put an end to his life by his
own bands. He did so shortly before midnight.  Coroner
Scott is the first in ¢‘at the death.” He reaches the gaol
shortiy after the death, and some time before the physician
of the zaol. e is, huwever, chussted. Though apparently
quite acceptable to the gaoler, he is not accepted by the
sheriff. The sheriff called upon Dr. Hallowell, and re-
quested him to hold the inquest. e, carly in the moraing
(about 2 o’clock) proceeded to one of the police stations;
and while making out his warrant fur the summoning of a
jury, Dr. Riddel, who was neither acceptable to the gaoler
nur accepted by the sheriff, handed in his warrant. The
rivals thereupon, in the police station, had a wrangle,
which ended in a wrangle (without mwore), probably owing
to the presence of the police. Dr. Hallowell discovered
some flaw in Dr. Riddell’s warrant, and thercfore affected
to treat it as a nullity; but Dr. Riddel, notwithstanding,
bright and early procecded to the gaol to sce the body, and
was denied access to it.  After some altercation with the
zaol officials, he left. Next we have Dr. Hallowell holding
the inquest, and Dr. Riddel, for some rcasou or other,
present alsv at the inguest.  What touk place afterwards
way be gathered from the report of the Globe :

» » - L4 ~ L4 L3

At tlus stage of the proccedings, some of the jurymen expressed
a wish to have Coroner Riddel placed in the witness-box, as it wag
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rumoured th -ough the city that he had made some remarks with
regard to tho stato of tho turnkeys on the night of the suicide.

Coroner Harrowser remarked, that if Dr. Riddel had anything
to state, he would bo happy to take it, provided the jury desired it.

Dr. Riopze said ho had nothing to say that could throw any light
on the question beforo the jury; and, at all events, from the posi.
tion he occupied as associate coroner, he thought his evidenre would
not be admissible. He had taken legal advice on the matter, and
was informed that he need not give evidence.

Some of the jury opposed the taking of the doctor's evidence;
the majority, however, insisted that it should ho taken, in order
that the rumours that were in circulation migh o cleared up,

Dr. Riooer. repeated, that as associate coroner, he did not think
he should give evidenco in the case.

Dr. Hatte £i1 eaid that Dr. Riddell was not associated with
him, and ho would take his evidence if the jury desired it,

The jury expresscd a wish that Dr. Riddel should be exawined.

Dr. Ripper —1 know nothing about the case; but if the jury
desire it, I will answer whatever questions they choose to ask me-

The jury did desire it, and Dr. Riddel was accordingly sworn.

Dr. Hatrowrtr—New wo ~ill hear what you have to say.

Dr. Riove—Before I proceer, I must say that I do not think
that the Coroner has treated me fairly In stating that I am not
associate coronor, when he asked me to take a seat by his side and
sssist him. And I ask him did he not do so?

Dr. Harrowesi—I will not answer any questions of that kind,

Dr. Ripper—Ther: you should not state what you know to bo
untrue,

Dr. Hatrowett (rising and addressing the policeman)—Remove
this perzon; remove him. I will not take his evidence.

Sevrrat oF Tie Jurv—You must; you must; he is sworn.

The policeman moved around, and approached Dr. Riddel.

Dr. Harroweri—? will not be insulted in my own court,

Dr. Ripoer—1I did not wish to insult you. You know you asked
mo to assist you.

Dr. Haitowzii~Y ou have insulted me.
man).

Poticexax—Doctor, will you please accompany me.

Dr. RiooeL—1 did not wish to insult you; I merely wished to
place myself right before the jury,

Dr. Haurowert~Well, you have insulted me, and you mast
apologiso to the court.

Dr. Ripper—~] do not think I said nng, thing improper; but if I
did, I am sorry for it.

Dr. HarroweLL—Very well; I accept your apology, and I sup-
pos: the jury are also satisfied with it. I will now hear what you
have got to say in the matter.

- - & L4 L4 - ®

As Dr. Riddel was leaving the court, the turnkey threatened him
with violence, and called him a lunatic. The doctor appesled to
the sheriff for protection, and that gentleman informed him that he
should have it.

Next day the inquest was resumed, but pot without
further reference to the squabbles of the coroners. We
gather the following also fiom the report of the Globe

» * - ® » » »

Remove him (to police-

Coroner }atroweLt, in opening the court, said, that before
proceeding with the evidence he felt it his duty, from what had
occurred the preceding day, to make a few remarks, In justice to

r;he shenﬂ‘ tho governor of the gaol, the pubhc xmd lnmsolf he

must refer to the inquest, and defino his position there. On Tucs.

day morning, sbout two o'clock, the sheriff called at his (the coro-
ner's) residence, and informed him that William Greenwood had
committed svicide, and that ho wished him te bold an inquest on
the body. He accordingly went at once to No. 1 Police Station,
and told Sergeant-Major McDowell that he had been requested by
the sheriff to hold an inquest on the body of Greenwood, [The
coroner here, in order to show that tho sheriff had power s0 to
direct him, read from the Consolidated Statutes s clause of an act
bearing upon the matter.] The coroner then went on to say that
while he was in the Station, writing out his warrant, Coroner
Riddei came in, when Coroner Hallowell eaid, * Doctor, I am afraid
you aro too late.” Dr. Riddel made some remark, and, looking
over Dr. Hallowell's shoulder, and seeing that his warrant was not
complete, handed in his own, saying that he did not think he was
too late yet. Some words then took place between them, when, as
Dr. Hallowell states, Dr. Riddel said that he felt very anxious to
hold the inquest, and would even give the fees to Dr. Hallowell if
that gentleman would allow him to hold it.  Dr. Hallowell said that
he wag highly indignant at such a proposal, and felt fully confident
that he had the Jaw on Lis side, and would hold the inquest,

A Jenor—~We have come here to inquire touching the death of
William Greenwood, and I do not think we have eny right to lister
to the facts of coroners’ quarrels.

Severat Jercrs—Go on, go on, Mr. Joroner; we will hear you.

A Juror—Ths coroner has had hi: conduct in this case shown
up in a fearful tight, and it is only ri;,bt that he should be allowed
to explain himself.

Tho coroner stated that it was for that reason that he wished to
explain himself. The werrant of Dr. Riddel said that he wanted
twenty.four men of the police force Lo act as jurors in the case. It
was a mistake, of course, but such a glaring one that it could not
be received, and the warrant was accordingly passed over. During
Tuesday he had met Dr. Riddel at the gnol, and that gentleman
acted very properly and friendly, and Dr. Hallowell said to him
that he would liko him ic agsist him at tho inquest. Those were
the fucts of the case, so far as ho was concerned,

The inquiry waa then proceeded with.

» » » » » »

It now remains for us to ask, how long is this state of
things to continue? Surely nothing more disgraceful
could well occur; and when we know that such things
often and often occur, it is time that something skould be
done to prevent a repetition of them. But what is the
remedy? Some say, abolish the fees appertaining to the
office, and leave the office to those who are not so needy or
so sordid as to desire to make money out of it. Others
8y, let there be some coroners, but iustead of allowing
them to receive fecs, let them be paid by salary. Others
say, abolish all existing commissions, and let there be one
or two st’, ‘vdiary coroners appointed for each city, town
and village in the Province.

There is something to be said in support of each of these
views. (Greed isat the bottom of the mischief of which we
complain. If we cannot abate the nuisance, we may at all
events do something to regalate it.
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Thc oﬂ‘ice of coroner, among our ancestors, was dccmcd
an offico of such dignity that ne wan holding the office
would condescend to accopt puy for his services; and so
strong was this feeling, that a statute was passed cnacting
that no coroner should ‘ demand anything of any man to
do his office, upon pain of great forfeiture to the king.”
(Westm, 1, cap. 10.) DBut in process of time, when
chivalry was on the wane, and the desire for money on the
increase, a statute was passed enacting ¢ that a coroner
shall have for his fee, upon every inquisition, upon the
view of a bedy slain, thirteen shillings and four pence of
goods and chattels of him that is the slayer or the mur-
derer, if he have any goods; and if he have no goods, of
such amercements as shall fortune any township to be
amerced for the escape of the murderer.” (3 Hen. VIL
cap. 2.) The growing desire for money caused officiats to
attempt to extend this statute to cases of death other than
murder or homicide, and the consequence was that the
legislature again interfered and enacted, ¢ that upon re-
quest made to a coroner to coms and inquire upon the view
of any person slain, drowned, or otherwise dead by misad-
veoture, the coroner shall diligently do his ofice without
taking anything thercfor, upon pain to every coroner that
will not endeavour himself to do his office as aforesaid, or
taking anything for doing his office, upon every person dead
by misadventure, for every time forty shillings.” (1 Hen.
VIL cap. 7.) In later times the fees to coroners, with a
view to increased diligence on the part of those officers
have in Ebgland been much inereased, and the payment
of coroners for services performed is become a matter of
course (25 Geo. II. cap. 29; 1 Vic. cap. 68; 7 & 8 Vic.
cap. 92, seo. 24).

Without, however, stopping to inquire whether in
England the payment of coroners is either uecessary or
proper, we may, without fear of contradiction, say thay
in Canada payment of coroners is both necessary and pro-
per. We have not as much wealth as people possess in
older countries. We have not men of property who seck
employment in order “to kill time.”” All men with us
live by their cmploymont. Few, if any, can afford to give
up their time to society without compensation of some kind,
Aud if in England it hes been found necessery to pay
coroners, in order to secure diligence, it is much more
necessary to do so in Canada.

But we apprehend the vice of our system is not that our
coroners are paid, or are paid in a particular manner, but
that we have too many of them. If fifty men are appointed
to do the work that one capable man can do, and all live
by their fees of office, we can easily see why they race for
work and conscquent gain. With multiplication we have
deterioration. Bluch better would it be to appoint a few

cnpablo wen thau mauy mcx\pabks No doubr. thero aro
capable men at prescat holding the office; but for one
capable fifty incapables can be found. The faet that a
fit man can bo found holding the office is attributable
to accident rather than design. The chief qualification
appears to be, and to have been, that 2 man is a good poli-
tician or the friend or supporter of a good politician. This
should not be. The office of coroner should not, any more
than any other judicial appointment, be conferted because
of mere political subsorviency. Besides the indiscriminate
and unlimited appointment of all and sundry the supporters
of some government member for the time being in the
Legislative Assembly, is an abuse of patronage alike dis-
graceful to the giver as it undeserving on the part of the
part of the receiver. If the hangers on of political parti-
zans must be supported by means of public employment,
give them something where their venality and incapacity
will not be so couspicuous and so pernicigus. We have no
reference to any particular coroner. We complain not of
any particular appointment. Our fault finding is with a
system so rotten that its very existence has a tendeucy not
only to briog the administration of justice into contempt,
but to demoralize socicty and shock humanity.

A change, therefore, is desirable. The first step no
doubt would be to revoke in towns and cities all exist.
ing commissions. The next, to appoini in each city or
town one or two men, selected because of their compe-
tency avd respectsbility. This, as an cxperiment, we
thick might be safely tried. Whether paid by salary or
by fees we think matters nat. The fee system had
better, perhaps, for the present be allowed to centinue.
In a city like Toronto, represented in the Legislative
Assembly by two members, there might well be two
coroners—oune for the caet and one for the west—cach
having a distinct and exclraive jurisdiction, in a dis-
tinct and exclusive district. In the event of sickness,
incapacity or unavoidable absence of the coroner of any one
district, or vacancy in the office of coroner of that district,
the coroner of any next adjoining district might, upon the
request of any two magistrates, be called upon to act in
that district, And in the event of a covoner holding an
inquest ir any other district than that to which he is ap-
pointed by the Crown, he should in the inquisition certify
the cause of hisattendance and holding the inqusst ; which
oestificate should be taken as conclusive cvidence of the
sickness, incapacity or unavoidable abscoce of the coroner
in whose stead he held the inquest, or of thers beinga
vacancy in the office of goroner for that district. Nothing
could be more simple than an amendment in the present
system, such as suggested. It would not be wholly with.
out precedent, even in the case of coroners (See Eng. Stat.
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1 & 8 Vic. cap. 92 sees 149, 20). But we lmvc t ‘xystem
quite analogous in the case of magistrates. At one time all
magistrates were and, we fear, still aro appointed with as
little regard to competency as coroners.  Such magistrates
were found wholly inadequate to the discharge of the judi-
cinl duties appertaining to their office in cities and towns.
The consequence was the appointment of stipendisry
or trnined magistrates in cities and towns. This is all that
we at present demand in the cese of coroners.

We are by no means satiefied that medical men make
the best coroners. Provision is made for the summoning
of medical testimony in all cases where necessary. The
coroner sits not as a doctor but as a judge. An acquaint-
ance, therefore, with the rules of evidence, and the proce-
dure in courts is, to a great extent, necessary on the part
of coroners. It cannot, like medical testimony, be supplied
from external sources. It must have its existence in the
man himself—the coroner.  None possess this knowledge
to so great an extent as lawyers, If lawyers aro competent
to sit on the bench at the final inquiry as to the means of
death on a charge of murder, surely they are equally so to
sit at the preliminary inquiry or coroner’s inquest. We
merely throw aut the suggestion for what it is worth. We
might say muel. more in favor of it, but our motives as the
organ of the legal profession might be suspected. We,
therefore, prefer merely to make the suggestion as we have
done, and leave to others upon whom the responsibility of
appointments to office rests to deal with it. There is no
law which declares that medical men only shall be appointed,
and no law which declares that lawyers shall not be ap-
poivted. If the experimont of appointing lawyers be
deomed worth a trial, there is nothing as the law stands to
prevent tha trial.

PARTITION OF REAL ESTATE.

We noticed in the columns of a Torouto cotemporary,
not long since, an article on this subject, under the head
of ¢ Legal Intelligence” It certainly was legal intelli-
gence, and that of a novel, if not startling description. It
commenced with a statement that the Knglish law of
primogeniture, which formerly prevailed in this province,
was abolished “ in the fourth year of the reign of Wm.
IV.”  Now the act sbolishing tho right to primogeniture
was, as every body knows, introduced by the Hon. Robert
Baldwin, and become law in 1851 by the statute of 14 &
15 Vie., cb. 6.

The next piece of information which the learned writer
to whom we have referred gives us is, that under the act
abolishing the law of primogeniture # it became necessary
to make provision for the division among the children of
deceased of lands of the estate left by their ancestors ’—

'thus leading the urle'\mcd in “\\Kh matters to suppose that

Ithere was no statutory provision for partition &efore the
time alluded to. On turning w0 the statutes, howeser, it
will be found that in 1832 an act was passcd for the
purpose of providing for the partition of real estato held
by joint tenants, tenants in common, and co-parceners in
tnis provinen. Now the statute abelishing the right to
primogeniture was, as we have shewn, passed nincteen
years after the act of 1832.

"The writer in question is sadly at fault in his chronology.
We should judge that he is a votary at the shrine of
Chancery, and so carnest in the study of its rules that he
is oblivious to such trifles ns dates. Iis aim is to shew
the superiority of the Court of Chancery over Courts of
Common law in dealing with matters 6f partition; and if
the practice of that court bore the slightest resemblance
to the admirable theories of it, there would be some
reason for the preference. But even the writer of this
article acknowledges that ¢ a bill in Chancery is looked
upon as something to be, by overy means, avoided as a
monster dragging its weary length along, and with maw
sufficient to swallow up all laid before it, ete.” In fact,
being, as we imagine, a Chancery man, ho would prefer
assisting this equitable ¢ monster” (which be deseribes in
such clegant language) in his digestion, rather than allow
his Common law brother to get u share of the spoils.

No one can deny that very great and important reforms
have lately becn made in the practice of the Court of
Chancery (thanks perhaps to the Common law experience of
Chancellor Vankoughuet) ; but we certainly do not think
that the Court of Chancery is the place where asuitor would
find or could expect to find very great speed in the con-
duct of his svit—and this we say without the slightest
disparagement of the judges and officors of the “court.
Nor do we think that the machivery of the Common law
courts go ¢ limited >’ or their practice so ¢ uayielding ” as
to be ¢ entirely incompatible” with the investigation and
carrying out the partition of real estate.

It is not our desire or intention to defend the Partition
Act (Con. Stat. U. C., cap. 80) in all its details. But it
does not merit such abuse as to be called one of the most
“ grude, inesplicable, and unwieldy pieces of legal work-
manship 7’ which ever # came from apy press of even
colonial Queen’s Prioter.””  Nor does it lead us to suppose
that it was ¢ framed by & caucus of printers, with thé aid
of a drunken attorney to supply the legal jargon.” Such
strong language as this is rather caleulated to defeat than
t. promote the intention of the writer; and does not re-
dound to the eredit cither of the writer or of the publisher
of them. We are glad however that the subject has come
up for disoussion, as there are some things in the act which
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require amendment.  Bug in admitting this, we are very ! rever a ¢ press of business,” but rather tho reverse. And
far from admitting that the act should be repealed bodily, | the reason that cases have occasionally to stand over till
or from admitting that the Court of Chancery is the! aext term is because motions and arguments that might bo
only court that can satisfuctorily administer justice in the had within the first week aro allowed to remain unattended
premises. to till the end of the second week.

Tho difficulty that arose in the case reforred to by the| Wo then como to the question of costs.  An application
writer in question, under the seventeenth section of the | toajudgein Cbhambers instead of to the Court, would, in the
act, might, if wo aro rightly informed, have becn in great | first place, baa groat saving of expense, In the next place,
part avoided by a more carefal consideration of the statute, | we should suggast a more cconomical mode of advertising,
The statute, however, is certainly defective in not pro- | (the expenso of whick does not certaiuly sectn proportioned
viding for the case of » disagrecment between the arbitra- | to tho probable benefits to be derived from it). Weallude
tors in the mode of partition. The same defect existod in | particularly to the advertising in the Gazette, where adver-
the act of 1832, from which this section_is taken. A fow | tising for unknown or absent parties is necessary (see. 14).
words, however, would supply the remedy. These cases, howeser, are exceptionable; but still it would

The statement that the iuevitable delay i all proceed- | scem better to substitute another mode of giving notice
ings under this act can scarcely be over estimated”’ comes | to the parties mentioned, either by advertising, say onco
rather amusingly from o person who proposes giving sole]or twice in the Gazette, and more frequently in tho
jurisdiction in partition to the Court of Chancery. The | most widely circulated papers where the proceedings are
reason for this, so far as the Courts of Common law are con- | commenced, or where the absent parties reside or are sup-
cerned, is said to be that certain rules and directions of the | posed to reside, or by sending notices by mail to the latter,
court are required, which can only be obtained from these: or by both—in the discretion of the judge. In cages
courts in term, and that the co1sts have only four terms in | where there are no unknown or absent parties, notice of
the year. Supposing this objection to be well founded (and | any sale to be made by the Real Representative is to be
wa do not say that it is not) the remedy would appear to!given in the same manner as is required on the sale of
be to substitute a judge in Chambers for the Court. We real cstate by sherifis under executions (sec. 32). The
think a judge in Chambers could not only transact moro | only other scction which says anything about advertising
expeditiously but more satisfactorily much of that which, |is sec. 27, which provides for a short notice to incum.
under the act in its present form, devolves upon the Cousts brancers to be inserted onee & week for four woeks in the
in term time. Gazette and in a county paper. So that after all there is

With respect to the case (B¢ Maclean) also referred to | not so much cause for complaint on the scoro of printers’
by this writer, we cannot think that more than two years | bills. The bill of coats In rs McLean, roferred to by this
were taken up in tha legitimate conduct of the suit. There | writer, contained several items not strictly connected with
wore probably some cironmstances which would in any cage | the suit itsclf. The costs Jn re McBride, where a poti-
have prevented the more speedy determination of it. But |tion was made, were taxed at a trifle over thirty-four
has not this writer heard even of Chancery suits which | pounds.
have been more than two years in progress? We may We would farther suggest the advisability of the making
here menticn a case, (In B¢ Westervelt) where, upon a [of a tariff of fees by the judges of the courts, under the
reference to the Real Representative on 2 petition filed in | authority of sec. 42. A carefully prepared tariff, having
the Queen’s Benoh, 2 partition was found to L3 injudicious | reference to the vaiue of the property to be partitioned or
for the interest of the parties concerned. A salo having |sold and to the difficulty of the case, which would give suffi-
been ordered, part of the property was sold at public | cient remuncration to the practitioner for his time and
auction and brought a good price, and the sale was con- trouble witkout making the costs too great a tax on the
firmed by the court: The remainder of it was withdrawn | property, would be of much service, and reduce the
for want of buyers: was again advertised and sold most | cxpenses of the suit when such redaction would be proper,
advaotageously : the sale confirmed : deeds and mortyages and at the same timo gettle what are now matters of
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given—sgud all within little more than twelve months. uncertainty.~— Communicated.
With respect to the other case referred to by the writer —
in question, (urising under the 17th seo.) the efforts of THE “LAW TIMES”

coussel to bring it on for hearing during ‘he term could | We notice that the Law Times reports, now so widely
not hm:'e been very Prodigious, for it is well known to the | and so favourably kaown, will, with the commencement of
profession that during the first few dzys of term there is | the 10th volume, be printed with a larger and bolder type
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than hitherto cast for the purpose, and on improved paper.
There will be no alterstion in the length of the page, so
that the bound volumes will precisely match their prede
cessors on the shelf, but the pages will be slightly increased
in width. This, with three ¢+ four additional numbers,
will give to the reader the same quantity of matter as
hitherto: so that the improvement so often requested by
subzcribers will be made without in any respect affecting
the completeness of the series of the reports. It is
announced that the addition of double numbers shall not
exceed three in the halfvear, and that if more than these
should be required by the influx of reports, they will be
presented without additional charge. We congraculate the
proprictor of the Law Times, and its subscribers, upon the
proposed changa. The reports of the Law Times are
noted for their expedition, completeness and accuracy—
qualities wherein no ¢ official reporter” can excel, if equs
them,

JUDGMENTS,

—

QUEEN'S BENCH.
Present: Drarer, C. J.; Haaarry, J. ; Morrisoyw, J.
Monday, Pebruary 1, 1564,
Ragav. Carley—Rule abeolute for new trial, upon psyment of
costs,

The Queen v. The Buffalo and Lake Huron Railway Company.——
Rale absolute to quash return, aad for peremptory mandamus.

Wazson v. Miller et al.—Plaintiff 's rule discharged, and postes
to defendants.

Beaty v. Robinson.—Rule niss refused.

Monday, February 29, 1864.

Smith v. Groube.—Rule discharged. If affidavit filed to shew
that the defendant not the owrner of the adjoining lot, then new
trial to be ordered on payment of costs.

Hunter v. Farr.— Held, that exesutors have vo power under Con*
Btat. U. C. cap. 87, seo. 5, to convey the legal estate in a mort
gage. Rule absolute to enter nonsuit. -

Moore v. Andrews.—VUpon defendants consenting to a verdiot for
plsintiff on certain issues, then rule discharged, otherwise new
trial on payment of cosiv.

McLean v. Buffalo a1nd Lake Huron R. Co.—Dec'sration and
plea held good. Judgment for defendants without costs. Lesve
to plaintiff to take issue.

Evans v. Turley.—Judgment for plaintiff on demurrer.
to apply to amend refused.

Clark v. Ritchey (two casea).—~Judgment suspended on firss rule
till result of new trial, which is granted on £econd rule on pay-
ment of costs.

Brannigan v. Cartiweright.—Rule absolute.

West v. McInnes.—Appesl from the decision of the county judge
of the county of Hastings dismissed with costs.

Little v Kers.—Appeal from the decision of the county jadgo of
the county of Middlesex dismissed with costs.

McGee v. Great Wesiern Railway Co.—Appeal from the decision
of the county judge of the county of Oxford dismissed with costs,

Relly v. Bull.—Judgment for plaintiff on demurrer. Leave to
plead refuced.

Seymour v. Grakam.—Rule absolute.

Leave

Konkle v. Maybee.—~Rule absolute.
Sfason v. Thomas.—Rule absolute to enter nonsuit.
* Rogers v. Wallace.—Rulo discharged without costs.

Monaghan v. McMullen.—Rule absolute to set asido nonsait, and
for a now trinl, on payment of costs within throe weeks,

Holmes v. McKechnin.—Rule abeoluto for new trial.

Reed v. Jarvis.—Judgment for plaintiff in conformity with doci-
sion of Common Pleas.

Cooper 1. Watson.—Judgment for demandant on demurrer.
Cooper v. Watson.—Rule refused.

Randal v. Burton.—Rule absolute.

MeDonald v. Maemillan.—Rule discharged.

Nicholson v. Bell.—Rule absoluto for new trial en payment of
costs.

Wallis v. Harrold.—Rulo absolute to enter nonsuit.

Brethour v. Boulton,—Stands till Saturday, with a view to the
consultation of Mr. Justice Adam Wilson, the judge who tried tho
cause.

Livingatone v. Gartshore.—~Rule refused.

Clark v. Stevenson.—Rnlu nisi granted.

Ward v. Ihil.—Rule nisi on grounds stated in affidavits.
Regina v. Peterman.—Rule ntsi granted.

Counly of Waterloo and County of Brant.—Rule nisi.

Regina v. Stevenson et al.—Rule nisi as to defendant Rowe; re-
fused as to the others,

Gainor v. Salt.—Raule nisi calling upan all parties except sheriffs,

Saturday, M arch 5th, 1864,

Robinson v MeKeand —The question raised was whether plain-
tiff, haviog proved his claim in Scotland under the Scotch Bank-
ruptey Law, wag barred from prosecating this action for the same
claim. Held he was not. Judgment for plaintiff on demurrer to
both of defendant’s pleas.

Corporation of Ottawa v. Cross.—Appeal from the decision of
the judge of the County Court of the county of Carlcton allowed ;
and rule absolute for new trial in court below without costs.

Manning v. Ashall. —Appeal from the decision of the judge of
the united counties of York and Peel dismissed with costs.

Lce v. Mitchell.—Appeal from the decision of the judge of the
united counties of York and Peel dismissed with costs ; the pro-
mise on which plaintiff relies not being in writing, and being held
to be within the Statute of Frauds as a promise to answer for the
debt of another.

£Edgar v. Canadian Oil Company.—An oil case.
trial discharged.

In the matter of Wilson and the Quarter Sessions of Huron and
Bruce —Rule abaolute for mandamus upon the Court of Quarter
Sessions commending that court to hear an appeal.

The Queen v. Lee.—Point reserved from the Quarter Sesgions of
the county of Simcos as to whether or not defendant was properly
convicted of having ohtained property under false protences.
Conviction affirmed.

Keene v. Henderson.—Held that objections may prevail upon a
writ of error, wh. h would not be good in arrest of judgment, and
Jjudgment of cour. below in this matter revorsed.

Preston v. Wilmott.—Appeal from the decision of the judge op
tho united counties of Northumberland and Durham allowed,

Cummings v. Perry.—Stands till next term for information that
is required by the coust.

Stevenson v. Major.—Trespass.
for rent. Rule discharged.

Rule for new

Justification as for a distress
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Brethour v. Bolster.—-Action to recover compengation for injunc-«'

dono to plamntiti's land by backing of water thereon. Rule nism

dischnrged. Leave to nppeal.

W.llhams v. Commessioners of Cobourg Trust.—Release of dower
executed under power of attorney before power reveked upheld.
Rule nis discharged.

In the matter of Quinn and the Treasures of Dundus.—Rule for
mandamus on tho colleotor of taxes refused.

In the matter of Westerfelt's partition.—Rule to go confirming
8ale.

In the matter of Tozer qui tam v. Preston.—Rule for mandamus
upoa the judge of the county of Carleton to certify an appeal
rofused.

The Queen v. Toronto Roads Company.—Rule to aliow claim to
be made to goods unsold by the sheriff at tho timo of the applica-
tion, although goods alleged to have been in fact since sold; the
decision being considered nunc pro tune for the purposes of tho
application.

COMMNON PLEAS.
Present: Ricuarps, C. J.; Apadx Witson, J.; Jouxy Wusox, J.
Saturday, February 8, 1864,
Qsser v. Vernon.—Rulo nisi discharged. Leavoto appeal granted.
Osser v. Thompson —Rulo misi discharged.  Leavo to appeal
grauted.
Fraser v. Fruaser.—Plaintiff’s rule nisi discharged.
Ruthven v. Stinson.—Plaintiff’s rule nisi discharged

Ruthven v. Stinson.—Defendant’s rule absolute for new trial
without costs, if defendant so degire. Defendant to decide beforo
first day of giving judgment after this present term ; otherwise,
rule discharged.

Monday, Febrnary 8th, 18CA.
Jynch v. Ryrnes. New trial. Costs to abide the event.

Roberts et ul. v. Minten et al —Rulo sbgolute to sct aside nonsuit
and for new trinl, witbout costs.

Tate v. Tollerton et al —New trial.  Costs to abide the event.
Kennedy v. Hullygan.—New trial without costs.

Teefy quitam v. Duncumb,—New trial. Costs toabide thoevent;
with leave to plaintitt to  pply to amend declaration.

Monday, Febirnary 29, 1864,

Crawford v. Beard.—DPostea to defendant

MeRenzie v. Summers.—Rule nisi discharged.

Vendelinder v. Vandelinder.—Rule discharged.

Fawcett v. Mothersil.—Rule discbarged.

Forest v. Qates et al.—Rule absolute for new trinl on payment
of costs, with leave to them to add the pleas which they desired to
add at the trial.

Montgomery v. Boucher.~—Ileld, that where a note fixes the rate
of interest (such, for example, as 20 per cent ) that note conticues
till payment. Rule absolute to increass verdict.

Young et al v. Moderwell.—Rule discharged.

Dickenson v. Duffil. —Rule absolute to dismiss appeal with costs.

Baker v Vanlu en —Appeal from tho decision of the judge of
the vnited countics of Fronterac, Lennox and Addington allowed.
Rale for nonsuit in court below discharged, and postea to plsintiff.

Reford v. MrDonald.—Rule absolute for new trial on payment
of custs, with leave to send back commission to have it properly
attested.

In re the matter of G S Ross and the United Counties of York
and Prcl.—Rule discharged as to 6ifth section of o by-law, and
made absoluto 25 to a portion of the second section, with costs.

2l
-

Dauplane v, 1 Experance —Judgment for plamttf on demurrer
to ples

Devar v, Carrigue —Appeal frum the decision of the county
" judge of the county of Haltrn afficiued, ¢xcopt as to the demuarrer
to the third plea of defendant Dewar, and as to that judgment
below reversed without costs.

Clement v, Clement.—Stands till Seturday.,

In re Scarlett and the Township . f York.—Rule discharged with-
out costs.

Sutherland v. Dumble.—Rule absoluto to set asido verdict and
all procecdings subsequent to wiit of sumwons, without coets,

Cuspar v. Franklin.--Timo extended upon terms.

Muler v Rinsley.—Appeal from the decision of the judge of
Prontenac, Lonnox and Addiogton dismissed with costs.

Tyke v. Cosford.——Appeal from tho decision of the judge of the
county of Wellington allowed, and rule i for nensuit in court
below to bo discharged.

Bellhouse v. Bellthcuse.—No rule.

ltey. ex rel. Keller v. Macirow.—Rule misi.

Qaturday, March 5th, 3864,

Lautenbuzgh v. Mclsan.—Ejectment for land sold for taxea.
Saic held invalid because land not properly rated. Yosten to
defendant.

Raynes v. Crowder.—Ejectment.  Defendant claimed under a
sherifl's deed of the Jand sold for taxes, and contended that sheriff's
veadeo had procured the deed by fraud, by inducing others not to
bid against kim. Verdict for plaintiff. Rule absolute to sct aside
verdict for plaintiff and enter it for defendant, upon the ground
that the remedy, if any, agninst the deed is in equity.

Huoper 5. Christo.—~Rule disclinrged.

Pulsygrave v. Murphy.—This was ao appesal irom tho decision of
the judge of the County Court of the united counties of York and
Peel. The question was as to the sufficiency of the guaranteo sued
upon under the Statute of Frauds. Appeal dismissed with costs,

McNaught v, Turnbull.—Application to rescind the certificates
for full costs given by McLean, C. J., at a time when he had
ceased to be a judge of either of the Suporior Courts of Common
Law. Rule discharged without costs.

Clement v. Clement.—Rule absoluto to set aside nonsuit,

Hunter w. Johnsten.—Action on o covenant for title. Question
ag to amount of damages to which plaintiff entitled. If plaintiff
consent to reduce his verdict to £32 §s., verdict to stand ; other-
wise new trial without costs.

Beavan v. Wheat.—Rule absolute to sct asido plaintifi’s execu-
tion: his judgment to stand as the foundation for an attachmeont.
Costs to be paid by plaintiff.

Ilaacke v. Aaamsen.—An action wgainst & magistrate. The first
count was trespass: ihe second, case. Plaintiff had a verdict on
each count for S5100. It was proved at the trial that the plaintiff
was guilty of the offence with which he was charged. The court
held that under theso circumstances plaintiff was entitled to not
more than three cents damages on either count; and that uader
no ¢'rcumstances was plaintiff entitled to hold his verdict on both
counts for the same alleged wrong. Plaint.ff to clect on which
count he will hold his verdict, nnd verdict to be reduced to three
cents ou that count.  Verdict to be entered for defendant oan the
other count. If plaintiff dechne to elect, rule absoluto for new
trial without costs.

Crooks v. Iickson.—Rule absolute to set aside verdict: costs
to be costs in the cause. Defendants to pay gosts of smendment
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before Tuesday next, and plaintiff to bo at liberty to give naticn
of trinl to-day for noxt Toronto assizes.

Patmer . Helmes.~~An ol case. Ralo nisi for new trinl dis-
charged.

MeCleary v, Fettes. —An netion for malicious prosecution. The
question waa whether the fact that defendant bad preferred a bil
beforo the grand jury for felony, plaintiff being in custody —
which bill the grand jury ignored—was any ovidence of & want
of rensonablo and probaole cause. The court held it some ovi-
dence and 8o sct aside the nonsuit. Rule absolute without costs.

Styles v. Taylor.—Ruto for new trial without costs on tho groand
of misdirection.

Jteid v, llorton.—Aotion against an attorney for negligence:
Tho question was as to whether or not there wes ovidence of the
retainer alloged in the declaration. Tho retainer alleged was one
to investigate a title. Evidence held sufficient, and so rulo dis-
charged.

SPRING CIRCUITS, 1864,

FASTERN CIRCUIT.
Tue Hox. Mz, Justice A. WiLsox.

Cornwall ....... Coernerenens Tuesday...... .
L'Orignal.... ooee Tuesday.....
Ottawa. cooewne . Monday .....

cererenines 16th
IR T
.o 28th s

Perth...... . v evseeeses Tuesday..... .. bth April.

Brockville.. .. Friday ... 8th .

Kiogeton..... oo Tuesdag......cvreees cenee 10th s
MIDLAND CIRCUIT.

Tue Hox, Cuier Justice R.ouarps.
Belleville.......cocce vrceeree Monday.... coerersenseens 14th  March
Whithy..........cccevvueenee. Wednesday....... ve 23rd b
Cobourg .. vevnnveneee.. Tuesday....... .. 20th s
Peterborough.........ue.... Tuesday..... . 1I2th April.
Lindsay ..o covvenecneenenes Tuesday..... e 10th .
Pictoll wuvirniiinineevoese. Wednesday.oounniiiaenens 4th May.

HOME CIRCUIT.

Tur Hox. Mr. Justice Hagarry.

Milton...... «eene Monday ...... . .o 14th  March

Hamilten ... ... Thursday ...... . Y7th "

Wellaod ... ... Wednesday.... .. 30th .

Niagars ... .. Mounday......... .. 4th April.

Barrie..... coeereniecioenenn. Monday...... . 11th .

Owen Sound.. v vveereeee Tuesday covvee vevveeeeeveene. 10th  Bay.
OXFORD CIRCUIT.

Tar Hox. Mg. Jusrice J. WiLsox.
Guelph.....coveeeee woeeeee. Munday... eeeepers 14t March
Berlin ..... «eo Mondny... e 218t o
Stratford vere ceveereeinnns Friday....... coee 25th o
Woodstock ..... .ces Wednesday.... veee 30th ¢
Brantford ... we.e Wednesday ... .o 6th April,
Simcoe ........ .. Wedoesday ... v 13th o
Coyuga e woeeoessescee MODABY cevvirrsne senvererree 18th 06

WESTERN CIRCUIT.
Tue Hox. Mer. Jostice Monrisoy.
L,00don wove wecieeis cevees TUEBAAY secrssesecosiiennnns 16th  March,
St. Thomas....... ... Wednesday . . 28rd o
Chatham ....... .« Tuesday ... e 20th (L
Goderich ... «ooo Tuesday .... . 12¢th April.
Sarnis .. ... ... Wednesday . .o 20th o
Sandwich .. oviienniin. Tuesday .ooveereieiienneen.. 206tk s
Tne Hox. Curer Justice o Urrer Canars
County of the City of Toronto. ....... Monday...... 14th  March.
Uaited Counties of York and Yeel..... Tuesday...... 11th  April.

TO OUR READERS.
Wo have delayed the issue of this number of the
Journal to cuable us to give in full ¢he judgments deli-
vered last term.

SELECTIONS.

LAW REPORTING.

Tho task of reporiing the decisions of any Court is one of
more labour, and requiring a higher order of talent, than
many would suppose. Almost overy lawyer thinke himself
competent to perform the work notwithstanding the innumer-
able failures of other raen in the samo line. Yet tho fact is
that very fow have the sound judgment, quick perccption, and
fine discrimination, which are essential to the sucress of o
reporter. Very few of those who have actually uodertaken
the task have been fitted for it by nature, and the majority of
Americaun reports are not worthy of much commendation.
The English reports have been of variable quality, but for the
last thirty years havo been prepared with faithfulness and
ability.

It 3ould be altogether beyond our command of timo or space
to review oll the trash that has been published in the way of
Texns, Alabamn, Arkansus, Tennessce, Georgia and Florida
Reports, filled as they nre in great part with the maunderings
of 1gnorant Judges, compiled by utterlyincoinpetont reporters,
Nor can ws do more than briefly express our regret at the
lowered standard of judicial capacity in some of the Western
States, which, in times past, contributed a respectable addition
to American law,

The reports of this State are of very uneven value, John-
son’s, Hill’s, Denio’s and Paigoe’s Reports are valuablo both
for their matter and fur the style in which they are prepared.
Most of the others are valuable only from the fact that uey
contain the opiniona of the Courts, and not from the ability
with whica they have been compiled. This is especially the
case with Wendcll’s Reports, which are models of slavenly
work. Cuwen’s Reports were prepared with extreme care, and
are full of valuable materinl. The fault which we find with
them is in the excessive length of the hend-notes, which include
every dictum and speculation of the Judges, leaving tho reader
in a8 much doubt which of the pointsstated are law, and which
are mere illustrations. This defect greatly mars the work.
The Court of Appenls reports have erred on the other side,
giving only the chief points decided, and wholly omitting to
notice the minor rulings of the Court, particularly on questions
that are deemed (not alwnys iustly) to be wettled. Thus in
Forbes v. Waller (25 N. Y. 430} it 18 exprossiy ruled that o
creditor’s action may be maintained on an esecution returned
in less than sizty days. In Vin Alstyne v. Cook (id. 482)itis
adjudged that the omission of the Clerk’s signature to s judg-
ment roll is an error that muy be disregarded. Neither of
these rulings is noticed in the head-notes, a3 we think they
sho1!d havo bean, geeing ciat they are decisiors of the Court
of lastresort on poiats not previously determined by i, though
passed apon by Courts below.

It is desirable that the arguments of counsel should be given
in a condensed form—indeed, it is ofter extremsly difficult to
understand the opinion of the Court withoutit On the cther
hand, a literal transcript of counsel's briefs is generally a
mere imposition upon the patience and pocket of the reader.

In reporting the decisinna of inferior tribunals, the head-
notes should contain too little rather than too much—in report-
ing cases in a Court of last resort, they should contain too
much rather than too little.

The statement. of fzcts should be full, but divested of all
that does nuot conduca to a fuller understanding of the case.
The names of the parties, the nature of the transaction, and
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ho precise amoun. or thing in controversy, should be stated !un-l that he could not maintain this suit wirhant abandomng the

with peculizr oxactitude. If moro than one case indecided in

balance  ‘The judge replied, that the object »n eould not prevail

one upiniun, the titles of all should be given. The want uf | ngaiust the plnwtitl in that euit, as upen the face of the clum
these details ofter makos it difficult to recognize the swmo, then 10 the court thero was o appearnuce of the snme basving been

ensg wn appenl.  Thus, wo are well satisfied that the cuso of!
Voorkies v, Buaxter (L Abb, Pr.) is the same ay that reported |
ot appeal (17 N. Y. Rep.) as Voorntes v. Chidds, Executor;
that Reubens v. Jued (13 N. Y.) really afirms Newstadt v. Joel
(2 Duer.} ; and that Gardnerv. Ciark, as reported successivoly
in 6 How. Pr. R., 17 Barb., and 21 N. Y., is but onc caso.
This, however, is not so clenr as it might easily havo been made
by a moro explicit statemont of facts in each case. No ro-
{)ortor can toll, with absoluto cortainty, that his cases have not
1een reported before, or will not be again. I{e abould there-
fure 8o prepare his report as to fucilitate the soarch of his
readors for tho aame case in its antecedent or subsequent stages.
—N. Y. Transcript.

DIVISION COURTS.

TO CORRESPONDENTA,

Al Communications o the sulpect of iciaon Chuets, or haring any relahion to
Dicasion (hurts, arewn future 1o i; addressed L2 “The Editors of the Law Journal,
Barne Fust Office.”

Al other Commumications are as hitherts to be addressed fo * The Biitors of the
Law Journal, Turonto,”

IN THR MATTRR OF A PLAINT INSTITCTRD 1N THE Diviwioxy Count
or Tu® Usitep Cousnties or Hunrox axp Bruce, srrweexy Wi
L1ax B. Grace, 'Laistirr, A Sastuer S. WaLsi, DEFENDANT.

Diviswn wurt—Sphtting demands— Pyohibition,

Platotim Jered an to defendant {og with the amount of an
account rendered on the 30th of June, 1862, and contioulog to the 14th of
Uctober, when tho balance, ater allowing a credit of $4.25, was $10643 In
February, 1863, he aued in the Diviston Cotirt, the statetnent of clalm commen.
ciog with the 24th of April, and ending on the 10th of ¢)ctober, 1562, snd
atountiog to §9931  1s was allowed to recuver without atandening the
oxces, notwithatandlog the production of the larger account rent . 'reed s and in
May he sued for tho iteme {nclud d 10 that asenunt, but not in the former ao-
tiun, and was also allowed to recoser.  Defondant then anpited for & peobibition,

Semble, that the application ahould have beon made fn the tirst suit, but the polot
was not gettled, ax, after rule nist granted, the plaiutiff consented to the writ
golng wathout costs. @B, T.T, 1863,)
John Paterson applied for a rule calling on the judge of the

County Court of Huron and Bruce, and the said William E. Grace,
to show cause why a writ of prohibition should not issue, directed
to the said judge, to prohibit him from further proceeding in the
sbove-mentioned pleint, instituted about the 23rd of May last,
on the ground that the plaintiff ought not in law to bo allowed to
prosecute the plaint in the Division Court.

The applicnut, Walsh, gave notice in writing on the 25th of
July last to the judge, and on the 27th of July last to the plaintiff,
Grace, of his intention to move, on the greund that Grace split an
indivisible cause of action for goods sold and delivered, in order
to bring two actions,

From the affidavits it appeared that the plaintiff rendered to the
defendant an account, commencing with the amount of an account
rendered on the 30th of June, 1862, $27 71, and continuing un to
the 14th of October, 1862, when the amount was $110 68, and
credits were given for $1 25, leaving & balance apparently due of
$106 43.  On the 13th of February, 1863, the pliintiff took out
8 summons from the Division Court. The statement of claim
attached to the summons commenced with an item on the 24th of
April, 1862. The last item wxs under the date of the 10th Qcto-
ber, 18€2, and the amount was $99 31. Tho items prior to the
18t of July in this claim amounted to $28 023  All the other items
after June 30th to Octoher 14th corresponded exactly in descrip-
tion and price, except one, where there was 123 cts more charged
in the last than in the first.

When this <uit was biought to trial. it was objected for the
defendant that this claim was a portion of a larger account, and
the larger account was produced, and the right of the plaintiff to
recover was disputed, on the ground that he was splittng lis

demand, contrary to the 5uth section of the Divizion Courts” Act,

divided: that the objection could nuly be of cffect in case any
future action was brought fur the recorery of the lifference of tho
nccount produced and that sued fui; and he gave judgment for
the plunuff

Ou the 220d of May, 1863, tho plaiotifi took out another sum-
mons agaiast the defendant, claiming an account of $12  This
was composed of tho very same items a8 had been sharged by tho
plantitt’ to defendaut in tha nccuunt firyt rendered, but ot inclu-
ded in the accouut first sued for, and at the foot of this claim the
credits givea in tho account rendered, amounting to $1 23, wero
also given. The plawntiff in the secoml action claimed $i 75
Wheu this came on for trial, it was objected for the defeudant that
the plamuif having previously divided his clam nnd recovered
Jjudgment for tho greater portion thereof, he must be tuken to have
abandoned the clai o in the pressut actiun, as 1t way the remmining
purtion of the di  ‘ed claim.

It was stated that the judge of the Division Court on that occa-
sion gnve judgment for the plaiottf, and on the 220d of June.
1863, tho defendaut gavo notice to the plaintiff that he should
wovo to have the judgment set aside and n nonsuit entered accor-
ding to lenvo reserved, or for & now trinl, setting out on what
grounds the application would bo made. A day was appointed to
hear the parties, and the defendnut was represented by an agent,
who swore that no one appeared to oppose the application. nor
way it to his knowledge oppoved by athdavit or otherwise, but the
spplication was retased and the judgment ordered to staud.

Duargg, C. J.—I entertain some doubts ~n this case, not that [
have any doubt that this i+ nrecisely oue of the very cases the
legislature meant to provide for.  What [ am uot clear about in
my owu wmiod is, whether the prohibition should not have bein
applied for in the first suit, for 1f it was made plmn to the judge
presidiog that the plaintuff was then suing for the portion of o
larger demand over which the divisivn court had no jurisdiction,
then the case should have been stopped, unless the phaintiff aban-
doned the excess, and 1f he Jid not a prolubition would hiave gune.
Whether under the facts shewn it will not he, I think doubtful.
We will let tho rule go. in order to hear t! . point argued. Seo
In re Ackroyd, | Ex. 479 fsauc v. Wyld, 7 Ex. 163; Lird Bagot
v. Williams, 3 B. & C. 285.

Per cur.—Rule nisi (a).

CORRESPONDENCE.

To the Editors of the Law Jouinal.
I1nLssoro, February, 15th, 1864

GextrexeN,— You will much oblige by answering the fol-
lowing in your next issue.

A sues B (a tradeaman) who a fewo days before the sitting
of court absconds. C takes out an attachment and seizes B's
account book. C uf cuurse vas to sue, &e., at the next sitting
of court, which will not be till June. Dues A get the full
amount of his judgment from the proceeds of the bouk, or
dues he only get a proportion ?

Your obedient servant,
Trnos. W. K. Scorr,

Cl. 5th D, Ct, Co. Lambton.

| The question put by our correspondent is not free from doubt.
We think, hosever, that A woold be entitled to get the full
amount of his judgment; the only deduction which could be

fa) §n the fillowing terns the rule nisé was tahen out and made sbslute, with
ou costs, by cansent.
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properly mada in any case would be tho costs of the attach-,
ment. In respect to such proceedings in the superior courts, i
the 21st sec. of the Absconding Debtors Act, Con. Stat, U, C,, ])
cap. 25, enacts that persons who have commenced suits, the !
process of which was served before the suing out of o writ Ofi
attachment against the same defendant as an absconding
dobtor, may, notwithstanding the writ of attachment, proceed |
to judgment and exccution in the usual manner; snd shall!
have the full benefit of priority of execution in the same man-:
ner as i7 the property and eflects of such absconding debtor !
still remained in his own hands and possession: but if the
court or a judge so orders, subject to the prior satisfaction of i
all costs of suing out and executing; the attachment.

This practice would probably be in all cases followed in the |
Disision Courts; and where the property was considered in-
sufficient to satisfy all the claims Lkely to be proved against
it the judge would no doubt order the costs of the attachment
to be deducted from the first execution or excentions obtained
in the usual manner. This would be only just, especially
where, as it often bappens, the attaching creditor is the
mea s of saving the property from being carrie¢ off and lost
perhaps to all the creditors.—Eos. L. J.}

UPPER CANADA REPORTS.

QUEEN'S BENCH.
Reported by C. RosiNsox, EsQ, @ C, Reporler to the Court)

Tare axp Tus CerponaTioN oF Tue Ciry or Toroxro.

Garnishment,

Where soveral judgment creditors proceed acsinst the same garnishes, they aro
cnmleld to Lo patd in the order fu which their attaching orders arv served, not
rateably.

The sum attemptad to be garnished wae money awardod to the judzment debtor,
of which, according to tho aflidavit o nue of the arbitrators, & certain sum was
for work donio uoder & cotitract, and the remamnder for damages which Lo bagd
sustained by hoving the work txhen out of hius havda,  ffeld, that as this latter
porsi-n did not bevonie a debt until the award was made, only the attaching
or..cty cowmlug e after the award would Wind it, not those befure

Q. B., T. T, 1563.]

1. In re the arbitration between George Tate and the Corpo-| =

ration of the City of Toronto. =g
2. Sutton and Ommaney v. George Tale, S
8. Tully and Grundy v. George Tate. 8
4. Munroe and Grundy v. George Tate. 12
b. Lindsay et alv. George Tate. 1 a
6. Shipherd v. George Tate and Mark Hutchinson. e
7. Melltng v. George Tate =
8. Whitehead v. George Tate. 2
9. Jack v. George Tute. bt
10. IHutchwuson v. George Tate. Sy
11. Nwhtingale v. George Tate and Mark I{utc/unson. 2 3
12. Nhtingale v. George Tate, Hugh Miller, and D. B. | S&
IHarrison. °
13. McClain v. George Tate. =
14, McKay v. George Tate, Ilugh Mles, and D. B. Harr:-} 2
son, =
15, The Br ¢ of Montreal v. Gearge Tate. -
16, Gundry ~. George Tair. 1 Alia the Coun-
17. Walton v. George Tute. Lty Counrt of tho
18 Playter %. George Tate. | united counties of

190,
20.

Severs v, George Tute } York and Peel.
Curroll . Georgr Tate, liuyh 1 In the County Court of the
Muder, and D. B. Harrison. § county of Wellington.
Me Michael, on bebnlf of Thomas Nightingale, in Trinity Term,
26 Yic., obtained o rule entitied in the above causes, calling upan

the abose-named plaivtiffs, judgnient creditors, to shew cause why

the money paid into this court on the 15th of July, 1862, by the
Corporation of the City of Toronto, garnishees, to the credit of
the cause firstly above named, under the the order of Burns, J.,
dated 5th July, 1862, should not be paid to the sttaching creditor,
‘Ihomas Nightingale, or so much as would satisfy his two judg-
ments in the causes above-named in which he is plaintiff ; or why
the above-named plaintiffs, judgment creditors, should vot be first
paid the amounts of their judgments in the cause thirdly nbove-
named out of the said moncy, under the terms of an agreement
dated the 29th of May, 1861, of another agreemert dated the 3rd
of June, 1861, and of another agreement dated the 18th of Decem-
ber, 1860, and why the baiance of the said money should not be
distributed as this court might think proper; or why this court
shoutld pot make such distnibution of the money, and order the
same to be paid out to the judgment creditors, or some of them,
in such amounts and order as to this court should seem fit; or why
the court should not make such orders and give such directions
respecting the said money, and the costs of all or some of tho
judgment creditors, as to the court might seem best: upon read-
ing the order of Burns, J., and the papers filed in the above-named
causes in Chambers, and fited in support of the application, avd
on grounds disclosed therein and in the papers filed.

This role had been cularged from term to term, and was now
brought on.

1t appearea that on the 13th of June, 1862, Morrison, J.,
granted & summous, entitled in the original cause of Tuate v. The
Culy of Toronto, calling on the plaintiff, Tate, to shew cnuuse why
the corporation should not have leave to bring into court the sum
of $5,615, beiog the amount said to be awarded to Tate, together
with the som of $1,550 claimed by the arbitrators as the expenses
of the ardbitration and the award, in order that the sur of $5,645
might be paid out under the direction of the court to the different
Jjudgment creditors of Tate, who had obtained summonses or orders
to attach the said sum io the bands of the said corporation as
garnishees, or taken proceedings noder the gernishee coactments,
a3 the court might think fit; and that the claim of the arbitrators
might he reforred to tho proper officer to be taxed, and the araonat
when taxed be pnid to the arbitrators under the order of this
court, and that the corporation be discharged from the operation
of the said summonses, orders, and other proccedings.

A copy of this summons was served on each of the judgment
creditors of Tate named in tho title to the preseat rule.

On the 18th of June, 1862, Burns, J., made an interim order
on this summons, that the corporation should deposit forthwith
£1,550 with the master, and upon the arbitrators being notified of
such acposit, that the arbitr.tors should file the origiual award
with the clerk in Chambers, and thereupon thot it should be
referred to the master to tax the proper fees to the arbitrators,
apd on such taxation to psy cver the amount taxed out of such
deposit

Ou the 5th of July, 1662, Bvrns, J., made a further order, that
the corporation be at liberty to pay into court the sum of 5,645,
the balance of the award in this cause, to the credit of the cause
of Tate v. The Corporation of the Culy of Toronto, tc depend, as to
itg distribution, upon such applications as the creditors joiutly or
severally might make upon the garnishment summonses sued out
by Tate's creditors frem the several courts, the court undertaking
to hiear such attaching creditors, and the creditors conscnting to
the court entertaining the application: the money to be paid into
court forthwith: the costs on the part of the corporation of this
application to be dealt with by tbe court. and all further proceed-
ings in ali the suits mentioned io the affidavit of service of the
summons {being ail the suits menticned in the title to the rule) to
be stayed until the court shov" ' have disposed of the application.

There was an arbitration between the Corporatiou of the City
of Toronto and Tate, in which an award was madc, dated the 20th
of February, 1862, And the arbitrators found that there wag
due from the corporation to Tate £6,750, cut of which sum they
awarded that the corporation sheuld deduct and retain $1,100,
he:ng the amount, with jnterest, of two certain bnlls then ovcrdue
for $700 each, dated respectively the 2nd May, 1660, and drawn
by Tate ou and accepted by the Chambeilain of the «aid corpora-
tion, payable to the order of Mark Hutchinson, and which bills
they awarded and directed that the corporation should forthwith
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oy ; and that the corporation should pay to Tate $5,615, being
the balance of the sum of $6.700 so found due to Tute, on or
before the 20th of Murch, 1862, which sum was in full as we** of
all demamds vnder the contract between the parties as of all other
matters in ditference between them.  And they awarded for fees
of srbitrasion, including expenses of preparation and execution of
the award, $1,550.

Under the order of Burns, J., it was admitted that on the 15th
of July, 1862, the corporation of the city of Toronto paid $5.645
into court. It was stated by Mr. E. C. Joues, 'sho appeared as
counsel for Mark Hutchinson, one of the judgmenst creditors, that
this s mount was composed of two distinet sums, ance of $4,234 40,
being for wotk and labour, &c., done by Tate, and $1,410 60 for
damages, called by the arbitrators ¢ compromise.”

There was among the papers a statement, svora to be in the
hand-writing of Mr Manning, one of the arbitiators, in which
tho following figures appeared to represeut certain mattery :—
$26,261 00 which was obviously the value shewn by the statement

of all Tate’s work and materials.
164 00 opposite to which was written ¢ plant.”’

$26,425 00
21,671 00 the total amount charged agaiast Tate.

$4,854 00
435 40 opposite to which was,written, ¢* 20 months’ interest.”

$5.339 40 opposite to which was written, ‘¢ avount due.”

1,410 60 opposite to which was written something in pencil,
(all the rest being in ink) which mizht probably have
been intended for *‘compromise,” a3 Mr. Harrison
stated, buc it was not possible to ass2rt this from look-
ing at the writing.
$6,750 00 opposite which wa3 written, ¢ Amovat dve Tate.”

1,105 00 opposite which was written, ¢ Deduct notes payable
by Chamberlain.”

35,645 00 opposite which was written, “ Awanl >

Tbis statement was explained by Mr. Manniog on his examina-
tion under oath. Ho swore that the $1,410 60 was allowed by
compronmise between him and the other arbitrators, eud, as he
explained it, it was given to Tate for damages sustsined by him
for having the work taken out of his hands.

Io Trinity Term 5. C. Jones appeared to this rule for Mark
Hutchinson.

R. A. Harrison for John Melling, John Skepherd, James Lin
say aod others.
hands by the corporation about the end of June, 1860. e also
stated that the gross sum awarded was composed of two sums.
He referred to an affidavit of Jobn Turner to cstablish that
Melling recovercd judgment against Tate on the Gth of August,
1360, for £714 7s. 3d. debt, and £4 1a. 11d. ¢osts, and the pext
day obtained an attaching order on the corporation. le cited
Riciardson v. Greaves, 10 W. R., 45. IHolmes v. Tutton, 5 E. &
L., 66; Sclaman v. Donovan, 10 Ir. C. L. Rep., Appendix, 13;
Sparks v. Younge, 8 Ir. C. L. Rep.. 2515 Dresser v. Jokns, 6 C.
B. N. §., 429.

Sampson sppeared fer Tuily and Guudiy, and for Thomas
Gundry, in a caso in the county court to which the agreement as
to p1-iog Tully and Gundry did not, as he contended, relate. In
the - .aty court suit there was an attaching order both before
and . ier "he award. In the other suit the attaching order was
after the award.

Beaty appeared for Walton, a creditor by judgment in the county
court. His attachiog order was so late that headmitted bis client
could obtsir. nothing unless there was a rateable distribution. e
rofcrred to Drake oo Attachment, p. 455.

Tult appenved for Jack. His attaching order wae served on the
2204 of February, 1862, after the award.

Crombic appeared for the Bank of Montreal, for Moaro, 2nd for
Merrick.

C. Robunson. Q. C., appeared for Whitehead.

M. C Cameron, Q. C., appesred for Nightingale,
Shepherd, and he moved the rule niss absolute and s

d-

and also for
upported it.

He stated that the work was tai.en out of Tate's !

l The affidavit of John Turner, referred to by Mr, Harrison,
“ghewed attaching orders seried on the corporution as follows :

C. P.—Melling v. Tate, received 10th August, 1860.

C P.—Hutchinson v. Tate, received 22nd Jenuary, 1861,

B R —S8utton v. Tate, received 6th March, 1861,

Co C.—Severs v. Tate, 6 8th “

C. P.—Lindsay v. Sute, ¢ 9th « [
Co C.—Gundry v. Tate, ¢ 15th April, ¢
Co.C.—Carroll v. Tate, * 29%th ¢ ‘“
Co.C.—Merrick v. Tate, < 2od May, ¢
Co.C.— Walton v. Tate, ¢ 2ad 4 o

All theso were reacived by the deputy chamberlain, Johin Turner,
before the award was made ; and since the award he received the
following :

C. P —Hutckinson v. Tate, received 218t February, 1862,

Co C.—Severs v. Tate, veceived 22nd February, 1862,

C. P.—ANghtingale v. Tate, received 22nd February, 1862.

Co.C.—Gundry v. Tate, received 26th February, 1862.

B. Ri—Tully v. Tate, u 27th ¢ s
C. P.——Melling v. Tate, ¢« 28th s &
Co C.—Carroll v. Tute, “ 3rd March, i
B. R.—Munro v. Tate, «“ Gth e s

Besides the foregoing, it was shewn that attaching orders had
been served on the corporation as follows :

C. P.——McXKay v. Tate, scrved on Charles Daly, 23rd February,
1861.

C. P.—McClain v. Tate eerved on Asgistant Chamberlain, 1st
May, 12361.
i C.P.—Jack v. Tate, gerved on the Chamberlain, 220d Feb-
roary, 1862.

C. P—Jack v. Tate, served on the Chamberlain, 17th May,
1861.

C. P.— Whitehead v. Tate, served on the Chamberlain, 29th
March, 1862.

C. P.—Shepherd v. Tate,’served on the Mayor and Clerk, 23rd
January, 1861,

Draver, C. J., delivered the judgment of the court.

We have gone through the papers brought into court on this
argument.
i Onec question that has been raised is, whether each judgment
| creditor is entitled to be paid in full, as far as the debt due by tho
. garnishee to the judgment debtor will go, in the order and priority
in which the attaching orders were served, or whether all the
‘ attaching creditors are entitled to be paid rateably.
It appears to us that tho whole reasoning of Lord Campbell, in
: Iolmee v. Tutton, (5 E. & B, 65) is strongly in favour of tne for-
| mer conclusion, and particularly at page 80, where, in reference
"to the langnage of the 62nd cection of the English C. L. P, Act of
1854, that tho gervice of the order on the garnishce shall bind
such debts, ho observes, «“ We construe the word &ind a5 not
; chaonging the property or giving even an equitable property, cither
by way of mortgage or lien, bul as putting the debt n the same sit-
uation as the goods when the writ was delwered 10 the sheriff, in
which case the first writ must be satisfied in full before s subse-
quent writ can have anything spplied to its satisfaction. And in
Salamans v. Donovan, (10 Ir. Com. Law Rep. Ap. 13) it was held
- that where a judgmeat creditor obtains a chavrging order, (attach-
!ing dividends of stock in the books of thie Bank of Ireland) which
{order is duly served, the bank will be held responsible if it pay
| such dividends to avother judgment creditor, who subsequently to
i the date of tke first order has obtaincd in s different court, not
only another charging order attaching, but also an absolute order
for the payment of such dividends.

According to these autborities, the first attaching order, from
the time of its service, operates on the debt due by the garnisheo
to the judgment debtor, in like manner as & fi. fa. against goods

| operates from the moment of its delivery to the sheriff on such
| debtor’s goods. Tie creditor whose execution is first has priority,

and so, we apprehend, has the creditor who first serves his attach-
'ing order on tho garnishee, and 30 on, in succession. The case of
{ Webster v. Wehster, (8 Jur. N. S., 1047) contains some cxpressions
rapparcatly affccting this question, but it appesrs to us to rest
i principally ob the custom of the city of London, as to onc point,

i
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and as to the operation of an avsigument of muuey befure it came ! ment crediturs made parties to the application, or had any huow-

to the hands and possession of the garnishee.

The second question is whether the amount of the award is
divisible, one part of it being for a Jebt due in June, 1860, the
other being in the nature of damages given to the plaintuff over
and above the debt actually due to hun.

Mr. Maoning's statement establixhies that this sum was not
awarded as part of the debt due to Tate by the City of Toronto
under his contract, but as damages sustained by him for having
the work taken out of his hands. The attaching orders could not
affect anything but debts owing or accruing due to tho judgment
debtor by the City of Toronto when each attaching order was
gerved ; and this latter sum of $1,410 60 did nut become a debt
due to Tateuntil the award was made, and was not affected, as
appears to us. by any attaching order served before the making of
the award. The attaching orders which came in ajter the making
the award would therefore, in our view, bind the ncw debt in the
order in which they were received.

We are therefore of opinion that a rule absolute should issue,
directing the master to ascertain the order in which the creditors
of Tate, or any of them named in the rule aisi, served their
respective attaching orders on the garnishees, before the date of
the award, and that, out of the moneys paid into court to the
credit of this cause, he do pay the sum of 35,339 40 to such
creditors in the order of priority so ascertained, paying ecach
creditor in full as fur a3 that sum will zo.  Aud that the master
do ascertain the order in which the creditors of Tate, or any of
them named in the rule miss, served their respective attaching
orders on the garnishees after the making of the award, and that
out cf the mouneys paid into court to the credit of this cause, be
pay the sum of $1,410 GO to such last named creditors in the order
of priority so ascertained, paying each creditor in full as far as
the last named sum will go.

If any part of the sum paid into court is absorbed by a charge ;

of commission or fees authorised by rule of court, a rateable pro-
portion thereof is to be deducted from each of the sums of
$3,339 40 ané $1,410 60, and the balance only distributed.

Nicrorrs v. MaRrY NicBoLLS, EXECUTRIX oF NATHAN Nicmorrs.
Judgment and czoczdwn—Amndma;!hof—nghl of other judgment creduors o
rject.

The platatiff having declared against defondant as exectirix, and obtalned Judg
ment by defaull. by mistake entered it and issucd execation ax against her in
her owa right, and on discovering the otror obtained an order to amend the
Judgment vl and £i. fu. eo as to correspond with tho declarativa. On mution
to set ande this order, at the instanco of otber judgment creditors of defendant
as executrix, #vid, any fraud or collusion between the plaintiff and defendant
1a the suit being denied, that the applicants had no right to prevent or inter
fore with such sinendment, and that the fact of their judgments being unknowa
to tho judge whun he mado tho order was immaterial.

{Q. B, M. T, 1863 ]

S. Richards, Q. C., on behalf of Peter Clark, Hugh Ciark, James
Beachell, and Thomns Bacon, judgment creditors of defendant,
obtained a rule nizt calling on the plaintiff and defendant respec-
tively tc show cause why an order made in this cause by Adam
Wilson, J., in June, 1863, ordering that the judgment roll in this
cause should be amendced, and also the amendments made pursuant
to that order, and the writ of ven. ez. for part and fi. fa. for resi-
due against laundy, and algo the £. fa. against lands, issued on that
judgment, dirccted to the sheriff of Northumberland and Durkam,
should not be set aside, on the following grounds:

1. That the order and amendments prejudico tho rights of other
judgment creditors, namely, Peter Clark, Hugh Clark, James
Beachzll aud Thomas Bacon, who have obtained two judgmentsin
the County Court of Northumberland and Durham o gainst the
defendant, exccutrix as aforesaid, and Adam Holmes and John
Butler, eact: of whom has obtained a judgment in the said Conoty
Court against the defendant as executrix, on all which judgments
writs of cxecution against lands were in the sheriff”s haods before
and at the time of making the order: that the order and amend-
meats prejadice & Chancery suit mentioned in the affidasits and
papers filed, institated by one of the judgment creditors for the
benefit of himself and the ovher creditors of the testater: that the
fact that any of the said cxecutions were in the sberiff's hands
was not made kaowe to the said judge, nor werc acy of the judg-

ledge thereof.
2. That the order should not have been granted, as it prejudices
, the rights acquired by the judgment creditors under theic execu-
I tions against lands.

3. That the causes of action, or some of them, in respect of
which the judgment is entered on the roll, are against the defendant
personally, aad oot agninst her as executrix, and do not warrant
a judgment against her as exccutrix.

i 4. That there is no sufficient writ of cxecution against goods to
. warrant the writ against lands, or the ven. cx. and fi. fo. for
residue, as the writ against goods directed the amount to be made
of «he personal goods of tho defendant, and not of the goods of
the testator in her hands as executrix to bo administered, and that
writ Jdoes not on the fuce of it appear to be founded on a judgment
against the defendant as executrix.

6. The £ fa. against lands directs the amount to be levied of
the lands of the defendant.

6 That the ven. ex and ff. fa. ngainst lands does not truly recite
tho preceding writ of /i fa. agninst lands: that there is no writ
such as is recited in tho ven. ex., and no judgment warranting
such a writ as 13 recited in the ven. ex. and fi. fa. for residue.

Or why such otber order should not be made for the relief of
the judgment creditors, or some of them, as to this court may
seem meet on the facts.

From the judgment roll in this causo it appeared that the plain-
tiff declared against the defendant, ‘¢ exccutrix of the last will and
testament,” &c., *for moncy payable by the defendsnt as such

executrix as aforesaid, to tho plaintiff for goods sold and delivered
\ by the plaintiff tv defendant as such executrix, for mouney lent by
) the plaintiff to the defendant, as such executrix, for money paid
!

by plaintiff to defendant, as such executrix, at ber request, and
sud for money received by defendant as such executrix for the
plaintifi's use,” and for money tound to bo duo by defendant *‘ag
such exccutrix to the plaintiff on accounts stated. Judgment
was entered by i dicit, that the plaintiff do recover against the
defendant* tho said £259 163 3d. The amendwment made under
the order was by inserting, after the word defendnnt (at*), tho
words “as such exccutrix as aforesaid,” and adding after the
statement of the amount recovered the words following, ¢ to be
levied of the goods and chattels which were of the said Natban
Nicholls at the time of his death in the bands of the defendant as
| executrix a3 aforcsaid to be administered, if she hath so much in
| her hards, nud 'f she bath not so much thereof in her hands to
be administered, then £8 43. 11d., being for the costs aforesnid,
to be levied of the proper goods and chattels of the defendant.

This rale was granted ia tho Practico Court, and was made
retarnable here.

The affidavits in support of the application set out the proceed-
ings in this cause, verifying by copies the original jadgment roll,
the amendment, and the summons and order for the amendment,
Copies of the judgment rolls in ths County Court, and of the bill
in Chancery referred to were also pat in.

An affidavit of the attorney for the plaintiffs in the suit in the
County Court, stated (par. 22) that no affidavits or papers on
which the summons or order moved against were founded, were
found upon search with the judge’s clerk in Chambers, and (par.
23) that the depoaent believed that neither the judge who granted
the summons nor the judge who made the order wero informed of
the cxistence of the Chancery suit, or of the recovery of the judg-
ments in the County Court, or of the proceedings therein, and
that be sincerely belioved that had they been so informed the
order would not have been made, and he believed there wasa
fraudalent concealment of these facts, or some of them, from the
judge; and ho stated (par. 24) that the effect of the order was to
prejudice the suitin Chancery, and the claims of tho judgment
creditors in the County Court, and that the plaintff’s object in
obtaiming the same was to defeat the rccovery of thesc claims;
| and (par. 23) that ho had been informed by the attoraey who
cntered an appearance for the defendant in this suit, that he
received bis iostructions from the pisint:ff and the plaintiff's
attorney in this smit, and that ho never saw the defendant, and
that lus instructious were to cnter an sppearsnce, but to do
nothing further.
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ler's suitin the County Court were at an end
attorpey denied “ fraudulent concealment,” and stated his belief
that the olject of obtaimng the order to amend was not to defeat
the other claims, but to cure an irregularity in his own judgment.

He also desied giving auy instructioas to the attorcey who
appeared for the defead. * and said the defendant’s attorney had
assured bim be mado no such representation. e swore that an
affidarvit and exiubits attached thereto were produced on moving
for and obtaining the summons: that all the proceedings in the
suit were intended to bo against the defendant as execuirix: that
theirregularities amended occurred through the mistake of a clerk,
aud were not discovered untl 8 few days before the date of the
order to amend.

The agent for the plaintiff ‘s attorney, who obtained the summons
and order to amend, denied ** fraudulent concealment” on his

art.

The plaintiff swore to the justice c. the claim - which he had
recovered judgment, denying any friudulent intent or collusion
between him and tho defendant. .le swore positively that the
defendant was indebted to hitmn as executrix, and that the action
was commenced to recover that debt, and not for the prrpose of
defeating the rights or claims of the other creditors of the testa-
tor. He denied fraudulent concealmeat on his part.

Spencer shewed cause, and cited Balfour v. Ellison, 31]. C. P. R.
80; Furr v. Arderley, 1 U, C. R. 837 ; Jones v. Jones, 1 D & R.
658; Perrin . Bowes, 56U, C. L. J. 138; Fergusen v. Baird, 10 U.
C. C. P. 493; Leagh v. Baker, 3 Jur. N. S. 668.

S. Richards, @ C, in support of the rule cited Purdie v. Wat-
son, 8 U. C. P. R. 23; McGeev. Baird, Ib. 9.

Drarsg, C. J., delivered the judgment of the court.

This rule ie obtsined by Peter Clark, Hugh Clark, James Bea-
cheil and Thomas Bacon, represented to be judgment creditors of
the defendant as executrix of -her deceased husband Nathao
Nicholls.

Neither of them shew or profess to have any interest in this
cause, nor yetin the order and proceedings founded thercon, against
which they move, except so far &3 they make the judgment against
the defendant in her representative character regular, and so
support the execution founded thereon. The plaintiff had obtained
priority in judgment and execution, but discovering & mistake in
the manner in which the judgment was entered, he applied for and
got an order to amend, making it right in form as sgaiust the exo-
cutrix, and convistent with the stateqment in the declavation, If
the amendment is vslid, and is sustaiced, tho plaintiff retaing his
priority, and his judgment will be first satisfied. The defendants
asrume that but for the amendment their judgments, though
entered at a later date than the plaintifi’s, would be entitled to
prior satisfaction out of the testator's cstate.

It is objected that as strangers to this cause they have no right
to be beard to objeot to the order and what followed upon it.

The first and second objections taken m the rule are that the
emendments prejudice the rights of the creditors who bave reco-
vered judgments in the County Court, as well as thoso of the
plaiotiff in the Chancery suit. But these creditors have no right
to bo beard to prevent, and if not to prevent certainly not to anoul,
amendments in a suit between other parties, on the ground that
without such smendments the plaintiff therein will fail in bis suit
against a debtor who owes all of them on differcnt accounts.
They can have no vested interest in mistakes or imperfections
existing in his suit against their common debtor, though such
mistakes or imperfections, being unremedied, will bo fatal to his
recovery.

If fraud or collusion between tho piaintiff and defendant wero
#lleged, as where tho plaintiff was thercby eoabled to obtain
Jjudgment for an unfounded demond, or other creditors are misled
or delayed, the plaintiff taking some advantsge thereby, or other
creditors are influenced and induced to take or witbhold particular
proceedings, or to change their position unfavourably to the
recovery of their just debts, there might be found a8 mode to
prevent the success of such frauds, though perbaps pnt in this
form. 1 refer to Harrod 3. Benton (8 B. & C. 217) sud Marun
v. Haran (3 B. & Ad. 934).

The aflidavits in answer stated that the Chancery suit and But- i
Tho plaintff’s:

But the only ground suggested (and that more in the aflidanit
than 1n the rule) beyoad the necesuty of the ameadment for the
plaintif 'y interest, and tho procuring tho order to make it, is an
alleged frandulent concealment of the existence of the Chancery
suit and the County Court suits. We do aot find it asse. ted in the
affidavits on which the rule nis: was graated that the plaintiff was
awaroe of these different suits; but if he was, how did it become
his duty to make their existeace known, and if not his duty where
is the fraud in withbolding the information? The affidavits filed
on shewing cause deny any fraudulent concealment, at ieast as
cxplicitly as it is asserted on the otker side, and as to tho Chan-
cery suit, thoy show it is settled. On any ground of fraud or
oollusion we think the case wholly fails, and that the applicants
ace prejudiced because the plaintiff 's judgment and execution, as
amended, is entitled to priority over theirs—the judgment being,
23 i8 swora, for a bond fide debt—is no reason for our interferenco.

In Purdie v. Watson (3 P. R. 23}, the Court of Common Pleas
made a very similur amendment.

The other objections apply only to irregularities or informalities
in the plainti’s suit, such as a mero stranger to the cause hasno
right to interfere with.

We think the rule must bo discharged.

We refer to Perrin v. Buwes, 5 U. C. L. J. 138; DBalfour v.
Elison, 3 G.C. P. R. 30; Farr v. Arderley, 1 U. C.R. 337 ; Jones
v. Jones, 1 D. & R. 608; Ferguson v. Baird, 10 U.C. C. P. 493.

KerLy v. HENXDERSON.
Yerdict sulject bo reference—Second verdict taken—Irregulenty.

Thers a verdict had been taken In 1860, subject to & referenco, which was never
proceeded with, and a second verdict was inhen in 1563, MHeld, that the second
verdict wes irregular, whilo the first remsiaed, 304 must bs sat asjde with
cota, {Q. B, T.T., 1863.}
In Easter Term, Robert A. Ilarrizon obtained a rule nist to set

aside the verdict rendered for the plaintiff at the last assizes for

the county of Hastings, for irregularity, with costs, on the follow-
ing grounds:—1st. Thatin the year 18€0, a verdict was taken
subject to a reference, which verdict was in nu manner disposed of
at the time of the second trial in 1863. 2nd. That no procecding
was bad in this cause for more than four terms next preceding the
entry of the record in this cause in tho yesr 1862, except a pro-
ceeding which wss void, and no term’s notice of intention to
proceed was given before the entry of the snid record. 3rd. That
no notice of trial was ever given by the plaintiff or his attorney,
or by any person on his bebalf, to the defendent, or to any person
on b s behalf, for the last spring assizes for the county of Hastings,
at which 2ssizes tho last mentioned verdict was rendered; or for

a pew trial, on grounds disclesed i affidavits aud papers filed.

S. Richards, Q. C., shewed cause.

The affidavits on which this rule was granted established clearly
that a verdict was rendered in this causo subject to & reference:
that although the time for making the award was repeatedly
enlarged by tho arbitrator, and again extended by the written
consent of tho defendant, no award bad ever been made. It did
pot cven appear that the plaintiff obtained an appointment from
the arbitrator to enter into the case. But the verdict still
remsived.

The affidavits filed for the plaintiff did not deoy the foregoing
facts; thoy ouly offered explanations for the delay, which to a
great extent they attributed to defendavt’s ropeated promises to
settlo, and they sct forth that though 1o notice of trial wss served
personally on defendant or suy one elso for bim, for the last spring
assizes, this arose from no ons being in defondant’s office, and
therefore the notice of trial was put under the door. But they
made no allusion whatever to tho assertion on tho other side, that
tho verdict taken in this cause in 1860 had hever been set aside.

Drarrg, C. J.—The authorities are conclusive on the question.
Under the circomstances stated the second verdict is irregular
while the first remaing, ualess the irregularity has been waived by
both parties, which is not shewn hero.  Hall v. Rouse (6 Dowl.
636), Evans v. Davies (3 Dowl. 786), Harrison v. Greenwood (3 D.
& L. 353), all sustain tho defendant’s contention.

Per Cur.—Hulo absolute, with costs.
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ALLEN v. Borce.
Noter of triad ton late—Refrrence al must prius-=Teme for meving

Where natics of trlal had been served tuo late, but tho causs was cntered, and
referred by the judge at nasd nrrus to arbitration, no verdict belng taken ., /Held,
that a motion to set asidu the procecdings must bv made within the firxt four
days of the next term (Q B, M T, 1563)

C. Robunson, Q C., ou the Jast day of tho term, applicd for =«
rule nist to set asido the notice of trial, and the order made by
the presiding judgo at susi prius, referring this cause to arbitra-
tion, on the ground that the notice was too late, and was irregu-
Yarly served upon a person as agent for defendant's attorney; or
to set aside the order of reference for irregularity, on the ground
that the plaintiff obtained the same cx parte, and after the defen-
dant had protested against the service of tho notico of trial, and
against further procecdings under the same.

The application had been made on tho day before in Practice
Court, and refused by tho learned judge presiding there (John
Wilson, J.) as too late, but with leave to apply to the full court.

The venue was laid in Stormont, one of the United Counties of
Stormont, Dundas, and Glengarry, and issue baving been joined s
notice of trial was on the 26th of October last served on the
defendunt’s attorney for the next ensuing assizes at Cornwall, on
the 2nd of November, 1863, which was clearly too late. The
defendant’s attorney hearing that another notice of trial had been
on the 24th of October served on Mr. ringle, a practising attor-
ney at Cornwall, as agent for defeadant’s attorney, served the
plaintiff s attorney on the 31st of October with a notice that Nir.
Pringle was not his agent, and that he refused to accept the service
on him ~nd that if the plaintiff’s attorney procecded apphcation
would be made to set the proceedings aside.

The plaintiff ’s attorney entered his record, but no trial was had
or verdict taken, but the cause was referred to arbitration by the
learned judge presiding.

Drarer, C J.—On the foregoing facts it appenrs to us that the
motion should have been made within the first four days of this
term (Michaelmas). No excuse is offered for the delay, or any
suggestion for departing from the usual rule.

Per cur —Rule refused.

COMMON PLEAS.

(Reported by ¥ C. JoNES, Esq., Barreter-at-Law, Jieporler to the Gourt )

Brow~y v. RipDELL.

Arrest—Capras— Afhdavit—~Sonstl. Stats, U C, ch. 24 sec. 5.

A party having lwen arrested upon the afidavit of the defendant, and two eor
roboratory atlidayits, whick atated that * from information I have roceived from
varfous sources, and from my own personal knowledge, I have good reason to
elisve that the said Jobn Riddell is privately aking away with his property
with tho Intention of realizing the rame ~nd leaviog Upper Canads, and that
uniess the #ald John Riddell ia forthwith spprehended he will leavo Canada
and depart out of the yurlsdiction of this honourable court. ¢ ¢ * and for
{lhe express purposs of defrauding me of the dsmages, I may rocover against

tm.

Tpon motion tc ret aside the capias, and arrest all proceedings thoreon, or to
dischargo the deferndant from custody.

Zleld. that under the afidavita mado in this case, the court could not Infer that
the plaintiff did not abew such facts and circumstances as satisfied the yudge
there was nisonable and probable cause for believing that the defendant was
about to leavo the Province But inasmuch as the defendant's own afidavit
denied the charge upon which he was arreated most unequivocaliy, and showed
arcumstances by which it might be inferred ho had no istention (then) of leav-
ipg the province, tho court ordered him to be discharged from custody, but
refused 10 2ot ande the capias and arrest thereunder.

RexArk.—This decision iz not to s referred to as upbolding arrests upon affidatits
such as wwere madein this caso,

{C.P, T T.,1663.)

During Trinity Term last, R. A. Harrison obtrined a rule nisi to
set aside the order of Adam Wilson, J., of the 27th of June last,
authorising the issuing of 8 capias for the arrest of the defendant
in this cause, and all proceedings had thereunder and subsequent
thereto, including the writ of cipies under which the defendant
wns arrested aod in close custody, upon the ground that the
offidavits upon which the order was granted werc not sufficient,

according to law, to warrant the making of the order, and that!

the order was improvidently made, and upon grounds disclosed in

affidavits and papers fited.  Or wby the defendant should not be |
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altogether discharged out of custody upon the ground that at the
time of the malking of the order he, the defendant. had no intention
of quitting Canada, and upon grounds disclosed in affidavits and
papers filed, and why such order as tc ccsts should not be made
as to the court might seem meet.

Daring the term /{urman shewed cause. and contended that tho
atatement contained in the nffidavits filed on behalf of the plaintiff
stated such fucts and circumstances as shewed there was good and
probable cause for belicving that the defeudant, unless forthwith
apprehended, was about to leave Canada. That the affidavite
filed on behalf of the defendant shew, that shortly before tho
affidavit to arrest was made, defendant proposed. to his cousin to
buy his farm, no doubt with the intention of leavieg the country.
True, be stated afterwards that he concladed to abide the conso-
quences of an action, but the plaintiff would not be safe in relying
on that determination. He contended there must bo & clear case
betore the order could be set aside or the defendant discharged
from custody. Ho referred to Delisle v _iegrand, 6 U. C. L. J.
12 Palmer v. Rogers, 6 U. C. L. J. 188; Terry v. omstock, &
U.C. L J. 235; Bullock v. Jenkings, 20 L. J. Q. B. 90; 1 L. M.
&P 645

Harrison, contra, contended that the plaintifi’s affidavits failed
10 estailicl, any facts from which the intended Jeparture of the
defendnnt could be inferred. He also contended that other affidavits
than those before the judge might be used, and at all ¢vents on
that part of the application to discharge defendant out of custody
the sffidavits be filed night be read, and they shewed conclusively
from facts and circumstances that defendnut could have no inten-
tion of leaving the country. He referred to Pike v. Davis 6 M.
& W 546 Gubbons v Spalding, 11 M. & W. 174; DPeterson v.
Davis 6 C. B. 235; Allman v. Kensel, 3 U. C. Prac. Rep. 110;
Samuel v. Buller, } Ex. 439 ; Grakam v. Sandrinelly, 16 M. & V.
191.

Ricrarps, C. J.—"The statate authorising the arrest is Con-
Stat. U C., cap. 24, sec 5. It provides that in case any party or
plaintiff being a creditor, or having a cause of action sgainst any
person liable to arrest by affidavit of himself or some other indivi-
dual, shews to the satisfaction of a judge of either of the superior
courts of common law that such party has a cause of action
against such person to the amount of S100 or upwards, or that he
kas sustained dumage to that amount, and also by affidavit shews
such facts and circumstances as tosatisfy the said judge that there
is good and probable cause for believing that such person is about
to quit Canada with intent to defraud his creditors generally,
or tho said party or plaintiff in particular, such judge msy by a
special order direct that the person against whom the applica-
ttiion is made shall be held to bail for such sum asthe judge thinks

t.

Under see. 31 of the Common Law Procedure Act, any person
arrested on a capias issued out of either of the superior coarts of
common law, may apply at any timo after his arrest to the court
in which the action had been commenced, or to & judge of one of
such courts, for an order or rale on the plaintiff to shew cause why
the person arrested should not be discharged out of custody, sad
such court or judge may make absolute or discharge any such
order or rule, and direct the costs of the application to be paid by
either party, or make such other order therein as to such court
or judge may seem fit; but any such order made by & judge may
be discharged or varied by the court on application by either party
dissatisfied with such order.

Tho grounds of belief as to defendant’s intended departure are
thus stated in plaintifi’s affidavitin applying to my brother Wilson
for tho order directing the arrest: ¢¢From information I bave
recoived from varions sources, and from my own personal know-
ledge, I havo good reason to belie7s ths the ssid Joha Riddoll is
furtively making away with his property, with tho intention of
realizing tho samo and leaving Upper Canads, and that unless the
said Jobu Riddell i3 forthwith apprebunded ho will leave Canada,
and depart out of tho jurisdiction of this honourable court * *
aud for the express purpose of defrauding me of the damages I
may recover against him.” Two other persons made similar affi-
davits, stating that {rom information they had received, and from
their own personal knowledge they had good rcason to believe,
and did verily believe, that the said Jobn Riddell! was furtively
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making away with bis property with the intention of reabizing the
same for leaving Upper Canada.
Luddock v Jenkins, 1 L. M & P (45, is an authority that on an

application to reverse the judge’s order for helding the defendant !

1o bail no other affidavits can, in general, be used than such as
were before the judge when he made ths order; but on an appli-
cntion (;o d:scharge tho defendant from custody fresh aflidavits may
bo used.

Grakam et al v, Sandrinelli, and Talbot v. Bulkeley, 16 M. & W.
161 and 194, are authorities to shew that where a doponent atates
only that ho has been informed and believes thut the defendant
18 nbout to leave England, withoutstating from whom the deponent
obtained the information, is not sufficient ground for an order for
the defendant’s arrest.

Pegler et al. v. Hislop, 1 Ex. 437, decides that it ia allowable
when the defendant appeals to the court against an order to bold
to bail, to use affidavits in denial of the plaintiff’s cause of action.
But the court will not interfere uniess it plainly appears that the
plaiutiff has no cause of action against the defendant.

The affidavits used by the plaintiff do not bring the case quite
withio the principlo on which the cases referred to in 16 M. & W.
were decided. The plaintiff does not merely state that he is in-
formed and believes that the defondant is about to leave the pro-
vince, but that from information he had received from various
sources, snd from his own personal knowledge, ho had good reason
10 believe that the defendant was furtively making away with his
property with the intentien of realizing the same and leaving the
country. Two other persons at the same ti.e, and before the
&ame commissioner, make similar affiduvits. If the deponents in
those affidavits had informed him of the facts there stated, and
plaintiff had stated thet be bad got such information from them
the persons from whom ho got the intormation being mentioned,
the evil referred to in the cases quoted would not exist. The
Jjudge had the affidavit of these two persong with that of the plan-
tiff, and it scems to me was justified in giving as much force to
them as if the plaintiff had stated that he had been informed by
those deponentc of the same circumstances that they mention in
their afidavits.  If the plaintifPs affidavit had been framed in that
way, I have met with no decided case that declares the order
made on such an affidavit would be wrong. Though not wishing
this decision to be referred to ns justifying parnties in waking such
affidavits as those now under discussion when they wish to obtain
8 judge’s order to hold a defendant to bail, I am not prepared to
say that the plaintiff did not shev to the judge such facts and
circumnstances as satisfied him there wes reasonable and probable
cause for belicving that the defendant was about to leave the pro-
vince. ] cannot thercfore set aside the jusge’s order und the pro-
ceedings under it.

But the next question is, as to discharging the defendant out of
custody. on the grouand that he did not intend to abscond His
own affidavit shews that be did contemplate selling his farm
in consequence of the proceedings threatened againse him; and
it scems to mo to that cxtent plaintiff was justified in making tho
sffidavit of his intending to dispose of his property to leave the
country. But ho denies in the stropgest langunage the charge
brought against him, and endeavours to show by coufirmntory
facts and circumstances that he is not guilty of the seduction of
the plainuff’s daughter, and says that be has determined, after
consultation with his friends, to defend the suit, and abide its
results  That his occupation and persuits, and the preparations
he bad made for completing his house and making improvements
on bis farm, all shew that be had no intention of lcaving the
country. Many of tho circumstances to which he refers as to his
position, property, and contemplated improvements, are confirmed
by two other afiidavits which ho files.

No attempt is made to answer these affidavits, or to contradict
the facts stated in them.

Tho defendants’ affidavit denying the charge of seduction would
uot be sufficient to autborise his discharge, but it is permissable
tc take that into consideration in judging of the probabilities of
Ins being about to leave the country. e states also that plain-
tiff wished bim to wmarry his daughter, and offered bim £100
through s friend to do s0, and threatened him with a prosccution
if he refused.

probable that after that kind of notice and threat he would have
 continued hix plans for sho impruvement of his place and have
remained to be arrested.

On the whole, I think the defendant, as he has entered an ap-
; pearance in the suit of the plaintiff against him, may properiy bo
discharged from custody, aud the costs of this application to be
costs in the onuse.

Ler cur.—Judgment accordiogly.

Cross v. Ricnarpsox.,

Libel— Netespaper— Evadence,

In an action of hitwl for publication 1n a newspaper, tho plaintifT's counsel proved
the paper containing the publication. but did not file i, or read the artulo con.
talning the alleyed libul- the defendant’s counrel opened his case, but declined
calling any witnessex.  The plaintiTs counsel then moved to have the paper
read aod tiled, which the learned judge allowed, roserving leave to the defen-
dant to move to enter a nonswit, if the court were of opnnion he was 20t entitlhed
todoso  Upon motion to enter 1 aonsult, Zelid. that tha evidence {fered vas
pot admistable, except in the discrction of the judge trying the cause 2. jnnsult
waz thersfore ordered. € P, T. T,y 1 30.)

This was an action for libel published in a newspaper.

The different papers were proved by the plainuff at the trial,
but they were not put in by bim aod filed or read when he clused
his case.

The defendant’s counsel commenced his case and said he would
not call witnesses.

The plaintiff then desired to have the papers read.

The defendant’s counsel objected to this as they had not been
put in and read at the proper time.

The Chief Justice of this court was of opinion the plaintiff could
not at that stage of the proceedings as of right put in and read the
papers, but permitted him to do o, reserving leave to the defen-
Jdant Jo move to enter a nonvuit, if according to the strict practice
the plaintiff had not pursued the proper course ‘The cave then
nroceeded and a verdict wag found for the plaintiff for $1 damages.

In BEaster Term last Eecles, (). C., obtaived a rule calling on
t 1o pluintiff to shew cause why the nonsuit should not be entered
pursuant to the leave reserved.

In Trinity Tera Prince shewed cause. Eecles, Q. C., contra.

ADAY WiLsoN, J.~—Some of the following cases bear on the
point :—Gules v. Porell, 2 C. & P. 259, After the plaintiff had
closed his case his counsel desired to call a witness to prove that
the bills had been dishonoured, and that due notice of dishonour
had been given. This was opposed by the defendant’'s counsel
because it was to givs fresh evidence after the plaintiff bad closed
his case.

Best, C. J., said,*I shall always allow a party to adduce fresh
evidence on points of this kind. 1 had a conversation with my
Lard Chief Justice Abbott on the subject, and his lordship stated
that he would pever allo'r a witness to be called back to get rid
of any difficulty on the merits, or on any thing which went to the
Jjustice of the case, but that he always allowed it to bo done to get
11d of objections which were bLeside the justice of the case and
little more than matter of form. I shall therefore allow the wit-
ness to be examined.”

Walls v. Atcheson, 2 C. & P. 268.—The plaintiff closed his case.
The defendant contended he had no right to recover. An argu-
ment took place upon the cuse 29 it then stood. The plainuti’s
counsel thea proposed to resd a notice which he had intended to
have given in evidence, but which from some circumstaunce or
another had been overlooked. The defendant's counse! objected
‘o the plaintiff's mcanding his case after an argument.

Best, C. J.—¢I would not allow the addition of sny parol evi-
dence by o witness. ] bave communicated with the Chief Justice
of the King’s Bench upon this subject, and we have agreed that it
is better not to lay down any particular rule, but to leave it to
tho discretion of the judge who iries .. cause, under the particular
circumstances to admit or not admit what may be material. Ia
this case I think T ought to admit this paper, becau-e it cannot
have been got up and manufactured for the purposes of the cause,
since the commencement of the trial.” The notice was then
read.

George v. Radford, 3 C. & P. 464 —In au action for malicious
arrest after the plawntiff had closed his case aud the defendant’s

If ho had intended to leave the country, it is not | counsei bad commenced to address the jury the Chief Justice said
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as the plantff had given no vvidence of mulico he must be non-
rmted. The plaintifl’s counsel desired leave to call inore witnesses,
Lord Tenterden, C. J., “Yuu have closed your case and Sir J
Cearlet had begun to addrevs the jury, if you had any more ewi-
deance to offer you should have adduced it before you had closed
your case. 1 cannot receive it now.” The plaintifi'e counsel said
tho strict rule has been very much relaxed. The Chief Justice,
¢t Perbape too much, as I am sorry to eay a great mauy other
rules bave been.””  The plaintiff was nonsuited.

Abbot v. Parsons, 7 Bing. 563.—When the judge was summing
up, and not before, the counsel for the plaintiff objected that the
esidenco did not support the particular item of set-of The jury
found for the defendant. The plaintiff moved for a new trial. It
was opposed because the objection should bave been taken while
the witness was in the box, and it was too late when the judge
was summing up.

Tbe court so determined, Mr. Justice Park adding, because
then the evidence might have becu admitted or rejected as the
cage required.

In Middleton v. Barned, 4 Sxch. 241, Parke, B., says, “Wo
nover interfere in the case of a judge at the trisl wiho has or has
not allowed & witness to be re-called, after the party has closed
his case, unless it be perfectly clear that the judge has wrongly
exercised his discretion.” See alsec Adams v Bankart, b Tyr,
425. A noosuit may lic on tho opening speech of counsei, but I
apprehend the judge might allow some misstatement to be correct-
ed and the case to pruceed, the same as the court may granta
new trial upon its being shewn that if the case had gone to the
Jucy sufficient facts could be shewn. Edger v. Knapp, 5 M. & G.
763.

Freld v. Woods, 7 A. & E. 114 —The plaintiff produced the
dratt declared on and it was read. The objection was that it was
post-dated, and was not stamped. The defendant on opeuing bis
cage proposed to shew these objeviions, but it was k~ld he should
bave specially pleaded thege facts. The court overruled the de-
cision of the judge and granted a new trial ; part of the decision
turncd upon the ¢ffect of this draft having been read in ovidence
at the trial.

Channell on this point in shewing cause said, if the objection
is directed against the resding of the document at all, the answer
is that the defendant should have interposed when it wag put in
and stopped the reading. That was not done in a case some timo
ago where the couusel bad suffered an objectionable document to
be read and a mnotion was afterwards made for a new trial, the
counsel stating that bis omission to object at the proper moment
was accidental, the court refused a rule to shew cause.

Littledale, J, says, the practice has been lately that if a
document was once read an ohjection should not be taken to it
afterwards, but that has been yvhen the defect appeared on the
document itself, but here the objection arose on matter extrinsic,
and the judge could do nothiog in the first instance but admit the
document subject to an objection to be raised afterwards by

roof.
P Ilolland v. Reeves, T C. & P. 36, Follett, 8. Q., in his cross-
examination of the pluintifi's witness put a letter into the witness’
hand and asked bim to read it.

Erle.~If the Solicitor-Geaneral is going to read this letter as
his evidence, ho ought to have it read now, that I may re-cxamine
upon it.

Follett, Solicitor-General.—I am not bound to pat it in till
after I bave addresed the jury.

Alderson, B.—1I cannot compel the Solicitor-General to put in
8 letter which is a part of his evidence till he has nddressed the

ury.
’ ‘{rcturn to 2 mandamus must be received oy the court, and
when received and filed it then becomes a record. Every return
i+ ambulatory, and in the breast of the person to whom the writ
18 directed till it is filed. Rez. v. Holmes, 8 Bur. 1€41.

Fasth v, Mclntyre, (7 C. & P. 44) When the plaintiff's counse!
proved & letter by ihe defendant’s witness, which he read io his

court, which is evidenced by being filed and endorsed nccordiogly,
and then strictly it should be read by the ofticer or clerk of the
court, until then it is not fully entitled to staud as evidenco. See
Doe. dem. Gilbert v. Ross T M. & W. 114

frequently happens, however, that a document, although
proved and received by the court, is not filed, or not read from
inadvertence on the part of the side producing it, or because both
sides have taken it a3 if it had been read and was fully before the
court. Until such document is read to the jury it cannot however
be properly considered as dvidence, any more than what a witness
can prove can be taken as evidence until he has declared it openly ;
the reading in the one case is analogous to the declaration in the
other case. There is this difference however between them, that
the document after it is proved can be taken vp and read at any
timo and perbaps at o more convenient time, but this course might
be highly inconvenient to witnesses.

A document not reagd by the plaintiffasa part of bis case hefore
he has closed is just the eameo as omitling inadvertently to ask
some particular qrestion of & witness before the witness has been
allowed to leave the box-—an inadvertence which may be remedied
by the judge in his discretion—and perhaps an insdvertence which
¢hould the more readily be permitted to be cured, because it 18
very much the practice not to read such documents in any formal
manner, unless expressly required to bo so read by the other
side.

But the strict practice is that such documents should have been
filed or received by the court, and should have been read to the
jury to constitute them fully as evidence for the plaintiff; and al-
though the Chief Justice had the right o admit them afterwards if
he choso to exercise the right in the plaintifi’s favour, he did not
do go, but he, with the congent of tho parties, reserved the question
for us to say whether according to the strict practice the plaintiff
could insist that such documents were properly iu evidence, or
could, after his cnse was closed, insist on their being read to the
jury, and I am of opinion that accordieg 10 the strict practice such
documents were not in evidence whben the plaintiff’s case bad been
closed, and that tho plaintiff could not insist upon their being
admitted afterwards.

The case may have been one, and I believe was one,which in
the opipion of tho learaed Chief Justice fully called for the strict
practice, and with which I am not disposed to interfere.

The rule wiil therefore be made absolute for & nonsuit.

Per cur.—~Rule absolute.

COMMON LAW CHAMBERS.

{ Reported by RoBERT A. HARRISOY, ESQ., Barrister-af-Law )

Scort v. Tax Granp TroNE RAILwAY Coxraxy oF CANADA.

The ptrase “ costs in the canse” genersily meaus the costs only of tho party who
is successful in the causs. But where the phrase was used in an award, &s
{follows, ¢ We algo order and award that tbo plaintiff and defeadants shall each
pay half the costs of the cause, and that ‘be dofendants shall pay all the costs
of the reforence and 2ward, our costs of which roference and award &5 arbitra-
tors wo assezs at the sum of §201 50,” it was Aeld that the words * coats in the
cause” meant the wholo costs both of pisintiff and defendants. Also held that
arbitrators foes may be refecred to the Master for taxaticn,

{Chambers, Jan. 23, 1864.]

This was an application to review the Master’s taxation of costs
to the plaintiff, and to direct that the costs of the plaintiff and
defendants in the cause should be taxed and thrown together, and
that one balf of such costs shoold be borne by plainthfi and the
other half by defendants; and farther to direct the Master to
consider if the charges made by the arbitrators for their services
be reasonable, and to decide if they are reasonable, on such
cvidence ay mey be brought before him.

The costs were taxed under an award which, so far as material
on the question of costs, was io the following form: * Wo also
order and award that the plsintiff and defendants ehall each pay
half the costs of the cause, and thst the defendants shall pay all
tho costs of the reference and award, our costs of which reference

address to the jury, a reply to it was not allowed, but the letter | and award .8 arbitrators wo assess at the sum of two hundred and

was directed to be put in.
where documentary evidence is produced i3 to prove it, then if

The ordinary course of proceeding | one dollars and fifty cents.”

The Master allowed plaintiff half of his own costs of the cause,

the judge decide that it is sufficiently proved it is reccived by the | '.ut refused to tax the srbitrators’ charges.
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Deaty thewed cause in the first irstance, and contended that '
as tho award dirccted ¢ that the plaintiff and defendants should
cach pay half the costs of the cause,” tiat the decision of the .
Muster was correct, the words ** costs io the cause” having a:
techmeal meaning, and weauning only the costs of the successful
party in the cause. That the Maeter had decided correctly in

taxing only the plaiotifi’s costs in the cause and charging balf of , ject to bo taxed by the Master, there can now be no doubt.

it to the defendants, the sward substantially being in favor of thoe
plaintiff. That as to the arbitrators’ fees prima facie they were
correct, and the Master was bound to tuke tho same as correct
until they werg impeached, which could ounly properly be done by
application to the court. He cited Walton v. Ingram, b Jur. 46.;
f:’;;y v. Harris, 1 Dowl. N. S. 353; Marshall on Costs, 198, 432,

Lauder, in support of the application, contended that the costs
of the cause in the award meant the whole of the costs, and that
they should have been taxed and thrown iato hotch-pot and then
divided, each party to pay half. He further argued, that the
srbitrators’ fees could be taxed like any other item, He cited
Bateg v. Zownley, 10 L. J. Ex. 399; 2 Chitty’s Archbold, 11 eda.
p. 1671,

Riciarps, C. J. —Io relation to the costs, the reference stated
that the costs of the causc in the award and reference were to be
in the discretion of the arbitrators. And the award on that point
is as follows: ** Wo aleo order and award thst the plaintifi and
defendants shall each pay half the costs of the cause, and that the
defendants chall pay the vosts of the reference and award, our
costs of which reference and award as arbitrators we assess at
the eum of two hundred and one dollars and fifty cents. Our said
costs appearing ia detail as follows:

Edwwmn 1. Ruthland.

Attending mceting, December, 1860, 3 days...... £21 00
Travelling expenses ..... veve vareeens RN . 2300
Attending in March, 1861, 4 days .... 32 00
Atteuding in August, 1862, 4 days. 32 00
Travelling expenses .vveeeeee iosvenen 38 00
Travelling eXPenses vuvvveuvesrroesssrtenanssivaresssee 15 00
$169 00
Ilenry Waiter.

Attending meeting in March, 1861..veieeceirennes $8 00
Travelliog expenses ..... wvveeenenns 2 50
Attending in August, 1861 .......... 24 00
Travelling SXPenses vevevevsessssessserssvnecossnneecss 3 00
Ieall v $201 50

There is no doubt that the phrass ‘¢ costs in the cause™ gene-
rally means the costs only of the party who is successful in the
dsuse ; and when referring to the costs of the proceedings that
take placo before it is ascertained who may be the successful
party, it is & convepient mode of referring to them; end whea
the successful party is known, the costs follow to him as a matter
of course. But where the successful party is known, there is not
tho same necessity of applying the same meaning to the words.
If it had been intended that the defendants should pay only balf
of the plaiotiffs costs in the cause, it could have been 80 stated
with little difficulty. If tbat ig the proper view to take of the
effect of tho words used in the award, then the reference to the
plaintiff paying any thing wounld be quite superfiuous. If the
arbitrators had simply awarded that the defendant should only
pay half of the plaintiffs costs in the causs, that would be suffi-
cient ; but when they direct that each shall pay half the costs of
the cause, if tho whole costs both of defendants and plaintiff are
not meant, I de not see how wo can give efect to that part which
requires the plaintiff to pay half of the costs. If the defendants
are to pay half of the plaintiff’s costs, and the plaintiff is to lose
the other half and not to pay any thing, then the word * pay”
bas a different signification a3 spphied to planuff and defendants,
though used at the same timo as applicable to both. There is
really no paramount reason why this should be so; and full effect
may be given to the words used, by deciding that the words
mean the whole of the costs in the cause, pleintifi’s ay well as

defendants’ ; and as all the issues but one in the cause are found

for the defendants, this would give them the costs of thase issues,
and will hetp the interpretation I give to the words of the award.

I am therefore of opinion that the ¢ costs of the cause,”” as
referred to 1 the award, mean the whole of the costs, as well
those of the plawn.ff ag the defendants.

As to the amount charged by srbitrators for their fees being sub-
In
Roberts v. Eberhardt, 32 L. Times Reports, 36,28 L J. C. P. 74, in
tho Exchequer Chiamber, the present Chief Justice Earl said, in
practice, tho arbitrator usually obtains his fee from the successful
psrty, by kecping his award until he is paid. * * The arbitrator
cannot judscially decide the amount of his own fee, whether he
opecifies it in his award or demands it oraily from the parties.
if e pursues the usual course above suggested, the party mado
lisble by the award may have the amount taxed, and then is
liable to his opponent only according to the allocatur. * * %
The decision of the arbitrator on his own costs is always subject
to some review, because he may not decide finally in bis own favor

Barnes v. Hayward, 1 11 & N. 742, seems an express anthority
in favor of the Master taxing the charges of the arbitrators.
There the plaintiff paid the full amount charged oy the arbitra-
tors, and, on the taxation of the plaintifi’s costs, the Master
deducted £132 from the amount of the arbitrator's charges.
The plaintiff moved for arule to shew cause why the Master
should not review his taxation and allow the plaintiff the full
amount paid by bim to the arbitrators. This the court refused
to do. Pollock, C. B., said, ¢ The plaintiff should not have paid
an exorbitant demand. The Master acted rightly in disallowing
these cxorbitant charges.” The defendant on the same occasion
moved 10 revise the costs, with a view to their being further re-
duced ; and on consuiting with the Master, after cause shewn
against it, the court ordered a revision on behalf of defendant.

In Fitzgerald v. Graves, 5 Taunton, 342, the arbitrator had
awarded £121 to be vaid to himself for arbitration fees This
sum the plaintiff paid in taxing tho costs in the cause. The item
was objected to, but the prothonotory there as the Master hero
thought that as the sum “ad been awarded and paid, be had no
authority to erquire into the unreasonableness of the amount.
On a motion to review the taxation, the court made the rule
absolute.

This case scems sustained by the later authorities. In Diziev.
Alezandre, 1 L. M. & P. 338, Baron Alderson, speakiog of the
arbitrator’s fees, says, **If the defendant thinks them unrea-
sonsble, he should apply to have them referred to the Master, to
be taxed in the same way as any other costs.”

Threlfall «. Fanshawe, in the same reports, at p. 840, is an ably
argued case aud refers to many authorities on the point, though
the decision of the casc on some of the points is doubted in Par-
kinson v. Smath, 30 L. J. Q. B. 178; seo also Frinton v. Branson,
20 L. J. Q. B. 17 ; Rose v. Redford, 10 W. R. 91.

The learned Chief Justice subsequently made the following
ovder :—I do order that the Master review hLis taxation of costs
in this cause, and that the whole costs of the cause, both of plan-
tiff and defendants, be taxed, and then that tbe whole costs he
paid, one moiety by each party, in pursuance of such award ; and
I further order thbat, on such revision of taxation, the Master shall
also consider, on such evidence as may be brought beforo him,
the reasonablencss of the arbitrators’ fees, and tax the saruo as he
shall think reasonable.

Cross v. WATERBOUSE.
FPractice—Compeling plawntiff to Uring €n the record for the purpose of havin
el n]gudymcnl entered—Judge in Chambers. 4 i

Held that 3 defcudaut who cogeelves he has a right $) costs against a plaintifl,
1 consequenre of plaiotiff baving recovered in a Superior Court an amount
within tbe jurisdiction of an Inferior Court, Is entitied to call upon plasotif?
either biwself to proceed to the eatry of judgment, or to brisg 1o the record 1
order that judzment me¥ he outered by defendaut.

Held als, that a Judge in Chambers has power to ontertain the application and

to meako the grder.
{Chambers, Feb. 11, 1864.)

Lauder obtained from Richards, C J, n sumomons, calling upon
the plainuff to show cause why the plaintiff should not brning in
the Nist Prius record ino this cause, and have the judguwent duly
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entered and docketed according to the practice «f the court, or
why the pluintiff should not by his agent or attarney deliver the
said record to the defendant, his attorney or agent, to have judg-
ment cntered herein, and pay the costs of the application, upon
grounds disclosed in affidavits filed.

Tho affidavits showed that the action wag trespass for assault
and false imprizonment, to which defendant plealded not guilty
and leave aud license ; that tho cause was entered for trial at the
last assizes for tho County of Hastings; that it was tried, and
resulted in a verdict of one shilling for the pluntiff; that the
learned judge who tried the cause had not certificd for costs ; that
notwithstanding the demand of defeadant, plamntiff, who had
taken tho record out of court, refused either lumself to enter
Judgmeant or deliver the record to defendant to enable him to
do so

Robert A. Iarrisen ghowed cause. He submitted that plaintiff
was entitied to the postes, and that it was in his discretion to
enter judgment or not as he saw fit; that tho defendant showed
no reasen for asking to have the record delivered to him; that
even if it wero delivered to him, he had no right against the will
of plaintiff to enter up judgment for plainufl; sud that at all
events a Judge in Chambers hiad no power to make the order that
was asked. He referred to Taylor v. Nesfleld, 4 El. & B. 462

Lauder, contra, argued that defecdant was catitled to have
Jjudgment entered, in order that if he was entitled to costs against
the plaintifl the costs might be taxed and form part of the judg-
ment.  He also contended thata Judge in Chambers had power to
muke the order. He referred to Enyler v. Turasdrn, 4 Bing. N C.
7145 Newton v. Doodle, 5 C. B. 206; Chut v. Bunnll, 25 L.J.Q B,
98; 1 Chit. Archd. 11 edn. p 525.

Mornison, J.—fIaving taken time to coneult the judges of both
courts, made the summons absolute, but withuut costs. He
ordered plaiotiff within ten days to bring in the record for the
purpose of haviog judgment entered.

Order accordingly.

Han BT UX v. Lasuenr et ArL.
Local acion—Change of Venue atanstance of plaintyffs— s ounds—Terms.

The refusal, upon good grounds. of the judge appointed to hold ths acsizes for a
parteulsr county to try a cause wherein the venue is laid 1u that county, isa
ground for changing the venue, especially when the difficulty of obtaintog wit
nesses to attend at the place where the venue s lald, coupled with the fact that
thiree trial3 were had fn that county, cach of which resuited in favor of defend-
ants, and each of which verdicts was set aside by the court, renders the obtain-
ing of a juat verdict much moro difticult than clsewhere  But in such & case
plauntiffz applying for a change of venue will be ordered not only to pay the
extra custs to which defendants may be put by the chaoge of place of trial, but,
in the event of success, ordered ot to tax agaiost defend.ants the increased cost
of having a trial in the place to which a cbauge of venue is deaired.

Also held, that tn a local action it is not obligatory upon the court or judge to
order the trial to bo had in the next adjoiving county only. if in view of all the
circumstances of the casy, a change to a county more reuivte s deemed moro

convenient or dessrable.
(Chambers, February 19, 1564.)

J V. Ham, plaintiff in person, obtained a summons calling on
the defendants to shew cause why the trial of this cause should
not be had in the county of the city of Toronto, and not in the
united counties of Frontenac, Lennox and Addington, where the
venue is Jaid ; and why for that purpose a suggestion should not
be ertered on the record that the trial be had ia the said county
of the city of Toronto, according to the Common Law Procedure
Act, on the grounds that a fair and impartial trial could not be had
in the united counties of Frontenac, Lennox and Addington, and
on grounds disclosed in affidavits and papers filed.

The only affidavit filed on the part of plaintiffs was that of the
plaintiff, J. V. Ham. He swore that the action was ejectment,
brought to recover possession of lots numbers six and seven in the
Giore in rear of the first concession in .he space called the broken
centre concession of the township of South Fredericksburgh, in
the united counties of Frontenac, Lennox and Addington, which
the plaintifis ‘claim by zrant from the Crown, bearing date the
twenty-fourth day of July, 1861, to Eliza Annc Eleanor Ham, one
of co-plainuffs, as the devisce of Timotby Thompson, a U. E.
Loyalist, to whom the s4id laud was allotted, aud fur whom it was
reserved by the Government at the first settlement of that towa.

action was commenced on the twenty-fourth day of September,
1861, and issue joined on the ninth day of October following,
except by the defendanta Willinm O'Donnell and Walter George,
aguinst whom the plaintiffs signed judgment by default, and that
the action was tried at the Kingston Fall Assizes of the year 1361,
before a common jury, and resulted in a verdict for the defend-
ants, which verdict was sct aside, as being contrary to law and
cvi jence and tho judge’s cherge, and for the improper recep-
«on of evideuco, and a new trinl was ordered——costs to abide the
event : that it was again tried at tho Kingston Fall Assizes of the
yoar 1862, before a common jury, and again resulted in a verdict
for the defendants, which verdict was again ret aside as being
contrary to law ana evidence and the judge’s charge, and for the
fraud of the defendants in empanelling said jury, and for the mis-
conduct of one of the jury (whom the plaintiff challenged) ia
answering to and being sworn in the nawe of another juryman,
and a new trial was ordercd as before : that it was agaia tried for
the third time, before n specisl jury, at the K'ngston Spring
Assizes, 1863, and again resulted in a verdict for the defend-
ants, which verdict was ugain set aside, as being contrary to law
and evidence anc the judge’s charge, and a new trial was again
ordered as before : that whenever deponent took surveyors to tho
land in question, and went to point out the lines, so as to ascer-
tain the boundary, the members of tho defendants’ famities who
defend the action (except those of defendant Lasker) ordered the
deponent and his surveyors off, and threw stones at deponent, and
endeavored to do him grievous bodily harm, and threatened to
shoot and murder him, and sent for a gun to do so, and thereby
they put deponent in bodily fear : that the plaintiffs have a good
cause of action on the merits, and that none of the defendants
have any good cause of defence on the merits: that at each of the
said trinls defendants did not produce or pretend that they or
either of them had any title to lots numbers six and seven, but
alleged to the jury (without any legal proof thereof) that no such
lots were in existence: that the defendants at each of said trials
falsely alleged to the jury trying the cause, tbat the Government
of the day had issued the patent for said lots numbers six and
seven to deponent’s wife, as a reward for the political services of
deponert, all of which was untrue: that defendants and persony
through whom they claim, have owned or occugied the laud north
of 2nd adjoining said lots numbers six and seven for a great num-
ber of years past, and when the said Eliza Anne Eleauor Ham
applicd to bave the uaid patent issued to her after the death of the
widow of the said Tumothy Thompson (whose widow was his
devisee for life) a member of the Legislative Council, resident in
Lennox and Addington, was employed to oppose and prevent the
issuing of said patent to her, and the member of the Legisiative
Asgembly for Lennox and Addington was also employed for ihe
same purpose, aud also to endeavor to get the patent for part of
said lots issued to a person through whom the defendants Lasher
and O’Donnell claim some of the said adjoining land to the north:
that from the opposition thus made by those two members and the
time occupied by the department in investigating into and deciding
upon the matter, the issuing of said patent was delayed about
eight years after the final order in council for its issue to the said
Elza Anne Eleanor Ham had been made : that deponent had often
been credibiy informed, and had good reason to believe, that
before and sinco the issuing of said patent to his wife, both the
said members of parliament had often, in the hearing of numbers
of persons liable to serve as jurors in said united couaties, publicly
said that the =aid Eliza Anne Eleanor Ham would never recover
possession of said lands in said patent, or that she ought uot to
recover the same, snd that the Government ought not to have
granted the said lands to her, or words to that effect; and both
theso gentlemen said the same thing in deponent’s presence, and
thus thesc two gentlemen, without any intcution of doing any
wilful injury to the plaintiffs or their cause of action. or of ob-
structing the course of justice in the matter, bave unintentionally
been the means of creating and have created a very great and
general prejudice throughout said upited counties against the
plaintiffs’ right to recover, as those two gentlemen were and are
very much respected in gaid united counties, and much looked up
to, and what they said on this subject was implicitly believed, and

skip, but whe died beforo the patent issued therefor: that the | has had and still has a very great effect on the minds of those
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linble to serve a9 jurui< in said united counties: that cwing to

the peculiar formation of the smd township, and of some ot the.
adjoiming townships in the sauq united conutiew, aud to the man-
ner 1 which they were originally laid out by the Government
(vome lots never having beea run out upen the grouad, but, as in
this case, only laid out on a plan} there aro a great number of
gores aud irregular blocks ¢f land, which, 1n a great many ca-cs,
appear to huve been taken pessession of by the owners or occu-
pants of somo of the ndjoining lots, which possession, in many
rases from length of time, bas dobarred the ownor with a puper!.
title from obtaining possession; in other cases the owners ori
occupants of the adjoinmng lots have quarreled amongst themselves
about the possession of such gores and irregular blocks of land,
and oa the whole they have been the source of much litigation and

discussion among the mhabitants of said united counties linble to

serve a3 jurors, und deponent was informed and had good reason

to believe, that it is nlmost impossible for a nnn-resident ever to,
recover by law possession of any such disputed gore or blocks, no |
matter how clear be may prove his title thercto: that most of the '
defendants had not oniy told deponent, but had puablicly asserted
and declared that uo matter what the plaintiffs prove at nisi prius'!
a jury could not be got in said united counties, the whole number

of which would agree on a verdict for plaintitfs: that deponent

had been repeatedly told the same thing by dozens of other per-‘
sons resident 1 said united gounties, and in fact by almost every

such person from whom he made enquiry, and that he had good .
renson to beheve, and did verily believe such to be the fact: that |
the several defendants’ relatives and connections by marnage and
otherwize are very numerous, and mostly resident within said,

even unti] the next fall assizes, of 30 lang: that the plamotfs had
goad resson to beheve and venly did beheve, that unless the sanld
cause were tried ~oon that they would be deprived of the bhenefit of
the esudence ot the said Joseph (ionsoles: that the Honorable
Adam Wilson, the justice sssigned to tuke the next assizes in and
for the snid winted countice, was once engnged ns caunvel fur tne
platstits in the cause, and, therefore, refuses to try aml will not
try sawd enuse s that Turonto 18 the only place where pluintiffs can
procure at the <amne time the attendance of all such witnesses ny
aro necessary fur them to substantiate their cuse @ that the appli-
cation was made bona fide for the sole and only purpose of huving
o fair and impartial tnat of the cause.

Robert A Hirrison phewed caugse  Ie filed an affidavit made
by defendant Lasher wherain it was sworn :

That there 1y no gore or space, except the nliowance for road,
between the firsy nnd second concessions of the towuship of Svuth
Fredericksburgh, 1 the county of Lennox and Addiugton, between
lotg six aud scvern, in those concessions; that the defendant, Wm.
U'Donuell, at the time of the cowmencement of thig suit, Wws3
merely it occupation of part of the said lot number seven, in the
sscond  ncession, as tenant, but, having no title or extate, ho did
not Jefend this action; that at the second trial of this cause, there
was vo frawl on the part of the defendants in empannelling the
jury, nor was there any misconduct on the part of one of the
jurors in answeriug to and being sworn in the name of another;
that the juror chal'enged was named Rumbough, and the jurer
called was named Trawmpour (but pronounced Trumpo), and, owing
to the similarity of the names, and the inhistinet manner of ealling
them over, by accident the juror Rumbough was sworn; that

united counties, and that great numbers of them have taken grcut' before the clo-e of the said trial, on tho sccond day thereof, the
paing and troudble to circulate within the snid united counties, plawtiff, Johu V. Hlam, discovered the mistake, and yet elected to
unfounded reports prejudicial to the justice aud honesty of the, proceed with his case; that depooent has a good defence to this
plantiffs’ claim to snid lots, and of the manner in which the pmeml action on the merits, and holds his title to the land sought to be
therefor was obtaived, and that they have succeeded to a very recovered, or u portion theieof, under patents from the Crown,
great extent in creating an extraordinury prejudice agaiust the : granted long previou-ly to the plaintifis’ patent, snd upon that
plaintiffs in said united countics, and that they are continuing to | ground, and from froof of original monuments and surveys, the
endeavor to prejudice the persous liable to serve as jurors in said | plmutiffs were defented at each of the said trials; that depo-
united counties against the plaintitfs, and against allowing the ' nent never slleged to the jury at any of the said trials that the
plaintiffs’ claim to the said land, in which deponent fears lhey} Government Lad isswed any patent to the said Eliza A. E. Ham,
have 80 far succeeded as to preclude the possibility of the plain-' a8 8 reward fur the political services of her husband; that depo-
titts getting a fair and imparual trial in said united counties ; that | nent never empluyed any member of the Legislative Council or of
since the first trial of the cause at Kingston, it had excited n con- ’ the Legisiative Assenubly, to oppose the issuing of any patent to
siderable discussion among the inhabitants of said united counties | the said Ehza A E Ham, but had heard that the Hon B. Seymour
hiablo to serve as jurors thevein, nlmost every one of whom ) bad land in the first concession of South Fredericksburgh, and was
deponent had good reason to believe had made up his mind upon] unwilling to be disturbed in his pescession, as held by the sncient

the case: that owing to the facts aud circumstances mentioned, |
and owing to other facts and circumstences, and to the fact that
the plainutf« have already bad & cousiderable litigation against
parties in pussession of other lands of the said Ehiza Anupe Eleanor
Ham in South Fredericksburgh, & very great and general preju-
dice exists throughout the said united counties against the pliin-
1iffs and against their right to recover the said Jots, so much so
that the plaintiffs could not ressonably expect a fair and impartial
trial, 1f the same be had within the said wmnited counties where
such prejudice does exist, and thatif a chanze of place of trial
Le refused to the gaid plaintiffs, it will ju fact amount to 8 denial
of justice to the pluntiffs: that John Stoughton Dennis, A B.
Perry aud Johd Shicr, provincinl iand surveyors, are all material
and necessary witnesses for the plaintiffis on tho trinl of the cause,
und that the plaistiffs could not safely proceed to the trial thereof
without the evidence of each and every one of them: that owing
to the oflicial employment of the said John Stoughton Dennis as
Brigade Major, the plaintifis were unable to obtain hig evidence
at the Inst two assizes for the said united counties, aud that plain-
tufty could not possibly obtsin the aitendance of all those three
survegors at the Kingston as<izes again: that it is almost impos-
tible to obtain the attendance of the sad Jobin Stoughton Dennis,
A B. Percy nud Jobn Shier at the same time at any other place
than Torouto: that Joseph Guneoles is & material and necessary
witness for the plantiffs on the trial of thhs cause, and that the
plantiffs could not safely proceed to the trial thereof without s
cvidence o that he isvery old and 1ufivm, and although subpoenaed
at the last trial of this cause, be then was too wesk to attend
aud believe that he not hikely to survive any length of time, or

survey and buundary of his land n tkat township ; that deponeut
did not believe that any member of Parlisment hsd ever in any
manner spoken to or influenced any juror at any of the said trialy,
and at the Iasi trial no single special juryman came from the town-
ship of South Fredericksburgh: that deponent did not ki iieva that
any member of Parliament, except the Hon. B. Seymcur and
late David Roblin, E2q., took any interest in this cause —the former
by reason of lus having land in the wicinity, and the latter from
his Jocal knowledge of the circumstances—that the said Hon. B.
Soymour bad fur many years past left the said counties, and now
resides at Port Hope, and the said David Roblin war Zefented as a
candidate for thio sgid county of Lennox and A. dingten in the
year 186}, and had new been about a year decedsed ; that depo-
nent had had no lLitigation about sny land in Soutk Fredericks-
burgh until tho present suit, which deponent believed and had
been informed was brought and persisted in for the purpose of
compelling the defendants to buy off the plaintiffs, and it is not
true that new residents have difficuty in recovering possessron of
any gore or bluck of land in that township if they can prove a
good title therctu; that deponent had never told the sad John V.
Ham, nor has depunent ever publicly asserted or declared, that, nc
matter what the saud plaintifis prove at Nisi Prive, o jury could
not be got in s.anl umted counties, the ¢« hole number of which
would agree vn a verdict for the said plaiotiffs; that no prejudice
exists in the ~ail umted counnes aganst the plaintiffs and it is
not true that almaut every cne lizble to serve a8 jurnrs had mude
up bis mind, and furtho~ that as fair and impartial & tri) coulid
be had in the said umted counties as in any other; that the cause
had alwags bueep deter niped by the said three several juries on

o
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questions of fact, and the proved existenco of kunown posts aod '
wonuments, and ancient blazes on the treee. tnade at the time of
the first yurvoy of the country; that John S. Dennis, A B. Perry
and John Shier, provincial land surveyors, were all examined by
the pluntifls, and were witnesses for them st the former tiinls, or
somo of them, and there was no good reason why they could not
attend agnin at any future trial in the said umted counties, nnd
that the said A B. Perry and all of the defendants exgept ono
reside ia the sxid united counties ; that the plantiffs neglected to
bring oa the said cause at the last fall assizes, held at the said city
of Kingston; that the said Joseph Guosoles was not called at the
first or last trials of thig cause, and is now said to be out of his
mind, and coufined to & room for safc keeping, aud the evidence of
the said Joseph Gunsoles was quite immaterial; that deponent had
heen put to euormous expeuse in Jdefending the cauvo and procur-
ing witnesses, aud the expenses will be much increased by taking
the trial of the said cause to Toronto; that one of the defendanty’
witnesses resides in the township of Thurlow, in the adjoiring
county of Hastiogs.

Mr. Harrison also filed the affidavits of John Fitchett and Martin
Hough, two others of defendauts, to the same effect as the fere-
guing, aud in addition denying that any attempt had been made or
intended on Mr. Ham's life, but, on the contrary, when he went
to the land in dispute with the surveyors, was shown tho origi-
nal posts and afforded every opportunity of surveying the land.

Mr. Harrison then argucl that so far as any prejudics against
plaintiffs or their cause wae alleged to exist in the counties where
tlio venue was laid, that nothing of the kind was shewn to exist,
though pluintiffs, baving an exaggerated notion of their own cause,
and of the attention paid to it, no doubt reaily believed the proju-
dice to exist. He contended that it was not clearly and satisfuc-
torily made out, even by plaintiffs’ own affidarit, that an impartial
Jjury could not be had at Kingston; and uoless it were s9, no
chunge of venue ought to he effected. Davies v. Lowndes, 4 Bing.
N. C 711, Thornton v. Jentungs, 7 Dowl. P. C. 449; Seely v.
Lilison, 8 Dowl. P. C. 266 ; Doe Hickman v. Iickinan, 9 Dowl.
P. C. 3G4. But even if that were shown by the plaintiffy’ affida-
vit, still his affiduvit was in that respect contradicted, and that
owing to the contradiction in the afiiduvits tho court ought not to
interfere. Doe dem Lloyd v. Williams, 6 Bing. 205. So far as
Brigade Major Dennis was concerned, Mr. Ilnrrison argued that
the mere inconvenience to a public officer of attending a trial isno
ground for a change of venue {Bucknell v. Plallips, T Scott, 274),
and that, so far as Gunsoles the iufirm witness was concerned,
what was alleged was a ground for a commission to examise bim,
rather than for change of venue. (Con. Stat. U C cap. 82, sec. 19.)
He adwitted the fact of the judge of assize having been once
connsel for plaintiffs, and refusing to try the cause, was & more
f :rmidable ground. but submitted that os plaintiffs were suiug for
the recovery of land, and pot of & debt, and bad themselves
allowed more than one assize to pass without going to trial, they
should delay to the fall assizes But in case a change of venne
were determined upon, bhe said it should not be to Toronto,
but to Hastings, or some county adjoining the county wheré the
land is situate (1 Chit. Archd. 9 Ed. 278}, and that uuder any
circumstances it could only be on payment of the costs of the
application, and extra costs of defeudants’ witvesses, and plain-
tiffs” undertaking, if successful, not to tax against defendants the
extra costs of having a trial in Toronto. (County of Ontario ~.
Cumberland, 3 U. C. L. J. 11; Cemcfordv. Daly, 11 Ir. Com. Law
Rep 62.)

J. V Ilam, contra, argued that the cases upon which the defen-
dants relied were cases altogether distinguishable from the present,
for in none of them was it shown that there had beea three adverse
verdicts set aside by the court. e submitted that the fact of
defendants having riotously attempted or threatened to take his
life, was per se o good ground for change of venue (Jones v Price,
7 Dowl. P. C. 13; Rey v. Long. 4 Jur. 172), and that without
imposing any terms oun plaintifts (74 ); but that whether it were
or not, the retusal of the judge to tiy the cause was without more |
a «fficiest ground for change of place of trial (MeDonald v Pro- |
vins ol Lue Insurance Company, 4 U C L J 20); and thtf the |
venae were changed on this groaad, as the plaintiffs were in vo !
wanner to blame, the change should be without terms (16.). el

argued ageinst a change of venue to Hastings becauso of s ina-
bility to procuro tho attendancoe of his principal witnesses at any
other place thun Toronto.

Mornizox, J.—In view of all tho circumetances of this c¢ase,
and particlarly in view of the fact that the judge aprointed to
hold tho next nsiizes at Kingston, for good reason, refuses to try

“ this enuse, | have come to the conclusion that plaatifis are entitled

to have the place of trial chaoged. 1 fiud, upon reference to the
cases cited, that even in local actions there is nothing wmaking it
obligatory upon mo to change the venue to an adjoining county
only. I think that the next trial had better take place in the city
of Toronto, and I shall give the defendants the option of having
the causo tried either before o city or a country jury. Nothing
more remains for o to deterrino but the terms. I do not think
I ought, under the circumstances, to mako plaintiffs pay tho costs
of this application ; but shall make the costs of the application
costs in the cause. I am clear, however, that if plaintiffs persist
in desiring a change to Toronto, they ought to pay defendants not
only the excess of costs in the aggregato for the attendance, mile-
ago and eapeases of defendants’ necessary witnesses called at the
.rial, over what would have been incurred were the trial to take
place ‘n Kingston ; but in the event of plaintiffs succeeding should
taX ne more costs for attendanco, mileage and expenses of wit-
ueszes on their behalf, thanf the trial were had at Kingston, I
therefore, muke the summons absolute upon these terms.
Order accordingly.*

Sarrer v. McLeoo.
Change of venue— Political feeing of parties—No ground.

The fact that the question for trial in an interploader Issue s the alleged 1asol
voncy of a suember of patliamunt at the timo of an alleged assignment of raad
stock, coupled with the circumatance that one of the partles to the ault con-
tosting the question of insolveocy is a political opponent uf bis, I8 ot a ground
for chauge of venue, although it ba shown that a verdict was rendered which
the court afterwards set aside, but rather a ground for the surmmonlog of a

spucial jury.
pocsJony {Chambers, Feb. 20, 1864.]

Defendant obtained a summons ealling on plaintiff, her attorney
or agent, to shew cause why the venue in this cause should not
be changed from the county of Esse* to the courty of Middlesex,
and why the declaration should not be nmended accordingly, and
all further proceedings herein in the county of Essex, up to the
entry of judgment in this cause, sheuld not be stayed, on grounds
disclosed in said affidavits filed.

The principal affidavit filed was that of the attorney for the
defendant. Hu swore that he was defendant’s counsel at the trial
of tho cause, at last Escex Assizes, when a verdict was rendered
for plaintiff, which verdict had sinco been sot aside and a new
trial ordered ; that notice of trial had been given for next Essex
Assizes; that the cause isan interpleaderissue, the defendant hav-
ing & judgment agiaust one Arthur Rankin, caunsed certain sharesin
a gravel road joint stock company to be taken in execution, and a
claim the. ~to being made by the plaintff, the issue was ordered ;
that the case 1oe the plaintiff restsalmost whotly on a transfer made
by the said Rankin of said shares to John Salter, of whom plaintiff
is administratnix, and the main question at said trial was whether
said transfer was void under the statute respecting assignments
by insolvent debtors; that the evidence conclusively establisbed
Raukin’s insolvency at the time of making the assignment ; that
there was no cvidence to the contrary; that his Lovdsbip, Chief
Justice Richards, directed the jury to find whether «aid Rankin
was or was not then insolvent, and tho jury said that they were
not satisfied that such was the case; that for several years past
there hal been a dispute in Essex respecting the fitness of the
defendant or the said Rankin to represent the said county, in the
Provincial Parliament ; that said dispute influcnces particularly
the class of men from which the jurors are sclected ; thet depo-
nent heard a great deal during tho said last Assizes from juraers
of the influcuce of this feeling in the decision of the cguse; that

* D feadanis exercised the optien of having the canswe tred wfore a country
Jury. and <o the order was inade that the trind o the cause should tahe place
the city of Torvtite betne a Jury of the united conntet of York and B el, iustead
of at thae city of Kingstun, 1o the umted connties of Froutenac, Lennvx and
Addingion, upon the teims above speaificd —Eos. I J



March, 1864.] LAW JOURNAL. [Vol. X.—77

deponent hud no doubt whatever this feeling wns the sole cansei  After tuhing time to look into the authorities
of the extraordinary verdict rendered at that Assizes; that he had:  Vaxkor cuagr, C.—This bill isfiled 1y the plaintiff to be relieved
no doubt whatover that an impartial trial of tho cause could not | from lintahty upon a bond exccuted by him as security for oue
under ordinary circumstances be had in the county of Essex. i Acton, for the proper discharge by the latter of his dutiesas o

Defendant also made an affidavit, in which he sworb he wa8 collector of her Majesty’s customs. Upon thix bond the Crawn
satisficd from conversations with many parties in reference to the - has recovered judgment at law for actual defanlt in paying over
verdict rendered in this causo at the Just Assizes, and from bis:money, nntwithstanding certain defences urged by the now plain.
knowledge of the fecling which actuates a large portion of tlnc‘m}'_ The bill prays for an injunction to restrain the Attorney-
commuonity from which jurors are takenm, that the verdict was' Generalfromproceedingupon this judgment. The Attorney-General
given in consequence of an impression that if eaid Rankin was|demurs, among other things, to the jurisdiction of the court. No
proved to be insoivent such proof would have an injurious effect [ case is to be found in which such relief as is sought here has ever
on his political prospects, and thut he (deponont) was satisfied 8| been given by the Court of Chancery. All the text books which
fair and impartial trial of the cause could not be had in the!treat of the subject negative the right of the Court of Chancery to
county of Essex. decree direct rehef against the Crown, when the contest is symply

Robert A. Harrison showed cause. He argaed that the state- |one hetween it and tbe subject. Blackstone’s Commentaries,
ment of the fact that McLeod und Rankip were oppesed in poli- | Chitty on Prerogative, Maunuing’s Exchequer Practice, Broom’s
tics, coupled with the suggestion that in consequence an impartial Legal Maxims, all speak broadly to this effect.  In Priddy v. Roze,
trial of the cauass could not be had in Egsex, was no ground for |and Brown v. Bradshaw, Prec, in Ch. 7, 163, the same doctrino
changing the veaue from a county 8o extensive as Essex, and|was admitiea: and only in cases where the rights of the Crown
where there were as many persons of one particular shado of |have come incidently in question, and the Attorney-General has
opinion as the other, but rather a ground for having the cause heen brought before the court to protect them ; or in cases where
tricd by a special jury. e referred to Seely v. Elleson, 8 Dowl. | the Attorney-General has submitted them to be dealt with by the
P. . 2066. court, has a decree ever been made by which those rights were

Jr. Prince supported the summons, impaired or interfered with. There are some cases in which

Morrisoy, J.—I cannot accedo to this upplication It seems | decreces have been made aganst public officers discharging duties
to me, upon the authority of Seely v. Elleson, that I must discharge | under the Crown, who have been rather in the position of stake-
the sumwmons. 1f there js really any foundation for the state- | holders or trustees for the public, or individuals claiming to have
ments made on the part of the def+adant, bis remedy would appear ! certain rights and privileges with which these officers were inter-

to v¢ the summonivg of a special jury. fering or permitting interference, a8 in the case of Rankwn v.
Summons discharged. | Ifuskisson, and the case of Ellis v Euarl Grey, 6 Sim. 214,

O The claim of the Crown sgainst the plaintiff is one relating to

- T the revenue, with which in England the Court of Exchequer, and

CHANCERY. 1 this country the Courts of Queen’s Bench and Common Pleas

have peculiar power to deal. The statute 33 Heo, VIIL, ch, 89,

(Reported by Arex. GrANT, Beq., Reporter to the Churt.) gec. 65, directs in what courts (the Court of Changery not being

oue) debts due to the Crown shall be S\f\ed l!“m-. Sectionh 7(‘;) pro-

. . videy, ¢ that if any person or persons of whom any such debt or

Msrer v. ATroRsEY-GENERAL. duty ’is at any ﬁmyo x()!cumndedpor required, sllege, yplcnd, declare,

Jurlsdiction—Remedy of subject against the Crovn. or shew in any of the said courts, good, perfect, and sufficient

The dofendant was surety to her th'l!hondtbe bond of A.,a customsofficer. A.[canse and matter in law, reason or good conscience in bar or
ded o de

tecamo a defaulter and abe Jant Laing sued at law oo the

bon 1 set up the equitable deteBor, that when the boad wWes executwd by him discharge of the.enid debt,” §zc., then the said courls shall have
bis prlucipal was in charye of the small pory of Bruce Mines: that the boud | full power o adjudge and discharge the perwon so impleaded.”

w&m gms nod exes m;d o:-ily :n ;‘eswct o{z that olﬁlc«; ; thlat the gov:rnment ?atd &e.  Under the authority of this section the Court of Exchequer
afterwards romuved tl o prigeipa to another po:t where arger custorrd receipts | - H 3 3
wero collectod, and where consequently tho sixk was groatet, snd whore the | 10 Eogland has frequently granted relief against the strictly legal

alleged defateation occurred. The express torms of the bond wore however in | claims of the Crown. All the ceses which were cited tu me in
respuct of the office of collector of custowy In Canada, without avy referedos to | gupport of this bill were cases from the Exchequer, and it scems
lizuco Minew, and the ploa wan Buld bad on ;{f{;";;{;',y",’;",’,’ggc‘;;’:{h"{,g“;‘;; reasonable and convenicnt that the whole matter shonld be disposed
and praylog for 3 stay of proceedings at law, or similar relief against the | of there when on grounds of equity the court can stay its legal
Crown " Held, that thls court has no yurisdiction to grant rolief in the premises, [ process  The Court of Exchequer has long claimed and execised
tho rights of ths Crown buicg brought directly in question, an equitable jurisdiction in matters of revenue, and wihile the
The bill in this cause was filed by Daniel G. Miller, under the | Attorney-General wos procecding by a sc1 fu., or an extent on the
circumstances set forth in the head-note, and in the judgment of { one side of the court, matter in equity might be shown on the
his lordship the Chancetlor. The facts are fully stated in the |other side why the legal process should not have cffcct. The
action at common law, Repma v. Mller, 20 U. C Q. B. 485, The | Listory of this jurisdiction is traced and its character explained
Attorney-General baving demurred to the bill the demurrer came | in the very interesting and elaborate judgment of Pollock, C. B.,

on fsr argument. in Attorney-General v. Halling. Much valuable information on
J. W. Gwynne, Q. C., for the plaintiff. the same subject is to be found in the case of the Autorney-General
Iodgins, for the Attoney-General. v Sewell. A difference of opinion has picvailed in England as to

The following authorities were referred to in the argument: |the cflect of the imperial statute, 5 Victoria, cb. 5. In the
Priddy v. Rose, 3 Mer. 86; Atlorney-Generalv. Halling, 16 M. & | Attorney-General v. The Corporation of Londen the Msster of the
W. 687; Attorney-General v. Sewell, 4 M. & W. 773 Rankwe v, Rollg thougist that all the cquitable jurisdiction of the Court of
Huskrsson, 4 Sim. 13; Taylor v. Attorney-General, 8§ Sim. 413 ; | Exchequer, as well in matters of revenue ns otherwise, was by
Colebrooke v. Attorney-General, 7 Price, 146; Rogers v. Maule, | that act taken from that court and tranferred to the Court of
3Y &C. 74; Attorney-General v. Lambirth, 5 Price, 386 ; Kvans | Chancery. Some obscrvations favouring this view were made in
v. Solly, 9 Price, 6255 Attorney-General v. Galway, 1 Molloy, 95; | the House of Lords on the hearing of the appeal in that case, as
DBarclay v. Russell, 3 Ves 425; Penn v. Lord Baltimore, 1 Ves. | veported in 1 H Lds., 440: but peither then, nor on the hearing
446, & 3 W. & T. 767; Pawlett v. Attorney-General, Hard. 467 ; | in the court below, was it necessary to decide that question: and
Reeve v. Attorney-General, 2 Atk. 2233 In re Holmes, 2 J. & H. ! Lord Cottenham expressly reserved kis opinion upon it In the
527 Moltmes v Regina, 8 Jur. N. § 76 ; Maowng’s Ex Prac. p | Attorney-(Ghneral v Hulling, the learne.d Barons of the Exchequer
87 Blackstone’s Commentaries; Chitty on Preragative of Crawn | dehiberately considered the subject. and came to a clear conclusion
840: Broom’s Legal Maxuas, p. 575 Linperial” Acts, 83 Hen | that they still ietained their equitable jurisdiction in maitters of
VIH, cb 89, sec. 553 23 and 24 Vie. eh 343 5 Vie, ch 5;:revenue; awl, accordingly, intbnt casc they exercised it. I fullow
Provincial Acte, 34 Geo. HL, ch. 23 7 War. IV, ch. 2, aud Con. | this decision in preference to the view of Lord Langdate. I think
Stats. U. C, chs 10 & 12, it better conmdered, and, until overrauled by a higher authority
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binding: and, moreover, the reasaning in sapport of it ecems to
mo very strong  The eorsequence of this holding wonld bo th.t
the peculinr cquitable jurisdiction of the Court ot Exchequer in
matters of resenue was not by that statute tranvferred to the Cours
of Chancery, It 1t was, it might bo contended that under our
act, 20 Victoria, ch 36, gec 1, the Court of Chancery in this
province posseased the same powersz ns these transferred from the
Exchequer to Chancery, uader the imperial aet of 6 Victorin
Even 1t this were so, it would not follow that the Court of Chan-
cery hero was tho sole tribuual in which parties to claims by the
Crewa in respect of revenue could hnave relief, or would at all
interfereif the court of common taw hnd power to do equity. The
statute 34 George L, cb. 2, wiuch constituted the Court of
King's Beach in Upper Canada, appears to me to have givea to
that cuurt ull the pewers which the Court of Exchequer in Eogland
then possessed *in the matters which regard the King’s revenue;”’
although the language of the act, by which this power is, as [
think, conveged, is open to somo criticism. Tho imperial act of
6 Victoria could not affect this jurisdiction. The matter in dispute
here is one which specially regards the revenue, and in respect of
which I think reltet cau unly be obtained ‘o the Court of Queen's
Bench bere, where the proceedings nt law are carried on, or’ by
petition af right.  T* *~ not for 1me to do more than to intimate to
the pluntiff the mode of proceeding by which he may establish his
equity, if any, to relief.  The Court of Queen's Uench will judge
ot 1ty own powers and jurisdiction, and settle the form by which, -
1f at all, its equitable aid can be invoked.

Fiuding that [ have no jurizdiction in the matter, T ahstain from
expressing any opiiiot upon the merits of the case as stated in the
bill.

Demurrer allowed.

Norwict v. Tug ATTORNEY-GENERAL.
Jurwh.anmx of courl— Rervedy of sulpect agawnst the Crowen,

The municipality of Nurwich became suretica to tha Crown for moneys adranced
to a railway company. ‘The property and functious of the company were altered
avd interfered with by acts of parhanient, and the company tiuaily united with
another  The completion of the rat!way theeugh the township of Norwich was
thuasndetinitely postpourd, and the advantage cxpected 10 be derived by the
tow aship, whea 1ty muniaipality became indebted to the Crown, was not
tealised.  The gosernment having taken proceediogs for the collection of the
st secured, the muntelpality fited & LU to stay such proceedings  Tleld,
(ollowing the deirion i Mdler v, Attorney Generall) that thas court has no
Junisdiction in the matter, and that the equitable junxdiction in matters of
rovenue su thix province, at the suit of a «ibject, resides fu the superior oourts
of comton law, if at all, and oot in this court,

‘The plaintiffs in this suit were the Corporation of the township
of South Norwich, the defendaunts were the Attorney-General for
Upper Canada, the Corpoistion of North Nerwich, and James
Carroll, Exg., sheriff of tue county of Oxford.

The bill set forth several acts of parlinment establishing, and
otherwise affecting various railway corporations, and from the

matters at length alleged, itappeared that the provincinlact 10 & 11

Victoria, ch. 117, after reciting in its preamble the expedicncy of
constructing & railway from Woodstack to the shores of Lake Erie,
at some point between Ports Dover and Burwell, provided for the

Company,” with corporate seal, capabihity of holding property for
the use of the company, power to lay a track, construct a harbuur
at terminus, &c

The works of the company were to be commenced within five
Jears, and completed in ten, or the charter forfeited. That by
statute 16 Victoria, chapter 23Y, it appeared that the works
having been delayed, the time for completion was then extended
to two years, the company allowed to carry the Read to Dunoville,
and the capital stock aunthorised to be increased to £500,000 and
the company permitted to borrow money to build the road. That
the 16 Victotiy, chapter 23, authorised municipalities in Upper
Canada to raise money by debentures upon the credit of the
municipal loan fund o aid public works.  Upon any municipality
becoming indebted under this act, provisions are made for requir-
ing 1ts officers to levy the amount due at the requirements ot the
Recewer-General  When defauwst was made for two months the
Governor-General’s writ was to 1ssue to the sheriff of the county,
and the debt levied as a tax upoun the ratepayers. At the date of

|

l

erection of ¢ The Woodstock and Lake Erie Ratlway and Harbour .

) tho passing of these acts the township of Norwich was undivided,
tand the proposed railway would have run through it, and by o
by-lnw made the st of December, 1852, tho township council
determined to lend £50,000 to the railway company, aud that the
same should be raised on the credit of “he mumcipal luan fund.
Debentures to that amount were issucl by the government in
favour of the company, who gave theawr 1 ond to the township to
indemify them, nnd the townsbkip beca 10 the debtors of the
govermoent. The company agreed to pay tho township interest
at the rate of six per cont. per annum on the amount of the
debentures, and the balance due, at the ¢ spiration of thirty years.
Other neighbouring municipalities made simslar arrangements with
this railway and the government, 8o that the directors had £145,000
of debentures at their disposal.

Working was re-commenced, but the partios disagreeing it was
abandoned, and the roasd was still unfinished. It was alloged that
£350,000 would bo required to render it available, tho money
already expended had becomo lost, the country through which tho
works passed had been rather injured than benefited by them in
their unfinished state. By 18 Victoria, ch. 179, the company were
conditionslly allowed to extend their raiway to the Suspension
Bridge. and from Port Dover to St. Thomas. The capital was to
be raised to the sum of £1,000,000, and tho compauy was author-
ised to amalgamate with any other similar company.

The plaintiffs complained that this and some other alterations in
the Inw of incorporation of this compaay thea made were to their
prejudice.

By 13 Victoria. chap. 192, azother million of pounds was to be
raised for the Awherstburgh and St. Thomas Railway Compauny,
and the track was to run from St Thomas to Amherstburgh ; that
thio ton nship of Norwich was then divided into North and South
Norwich, which were still hetd jointly liable to the government for
the debt, Lut liable to contribution as between themselves; that
by 19 Vic, chap. 74, shareholders desirous of being relicved from
their responsibility to the Woodstock and Lake Erie Railway Co ,
were allowed to relieve themeelves on surrendering tie stock they
i held, and many of the stockholders took advantage of this, and by
this means the plaintiff’s security against the company was
materially lessened. This having been done with the consent of
the government, the plaintifis allege as a ground of equitable
relief, that the Woodstock and Lake Erie Company, and the
Ambherstburg and St. Thomas Company amalgamated in February,
1858, with & joint capital of two millions of pounds, and the title
of * The Great South Westera Railway Company” was then as-
sumed ; which algamation was effected by written agreements
between the companies, and one of the provisions of the ugreement
permitted a delay in the completion of the Woodstock and Port
Dover road, which was prejudicial to the plaintiffs, and being done
without their consent was also charged as a ground for rvelief.
This arrangement was subsequently coufirmed by the statute 22
Victoria, ch. 113, and by the b6th section of that nct the capital
" was tncreased to $S10,000,000 ; and that other clauses in this act
worked stiil further damage to the plaintiffy, in effect postponing
the construction of the Woodstock and Erie road indefinitely.
That the 22 Victoria, ch. Y0, incorporated the Nisgara and
Detroit Rivers’ Railway Companyg, from which lines were to run
in oue ditectinn to Fort Erie, and in the other, to Awmherstburgh,
cavering thus the proposed line of the Woodstock and Lake Erio
rond. New regulations for the management of this company were
enacted, and as these materially varied the terms of the agreements
subsisting when the plaintiffs became indebted as such sureties,
thev were set forth as grounds for relief. The property more-
over, of several of the former companies, of which this was the
successor, was vested in this company, and this included the
revenues of the Port Dover Harbour. This railway was to be
completed in five years  That thereby the company, to aid which
the township of Norwich incurred their present lability, in fact
never came into practical eperation—that its properties and func-
trons were ut various times a'tered and interfered with by the
lezislatuie, and its identity at length destroyed by incorporation
of 1ts privileges, remmning estate, and line itse!f with the last
mentinned eompany

That the Woodstock and Lake Erie Company paid the Crown
only the first instalment on the loan, and now, notwithstanding
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that damage, rather than ndvantago, had accrued to tho plaintifiy
from the r. ilwsy works, the Governor-Generai’s warrant had been
ineued to tho sheriff reqnizing him to levy by assessment, sums in
the aggrogate amount'og to $8,700, and intercst, this being for
instalments due in 18{9-60.

The bill prayed for & declaration that the sums claimed ought
not in equity tobo levied, and that tho « riff might be restrained
from proceedings under the Crown writ.

The Attorney-General in this case, instead of demurring, a3 was
done in Miller v. Attorney-General, put in an answer requiring
proof of the facts alleged, nnd slso raising the question of the
court’s jurisdiction as against the Crown. Tho other defendants
raised no material questions in their answers.

Evidence was taken and the cause heard at Hamilton before his
honour Vice-Chancellor Spragge, at the fall sittings in 1863.

Blake and Kerr, for the plaintiffs.

McGregor, for the Attorney-General.

The same authorities were cited as are referred to in Miller v,
The Attorney- General.

8raaaag, V. C.—The judgment of his lordship tho Chancellor
in Miller v. Attorney.General decides ngainst the plaintiffs the
question of jurisdiction raised by tho answer and argued before
me in this suit ; unless the jurisdiction can be sustained upon the
ground that the Governor-General, whose warrant to levy therato
upon the municipality is sought to be enjoined, fills tho character,
quoad this act, of an agent of the legislaturs, and not as repre-
senticg the Crown.

I do not think the jurisdiction can be sustaiced upon this
ground. Itis tho right of the Crown, as representing the public
revenue of the province that is brough’ in question. The warrant
of the Governor-General is merely part of themmachinery by which
the revenne ig, in such cases to be collected, the Receiver-General
and the Secretary of the province being also instruments used in
the process of its col'ection.

The frame of the bill is also against the plaintiffs’ position.

It is tho Attorney-General that is made a party defendant, and,
of course, as the proper officer of the Crown. The 78th and sub-
sequont paragraphs of the bill, in terms state the equity as against
the Crown, apd the first branch of the prayer is, * that it may be
declared that the said liability is no longer subsisting, and that
the Crown i3 no longer eatitled to levy any sum from yow: com-
plainants in respeet thereof.” T think the bill is properly framed
48 it is, and that tho Crown properly represents the public revenue
whether the mode of its collection be by warrant of the Governor-
General or in any other mode.

I Lave not considered the general question of jurisdiction, as
that point is res_judicata by the decision of Hiller v. The Attorney-
General. It certainly isap anomaly that the equitable jurisdiction
in matters of revenue at the suit of a subject in this proviuce
resides in a court of common latw, ¢f 4t all, and not in a court of
equity.

RoBinacy v. Brers.®
Asrignee of morigaer’s execulors~-Their power (o asngn morigages—Con. Stat. U.Q
tap 87, xec. b= Partwr
Hild, 1. That under the Cou. Stat. U. C. cap. 89, sec. 5, executors of & decearsd
mo; 00 Dave no power to aell or assign the legal estate §n the land, but only
0 relvase or convey the legal estateon the money being pald.
3. That the executor is a necessary party to reconvey the legal estate, on the
money belog paid to such assignee.
In this case the bill was fled at Belleville by the plaintiff, as
assignee .of the executors of one Hubbs, deceased, the mortgagee
of certain freehold property, claiming, as such assignee, to be
mortgagee of said property in the place of Hubbs. No defence
was put iu to the suit, gave the usual avswer of infant defendants.
On the cause coming onr by way of motion for decree,
I{odgins, for plaintiff, asked for the usual decree of foreclosura,
and referred to Con. Stat. U. C. cap. 89, eec. 6.
Holden, for infant defendants, submitted their rights to the pro-
tection of the court.
VaxgouvgnyeT, C.—The plaintiff claims to be the assignes of
the executors of the mortgagee, and as such seeks foreclosure.

# Upheld by the Queen's Bench, in Hunler v. Farr, H. T. 27 Vie~Ebns. L. J.

Neither the executors nor the heirs-at-law of the mortgageoe aro
parties to the bilt ; but the plaintiff contends that the legal cstate
in the Innd passed to him by the assignment from the esxccutors,
and in support of this position he relies upon section 6 of chaptor
89, Consolidated Statutes of Upper Canada.

Without the aid of this statute, there could be no pretenco for
such o contenticn by the plalntiff.

The language of section 6 is, that ¢* whon any person entitled
to any freehold or leasehold land by way of mortgege has departed
this life, and his executor or administrator is eatitled to the money
secured by the mortgage, or has assented to a bequest thereof, ¢r
bas assigned the mortgage debt, such exccutor or administrator,
if the mortgage money was paid to the testator or intestate in his
lifetime, or on payment of the principal money and interest due
on tho said mortgago, may convey, releaso snd dischargo the said
mortgage debt and the legal estato in the land.”

This provision does not, in my opinion, give tho oxecutor any
power to seli or assign the legal estate in the land. It ciwply
gives him power to release or convey tho legal estate in the land,
or discharge the debt, on the money being paid; and as it autho-
riges bim to do this after the mortgage debt has becn assigned by
bim, or after he has assented to & bequest by his testator of it, 1
suppose wo must asssume that the Legislature intended that he
might discharge this duty when the moncy was paid to the party
who would be so entitled to reccive it, 1. e., either by bequest or
assignmeat. This is an awkward and troublesomo method of pro-
curing the reconveyance of the legal estate, compared with that
whick might have been bad, had the Legislature, when they per-
mitted the cxecutor to assign tho debt, given bim power alzo to
assign the security, <. e, tho legal catate in the land given in
seourity ; and this, it scems to me, they bave not donu; and it
may be doubtful whether, after even payment to the assignee of
the executor, the latter can reconvey the legal estate, though I
think, ie my construction of the statute, he can.

Of coarse the legal estate, until roleased, remzins in the heirs
of the mortgagee, and they can be compelled to convey, even
though the executors have that power uoder the statute.

Per Cur.—Bill dismissed.

CHANCERY CHAMBERS

{Reported by ALxx. Graxe, Esq., Barruter-al-Law, Reporter to the Court.)

JACESON v. JACKSON.

Sequestration— Frocess aganst tenant—Costs.

The tanant of a party agalnst whom a writ of sequestration bas fssned, wiill ba
orgered to pay to the commissioner rent shewn 1o bo dus, andalso to nttorn and
pay the accrulog rents.

This was an interlocutory application in the c¢ase reported in
the 8th volume of Grant’s Chancery Reports, page 499. The
defendant failing to pay the plaintiff certain sums due for slimony
and costs, as directed by tho decrce pronounced in the cause, a
writ of fi fa. was issued against his goods.

The sheriff proceeded to seize certain goods on the defendant's
farm, when they were claimed by one Blaociard, » son-in-law of
the defendant, whereupon an interpleader issue was ordered be-
tween the plaintiff and Blanchard, and was tried before Sir J. B.
Robinson, Bart., C. J . in April. 1860, and s verdict given in
favour of the plaintiff, and the amounts then due were recovered.

From the evidence produced it appeared that one Jones had
been a farm labourer of the defendant, and was present as o witneas
at the interpleader trial.

The defendant Jones, and Blanchard rode home together, and
Blanchsrd then determined to leave the neighbeurhood, and Jones
took an asgigoment of & lease of defendant’s farm, formerly mado
to Blanchard.

A further sam had become due from the defendant, and a writ
of fi. fa. issued for its collection having been returned nnila bona,
a writ of sequestration was placed in the sherifl’s hands, of which
due notice had been givento Jones.

A anm of fifteen pounds having by the terms of the lease become
due since such aotice was served.
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teannt requinng him to pay to the sheriff, as commissioner, the
sum due for reat, and for an order requiring Jones 10 aftorn to
the sherf, and pay all rent, in futurs accruing under the lease,
8o loug a3 the sequestration continued ia force.

J. &, Humdton, for the plaiatiff, applied for an order on the ‘ respect of that mortgage; and it is argued, that inaswuck

a3 the
mortgages can sue the mortgagor vow for, and recover ngainst
bim, the balance of the morigage money, and the mortgagee will
then have his remedy over against the purchaser from him. ergo
the morigagee can at once bave the benefit of that remedy of the

The application was oppased by Carroll on behalf of Jones and ! mortgagor by anticipation, aad oan have & lien on the land for it,

the Jdefendant, who produced affidavita by them to the effect that,
on leasing the premises, Jones had poid insdvauco the hrlf-year's
rent now sounght to be obtained.

Jones was cross-examined, and his knowledge of the transactions
between Blanchisrd, the defendant, svd plaintiff. was proved, and
hig staterent as to payment of the rent in advance wss made to
appear incredible, or if duch psywest had been made, it was ia
fraud of the plaintiff

it was also in evidence, that in conversations relative to the
lease made shortly before this application, Jones had admitted
that the £15 would become due 8 claimed by the plaintiff.

Smith’s Chy. Prae. 1857, p 323; Daniel’s Prac. vol. 2, p.
821; Wuson v. Metealfe, 1 Beav. 270.  And ay tocosts, McKay
v. MeKav, 6 Gr. Chy. R, 389 aad Prentiss v. Brenaan, & Gr.
Chy. R. 582, wers referred to.

Esrex, V. €., befors whom the motion was made, nfter
consideration, made the order as asked, and, under the circum-
stances, also directed that the defendsut and Jones should be
fiable for tho costs of the application.

Baxx or Moxtrear v. Karenuo,

1, that under the orders of the 20th of Juue, 1881, 8 mnrtfq,:m 18 not entitlad
to an order Tor the delivery of poswession as agninal the teuants of the
:no;tgaga:’, altbongh such tenstcy may have begun after the mortgage was
wads.

This was an application by MoCarthy, on bebalf of tho Bsok of
Montreal, for an order egoinst the mortgages avd bi. tensots, to
deliver up possession of the imortgaged premises after fore-
closuro.

Bian, for o tenant who held under 8 lease made before the
mortgage, and the defendnot.

Foster, on behalf of o tenant whose term commenced after the
mortgage wad given by the lasudlord Ketchum, objected that the
order of the 29th of Juue dees not apply to tenauts, its terms
referring to the wortgagor alone.

Sruacas, V C., after consideration, refused to mnko any order
agaiust the teaants, and as to them discharged the appheution
with costs.

Forpes v. ADAMSON,
MorigageDecree for sle— Purchase by asngnee of morigegor—Iefinensy

The owner of land, after creating a morigage theroon, axsigned hls equity of
redcmption to s ddird party. who covenanted to pay off the marigage debt,
aud afierwards becama the purcharer of ths mortgaged premises, nader s decros
2t the soit of the morigagee At ihosale theamount realifed was notsafficient
1o cover the amonnt due 1o the worteagsa.  Held, that usder the drcumstances
he wax not entitled to suy Henon the estats for the defiaency.

Tiic facts are stated in the judgment.

Pizgeratd, for the pinintiff, rolied on Outer v. Lord Vouz, 2 K.
& J 659

frobert /4. Harrsron, contra.

VasgorGuxet, C.~—in this case Forbes being martgageo, under
a deeree of this conrt procured o sale of the mortgaped premises,
which was made accordingly, to one who kad purchased the estats
of the mortgagor in tho Iaznds, snbject to the mortgage, dut had
before the snle under the decree sold and conveyed awny all his
interest in the Innd to another party. The price at which tho
Iands were gold uoder the decree «as fess than the amounnt due to
Forbes on hismortgage. On seutling tho conveyance tobe executed
by Forbes 10 the purchaser, tho former cirims & right to reserve
tn 3t any clsim be may bave against the land or agaipst the
yurchaser, on account of the balance of bis morigage money ;
which he contends is, notwithstanding the sale, a lien or capable
of being made 8 lien on the lands as against the purchaser Ly
reasen of his having purchased and once owned the estate, subject
to the mortgage, and baviug thereby become linble to indempify
his vendor, tLe mortgagor, sgainat sny claim by the morigages in

and ia support of this position Otter v. Lord Vaux is cited. 1 do
not think what Forbes, the mortgagee, can on that decision sustain
the pretension he makes bero. In that case the mortgager had
exccuted two mortgages to diffsvent parties, and the first mortgageo
having under o power of sale sold s portion of the mortgaged
premises 1o the mortgagor for o less sum than the amounat of the
first mortgage, the Intter slaimed to hold them absolutely, snd
freed from the second mortgsge of bis own creation. The cours
held that he had done no more than be was bound to do when he

i got rid of the first mortgage, and theroby improved the security

fur the second mortagee ; and that he stood in no other position
than if he bad peid off the first mortgage, or paid s portion of it,
snd obtaived a rel of the premises from it.

The plaintiffl here, the mortgagee, tas to make out three things
before he can claim that the purchbaser here stands in the same
position ag did tho mortgagor to the second mortgagee in the case
cited ; and they sre:

1st. That tow "= Lostgagee in that case could havo clnimed &
lien on the Innd for the balauce of his mortgage money after
baving agreed to sell, and sold the premises to the mortgago: for
& certain sum absoiutely,

2nd. That the plaintiff has any right to put the wmortgsagor in
metion against his former vendee, the present perchaser, to
indemnify bim against the mortgagee’s claim for the balsnce of
bis mortgage money:

8rd. That the mortgagor himself can by reason of bis right to
tuch indempity claim a lien upon the premises shich the
murtgagee is about to convey.

I do not think that Quter v. Vaux will belp the plajatiff over
any of these difficuitics. I see no privity whatever through the
mortgsgor or othernise, betwaen him aod the purchaser arising
out of the previcus position of the latter ss once purchaser and
owner of the equity of redemption. The mortgagor may never
choose to nrge his ciaim to indemnity. There may be a good
defedco to it arisiag out of tesnsactions botween him asnd his
vendee, which the plaiotiff here would have po right to disturd,
and it ia new to me to hear that the plaintiff bas a right to fall
back upon the debtors of his debtor, orto set the latter in motion
against thew in order that ke way thas secare funds wherewith to
be paid. It ig & process of garnishing which the plaintiff is not
at present at all events entitled to avasl bimself of. I seeno right,
therefore, the phintiff haa to insist upon oy resereation in the
conveysuce which he is called upon to excoute.

The position and liability of a purchaser of an estats subject
to » mortgage has beeca discussed in the following cases: Forrester
v. Legh, Awmbler, 171, Tweddell v, Tiwedddl, 2 B. C. C. 101,
Buller v. Buller, 5 Vey. 534, Waring v. Ward, 7 Ves. 333, Harkand
v. Thanet, 3 M. & K. 507.

Lewis v. Joxgs.

Dismsisying bill—Fuaking seplication off the filer,

Vhers & platntilf bad Alad an irregular replication, aftorwards obtaiped by con-
zent an order Lo amend the same, 004 did Dot &0 80, and & defeadant moved to
ismnlas for ant of prosecutiod, Kheo the coars tresting e frrepular repiles.
oo as nr repbeation, ordered a soplication to be filed within two months, or
it shoold stand dlamirmed: at ibis time twoof the defendants hsd hot
shswered, a0d on the Rith of tho month the rteplication w18 amended. Your
daya afierwseds ths plalotdl? obtained an order confaso againgt the two
defsadaniz who tad not apswernd; tnder thme citcnmstadess » motfon o
remate the replleation from the filng, and Yo dismiss the Il for want of pros
ecutlon was granted with conts.

This was s wotion by 8 Blake, for defendant Joues, to removs
the replication in this cavse fram off the files of the court, and
dismiss the bill for want of prosecution, nader the circuwm
stances stated in the head-pots and judgment, citing Joinzon
v. Tucker, 15 Sim. 539,

Todgme, contra.

Esrew, V. C ~1 think the defeadant E C. Jones i3 enistled to
every branch of this application. My brother Sprogge evidently
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considered the replication a3 no replication, because he ordcred§ prasecution, by JI, Murray, on befslf of defendant Lee, ageinst

the replication to be filed within twomonths. That replication did
not 10 terms cimbrace all the defendauta, and was bad on the face

of it ; the present replication in terms embraces all the defendunts,

but a8 to six, or at all events two ol them, it was wholly irregular,
they not having snawered, and the bil} not having been taken pro
eorfesso. A defendant under such circumstances is entitled to
mose to take the replication off the file, aud strike the case cutof
the paper of causes. In addition to this it appears that on the
aathority of Johneon v. Tucker, the defendant is entitled to move
the replication off the files on the grouund of the neglect to gerse
notice of the Sling. The casv of HMeDougall v. Lell must be
deemed, if contra, to be overruled by the course of practice. The
defendant is alse entitled to have the bill dismissed as sgainst him,
for want of prosecution, on the ground of pon-complinnes with
the order of the 18th of Ooctober, 1862: that order directed the
plaintiff to file s replication within two wmonths, and in defauit
that his bill should be dismissed. Counceding that under this order
the piaintiff could amend the replication alrerdy on the files so ag
to mnke it s proper one, yet he bas not dene go. It 1s wholly
irreguiar. Now 1o cannot surely put any thing ho plesses on the
Bles and call it 8 replicaticn, and compel the defesdant to move
to take it off the files. At nll events the defendants could woder
such circumstances move une flafu to take tho replication off the
files and dismiss the bili, and this ho has dove.  1f { was satisfied
the defendant had with full knowledge detayed for several weeks
to make any objection, and permitted the plaintiff to set down the
cauge, I should probably decline to interfers, but there is no
evidenco fuat the defendsnt koew of the amendment of this
replication until the aotice of exsmination and hesring A
certificate was relied upon a3 shewing such notice on the 16th of
December, 1862, but on inspection it proves 1o be & certifieate of
the non-production of papers. I think the spplication should be
granted with costs.

Hin v. Ruraesrorp.
Enrolimg decree—LPuaying out morey pending,

A rum oI money having been pald into court by the defendant, instead of belng
paid 10 platntiff ar directed by a decrve of the court : upan depasiting which
procecdinrgs a;wmt the defandant were staved ho onving fgznifead tus lnteotion
of appealing from this decres, the plalotil moved to have this money patd out
1o bha pending the appeal The defend $ upon the motion uvodertook to
euroll the docree at once 3l plalutil would consent, aud to urge oo the appext
to a beariog! the court refnsed the application, but without eosts; and oo
the application of the defendsat ths deposit oa the revhearing was yotained 10
court for Ywo weeks, to oaable the defendant to proceed with the appesl.

Upon the re-hearing of this cause the decreo wae affirmed as
reported in 9 Graat, 207, and the amount due had, on the applics-
tion of the defepdsnt, been paid into court, instead of bring paid
1o the plaintiff, tho defendant intending to carry tho cause up to
the Court of Error and Appeai. A motion was mnde on bebalf of
plaintiff to have this money paid out tohim.  Agsinst the applica-
tion Fitagerald shewed cause, snd offored fo enrol the decree and
carry up ths appeal at once if plaintif would consent; and at
the same time asked that the deposit on re-hearing might not dbe
psid out to the plajotiff.

Esren, V. C.—I think the motion for payment of tho 2330
showld be refused without costs, tho wotion for siaying the pay-
ment of the deposit should be granted upou terms. The deorce
sy be enrolled by consent even if it counot be enrolled wichout
consent. The plaintiff of course do¢s not wish to delay the
appesl. Lot the deereo therefore bo enrolled nt once, the plaiotsff
waiving all objections if any, and payment of the deposit be stayed
for a fortnight. 1 give no costs of this application. Tho defeadsat
must undertoke to prosecute his appeal, and liberty must be given
to apply.

Corron v. Cansnroxn

Tnemuseing YWil—ndrrtalang o antioey.

A solirftor anderteok to put in an asswer, whkkh was not losietcd upop. and the
sciicins for the plamntift andezlonk fo go deown to exsiunation tat aled (o do
2, a motion made by this defendant 10 Alstiles was rofusod, but, under the
clrenmatances, without cosls

This was an spplication for au order to dismiss for want of

which

Hodyins shewed canse.

Errex, ¥ C —1 tiunk the motion muost be refused,  Itiysworn
that Mr. Boulton was soliciter for Mr Lee, nnd ns anch promused
to answer, and dispensed with service ; this fact not beingdisputed,
Lee is bound to answery and the bill might be taken pro confrsso
sgainst him.  Ttix clear that Mr. Murray g his solictor, as he
wudertask to put in an answer for him, provided it were accepted
without esth or signeture. Then Lee is bound to answer, and Mr.
Murray is bis solicitor. The undertaking of Mr. Hodmns' elerk
to go down to exsmination may he 8 reagon for setting down the
cruse. but affords no ground for dismiseing the bill. It does net
sppear that Mr. Murray was awsre of Mr, Boulton's undertaking.
No costs.

vocsote

r—

LOWER CANADA REPORTS.

GENERAL SESSIONS OF THE PEACE —DISTRICT OF
QUEBEC.

GILCBEN, APPELLANT, AND EATON, RESPOXDENT,

el . ~That on appeals from summsry convietions to the Cunrt of Greoeral Sewe
aons of the Peacw, tlio appetlant cannot of right demand that & jury baevpan-
nelied 10 try the appeal, aud that 3t i discrotiogary with the Covr? o iry the
appeal, o 10 grant a jury.

Judgment rendered the 10th April, 1863.

Thiz wagan appeal from a judgment rendered by Maguire, Judga
of the Sessions of the Peace, cxercising summary junsdiction
whereby the said James Gilchien was convicted—for that he did on
the 30tk day of December last past, at the sad city of Quebee,
unlawfully assault and beat one Heary Pardee Eaton, without sy
cause or provocation whatever, and was adjudged 1o forfeit avd
pay the sum of $10, and coste, amauntng to $8 10, and in default
of tho gaid sums being paid forthwith, ta be impriscned in the
house of correctinn for onn month. The appeal baving been
rewsrned on the day fized for trial, the case was called, and the
parties being ready, the respoadent was put an the hox o be
sworo and examined.

earn, for appellant, objected to the vespondent proceeding
until a jury should be empannelled, on the ground that an appeal
such as the present could not be tried or determined without the
intervention of a jury.

Duggan, for respoudent, replied that the appellant csnld not of
right demand 2 jury trial, that the granting or refusing n jury
trisl was altogether in the discretion of the Ceurt {Cum. Stut.
Canads, Cap 89, sees. 117, 139).

The Courl overraled the appellant’s ohjection, ani held that it
had the right to hear and determino appeals, under tho provisious
of the act cited, and that the allowance or refusal was cotirely
the discretion of the Court. >

The appenl was then heard by the Court without the interven-
iion of & jury, and the conviction nffirmed with costs.

The appellant subsequently spplied for a writ of certworari
hefore Tascliereau, Justice,~—ia Chambers,

Feara, for appeliant, contended that the 37th seet ot chap, 91

? the Con. Stats Copads, anthorising a justice of the peace to
hear sod determine common assaults, shewed clesrly that the
prosecutor was sot hound to have hig case disposed of in » sum-
mary maaner. It wasouly upon the complatar of the party aggriev-
ed. praying the juslice to proceed summardy, that the magistratc hadn
Tight to act.  Without that prayer the justice had no jurisdiction,
The prosccutor had u right to proceed by bill of indictment, and
if ho dd, conld the case be tried without the intervention of 4 jury ?
Clesrly pot. The 117th see. of cap. 99, Con. 8tats. of Canads,
giving to the party aggrieved by any snmmary cenviction or deci-
sion an appeal to the Quarter Sesxions, recognises the right oot
unly of the defendant (who did not select the first inbunal, Lut
who was bound by the prayer of the prosecutor to suhmt to s
jarisdiction) to appeal, bul it also recoguisea the vight of the
prosecator to appeal {rom the decryion of the Caart he bnd welec-
ted  And scction 159 of the same act indicates that the sppeal is
{riable by jury.
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In assuming the power to try the appesd without the interven-
tion of a jury, the Recorder interpreted the words ¢ the Court of
General Quarter Sessions ghsll have power to empanoel & jury™
as discrotionary.

The petititioner for the writ subwits that the insertion of these
words ia that section was to present the possibility of a doubt
arising as to the powers of the Court eitting in sppeal, and to
bave the Court proceed fa the samo mafiner as if the case bad
originally been brought before it.

Duggan, contra —Jec. 117 of the act cited distinetly siates
“ that the Court shall hear und determine the matter of tho appeal,
aod shall make such order therein, with or without costs to either
jarty, as to the Court seems meet.””  Words conld not bomade to
convey » moaving clearer than those used in this section, *!that
the Court shall bear and dotermine the matter of the appeal,’”
and bot for the 118th section, there would be no power in the
Court to ampaonel & jury in any case of appesl.

Petition rejected with coats.

a———

—

GENERAL CORRESPONDENCE,

Articled Clerks—Contract of service, how satisfied—Con, Stat
U, C., cap. 35, sec. 3, sub-see. 1.

To rae Evirors or rue Law Jourxal.

QGexriesey,—You will confer a favor by answering the fol-
lowing in your next issue.

A., an articled clork, under articles benring date in 1858,
serves with an attorney for two years. At the end of that
time he leaves the office, and engages in the business of grocer,
&c.. At the expiration of eighteen months he resumes the
atudy of the law with the same attorney, under the original
articles.

Question : Should A. have had o repewsl of bis articles in
1863 {five years from dato of same), to enable him to make
good the eighteen mownths lost; or, without a renewal of his
articles, is it sufficient that he serves the further term of threo
rears from the time of such resumption, to entitle him to
admission as attorney ?

Yours traly, Law Sropent.
Chatham, Feb. 1, 1884,

| The nuswer to the question raised by vur correspendent
depends on the construction of sec. 3, sab-sec. 1, Con. Stat.
UC. cap. 35.

It provides that no person shall be admitted 29 2n attorney
unless he has, during the ferm specified in bis contract of ser.
vice, duly served trercunder, and has, during the whole of such
term, been actually employed in the proper practico or busi-
ness of an attorsoy by the attorasy to whom he has been
bound, &e. -

Strictly speaking, this cnsctment contemplates only one
coutract of service—one term and servics contivually during
she whole of that term.

In case tho attorney, defore the determination of the con-
tract, become bavkrapt, or take the banefit of any act for the
relief of insolvent debtors, or, having been imprisoned for
debt, has remained in prison for the space of twenty-one days,
the courl msy order the contract to be discharged or nssigned
{sce. 14).  So if the attorney dies before the expiration of the
torm, or discontinue practice, or if the contract be, by consent
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of parties, concelled, &e., tho clerk may be bound by another
contract in writing to serve as clerk during the residus of the
term (see. 15),

It is impossible for us to say, as s matter of Jaw, that a
clerk who, after service for two years, voluntarily abandons
the profession, and then for eighteen montbs follows the gro-
cery business, can efterwards enter into ancther contrart for
the residue of the term contemplated by his original contract,
and 8o avail himself of the time served under his firet con-
tract; but wo are clear that service uander the original con.
tract could not gvail hin after the term contemplated by the
original contract had expired.

Possibly the Benchers of the Law Socicty, in the ovent of &
socond contract for the residue of the term being entered into,
may hold it sufficient, but 23 2 matter of law we cavnot say
they must do go.

The object of the Legislatura is, that gvery person, before
he ks ndmitted o practice the profession of the law, shall
acquire competent skill and knowledge to conduct the business
of an attorney. To attain that object the Legislature has
oxpressly enacted that thera shall be s service as a clerk under
8 contract to servo for five yeara, Continuous service is, when
practicable, certainly intended, snd not withont geod ressoa.
—Eps. 1. J.1

Summary conviclions,
To raz Epitors or tne Law Jourxat.

GexrieueN,—]1 find some dGiscussion upon this subject in
the two last numbers of your journal, and propose to put in
my mite of information.

I perceiva by reports in your journal that in several coun-
ties the costs of appesl are thrown upon the complainant, when
the conviciion is quashed for want of form. This is unrea-
sonable; because the complainant hes no control in this res-
pect over the convicting justice, who is not bound to accept
his assigtance or advice, and therefore he should not be rub-
Jject to his defanlt. The practice in the county of Lambton is,
not to give costs in this case.

Where the sppesl is tried on the merits, the costs, aa o
general rule, follow the verdiet; but sometimes the Court of
Quarter Scasions exercises s discretion even in this case.

Whera either party fails to appesr on the appeal, it is pre-
sumed he has no metits; at all events he gives no information
to guide the court, and be :0ses the costs as for want of morits.
This probably is the nearest to justice that can ba sstablished
a8 a genera! rule.

I do not think tbe suggestions of the jurisdiction being
given over to tho Division Cousts, or of a legal clerk being
appointed to a petty sessions, would work well in the present
state of the Province.

Speaking for the Justices of Lambton, I am abls to say that,
making some allowance for their difficulties, they do, upon the
whole, perform their duties satisfactorily.

I remais, &c., P. T. Poursserr,

Sarnis, Fab. 2, 1864. Clerk of the Peace,
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{Wae thank our correspondent for his communicativn. The
question about costs is a difficult one to deal with~—the chisf
difficulty being to determine what is substance and what is
form. It is necessary for a conviction to state the offence with
which the party ia charged, snd a defect in this respect is
deemed matter of substance. If no offence in law is shown on
the face of the conviction, it would be idle to submit to a jury
the determination of the question whether it is true in fact
Discassions about costs are often more troublesomeand weari-
aoms than the disposal of questions raised as to the sufficiency
of the facts in law to conatitute the offence, or sufficiency of
the conviction in form to disclose the offence. Aund in some
counties it has been found that to follow the general rule of
allowing costs to abide the event, though perhaps sorking
hardship in some cases, upon the whole works woll, and
greatly tends to the speedy snd cound administration of crimi-
nal justice.~—Eps. L, J.]

Atlorney and Clerk—Service— Suficiency of service—Benchers.
To e Epirors or Tt Law JourNay.

Gexrigyes,—Answers to the following questions will be
acceptable to geveral articled clesks.

1. If an articled clerk serve su sttormey for 5 years, but
was not 16 until § months after the execution of his articles,
ig the service aufficient 7

2. If an attorney omit to state iu his affidavit filed with his
clerk’s articles that he was ‘s practising attorney,” but
swoars that he was “ duly admitted, aced resided at Toronto,”
will be be allowed to correct the omission by o subsequent
afhdavit ?

Awaiting your reply in the Law Journal.

T am, yours, &e.,

Torenro, Tth Feb’y, 1864, ArricLer CLERR.

[1. Wae think, a8 at present advieed, that the servico would
be sufficient.

2. An attorney may be ¢ duly admitted,” and ** resident
in Toronto,” and yet not *“ a practising attorney.” We aro
by no means clear that the statute requires this affidavit to
state that ho is o practising attorney. Supposing it to be
Decessary, we cannot undertake to say whether or not the
Benchers would allow the omission to be corrected by filing
subsequent afidavit. What they may in their discretion see
fit to do or not to do, it is impossible for us to divine. Qur
correspondent had better give them 2 trial.—Eos. L. J.]

Usnpatented Lands——Liability to taxes prior Lo Sat. 27 Vic,,
cap. 19,
To 1ie Eorrors or 78E Law Jouryal.

Gesrtreney,—You will confer a fuvour on an old subscriber
by giving your opinien in reply to tho following question :—

Are unpatesated Jands in Upper Caoada liable to taxation
before the enactment of ch. 19, 27 Vie, supposing lauds to be
leased on o license of oceupation issued to occupants by the
Crown |

Yours, &g,

Owen Sound, February, 21, 1864, Aviquiss,

{We .ndo no better than refer onr correspondent tv our
remarks to a letter inserted under ** General Correspondence
9U.C.LJ,p. 83, Ie will thore find the information
whick he desires.—Eps. L. J.]

Chambers enly once a weeh— Remedy.
To Tax Eotrons ¢r rrE Law Jounyar.

It iz said that during the coming Assizes for the city of
of Toronw and the united counties of York and Peel, Chief
Justice Draper will only hold Chambers once a wesk ! If this
be done it will be found that great inconvenisnce will be the
result to the profeesion in the country : in fact the legal busis
nesg of Upper Canada will Le to a great extent stopped.

Judges of assize have power, under certain circumstances,
to eppoint Queen’s counsel to take their place. I would res.
pectfully suggest that during term and during the sittings of
the courts of assize in Toronto, power should be given to the
judges to nominate and oppoint 8 Quesn’s counsel or barrister
in good standing to hold Practice Court and Chambers. Either
ihis should be dene, or else provision should be made for the
appointment of a Practice Court Judge, whose exclusive duty
it should be to sit in Practice Court and Chambers.

Yours,

Iamilton, Febroary 20th, 1864,

Lex.

{The proposal for the appointment of a Practice Court
Judge dees not, we believe, meet with favor from the Judges.
Some of the Judges say that attenaance at Chambers is neces-
sary to keep them from becoming rusty in the praciice. The
sugpgestion a3 to the occasivnal appointment of a Queen’s
counsel or barrister in good standing is deserving of serious
attention. We recommend it to the consideration of the law
officers of the Crown.~Ens. L. J.]

Municipal by-laws— Fine— Imprisonoment— Necessity jor distress.
To Tz Eptrors or tak U. €, Law Jounvan.

GexyiEreN,~For an offence under the by-laws, has the
mayor suthority to state in his order that, in case of nos-
payment of fine and costs, the offender shall be committed, at
the expiration of the time given for the payment of the same,
t gaol; ov mast a distress warrant issue, followed by com-
witment if no goods are found?  The statute seems to favor
the latter idea.  Con. Stat. U.C. ¢, 54, sec. 243, sub-secs. 6, 7, 8.

Your answer on this point will confer a favor,

1 am, Gentlemen, your obedient servant,
Joux Twicg, 1. C.
Picton, March 1, 1864,

{The power of imprisoning Is given either as an original
punisbinent vr ag the means of enforging payment of a peeu-
oiary fine. It is in the Iatter view that the power to imprison
appears to be used in the section to which our correspondent
refers. And where the power to imprison is merely subsi-
diary to the enforcing of » fine, 8 magistrate cannot in general
legally cominit till an opporiuuity be given of ascertaining
the want of aufficient goods to answer the amount of the Sne.
{See In 7c Stater and Wells, 9 U. C. L. J. 21 }—Eups. 1. J.]
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MONTHLY REPERTORY.

COMMON LAW.

Q. B.

Bill of exchange— Defence to—Fraudulent drawing—XNotice of fraud
—Onus of proof—Evidence.

Dairey v. DE FRIES AND ANOTHER.

The plaintiff having, witbout inquiry and at a heavy discount,
taken a bill drawo by » partner in trand of the firm, from a person
who had taken it from the fraudulest drawer with knowledge of
the fraud ; the il haviog upon it a name which made it perfectly

ood,

Jleld, that these facts were evidence on which the jury might
prosume that the plaiatiff took the bill maelt jide.

Q B.

Administration— Bond given by administrator in Probate Court—
Effect of cendition— {"altdity— Breach— Wasting assets— Right of
action for benefit of particular creditor

SaxDReY V. MIGHELL AND AROTHER.

A bond given by the sureties of an administrator in the Probate
Court, in the form issued by that Cuurt, canuot be put in force by
n particular creditor, for his own benefit, and it i3 not a good
breach in an action by a creditor thereon that the administrator
bas so wasted and misapplied assets out of which he could have
paid the cieditor’s debt that it is unpaid.

Queare, whether such 8 bund is valid.

Semble, that it is so.

REVIEWS.

Itient at dolay or irregularity in the future receipt of their

publications while causes remain which the publishers cannot
control. The contents are: Life and Writings of Roger
Bacon—The Tunnel under Mont Cénis-—Astrology and Magis
— The Depreciation of Gold — Gilehrist’s Life of Williaa
Blake—~DParties and Prospscts in Parliament—The inspired
writings of Hinduisen—Russia—The Physiology of Sleep.

Tat Loxpox QuarterLy for January (New York: Leovard,
Scott & Co.) is also received. The coutents are: China—
New Englanders and the Old Home—Forsyth’s Life of Cicero
—Captain Speke’s Journal—Guns and Plates—Eels—Rome
in the Middle Ages—The Danish Ducbies.

Leonard, Scott & Co. deserve great oredit for the manner
in which these reprints bave bitherto been published. They
also deserve the thanks of the American reading world for
tho opportunity afforded of having the staple literature of
England furnished at very low prices. Subscribers no doubt
will exercise all possible forbearance with the publishers un-
der the circumstances which now for the first time since the
series was commenced cause delays and irregularities-—cir-
cumstances which the publishers well say they cannot control.
We know that whatever is possible for men to do under the
circumstances, in order to meet their engagements, will be
done by these enterprising publishers.

Gopey for March is also received, It sbounds as usaal
with illustrations and valuable information. Now that Spring
is approaching Godey ought to be much in demand amoog
that class for whom it is particulariy intended—the ladies.

Tue Law Macazivg anp Law Review (London: Butter-
worth, 7 Fleet Street,} is received. It had a miraculous
escape from a watery grave. It was on board the Bokemian
at the time she struck a rock, and no doubt was for some time
submerged, for the namber reached us in a such a wet state
that for several days we were unable to openit. When we
did open it it was with much pleasure, for several of the arti-
cles are of rare merit. The first on *¢ Law Reporting,” is a
temperate and well-written paper on a topic which at present
is causing much discussion in the mother country. The writer
recomimends two sets of reparts—one ** cphemeral,” for imme-
diate use ; and the other * permanent,” for future reference,
Next we have two papers on * American Secession and Styte
Rights”  In the number of the Lawo Magazine for August,
1862, appeared an article on the subject, which provoked two
answers, one from Judge Redfield, of Boston, Mass,, U.S,, and
another from G. H. 8., also of Boston. The former was pub-
lished in the Lew Magazine for November, 1862: the latter is
published in the current pumber. This number also contains
o reply from the original contributor. We but add the parties
are ‘*atissue.”” The remaining papers are on various topics,
such as ‘“ What is the value of & Ship ?”  ** Recent works on
the Eaglish Cuastitution ;" ** Oa the sphere and functions of an
Academical Faculty of Law ;"' ** General average ;” * Enemy’s
Territory ;” ** Patest Law Amendment ;” ** Transfer of Lands
by Registration of Titles;” and an omnium gatherum headed
** Posteript.”

Tne Westuinster Review for January (New York: Leo-
nard, Seott & Co.) js also recoived. The publishers nnnounce

APPOINTMENTS TO OFFICE,

COUNTY CROWN ATTORNEYS.

TIMOTAY BLAIR PARDEE, of Saraia, Esquire, Barrister-at-Law, to e County
Attorney in and for thy County of Lamnbton, in the room and stead of Froderick
Dariz, Bsquire, rengood. (Qazotted Fobrasry 20, 1864.)

CORONEBS.

ETIENNE ROMUALD EUGENFE RIEL. of tho City of Ottaws, Esquolire, M D,
Assoclate Corouner for tha City of Ottawa and County of Carleton respactively.
(Gazetted Javuary 39, 1854.)

FREDERICE. HOMER YOQUNG, of Picton, Eaquire, M D., Atsociate Coroner,
County of Prince Bdsrard. (Gazotted Februsry 13, 1864.)

RICHARD LUND of Cookstown, Etquire, M.D, Associato Coroner, Conuty of
Suucwo.  (Gazetted February 13, 1864.)

NOTARIES PUBLIC

ADAM HUDSPETH, of Lindsay, FEsquire, Atturney-atJaw, to be a Notary
Pablle in Upper Canads. (Gezetted January 30, 1864

SAMUEL McCOY, of Newcastle, Esquire, to bo a Notary Public in Upper
Canada. (Gazotted January 30, 1864.)

WALTER J. HAYWARD, of Belloviile, Baquire, Attorney-at-Law, to be a
Notary Public in Lpper Canada. (Gazetted Februoary 13,1864 )

DAVIDL GLASS, of London, Esqulre, Attorney at-Law, to bo & Notary Public
in Upper Canada. (Gasottexd February 20, 1564,

CHARLES . CLARKE, of Clinton. Eequire, Attorney-at-Law, to bo s Notary
Public in Gpper Canada  (Gazetted February 20, 1964.)

ROBERT SULLIVAN, of Toronto, Esquire, Barristerat-Law, to be a Notary
Public 1z Upper Canada.  (Gazettod February 20, 1864 )

GEORGE THUMAS WEBSTER, of Brantford, Esquire, to be a Notary Public
in Upper Canada. (Gazotted February 27, 1864.)

PRUSPER A. HURD, of Prince Albort, Ssquire, Attorney-atLaw, to bo o
Notary Public 10 Upper Canada. (Gazetted February 27, 18G4,

REGISTRARS.

ALEXANDER BURRITT, Esquire, to bo Rogistrar of the City of Ottawa.
(Gazotted February 2v, 1864.)

&c.

that, in consequence of the great scarcity of printers, caused |
chiefly by the continuance of the war, they divided the Janu. |
ary number of the Reviews amung several jub offices, to facili-
tate their early publication : but the experiment fatled, and, !
moreoser, resulted in the inferior workmanship shown in the |
presont number. They promise to ondeavor W prevent this
1n future, but subscribers are requested not to become imwpa-

JUHN McLAY, Esquire, to Le Registrar of the County of Rruee, in the rom
of Mathaniel Hatupond, removed  (Gazotted February 27, ised

TO CORRESPONDENTS.
“T. W R.&"—Uader “ Pivislon Courta™
“Law STtpestt—t L T, b — ARTICLED CLERE ' —¢ ALl laa”—* Lex"—4J.T."
Uader “ General Correspondence.”
“ 8.G. W.” will appear {n pext issuo. Thanks



