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MEMORANDA.

On 8th October, 1906, Thomas Cooke Johnstone, Esquire,
and Charles Allen Stuart, Esquire, were appointed puisne
Judges of the Supreme Court of the North-West Territories.

On 16th September, 1907, Chief Justice Sifton was ap-

pointed Chief Justice, and Justices Scott, Harvey and Stuart
were appointed puisne Judges of the Supreme Court of
Alberta.

On 16th September, 1907, Honourable Mr. Justice Wet-
more was appointed Chief Justice, and Justices Prendergast,
Newlands and Johnstone were appointed puisne Judges of
the Supreme Court of Saskatchewan.




ADDENDA.

Page 97—Elliott v. Gibson,
The Court was composed of Wetmore, Scott and
Prendergast, JJ.

Page 164—Aylwin v. Robertson.
The Court was composed of Sifton, C.J., Wetmore
and Prendergast, JJ.

Page 190—Rex v, Thompson (alias Peterson).
The Court was composed of Sifton, C. J., Scolt,
Prendergast and Newlands, JJ.
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FRASER it A, v. EKSTROM AND MASSEY. CLAIMANT,

Sheriff's interpleader Notice
ant's claim—=Sheriff interpleading
time to exccution creditor

sheriff's interpleader—Costs,

to cwccution creditors of
without allowing reason
to investigate and admit—Object

is not sufficient for a sheriff to wait
y law after giving notice of the
re interpleading, allow
tion creditors to investig
v dispute the same.
L'l hject of sherifi’s inter

merely the four days allowed
claimant’s elaim, but the sheriff
1able time to the exeen
the claimant and admit
pleader proceedings discussed

[ WeTMORE, J., April 20, 1900,

Sherifl’s interpleader. On the

intifls’

return of the summons the
counsel objected that reasonable time had rot been
o admit the eclaimant’s claims before the deputy
ssned the summons

H. Cole, for the deputy sherifl

L. Elwood, for execution creditors

/. T. Brown,

(plaintiffs),
for execution creditors (plaintiffs).

WerMmoRg, J.—On the 17th March the deputy sheriff at

Yorkt'n mailed to the plaintifi®s advocates at Moosomin
notice of the claimant’s claim. Knowing as I do how the
mails are dispatched, and when they arrive at Yorkton, this
notice would not leave Yorkton until Monday morning, the

VOL. VIL. T. L, REPTS,—1

Statement

A rgument

Judgment,




9

IERRITORIES LAW REPORTS. [vor.
19th.  The plaintiff’s advocate did not receive it until Tues-
day, the 20th. He must have received it after the mail was
dispatched from Moosomin to Birtle. It could not be an-
swered by return mail. The four days prescribed by Rule

132 would not commence to run until’ the 20th, when the
notice was received by the sheriff’s advocate: they had
therefore all of the 24th March to serve the deputy sheriff

with the notice prescribed by that rule. The four days could

not commence to run from the day the sheriff mailed the
notice Now, assuming that the answer to the notice (if any
answer were given) was to arrive by mail, and in view of the
fact that no mail arriving at Yorkton after ¥ p.m. on Satur-
days is delivered until Monday morning, 1 do not see how it

was possible that the deputy sheriff could expect to receive by
mail any answer to his notice hefore the mail was delivered on
Monday morning, the 26th March, becanse the mail would
not arrive at Yorkton before 11.30 p.m. on Saturday night
As a matter of fact Mr. Elwood. one of the plaintiff's advo
cates, promptly on receipt of the notice and on the very day of

1pt

in respect

to

deputy
cording
got it
advocates
il we heen mor ywomnpt in the matter thar they were.
1 very expen
many immstances

1 Verv inconvenien iy of doing i This, T think,

wriety

tufl large portion of 18 claimed by the Massey-Harris
Co.. a large portion was elaimed by the defendant, the execu-
tion debtor. as exemptions: a large portion was claimed by the
xeent debtor’s wife as e eparate property Two horses
1 1 bull were claimed by Thomas H. Garry & Co., and a
filly and ponv were claimed by Giffard Elliott. The matter
or disputing such claims I can readily conceive

lengthy correspondence which eould not con

wrried on hy wire I'he deputy sheriff states in

n substance that he gave the plaintift’s advocate

time to dispute or admit the claim before he
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structed his advocate to prepare an affidavit with a view to
il

nterpleader.  In my opinion he did not give a reasonable

¢ did not even give time to receive an answer by mail,
assuming that the advocates acted with the utmost dispatch.
When we consider the nature of the claim and the persons by
whom some of them were put in and the fact that the deputy
eriff resides at Yorkton, the plaintiff’s advocate at Mooso-
min and the plaintiff somewhere else, it would not have been
matter of surprise if the deputy sheriff had not got a decisive
tice until sometime after the 26th March. Possibly in that
case it might have been prudent to have written to the sheriff
sk him to stay interpleader application to allow the plain
gate the claims, the plaintiff in the meanwhile

10 Investigi
ndertaking v answerable for the possession  money.
re ig nothing in the material before me to ghow that this
was seized at the instance of the plaintiff or of any
] erefore assume that the seizure was

on under the execution., 1
deputy sheriff swore to his
summons hefore the four
proceeding.  Mr. Elwood
at the aflidavit was not
an interpleader summons being issued
t did not d yse the fact that no notice of admission
ven within the four days, and this might have
stion for serions consideration, but Mr. Elwood’s
the deputy sheri in answer supplied the
wse it showed that, as a matter of fact, the notice
en within the four days, because the deputy sheriff
notice on the 26th, when he got it out of the post
But under all the circumstances I think the deputy
weted witl

too great precipitation in this matter. It

that he may have heen within the strict letter of the

we must consider in construing this law, however, the

with which sheriff’s interpleader proceedings (which

irely statutory) were provided. Thev were enacted to

itect the sheriff, who before such enactment was between
fires, liable to the execution ereditor for returning  nulla

na " if there was property of the execution debtor available,
inble {0 a third person if the property seized turned out to be

So well was this recognized that the rule at one time

Judgment
Wetmore,




Judgment

I'ERRITORIES LAW REPORTS, l\‘H,.

was not to allow the sheriff any costs “ however proper and
meritorious his conduct might have been, it being claimed that
a sufficient benefit had been conferred on him by allowing
him to interplead at all.” Cabibe on Interpleader (2nd ed.)
113. And later on, under the English Practice, if the sherift
geized goods without authority from the execution creditor
and they were claimed, and the sheriff without authority from
the execution creditor o resist the claim interpleaded, and the
execution creditor then withdrew, the sheriff had to pay his
own costs of interpleader. Cabdbe on Interplcader, p. 115.
And this seems to be still the practice in Manitoba, Blake v.
Man, Milling C'o."  But by the enacting of Rules 432 and 433
of The Judicature Ordinance *

Rules 861 (a) and 864 (b) he English Rules, a different

corresponding to marginal

prevails,  Still we must not lose sight of the fact

r proceedinegs for a sheriff originated from

e cause ave stated. 11 that four-day provision iz to he
insisted 5 \ arveat hardship will frequently
sheriff and the execution ereditor live such a

T T in sneh cases must exercise =ome

more Mr. Elwood eould have
as acting with prompiness

neerned ) now to the contents of his letter of the
20th Marcel most 1handons in that letter the
to t operty « | Aliott, Thomas H. Garry

& Co, and Mrs K defendant’s exemptions

He does not dist dmit or dispute the elaim of the

Massev-Harris (o, . however, ndons that conditionally,

iin state of facts appears in the registry office, wh
deputy gheriff to ascertain On the 30th March,
abandons evervthing except the hay Ni
deputy sheriff proceeds on 2nd April to serve every
claimed h nterpleader summons,  1f Mi
wood had not b i | \ 30th April partly with
rawn his abandm as t e claims put in by Ekstrom
and his fe as to t av | might have ordered the deputy
sheriff to pay the interpleader cost I think that if
deputy sheriff had not acted so quickly, that if he had wai
until Monday before preparing or making his affidavit when
he wonld have got White, Elwood & Gwillim’s letter, these

S Man, L. R
.0 1898, «




CALDER V. NAROVLANSKY ET AL,

eader proceedings would never have been necessary,  As
a matter of fact, probably 1 ought not to have granted the
nterpleader summons.  The aflidavits on these applications
e always exaetly the same, and my usual practice is to ask
advocate applying if the affidavit is in the usual form, and,
he states the affirmative, to ask him to vead the c¢laim and
execution ereditor’s answer to the notice of claim, if any.
rsned that practice in this case.  If the deputy sheriff
not made the aflidavit on the 24th, before the time had
iived, he could not have made it hefore the 26th, and before
could make it on the 26th he would have got hisg mail, and
he could not then have possibly made the affidavit he did make.
I'he question of costs of this application is in my diseretion,
and T think T will do justice under the circumstances of this
se v dealing with them in the same way as they would have
nodealt with under the old practice, namely, hy allowing no

to any person, and 1 take that course
Order that the execution ereditors, having admitted the
nd the deputy sherift having withdrawn from the
tion be brought againgt the deputy sheriff.

Order accordingly.

CALDER v. NAROVLANSKY Er AL

Foreclosure—Rricf and instructions for brief.

for the mortzagee in foreclosure proceedings is entitled

iinst the defendants the fee allowed by the tariff for

ns for Brief” and for ** Brief th the defendants
10t appe to the suit, nor in ¢ ay « » the proceedir
for perusing an originating summons, a fee for instruetions
pleadings, are also taxable, on fore sure proceedings

[ WET™MORE, J., April 27, 1900,

Review of taxation of the plaintiff's costs, The proceed-

mgs were commenced by originating summons for foreclosure

I a mortgage None of the defendants appeared at the
return of the summons, or in any way opposed the foreclosure

proceedings.  On the taxation of the plaintiff’s costs, pursu-

ant to deeree nisi, the taxing officer disallowed  Instructions

Judgment

Wetmore, J

Statement
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\rgument

Judgment,
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for Brief, $2,” and “ Drawing Brief, $2. The plaintiff ap-
plied to review.

E. L. Elwood, for the plaintiff, supported the review.

J. T. Brown, for R. J. (‘:1||||||wl|_ a “|.‘>|'A|I|o'lll encum-
brancer, contra.

WETMORE, J.—A “brief ” is defined in an old edition of
Jacob’s Law Dictionary to be “ an abridgment of the client’s
case made out for the instruction of counsel on a trial at
law.” That definition, however, will not apply to this
country, where the advoeate is both attorney and counsel, and
the tarill of advocates’ fees evidenily contemplates that an
advocate may charge for a brief although no other counsel
than himself has been engaged, and when he is entitled to
charge for a hrief he is entitled to charge for instruetions for
hrief. although he has not instructed any other counsel, for
the very next item in the tariff (item 13) provides a fee for
instructions “to counsel in special matters when the counsel

is not the advocate in the cause,” thus indicating that the

next preceding item, “instructions for brief,” was taxable
whether the counsel is the advocate on the record or not. It
would almost seem as if the instructions for brief were as-
sumed to come from the client. 1 conceive, however, that the
real object of the tariff was to enable the advocate to obtain
or recover from his client, as near as it can be effected, the
same fees that conld be exacted if the attorney and counsel
were separate persons. By the English Practice the solicitor
is entitled to charge for instructions, the counsel for hrief.
See 2 An. Prac. (1895), pp. 180 and 181 (Fees 79 to 83)
The definition in Jacobs is also not correct at the present day
in limiting it to an abridgment of the case made out for the
instruction of a counsel on a trial at law. By the English
practice, briefs are made out and are taxable for many other
purposes; for instance, in the Chancery Division they are
taxable on the argument of a demurrer: Dan. Ch. Prac. (6th
ed.) 542, note (s); on an application for further considera-
tion: Ih. 1158, note (i) ; on a motion to the Court; Ih. 1554,
note (1) ; on a petition: Ih, 1567, note (a) : on a special case:
Ih. 1969, note (i) and in 2 An. Prac. (1895), p. 184 (Fees
96, 97, 98 and 99). T find fees for briefs in a number of
cases, I also draw attention to the note to Fee 79, at p. 180,
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It would seem, therefore, that in England the fees for briefs
are limited to briefs in certain specified cases, but in practice
it is usual to allow one shilling per folio for drawing brief

observations, notwithstanding there are no special provisions
in the particular law. See note to Fee 96 at p. 184; and by
Fee 79 at p. 180 a fee is given for instructions for counsel to

make any application to a Court or Judge where no other
hrief. The provision for a fee for brief in our tariff is more
general, it is not limited at all. In view of what I have set
forth I do not see how T can put a limited construction on it.
I think a fair way of getting at the correctness of the fee
would be as follows: Tn every case where, assuming that the
solicitor and counsel were separate persons, the solicitor would
he compelled to or reasonably justified in engaging counsel to
make the application or attend a brief and instructions there-
for are taxable, when he would neither be compelled to engage
counsel or reasonably justified in doing so they would not be
taxable. And possibly it might be as well for the clerk in
that case to insist that the brief shall be produced. This last
remark does not apply to briefs on trials or hearings: T have
already decided that in such cases it is always assumed that
a hrief has heen prepared, and therefore $2 at least is taxable
for it. Applying that test in this case, under ordinary prac

tice a fee for foreclosure is obtained by motion to the Court
if the defendant does not appear, and it would be necessary to
retain and instruct counsel to make that motion. I cannot
see that the practice in this respect is altered by the provision
allowing the proceedings to be commenced by originating
summons. 1 therefore am of opinion that the fees claimed
are taxable. T notice that the tariff contemplates that counsel
may attend as such in Chamber applications (Item 77).

Mr. Brown, who appeared for one of the defendants on the
review, claimed that the item of $1 allowed for instructions
for pleadings should not be allowed. In 7'he Merchants Bank
V. Currie,' T held that a fee for the perusal of a Chamber
summons was not taxable under item 43 of the tariff, holding
that it was not' a pleading within the meaning of the tariff.
If T was correct in that holding, the fee for these instructions
is not taxable, I was much influenced in The Merchants
Banlk v. Currie by the fact that the word “ petition ™ was used

* Not reported,

Judgment

Wetmore, J
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item 43 (as it is in item 4), and was quite unnecessary, if
he same definition was to be given to the word © pleading ™
in the tarifl as was given to it in The Judicature Ordin-
ance.®  1In view of the fact that this word had been defined
by The Supreme Court of Judicature Act, 1873 (Imp.),
gec. 100, and by The Judicature Ordinance of 1888 and 1893
in practically the same way and included a summons, 1 have
reached the conelvgion that T gave too narrow a construetion
to the word “ pleading ™ in th: tariff. I now think it more
proper to hold that the Judges, in framing the tarifl, nsed the
word in the sense in which it had been for so many years
defined by the statutes and by ordinances in foree in this
country. I therefore overrule The Merchants Bank v. Curric
in this respect, and hold a chamber summons to be a pleading.
I more readily in view of the fact that it does not include

of summons See Judicature Orvdinance 2 sec, 2. sub

14, and Murray v. Stephenson.,

1 ny W Inereased

COMMERCTIAL BANK v. FEHRENBACH AND BOAKE,

CLATMANT

Review of taration

serving an interpleader sum
the law to allow them,

[ WeTsMoRrg, J., May 9, 1900,

plaintiff of axatic f the sheriff’s hill

eader proee

\s to the plaintifls’ items reviewed, 1 am
the items complained of as allowed are
he sheriff's fees for serving interpleader sum-

s against the policy of law to allow them.
C. 0. IN08, ¢, 21

190 Q. B. D, 60; 56 L. ) 3 L. T. T20; ¢ Ww.

. 6o




COMAMERCIAL BANK V. FEHRENBACH & BOAKE.

interpleader proceedings are for the benefit of the sheriff,

¢ iz in the same position as if he was a party to suit.
13 of The Judicature Ordinance’ [vl'w\lllw that service
rit of summons may he made by the sheriff, ||i~'nh*[\1|!_\ o1
or by any literate person other than a plaintiff, but no
are allowed to such last mentioned person except by order
iwlge,  The intention of this rule is that no plamnlf

allowed to serve a writ of summons, and, in my

the spirit of that provision is not altered when the
appens 1o Tea party to the action.  T'he definition of
sheriff 18 given in section 2, sub-section 13, of the
nance, and includes coroner or other person performing
of sheriff. In cases where the sherifl is interested
performs his duties.  In this case the service of the

ader summons was effected by the sheriff’s officer, and

wrder allowing the fee

I am of opinion that the letter from
wrgement to 27th was, under the
warranted ; also the letter advising
taken place and that the Judge had
matter into consideration. 1 think that a careful
write such a letter, but 1T do not think it was
to attend the client to advise him of that fact, At-
to bespeak and for order would be proper under
cirenmstances, but as a matter of fact the sheriff’s
drew the order: he was allowed for that by the
he attended to get it signed, and that was the only
nee really necessary under the circumstances, and he
en allowed it he cannot get it twice, The other items
i f were properly dizallowed.
e clerk’s taxation will be altered by disallowing $6.55

dding $1.04

Order accordingly

Judg
Wetn

ment
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HHIND v. WESBROOK

( irmation of shevifi's sale of land under erecution—REvidence
Publication of notice Sufficiency of Fairness of sale In-
adequate price— Redemption of land.

I'he production of an abstenet of title having an exeeution noted

thereon is prima facie evidence that such execution
charge against the land

Hasitante (after consultation with the other Judges of the Court),
publishing a notice in a weekly newspaper from the 18th January
to the 15th  March, both inclusive, is a publication for *two
months."”

An apparent inadequacy of selling price is not of itself evidence of

is a valid

unfairne in the conduet of a sale under exeeution
In the al e of fraud a Judge has no power to allow any party
‘ em after a sale by a sheriff of land under execution
Wermore, J., June 12, 1900
his was an application by Abraham Bell to confirm the
sale t¢ m of certain lands sold by the sheriff under execution

acts sufficiently appear in the

licant

D. H. Cole, for Herbert R. Sharp. the registered owner

Wersmore, J

first objection raised to the confirma-

tion is that there is no material before me to show that the
lands were ever the lands of the execution dehtor An ab-
tract of title by the registrar of land titles was produced, by
which it appears that the certificate of title to these lands was

issned to Sharp on the 19th April, 1900, and that it was sub-

ject to this very execution under which the sale was made

That, in my opinion, is prima facie evidence that Sharp’s

title was subject to such execution and easts upon him the
burthen of establishing that it was not a valid charge \ copy
of this execution was lodged with the Registrar of Land Titles
on 1st September, 1894, and therefore before “ The Land
Titles Act, 1894, came into operation. It must have been
dged, therefore, under section 94 of “ The Territories Real
Property Act,” as enacted by 51 Vie. (1888) cap. 20, sec. 16,
and in order to bind the land it ought to have been accom-
panied with a memorandum in writing of the lands intended

to be charged thereby. Section 92 of “ The Land Titles Act,

|
i

e
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1594, provides that the sheriff shall, under the provisions Judgment
mentioned, forward to the registrar a certified copy of the Wetmore, J.
writ of execution, and that * No land shall be bound by any

such writ until the receipt by the registrar . . . of a copy

thereof either prior to this Act under the law then in force

subsequent hereto, but from and after the receipt by him
of such copy no certificate of title shall be granted, and no
transfer, mortgage encumbrance, lease or other instrument
xecuted by the execution debtor affecting such land shall be
fTectual except subject to the rights of the execution ereditor
mmder the writ while the same is legally in force: and the
registrar, on granting a certificate of title . . . shall, by

emoranda upon the certificate of title in the register and on
the duplicate issued by him, express that such certificate
is subject to such rights,”  As before stated, the dupli-
cate certificate issued to Sharp was issued on 19th April last
under The Land Titles Act, 1894, and, 1 assume, contains
he memorandum of the charge of this execution as provided
n section 92 just cited, because I find this charge set out in
the ahstract of title. But the matter is set at rest by Sharp’s
wn affidavit and his duplicate certificate of title read on his
chalf at the return of the appointment. Because I find that
the duplicate certificate has the memorandum of the charge
written on it.  And his affidavit discloses that he got his title
through the execution debtor by purchase in 1895 after the
copy execution was lodged with the registrar, that Weshrook
rave him a quit claim deed of the lands which he forwarded
o the Department of the Interior and which was returned to
m, and that the patent to the land issued to Weshrook in
February, 1900, and he (Sharp) accepted his certificate of
title with the memorandum of charge written on it. The
material before me therefore abundautly establishes that the
execution was a charge on the land.

The sherifl’s transfer correctly sets out, according to the
material before me, that Weshrook was for some time prior to
the 19th April, 1900, registered as the owner of the land.

It was also urged that the advertising and publication
was not proved to have been done according to law. Rule 364
of The Judicature Ordinance,' provides that the sheriff ghall
not sell lands under execution “ until three months’ notice of

1L 0. 1808, ¢, 21
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81 ¢ has been posted in a conspicuous place in the sheriff’s
and clerk’s offices, respectively, and publighed two months in
the newspaper nearest the lands to be sold.” The rifls
aflidavit on which the appointment was made was defective in
not showing that the publication in the sheriffs and clerk’s
office was for three months prior to the sale, but that has been
remedied by his supplementary aftidavit, which 1 allowed to
he read It was urged that the notice published in the
Npectator newspaper was not sufficient, because it was not
published for two months immediately preceding the sal
[t was published from the 18th January to the 15th March,
both inclusive, and was then withdrawn. The last publica
tion was more than a month preceding the date of sale. 1
must confess that | 1S 1 mpressed with this ohjection,
I'he Ontario Rule, 881, provides that the preseribed term for
advertisit to be ** next preceding ™ the date of sale. 'l
rule of the Judicature Ordinance does not contain these words
I consulted my hrother Judges when at Regina week or
this subject, and they were of the opinion that the Ordinance
hag been complied with and that that is sufficient [ am in
clined to agree with them, not without doubis however
Objection was taken to the sherif’s transfer on the ground
that it did not comply with Form V. to The Land Titles Act
1894 It seems to me to accurately conform to Form V., at
ge 59, which is the proper form to use in this case. T can

see no objection to its being dated on 25th April. and the form

does not provide that it shall refer to the debtor’s certificate

of title or grant

It was also urged that the sale was not fair. because the

land only fetched $216, and Sharp had given in 1895 what
was equivalent to $794 for it. This $794, however, was the
imount of Weshrook’s indebtedness to Sharp at the time I
do not know what changes may have since then affected the
value of the land Moreover, in view of the fact that it was
made over for an indebtedness does not necessarily establish
that the land was worth as much as the debt. The sheriff

swears that the sale was fair, open and proper. 1 can discover

nothing to cause me to suppose that that is not true; an

the
requirements of the law have been complied with.

I was asked if T upheld the regularity of

le to allow
Sharp to redeem. 1 know of no authority which will allow

IENPNSETREEENS 7 - VSTN




.| ITARDIE V. HARDIE,

Sharp states he had no

y dlo that in the absence of fraud.

otice of the intended sale from the sheriff, and only heard Wetwore, J.
asually of it about 1st May. The law does not provide that

eriff <hall give the party interested in the land notice of

intended sale.  Sharp must be presumed to have had

fice that the execution bound the land and it was his duty,
o intended to do anvthing in the direction of removing
it charge, to make advances {o the exeeution ereditor or the

erift.  Although he has heen interested in the land since
895, hie has not seen fit to do so, g0 far as the material before
scloses.  Now tl ser Bell has got rights which
nmot disregard no power to do so
Sale confirmed, but as the sheriff's affidavit was defective

lar mentioned. T make no order as to costs

HHARDIE v. HARDIE

laration that marviage is null and
ourt to entertain the suit

of the Northwest Territories 18 jurisdiction
uit for a declaration that a marriage is void ab

v. Chamberlain' appro
[WeTMORE, J., June 22, 1900

i argument hefore trial of two points of law

pleadings by the defendant and set down for

defendant.

for the plaintiff

Wersone, J.:—This is an action brought by the plaintiff
15t the defendant for a judgment declaring the marriage
between him and her to he null and void on the ground that
the defendant had before such marriage been married to an-
ither person and that such person was alive at the time of
such marriage to the plaintiff, e fendant raised two

estions of taw to the right of action:

IS O, R, 294,

1

Judgment,

Statement

Argument,

Judgment
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no jurisdiction to entertain suel

alleged the marriage to be an

prohibited and declared illegal and

, and therefore no action lies,

tlown for hearing

trial, and thev came on for hear

ition was that The North-West

, only conferred on the Supreme Court

the 15th July,
hy the Courts of Queen’s Benceh,

( 1 Co | urise
(0 | )
2 of 7 Tudicature Ordinance.*
ma S 1 decree was 1n

hancery in England on the 15th July,

niluenced in doing so by
/ s V. Chamberlain

the facts set out by the plaintiff

rue t mar: e was not merely
d m the beginning, and
n that Court has as much
ma ¢ null and id as it

and voiud by reason of fraud or
of some essential preliminary
at variance with the one I gave
January, 189 That judgment
ground.  And T do not decide
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Judgment

it this Court has jurisdiction to dissolve a valid marriage
r declare a voidable marriage void or to decree a judicial Wetmore, J

aration. 1 merely decide that it has power to make a

nent declaring a marriage void which was void ab initio.

\s to the second point of law raised, there is nothing in it
The contention iz that because the plaintiff’s state-

ment of claim alleges facts which, if true, render the marriage

) ¢ cannot bring this action. The answer to it is to be

found in the statement of defence wherein the defendant de-

nies a most material statement of faet in the claim, and

that the person alleged to be her first husband was not

alive when the marriage was contracted between her and the

1 If effect were given to such a contention a person

d never get authoritative relief from a bigamous marriage,

e desired to contract another marriage would have to

t the possible risk of heing prosecuted for bigamy

aintiff on the questions

nent for the P

ere will be juc

ed by the 4th paragraph of the statement of defence

will reserve the question of the costs of this hearing

ABRAMOVICH v. SAIR

Promissory note—Chattel mortgape Vuthority
of agent to deal with his principal's property.

An ent of the plaintiff, holding for collection a promissory note
payable to order, and a collateral chattel mor » made by defend
nt in the plaintiff's favour, delivered the same to one Thompson,
in alleged payment of a certain personal indebtedness of the agent
o Thompson, The defendant, bona fide, settled with Thompson,
ind Thompson delivered to the defendant the note and mortgage,
I'he note had not been endorsed by the plaintiff, nor the mortgage

ed in any way

the delivery of the note and mortgage to Thompson was
e the scope of the agent's authority, and that, as the instru
ments were not transferable by delivery, and the plaintiff had not
made any representation that they would so pass, the defendant
vas liable to ¢ the amount thereof to the plaintiff,. Remarks
of the Lord Chancellor in Goodwin v. Robarts,' considered.
[ WETMORE, J., July 1}, 1900,

This action was hrought orviginally by Jacob Udow to Statement.

recover an amount claimed to be due upon a promissory note
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defendant in favor of Udow, and in the alterna
upon a covenant contained in a chattel mortg
the defendant to Udow for the payment of the money

secured by the promissory note, \fter action hrought Udow's
interest in the subject matter of the suit having heen assigned

to Abramovich, he was by order substituted as plaintiff.

Wermone, I find the following facts: One Jacoh Udow
was the assignee of certain debts due to Pierce Bros., who at
one time did business at Oxbow, but who had ceased to do

huginess there prior to the transactions hereinafter mentioned

Udow resided at Winnipeg, and ael Pierce was his agent
it Oxbow to colleet \ | 1= instructions were to
debts fo ; 1 v could not
Onee
conld for
Winnipe
[ Tldow, 15 a § cent wit
the particular purposc have mentioned, and
hy a monthly wag
[ the firm of Pierce Bros
which Udow had pur
Sair Proceedings
e Court to enforee
1= a result thereof the note sued on was made

ant il also the chat 1 ge under seal

payable to Udow’s order, and was made up of
Iness to ros. and the
‘H\“ M= hiy i H 1 I i Sair to

ow personally.  How this latter claim was contracted does

appes It i not material, however, as the consideration

n < not disputed. The chattel mortgage was given

he amount mentioned in the promissory note

mortgage were dated 12th August, 1899, and

15t October, 1899, with twelve per cent.

nterest iros. were indebted to one James E. W.
I"hompson for wages in the sum of $128.09, and in the month
of December, 1899, he demanded payment of his claim from
Michael Pierce, who, in satisfaction thereof, delivered to him
the Sair note and mortgage, representing to him that he was

Udow’s agent and had authority to deal with the notes, and
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that any settlement he might make with Sair’s notes would
be perfectly satisfactory to Udow, and Thompson agreed to
pay Pierce $72, the difference between his claim and the face
of the Sair note. The Sair note was not endorsed by Udow
or by any person on his behalf, and there was no writing
whatever assigning the chattel mortgage. Thompson having
g0 obtained these securities proceeded with one Thomas Baird
to the defendant’s residence, on 17th or 18th September, and
left him (Baird) there. The defendant then made two notes
in favor of Baird, one for $128, payable at two months, and
one for %72, payable at twelve months (these notes bore
interest at twelve per cent). Baird then delivered the $200
note and chattel mortgage to Sair. Thompson, these notes
having been obtained, tendered the $72 note to Pierce, who
refused it, claiming that he was to have been paid the $72 in
cash. 1 have no doubt that Thompson played a trick on
Pierce, but not in the way that Pierce alleged. The trick he
played was that he did not pay him the $72 in cash as agreed,
but endeavoured to throw him over as to that amount for
twelve months with an unsecured note from the defendant
I also find that previous to Baird going to the defendant’s
place, Michael Pierce had informed the defendant in sub-
stance that he intended or had it in view to hand his note
and mortgage over to Thompson. The question now arises
whether, under these findings, the plaintiff is entitled to
judgment? 1 am of opinion that he is. It is perfectly clear
that Michael Pierce had no authority whatever to appropriate
Jacob Udow’s property to pay the debts of Pierce Brog. No
such authority can in any way be spelled out of the evidence.
Udow never gave it to him: it was not incidental to the nature
of his agency, and Pierce’s statement at the time he delivered
the instruments cannot avail to perfect Thompson’s title.
Goodwin v. Robarts, Rumball v. Metropolitan Bank? and
The London Joint Stock Bank v. Stmmons,® were relied on
by the defendant. In all these cases the instruments trans-
ferred were transferable by delivery, and those decisions went
on the ground that they were ¢o transferable. The note iv

T48: 1 A, C. 476 ¢ % 2 : 24 W. R. 087,
: w0, Q. B.36G; 2Q. B. D, 1f 3 L. T 25 W, R. 366.
‘61 L. J. Ch, (1892), A. ( 1 ;41 W, R.

108; 56 J, P. 644
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17

Judgment,

Wetmore, J.
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Judgment.
Wetmore, J.
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question in this case was not transferable by delivery, it was
payable to Udow’s order and was not indorsed by him. If
Udow had indorsed the note in blank, or possibly if he had
indorsed it to Michael Pierce and Pierce had delivered it to
Thompson even in fraud of Udow, the cases above cited would
be applicable.  So far as Thompson is concerned, he took the
note under circumstances sufficient to raise a strong suspicion
that it was not being dealt with in a manner duly authorized
notwithstanding Michael Pierce’s statement to him.  He must
have known that Michael Pierce was using Udow’s property
to pay Pierce Bros.” indebtedness, and he ought to have known
that it was being passed to him in a manner in which such
securities are not usually passed, that is, without the indorse-
ment of the person to whose order it was pavable, and that it
was not therefore negotiated as provided by section 31, sub-
section 3 of The Bills of Exchange Act (1890), cap. 33; and
that the transfer was not according to the usual methods.
Moreover, he must have known that the manner of the assign-
ment or transfer of the chattel mortgage was entirely unusual.
Sair, the defendant, too must be held to have knowledge of
the same facts, and they were sufficient to put him on his
guard. It is true that Sair swore that when he signed the
$200 note and mortgage he did not know whether it was in

favor of Udow or Pierce Bros. 1 have very great difficulty in

helieving that. He had been sued in Udow’s name, and he
must have been apprised that Udow held the claim. There
is no charge of fraud or mistake set up in the pleadings. The
documents were read or explained to him, and if he did not
know in whose name the documents were drawn it was not
Udow’s fault, it was the defendant’s own indifference or negli-
gence. There are some remarks by the Lord Chancellor, in
Goodwin v. Robarts,) which might at first reading lead one to
the conclusion that even if the instrument had not been nego-
tiable the title would have passed. Upon reading these re-
marks closely, however, it will be seen that he held that the
title would have so passed in that particular case because the
appellant was “in the position of a person who has made a
representation on the face of his serip that it would pass with
a good title to anyone at least taking it in good faith and for
value, and who has put it in the power of his agent to hand
over the serip with this representation to those who are in-
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duced to alter their position on the faith of the representatign
0 made.”  The representation the Lord Chancellor refers to
is the representation on the face of the scrip that it was pay-

able to bearer, and he brought the case within Picard v. Sears.*
[ cannot find that the other Judges expressed just the same
views, although these remarks of the Lord Chancellor seem to
lave heen quoted as binding by the judgment of the Court in
Rumball v. Metropolitan Bank.* However that may be, there
was no representation by Udow in this case, or anything under
which it could be held, that Udow had put himself in the
position of a person who has made such a representation. 1
have not been able to lay my hands on Picard v. Sears,* and 1
do not find it cited in Mews’ Fisher’s Digest (that is, in my
edition of that work), but 1 find a reference to it in the judg-
ment of Park, B., in Freeman v. Cooke,® where that learned
Judge states that the rule laid down in Picard v. Sears* was
as follows: “ Where one by his words or conduct wilfully
causes another to believe in the existence of a certain state of
things and induces him to act in that belief or to alter his
own previous position, the former is concluded from averring
against the latter a different state of things as existing at the
same time.”  That does not apply to this case. Udow neither
by his words nor conduct wilfully caused either Thompson
or Sair to believe that Michael Pierce had authority to assign
or transfer the note or mortgage. He simply allowed these
papers to remain in Pierce’s possession without the slightest
evidence or indication of any authority in him to assign or
transfer them. And under such circumstances Pierce had no
more authority to pass a title to a third person than he would
to have passed a title to a horse which Udow might have
loaned him. Paragraph 4 of section 31 of The Bill of Ex-
change Ordinance will not help the defendant, because Udow
wag the holder of the note and he never transferred it in any
way or authorized it to be transferred.

Judgment for plaintiff.

:G A. & E. 469; 2 N. & P. 488; 45 R. R, 538,
18 L. J. Ex. 114; 2 Ex. 654; 6 D, & L. 187; 12 Jur, 777.
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THE FAIRCHILD CO. L'TD. v. HAMMOND ET AL.

Conditional sale of goods—Repossession and  resale — Rescigsion
Defence arvising subsequent to issue of writ,

When a vendor under a conditional sale, repossesses the goods and
makes a resale thereof other than that contemplated by the con-
ditional agreement, he thereby rescinds the agreement: Nawyer V.
Pringle, and Harris v. Dustin, woved and followe and such
result will follow even if the ver before repossessir as in
stituted a suit under the agreement to recover the purchase price,

A corporation will be bound by its unsealed contracts entered into
bona fide in the course of its ordinary business within the scope
of the objects for which it was incorporated,

[WersoRre, J., February Tth, 1903.]

The defendants Hammond and Buller, by an order in
writing dated 6th April, 1901, ordered from the plaintiffs
a threshing ontfit. This threshing outfit was delivered to
the purchasers, who gave their joint and several notes there
for in accordance with the terms of purchase. The order
or agreement provided that the ownership and right to

possession of this property should remain in the plaintiffs

until the purchase money and the notes given therefor were
fully paid. and contained a provision that in the event of
any one of certain gpecified contingencies arising, the whole
debt and anv note or notes given on account thereof should
become due and payvable and the plaintiffs might take pos
gession of the property and resell the same hy public anction
or private sale and deduet out of the purchase money such
costs, charges, expenses and damages as they might have
incurred in consequence of such defanlt, and taking posses-
gion and resellint and of necessary repairs, and might
recover from the purchasers the halance of the purchase
price remaining wnpaid as liguidated  damages, together
with such costs, charges and expenses remaining unpaid in
the event of the amount realized at such resale heing insuf-
ficient to cover the amount thereof The several notes
also contained a memorandum to the effect that the owner-
ghip and right of possession to the property for which they
were given, should remain in the plaintiffs until the priee
wag paid. and that if defanlt in payment was made the

120 0. R. 111; 18 A, R. 218
*1 Terr. I, R. 404




\]I.] FAIRCHILD CO. LTD. V. HAMMOND,

plaintiffs had power to declare the notes due and payable
even before maturity and to take and sell the property, and
that the notes should remain payable, but that the amount
realized from the sale of the property, less expenses, should
be credited on the price.  The defendants paid only $15 on
account of the purchase price of this property, and this
action was brought to recover the balance. None of the
defendante defended the action except the defendant Ham-
mond. The action was commenced on 5th July, 1902.

E. L. Elwood, for l\l;lilllilrx
J. T. Brown, for defendant Hammond.

Wersore, J.—The matter of defence set up by Ham-
mond is that the plaintiffis repossessed themselves of the
property in question, and have, so dealt with it and other-
wise acted in respect to it as to relieve him and his prop-
erty from liability. The evidence fails to establish that
up to the time the action was commenced the plaintiffs had
done anv act whatever which would serve to relieve Ham-
mond from such liability. On the 1st September-last (being
some two months after the commencement of this action)
however, a different state of affairs was brought about. On
that date the plaintiffs wrote Buller a letter, which is as
follows :—

“We hereby authorize you to take possession of and
operate the threshing outfit which we sold last year to
Richard Hammond and yourself; and agree that when you
pay the notes which were given for the machine that you
are to have the machine as your own property.

“In the meantime we shall try and collect from Mr.
Hammond moneys which he earned with the machine in
the year 1901.

“ “""’I'," yours,
“The Fairchild Company, Limited,
“By I E. F.”

Buller swore that after receiving that letter he “ worked
on the machine, hired all the crew and took full possession,”
and shewed the letter to Hammond. T find and hold that
this amounted to an acceptance by Buller of the plaintiffs’

offer contained in that letter, was a taking possession of the

Judgment.

Wetmore, J,
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machinery hy the plaintiffs and was a‘conditional sale thercof
to Buller to the entire exclusion of Mr. Hammond. It was
the intention of the plaintiffs in writing the letter and of
Buller in taking possession and acting under it, to vest the
right of property and ownership in the machinery in Buller
upon his paying the notes mentioned in such letter. T hold
that there was a good and valid consideration for the
agreement ; that the ownership in the machinery was in the
plaintiffs and therefore they had full authority to make the
agreement, and that if Buller paid the notes as specified
the right of property and ownership would vest in him, and
Buller could insist upon it as against the plaintiffs or Ham-
mond. And to clinch the matter, the plaintiffs on the 8th
September, wrote Hammond a letter which contains the
following: “Mr. Frank Buller has forwarded to us vyour
letter of 27th August, in which you say you intend to return
and run the machine this season. We have re-possessed the
machine and turned it over to Mr. Buller and do not expect
that you will have anything more to do with the running of
it.” This all took place after the commencement of this
action but hefore Hammond had delivered his statement of
defence. The question now arises, how does this state of
facts which T have found, affect the plaintiffs’ right of
action against Hammond? In Sawyer v. Pringle,' the
vendors under the agreement of sale retained the ownership
of the machine until payment of the price, but it was pro-
vided that the vendees should have the right of possession
and the right to use it until any default in payment of the
purchase price, and in default of payment the vendors had
the right to take possession of the property. There was no
provision in the agreement authorizing the vendors to sell
the machine and apply the proceeds on account of the pur-
chase price, and to have a right of action against the vendees
for the balance. The vendees made default in payment
of the purchase money, the vendors took possession of the
machine and sold it, credited the proceeds on the purchase
price and brought the action to recover the balance from the
vendees. The Court held that the sale to the plaintiffs

being an executory sale only, to be completed when the pur-
chase price was paid, that the plaintiffs by the resale had
put it out of their power to fulfil the contract. and that the
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vendees might therefore treat such contract as rescinded,
and that the plaintiffs could not recover.

Sawyer v. Pringle’ was considered and approved of by the
Supreme Court of the Territories in Harris, Son & Co. V.
Dustin® That was an action brought upon three promissory
notes made by defendant in favour of the plaintiffs for the
price of certain agricultural implements mentioned in them,
These notes provided that the ownership of the property speci-
fied should remain in the plaintiffs until the notes were paid.
There was no provision that the plaintiffs could take pos-

gession on default of payment.  The property however was

given into the possession of the defendant, who made de-
fault in payment.  The plaintiffs’ agent took possession of
the implements and removed them with the intention of
sclling them to other parties on plaintiffs’ behalf. As a
matter of fact he did not sell them. But he used both the
implements for his own purposes and allowed a third per

gon to use one of them. The implements were not duly

and reasonably cared for and were in a more dilapidated

condition than, with that reasonable care which a contract-

ing seller was hound to give to property held for his pur-
It was urged in that cage on the

chaser, they should he
was distinguishable

part of the plaintiffs that the caus
from Sawyer v. Pringle.' hecause there was no re-sale. But
the Court held that it was not necessary that there should
be a re-sale in order to bring the case within the ratio
decidendi of Sawyer v. Pringle, that that case was far more
far-reachinz in its consequences than that: and the appeal
was dismissed and the judgment rendered by the trial Judge
for the defendant aflirmed on the ground that the ]'l:lil\-
tills conduet in dealing with the implements after they
had taken possession wag of such a character that the de-

fendant was justified in considering that the plaintiffs had
rescinded the contract and in treating it accordingly.

The agreement in this case differs from that in Sawyer v
Pringle,' inasmuch as the last mentioned agreement con-
tained a clause expressly authorising the vendee to retain
possession of the article until default. The agreement in
this case does not contain this clause in express lanzuage,
but the provision must be implied, hecause the provision
enabling the vendor to take possession on default coupled

with the provision requiring a delivery to the vendee in-

Judgmens,

Wetmore, J.
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volves the right in the vendee to retain such possession

i however a most mportant and

material difference hetween the agreement in this case and
those in Sawyer v. Pringle * and Harris v. Dustin,® inasmuch
1 this case expressly authorizes the ven-
dors on taking possesgion for default to sell the machinery
and alter erediting the proceeds of the sale on the purchase
price to sue the vendees and

as the agreement ir

recover the balance. The
is what is the effect of this
Is it one entirely for the protection and con-
the vendors or has the
respect thereof?  Have the

to avail themselves of

first question that oceurs to mu

provision ?

venience of

vendee any rights in
vendors a right as

vinst him

one portion of the agreement hy
takines possession and to ienore th provision respecting
the selling ?

Or has the vendee the right to insist that hav-

ing taken vendors shall go on in

possession the accordance
agreement and sell and go relieve the vendee of his
liability by the amount whiel

with the
may be realized at such sale?

onsider that it is necessary to decide that question
in this casc

I do not

[ merely mention it as a question which might
consideration should it
to consider the effect of

PSS

w worthy of he raised.
In order

this clause for re-sale
after taking

sion so far as this clause is concerned, 1

will again call attention to what mayv happen when the agree-

ment containg no provision for a re-sale. We have seen
according to Sawyer v. Pringle’ that in such a case if the
takes possession and resells, tl

vendor 1 original vendee may
consider the contract of sale rescinded and the vendor can-
not recover the balance of the purchase money. We have
geen according to Harr Dustin®

that although there
was no resale the vendor

mas
to the property as to wars
the vendor had

so conduet himself in respect

the vendee considering that

escinded the contract and o preclude the
vendor from recovering the purchase price. T find the
following in the judgment of the Court in the last men-
tioned case:*

“The question is not whether the vendor has reseinded
the contract; or whether or not he had any such intention
The question is has the vendor so dealt with the articles as

to justify the buyer in considering that the vendor had

YAt p. 414
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rescinded the contract and in treating it accordingly. If
the vendor wishes to hold the huyer to his agreement and
enforee his claim against him for the price, he has simply
the right to hold the article, and he is bound to take care
of it. The buyer has the right to insist that he shall not
use it and that he shall not allow other persons to do so,
and that he shall take care of it. 1f he has got to take it
hack he has a right to receive it just in the same condition
as it was when it was taken out of his possession. . . If
not kept in that condition or if used by the vendor or
allowed by him to be used the buyer would have the right
to say: You have by your conduct rescinded the agreement

and 1 will not pay you the halance of the price.” The pro-
i<ion in the agreement in this case authorizing a resale
only, to say the . alters the position of the vendor

tal yossession for default in case such provision is acted
on. In other respects it leaves the parties to it in the
same position they would have heen in if the agreement con-
tained no such clause Now I am of opinion and hold that
the resale contemplated by this agreement is an acutal,
execnted gale. not an executory sale, wherein the realization
of the purchase price depends on contingencies and may
never he realized,  The plaintiffs have not therefore availed
themselves of the power of resale contemplated by the
agreement: they have made a sale of a character not con-
templated by the azreement, and moreover they have allowed
duller to use the machine and deal with it in a manner
confrary to what was laid down in Harris v. Dustin?® in so
far as the rights of Hammond are concerned. There is no
doubt that the plaintiffs having repossessed themselves of
the machinery had a right to sell the property to Buller or
any other person. The ownership of it was theirs, it always
had been, the right of possession owing to the vendee’s de-
fault was theirs, they were therefore in a position to give
both the ownership and the right of possession to any
person they saw fit. They were not bound in order to do so
to make an executed sale, they were perfectly at liberty to
muke an executory sale or otherwise deal with their own
property as they saw fit: the vendees could not stop them.
They (the vendees) could however say: You have dealt
with this machinery in a manner not contemplated by the

25
Judgment
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agreement between us and so as to enable us to say that
vou have by your conduct rescinded the agreement and we
will not pay you the price of the machinery. It does not
affect Hammond’s rights that the party with whom the
plaintiffs have dealt or acted was his partner. So far as he
is concerned he was justified in treating the azreement as
reseinded and the pla‘atiffs cannot recover as against him.
I may say that it scems to me that the conclusion 1 have
reached is quite in accord with the trend of the American
authorities cited by Hagarty, C.J., in Sawyer v. Pringle.

The fact that this matter of defence arose after the
commencement of the action does not secm to me to affect
the question. 1f the vendor has acted in a manner which
would justify a vendee in considering that he had rescinded
the agreement, T cannot perceive why the vendee wounld not
be in a pogition to take advantage of it whether he so acted
before or after action brought.  Hammond would, had there
heen no sale to Buller, have had the right to pay the pur
chase money and have his property returned to him even
after action brought until precluded by a decree of the
Court.  If he attempted to do so and found that the prop-
erty had as against him been improperly dealt with by the
act of the vendor or put in such a position that it could not
be restored to him, 1 cannot see that it would make any
difference that this was done after the commencement of
the action

It was urged on hehalf of the plantiffs that the agree-
ment for the resale to Buller not being under the seal of the
plaintiff company wag not hinding on them. The letters of
Ist and 8th September last upon which that agreement, so
far as the plaintiffs are concerned, turns were written hy the
vice-president of the plaintiff company, and it is not dis-
puted that in doing so he was acting within his authority.
It is laid down in Lindley on Companies,* that, “1If a cor-
poration is created for a particular purpose it will be hound
by unsealed contracts bona fide entered into on its behalf in
the course of its ordinary business.” Looking at the original

contract with Hammond and Buller, T assume the plaintiffs

were incorporated among other things anyway for dealing
in and selling machinery of the character sold to such de-

*6th Edition, at page 271,
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Judgment,

fendants. That being so, I am of opinion that the agrec-

ment of sale to Buller was sufficiently proved.

Wetmere, J.

Judgment for the defendant Hammond with costs.

HOOPER v. SMITH AND HAMILTON,

Injunction—Motion to dissolve—Vendee of land with notice of prior

interest—Fraud—RSections §2, 55 and 56 of Land Titles Act, 189},

istered owner of land which he
having a prior equity in the

An injunction will lie against the ve
acquired with intent to defrand on
land

M. agreed to sell to H. and 8, a block of land, the
viding that upon payment of the purchase money H,
a two-thirds interest in the land Tpon the death of H., 8. paid
up the balance due on the purchase | . and indi M. to trans
fer the land to him, 8. sold the ls one Hamilton, who had
knowledge that deceased had an in the property. In an
action by the representatives of the deceased alleging fraud on
the t of Hamilton, an injunction was granted restraining
Hamilton from dealing with the land. Upon an application by
Hamilton to dissolve the injunction,

Held, that the rvight of the representatives of the deces
prior one and should prevail over the interest of the vendee 8.,
under section 126 of the Land Titles Act, 1804

Quare, whether irrespective of the question of f
the certificate of title would, under sections
be protected against the de
had notice of the interest of the dec
certificate

ed was a

and, the holder of
& 06 of the Act,
sed’s representatives, where the former
wsed before he obtained the

[Scorr, J., September 18th, 1905.]

Motion to a Judge in Chambers to dissolve an injunction, Statemens

The facts and points involved are set forth in the judgment.

Argument.

0. M. Biggar, for the motion.
J. D. Hyndman, conira.

Judgmens,

Scorr, J.—This is an application by defendant Hamilton
to dissolve the injunction granted by me herein on 26th
June last, restraining him and the Registrar of The North

Alberta Land Registration Distriet from dealing with the

lands in question herein.

By his statement of claim the plaintiff alleges that he
is a son and one of the next of kin of William H. Hooper,
deceased, who along with defendant Smith entered into an
agreement with one Macdonald to purchase from him the
lands in question, that the agreement provided that upon
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pavment of the purchase money deceased should be entitled
to a two-thirds™ interest in the property, that deceased died
on 13th March, 1905, that at that time there remained due
to Macdonald on account of the purchase money certain
pavments, that shortly thereafter defendant Smith paid
Macdonald the balanee of the purchase money, and, in frand
of the creditors and next of kin of deceased, indueed Mae-
donald to transfer said lands to him. and on the 1st of
\pril, 19035, the registered owner of the lands,
that on the 26th of April, 1905, he
sideratic

he hecame

for a pretended con-
m of $9.000, transferred the lands to his co-defend-

ant who on 28th April followingy hecame the registered

owner thereof, that the latter gave the former no considera-
tion for such transfer, and that, at
same, |
l

the time of receiving
the interest of the deceased in the
inds and took the transfer for the purpose of enabling the
defendant Smith to defraud the legal representatives of the
deceased of their interest

e had notice of

therein

Upon the hearing of the application it was admitted by
coungel for the applicant Hamilton that at the

time he
obtained his transfer from Smith

» was aware that de-
ceased had an interest in the lands in question

It was contended by counsel for the applicant that

neither upon the application for the injunction nor upon
this application is there any suggestion of fraud on the part
of the defendant Hamilton beyond the fact that at the time
he obtained the transfer from Smith he knew that Smith
did not own the whole interest in the land; that, having
obtained his certificate of title, he is entitled by virtue of
section 55 and 56 of the Land T'itles Act* to hold the lands

rainst the representatives of the deceased who have no
longer any interest therein, and that under section 126 of
the Act' his knowledge of the unregistered interest of the
deceased does not of itself constitute fraud.

In Gregory v. Alger® it was held by the Supreme Court
of Victoria that in the absence of fraud on the part of the

holder of a certificate of title, his title will prevail over an
unregistered interest

interest hefore he

even though he had notice of

obtained his certificate, and that

such
his

1The Land Titles Act, 1804, 57-58 Viet, c. 28,
*Cited in Hunter, Torrens Title Cases, p.
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obtaining the certificate with such notice did not con
stitute fraud. This was a decision under the Victorian
Transfer of Land Act similar to section 126 of our Act.!
It ;l[!ill‘;ll'\. however, that the Courts of New Zealand have
taken a different view of the effect of a similar enactment
there. See Duffy v. Howland, p. 285, and Locker v. How-
land, Digest of Australian Land Cases, p. 114. The ques-
tion of the effect of such notice is therefore not free from
doubt.

In the affidavit of defendant Smith filed on this applica-
tion, it is shewn that defendant Hamilton had notice from
him of the interest of deceased in the property before he
(Smith) had obtained the certificate of title. Such being
the case it is open to question whether defendant Hamilton’s
certificate of title wonld protect him against that interest,
even though Gregory v. Alger* was rightly decided. (See
Davis v. Weakey, Hunter's Torrens T'ille (Cases, p. 350.)

Apart from these questions there is in the statement of
claim a charge of actual fraud on the part of defendant
Hamilton. No such actual fraud on his part has been
ghewn unless his purchasing the land from his co-defendant,
knowing that he did not possess the whole interest in 1t
would constitute such fraud, but the plaintiff has sworn to
his belief in the existence of such fraud and its existence is
a question to be disposed of at the trial of the action. The
fact that the defendants have in their affidavits filed,
repudiated any frand on their part would not, T think,
justify me in now holdinz that they were innocent of it,
nor would the fact that plaintiff has not proved such fraud
at this stage justify me in dissolving the injunction.

In Davis v. Weakey (above), Moleworth, J., says with
reference to the effect of the section of the Vieloria Act
gimilar to section 126 of our Act.!

“The immense power which that Act gives to a pro-
prietor of completely barring clear equities presents, I think,

a reason for Courts of Equity readily interfering hy injunc-
tion.”

Application refused.

29
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McLEOD BROS. v

. SICKAVITCH.

Practice

Small

debt

\handonment of portion of claim,

A person having a demand exceeding $100 may abandon the overplus
80 as to bring an action under tl wll Debt Procedure,

When the plaintifi’s demand, in such a case, consists of several items,
it is not necessary

to abandon a specilie item or items, it is suffi-
cient to abandon in general terms the excess over $100,

[WETMORE, J

, February 3rd, 1903.]

behalf of the defendant, to set
aside the writ of summons and the service thercof, on the
ground that the action was hrought under Part T1L of © The

Judicature Ordinance ” relating to * Small Debt Procedure,”

and that the particulars of the plaintiffs’ claim filed shewed
an indebtedness of over $100,

and that the issuing of the
writ of

summons therefore was an abuse of the process of
the Court. The plaintiffe’ claim was on a merchant’s
account, and the particulars filed shewed an original indebtel-
ness of $104.15, but such claim contained the following
memorandum written

at the end of it and signed by the
plaintiffs:

“We hereby waive the above account except the
sum of ninety-nine 90,100 dollars ($99 90/100).”

E. L. Elwood, in support of the motion.
J. T. Brown, conlra

WerMmoRre, J.—It was urged on behalf of the defendant

that the plaintiffs had no right to abandon or waive a por-
tion of their claim for the purpose of bringing it under the
“Small Debt Procedure,” and that they could not by so doing
give the Court jurisdiction to proceed by that exceptional
practice, and if they could do so they ought to have specified
the items of the account which they have abandoned and
not abandon in the general way which they have adopted
If the plaintiffs had a right to abandon a portion of their
claim as contended for, I am of opinion that it was not
necessary for them to abandon any specific items; it was

quite sufficient to abandon all of their claim above $99.90,
as they have done. This was the form of abandonment in
Isaacs v. Wyld.* The debatable question is, had they the
'2L M &P, 676; 7T Ex. 163; 21 L. J. Ex. 46; 15 Jur. 1135.
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right to abandon a portion of their claim to bring it within
the Small Debt Procedure? When I come to carefully con-
sider the language of Rule 602 of “ T'he Judicature Ordin-
ance,” and the authoritics bearing on the question, I am of
opinion that it is open to a plaintiff to abandon a portion
of his claim go as to bring it within “ The Small Debt Pro-
cedure,” provided of course that the claim or demand is for
a debt. Rule 602 provides that: “ In all claims and demands
for debt whether payable in money or otherwise where the
amount or balance claimed does not exceed $100, the pro-
cedure shall unless otherwise ordered or allowed by a Judge
be as follows;” and then by succeeding Rules the Small Debt
Procedure is preseribed. Now if a person has a claim or
demand against another and files such claim and states
upon the record that he abandons a portion of it and brinzs
an action for the balance, the amount or balance he thereby
claims is the amount after deducting the portion so aban-
doned.  And if he recovers judgment upon such a claim he
could not bring another action for the portion so abandoned:
VeKenzie v. Ryan;* Winger v. Sibbald.* In this connec-
tion T draw attention to the fact that so far as the Small
Debt Procedure in the Territories is concerned no question
can arige respecting the ousting of the Court of its jurisdic-
tion over the subject-matter. Here it is merely matter of
procedure, as the Court holds the jurisdiction over the sub-
jeet-matter, no matter what procedure is adopted. In White
v. Machlin,* Abbott, (.J., is reported as saying in Barnes v.
Winkle, “That he saw no reason why a party might not
waive a part of his demand and resort to a cheaper tribunal
to recover the remainder, provided there be nothing in the Act
of Parliament constituting that Court which prevents him.”
And in MeKenzie v. Ryan,* Harrison, C.J., says:® “ There is
nothing according to the general principles of law to pre-
vent a person having a pecuniary demand against another,
either wholly or in part, at any time abandoning it.” That
must be conceded, it seems to me; and, that being so, what
principle of common sense or common law intervenes to

¢ P. R. 828,

'2 A. R. 610,

‘1 Kerr Rep. (New Bruns.) 94,
'2 C. & P, 345,

* At p. 325,
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prevent a person by abandoning a portion of his claim to

Wetmore, J. avail himself of a cheaper mode of procedure in the same
Court?

Judgment

I know of none, and I fail to perceive how in such
case anything can happen by which an injustice may he done
to a defendant, and 1 have no hesitation in holding that if a

plaintiff attempted in this Court to divide up his cause of
action and so hring seve

1l actions in order to avail himself
v Judge would lay his hands upon his
proceedings as being an abuse of the process of the Court. I

am of opinion therefore that the proceedings attacked are
correct

of the cheap procedure,

Summons dismissed with costs.

THE WATEROUS ENGINE WORKS CO. 'TD. v, BALL.

Pleading

Counterelaim and sct-off—Statute of Limitations,

The Statute of Limitati ns is pleadable to a counterclaim in the
same way as to a sepavite action for the same relief

A =et-off can only arise where the action is for a liqguidated amount
and there are mutual debts between the litigating parties,

[WErMORe, J., March 2ad, 1903.)

Stetement

This action was brought on 12th September, 1902, to
recover the amount claimed to

be due on three several
promissory notes made by the defendant in favour of the
plaintiffs, two of which were dated 22nd July, 1898, and the
other April 5th, 1900,

The defendant set up as a defence
by way of counterclaim that the plaintiffs ar

i “’l“l'\lll'-
engacred in the manufacture and sale of engines and ma-

chinery, that the notes in question were given to secure a
part of the purchase price of a threshing engine sold by
them to the defendant; that the defendant when ordering
guch engine made known to the plaintiffs that it was wanted
for the purpose of threshing grain, that it was to be a straw
burner and was to be of 16 horse power; and that the engine
was sold and delivered to him accordingly; that he endea-
voured to use it for the purpose of threshing grain for a
portion of the fall of each of three years, but that it never
worked satisfactorily in that it did not generate the power
which it was reasonably expected or sold to do, hut was
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uscless for threshing purposes: that he on several occasions
complained to the plaintiffs about the engine and requested
them to re-take possession of it, which they refused to do,
and that the defendant was compelled to put it aside as
ugeless, and thereupon requested the plaintiffs to take pos-
sesgion of it, which they refused: that he has from time to
time paid plaintiffs on account of the purchase price of the
engine $327.77, and he counterclaimed as damages the full
amount of the plaintiffs’ claim and the moneys so paid by
liim, amounting in all to $2.508.12. Particulars were
ordered to he delivered by the defendant to the plaintiffs
hy which it appeared that the years in which the defendant
endeavoured to use the machine were 1892, 1893 and 1895.
The plaintiffs thereupon raised in their reply the point of
law that the counterclaim was barred by the Statule of
Limitations, 21 Jac. 1. ¢. 16, s. 3.

On application of the plaintiffs the question of law was
set down for hearing before Wetmore, J., in Chambers.
E. A, C. McLorg, for the plaintiffs.

J.T. Brown, for the defendant.

Weraore, J.—It is quite clear that if the defendant
had brought a substantive action against the plaintiffs for
breach of the allezed warranty (because it is an implied
warranty upon which he relies) his right of action would be
barred by the Statute of Limitations. The learned counsel

for the defendant however urged two contentions in support
of his counterclaim :—

Ist. That the Statute of Limitations cannot be pleaded
to a counterclaim at all, it can only be pleaded to an action.

2nd. That the matter of counterclaim is matter of set-off
really, and not matter of counterclaim, and the right to rely
upon it as a set-off is not taken away because it is stated in
the pleading to be a counterclaim, that the cause of counter-
claim arises out of the contract on which the notes sued on
are based, and the cause of action on the part of the plain-
tiffs not being barred keeps the subject-matter of the
counterclaim alive,

VOL. VIL T. L. REPTS,—3
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Judgment. The contention first made is based on the fact that the
Wetmore, J. Statute of James* neither takes away the right to damages
nor even the right to bring the action, it merely creates a
har to enforcing the action If the statute is mot
pleaded the party can recover. Then it is urged that the

statute provides that all acfions of the character specified

ghall be brought within the limited time, and that a counter-
claim is not an action. It will be observed that by rule
110 of * The Judicature Ordinance™ and marzinal rules
199 & 249 of the English Rules, from which our rule is

taken. it is provided that a counterclaim ghall have the same
effeet as a cross-action.  Now, clearly, if a cross-action had
heen brought in this instance the SNtafete of Limitalions
could have heen pleaded to it It certainly would be a
strange anomaly that the statute could not be pleaded he-
canse instead of bringing a cross-action the claim 18 brought

woway of counterclaim.  If that were allowed the

orward |
provisions of the rule would to that extent he defeated,
hecanse the same effect wonld not be given to the counter-
claim ag would he given to the eross-action And note the
consequences il the defendant’s contention is correct: A
has a cause of action axainst B whieh he knows is barred by
the statute and he knows therefore that it would be idle to
sue, so he refraing:; but B happens to have a cause of action
against .\ entirely independent of A’s action against him
and arisiny out ol transactions IIIHI""\\ loreign to It 1l|||l
brings an action against A. A could then bring forward
by counterclaim hig cause of action no matter how stale it
might be and open up the whole of it, and B would be help-
less in so far as the statute is concerned. Moreover, B.'s
action might be staved or discontinued, and under the ex-
press provisions of the rules A's counterclaim could he pro-
ceeded with notwithstanding the statute. 1 am quite satis-
fied that the rules or the practice never contemplated any-
thing of the sort. In Re Lloyd,?* (cited for the defendant),
is not applicable because no action was brovght at all by the
mortgagee or anything which could be construed to be an
action: the proceeding was taken by the representatives of

'21 Jae. 1
0. 1808, ¢
S (1903), 1 Ch,
041; 19 Times L. R.




WATEROUS ENGINE WORKS CO. V. BALL, 35

morteagor. I am inclined to think with all due defer- Judgment
ence that that case, to say the least, touched the horder-line, Wetmore, J.
and 1 am not disposed to carry it any further.

\+ to the other contention, that the matter of counter-
aim is a matter of set-off. 1 am quite free to confess
at since 1 arrived in this country I have until very lately

n quite at a loss to understand what was meant by a set-
i and my confusion was largely due to what 1 saw hereto
e laid down in the Annual Practice as the distinetion
tween a counterclaim and a set-off. 1 was quite familiar

what was called a pleadable set-off according to the

tice in my old province.t It meant setting off mutual

or liquidated demands in actions for liquidated de-

and I had never heard of a pleadable set-off in any

av But I found on arriving here what was set out

note to English Marginal Rule 199, beginning say,

¢ Annual Practice of 1897, at page 469, and following

I find however that this has been pretty nearly ex

from the Annual Practice for 1903, and what appears

275 and following pages substituted. This last is

n accordance with my old conceptions and the subject

v comprehensible to me, 1 will content myself with this
reference to the Annual Practice of 1903, and state that in
my opinion it 18 generally correet and supported by auth-
I'he conclugion T draw from it is that a set-off can

arise where the action is for a liquidated amount and

are mutual debts between the litigating parties. A

claim sounding in unliquidated damages cannot be set off
aczaingt a claim for a debt or for any other cause of action.
The party claiming the unliguidated damages must counter-

claim or bring a cross-action. Neither can a claim for a

lig ited amount be set off against a claim for unliquidated
damages, it must be counterclaimed or a cross-action
wought.,  In this light T can quite understand the decision
m Ord v, Ruspini® That case was decided under 2 Geo.
IT. cap. 22, and 8 Geo. I1. cap. 21, and before the passing of
0 Geo, IV, cap. 14 (commonly known as Lord Tenterden’s
let), the 4th section of which made the Stafule of James

applicable to any debt on simple contract alleged by way of

-off: and T can also quite understand why that case has

‘The Province of New Brunswick,
2 Esp. 570,
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Judgment.  not been cited in any text book, at any rate, which is at

Wetmore, J. present available to me. I am of opinion that the Statute
of James is applicable to the defendant’s counterclaim in
this action and bars Liz right to recovery. [t was not
claimed that the matter of counterclaim could be made
available as a defence in any other way than by counter-
claim. T have disposed of all the questions urged hefore me.
This matter of an answer to the defendant’s counterclaim is
admitted to dispose of all defence the defendant has, and the
plaintiffs are entitled to judgment on their elaim

./I/r/f/llll nt for /Jmu/«/'\.

PEASE v. TOWN O MOOSOMIN AND SARVIS

Practice—Pleading— A mendment—Right of defendant to plead de
noro—Premature application to strike out—Costs

Where a statement of claim is amended under Rule 179 of the Judi-
cature Ordinance,' the opposite party is entitled to plead de novo
to the whole claim as amended, notwithstanding that he has pre-
viously p to the original claim, and a defence delivered to
such original claim cannot be under Rule 182 considered
pleaded to the amended claim until the expiration of the eight
days allowed for pleading to the amended claim,

[WETMORE, J., February 23vd, 1901.)

Statement,

\pplication to strike out certain paragraphs of the

defence as embarrassing.

The statement of defence was delivered on 26th January,
and on the 4th February the plaintift amended nis state-
ment of claim under Rule 179 of ** The Judicature Ovrdin-
ance,” and on the same r];l_\ delivered the amendment to the
defendant’s advocate.  The amendment did not interfere
in the slightest way with the alleged canse of action or with
the grounds upon which relief generally was songht It
merely struck out one of the reliefs prayed for. On the
same day that the plaintiff so amended his elaim he took out

the chamber summons on this application
Argument. J.T. Brown, for the defendant: The application is pre-
mature hecause the defendant had under Rule 182¢ eight
*The Judieature Ordinance ™ €', 0. 1
fOf “The Judicature Ordinance " C.O.

e, 21,

8,
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davs from the delivery of the amendment to plead to the

amended pleading and can plead de novo. Therefore the

statement of defence delivered cannot be considered as
pleaded to the amended statement of elaim until such eight
davs have expired

E. Ao MeLorvy, condra

Wervone, J. —1 have had some difficulty in making up
myv mind. At one time | was inclined to the view that Rule
182 ought not to receive the construction contended for by
the defendant’s advocate, that it ought to be so construed
as to permit the opposite party to plead to the amendment
or to amend his pleading so as to make it nm'l\ to the
amendment, but not to allow him to plead de nove to the
whole elaim. and T was also disposed to read the Rule in this
wiav—that if the opposite party had not already pleaded
when the amendment was made he might within the pre-

ribedd time plead to the amended pleading; if he had

aded to the original he mizht within the prescribed time
amend so as to plead to the amendment.  But on reading
¢ more carefully 1 perceive that it contemplates the
pleading again even if he has already pleaded to the
original. T have reached the conclusion that the opposite
party can in such case plead * de novo ™ to the whole claim
as amended. This seems to be according to the striet read-
ng of the Rule, and to permit this does no injury. Tf one
party has committed a mistake and rectified it, it simply
puts the other party in a position to rectify mistakes on his
part. I think the proper way to test this would be to take
this very case.  Suppose within the eight days after the
delivery of the amendment the defendant had filed a new
statement of defence to the whole claim as amended, leaving
out the allesed objectionable matters, could the plaintiff
have obtained an order to have such defence taken off the
files.  Or made any other application to set it aside? Or
suppose he  had  pleaded new matters of defence alto-

gether apart from any suggested by or arising out of the
amendment, would not the Rule justify him in doing so?
I am of opinion that it would. 1 must therefore hold that
this application was made too soon; that the defence filed

cannot under the circumstances be held as pleaded to the

Judgment,
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amended statement of claim until after the expiration of the
eight davs and only then in the event of the defendant
pleading again or amending
dismissed

J. not
This application must he

Summons discharged with costs.

THE CANADA SETTLERS LOAN & TRUST (O
PURVIS

v,

Vendaor and purchaser Larcement for sale of land—A\agent—=State
ment of price and terms—=Statute of FPrauwds——Implied econtract
Evidence Damanes

Specifie performance Eir

ctment
profits—Laches

Vistake—Mesne

The

plaintiffs in reply to a letter from their agent

very lowest fig and Iu terms ™ at which they would sell * the
Lane Place wired as follows Lane Place, $480 on
terms,” and immediately followed this
e Teet Upon receipt of the telegram the agent purported to sell
the land to the defendant, who entered into possession. In an
action to recover possession of the land,

Held, that the agent had not been authorized by the
and that the plaintiffs were entitled to recover
Held, further, that the defendant having persisted in his possession,
with full knowledge that the plaintiffs objected to it, the plain-
tiffls were entitled to mesne profits, and that the defendant could

not recover anything for the buildings and improvements placed
by him on the land,

asking for “ the

usual
hy a letter to the same

plaintiffs to sell,

[Wersonre, J.. May 30th, 1963.]

Action to recover possession of land.

The facts are set
forth in the judgment.

E. L. Elwood, for plaintiff.
@G. Elliott, for defendant.

Wersore, J

The facts of this case, as I find them, are
as follows:

The plaintiffs about the 13th June, 1898, were
the mortgagees and entitled to the possession of the land in
question, which is situated near Saltcoats, and on the 14th
March, 1902, became the owners in fee simple thereof. One
Thomas MceNutt acted as the agent for the plaintiffs at Salt-
coats, but he was not a general agent: with the exception of
some matters of an unimportant character he always acted in
each individual case on special directions from the chief officers
of the plaintiff company. He was generally reported in and

about Saltcoats to be the agent of the plaintiffs, Negotiations
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were opened between the defendant and MeNutt with a view
of the defendant purchasing the land in question, and on the
13th June, 1898, McNutt wrote a letter to A. D. McLean, the
plaintiffs’ commissioner, of which the following is a copy :
* Saltcoats, 13th Jan., 1898,
“A. D. McLean, Esq.,
« Dear Sir:—1I think 1 can sell the Lane place to a North-
muberland farmer with a large family and some means, if the
nrice is reduced,  Will vou tell me the very lowest figure and
hest terms for this place. 1f not satisfactory he will take a
homestead. .\ message hy wire preferred.
*Yours truly,
“Thomas McNutt.”
On the 16th June, McLean, whose office was at Winnipeg,
seid a telegram to be sent from there to McNutt at Salt
coats, of which the following is a copy:
To Thos, MceNutt,
“ Raltcoats
* Lane place $480 on usual terms
“ (‘anada Settlers Loan & Trust Co.”

On the 17th June MeNutt sold the land in question to the
defendant, who gave him his cheque, dated 17th June, on the
Bank of Montreal, Winnipeg, for $200, payable to the order
of A. D. McLean, on account of the purchase money, and
the cheque specified that it was an “instalment on N. W,
6-24-1-W. 2nd P.M.,” and MeNutt gave the defendant the
following receipt :

“ Saltcoats, 17th June, 1898,

“ Received from Mr. John Purvis a cheque for two hundred
dollars, being first payment on N. W. 6-24-1-W. 2nd, sold to
him for five hundred dollars, on company’s usual terms.
\greement in duplicate and official receipt to be given

“Thos, McNutt,
“Agent C. S. L. & T. Coy.”

On the same day MeNutt forwarded this cheque to McLean
with the following letter:

“ Saltcoats, June 17th, 1898.
“A. D. McLean, Esq.,

“ Dear Sir:—I enclose cheque for $200, first payment by

John Purvis on N. W, 6-24-1, W, 2nd P.M. T sold the place

39
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Judgment., {4 him for $500,

g Your message said $480, but I added
Wetmore, J. $20 as 1 found that he was willing to pay it. Kindly send
agreement distributing the $300 on usual terms, but with
privilege to pay sooner if inclined to do so. 1 sold free of

taxes, so please send cheque for school taxes, and credit me
with commission.

Yours traly,
“Thos. MeNutt.”
On the 20th June and before MclLean had received Me-
Nutt's letter of 17th June, and of course after the sale or the
alleged sale hyMceNutt to the defendant, McLean wrote Me-
Nutt as follows:
* Canada Settlers Loan & Trust Co., Limited,

“ Winnipeg, Man., 20th June, 1898,
“Thos, MeNutt, Esq.,

“ Saltcoats.

“Re No. 398, Lane:
“Dear Sir:—We beg to acknowledge receipt of your
the 13th inst., and in reply I wired on the 16th
inst. as follows:

favour of

‘ Lane place $480 on usual terms, which is to say one-
tenth cash, balance in nine annual equal instalments with

interest at 8%. We will be glad to hear from you further in

the matter.
*Yours truly,
“A. D. McLean,

“ Commissioner.”

There is no direct evidence as to what McLean’s duties
as commissioner were, but in view of the fact that MeNutt who
had been acting for a length of time as agent for the company
in the way I have stated, communicated with him on the
matter of this proposed purchase, and that McLean answered
him in the way he did, I feel justified in assuming and find
as a matter of fact that McLean was the proper officer of the
company to communicate with on the subject, and that he had
the authority to write the letters and send the teleg

i in
evidence written by him.

There is no doubt that McNuti's
mind and that of the defendant were at one when the defend-
ant gave the cheque and MceNutt the receipt of the 17th June;
they evidently intended to deal with the land in question.
But the evidence abundantly satisfies me that Mclean, in
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sending the telegram of 16th June and the letter of 20th June
to MeNutt, was under an entire mistake and misconception as
to the land covered by MeNutt's letter of the 13th June. The
plaintiffs had been holding the land in question at $800,
and thev held at the time an interest in another section of
land, namely, the S. W. 14 of section 34, In\\'llshl]b 15, range
31, west of the 1st principal meridian, under a mortgage
from one George Lane. The company’s officers were in the
habit of designating the several places in which they were
interested by the name of the person to whom the loan was
made.  The loan on the land in question had been made to
one Wright, and the place was therefore known in the com-
pany’s office as “ the Wright place,” and the 8. W. 14 of sec-
tion 34 above mentioned was known as “the Lane place.”
Now in MeNutt's letter of the 13th June he merely described
the land as * the Lane |Alil|l'.“ MeNutt so deseribed the ||[:|x-|-
hecanse the company had previously entered into an agreement
to =ell it to one Harriet Lane. When MclLean received this
letter he believed that the property referred to in it was the
S, W, 1 of seetion 34 in township 15 and sent the telegram
and the letter of the 20th June under that belief. After send-
ing the letter of the 20th June, McLean received Mc¢Nutt's
letter of the 17th June encloging the defendant’s cheque, and
then for the first time became aware that the land MeNutt
intended to refer to was the land in question, namely, the
N WL 1 of 6-24-1-W, 2nd P M. McLean, therefore, immedi-
ately wrote MeNutt as follows, and with it returned him

Purvis® cheque:

* Canada Settlers Loan & Trust Company, Limited,

“ Winnipeg, Man., 22nd June, 1898,
“Thos, MeNutt, Esq.,
“ Saltcoats,

* Dear Sir:—We heg to acknowledge receipt of your
favour of the 17th inst. enclosing cheque for $200 from John
Purvis,  We regret to say that there has been some error in
this matter.  In your former letter you merely asked the
price at which we held Lane’s place, and we thought you
meant the 8. W, 14-34-15-31, which belongs to G. Lane.
But from your last letter we see you meant the N. W, 14-

6-24-1-W. 2nd, which was purchased by H. Lane from this

company sometime ago.  The price at which we hold this

41
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fudgwent. Jand is $800, and therefore return cheque herewith. If Mr.
tn 4. Purvis cares to buy at this figure we will be glad to hear

from vou again

*“We regret that this mistake has arisen.

‘Yours truly,
*A. D. MclLean,
“ (Commissioner.”
MceNutt, upon receiving this last mentioned letter, com-
municated itz contents to the defendant and tendered him his
cheque, which the defendant refused to accept back. He

has
refused to deliver up possession of the land and counterclaims
for specific performance |

y the plaintiffs of the alleged agre |
ment of 17th June, 1898 \

There is nothing in the nature of an agreement upon

which the defendant can rely to support his possession or his

claim for specifiec performance, except MeNutt's receipt of the

17th June, 1898, because that is the only document which

he set up as satisfving the 4th section
of The Statute of Frauds.! And the

first question that
arises is: Ts that writing binding upon the plaintiffs?

can, under any pretence,

[ am
of opinion that it is not. 1 cannot distingnish this case from
Harvey v. Facey*  McNutt's letter of 13th June was merely k

an inquiry as to the lowest price and the best terms for which
the plaintiffs would sell the lot, and McLean’s telegram was
merely an answer to that question and contained no implied
contract that the plaintiffs would sell at that price, and did
not authorize MeNutt to make any contract of sale

, and his
letter of the

20th June did not carry the matter any further.
Moreover, McLean did not in any reply to MeNutt's letter
of the 13th June authorize MeNutt to negotiate a sale, and
so this case is on all fours with Chadburn v. Moore®  The
consequences are that the plaintiffs are entitled to succeed in
their action and to judgment for possession of the land and
for mesne profits, and the defendant fails as to his counter-
claim.  The plaintiffs set up another ground to relief, namely,
that owing to the mistake on the part of McLean as to the
quarter section that MeNutt wrote
by MeNutt was void and that there

about, the agreement made
was no consensus ad idem.

552; 1 R. 428; 69 L. T, 504;

1 W. R, 39.




vir| CANADA SETTLERS L. & T. CO. V. PURVIS,

43

This question is one that requires a very great deal of con- Judgment.

sideration, and 1 am not prepared to express any opinion Wetmore, J.

upon it. It is not necessary to do so. 1 rest my judgment
entirely upon what 1 have hereinbefore stated, Tt was set
up on the part of the defendant that he was entitled to
succeed both as to the action and the counterclaim by reason
of laches on the part of the plaintiffs and delay in bringing
the action, 1 am quite unable to understand why the plain-
tiffs shonld he deprived of their property by reason of such
delays. The defendant was promptly apprised of the fact
that the plaintiffs would not adopt MeNutt's agreement.
Mr. Smith, the plaintiffs" ingpector, interviewed the defend-
ant in 1898, 1899 and 1900, and according to the defendant’s
own testimony every time objected to his being on the place.
I'he defendant persisted in his possession with the full know-
edge that the plaintiffs ohjected to it and refused to accept

any terms whatever, insisting that the McNutt agreement,

should be carried out by the plaintiffs, The only question
emaining is, what are the plaintiffs entitled to recover for
mesne profits?  The evidence of Harold Smith is that the
rental of the land is worth $50 a year, and that is not dis-
puted by the evidence, and I am not prepared to say that it
is unreasonable. The defendant has, in my opinion, improved
the land by fencing, removing stones, cutting down bluffs,
building stables and by cultivation. 1 believe the land is
worth, by reason of these improvements, more than it was
when the defendant went into possession. Nevertheless (T am
bound to state with some feeling of regret) I feel that T cannot
take those improvements into consideration. T cannot find
any case which, under the English Practice, would support
me in doing o, and on principle T am impressed with what is
stated in Mayne on Damages* 1 think in making the im-
provements the defendant went on at his own risk with full
knowledge that his rights were disputed. Under such circum-
stances I am of opinion that he cannot practically compel the
plaintiffs to pay him for doing something that they did not
ask him to do and which, for all T knew, they did not want
done,

Judgment for plaintiffs.

‘6th ed, at p. 461,
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WATEROUS ENGINE WORKS COMPANY v. HOW-
LAND AND THE SASKATCHEWAN MUTUAL
DEVELOPME? COMPANY,

Parties—Joinder of causes of action—Rules 26 and 29 of * The

Judicature Ordinance ™ €', O, 1808, ¢, 21

The plaintiffs bronght action against the defendant Howland for the
purchase price of machinery sold and delivered to him, and joined
therewith a claim ag:
by it to plaintiff tc
also a small claim
goods.

Held, that these constituted separate and distinet eauses of action
and could not be joined

inst the defendant company on notes given
cure part payment of such machine ; and
inst the defendant company for the price of

[WETMORE, J., August Tth, 1907.]

Application by Chamber summons on hehalf of the defend-
ant company to strike their name off on the ground of mis-
joinder, argued before Wersmonre, J., 30th July, 1907

T. D. Brown, for the motion.

E. L. Elwood, for the plaintiff, contra.

Wermore, J.—The statement of claim in the first three

paragraphs alleges in substance that by an agreement under
seal dated the 23rd April, 1906, the defendant Howland
agreed to purchase from the plaintiffs a 20-horse power,
second-hand traction engine, for which he agreed to pay the
plaintiffs on the 1st December, 1906, $500, and on the 1st
December, 1907, a like sum of $500, and to secure the pay-
ments of these amounts he gave the plaintiffs his two promis-
sory notes dated April 24th, 1906, for $500 each, with in-
terest as stated, and pavable respectively December 1st

. 1906,
and

December 1st, 1907 ; that it was agreed in such agreement,
among other things, that on default of payment of any
obligations given for this machinery the whole of the pur-
chase price remaining unpaid, or any obligations therefor,
should become due and payable as cash, notwithstanding the
deferred times of payment mentioned in the obligation; that
the defendant Howland covenanted to
the plaintiffs
paid nothing

pay the same; that
delivered the engine, and the defendant has
on account of the |'l||‘|'||;l~v pl'it‘n‘ or of the
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promissory notes. By the 4th, 5th, 6th and 7th paragraphs Jndgment

of the claim it was alleged that by an agreement under seal Wetmore, J

dated the 18th May, 1906, the defendant Howland agreed to
purchase from the plaintiffs a 26-horse power Waterous
double-cylinder engine; one 40 x 60 McClosky thresher, with
side-fan blower: one 40 Rich band-cutter and self-feeder, 150
feet of 8-inch, four-ply drive belt, one P. D. Moore steam
pump and one head-light, for the price of $4,080, which was
to he paid for by delivering to the plaintiffs one 20-horse
power Case engine, free of all liens, at $950, and the balance
hy promissory notes payable as follows: two notes for $1,050
each, pavable respectively on the 1st November, 1906 and
1907, and one note for $1,030 payable on 1st November, 1908,
hearing interest as stated: that the machinery mentioned in
the last mentioned agreement was delivered hy the plaintiffs
to the defendant Howland, and they received the 20-horse
power (‘ase engine, and also received the following promissory
notes made by the defendants, The Saskatchewan Mutual
Development Company, in favour of the plaintiffs, namely, one
dated May 26th, 190G, payable 1st November, 1906, for
$1,050, with interest as stated ; one for $550 dated May 28th,
1906, and pavable on November 1st, 190%, with interest as
stated @ one dated August 22nd, 1906, payable November 1st,
1907, for $500, with interest as stated ; and one dated August
22nd, 1906, payable the 1st November, 1906, for $1,030,
with interest as stated. And the claim alleged that the last
mentioned agreement provided that if default should happen
in pavment of the purchase price of the machinery the whole
of the purchase price remaining unpaid, and all obligations
therefor, should, notwithstanding the deferred times of pay-
ment mentioned in such obligations, become due and payable
as cash forthwith: and it alleged that nothing had been paid
on account of this last mentioned agreement or the notes.
The 8th paragraph containg a claim against the defendants,
the Saskatchewan Mutual Development Company (which 1
shall hereafter call “the company ™), for goods sold and
delivered to the amount of $27.23. And the plaintiffs in
their prayer for relief claim from the defendant Howland the
sum of $4,200.30, and interest from 1st December, 1906, and
judgment against the company for $3,185.83, with interest;
that is, the plaintiffs ask to recover against the defendant
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Judgment.  Howland the principal and interest on all the promissory

Wetmore,

notes set out in the statement of claim, and as against the
defendant company the principal and interest due on the
notes made by them, and also for the goods alleged to be sold
and delivered to them.

Application was made on behalf of the company to
strike their name off on the ground that the claim against
them could not be joined in one writ with the alleged
cause of action against the defendant Howland., It is set
up in the first place, on the part of the plaintiffs, that the
company had waived their right to take this objection by
reason of their advocate having applied for and obtained an
extension of time for putting in a defence. T am of opinion
that this contention cannot be allowed, the matter com
plained of here is not a mere matter of irregularity: the
question is whether the plaintiffs have the right to mix these
parties up in the way thev have done in bringing this action,
The question really is then whether the plaintiffs had a right
to join these parties in this action under Rule 29 of “ The
Judicature Ordinance.””'-—"That rule is as follows :—* All per-
sons may he joined as defendants against whom the right to
any relief is alleged to exist whether jointly, severally or in
the alternative: and judgment may be given against such
one or more of the defendants as may be found to be liable
according to their respective liabilities without any amend-
ment.”  This rule is word for word the same as Order XVI.,
Rule 4, of the English Rules, and the authorities are to the
effect that this Rule and Rule 1 of Order XIV. should he read
one into the other. This last mentioned Rule, hefore it was
amended in October, 1896, was precisely the same as Rule 26
of “The Judicature Ordinance.”” Whatever my opinion
might have been as to the construction to be put upon Rule 29
of “The Judicature Ordinance,”* 1 feel that T am bound by
authorities which I must follow. The cases to which 1 refer were
decided in the House of Lords, and, ;lllhull‘_’h a decision of
that Court is not binding upon the Court of which I am a
member or upon myself, their decisions are of such a high
character (because it is the Supreme Court of Appeal in
England) that T would not for‘a moment venture to go con-
trary to them. It will be observed that the causes of action
set forth in the 1st, 2nd and 3rd paragraphs of the statement

1C. O. 1808, c. 21
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of claim are really against the defendant Howland, the com-
pany are in nowise interested or concerned in them at all;
and, on the other hand, the cause of action set forth in the
8th paragraph is entirely against the defendant company, and
Howland has no interest whatever in that claim. 1 cannot
therefore see how, under the authorities, these two defendants
can be joined with respect to those causes of action, and at
any rate, so far as those causes are concerned, the defendants
are entitled to succeed or the plaintiffs called upon to elect
which cause of action they will proceed with. As to the
causes of action set forth in the 4th, 5th and 6th paragraphs,
it will he observed that the notes which were provided by the
agreement of the 18th May to be given for this machinery
were not the notes specified in the claim as given; these notes
payable at a different time and for different sums, and
other parties: it will be observed that the gross

amonnts are the same, but that is all. 1t does not appear that
fendant Howland was a party to these notes that were
actually given for the machinery, and how it is expected to
nake him liable on the notes given by the defendant company
I am unable to conceive. 1t may be set up possibly that
Howland is liable, not on the notes given by the defendant
company, but under the agreement for the purchase price of
he machinery, and, especially, in view of the acceleration
clanse. 1 do not consider it necessary to express any opinion
upon this question, and as a matter of fact I have formed no
opinion: but, if Howland'is so liable he is liable by virtue of
the agreement and not by virtue of the notes, and what lia-
bility there is on the part of the defendant company is by
virtue of the notes and not by virtue of the agreement; that
is, the plaintiff has distinet and separate rights of action
against these persons—one against the company by virtue of

their notes, and not by virtue of the agreement, and one against
Howland by virtue of the agreement and not by virtue of the
notes, 1 may add that it is impossible that the company can
be held subject to the acceleration clause in this agreement—

an agreement which they were never a party to; and it is
not claimed that they were a party to it. They promised to
pay these notes at a specified date, that payment cannot be
accelerated by an agreement between the plaintiffs and an-
other person—an agreement to which they were not a party
at all.

Judgment

Wetmore, J

]
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Judgment. In Swurthwaite v. Hannay,* * bales of cotton were ship-
Wetmore, J. ped by several shippers upon a general ship for carriage
to Liverpool, the bills of lading being similar. Upon arrival

it was found that the number of bales landed fell short of
those shipped, and that some of the landed bales could not
be identified, their marks having bheen obliterated.  These
latter bales were sold and their procee

Is distributed propor-
tionately among the several consignees. Sixteen holders of
bills of lading, nine being shippers and seven consignees,
joined in one action against the shipowners claiming damages
for non-delivery of the number of bales specified in their
bills of lading respectively.” The question was whether the
several plaintiffs could be joined. "The House of Lords held
they could not. Lord Herschell, L.C'., at p. 4992 states as
follows: *In what sense can it be said with accuracy that
the different causes of action all arise outl of the same trans-

action?

The ¢laim is in each case in respect of a breach of a
separate contract to deliver the goods shipped.” That is
practically the case here as | have already stated it. The claim
is in each case in respect of a breach of separate contracts,
Then at p. 500 he states: © The rule provides that “all persons
may be joined as plaintiffs in whom the right to any relief

claimed is alleged to exist, whether jointly, severally or in the
alternative.” Thiz conveys to my mind the idea that the
relief claimed by the plaintiffis who are joined is to be the
same relief.” Just at this stage His Lordship was dealing
with Rule 1 of the Order, but at p. 501 he states: * It can-
not be doubted that whatever construction is put upon the
Rule 1 have heen considering, must be applied equally to Rule
b of the same Order.,”  Lord Russell of Killowen, at p. 503,
states: “ The property in the goods was distinet in the case of

each shipper, and the contracts of carriage were likewise dis-

tinet, There was no community of interest or of property as
between the plaintiffs, In truth, the transaction was not one
and the same. There were several transactions, similar in-
deed, but different and distinet from one another.,” The last
appears to me to be very pertinent to the question I am dis-

(1804), A, C.494;: 3 L. J. Q. B. T37: G R. 200; T1 L. T. 157;
3 W. R. 113.

Of (1804), AL O
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cussing in this case. In Sadler v. Great Western Railway
Company,” “'The plaintiff, a dealer in cyeles, brought an ac-
tion against two railway companies which had parcel offices
adjoining his shop on opposite sides, alleging that each com-
pany caused carts to stand on the highway in front of its
office for an unreasonable length of time, and that these com-
bined acts prevented all access to his shop by vehicle or
cycle, and caused him special inconvenience and loss of
trade.”  An application was made by one of the companies
to stay the action on the ground of misjoinder. The Court
divided, A. L. Smith, L.J,, holding that there was a mis-
joinder, Righy, L.J., holding the other way. Smith.
L.l at p. 693, states: “As 1 read Smurthwaite v. Han
nay,? the question of the joinder of two plaintiffs equally ap-
pliecs to joinder of two defendants.” This was car-
ried to appeal, and the judgment of Smith, 1.J., was up
held.  Halshury, (LT, is reported at p. 453% as follows:
“The pleader here has thought proper in some parts of the
statement of claim to allege several and separate causes of
action.  He has set out in terms that the plaintiff has a
separate cause of action against each of the two defendants.
I believe the true construction of the whole statement of
claim is that, and that the words which are to be found in the
Sth paragraph do no more than expand, with a view to dam
ages, what is referred to in the other paragraphs of the state
ment of claim.” Lord Watson, at p. 454, states as follows:
“It is perfectly obvions that the statement of claim for the
appellant sets forth two separate and distinet canses of action
against two separate defendants. T do not think that upon
any fair construction of his pleadings there is set forth any
joint claim against the defendants, In these circumstances
it has been painfully apparent from first to last of the learned
argument we have heard that the contention of the appellant
i not only unsupported by the authority, but is in the teeth
of authority.”  And Lord Herschell, at the same page, states:

“My Lords, 1 am of the same opinion. It is practically ad-

mitted, for it cannot be disputed, that there are in the state-

CUINDG), 2 Q. B, 688 6 854 W. R
00 affirmed, (1896), A, C. 450; sl B. 4 74 L. T 661;
45 W. R, 11.

*Of (1895), 2 Q. B.

COf (1806), A. (.
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Wetmore, J.
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ment of claim two separate canses of action charged ainst

these two defendants—that either of them might be sued
alone, and that the plaintiffs here might recover against
cither of them alone,” 1 cannot distinguish this case from
what iz =0 laid down, This application must be allowed. It
i« claimed on the part of the plaintiffs by aflidavits produced
on their behalf that the defendant Howland is the manager

of the defendant company, and that the agrecments set out
|

in the statement of claim and the promissory notes therein

mentioned were executed by him on behalf of the company,
and that the liability incurred hy Howland is in reality the

labil of the company. There is nothing in the statement

of ¢laim setting that up, and, in =o far as the hability of the

parties is concerned, 1 am inclined to think that it would not
atfect their o t= as hetween the company and the plaintifls
i the ¢laim as set n by the plaintiff=, but however that

may be, T am of opinion that it i not open to me to deal with

that question, because the statement ol elann sets up no rights

against the company by virtue of any such relation or under
tanding.  In disposing of this question I am of opinion that
I cannot travel outside of what is get up in the statement of
claim I'he counsel for the plaintitfs asked for leave, if |
should rule against him, to elect. 1 will allow him to elect,

or that purpose will not make the formal order until

her vaeation)

(alter
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BROWN v. APPENHEIMER

Larecment for lease—Land Titles Act, 189 f—Agreement void
ax lease Lasignment—Breach of agreement to do breaking
Vetion by assignee of reversion for damages—Chose in action

wreement inowriting but not sealed, the defendant leased from
¢ McLean certain land, and entered into possession thereof
ecquently, but during the eurreney of the term, McLean trans
od the demised land to the plaintiff, and also assigned to the
il the agreement of lease In an action by the assignee
t the tenant

it the agreement, although void as a lease, was, nevertheless,
i agreement, and the defendant having entered into pos

ion nnder it, a tenaney was thereby cereated
further, that, notwithstanding that the Statute, Henry
VILL e, 24, which confers on a grantee of a reversion a right of
ion ainst a losse » non-performance of conditions in A
( not apply when the demise is, as in this ease, not by deed,
the plaintifit was, nevertheless, entitled as assignee under eap
of the Consolidated Ordinanees, 1898, to maintain an action
the defendant for his breach of the agreement prior to the

the assignment thereof to the plaintiff

TWeETMORE, J Lpril 30th, 1903.]

On or about the 31st March, 1900, one John McLean and

lant entered into an agreement of lease of a certain

of land, and such reement was in writing but not

nder seal. By the terms of this agreement McLean leased
the Tand to the defendant for a term exceeding three years, and
lefendant therein agreed to perform certain breaking on
said Tand during the years 1900 and 1901.  The defendant in
pursuance of such agreement of lease entered into possession
of the land and cropped it during the year 1900 and took
1 the crop, and immediately after left the premises and
never again entered into actual occupation.  On or about the
ith June, 1900, McLean gold the land to the plaintiff, and a
certifiente of title thereto was issued to the plaintiff dated
13th June of that year. The defendant almost immediately
fter the transfer to the plaintiff and before he took the erop
off the premises was notified of such transfer. By instrument
under seal, dated 24th December, 1901, John McLean assigned
to the plaintiff the agreement of lease of 31st March, 1900,
and all rights, claims and demands of whatsoever nature and
kind which he might have against the defendant by virtue of

that agreement. The defendant never did any of the breaking
he agreed to do under the agreement of lease, and the plaintiff

Statement,
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brought this action for damages for the defendant’s failure
g0 to do.  The defendant in addition to defending the action
counterclaimed for cancellation of the agreement,

Levi Thomson, for plaintiff,

B. P. Richardson, for defendant

Wernonre, J It was urged for the defendant that
the agreement in question is void as a lease as it is not in the
form preseribed by “ The Land Titles Act, 1894, It was
also contended that it is void under section 3 of 8 & 9 Vie. cap.
106 (Imperial) and sections 1 & 2 of The Statute of Frauds,
hecanse being for a term over three vears it was not made by
deed. T am not prepared to state that under “ The Land
T'itles Aet ™ it is necessary that a lease should be by deed;
it is quite possible that under that Act! it is not necessary that
it should be under seal. But assuming that this instrument is
not in the form prescribed by “ The Land Titles Aet”* and
is therefore void as a lease, and also assuming that it is void
as a lease under The Tmperial Statute above cited, it is valid
as an agreement, and the defendant having entered into posses-
gion under it became at least a tenant from year to year to
McLean subject to the terms of the agreement: T'ress v.
Savage.r  And that is sufficient for the purposes of this case.
It is quite possible that under « T'he Judicature Ordinance,”®
. 8, pars. 4 & 5, and s 10, par. 11, the defendant under
the circumstances held under the agreement on the same
terms as if the lease had been duly granted under seal:
Walsh v. Lonsdale?*

The next question is whether the plaintiff can maintain
this action against the defendant for not doing the hreak-
g The English cases decide that the Statute 32 ”«'III)
V1L e 31, conferring on grantees of reversions rights of
action for non-performance of conditions, &c., in leases
on the part of the lessees, does not apply when the demise
is, as in this case, not by deed: SNtanden v. Chrismas,?
Eldiott v. Johnson And the

Bickford v. Parson,” and

n

;18 Jur.

Ch, . 9: 46 I, T, 858: 31 W. R. 100.

J QB + 11 Jur, 694,
J.C. P : 12 Jur, 377
J. Q. tL.R.2Q B 120;: 18 W,
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yancing and Lease Property Act, 1881,° is not in force

in the Territories, Possibly then unless there is come statutory

enactment here that would assist the assignee of a reversion
when the assignor has created a tenancy hy parol before the
assignment the assignee of the reversion might not have a
remedy against the lessee for breach of a condition such as
the one in question unless something has taken place between
him and the lessee from which the Court could find that a
tenancy was created hy implication hetween the assignee and
the lessee upon the terms and conditions of the lease from the
assignor.  But in such a case the original landlord could
maintain an action for the breach of the condition: I)'f:'lrfunl
v, Parson,® and by the instrument of 24th December, 1901,
McLean assigned that right of action to the plaintiff, who can
maintain an action against the defendant in his own name for
breach under section 1, cap. 41 of the Consolidated
tees, 1898, In Torkinglon v. Magee,” the defendant
ntracted to sell to one Rayner his reversionary interest in
rtain property, Rayner assigned his interest in the con-
to the plaintiff, The defendant refused to perform his

id the plaintiff sued him for damages for such

The Court held that the plaintiff could maintain

on,  The question as to the plaintiff’s right to main-

action turned on the construction to be given to the
contained in section 25, sub-section 6, of “The

Court of Judicature Act, 1873 (Imperial), which

upon the assignee “of any debt or other legal

wetion ™ the legal right of such “debt or chosge in

It was not disputed in that case that a right to
damages for hreach of contract is a chose in action,

was urged that the expression “debt or other legal

wtion ™ limited the “other legal chose in action”

¢ in action of a similar character to a debt. It was

really to apply the doctrine of ejusdem generis.

lage of section 1 of cap, 41 of The Consolidated

s cannot possibly be go limited. That section pro-

hat *“ every debt and any chose in action arising out of

ract shall be assignable.” T may state that Torkington v

«J. K. B 7T12; 8T L. T. 304: 18
reversed in appeal on the facts (1903), 1 K. B.
boaa6; +«T. 443; 19 T. L. R, 331,
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Judgment,

Wetmore, J
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Judgment,

Wetmore,
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J Court was reversed, but only on the ground that the evidence

TERRITORIES LAW REPORTS, [vorL.

Magee® was appealed and the judgment of the Divisional

shewed there was no cause of action hecause neither the
plaintiff’s assignor nor the plaintiff were ready and willing to
carry out the contract with the defendant according to its
terms.  The Court of Appeal refrained from expressing an

opinion upon the question whether the assignment of the
contract entitled the plaintiff to sue for damages for hreach
in his own name: (1903) Weekly Noles.,"®

I am of opinion that the plaintiff can maintain this action
and that the defendant is liable in damages for the omission
te do the breaking in the years 1900 and 1901, which I fix at

. The agreement of lease does not warrant the defend-
ant to void the lease. That was the privilege of the lessor,
\x, however, both parties are anxious to have the agreement
cancelled, there will be an order cancelling it. 1 make no
order for the defendant delivering up possession.  No de-
mand of possession ever was made; but as the defendant has
not been in actual possession since 1900 there will be no
difficulty about |»\:|ln||ﬂ' taking possession if the agreement
is declared cancelled,

Judgment for plaintiff with costs.

YORKTON PRINTING & PUBLISHING CO. LIMITED
v. MAGEE.

Pleading—Demurrer——tGeneral denial—Sufliciency—=Striking out

A plea by a defendant that the statement of claim is not sufficient
in law to sustain the action without setting forth the grounds is
bad and will be struck out

[WETMORE, J., June 17th, 1897.]

This was an application hy the plaintiff by Chamber sum-
mons to strike out the first paragraph of the statement of
defence. This paragraph merely alleged that the defendant
would ** object at the trial that the statement of claim was not
sufficient in point of law to sustain the action,” but did not
gpecify the grounds of the alleged insufficiency.

Argument, E. L. Elwood, for the plaintiff,

B. Tennyson, Q.C., for the defendant.

At p. GO,
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WeErMORE, J.—1 am of opinion that as a rule it is nog a
good pleading to plead that a statement of claim is not suffi-
cient in point of law to sustain the action. The grounds upon
which it is claimed to be insufficient should be stated. The
forms given in the English Rules of Court seem to intend that
they should be set out. Such a pleading is merely a demurrer
which is abolished.

Section 151 of The Judicature Ordinance' provides that
“any party shall be entitled to raise by his pleading any point
of law.” That means that the point of law is to be raised;
that the question of law i to he stated. 1t is laid down in
Bidder v. MeLean® that the point of law must be stated,
although under the particular circumstances of that case,
an objection in point of law stated in a somewhat general
manner was held sufficient. T am of opinion that the first
paragraph of the defence is therefore had, and 1 am of opin-
ion that it is embarrassing. 1 practically held in Foy v.
Eberts® decided the other day, that a pleading so framed as
to enable the party to spring on the other side something
that he might not bhe prepared to meet is embarrassing. 1
gee no reason to change my mind, and T am of opinion that
a pleading o framed as to enable a defendant to spring some
question of law which the plaintiff might not be prepared to
weet, is equally as embarrassing as a pleading which would
enable him to spring some question of fact that he might not
be prepared to meet.  The pleading should put the party it
is pleaded against on his guard.  See remarks of Collier in
Phillips v. Phillips.*

It is claimed that the grounds of the objection in point
of law are stated in the defence specifically. Certainly there
are grounds of objection in point of law stated specifically in
the defence, but there is nothing to indicate that the defend
ant intends to limit the operation of the first paragraph
of the defence to such points of law so specifically stated
In my opinion this renders the pleading all the more objec
tionable hecause it is calculated to lead the plaintiff into the
error of supposing that the points of law so specifically stated

are the only ones intended to be raised, whereas in point of

' The Judicature Ovdinance ™ No. 6 of 1803

220 Ch, D. 51

' Decided on May 1807, not reported. —T. . B
‘4 Q. B. D, at p, 159,

&
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Tudgment. fact it feaves it open to the defendant to raise any other

Wetmore, I objection in point of law that may occur to him. If there
were words limiting the operation of the first paragraph 1 |
think it would be good, but as there are not, 1 hold it to be
embarrassing

Summons made absolute with costs.

SMITH v. CANADIAN PACIFIC RAILWAY COM- ‘
PANY. |

Pleading—* Not guilty by statute "—Other  defences—Contributory 1
negligence Workman's Compensation Ordinance, cap. 13 of 1
1900 1

A plea of “not guilty by statute ™ under Rule 113 of the Judicature
Ovdinance (C. O, 1808, ¢, 21, entitles the party so pleading to
raise any defence that he nught raise under a plea of * not guilty "
at common law

Evidence of contributory negligence is properly admissible under such
a plea
A general denial of *

and every material allegation” in a state
ment of claim is

A\dkins v. North Metropolitan Tram-

way Co,, 63 L. J. Q. B, 361, not followed L
I'he Workman's Compensation Ordinance, 1000, is not an ‘ﬁ
Ordinance aTecting procedure merely, and ctive V

allegation in a

is not re
A question of law eannot be raised by a general
pleading, but the nds thereol must be st

Yorkton Printing Cao. v, Magee, T Tere, 1. R

1, followed
[ WeTMORe, J., Feb, 6th, 1901.]

Statement Motion by the defendant under Rule 113 of the Judica-
ture Ordinance,* for leave to plead other defences in addition
to the plea of “ not cuilty by Statute,” heard hefore WEeT-
MoRe, J., in Chambers, on

25th January and 1st February,

1901.  The proposed additional defences are set forth in the
judgment

Arguiment J. T. Brown, for the plaintiff:  The defendant should
not be allowed to plead any defence unless it is a good de-

fence in law: that is the object of obtainin

leave. The plea

of “not cuilty by Statute ” entitles the

ndant fo raise

any defence he might raise at common law under a plea of

‘not gutltv ™: Rule 113 J. 0.}: Ross v. ('lifton.*
| C. 0.0 1808, e, 21, Rule 113: * Nothing in this Ordinance shall
| affect the right of any defendant to plead ‘not guilty by statute’
| but if the defendant so plead he shall not plead any other defence
to the same eanse of action without the leave of the Judge, and every

: plea of not guilty by statute shall have the same effect as a plea of
|
|

not guilty by statute has heretofore had.”

TMALE 1 0L 1. QB
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Paragraph 2 of the proposed defence is too general and

erefore bad: Rule 118 J. O. Paragraph 3 is no defence and
eave should be refused: Ord. cap. 15 of 1900, That Ordin
jee is one affecting procedure only, and is, therefore, retro
Its words are, “ It shall not be a good defence, ete.,”
hat i, the employer shall not be permitted to raise the
defence If it was intended to affect more than matters of
nrocedure other words would have been used, as:—* shall not
he liable, ete.”: Maxwell on Statutes (3rd ed.), 313-318;
Hardeastle on Statutes, 376-380: Ruegg’'s Employers’ Lia-
hility, ete., Aets (5th ed.), 33. Paragraph 4 should not be
tlowed as it is included in the plea of not guilty by Statute:
Doan v. Michigan Central Railway l'umluuw,“ I';H':l\_'r:lpll
5 is too general: Odgers on Pleading (3rd ed.) 195.

E. L. Elwood, for the defendant: The effect of the plea
“not guilty by Statute™ is limited in the case of the
endant, by the Railway Act, 51 Viet. c. 29, s. 287, and
cause of action in this case does not arise from anything
by the defendant in pursuance of this Statute: Doan v.

n Central Railway Co,,* Reist v. Grand Trunk Railway
Paragraph 2 is a good plea: Adkins v. North Met-

n Tramway Company,® as to paragraph 3, the Work-
mpensation Ordinance aflects more than matters of
Wassey v. McLelland,® Fowler v. Vail®* In any

visting rights cannot be affected: Inlw']n'v'lufl'tm

¢, see, 8, =8, 48. As to paragiaph 4, Doan v.

i Central Ratlway Co.? is not a decided opinion on
point.  That case turned on other grounds. Paragraph
1 and cases

Burrows v. Rhodes,® Odgers on Pleadings, 105. Even
technically right the defendant should he allowed to

good plea: Annual Practice, 1901, page 32

in proper form.

, 10 Times Rep, 173

*(18),1 Q. B. SIS; 68 L. J. Q. B.640; SOL. T, 501; 4S W
13; 63J. P : 15 Times Rep. 286,

Argument,
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WeTMORE, ) This is an action brought by the plain-

1l a hrakeman in the «

efendants” employ, for injuries sus
tained by him by reason of the nezligence and unskilfulness
o the defendants’ servant The defendants purposing to
plead “not guilty by statute ™ apply under Rule 113 of
“The Judicature Ordinance,”* for leave to plead other de

fences.  These other defences are in substance as follows:

2. A denial of *each and every material allegation con-
tained in the statement of claim.”

3. That the injury, if any, was caused by the negligence
of the plaintiff’s fellow servants in the common employment
of the defendants, and not otherwise,

4. Contributory negligence on the part of the plaintiff

5. That the statement of claim discloses no cause of ac

tion against the defendants.”

The plaintift’s advocate objects to the leave being granted
In the first place he sets up that as to the 4th proposed mat
ter of defence it is unnecessary as it can be given in evidence
under the plea of “not guilty by statute.” As to the 2nd
proposed matter of defence, he conceded that there might be
allezations in the statement of elaim which the defendant
would not be allowed to deny under the plea of “not guilty
by statute,” and therefore the only objection he raised to
that proposed plea was that it i too general.

I will first deal with the objection to the 4th proposed
matter of defence

The plaintifi’s contention is that whatever could he given
in evidence or raised as matter of defence under the plea of
“not guilty hy statute,” before the promulgation of the Eng-
lish rules of Court of 1883, can still he given in evidence or
raised now under such plea, and that such construction must

be put on Rule 113 of “ The Judicature Ordinance.™ This
provision wag introduced in the first “Judicature Ordin-
ance,'* and has been copied into each succeeding general Or

dinance respecting the administration of justice. With con
siderable hesitation 1 have reached the conclusion that this
point is well taken. This of course involves the inquiry what
could be given in evidence or raised as a matter of defence in
an action of this nature under the plea o

not guilty by

¥ Ordinance No, 2 of 1886, see s, 81
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statute.  The defendant could not only raise the special

59
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defence authorized by the statute under which it was pleaded Wetmore, J

but he could also raise any defence which he was authorized

to raise at common law under the plea of “not guilty’
Ross v. Clifton2 /’,"l(//v/wu V. fiullr‘l'u/f/,,“ Williams v.
nes'® is o cited in gupport of that in Roscoe Nisi Prius
Evidence.® In view of the introduction of the new practice it
is very difficult to find authorities on the effect at common law
of the plea of not guilty. The general issue is abolished and
partics have {o set out their defences in plain language, and
the old text hooks and digests on the subject have gone out of
print : at any rate 1 cannot lay my hands on any. I have there-
fore to rely upon my own recollection as to what the éffect of
the plea was in the early days of my practice. My recollec
on is that contributory negligence could be raised under the
plea of not guilty, and such recollection is supported by
n v, The Liverpoe’ New Gaslight ('o. " and Doan v.

higan Central Railway (o

I am free to confess that the construction T have pot on
Rule 113 of the Ordinance' seems to me to bhe ullvr\_\ at var-
iance with the whole spirit of the Ordinance,' but 1 cannot
perceive what other construction 1 can give to the words
“every plea of not guilty by statute shall have the same effect
a plea of not guilty by statute has heretofore had.” More-
over, the learned Judge in Doan v. Michigan Cenlral Rail-
way Company,* must have taken the same view of the sec-
tion that 1 have, otherwise I cannot understand how under
the Outario Practice they could have held that evidence of
contributory negligence was admissible under that plea.
Having reached the conclusion therefore that this matter of

lefence can be raised under the plea of not guilty by statute

it is not necessary to plead it specially, and effect must be
given to the plaintiffs’ contention, and I must refuse the

leave asked for as to that matter of defence. It may he as

well to state that no objection was raised to the proposed

plea of not guilty by statute not being a proper plea or as
to its not being properly marked with the references.

11 M. & W. 465; 12 L. J. Ex. 359,

P. 301; 10 Jur 4K
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[ will next deal with the 2nd proposed matter of defence.
Wetmore, J. In my opinion the paragraph as proposed is too general in
form and contrary to the provisions of Rule 118 of “ The
Judicature Ordinance.”* Adkins v. The North ‘/"/r‘ull,:“lrl'l
Tramway Company,® was cited in support of the proposed
paragraph. 1 think that that decision is most unsatisfactory.
It is admitted in the judgment that the defence in that case
was “mnot strictly in accordance with the form as required
by the wording of the rule,”** and the matter seems to have
gone off hecanse the defendants’ counsel expressed himself
as willing

to amend if desired by the plaintiff’s counsel to do

so “go f¢

as to specify to him each and every maierial alle
gation which they intended to deny.” Now it seems to me
that if an amendment is necessary or desirable so as to give
the opposite party notice of what is intended to be denied
it is bad and contravenes one of the intentions of the Rule,
namely, that the opposite party shall by the plea have speci-
fic notice of what is denied. Rule 118 provides that “Tt
shall not he sufficient for a defendant in his statement of de
fence to deny generally the grounds alleged by the plain
tifPs statement of claim.” T quite agree with the judg
ment in Adkins v. The North \/z/m]w"r/rm '/'rvlmurr.u Com-

pany,®

that the proposed defence “is a long way off the old
plea of the general issue,” because that plea went further
in its effect than a mere denial of the allegations in the
statement of claim (or “declaration,” as it was called in

the old practice) as, for instance, as T have just held, con-
tiihutory neg

gence could be set up under it, but it is not
necessary that the pleading should go as far as the general
issue in effect went under the old practice to be objectionable
under Rule 118."" [ cannot conceive of a denial being more
general than the proposed paragraph in question. Tt cer
tainly would be too general to plead “The defendants deny
the allegations contained in the statement of claim” or
“The defendants deny all the material allegations contained,
&e.,” and 1 cannot perceive that the insertion of the words
“each and every” help the pleading in the least. Tt simply
amounts to a general denial. Tn the first place, what amounts
to a “material allegation™? A difference of opinion may
arise with respect to that The plaintiff may consider a

¥ Order XIX. r, 17
"Of “The Judicature Ordinance,” (. (), 1808, ¢, 21
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ertain allegation not material and therefore not come to
trial prepared to prove it, and the defendant may set up,
pessibly with success, that the allegation is material, and
being put to proof by the denial and having omitted to prove
it the action must fail, If however the allegation had been
specifically denied in terms the question could be decided
if considered advisable by application at Chambers, hecause
if immaterial the defence could be struck out Moreover one
ohject of the Rule it seems to me is to prevent the necessity of
putting a plaintiff to the proof of matters of fact which
are true and which are not therefore specifically denied,

use by Rule 114, « Every allegation of fact in any

ading . il not denied specifically or by neces-
sary implication or stated to be not admitted in the plead
ing of the opposite party shall be taken to be admitted.”
What allegations in the statement of claim in this ecause
do the defendants say are untrue? Do they deny that

the plaintiff was in their employ as a brakeman? Do

they deny that he met with the accident? Do they deny
t neglicence and unskilfulness of their other servants?
If <o, let them say so in their pleading. And if they do
and put the plaintiff to the proof, and it turns out at the
trinl that the plea was absolutely untrue, and that they
ought to have known it, the defendants might be ordered
to pay the plaintif’s costs incidental to such proof, even if
they succeeded in the action. 1 also draw attention that the
denial in Adkins v. The North Metropolitan Co.," was not as
general as the proposed defence in question, hecause there
were two denials in that case, and each denial was limited
to the allegations in a specified paragraph of the statement
of claim. 1 also draw attention to what is stated by the
author in Odgers on Pleadings,'™ as to a defendant ]»]vml
ing that * he denies specifically every allegation contained in
the statement of claim.” No authority is cited for what he
states, but T agree with it. 1t is possible that a plea denying
“the allegation contained in a specified paragraph might be
good. It would depend on how the paragraph was framed

and what the allegation was, Possibly the plea of not guilty
by statute may put the plaintiff to the proof of all that the
defendants desire to put him to the proof of by the proposed

" (3rd Ed.), 195,
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paragraph, and will enable the defendants to raise all the
questions they desire to raise thereby. I am free to confess

that my recollection of the effect at common law of the plea

not guilty is in that direction. 1 do not however decid:

it: the question has not heen rmsed and 1 have not been
asked to do so I merely throw out the suggestion in view
of what T am about to propose, as possibly the defendants’
advocate may on looking into it not consider it necessary to

press the proposed i.u.uw‘w]-!x or what is covered the |'.||.\ )r.\

specially }viv.i'i\f\! it. 1 do not wish him however to place too
much confidence in my suggestion, 1 merely throw it out in

consequence of what 1 have held as to the 4th proposed mat

fence. T will allow the defendants to plead denials
o material matters set out in the statement of claim, but
they must in each case gpeeify the particular allegation which
they denv, and in some cases they must satisfy me by

that they have or have reason to believe that they

have good grounds for the denial I am of opinion that I
ought not to give the defendants leave to put the plaintiff

e proof of facts which are likely to be true to the de
fendants’ knowledge. 1 will state one or two matters, but
only by the way of instance, to shew what 1 mean. 1 do
not thi I ought (without an aflidavit shewing cause) to

allow the defendants to deny that the plaintiff was a brake
man in their employ, or that he was under the direction and
control of (. W. Milestone, or that Mr, Milestone was a
divisional superintendent of the defendant company, or that
the defendant was struck and knocked down hy the loco
motive, and such like matters. 1T would however allow the
defendants without such an affidavit to deny that the acei
dent was caused by reason of the negligence and unskilful
ness of the defendants” servants, and that the injury was of
the serious nature, and produced the consequences stated
If the defendants wish to plead any such matters the draft
of the proposed matters must he prepared and submitted to
me on Friday, 22nd February, having been first submitted to
Mr. Brown, and T will on that day hear the advocates in
respect thereto

A= to the thivd proposed ground of defence, the only ob-
jeetion raised to that is that it is prohibited or not permitted
by Ordinance, ¢, 13 of 1900. The alleged injury in this
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was caused on the 8th December, 1899, and before the
nance in question was enac ted. T'he action wag brought
the passing of the Ordinance. The contention is that
operation of the Ordinance is retroactive and takes away
¢ defendants the right to set up the defence of com-
plovment. It is urged that this Ordinance is merely
lecting procedure and is therefore retroactive, also

the language of the Ordinance indicates that it is in

ded to he retroactive. 1 cannot agree that the Ordinance
erely affects procedure Assuming that the defence of

nimon emplovment was a good defence on the 8th Decem
when the aceident oceurred, and down to the 4th May,
when the Ordinance was passed, the plaintiff had no

of action against the defendants because the accident

wsed by the negligence of a common employee. 1f

ntif’s contention is correct the Ordinance has given
t of action which did not exist until such Ordin

passed 1 sure

v that is dealing with vested rights,
fore the Crdinance cannot be given a retroactive
em, unless it is so expressly provided

ords of the Ordinance or is a necessary implication
langus used : Martindale v, Clarkson.*® 'The lan
of Jessel, MLR., in In re Tucker," is directly in point
as this case is concerned ; he says?® “It is a general
at when the legislature alters the rights of parties
dng away or conferving any right of action its enacw
i<, unless in express terms they app’y to pending actions,
iffect them. 1t is said there is one exception to that
unely, that when enactments merely affect procedure
y not extend to rights of action they have been held to
to existing rights, and it is suggested here that the
made by this section is within that exemption

of opinion that it is not

This is an alteration, not

merely in procedure, but in the right to prove for a debt
which is not distinguishable in substance from a right of

And The Supreme Court of Canada in Ings v.
Bank of Prince Edward Island 2 lays down the follow
¢ “The rule being that an ex post facto con

wetion.”

7l

“gARIL

*1 Ch. D, 48

¥ At page 5O,
11 8. C. R, 265.

Judgment

Wetmore,
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struction will never be adopted when substantial rights are
Wetmore,J. affected even in respect of matters of procedure.” T also refer
to the judgment of the Master of the Rolls in In re The
Phaniz Bessemer Steel ('0.**  The language of the Ordin

ance is not of that character to give it a retroactive ..‘wr.ll.‘tnli.

Leave to plead the 3r

proposed matter of defence will he
given,

It was objected to the 5th proposed defence, namely, the
one raising the question of law, to the statement of claim,
that it is too general, that it should specify the grounds
on which it is claimed that the claim does not disclose a
cause of action. T considered this question in The Yorkton
Printing & Pub. Co. v. Mage
must be stated. 1 have not chanzed my mind. 1 will how

ind held that the grounds

ever allow the defendant to raise che question of law, but he

must state the grounds
Costs of thig application to both parties to be costs in
the cause

Ovrder accordingly.

KIRKLAND v. HOLE gr ArL.

Emall Debt Procedure—DPleading—Reply to counterclaim—Necessity
for—History of Small Debt Procedure

It is not necessary to file any reply to a counterclaim under the
Rmall Debt Procedure
[WErsMore, J.,, May I7th, 1902.]

Statement
This action wag brought under the Small Debt Procedure

to recover two months wages for services as an engineer of
the defendants’ threshing outfit from 16th September, 1901
The defendants filed a dispute note setting up that the plain-
tiff worked for them from 17th September to 29th October,

and no longer, when he was dismissed for incompetency,

negligence and insubordination. They also set off $3.75 for
money paid for plaintiff's use, and they also counterclaimed
for damages done to their threshing machine by the plain

845 L. J. Ch. 11
'Ante p. 4.
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negligence.  Thig counterclaim formed part of Statement.
{ No reply was filed to this counterclaim,

wod, for plaintiff
WeLean, for defendants

Wermone, J. At the trial it was set up on the part

Judgment
of the defendants that the facts set out in the counterclaim

he taken ag admitted hecause no reply was filed, and
the only matter therefore open to enquiry was the
nount of damages. 1 was disposed to agree with this con-
tention, and made a ruling upholding it, but allowed the
untift to file a reply nune pro tune, which he did. Before
as completed however 1, on further consideration,
hat ruling and stated 1 would consider the point
and if necessary would order that sueh reply
nune pro tune, and then heard the further testimony
looking at the Ordinance by which the practice in the
Debt Procedure was instituted and the subsequent legis-
upon the subject T have reached the conclusion that
intended that there should be a reply to a counter

in such cases,  The first Ordinance establishing

was No, 21 of 1889, section 6, and subsequent

\ defendant under that Orvdinance, if he wished to

claim, filed a notice that he disputed the claim,

vhen the subject matter of defence was a set-off or
relaim the defendant had to file with his dispute note
rticulars of such set-off or counterclaim \ reply to
counterclaim in a small debt action was evidently not con
lated by that Ordinance any more than a reply was con
plated to any other matter of dispute, hecanse the Or

without providing any more |||mm|1|u- went on to

de that the Judge should appoint a time and place

rial upon the dispute note being filed. There was no
provision making the provisions of © The Judicature
"when not inconsistent, applicable to such actions

t was conceded in practice that such provisions when
o inconsistent were applicable and were frequently ap-
e provisions of this Ordinance of 1889 were car
forward in “ The Judicature Ovdinance™ (1893), sec

18, without any alteration affecting the question 1 am

L. REPTS,
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now considering except that sub-section 10 of that section
f the Ordinance re-

provided that the several provisions ¢
striking out defences and examination of parties

should apply to small debt actions.  That section would geem

to have limited the applicability of the general practice to
such actions,  Nevertheless it was the practice when it was
thought desirable to do so to apply the general practice to
guch cases when not inconsistent with the provisions, It
will be noted however that in so far as the necessity of filing
a reply to a counterclaim in such actions is concerned the
tablished by the Ordinance of 1889.

practice remained as ¢
Section 18 of “The Judicature Ordinance, 1893, was re
pealed hy Ordinance No. 5 of 1894, section 1, and new pro

visions were substituted by secticn 27 and subsequent sec
tions of that Ordinance I'hat Ordinance made some im
portant changes in the practice respecting Small Debt Proce
dure In the first place it provided by section 36 that the
defendant must in hiz dispute note state the nature or
grounds of his defence Section 39 ||I"v\l*!"4| that a de

fendant might set-off or counterclaim. That section is word
for word the same as Rule 612 of the present Judicature

Ordinance.

For the first time we have the provisions of section 19
of the Ordinance of 1891 (corresponding with Rule 620 of
the present Ordinance') providing that the general pro-
cedure and practice ghall be applied to small debt actions when

not inconsistent with the special provisions,  But it will he
noticed that no special provision was made for a reply to a
counterclaim by the Ordinance of 1891 Section 40 pro
vided that the defendant should file a preseribed affidavit
he counterclaimed, and if he

and take certain steps in «
allowed to go into his counter

did not that he might not 1
claim; and sections 41 and 42 provided that after filing
the dispute note the plaintiff might take steps to have the
cause entered for trial, and if he did so that the cause should
be entered for trial as a matter of course, without any re-
ference to whether the counterclaim was at issue or not.
Sections 40, 41 and 42 were repealed by Ordinance No. ¥
of 1895, section 12, and section 13 of the last mentioned
Ordinance provided the method in which the cause should

C. 0. 1808, ¢. 21.
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This section is the same as Judgment.

set down for trial and tried. a
Rule 613 of the present Ordinance; so we have now the Wetmore,J.

procedure established, so far as the point we are now dis
s concerned, as it now is and the history of it.
the cause is set down

ssIng
And it will be again noticed that
for trial entirely in view of the dispute note being filed
and without regard to the question of whether the counter
im is at issue or not. I am therefore under all the cir-
f opinion that the legislature did not intend

mstances «

that a reply should be filed to a counterclaim entered in

these small debt actions. This 1 think is further marked

he fact that although section 40 of No. 5 of 1894, pro-

I that a copy of a counterclaim should be left with the

vided
erk 1o be forwarded to the plaintiff, that provision was re-

ed as already stated, and nothing was substituted for it,

|
I there is no special provision for serving any reply in
cases on the plaintiff. I may further add that the prac

f going to trial when counterclaims have been filed

hese actions without any reply being filed has heen so

enerally (and without exception in my experience) followed,
en since the small debt procedure practice was introduced,
it it is now too late to lay down a different rule

Order ace ,.r,/;m/"’u,

IN ke BROWN.,

Nheriff's costs of certificate of satisfaction of fi. fa. lands—Duty of
sheriff —Land Titles Act, 189}, 5. 93,
|

Upon the satisfaction of a fi. fa. against lands, it is the duty of the
sheriff to forward to the Registrar g rtificate under s. 93 of the
Land Titles Act, 184, whether requested so to do or not, and the
fees therefor are properly taxable against the execution creditor,

[WerMmore, J., June 6th, 190}.]

This was a review from the taxation of the sherif’s bill giutement.
of fees against Messrs, Brown & Wylie, a legal firm at Mooso
min.  Two executions were issued on the same judgment and
placed by this firm in the sheriff’s hands in an action Gil-
mour v, (irifis, one against goods and one against lands, The
money was made on the execution against goods.
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In Maw & Co, v, Pinki, two executions, one against goods
and the other against lands, were issued in like manner and
placed in the sheriff's hands. The money was paid by the
execution debtors to the advocates who notified the sheriff.

The sheriff had in both cases sent to the registrar of land
titles a certified copy of the writ against lands under sec-
tion 92 of The Land Titles Act, 1894, and on the moneys
being so made as above stated he sent to the registrar a cer-
tificate as required hy section 93 of the Act, as enncted by
s 3 of c. 21 of the Acts of 1900, In neither case was the
sheriff requested by the advocates for the execution credi-
tors or any person acting for the execution creditors to for
ward that certificate,  The clerk on taxation allowed the
sheriff fees for such services,  The advocates for the exeen

tion creditors moved to review
J. T. Brown, for the motion.

The sheriff in person,

Wersnonre, J.—Rule 386 of The Juwdicalure Ordinance’
provides that if the amount authorized to he made under
the writ against goods is made and levied thereunder the
person issuing the writ against lands shall not he entitled
to the expenses thereof or of any seizure or advertisement
under it, and the officer having the execution of the writ
against lands must return that the amount has heen so
made and levied, By virtue of that rule therefore the ex-
ecution against the lands in Gilmour v. Griffis was <atigfied.
So by the act of the advocate in accepting the money in
Vaw & Co. v. Pinki the execution against lands was also
satisfied. Tt was therefore the clear duty of the sheriff to
forward to the registrar the certificate as x’w|n||‘---¥ by the Act
of 1900, That duty was cast upon the sheriff by the Act
to ensure that the cloud registered against the execution

debtor’s land should be removed, and that he, having sat
isfied the evecution, would not have fo he put to the trouble
and expense of having that cloud removed.  And this is
quite in accordance with the rule I have cited. The inten
tion is that a judgment debtor is not to be harrassed with
the costs and expenses of a writ against his lands when one
against his goods will serve the purpose. If the execution

Y0, O

21

1808, ¢,
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de btor would have to wait until the advocates of the execu-
tion creditor removed the cloud he might have to wait some-
time, and Parliament therefore cast the duty upon the sher
it Now, has the sheriff to do this at his own expense, and
registrar too?  For the registrar is entitled to a

fifty cents.

(NIt contention, wowever, iz, that as the sub
tituted section 93 of The Land Titles Act |yru\i-\w~ for
v fee, the sheriff and registrar are to perform the services
therein for nothing unless the sheriff is requested by the

cution ereditor ev his advocate to forward the certificate

n provided for.  And great stress is put on the fact
cction 92 of the Act specially provides for a fee to the

for forwarding the certified copy of execution. This

<tion does not 1Hpress itself on my mind very -\I'Hll:_![)'.

sion for a fee in that case was intended to pro

heriff so ag to make it clear that he was not com

to forward the certified copy of the writ unless the

in whose interest it was done paid him for it, and the

in whose interest it was done was the execution credi

the party who sets the sheriff in motion. Tn so far as
certificate under section 93 is concerned, the party who
sheriff in motion would, as a rule, be quite indiffer

and not likely very eager to advance the requisite fee

v the Act cast the duty upon the sheriff. But it never
intended that he was to perform the service for nothing
| ¢ was as a rule no necessity to provide for a fee, he
the sheriff having realized the money under the fi. fa.

Is could take his fee out of these moneys before he paid
em over.  The execution creditor or his advocate set the
ertfT in motion, and the advocate iz liable for whatever the
heriff had to do in connection with or on account of the

Under Rule 368 the sheriff has to make a return
execution against lands,  He is entitled to a fee for
return.  Could it be successfully claimed that he

uld not be entitled to be paid for that return by the ex-
coution creditor?  He certainly could not get it from the
execution debtor. 1 have no doubt that the advocate of the
execution creditor would be liable, And so the sheriff is

entitled to a fee for every certificate required, if under seal,
$1.00, if not under seal, 50c: See tariff of sheriff’s fees,

69
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|

items 195 & 196. Now, he is entitled to that fee whether

required by special request or by the law. If by special re |
quest, the party requiring it has to pay; if by law, then the

party who set the machinery going out of which the law

requited it to be done must pay

Taxation affirmed,

INGS v. ROSS.

Land agent—Sale made thro

his solicitations—Right to commis

gion,

If the services rendered by a land agent with whom property is
“listed ” result in bringih the vendor and purchaser together so
as to result in a sale, he is entitled to his commission

The defendant * listed ™ his farm with the plaintiff, a land agent, to
be sold at $10 per acre, and agreed to him £1,000 if he would
make the sal One M. inspected farm in company with the
plaintiff with a v to purchasing it. As a resnlt thereof nego
tintions quently  entered into en the defendant
ind M., in a sale to M., n only of the farm, but also
f con 1 il property n wsly considered |

In an action for £1,000 commiss

Held, that as the plaintiff had the means of bring the de

to the

fend

ant and purchaser together, the plaintiff was entitled
mmi

sion
I'he fact that the sale ineluded some
with the plaintiff, was no g
mission on the pr

It was
plain

purchaser

ional property not * listed ™
for defeating his right to com

mission that the
endant to the

he recovery of the e

[Covrr EN BANC, July 17th, 1907.)

AP by plaintiff from the judgment of Hanvey, J

W, L. Walsh, K.C., for appellant
J. E Varley, for ;.A[.l.y“!,;\

Th lement of the Court was delivered by
Scorr, J.-This is an action to recover $1,000 for com-
mission upon the sale by plaintiff of defendant’s ranch.

The action was tried b

fore Harvey, J., who, at the con-

clusion of the plaintiff’s case, dismissed the action on the
ground that plaintiff had failed to shew that a sale was made

upon the terms upon which he was authorized to make it
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The case disclosed hy the evidence for the plaintiff is that
he told the defendant that he expected from the other side
gome parties with whom he had been corresponding ana
asked him to list hig ranch with him. The latter did so,
stated the price was $10 per acre, and told plaintiff that
there was $1,000 in it for the man who made the sale One
Anderson who was acting as agent for defendant under a
power of attorney from him also made a similar statement
to the plaintiff and referred him to Mr, Varley, the defend-
daut’s solicitor, for the particulars of the property. The
plaintiff obtained these particulars from Mr. Varley and
chortly afterwards he met at Nanton, where he resided, one
Moir from lowa, who had a letter of introduction from a
person there with whom plaintiff had been in correspond
ence

Naintiff with his own team and with a livery team hired

m at Nanton, drove Moir and the others who accom

to the defendant’s ranch which they then in

cted. On the second day afterwards plaintiff saw defendant
High River and told him that the party he had been expect-
¢ had been taken by him to defendant’s ranch, but it does
t appear that he referred to any person hy name. Moir
those who accompanied him afterwards opened negotia-

th the defendant which resulted in the latter selling

1 to them at $10 per acre, but there was included

sale horses and farm implements to the value of

How these chattels came to be included in the sale

ranch appears from the examination for discovery of
fendant, who states as follows: “They (the pur
<) d me, when they talked about buying the place,
as any commission on this. 1 said, *there is no

n. 1 ha an agreement with certain people that

o much money if they make a sale for me.” They
There is no commission to be paid if we buy, so

in th farming implements, and you will be saving
nmmission.” ™ It would thus appear that the pur

vere endeavouring to defeat any claim upon the de

dant for commission and to obtain the benefit of it for
emeelves, and that he fell in with their view. That he
el upon the purchasers’ statement that no commission
I be payable by him appears by his statement of de-
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in which he alleges that, upon, the representation of
mrchasers that there was no commission due or pay-
any one in connection with the sale, he turned over

transferred to them the chattels referred to. The rea-

n from the evidence is that the sale of the

deducty

alone would have been completed at $10 per acre had
defendant heen led to believe by the representations

purchasers that he would not be liable for any com-
on the sale
n if there was not a sale of the ranch alone at $10
re, it does not appear from the evidence that the
was not to he entitled to his commission unless a
concluded at the price.  Plaintiff states that when
it listed the property with him he stated the price to
e VT | on plaintiff asking him what the
to he, he lied, “ There i8 no commission,
¢ 18 $1,000 for the in who makes the sale of my
And Anderson states merely that the price was
$10 per re and 51,000 1 t man who made the
Vansell v. Clements' the owner of a property placed
ids of plaintiff for sale at a certain price. One
hearing of the property through the plaintiff, in
the premises and offered the defendant a sum less
price at which it had been listed with the plain
is offer was refused and the negotiations were
off for a time, but they were afterwards renewed and
fendant  accepted Upton’s offer, the

’vfumn!' never
It was held that

was entitled to a commission on th

interfered or bheen consulte

sale notwith
that the sale was for

pa 13

a lower price Keating, J.,

out of the hundred the services per
by a house agent upon these

oceasions are of the
it consisted for the most part in merely

the vendor and purchaser together o as to result in

onlmin v, Millar? Lord Watson says as follows:

\. had no employment to sell, expre

or implied,

have no claim to be remunerated. 1f he was g

J. Q. B.301; 12 App, Cas. 746
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rally to sell and thereafter gave an introduction which re- Judgment

ilted in a sale, he must be held {o have earned his com-  Seots, J
mission although he did not make the contract of sale or
adjust its terms because he had in that case implemented

his contract by giving the introduction, and his employer
could not defeat his right to commission by determining his
employment before the sale was effected . . . When
proprietor, with a view of selling his estate, goes to an
ent and requests liim to find a purchaser, naming at the
me time the sum which he is willing to accept, that will

itute a general employment, and should the estate event-
i sold to a purchaser introduced by the agent the lat-

¢ entitled to his commission although the price
be less than the sum named at the time the employ

< rven.

1y view it was not necessary that the plaintiff should
onally introduced the plaintiff to the defendant.
vas no such introduction in Mansell v. Clements.?
appears to be necessary is that the agent should be
of bringing the vendor and purchaser together,
widence in this case shews that it was through the
[T that the purchasers and the defendant were hrought
ether It is reasonable to assume that the defendant
this even though the plaintiff admits that, when in-
ming the defendant that he had taken some persons to
ranch, he did not mention their names. The informa-
riven by the plaintiff at that time was such as should
put the defendant upon inquiry as to whether the pur-

hasers were those to whom the plaintiff referred.
In my opinion the appeal should be allowed, and a new
trial ordered.  Plaintiff should have the costs of the appeal,

mnd the costs of the first trial should be costs in the cause.

Upon the hearing of the appeal, plaintifi’s counsel ap-
plied for leave to amend his statement of claim in manner
imilar to the amendment allowed by this Court in Boyle
V.o Grassick™ T am of opinion that such amendment should
b allowed,

Sterox, (LI, Wersmore and Stuanr, JJ., concurred,

Appeal allowed.

A Terr. I.
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BELL v. SARVIS gr Ar. Execurors or tHE Lasr WiLL
oF Jaxer Bern, DECEASED,

Executors and administrators—~Satisfaction of legacy—Construction
of will—FEvidence—Advancement—Ademption

The deceased testatrix by her will bequeathed to the plaintiff the

sum of $200. At the time of the execution of the will the testatrix

was in the position of a debtor of the plaintiff to the extent of

$05.47, and between the date of the wil 1d the date of her death
she gave to the plaintiff the sum of § in goods and chattels

Held, that the language of the will being plain and unambiguous
and indicating an intention to bequeath to the plaintiff the sum of
$200, evidence could not be received as to the testator's instrue
tions for the preparation of the will, and that the legacy was not
satisfied by the payment of the debt,

Held, also, that following the rule laid down in Pankhurst v, Powell}
and In re Fletcher® the advances made by the testatrix after the
execution of the will up to the amount of the plaintiff’s debt, viz,,
$05.47, must be applied pro tanto in reduction of the Y.

[ WETMORE, J., August 13th, 1903.]

The following statement of facts is abstracted from the

judgment :

The testatrix, Janet Bell, was the mother of the plain
tiff. By her will, dated 26th July, 1901, after directing
that all her just debts, funeral and testament:

; 'y expenses
ghould be paid ont of her estate, and devising a certain name d
quarter section of land to Mary Munro Sarvis, a danghter,
ghe directed
her executors and the proceeds divided as follows: To

it the balance of her estate should he sold by

William Lytle Bell (the plaintiff) the sum of $200
To Alexander Wallace Bell (another son) the sum of
#200, and the residue was to be divided equally between

certain persons named, and she revoked all previous wille.

At the trial the facts established were that the plaintiff some
years pre \vuu\l_\ was the owner of the north-east quarter of
section 16, township 14, range 30, west 1st principal mer-
idian, and being indebted to various creditors he conveyed
it to his father, James Bell, for the consideration expressed
in the transfer, viz., $500 The true nature of the transac
tion was that the father was to pay off certain debts of the
plaintiff which were assumed to be somewhere in the vicinity
of $200, and the plaintiff, when this land was resold, was
to receive whatever it realized over $500. The land was
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resold  for $1,000, and afterwards in December, 1898,
James Bell died, having bequeathed and devised all his prop
erty real and personal to his wife, the testatrix, Janet Bell,
absolutely. The purchase money for this guarter section
had not been paid when James Bell died and Janet Bell
promised her husband on hLis deathbed to give the plaintiff
§500.  Sometime in or about June or July, 1900, Janet
Bell executed a will whereby after bequeathing to the plaintiff
£300 <he directed the residue of her estate to be sold and
equally divided among certain legatees named. Evidence
was given to the effect that Janet Bell in giving instructions
r this will directed that this legacy of $500 to the plain-
ff ¢hould be inserted because she had promised her hus-
band to give him that amount, and that was all that he was
get. The evidence was received subject to objection. As
matter of fact at the time that will was executed Janet
Bell had on the previous November (1899) delivered to the
plaintiff a team of horses valued at $100 on account of
this 500, and therefore when this will was executed there
was only $100 of the amount remaining unpaid. From
to time after this will was execnted she delivered to

» plaintiff, on account of this $500, money and supplies
luding some lumber purchased for him from John Hind

in May, 1901, in all amounting to $295, for which the plain
tiff gave her his receipt on the 14th June, 1901, Afterwards
the 8th July, 1901, ¢he purchased from Hind for the
laintiff and delivered to him on the same transaction some
more lumber to the amount of $9.53. The next transaction
in order of time was the execution of another will on the
£6th July, 1901, already referred to, which will was admit
ted to probate. Consequently at the time that this last will
was executed the testatrix had paid $404.53 on account of
this $500 she had promised her husband to pay the plaintiff,
or, in other words, she had paid it all off except $95.47.
After the exeeution of this will and between that and the
18th November, 1901, the testatrix delivered to the plaintiff

furniture and household goods to the value of $60, for which
he wave her his receipt on the 18th November, and on the
21st of the same month ghe gave him a horse at the valua-

tion of $65. These various items amounted in the whole to
£520.53.  Janet Bell died on 24th December, 1901. This
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action was brought to recover the legacy of $200, set out
in the will.

E. L. Elwood, for the plaintiff.
J. T. Brown, for the defendants.

Wermore, J. (after referring to the facts).—The defen-
dants claim that this bequest of $200 to the plaintiff was
merely put in the will as gecurity for the payment of what-
ever was then unpaid to the plaintiff on account of this $500,
and that this $500 being paid the legacy is satisfied. And
with a view of supporting that, evidence was given of the
instructions given by Janet Bell with respect to putting
that bequest in the will. This evidence was received subject to
objection, as was evidence of statements made by the testa-
trix subsequent to the making of the will, Evidence was
also received on behalf of the plaintiff as to statements made
by the testatrix. I think this evidence serves to illustrate
the great caution one should use in receiving testimony to
alter the language of a will or instrument required to be
executed with so much formality and particular care. For
here we have Sarvis, one of the executors, and his wife, one
of the residuary legatees, giving testimony pointing in the
direction that according to the testator’s instructions and
conversations her sole intention not un](\' in putting the $500
bequest in the first will but also in ||ulli|n_' the $200 bequest
iy the last will was to secure this $500 to the plaintiff, and
on the other hand we have the testimony of the plaintiff and
his wife as to conversations by the testatrix pointing in the
direction that the legacy was intended to be one over and
above and quite independent of this $500 which she had
paid all off before she died, T have not struck the testimony
out, however, because 1 am of opinion that under the cir-
cumstances of this case it was admissible. But in endeavour-
ing to arrive at the true intention of the testatrix I must
consider not only this testimony, but all the surrounding
circumstances. In the first place T must look at the language
of the will, and I must hold that the intention of the testa-
trix was to bequeath to the plaintiff $200. The language is
quite plain in that respect, and under the authorities I would
not be justified in resorting to the instructions given to the
person who prepared the will for the purpose of changing it.
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It is claimed, however, on the part of the defendants
that there was a relation existing between the testatrix and
the plaintiff, which was in the nature of that existing be-
tween a debtor and a creditor. That is, that there was a
moral duty or obligation cast upon her by reason of her
promise to her hushand, which she was in conscience hound
to carry out and which she so recognized, and therefore that
the rule of equity, that when a debtor bequeaths to his credi-
tor a legacy equal to or exceeding the amount of his debt it
shall be presumed n the absence of contrary intention ap
pearing that it was meant by the testator as a satisfaction
of the debt, applies When the last will was made only
$95.47 of the amount was unpaid. 1t is quite impossible for
me looking at the language of the will to arrive at the con-
clusion that the testatrix ivtended that when this $95.47 was
paid it was to operate as a satisfaction of the legacy of $200
That, however, is practically one of the contentions of the
defendants.  But they also urged that if 1 held that it was
not the intention of the testatrix that when the halance of
the sum of $500 was paid that the legacy was satisfied that I
should hold that the payments or advances made by her sub-
cquent to the date of the will on account of this $500 should
be applied pro tanto in reduction of the legacy. Now in
order to hold that I must be satigfied that under the ecir-
cumstances of this case and the weight of evidence a pre
umption is raised that the testatrix intended that the be
quest should be in satisfaction of this elaim or quasi claim
of the plaintifi’s. 1 have come to the conclusion after con-
tiderable hesitation that this presumption is raised. The
rule is that when a legaey is given for a particular pur
pose, a gift infer vivos for the same purpose satisfies it, See
Pankhwrst v. Howell, and In Re Fletcher®  The payments
or advances therefore made by the testatrix after the execu
trion of her will on account of this claim must be applied
pro tanto in reduction of the legacy. T do not think it iz
cerrect to call this ademption.  That word is hardly applie

able. 1t is more in the nature of satisfaction. Those pay

ments or advances, however, could not for such purpose ex-
ceed what was payable in respect of such claim at the time

(18T, L. R. 6 Ch. 137: 19 W, R

P(I888), 38 Ch, In (6T L.J.Ch, 1082; 50 L. T. 813; 36 W.
R. &1
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that the will was executed, and, as stated, that was only
$05.47. The evidence of the plaintiff establishes thai what-
ever she so advanced on account of that claim over and

above what

t amounted to was presented to him as a gift
and was not intended to go in reduction of the legacy,
1L was not 1n any sense ai advance of a portion so as to re-
duce the 1

racy. It was an out and out present gift.

I may add here that 1 am greatly influenced in reaching
the conclusion 1 have on this whole case by the testimony of
the plaintiff and his wife, that the testatrix told the plaintiff
before she left Moosomin that she had left him in hetter
shape than he thought he was I helieve that testimony to
be true, and it presents to my mind a very natural feature
in the case.  Why should the plaintiff be practically left
without any benefit in his mother’s estate? For that is the
contention of the defendants, if it 18 given its full sCope
Why should he be sent away with simply and only what was
fairly in conscience coming to him out of his own property ?
Why, for instance, should his brother, Alexander Wallace,
be entitled to his $200 legacy in that estate and all the othes
children share in it and the plaintiff get nothing at all? In
the absence of any evidence to establish that I think the
mother’s remarks to the plaintiff and his wife were natural.

Declare that the plaintiff is in respect of the legacy of
$200 bequeathed to him entitled to $104.53.  Order that the
defendants give their assent to such $104.53 portion of the
seid legacy, and that the plaintiff have judgment for the said
sum of 10853 and costs,  Such costs to be paid out of the
estate,

Judgment for plaintiff.
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FROST & WOOD v. ROE.

Practice—Pluvics cxceution—Application for leave to issue—What

must be disclosed,

On an application for leave to issue execution under Rule 349 of the
Judicature Ordinance, the affidavits must clearly disclose the
vmount that is due on the judgment, It is not sufficient under
wy circnmstances for the plainti¥ to merely swear that no pay
ment has been made,

[WErMORe, J., December 2jth, 1900.]

Application by summons in Chambers for leave to issue
ies executions under a judgment more than six years

E. A. €. McLorg, for defendant, objected to the material
incufficient to support the summons.
E. L. Elwood, contra.

Wermore, J.—A Chamber summons was granted upon
an affidavit of John Emmanuel Ruby, the plaintiff’s man-
ager, and one of Mr. Elwood. Mr. Ruby swears that the
plaintiffs recovered judgment in this case against the defen-
dant in this Court on or about the first day of August, 1893,
for $131.01 and costs, and that no payment whatever has
been made on account of such judgment. It appears from
Mr. Flwood’s affidavit that on or about 4th November, 1896,

< fi. fa. issued against the defendant’s lands and goods on

this judgment and that neither of such executions have ever

been renewed, This was all the information brought under
my notice when the summons was granted. I am of the
opinion that this material is not sufficient. The affidavit
ought clearly to disclose how much, if anything, is due on
the judgment; and this has not been done. The only in-
formation before me in that connection is contained in Mr.
Ruby’s affidavit, who, as I have before stated, swears that
no payment whatever has been made on account of the judg-
ment, That may be absolutely true and the sheriff may
lave realized every dollar due on the judgment by virtue
of some one or more of the executions issued to him, by
sclling goods or lands ; and moneys realized in that way would
not be realized by way of payment at all. As a matter of
fact T have no evidence whatever as to what has become of
the several executions issued to the sheriff or whether any-
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thing was realized under any of them or not or whether they

. were returned nulla bona or nulla terra or what has become

of them. It has beer. urged that if the judgment has heen
satisfied in whole or in part it is incumbent on the defendant
tr shew it: that he has been served with ihe Chamber
summons, and should inform the Judge. T cannot agree to
that. T am of opinion that the plaintiff asking for the leave
te issue execution after the preseribed lapse of time must
make out a prima facie case to establish his right to it. If this

is not correct, no affidavit is ne iy at all, Tt would be

sufficient merely to prove the fact of judgment, take out the
summons and serve it, and leave it to the defendant to
prove that the plaintiff is not entitled to the order.

Nummons discharged with costs.

SPRUCE VALE SCHOOL DISTRICT No 209 v. ("AN-
ADIAN PACTFIC RAILWAY COMPANY

Lancxament and taration—Canstitutional law-—Land grants to the
Canadian  Pacific Railway—FExemption  from taration Grant
in pragenti—Equitable principle—144 Viet, (Can), e, 1, 8. 2}
(Alberta Acty, j-5 Edw, VII, e, 3.

Lands owned and held by the Canadian Pacific Railway Co. under
and by virtue of the sixteenth section of the Contract for the Con
struction of the Canadian Pacific Railway, are exempt from taxa
tion for twenty years from the date of the issue of the letters
patent of grant from the Crown of such lands

The assessors of the plaintiff school distriet assessed taxes for the
yvear 1907 against the defendant company upon lands which were
part the sinnl grant made to the company under and by
virtue of the « et referred to in and confirmed by 44 Viet
(Can.), ¢. 1 e lands were patented in 1901 and the whole
railway referred to in the coniract was completed in 1886,

Held, following Springd Nehaool  District v, Canadian  Pacifie
Railway Co, (1904, 3. . R, 550, that these taxes could not
be collected as the land grant to the ¢, P, R. Co, under 44
e. 1, was not a grant in prasenti and consequently the period of

' exemption from taxation of such lands provided hy

te seetion of the contract for the construction of the

C. I'. R. began from the date of the actual issue of the letters

f the Crown from time to time, after they had been

cted, surveyed, allotted and accepted by the company.

Section 24 of the Alberta Act, establishing the Constitution of the
Provinee of Alberta, expressly stipulates that the powers granted
to the province must be exercised subject to the provisions of &
16 of the contract which provides for the exemption, and this
effectnally prevents the provinee from saying that it is not bound

by the contract
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Quare, whether or not, considering the speculative character and
difficulties of the company’s enterpri s well as the diffieulties
of making a selection of the lands to b ceepted, the Crown, rep-
resented by the Government, in i y city of trustee of these
lands, the beneficial interest of which is in the people, was not so
dilatory in actually graniing the lands under the provisions of
the contract as to estop the siaries from insisting upon the
application of the equitable principle that *that must be held to
have been done which should have been done,” and enforeing the
collection of taxes after the expiration of twenty from the
date of the completion of the railroad.

[Stuart, J., July 20th, 1907.]

The Canadian Pacific Railway Company, who were the
Owne [ part of the sonth-east quarter of section seven (7)

township twenty-four (%4) in range one (1) west of the
fifth principal meridian and also part of section seventeen
(17) in the same township, were assessed in respect of the
said lands by the Spruce Vale School District No. 209,
within which district the lands are situated. The company

appealed to the Court of Revision which confirmed the as

sessment, and from that decision the company took this ap-
peal.  The appeal was heard by Stvarr, J., at Calgary on

July 13th, 190%
W. I’. Taylor, for the appellant.

F. 8. Selwood, Tor the respondent,

Steant, Jo—1t was admitted (1) that the assessor had
0 d the appellant in respect of the caid lands for the
vear 19071 (2) that the land described is part of the
original  grant made to the appellant  under and by
virtue of the contract referved to in, and confirmed by, 44
Vie. (Dom.) . 1, and that it is within the 24-mile belt re
ferred o in the said contract: (3) that the patent for the
lends in question was issued by the Crown to the appellant
on July 1st, 1901: and (4) that the lands have not yet
been sold by the appellant and have not yet heen occeupied.

There was no admission made as to the date of the com-
pletion of the railway as referred to in s 9, s-¢. (b) of the
contract, but evidence was tendered which satisfied me that
the whole railway referred to in the contract was completed
according to the terms of the said sub-section some time in
the vear 1886

VOL. VIL. T. L, REPTS,—0
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The appellants relied upon the two following cases, viz,
Balgonie Protestant School v, Canadian Pacific Railway
(o and ,\/uuu/,/q/, School Distriet v, Canadian Pacific
Ra

which might conceivably be held to have faken place since

way (o2 The only possible change in the situation

the latter case wag decided by the Supreme Court of Canada
arises from the fact that since the date of that case the North
West Territories as they then existed
confederation have been established cover

ave disappeared and

two provinees
ing practically the same geographical arvea. A large portion
of the reasoning upon which the decision in that case was
hased was referable to the fact that taxation by the Terri
terial Legislative Assembly heing imposed by a delegated

lative authority was really taxation by the Dominion

Had it not been for the clause in the Alberta Aet® to which

I shall presently refer, it might conceivably have heen possible
to that now that a new province has been ecreated
which was not a party o the contract, the contract could

rot hind such province, that, as the provincial Legislative
Assembly has permitted the Sehool Assessment Ordinance of
1901, under which the assessment was made, to remain in
force without interference, the legislation, although origin
ally territorial legislation, has now become in reality provin
cial legislation and is a provineial law, that, therefore, the
province has in that sense legislated and that, the contract
not being binding upon it, the exemption imposed by the
Dominton Aet confirming the contract can no longer exist
1 doubt, however, very much whether the effeet of section
16 of the Alberlta et establishing the provinee whereby all
laws in force in the Territories arve continued in force sub
jeet to being altered, amended or repealed by the Dominion
Parliament or the DProvincial Assembly according to their
respective authorities, is sufficient to convert the assessment

ordinance into a piece of provincial legislation, 1t is un-

necessary, however, to say anything as to this because sec-
tion 21 of the Alberta Act* establishing the constitution of
fhe province! expressly provides that the powers granted
to the province must he exercised subject to the provisions
of section 16 of the coniract which provides for the exemp

1
VIL 3
The Provinece of Alberta
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ton.  This section %4 of the Act establishing the province
therefore, it appears to me, effectually prevents the prov-
ince from saying at any time hereafter that it is not bound
by the contract.

There remains, therefore, the simple question whether
the period of exemption from taxation has yet expired. On
this point 1 am, of course, absolutely precluded by the
uthority of the Springdale Case* from giving any but one
ceision, which is that the period of exemption did not be
rin to run until the issue of the patent on July 1st, 1901,
and the twenty years not having yet expired that the land in
question is still exempt from taxation,

I'here was some intimation made that this case had been
brought before me as a test case for the purpose of proceed
ng further and, if possible, of securing a decision by the
Privy Council, which was not obtained in the Springdale

(‘ase* owing, so it was stated, to delay in asking leave to

appeal [ cannot at present understand how this is ex

pected to be done inasmuch as no right of appeal from the
Judge's decision is given by the provisions of the Sehool
Lssessment Ordinance. In the Springdale Case® there was,
pot an appeal upon the assessment, but a regular action in
Court to recover the taxes as a debt from the company, in

ich e of course, an appeal could go on. If 1
ow this appeal, as T am bound to do, there will
he no assessment and therefore no action can be hrought
for the taxes, which could be taken to appeal. Tt may be,
however, that the parties may have some method of going
on in mind which does not now oceur to me, and in view
of that possibility T think it not altogether out of place to
mention one possible aspect of the case which was not, so
far as 1 can discover, suggested in the argument of the
previous cases, The public lands of the Territories are
vested in the Crown in the right of the Dominion of Canada.
The beneficial interest is not in the Crown, but only the
bare legal estate, The Crown is, therefore, a trustee for the
Dominion of Canada and for the people inhabiting it in re-
spect of these lands, This was the situation in 1880, when
the contract was made, and in 1881 when it was confirmed
by Parliament. Section 9, s.-. h of the contract, says, “upon
the construction of any portion of the railway herehy con-

8
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Judgment. tracted for, not less than twenty miles in length, and the
Staart, J.  completion thereof so as to admit of the running of regular
trains thereon together with such equipment thereof as shall

we required for traflic thereon, the Government shall pay and
grant to the company the money and land subsidies ap
plicable thereto . . .” There is no doubt that under
this clause, as goon as every twenty miles was conpleted,
it hecame the duty of * the Government,” which, of course,

means the Crown, to “ grant ™ the land subsidy applicable

thereto,  The company at least conld have then called upon
the Crown to do so. The question then arises whether any

person or persons other than the company was entitled

not in a political sense, but in a legal sense, to call upon the

Government then to make the grant. The Crown was a

trustes Was there any beneficiary with legal rights recog
nizable by the Courts? Assume for the moment a parallel
case, John Smith holds the fee »invplw in 500,000 acres of

land as barve trustee for a number of beneficiaries. For the

benefit of the latter and by their authority he enters into a
contract with Richard Brown whereby, in consideration of
the latter constructing an irvigation diteh through this tract
of land, it is agreed that Brown is to receive 50,000 acres
as a bonus, and that Smith shall grant these lands to Brown

ss soon as the work is completed. 1t is also agreed that, com

mencin t a period of twenty vears after Smith grants these

lands to Brown, the hencficiaries shall be entitled in per
petuity to 2 per cent, of all revenues received from the sub
gequent purchasers of the lands for water privileges. The
bonus is earned by the construction of the work, but Smith,
the bare trustee, does not make the grant to Brown until some
vears afterwards instead of at once as the contract provides
As a result the time at which the beneficiaries are to begin
to receive their percentage of the revenue is postponed. Tt
2 a Court of equity would,
in order to protect the beneficiaries, declare that that must

appears fo me that in such a e

be held to have been done which should have heen done and

would hold that the twenty vears should be held to have
commenced to run at the moment when Brown became entitled
to receive his deeds of grant and when he should have re-
ceived them. Could any such doctrine he applied where the
C'rown is the trustee? There i no doubt that the Crown
can be a trustee.  The only doubt has heen on the point as to
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whether therc can be any remedy applied. It will be ob-
served, however, that there would be no necessity to proceed
against the Crown in any way. All that would be necessary
would be for the Court, which represents the Crown as to its
udicial functions, to declire that the Crown in its adminis-
trative capacity had not done what it should have done and,
in order to prevent the interests of the beneficiaries being
injured, that that must be held to have been done which
ghould have been done, that is, that the grants or patents
must be held to have been issued when they should have been
ssned: or in other words, that the 20-year period of exemp-
tion must he held to have commenced when it would have
commenced if the contract had been performed according to
terms hy the parties to it, one of whom was a bare trustee
i other parties whose interests were injured by the delay.
I'he doubt, of course, suggests itself whether the Court
consider the rights of any bheneficiaries who could not
made parties to a proceeding in Court and whether this
line of reasoning does not lead us quite beyond the boundary
swtween law and polities, In any case, there would still be
the question whether the arguments used by Neshitt, J., in
his judgment in the Springdale Case® in reference to the
speculative character and the difficulties of the company’s
enterprise as well as the difficulties of making a selection of
the lands to be accepted, would not be sufficient to make the
time at which the patent should have heen 1ssued so doubtful
as to prevent the Court from arriving at any definite conclu-
sion on the point and, therefore, from saying that the period
of exemption should he computed from any definite time
ither than the date of the patent
The appeal will, therefore, be allowed and the assessment
roll will he amended hy striking out the assessment of the
company in respect of the land in question. As the assess-
ment was made in the face of a well known decision shewing
it invalidity, T think the appellants should get their costs of
the appeal.

AI/r,wr’ allowed with costs.
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MEARS v. ARCOLA WOOD WORKING CO. ET AL*

Practive Interpleader summons by garnishees—Reasonable dizere
tion of Judge—Rules 392, 393 and }31 of Judicature Ordinance,

Where there arve claimants to the amount owing by a garnishee,
other than the plaintiff, the garnishee has his rights under Ruls
2 of the Judicature Ordinance.'

ler summons was taken ont by a garnishee in an action
which was being defended and had been set down for trial,  The
garnishee admitted a liability of $2,000 under poliey of insur
ance upon which there had been a loss, but, claiming to fear that
other actions might be brought by interested parties, obtained an
interpleader summons

Held, that the garnishees were not yet shewn to be under liability
to the plaintiffs and had no rig to interplead, their rights
not ecoming within Rule Judieature Ordinance,' but
rather within Rules 302 and 303 of the same Ordinance

While it is discretionary for the Judge to act under Rule 1 of the
Judieature Ordinance,' the limits of his discretion must be rea
sonable, and an arbiteary refusal of a proper application would be

a ground for correction upon appeal

[WETMORE, J., August 9th, 1907.]

against the defendants

e plaintiff brought an action

rarnishee summons against the garni

Statement.  for debt and issued

ghees, the Roval Insurance Company, which was duly served

The defendants effected an insurance upon a building in

Arcola with the last mentioned company.  The building was

destroyed by fire, and at the time of the service of the

garnishee summons the appraisement of the loss had not been
od the garmshees, and they consequently entered an
lod I |t tl tered

appearance iting  the indebtedness \fterwards the

appraisement was aed, and the company admitted a lia

bility under the policy of 2 000 to whomsoever the Court de
cided were entitled to it. By the terms of the policy, the
loss, if any, was payable to the Merchants Bank of Canada

to the extent of their interest, and the Merchants Bank
he interested in this amount to the extent of

$1.110. On the 20th April, 19¢

claimed 1«

the defendants assigned all

their right, title and interest in the policy of insurance to the

Independent Laumber Company Demands had been made
w the plaintiff, the Merchants Bank of

vined 1l to the Court en bane
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Canada, and the Independent Lumber Company, under their
The wearnishees, therefore, alleging to fear that
might be hrought againsi them in respect of such
. applied for and obtained an interpleader summons,

motion was argued before Werymore, J., in Chambers,
ly 19th, 1907,
E. L. Elwood, for the applicants, the garnishees,
1. . McLorg, for the plaintiff
7. D. Brown, for the defendant and the Independent
Lumber Co

Weraone, J. (after stating the facts as given above) :
tion was taken by Mr, Brown that the applicants
right in law to interplead, that their proceeding
under Rule 392 of “ The Judicature Ordinance.”
Rule is as follows: *“ Whenever it is suggested hy
nishee or any person claiming to be interested that
¢ debt attached belongs to some third person or that any
d person has a lien or charge upon it the Judge may
third person to appear and state the naturc
nd particulars of his claim upon such debt.” [ am of
pindion that this objection is well taken. This is not an
terpleader by a sheriff and, therefore, in order to be

) party must bring himself within paragraph 1

Rule 431, which is as follows: “ Relief by way of inter

he granted where the person seeking relief is
liability for any debt, money, goods or chattels
et of which he is or expects to be sued hy two
making adverse claims thereto.,”  Now, one
interested in this matter is the plaintiff, and
vet under no liability whatever to him

sort Therefore there is no \Mf‘!,ﬂil_\
hrought by the plaintiff against the

¢ not recovered a judgment—as

fended and application has

down for trial If the matter was

1 the applicants and the Merchants Bank and
ompany the case might be within paragraph 1
1= the plaintiff is concerned he is

, and T cannot gee how the applicants can

hat paragraph under such circumstances.

especially in point, and proceedings under that
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Tudgment.  Rule, taken with the following Rule (393), would effectually
Wetmore, J. protect the applicants, and serve to bring all the parties in-
terested before the Courts. It has been stated that it is

diseretionary with the Judge to act under Rule 393 that is

correct It was =0 decided by the Court en bane at the last
sittings at Regina, in April: but it is a diseretion which a

Judge has to exercise within reasonable limits, he has no

discretion arbitrarily fo refuse a proper application, and if
a Judge did so he would he corrected upon appeal. This
application must be refused with costs to the parties so ap-

pearing, to he paid by the applicants

Summons discharged with costs

GIBSON v. STEVENSON.

Practice Review of taration Neeessary affidavit A pplication
whether final or interlocutory Vetion dismissed

An order dismissing an action for want of prosecution is a final
order, but the application to dismiss is itself interlocutory
[Wersmore, J., July Sth, 19035.]

Statement On an application in Chambers to dismiss the plaintiffs’
action for want of prosecution, an affidavit of J. D. Murphy,
the defendant’s advocate, was filed, and also an affidavit of his
agent, K. L. Elwood, the agent’s affidavit being as follows:
“T am nt  herein  for J. D. Murphy, defendant’s
advocate, and my office is the address for service of the

defendant’s advocate herein. No application has been made

to set this case down for trial nor has any notice of applic

tion heen served to set this action down for trial, and thi
| action has not been set down for trial.”
On taxation the costs of this affidavit were disallowed on
the ground that the statement should have been included in
the affidavit of the defendant’s advocate filed. The defend
| ant applied to review.
! Argument, E. L. Elwood, for the defendant.
T. D. Brown, for the plaintiff
; Judgment Wermonre, J.:—This is a review of taxation of costs on
' the part of the defendant, the action having been dismissed
|
|
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for want of prosecution. Now, the question whether Mr, El- Judgment

wood's affidavit was taxable depends, iz my opinion, upon Wetmore, J

whether this application was interlocutory or final. If it
was final 1T am of opinion that it would be taxable, because
nder Rule 295 of *“ The Judicature Ordinance,”* *“ Ailidavits
<hall be confined io such facts as the witness is able of his own
owledge to prove except on interlocutory motions on which
statements as to his belief with the grounds thereof may be
admitted.” If this application was final, as the step which
was necessary o keep the action alive might be served upon
My, Elwood, the agent of Mr. Murphy, Mr. Murphy would
not be in a position to state that such step was not taken,
hig information and belief would not be sufficient, and
Elwood’s affidavit would be necessary. But T am of
inion that this was an interlocutory application. I wish
Iraw a distinction between what may be called a final
der and an interlocutory order. So far as the order is
concerned T am inclined to think that it was final, although
the decisions in England are not altogether reconcilable;
they are rather contradictory. Tt would be final for the pur-
os¢ of making an appeal from the decision if it was in-
ended to make an appeal ; but an order may be final, it seems
to me, and the application may be interlocutory. 1T take

|
{

it that an application would be interlocutory where the
character of it was such that a final order need not neces-
serily be made one way or the other. If an application is
made, and the result of that application, whether the Judge
decides one way or whether he decides the other, would be to
put an end to the action, that would be a final application,
and not interlocutory Jut an application like the present,
where it would be only final if the defendant succeeded, and
if he did not it would not put an end to the action, and,
moreover, where the Judge is empowered expressly to make
a contingent order making it final only on the failure of the
other side to proceed within a specified time, would be an
interlocutory application. 1 get my idea upon that largely
from what was laid down in Salaman v. Warner,® in which
Lord Esher, Master of the Rolls, lays down the following
rule for the purpose of deciding what constitutes a final

"C. 0. 1808, ¢, 21.
: 'I. 1(1{&;-1»‘ 1 Q B, 734; 60 L. J. Q. B, 624; 30 W, R. 547; 64
. T, 6D8.
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Tudgment. opder for the purpose of appeal ; he says: “The question must
Wetmore, J. depend on what would be the result of the decision of the
Divisional Court, assuming it to be given in favour of either
of the parties. If their decision, whichever way it is given,
will, if it stands, finally dispose of the matter in dispute, I
think that for the purposes of these rules it is final. On the

other hand, if their decision, if given in one way, will finally
dispose of the matter in dispute, but, if given in the other
way, will allow the action to go on, then I think it is not
final, but interlocutory.”

There is a case, however, a later case, Bozson v. Altrin
cham Urban District Council,* which lays down this rule, and

in which Lord Alverstone, C.J., says: “ It seems to me that

the real test for determining this question ought to be this:

Does the judgment or order, as made, finally dispose of the
rights of the parties? 1f it does, then T think it ought to
be treated as a final order: but if it does not, it is then, in
my opinion, an interlocutory order.” Now, that decision
was given with Salaman v, Warner? cited before them, but

the Court preferred following another case, Shubrook

Tufnell* which was not ecited to the Court in Salaman ¢

v. Warner2 Now, while this is so, with respect to the

order being final or not, 1 think the rule laid down by

Lord Esher for the purpose of determining whether the ]
motion or application is interlocutory or not is the rule to ‘5
follow. 1 hold, therefore, that this motion was an interlocu 1
tory motion, and that Mr. Elwood’s affidavit was unnecessary,

hecause Mr, Murphy—he did not do =0, but he could have

done so in his aflidavit—could have sworn to the further step

FO1003), 1 K, B, 547
‘0Q.B. D.621;: 46 T,

K. B
30 W




DAKOTA LUMBER CO. V. RINDERKNECHT.

I'E

DAKOTA LUMBER COMPANY v.

KNECHT,

RINDER

Practice—Security for costs—DPoverty—Defendant disposing of his
property—~Nuspicious circumstances,

Poverty is generally

v sufficient ground to warrant an order for
secnrity for costs ol

n appeal
Upon an application ealling upon the defendant for security for
sts of the appeal it was shewn, by the examination of the de
fendant for discovery, that he had no property against which pay-
ment of costs could be enforced by the plaintiff
Held, that this circumstance was sufficient to warrant an order for
security being given under Rule 502 of the Judicature Ordinance!

[WETMORE, J., August 1st, 1905.]

E. .. . McLorg, for plaintiffs.

J. T, Brown, for defendant

WermoRrg, J—This is an application calling upon the
int for security for costs of the appeal. I am of
ypinion that this ig a case where gecurity ought to be ordered
er the provisions of Rule 502 of “ The Judicature Ordin-
" Leaving the affidavit of Mr. Fred

ith of July out of consideration insof

Aliott sworn on

r as it refers to

tempting to

t the def

spose of

endant for discovery

property, the

sws that if ha
is telling the truth his circumstances are such that he

L any property a

inst which payment of costs can

enforced by the plaintiffs, and that, as stated by the Court

Whitlaker v. Kershaw? is sufficient to warrant an order

I urity being given. This is the latest case that T can

I upon the subject, and the tendency of the authorities
appears to me to be that poverty is generally a sufficient
ground to warrant an order for security of the costs of an
1 heing made In case, however, I think there is

ething more.  While it does not very distinctly appear
from the defendant’s examination for discovery that he has
been disposing of his property to avoid payment of any judg
plaintiffs may recover against him, the cir

ces under which he has at a recent date disposed of

.0 180K, ¢, 21
44 Ch. D, 206; 62 L, T. 776; 38 W. R. 407

Argument.

Judgment
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Judgment.  his property, handing it over to his wife, and making her

Wetmore, J. presents, gives it to my mind a very suspicious appearance.
I think it is a case in which security should be ordered.

Order accordingly.

ROUSECH v. SCHINDLER

Vendor and purchaser—Contract for sale of land—~Specific perform-

ance—1Making time of the essence—Delays or defaults of pur-
chaser—Legal tender,

One party to a contract cannot by notice make time of the essence
of the contract unless the other party has heen guilty of laches
or rasonable or unnecessary delays, and when such notice is

onable time must be allowed the other party to ecarry

of the contract

To constitute a legal tender the money must he produced and actually
shewn, but the party to whom the tender is v may either ex
pressly or impliedly dispense with such production: and

Quere, whether a tender is necessary to support an action for speci-
fie performance; whether it is not sufficient to merely allege and
prove that the plaintiff is ready and willing to earry out his part
of the agreement

Where specific performance is deereed it is neither just nor equit- f
able to impose such conditions as would compel the party seek ‘
ing the relief to do something he did not agree to do

| WETMORE, J., August 13th, 1903.]

Statement Action by a purchaser of land, against the vendor, for

epecific performance. The contract, which was in writing,
and executed hy hoth parties under seal, provided for the pay
ment of the deferred instalments of the purchase price on the
6th day of October in each year, the whole of the purchase
price to become due and to be paid on or before the 6th day
of October, 1901, On the 13th September, 1901, the de- |
fendant caused the plaintiff to be served with a letter written
in German (the language of the parties) reminding him
that the contract ended on October 6th and that the defend-
ant expected him to pay in full by that date, and if he did
not the defendant would sell the land to another person.

The balance due on the contract was not paid on the 6th of
October, and on the 10th or 11th October the defendant came
to the plaintiff’s house on the land in question, at which time
the plaintiff informed the defendant that he intended to
carry out the agreement on his part by paying the amount
due.
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The defendant absolutely refused, however, to accept
the monev under the agreement, and stated that he would
not deal with the plaintiff at all except on the terms of his
entering into a new contract to pay him $500 for the land
in addition to what he had already paid, but the plaintiff
insisted upon the agreement in question being acted on and
refused to enter into a new contract or pay the additional
$500.  On the 4th October the plaintiff and the defendant
again. met. On this oceasion the plaintiff had $250 with
him, nore than enough to pay the principal and interest due
under the agreement, and he informed the defendant that he
i the money and offered to pay him what was payable under
the agreement.  No tender, strictly speaking, was made, but

the defendant refused to stand by the agreement or accept
the money payable under it, and insisted upon the plaintiff

either entering into a new contract or giving up the land

On the 24h of the same month the plaintiff went
the defendant’s house with some other persons, and
sion also he had $250 with him in a pocket book ;
¢ then took the pocket book out of his pocket, opened it and
exposed the money and so offered it to the defendant, but did
not remove the money from the pocket book At the same
time a transfer of the property in question from the de
int to the plaintift was tendered to the defendant for
execution, but he refused either to accept the money or exe
ute the transier
E. L I d, for the plaintiff

G. Eilliott, for defendant,

Wersone, J.—It is set up in the first place as an answer
ty this action that according to the terms of the agreement
time was of the essence of the contract, and that the money
not having heen paid hefore 6th October, 1901, the defend-
ant was at liberty to treat it as at an end and refuse to
convey the land. T have no hesitation in holding that time

was not of the essence of this contract. By virtue of
‘The Judicature Ordinance” justice is administered in
the Territories  on  equitable principles, and there is

nothing express or implied in this agreement which ren
ders time an essential or indicates that the parties to it
considered it essential. The object on the one hand was to
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obtain the land and on the other to obtain the agreed |>[i'v,
1 equitable principles that can be secured to them

But it w nreged that time was made of the essence of the

ract by the notice contained in the defendant’s letter

delivered to the plaintiff on the 13th September, At the time
this notice was given the plaintiff had been guilty of no un
necessary delays or defaults, the unpaid |wz1||-1;w.|\ was not due,
1

il no action could have been brought under the agreement

to recover it hefore the 6th October, 1901, 1If the |1|1||.I|‘|

interest was due the defendant had apparently been perfectly

willing to allow it to rest and accumulate compound interest

the agreement because there is no evidence that any

request was ever made for the payment of such interest

I'herefore down to the 6th October there were no unnecessary
delays or defaults on the part of the plaintiff, and in my

pinion there were none afterwards. 1 eall attention in this

0
connection to the uncontradicted fact disclosed by the testi
ny that on the 6th October, when the money became pay-

Whle, the defendant was G0 or 65 miles distant

from the plaintiff, and the roads wer vy bad. I do not
v very much stress on this fact. T merely draw attention
to it as a circumstance But only four or five days after that
date when the partics met for the first time the plaintiff
clearly expressed his readiness and willingness to pay the
balance due and carry out the agreement, and three or four

days after that actually had the money ready to pay, and
offered to do so, and on t 21th he actually produced the
money and on every oceasion the defendant refused to accept

the money or carry out the contract or transfer the land

unless the plaintiff would agree to pay about $300 more than
the agreement called for. T am quite at a loss to conceive
how it can be said that the plaintiff was guilty of unreason
able or unnecessary delavs, and if not, the defendant was not
at liberty by notice to make time an essential, 1 refer to
what is laid down by Frv, J..,' in Green v. Sevin “It has

been argued that there iz a right in either party to a con

t by notice =0 to engraft time as to make it of the essence

of the contract, where it has not originally been of the

essence

independently of delay on the part of him to whom
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notice is given. In my view there is no such right. It is Judgment
in upon principle as it appears to me that there can be no Wetmore, J

t. 'I'hat which is not of the essence of the original
is not made #o by the volition of one of the parties,

other has done something which gives a right to

ather to make it s0o.  You cannot make a new contract at
will of one of the contracting parties, There must have

i improper conduct on the part of the other as to

the rescission of the contract sub modo, that is, if a
onable notice be not complied with.” 1 (quite agree with
t is there laid down. It is true that in that case no time
limited in the contract for completion. But 1 think
what is laid down by Fry, J., is applicable to all cases

time is not of the essence of the contract. Before a
contract can be in a position fo give a notice to

of the essence of the contract, the other part

been guilty of some laches or unreasonable or un-

ind then a reasonable time after that must
nable him to carry out his part of the

that the plaintiff did not tender the money due

ereement, that is, that there was no legal tender.

that tender is an essential ingredient in an

specific performance, whether it is not sufficient

sh that the party seeking relief was ready and will

wry out the agreement on his part, but assuming that
essential, T am inclined to the opinion that

vas a legal tender on the 24th October, that is, that the

was so actually produced and shewn as to constitute
tender, but I consider that not material because the
cumstances in evidence bring the matter within what was
lown in Ex parte Danks?® Knight Bruce, I.J., in that

lays down the law as follows:* “The rule of law as I

ct it from all the authorities is this, that to constitute a
tender the money must be there and must be produced
scen, but with this exception, that the party to whom a

er is made may by his conduet relieve the debtor from

the necessity of producing it by saying that it need not be pro-
ced for that he will not take the money if it be,” and in
the same case Lord Cranworth lays down: “ Now a tender to

'2De G M, & G. 936; 22 L. J. Bk, 71 W
CAtp. Thof 221.. J
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fudement. be strictly legal requires that the money tendered should be

Wetmore, J. actually produced unless the production of it is either ex-
pressly or impliedly dispensed with by the ereditor.” T find
as a matter of fact that the production of the money in this
case was emphatically dispensed with by the defendant bhoth
on the 14th October and on the 24th of that month

It was also on behalf of the defendant that if 1

decreed specific performance 1 should .,|y"‘\ lo 20 on the terms

of compelling the plaintiff to pay the increased value of the

property. | never heard of such a proposition before, and 1

certainly do not consider it just or equitable that T should
impose any such conditions and therehy compel the plaintiff
he never agreed to do. The result is

to do something

that the plaintiff is entitled to specifiec performance,

Judgment for plaintiff.

ELLIOTT v. GIBSON ET Ar

A ppeal—Absence of reasons for conclusions of trial Judge—Effect o)
Diseretion-—Lien  for keep and care of cattle Pleading
Damages.

Where the Appeal Book does not contnin any reasons for the con
| clusion of the trial Judge, the Appeal Court should assume that
the trial Judge has found every fact open to him to find under the

evidence so as to support the conclusion he has reached

A person keeping and earing for eattle has no lien at common law

for such eare and keep A party who wishes to set up a statn
tory lien must specifically plead such lien Judgment of SIFTON,
(

J. varied

[Courr EN BANC, April 15th, 1904.]

Stateent The plaintiff, about the 14th August, 1901, delivered to
Murray Gibson and Robert Gibson, two of the defendants,

32 heifers rising three vears old, under an azreement, to he

wintered and cared for by them until the 1st day of May,
1902, and for which they were to be paid $5 per head for
every head re-delivered to the plaintiff on the said 1st May
The plaintiff claimed that the defendants so negligently
and improperly and insufliciently kept, cared for and fed
the animals that 16 of them were lost and died, and he
claimed damages by reason thereof. He also claimed dam-
ages for the wrongful conversion of two of these heifers
with their calves. The defendants counterclaimed for the




ELLIOTT V. GIBSON ET AL,

ind caring for 36 head of cattle at £5 per head
case was tried bhefore Strroxn, (LJ., without a jury, who
owed the plaintitt $100 for four heifers that had died, and
£60 for two heifers kept by the defendants, and allowed the
defendants $160 for keep of animals, and he dismissed the
latm and ecounterelaim without costs No reasons were
n for the judgment.  The plaintiff appealed

. Bennell, for plaintiff,

for defendant

onclusion of the argument the Court took time

sider and on a subsequent day Wetmore, J., delivered

ment of the Court as follows:

Wersone, . I'he notice of appeal and the factum on
| sume taat the learncd Chief Justic
m my opiion, not
and the appeal hook i
contan no reasons for the con
trial Judge, and this Court must, in
at none w on This is an un
s appeals to this Court ar

to determine what cours

wWlopt in this and milar cases | am of

case the Court should assume that the
ound every fact open to him to find unde:

s0 a8 to support the conclusion he has reached
idence should be of guch a character that no facts
be found which would support in law the
reached, the judgment would have to he set

+ facts may be of such a character that

rment would have to he varied

This Court cannot,
vever, accept what advoeates choose to assert either in
cir notices of appeal or in their factums as to what the
ng= and holdings of the trial Judge have been unless the

tion is supported by the appeal book. To hold other
would to my mind b opening a very dangerous door,
specially - when we  consider that the trial Judge is not
owed to =it on the appeal unlesg it should be necessary for
im to do so in order to constitute a quorum.

VOL, VIL. T, L. REPTS.—T
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Tudgue ['The Court here proceeded to consider the facts estab
Wetmore, 0. lished by the evidence as set out in the appeal book, and also
the assumed findings of the trial Judge. |
|

I'he judement then proceeded
Ihe defendants set up that the plaintiff is not entitled
to recover for the conversion of the two heifers detained by

the defendants because they had a lien on them for their

keep and care No such lien exists at common law That
established by Chapman v. Allan,! and Jackson v. Cum
But i = urged that the defendants were boarding
tahle eepers a defined by sub-section 3 of section 2 of

T'he Livery Stable Keepers Ordinance,”® and were, there

e, entitled to their lien by virtue of that Ordinance. I'he
defendants did not plead a lien by virtue of the Ordinance

hev merel deaded that these heifers were detained and are
|

detamoed Tor a hen to which the delendants were and are

entitled. 1 doubt if, under such a plea, the defendants could rely

on the statutory li I'he plaintiff replied merely denving the
t to a lier \esuming the defendants could set up the
tatut rioht \ nde their plea, tl mn was on
n o pro { I ory ind that thev had complie with

¢ requirements o ¢ Ordinance because unless they had
done so, they I sht of lien under it No mention of
my attempt wa wle to establi that It was urged that
¢ fact that the defendants had not complied with the re
irements of the Ordinance and stating in what particular,

should have heen pleaded and proved by the plaintiff. Pos

v: but 1T have some doubt about it If the defendants
had pleaded the inance, that might have been correct, but
the defendants not having ple d it but merely pleaded in
the wav thev did, the plaintiff was justified in pleading a
denial of the lien and thereby throwing the onus of proving
it on the parties sefting it up I'he judgment of the trial

Judee awarding $£60 in respect to this conversion must stand

e judgment in this case should be varied by awarding

dgment to the plaintiff on the statement of claim for

$235 and ceneral costs, and for the defendants on the
counterclaim  for 150 and  costs, exclusively applicable
(1632), Cro

& W
1808, cap. 57T
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o the counterclaim,

o be one taxation of costs, one judg-  Judgment

et off against the other and the party in whose Wetmore, J
our the balance may be

ment to b

after such set-off, to have execu

tion for such balance

The defendants should pay the ap
costs of this appeal

Lppeal allowed with costs.

OS],

v. COLTART er A1

for school purposes—Distress — Homestead lands  before
ue of patent—~Lands of Crown—Naot tarable under s, 125 of
th ish North Amevica Act—Lien on land

land hefore a patent has heen
taxahle for school

purposes
plainti homestead prior to

\ me was held by previous home

le vards cancelled, and these taxes

wl

and chattels, before

a patent

e hat the money
ented, the lands
fro )

be returned the pl

intiff, as, until
the Crown, and were
the British North Ameriea

xation under s

s became a lien on the lan
subsequent occupant
( n, would be in effect taxing the

1 and could he col
who derives his title from the
property of the Crown

INEWLANDS, J., July 2)th, 1907.]

I'he defendants were the trustee
District No 560, and the

of l‘ym!...{ School Statement

action was brought to recover $23

es and bailiffs fees which they collected from plaintiff by
tress of his goods and chattels. These taxes were a o
plaintif

s homestead prior to entry by him and while
ame was held

by previous homesteaders whose entiics
afterwards cancelled.  No patent had been issued for
the time of the trial

W. M. Kellock, for the plaintiff
l

Argument
Ford (Deputy Attorney-General), intervening

Newranps, J.—It is contended on behalf of the defend-

ants that all land in rural school districts
question bei

Judgment
(the distriet in
| rural school distriet) is taxable, including
land held by the Crown. This contention is based on the
fact that The School Assessment Ordinance does not exempt
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Crown lands in the case of rural school districts while it

Newlands, J. exempts Crown lands in every other instance. To shew the

fallacy of this argument I have only to point out that sec-
tion 125 of the British North America Act provides that no
land or property belonging to Canada or any province shall
be liable to taxation

\fter the parties had argued this case, and 1 had come to
the above conclusion, the Attorney-General for the province
intervened, and the case was re-argued

Mr. Ford, the Deputy Attorney-General, argued that
there could be no doubt but that the interest of the home-
steader could he assessed, though, until patent was issued by
the Crown that interest could not be sold: that the taxes on

the interest of a homesteader, although it would be in the

sonal tax would also have some of the incidents

tax on land and would hecome a lien on the land for

which the land could be sold after the Crown parted with
their title 1o it: that this tax having been properly levied at
time against the interest of the homesteader in the land

it could he collected from the occupant of the land in any of

he methods preseribed by the Ordinance, except the sale of
the land itself before the issne of the patent, and that the
tax i was collected by distress on goods on this land
for a tax that had been properly levied on the interest of a
previons ocenpant

I cannot see that this argument, however mgentous Il

mayv | s the objection that land bhelonging to (‘anada
i< therehy taxed < true that the interest of the occupant
only was assessed, the tax hecomes a lien on the land
calizable from a quent oceupant who derives his title

rom the Crown I cannot see but that the property of the
Crown has been taxed

\ subsequent homesteader or purchaser would have to
|

take into consideration the lien for taxes that was against the

land, and, if a purchaser, would give that much less for the

and, which would mean that the Crown paid the tax.

I think that the land is absolutely free from the tax in
the hands of the ("rown, and that it cannot be revived on the
(‘rown alienating the land

o a private individual.
It, therefore, follows that the land not heing liable to
taxation while helonging to the Crown, it could not he
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charged with taxes levied against the interest of the former Judgment
homesteaders whose entries were cancelled and whose interest Newlands, ..

reverted to the Crown before the plaintiff went into possession,

and the school district would, therefore, have no right to
recover the same from the plaintifft.  Judgment will, there-
fore, be for the plaintiff for the amount claimed with costs.

Judgment for plaintiff with costs.

IMPERIAL ELEVATOR COMPANY v. JESSE ET Al

Oviginating summons for foreclosure—Haomestead—Rights of prior
crceution ereditors—Defeetive affidavit,

At the return
that ther f » and two executions registe
the pr in priority to the mortg » sought Jy
¢ land was the homestead of the mort r and execution debtor
that the execution itors had no interest in the property
quoad the subsequent mo

[ WeTMORE, J., June 20th, 1907,

Originating summons for foreclosure. The facts are Statement

stated in the head-note and the judgment.
W. A. Nishet, for Pl;[inliﬂ'\, Argument

T. D. Brown, for defendants, execution creditors.

Weryore, J—This is an application by originating Judgment
simmons for foreclosure.  The property is a quarter section
of land, and it is the homestead of the defendant Jesse.
On the 18th February, 1904, he executed a mortgage to the
Hamilton Provident & Loan Society for $800. This mort-
gage was registered on the 26th February, 1904, On the
20th August, 1906, he executed a mortgage to the plaintiffs
for $400.6G0, This mortgage was registered on the 6th
September, 1906, After the registration of the mortgage to
the Hamilton Provident & Loan Society and before the
registration of the mortgage to the plaintiffs the defendants
Kiause and the Balfour Implement ('ompany caused execu
tions at their respective suits against Jesse to be registerad
against the lands of Jesse.

I am of opinion that the defendants Krause and the Bal-
four Tmplement Company were properly made parties to this
action, and, while the summons is entitled against all the
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defendants, the aflidavit of William John Bettingen, upon
which the originating summons was issued, is only entitled as
against the defendant Jesse. Objection was taken to the
)Mmlr‘-hll:\ by reason of this error, and no doubt it is an
irregularity, but inasmuch as both the defendants Krause
and the Balfour Tmplement Company appeared to the sum

mons by advocate on the 26th February and asked for a sale,

and appeared again on the 8th March and asked for a sale.
and it was only on the 15th March that objection was raised
to the irregularity

n the title of the affidavit, 1 am of opin
ion that this is a case where 1 may under Rule 306 of * The
Judicature Ordinance ™ veceive the affidavit, and T will
order it to be receied accordingly

e next question that arises is whethe

1

Krause and the Balfour Tmplement Company have any rights

the defendants

against this land as against

he plaintiffs by virtue of the
registration of their executions. 1 am of opinion that the
case comes within what was laid down by the Supreme Court
of the North-West Territories en bane in Boez v. Spiller,?
and that these defendants have no interest by virtue of their
registered executions against the property in question 1nso-
far as the plaintiffs’ mortgage is concerned. There 15 no

subsequent morty

ce to the plaintiffs, and I do not know
whether or not the property

s worth more than the two
mortgages against it or not. The plaintiffs are entitled to
foreclosure =ubject to the mortgage of the Hamilton Provi

dent & Loan Society

Order accordingly

udicature Ordinance, (!. 0. 1808, ¢. 21
It
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PERKINS v. JONES.

Vendor and purchaser Part performance Ilegal and immoral
contract—Recovering back money paid—Costs,

The plaintiff said to the defendant, referring to a certain named lot:
“If you ean get me that lot T will build.” Accordingly the defend-
ant, a builder by trade, did purchase the lot for the purpose of
buildin house thereon for the inti and a few days later
the plaintiff entered into a written sment respecting such lot
and house, with the defendant, and paid $500 cash down. The
house was intended for purposes of prostitution, as the defendant
knew, and before the defendant had done anything toward build
ing other than * brushing " the lot, the plaintiff gave notice to
the defendant that she had decided not to build and demanded an
immediate return of the $500 paid by I

Held, per curiam, that there had been part performance of the con-
tract and that consequently the plaintiff conld not recover the
money paid by her thereunder

Quare, per NEWLANDS AND Harvey, JJ.. whether money paid under
an immoral contract can be recovered back under any circum

stances

[Counrt BN BANC, January 20th, 1903.]

Some time prior to May 17th, 1904, the defendant, Thomas Statement

A. Jones, a huilder by trade, went to the house of the

p]:mmlT, whom he knew to be a prostitute, in an endeavour
to procure from her the contract for a house which he had
heard she desired to have built for the purposes of prostitu
tion. Two other interviews seem to have followed tlas first

one, and in the course of * the negotiations,” she having

SN

expressed a desire to build nearby south of where she then

lived, and he having
lot ™ she went and picked out a lot known as No. 4, a short

replied that he ** might be able to buy a

distance awav, saving, “if vou can get me thot lot T will
build.”

On May 17th, the defendant entered into an agreement
ir writing, for the purchase of said lot 4, with the owner
thereof, the consideration bheing the sum of $450, of which
$150 wag paid at once, the balance being payable on time.

Two days later, that is, on May 19th, the defendant
entered into a written agreement with the plaintiff whereby
he agreed “to build and finish a house according to plan”
on said lot 4 and give the plaintiff a clear title to the same, the
consideration being the sum of $2,700, of which the plaintift

paid 500 at the time of the execution of the agreement,
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the balance being payvable in diverse sums at different stated
intervals

After the exccution of the last mentioned agreement and
before June 3red, the defendant ordered from the factory
doors and windows for the house in question; and, at a date
also subsequent to the said agreement, but which from the
evidence might have been either prior or subsequent to said
3rd day of June, he brushed the lot and * fixed it up at an
expense of ot

Nothing further was done by the defendant until June
3rd, when he received from the plaintiff a letter intimating
that she had decided not to build, and that he should not go
on with the contract, and calling for the immediate return
of the $500 paid on account.  To this the defendant replied
in writing that having ordered sash and doors which he was

not at liberty to countermand, he would go on with the con

id hold her to her part of the same. An action then
or the recovery hy the plaintiff of the $500 ad
by her, which action was tried by Srerox, (UJ., and

in a verdiet for the plaintiff for $325 and costs

e defendant appealed and the plaintiff eross appealed

asking for judgment for the full amount of her elaim.  The
appeal was heard before Wermore, Scorr, PRENDERGAST,
NeEwraxps and Harvey, JJ.

WaeDonald, for appellant (defendant)

0. M. Biggar, for respondent (plaintifl)

PrexperGast, J. (after stating the facts) :—Both parties

admit, in fact urge

n their pleadings, that the contract be
tween the plaintiff and the defendant was an immoral one.
Not only was the house in question to be built for purposes
of prostitution, but the terms of the agreement even suggest
that it was contemplated that most of the time payments,
constituting more than one-half of the total consideration,

ghould be paid out of prostitution money as it was earned,

The main ground urged on behalf of the plaintiff is that,
although the contract was an illegal one, she had a right to
repent as long as nothing was done by the defendant in
execution of the contract, and that nothing in fact having
heen o done up to June 3rd, she stands by her letter of that
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date in loco penitentie and is entitled to recover on that Judgment

ground Pre ",‘,i;r;’v“l“,
For the defendant, it was urged on the other hand that

there was part performance of the contract prior to the re-

eiving of plaintiff’s notice: and that, even if there was not,

the plaintiff is not allowed to repent in this case, and the

action should not be entertained on the ground that the con-

tract is not merely illegal but moreover immoral.

If there was part performance of the contract by the
defendant, it must be either in his purchasing the lot, the
ordering of the sash and windows or the brushing and fixing
up of the land.

With reference to the purchase of the lot hy the defend-
ant, it was contended hy the plaintiff that this could not have
heen in execution of the contract, as upon the three previous
occasions when the parties met, the so-called negotiations
lid not result in any binding agreement, inasmuch as there
was no consideration to support the same and it would, at all
events, be void under the Statute of Frauds. That may be
g0 if we confine ourselves to these immediate facts. But it
seems proper to take here a broader view of the matter, and,
if possible, to consider as the one transaction all that pur
suant to previous understanding was done by the defendant

toward

¢ the common object contemplated hy the parties.
The plaintiff had said to the defendant, “if you can get me
that lot, 1 will build,” which undoubtedly was not binding in
itself.  But the defendant did in fact go and procure that
lot pursuant to this understanding and with no other possible
object under the epecial circumstances shewn by the evidence
than to build a house thereen for the plaintiff; and then, a
fow days later, the plaintiff enters into a written agreement

with the defendant, dealing with him as owner of the lot she
had so caused him to acquire. Tt was at her expressed desire
that he put himself in a position to enter into the said agree
ment, and it seems that from the moment this agreement was
passed she thereby ratified what had previously been done in
furtherance of the object contemplated, and all the dealings
of the parties up to that time should be considered as one.
I that view, the purchase of lot 4 by the defendant, followed
as it wag by the said agreement, amounts to part performance
of the contract
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the sash and windows, the defendant did not

proprietory interest by ordering them. Accord
wi statement he had at the time of the trial only
part, and that to be used in the erection of other

the manufacturer from whom he ordered

them
ev were of ordinary measurement and were only

taken out.  This could not constitute part per

ference to the brushing and clearing of the lot,
it a different conelusion should be reached. Under

umstances, as where building lots are held for

ale ger this brushing might be held as indifferent

et g no special reference to contract.  But here as

the lot was b t expressly in vi of the contract the clear

of 1t evidently also made with reference to it \

v, however, es here, which is that the evidence

does not shew whether this clearing was done before or after

endant received plaintiff’s notice of June 3rd It

would m, however, that the onus is on the plaintiff in this
The contract here is admittedly illegal, and it iz cer |
tainly the general rule that money paid on an illegal E

contract cannot be recovered bacl There are undoubtedly

glances rep

the above «

ent by giving notice before any part of the con

ormed. But it lies with the party seeking to
shew that he or she comes within the exception,
1 ( the plaintiff 1 01 ¢ that the

| ) e med when she g noti

| Mr. Biggm nsel for plaintiff

1=t ¢ which does 1 admit {

( 1 n | I 1 Vholly unp

fully performed inasm 18 1t was an
to 1 house and lot But the terms of

ind ol the receipt Tor the advance of $o00, as

, to a certain extent, shew that the agree

reached upon the question of part ’uv|’fuy||\:\“w‘
onclusions, which must be fatal to the plaintiff, it

v to enter into the defendant’s further conten




VIL | PERKINS V. JONES,

107

tion based upon a distinction between contracts me rely illegal Judgment

and contracts tainted with moral turpitude. Prendergnst, J

Although the appellant succeeds in the issue, I do not
think, as he is conclusively shewn by his own evidence to
have been the initiator of this immoral transaction, that he
should be allowed costs either of the :l]n]wnl and cross H[']N':l!
or of the trial in the Court below,

In my opinion the appeal should be allowed and the cross
appeal dismissed, the verdict of the learned Chief Justice set
aside, and judgment entered for defendant

Wersore and Scorr, JJ., concurred
Ianvey, J. (after referring to the facts) :—The rule
rard to cases such as this,

adopted by the Courts in  re

ising out of illegal contracts, is stated by the Lord Chiefl
Justice in the early leading case of Collins v. Blantern,'
med with approval in Kearley v. Thomson,* as follows:
“Whoever is a party to an unlawful contract if he hath
onee paid the money stipulated to be paid in pursuance

thereof he shall not have the help of the Court to fetch it
b again: vou shall not have a right of action when vou
come into a Court of justice in this unclean manner to re
cover it back.” The same rule is stated in a somewhat

form by Tord Ellenborough. C.J.. in Edgar v
Fowler® as follows: *“But we will not assist an illegal

transaction in any respect.  We leave the matter as we find

then the maxim applies melior est conditio

It is urged by the plaintiff's counsel that there is an
exception to this general rule, and that where money has been
paid by one party under an illegal contract, but the contract
hag not been executed in any respect by another party, the

contract may be repudiated and the money recovered back,

and that the present case comes within this exception. 1
have examined all of the cases cited in support of this con
tention as well as many others referred to in the various
authorities and text books, and while there is no doubt that
the proposition is laid down in substantially the form urged

(1767) 2 Wils, 341; 1 Sm, L. C. 9 ed,, 398
ML J. Q B.288; 24 Q. B.D, 742: 63 L. T, 150; 38 W. R
J. P 84

o4
$(1802) 3 East 221; T R

614
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Judgment. hoth in the text books and by many of the Judges in obiter

Harvey, J. dicta, the only cases T have found which are direct authori-
ties are Awbert v. Walsh,* in which the Court of Common
Pleas held that the premium paid on a wager could be re-
covered before the period at which the wager was to be
determined, and Wilson v, Strugnell,® in which Stephen, J.,
sitting alone, ordered the repayment of a sum of money paid
to a surety on a bail bond as indemnity. It will be seen
that in neither of these cases was the contract immoral in the
ordinary sense, and in Tappenden v. Randall® a distinction is
made between such cases and immoral contracts, and the
judgment appears to have been based on that ground TLord
Alvanley, C.J., says: “In the present transaction there was

no moral turpitude whatever, and though it has sometimes

been held that where there is moral turpitude in the contract
the Court will not allow the party who has advanced the
money in such a contract to recover it back, yet no argument
of that sort can be alleged in the present case.”

In the comparatively recent case of Kearley v. Thomson,?
in which it was held that money paid under an illegal con
tract which had been partially carried into effect could not be
recovered back, the proposition in question was considered,
sted to us
| a third exception, which is relied on in the present case, and
| the authority

and Fry, L., at p. 746,7 says: *“There is sugge

or which iz to be found in the judgment of

the Court of Appeal in the case of Taylor v. Bowers® 1In
that case Mellish, L.J., in delivering judgment, says, at p.
300" “If money is paid for goods delivered for an illegal
purpose, the person who has so paid the money or delivered

the goods may recover them back before the illegal purpose
i carried out” Tt is remarkable that this proposition is, as
I believe, to be found in no earlier case than Taylor v.
J Bowers,® which occurred in 1867, and, notwithstanding the
very high authority of the learned Judge who expressed the
law in the terms which I have read, I cannot help saying for
myself, that 1 think the extent of the application of that

YIS0, 3 Taunt, 277; 12 R, R

VLI MC 145:7Q. B 45 L. T. 218; 14 Cox. C.

& P 467 5 R, R, 662

B.D

"46L.J. Q. B.39;1Q. B.D. 201; 34 L. T. 938; 24 W. R. 499.
| *Of1Q. B D
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principle and even the principle itself may, at some time
herealter, require consideration, if not in this Court, yet in

a higher tribunal; and T am glad to find that in expressing

that view | have the entire concurrence of the Lord Chief
G

In view of this case it appears to me that the value of
the earlier cases and obiter dicta as authorities, i< verv much
haken if not altogether destroyed, but, even, assuming the

exceptio

to the general rule claimed for by the proposition

. in my opinion the present case does not fall within
It was urged by the plaintiff’s counsel that the agreement

wias merely an agreement to sell a lot with a house on it
hen the house was completed, and that there could be no
execution on defendant’s part, either wholly or partly, until

e lot was conveved | the

terms of the agreement will

wport this contention. The

rreement  heging, 1,
I' A, Jones, of the town of Edmonton,

grec to build and
weording to plan, also to sell, ete,,” and the

eipt as ab et out shews that the monev was paid on
nt of the building I'here appears no doubt therefore

that the contract included the building of the house and,
t vt lone towards the huilding would be a
part performance v evidence shews, and the learned trial
Ju has apparently found, that preparatory work was done
he value of %25, In my opinion that is a part perform
which would fake the ease out of the exception, if such
exception existed, and bring it within the authority of
Kear v. Thon 1.2 to which the general rule was held to
applyv, and the appeal should, therefore, be allowed and the
action dismissed, but 1 view ol the partic ular circumstances
of the ease, the defendant heing the instigator of this illegal
and immoral arrangement of which he benefits to the extent
of several hundred dollars, T think he should have no costs

either in this Court or the Court helow.

NEWLANDS, coneurred,

Appeal allowed without costs.
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LATIMER v. FONTAINE

trade Corenant Validity Reasonableness
Division of agreement

A zeneral covenant not to engage in business in a particular loeality
for ed 15 heing in resteaint of trade
I'he def lant heir business to the plaintiff, covenanted
that they wo in business in the town of Stratheonn
for a period of five year I'he defendants did engage in business
in the said place within the said perios
Held, the agreement was void, and that effect conld not be given it
vor the general vestraint, and limiting the agreement for
1l ! the action to earrving on the business carried on
hy ] n
Reorr, J., September 1jth, 1903.)
Arguent \ 1. M for plaintifl
N.D. | K.C'., for « ndant
I sht .
idgmen SCorT. I'he plaintifl c¢laims an imjunction
the defendants from carrving on the busines

merchants in the town of Stratheona vears from 30th

Januar 1902, and damaces for breach of a covenant to the
effect that they would not carry on such bhusiness
1 | |
On thu te referred to e parties entered 1nto the follow

ing agrecment in writh The said parties of the first part
ants) agree to s and the said party of the

first part agrees to buy the goods of the parties of the first
part 1t tore 1 Strathcona at or for the price or sum
of $733, the receipt of which sum is hereby acknowledged
And the said parties of the first part hereby assign the
( wods to the said party of the second part.”

‘For a period of five vears from the date of this agree
ment the said parties of the first part agree that they will
not engage in business in the town of Strathcona, and in
case of a hreach of this clause the said Cleophas Fontaine
and Telie Fontaine for themselves, their executors and ad
n trators, undertake to pay the =aid Albert Edward

Latimer the sum of $500 by way of agreed and liquidated
damages.”

‘In witness whereof, et
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One of the defences relied vpon by the defendants is that Judgment
¢ covenants upon their part contained in this agreement, Scott, )
hich is the covenant relied upon by the plaintiff, is void
on the ground of public policy.

I'hat the covenant is one in restraint of trade is beyond
estion. It was at one time held that all such covenants
oid as being contrary to public policy, but the present
ew appears to be that if they are not wider than is reasonably
cquired for the protection of the covenantees they will not

eld void upon that ground. See Underwood v. Banker,

wed judement of Lord Maenaghten in Novdenfeldt v. Nor-

enfeldt Gun Co.2

The question therefore to be congidered is whether the
enant in question is a reasonable one. While I think
ere cannol be any doubt as to its reasonableness in so far

extent of the territory to which the restriction is con

1= concerned it 15 inomy view unreasonable in restrict

¢ the defendant from carrving on any husiness within these
imits.  All that was necessary for the protection of the
intiff and all that he should in reason have required was
that the defendants should mnot carry on business of the

iption of that purchased by him from them or that of
general merchants, or dealers in merchandise
In Bakers v. Hedgeock? defendant contracted to serve
intiff for three vears at a stated salary, and also agreed not
leave his service or enter the service or employ of any

other person or enter into any engagement or be concerned or

terested in carrving on either on his own account or other

wise any business whatsoever within a distance of one mile

a certain place in London or any other place of business
of the plaintiff which he then had or thereafter might have
within two
vears thereafter without the consent of the plaintiff. Tt was

during the continuance of the term of service o

held that the stipulation was unreasonable in that it pro
hibited the defendant from ecarrying on any business what

ver within these limits and was, therefore, void. It was
als

o held that the agreement was not divisible and could not

POIROD), 1T Ch, 8300: 68 L. J. Ch, 201: 8O L. T, 306: 47 W. R

FO1I804), A, C.565: 03 I, J. Ch. 908: 43 W, R. 650; T1 L. T

*(1888), 39 Ch. D. 520; 57 1. J, Ch, 889; 59 L. T. 361; 36
W. R. 840,
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Judgment. he construed as applying only to the business carried on by

Scott, J the plaintiff and that to hold otherwise would be to create
o carve out a new covenant for the sake of validating an
instrument which wonld otherwise be void,

I cannot see any material distinetion hetween that case
and the present. 1t is true that the words in the contract in
that case were *“ any husiness whatever,” while those uged in
the present contract are *“any whatever,” hut in my view the

i latter expression is as wide as the former.

I sive judement for the defendants with costs.

Judgment for defendants.

I"ME McCORMICK HARVESTING MACHINE 0. v
IISLOP

Sale of machinery—Agreement— I cet copy given to purchaser
Luthority of agent Vdding 1t critten agreement—FEvidence
Non-compliance by purcha th agrecment providing for an
immediate return on certain contingencies—Effcet of —Laches.
I'he plaintift sold to defendant a binder under a written agreement
a copy whereof was delivered to the defendant at the time of sale
4 Both the origin eement amd the copy were made out by the
plaintifl”s ag cted 1l The copy contained a clause 1
conferving on the defendant an important vight, which was omitted [
by inadvertence from the orviginal and the plaintiff was unaware

of such clanse

Held, that the plaintiff was bound by the elaus
The agreement provided for an immediate veturn of the binder if the

same could not be made to work well, and that failure so to do
should be considered an aceeptanee thereof.  The defendant being
‘ husy with harvesting operations did not retnrn it until the expira-
tion vight days after the day upon which he was entitled to do

so, but did not make any use of it

Held, that the defendant by his laches had aceepted the binder

! The defendant to show that the written ‘ment did not
i contain the ) the agreement, but that the agreement was

’ partly verbal and partly written. It appeared, however, on the

i evidence that the parties intended to embody in the written docu-
ment their whole agreement

Held, therefore, that they were bound by what the written agreement
contained

| Wersonre, J., Pebruary 25th, 1903.]

Statement On the 9th April, 1902, the defendant ordered from the
plaintiffs by order partly written and partly printed a ¥-foot
right-hand binder and 4 horse eveners.  This order was
given at the solicitation of one Rutledge, an agent of the

plaintifis.  Two orders were filled out by Rutledge, one of
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which was signed by the defendant on the face and the other
was not,  The order signed by the defendant was retained by
Rutledge and was as follows: )
“Give each purchaser a

“duplicate of this order.

*MeCormick Harvesting Machine Co., Chicago, 111

*Gentlemen,—The undersigned hereby purchases of you

be shipped on or about August 1st, 1902, one of vour
foot right-hand binders and 4 horse eveners including the
<ual extras, to be consigned to the care of Connell & Clement,
\rcola. Upon receipt of the machine the undersigned
igrees to pay freight on same, and pay to you $140 in cash,
s execute and deliver to yvou approved notes for the sum of

$140, as follows:

£110 pavable on the first day of November, 1902,

Sand notes to draw interest at the rate of per cent, per
mnum  from date until maturity, and per cent. per
1 nnume from maturity until paid

i “1t is distinetly understood that the above mentioned

whine is purchased subject to the following warranty, and

other, and the undersigned hereby acknowledges the

cipt of a copy of same:

*MeCormick  Harvesting  Machine Co. warrants  this

wehine to do good work, to be well made, of good materials,
be durable if used with proper care If upon one

trinl the machine fails to work well, the purchaser

L mmediately give written notice to said company 1n

( igo, Hlinois, or to its authorized agent through whom

machine was purchased, stating wherein it failg: a'low

onable time for a man to be sent to put it in good order,

4 render necessary and friendly assistance to operate it
machine cannot then be made to work well, the pur

all immediately return it to said agent, and the

v oor notes given for it shall be refunded, which, when
ney shall constitute a settlement in full of the transaction.
ihie on the part of the purchaser to <rm|r|\ with any of

onditions herein named shall be considered an accept-

of the machine.  The provisions of this warranty can

changed or waived in any respect: neither can this

VOL. VIL T. L. REPTS,—N
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order be cancelled without the consent of the MeCormick
Harvesting Machine Company.

* Dated the 9th day of \[1I‘i|. 1902,

“ Post Office, Arcola. Signed: William T. Hislop.”
“Sold by 0. . Rutledge.”

That order contained the following endorsement in
Rutledge’s handwriting: “1f the purchaser’s old McCormick
hinder is sold for $60, O.K., otherwise the McCormick Com-
pany will send a man to put old binder in good repair and
continue to do so during the life of the machine

“0. G. RurrepGe.”
The other order, which was left with the defendant, was
stantially the came on its face. The only differences were

at “ten” was filled in as the rate of interest the note was
to draw from maturity, and it was not signed by the defend
int. and it contained the following indorsement, also in
Rutledge’s handwriting

“If purchaser’s old MeCormick binder is sold for $60,

O.K.. otherwise the MecCormick Company ree to send a

a

man to put old binder in good repair and continue to do so

luring the life of the machine
* 0. G. RurLEdGH
If old binder is not sold it will not be necessary to take
delivery of our machine this year.”

This last clanse was not signed by any person

(". Logan, for plaintiff.

. T. Grimmett, for defendant

Weramore, J. (aflter referring to the facts).—It does not
lie in the mouth of the plaintiffs to set up that the added
lause on the copy does not form part of the agreement. Tt
is true that the plaintiffs did not know that their agent had
agreed to this clause, hecause it was not endorsed on the
original order signed by the defendant and which was the
only document they received. That, however, was the fault
of their agent, the defendant was in no way to blame for it,
and cannot be prejudiced by the omission of the plaintiffs’
agent. Tt was urged. however, that Rutledge had no power
to make such a clause and thereby bind the company.
Rutledge was a general agent of the plaintiffs to sell their
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machines,

He was not a special agent, and therefore as

wetween the plaintiffs and third persons had the authority to
make sales subject to such fair, ordinary and reasonable
erms and conditions as might be agreed upon in the absence
{ any notification to such third person to the contrary. 1,
thervefore, hold the clause in question to be a portion of the
order or agreement.
The defendant sets up that the plaintiffs agreed in writ-
iz, and that it was a condition precedent, that they should
take the defendant’s old binder as part payment of the price
of the new one, or that they should sell such old binder, and
hould be allowed as the price or value of the old binder,
and that they have never taken the old binder or sold it, The

endant also denies that he took delivery of the new binder.
['here can be no question that under the evidence the defend-

it did take delivery of the new bhinder, and 1 so find.

With respect to the other matter of defence above mentioned,

vidence was put in, on both sides, without any objection,
s to wha

t was intended by the agreement, but such evidence
nounts to nothing:

the parties are bound by what they
ave

reedd to in writing.

[ can discover nothing am
cuous in the writings when the surrounding circum
stances are made apparent,
It was urged further that the evidence established an oral
greement, apart from the writings, that the plaintiffs were to
accept the old binder at $60 as part payment upon the new
inder,  The general rule is that verbal evidence is not
idmissible to alter or qualify the express terms of a written
igreement.  Such evidence may be admitted to explain or
row light upon the agreement so as to put the Court in
i position properly to construe it.
greement which is collateral t

educed to writing

So evidence of a verbal
y the agreement which was
may be received, provided always that
15 supported hy sufficient consideration. As

for in
tance, in Lindley v. Lacey,' relied on by the defendant
nothis action, where the plaintiff agreed to sell some fur

niture and

il
{

other things to the defendant In discussing
proposed agreement of sale and before it was drawn
ip the defendant stated that he would find money to
ttle the action brought against the plaintiff by one Chase if

17 C
111, T.3

B. (NS) 578; 4 L. J.C. P. 7

“ . P T 10 Jur, (N.S)) 1103;
13 W. R. 80.
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persuade the landlord to forbear pressing

\Y!

authorising the

plaintifl did this and

wils

|
drawn up in

defendant

the agreement to

writing

to settl

and con-
(hase’s

ranned a
ction, but it went no further as to that action.  But hefore
sigming agreement the plamtiff sai A\m | to under
dand Chase's hill is to he settled beeause that is the ground
1 whole?™  The defendant replied that it wounld
he settled and thereupon the plaintift signed the agreement
I'l fendant did not settle Chase's act mdd the plaintifl
roucht the action for hreach of the defendant’s agreement
n Tailn 0 I'l Cour ld it agreement to
1 1l ( 1=¢ action wa distinet prelimimmary matter to
o 1 recHivy t | 1 urn \ 1 1
| andd the action wa untain WVargan
; ( nd 1 lied upon by
i ndant | f 1 1 | 1
i |
’ In / v. | \ y |
i [ 1 ) ) t juestion os it
\ vritten instriome 1 1= it to
1 1 nten nding hetween |
t I 1 I is do i
ther na ment upon n itter mav b
| ‘ n ¢ heen made ora il nloree n
it | i I |
| ‘ Y s t N
i
‘?: ) | I
I | ¢ on \ 1 estab
!
Ll | ] I I n I
55 I ( 1 n ( ndin
i
! {
\
)', ndant
' M | \
!
1 |
1 ¢ | 1 1
{ I's o
Cor & Clen 1
| n new hin
!
L D I | it I .6l 0 28 1 I N 19 W, R, W57
12 1. 0. Ch, S35 1 .S Ch, T56; 29 L. T, 234; 21 W, R. 802
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fendant to his farm, was there set up by one Preston,

employee ol

Connell & Clement, and the defendant com
menced to work it on Wednesday, the 20th August, late in
forenoon, and continued working it on the 21st and 22nd

\ugust.  The binder did not work satisfactorily, it failed to

well, and on the 22nd August the defendant sent a
al notice to Connell & Clement of that fact. There is
no evidence that Connell & Clement were informed hy this

notice as to the manmer in which the machine failed to work

tisfactorily The next dav, Saturday, 23rd Aueust, Cli
ment, one of the firm of Connell & Clement, went out to the
nder with one of the plaintiffts” experts. They did some
fling thing to it, which T find to have been of no conse

I'hey did not remedy the defect or make the hindey
vell \s a matter of fact they practically did nothing
making it work well: what thev did to it was mere
and the defect hag not been remedied to this day,

inder has never been made to work well

I'he defendant  continued working the binder until
IMursday, the 28th August, and then made up his mind that
would have to give up working it on account of it not

ng the work properly,  He came into Arcola that same
ning and the next day took out a Deering binder, with

completed his harvesting.  On this same Thursday

the defendant saw the plaintiffs’ expert and also an
lovee of Connell & Clement named * Atehison,” and in
them that the MeCormick binder would not work

t he was going to take out a Deering to complete his
rvest work, and the next morning gave a similar notifica
n to Connell, of the firm of Connell & Clement. These

<t mentioned notifications were verbal Neither Connell

Clement nor any person on their hehalf or on behalf of
laintiffs ever went out to the binder or did anvthing
atever to it after the repairs were put in, on 23rd
\ugust No person on hehalf of the plaintiffs coming out

within a day or two after the 20th August, when the
fendant had notified Connell that the binder had failed to
the defendant made up his mind, and 1 think quite
cetly, that no person intended coming out on behalf of the
plaintiffs to do anything to the machine. It would be there-
re about the 31st August or 1st September that the defend-
ant o made up his mind, and 1 so find. On the 8th

il

Judgment

Wetmore, J
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September the defendant brought the binder in to Arcola
and left it back of the plaintiff’s warehouse there. No per-
son was present on behalf of the plaintiffs when this was
done I'his binder has been there ever since [ find that
this= machine was returned to the plaintiffs’ premises and
possession and has heen there ever since, but the plaintiffs
ave never hy any act or conduct of theirs accepted it hack

It is contended on behalf of the plaintiffs that the agents
and expert having gone out with the view of making the

machine work well and not having suceeeded in doin

the: defendant should have tmmediate

v then returned it

to the agents, and not having done so that he must be

held under the terms of the agreement as having accepted

t. I am of opinion that T must give effect to this contention
f the plaintiffs’, The agreement expressly provides that if
ifter notice given as hereinbefore mentioned and after al

owing a reasonable time for a man to be sent to put it in

good order the machine cannot he made to work well “ the
purchaser shall fmmediately return it,” and tha. falure to
0 ghall be considered an acceptance of the machin 1

im of opinion that down to and including the 315t August

September the defendant was guilty of no laches

inder the agreement in not returning the machine, and T =o
nd, and that, notwithstanding that he had made up his mind
i the 28th August thal he would have to give up working

t. But when on the 315t August or 1st September the de

endant according to hig own sworn testimony made up hi

mind that they did not inter ming to do anvthing more to
the machine, then he ought el ‘ v returned the
inder to the agents, Conne & Clement It was not re
turning it tmmediately, to ret t on the 8th of September,
SCINE Seven or « davs after ( « 80 made up his mind
And the reason he really gives for not doing =0, namely,
that he was husy with his harvest and a ous to finich it
iffords no excuse for neglecting his ement. He was

hound to do what he agreed to do or take the consequences
He could not put off doing so to suit his convenience, hecanse
that is all his excuse amounts to. 1 thought possibly that

Toms v. Wilson.® and Massey v. Sladen,” might assist the

i B. & S 2:321.J.Q B. 382; 10 Jur. (N.8,) 201; SL. T.
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lefendant, but on careful perusal I find that they will
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not. The first named case merely decides that when under Wetmore,J,

ovenant money is to be paid immediately on demand, the
covenantor was entitled to a reasonable time after the de-
mand to get the money and ascertain who was authorized to
cceive it before he bhecame liable to the consequences pro-
ided in the contract for non-payment. And in Massey v.
Sladen® it was held that the notice to pay provided for was
cuch a notice in case of the absence of the party required to
make the payment as might be reasonably supposed to reach
im and give him an opportunity of complying with it.
Neither of those cases held that the doing the act might be
postponed to snit the convenience of the party required to
vit. 1 must therefore hold that the defendant did not im-
ediately return the binder as he was required to by e
rms of the

igreement, and 1 must therefore aceording to

he terms of such agreement hold him as having accepted

¢ machine

Judgment for lr/ur'u/rﬂ'

GRIFFIN v. RULLER.

Practice \llowance for obtaining seccurity for costs—Defence and
counterelaim—Claim and counterclaim arising out of same trans

action—Counterclaim substantially a defence to the action,

Held, that where a counterclaim arises out of the same matter as the
laim, so that, although a defence has been pleaded, the counter-
laim is in reality in the nature of a defence to the action, and
indgment is given on that basis., the Court will allow to the de-
fendants the costs of and incidental to obtaining an order for
seenrity for costs

[ WersMore, J., May 23vd, 1906,

Review by the plaintiff of the taxation of the defen-
lants costs of suit after trial. The action was on a “lien
note ™ for $600 given for a stallion sold by the plaintiff to
the defendants with a warranty. The defendants pleaded

such warranty and a hreach thereof as a defence to the ac-
tion and they also counterclaimed for the same couse, At
the trial, which was held before Wersmorg, J., without a
jury, judgment was given for the plaintiff on his claim for
$600 and costs and for the defendants on the counterclaim

Statement,
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costs of counterclaim, including witness fees
of examinations for discovery, the respective
oll one agaimst the other On the taxa

costs the ta officer allowed the

nnin i orde I security for costs prior to

. fence and counterclain I'he plaintif]

Welorg, for plaintifl

|
n. for defendants

1ORE, LT had awarde ( ent in ot | n

0
I
W

INON,

on the defence the plaintiff would only be
Rule G616 of The Judical Ordinan 1
ed, to recover co ider Ord. XLVII

nan d the defendants would have bheen e

o heer 0 1rams ¢ otl g ues
ol nt dgment would have exceeded the
( I not have ma any ord to de
int ¢ henefit of Rule 616, and 1 would
em the witness fees and the costg of the ex
SCOVE \ ( on t counterclaim. T
[ ] [} 53 It 1nasn = even 1 8
e amount of plaintifls ¢l wainst t
not uflicient to indemni 1 1 thert
ng the action the defendants were entitled to
costs and consequently {he clerk was under
tances justific n allown them the 1tems com
m < to me that there 1= somewhat a parity
na ca of tl ort and certain ca where a
nt out of the jurisdiction is not compelled to
rocosts where | et up a counterclaim
1 r® Lord Esher, M.R., lavs down the fol
he rule ud down by the cases seems fo be as
¢ ¢ counterctaim s put forward respect
rwholly distinet from the claim, and the person
ward 15 a foreigner resident out of the juris

case may be treated as if that person were a

R. 486

CISO3) 1 Q. B.566GO; 4 R 344 38 1. T

(1803) 1 Q. B. at p
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BROOKS & COMPANY V., WIDERMAN,

ntiff, and only a plaintiff, and an order for security for Judgment

v be made accordingly in the absence of anything to Wetmor
¢ contrary Where, however, the ecounterclaim is not
n orespect of a wholly distinet matter, but arises in respect

¢ same matter or transaction upon which the claim is
nided, the Court will not, merely hecause the party count

wming is resident out of the jurisdiction, order w«'H!'il_\

rocosts: it will in that case consgider whether the counter-
At < not in substance put forward as a ence to the
atever form in point of strict law and of pleading

take, and, 1if so. what under all the cirenmstances

\ ¢ Just and fair as between the parties: and will act
ngly think the same reasoning i< applicable to

156 I'h ounterclaim here was in substance put

defence to the claim, and the fact that the mat

ilso pleaded as a defence to the claim does not seem

ne to affect the question.  Possibly if the defendants had
caded the matter as a defence they might not have
ntitled to recover their costs of the application for

wing pleaded it, T think they are

Taration aflirmed

BROOKS & COMPANY v. WIDERMAN

judgment under Rule 103 of the Judicature Oy

i INOR cap. 21—English Rule distinguished—(oxsts
Enforcement of lien—Agreement of purehase

N iy judgment f 1 debt or liguidated demand may e ranted

even though such demand is joined with a elaim of a different

| i action brought to enforce a mechanic’s lien and also for a

ersonal judgment against the defendant, an application was made
n order striking out the defendant’s appearance and state
nt of defence, and for leave to sign judgment on the alleged
round that the defendant had no defence on the merits, and that
had admitted the elaim ounsel for defendant contended that
mmary judgment could not be given where dual elaims of a
different nature were made as in the present action
Held, that the difference in wording in the Judieature Ordinance
tule 1
pressly for the purpose of allowing an application to be made even
vhere a claim to recover a debt or liguidated demand is joined with
wnother elaim of a different nature

[STUAry, J., March 8th, 1907.)

from Order 3, Rule 6 of the English Act, was made ex

Wilson, for plaintiff,
Villican, for defendant

', 0, 1808, ¢, 21
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Indgment StuakT, J.—On the 8th of December, 1906, the plaintiffs
btained a summons from Mg, Jusrice Harvey, in which
f ed for an order striking out the defendant’s appear

ince and statement of defence and for leave to sign judgment

I'his application was adjourned from time to

negotiations for settlement, and upon the 28th day «
ary, 1007, the plaintiff took out a new summons upon the
e material and upon an additional affidavit explaining

¢ cirenmstances of the delay, and stating that negotiations

fail t was alleged that the defendant had no de

ence on the merits and that he had admitted the claim. The

ndan ed no affidavits: and as the action was brought

( 1 mechanies’ lien and also for a personal judgment

\ st the defendant lefendant ounsel contended

) 1 1 oul w given under Rule 103

Our Rule, however Hferently worded from the Englist

R espect,  that  the  English  Rule  state

i application can be made where t vrit

ndorsed, and Order 3, Rule 6, allows special

1 ciment where the plaintiff seeks only recover a
lebt or liquidated ] n monev.’ In our Rule 103 1
( 1 mit The word was evidently omit ‘

or the expre purpose of allowing such an application

| even where a claim to recover a debt or liquidated

ermand i joined with another ¢laim of a different nature.

Soe sled & 1 p. 253 I'he order, therefore, may

personi l ment against the defendant for the

1 t d m osts to be taxed including the costs of

ition as well as the prior one which lapsed

I'he plaintiff, however, also asked for a judgment to en

oree ien and ba his application upon Rule 229, which
tate that ** any party may at any gtage of a cause or mat- :

( re missions of fact have been made, either on the

leadings or otherwise, apply to a Judge for such judg

ment or order as upon such admissions he mayv be entitled to

vithout waiting for the determination of any other question
hetw { parties, and the Judge may, upon such applica- R

tion, ma such order or give such judgment as the Judge

may think just.” The plaintiffs’ affidavit contained a clear

Ulecation that the defendant admitted the amount of the

laim, and there is no contradiction It iz possible that
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¢ case of In Re Beeny,® might justify me in directing
ment to be entered for the enforcement of the lien; but

nfortunately the statement of claim shews that the only
nterest that the defendant has in the lands referred to is
nder an agreement of purcha It is not stated from whom

the defendant agreed to purchase nor what interest the

endor has in the lands: in fact, no particulars of the agree-
are given whatever., The abstract of title filed also

vs that the patent is not issued from the Crown. In

ese circumstances I doubt whether, even if fuller informa-

d been given as to the terms of the agreement, any
r could have bheen mads C‘ertainly none can be made

¢ present application upon the material before me. The

ks for an enforcement of the lien, will

to go on, therefore, in the usual way

Ovrder accordingly

SNOW v, WOLSELEY MILLING CO. LTD.

f Wheat delivered to elevator—(Conditions of delivery
Whether sale effected—Destruction of elevator and contents
Liability of defendants for value of wheat

I'he plaintilf delivered wheat to the defendants’ elevator to be stored,
wd gave the defendants the right to mix it with the defendants’
current stock, and to nse it in the ordinary way of their business.
I'he defendants eed to re-deliver wheat of a like quality and
quantity to the plaintiff or to his order on demand, and when the
plaintift chose to sell the defendants were to have the first chance to
my at the price demanded. Subsequently the defendants’ plant
was destroyed by fire without any faunlt on the part of defendants

Held, following South Australia Insurance Co. v. Randall (L. R
3P, C.101), that the dealing constituted a sale of the wheat to
defendants and was at the defendants’ risk

err. L. R. 64), distinguished

[WETMORE, J., October 2nd, 1901.]

\ction for the price of wheat alleged to have been sold

plaintiff to defendant. The facts are et forth in the head

ite and the judgment.
Levi Thomson, for plaintiff,
E. L. Elwood, for defendants,

218941, 1 Ch, 499; 63 L. J. Ch. 312;
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Tudgment Wersoke, J.—The defendants were millers and eleva
men s the plaintiff put wheat into the defendants® eleva
v be stored with their current stock, and it was so stored,

ng mixed with sueh current stock, the defendants to have

the right to use it as they saw fit in the wayv of their busi-

ness, that is, to grind, sell, or use it. The plaintiff had the
allown rights
(a) He had the right to sell wheat of the like quantity
wid quality to other persons, and if he did he right
we wheat of such quality and quantity hv the
defendants to such other persons upon the plaintiff®s order
( 1101 [ 1 { v Y'{”‘ for such other j I'son
( I'o Vi eat of like quality and quantity delivered
I n deman
(¢ I'o give the defendan the rmight to pay for such
on { ch price as he might demand I'he defendants
not. however, hound to pay such pric But when the
plaintil  determined o ell they were to we the first
ption paving ¢ e [ they elected fo for it
( vere to charge no elevator fees, 1 the defendants did
\ - 11 1 Al
not =0 elect and the plaintiff sold to other persons the d
' re to 1rge A sma elevator fees
\\ ¢ nothing was spectl tween the parties
ihout alwavs keeping in stock by the defendants suflicient
1 the same quality and quantity as to be able to com
ply wit my such demand by the plaintiff, I find as a fact
this must follow as a natural consequence of the ar
rangement  and understanding upon which the wheat was
put into the elevator \ great deal appears in the testimony
about the plaintifl selling the wheat and his right to sell
the whea I'his must be taken to mean wheat of the same
quantity and quality, it could not mean the same identi
eal wheat that he put into the elevator., It would have heen
ws<ihle for him to have done so, and therefore it could
( e heen contemplated by the parties that he had the
right to sell the same identical wheat that he put in '

Ihere is no dispute as to the quantity of wheat put by
the plaintiff into the elevator. The mill, elevator and con-
tents were destroyed by fire without the fault of the defen-

dants, It was not disputed that if the wheat was, accord-

ing to the facts and the law, at the risk of the defendants

that the price charged for it was too much
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I hold that the wheat was sold by the plaintiff to the
endants and was at the defendants’ ri and that the
ntiff is entitled to recover. 1 cannot distinguigh this

o from The South Australian Ins. Co. v. Randall* and

at decision is absolutely binding upon me.  Benedict v.

ollows that decision, Three cases were cited at the

il in support of the view that there was no sale, but merely
aitlment. viz.. Isaae v. Andrews:?® Clark v, MeClellan
d Cargo v, Joyuer.” There is, however, a clear distinetion in

one of them from the two cases | hefore mentioned,

[ s v. Andrews? the defendant received the wheat and

vritten receipt expressly excepting it from any ri

i< part by fire, and moreover it was not put in with the

ndant’s current stock, hut was kept by itself. In Clark
1t i, the defendant gave a receipt stating that the
was received at the owner’s risk, and it seems to me

it the veal question in that case was as Lash, .J., says in
wean v, Kitehing® and cited by Galt, ()., in his judg

nt in Clark v, MceClellan,* * not in whom the property
< but at whose rigk the goo were To hold that the
endant was liable for the price of the wheat in Clark

WeClellan® would have entirvely disregarded the provigions

weting the property heing at the plaintifi’s risk. 1In
v. Joyner et al.)” decided hy my hrother Richardson,
vag (urnished with a copy of his judgment, and there does

appear to have heen any arrangement desultory or by
stom as to mixing the wheat there in question with the de

nt's current stock, and the learned Judege found as a

tter of fact that it was hinned by itself and so kept until

ire.  In my opinion to find or hold otherwise than T have
e in thig case would be simply to give no effeet what

1= an authority to The South Australian Insurance (o

Judgment for //',//u/a!'

G Moo. P. (. (N.B) 341 I. R.3P. C.101: 22 1..'T. 84
20 C. P 410
as (¢, P40,

2 0. R.465
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Judgment
Wetmore, J,
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STRINGER v. OLIVER

Lgreement for sale of land—Time of the cssence—Failure of
chaser to comply—Cancellation by vendor—Waiver of
clause "—Repayment of prior instalments—Specific

Damages

pur-
“time
performance

Where an agreement for the sale of lands provides that time shall be
of the essence of the contract, and that on default in payment, the

ment may be cancelled without any right on the part of the

chaser to compensation for moneys already paid thereon

Held, that in the absence of something in the surrounding circum-

stances or in the acts of the parties indicating a contrary inten
tion, the Court would enforee the time clause " strictly, and
would refuse specific performance in an action rought by the

purchaser

Where the parties expressly lose their intention, the burden of
proving that time is ence is upon the party se
escape from the effect of such a provision

king to

A waiver of this clause in respeet to one instalment does not preclude
he defendant from insis‘ing on its striet operation with respect to
u later instalment.  (Fo owing Forfar v. Sage, 5 Terr. L. R. 255)

I'he offer to perform on receint of an extra amount simply shows that
the defendant was insisting upon his rights

I'he moneys already paid on the contract must
purchaser to prevent a forfeiture

w returned to the
Where the defendant failed to show that he had sustained any dam

ige by reason of the default of the plaintiff, he is not entitled to
iy set off

[SteART, J.. July 19th, 1907.]
Villican, for plaintiff

Jones, for defendant,

Stvart, J.—On  January 18th, 1906, the plaintiff
Stringer, one A, A. Dick and the defendant entered into

in ag

eement in writing and under seal whereby the plain
tl and Dick agreed to buy from the defendant certain lots
n the city of Calgary for the sum of $950 payable as fol
lows: $350 in cash on the execution of the agreement and

the balance of %600 in two equal instalments of §

300 each in
three and six months respectively from the date of the agree-
ment.  These instalments were to bear interest at 8 per cent.
er annum.  The agreement further contained the following
clause: * And it iz expressly understood that time is to be

cons

deved the essence of this agreement, and unless the pay
ments a

e punctually made at the times and in the manner

thove mentioned, thes presents shall be null and void and of
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no effect, and the said party of the first part shall be at Judgment !

herty to resell and convey the said lands to any purchaser Stuary, J

) thereof, and all moneyvs paid thereon shall be absolutely
rfeited to the said party of the first part.”

\t the time of entering into the agreement the defendant
mself held the lands on an agreement of purchase from the

rm of Bennett & Ross, real estate dealers in Calgary, He
had given that firm two promissory notes for %300 each for
nstalments of the purchase money due to them. These
tes bore inferest at 8 per cent. and fell due on April 18th
I July 18th respectively, these being the dales on which

plaintift’s two instalments fell due to the defendant.

" was evidence tending to ghew that the plaintiff knew
these obligations of the defendant and that the dates of

mvinent |

y the plaintiff were so fixed as to enable the de-
endant to meet them. When the first note to Bennett &

e Ross fell due on April the 18th the defendant did not meet
1 heins disappointed in not receiving on that date the

alment due him from the plaintiff.  However, as Bennett
& Ross did not press him for a few days, he said nothing
e plaintiff, and finally the plaintiff, on receiving a
y‘i tter directly from Benmett & Ross intimating to him

that the defendant’s note had not been met and that they
expected him (the plaintiff) to meet it, went to the Bank of
Nova Scotia, where the note was held, and gave to that bank

i cheque in the bank’s favour for the amount of the note and
nterest This payment was, therefore, the exact amount
equired to meet the second instalment due to the defendant.
I'he cheque was given on April the 28th, and the bank ap-
plied it on the defendant’s note to Bennett & Ross, Nothing
more occurred between the parties in respect to this instal-

ment.  There was, in fact, no evidence of any conversation
at all between them in regard to it. On the 3rd of May
Dick assigned all his interest in the agreement to the plain-

tiff, and some time afterwards the plaintiff went east on a
trip to Ontario. He made no arrangements and left no in-
structions with anyone for the payment of the last instal-
ment, which fell due on July the 18th, He did not return
to Calgary until about the 28th or 29th of July, that is, ten
or ¢leven days after the final instalment was due. Upon
returning, he found among the letters awaiting him the




128 FERRITORIES LAW REPORTS

ent followin ification from defendant, which t
S i, lfew davs bhefore, sent to him througl
Calgary, Alta.. July
M Bert A, Stringer, Calgary
I % ~
I hereby notify vou that our agreement wherehy

u and A, A, Dick, who, 1 helieve, |

ertv), has heen cancel n mnt
former a ( n (
\ Nt
1 | th lan
Cady 10 (HAY
K100 ’ 1
.
i« and off
\ |
naal (]

1= assigned

deseribing tl

efanlt 1

Vol

post

1906
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Faquity relieved

igaingt this, and it became a rule that, unless
ere was something to shew that the parties really intended
me to be of the essence of the contract, then completion
thin a reasonable time was sufficient, This rule is well
derstood, but the mistake must not be made of applying
to the case where the parties have by their agreement not
erely stipulated for a definite time for payment, but have
so expressly declared their intention in so many words
it time shall be of the essence of the contract. There
ild, T should think,

w no better means of ascertaining
e real intention of the parties than by reading what they

¢ said and solemnly agreed to. Tt is true that in many
es where the agreement has contained this special clause
r something similar the Courts have discovered something
the surrounding circumstances or in the acts of the parties
ndicate that the parties did not really mean what they had
|

But it will he observed that where nothing more than
time for payment is expressed the presumption in equity is
at this wag not intended to be essential, and the burden of

ing the essentiality of time is thrown upon the party

«eeking to take advantage of it. On the other hand where
e parties have expressly declared their intention in so
nany words the presumption is, 1 think, that they meant

vhat they said, and the burden of proving that time is not
ssential is thrown upon the party seeking to escape from the
press provision of the contract. Authorities, therefore,
iich apply clearly to the first case cannot be relied upon to

ny great extent where the second case which T have stated
has to be dealt with. It is for this reason that T doubt
vhether the anthorities cited by Perdue, .J., in Barlow v.
Williams,* the case chiefly relied upon hy the plaintiff, are
juite sufficient to uphold the conclugion drawn from them in
hat case. In any event, there were special circumstances
here, such as possession, &c., which do not exist in this case;
ind, therefore, T do not think that the case cited can be of
uch assistance to the plaintiff.

There are no circumstances shewn in the beginning—at

the time of the formation of the agreement—which point to

ny different intention than that expressed therein, and

4 W. L. R, 233: 16 Man. L. R, 164.
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e are only two subsequent circumstances which can in any
point to a waiver of the provisions of the clause hy the
tendant I'he first circumstance 1= the payment of the
of the deferred instalments ten days after it was due,
acceptance by the defendant and his failure then to in
upon the forfeiture Now, there is no doubt that the

i= rights with respect to that

endant did, in fact, waive |

pstalment : but it seems to me that there were special rea

for his doing =o. Bennett & Ross did not press him

were looking divectly to the plaintifl \s long as they
<atisfied, the defendant had no special reason for com

int It is clear that the plaintiff knew that there was an
sther note falling due on July the 18th and that the defen
t was expecting again to rely upon | prompt payment
der to meet this I am. moreover, of opinion that the

vit espect to the one instalment did not consti

insist on the operation ol tik

clause with respect to the later instalment. In Forfar v

02 MeGuire, (0., held that the acceptance of one instal
t after it fell due did not constitute a waiver with respect

1 subsequent instalment,  He said in that case * the de
pavment ol 1t third instalment was a new hreacl
ive a new right to Wilkins to treat the as
thandoned Ly the purchasers
In Hunter v. Dani Vice-Chancellor Wigram said, “1
¢ with the defendants that ea breach on the part of the
I in the non-payment of money was a new breach of
wreement and that, time being of the essence of the
, e ed e the defendants a right to rescind
ontract

is also clear that a mere extension of time does not

stitute a waiver of the conditions of a contract as to the
ntiality « time., but merely applies those conditions to
time fixed Barclay v. Messengert 1f, therefore,

Uy asked for time to make the

ment of April 18th and the time had bheen by express
cement extended to the 28th, it is plain that this would
ave constituted a waiver of the clause entirely, and 1

not see anv reason why there should be a different result

T Hare 420: 14 L, 0, Ch. 1945 9 Jur. 520
VL, T 8505 48 Lo J. Ch, 449; 22 W, R 522
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where there is what may be called an ex post facto extension

acceptance of the payment when it is tendered. Tt may

said that the acceptance of the payment on April 28th may
ave led the plaintiff to believe that the defendant did not
ptend to insist on the express terms of the contract; but in
view of the gpecial circumstances in regard to the notes fall-
ng due to Bennett & Ross, which T have already mentioned,
I do not think that the plaintiff was entitled to make any

1 inference with respect to the succeeding instalment
| contract is very specific.  The plaintiff is a real estate
ent and, no doubt, has taken dozens of such contracts

purchasers.  He must have known clearly what the
s meant, and | cannot find anything in the facts to
tify an assumption on his part that the defendant did
t mean to insist upon the rights which the clause gave

With respect to the offer to convey on receipt of an extra
100, there is no doubt that this offer simply shews more
carly that the defendant was insisting on his rights and
i not propose to give them up unless |-.n-\ for doing so
defendant acted with fair promptness when the default
as made, Only eight days later he mailed the notice de
laring the agreement cancelled, and 1 think he was en
titled to take that position. For these reasons T think the
ntract became null and void according to its terms when
the plaintiff defaulted on July the 18th and that the plain-
is, therefore, not entitled to have the contract specifi
cally performed
With regard to the moneys which have been paid to the
endant, namely, the sum of %650, counsel for the defen
dant practically admitted that the defendant would not be
entitled to retain these. 1 think this is the right position
to take, but it is by no means so clear as we were disposed
vthink it was when the matter was discussed at the trial
In Forfar v. Sage* McGuire, (0., held the contrary, and
he relied upon three cases in Ontario In tracing these
s back, however, to their sources 1 find that the well
known prineiple in regard to the deposit which was laid
down in Howe v. Smith? wag extended so as to apply to
nbsequent instalments, although there is a remark of Bovd,

27 Ch. D. 80; 063 L. J. Ch, 1055

5 1. T
32 W R 802

1

Judgment

Stuart, J

31




132 TERRITORIES LAW REPORTS. | vor.

Judgment. (', in one of the cases—Frase

v. Ryan®—which would seem

Stuart, J.  to shew that such an extension of the principles of Howe v.
Smith® is not proper. 1 prefer to rely upon the principle
laid down in Cornwall v. Henson,” where Webster, M.R., said:
“1 feel very grave doubt whether the doctrine of Howe v.
Smith® wonld apply to a case in which the purchase-money
was to be paid in instalments,” and where Colling, L.J., said:
“Indeed if the contract had contained an express stipula-
tion that on the non-payment of any instalment the pur-
chaser should forfeit all the instalments which he had
previously paid, T think the Court would have regarded
that provision as a penalty and would have relieved him from
it as was done in Re Dagenham (Thames) Dock ('o.”"*

In this latter case, Mellish, L.J., said: “T have always

understood that where there iz a stipulation that if on a cer
tain day an agreement remains either wholly or in any part
unperformed—in which case the real damage may be. either i
very large or very trifling—there is to be a certain forfeiture
incurred, that stipulation iz to be treated in the nature of |

1 penalty Here, when vou look at the last agreement, it B

provides that if the whole €2,000 with interest or any part of

it, however small, remains unpaid after a certain day, then

the company shall forfeit the land and the portion of the ]

purchase-money which they have paid. Tt appears to me

that this is clearly in the nature of a penalty from which the

Court will relieve.” §
No doubt, if the defendant could have shewn any damages

resulting from the default of the plaintiff, he would have

been entitled to have these deducted from the amount still

in his hands: but as it appeared in evidence that the prop

erty is now well worth two or three times as much as it was at

the time of the default and as the defendant’s real reason

for defending the action is heyond question because he wishes

fo make a better sale of the property than that entered into

with the plaintiff, it seems to me that the defendant has

clearly suffered no damage whatever, hut will he in a better

position than he would have heen if the plaintiff had earried "

out his bargain If the default of the plaintiff had heen

24 A
(1900) -
Wi 16T
*'T.

J. Ch. 08S1: 40 W. R, 42; S2 L. T

*h. 261; 21 W. R. S08
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ol such a nature as to shew that he intended to repudiate the
contract, it might have been a question whether he could
then have claimed a return of the money paid: but it was
quite evident that he always intended, if he could, to carry
out the contract, and would have done so if the defendant
had not insisted upon the rescission provided for hy the con
tract itself,

The result is that the plaintiff’s action will be dismissed
with costs, but no order will be made vacating the caveat
until the defendant has paid into Court the sum of $650 to
the credit of this action, which amount less the taxed cost
of the defendant will be paid out to the plaintiff and the
amount of the costs repaid to the defendant, or, if the parties
wich, the taxation may take place first and the defendant may
pay into Court the sum of $650 less the amount certified
for costs. Upon this being done, there will be an order va-
cating the caveat,

Judgment for defendant.

MASSEY v. EWEN.
Review of taxation of costs—Confirmation of sheriff's sale of land.

The only costs taxable on proceedings to confirm a sheriff's sale of
land are such as are incidental to proving the regularity of the sale
and of obtaining the confirming order.

Such an application is a * special application.”

| WETMORE, J., November 25th, 1902.]
Review by plaintiffs of the taxation of costs of an applica-
fion to confirm a sheriff’s sale of land under execution

E. A. C. McLorg, for plaintiffs,

E. L. Elwood, for defendant and purchaser.

Weryonre, J.—This is a review from the taxation by the
clerk of the costs of confirmation of a sale by the sheriff
under execution.  The plaintiffs, who review, set up that the
clerk erroneously disallowed a number of items. A number
of these items disallowed were items incurred prior to the
sale proceedings with a view of having the sale proceeded
with.  Such for instance as letter in reply to instructions
to commence proceedings for sale and asking for description
of the land. TLetter for abstract of title and fees paid there-

for and attending sheriff to have nulla bona returned to

133
Judgment

Stuart, J
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J ]”1"“ vecution against goods I'he only costs taxable under the
Wetmore, J nfirmation are the costs of proceedings necessary to satisly
¢ Wh that the =ale proceedings were rvegular and ac
cording to law and incidental to obtaining the order of con {

rmation,  The expenses of the =ale and of the proceedings

neidental to the sale are not taxable as part of the costs of

onfirmation Nome of these would probably he taxable as

wart of the sherifs incidental expenses, and are allowahle by
rtue of the indorsement on the writ and the practice \

number of other items disallowed were items that apparent
s in consequence of the defendant heing desirous of set
ngy I'hese were not incidental to tl onfirmation nro

ced i all

he defendant and purchaser also applicd to review the
X4 riming that the clerk was in error in al 1
1 counsel fee of $5 I'his was special application It

rue, if the sherif’s proceedings were regular the order |
or confirmation would go as a matter of course: neverthe !
less the affidavits have to be carefully drawn, and ecare has

to be taken to prove that every step directed hy law to

be taken was not only taken, but that it was correctly

teken.  There are no aflidavits that T serutinize more care

fully and eritically than the lavits on these applica

tions to confirm sherifl’s sales e fact that Mr. Elwood

onsented to the order confirming does not alter the special

character of the application: he probably would not have !

consented if the affidavits and proceedings had not heen

correct I will not interfere with the el < taxation.

Taxation affirme
\
Ix kE GORDON.

Confirmation of tar sale—Omission of the word public™ from the ‘
name of school district A flidarit of coceution Turat Irrequ
lavitu—Description of land »

! The transfer desceribed the transferor as treasurer of the * 'ehhbl

Lake School Distriet,” instead of the * Pebble Lake lie Nehool

District.” and deseribed the land as “s.w. 1, of sec, 22-25-4 w. 2nd

mer,”  The jurat to the affidavit of execution on the transfer also

| incompletely deseribed the place where the atlidavit was sworn. and
the officer was thus deseribed “AW, Hopkins, ..
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GORDON,

Held (1) The omission of the word * public \

ng suflicient on the face of the transfer to

immaterial, there
reasonably indicate
it the transferor was the treasurer of the * Pebble Lake Public

ription of the land was suflicient to identify the
Becehep,' approved

swearing the affidavit could be ascertained by
of the atlidavit and was saflicient

when used in connection with an affidavit
Perritories was a suflicient deseription of a Justice of
PPeace in and for the Northwest Territories

[WersMore, J., February 15th, 1901,

omas Gordon to confirm the sale to him
the Pebble 1

ke Public School Dis

E. A. (. McLorg, for applicant.

I L. Elwood, for registered owners, contra

Wieryo J I'his is an application to confirm a tax
under ¢ School Ordinance.™
It is objected that the transfer is bad hecause the school

district was established by proclamation of the Lieutenant
Governor under the corporate name of “The Pebble Lake
Public School Digtriet No, 316 of the the North-West Terri-
tories,” and the treasurer, Sam Goodacre, who made the
transfer, deseribes himself therein as treasurer of “ Pebble
Lake School Distriet No. 316 of the North-West

and the affidavit of execution deseribes

Territor-
him in the
same way. The objection is that the word “ Public™ is
eft out. It certainly geems to be the intention of the Or-
dinance that the name of every district as presceribed by
section 11 thereof shall be a corporate name. The trustees
re constituted a corporation by section #9. Tt is neither
the district, assuming it to be a corporation, nor the trustees
who are authorized to sell land for taxes or transfer the
same, it is the treasurer of the district. The whole gues-
appears on the face of
transfer to reasonably indicate that Mr. Goodacre is the
treasurer of the Pebble Lake Public School District No. 316
of the North-West Territories. I think there is.

tion therefore is whether suflicient
the

It geems
me that in ordinary lanzuage Mr.

oken of in the manner he

Goodacre would be
ig described in the transfer and

(1829) 3 Sim
0, 1808, «

O LoJ (0.8) Ch, 200,

Statement,

\rgument

Judgment
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lidavit.  Following the form of transfer preseribed by

the Ordinance the treasurer has set the seal of t

¢ trustees
to the transfer. After deseribing himself in the transfe
|

stated he asserts that he makes it by virtue of the authority

to sell lands vested in him by warrant under the hand of
“the chairman of the hoard of trustees of the said school
district and the seal of the said board, &c¢.” and he con-
cludes *“in witness whereof T have hereunto set my hand
and the seal of the said board of trustees,” and the transfer
is stamped with a seal having around the circular rim * The
Pebble Lake Public School Distriet, N.-W. T..” and in the
centre * No 316.” 1 do not think that any person can have
the slightest doubt on te subjeet

The aflidavit of execution purports to be made by * Ed-

ward Hopking, of Yorkton in the North-We Territories,

Postmaster,” and the jurat is as follows: * Sworn before me
at Yorkton this 14th day of December, 1899, W. P. Hop-
kins, J. P It was objected that it must not be assumed

that Mr, Hopkins before whom the affidavit was sworn was
a justice of the peace of the North-West Territories. In
Johnson v. Franeis and Fitzgerald, claimant,® 1 held a jurat
go gigned sufficient: the affidavit purporting to have heen
sworn in the North-West Territories. It is urged how-
ever that according to the jurat of the affidavit now in ques-
tion 1

does not purport to have heen sworn in the Terri
tories, hecause there may be two or more places called
Yorkton and one of them withont the Territories. The
place of swearing may be stated in the jurat by reference to
a place mentioned in the body of the affidavit: 1 Archbold
Q. B. Practice.t 1f the jurat had stated “at Yorkton afore-
said 7 there would have heen no possible ground for attack
ing it.  Apparently in Meek v. Ward® an affidavit sworn

abroad was ordered to be filed althoush the place at which

it was sworn was omitted in the jurat. Possibly that case
may have turned on the fact that the affidavit was sworn
abroad. if so it i« not applicable becanse a justice of the

peace could not have taken this affidavit without the Terri-
tevies: hut Meek v. Ward® is cited in Annual Practice, 1897,

Decided Nov, 28, 1801; no written judgment was delivered,—

T D B

"T4th edition at p. 463,
10 Hare, 1; 1 W, R. 275
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for the proposition that trifling irregularities in an affidavit

he overlooked. NSeeing that the deponent is described Wetmere, J

as of Yorkton in the North-West Territories T think that it
requires a greater stretch of the imagination to reach the
conclusion that the Yorkton mentioned in the jurat was
gome other place than it does to reach the conclusion that
it was the same place. T think that it may be reasonably
and fairly inferred that the Yorkton intended was the place
mentioned in the body of the affidavit.

I'he next and only other objection ig that the land in-
tended to be transferred is not sufficiently described in the
transfer. The description is * All that piece of land being
the s.-w. } of see. 22, 25, 4, w. 2nd Mer.” Tt is urged that
this is a mere jargon of letters and figures which means
nothing and conveys to the mind nothing of what was in-
tended of which 1 can take judicial notice, and also that it
i incapable of being explained by extrinsic testimony. 1
cannot see why a transfer of land even if under seal should
not he subject to the same rules of construction as an ordin-
ary contract. “The terms of a contract are to be under-
gtood in their plain, ordinary and popular sense unless they
have generally, in respect to the subject-matter as by the
known usage of trade and the like, acquired a peculiar sense
distinet from the popular sense of the same words”: Addi-
son on Contracts, and Bowen, 1..J, in Hart v. Standard
Varine Ins. (o] I find the following in the. text
of Addison at the same page: “If the parties have used
technical terms, unintelligible to the ordinary reader, but
having a distinet meaning amongst mechanics or merchants,
extrinsie evidence may be given of such meaning in aid of
the interpretation of the deed.” For this he cites Goblet v.
Beecheyr 1 have not these reports and 1 cannot find that
case in any work at present available to me, but T am satis-
fied that it is good law. 1In the same way, if persons whose
business it is to deal with transfers of lands and the titles
thereto or matters relating thereto use technical terms un-
intelligible to the ordinary reader, but having a distinct
meaning to such persons, extrinsic evidence may be given if
necessary in aid of the interpretation of the deed. But
“Oth edition at p

2 Q.B.D.499: i8S L. J. Q. B. 284; 60 L. T. 649; 37 W. R,
6 Asp. M. L. e. 368,

1
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surely extrinsic evidence would not be necessary to satisfy
the mind of a person in the habit of using these words or of
having them used to or hefore him as to what their meaning
i, Now in writing in English language very many svmhols,
i T may so call them, ave used to convey a certain well under

stood meaning to almost every intellicent reader of the Ene

Lish language.  Thus a land survevor wishing to state that
he had run a survevor’s line a certain conrse and distance
might express it in writing thus “ N, 31°, E. 10 ¢hs.” Now
any ordinary intelligent man would understand from that

at he had run a line forty chains in length on a conrse 34
degrees east of north,  And I have no doubt that if a doen
ment expressed in that way came hefore a Court or Judge
to construe, there would he no hesitation in doing =0 with
mt the aid of extrinsie testimony, because this mode of ex
pression has gone into common use and has become one of

the well understood methods of expressing the fact or idea

in writing, In the same way, if one found in a contract a

hargain for 500 ewt, of sugar, without the aid of extrinsic

evidence we would know that that meant ive  hundred
hundred weights of sugar: or that 500 hhds, of molasses
meant five hundred hogsheads of molasses, or that 500 Ihs,
of tea meant five hundred pounds of tea.  These are all
svmbols, phonetically they express nothing, but they have
gone into common use and we all know what meaning they
intended to convey.  Now in the West we all know the svstem
upon which lands are laid out, and it has hecome a common
and ordinary user for persons interested in lands to describe
them just as they are deseribed in this transfer, and every
person used to dealing with lands or the titles thereto knows
right well what is intended to he conveved to the mind,  An
advocate wishing to ascertain by correspondence in whom
the title to a certain quarter section of land is vested would
in nine cases out of ten write to the registrar to let him know
who was the registered owner of the N.E. 14, 5-14-3 W, 2nd,
and  the registrar would know at onece that the advocate
wighed to know who was the registered owner of the north-
cast quarter of section five, township fourteen, range three,
west of the second principal meridian: and if John Jones
was the owner of such gquarter section he would write back
“John Jones is the owner of the NJE. 1, 5143, W 2nd,” and
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advocate would know just exactly what was meant, This

annot be better illustrated than it is by what has actually

en place in this application.  The applicant’s advocate,
erv correctly knowing that it was necessary to satisfy me

to who is the registered owner of the land transferred to
i« client, has applied to the registrar for the usual proof

that fact, namely, an abstract of title to the lands, and
has produced it.  Now that is headed * Registration Ab-
stract and Certificate of the title of the 8. W, | of 22-25-4,
W, 2nd meridian, in the North-West Terrvitories.”  That is
the only deseription of the land given in that abstract and

I am asked to read it (as 1 have done T might say scores

other abstracts of title exactly similar), as an abstract of
the title to the south-west quarter of section twenty-two,

wiship twenty-five, range four west of the second principal
meridian, 1 cannot eall to mind one instance where the land
vas ever deseribed in the abstract of title in any other man-
ner. and 1 never knew of an instance where it was not per-
feetly well understood hoth by the advocates on hoth sides and
v myvself, and this has been going on for vears, T think
it would be supremely absurd for me to state that 1 and
everyhody interested know what these symbols mean in an
abstract of title, but that 1 nor nobody else ean know what
they mean when we find them in a transfer, 1 hold the de-
seription sufficient, and confirm the sale.

Sale confirmed.

COLWILL v. WADDELL.

Licn note—Neizure hefore maturity—Necessity for declarving note due,

When a * lien note ™ contains a provision empowerin
decls it due and take possession of the property covered by the
note before maturity, it is unlawful to take possession hefore ma-
turity without first declaring the note due and serving notice thereof
on the party liable,

the payee to

[WETMORE, J., Feb, 26th, 1902.]

Plaintift had given defendant a note dated 15th June,
1901, payable on the 1st November, and containing the fol-
lowing c¢lause: “ Given for one black horse, a little white
n hind foot, five years old, and white star on forehead, one

139
Judgment

Wetmore, J

Statement.
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set single driving harness and cart. . . . The title,
ownership and right to the possession of the property for
which this note is given shall remain in Henry Waddell
until this note or any renewal thereof is fully paid, and if
default in payment is made or should I (Colwill) sell or
dispose of my landed property or if for any other reason
Henry Waddell should consider this note insecure he has
full power to declare the same due and payable even be-
fore maturity of the same and take possession of and hold
until this note is paid or sell the said property by “public or
private sale, the proceeds thereof to be applied upon the
amount unpaid of the purchase-price.” On the 17th July,
1901, the defendant claiming that he had reason to con-
sider the mnote insecure seized the horse, harness and cart
mentioned therein and sold it. The plaintiff claimed that
this seizure and sale were unlawful and hrought this action to
recover damages therefor.

E. 'I. Elwood, for plaintiff.

Levi Thomson, for defendant

Wersore, J.—The plaintiff claimed at the trial that it
was a condition precedent to the right of seizure that the de-
fendant should declare the note due and payable and give
notice thereof to the plaintiff. 1t was claimed for the defendant
that the seizure was sufficient notice that the defendant de-
clared the note due and payable, T am of opinion that the
plaintiff’s contention is correct. If the note had matured it
would not, T think, have been necessary to declare it due
and payable, because that fact would in that case have been
apparent according to the tenor of the instrument. But at
the time of the seizure it had not matured and T hold that
according to its terms before any seizure could be made the
holder should declare it to he due and lm.\'.’lhlu_ It was evi-
dent that the note contemplated that the plaintiff should
remain in possession of the property until default was made
in payment, and it cannot be held that such default was made
if the note had not matured, and the defendant did not
make demand for payment. How was the plaintiff to know
that the defendant had, even for a sufficient reaso», come

to the conclusion that the note was insecure when he had
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no notice of that fact. 1 am of opinion that it was but Judgment
reasonable and the intention of the writing that before seiz-
ire the holder of the note should declare the note due and
pavable and notify the maker so as to give him an oppor-
tunity to protect his property by payment or in some other
satisfactory manner, and that the defendant had no right
to seize until after such opportunity was afforded. Tt seems
to me that the defendant’s action in this case was somewhat
similar to issuing execution before judgment obtained.

The plaintiff therefore is entitled to judgment.

Judgment for plaintiff.

GEDGE v. LINDSAY.

Prairie Fires Orvdinance—Objects of—** Run at large "—Meaning of
\ppeal from summary conviction—Costs,

The objeet of passing prairie fire legislation was not to protect an
individual person against his own carelessness, but to protect the
general public against such carelessness,

A person who allows a fire to run on his own property under such
circumstances that there is no reasonable probability of its ever
escaping: and it does not as a matter of fact escape from his pro-
perty, does not allow fire to “ run at large " within the meaning of
section 2, -8 (¢) of The Prairie Fires Ordinance.

[WETMORE, J., August 13th, 1903.]

The plaintiff was convicted by J. D. Moodie, a Justice Bnate
of the Peace, upon the information of the defendant for
allowing a fire under his control to run at large on the 7th
May, 1903, contrary to the provisions of The Prairie Fires
Ordinance.  The plaintiff appealed, and the appeal was
heard by Wersmore, J. The facts are stated in the judg-
ment.

A. €. McLorg, for the plaintiff. Amgusent,

L. Elwood, for the defendant.

J—The facts as T find them are as follows: 7udement.
The plaintiff was at the time of the fire hereinafter men-

tioned the owner of the west half of 10-14-32-West 1st.

WeETMORE,

C. 0. 1808, ¢, 87.
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He had purchased the N.-W. | from the defendant subject
to the defendant’s rizht to take off the hay, the stable with
a shed adjoining helonging to defendant, and certain imple-
ments and feod within one vear from 24th January last and
also subject to a privilege on the part of the defendant of
using the pasture of the N. W. ] for one vear from that date.
I find that under the agreement this privilege of using the
pasture was not an exclusive privilege,  About the 23rd
April a prairie fire swept down from the west, hurned a
considerable portion of the prairie and burned into an old
manure pile owned by the plaintiff on the 8. W. quarter-
section.  The plaintiff was in no way respongible for this
fire. The effect of this fire and of the farming operations
about was to leave the pasture field (in which was situate
the hay, stable, ete., belonging to defendant) except between
it and the manure pile entirely surrounded by hurnt prairie
or ploughed land upon which there was no inflammable
matter whatever. On the Tth Mayv fire broke out in this
manure pile and from there ran into the pasture field and
spread over it and burned the respondent’s stable, and hay
stack situated thereon and also the oat straw stack referred
to. 1 have no doubt and in fact it was conceded that fire
had been smouldering in the old manure pile since the fire
of 23rd April and that the wind on the Tt Mav had caused
it to break out and spread as stated.  This is the fire with
respect to which the plaintiff was convieted

I will in the first place consider the ohject of Prairi
Fire Ordinances in general and the purposes for which they
are enacted. Tt is well known that prairie fires are most de-
structive and if they get headway do widespread and most
serious damage, and the object of the Ordinance is to pre-

vent these fires or to have them controlled so that these

general and widespread consequences will not follow, and to
punish persons wio disregard the safecuards and regula-
tions provided by the Ordinance.  The object of the Ordin-
ance 15 not to protect persons against their own carelessness
hut to protect the general public from such carelessness
I will now examine the provisions of * The Praivie Fires
Ordinance.”™ 1f a person kindles a fire on hig own land and
lets it run at larze on his own land it is clear that he could

not he convieted of an offence under elause (a) of soction
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2.2 1t is equally clear that whether a person kindles a fire
on hig own land or it is under his control there if it does not

pass from his own land he cannot be convieted of an offence

under clause (b),  Of course I must not be understood as hold-

ing that the person might not be open in this case to convie

tion under section 3 of the Ordinance if the fire was kindled

for camping or branding purposes or under section 4 if the

fire was kindled for the purpose of guarding property, burning

stubble or brush or clearing land, and the precautions pro-

vided in thosge sections in such cases were not |;||\l'll_ In av-

ing these two sections out of the question I am now discus-

sing and dealing with fires of a character or relation not

embraced by either of them, T repeat that a conviction

could not be sustained in either of the cases T have referred

to under clauses (a) or (!

) of section 2. That being so

and read in the light of such elauses, what is meant by the

words “to run at large ™ in clause (¢) of the section? Now

I do not wigh to be congidered in this case as laying down

anv hard and fast general rule. It is not necessary for the

purposes of this case to do so. 1 can quite conceive that a

person may kindle a fire on his own land and therefore be

said to have it under his charge or control or he may in any

other way have a fire under hig charge or control on his own

land and be held to have allowed it to run at large under

clause (¢) when it has not run off his own land: as, for in-

stance, when such fire is so situated that if it get headway

there might be great difficulty in preventing its running off
his Tand and sweeping the country. It is possible that under
the Ordinance a person may not be allowed to take such
risks with impunity. 1 express no opinion on that question
however, T merely hold that when, ag in this case, the fire
J 15 =0 situated that there is no reasonable probability of its,
under any circumstances, running off the land of the person
who has the charge, custody or control of the fire, and it as a
matter of fact does not run off from his land by reason of the

r Nection 2 of the Ordinance provided as follows :

20 Any person who shall either directly or indirectly, person-
ally, or throngh any servant, employee, or agent

(a) Kindle a fire and let it run at large on any land not his own
property ;

(h) Permit any fire to pass from his own land; or

(e) Allow any fire under his ¢l

the charge, custody or contr
nt ran at

shall be guilty of an offence, ete”

., custody or control, or under
I of any servant, employee, or

14

Judgment

Wetmore, J
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Tudgment  fact that it was so surrounded that it could not do so, it
Wetmo

,J. does not “run at large ™ within the meaning of clause (c¢).
I cannot construe this clause otherwise in view of the fact that
under clauses (a) and (b) of the section a person is not liable
unless the fire gets upon some property other than his own
In that case the fire under the plaintiff’s control was the fire
smouldering in the manure pile. That manure pile was on
plaintifi’s property. If the fire broke out as it did it could
spread nowhere except from there to the boundary line be-
tween the two quarter sections and from there over to the

pasture field, all the appellant’s property: it could not pos- )
sibly get anywhere else, and it did not get anywhere else.
Suppose, this fire of the 23rd April having stopped at this
manure pile, there had been no ploughed land north of the
pasture field and the appellant had noticed the fire smoulder-
ing in the manure pile and with a view to preventing it
running off his land if it started, and o running at large had
ploughed a suitable fire gnard at the north of such field across
from the ploughing on the west side to the ploughing on the
east, it seems to me that in such case he would have taken
proper precautions to prevent the fire running at large and
would have not heen liable to a conviction.  So if upon look-
ing the ground over he found the surrounding state of affairs
even better o far as a running of a fire was concerned, than 1

I have supposed he canmot be liable to conviction. Tt is [
quite immaterial whether he looked about to ascertain the
condition of the surroundings. The fact is that they were |

there and prevented the fire running at large, according to
my construction of the clause, and therefore the appellant
could not under such construction have allowed it to run at
large. The fact that the respondent had some property
within that old pasture field which was liahle to be destroyed
and was destroyed by the fire does not affect the question.
The appellant was liable with respect to that property if
liable at all omewhal similar and .
will be liable at common law in the absence of such diligence, L) |

hailee or in a character

if any, as he ought to have exercised with respect to it. It
i: not a case to which the Ordinance applies at ail. The
conviction must, therefore, he quashed.

Appeal allowed with costs.
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LARRY, ApminisTraTRIX, v. BAKER ET AL

Dominion Lands Act—FEzecutors and administrators—Lease of land
prior to issue of letters of administration and prior to issue of
recommend for patent—Validity—FErecutor de son tort—Letters
relating back—~Section 89, s-s. 4 of Land Titles Act, 189},

An administrator of a deceased’s estate cannot be compelled to per-
form, nor is he liable on, an & nent entered into by him
the grant of letters of administration, and & 89, s-s. 4 of the
Titles Act, 1804, is merely declaratory of the common law
causes the title n administrator to relate back to the date of
deceased’s death for administration purposes solely, and in the
interests of the estate,

A lease of homestead land prior to the issue of recommend for patent
is void, under 6G0-6G1 Vie, ¢. 20, s. 5. Flannagan v. Healey.! approved

| WETMORE, J., December 16th, 1902

John Wallace Larry died about 10th December, 1894,
leaving his widow, the plaintiff, and some children him sur
viving Prior to his death he had made a homestead entry
under The Dominion Lands Aet * to the south-east quarter of
section 36, township 14, range 3, west of the 2nd ;mnu]ml
meridian, and on the date of his death was entitled to the
possession of such quarter section to the exelusion of any
ither person or persons, but at that time the homestead
duties had not heen all completed, and no recommendation
for patent had been granted. On the 11th July, 1898, and
hefore the isgue of letters of administration, the plaintiff hy
indenture of that date leased to one Olaf Johanson and the
defendant Peter Anderson, the said land for the term of three
cars from the first day of November then next (1898). The
defendant, Anderson, in the fall of 1898, entered into the
possession, and (except as hereinafter stated), by himself or
others under him, had been in possession ever since, and had
iltivated a portion of it every vear. The indenture contained
1 clause giving the lessees the option of purchasing the land
for $200, The plaintiff, at the time that she «xecuted the
lease, erroncously thought that she was the owner of the land,
although she had no color of right for so thinking. The de
fendant Anderson, hefore the expiration of the term demised

'4 Terr. L. R, 891,

*R. 8. Can, 1886, c. b4.

VOL, VI T, L. REPT8.—10

Statement,



146 TERRITORIES LAW REPORTS, [vor.

Statement. 1Y the lease, claimed that he had the right, under the lease,
to exercise his option to purchase. And in July and October,
1901, and in January, 1902, applied to the plaintiff to trans-
fer such quarter section to him. '1'he plaintiff refused to sell
him the land, claiming that she had not the patent for it, that
ghe had no right to sell it, and that it belonged to the children
and not to her.  The defendant Anderson had always been
ready and willing to pay the purchase money provided in the
option clause in the lease for such quarter section, but he never
tendered the plaintiff the $200, the price thereof. The other
lessee, Johanson, seems to never have gone into possession of or
asserted any right to the land. Sometime in the spring of
1902, the defendant Anderson put the defendant Robert Wil-
liam Baker in possession of this quarter section to crop it on
shares, but sometime in April, and before Baker put any crop
in, both he and Anderson were notified in writing by the plain-
tifl’s solicitor, that Anderson had no right whatever to the
land, and, that unless they delivered up possession thereof to
the plaintiff on or before the 21st April, an action for eject-
ment would be brought against them, and for damages for
being wrongfully in possession. After this notice was given to
Baker he gave up possession of the land to the plaintiff, and
his goods were put out of the house on the place and the
house locked. But afterwards Baker, at the instance of An-
derson, re-entered upon the land, took possession of it and
put the crop in.  On the 27th March, 1902, a certificate of
recommendation for a patent for the said quarter section was
issued in favor of the legal representatives of the late John
W. Larry and subsequently the patent issued thereon. On the
14th dav of May, letters of administration of the estate and
effects of the said John Wallace Larry were issued to the
plaintiff,  On the 23rd May, this action was commenced by
the plaintiff, as administratrix, to recover possession of the
said quarter section, for damages, and for an injunction
restraining the defendants from removing anv of the crop.

Argument E. L. Elwood, for the plaintiff,
B. P. Richardson, for the defendants,

Judgment Weryone, J. (after stating the facts).—The plaintiff con-
tends that the lease in question and the option clanse for pur

chase in it are void, or at least voidable as against her as ad-

N —
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ministratrix, because, at the time she executed that indenture,
shie was not clothed with any authority to deal with the land.

She also claims that such option clause is void under sec-
tion 42 of The Dominion Lands Act* as enacted by 60 & 61
Vie, (189%), ch. 29, sec. 5.

The defendant Anderson claims that he has the right to
exercise the right of option; that the letters of administra-
tion have relation back to the date of the death of the intestate
Larry so as to render the lease and option binding on the
plaintift as administrator, and that the plaintiff having pro-
cured the recommendation for the patent and the patent, the
Court will order specific performance of the option clause by
the plaintiff, and failing ordering specific performance as to
e whole title in the land, it will order specific performance
as to the plaintiffs intercst in it in distribution as the widow
of the deceased Larry He also claims that section 42 of
/ Dominion Lands Act? as enacted by the Act of 1897,

enders the option agreement void as between the Gov-
ernment and the homesteader and those representing him,
and that having obtained the patent she will be obliged, on
table principles, to carry out that agreement as between

wirties thereto

\¢ to the letters of administration relating back so as to

i option clause in question binding on the adminis-
fratrix,  This question is by no means free from difficulty.
In Doe d. Hornby, Ad., ete. v. Glen* the defendant had
anted a lease of the premises in question to the deceased
ntestate for a term which had not expired. The lessor of the
plaintiff, before he was appointed administrator, made an
rangement with the defendant for a consideration to give
possession of the place, and in pursuance of such arrange
e lease was given up and the widow of the deceased,
who was in possession, went out, and the defendant took pos-

\fterwards administration was granted to the lessor
plaintiff, who hrought ejectment against the defendant
ourt gave judgment for the lessor of the plaintiff, hold-
1 that all the acts done by him before he became admin-

itor went for nothing. There are, however, undoubtedly
ises cited in the text books in which it was distinetly held
hat the letters of administration had relation back to the

AN &MSIT; 1A &E 49;:31.J. K. B. 161

Judgment

Wetmore
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Judgment, death of the intestate.  But in all these cases, so far as | have
Wetmore, J been able to discover, that had ‘|b|’v‘|| g0 held at the mstanc
of the administrator to enable him to protect the property of
the estate or to obtain the benefit of a contract which was made
in the interests of the estate or to get in moneys for the estate

I cannot find an English or Canadian case where that has

been laid down to compel an administrator to perform an
agreement or to make him liable upon an agreement made
by him hefore he was appointed administrator, 1 dare say
that it is quite likely that United States cases to that effect

may be found. It certainly does seem anomalous that a

! contract made by a person before hie is appointed administra
| tor may be unilateral, that is, it may he enforced by one party
! to it for the benefit of the estate after he takes out adminis
tration, hut that it cannot be enforced by the other party
l to it as against the estate: at anv rate, unless it is shewn
that the contract was made for the benefit of the estate,  But

es, and

such appears to be the effeet of the English anthor

I am bound by them. The question was discussed in Christic

v. Clarke, and 1 find the following in the judgment of the

Court at page 553: “ This act of relationship to the time of

the death of the intestate ic only in those cases where the act |

done is for the benefit of the estate: Morgan v, Thomas,® and |

. " 1

no case, we think, conflicts with these decisions. I'his, in ]

'\ my opinion, correctly states the law, and T adopt it The |

judgment in that case as to the grant of letters relating hack
was considered by the Court of Appeal in Christie v. Clarke,!
and was there held to be correet in that respect.  The evidence
in this case does not establish that the * act done,” that is, the
ption clanse in question, was for the benefit of the estate,
The plaintiff did not execute the lease in question for the
henefit of the estate And there is no evidence to estab

lish that the option clause in question was as a matter of
thlishing

fact for the benefit of the estate.  The onus of

that was on the defendants.  If they wished to ha

henefit of the clause it was upon them to establish Anderson’s
|

right to it as against the estate. 1 mayv say that 1 have very
great doubigs whether, under anv circumstances, it would lie
in Anderson’s mouth to set up that the clause was for the
henefit of the estate, In Morgan v. Thomas® the question of
‘16 U.C. C. P, 44
'8 Ex. 302; L. J. Ex. 152; 17 Jur. 283.
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the letters relating back was very thoroughly discussed, and Judgment

the cases in which it had been held that they related back, Wetmore, J

considered,  And it seems to me that it was held that when
the letters did relate back it was done merely for the purpose
of protecting the property of the estate from being carried
away or injured by third persons or lost, wasted, or depre-
ciated v anvthing done between the death of the intestate
and the granting of the letters, and 1 am, therefore, doubtful
whether any other person than the administratrix or pos-
sibly some person interested in the estate, such as a creditor
or next of kin, would have the right to set up that the letters
related back. Tt is not necessary, however, to express a de-
c¢ided opinion on that point. The result of my conclusion is
that Anderson is not entitled to specific performance of the
option clause by the plaintiff as administratrix. Neither is
he entitled to a transfer by the plaintiff of her interest in

¢ land by wav of distribution as the widow of the deceased
Larry. There is no evidence that this estate has heen wound
up: the plaintiff, therefore, at present, holds the land for the
purposes of the estate, to pay expenses of administration,
debts of the deceased, and other liabilities of the estate, and
for all T know, it mav be necessary for her to sell this land
for that purpos This question is precluded hy the decision
in fu re Galloway.®

So far as the land was concerned, no question was raised
as to the validity of Mr. Elwood’s letters delivered to
\nderson and Robert William Baker as a demand of pos-

on thereof.  In fact no question as to demand of

possession of the land was raised at the trial at all. If
demand of possession was necessary, T am of opinion that
such letters were a sufficient demand, Possibly, in so far
i« the plaintiff as administratrix was concerned, no demand
f possession was necessary anyway, and the question was not
raised quoad the land. Tt follows, therefore, that the plain-
1l is entitled to the land in question, and the possession
thereof,  Having reached this conelugion, it is not necessary
for me to decide any of the other questions raised. T will
merely state that T continue of the same opinion as expressed
by me in Flannagan v. Healey,' as to the effect of 60 & 61
Vieo eh, 29, gee, 5. Tt has just oceurred to me, however, that

‘3 Terr

I. R, 88,
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possibly this case may differ from that case, as the patemt
for the land in question has actually issued to the plaintiff
(of course

administratrix, as T have already found). In
Flannagan v. Healey,' neither the patent or the recommenda
tion for it had issued. T express no opinion however. The
plaintiff' is also entitled to the erop grown on the place last
geason, and which is held there by virtue of injunction order
It was urged that the defendants Anderson and Robert
William Baker were entitled to the crop as emblements be
cause no nofice to quit, from the plaintiff as administratrix,
was ever served on them until May 15th, 1902, after the crop

was put in, and that this was admitted by the pleadings
That is not correct. The 13th paragraph of the statement of
defence does allege that notice to quit was served on the
defendant Anderson on 17th May, 1902, it does not state
in terms that such notice was given by the plaintiff in her
capacity as administratrix, but possibly it may be fairly open
to that construction. 'T'hat allegation iz denied hy the plain
tiff’s reply, because she in the

paragraph thereto, joins
issue on the whole statement of defence of these defendants
As a matter of fact, there is no evidence that any notice to
quit was served, either on the 17th May or at any other time
gince the issue of the letters of

wdministration to the plain
tiff. The only documents served which might by anv possi
bility be considered notices to quit were Mr. Elwood’s letters
hefore referred to, and they were delivered in April, and
hefore the letters of administration had issued. Possibly,
under the authorities, the letters of administration mav have
relation hack to make those letters of Mr. Elwood as the
plaintiff’s solicitor to enure for the henefit of the estate as a
demand of possession, Because if any notice was necessary,
a demand of possession under the cirenmstances of this case
would be sufficient : what is technically known as a notice to

quit was not necessaryv, It is not necessarv for me to decide
this, because, in my opinion, quoad the estate, the defend

ants were wrong-doers, their pos ion was wmongful, and

they could not have anv right to emblements as against such
estate.  The relation of landlord and tenant did not exist
between them and the estate at all.

Since preparing this judgment and looking into another
The Land

Titles Aet, 1891, That suh-section was not hrought under my

matter, T came across sub-section 4 of section 89 of
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notice at the argument of this case. It provides that  The
title of the executor or administrator to the land shall relate
back and take effect as from the date of the death of the de-
ceased owner.,” 1 am of opinion that this is merely declar:

tory of the common law and causes the title of an administra-
tor to relate back merely for the purpose of protecting the
estate in the manner and to the extent before pointed out in
this judgment,

The damages in respect to the detention of the land and
crop will be nominal, No evidence was given as to the amount
of such damages. The defendant James Albert Baker ap

peared to this action and entered a defence; his defen

¢ was

struck out with costs with leave to amend. He does not

appear to have delivered an amended defence. No applics
tion was made to me for judgment against him or any steps
taken in that direction that T know of,

There will be judgment for the plaintiff against the de-
fendants Robert William Baker and . Anderson for the re
covery of the land in question and of the crop grown on such
land last summer and embraced by the injunction order, also
for $5 damages and the costs of this action.

Judgment for plaintiff.

IN ke HARDAKER,

Confirmation of sale of land for tares—Right to redeem—Tender—
Right of homesteader to encumber homestead pricv to issue of
grant—Statute of Limitations—Construction of statutes.

I'he applicant H. was a purchaser at a sale for taxes of land against
which was registered a lien ex ler, prior
to the issue of the grant, H. havin the lien-
holder of the amount necessary to rec le a

ation

refused to inform
em, the lien-holder
r to H. which turned out to be insufficient. On applic
by H. to confirm the sale,
Held, that as the insufficiency of the tender was due to the fault of
r to give information that he ought to have given, the
lien-holder wonld be admitted to redeem upon paying as directed by
» the amount actually payable
that the lien being merely a charge on the land and not
ssignment or transfer,” within the meaning of s. 42 of the
Dominion Lands Aect, was a valid encumbrance. In .¢ Harper!
approved

[Court EN BANC, Ist and 2nd June and 9th July, 1903.]

*HL 1

Judgment,

Wetmore, J.
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This was an application to confirm the sale of certain land
sold for taxes, The summons for that purpose was heard
in Chambers at Moosomin before Wermorg, J., on March
13th, 1903, when the motion was opposed by the Waterloo
Manufacturing Company, lien-holders, who claimed to be en-
titled to redeem. Their claim was contested by the applicant
Hardaker on grounds set forth in the judgment now reported.
Wernone, J., ordered Hardaker's costs down to the 13th
March to he taxed, and referred the further consideration of
the matter to the Court en banc. The matter was argued
before Strrox, Cu, Wersmore, Scorr, and Prexperaast, JJ.

E. L. Elwood, for Hardaker.

E. A, . McLorg, for Waterloo Mfg. Co.

The judgment of the Court was delivered by
[9th July, 1903.)

Werwone, J.—The applicant Hardaker at present dis-
putes the right of the Waterloo Mfg. Co. to redeem the
property <old, on three grounds, One of these grounds is that
the company has no interest in the lands and, therefore, has
no status under section 2 of Ordinance, ¢. 12 of 1901, to
redeem, or in other words, that that Ordinance does not
apply to this case,

The sale under which the applicant claims took place on
the 22nd of July, 1901, and the transfer is dated the 10th
of November, 1902, Tt is conceded that the school distriet
within which the assessment was made was, at the date of
the transfer, a roral district. It is quite clear that the sale
took place under the Sehool Ordinance, ¢. 75 of the Con-
solidated Ordinances, hecanse no part of that Ordinance stood
repealed until 1st September, 1901, and those portions of it
under which assessments were made and steps preliminary to
the sale of Tand were taken and sales made, did not stand re-
pealed until 1st Janunary, 1902, (See the School Ordinance
(1901), e, 29, secs, 179 and 180), and the School Ordinance
(1901), ¢. 30, did not come into force until 1st January, 1902,
(See section 101 of this last mentioned Ordinance.) This last
mentioned Ordinance only provides, in specific terms, for the
sale of lands for arrears of taxes in village districte, In town
districts arrears are recoverable hy virtue of the Municipal
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Ordinance: in rural districts land only is assessed for school

purposes, and arrears of faxes are enforced as against the Wewm we, J

land hy a procedure entirely different from a sale and which
it is not necessary for the purposes of this case to describe

It is clear, therefore, that at the date of the transfer the
whole of the School Orvdinance, ¢. 75, of the Consolidated
Ordinances, stood repealed, and that the land in question
being in a rural district, there were no provisions in the
substituted Ordinances of 1901 authorizing a transfer of such
land,  The transfer, therefore, being entirely a matter of
procedure, must have been executed under the old law of
the Consolidated Ordinances by virtue of section 8, para
graph 15 of the Interpretation Ordinance, (Consolidated
Ordinances, ¢, 1)

No question ig raised as to the validity of the transfer,
but it is claimed on behalf of Hardaker that this transfer
has the same effect as if ¢, 75 of the Consolidated Ordin
ances had not been repealed, and that by virtue of sections 186
and 187 of the Ordinance it vests in the purchaser the abso-
lute right of property purged and released from all charges,
liens and encumbrances and, therefore, that the company has
now no interest in the land

I am of opinion that this proposition is.not tenable. This
(‘ourt lwI'IHHA;IH‘\ held in Re The St. John School District?
decided last June, that a transfer properly executed, and
which the Court must assume to have heen properly executed,
under the School Ordinance of 1896, vested hv virtue of
sections 184 and 185 of the Ordinance, an absolute right of
property in the land to the purchasers purged and released
from all charges, liens and encumbrances, and that such deed
could only he questioned or set aside on the grounds specified
in seetion 185 and, therefore, that a mortgagee could not
redeem under seetion 2 of Ordinance No. 12 of 1901, See
tions 186 and 187 of c¢. ¥5 of the Consolidated Ordinances
are practically the same as sections 184 and 185 of the Ordin
ance of 1896,

[ am of opinion that under paragraph 45 of section 8 of
the Interpretation Ordinance, the provisions of the old law of
the Consolidated Ordinances was only to be considered in

force for the purpose of procedure, and to enable the treasurer

*Not reported.  See 35 8. C. R. 461,
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to execute the transfer, but that the effect of such transfer tc
pass an absolute indefeasible vested interest to the purchaser
in view of the provisions of section 2 of Ordinance ¢, 12 of
1901, is gone.

In the S John School District Case,* the transfer had
been executed and the vested interest acquired before the
enactment of Ordinance No. 12 of 1901, But in this case, not
only was the transfer made after sections 186 and 187 of c.
75 of the Consolidated Ordinance stood repealed, but hoth
the =ale was made and the transfer executed after the enact
ment of Ordinance No. 12 of 1901, and 1 am of opinion that
section 2 of Ordinance No. 12 of 1901, operates to extend the
time to redeem in cases where the transfer is executed after
the passing of that Ordinance,

Another ground on which the company’s right to redeem
is disputed is that it is not sufficient under section 2 of the
last mentioned Ordinance for the person interested to make
a tender to the purchaser of the amount of the purchase
money paid and the other sums, moneys and costs therein
provided in order to redeem the land, but that there must he
an actual payment,  There is nothing in this ground. If
there was, a purchaser could always, if he wished to do so,
prevent redemption by simply refusing to accept payment.

But it is also urged that the tender was not sufficient. The
transfer and Hardaker's own affidavit disclose that the

Purchase money paid for the land was ........... $16 95
Hardaker paid for local improvement taxes, and
destroying noxious weeds ................ ; 27 00
For sehool $aXe8 .....icovvvectovnssveensoosoe 12 40
I | (RPN S TER PR GAE R S - P GG 6 85
Twenty per cent. of which amounts to ....... s 11

Hardaker’s costs taxed under my order wer

Hardaker, therefore, on his own shewing was en
titled to ..... I T . ... $100 87

Mr. McIorg, for the company, tendered $100, or just 87
cents short, Mr, McLorg was acting as advoeate for the com-
pany in this matter, Mr, Elwood was acting as advocate for
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the defendant. Possibly if the question of the amount pay

5

Judgment

able to Hardaker in order to enable the company to redeem w.tmore, J,

depended on Mr. McLorg’s affidavit it might not be suffi-
ient, especially as to the amounts paid for local improve
ment and school taxes. But this is set at rest by Hardaker’s
own aflidavit, and the result is as above stated, assuming
that the amounts paid hy Hardaker for destroying noxiousg
weeds i a charge against the land within the meaning of
section in question {(and I will assume that it is for {he

purposes of this matter, as it is not disputed).

Mr. McLorg however, that he had used
every reasonable effort to ascertain the amount payable and

contention i

that he was unable to do so becanse Hardaker's advocate
refused to inform him what the amount was, although he was
aware of it, This fact, that Hardaker’s advocate so refused
s admitted, and 1 a

ume that he adopted this course under
ingtructions of his client, and gives it the same effect as
would a refusal on the part of Hardaker himself.

I am not prepared to express any opinion as to whether

not Hardaker was bound to inform Mr. McLorg of the
mount he paid for gchool taxes or for local illl]ﬂ'ﬂ\l'llll‘ll'
taxes.  The amount of these taxes, and when they were paid,
could have been ascertained by inquiring at the proper
quarter, either of the Treasurer of the School Distriet, the
Local Tmprovement Overseer, or at the Department of Public
Works, This might involve considerable work in the way
of correspondence, and possibly, actnal personal inquiry of
the officials, but it could have been ascertained, and having
been ascertained, it wounld, I conceive, be a matter of very
little difficulty to arrive at the identity of the person making
the payments. Mr. McLorg seems to have made no effort
whatever in that direction, so far as his affidavit discloses.

So far as the payments made hy Hardaker in destroying
noxious weeds are concerned, these weeds may have heen de-
stroyed by the Overseer of the Local Improvement District, and
he may have imposed the cost of s0 doing as
and.  (See “ The Noxious Weeds Ordinanc

a tax against the
., 229, of 1899,

sec. 8), and if o they would be matter of record and any
person could, on inquiring of the Local Tmprovement Over-
seer or of the Department of Public Works, as the case might.

w, ascertain the amount. On the other hand, Hardaker
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Judgment.  might have caused these weeds to be (]|‘~|l'n_\n-ll on his own
Wetmore, ) accord or after notice to do so from the Inspector. (See
sections 4 and 5 of the last mentioned Ordinance), and paid
for the work himself, and if that was the case, there would

be no record of it, and the only way that a person who wished
to redeem the land could reasonably ascertain the amount so
paid would be from Hardaker himself. It is not set forth
in any of the affidavits whether the amounts paid for destroy-
ing these weeds were imposed against the land by way of a
tax or whether Hardaker had them destroyed of his own
accord and paid for it. T assume from the contents of his
affidavit that Hardaker had these weeds destroyved of his own
accord and paid for it,

[ am of the opinion, therefore, that, in view of the fact
that these payments had heen made in this way, Mr. McLorg

was, when he made the enquiry of Mr. Elwood, entitled to
| be informed what the amount due to Hardaker was in order
! to redeem the land. T eannot conceive how he could possibly
get the inforiuamiion elsewhere and without it how he could

| he in a position to tender the proper amount. No douht, this
| was a deliberate attempt on the part of Hardaker to oust
the company of their right to redeem this land given to it

1 by section 2 of Ordinance No. 12 of 1901, and when a clear
’ case of that nature is made out without any merits in law
| or equity behind it, T am of opinion that it may reasonably
| he inferred that the Judge, to whom application is made to
confirm the tax sale, has power to defeat such an attempt. T

assume that to that extent at least a Judge exercises his

powers of confirmation subject to the same equitable prin-

ciples that would apply to ordinary actions in the Court of

which he is a Judge. Tn this case the company tendered

within eightv-seven cents of all that Hardaker could possibly

elaim.  Thev were readv and willing, and expressed them-

gelves so, to pay anvthing more that was pavable, Tt would

geem to me monstrous that under such circumstances their

! rights under a lien for $600 on a quarter section of land
ghould he swept away,

VeSwee ney N /\'m(, was an action for ~]lm-il'|1‘ |N'l'rm‘m

ance: the head-note is as follows: An agreement was made

between the parties “that the defendant should advance

15 Grant 432
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money on the purchase of land and that the plaintiff hould
have the right to repurchase the same by a certain day, upon
repayment of the amount so advanced, and interest, to
gether with what was paid by the defendant for improvements
and insurance, and it was expressly stipulated that time
should be of the essence of the contract.”

The plaintiff went to the defendant’s house on the day

when the money was payable, with $2,.370 {o pay or tender
o him, but the defendant had left home and did not return
until after dark. The defendant had previously received
notice from the plaintiff of his intention to pay on the day
the money was payable, according to the agreement, which
fell on a Tuesday. One week later the plaintiff went to the
defendant’s house and found him at home, he then asked for

statement of the amount due in order to pay him, and pro
lnced a large number of bills which he tendered to the de
fendant, who refused to receive them. Spragge, V.-C., at page
137 of the report, states as follows: “ It is said that §
was considerably less thun was really due to Kay. It may

w so, and probably was, but T have no reason to doubt that
there was a bona fide desire and endeavour on the part of
McSweeney to pay Kay all that was due him, and if the whole
imount due Kay was not paid or tendered to him it was be
anse of his own default in not informing the plaintiff what
was the amount really due, Without such information it was
impossible for the plaintiff to know how much the defendant
had expended upon improvements, how much for insurance
I cannot agree that under these cirenmstances it lay
upon the plaintiff at his peril to tender a sufficient sum, In
formation from the defendant of the true amount due was
essential to the plaintiff to enable him to tender the tru
imount,”
What is there laid down and quoted seems to he founded
m good sense and common justice, The circumstances of
his case are very similar, and T am disposed to hold, and do
hold, that in a case like the present, when the party entitled
to redeem is willing and anxious to do so, and does every
thing on his part to be done so far as his knowledge and in
formation will allow him to do it, but falls short in the
amount tendered of what is really due through the fault of
the purchaser in refusing to give him information which he

157

Judgment.,

Wetmore, J
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ought to have given, the sale ought not to be confirmed, if
the party entitled to redeem pays as directed by the Judge
what is actually payable,

The only remaining ground on which the company’s right
to redeem is disputed before this Court, is that the lien
under which it claims is void, having been executed hefore
a recommendation for a patent issued to Goodwin, who ex-
ecuted the lien in question, Goodwin was a homesteader on
the land in question, and a certificate of title issued to him
on the 6th of March last. The lien under which the company
elaims was executed by Goodwin on the 16th of August, 1890,
and registered in the Land Titles Office on the 2nd of De-
cember, 1890, At the time of the execution and registration
of the |
Goodwin under section 42 of The Dominion Lands Act (R.

n, no recommendation for a patent had issued to

S, e 5d), and it is claimed that the lien is therefore void
under that section. In 1894, practically the same question
was raised before me in In Re Harper,' and on the 18th Sep-
he Land

he Terri-

tember of that vear (and it will be observed hefore
Titles Aet, 1894, came into operation and while
tories Real Property Act, ¢. 51 of the Revised Statutes

was in 1

wee), 1 gave my judgment presenting a synopsis of
the history of the legislation affecting the question and hold-
ing that Parliament, in using the words * assignment or
transfer ™ in section 42 of The Dominion Lands Act, intended
to use them in the sense of an absolute parting with the
right and not in the sense of pledging the right by way of
security and, therefore, that that seetion did not apply to
mortgages of homestead and pre-emption rights [ see no
canse to change mv opinion. I'n re I/r'l‘llr' r.)' wasg a reference
by the Registrar of Land Titles, and the instrument there in

question was stated to be “an encumbrance ™ but the exact
nature of the encumbrance was not stated. T assumed it to be
a mortgage drawn according to the old form of mortgages,

wherein the morte e assigned his interest in the property

to the mortgagee subject to he defeated on the mortgagor

omplying with the condition of pavment, or otherwise, as

the case might he. T did this because it was the strongest
assumption I could make against the party claiming under

the mortgage, Tt is not necessary to make any such assump-
tion in this case (and. possiblyv, it was not necessary to do

The abstract of title, which is the

co in In re Harper.)
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only evidence in this case of the nature of the encumbrance,
states it to be a lien.

I am familiar enough with the prac-
tice

of the Registrars of Land Titles to know that when there
i= a mortgage registered against the land they designate it
as such in their abstracts,

I, therefore, assume that this is
not a mortgage, but that it is some other encumbrance, and
one that could be rightfully registered at the time of the re-
gistration.  As before stated, this lien was executed on the
16th of August, 1890, and registered on the 2nd December,
1800, It was, therefore, registered under The Territories Real
Property Aet, and also while the original section 42 of The
Dominion Lands Act was in force and before it was repealed
ind a new section substituted for it
5 of chapter 29 of the Acts of 1897).
dence to the contrary, 1 will ¢

(as was done by section
In the absence of evi

sume that this instrument was
i encumbrance under 7he Territories Real Property Act,
Section 3, paragraph (8) of that Act defined an encumbrance

to mean *any charge on land created for any purpose what-
\ ) liret
[RY I s

ive of mortgage unless expressly distinguished.”
No

seetion 17 of the Act provided that «

mortgages and en
cuimbrances under this

Act shall have effect as security, but
t operate as a transfer of the land thereby charged.”
on 125 of the same Act provided that “any mortgage
i other encumbrance ereated by any party rightfully in pos

session of land prior to the issue of the grant may be filed in
e oflice «

~Neet

f the Registrar who ghall, on registering such grant,
enter in the register and endorse upon the certificate of the
title, before issuing the same to the applicant owner thereof,

morandum of such mortgage or encumbrance and when
o entered and endorsed the said mortgage or encumbrance

shall he as valid as if made subsequent to the issue of the
rrant,”

In view of what T have quoted from sections 77 and 125

f that Act, and what T have held with respect to the nature
the instrument in question, I have no hesitation in hold-
ng that this instrument was not an “ assignment or transfer
hin the meaning of section 42 of The Dominion Lands
and T draw attention fo the fact, as T think it empha-
my judgment in this respect, that the provisions of
ctions 77 and 125 were carried forward in effect

|

into the

riginal sections ¥3 and Y4 of The Land Titles Act, 1894. 1
! Y‘I>

therefore, that the company, upon the registration of

Judgment

Wetmo e,

159




160

Judgment

Wetmore, J.

IERRITORIES LAW REPORTS, I VOL.

{heir encumbrance, became possessed of a vested right as
against Goodwin in the land in question, and that such vested
right remained good and valid as against any person claim-
ing under or through Goodwin, as Hardaker does, and, there-
fore, that the company had an interest in the land in ques-
tion to enable it to redeem under section 2 of Ordinance No.
12 of 1901, Section 9 of ¢. 32 of the Acts of 1898, which
amended section 73 of The Land Titles Act by adding a third
proviso, does not, in my opinion, affect the rights of the
company, and 1 o hold because that enactment is not retro
active, It is a well understood rule that a statute should not
he construed retroactively to defeat vested rvights unless the
intention o to do is clear. This is emphasized by paragraph
60, section ¥ of The Interpretation Aet, added by ¢h. 7 of the
Acts of 1890, which is as follows: *“The . . . amend
ment of any Aet shall not be deemed to be or to involve any
declaration whatsoever as to the previous state of the law,” It
is quite evident that this paragraph is to be read as provided
in section 7 “unless the context otherwise requires,” But
I cannot perceive that the context of section 9 of the Act of
1898 requires that if ghould be given a retroactive operation.
To :|¢|n]»l the language of Fry, J., in Hickson v. Darlow*
the section * does not use retrospective language . . and
thronghout uses words of futurity.” The declaration con
tained in this section * that notwithstanding anvthing con-
tained in this Act (7The Land Titles Act not The Territories
Real Property Aet, under which the company obtained its

rights), such mortgage is in the nature of the as

gnment or

transfer which ig prohibited by section 42 of the said Aet”
(The Dominion Lands Act), can he res

future mortgages, and being capable of being =0 read, should

1 to apply only to

he o rvead according to the rules of construction. 1 also
draw attention to the fact that this section deals only with

mort s, it does not expressly mention other encumbrances,

I merely refer to this last mentioned fact in passing. T have
not given the fact very mature consideration, Neither Harris
v. Rankin,® nor Flannaghan v. Healey® ave applicable to
thie case, because, in both these cases, the instrument was a
transfer or an agreement to transfer, and the agreement in

4238 Ch. D. at p. 692,
*4 Man, L. R. 115
“4 Terr. L. R. 301
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Flannaghan v.

Healey® was made after the enactment of c.
32 of 1898,

Since this judgment was prepared my attention has been
directed to section 2 of 52 Vie, (1889), ¢

. 27 and section 5
of 58 and 59 Vie. (1895), ¢. 54,

It would seem that these
Hardaker as to the question
were not bronght under the
my judgment on the reasons

enactments are conclugive against
I have just discussed, bhut as they
notice of counsel, I prefer resting
given herein at length.

When this matter came up for Learing before this Court,
Mr. Elwood, for Mr. Hardaker, applied to put in evidence a
certified copy of the lien in question, as he stated, with the
ohject of proving that such lien was barred as against the
land in question by the Statute of Limitations applicable to
such case, and Mr, McLorg, for the company, applied to read
an affidavit of Franklin T. Webber, for the purpose of prov-

ing what was due under the lien, These matters had not been

urged before the Judge below, and it was stated by the Court
that if the questions specially raised by the Judge's reference
were decided in favour of the company, it would consider

whether or not the matter would be referred to the Judge
below to consider :-

1st. Whether or not there is anything payable to the com-
pany, now or in future, under its lien?

2nd. Whether or not the company’s right under such lie

was harred by the Statute of 'Timitations?

I am of opinion that the matter might fairly be referred
back to the Judge below to make those two enquiries, and no.
ther, and to receive further evidence for that purpose.

This matter should be referred back to the Judge below
with instruetions to refuse to confirm the transfer to Hard-
aker unless it should he made to appear to him that nothing
is payable to the company now or in the future, or that the
lien quoad the land in question is barred by the Statute of
Limitations, and if these facts, or either of them, are found

ae

ainst the company to confirm the sale: and if the sale is
not <o confirmed to make such order with respect to the

sum of $100.87 payable to Hardaker for redemption as he
may see fit,

VoL, vin,

T. L. REPTS.—11
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The cost of the reference to this Court to be paid by

Wetmore, 1. Hardaker to the company or its advocate,

Argument,

Judgment

The costs of the pl'ut-m'(]in;_'s before the Jllwl_‘.{l‘ below to be

in his discretion.

The matter was referred back accordingly, and argument

on the two points above indicated was subsequently heard by
Wersone, J., in Chambers at Moosomin, the same counsel
again appearing. The learned Judge having taken time to
consider, delivered the following judgment thereon:

[February 27th, 1905.)

Weraore, J.—The only question that is really now re-
maining for decision iz whether the company’s lien quoad
the land is barred by the Statute of Limitations. No ques-
tion was raised as to an amount being due the company
under this lien apart from that statute.

The statute in force affecting the question is the Im-
ble
to the Territories from the time of its enactment by section
2 of ¢. 31 of the Consolidated Ordinances.

perial Statute 37 & 38 Vie. . 5%, which is made applic

A certified copy of the lien of the company was produced
in evidence before me, and it appears, from that, that the
company =old to David Bighop and Isaac Goodwin the regis-

tered owner of the land in question, a separator and a Pitt’s

12 horse-power mount.  For this machine the purchasers
gave three notes, the first for $200, due 1st January, 1891
the second for $200, with interest at 8 per cent., due 1st
January, 1892: the third for $200, with interest at 8 per
cent,, due 1st January, 1893: and Goodwin created a lien
or charge upon the land in question for the amount of these
notes. 1t has been established also by evidence, that the note
first mentioned, fell due on 1st January, 1891, has been
paid in full by payments made by Goodwin on 11th February,
1891 : on 17th January, 1893: 3rd November, 1893, and 8th
January, 1894, respectively: leaving only the two last men-
tioned notes due and payable.

Tt is quite clear to me that the company’s remedy both
on the notes and to enforce their lien is not barred by the
statute. Section 8 of the statute provides that “ No action
or suit or other proceeding shall be brought to recover any
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sum of money secured by any mortgage, judgment or lien or Judgment
itherwise charged upon or payable out of any land or rent, Wetmore, J.

at law or in equity, or any legacy, but within 12 years next
after a present right to receive the same shall have accerued
to some person capahle of giving a discharge for or a release
{1t

same, unless in the meantime some part of the principal
money or some interest thereon shall have been paid.” 1 have
recited all the provisions of the section necessary for the
decision of the question raised.

In the first place, as T have stated, the first note secured
by the lien has been paid, and it was paid during the periods
I have stated, which prevented the statute operating to bar
the right.  As to the unpaid notes: one fell due in January,
1892, and the other in January, 1893. The summons in this
matter was taken out on 23rd December, 1902, and a tender
was made to Mr. Elwood, Hardaker’s advocate, on 11th
March, 1903 At the time the tender was made therefor,

the 12 vears mentioned in the statute had not expired: the
mpany, therefore, at that time had the right to redeem
the land. * 1 may say that it was conceded all through that
¢ tender made to Mr. Elwood, Hardaker’s advocate, should
be considered a sufficient tender as if made to Hardaker in
crson,
I must, therefore, refuse to confirm the sale.
[ will now deal with the question of costs, Hardaker's
st down to just before the hearing before me in Chambers
on 13th March, 1903, have been taxed and arc included in
¢ $100.87 above mentioned.  All the difficulty that has
curred since that time has been caused by Hardaker. In the
umstances, Hardaker must pay the costs incurred in the
moceedings before me at Chambers subsequent to the date
he tender, which was on 11th March, 1903,

Order accordingly.

163




164

Statement,

A rgument,

Judgment

FERRITORIES LAW REPORTS VOL.

AYLWIN v. ROBERTSON.

Landlord and tenant—Notice to quit—Construction of documents.

A lease contained the following clause
said rooms and apartments for and dur 'm of three years
to commence from the Tth day of Januarvy, 1903, at and for the
monthly rental of seventeen dollars of lawful money of Canada,
payable monthly, the first payment to he made on the 7
February next ensuing the date hereof, and it ix further
at the expiration of the said term of three years the
Robertson may hold, oceupy and enj

from month to month for so g o time ax the said R D, Robertson

and Elaine Aylwin shall agree, at the rent above specified : and that
ench party be at liberty to quit possession on giving the other three
months’ notice in writing.”

Iying on this clause the landlady, less than four months after the
date of the lease, gave notice to quit I'he tenant refused to vacate,
holding that the provision for the three months’ notice did not
apply to the term of three years, and that the term could not be
put an end to by notice hefore that period had elapsed

Held, that upon the proper construction of the above clause, the land-
lady had the right to so terminate the tenancy

Held, also, per WETMORE, J., that in construing any instroment inter
partes, regard may be had to punctuation.

s and to hold the

greed that
id R, D.
joy the said rooms or apartments

[CourT EN BANC, 15th April, 190}.]

Appeal by the plaintiff from the order of Scorr, J., dis-
missing with costs an application to recover possession of
demised premises from an alleged overholding tenant

N, 1. Beek, K.C., for plaintift (appellant)

G. B. Henwood, for defendant (respondent ).

Wersore, J.—This was an application hefore Scorr, J.,
by originating summons on hehalf of the landlady Avlwin to
recover from  Robertson, the tenant, possession of certain
rooms and apartments in a house in Wetaskiwin, let by her
to Robertson.  The lease, which is dated 2nd January, 1903,
provided that these rooms and apartments were so let *To
have and to hold the said rooms and apartments for and
during the term of three vears to commence from the Tth
dav of January 1903 at and for the monthly rental of
seventeen dollars of lawful money of Canada payable monthly,
the first payment to be made on the Tth day of February
next ensuing the date hereof and it is further agreed that
at the expiration of the said term of three years the said
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1. D. Roberston may hold occupy and enjoy the said rooms Judgment

or apartments from month to month for so long a time as the Wetmore, J

gaid R D. Robertson and Elaine Aylwin shall agree, at the
rent above specified : and that each party be at liberty to
quit possession on giving the other three months’ notice in
writing.”  This clause is punctuated in the agreement as
ahove set forth.

\vlwin cansed notice to quit to be served on Robertson
on the 28th April, 1903, This notice was to quit on the 7th
\ugust, 1903, My hrother Scott dismissed the application
with costs on the ground that the provision for the three
months” notice did not apply to the term of three vears, and
that that term could not be put an end to by notice hefore
the time of its expiration. T am unable to put the construe-
tion on the clanse in question that my brother Scott has put
on it. The more T read the clause the more apparent it is to
me that the provision for three months’ notice applies to
every part of the tenaney created hy the lease, and that it is
not limited to the tenaney from month to month to com-
mence after the expiration of the term of three vears. T
readd the elanse as if it, in the first place, created the term
of three vears and then it was agreed first, that at the expira-
tion of this term Robertson might continne as tenant from
month to month at the same rental: secondly, that either
parties might cause possession to be quitted by a three months’
notice.  This is made more apparent to me by the use of the
word “that ™ in each of the provisions in question. That
i< in the provision for the continnance of the tenancy from
month to month, and in the provigion for the three months’
notice.  Moreover, the provigion for the three months’ notice
provides that each party may “he at liberty to \|llil POSses-
sion,” hy giving the notice. That it seems to me refers to
the occupaney under the lease, and refers {o the whole posses-
sion under it,

Then T think that the punetuation tends to the conclusion
I have reached. Tt was urged that in construing a document
of this character the Court is not at liberty to pay attention
to the punctuation. T cannot find any case or rule of law
that establishes that : T am inclined to think that what T ean
find points the other way.  There seems to he some anthority
for the proposition that in construing an Aet of Parliament
the punctuation of the published copies of it cannot be relied
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Judgment. on. But that apparently is based on the ground that an Aet
Wetmore, J. 0f Parliament was formerly entered upon a roll and must
still be looked upon as so entered, in which case it would not
be punctuated. (See Hardcastle on Statutes (2nd ed.) 218,
and cases there cited).  In Barrow v. Wadkin,' Lord Romilly
inspected the original Act and found that it was not punctu-
ated, In Claydon v. Green* Willes, J., is reported® as follows,

after referring to a chanze in the method of engrossing a Bill
in Parliament :—* But 1 desire to record my conviction that
this change in the mode of recording them (i.e., the Actg),
cannot affect the rule which treated the title of the Aet the
marginal notes and the punctuation as not forming part of

the Act, but merely as (e mporanea expositio. The Act, when
passed, must be looked at just as if it were still entered upon

{ & roll which it may be again if Parliament should be pleased
' g0 to order: in which case it would be without these append
ages which, though useful as a guide to a hasty enquiry,
{ vught not to be relied on in construing an Act of Parliament.”
I infer from the fact that Lord Romilly inspected the roll
no doubt with the object of obtaining assistance in construing
! it that if he had been able from the roll to obtain the assist-
ance he required he would have availed himself of it. In
! view of the peculiar ground stated for not relying on the
| punctuation of an Act of Parliament, 1 infer that if it had
{1 been the practice to punctuate the Act on the roll that such

punctuation might have been relied on, and in the absence
of any authority to the contrary 1 have come to the conclu-
gion that the punctuation may be relied on in construing a

deed or agreement or any other instrument inter partes, and
\\II"II one ("lll‘l‘!"l'\ \\|l.'|l an l‘lllll'l‘l\ 4'!”‘*‘“'[\' meaning “14'1.\'
in many instances he given to a sentence by punctuation, I
tee no reason why parties to any such document might not
choose to make their intention clear by punctuation. At the
game time 1 concede that in view of the careless manner in
which deeds and agreements are punetuated even by the most
careful conveyancers, if punctuated at all, the Courts should
be very careful indeed, and in many cases serutinize the
document very carefully and examine it from other stand-

Beav. 3!
TL.J.C
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. 60T: 16 W. R
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points hefore they give effect to the punctuation. In the case
of the clause in the lease in question the punctuation is
peculiar and somewhat marked. The whole clause has only
two punctuation marks in it, one a comma at the end of the
word *“agree,” and the other a semicolon after the word
“gpecified,” that is between the provision for the month of
month tenancy and that for the notice terminating the pos-
gession.  In my opinion the natural reading of the clause is
as contended for by the appellant, and therefore that this
appeal should be allowed with costs of the appeal to the
appellant, that the order helow dismissing the application
should be set aside and an order made that the respondent
leliver to the appellant possession of the premises, and that
the respondent pay the appellant the costs of her application
hefore the Judge and of and incidental to such order,
PrENDERGAST, J.—"The only question raised by this appeal
is involved in the construction of a certain paragraph in an
igreement in writing whereby the appellant agreed to let and
the respondent agreed to take certain premises therein de
gcribed, which said paragraph is in the words following:
“(a) To have and to hold the said rooms and apart
ments for and during the term of three years to commence
from the 7th day of January 1903 at and for the monthly
rental of seventeen dollars of lawful money of Canada payable
monthly the firet payment to be made on the Tth day of
February next ensuing the date hereof (b) and it is further
agreed that at the expiration of the said term of three vears
the said R. D. Robertson may hold occupy and enjoy the said
rooms or upurlnwlll~ fl‘nnl month to month for =o I--!lg a
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time as the said R. D. Robertson and Elaine Aylwin shall _

1eree, at the rent specified: (e¢) and that each party be at
liberty to quit possession on giving the other three months’
notice in writing.”

The letters (a), (b) and (¢) are not in the original agree-
ment, but are here inserted in the said paragraph to refer more
easily to the different parts thereof,

The appellant’s contention is that the paragraph shows an
intention to provide in (a) for a term of three years which
the parties mainly had in contemplation, in (b) for the length-
ening of that term, and (¢) for the shortening of it, TIn
this view of course notice given as provided in (¢) would
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..l\nh(luvnl,‘ affect the term of three years provided in (a) and not the

Prendergast,J. tenancy from month to month provided in ().

The respondent on the other hand contends that the said

paragraph really contains two parts only: the first (being

(a)) providing for a term of three vears, and the second

(composed of (b) and (¢) read together) providing after

the three-year term for a tenmancy from month to month
terminable only on giving three months’ notice.

Now divisions (a) and (b) of the said paragraph, besides
not being disconnected by any punctuation, are alike in nature
and have a like object, each providing for a special tenancy,
the first for a tenancy for three years and the second for a
tenancey from month to month following the three vears

;and
for this reason thev

seem, taken together, to constitute the
habendum of the agreement,

Division (¢) on the other hand, which does not provide
for any term but only for determination by notice and which
is digjoined from the preceding portion of the paragraph by a
gemicolon, seems to form a distinet part or division by itself
and to constitute what is termed the reservation or the con-
dition clause. The words with which it

begins “and that
each party shall be at liberty ™

indicate that the parties in-
tended thereby to except something from the operation of
that part of the paragraph preceding it

The question i then: “ What part of the habendum is the
reservation or condition intended to affect # Is it intended to

affect the three-vear tenancy or the tenaney from month to

month "

. I do not think that, as contended on behalf of the respond-

ent, any significance attaches to the fact that the condition
() follows immediately the provision for the month to month
tenaney (b)), the less so as it is disconnected from it by the
only punctuation mark in the whole paragraph. It simply
was made to follow the habendum as a whole hecause that is
its proper place in a deed,

Now is there anything repugnant to reading (a) and (¢)
together? T surely do not see that there is.  Of course (¢)
reserves something which does not flow from such a tenancy
as is provided by (a), but that is always the object of a
reservation or condition clanse. Tt is surely a very common
method to draw a lease for a fixed period with a provision
for earlier determination, and if such was the intention of
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the parties, as 1 assume for the moment it was, 1 cannot
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conceive that they could have expressed it more clearly and prendergast,s

concisely either in ordinary language or legal phraseology.

On the other hand can (b) and (¢) be read together, o
in other words is termination upon three months” notice con-
sistent with a tenancy from month to month. Of course if
the whole paragraph provided for no other tenancy than a
monthly  tenaney  the provision for termination on three
months” notice would have to be read together with it, as it
could apply to nothing else and we would then have to gather
from them the most plansible meaning possible under the

cirenmstances,  But the two in my mind, standing as they
do in the agreement in question, are clearly inconsistent. A
monthly tenaney is surely terminable on month’s notice, and
it does not matter here whether this be so by virtue of a rule
of law expressly o stating or hecause such notice is deemed
under the circumstances a reasonable one.  Nor if the tenancy
provided in (b)was intended to he terminable by giving three
months" notice can I conceive why the words “ from month to
month ™ were used at all: it surely was not to make the rent
pavable monthly, as that is expressly provided for further on.

Read in connection with (a), (¢) simply adds a new
feature, that of determination hy notice, which ic in no way
repugnant.  Whilst read in connection with (b) the operation
of (¢) is, not merely to add to it a new feature hut to bring
in something contradictory—to substitute one thing for an-
other, which ws

already there at least by clear implication,
namely: a three months” notice for a one month notice.

The first words in (¢) “and that each party be al liberty ”
tlso indicate an intention to give to the party desiring to
terminate the tenancy an advantage for so doing which lLe
would not have under the habendum and not to throw a
further impediment in his way by lengthening the time of
the notice to he given,

Both parts of the habendum, (a) and (1), are clear. So
i& the reservation or condition, and the only question is: “To
what part of the habendum does it apply #” 1 think it applies
to the three-year term.

In my opinion the appeal ghould be allowed, the judgment
i

of the learned trial Judge dismissing the appellant’s applica-
tion set aside, and the other order applied for granted, with




170

Judgment

IERRITORIES LAW REPORTS, [ VOL.

costs incidental to such application and order to the appellant,

Prendergast,d, Who should also have costs of this appeal.

Argument

Judgment

Steron, Cul,, concurred.,

Appeal allowed with costs

LEADLEY v. CRUICKSHANK.
Landlord and tenant—Trespass to lands—Action for damages

In order to enable a landlord to maintain an action for trespass to
lands, the acts complained of must be such as to injure the reversion,

[EN BANC, 16th July and 18th October, 190}.)

Appeal by plaintiff from the judgment of Strrox, C.J., at
trial, dismissing the plaintiff’s action with costs. The facts
appear in the judgment.

The appeal was heard hy WETMORE, ScoTT, PRENDERGAST,
and NewraNps, J.J.

0. M. Biggar, for plaintiff (appellant).

James Muir, K.C., and J. L. Crawford, for defendant
(respondent).

The judgment of the Court was delivered by

|]A‘//l October, 1904.]

Werymore, J.—1 am of opinion that the appeal must be
dismissed. The defendant is the hushand and agent of one
Agnes Croickshank. By agreement dated the 16th August,
1898, The Saskatchewan Land and Homestead Co., the then
owners of the locus in quo, agreed to sell the same to Agnes
Cruickshank, This agreement was in writing and was exe-
cuted by the company through its agent and by Agnes Cruick-
ghank.  Agnes Cruickshank, by her servants and agents,
immediately entered into possession of the property and has
remained in possession of it continually ever since without
any interruption, except as hereinafier stated. The company
assigned the lands and its interest in the agreement of sale to
the plaintiffs in April 1900, and the plaintiffs are the regis-
tered owners of the land.
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The plaintiff’s claim that Agnes Cruickshank, having made
default in payment of the instalments of the purchase price
payable under the agreement, guch agreement is at an end and
they have a right to re-enter and take possession of this land,
and that they did so take possession. The defendant sets up,
among other defences, that the plaintiffs were not in pos-
session of the land at the time of the alleged trespass. The
lefendant also sets up that the plaintiffs had no right to
take possession. In the view that T have taken of the case
it is not necessary to decide whetlier or not the plaintiffs had
v right of entry. 1 will assume, for (he purpose of this judg-
ment, that they had.

I'he evidence establishes that on the 2¥th April, 1903,
Agnes Cruickshank then being in actual possession of the
land, one Hogg, who describes himself as the plaintiff’s in
gpector of lands, took one Butler out to the land in question,
broke into the house thereon, put some personal property
therein and locked the door of the house. He and Butler then
left the property. He swore that he took Butler there to work
the place. The next morning Butler returned with some stuff,
as he deseribes it, for the purpose of going on the land with it.
In the meantime the (lvft'lhl:llll \\hn, as I have ~I:I1|'!‘, was
\gnes Cruickshank’s agent, discovered that the house had been
entered by some one, threw the property ont of it that MHogg
and Butler had put in and placed a man in possession, and
when Butler came on the morning of the 28th April he put
up the bars and prevented him coming on the land. These
acts on the part of the defendant are the trespasses com-
plained of. Butler, who was called as a witness for the plain-
tiffs, swore that when he went to the place on 28th April he
told the defendant that he had taken possession of it for one
folm T. Moore. He also swore that Moore was his landlord,
and that he had a verbal agreement with him to work the
place on <hares, each to get half, and that Moore represented
that he was owner of the property [ cannot find that
this testimony is anywhere contradicted. Tt appears that
Moore was in some way an agent for the plaintiffs, but just
what the character of his agency was I cannot discover by the
festimony, except that the plaintiffs anthorized him to cancel
the agreement between The Saskatchewan Land and Home-
fead Company and Agnes Cruickshank. T cannot discover
that he was anthorized by the plaintiffs to put any one in
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Judgment. possession of the land. But whether Butler was put in pos-
Waetmore, J. Session under the plaintiff or under Moore makes no differ-
ence, e was a tenant, and there was no other actual posses
sion as

inst Agnes Cruickshank or her agent the defendant,
assuming that there was any actual possession as against them
by any person. a matter upon which 1 express no opinion,
Assuming that Butler was in possession under the plaintiffs
he was so as their tenant.

The trespasses complained of were not of a character to
injure the plaintiffs’ reversion, and that heing so, the plain

tiffs cannot successfully maintain an action for such tres

passes.  That proposition of law is supported by Cooper v.
C'rabtree If Butler was Moore's tenant the MJIAIHIIL had
no pretence of a possession to maintain this action. In either

view the plaintiffs” action must fail.  The learned counsel for
the plaintiffs applied at the hearing of the appeal to amend
the statement of claim by inserting a praver for recovery of
the land He subsequently, however, admitted that such
amendment could not be made, and it i obvious that it could
not, as Agnes Cruickshank is not a party to the action. In
my opinion the judgment of the Chief Justice should be

affirmed and the appeal dismissed with costs,

| _

i Appeal dismissed with costs.
o

Ll

I

!

51 L. J. Ch, 544; 20 Ch. D, 589; 47 L. T.
46 1. P. 628,

. R.49;
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GUEST v. BOSTON.

Vendor and purchaser Npecifie performance—Laches Waiver of
vendor's right to rescind,

I'he defendant having sold land to the plaintiff under w
sale in which the purchase price was payable by instalments,
sequently brought action inst the plaintiff to recover the amount
of the instalments then overdue, and recovered judgment upon which
he placed an execution against the plaintif’s goods in the sheriff’s
hands. The plaintiff paid the execution in full to the deputy sheriff,
and then tendered to the defendant the balanee of the purchase
money, which, the defendant refusing to aceept, the plaintiff began
this action for specific performance, The defendant contested the
action on the ground that the plaintiff by his laches in making pay
ment had disentitled himself to relief, and also on the ground that,
although time was not expressly made of the essence of the contract,
vet the nature and character of the property and the transaction
were such ¢ render time of the essence, ’

Held, that the ¢ ndant by his conduet in forcing the plaintiff thro
the pressure of execution to pay the deferred instalments,
waived his right to rescind the agreement and had also waived
the plaintifi’s laches,

[ WETMORE, J., November 30th, 1903.)
[Couvrr EN BaNC, [3th and 15th April, 190}.)

Action for specific performance brought by the purchaser
of lands under contract against the vendor. The facts are
fully set forth in the judgment of Wersmone, J.

B. P. Richardson, for plaintiff
1. . Johnstone, for defendant.

Wersonre, J.—This is an action brought for the specifie
performance on the part of the defendant, the vendor, of an
igreement for the sale of a parcel of land by him to the
plaintiff,  About the 30th of January, 1899, the plaintiff
ind the defendant entered into an agreement in writing under
<l whereby the defendant agreed to sell and the plaintiff
wreed to purchase the north half of section 4, township 18,
range ¥, west of the 2nd meridian, for $1,000, payable in
even equal annual instalments with interest, the first instal-
ment payable on the 1st January, 1900, The plaintiff entered

into possession of the land under the agreement shortly after

t was made, and has been in possession ever since,
On the 9th April, 1900, the purchaser having made de-
fault in payment of the first instalment of the purchase
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money, the vendor (the defendant in this action) alleging
that the agreement contained a clause making time of the
essence of the contract, and providing that unless the pay-
ments were punctually made at the time they became due
the agreement should be null and void and the vendor would
be at liherty to rve-sell the lands, brought an action against

the purchaser (the plaintiff in this action) for a declaration
that the agreement be declared cancelled and of no effect and
for possession of the land and damages by reason of the
default in payment of the instalment and the deprivation of
the land. This action was defended and came on for trial
before me at Grenfell in April, 1901, The principal matter
of defence was that the agreement did not contain the clause
above set out, making time of the essence of the contract, 1
gave judgment for the then defendani and dismissed the
action, holding that the agreement did not contain the clause
in question

On the 21st June, 1902, the vendor brought an action
against the purchaser to recover the instalments due under
the agreement on the 1st January, 1900, 1901 and 1902
three instalments, and recovered judgment for the full amount
sued for and costs, and fi, fa. executions were issued on such
judgment against the purchaser’s goods and delivered to the
sherifl, which the purchaser satisfied hy paying the amount to
Reginald Gwynne, the sherifl’s deputy. And by direction of
the advocate on the record for the plaintiff in-that suit the
sheriff returned the executions ©settled between the parties.”

The learned counsel for the defendant consented at the
trial that my judgment entered in the first suit of Boston v.
Guest, that the clanse respecting time being of the essence of
the contract was not in the agreement of zale should, for the
purposes of this suit as regards the claim for specific perform-
ance, stand Therefore as ~]u-ri1‘|(- }n-|'rnl'l||;ln1‘o‘ is the un]‘\'
relief asked for in this suit we must deal with the case as if
the agreement did not contain any such clause.

It was not disputed that the amount of these executions
was paid to Gwynne as such deputy sheriff and that it was
so paid under the executions. But it is urged, on behalf of
the defendant, that that is no evidence that this money was
received by the defendant. There ig nothing in this conten-
tion.  The defendant having sued the plaintiff under the agree-
ment to recover the instalments mentioned, having recovered
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judgiment in such suit for the full amount with costs, and
having issued executions to levy the full amount of such
judgment, and the plaintiff under pressure of such execu-
tions having paid the full amount of such executions to the
sheriff’s officer, the plaintiff is in the same position as if he
had paid the money to the defendant in person, It becomes
then a watter between the defendant and the sheriff. 1 find,
therefore, that the instalments due on the agreement down to
and inclusive of the 1st January, 1902, were paid on the
28th December, 1902, the date of Gwynne’s receipt for the
money paid in satisfaction of the executions,

I'he next instalment of purchase money payable under the
agreement fell due on 1st January, 1903, and the agreement
contained a clause by which it was provided that the pur-
chaser might at any of the times provided for payment of any
instalment of principal pay two or more instalments if he
should see fit, and the vendor agreed to accept the same, On
the 1st January last the plaintiff tendered to the defendant
$606.35, which was the whole balance of the purchase money

ind interest down to that date, This the defendant refused
o accept,

Apart from the objection that there was no evidence that
the instalments of purchase money due prior and down to
and inclusive of the 1st January, (092, were not paid to the
defendant (upon which T have already given my ruling), the
only objections raised were:

1st. That the plaintiff had not always been ready and
willing to carry ont his part of the agreement by paying the
instalments of purchase money.

2nd. That apart from the fact that the time clause re-
ferred to was not in the azreement the nature and character
f the property and the transaction were such as to render
time of the essence of the contract.

\s to the first objection. Tt is claimed that the plaintiff
was guilty of laches, because prior to 1st January last he was
not prompt in the performance of the obligations of the
contract which were to be performed on his part, namely, the
payment of the instalments which fell due prior to that date,
that he did not pay them as they fell due, and the defendant
had no resort to an action for the purpose of recovering them,
and therefore the plaintiff is not entitled to specific perform-
ance whatever other remedy he may have. Now conceding the
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Judgment.  general rule to be as laid down by the Court in Wallace v.
Wetmore, J. Hesselin)' that *in order to entitle a party to a contract to
the aid of a Court in carrying it into specific execution he
must show himself to have been prompt in the performance of
| such of the obligations of the contract as it fell on him to
! perform and always ready to carry out the contract within a
reasonable time, even though time might not have heen of the
essence of the agreement :” and assuming that the plaintiff
was not prompt in the pavment of the instalments falling due
prior to the 1st January, last, such laches may he waived. In
Fry on Specific Performance,® the author states as follows:
* Objections grounded on the lapse of time are waived by a
course of conduet inconsistent with the intention of insisting
on such an objection: and in this respect it i immaterial
whether time were originally of the essence or subsequently
engrafted on the contract,” and for that he cites King v.
Wilson.* 1 regret that 1 have not been able to peruse this
case, but I have not heen able to obtain the report.  However,
what is =0 stated by Fry appears to me ta be a reasonable
proposition: and upon the question of waiver see Hipwoll
v. Knight*  Hunter v. Daniel, was an action for specifie
performance, and it was provided in the agreement, then
in question, that time was of the essence of the contract,
in so far as the payments provided for were concerned.
i The plaintift did not make a payment at the time pro-
vided for, hut made it in part sometime after, and the
defendants received it. It was held that the defendants
had thereby waived their rights to rescind the contract, So

! in this case before me, 1 find as a matter of fact, and hold
1 that the defendant having brought an action to recover the
! instalments, which he now contends the plaintiff was not
| prompt in payving, and having recovered judament and forced
: the plaintiff to pay them through the pressure of executions,

has waived the right to rescind the agr

ment or to =et up
! that the plaintiff is not entitled to specific performance by
i virtue of such alleged laches.  As to the plaintif®s prompt-
} ness in payment of the subsequent instalments, it is hevond

190 8
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jquestion that he came on the very day the next instalment
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hecame due and not only tendered the amount of that in- Wetmore, J.

stalment, but the whole balance of the purchase-money, as
lie had a right to do. No laches other than what T have
mentioned are laid to the plaintifi’s charge.

As to the second objection above stated, as to time being,
in view of the character and nature of the property and the
circumstances, of the essence of the contract apart from
my special provision to that effect, that objection is based
npon what is alleged in Fry (3rd ed.), page 493, to have
heen laid down by Alderson, B., in Hipwell v, Knight.* 1
have read the report of this case in 4 T. J. And in that
report T cannot find that Alderson, B., lays it down just as
stated by Fry.  Possibly, however, the part quoted by the
author may be found in Y. & €', which report T am unable
to obtain. T am, however, quite satisfied upon reading the
report in the ‘Law Journal, that Alderson, B., had reference
to property of the nature of stock and property of that char-
acter,  But anyway, what T have laid down with respect to
the waiver iz a complete answer to this objection. Tt is
frue that the land here in question has greatly risen in
value since the date of the sale to the plaintiff, and no douht
that is very sad from the defendant’s standpoint. But T
fail to appreciate that that fact in itself warrants the de-
fendant in rescinding the agreement or deprives the plain-
tiff of his right to specifie performance,

The defendant appealed, and the appeal was argued

hefore the Court en bane, consisting of Sirrox, (1.J., Scorr,
and PrexDERGAsT, J.J., on 13th April, 1904.

The same counsel appeared.

The judgment of the Court was delivered by
[15th April, 190}.]

Scorr, J.:—This Court is of opinion that the learned
trinl Judee was right in the conclusion he reached and that
the appeal should be dismissed with costs,

It may be open to question whether the defendant by
reason of the long delay on the part of the plaintiff in the
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payment of the instalments of purchase-money could not
have successfully resisted an action by him for specific per-
formance of the contract, if it had not been for the fact
that after that delay had occurred, he instituted an action
against the plaintiff to recover the overdue instalments, and,
having recovered judgment therein, placed an execution in
the sheriff’s hands for the amount of the judgment and
maintained same therein, until it was satisfied by the plain-
tiff, a few weeks after the receipt by the sheriff.

This in the opinion of the Court must be construed as a
waiver by the defendant, of any delay on the part of the plain-
tiff, which might otherwise have disentitled the defendant to
succeed in this action. Tt would be manifestly inequitable
to held that a vendor is entitled to demand and enforce pay-
ment of the purchase-money. and at the same time to re-
fuse to convey the lands on the ground that there had been
delay on the part of the purchaser in its payment.

Appeal dismissed ; judgment for plaintiff

IN re SINCLAIR.

Medical Profession Ordinance—Object of Legislature in passing—
Persons entitled to be registered without undergoing an examin-
ation,

A member of the College of Physicians and Surgeons of Manitoba is
entitled, without undergoing any examination, to be admitted upon
the register of the College of Physicians and Surgeons of the North-

ritories, under C. 0. 1808, ¢. 52,

West Te

[Court EN BANC, 12th and 19th July, 190}.]

Reference by Wermore, J, argued before the Court en
bane, consisting of Strron, C.J., WeTMORE, ScoTT, PRENDER-
easT and NEwLANDS, JJ,

J. T. Brown, for the applicant, Sinclair.

J. B. smith, K.C., for the College of Physicians and Sur-
geons,
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The judgment of the Court was delivered by

[19th July, 1904.]

WernmoRe, J.:—The applicant William Sinclair, being a
member of the College of Physicians and Surgeons of Mani-
tcha, applied to the council of the College of Physicians and
Surgeons of the North-West Territories, to be admitted upon
the register kept by such council. The applicant claimed
to be so admitted hy virtue of paragraph (b) of section %9
of The Medieal Profession Ordinance.”" The council re-
fused to admit him upon the register unless he passed an
examination under paragraph (¢) of the said section, and
the applicant thereupon applied to a Judge of this Court and
obtained an originating summons directed to the said coun
il to show cause why he should not be registered. TUpon
the return of the summons, the Judge referred the question
to this Court sitting en banc.

The only question raised is, whether the applicant is en-
titled to be registered under paragraph (b) of the section
of the Ordinance referred to, without undergoing any ex-
smination touching his fitness and capacity. It was urged
on behalf of the council that the College of Physicians and
Surgeons of Manitoba does not exercise powers similar to
those imposed by the Ordinance upon the College of Physi-
rians and Surgeons of the North-West Territories, because
it has not within itself or its council the power to examine
any applicant for admission upon its register such as the
council of the Territorial college has by virtue of paragraph
(¢) of section 29 and by section 35 of the Ordinance, and
therefore that a member of the Manitoba college seeking
admission upon the register of the Territorial college comes
under paragraph (c¢) of section 29 and must undergo an ex-
umination. That was the only question raised.

The general purpose of T'he Medical Profession Ordin-
tnee,' 1s to endeavour to secure properly qualified medical
practitioners and surgeons within the Territories, and with
that object in view, to provide for the registration of such
persons so that the public might be informed thereof, and
to prohibit persons not registered from recovering charges

'C. 0. 1808 e, 52,

179

Judgment.



180 TERRITORIES LAW REPORTS, [vor

| Tudguent. for their services, and to render them liable to penalties for
Wetmore, J. practising for hire or reward or for wilfully or falsely pre-

tending to be physicians, doctors of medicine, surgeons or

| general practitioners, ete.  The College of Physicians and

RN Surgeons was incorporated, among other things, for the pur-

i pose of registering persons qualified for registration, and so
authorizing them to practice in the Territories. The Ordin-
ance hy section 29 provides who shall he so qualified to be
admitted upon the register, and in the first place, it pro-
vides that:

“(a) Any person possessing a diploma from any
college in Great Britain and Treland (having power to
grant such diploma), entitling him to practice medicine
or surgery, and who shall produce such diploma and forn-
ish satisfactory evidence of identification,”

ghall he registered, and it is quite evident that such person
is entitled to be registered without undergoing an examina
tion, respecting his fitness and capacity to practice. In the
next place the Ordinance provides that:

“(b) Any member of any incorporated College of

Physicians and Surgeons of any province of the Domin-

ion of (anada, exercising powers similar to those con
ferred by this Ordinance upon the College of Physicians
and Surgeons of the North-West Territories,”

and it is equally evident that a person

shall be registered
embraced by this paragraph is entilled to he registered with-

! out undergoing such an examination. The Legislature evi
dently, therefore, was confident that a person possessing a
| diploma such as that mentioned in parazraph (a) of the
section, or that any member of an incorporated College of
Physicians and Surgeons of any provinee of the Dominion
| exerciging powers similar to those conferred upon the Terri
| torial college, has the fitness and capacity to practice.

, We are of opinion that the similar powenrs referred to in
paragraph (h), are the powers to register and thereby qualify

gistered to be a regular practitioner in the prov-

&

the person re
ince, or in other words, the person =0 -|l|;llliiv'\| ||_\' a registra
tion by such an institution becomes qualified without any-
thing further, to be admitted on the rezister of the Terri-
torial college. The Tegislature of the Territories was confi-
dent that the Tegislature of any province in the Dominion
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creating a college authorized to register practitioners and so
entitle themn to practise would be careful to provide that the

persons registered should be fit and capable to practise as

physicians or surgeons. The Legislature of Manitoba has
heen careful in this respect, because while it is true that no
power of examination is vested in the Manitoba college or
its council, there is the power of examination vested in the
University of Manitoba. Therefore, there must, except in
cases where there is the right to claim registration without
an examination, be an examination by a properly instituted
hody, before the applicant can be registered.  We have ne
reason to come to the conclusion that the University of
Manitoba is not a competent body to examine. Tt seems to
us that the Legislative Assembly intended in a measure, at
least, to open the door to duly l'llil“”l"l medical prm-tifimr
ers in Great Britain and Treland, and in the provinces of
(fanada, to practice their profession in the Territories, in
the same or a similar manner in which they have opened the
door to duly qualified legal practitioners in Great Britain
and  Treland and in the provinces, to practise law in
the Territories,

We, therefore, advise the Judge making the reference,
that he should make an order directing the council to regis-
ter the applicant upon his paying the requisite fee. The
question of the costs of the application to the Judge to be
left to his discretion, The Territorial college must pay the
applicant’s costs of the reference to this Court.

Order accordingly.
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Re HOBSON ESTATE.

Administrator—Paxssing accounts—Property bought by deceased with
adwiinistrator's moncy—Rcsulting  trust-—Intention—FE vidence.

Whether or not a purchase of property by a husband in the name of
his wife is a gift is a question of the hushand's intention at the
time of the purchase. Prima facie it will be considered s t, but
this presumption may be rebutted. The evidence, however, for such
purpose must be clear, but quare, whether when the party seeking
to rebut the presumption gives evidence, he must swear positively
to an intention to ecreate a trust.

[WETMORE, J., 28th February, 1901.)

This was an application on the part of Nathaniel Hob
son, administrator of the estate of Ellen Susanna Hobson,
deceased, to have his accounts passed and allowed, Nathaniel
Hobgon was the husband of the deceased intestat

J. T. Brown, for the administrator.
E. A, C. McLorg, for Margaret McCasten

Wersmone, J.:—The first question T have to discuss, is
whether the deceased left any estate or property whatever
in which she was beneficially interested. The only propertic
in which it is claimed that she was in any way interested
are, apart from some personal property, lots 24 and 25 in
block 118 in Grenfell. On the 4th September, 1890, the
deceased purchased those lots from the trustees of the town
site for $75, which was paid by her husband, Nathaniel Hol
son, out of his own personal funds, the deceased paying

part whatever of it. This money was paid down at the

of the purchase. At the time of this purchase Hobson had
made arrangements for the building of a brick veneered
dwelling house, and on the 12th Augnst, 1890, had received
o tender with respect to such buildinz: the tender was ae-
repted, but it does not appear when it was accepted. This
huilding, however, was erected in 1890 and 1891. About
one-third of it was placed on lot No. 24 and the remainder
of it on lot No, 23, adjoining thereto, which was owned by
Hobson, as well as lot No. 22 adjoming 23. The deceased
died on 21st August, 1892, and this dwelling was erected
as described, with her consent, and the cost of it was paid
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by Hobson, and no part thereof was paid by the deceased. Judgment.

Hobson occupied the house down to the time of his wife’s wetmore, J.

death, and afterwards until the summer of 1894, when he
rented it to one Gwynne, who occupied it as such tenant
for about two years, when Hobson again went into possession
and has continued in such possession ever since, and there
has been no other occupation of such house or lots. The
house and lots have always since the purchase heen assessed
in the name of Mobson, and he has always kept the house
insured against fire and paid the insurance premiums. So
far as the abstract of title shews, the title to all these lots
Nos. 23, 24, and 25, is in the town site trustees, Mr. Brown,
Hohzon’s advoeate, stated, however, during the course of
the argument that a transfer had been executed by the trus-
tees to the deceased of lots Nos. 24 and 25, which the ad-
ministrator holds. T presume that a transfer was also ex-
ecuted to Hobson of lot No, 23, or he holds some document,
which gives him a good title in law or equity to that lot, as
his title thereto or ownership thereof has not heen disputed.
Hohson received some $350 in cash as rent from Gwynne for
the whole premises rented to him, and Gwynne also did some
elight repairs to the property. lots 24 and 25 were
gold at anction on 12th May last and realized $300. The
intestate died without any lineal descendants, but leaving
hrothers and sisters, one¢ of whom, Margaret MecCasten,
claims that they are entitled in distribution (with the hus-
hand), to a moiety of the surplus estate of the deceased.

It is claimed now on behalf of the husband, that the de-
ceased had no beneficial interest in the property, but that
under the circumstances there was a resulting trust, and
that he is the only person heneficially interested in it. The
general rule is quite clear that “ where a man buys land in
the name of another and pays the consideration money, the
land will generally he held by the grantee in trust for the
person who pavs the consideration monev:”  Lewin on
Trusts (8 Eng. ed.), 163: Storey Eq. Jur. (13 ed.), para-
graph 1201. But when the purchase is made in the name
of a child or wife or near relative, the payment of the pur-
chase-money is considered prima facie to he an advance:
Lewin on Trusts, 170, and Storey Eq. Jur., paragraphs 1202

and 1204, Tn either case, however, the presumption is cap-
able of heint rebutted hy surrounding and accompanying
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vircumstances, and by parol testimony. It may be estab-
lished, therefore, in the case of a purchase in the name of a
stranger that the payment was a gift, and that there was no
resulting trusf. It may be shewn in the case of a purchase
in the name of a child or wife, that it was not a gift, but
that a trust resulted: Fowkes v, Pascoe,t Marshall v. Crut-
well.*  The question ig one of intention: that i, what was
the intention of the person paying the money at the time
he paid it: Fowkes v. Pascoe, Marshall v. Crutwell®* and
Lewin on Trusts, 175, 1 was in hopes that T would be able
to establish l[\ the decided cases, that there was a I't'~l|“ill}.:
trust in this case. 1 am sorry to have to say that the authori
ties and the facts before me, force me to hold the other way.
The manner in which the administrator has presented the
facts to me absolutely prohibits my holding that he ever in-
tended, in paving the purchase-money, to vest the property
in his wife for his benefit.  For the reasons hefore stated, the
pavment and purchase must, it having been made for and
in the name of his wife, be prima facie taken to be a gift.
If it was intended to be a resultine trust. and for the hus-
band’s henefit, the onus is on him to shew it. That is, he
must shew that it was the intention at the time of the pur-
chase to ereate a trust.  And no person can possibly know
what the intention was hetter than himself, T am not pre-
pared to hold that, becanse Tobson has not stated under
oath, in 0 many words, that the purchase was intended to
he for his benefit, that T could not from the facts and eir
enmstances in evidence find such intention (although T.ewin,
at page 176, states that Tindlev, T..T.. in Es parte C'ooper,®
held that, “Where the parties to the transaction are alive
and give evidence there is no occasion to resort to any pre-
The diffieulty T have in finding that there was
is presented hy the affidavit of Hohson
nsed in showing canse against the chamber summons on the
application of Margaret McCasten, for an order that he file
an account of his administration,

simption ™),

a resulting frust

Now, as T have hefore
stated. Hobson wmust have known what hiz intention was
when he made the purchase, and if it was not intended as a
gift. the obvious answer to MeCasten’s application wonld

4 1. J. Ch. 367: 32 T.. T. 545: 23 W. R, 138
4 1. 1. Ch 504

. 20 Ea

L.R.10CK, §
lll\\‘_'b W. N. 96
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have been to set up that she was not interested, because the

deceased had no beneficial interest in the property, as she
held it in trust for her husband, and to have presented the
facts upon which he founded such claim. He does nothing
of the sort, he does not even mention in that affidavit the
fact that he paid the purchase-money. He does mention
the fact that he erected the dwelling-house at his own ex-
pense, but that fact alone would be of no avail to vest any in-
terest in the land in Mobson. But he goes further in that
affidavit, he presents facts to shew that he had been dealing
0 :|H«-|n|1li|1: to deal with the land, as if the beneficial in-
terest had been in the deceased. He states in effect that he
had attempted to sell it, evidently not for his individual
henefit, but for the benefit of the estate, and he offers to pay
%617 for the lots, if the C'ourt will allow him to do so. This
%617 evidently was to be for the benefit of the estate. Tf

¢ heneficial interest was in him and not in his wife,
why should he pay anything for it? TUp to that time no
idea had evidently entered his mind, that the purchase was
not intended as a gift, but was intended to be for his benefit,
And the only conceivable reason it appears to me why it did
not enter his mind was that there was no such intention.
Were it not for that affidavit, T think, T might have been
warranted under the authorities in finding that there was a
resulting trust: See Stock v. MeAvoy* With that affidavit T
cannot do =0, T must hold that the presumption that the
purchase was a gift has not been rebutted. Tt is true that
Hohsgon in his affidavit, used on passing his accounts, sete up
the fact that he paid the purchase-money, and his counsel
tlaimed that there was a resulting trust. Tt was, however,
in view of what had gone before then too late. Tt was evi-
dently an afterthought. T hold the administrator chargeable
with the property for the henefit of the estate,

Order accordingly.

‘42 I, J. Ch. 230; L. R. 15 Eq. 55; 27 L. T. 441; 21 W, R. 520.
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REX v. HINMAN.

Criminal law—Charge of perjury—No allegation of intention to mis-
lead—Appeal—No previous application for a reserved case,

The Court has no authority, under s, 744 of the Criminal Code, 18¢
to grant leave to appeal unless it is made to appear on the applics
tion that the trial Juc was refused to reserve a case upon the
questions sought to be raised by way of appeal

Held, also, following Regina v. Skelton,! that upon a charge of per-
jury it is unnecessary to allege any intent to mislead,

LEN BANC, 12th and 19th July, 1904.]

Statement \pplication on behalf of the defendant for leave to ap-
peal from a conviction for perjury, made hy Sirrox, CJd.
I'he charge upon which such conviction was made, is set
forth in the judgment. The motion was argued before WET-

MORE, ScorT, PRENDERGAST and NEwLANDS, JJ.

Argunient J. L. Fawcett, for defendant (appellant).
E. P. McNeill, for the Crown (respondent).,

The judgment of the Court was delivered by
|I.'il/1 July, 190).]

Scorr, J.:—This is an application for leave to appeal
from a conviction made by the Chief Justice whereby the
defendant was convieted ** For that he, the said Jesse Hin-
man, did commit perjury, when giving evidence on his own
behalf at the court-house in the town of MacLeod, in the
Judicial District of Southern Alberta, in the North-West
Territories, on or about the 8th day of March, A.D. 1904,
while he, the said Jesse Hinman, was heing tried for shoot-
ing with intent to do grievous bodily harm to Dennis Lynch
by swearing in substance and to the effect following: First,
that he, the said Jesse Hinman, did not strike Rattlesnake
Pete with a gun, and, secondly, that he the said Jesse Hin-

Judgment,

man never struck any person over the head with a gun.”
The grounds of the present application are:
1. That the charge is incuiticient in that it does not al-
lege an intent to mislead,
2. That the charge states no indictable offence.

'3 Terr. L.

R. 58,
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That the case ought not to have been left to the jury,
because there was not sufficient evidence to convict, the par-
ticulars of the insufficiency relied upon being set out in the
notice of motion.

It appears from the copy of the proceedings at the trial
filed on this application that, upon the defendant being
found guilty of the charge, his counsel moved in arrest of
judgment, on the ground that the charge contained no indict-
able offence, and that the motion was refused. It has not
heen made to appear on this application that the Chief
Justice has ever been applied to to reserve a case upon the
question of the insufficiency of the evidence, or that he has
refused to reserve that question. Such being the case, this
Court is of opinion that it is not authorized by section 744
of the Criminal Code, to grant leave to appeal upon that
fuestion,

This Court is also of opinion that the charge is not open
to the objection taken to it. Tn Regina v. Skelton,! the ques-
tion whether, upon a charge of perjury, it was necessary to
allege the intent to mislead was discussed, and it was held
to be unnecessary. The charge in this case appears to
answer the requirements of section 611, and in drawing it
the form FF. (e) in the schedule appears to have been
followed.

The effect of that section on the forme in FF., was also

Mscussed in the case referred to, and, according to the opin-
ion then expressed, the present charge appears to contain a
cufficient statement of the offence.

Application refused.

Suott,
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| REX v. THOMPSON (alias PETERSON).

i

'} Criminal law—FHvidence—Deposition taken at preliminary inquiry.
| In ovder that s. 687 of the Criminal ( , 18! can apply, to make

e preliminary inquiry

i admissible at the trial a de n at

i of a witness, since dec , the fact that the justice signed the

1! deposition must appear from the document itself and cannot be
proven by extrinsic evidence,

At a preliminary inquiry adjournments were made from time to time,
and the justice fter entering the adjournments as they respect-

ively occurred, 1ed his name to each, Except for a general head-

| ing to each day's proceedings, there was no caption to any deposi-
tion, and there were no signatures by the justice other than those
mentioned.

Held, that the deposition should be read together as one continuous

i

] .
| red on the document was not suffi-
| ; ) y that the deposition purported to be
i) signed by the justice, and it was, therefore, inadmissible as evidence
I 1 at the trial and a conviction based thereon was quashed.

i | [Ex BANC, 12th and 19th July, 190}.]
!

f

|
f Statement This was a case reserved for the opinion of the Court
(| en bane, by Wermone, J., before whom sitting without a
1 jury, the case was tried and the defendant convicted. The
‘ case reserved so far as is material to this report, was as
‘ follows:
| “ (Christian Thompson, alias Charles Peterson, was tried
before me without a jury, and convicted, at Yorkton, in the
Judicial District of Eastern Assiniboia, on the 10th and
11th May last, upon a charge of having on or about the 31st
day of December last, at Fort Pelly, in the said Judicial
District, stolen $960, from the person of one Peter Jenson.”
Peter Jenson, from whose person the money is alleged to
have been stolen, was sworn, and gave his testimony at the
preliminary examination, before the Justice of the Peace.
After that and before the trial before me, he died, which
was duly proved, Henry Christopherson, Esquire, was called

as a witness at the trial before me, and testified that he was
a Justice of the Peace, in and for the North-West Territor-
ies, and the justice who held the preliminary examination in r
this case. The deposition of Jenson was placed in his hands
and he testified that the writing of the deposition down to
the signature of Jenson was his (Christopherson’s) hand- 1

writing, and was the evidence of Jenson given at such pre- |




i G R

Vil | REX V. THOMPSON (ALIAS PETERSON). 189

liminary, and that the signature to it was that of said Jen- Statement.
<«on, and was signed in his (Christopherson’s) presence, that

such deposition was read over to Jenson before he signed
it, and that it was in the same condition as when it was so
signed by him.  Mr. Christopherson also festified that the
evidence of Jenson was taken in the presence and hearing
of the accused, that the accused was represented at the pre-

liminary by counsel, and that such counsel had the oppor
tunity of cross-examining Jenson.

The depositions of several witnesses were taken at the
preliminary, and that Jenson was one of them. There was
no caption to either this deposition of Jenson, or to those of
the witnesses generally examined at the preliminary in the
form preseribed by Form 8. in Schedule 1 of the C('riminal
C'ode, 1892, or anything of the like or a similar form.
There was no memorandum whatever signed by the justice
referring to the deposition of Jenson or the deposition of
any other witness or witnesses, who were examined at such
preliminary

The depositions generally were commenced and headed ag
follows :

“ A Magistrate’s Court held in Yorkton, on Monday the
20th day of February, 1904, hefore Henry Christopher-
son, J.P.

“The King v. Christian Thompson, alias Charles Pet-
i erson,

i “ Theft ™

“Court opened at 10 a.m.”

* Sergeant Junget, N. W, M. P., sworn, says:—

“ Peter Jenson, sworn savs,” and then followed the evi-
dence given.

During the progress of the examination as appears from
the depositions, the inquiry was adjourned from time t
time, and a memorandum of such adjournment was made.
I'he proceedings at the preliminary inquiry, including the
depositions of the witnesses examined, were taken on separ
ite sheets of paper, numbered consecutively from No. 1 in
lusive on, and the Justice after entering the adjournments

15 they respectively occurred, signed his name thereto in
every instance, except the one before the last: on that oc-
asion there was only an adjournment, but the proceedings
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of the last day followed it, and the Justice signed his name
to both the proceedings of that and of the preceding day.
The proceedings of the last day included a memorandum of
the Justice’s decision that the accused be committed for trial.
Nothing in connection with the inquiry was signed by the
Justice, except as hereinbefore stated. The deposition of
Jenson was tendered in evidence. I received it subject to
-»I)jw‘linn.

The question submitted for the opinion of the Court
f Appeal, is:

Was the deposition of Peter Jenson properly received in
evidence ?

Unless the deposition was properly admissible there was
no evidence to establish that any theft had been committed.

The question was argued before the Court, consisting of
R. B. Bennelt, for the accused.

J. T. Brown, for the Crown.
The judgment of the Court was delivered by
[19th July, 1904.]

NEwraNDs, J.:—The question to be determined in this
vase is whether the deposition of Peter Jenson should have
heen admitted in evidence.

It was proved at the trial that the deposition was taken
in the presence of the accused, and that his counsel had a
full opportunity of cross-examining the witness, and, there-
fore, the deposition would be admissible under section 687
of the Criminal Code, if it purported to be signed by the
Justice before whom the same purports to be taken. This
must appear from the document itself and cannot be proved
hy extrinsic evidence: Queen v. Miller,' Queen v. Hamil-
ton.?

The depositions taken in this case commence with the
words: “ A Magistrate’s Court, held in Yorkton, on Monday
the 29th day of February, 1904, hefore Henry Christopher-
son, J.P.”

4 Cox C. C. 166
*2 Can, C. C. 390
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Apart from the above statement, there is no com-
mencement or caption to the deposition of Peter Jenson,
but at the end of each day’s proceedings the Court was ad-
journed to a fixed date, and each subsequent day’s proceed-
ings is commenced on the date to which the Court was ad-
journed, so that the depositions may be taken to be a con-
tinuous document, and should be read together. It is fur-
ther required by section 687 of the Code, that the deposition
before it is admissible must purport to be signed by the
Justice before whom the same was taken. This signature is
for the purpose of authenticating the deposition of the wit-
ness.  Section 590, sub-sec. 5, provides that the signature
of the Justice may be either at the end of the deposition of
each witness or at the end of several or of all the depositions
in such a form as to show that the signature is meant to
anthenticate each separate deposition,

The deposition of Peter Jenson is not signed by, the
Justice, nor is there any certificate at the end of the deposi-
tions in the Form 8. in the Code, or to that effect. The
only signatures are at the end of each day’s proceedings, and
do not appear to be placed there for the purpose of authenti-
cating the depositions of the witnesses, hut to he for the pur-
pose of chewing that the Court was adjourned to a fixed
date, and at the end of the depositions to shew the action
the Justice took in the matter. Tt cannot, therefore, be said

that the deposition of Peter Jenson purports to be signed by
the Justice before whom it was taken, and no extrinsic evi-
dence can be admitted to prove that fact under section 687 :
it cannot, therefore, be admitted under that cection.

\lthough a deposition may not be admissible under sec-
tion 698, it may still be admissible, if it is proved affirma-
tively that the Justice in taking the same complied with all
the provisions of the law. These provisions are set out in
section 590 of the Code. Tn this case it was not proved that
hese provisions were complied with, no evidence heing given
hat the deposition was signed hy the witness and Justice, the

icensed, witness and Justice being all present at the same
me,

I' am, therefore, of the opinion that the deposition of
Peter Jenson was not admissible under the provisions of

ection 687 of the Code, and that as it was not proved that
)

the provisions of section 590 had bheen complied with

Judgment

Newlands, J.
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it should not have been admitted in evidence, and that,

Newlands, J. therefore, the conviction should be quashed, and the ac-

Statement

cused discharged.

Conviction quashed.

FLEMING v. McNEILL,

Trespass—Digging and removing coal—Measure of damages—Wryongful
and wilful acts—Res judicata

A wilful trespass means a deliberate trespass by a person who commits
it intentionally with a knowledge that he has no right whatever

to do the aet,

assessing dam s for trespass the milder rule should be applied
nunless the contrary be shown.

Judgment of Sirron, C.J., varied

[N BaNC, jth, Gth, Tth July and 16th October, 1903,]

In

An appeal by the plaintiffs from the decision of Stp-

rox, ('
T

spect of alleged trespasses committed by the def

entering the plaintiffs” lands and digging and taking away

action was for an injunction and damages in re-

ndants in

coal therefrom. 'T'he statement of claim alleged that the de-
fendants wrongfully and wilfully entered and trespassed
upon the plaintiffs” lands and dug and removed coal there
from, and converted the same to the defendants’ own use.

The action was tried before MceGuige, Cul., sitting with
a jury, on the 31st July and the 1st of Aungust, 1902, At
the close of the case the learned trial Judge ruled that there
wag no evidence to go to the jury in support of the defend
ants” defence, and withdrew the whole case from the jury,
and directed a reference to the Clerk of the Court. to ascer-
tain the amount of the plaintiffs’ damages, and in pursuance
thereof a formal order was settled hy the opposing counsel,
and issued out of the Court, paragraph 1 of which order was
in the following words:

“This Court doth declare, order and adjudge that the
plaintiffs are entitled to recover damages from the defendants,
for and in respect of the wrongful and wilful trespass and
conversion complained of in the plaintiffs’ statement of elaim.

“ And this Court doth further order and adjudge, that it
he referred to Lawrence J. Clarke, the Clerk of this Court,
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at Calgary, to ascertain and report all the damages occasioned
to the plaintiffs by said trespass and conversion, up to and
including the date of the said clerk’s report.”

The Clerk heard evidence on the question of damages
and then by consent, the evidence was submitted to Srrron,
(), (successor to McGuirg, C(.J., who had in the inter-
val resigned his office), who gave judgment, awarding the
plaintiffs $1,680.20 damages. From this judgment the plain-
tiffs appealed. The appeal was argued before WeTMORE, J.,
Scorr and PreNpErGasT, JuJ., on the 4th, 6th and 7th July,
1903,

N. D. Beck, K.C., for plaintiffs (appellants).
J. A, Lougheed, K.C., for defendants (respondents)

The judgment of the Court was delivered by
[16th October, 1903.]

Weryore, J.—The defendants attempted to set up at
the argument of this appeal that the learned trial Judge erred
in halding that there was no evidence to go to the jury,
m the part of the defendants to support their right to
the coal taken, and that there was, therefore, a mistrial.
We held that thix point was not under the circumstances
of the case open to him. The first question then that
thi= Court has to consider is what rule should be applied
in assessing the damages. 1 have come to the conclusion
that the language of paragraph 1 of the formal order of
the Court of 1st August, 1902, does not preclude the de-
fendants from setting up that the milder rule for assess-
ng damages in cases of this nature should be applied.
he  language of that paragraph is as follows: “This
C'ourt doth declare, order and adjudge that the plaintiffs are
entitled to recover damages from the defendants for and in
espect of the wrongful and wilful trespass and conversion

mplained of in the plaintiffs’ statement of claim.> Tt
urged on behalf of the plaintiffs, that the use of the word

vilful ™ was an adjudication that the trespass complained

© was wilful and therefore that the stronger rule for assess-
damages should be applied. T ecannot agree with that
ntention,

VOL. V1L, T, L. REPTS.—13
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In the first place, there is nothing in the judgment of
the trial Judge which pronounces on the character of the
trespasses in any way. As a matter of fact that question
does not appear to have been argued before him or brought
under his notice at all.

The evidence before the trial Judge presented, to say
the least, ample scope for discussion as to whether or not
the trespasses were of such a character that the sterner ruie
for measuring damages should be applied. Knowing the
care which the trial Judge always brought to bear upon any
matter that came-under his consideration, I cannot bring
my mind to believe that he would come to a conclusion as to
the character of the trespasses without giving an opportunity
to have the question thoroughly discussed. It does not seem
to me altogether clear that the word *“wilful ” in the order
does, under the circumstances, necessarily imply that the
trespasses were of such a character that the sterner rule for
measuring damages must be applied. The defendants delib
erately entered the plaintiffs’ lands and dug and took away
the coal. They did this fully intending to do it, There
was no mistake on their part as to this. Therefore, this
act may in that sense be said to he wilful. In In re Young
& Harstons Contract, Bowen, 1..J . defines the word “ wil
ful ” as generally used in Courts of law as follows: “Tt
implies nothing blameable, hut merely that the person of
whose action or default the expression is used, iz a free
agent, and that what has been done arises from the spontan-
eous action of his will. Tt amounts to nothing more than
this, that he knows what he iz doing and intends to do
what he is doing and is a free agent.” But a person may
“wilfullvy ” do the act in question in that sense, but mav
at the same time do it in the bona fide helief that he has
the right to do it, and if he has such bona fide belief it may
happen that the case wonld be one in which the sterner rule
wonld not be applied. Martin v. Porter? seems to he the
principal case relied on for applving the sterner rnle where
the trespass is wilful. T think, however, the tendenev of later
decisions is to interpret that wilfulness to mean a deliberate
trespass by a person who commits it intentionally with a

154 1. J.Ch.1144: 31 Ch. D. 168;: 03 I.. T. 837;: 34 W. R. 84;

650 J. . 245
S M. & W.352;: 2 H. & H. 70
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knowledge that he has no right whatever to do the act. For
instance, in Job v, Potton,* we find Bacon, V.-C.,, laying
down the following:* “If a wrongdoer does an act, which
if it were the case of a chattel, and capable of sustaining an
indictment, would amount to larceny—then the most rigor-
ous mode of taking the accounts, is that which is adopted
against him.”™ In The Union Bank of Canada v. Rideau
Lumber ('0.,° the allegation in the statement of claim was
that the trespasses were “ wrongfully and wilfully” com-
mitted, The formal judgment drawn up and settled, stated
that * this Court doth declare and adjudge that the plain-
tiffs have the right to recover damages from the defendants
in respect of the matters complained of in the plaintiffs’
tatement of claim,” and it was referred to the Master to
rtain the value of the timber, and the Master treated
matter ag open and reached the conclusion that the tres
passes were not wilful, but rather innocent, or inadvertent,

I applied the milder rule of assessment. The

report was
aled from, and Lount, J.. held that the damages should

sed on the footing that the trespasses were “ wrong-

I and wilful.” TMis decision was appealed to the Court of
L L .l‘.

and the decision of that Court was given by Garrow,
J.A. who is reported as follows, at page : “In the rea-
ms for his judgment the learned Judge (Lount, J.), ap
irently held that the nature and quality of the trespasses
(uestion were res judicata by the judgment pronounced
the trial, a conclusion which with deference T am inclined
doubt.” Tn this case the Court of Appeal held that the
should be applied, because the evidence dis-
ed that the trespasses were “wrongful and wilful,” but
appears from the quotation T have made, if the con-
had appeared by the evidence, it was, to say the least.
btful whether they would not have upheld the Master’s
port, notwithstanding the form of the order.

ner rule

In view of
e circumstances of this case and a consideration of the
orities T have referred to, T have come to the conclusion
at in settling the order in question the words “wrongful

I wilful trespass and conversion  therein were used merely
words of description, echoing the language of the state-

44 1. J.Ch. 262: T. R.20 Eq. 84: 32 T.. T
“At p. 97 of T.. R. 20 Eq
'40.L. R. 721,

110; 23 W. R, 588,
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ment of claim, and without the intention of so describing
the character of the trespass that the sterner rule for meas-
uring damages must necessarily be applied. It was, there-
fore, open to the present Chief Justice to consider whether
the milder rule for assessing damages should be applied, and
if the evidence warranted it to apply it. The learned Chief
Justice has found that the milder rule should be applied,
because the defendants worked under a mistaken idea ** that
they were entitled to enter upon the said land.”

I am very much impressed with the remarks of Fry, J.,
in Trotter v. Maclean,® where, after quoting with approval
the observations of Lord Hatherley in Jegon v. Vivian,” he
remarks a. follows:® “ Those observations are very material
in two ways. In the first place, they express the view of the
Lord Chancellor, that the milder rule is to be assumed when
the propriety of applying the contrary rule is not shewn and

they throw the burden on him who asserts that the severer
rule ought to be applied.” T am prepared to follow what is
there suggested, and the evidence does not satisfv me that
this is a case to which the severer rule should he applied to
all the trespasses complained of. T am of opinion, to use the
of Lord Hatherley in Jegon v. Vivian® that the

langus
defendants had® “a reasonable colour of title on which they
might proceed,” and so were not wilful wrongdoers in the
sense that they were aware that they had no right to do
what thev did do. This is true down to the 1st August.

I am of opinion, however, that fixing the damages on a
bagis of 20 cents a ton royalty, cannot he supported. Under
the circumstances of this case and under the anthorities the
measure of damages should he the value of the coal at the
mouth of the mine, less the cost of digging it and transport
ing it there as a merchantable article, and hy diaging it |
mean, hewing it, as it is expressed in some of the cases, In
getting at this cost of digging and transporting it is not
correct to charge the expense of maintaining and manazing
the defendants® company, and the pavment of its officers.
The company and its machinery for its government and
management was ereated with a view of carrving on its leciti

49 1.. J. Ch 13 Ch, DL 574 4 T. 118: 28 W, R. 244
TASTH 40 I, J. Ch, 389 L. R, 6 Ch. 742, 760; 19 W, R. 365
S At p. 58T of 13 Ch. D,

*See p. 307 of 40 1., J. Ch
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mate work, not for the purpose of committing acts of tres-
pass, no matter how innocently done, and the cost of such
government and management must be charged against its
legitimate work. In so far as the trespass is concerned the
defendants stand as an individual, and have a right to deduect
from the value at the mouth of the mine, what it actually

nrsed and paid out to the men who went in and actually

lid t)

work and committed the trespass, and what was
dishursed as incidental to such work.

The value of the coal at the mine’s mouth, less the cost of

rand transporting it there, was ¥4 cents a ton. The
oal taken down to 1st August was 6,108 tons, which at

1 ocents a ton amounts to $4.519.92,

I'he trespasses after the 1st Angust were deliberately and
wingly wilful on the part of the defendants. The judg-

of MeGuire, CL., was delivered on that date, and it is
ssible to hold that after that date they could have bona
imagined that they had any rights as to the coal taken
that date. They are liable for the value of the coal at
mouth of the mine less the costs of transportation only,

$3.05 a ton, The «

fendants after 1st Angust took out
. which at $3.05 a ton amounts to $6,993 This

he total damages which the plaintiffe are entitled to

293 tons

4-!.
os 1

er in respect of the trespasses in taking the coal
5 The order appealed from will he varied by
nging  the fignres “%1,680.20 " wherever

they ocecur
erein to “$11,513 57 and the defendants will

pay to
intiffs their costs of this appeal.

Ovrder appealed from varied with costs.
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SJOSTROM v. GALE.

Practice—Setting aside judgment-—Irvegularity— Aflidavit of serviee
Evidence,

Evidence given by affidavit stands on the same ground as evidence
given in any other way, so that an aflidavit need not of necessity be
altogether disregarded merely 1 1se of an erroneous statement
therein either by accident or «

[Wervone, J., I8th November, 190}

Application by Chamber summons to set aside a judg-
ment. The points raised are set forth in the judgment
J. T. Brown. {or the motion,

E. L. Flwood, for plaintiff, contra.

Wersone, J.~—This is an application to set aside the
judgment on the ground of irregularity, and failing that to
let the defendant in to defend on the merits, The irregu-
larity complained of is an alleged defect in the affidavit of
service of the writ of summons, The affidavit alleges that

the writ was served on the 28th day of June, one thousand
eight hundred and ninety-four. The writ was issued on the
31st May, 1901 There is no doubt that the writ was served
on the 28th June last, as appears by affidavit of the defend-
ant himself. The error is undoubtedly a clerical one, and
was due to the fact that the officer serving the process made
use of an old form of affidavit, which was printed “one
thousand eight hundred and ninety ,7 leavine a blank
for the rest of the year to he filled in It is contended by
Mr. Brown for the defendant. practically, that this error
makes the affidavit a nullity, just as if a blank affidavit had
been filed.

I have come to the conclusion that this view cannot pre-
vail. As stated, the error in the affidavit is evidently a
clerical error: it is utterly impossible that the defendant
could have intended *“ one thousand eight hundred and ninety-
four,” because that was ten years before the issue of the writ.
Evidence by affidavit stands on the same ground as evidence
received any other way. There may be an erroneous state-
ment by accident, or possibly intention, hut it does not follow
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that the whole evidence is therefore to be disregarded alto-
gether.  Now, making allowance for the clear fact that ilis
was a clerical error, we have it established that the party was
served in the month of June, and looking at surrounding
circumstances, especially the date of the issue of the writ,
there could be no other June except June, 1904: and the
words “one thousand eight hundred and ninety-four” can
he read as surplusage, and 1 could read the affidavit just as
if he stated that he had served the defendant in the month
of June: if he had so sworn there is only one June which
would he applicable, which would be last June. T cannot
therefore treat this affidavit as no affidavit whatever, and it
I do treat it as an affidavit there was an affidavit of serviee
on file to comply with Rule 89 of “The Judicature Ordin-
ance.” The defendant therefore faile on this ground, but I
think there is sufficient to allow him to defend upon the
merits: he has at any rate established the right to set up a
partial defence to the claim

The order, therefore, will he that the judgment be set
aside, and the defendant allowed to file an appearance and
defence within fourteen days. The defendant must pay the

costs of entering judgment and execution and of opposing
this motion : but, in view of the fact that there has been very
great carelessness on the part of the plaintiff, which invited
this application, T will lump those costs at thirty-seven dol-

loxa
Iars,

Order accordingly.
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PINKI v. THE WESTERN PACKING CO. OF CANADA,

Practice—lssue of writ in awrong judicial district—Jurisdiction of
Nupreme Court—Conditional appearance,

Notwithstanding that the rules of Court do not provide for a condi-
tional appearance, a defendant may nevertheless appear under pro-
test and thus save any rights that would others be waived, The

ound of protest, however, should be specifically stat

An unconditional appearance by the defendant to an action instituted
in the Supreme Court, but entered in the wrong judicial distriet,
waives the defect

[WErMORe, J., 2nd June, 1904.]

The plaintiff sued the defendants in the Supreme Court

of the North-West Territories, Judicial District of Eastern

Assiniboia,  "T'he cause of action arose and the defendants car
vield on therr husiness within the Judicial Distriet of Western
Assiniboia.  The action, therefore, should have been entered
in that Judicial District. The defendant appeared to the

writ under protest, but the protest was confined to the ques-

tion of service of the writ of summons he defendant, by

the first paragrapli of his defence, objected to the jurisdie-
I I / b

tion of the Con

t to entertain the action ;llli‘ ”H‘ l'lll’\ll“"
was, by the consent of the parties, embodied in a stated case
and argued before Wersmore, J., sitting in Chambers. The

learned Judg

after argument, reserved his decigion and
subsequently delivered the judgment now reported.
E. L. Elwood, for t
E. A C. McLorg, f

1e plaintiff.

the defendant.

Wersore, J.—My judgment must be for the plaintiff
upon the question of law raised by the special case herein,
This action is for a debt for goods sold and delivered, mone

paid, services performed, commission, ete., and is what was
known under the old practice as a transitory action,
The Superior Courts of Common Law in England had, on
the 15th July, 1870, jurisdiction over causes of action of
such a character, and, therefore, the Supreme Court of
these Territories has jurisdiction over such actions by virtue
of section 48 of The North-West Territories Act. Section
t of The Judicature Ordinance, which provides that © Suits
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ghall be entered, and unless otherwise ordered, tried in the
judicial district where the cause of action arose or in which
the defendant or one of several defendants resides or carries
on business at the time the action is brought,” merely regu-
lates the procedure.  (‘ases may arise where neither the cause
of action may be said to have arisen within the Territories
and where the defendant, or none of them, if there are several,
re<side within the Territories, Take for instance the case

a promissory note made in Chicago and payable there,
and default in payment. It could not be successfully con-
tended that the Superior Courts of Common Law in Eng-
ind would not have jurisdiction over the subject matter
provided that the party in default came within the jurisdie
tion, even for a temporary purpose, and could be served with
process.  Therefore, the Supreme Court of the Territories
would have jurisdiction in a similar case ;nrn\ulml the party

n default came within the Territories for a temporary pur-

Pt It conld not be said, however, that in such case the
party was a resident of any part of the Territories. Some
question might possibly arise as to what judicial district or
deputy clerk’s district the action should he commenced in,
but no question could be raised as to the jurisdiction of the
Supreme Court of these Territories in the matter. The Act
Parliament has conferred the jurisdiction by the section
I have referred to, and the Legislative Assembly has no
power to take it away, and, in my opinion, has not attempted
fo do so. 1In the cases provided for in section 4 of the Or-

nee, the action must be entered as provided in that sec-
tion. and the omission to comply with the Ordinance in

it respect is merely an omission to comply with the pre-
scribed procedure,  Cases that do not come within the sec-
tion are not embraced by it, and T am not concerned at
present as to what the correct practice in such cases
should be.

For the purpose of deciding the question of law raised
I must assume that paragraph one of the statement of de-
fence is true, that is, that the defendant company carries
m business at Medicine Hat in the Judicial- District of

Western Assiniboia, and that the cause of action, if any,
arose there.
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In my opinion the defendant, by appearing, has waived
the error in bringing the action in the Judicial District of
Eastern Assiniboia, and submitted to the jurisdiction of the
last named District Court. Possibly this may not be the
correct way of expressing it. It seems to me that the ques-
tion is not one of jurisdiction at all. The Supreme Court
of the Territories has jurisdiction, and each District Court
is merely a branch of the Supreme Court. The question
rather is, in which district of the Supreme Court should the
case have been entered? 'The Ordinance lays it down by
way of procedure that it should have been entered in the
District of Western Assiniboia, and, therefore, it was irregu-
lar to enter it in Eastern Assiniboia, and the defendant has
waived the irregularity by appearing. Under the old prac
tice a party by appearing to the action took a step in the
cause and waived any irregularity there might have been
prior to such appearance. The practice in cases where the
party wished to object to the irregularity of the writ of
service of it was to enter a conditional appearance, and

then apply {o set the writ of service, as the case might be,

aside. In order to avoid the necessity of entering a condi
tional appearance, at any rate when the application was to
set aside the services of the writ, Rule 30 of Order XII. of
the English Rules was promulgated, which provided that
a defendant should be at liberty without entering a condi
tional appearance, to move to set aside the service of a writ
or notice of the Court or to discharge the order authorizing
the service, and what is now Rule 87 of The Judicature
Ordinance was enacted, which provided that a defendant,
before appearing, might be at liberty to apply to set aside
the service of the writ or the order authorizing service or
the writ itself on the ground of irregularity.  Neither of
these provisions, however, take away the rule that prevailed
prior to their promulgation or enactment, that if an un-
conditional appearance was entered the irregularity would
be waived thereby. T do not lay it down that the defendant
in this case could not have caused such an appearance to be
entered as to preserve its right to object to the action being
entertained by this Court,

[t has been urged that there is no provision for entering
a conditional appearance, that the English Rules of Court
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do not provide for such an appearance, and there are cases Judgment.
in which it is o laid down; and it was also urged that the wetmore, J.
rules prescribed by the Ordinance do not contain any pro-
vision for a conditional appearance. But there are cases
which lay it down that the party may appear and at the
same time protest either on a separate document or on the
face of the appearance, and so save the right. I refer to
Frith v. De las Rivas,* Moyer v. (lautie? and “ The Vivar®.
In most of the cases of a similar character to these the ques-

tion arose with respect to the jurisdiction over the person of
1 the defendant, and it was contended that by appearing the
defendant had waived the question and submitted to the
jurisdiction. The Courts held that by appearing under pro-
test there was no waiver. The inference would be that if
the appearance had not heen under protest the question
would have been waived.

The defendants contend that they did enter an appear
ance in this case in such form as to save their right. I am
of opinion that this is not correct. The appearance was as
follows: “ Enter a conditional appearance for the defend
ants, who carry on business at Medicine Hat in the Western
Judicial Distriet, under protest to service in this action
effected of the writ of summons herein.”

In all the cases 1 have before referred to the protest was
to the jurisdiction. TIn this case the protest is merely to
the service of the writ of summons. The appearance, there-
fore, is only conditional or under protest as to the service.
There ig no protest to the jurisdiction. There will be judg-
ment for the plaintiff on the special case, and the first para-
graph of the statement of defence will be struck out, and
the defendants will pay the plaintiff’s costs of and incidental
to the special case and the hearing and judgment thereon.

Order accordingly.

408 '(1803) 1 Q. B. 768; 62 L. J. Q. B. 403; 69 L. T. 383; 41 W. R.
03,

*7 Times Rep, 40,

'2P.D.29: 35 L.

2: 260 W. R. 453.




204

Statement,

Argnment

Judgment,

TERRITORIES LAW REPORTS, [vor

FITZSIMON v. WALKER,

Principal and agent—Commission on sale of land—Quantum meruit
Costs,

The defendant listed with the plaintiff, a real estate broker, for sale,
a half section of land on the terms that the plaintiff should be paid
a commission on the amount of such sale, The amount of the sale
price was not stated, but the plaintiff was not to sell for less than
$10 per acre without the defendant’s consent. I'. having through
hix agent G, applied to the plaintiff for a statement of farms he
had for sale, the plaintiff furnished G. with a number of state-
ments, including one respecting the defendant’s farm, quoting the
price at $10 per acr I'. was aware, from other sources, that
the defendant’s farm was for sale and had at different times been
over the defendant’s farm, but nevertheless he, shortly after receiv
ing the statement furnished by the plaintiff 1o went out and
inspected the defendant’s farm, informing the defendant that the
plaintiff had sent him there and showed to the defendant the state-
ment furnished to G, by the plaintiff. I’ did not then purchase the
farm, but subsequently negotiations were renewed divectly with the
defendant resulting in a sale to . for $2.600. At the trial P
testified that he was influenced to go out and inspect the defendant’s
farm by the information supplied by the plaintiff to G

Held, that the plaintiff was entitled to recover the reasonable value
of his services, what he had done having led to the sale

[Wersmore, J., 27th February, 190}.]

Trial of an action hefore Wersmorg, J., without a jury.
The facts are set forth above and in the judgment.

J. T. Brown, for the plaintiff,
E. L. Elwood, for the defendant.

Wersone, J.—I find as a matter of fact that
the defendant listed the land mentioned in the state
ment of claim with the plaintiff, a real estate broker, to
effect a sale thereof. At first such land was listed to realize
from any sale thereof a stated price to be paid to the defend-
ant, that is, it was not fo he sold at a less price, and the
plaintiff was to have for his services any amount he might
effect a sale for, over and above that price. No sale was
effected under that arrangement.  After this, however, the
defendant put $10 an acre on the property (it was a half
eection and the price at that figure would he 200), and
the plaintiff was to have for his services, if it =old at that
price, a commission of five per cent. This arrangement was
contained in a letter from the defendant put in evidence at
the trial. This letter was not dated, hut it ‘was written some-
fime in September, 1902, There is no doubt that the ar-
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rangement contained in that letter was a special one. The Judgment.
letter was written in answer to a letter from the plaintiff Wetnre, J,

to the defendant. There was a prospect of the property
being sold through a firm of brokers in Winnipeg, and the
defendant, by this letter, fixed the price of the farm at $10
an acre, and agreed that if it was sold for that price in the
manner then contemplated, the firm of Winnipeg brokers
and the plaintiff were each to receive a commission of five
per cent,

I am not prepared to find or hold that this was an express
agreement to pay the plaintiff five per cent. commission upon
any price the land was sold for through the instrumentality
f the plaintift.  But I do find and hold that from the time
thig letter was received by the plaintiff in September, 1902,
the plaintiff was entitled to be paid by commission upon the
amount the property sold for if effected through his instru-
mentality, and the arrangement as to being paid by what-
ever he might realize over and above a stated price was at
an end. The plaintiff was not at liberty to sell this property
without the consent of the defendant, at a less price than
$10 per acre. But I have no doubt whatever if the sale had
heen made by the plaintiff and with the consent of the de-
fendant for a less gum than $10 per acre the plaintiff would
have heen entitled to his commission on the selling price.

I find that thiz land being so listed with the plaintiff
under the arrangement existing after the receipt of the
letter in September, 1902, that the purchaser of the land,
Piercy, through his agent, Garner, applied to the plaintiff
for a statement of farms he had for sale in the vicinity of
Wapella, and the plaintiff furnished him with a number of
statements, and among others with one respecting the de-
fendant’s farm, specifying the land, the situation of it, the
number of acres cultivated, the number of acres fenced, the
number of acres of unbroken land capable of heing broken,
the quantity of standing timber, the buildings, number of
wells and quoting the price $10 per acre. Piercy, as Garner
notified the plaintiff he intended doing, after he got these
statements, went to Moosomin for the purpose of inspect-
ing a property there which he had heard of, but this pro-
perty not heing satisfactory, Piercy very properly went to
the plaintiff and notified him that he was going out to




206

Judgment

Wetmore, J

TERRITORIES LAW REPORTS, l\'UL

inspect Walker's place, It seems to me it makes no differ
ence whether this notice was given in consequence of a
question asked by the plaintiff or whether it was volunteered
by Piercy. The plaintiff at once offered to drive him out,
but Piercy declined for the reason, as he stated, that he had
a horse and rig of his own, that he was going out to Lis
father-in-law’s, Garner's, that night, and as the property
in question was only a mile distant from Garner’s, he would
go over himself, whercupon the plaintiff very naturally told
him to inform the defendant that he had sent him. T think
that this was quite natural in view of the fact that the plain-
tiff would naturally suppose or would have a right to sup-
pose that Piercy was going there in consequence of the in-
formation le had received from him contained in the state-
ment handed to Garner Piercv, when he went to the de
fendant, informed him that Fitzsimon had sent him there,
imd showed him the statement he had received from Fitz-
gimon And Piercy swore that “he was influenced to go
out to see this particular farm by having the particulars
and knowing the price,” and he swore that he meant “ by

having the particulars ™ the information respecting this pro

perty contained in the statement furnished by the plaintiff
to Garner

I find under these facts, to use the language of Brett,
L.J., in Wilkinson v. Alston,* that the plaintiff introduced
the property to the notice of Piercy and that Piercy pur-
chased it in consequence of that introduction. 1 also draw
languaze of Bramwell, T1.J., in the same
12, In Green v. Bartlett? the head-note is

ittention to th

{ at Iirl!“
as follows: “The plaintiff, an auctioneer, was employed by
the defendant to sell an estate for him upon the terms that
the plaintiff should be paid a commission on the amount of
such sale. The plaintiff advertised the property and put
it up for sale by auction, but without being able, then, to
obtain a purchaser for it. The estate was, however, shortly
afterwards sold by the defendant himself hy private contract
to a person who had attended the sale hy auction and had
first learned of the estate heing for sale by seeing the plain-

I. T.304; 44 J. I. 35, C. A.

321.3.CP, 201; SL. T

W. R. 834,




ViL | FITZSIMON V. WALKER,

tifl’s advertisement of it. During the negotiations ‘with
the purchaser, and before completing the sale to him, the
defendant withdrew the plaintiff’s authority to sell the
cstate: Held, that the plaintiff was, nevertheless, entitled
to the commission agreed to be paid on the sale, the rela-
tion of buyer and seller between the defendant and the pur-
chaser of the estate having been brought about by what
the plaintift had done.” That head-note sets forth the effect
if that decision. T also draw attention to the observations
f the Judge in Prickett v. Badger.?

It was urged that the plaintiff was not entitled to com-
mission unless he sold the property at $10 an acre, or the
property was sold at that price. In Mansell v. Clements,®
he property was listed with the broker, the plaintiff, at
22001 the property was, however, sold through another
crson than the plaintiff by the defendant for £1,700; the
Court, however, refused to set aside a verdict for the plain-

' for his commission on the £1,700. In that case the
property was placed in the plaintif’s books for sale by in-
struction of the defendant, and all the plaintiff did was to
rive cards fo view the premises,  One Upton, being desirous
of purchasing property in the neighbourhood, saw a board
containing a notice that this property was for sale and
referring him to one Phillips (not to plaintiff at all). Upton
then went to the plaintiff’s office and enquired what houses
were to be had in the neighbourhood ; a clerk there gave him
cards to view five different houses, the defendant’s property
being one of them. The back of the card contained particu-
lars of price, rent, fixtures, ete. Upton visited the premises
i was shown over them by defendant’s agent and offered
CLI00 for them: the negotiation, however, failed at that
fime, but was afterwards re-opened and a sale completed for
£1.700, Upton swore that when he left the property on the
first accasion, that is, before he went to the plaintif’s office,
he abandoned all notion of purchasing the property, think-
ng the price would exceed his limits, but when he learned
vhat was asked for it he determined to go there again. The
following question was put to him by the Judge: “ Would

‘1 C. B. (N.S) 96; 26 L. J. C. I. 33; 3 Jur. (N.S.) 66; 5
W. R. 117,

‘I. R. 9 C. P. 139.
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