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MEMORANDA.

On 8th October, 1906, Thomas Cooke Johnstone, Esquire, 
and Charles Allen Stuart, Esquire, were appointed puisne 
Judges of the Supreme Court of the North-West Territories.

On 16th September, 1907, Chief Justice Sifton was ap­
pointed Chief Justice, and Justices Scott, Harvey and Stuart 
were appointed puisne Judges of the Supreme Court of 
Alberta.

On 16th September, 1907, Honourable Mr. Justice Wet- 
more was appointed Chief Justice, and Justices Prendergast, 
Newlands and Johnstone were appointed puisne Judges of 
the Supreme Court of Saskatchewan.



ADDENDA.

Page 97—Elliott v. Gibson.
The Court was composed of Wetmore, Scott and 

Prendergast, JJ.

Page 164—Aylwin v. Robertson.
The Court was composed of Sifton, C.J., Wetmore 

and Prendergast, JJ.

Page 190—Rex v. Thompson (alias Peterson).
The Court was composed of Sifton, C. J., Scott, 

Prendergast and Newlands, JJ.
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FRASKIi ET AL. v. KKSTROM AND MASSEY. Claimant.

Practice — Sheriff's interpleader —■ Notice to ixccution creditors of 
claimant's claim—Sheriff interpleading without allowing reason­
able time to execution creditor to investigate and admit—Object 
of sheriff'« interpleader—Costs.

It is not sufficient for a sheriff to wait merely the four days allowed 
hy law after giving notice of the claimant's claim, hut the sheriff 
must, before interpleading, allow a reasonable time to the execu­
tion creditors to investigate the claim of the claimant and admit 
or dispute the same.

The object of sheriff's interpleader proceedings discussed.
[Wktmore, J.; April 20. 1000.

Sheriff’s interpleader. On the return of the summons the 
plaintiffs’ counsel objected that reasonable time had not been 
allowed to admit the claimant’s claims before the deputy 
sheriff issued the summons.

D. Jf. Cole, for the deputy sheriff.
E. L. El wood, for execution creditors (plaintiffs).
•/. T. Brown, for execution creditors (plaintiffs).

Wktmore, J.—On the 17th March the deputy sheriff at 
^ orkton mailed to the plaintiff’s advocates at Moosomin 
notice of the claimant’s claim. Knowing as I do how the 
mails are dispatched, and when they arrive at Yorkton, this 
notice would not leave Yorkton until Monday morning, the

Statement.

Argument.

Judgment.

VOL. VII. T. L. REPTS. t
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Judgment. 19th. The plaintiff’s advocate did not receive it until Tues- 
Wetmore, ,1. day, the 20th. He must have received it after the mail was 

dispatched from Moosomin to Birtle. It could not he an­
swered by return mail. The four days prescribed by little 
432 would not commence to run until" the 20th, when the 
notice was received hy the sheriff's advocate ; they had 
therefore all of the 24th March to serve the deputy sheriff 
with the notice prescribed by that rule. The four days could 
not commence to run from the day the sheriff mailed the 
notice. Now, assuming that the answer to the notice (if any 
answer were given) was to arrive by mail, and in view of the 
fact that no mail arriving at Yorklon after Ï p.m. on Satur­
days is delivered until Monday morning, 1 do not see how it 
was possible that the deputy sheriff could expect to receive bv 
mail anv answer to his notice before the mail was delivered on 
Monday morning, the 26th March, because the mail would 
not arrive at Yorkton before 11.30 p.m. on Saturday night. 
As a matter of fact Mr. Kluood, one of the plaintiff’s advo­
cates, promptly on receipt of the notice and on the very day of 
its receipt, mailed to the deputy sheriff a letter in respect to 
the claims which I will refer to hereafter, and the deputy 
sheriff received that letter on the 26th. as lie would according 
to my conclusions in due course; he could not have got it 
before. 1 am at a loss to conceive how the plaintiff's advocates 
could have lieen more prompt in the matter thar they were, 
unless they used the telegraph ; that, however, is a very expen­
sive method of forwarding notice, and in many instances 
would be a very inconvenient way of doing it. This, I think, 
may be well illustrated by the circumstances of this ease. 
The deputy sheriff seized a great quantity grid variety of 
stuff; a large portion of it was claimed by the Massey-IIarris 
Co., a large portion was claimed by the defendant, the execu­
tion debtor, as exemptions; a large portion was claimed by the 
execution debtor’s wife as her separate property. Two horses 
and a hull were claimed by Thomas H. Carry & Co., and a 
filly and pony were claimed by Giffard Elliott. The matter 
of admitting or disputing such claims I can readily conceive 
might involve lengthy correspondence which could not con­
veniently he carried on by wire. The deputy sheriff states in 
his affidavit in substance that he gave the plaintiff’s advocate 
a reasonable time to dispute or admit the claim before he
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instructed his advocate to prepare an affidavit with a view to 
an interpleader. In my opinion he did not give a reasonable 
time : he did not even give time to receive an answer by mail, 
assuming that the advocates acted with the utmost dispatch. 
When we consider the nature of the claim and the persons by 
whom some of them were put in and the fact that the deputy 
sheriff resides at Yorkton, the plaintiff's advocate at Mooso- 
min and the plaintiff somewhere else, it would not have been 
a matter of surprise if the deputy sheriff had not got a decisive 
notice until sometime after the 26th March. Possibly in that 
case it might have been prudent to have written to the sheriff 
to ask him to stay interpleader application to allow the plain­
tiff to investigate the claims, the plaintiff in the meanwhile 
undertaking to be answerable for the possession money. 
There is nothing in the material before me to show that this 
property was seized at the instance of the plaintiff or of any­
one acting for him. I therefore assume that the seizure was 
the deputy sheriff’s own action under the execution. I do 
not think that the fact that the deputy sheriff swore to his 
affidavit to obtain the interpleader summons before the four 
days had expired invalidates the proceeding. Mr. Elwood 
might have raised the objection that the affidavit was not 
sufficient to warrant an interpleader summons being issued 
because it did not disclose the fact that no notice of admission 
had been given within the four days, and this might have 
raided a question for serious consideration, but Mr. Elwood’s 
affidavit with the deputy sheriff's in answer supplied the 
defect, because it showed that, as a matter of fact, the notice 
was not given within the four days, because the deputy sheriff 
only got the notice on the 26th, when he got it out of the post 
office. But under all the circumstances I think the deputy 
sheriff acted with too great precipitation in this matter. It 
is true that lie may have been within the strict letter of the 
law: we must consider in construing this law, however, the* 
object with which sheriff's interpleader proceedings (which 
are entirely statutory) were provided. They were enacted to 
protect the sheriff, who before such enactment was between 
two fires, liable to the execution creditor for returning “ nulla 
bona " if there was property of the execution debtor available, 
liable to a third person if the property seized turned out to be 
bk So well was this recognized that the rule at one time

•1 udgment. 
Wetmore, .f
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was not to allow the sheriff any costs “ however proper ami 
meritorious his conduct might have been, it being claimed that 
a sufficient benefit had lieen conferred on him by allowing 
him to interplead at all.’" Cabâbe on Interpleader (2nd cd.) 
113. And later on, under the English Practice, if the sheriff 
seized goods without authority from the execution creditor 
and they were claimed, and the sheriff without authority from 
the execution creditor to resist the claim interpleaded, and the 
execution creditor then withdrew, the sheriff had to pay his 
own costs of interpleader. Cabâbe on Interpleader, p. 115. 
And this seems to be still the practice in Manitoba. Blair v. 
Man. Millinii Co.' Rut by the enacting of Rules 432 and 133 
of The Judicatnrr Ordiiiamr,a corresponding to marginal 
Rules Rf>4 (a) and 8(14 (6) of The English Rules, a different 
practice prevails. Still we must not lose sight, of the fact 
that interpleader proceedings for a sheriff originated from 
the cause I have staled. If that four-day provision is to lie 
insisted on strictly, a very great hardship will frequently 
arise when the sheriff and the execution creditor live such a 
distance apart. The sheriff in such cases must exercise some 
discretion. 1 cannot sec what more Mr. Elvvood could have 
done than lie did do; that is. so far as acting with promptness 
is concerned. Coming now to the contents of his letter of the 
20th March. He most distinctly abandons in that letter the 
claim to the property claimed by Elliott, Thomas H. Garry 
& Co. and Mrs. Ekstrom and the defendant’s exemptions. 
He docs not distinctly admit or dispute the claim of the 
Mnssey-IIarris Co.; he, however, abandons that conditionally, 
if a certain state of facts appears in the registry office, which 
lie leaves the deputy sheriff to ascertain. On the 30th March, 
however, he abandons everything except the hav. Neverthe­
less the deputy sheriff proceeds on 2nd April to serve every 
person who claimed with the interpleader summons. If Mr. 
Elwixid had not by his telegram of 30th April partly with­
drawn his abandonment as to the claims put in bv Ekstrom 
and bis wife as to the hay I might have ordered the deputy 
sheriff to pay the interpleader exists. I think that if the 
deputy sheriff had not acted so quickly, that if he had waited 
until Monday before preparing or making bis affidavit when 
he would have got White, El wood & Owillim’s letter, these

' 8 Man. !.. It. 427.
•C. O tSitS, c. 21.
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interpleader proceedings would never have been necessary. As Judgment.
a matter of fact, probably 1 ought not to have granted the Wetim.re, J.
interpleader summons. The affidavits on tliese applications
are always exactly the same, and my usual practice is to ask
the advocate applying if the affidavit is in the usual form. and.
if lie states the affirmative, to ask him to read the claim and
the execution creditor’s answer to the notice of claim, if any.
I pursued that practice in this case. If the deputy sheriff 
had not made the affidavit on the 24th, before the time had 
expired, lie could not have made it before the 26th, and before 
he could make it on the 20th he ' " have got his mail, and 
he could ne made Hie affidavit he did make.
The question of costs of this application is in my discretion, 
and 1 think T will do justice under the circumstances of this 
case by dealing with them in the same way as they would have 
been dealt with under the old practice, namely, by allowing no 
costs to any person, and I take that course.

Order that the execution creditors, having admitted the 
claim, and the deputy sheriff having withdrawn from the 
seizure, that no action be brought against the deputy sheriff.

Order accordingly.

CALDER v. NAROYLANSKY et al.

(’ont*—F ore cloture—Brief and i nut ruction a for brief.

tin- ml vocale for the mortgagee in foreclosure proceedings is entitled 
to tax against the defendants the fee allowed by the tariff for 
" Instructions for Brief” and for “ Brief,” although the defendants 
<lo not appear to the suit, nor in any way oppose the proceedings.

A fee for perusing an originating summons, and a fee for instructions 
for pleadings, are also taxable, on foreclosure proceedings.

[ Wetmore, J., April 27. J900.

Review of taxation of the plaintiff’s costs. The proceed- Statement, 
ings were commenced by originating summons for foreclosure 
of a mortgage. None of the defendants appeared at the 
return of the summons, or in any way opposed the foreclosure 
proceedings. On the taxation of the plaintiff’s costs, pursu­
ant to decree nisi, the taxing officer disallowed “ Instructions

91
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for Brief, $5,” and '• Drawing Brief, $8.” The plaintiff ap­
plied to review.

K. L. Eluood. for the plaintiff, supported the review.
J. T. Broun, for lî. J. Campbell, a subsequent encum­

brancer, contra.

Wetmobb, J.—A “ brief ” is deiined in an old edition of 
Jacob’s Law Dictionary to be “ an abridgment of the client's 
ease made out for the instruction of counsel on a trial at 
law.” That definition, however, will not apply to this 
country, where the advocate is both attorney and counsel, and 
the tariff of advocates’ fees evidently contemplates that an 
advocate may charge for a brief although no other counsel 
than himself has been engaged, and when he is entitled to 
charge for a brief he is entitled to charge for instructions for 
brief, although he has not instructed any other counsel, for 
the very next item in the tariff (item 13) provides a fee for 
instructions “ to counsel in special matters when the counsel 
is not the advocate in the cause,” thus indicating that the 
next preceding item, “ instructions for brief,” was taxable 
whether the counsel is the advocate on the record or not. It 
would almost seem as if the instructions for brief were as­
sumed to come from the client. I conceive, however, that the 
real object of the tariff was to enable the advocate to obtain 
or recover from his client, as near as it can be effected, the 
same fees that could be exacted if the attorney and counsel 
were separate persons. By the English Practice the solicitor 
is entitled to charge for instructions, the counsel for brief. 
See 8 An. Prac. (1835), pp. 180 and 181 (Fees T9 to 83). 
The definition in Jacobs is also not correct at the present day 
in limiting it (o an abridgment of the case made out for the 
instruction of a counsel on a trial at law. By the English 
practice, briefs arc made out and are taxable for many other 
purposes ; for instance, in the Chancery Division they are 
taxable on the argument of a demurrer : Dan. Ch. Prac. (6th 
ed.) 548, note (s) ; on an application fur further considera­
tion : lb. 1158, note (i) ; on a motion to the Court ; lb. 1554, 
note (1) ; on a petition: lb. 1567, note (a) ; on a special case: 
lb. 1969, note (i) ; and in 8 An. Prac. (1895), p. 184 (Fees 
96, 97, 98 and 99). I find fees for briefs in a number of 
cases. I also draw attention to the note to Fee 79, at p. 180.
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It would seem, therefore, that in England the fees for briefs 
arc limited to briefs in certain specified cases, but in practice 
it is usual to allow one shilling per folio for drawing brief 
observations, notwithstanding there arc no special provisions 
in the particular law. See note to Fee 96 at p. 184 ; and by 
Fee 79 at p. 180 a fee is given for instructions for counsel to 
make any application to a Court or Judge where no other 
brief. The provision for a fee for brief in our tariff is more 
general, it is not limited at all. In view of what I have set 
forth I do not see how I can put a limited construction on it. 
I think a fair way of getting at the correctness of the fee 
would be as follows : In every case where, assuming that the 
solicitor and counsel were separate persons, the solicitor would 
he compelled to or reasonably justified in engaging counsel to 
make the application or attend a brief and instructions there­
for arc taxable, when he would neither be compelled to engage 
counsel or reasonably justified in doing so they would not be 
taxable. And possibly it might be as well for the clerk in 
that case to insist that the brief shall be produced. This last 
remark does not apply to briefs on trials or hearings ; I have 
already decided that in such cases it is always assumed that 
a brief has been prepared, and therefore $2 at least is taxable 
for it. Applying that test in this case, under ordinary prac­
tice a fee for foreclosure is obtained by motion to the Court 
if the defendant does not appear, and it would be necessary to 
retain and instinct counsel to make that motion. I cannot 
see that the practice in this respect is altered by the provision 
allowing the proceedings to he commenced by originating 
summons. 1 therefore am of opinion that the fees claimed 
are taxable. I notice that the tariff contemplates that counsel 
may attend as such in Chamber applications (Item 77).

Mr. Brown, who appeared for one of the defendants on the 
review, claimed that the item of $1 allowed for instructions 
for pleadings should not be allowed. In The Merchants Batik 
v. CurrieJ I held that a fee for the perusal of a Chamber 
summons was not taxable under item 43 of the tariff, holding 
that it was not' a pleading within the meaning of the tariff. 
If I was correct in that holding, the fee for these instructions 
is not taxable. I was much influenced in The Merchants 
Bank v. Currie by the fact that the word “ petition ” was used

Judgment. 

Wetinore, J.

1 Not reported.
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in item 43 (as it is in item 4), and was quite unnecessary, if 
the same definition was to be given to the word “ pleading ” 
in the tariff as was given to it in The Judicature Ordin­
ance.- In view of the fact that this word had been defined 
by The Supreme Court of Judicature Act, 1873 (Imp.), 
see. 100, and by The Judicature Ordinance of 1888 and 1893 
in practically the same way and included a summons, 1 have 
reached the conclusion that 1 gave too narrow a construction 
to the word “pleading” in th; tariff. I now think it more 
proper to hold that the Judges, in framing the tariff, used the 
word in the sense in which it had been for so many years 
defined by the statutes and by ordinances in force in this 
country. I therefore overrule The Merchants Haul' v. Currie 
in this respect, and hold a chamber summons to be a pleading. 
1 more readily do so in view of the fact that it does not include 
a writ of summons. See Judicature Ordinancesec. 2, sub­
sec. 14, and Murray v. Stephenson.3

The cleik’s taxation will be increased by $4.

Order accordingly.

COMMERCIAL BANK v. FEHRENBACH AND BOAKE,
Claimant.

Sheriff's interi)1 coder-—Costs—Sendee fees—Review of taxation.

A sheriff is not entitled to any costs for serving an interpleader sum­
mons, it being against the policy of the law to allow them.

[Wetmore, J., May it. 1000.

Review by the of the taxation of the sheriff’s bill
of costs on interpleader proceedings.

E. L. El wood, for the plaintiff.
1). 11. Cole, for the sheriff.

Wktmori:. .1.—As to the plaintiffs’ items reviewed, I am 
of opinion that all the items complained of as allowed are 
correct, except the sheriff's fees for serving interpleader sum­
mons. It is against the policy of the law to allow them.

SC. o. 1898. c. 21.
*19 Q. It. It. 00; 511 L. J. Q. It. fi47: 50 L. T. 720 : 35 W. 

It. 000.

Judgment.

B.B



VII.] COMMERCIAL HANK V. FEHBBNDACll & DOAKE. 9

The interpleader proceedings are for the benefit of the sheriff, Judgment 
and lie is in the same position as if lie was a party to suit. Weinmre,.!. 
Buie 13 of The Judicature Ordinance' provides that service 
of a writ of summons may he made by the sheriff, his deputy or 
bailiff, or by any literate person other than a plaintiff, but no 
fees are allowed to such lasf mentioned person except by order 
of a Judge. The intention of this rule is that no plaintiff 
shall lie allowed to serve a writ of summons, and, in my 
opinion, the spirit of that provision is not altered when the 
sheriff happens to 1 e a party to the action. The definition of 
the word “ sheriff” is given in section 2, sub-section 13, of the 
Ordinance, and includes coroner or other person performing 
the duties of sheriff. In cases where the sheriff is interested 
a coroner performs his duties. In this ease the service of the 
interpleader summons was effected by the sheriff’s officer, and 
there is no Judge's order allowing tile fee.

As to sheriff's review : I am of opinion that the letter from 
the agent advising of enlargement to 27th was, tinder the 
circumstances of this ease, warranted; also the letter advising 
that the argument hail place and that the Judge had
taken the matter into consideration. I think that a careful 
agent would write such a letter, but I do not think it was 
necessary to attend the client to advise him of that fact. At­
tending to bespeak and for order would be proper under 
ordinary circumstances, but ns a matter of fact the sheriff's 
advocate drew the order ; he was allowed for that by the 
clerk, and he attended to get it signed, and that was the only 
attendance really necessary under the circumstances, and he 
has been allowed it; he cannot get it twice. The other items 
complained of were properly disallowed.

The clerk’s taxation will be altered by disallowing $6.55 
and adding $1.04. »

Order accordingly.

' C. (). IS!IS, c. 21.

85
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HIND v. WESHROOK.

Confirmation. of sheriff\v sale of loud under execution—Evidence— 
Publication of notice — Sufficient y of Fairness of sale—In­
adequate price Redemption of land.

The production of an abstract of title having an execution noted 
thereon is prima facie evidence that such execution is a valid 
charge against the land.

llasitante (after consultation with the other Judges of the Court), 
publishing n notice in a weekly newspaper from the 18th January 
to the 15th March, both inclusive, is a publication for “two 
months.”

An apparent inadequacy of selling price is not of itself evidence of 
unfairness in the conduct of a sale under execution.

In the absence of fraud a Judge has no power to allow any party 
to redeem after a sale by a sheriff of land under execution.

rWetmork, J., June 12, 1!W0.

This was an application bv Abraham Bell to confirm the 
sale to him of certain lands sold by the sheriff under execution 
issued in the above suit. The facts sufficiently appear in the 
judgment.

•/. T. Brown, for the applicant.
D. H. Coir, for Herbert R. Sharp, the registered owner.

Wetmork, J.—The first objection raised to the confirma­
tion is that there is no material before me to show that the 
lands were ever the lands of the execution debtor. An ab­
stract of title by the registrar of land titles was produced, by 
which it appears that the certificate of title to these lands was 
issued to Sharp on the 10th April, 1900, and that it was sub­
ject to this very execution under which the sale was made. 
That, in my opinion, îs prima facie evidence that Sharp’s 
title was subject to such execution and casts upon him the 
burthen of establishing that it was not a valid charge. A copy 
of this execution was lodged with the Registrar of Land Titles 
on 1st September, 1894, and therefore before “ The Land 
Titles Ad, 1S9J/,” came into operation. It must have been 
lodged, therefore, under section 94 of “ The Territories Real 
Properly Act,” as enacted by 51 Vic. (1888) cap. 20, sec. 16, 
and in order to bind the land it ought to have been accom­
panied with a memorandum in writing of the lands intended 
to be charged thereby. Section 92 of “ The Land Titles Act,
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ISO.’,,'’ provides that the sheriff shall, under the provisions 
mentioned, forward to the registrar a certified copy of the 
writ of execution, and that “ No land shall he bound by any 
such writ until the receipt by the registrar ... of a copy 
thereof either prior to this Act under the late then in force 
or subsequent hereto, but from and after the receipt by him 
of such copy no certificate of title shall be granted, and no 
transfer, mortgage encumbrance, lease or other instrument 
executed by the execution debtor affecting such land shall be 
effectual except subject to the rights of the execution creditor 
under the writ while the same is legally in force; and the 
registrar, on granting a certificate of title . . . shall, by 
memoranda upon the certificate of title in the register and on 
the duplicate issued by him, express that such certificate 
... is subject to such rights.” As before stated, the dupli­
cate certificate issued to Sharp was issued on 19th April last 
under The Land Titles Act, 1894, and, I assume, contains 
the memorandum of the charge of this execution as provided 
in section 92 just cited, because I find this charge set out in 
the abstract of title. But the matter is set at rest by Sharp’s 
own affidavit and his duplicate certificate of title read on his 
1 elialf at the return of the appointment. Because I find that 
the duplicate certificate has the memorandum of the charge 
written on it. And his affidavit discloses that he got his title 
through the execution debtor by purchase in 1895 after the 
copy execution was lodged with the registrar, that Wesbrook 
gave him a quit claim deed of the lands which he forwarded 
to the Department of the Interior and which was returned to 
him, and that the patent to the land issued to Wesbrook in 
February, 1900, and he (Sharp) accepted his. certificate of 
title with the memorandum of charge written on it. The 
material before me therefore abundantly establishes that the 
execution was a charge on the land.

The sheriff’s transfer correctly sets out, according to the 
material before me, that Wesbrook was for some time prior to 
the 19th April, 1900, registered as the owner of the land.

It was also urged that the advertising and publication 
was not proved to have been done according to law. Rule 364 
of The Judicature Ordinance,' provides that the sheriff shall 
not sell lands under execution “ until three months’ notice of

Judgment. 

VVetin.ire, J.

1 C. O 1898. c. 21.
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such sale lias been posted in a conspicuous place in the sheriff's 
and clerk’s offices, respectively, and published two months in 
the newspaper nearest the lands to be sold.” The sheriffs 
affidavit on which the appointment was made was defective in 
not showing that the publication in the sheriffs and clerk’s 
office wa< for three months prior to the sale, but that has been 
remedied by his supplementary affidavit, which 1 allowed to 
be read. It was urged that the notice published in the 
Spectator newspaper was not sufficient, because it was not 
published for two months immediately preceding the sale. 
It was published from the 18th January to the 15th March, 
hotli inclusive, and was then withdrawn. The last publica­
tion was more than a month preceding the date of sale. I 
must confess that I was much impressed with this objection. 
The Ontario Rule, 881, provides that the prescribed term for 
advertising is to lie “ next preceding” the date of sale. The 
rule of the Judicature Ordinance does not contain these words. 
I consulted my brother Judges when at Regina last week on 
this subject, and they were of the opinion that the Ordinance 
has been complied with and that that is sufficient. I am in­
clined to agree with them, not without doubts however.

Objection was taken to the sheriff's transfer on the ground 
that it did not comply with Form V. to The Land Title* Act, 
1804. It seems to me to accurately conform to Form V., at 
page 50, which is the projier form to use in this case. I can 
see no objection to its being dated on 25th April, and the form 
does not provide that it shall refer to the debtor’s certificate 
of title or grant.

It was also urged that the sale was not fair, because the 
land only fetched $21G, and Sharp had given in 1805 what 
was equivalent to $794 for it. This $704, however, was the 
amount of Wesbrook’s indebtedness to Sharp at the time. I 
do not know what changes may have since then affected the 
value of the land. Moreover, in view of the fact that it was 
made over for an indebtedness does not necessarily establish 
that the land was worth as much ns the debt. The sheriff 
swears that the sale was fair, open and proper. 1 can discover 
nothing to cause me to suppose that that is not true; and the 
requirements of the law have been complied with.

I was asked if I upheld the regularity of the sale to allow 
Sharp to redeem. 1 know of no authority which will allow
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me to do that in the absence of fraud. Sharp states he had no 
notice of the intended sale from the sheriff, and only heard 
casually of it alxiut 1st May. The law does not provide that 
the sheriff shall give the party interested in the land notice of 
the intended sale. Sharp must be presumed to have had 
notice that the execution bound the land and it was his duty, 
if he intended to do anything in the direction of removing 
that charge, to make advances to the execution creditor or the 
sheriff. Although he has been interested in the land since 
18Ü.1. lie has not seen lit to do so, so far ns the material before 
me discloses. Now the purchaser Bell has got rights which 
I cannot disregard. 1 have no power to do so.

Sale confirmed, but ns the sheriff's affidavit was defective 
in the particular mentioned, 1 make no order as to costs 
against Sharp.

Sale confirmed without cost*.

HARDIE v. HARDIE.

H u sl, a ml and wife— \ et ion for declaration that marriage is null and 
void—Jurisdiction of Court to entertain the suit.

'flu' Supremo Court of the Northwest Territories Ims jurisdiction 
in entertain n suit for a declaration that n marriage is void ab 
initio. Lawless V, Chamberlain.' approved.

[Wetmore, J.. June 22. WOO.

This was an argument before trial of two points of law 
raise'! on the pleadings by the defendant and set down for 
bearing.

I>. II. Coir, for the defendant.
K. I*. El wood, for the plaintiff.

Wetmore, .1. :—This is an action brought by the plaintiff 
against the defendant for a judgment declaring the marriage 
between him and her to be null and void on the ground that 
the defendant bad before such marriage been married to an­
other person and that such person was alive at the time of 
such marriage to the plaintiff. The defendant raised two 
questions of law to the right of action :

Judgment. 
Wetmore, J.
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' 18 O. R. 200.
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1st. That this Court lias no jurisdiction to entertain such 
a suit.

2nd. That the plaintiff alleged the marriage to be an 
illegal marriage and one prohibited and declared illegal and 
a nullity by statute, and therefore no action lies.

1 ordered these questions of law to be set down for hearing 
and disposed of before the trial, and they came on for hear­
ing before me.

The defendant’s contention was that The North-West 
Territories Artsec. 48, only conferred on the Supreme Court 
the powers and jurisdictions which were, on the 15th July, 
18<o, exercised and enjoyed by the Courts of Queen’s Bench, 
Common Pleas, Exchequer, Chancery and Probate in Eng­
land: that none of those Courts had jurisdiction to entertain 
a suit for nullity of marriage at that date, and that such 
jurisdiction was by virtue of The Imperial Act, 20 & 21 Vic. 
(1857) cap, 85, see. 2, vested solely in the Court for Divorce 
and Matrimonial Causes, which is not one of the Courts men­
tioned in section 48 of The North-West Territories Act.2

For the plaintiff it was urged that this Court had jurisdic­
tion to make the declaration asked for.

1st. By virtue of Pule 152 of The Judicature Ordinance.s
2nd. That the jurisdiction to make such a decree was in­

herent in the Court of Chancery in England on the 15th July, 
1870, and therefore appertains to this Court.

I have reached the conclusion that the plaintiff’s conten­
tion is correct, and 1 am very much influenced in doing so by 
the reasoning of Boyd, C., in Lawless v. Chamberlain.1

There is no doubt that if the facts set out by the plaintiff 
in his statement of claim are true the marriage was not merely 
voidable but it was null and void from the beginning, and 
that being so, 1 am of opinion that this Court has as much 
authority to declare such a marriage null and void as it 
would have to declare one null and void by reason of fraud or 
by reason of other absence of some essential preliminary. 
This judgment is not at all at variance with the one I gave 
in Harris v. Harris4 on 25th January, 1805. That judgment 
went on an entirely different ground. And I do not decide

*R. S. Cnn 1880, e. 50.
•<*. O. 1808. < LM.
•3 T.-rr. !.. It. 280.
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that this Court lias juriadiction to dissolve a valid marriage 
or declare a voidable marriage void or to decree a judicial 
separation. 1 merely decide that it has power to make a 
judgment declaring a marriage void which was void ab initio.

As to the second point of law raised, there is nothing in it 
whatever. The contention is that because the plaintiffs state­
ment of claim alleges facts which, if true, render the marriage 
void, he cannot bring this action. The answer to it is to be 
found in the statement of defence wherein the defendant de­
nies a most material statement of fact ill the claim, and 
alleges that the person alleged to he her first husband was not 
alive when the marriage was contracted between her and the 
plaintiff. If effect were given to such a contention a person 
could never get authoritative relief from a bigamous marriage, 
and if he desired to contract another marriage would have to 
do so at the possible risk of lieing prosecuted for bigamy.

There will be judgment for the plaintiff on the questions 
of law raised by the 4th paragraph of the statement of defence.

1 will reserve the question of the costs of this heaving 
until the final disposition of the case.

Order accordingly.

ABltAMOVIC'H v. SAIlt.

Principal and avail -Promissory note—Chattel mortgage—Authority 
of agent to deal with his principal's property.

An agent of the plaintiff, holding for collection a promissory note 
payable to order, and a collateral chattel mortgage made by defend­
ant in the plaintiff's favour, delivered the same to one Thompson, 
in alleged payment of a certain personal indebtedness of the agent 
to Thompson. The defendant, bona fide, settled with Thompson, 
and Thompson delivered to the defendant the note and mortgage. 
The note had not been endorsed by the plaintiff, nor the mortgage 
assigned in any way.

Held, that the delivery of the note and mortgage to Thompson was 
outside the scope of the agent's authority, and that, as the instru­
ments were not transferable by delivery, and the plaintiff lmd not 
made any representation that they would so pass, the defendant 
was liable to pay the amount thereof to the plaintiff. Remarks 
of the Lord Chancellor in Hood win v. Robarts,1 considered.

[Wetmore, J„ July l). 1900.

This action was brought originally by Jacob Udow to 
recover an amount claimed to be due upon a promissory note

Judgment 
Wetmore, J.

Statement.
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made by the defendant in favor of Udow, and in the alterna­
tive upon a covenant contained in a chattel mortgage made 
by the defendant to ITdoxv for the payment of the money 
secured by the promissory note. After action brought Udow’s 
interest in the subject matter of the suit having been assigned 
to Abramovich, he was by order substituted as plaintiff.

Wetmore. J.—I find the following facts: One Jacob Udow 
was the assignee of certain debts due to Pierce Bros., who at 
one time did business at Oxbow, but who had ceased to do 
business there prior to ilic transactions hereinafter mentioned. 
Udow resided at Winnipeg, and Michael Pierce was his agent 
at Oxbow to collect these debts. Mis instructions were to 
collect these debts for Udow, and in cases where he could not 
get the money at once to give reductions, and in such cases 
to do the best he could for him and to remit all monies col­
lected to Udow at Winnipeg. Pierce, therefore, was not the 
general agent of Udow, lie was a special agent with respect to 
these debts for the particular purpose I have mentioned, and 
he was paid for his services as such by a monthly wage. 
Michael Pierce had been a member of the firm of Pierce Bros. 
Among the debts due to Pierce Bros., which Udow had pur­
chased, was a claim against the defendant Sair. Proceedings 
had been taken on behalf of Udow in the Court to enforce 
such claim, and as a result thereof the note sued on was made 
by the defendant and also the chattel mortgage under seal. 
This note was payable to Udow’s order, and was made up of 
Bair’s indebtedness to Pierce Bros, and the costs of the legal 
proceedings and possibly of a small claim due from Sair to 
Udow personally. How this latter claim was contracted does 
not appear. It is not material, however, as the consideration 
for the note is not disputed. The chattel mortgage was given 
as collateral for the amount mentioned in the promissory note. 
The note and mortgage were dated 12th August, 1899, and 
were payable on 1st October, 1899, with twelve per cent, 
interest. Pierce Bros, were indebted to one James E. W. 
Thompson for wages in the sum of $128.09, and in the month 
of December, 1899, lie demanded payment of his claim from 
Michael Pierce, who, in satisfaction thereof, delivered to him 
the Sair note and mortgage, representing to him that he was 
Udow’s agent and had authority to deal with the notes, and
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that any settlement lie might make with Sair’s notes would Judgment.
be perfectly satisfactory to Udow, and Thompson agreed to Wetmore, J.
pay Pierce $72, the difference between his claim and the face
of the Sair note. The Sair note was not endorsed by Udow
or by any person on his behalf, and there was no writing
whatever assigning the chattel mortgage. Thompson having
so obtained these securities proceeded with one Thomas Baird
to the defendant's residence, on 17th or 18th September, and
left him (Baird) there. The defendant then made two notes
in favor of Baird, one for $128, payable at two months, and
one for $72, payable at twelve months (these notes bore
interest at twelve per cent). Baird then delivered the $200
note and chattel mortgage to Sair. Thompson, these notes
having been obtained, tendered the $72 note to Pierce, who
refused it, claiming that he was to have been paid the $72 in
cash. I have no doubt that Thompson played a trick on
Pierce, but not in the way that Pierce alleged. The trick he
played was that he did not pay him the $72 in cash as agreed,
but endeavoured to throw him over as to that amount for
twelve months with an unsecured note from the defendant.
I also find that previous to Baird going to the defendant’s 
place, Michael Pierce had informed the defendant in sub­
stance that he intended or had it in view to hand his note 
and mortgage over to Thompson. The question now arises 
whether, under these findings, the plaintiff is entitled to 
judgment? 1 am of opinion that he is. It is perfectly clear 
that Michael Pierce had no authority whatever to appropriate 
Jacob Udow’s property to pay the debts of Pierce Bros. No 
such authority can in any way be spelled out of the evidence.
Udow never gave it to him : it was not incidental to the nature 
of his agency, and Pierce’s statement at the time he delivered 
the instruments cannot avail to perfect Thompson’s title.
Goodwin v. RobartsRumball v. Metropolitan Bank,2 and 
The London JoinI Stock Bank v. Swim on#,* were relied on 
by the defendant. In all these cases the instruments trans­
ferred were transferable by delivery, and those decisions went 
oil the ground that they vvere so transferable. The note ir

45 L. J. Ex. 748 ; 1 A. C. 470: 35 L. T. 17ft; 24 W. R. 987. 
*4« L. J. Q. B. 340; 2 Q. B. I>. 194; 30 L. T. 240; 25 W. R. 300. 

01 L. J. Ch. 723 ; (1892), A. ('. 201 ; 00 L. T. 025 ; 41 W. R. 
108 ; 50 J. P. 044.

VOL. VII. T. L. REFIS.—2
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Judgment, question in this case was not transferable by delivery, it was
Wet more, J. payable to Udow’s order and was not indorsed by him. If 

Udow had indorsed the note in blank, or possibly if he had 
indorsed it to Michael Pierce and Pierce bad delivered it to 
Thompson even in fraud of Udow, the cases above cited would 
be applicable. So far as Thompson is concerned, he took the 
note under circumstances sufficient to raise a strong suspicion 
that it was not being dealt with in a manner duly authorized 
notwithstanding Michael Pierce’s statement to him. He must 
have known that Michael Pierce was using Udow’s property 
to pay Pierce Bros.’ indebtedness, and lie ought to have known 
that it was being passed to him in a manner in which such 
securities are not usually passed, that is, without the indorse­
ment of the person to whose order it was payable, and that it 
was not therefore negotiated as provided by section 31, sub­
section 3 of The Bills of Exchange Art ( 1890), cap. 33; and 
that the transfer was not according to the usual methods. 
Moreover, he must have known that the manner of the assign­
ment or transfer of the chattel mortgage was entirely unusual. 
Sair, the defendant, too must be held to have knowledge of 
the same facts, and they were sufficient to put him on his 
guard. It is true that Sair swore that when he signed the 
$200 note and mortgage he did not know whether it was in 
favor of Udow or Pierce Bros. I have very great difficulty in 
believing that. He had been sued in Udow’s name, and he 
must have been apprised that Udow held the claim. There 
is no charge of fraud or mistake set up in the pleadings. The 
documents were read or explained to him, and if he did not 
know in whose name the documents were drawn it was not 
Udow’s fault, it was the defendant’s own indifference or negli­
gence. There are some remarks by the Lord Chancellor, in 
Goodwin v. Roharts,1 which might at first reading lead one to 
the conclusion that even if the instrument had not been nego­
tiable the title would have passed. Upon reading these re­
marks closely, however, it will be seen that he held that the 
title would have so passed in that particular case because the 
appellant was “ in the position of a person who has made a 
representation on the face of his scrip that it would pass with 
a good title to anyone at least taking it in good faith and for 
value, and who has put it in the power of his agent to hand 
over the scrip with this representation to those who are in-
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duced to alter their position on the faith of the representation Judgment 
so made.” The representation the Lord Chancellor refers to Wetmore, J. 
is the representation on the face of the scrip that it was pay­
able to bearer, and he brought the case within Picard v. Sears.*
1 cannot find that the other .Judges expressed just the same 
views, although these remarks of the Lord Chancellor seem to 
have been quoted as binding by the judgment of the Court in 
Jluniball v. Metropolitan Bank'.2 However that may be, there 
was no representation by Udow in this case, or anything under 
which it could be held, that Udow had put himself in the 
position of a person who has made such a representation. I 
have not been able to lay my hands on Picard v. Sears* and I 
do not find it cited in Mews’ Fisher’s Digest (that is, in my 
edition of that work), but 1 find a reference to it in the judg­
ment of Park, B., in Freeman v. Cooke* where that learned 
Judge states that the rule laid down in Picard v. Sears* was 
as follows : “ Where one by his words or conduct wilfully 
causes another to believe in the existence of a certain state of 
things and induces him to act in that belief or to alter his 
own previous position, the former is concluded from averring 
against the latter a different state of things as existing at the 
same time.” That does not apply to this case. Udow neither 
by his words nor conduct wilfully caused either Thompson 
or Sair to believe that Michael Pierce had authority to assign 
or transfer the note or mortgage. He simply allowed these 
papers to remain in Pierce’s possession without the slightest 
evidence or indication of any authority in him to assign or 
transfer them. And under such circumstances Pierce had no 
more authority to pass a title to a third person than he would 
to have passed a title to a horse which Udow might have 
loaned him. Paragraph 4 of section 31 of The Bill of Ex­
change Ordinance will not help the defendant, because Udow 
was the holder of the note and lie never transferred it in any 
wav or authorized it to be transferred.

Judgment for plaintiff.

A- & E. 400: 2 N. & P. 488 : 45 R. R. 538.
18 L. J. Ex. 114; 2 Ex. 054 ; 6 D. & L. 187: 12 Jur. 777.
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Statement.

THE FA1KCH1LD CO. LTD. v. HAMMOND et al.

Conditional sale of floods—Repossession and resale—Rescission— 
Defence arising subsequent to issue of writ.

When a vendor under a conditional sale, repossesses the goods and 
makes a resale thereof other than that contemplated by the con­
ditional agreement, he thereby rescinds the agreement : Sawyer v. 
Pringleand Harris v. Ihtstin,s approved and followed, and such 
result will follow even if the vendor, before repossessing, has in­
stituted a suit under the agreement to recover the purchase price. 

A corporation will be bound by its unsealed contracts entered into 
bona fide in the course of its ordinary business within the scope 
of the objects for which it was incorporated.

[Wetmore, J., February 7th, 1903.]

The defendants Hammond and Huiler, by an order in 
writing dated 6th April, 1001. ordered from the plaintiffs 
a threshing outfit. This threshing outfit was delivered to 
the purchasers, who gave their joint and several notes there­
for in accordance with the terms of purchase. The order 
or agreement provided that the ownership and right to 
possession of this property should remain in the plaintiffs 
until the purchase money and the notes given therefor were 
fully paid, and contained a provision that in the event of 
any one of certain specified contingencies arising, the whole 
debt and any note or notes given on account thereof should 
become due and payable and the 's might take pos­
session of the property and resell the same by public auction 
or private sale and deduct out of the purchase money such 
costs, charges, expenses and damages as they might have 
incurred in consequence of such default, and taking posses­
sion and reselling and of necessary repairs, and might 
recover from the purchasers the balance of the purchase 
price remaining unpaid as liquidated damages, together 
with such costs, charges and expenses remaining unpaid in 
the event of the amount realized at such resale being insuf­
ficient to cover the amount thereof. The several notes 
also contained a memorandum to the effect that the owner­
ship and right of possession to the property for which they 
were given, should remain in the plaintiffs until the price 
was paid, and that if default in payment was made the

1 20 O. It. 111 : 1S A. It. 21S
* 1 Terr. L. It 404.
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plaintiffs bad power to declare the notes due and payable 
even before maturity and to take and sell the property, and 
that the notes should remain payable, but that the amount 
realized from the sale of the property, less expenses, should 
be credited on the price. The defendants paid only $15 on 
account of the purchase price of this property, and this 
action was brought to recover the balance. None of the 
defendants defended the action except the defendant Ham­
mond. The action was commenced on 5th July, 1902.

E. Elwooil, for plaintiffs.
J. T. Brown, for defendant Hammond.

Wetmore, .1.—The matter of defence set up by Ham­
mond is that the plaintiffs repossessed themselves of the 
property in question, and have,so dealt with it and other­
wise acted in respect to it as to relieve him and his prop­
erty from liability. The evidence fails to establish that 
up to the time the action was commenced the plaintiffs had 
done any act whatever which would serve to relieve Ham­
mond from such liability. On the 1st September last (being 
some two months after the commencement of this action) 
however, a different state of affairs was brought about. On 
that date the plaintiffs wrote Ttullcr a letter, which is as 
follows:—

“ We hereby authorize you to take possession of and 
opern to the threshing outfit which we sold last year to 
liichnrd Hammond and yourself; and agree that when you 
pay the notes which were given for the machine that you 
are to have the machine ns your own property.

“ In the meantime we shall try and collect from Mr. 
Hammond moneys which lie earned with the machine in 
the year 1901.

“ Respy yours,
“ The Fairchild Company, Limited, 

“ By I. k F.”
Huiler swore that after receiving that letter he “worked 

on the machine, hired all the crew and took full possession,” 
and shewed the letter to Hammond. I find and hold that 
this amounted to an acceptance by Buller of the plaintiffs’ 
offer contained in that letter, was a taking possession of the

Judgineut. 

Wetmore, J.
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Judgment, machinery by the plaintiffs and was a conditional sale thereof
wvtmore, J. to Buller to the entire exclusion of Mr. Hammond. It was 

the intention of the plaintiffs in writing the letter and of 
Bui 1er in taking possession and acting under it, to vest the 
right of property ami ownership in the machinery in Buller 
upon his paying the notes mentioned in such letter. I hold 
that there was a good and valid consideration for the 
agreement; that the ownership in the machinery was in the 
plaintiffs and therefore they had full authority to make the 
agreement, and that if Buller paid the notes as specified 
the right of property and ownership would vest in him, and 
Buller could insist upon it as against the plaintiffs or Ham­
mond. And to clinch the matter, the plaintiffs on the 8th 
September, wrote Hammond a letter which contains the 
following: “Mr. Frank Buller has forwarded to us your 
letter of 27th August, in which you say you intend to return 
and run the machine this season. We have re-possessed the 
machine and turned it over to Mr. Buller and do not expect 
that, you will have anything more to do with the running of 
it.” This all took place after the commencement of this 
action but before Hammond had delivered his statement of 
defence. The question now arises, how does this state of 
facts which Î have found, affect the plaintiffs’ right of 
action against Hammond? In Sawyer v. Pringle,1 the 
vendors under the agreement of sale retained the ownership 
of the machine until payment of the price, but it was pro­
vided that the vendees should have the right of possession 
and the right to use it until any default in payment of the 
purchase price, and in default of payment the vendors had 
the right to take possession of the property. There was no 
provision in the agreement authorizing the vendors to sell 
the machine and apply the proceeds on account of the pur­
chase price, and to have a right of action against the vendees 
for the balance. The vendees made default in payment 
of the purchase money, the vendors took possession of the 
machine and sold it, credited the proceeds on the purchase 
price and brought the action to recover tile balance from the 
vendees. The Court held that the sale to the plaintiffs 
being an executory sale only, to be completed when the pur­
chase price was paid, that the plaintiffs by the resale had 
put it out of their power to fulfil the contract, and that the
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vendees might therefore treat such contract as rescinded, 
and that the plaintiffs could not recover.

Sauyer v. Pringle1 was considered and approved of by the 
Supreme Court of the Territories in //am*, Son & Co. v. 
Dustin? That was an action brought upon three promissory 
notes made by defendant in favour of the plaintiffs for the 
price of certain agricultural implements mentioned in them. 
These notes provided that the ownership of the property s|>eei- 
fied should remain in the plaintiffs until the notes were paid. 
There was no provision that the plaintiffs could take pos­
session on default of payment. The property however was 
given into the possession of the defendant, who made de­
fault in payment. The plaintiffs’ agent took possession of 
the implements and removed them with the intention of 
selling them to other parties on plaintiffs’ behalf. As a 
matter of fact he did not sell them. But he used both the 
implements for his own purposes and allowed a third per­
son to use one of them. The implements were not duly 
and reasonably cared for and were in a more dilapidated 
condition than, with that reasonable care which a contract­
ing seller was bound to give to property held for his pur­
chaser, they should he. It was urged in that case on the 
part of the plaintiffs that the cause was distinguishable 
from Sawyer v. Cringle.1 because there was no re-sale. But 
the Court held that it was not necessary that there should 
be a re-sale in order to bring the case within the ratio 
decidendi of Sawyer v. Pringle,' that that case was far more 
far-reachin/r in its consequences than that; and the appeal 
was dismissed and the judgment rendered by the trial Judge 
for the defendant affirmed on the ground that the plain­
tiffs’ conduct in dealing with the implements after they 
had taken possession was of such a character that the de­
fendant was justified in considering that the plaintiffs had 
rescinded the contract and in treating it accordingly.

The agreement in this case differs from that in Sawyer v. 
Pringle,’ inasmuch ns the last mentioned agreement con­
tained a clause expressly authorising the vendee to retain 
possession of the article until default. The agreement in 
this case does not contain this clause in express language, 
but the provision must be ", because the provision
enabling the vendor to take possession on default coupled 
with the provision requiring a delivery to the vendee in-

Judgiiienl. 

Wntuiore, J.
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Judgment, volves the right in the vendee to retain such possession
Wetmore,J. until default. There is however a most important and 

material difference between the agreement in this case and 
those in Sawyer v Pringle 1 and Harris v. Dustin.2 inasmuch 
as the agreement in this ease expressly authorizes the ven­
dors on taking possession for default to sell the machinery 
and al ter crediting the proceeds of the sale on the purchase 
price to sue the vendees and recover the balance. The 
first question that occurs to me is what is the effect of this 
provision? Is it one entirely for the protection and con­
venience of the vendors or has the vendee any rights in 
respect thereof? Have the vendors a right as against him 
to avail themselves of one portion of the agreement by 
taking possession and to ignore the provision respecting 
the selling? Or has the vendee the right to insist that hav­
ing taken possession the vendors shall go on in accordance 
with the agreement and sell and so relieve the vendee of his 
liability by the amount which may be realized at such sale? 
I do not consider that it is necessary to decide that question 
in this case. T merely mention it as a question which might 
possibly he worthy of consideration should it he raised.

In order to consider the effect of this clause for re-sale 
after taking possession so far as this clause is concerned, I 
will again call attention to what may happen when the agree­
ment contains no provision for a re-sale. We have seen 
according to Sawyer v. Pringle1 that in such a case if the 
vendor takes possession and resells, the original vendee may 
consider the contract of sale rescinded and the vendor can­
not recover the balance of the purchase money- We have 
seen according to Harris v. Dustin? that although th'*re 
was no resale the vendor may so conduct himself in respect 
to the property as to warrant the vendee considering that 
the vendor had rescinded the contract and so preclude the 
vendor from recovering the purchase price. I find the 
following in the judgment of the Court in the last men­
tioned case:3

“The question is not whether the vendor has rescinded 
the contract; or whether or not he had any such intention. 
The question is has the vendor so dealt with the articles as 
to justify the buyer in considering that the vendor had

•At p. 414.
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rescinded the contract and in treating it accordingly. If 
the vendor wishes to hold the buyer to his agreement and 
enforce his claim against him for the price, lie has simply 
the right to hold the article, and he is bound to take care 
of it. The buyer has the right to insist that he shall not 
use it and that he shall not allow other persons to do so, 
and that he shall take care of it. If he has got to take it 
back he has a right to receive it just in the same condition 
as it was when it was taken out of his possession. . . If
not kept in that condition or if used by the vendor or 
allowed by him to be used the buyer would have the right 
to say : You have by your conduct rescinded the agreement 
and I will not pay you the balance of the price.” The pro­
vision in the agreement in this case authorizing a resale 
only, to say the least, alters the position of the vendor 
taking possession for default in case such provision is acted 
on. In other respects it leaves the parties to it in the 
same position they would have been in if the agreement con­
tained no such clause. Now 1 am of opinion and hold that 
the resale contemplated by this agreement is an acutal, 
executed sale, not an executory sale, wherein the realization 
of the purchase price depends on contingencies and may 
never be realized. The plaintiffs have not therefore availed 
themselves of the power of resale contemplated by the 
agreement; they have made a sale of a character not con­
templated by the agreement, and moreover they have allowed 
Huiler to use the machine and deal with it in a manner 
contrary to what was laid down in Harris v. Dustin,2 in so 
far as the rights of Hammond are concerned. There is no 
doubt that the plaintiffs having repossessed themselves of 
the machinery had a right to sell the property to Huiler or 
any other person. The ownership of it was theirs, it always 
had been, the right of possession owing to the vendee’s de­
fault was theirs, they were therefore in a position to give 
both the ownership and the right of possession to any 
person they saw fit. They were not bound in order to do so 
to make an executed sale, they were perfectly at liberty to 
make an executory sale or otherwise deal with their own 
property as they saw fit: the vendees could not stop them. 
They (the vendees) could however say: You have dealt 
with this machinery in a manner not contemplated by .the

Judgment. 

Wetmore, J.
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agreement between us and so as to enable us to say that 
you have by your conduct rescinded the agreement and we 
will not pay you the price of the machinery. It does not 
affect Hammond’s rights that the party with whom the 
plaintiffs have dealt or acted was his partner. So far as be 
is concerned he was justified in treating the agreement as 
rescinded and the pla ntiffs cannot recover as against him. 
1 may sav that it seems to me that the conclusion I have 
reached is quite in accord with the trend of the American 
authorities cited by Hagarty, O.J., in Sawyer v. Pringle.’

The fact that this matter of defence arose after the 
commencement of the action does not seem to me to affect 
the question. If the vendor has acted in a manner which 
would justify a vendee in considering that he had rescinded 
the agreement, I cannot perceive why the vendee would not 
be in a position to take advantage of it whether he so acted 
before or after action brought. Hammond would, had there 
been no sale to Bui 1er, have had the right to pay the pur­
chase money and have his property returned to him even 
after action brought until precluded by a decree of the 
Court. If he attempted to do so and found that the prop­
erty had as against him been improperly dealt with by the 
net of the vendor or put in such a position that it could not 
he restored to him. 1 cannot see that it would make any 
difference that this was done after the commencement of 
the action.

It was urged on behalf of the plantiffs that the agree­
ment for the resale to Buffer not being under the seal of the 
plaintiff company was not binding on them. The letters of 
1st and 8th September last upon which that agreement, so 
far as the plaintiffs arc concerned, turns were written by the 
vice-president of the plaintiff company, and it is not de­
puted that in doing so he was acting within bis authority. 
It is laid down in Lindley on Companies,* that, “ If a cor­
poration is created for a particular purpose it will be bound 
bv unsealed contracts bona fide entered into on its behalf in 
the course of its ordinary business.*’ Looking at the original 
contract with Hammond and Bui 1er, I assume the plaintiffs 
were incorporated among other things anyway for dealing 
in and selling machinery of the character sold to such de-

4 Oth Edition, nt page 271.
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fendants. That lining so, I am of opinion that the agree­
ment of sale to Huiler was sufficiently proved.

Judgment for the defendant llammond with coots.

HOOPER v. SMITH AND HAMILTON.

Injunction- Motion to dissolve—Vendee o] hind with notice of prior 
intercut Fraud—Section* )2, 55 and 56 of Land Title* Act, 189).

An injunction will lie against the registered owner of land which he 
acquired with intent to defraud one having a prior equity in the

M. agreed to sell to II. and S. a block of land, the agreement pro­
viding ilint upon payment of the purchase money II. should have 
a two-thirds interest in the land. Upon the death of IL, S. paid 
up the balance due on the purchase price, and induced M. to trans­
fer the land to him. S. sold the land to one Hamilton, who had 
knowledge that deceased had an interest in the property. In an 
action by the representatives of the deceased alleging fraud on 
the part of Hamilton, an injunction was granted restraining 
Hamilton from dealing with the land. Upon an application by 
Hamilton to dissolve the injunction.

Held, that the right of the representatives of the deceased was a 
prior one and should prevail over the interest of the vendee S., 
under section 326 of the Land Titles Act, 1804.

Quart■, whether irrespective of the question of fraud, the holder of 
the certificate of title would, under sections 55 & 56 of the Act. 
be protected against the deceased’s representatives, where the former 
had notice of the interest of the deceased before he obtained the 
certificate. „ . „

[Scott. J., September 18th, 1905.]

Motion to n .!udge in Chambers to dissolve an injunction. 
The facts and points involved are set forth in the judgment.

O. M. Biggar, for the motion.
J. D. lhjiubnnn, contra.

Scott, J.—This is an application by defendant Hamilton 
to dissolve the injunction granted by me herein on 26th 
June last, restraining him and the Registrar of The North 
Alberta Land Registration District from dealing with the 
lands in question herein.

By his statement of claim the plaintiff alleges that he 
is a son and one of the next of kin of William H. Hooper, 
deceased. who along with defendant Smith entered into an 
agreement with one Macdonald to purchase from him the 
lands in question, that the agreement provided that upon
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payment of the purchase money deceased should be entitled 
to a two-thirds’ interest in the property, that deceased died 
on 13th March. 1905. that at that time there remained due 
to Macdonald on account of the purchase money certain 
payments, that shortly thereafter defendant Smith paid 
Macdonald the balance of the purchase money, and, in fraud 
of the creditors and next of kin of deceased, induced Mac­
donald to transfer said lands to him. and on the 1st of 
April. 1905, he became the registered owner of the lands, 
that on the 86th of April. 1905, he for a pretended con­
sideration of $9.000. transferred the lands to his co-defend­
ant who on 28th April following became the registered 
owner thereof, that the latter gave the former no considera­
tion for such transfer, and that, at the time of receiving 
same, he had notice of the interest of the deceased in the 
lands and took the transfer for the purpose of enabling the 
defendant Smith to defraud the legal representatives of the 
deceased of their interest therein.

Vpon the hearing of the application it was admitted by 
counsel for the applicant Hamilton that at the time he 
obtained his transfer from Smith he was aware that de­
ceased had an interest in the lands in question.

It was contended by counsel for the applicant that 
neither upon the application for the injunction nor upon 
this application is there any suggestion of fraud on the part 
of the defendant Hamilton beyond the fact that at the time 
he obtained the transfer from Smith he knew that Smith 
did not own the whole interest in the land; that, having 
obtained his certificate of title, he is entitled by virtue of 
section 55 and 56 of the Land Titles Act1 to hold the lands 
as against the representatives of the deceased who have no 
longer any interest therein, and that under section 126 of 
the Act1 his knowledge of the unregistered interest of the 
deceased does not of itself constitute fraud.

In Gregory v. Alger,2 it was held by the Supreme Court 
of Victoria that in the absence of fraud on the part of the 
holder of a certificate of title, his title will prevail over an 
unregistered interest even though he had notice of such 
interest before he obtained his certificate, and that his

1 The Land Titles Act. 1894. 57-58 Viet. c. 28.
s Cited in Iluntcr, Torrens Title Cases, p. 533.
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obtaining the certificate with sucli notice <liil not con­
stitute fraud. This was a decision under the Victorian 
Transfer of Land Act similar to section 126 of our Act.1 
It appears, however, that the Courts of New Zealand have 
taken a different view of the effect of a similar enactment 
there. See Duffy v. llowland, p. 285, and Locker v. How­
land, Digest of Australian Lan<1 Cases, p. 114. The ques­
tion of the effect of such notice is therefore not free from 
doubt.

In the affidavit of defendant Smith filed on this applica­
tion, it is shewn that defendant Hamilton had notice from 
him of the interest of deceased in the property before he 
(Smith) had obtained the certificate of title. Such being 
the case it is open to question whether defendant Hamilton’s 
certificate of title would protect him against that interest, 
even though Gregory v. Alger2 was rightly decided. (See 
Dalis v. Weakey, Hunter’s Torrens Tille Cases, p. 350 )

Apart from these questions there is in the statement of 
claim a charge of actual fraud on the part of defendant 
Hamilton. No such actual fraud on his part has been 
shewn unless his purchasing the land from his co-defendant, 
knowing that he did not possess the whole interest in it 
would constitute such fraud, hut the plaintiff has sworn to 
his belief in the existence of such fraud and its existence is 
a question to be disposed of at the trial of the action. The 
fact that the defendants have in their affidavits filed, 
repudiated anv fraud on their part would not, I think, 
justify me in now holdiiv; that they were innocent of it, 
nor would the fact that plaintiff has not proved such fraud 
at this stage justify me in dissolving the injunction.

In Daris v. Weakey (above), Moleworth, J., says with 
reference to the effect of the section of the Victoria Act 
similar to sect'on 126 of our Act.1

“ The immense power which that Act gives to a pro­
prietor of completely barring clear equities presents, I think, 
a reason for Courts of Equity readily interfering by injunc­
tion.”

.1 udgment. 

Scott, J.

Application refused.
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McLEOD BROS. v. SICKAVITCH.

Practice—ttmall debt—Abandonment of portion of claim.

A person having a demand exceeding $100 may abandon the overplus 
so as to bring an action under the Small Debt Procedure.

When the plaintiff’s demand, in such a case, consists of several items, 
it is not necessary to abandon a specific item or items, it is suffi­
cient to abandon in general terms the excess over $100.

[WETMOUE, J., February 3rd, 1903.]

Chamber summons on behalf of the defendant, to set 
aside the writ of summons and the service thereof, on the 
ground that the action was brought under Part Ml. of “ The 
Judicature Ordinance ” relating to “ Small Dcht Procedure,” 
and that the particulars of the plaintiffs’ claim filed shewed 
an indebtedness of over $100, and that the issuing of the 
writ of summons therefore was an abuse of the process of 
the Court. The plaintiffs’ claim was on a merchant’s 
account, and the particulars filed shewed an original indebted­
ness of $104 15, but such claim contained the following 
memorandum written at the end of it and signed by the 
plaintiffs: “We hereby waive the above account except the 
sum of ninety-nine 90/100 dollars ($99 90/100).”

E. L. Elwood, in support of the motion.
J. T. lirown, contra.

Wetmore, «1.—It was urged on behalf of the defendant 
that the plaintiffs had no right to abandon or waive a por­
tion of their claim for the purpose of bringing it under the 
“ Small Debt Procedure,” and that they could not by so domg 
give the Court jurisdiction to proceed by that exceptional 
practice, and if they could do so they ought to have specified 
the items of the account which they have abandoned and 
not abandon in the general way which they have adopted. 
If the plaintiffs had a right to abandon a portion of their 
claim ns contended for, I am of opinion that it was not 
necessary for them to abandon any sjiecific items; it was 
quite sufficient to abandon all of their claim above $99.90, 
as they have done. This was the form of abandonment in 
Isaacs v. Wyld.1 The debatable question is, had they the

*2 L. M. & P. (170; 7 Ex. 103; 21 L. J. Ex. 40; 15 Jur. 1135.



M’LEOD BROS. V. 8ICKAVITCH. 81VU-]

right to abandon a portion of their claim to bring it within 
the Small Debt Procedure? When I come to carefully con­
sider the language of Buie 602 of “ The Judicature Ordin­
ance/* and the authorities bearing on the question, I am of 
opinion that it is open to a plaintiff to abandon a portion 
of his claim so as to bring it within “ The Small Debt Pro­
cedure,*' provided of course that the claim or demand is for 
a debt. Rule 602 provides that: “ In all claims and demands 
for debt whether payable in money or otherwise where the 
amount or balance claimed does not exceed $100, the pro­
cedure shall unless otherwise ordered or allowed bv a Judge 
be as follows;” and then by succeeding Rules the Small Debt 
Procedure is prescribed. Now if a person has a claim or 
demand against another and files such claim and states 
upon the record that he abandons a portion of it and brings 
an action for the balance, the amount or balance he thereby 
claims is the amount after deducting the portion so aban­
doned. And if he recovers judgment upon such a claim he 
could not bring another action for the portion so abandoned: 
McKenzie v. Ryan;2 Winger v. Sihhald3 In this connec­
tion I draw attention to the fact that so far as the Small 
Debt Procedure in the Territories is concerned no question 
can arise respecting the ousting of the Court of its jurisdic­
tion over the subject-matter. Here it is merely matter of 
procedure, as the Court holds the jurisdiction over the sub­
ject-matter, no matter what procedure is adopted. In White 
v. Machlin,4 Abbott, C.J., is reported as saying in Barnes v. 
Winkle,“ “ That lie saw no reason why a party might not 
waive a part of his demand and resort to a cheaper tribunal 
to recover the remainder, provided there be nothing in the Act 
of Parliament constituting that Court which prevents him.” 
And in McKenzie v. Ryan2 Harrison, C.J., says:6 ‘‘There is 
nothing according to the general principles of law to pre­
vent a person having a pecuniary demand against another, 
either wholly or in part, at any time abandoning it.” That 
must be conceded, it seems to me; and, that being so, what 
principle of common sense or common law intervenes to

* U P. It. 323.
•2 A. R. <110.
*1 Kerr Rep. (New Bruns.) 94. 
‘ 2 C. & P. 345.
• At p. 325.

Judgment. 

Wetmore, J.
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Judgment, prevent a person by abandoning a portion of his claim to 
Wetmow, J. avail himself of a cheaper mode of procedure in the same 

Court? I know of none, and I fail to perceive how in such 
case anything can happen by which an injustice may be done 
to a defendant, and 1 have no hesitation in holding that if a 
plaintiff attempted in this Court to divide up his cause of 
action and so bring several actions in order to avail himself 
of the cheap procedure, a Judge would lay his hands upon his 
proceedings as being an abuse of the process of the Court. I 
am of opinion therefore that the proceedings attacked are 
correct.

Summons dismissed with costs-

TUP: WATKHOUS ENGINE WORKS CO. LTD. V. HALL.

I’li tilling—Counterclaim and net-off—Statute of Limitation».

The Statut*- of Limitât) us is pleadable to a counterclaim in the 
same way ns to n separate action for the same relief.

A set-off can only arise where the action is for a liquidated amount 
and there are mutual debts between the litigating parties.

[Wetmork, J., March 2nd, 1903.]

This action was brought on 12th September. 1902, to 
recover the amount claimed to be due on three several 
promissory notes made by the defendant in favour of the 
plaintiffs, two of which were dated 22nd July, 1898, and the 
other April 5th, 1900. The defendant set up as a defence 
by way of counterclaim that the plaintiffs are a company 
engaged in the manufacture and sale of engines and ma­
chinery, that the notes in quest'on were given to secure a 
part of the purchase price of a threshing engine sold by 
them to the defendant; that the defendant when ordering 
such engine made known to the plaintiffs that it was wanted 
for the purpose of threshing grain, that it was to he a straw 
burner and was to be of 16 horse power; and that the engine 
was sold and delivered to him accordingly; that he endea­
voured to use it for the purpose of threshing grain for a 
portion of the fall of each of three years, but that it never 
worked satisfactorily in that it did not generate the power 
which it was reasonably expected or sold to do, but was
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Statementuseless for threshing purposes; that lie on several occasions 
complained to the plaintiffs about the engine and requested 
them to re-take possession of it, which they refused to do, 
and that the defendant was compelled to put it aside as 
useless, and thereupon requested the plaintiffs to take pos­
session of it, which they refused : that lie has from time to 
time paid plaintiffs on account of the purchase price of the 
engine $327.77. and he counterclaimed as damages the full 
amount of the plaintiffs’ claim and the moneys so paid by 
him. amounting in all to $2,508.12. Particulars were 
ordered to be delivered by the defendant to the plaintiffs 
by which it appeared that the years in which the defendant 
endeavoured to use the machine were 1802. 1893 and 1895. 
The plaintiffs thereupon raised in their reply the point of 
law that the counterclaim was barred by the Statute of 
Limitations, 21 Jac. I. c. 10. s. 3.

t)n application of the plaintiffs the question of law was 
set down for hearing before Wetmore, J., in Chambers.

K. A. C. McLorfj. for the plaintiffs. 
./. T. Brown, for the defendant.

Argument.

Wetmore, J.—It is quite clear that if the defendant Judgment, 
had brought a substantive action against the plaintiffs for 
breach of the alleged warranty (because it is an implied 
warranty upon which he relies) his right of action would be 
barred bv the Statute of Limitations. The learned counsel 
for the defendant however urged two contentions in support 
of his counterclaim :—

1st. That the Statute of Limitations cannot be pleaded 
to a counterclaim at all, it can only be pleaded to an action.

2nd. That the matter of counterclaim is matter of set-off 
really, and not matter of counterclaim, and the right to rely 
upon it as a set-off is not taken away heeause it is stated in 
the pleading to be a counterclaim, that the cause of counter­
claim arises out of the contract on which the notes sued on 
are based, and the cause of action on the part of the plain­
tiffs not being barred keeps the subjeet-matter of the 
counterclaim alive.

VOL. VII. T. I.. REPT8.—3
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The contention first made is based on the fact that the 
Statute of James1 neither takes away the right to damages 
nor even the right to bring the action, it merely creates a 
bar to enforcing the action. If the statute is not 
pleaded the party can recover. Then it is urged that the 
statute provides that all actions of the character specified 
shall be brought within the limited time, and that a counter­
claim is not an action. It will be observed that by rule 
110 of “ The Judicature Ordinance and marginal rules 
109 & 249' of the English Rules, from which our rule is 
taken, it is provided that a counterclaim shall have the same 
effect as a cross-action. Now, clearly, if a cross-action had 
been brought in this instance the Statute of Limitations 
could liavc been pleaded to it. It certainly would be a 
strange anomaly that the statute could not be pleaded lie- 
cause instead of bringing a cross-action the claim is brought 
forward by way of counterclaim. If that were allowed the 
provisions of the rule would to that extent be defeated, 
because the same effect would not be given to the counter­
claim as would be given to the cross-action. And note the 
conséquences if the defendant's contention is correct: A 
has a cause of action against B which he knows is barred by 
the statute and he knows therefore that it would be idle to 
sue, so lie refrains ; but B happens to have a cause of action 
against A entirely independent of A’s action against him 
and arising out of transactions entirely foreign to it and 
brings an action against A. A could then bring forward 
by counterclaim his cause of action no matter how stale it 
might be and open up the whole of it. and B would be help­
less in so far as the statute is concerned. Moreover, B.’s 
action might be stayed or discontinued, and under the ex­
press provisions of the rules A's counterclaim could be pro­
ceeded with notwithstanding the statute. I am quite satis­
fied that the rules or the practice never contemplated any­
thing of the sort. In Re Lloyd,3 (cited for the defendant), 
is not applicable because no action was brought at all by the 
mortgagee or anything which could be construed to be an 
action ; the proceeding was taken by the representatives of

• 21 Jac. 1. c. HI.
•c. O 1808, c. 21.
1 (100.il, 1 Ch. 385: 72 L. J. Ch. 78; 61 W. R. 177: 87 L. T. 

541 ; 10 Times L. R. 101.
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the mortgagor. I am inclined to think with all due defer­
ence that that case, to say the least, touched the border-line, 
ami I am not disposed to carry it any further.

As to tlie other contention, that the matter of counter­
claim is a matter of set-off. 1 am quite free to confess 
that since 1 arrived in this country I have until very lately 
been quite at a loss to understand what was meant by a set- 
oil' and my confusion was largely due to what 1 saw hereto­
fore laid down in the Annual Practice as the distinction 
between a counterclaim and a set-off. 1 was quite familiar 
with what was called a pleadable set-off according to the 
practice in my old province.4 It meant setting off mutual 
debts or liquidated demands in actions for liquidated de­
mands. and 1 had never heard of a pleadable set-off in any 
other way. Hut I found on arriving here what was set out 
in the note to English Marginal Rule 199, beginning say, 
in the Annual Practice of 1897, at page 469, and following 
pages. 1 find however that this has been pretty nearly ex­
punged from the Annual Practice for 1903, and what appears 
at page 275 and following pages substituted. This last is 
quite in accordance with my old conceptions and the subject 
is now comprehensible to me. I will content myself with this 
reference to the Annual Practice of 1903, and state that in 
my opinion it is generally correct and supported by auth­
ority. The conclusion I draw from it is that a set-off can 
only arise where the action is for a liquidated amount and 
there are mutual debts between the litigating parties. A 
claim sounding in unliquidated damages cannot be set off 
against a claim for a debt or for any other cause of action. 
The party claiming the unliquidated damages must counter­
claim or bring a cross-action. Neither can a claim for a 
liquidated amount be set off against a claim for unliquidated 
damages, it must be counterclaimed or a cross-action 
brought. In this light I can quite understand the decision 
in Ord v. Ituspini5 That case was decided under 2 Geo. 
IT. cap. 22. and 8 Geo. II. cap. 24, and before the passing of 
9 Geo. IV. cap. 14 (commonly known as Lord Tenterden's 
Act), the 4th section of which made the Statute of James 
applicable to anv debt on simple contract alleged by way of 
set-off: and T can also quite understand why that case has

4 Tin- Province of New Brunswick.
12 Esp. 570.

Judgment. 

Wetmorc, J.
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not been cited in any text book, at any rate, which is at 
present available to me. I am of opinion that the Statute 
of .Janies is applicable to the defendant’s counterclaim in 
this action and bars his right to recovery. It was not 
claimed that the matter of counterclaim could Ik* made 
available as a defence in any other way than by counter­
claim. 1 have disposed of all the «piestions urged before me. 
This matter of an answer to the defendant’s counterclaim is 
admitted to dispose of all defence the defendant has. and the 
plaintiffs are entitled to judgment on their claim.

Judgment for plaintiffs.

PEASE v. TOWN OF MOOSOM1N AND SARVIS.

Practice—Pleading—Amendment—Itii/ht of defendant to plead de, 
novo—Premature application to strike out—Costs.

Where a statement of claim in amended under Rule 170 of the Judi- 
eature Ordinance.* the opposite party is entitled to plead dr noro 
to the whole «daim as amended, notwithstanding that In- lias pre­
viously pleaded to the original «daim, mid a defence delivered to 
such original «daim cannot be umler Rub- 182.- considered ns 
pleaded to the amend«>d claim until the expiration of the eight 
days allowed f«ir pleading to tin amended claim.

[Wetmokk. J., February 23rd, linil.]

Application to strike out certain paragraphs of the 
defence as embarrassing.

The statement of defence was delivered on 26th January, 
and on the 4th February the plaintiff amended tiis state­
ment of claim under Rule 179 of The Judicature Ordin­
ance,’M and on the same day delivered the amendment to the 
defemlant's advocate. The amendment did not interfere 
in the slightest way with the alleged cause of action or with 
the grounds upon which relief generally was sought. It 
merely struck out one of the reliefs prayed for. On the 
same day that the plaintiff so amended his claim he took out 
the chamber summons on til's application.

J. T. Brown, for the defendant : The application is pre­
mature because the defendant had under Rule 18?- e*ght

1 “ The Judicature Ordinance " C. O. 1808, c. 21.
1 Of “ The Judicature Ordinance *' O.O. 1808, c. 21.
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days from the delivery of the amendment to plead to the 
amended pleading and van plead de novo. Therefore the 
statement of defence delivered cannot lie considered as 
pleaded to the amended statement of claim until such eight
days have expired.

.1. C. McLorg, contra.

Wetmobe, J. —1 have had some difficulty in making up Judgment, 
my mind. At one time I was inclined to the view that Rule 
182s ought not to receive the construction contended for by 
the defendant’s advocate, that it ought to be so construed 
as to permit the opposite party to plead to the amendment 
or to amend his pleading so as to make it apply to the 
amendment, but not to allow him to plead de novo to the 
whole claim, and 1 was also disposed to read the Rule in this 
way—that if the party had not already pleaded
when the amendment was made he might within the pre­
scribed time plead to the amended pleading; if he had 
pleaded to the original lie might within the prescribed time 
amend so as to plead to the amendment. But on reading 
the Ride more carefully 1 perceive that it contemplates the 
party pleading again even if he has already pleaded to the 
original. I have reached the conclusion that the opposite 
party can in such ease plead “ de novo’' to the whole claim 
as amended. This seems to be according to the strict read­
ing of the Rule, and to permit this does no injury. Tf one 
party has committed a mistake and rectified it, it simply 
puts the other party in a position to rectify mistakes on his 
part. I think the proper way to test this would be to take 
this very ease. Suppose within the eight days after the 
delivery of the amendment the defendant had filed a new 
statement of defence to the whole claim as amended, leaving 
out the alleged objectionable matters, could the plaintiff 
have obtained an order to have such defence taken off the 
files. Or made any other ation to set it aside? Or 
suppose he had pleaded new’ matters of defence alto­
gether apart from any suggested bv or arising out of the 
amendment, would not the Rule justify him in doing so?
I am of opinion that it would. 1 must therefore hold that 
this application was made too soon; that tlie defence filed 
cannot under the circumstances be held as pleaded to the

4

3179
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amended statement of claim until after the expiration of the 
eight days and only then in the event of the defendant not 
pleading again or amending. This application must he 
dismissed.

Summons discharged irifh costs.

THE CANADA SETTLERS LOAN & TRUST CO. v. 
PURVIS.

Vendor and purchaser-—Aareement for sale of land—.1 fient—Xtatc-
nient of prier and terms—Statute of Frauds Implied contract 

Fridtne. Datnaai» Specific performanci Ejeitment
Mistake— Mesne profits—Fâches.

The plaintiffs in reply to n letter from their a cent asking for “ the 
very lowest figure and best terms ” nt which they would sell “ the 
Lane Place.” wired as follows : ” Lane Place. $480 on usual 
terms.” and immediately followed this by a letter to the same 
eTcct. Upon receipt of the telegram the agent purported to sell 
the land to the defendant, who entered into possession. In an 
action to recover possession of the land,

Held, that the agent had not been authorized by the plaintiffs to sell, 
and that the plaintiffs were entitled to recover.

Held, further, that the defendant having persisted in his possession, 
with full knowledge that the plaintiffs objected to It. the plain­
tiffs were entitled to mesne profits, and that the defendant could 
not recover anything for the buildings and improvements placed 
by him on the land.

f Wetmore, J.. May SOtli. 1003.1

Action to recover possession of land. The facts are set 
forth in the judgment.

E. L. El wood, for plaintiff.
G. Elliott, for defendant.

Wetmore, J.—The facts of this ease, as T find them, are 
as follows : The plaintiffs about the 13th June, 1898. were 
the mortgagees and entitled to the possession of the land in 
question, which is situated near Saltcoats, and on the 14th 
March, 1902, became the owners in fee simple thereof. One 
Thomas McNutt acted as the agent for the plaintiffs at Salt­
coats, but he was not a general agent ; with the exception of 
some matters of an unimportant character he always acted in 
each individual case on special directions from the chief officers 
of the plaintiff company. He was generally reported in and 
about Saltcoats to be the agent of the plaintiffs. Negotiations
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«•ere opened between the defendant and McNutt with a view Judgment, 
of the defendant purchasing the land in question, and on the Wetinore.J. 
13th June, 1898, McNutt wrote a letter to A. D. McLean, the 
plaintiffs’ commissioner, of which the following is a copy:

“ Saltcoats, 13th Jan., 1898.
“ A. D. McLean, Esq.,

“ Dear Sir:—I think I can sell the Lane place to a North- 
umherland farmer with a large family and some means, if the 
price is reduced. Will you tell me the very lowest figure and 
best terms for this place. If not satisfactory he will take a 
homestead. A message by wire preferred.

“ Yours truly,
“ Thomas McNutt.”

On the 16th June, McLean, whose office was at Winnipeg, 
caused a telegram to be sent from there to McNutt at Salt­
coats, of which the following is a copy :
“ To Thos. McNutt,

“ Saltcoats.
“ Lane place $480 on usual terms.

“ Canada Settlers Irean & Trust Co.”

On the litli June McNutt sold the land in question to the 
defendant, who gave him his cheque, dated 17th June, on the 
Bank of Montreal, Winnipeg, for $200, payable to the order 
of A. D. McLean, on account of the purchase money, and 
the cheque specified that it was an “ instalment on N. W.
6-24-1-W. 2nd P.M.,” and McNutt gave the defendant the 
following receipt :

“ Saltcoats, 17th June. 1898.
“ Received from Mr. John Purvis a cheque for two hundred 

dollars, being first payment on N. W. 6-24-1-W. 2nd, sold to 
him for five hundred dollars, on company’s usual terms.
Agreement in duplicate and official receipt to lie given.

“ Thos. McNutt,
“ Agent C. S. L. & T. Coy.”

On the same day McNutt forwarded this cheque to McLean 
with the following letter :

“Saltcoats, June 17th, 1898.
“ A. D. McLean, Esq.,

“ Dear Sir :—I enclose cheque for $200, first payment by 
John Purvis on N. W. 6-24-1, W. 2nd P.M. I sold the place
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Judgment, to him for $500. Your message said $480, but I added 
Wetmure, J. $20 as 1 found that he was willing to pay it. Kindly send 

agreement distributing the $300 on usual terms, but with 
privilege to pay sooner if inclined to do so. 1 sold free of 
taxes, so please send cheque for school taxes, and credit me 
with commission.

“ Yours truly,
“ Thos. McNutt.”

On the 20th dune and before McLean bad received Mc­
Nutt’s letter of 17th June, and of course after the sale or the 
alleged sale byMcNutt to the defendant, McLean wrote Mc­
Nutt as follows :

“ Canada Settlers Loan & Trust Co., Limited,
“ Winnipeg, Man., 20th June, 18ÎK8.

“ Thos. McNutt, Esq.,
“ Saltcoats.

“ He No. 308, Lane :
‘• Dear Sir :—We beg to acknowledge receipt of your 

favour of the 13th inst.. and in reply I wired on the 16th 
inst. as follows :

“ Lane place $480 on usual terms, which is to say one- 
tenth cash, balance in nine annual e<|ual instalments with 
interest at 8%. We will he glad to hear from you further in 
the matter.

“ Yours truly,
“ A. I). Mclxtm,

“ Commissioner.”
There is no direct evidence as to what McLean’s duties 

as commissioner were, but in view of the fact that McNutt who 
bad been acting for a length of time as agent for the company 
in the way 1 have stated, communicated with him on the 
matter of this proposed purchase, and that McLean answered 
him in the way he did, I feel justified in assuming and find 
as a matter of fact that McLean was the proper officer of the 
company to communicate with on the subject, and that he had 
the authority to write the letters and send the telegram in 
evidence written by him. There is no doubt that McNutt’s 
mind and that of the defendant were at one when the defend­
ant gave the cheque and McNutt the receipt of the 17th June; 
they evidently to deal with the land in question.
But the evidence abundantly satisfies me that McLean, in

6610
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sending the telegram of 16th June and the letter of 20th June Judgment, 
to McNutt, was under an entire mistake and misconception as Wetmore,.1 
to the land covered by McNutt’s letter of the 13th June. The 
plaintiffs had been holding the land in question at $800, 
and they held at the time an interest in another section of 
land, namely, the S. W. *4 °f section 34, township 15, range 
31. west of the 1st principal meridian, under a mortgage 
from one (ieorge Lane. The company’s officers were in the 
habit of designating the several places in which they were 
interested by the name of the person to whom the loan was 
made. The loan on the land in question had been made to 
one Wright, and the place was therefore known in the com­
pany's office as “ the Wright place,” and the S. W. *4 of sec­
tion 34 above mentioned was known as “ the Lane place.”
Now in McNutt’s letter of the 13th June he merely described 
the land as “ the Lane place.” McNutt so described the place 
because the company had previously entered into an agreement 
to sell it to one Harriet Lane. When McLean received this 
letter he believed that the property referred to in it was the 
S. W. 14 of section 34 in township 15 and sent the telegram 
and the letter of the 20th June under that belief. After send­
ing the letter of the 20th June, McLean received McNutt’s 
letter of the 17th June enclosing the defendant’s cheque, and 
then for the first time became aware that the land McNutt 
intended to refer to was the land in question, namely, the 
X. W. 14 °f fi-24-l-W. 2nd P.M. McLean, therefore, immedi­
ately wrote McNutt as follows, and with it returned him 
Purvis’ cheque :

“ Canada Settlers Loan & Trust Company, Limited,
“ Winnipeg, Man., 22nd June, 1808.

“ Tlios. McNutt, Esq.,
“ Saltcoats.

“ Dear Sir:—We beg to acknowledge receipt of your 
favour of the 17th inst. enclosing cheque for $200 from John 
Purvis. We regret to say that there has been some error in 
this matter. In your former letter you merely asked the 
price at which we held Lane’s place, and we thought you 
meant the S. W. ^4-34-15-31, which belongs to G. Lane.
Put from your last letter we see you meant the N. W. 14- 
6-24-1 -W. 2nd, which was purchased by H. Lane from this 
company sometime ago. The price at which we hold this



42 TERRITORIES LAW REPORTS.

•Tivlguifiit. 

Wetmor**, .1.

[VOL.

land is $800, and therefore return clieque herewith. If Mr. 
Purvis cares to buy at this figure we will he glad to hear 
from you again.

“We regret that this mistake has arisen.
“Yours truly,

“A. I). McLean,
“ Commissioner.”

McNutt, upon receiving this last mentioned letter, com­
municated its contents to the defendant and tendered him his 
cheque, which the defendant refused to accept hack. He lias 
refused to deliver up possession of the land and counterclaims 
for specific performance by the plaintiffs of the alleged agree­
ment of l<th June, 1808.

There is nothing in the nature of an agreement upon 
which the defendant can rely to support his possession or his 
claim for specific performance, except McNutt’s receipt of the 
17th June. 1808, because that is the only document which 
can, under any pretence, lie set up as satisfying the 4th section 
of The Statute of Fraudv.1 And the first question that 
arises is: Is that writing binding upon the plaintiffs? I am 
of opinion that it is not. 1 cannot distinguish this case from 
Harvey v. Facey.2 McNutt’s letter of 13th June was merely 
an inquiry as to the lowest price and the best terms for which 
the plaintiffs would sell the lot, and McLean’s telegram was 
merely an answer to that question and contained no implied 
contract that the plaintiffs would sell at that price, and did 
not authorize McNutt to make any contract of sale, and his 
letter of the 20th June did not carry the matter any further. 
Moreover, McLean did not in any reply to McNutt’s letter 
of the 13th June authorize McNutt t<> negotiate a sale, and 
so this case is on all fours with Chadburn v. Moore* The 
consequences are that the plaintiffs are entitled to succeed in 
their action and to judgment for possession of the land and 
for mesne profits, and the defendant fails as to his counter­
claim. The plaintiffs set up another ground to relief, namely, 
that owing to the mistake on the part of McLean as to the 
quarter section that McNutt wrote about, the agreement made 
by McNutt was void and that there was no consensus ad idem.

1 29 Car. II. c. 3.
5 «2 !.. .1. V. C. 127: f18A0l A. C. 5*2; 1 It. 428; 00 !.. T. 504; 

42 W. H. 120.
*<11 L. J. Ch. 074 ; 07 L. T. 257: 41 W. R. 30.
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This question is one that requires a very great deal of con- Judgment, 
sidération, and 1 am not prepared to express any opinion Wetmore.J. 
upon it. It is not necessary to do so. I rest my judgment 
entirely upon what 1 have hereinbefore stated. It was set 
up on the part of the defendant that he was entitled to 
succeed both as to the action and the counterclaim by reason 
of laches on the part of the plaintiffs and delay in bringing 
the action. 1 am quite unable to understand why the plain­
tiffs should be deprived of their property by reason of such 
delays. The defendant was promptly apprised of tin1 fact 
that the plaijitiffs would not adopt McNutt’s agreement.
Mr. Smith, the plaintiffs’ inspector, interviewed the defend­
ant in 1898, 1899 and 1900, and according to the defendant’s 
own testimony every time objected to his being on the place.
The defendant persisted in his possession with the full know­
ledge that the plaintiffs objected to it and refused to accept 
any terms whatever, insisting that the McNutt agreement, 
should be carried out by the plaintiffs. The only question 
remaining is, what are the plaintiffs entitled to recover for 
mesne profits? The evidence of Harold Smith is that the 
rental of the land is worth $50 a year, and that is not dis­
puted by the evidence, and I am not prepared to say that it 
is unreasonable. The defendant has, in my opinion, improved 
the land by fencing, removing stones, cutting down bluffs, 
building stables and by cultivation. I believe the land is 
worth, by reason of these improvements, more than it was 
when the defendant went into possession. Nevertheless (I am 
bound to state with some feeling of regret) I feel that 1 cannot 
take those improvements into consideration. I cannot find 
any case which, under the English Practice, would support 
me in doing so, and on principle I am impressed with what is 
stated in Mayne on Damages.4 1 think in making the im­
provements the defendant Ment on at his own risk with full 
knowledge that his rights were disputed. Under such circum­
stances I am of opinion that he cannot practically compel the 
plaintiffs to pay him for doing something that they did not 
ask him to do and which, for all I knew, they did not want 
done.

Judgment for plaintiffs.

4 fitli ed„ at p. 401.
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Statement.

Argument.

Judgment.

WATEBOÜS ENGINE WORKS COMPANY v. HOW­
LAND AND THE SASKATCHEWAN MUTUAL 
DEVELOPMENT COMPANY.

Partie»—Joinder of cau»cn of action—Rule» 26 and 2D of “ The 
Judicature Ordinance ” O. 1RDS, r. 21.

The plaintiffs brought action against the defendant Howland for the 
purchase price of machinery sold and delivered to him. and joined 
therewith a claim against the defendant company on notes given 
by it to plaintiff to secure part payment of such machinery; and 
also a small claim against the defendant company for the price of 
goods.

Held, that these constituted separate and distinct causes of action 
and could not he joined.

| Wet more. J„ Augunt 7th. IDO 7.1

Application by Chamber summons on behalf of the defend­
ant company to strike their name off on the ground of mis­
joinder, argued before Wet more. J„ 30th July, 1907.

T. 1). Brown, for the motion.
E. L. El wood, for the plaintiff, contra.

Wet more, J.—The statement of claim in the first three 
paragraphs alleges in substance that by an agreement under 
seal dated the 23rd April, 1906, the defendant Howland 
agreed to purchase from the plaintiffs a 20-horse power, 
second-hand traction engine, for which he agreed to pay the 
plaintiffs on the 1st December, 1906, $500, and on the 1st 
December, 1907, a like sum of $500, and to secure the pay­
ments of these amounts he gave the plaintiffs his two promis­
sory notes dated April 24th, 1906, for $500 each, with in­
terest as stated, and payable respectively December 1st, 1906, 
and December 1st, 1907 : that it was agreed in such agreement, 
among other things, that on default of payment of any 
oli ions given for this machinery the whole of the pur­
chase price remaining unpaid, or any obligations therefor, 
should become due and payable as cash, notwithstanding the 
deferred times of payment mentioned in the obligation; that 
the defendant Howland covenanted to pay the same; that 
the plaintiffs delivered the engine, and the defendant has 
paid nothing on account of the purchase price or of the

4
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promissory notes. By the 4th, 5th, 6th and 7th paragraphs Judgment.
of the claim it was alleged that by an agreement under seal Wetimm*. .T.
dated the 18th May, 1906, the defendant Howland agreed to
purchase from the plaintiffs a 26-horse power Waterous
double-cylinder engine; one 40 x 60 McClosky thresher, with
side-fan blower; one 40 Rich band-cutter and self-feeder, 150
feet of 8-inch, four-ply drive belt, one P. 1). Moore steam
pump and one head-light, for the price of $4,080, which was
to he paid for by delivering to the plaintiffs one 20-horse
power Case engine, free of all liens, at $950, and the balance
|\v promissory notes payable as follows: two notes for $1,050
each, payable respectively on the 1st November, 1906 and
1907, ami one note for $1,030 payable on 1st November, 1908,
bearing interest as stated; that the machinery mentioned in
the last mentioned agreement was delivered by the plaintiffs
to the defendant Howland, and they received the 20-horse
power Case engine, and also received the following promissory
notes made by the defendants, The Saskatchewan Mutual
Development Company, in favour of the plaintiffs, namely, one
dated May 26th, 1906, payable 1st November, 1906, for
$1,050, with interest as stated : one for $550 dated May 28th,
1906, and payable on November 1st, 1907, with interest as 
stattnl : one dated August 22nd, 1906, payable November 1st,
19(17, for $500, with interest as stated; and one dated August 
22nd, 1906, payable the 1st November, 1906, for $1,030, 
with interest as stated. And the claim alleged that the last 
mentioned agreement provided that if default should happen 
in payment of the purchase price of the machinery the wdiole 
of the purchase price remaining unpaid, and all obligations 
therefor, should, notwithstanding the deferred times of pay­
ment mentioned in such obligations, become due and payable 
as cash forthwith; and it alleged that nothing had been paid 
on account of this last mentioned agreement or the notes.
The 8th paragraph contains a claim against the defendants, 
the Saskatchewan Mutual Development Company (which I 
shall hereafter call “the company”), for goods sold and 
delivered to the amount of $27.23. And the plaintiffs in 
their prayer for relief claim from the defendant Howland the 
sum of $4,200.30, and interest from 1st December, 1906, and 
judgment against the company for $3,185.83, with interest; 
that is, the plaintiffs ask to recover against the defendant
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Wetmore, J.

[VOL.

Howland the principal and interest on all the promissory 
notes set out in the statement of claim, and as against the 
defendant company the principal and interest due on the 
notes made by them, and also for the goods alleged to be sold 
and delivered to them.

Application was made on behalf of the company to 
strike their name off on the ground that the claim against 
them could not be joined in one writ with the alleged 
cause of action against the defendant Howland. It is set 
up in the first place, on the part of the plaintiffs, that the 
company had waived their right to take this objection by 
reason of their advocate having applied for and obtained an 
extension of time for putting in a defence. T am of opinion 
that this contention cannot be allowed, the matter com­
plained of here is not a mere matter of irregularity: the 
question is whether the plaintiffs have the right to mix these 
parties up in the way they have done in bringing this action. 
The question really is then whether the plaintiffs had a right 
to join these parties in this action under Rule 29 of “ The 
Judicature Ordinance”1—That rule is as follows :—“All per­
sons may be joined as defendants against whom the right to 
any relief is alleged to exist whether jointly, severally or in 
the alternative ; and judgment may be given against such 
one or more of the defendants as may be found to be liable 
according to their respective liabilities without any amend­
ment.” This rule is word for word the same as Order XVI., 
Rule 4, of the English Rules, and the authorities are to the 
effect that this Rule and Rule 1 of Order XIV. should be read 
one into the other. This last mentioned Rule, before it was 
amended in October, 1896, was precisely the same as Rule 26 
of “ The Judicature Ordinance/’1 Whatever my opinion 
might have been as to the construction to be put upon Rule 29 
of “ 'The Judicature Ordinance,”1 I feel that I am bound bv 
authorities which I must follow. The cases to which 1 refer were 
decided in the House of Lords, and, although a decision of 
that Court is not binding upon the Court of which I am a 
member or upon myself, their decisions are of such a high 
character (because it is the Supreme Court of Appeal in 
England) that I would not for a moment venture to go con­
trary to them. It will be observed that the causes of action 
set forth in the 1st, 2nd and 3rd paragraphs of the statement

•C. o. isns. c. 2i.
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of claim are really against the defendant Howland, the com­
pany are in nowise interested or concerned in them at all; 
and, on the other hand, the cause of action set forth in the 
8th paragraph is entirely against the defendant company, and 
Howland has no interest whatever in that claim. I cannot 
therefore see how, under the authorities, these two defendants 
can be joined with respect to those causes of action, and at 
any rate, so far as those causes are concerned, the defendants 
are entitled to succeed or the plaintiffs called upon to elect 
which cause of action they will proceed with. As to the 
causes uf action set forth in the 4th, 5th and 6th paragraphs, 
it will lie observed that the notes which were provided by the 
agreement of the 18th May to be given for this machinery 
were not the notes specified in the claim as given ; these notes 
were payable at a different time and for different sums, and 
made by other parties; it will be observed that the gross 
amounts are the same, but that is all. It does not appear that 
the defendant Howland was a party to these notes that were 
actually given for the machinery, and how it is expected to 
make him liable on the notes given by the defendant company 
1 am unable to conceive. It may be set up possibly that 
Howland is liable, not on the notes given by the defendant 
company, but under the agreement for the purchase price of 
the machinery, and, especially, in view of the acceleration 
clause. 1 do not consider it necessary to express any opinion 
ujwn this question, and as a matter of fact 1 have formed no 
opinion; but, if Howland'is so liable he is liable by virtue of 
the agreement and not by virtue of the notes, and what lia­
bility there is on the part of the defendant company is by 
virtue of the notes and not by virtue of the agreement; that 
is, the plaintiff has distinct and separate rights of action 
against these persons—one against the company by virtue of 
their notes, and not by virtue of the agreement, and one against 
Howland by virtue of the agreement and not by virtue of the 
notes. 1 may add that it is impossible that the company can 
be held subject to the acceleration clause in this agreement— 
an agreement which they were never a party to; and it is 
not claimed that they were a party to it. They promised to 
pay these notes at a specified date, that payment cannot be 
accelerated by an agreement between the plaintiffs and an­
other person—an agreement to which they were not a party 
at all.

JmlgniHit. 

Wvtmore, •!
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Judgment. In Sniurthu'aite v. Ilannajis “bales of cotton were sliip-
Wetmore, J. ped by several shippers upon a general ship for carriage 

to Liverpool, the bills of lading being similar. Upon arrival 
it was found that the number of hales landed fell short of 
those shipped, and that some of the landed bales could not 
be identified, their marks having been obliterated. These 
latter bales were sold and their proceeds distributed propor­
tionately among the several consignees. Sixteen holders of 
hills of lading, nine being shippers and seven consignees, 
joined in one action against the shipowners claiming damages 
for non-delivery of the number of bales specified in their 
bills of lading respectively.” The question was whether the 
several plaintiffs could be joined. The House of I,ords held 
they could not. Lord Herschell, L.V., at p. 41)9,3 states as 
follows: “ In what sense can it be said with accuracy that 
the different causes of action all arise out of the same trans­
action? The claim is in each case in respect of a breach of a 
separate contract to deliver the goods shipped.” That is 
practically the case here as 1 have already stated it. The claim 
is in each case in respect of a breach of separate contracts. 
Then at p. 500 he states: “ The rule provides that Sill persons 
may lie joined as plaintiffs in whom the right to any relief 
claimed is alleged to exist, whether jointly, severally or in the 
alternative/ This conveys to my mind the idea that the 
relief claimed by the plaintiffs who are joined is to he the 
same relief.” Just at this stage His Lordship was dealing 
with Rule 1 of the Order, hut at p. 501 he states: “ It can­
not lie doubted that whatever construction is put upon the 
Rule I have been considering, must he applied equally to Rule 
4 of the same Order.” Lord Russell of Killowen, at p. 503, 
states: The property in the goods was distinct in the case of 
each shipper, and the contracts of carriage were likewise dis­
tinct. There was no community of interest or of proiierty as 
between the plaintiffs. In truth, the transaction was not one 
and the same. There were several transactions, similar in­
deed, hut different and distinct from one another.” The last 
appears to me to be very pertinent to the question I am dis-

: (1N!M). A. C. 404 : Hit L. J. Q. It. 7.17; « R. 20!); 71 L. T. 157; 
48 W. R. 113.

■Of (1804). A. C
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cussing in this case. In Sadler v. Great Western Railway Judgment. 
Company,”4 “ The plaintiff, a dealer in cycles, brought an ac- Wetmon*, J. 
lion against two railway companies which had parcel offices 
adjoining his shop on opposite sides, alleging that each com­
pany caused carts to stand on the highway in front of its 
office for an unreasonable length of time, and that these com­
bined acts prevented all access to his shop by vehicle or 
cycle, and caused him special inconvenience and loss of 
trade.” An application was made by one of the companies 
to stay the action on the ground of misjoinder. The Court 
divided, A. L. Smith, L.J., holding that there was a mis­
joinder. Righy, L.J., holding the other way. Smith.
L.J., at p. r>93,r’ states: “As 1 read Smurthwaite v. Han- 
nay,2 the question of the joinder of two plaintiffs equally ap­
plies to joinder of two defendants.” This was car­
ried to appeal, and the judgment of Smith, L.J., was up­
held. Halahurv, C.J., is reported at p. 453," as follows :
“ The pleader here has thought proper in some parts of the 
statement of claim to allege several and separate causes of 
action. He has set out in terms that the plaintiff has a 
separate cause of action against each of the two defendants.
I believe the true construction of the whole statement of 
claim is that, and that the words which are to be found in the 
5th paragraph do no more than expand, with a view to dam­
ages. what is referred to in the other paragraphs of the state­
ment of claim.” Lord Watson, at p. 454, states as follows :
“It is perfectly obvious that the statement of claim for the 
appellant sets forth two separate and distinct causes of action 
against two separate defendants. I do not think that upon 
any fair construction of his pleadings there is set forth any 
joint claim against the defendants. In these circumstances 
it has ln*en painfully apparent from first to last of the learned 
argument we have heard that the contention of the appellant 
is not only unsupported by the authority, but is in the teeth 
of authority.” And Lord Herschell, at the same page, states :
“ My Lords, 1 am of the same opinion. It is practically ad­
mitted, for it cannot he disputed, that there are in the state-

4 (1885), 2 Q. B. 088; 65 L. J. Q. B. 2G; 73 L. T. 386; 44 W. R 
rs>: affirmed. (lHtHii, A. C. 450; 05 I. J. <). B. 402: 74 L. T. 561;
45 W It. 11.

Of (1805). 2 Q. B.
•Of (1806), A. C.
VOL. Vil. T. L KKPT8.—4
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Judgment, ment of claim two separate causes of action charged against
Wetmnre,J. these twb defendants—that either of them might be sued 

alone, and that the plaintiffs here might recover against 
either of them alone.” I cannot distinguish this case from 
what is so laid down. This application must he allowed. It 
is claimed on the part of the plaintiffs by affidavits produced 
on their behalf that the defendant Howland is the manager 
of the defendant company, and that the agreements set out 
in the statement of claim and the promissory notes therein 
mentioned were executed hv him on behalf of the company, 
and that the liability incurred by Howland is in reality the 
liability of the company. There is nothing in the statement 
of claim setting that up, and, in so far as the liability of the 
parties is concerned, 1 am inclined to think that it would not 
affect their rights as between the company and the plaintiffs 
under the claim as set up by the plaintiffs, hut however that 
may be, I am of opinion that it is not open to me to deal with 
that question, because the statement of claim sets up no rights 
against the company by virtue of any such relation or under­
standing. In disposing of this question I am of opinion that 
I cannot travel outside of what is set up in the statement of 
claim. The counsel for the plaintiffs asked for leave, if 1 
should rule against him, to elect. I will allow him to elect, 
and for that purpose will not make the formal order until 
the 5th October (after vacation).

Summons made absolute with costs
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BROWN v. AITKXHEIMER.
Leant \tjmaunt for hâte—Land T it Int .1» t, IH9 f—.tprrrnirnf raid 

tnt leant - Annin muent—Un tu h of atm t au nt to do breaking— 
itiion h// annijince of reversion for damage»—Chone in action.

By agreement in writing hut not waled, tin* defendant leaned from 
"in- Mel<eiiu certain land, and entere<l into possession thereof. 
Subsequently, hut during flip currency of the term, Mcivean trans­
ferred the demined land to the plaintiff, and also assigned to the 
plaintiff the agreement of lease. In an action by the assignee 
against the tenant,

lit Id that tlie agreement, although void as a lease, wan. nevertheless, 
valid as an agreement, and the defendant having enteml into pon- 
session under it. a tenancy wan thereby created.

Ih Itl, further, that, notwithstanding that the Statute, .T2 Henry 
VIII. c. 24. which confers on a grantee of a reversion a right of 
action against a lessee for non-performance of conditions in •y 
lease, does not apply when the demine is. as in thin cane, not by deed, 
yet tlie plaintiff wan, nevertheless, entitled an assignee under cap.
41 of tli.' Consolidated Ordinances. 1*08, to maintain an action 
against the defendant for bin breach of the agreement prior to the 
date of the assignment thereof to the plaintiff.

[WetMORE, J„ April .tilth. 1903.]

On or Jilnuit the 31st March, 1000, one John McLean and Statement, 
the defendant entered into an agreement of lease of a certain 
parcel of land, and such agreement was in writing hut not 
under seal. By the terms of this agreement McLean leased 
the land to the defendant for a term exceeding three years, and 
the defendant therein agreed to * certain breaking on 
said land during the years 1900 and 1901. The defendant in 
pursuance of such agreement of lease entered into possession 
of the land and cropped it during the year 1900 and took 
off the crop, ami immediately after left the premises and 
never again entered into actual occupation. On or about the 
7th June, 1900, McLean sold the land to the plaintiff, and a 
certificate of title thereto was issued to the plaintiff dated 
13th June of that year. The defendant almost immediately 
after the transfer to the plaintiff and before he took the crop 
off the premises was notified of such transfer. By instrument 
under seal, dated 24th December, 1901, John McLean assigned 
to the plaintiff the agreement of lease of 31st March, 1900, 
and all rights, claims and demands of whatsoever nature and 
kind which he might have against the defendant by virtue of 
that agreement. The defendant never did any of the breaking 
he agreed to do under the agreement of lease, and the plaintiff

99
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statMUHit brought this action for damages for the defendant’s failure
so to do. The defendant in addition to defending the action 
countercluiined for cancellation of the agreement.

Argument. Levi Thomson, for plaintiff.
H. T. Richardson, for defendant.

.it.UgniMit. Wetmore, .1.—It was urged for the defendant that
the agreement in question is void as a lease as it is not in the 
form prescribed by " The Land Titles Act, 1894.”1 It was 
also contended that it is void under section 3 of 8 & 9 Vic. cap. 
10() ( Imperial) and sections 1 & 2 of The Statute of Frauds, 
because being for a term over three years it was not made by 
deed. 1 am not prepared to state that under “ The Land 
Titles Act ”l it is necessary that a lease should be by deed; 
it is quite possible that under that Act1 it is not necessary that 
it should he under seal. But assuming that this instrument is 
not in the form prescribed by “ The Land Titles Act”l and 
is therefore void as a lease, and also assuming that it is void 
as a lease under The Imperial Statute above cited, it is valid 
as an agreement, and the defendant having entered into posses­
sion under it became at least a tenant from year to year to 
McLean subject to the terms of the agreement : Tress v. 
Savage.- And that is sufficient for the purposes of this case. 
It is quite possible that under “ The Judicature Ordinance,”* 
s. 8, pars. 4 & 5, and s. 10, par. 11, the defendant under 
the circumstances held under the agreement on the same 
terms as if the lease hail been duly granted under seal: 
Walsh v. Lonsdale.*

The next question is whether the plaint iff can maintain 
this action against the defendant for not doing the break­
ing. The English cases decide that the Statute 32 Henry 
VIII. e. 34, conferring on grantees of reversions rights of 
action for non-performance of conditions, Ac., in leases 
on the part of the lessees, does not apply when the demise 
is, as in this case, not by deed: Standen v. Chrisnias* 
Hick ford v. Parson,“ and KWott v. Johnson.1 And the

'57-58 Vlct. c. 28.
- 4 E. & It. 30; 2 C. L. It. 1315; 23 L. J. <). It. 339: 18 Jur. 

«80: 2 W. It. 564.
T. O. 1808, c. 21.
♦52 L. .1. Ch. 2: 21 <’h. I>. 9: 44$ L. T. 858 ; 31 W. It. 109.
MO Q. B. 135: 10 L. .1. Q. It. 265; 11 Jur. <$94.
•5 O. B. 921 : 17 L. J. <\ V. 192: 12 Jur. 377.
’8 It. & 8. 38 ; 30 L. J. <J. it. 41; L. It. 2 Q. B. 120; 15 W, 

It. 253.
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Conveyancing and Lease Property Act, 1881,8 is not in force
in the Territories. Possibly then unless there is some statutory Wetmore, .1.
enactment here that would assist the assignee of a reversion
when the assignor has created a tenancy by parol before the
assignment the assignee of the reversion might not have a
remedy against the lessee for breach of a condition such as
the one in question unless something lias taken place between
him and the lessee from which the Court could find that a
tenancy was created by implication between the assignee and
the lessee upon the terms and conditions of the lease from the
assignor. But in such a case the original landlord could
maintain an action for the breadi of the condition: Bickford
v. Parson,0 and by the instrument of 24th December, 1901,
McLean assigned that right of action to the plaintiff, who can 
maintain an action against the defendant in his own name for 
such breach under section 1, cap. 41 of the Consolidated 
Ordinances, 1898. In Torkington v. Magee 0 the defendant 
contracted to sell to one Rayner his reversionary interest in 
certain property. Rayner assigned his interest in the con­
tract to the plaintiff. The defendant refused to perform his 
contract and the plaintiff sued him for damages for such 
breach. The Court held that the plaintiff could maintain 
the action. The question as to the plaintiff’s right to main­
tain such action turned on the construction to be given to the 
language contained in section 25, sub-section1 6, of "The 
Supreme Court of Judicature Act, 1873 ” (Imperial), which 
conferred upon the assignee “ of any debt or other legal 
chose in action ” the legal right of such “ debt or chose in 
action.” It was not disputed in that case that a right to 
recover <1 a mages for breach of contract is a chose in action, 
hut it was urged that the expression “ debt or other legal 
chose in action ” limited the “other legal chose in action” 
to a chose in action of a similar character to a debt. It was 
attempted really to apply the doctrine of ejusdem genens.
The language of section 1 of cap. 41 of The Consolidated 
Ordinances cannot possibly be so limited. That section pro­
vides that “ every debt and any chose in action arising out of 
contract shall be assignable.” I may state that Torkington v.

"14-45 Viet. e. 41 (Imperial).
• (1902>. 2 K. B. 427: 71 L. J. K. R. 712: 87 L. T. 304: 19 

Time* L. It. 703, rerersed in appeal on the fads (1903), 1 K. B. 
<•44; 72 L. J. K. It. 330 ; 88 L. T. 443; 19 T. L. R. 331.
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Magee9 was appealed and the judgment of the Divisional 
Court was reversed, but only on the ground that the evidence 
shewed there was no cause of action because neither the 
plaintiff’s assignor nor the plaintiff were ready and willing to 
carry out the contract with the defendant according to its 
terms. The Court of Appeal refrained from expressing an 
opinion upon the question whether the assignment of the 
contract entitled the plaintiff to sue for damages for breach 
in his own name: (1!)03) Weekly Soles.,0

I am of opinion that the plaintiff can maintain this action 
and that the defendant is liable in damages for the omission 
to do the breaking in the years 1900 and 1901, which I fix at 
$125. The agreement of lease does not warrant the defend­
ant to void the lease. That was the privilege of the lessor. 
As, however, both parties arc anxious to have the agreement 
cancelled, there will be an order cancelling it. I make no 
order for the defendant delivering up possession. No de­
mand of possession ever was made ; but as the defendant has 
not been in actual possession since 1900 there will be no 
difficulty about plaintiff taking possession if the agreement 
is declared cancelled.

Judgment for plaintiff with costs.

Yu UK TON PHINTING & PUBLISHING VO. LIMITED 
v. MAGEE.

Pleading—Deniurrrr—(leurrai denial—Sufficiency—Striking out.

A plon by a defendant that the statement of claim is not sufficient 
in law to sustain tin- action without setting forth the grounds is 
had and will he «truck out.

[Wetmore, J., June 17th. 1807.]

This was an application by the plaintiff by Chamber sum­
mons to strike out the first paragraph of the statement of 
defence. This paragraph merely alleged that the defendant 
would “ object at the trial that the statement of claim was not 
sufficient in point of law to sustain the action,” but did not 
specify the grounds of the alleged insufficiency.

E. L. Elwood, for the plaintiff.
B. Tennyson. Q.C., for the defendant.

’•At p. (50.
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Wetmore, J.—I am of opinion that as a rule it is no; «> 
good pleading to plead that a statement of claim is not suffi­
cient in point of law to sustain the action. The grounds upon 
which it is claimed to be insufficient should be stated. The 
forms given in the English Rules of Court seem to intend that 
they should be set out. Such a pleading is merely a demurrer 
which is abolished.

Section 151 of The Judicature Ordinance' provides that 
“ any party shall he entitled to raise by his pleading any point 
of law.” That means that the point of law is to be raised; 
that the question of law is to be stated. It is laid down in 
Bidder v. McLeanr that the point of law must be stated, 
although under the particular circumstances of that case, 
an objection in point of law stated in a somewhat general 
manner was held sufficient. 1 am of opinion that the first 
paragraph of the defence is therefore had, and 1 am of opin­
ion that it is embarrassing. 1 practically held in Foy v. 
Eberts,3 decided the other day, that a pleading so framed as 
to enable the party to spring on the other side something 
that he might not he prepared to meet is embarrassing. I 
see no reason to change my mind, and I am of opinion that 
a pleading so framed as to enable a defendant to spring some 
question of law which the plaintiff might not he prepared to 
meet, is equally as embarrassing as a pleading which would 
enable him to spring some question of fact that he might not 
he prepared to meet. The pleading should put the party it 
is pleaded against on his guard. See remarks of ('oilier in 
Phillips v. Phillips *

It is claimed that the grounds of the objection in point 
of law are stated in the defence specifically. Certainly there 
are grounds of objection in point of law stated specifically in 
the defence, hut there is nothing to indicate that the defend­
ant intends to limit the operation of the first paragraph 
of the defence to such points of law so specifically stated. 
In my opinion this renders the pleading all the more objec­
tionable because it is calculated to lead the plaintiff into the 
error of supposing that the points of law so specifically stated 
are the only ones intended to he raised, whereas in point of

' "The .Indienhire Ordinance” No. (t of 1803.
■20 ('h. I>. 612.
11leeided on May 27. 1807. not reported. T. I>. it.
*4 Q. It. I). at p. 150.
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fact it leaves it open to the defendant to raise any other 
objection in point of law that may occur to him. If there 
were words limiting the operation of the first paragraph I 
think it would be good, but as there arc not, I hold it to be 
embarrassing.

Summons made absolute with costs.

SMITH v. CANADIAN PACIFIC KAILWAY COM­
PANY.

Pleading—“ Sot guilty by statute ”—Other defence»—Contributory 
negligence - Workman'» Compensation Ordinance, cap. IS of 
Î90O.

A plea of “ not guilty h.v statute ” under Rule 113 of the Judicature 
Ordinance (('. O. 181)8, <\ 21», entitles the party so pleading to 
raise any defence that he might raise under a plea of “ not guilty " 
at common law.

Evidence of contributory negligence is properly admissible under such

A general denial of “each and every material allegation” in a state­
ment of claim is a had plea. Adkins v. North Metropolitan Tram- 
way Co., 03 L. .1, Q. It. 301, not followed.

The Workman's Compensation Ordinance. 1000, c. 13. is not an 
Ordinance affecting procedure merely, and is not retroactive.

A question of law cannot be raised by a general allegation in a 
pleading, hut the grounds thereof must he stated.

Yorkton Printing Co. v. Magee. 7 Terr. L. It. 54, followed.
[Wetmore, J., Feb. 6th, 1901.]

Motion by the defendant under Rule 113 of the Judica­
ture Ordinance J for leave to plead other defences in addition 
to the plea of “ not guilty by Statute,” heard before Wet- 
more. ,1., iu Chambers, on 25th January and 1st February, 
1901. The proposed additional defences are set forth in the 
judgment.

J. T. Brown, for the plaintiff : The defendant should 
not he allowed to plead any defence unless it is a good de­
fence in law : that is the object of obtaining leave. The plea 
of “ not guilty by Statute” entitles the defendant to raise 
any defence lie might raise at common law under a plea of 
“not guilty”: Rule 113 J. O.1: Boss v. Clifton-2

1 C. O. ISOS. c. 21. Rule 113: “ Nothing in this Ordinance shall 
affect the right of any defendant to plead ‘ not guilty by statute ’ ; 
hut if the defendant so plead lie shall not plead any other defence 
to the same cause of action without the leave of the Judge, and every 
plea of not guilty by statute shall have the same effect a.s a plea of 
not guilty by statute has heretofore had.”

Ml A. A- K. 031 ; 10 L. J. Q. It. 233.
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Paragraph 2 of the proposed defence is too general and Argument, 
therefore had : Pule 118 J. 0. Paragraph 3 is no defence and 
leave should be refused : Ord. cap. IS of 1900. That Ordin­
ance is one affecting procedure only, and is, therefore, retro­
active. Its words are, “It shall not be a good defence, etc.,” 
that is, the employer shall not be permitted to raise the 
defence. If it was intended to affect more than matters of 
procedure other words would have been used, as:—“shall not 
be liable, etc.”: Maxwell on Statutes (3rd ed.), 313-318;
Hardcastte on Statutes, 370-380 ; Ruegg’s Employers’ Lia­
bility, etc., Acts (5th ed.), 33. Paragraph 4 should not be 
allowed ns it is included in the plea of not guilty by Statute:
Doan v. Michigan Central Railway Company * Paragraph 
5 is too general : Odgers on Pleading (3rd ed.) 195.

E. !.. Elwood, for the defendant : The effect of the plea 
of “not guilty by Statute” is limited in the case of the 
defendant, by the Railway Act, 51 Viet. c. 29, s. 287, and 
the cause of action in this case does not arise from anything 
done bv the defendant in pursuance of this Statute : Doan v.
Michigan < entrai Railway Co.,4 Rei*t V. Grand Trunk Railway 
Company.5 Paragraph 2 is a good plea : Adkins v. North Met­
ropolitan Tramway Company,*' as to paragraph 3, the Work­
men's Compensation Ordinance affects more than matters of 
procedure: Massey v. McLellandS Fowler v. Pat/.8 In any 
event existing rights cannot be affected: Interpretation 
Ordinance, sec. 8, s.s. 48. As to paragraph 4, Doan v.
Michigan Central Railway Co.,* is not a decided opinion on 
the point. That case turned on other grounds. Paragraph 
5 is a good plea: Annual Practice, 1901. page 321 and cases 
cited: Burrows v. Rhodes,® Odgers on Pleadings, 105. Even 
if not technically right the defendant should he allowed to 
plead it in proper form.

'17 A. R. 481.
418 O. It. 482.
" 15 U. C. It. 355. 364.
•63 L. J. Q. It. 361. 10 Times Rep. 173.
’2 Terr. L. It. 179.
*4 A. It. 267.
• (1899). 1 tj. H. 818 ; 68 L. J. Q. It. 645; 80 L. T. 591: 48 W. 

It. 13; 03 J. I*. 532; 15 Times ltep. 280.
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Wet mo re, —'Phis is an action brought by the plain­
tiff, a hrakeman in tlu* defendants' employ, for injuries sus­
tained bv him bv reason of the negligence ami unskilful ness 
of the defendants’ servant. The defendants purposing to 

“not guilty by statute ” apply under Rule 113 of 
" The Judicature Ordinance,**1 for leave to plead other de­
fences. These other defences are in substance as follows :

2. A denial of “ each and every material allegation con­
tained in the statement of claim.”

3. That the injury, if any, was caused by the negligence 
of the plaintiff’s fellow servants in the common employment 
of the defendants, and not otherwise.

4 Contributory negligence on the part of the plaintiff.
5. That the statement of claim discloses no cause of ac­

tion against the defendants.”
The plaintiff’s advocate objects to the leave being granted. 

In the first place he sets up that as to the 4th proposed mat­
ter of defence it is unnecessary as it can he given in evidence 
under the plea of “ not guilty by statute.” As to the 2nd 
proposed matter of defence, he conceded that there might he 
allegations in the statement of claim which the defendant 
would not be. allowed to deny under the plea of “ not guilty 
by statute," and therefore the only objection he raised to 
that proposed plea was that it is too general.

1 will first deal with the objection to the 4th proposed 
matter of defence.

The plaintiff’s contention is that whatever could he given 
in evidence or raised as matter of defence under the plea of 
“not guilty by statute,” before the promulgation of the Eng­
lish rules of Court of 1883, can still he given in evidence or 
raised now under such plea, and that such construction must 
be put on Hide 113 of " The Judicature Ordinance.”l This 
provision was introduced in the first “Judicature Ordin­
ance,10 and has been copied into each succeeding general Or­
dinance respecting the administration of justice. With con­
siderable hesitation I have reached the conclusion that this 
point is well taken. This of course involves the inquiry what 
could he given in evidence or raised as a matter of defence in 
an action of this nature under the plea of not guilty by

*• Ordinance No. 2 uf INNft, n«**» *. 81.

1
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statute. The defendant could not only raise the special •|l‘dgment. 
defence authorized by the statute under which it was pleaded Wetmore, J. 
hut he could also raise any defence which he was authorized 
to raise at common law under the plea of “not guilty”: 
linns v. Clifton,2 Eagleton v. Gutteridge.n Williams v.
Jones,12 is also cited in support of that iu Itoscoe Nisi Prius 
Evidence.™ lu view of the introduction of the new practice it 
is very difficult to find authorities on the effect at common law 
of the plea of not guilty. The general issue is abolished and 
parties have to set out their defences in plain language, and 
the old text books and digests on the subject have gone out of 
print ; at any rate I cannot lay my hands on any. I have there­
fore to rely upon my own recollection as to what the effect of 
the plea was in the early days of my practice. My recollec­
tion is that contributory negligence could he raised under the 
plea of not guilty, and such recollection is supported by 
Holden v. The Liverpool New Gaslight Co.™ and Doan v.
Michigan ('entrai Nail way Co.*

I am free to confess that the construction T have put on 
Rule 113 of the Ordinance1 seems to me to be utterly at var­
iance with the whole spirit of the Ordinance,1 but 1 cannot 
perceive what other construction 1 can give to the words 
<• every plea of not guilty by statute shall have the same effect 
ns a plea of not guilty by statute has heretofore had.” More­
over, the learned Judge in Doan v. Michigan Central Nail­
way Company J must have taken the same view of the sec­
tion that 1 have, otherwise I cannot understand how under 
the Ontario Practice they could have held that evidence of 
contributory negligence was admissible under that plea.
Having reached the conclusion therefore that this matter of 
defence can he raised under the plea of not guilty by statute 
it is not necessary to plead it specially, and effect must be 
given to the plaintiffs’ contention, and I must refuse the 
leave asked for as to that matter of defence. It may he as 
well to state that no * ‘ was raised to the proposed
plea of not guilty by statute not being a proper plea or as 
to its not being properly marked with the references.

"11 M. Ac XV. 4«5; 12 L. J. Ex. 350. 
’ il A. «v R. 648 
"(lit Ed.», lino.
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I will next deal with the 2nd proposed matter of defence. 
In my opinion the paragraph as proposed is too general in 
form and contrary to the provisions of Hide 118 of “The 
Judicature Ordinance.”1 Adkins v. The North Metropolitan 
Tramway Company,* was cited in support of the proposed 
paragraph. 1 think that that decision is most unsatisfactory. 
It is admitted in the judgment that the defence in that case 
was “ not strictly in accordance with the form as required 
by the wording of the rule/’18 and the matter seems to have 
gone off 1 tecause the defendants’ counsel expressed himself 
as willing to amend if desired by the plaintiff's counsel to do 
so “ so far as to specify to him each and every material alle­
gation which they intended to deny.” Now it seems to me 
that if an amendment is necessary or desirable so as to give 
the opposite party notice of what is intended to be denied 
it is had and contravenes one of the intentions of the Hide, 
namely, that the opposite party shall by the plea have speci­
fic notice of what is denied. Rule 11 ft1® provides that “ It 
shall not he sufficient for a defendant in his statement of de­
fence to deny generally the grounds alleged by the plain­
tiffs statement of claim.” T quite agree with the judg­
ment in Adkins V. The North Metropolitan Tramway Com- 
jtanyJ that the proposed defence “is a long way off the old 
plea of the general issue,” liecause that plea went further 
in its effect than a mere denial of the allegations in the 
statement of claim (or “ declaration,” as it was called in 
the old practice) as, for instance, as I have just held, con- 
tiibutory negligence could be set up under it, but it is not 
necessary that the pleading should go as far as the general 
issue in effect went under the old practice to he objectionable 
under Rule 118.,e I cannot conceive of a denial being more 
general than the pro|»osed paragraph in question. It cer­
tainly would be too general to plead “The defendants deny 
the allegations contained in the statement of claim ” or 
“ The defendants deny all the material allegations contained, 
&c.,” and I cannot perceive that the insertion of the words 
“each and every” help the pleading in the least. It simply 
amounts to a general denial. In the first place, what amounts 
to a “material allegation ”? A difference of opinion may 
arise with respect to that. The plaintiff may consider a

“Order XIX. r. 17.
,eOf “The Judicature Ordinance,” <\ O. 1SÜN. <•. 21.
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certain allegation not material and therefore not conic to ,Tluh?,_l^nt- 
trial prepared to prove it, and the defendant may set up, Wetmore,J. 
possibly with success, that the allegation is material, and 
being put to proof by the denial and having omitted to prove 
it the action must fail. If however the allegation had been 
speeitirailv denied in terms the question could be decided 
if considered advisable by application at Chambers, because 
if immaterial the defence could be struck out Moreover one 
object of the Rule it seems to me is to prevent the necessity of 
putting a plaintiff to the proof of matters of fact which 
are true and which are not therefore specifically denied, 
because by Rule 114,10 “ Every allegation of fact in any 
pleading . . . if not denied specifically or by neces­
sary implication or stated to be not admitted in the plead­
ing of the opposite party shall he taken to be admitted.”
What allegations in the statement of claim in this cause 
do the defendants say are untrue? Do they deny that 
the plaintiff was in their employ as a brakeman ? Do 
they deny that he met with the accident ? Do they deny 
the negligence and unskilfulness of their other servants ?
If so, let them say so in their pleading. And if they do 
and put the plaintiff to the proof, and it turns out at the 
trial that the plea was absolutely untrue, and that they 
ought to have known it, the defendants might be ordered 
to pay the plaintiff’s costs incidental to such proof, even if 
they succeeded in the action. I also draw attention that the 
denial in . t ilk ins v. The Xorth Metropolitan Co.," was not as 
general as the proposed defence in question, because there 
were two denials in that case, and each denial was limited 
to the allegations in a specified paragraph of the statement 
of claim. I also draw attention to what is stated by the 
author in Odgers on Pleadings,'1 as to a defendant plead- • 
ing that “lie denies specifically every allegation contained in 
the statement of claim.” No authority is cited for what he 
states, but I agree with it. It is possible that a plea denying 
“the allegation contained in a specified paragraph might be 
good. It would depend on how the paragraph was framed 
and what the allegation was. Possibly the plea of not guilty 
by statute may put the plaintiff to the proof of all that the 
defendants desire to put him to the proof of by the proposed 

" (3rd Ed ), 105.
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paragraph, and will enable the defendants to raise all the 
questions they desire to raise thereby. I am free to confess 
that my recollection of the effect at common law of the plea 
of not guilty is in that direction. I do not however decide 
it ; the question has not been raised and I have not been 
asked to do so 1 merely throw out the suggestion in view 
of what I am about to propose, as possibly the defendants’ 
advocate may on looking into it not consider it necessary to 
press the proposed paragraph or what is covered thereby by 
specially pleading it. I do not wish him however to place too 
much confidence in my suggestion. I merely throw it out in 
consequence of what I have held as to the 4th proposed mat­
ter of defence. I will allow the defendants to denials 
of material matters set out in the statement of claim, but 
they must in each case specify the particular allegation which 
they deny, and in some cases they must satisfy me by 
affidavit that they have or have reason to believe that they 
have good grounds for the denial. I am of opinion that 1 
ought not to give the defendants leave to put the plaintiff 
to the proof of facts which are likely to be true to the de­
fendants’ knowledge. I will state one or two matters, but 
only by the way of instance, to shew what 1 mean. 1 do 
not think 1 ought (without an affidavit shewing cause) to 
allow the defendants to deny that the plaintiff was a hrake- 
man in their employ, or that he was under the direction and 
control of ('. W. Milestone, or that Mr. Milestone was a 
divisional superintendent of the defendant company, or that 
the defendant was struck and knocked down by the loco­
motive, and such like matters. I would however allow the 
de ‘ 3 without such an affidavit to deny that the acci­
dent was caused by reason of the negligence and unskilful­
ness of the defendants’ servants, and that the injury was of 
the serious nature, and produced the consequences stated. 
If the defendants wish to plead any such matters the draft 
of the proposed matters must be prepared and submitted to 
me on Friday, 22nd February, having been first submitted to 
Mr. Brown, and 1 will on that day hear the advocates in 
respect thereto.

As to the third proposed ground of defence, the only ob­
jection raised to that is that it is prohibited or not permitted 
by Ordinance, c. Ifi of 11)00- The alleged injury in this

5

00
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case was caused on the 8th December, 1890, and before the Judgment. 
Ordinance in question was enacted. The action was brought Wetmort*. .1. 
after the passing of the Ordinance. The contention is that 
I In- operation of the Ordinance is retroactive and takes away 
from the defendants the right to set up the defence of com­
mon employment. It. is urged that this Ordinance is merely 
one affecting procedure and is therefore retroactive, also 
that the language of the Ordinance indicates that it is in­
ti t.dcd to be retroactive. 1 cannot agree that the Ordinance 
merely affects pioeedure. Assuming that the defence of 
common employment was a good defence on the 8th Deeem- 
her, when the accident occurred, and down to the 4th May,
1900, when the Ordinance was passed, the plaintiff had no 
cause of action against the defendants because the accident 
was caused by the negligence of a common employee. If 
tin- plaintiff's contention is correct the Ordinance has given 
him a right of action which did not exist until such Ordin­
ance was passed ; surely that is dealing with vested rights, 
and therefore the Ordinance cannot be given a retroactive 

to affect them, unless it is so expressly provided 
by the words of the Ordinance or is a necessary implication 
from the language used: Martindale v. Clarkson.1* The lan­
guage of Jessel, M.R., in In re Tucker,™ is directly in point 
so far as this case is concerned; he says20 “It is a general 
rule that when the legislature alters the rights of parties 
bv taking away or conferring any right of action its enacD- 
liients, unless in express terms they app'y to pending actions, 
do not affect them. It is said there is one exception to that 
rule, namely, that when enactments merely affect procedure 
and do not extend to rights of action they have been held to 
apply to existing rights, and it is suggested here that the 
alteration made by this section is within that exemption.
I am of opinion that it is not. This is an alteration, not 
merely in procedure, but in the right to prove for a debt 
which is not distinguishable in substance from a right of 
action." And The Supreme Court of Canada in Ings v.
The Hank of Prince Edward Island,21 lays down the follow­
ing. at |>. 571 : “The rule being that an ex post facto con-

"6 A. R. 1.
'• 1 <*h. D. 48.
*“ At page 50.
Sl 11 S. C. R. IMS.
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Judgment. struct ion will never be adopted when substantial rights arc 
Wet more, J. affected even in respect of matters of procedure.” I also refer 

to the judgment of the Master of the Rolls in In re The 
Phoenix Reuse nu»r Steel CoV The language of the Ordin­
ance is not of that character to give it a retroactive operation. 
Leave to plead the 3rd proposed matter of defence will he 
given.

It was objected to the 5th proposed defence, namely, the 
one raising the question of law, to the statement of claim, 
that it is too general, that it should specify the grounds 
on which it is claimed that the claim does not disclose a 
cause of action. I considered this question in The Yorkton 
Printing d- Pub. Co. v. Magee,23 and held that the grounds 
must he stated. 1 have not changed my mind. 1 will how­
ever allow the defendant to raise the question of law, but he 
must state the grounds.

Costs of this application to both parties to l>c costs in 
the cause.

Order accordingly.

KIRKLAND v. HOLE et al.

Small Debt Procedure-—Pleading—Kent y to counterclaim—Xccettity 
for llintory of Small Debt Procedure.

It is not necessary to file any reply to a counterclaim under the 
Small Délit Procedure.

[ Wbtmork, J., May 17th, 1902.)

This action was brought under the Small Debt Procedure 
to recover two months wages for services as an engineer of 
the defendants’ threshing outfit from lfitli September, 1001. 
The defendants filed a dispute note setting up that the plain­
tiff worked for them from 17th September to 20th October, 
and no longer, when lie was dismissed for incompetency, 
negligence and insubordination. They also set off $3.75 for 
money paid for plaintiff's use, and they also counterclaimed 
for damages done to their threshing machine by the plain-

“45 L. J. Ch. 11.
“Ante p. 54.
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till’s negligence. TIur counterclaim formed part of the Statement, 
dispute note. No reply was tiled to this counterclaim.

K. L. El wood, for plaintiff.
Me Lean, for defendants.

Wetmohk, .1.:—At the trial it was set up on the part .ill(iglll,n,. 
of the defendants that the facts set out in the counterclaim 
must he taken as admitted because no reply was filed, and 
that the only matter therefore open to enquiry was the 
amount of damages. 1 was disposed to agree with this con­
tention, and made a ruling upholding it, but allowed the 
plaintiff to file a reply nunc pro tunc, which he did. Before 
the ease was completed however 1, on further consideration, 
withdrew that ruling and stated 1 would consider the point 
of practice and if necessary would order that such reply 
he filed nunc pro tunc, and then heard the further testimony.
Upon looking at the Ordinance by which the practice in the 
Small Debt Procedure was instituted and the subsequent legis­
lation upon the subject 1 have reached the conclusion that 
it is not intended that there should be a reply to a counter­
claim filed in such cases. The first Ordinance establishing 
this procedure was No. 21 of 1880, section 6, and subsequent 
sections. A defendant under that Ordinance, if he wished to 
dispute a claim, tiled a notice that he disputed the claim, 
hut when the subject matter of defence was a set-off or 
counterclaim the defendant had to file with his dispute note 
the particulars of such set-off or counterclaim. A reply to 
a counterclaim in a small debt action was evidently not con­
templated by that Ordinance any more than a reply was con­
templated to any other matter of , because the Or-
dinance without providing any more procedure went on to 
provide that the Judge should appoint a time and place 
for trial upon the dispute note being filed. There was no 
special provision making the provisions of *' The -Judicature 
Ordinance,” when not inconsistent, applicable to such actions.
But it was conceded in practice that such provisions when 
not so inconsistent were applicable and were frequently ap­
plied. The provisions of this Ordinance of 1881) were car­
ried forward in " The Judicature Ordinance” ( 181)3), sec­
tion 18, without any alteration affecting the question I am

VOL. VII. T. !.. HEPT8.—r>

D.A



66
.ii

TEKK1T0H1K8 LAW UEI*üHT8. [VOL.

now considering except that sub-section 10 of that section 
Wftuiurv,.1. provided that the several provisions of the Ordinance re­

specting striking out defences and examination of parties 
should apply to small debt actions. That section would seem 
to have limited the applicability of the general practice to 
such actions. Nevertheless it was the practice when it was 
thought desirable to do so to apply the general practice to 
such cases when not inconsistent with the provisions. It 
will he noted however that in so far as the necessity of tiling 
a reply to a in such actions is concerned the
practice remained as established by the Ordinance of 1880. 
Section 18 of “The Judicature Ordinance, 1803,” was re­
pealed by Ordinance No. 5 of 18)4, section 1. and new pro­
visions were substituted by section 27 and subsequent sec­
tions of that Ordinance. That Ordinance made some im­
portant changes in the practice respecting Small Debt Proce­
dure. In the first place it provided by section 36 that the 
defendant must in his dispute note state the nature or 
grounds of his defence Section 30 provided that a de­
fendant might set-off or counterclaim. That section is word 
for word the same as Wide 612 of the present Judicature 
Ordinance.1

For the first time we have the provisions of section 49 
of the Ordinance of 1804 (corres ; with Wide 620 of
the present Ordinance1) providing that the general pro­
cedure and practice shall be applied to small debt actions when 
not inconsistent with the special provisions. But it will he 
noticed that no special provision was made for a reply to a 

by the Ordinance of 1804. Section 40 pro­
vided that the defendant should file a prescribed affidavit 
and take certain steps in case he counterclaimed, and if he 
did not that he might not be allowed to go into his counter­
claim; and sections 41 and 42 provided that after fding 
the dispute note the plaintiff might take steps to have the 
cause entered for trial, and if he did so that the cause should 
be entered for trial as a matter of course, without any re­
ference to whether the counterclaim was at issue or not. 
Sections 40, 41 and 42 were repealed by Ordinance No. 7 
of 1895, section 12, and section 13 of the last mentioned 
Ordinance provided the method in which the cause should

' C. o. isos. c. 21.
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ht Mît down for trial and tried. This section is the same as •Judgment. 
Hule 613 of the present Ordinance; so we have now the Wetmore,J. 
procedure established, so far as the point we are now dia- 
cussing is concerned, as it now is and the history of it.
And it will he again noticed that the cause is set down 
for trial entirely in view of the dispute note being filed 
and without regard to the question of whether the counter­
claim i“ at issue or not. I am therefore under all the cir­
cumstances of opinion that the legislature did not intend 
that a reply should be filed to a counterclaim entered in 
these small debt actions. This 1 think is further marked 
by the fact that although section 40 of No. 5 of 1894, pro­
vided that a copy of a counterclaim should he left with the 
clerk to he forwarded to the plaintiff, that provision was re­
pealed as already stated, and nothing was substituted for it, 
and there is no special provision for serving any reply in 
such cases on the plaintiff. I may further add that the prac­
tice of going to trial when counterclaims have been filed 
in these actions without any reply being filed has been so 
generally (and without exception in my experience) followed, 
even since the small délit procedure practice was introduced, 
that it is now too late to lay down a different rule.

Order accordingly.

In re BROWN.

Sheriff’s conta of certificate of satisfaction of fi. fa. lands—Duty of 
sheriff Laud Titles Act, ISO’/, s. 93.

Vpon the satisfaction of n fi. fa. against lands, it is the duty of the 
sheriff to forward to the Registrar a certificate under s. !>3 of the 
I.and Titles Act, 1804, whether requested so to do or not, and the 
fees therefor are properly taxable against the execution creditor.

[Wetmore, J., June 6th, 1904.]

This was a review from the taxation of the sheriff’s bill statement 
of fees against Messrs. Brown & Wylie, a legal firm at Mooso- 
min. Two executions were issued on the same judgment and 
placed by this firm in the sheriff’s hands in an action Gil- 
mour v. Griffis, one against goods and one against lands. The 
money was made on the execution against goods.
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In Maw if Co. v. Pinki, two executions, one against goods 
and the other against lands, were issued in like manner and 
placed in the sheriff's hands. The money was paid by the 
execution debtors to the advocates who notified the sheriff.

The sheriff had in both cases sent to the registrar of land 
titles a certified copy of the writ against lands under sec­
tion 92 of The Land Titles Act, 1894, and on the moneys 
being so made as above stated he sent to the registrar a cer­
tificate as required by section 93 of the Act, as enacted by 
s. 3 of c. 21 of the Acts of 1900. In neither case was the 
sheriff requested by the advocates for the execution credi­
tors or any person acting for the execution creditors to for­
ward that certificate. The clerk on taxation allowed the 
sheriff fees for such services. The advocates for the execu­
tion creditors moved to review.

,7. T. Brownt for the motion.
The sheriff in person.

Wet mo in:. J.—Rule 38(5 of The Judicature Ordinance1 
provides that if the amount authorized to he made under 
the writ against goods is made and levied thereunder the 
jierson issuing the writ against lands shall not be entitled 
to the ex|M*nses thereof or of any seizure or advertisement 
under it, and the officer having the execution of the writ 
against lands must return that the amount has been so 
made and levied. By virtue of that rule therefore the ex­
ecution against the lands in Gihnour v. Griffis was satisfied. 
So by the act of the ' in accepting the money in
Maw if- Co. v. Tin hi the execution against lands was also 
satisfied. It was therefore the clear duty of the sheriff to 
forward to the registrar the certificate as required by the Act 
of 1900. That duty was cast upon the sheriff by the Act 
to ensure that the cloud registered against the execution 
debtor’s land should be removed, and that he, having sat­
isfied the execution, would not have to be put to the trouble 
and expense of having that cloud removed. And this is 
quite in accordance with the rule I have cited. The inten­
tion is that a judgment debtor is not to he harrassed with 
the costs and expenses of a writ against his lands when one 
against his goods will serve the purpose. If the execution

5846



debtor would bave to wait until (lie advocates of the execu­
tion creditor removed the cloud he might have to wait some­
time, and Parliament therefore cast the duty upon the sher­
iff Now, has the sheriff to do this at his own expense, and 
pay the registrar too? For the registrar is entitled to a 
fee of fifty cents.

The contention, however, is, that as the sub­
stituted section 93 of The Land Titles Act provides for 
no fee, the sheriff and registrar are to perform the services 
therein for nothing unless the sheriff is requested by the 
execution creditor ov his advocate to forward the certificate 
therein for. And great stress is put on the fact
that section 9<2 of the Act specially provides for a fee to the 
sheriff for forwarding the certified copy of execution. This 
suggestion does not impress itself on my mind very strongly. 
The provision for a fee in that case was intended to pro- 
Uct the sheriff so as to make it clear that he was not com­
pelled to forward the certified copy of the writ unless the 
party in whose interest it was done paid him for it, and the 
party in whose interest it was done was the execution credi­
tor, the party who sets the sheriff in motion. In so far as 
the certificate under section 93 is concerned, the party who 
set the sheriff in motion would, as a rule, be quite indiffer­
ent and not likely very eager to advance the requisite fee. 
So the Act cast the duty upon the sheriff. But it never 

that he was to perform the service for nothing. 
There was as a rule no necessity to provide for a fee, be­
cause the sheriff having realized the money under the /?. fa. 
goods could take his fee out of these moneys before he paid 
them over. The execution creditor or his advocate set the 
sheriff in motion, and the advocate is liable for whatever the 
sheriff had to do in connection with or on account of the 
writ. I'mler Rule 368 the sheriff has to make a return 
to the execution against lands. He is entitled to a fee for 
every return. Could it be successfully claimed that he 
would not be entitled to be paid for that return by the ex- 
eviition creditor? He certainly could not get it from the 
execution debtor. I have no doubt that the advocate of the 
execution creditor would be liable. And so the sheriff is 
entitled to a fee for every certificate required, if under seal, 
$1.00, if not under seal, 50c: See tariff of sheriff’s fees,

Judgment. 
Wet more, J.
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items lVt> & 100. Now, lie is entitled to that fee whether 
required bv special request or by the law. If by special re­
quest, the party requiring it has to pay; if by law, then tlie 
party who set the machinery going out of which the law 
required it to be done must pay.

Taxation affirmed.

INtiS v. ROSS.

Land ayent—Sale made through hi* solicitation»—Right to cotnmit-

If the services rendered by a land agent with whom property is 
“ listed " result in bringing the vendor and purchaser together so 
ns to result in a sale, lie is entitled to his commission.

The defendant “ listed ” his farm with the plaintiff, a land agent, to 
he sold at $10 per acre, and agreed to give him $1,000 if lie would 
make the sale. One M. inspected the farm in company with the 
plaintiff with a view to purchasing it. As a result thereof nego­
tiations were subsequently entered into between the defendant 
and M., resulting in a sale to M.. not only of the farm, but also 
of some personal property not previously considered.

In an action for $1,000 commission.
Held, that as the plaintiff had been the means of bringing the de­

fendant and purchaser together, the plaintiff was entitled to the 
commission.

The fact that the sale included some additional property not “listed” 
with the plaintiff, was no ground for defeating his right to com­
mission on the property listed.

It was not necessary for the recovery of the commission that the 
iff should have personally introduced the defendant to the 

purchaser.
[Court en banc. July lTth, 1007.]

Appeal by plaintiff from the judgment of Harvey, .7 
The facts are stated above.

IV. /,. Walsh, K.C., for appellant.
«/. E. Yarley, for respondent.

The judgment of the Court was delivered by

Scott, ,7. This is an action to recover $1,000 for com­
mission upon the sale by plaintiff of defendant’s ranch.

The action was tried before Harvey, .7., who, at the con­
clusion of the plaintiff's case, dismissed the action on the 
ground that plaintiff had failed to shew that a sale was made 
upon the terms upon which he was authorized to make it.

14
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The case disclosed by the evidence for the plaintiff is that 
he told the defendant that he expected from the other side 
Home parties with whom lie had been corresponding ana 
asked him to list his ranch with him. The latter did so, 
stated the price was $10 per acre, and told plaintiff that 
there was $1,000 in it for the man who made the sale One 
Anderson who was acting as agent for defendant under a 
power of attorney from him also made a similar statement 
to the plaintiff and referred him to Mr. Varley, the defend- 
dant’s solicitor, for the particulars of the property. The 
plaintiff obtained these particulars from Mr. Varley and 
shortly afterwards lie met at Nanton, where lie resided, one 
Moir from Iowa, who had a letter of introduction from a 
person there with whom plaintiff had lieen in correspond­
ence.

Plaintiff with his own team and with a livery team hired 
Iiv him at Xanton, drove Moir and the others who accom­
panied him to the defendant’s ranch which they then in­
spected. On the second day afterwards plaintiff saw defendant 
at High Hiver and told him that the party he had been expect­
ing had been taken by him to defendant’s ranch, but it does 
not appear that he referred to any person by name. Moir 
and those who accompanied him afterwards opened negotia­
tions with the defendant which resulted in the latter selling 
his ranch to them at $10 per acre, but there was included 
in the sale horses and farm implements to the value of 
$1,000. llow these chattels came to be included in the sale 
of the ranch appears from the examination for discovery of 
the defendant, who states as follows : “ They (the pur­
chasers) asked me, when they talked about, buying the place, 
ip there was any commission on this. I said, ‘ there is no 
commission. 1 have an agreement with certain people that 
I pay so much money if they make a sale for me.’ They 
said. ‘ There is no commission to be paid if we buy, so 
throw in these farming implements, and you will be saving 
your commission.’” It would thus appear that the pur­
chasers were endeavouring to defeat, any claim upon the de­
fendant for commission and to obtain the benefit of it for 
themselves, and that he fell in with their view. That he 
relied upon the purchasers’ statement that no commission 
would lie payable by him appears by hit statement of de-

Judgment. 

Scott, J.
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fence, in which lie alleges that, upon, the representation of 
the purchasers that there was no commission due or pay­
able to any one in connection with the sale, he turned over 
and transferred to them the chattels referred to. The rea­
sonable deduction from the evidence is that the sale of the 
ranch alone would have been completed at $10 per acre had 
not the defendant been led to believe by the representations 
of the purchasers that he would not be liable for any com­
mission on the sale.

Kven if there was not a sale of the ranch alone at $10 
per acre, it does not appear from the evidence that the 
plaintiff was not to he entitled to his commission unless a 
sale was concluded at the price. Plaintiff states that when 
defendant listed the property with him he stated the price to 
he $10 per acre, and upon plaintiff asking him what the 
commission was to he, he replied, “ There is no commission, 
hut there is $1,000 for the man who makes the sale of my 
ranch.” And Anderson states merely that the price was 
to he $10 per acre and $1,000 for the man who made the 
sole.

In Mansell v. Clements1 the owner of a property placed 
it in the hands of ? for sale at a certain price. One
Upton, hearing of the projiertv through the plaintiff, in­
spected the premises and offered the " a sum less
than the price at which it had been listed with the plain­
tiffs. This offer was refused and the negotiations wore 
broken off for a time, hut they were afterwards renewed and 
the defendant accepted Upton’s offer, the plaintiff never 
having interfered or been consulted. It was held that 
plaintiff was entitled to a commission on the sale notwith­
standing that the sale was for a lower price- Keating, J., 
says at page 143:

“ In ninety-nine cases out of the hundred the services per­
formed by a house agent upon these occasions are of the 
slightest possible kind : it consisted for the most part in merely 
bringing the vendor and purchaser together so as to result in 
a sale.*’

In Toni min v. MillarLord Watson says as follows :
“If A. had no employment to sell, express or implied, 

he could have no claim to he remunerated. If he was gcn-

1 L. R. 0 C. V. 1.19.
•58 L. T. 00; 57 L. J. Q. R. 301; 12 App. ('as. 740.
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orally to sell and thereafter gave an introduction which re­
sulted in a sale, he must lie held to have earned his com­
mission although he did not make the contract of sale or 
adjust its terms because he had in that case implemented 
his contract by giving the introduction, and his employer 
could not defeat his right to commission by determining his 
employment before the sale was effected . . . When
a proprietor, with a view of selling his estate, goes to an 
agent and requests him to find a purchaser, naming at the 
same time the sum which he is willing to accept, that will 
constitute a general employment, and should the estate event­
ually he sold to a purchaser introduced by the agent the lat­
ter will he entitled to his commission although the price 
should he less than the sum named at the time the employ­
ment was given.”

In my view it was not necessary that the plaintiff should 
have personally introduced the plaintiff to the defendant. 
There was no such introduction in Mansell v. Clements.* 
All that appears to he necessary is that the agent should be 
tin- means of bringing the vendor and purchaser together, 
and the evidence in this case shews that it was through the 
plaintiff that the purchasers and the defendant were brought 
together. It is reasonable to assume that the defendant 
knew this even though the plaintiff admits that, when in­
forming the defendant that he had taken some persons to 
the ranch, he did not mention their names. The informa­
tion given by the plaintiff at that time was such as should 
have put the defendant upon inquiry as to whether the pur­
chasers were those to whom the plaintiff referred.

In my opinion the appeal should be allowed, and a new 
trial ordered. Plaintiff should have the costs of the appeal, 
and the costs of the first trial should be costs in the cause.

Vpon the hearing of the appeal, plaintiff’s counsel ap­
plied for leave to amend his statement of claim in manner 
similar to the amendment allowed by this Court in Boyle 
v. Gramck* 1 am of opinion that such amendment should 
h- allowed.

Siftox. C.J., Wetmohe and Stuart, JJ., concurred.

Appeal allowed.
•0 Terr. L. R. 232.

Judgment. 

Scott, J.
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Mil.I, v. SAHVI8 kt al. Executors of the Last Will 
of Janet Bell, Deceased.

Executor» and administrator»—Satisfaction of legacy—Construction 
of will—Evidence- I d van cement—Ademption.

The deceased testatrix by her will bequeathed to the plaintiff the 
sum of $200. At the time of the execution of the will the testatrix 
was in the position of a debtor of the plaintiff to the extent of 
$95.47, and between the date of the will and the date of her death 
she gave to the plaintiff the sum of $125 in goods and chattels. 

Held, that the language of the will being plain and unambiguous 
and indicating an intention to bequeath to the plaintiff the sum of 
$200, evidence could not be received ns to the testator's instruc­
tions for the preparation of the will, and that the legacy was not 
satisfied by the payment of the debt.

Held, also, that following the rule laid down in Pankhurst v. Powell,1 
and In re Fletcher,* the. advances made by the testatrix after the 
execution of the will up to the amount of the plaintiff’s debt, viz., 
$95.47, must be applied pro tanto in reduction of the legacy.

[Wktmorf. J„ August 13th, 1003.1

The following statement of facts is abstracted from tlie 
judgment :

The testatrix, Janet Bell, was the mother of the plain­
tiff. By her will, dated 26th July, 1901, after directing 
that all her just debts, funeral and testamentary expenses 
should he paid out of her estate, and devising a certain named 
quarter section of land to Mary Munro Sarvis, a daughter, 
she directed that the balance of her estate should he sold by 
her executors and the proceeds divided as follows : To 
William Lytle Bell (the plaintiff) the sum of $200. 
To Alexander Wallace Bell (another son) the sum of 
$200, and the residue was to he divided equally between 
certain persons named, and she revoked all previous wills. 
At the trial the facts established were that the plaintiff some 
years previously was the owner of the north-east quarter of 
section 16, township 14, range 30, west 1st principal mer­
idian, and being indebted to various creditors he conveyed 
it to his father, Janies Bell, for the consideration expressed 
in the transfer, viz., $500. The true nature of the transac­
tion was that the father was to pay off certain debts of the 
plaintiff which were assumed to be somewhere in the vicinity 
of $200, and the plaintiff, when this land was resold, was 
to receive whatever it realized over $500. The land was
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retold for $1,000, and afterwards in December, 1898, 
.lames Bell died, having bequeathed and devised all his prop­
erty real and personal to his wife, the testatrix, Janet Bell, 
absolutely. The purchase money for this quarter section 
had not been paid when James Bell died and Janet Bell 
promised her husband on his deathbed to give the plaintiff 
$500. Sometime in or about June or July, 1900, Janet 
Bell executed a will whereby after bequeathing to the plaintiff 
$500 she directed the residue of her estate to be sold and 
equally divided among certain legatees named. Evidence 
was given to the effect that Janet Bell in giving instructions 
for this will directed that this legacy of $500 to the plain­
tiff should he inserted because she had promised her hus­
band to give him that amount, and that was all that he was 
to get. The evidence was received subject to objection. As 
a matter of fact at the time that will wras executed Janet 
Bell had on the previous November (1899) delivered to the 
plaintiff a team of horses valued at $100 on account of 
this $500, and therefore when this will was executed there 
was only $100 of the amount remaining unpaid. From 
time to time after this will was executed she delivered to 
the plaintiff, on account of this $500, money and supplies 
including some lumber purchased for him from John Hind 
in May, 1901, in all amounting to $295, for which the plain­
tiff gave her his receipt on the 14th June. 1901. Afterwards 
or. the 8th July, 1901, she purchased from Hind for the 
plaintiff and delivered to him on the same transaction some 
more lumber to the amount of $9.53. The next transaction 
in order of time was the execution of another will on the 
20th July, 1901, already referred to, which will was admit­
ted to probate. Consequently at the time that this last will 
was executed the testatrix had paid $404.53 on account of 
this $500 she had promised her husband to pay the plaintiff, 
or. in other words, she had paid it all off except $95.47. 
After the execution of this will and between that and the 
18th November, 1901, the testatrix delivered to the plaintiff 
furniture and household goods to the value of $00, for which 
he gave her his receipt on the 18th November, and on the 
21st of the same month she gave him a horse at the valua­
tion of $05. These various items amounted in the whole to 
$529.53. Janet Bell died on 24th December, 1901. This



7 IS

Argument.

Judgment

TERRITORIES LAW REPORTS. [VOL.

action was brought to recover the legacy of $200, set out 
in the will.

E. L. El wood, for the plaintiff.

J. T. Brown, for the defendants.

Wetmore, J. (after referring to the facts).—The defen­
dants claim that this bequest of $200 to the plaintiff was 
merely put in the will as security for the payment of what­
ever was then unpaid to the plaintiff on account of this $500, 
and that this $500 being paid the legacy is satisfied. And 
with a view of supporting that, evidence was given of the 
instructions given by Janet Bell with respect to putting 
that bequest in the will. This evidence was received subject to 
objection, as was evidence of statements made by the testa­
trix subsequent to the making of the will. Evidence was 
also received on behalf of the plaintiff as to statements made 
by the testatrix. I think this evidence serves to illustrate 
the great caution one should use iiv receiving testimony to 
alter the language of a will or instrument required to he 
executed with so much formality and particular care. For 
here we have Sarvis, one of the executors, and his wife, one 
of the residuary legatees, giving testimony pointing in the 
direction that according to the testator’s instructions and 
conversations her sole intention not only in putting the $500 
bequest in the first will hut also in putting the $200 bequest 
i.i the last will was to secure this $500 to the plaintiff, and 
on the other hand we have the testimony of the plaintiff and 
his wife as to conversations by the testatrix pointing in the 
direction that the legacy was intended to be one over and 
above and quite independent of this $500 which she had 
paid all off liefore she died. I have not struck the testimony 
out, however, because 1 am of opinion that under the cir­
cumstances of this case it was admissible. But in endeavour­
ing to arrive at the true intention of the testatrix I must 
consider not only this testimony, hut all the surrounding 
circumstances. In the first place I must look at the language 
of the will, and I must hold that the intention of the testa­
trix was to bequeath to the plaintiff $200. The language is 
quite plain in that respect, and under the authorities I would 
not he justified in resorting to the instructions given to the 
person who prepared the will for the purpose of changing it.
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It is claimed, however, on the part of the defendants Judgment, 

that there was a relation existing lietween the testatrix and Wetmore.J. 
the plaintiff, which was in the nature of that existing be­
tween a debtor and a creditor. That is, that there was a 
moral duty or obligation cast upon her by reason of her 
promise to her husband, which she was in conscience hound 
to carry out and which she so recognized, and therefore that 
the rule of equity, that when a debtor bequeaths to his credi­
tor a legacy equal to or exceeding the amount of his debt it 
shall he presumed in the absence of contrary intention ap­
pearing that it was meant by the testator as a satisfaction 
of the debt, applies. When the last will was made only 
$05.47 of the amount was unpaid. It is quite impossible for 
me looking at the language of the will to arrive at the con­
clusion that the testatrix intended that when this $05.47 was 
paid it was to operate as a satisfaction of the legacy of $200.
That, however, is practically one of the contentions of the 
defendants. But they also urged that if I held that it was 
not the intention of the testatrix that when the balance of 
the sum of $500 was paid that the legacy was satisfied that I 
should hold that the payments or advances made by her sub­
sequent to the date of the will on account of this $500 should 
he applied pen (unto in l of the legacy. Now in
order to hold that I must be satisfied that under the cir- 
cumstances of this case and the weight of evidence a pre­
sumption is raised that the testatrix intended that the be­
quest should he in satisfaction of this claim or quasi claim 
of the plaintiff’s. I have come to the conclusion after con­
siderable hesitation that this presumption is raised. The 
rule is that when a legacy is given for a particular pur­
pose, a gift inter vivos for the same purpose satisfies it. Sec 
PahMiurst v. Unwell,x and In He Fletcher 1 2 The payments 
or advances therefore made by the testatrix after the execu­
tion of her will on account of this claim must be applied 
pro tanin in reduction of the legacy. T do not think it is 
correct to call this ademption. That word is hardly applic­
able. It is more in the nature of satisfaction. Those pay­
ments or advances, however, could not for such purpose ex­
ceed what was payable in respect of such claim at the time

1 (1K71). L. It. I\ Cli. 137: 10 W. It. 312.
‘ (1888), 38 Ch. ! .. 373; 57 L. J. Ch. W82; 59 L. T. 313; 30 W. 

R. 841.
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Judgment, that the will was executed, and, as stated, that was only 
Wotmore, J. $95.47. The evidence of the plaintiff establishes that what­

ever she so advanced on account of that claim over and 
above what it amounted to was presented to him as a gift 
and was not intended to go in reduction of the legacy, 
it was not in any sense an advance of a portion so as to re­
duce the legacy. It was an out and out present gift.

1 may add here that 1 am greatly influenced in reaching 
the conclusion 1 have on this whole ease by the testimony of 
the plaintiff and his wife, that the testatrix told the plaintiff 
before she left Moosomin that she had left him in better 
shape than he thought he was. I believe that testimony to 
he true, and it presents to my mind a very natural feature 
in the case. Why should the plaintiff be practically left 
without any benefit in his mother's estate? For that is the 
contention of the defendants, if it is given its full scope. 
Why should he be sent away with simply and only what was 
fairly in conscience coming to him out of his own property? 
Why, for instance, should his brother, Alexander Wallace, 
he entitled to his $200 legacy in that estate and all the other 
children share in it and the plaintiff get nothing at all? In 
the absence of any evidence to establish that 1 think the 
mother's remarks to the plaintiff and his wife were natural.

Declare that the plaintiff is in respect of the legacy of 
$200 bequeathed to him entitled to $104.53. Order that the 
defendants give their assent to such $104.53 portion of the 
srid legacy, and that the plaintiff have judgment for the said 
sum of $104.53 and costs. Such costs to lie paid out of the 
estate.

Judgment for plaintiff.
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FROST & WOOD v. ROE.

Practice—Pluries éxecution -Application for leave to issue—What 
must he disclosed.

Un nu npplication for leave to issue execution under Rule 340 of the 
Judicature Ordinance, the affidavits must clearly disclose the 
amount that is due on the judgment. It is not sufficient under 
any circumstances for the plnintiJf to merely swear that no pay­
ment has been made.

[XVktmork, J., December 2jth, lf)00.]

Application by summons in Chambers for leave to issue 
plu ries executions under a judgment more than six years 
old.

E. .1. C. McLurg, for defendant, objected to the material 
as insufficient to support the summons.

E. 7,. El wood j contra.

Wet more, J.—A Chamber summons was granted upon 
an affidavit of John1 Emmanuel Ruby, the plaintiff’s man­
ager, and one of Mr. El wood. Mr. Ruby swears that the 
plaintiffs recovered judgment in this ease against the defen­
dant in this Court on or about the first day of August, 1803, 
for $134.01 and costs, and that no payment whatever has 
been made on account of such judgment. It appears from 
Mr. El wood’s affidavit that on or about 4th November, 1896, 
alias fi. fa. issued against the defendant’s lands and goods on 
this judgment and that neither of such executions have ever 
been renewed. This was all the information brought under 
my notice when the summons was granted. I am of the 
opinion that this material is not sufficient. The affidavit 
ought clearly to disclose how much, if anything, is due on 
the judgment; and this has not been done. The only in­
formation before me in that connection is contained in Mr. 
Ruby’s affidavit, who, as I have before stated, swears that 
no payment whatever has been made on account of the judg­
ment. That may be absolutely true and the sheriff may 
have realized every dollar due on the judgment by virtue 
of some one or more of the executions issued to him, by 
selling goods or lands ; and moneys realized in that way would 
not he realized by way of payment at all. As a matter of 
fact I have no evidence whatever as to what has become of 
the several executions issued to the sheriff or whether any-

Statcment.

Argument.

Judgment
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Judgment, thing was realized under any of them or not or whether they 
Wetmore, J. were returned nulla bona or nulla terra or what lias become 

of them. It has been urged that if the judgment has been 
satisfied in whole or in part it is incumbent on the defendant 
t > shew it : that he has been served with the Chamber 
summons, and should inform the Judge. Î cannot agree to 
that. I am of opinion that the plaintiff asking for the leave 
te issue execution after the prescribed lapse of time must 
make out a prima facie case to establish his right to it. If this 
is not correct, no affidavit is necessary at all. It would be 
sufficient merely to prove the fact of judgment, take out the 
summons and serve it, and leave it to the defendant to 
prove that the plaintiff is not entitled to the order.

Summons discharged with costs.

SPRUCE VALE SCHOOL DISTRICT No 200 v. CAN­
ADIAN PACIFIC RAILWAY COMPANY.

A»*(**mcnt and taxation—Conxtitntional lair—hand avant* to the 
Canadian Pacific Itailirap—Exemption from taxation — Grant 
in prwscnti—Eu ni table principle- '/} Viet. (Can.), c. 1, *. 2 
(Alberta Act). .'§-3 Edw. 17/. c. 3.

Lands owned and held h.v the Canadian Pacific Railway Co. under 
and by virtue of the sixteenth section of the Contract for the Con­
struction o£ the Canadian Pacific Railway, are exempt from taxa­
tion for twenty years from the date of the issue of the letters 
patent of grant from the Crown of such lands.

The assessors of the plaintiff school district assessed taxes for the 
year 1U07 against the defendant company upon lands which were 
part of the original grant made to the company under and by 
virtue of tin* contract referred to in and confirmed by 44 Viet. 
(Can.), c. 1. These lands were patented in 1001 and the whole 
railway referred to in the contract was completed in 1RRC».

Held, following Springdale School IHxtrict v. Canadian Pacific 
It a il tray Co. M1KI4I. 3.1 S. C. R. .1.10. that these taxes could not 
he collected ns the land grant to the C. P. R. Co. under 44 Viet, 
c. 1. was not a grant in prasenti and consequently the period of 
twenty years’ exemption from taxation of such lands provided by 
the sixteenth section of tin- contract for the construction of the 
C. P. R. began from the date of the actual issue of the letters 
patent from the Crown from time to time, after they had been 
earned, selected, surveyed, allotted and accepted by the company.

Section U4 of the Alberta Act. establishing the Constitution of the 
Province of Alberta, expressly stipulates that the powers granted 
to the province must he exercised subject to the provisions of s. 
10 of the contract which provides for the exemption, and this 
effectually prevents the province from saying that it Is not bound 
by tbe contract.
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Qutrre, whether or not, considering the speculative character and 
difficulties of the company’s enterprise as well as the difficulties 
of making a selection of the lands to be accepted, the Crown, rep­
resented by the Government, in its capacity of trustee of these 
lands, the beneficial interest of which is in the people, was not so 
dilatory in actually granting the lands under the provisions of 
the contract as to estop the beneficiaries from insisting upon the 
application of the equitable principle that “that must be held to 
have been done which should have boon done.” and enforcing the 
collection of taxes after the expiration of twenty years from the 
date of the completion of the railroad.

[Stuart. J., July 20th, 1907.]

The Canadian Pacific Bailway Company, who were the 
owncis of part of the south-east quarter of section seven (7) 
in township twenty-four (24) in range one (1) west of the 
fifth principal meridian and also part of section seventeen 
(17) in the same township, were assessed in respect of the 
said lands by the Spruce Vale School District No. $'09, 
within which district the lands arc situated. The company 

j»d to the Court of Revision which confirmed the as­
sessment. and from that decision the company took this ap­
peal. The appeal was heard by Stuart, J., at Calgary on 
July 13th, 1907.

IV. I*. Taylor, for the appellant.
F. S. Selwoodf for the respondent.

Stuart, J—It was admitted (1) that the assessor had 
assessed the appellant in respect of the said lands for the 
year 190? ; (2) that the land described is part of the 
original grant made to the appellant under and by 
virtue of the contract referred to in, and confirmed by, 44 
Vic. (Dorn.) c. 1, and that it is within the 24-mile belt re­
ferred to in the said contract; (3) that the patent for the 
lands in question was issued by the Crown to the appellant 
on July 1st, 1901 ; and (4) that the lands have not yet 
been sold by the appellant and have not yet lieen occupied.

There was no admission made as to the date of the com­
pletion of the railway as referred to in s. 9, s.-s. (b) of the 
contract, but evidence was tendered which satisfied me that 
the whole railway referred to in the contract was completed 
according to the terms of the said sub section some time in 
the year 188G.

Statement.

Argument.

Judgment.

VOL. VII. T. !.. REPTS.—fi
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Judgment. The appellants relied upon the two following cases, viz., 
Stuart, J. Balgonic Protestant School v. Canadian Pacific Bad1 uay 

Co.,1 and Springdale School District v. Canadian Pacific 
Itaihcay Cor The only possible change in the situation 
which might conceivably he held to have taken place since 
the latter case was decided by the Supreme Court of Canada 
arises from the fact that since the date of that ease the North 
West Territories as they then existed have disappeared and 
two provinces of confederation have been established cover­
ing practically the same geographical area. A large portion 
of the reasoning upon which the decision in that case was 
based was referable to the fact that taxation by the Terri­
torial Legislative Assembly being imposed by a delegated 
legislative authority was really taxation by the Dominion. 
Had it not been for the clause in the Alberta Act? to which 
] shall presently refer, it might conceivably have been possible 
to argue that now that a new province has been created 
which was not a party to the contract, the contract could 
not bind such province, that, as the provincial Legislative 
Assembly has permitted the School Assessment Ordinance of 
1001, under which the assessment was made, to remain in 
force without interference, the legislation, although origin­
ally territorial legislation, has now become in reality provin­
cial legislation and is a provincial law, that, therefore, the 
province has in that sense legislated and that, the contract 
not being binding upon it, the exemption imposed by the 
Dominion Act confirming the contract can no longer exist. 
1 doubt, however, very much whether the effect of section 
10 of the Alberta Act1' establishing the province whereby all 
laws in force in the Territories are continued in force sub­
ject to being altered, amended or repealed by the Dominion 
Parliament or the Provincial Assembly according to their 
respective authorities, is sufficient to convert the assessment 
ordinance into a piece of provincial legislation. It is un­
necessary, however, to say anything as to this because sec­
tion 21 of the Alberta Act3 establishing the constitution of 
the province4 expressly provides that the powers granted 
to the province must be exercised subject to the provisions 
of section 1(5 of the contract which provides for the exemp-

T. Terr. L. It. 123.
* 3T» S. C. It. .‘.50.
M r. Edw. VII. o. 3.
4 The Province of Alberta.

v
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lion. This suction 24 of the Act establishing the province J“«igment 
therefore, it appears to me, effectually prevents the prov- Stuart, J. 
ince from saying at any time hereafter that it is not bound 
by the contract.

There remains, therefore, the simple question whether 
the period of exemption from taxation has yet expired. On 
this point I am, of course, absolutely precluded by the 
authority of the Springdale Case2 from giving any but one 
decision, which is that the period of exemption did not be­
gin to run until the issue of the patent on July 1st, 1901, 
and the twenty years not having yet expired that the land in 
question is still exempt from taxation.

There was some intimation made that this case had been 
brought before me as a test case for the purpose of proceed­
ing further and, if possible, of securing a decision by the 
Privy Council, which was not obtained in the Springdale 
Case2 owing, so it was stated, to delay in asking leave to
appeal. 1 cannot at present understand how this is ex­
pected to he done inasmuch as no right of appeal from the 
Judge’s decision is given by the provisions of the School 
Assessment Ordinance. In the Springdale Case2 there was, 
not an appeal upon the assessment, hut a regular action in 
Court to recover the taxes as a debt from the company, in 
which case, of course, an appeal could go on. If I 
allow this appeal, as I am hound to do, there will 
he no assessment and therefore no action can he brought 
for the taxes, which could be taken to appeal. It may be, 
however, that the parties may have some method of going 
on in mind which does not now occur to me, and in view 
of that possibility I think it not altogether out of place to 
mention one possible aspect of the case which was not, so 
far as I can discover, suggested in the argument of the 
previous cases. The public lands of the Territories are 
vested in the Crown in the right of the Dominion of Canada. 
The beneficial interest is not in the Crown, but only the 
bare legal estate. The Crown is, therefore, a trustee for the 
Dominion of Canada and for the people inhabiting it in re­
spect of these lands. This was the situation in 1880, when 
the contract was made, and in 1881 when it was confirmed 
by Parliament. Section 9, s.-s. b of the contract, says, "upon 
tin construction of any portion of the railway hereby con-
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Judgment, traded for, not less than twenty miles in length, and the
Stuart. J. completion thereof so as to admit of the running of regular 

trains thereon together with such equipment thereof as shall 
Ik; required for traffic thereon, the Government shall pay and 
grant to the company the money and land subsidies ap­
plicable thereto . . .” There is no doubt that under
this clause, as soon as every twenty miles was completed, 
it became the duty of “ the Government,” which, of course, 
means the Crown, to “grant” the land subsidy applicable 
thereto. Thu company at least could have then called upon 
the Crown to do so. The question then arises whethei any 
person or persons other than the company was entitled, 
not in a political sense, hut in a legal sense, to call upon the 
Government then to make the grant. The Crown was a 
trustee. Was there any beneficiary with legal rights recog­
nizable by the Courts? Assume for the moment a parallel 
case. John Smith holds the fee simple in 500,000 acres of 
land as bare trustee for a number of beneficiaries. For the 
benefit of the latter and by their authority he enters into a 
contract with Bichard Brown whereby, in consideration of 
the latter constructing an irrigation ditch through this tract 
of land, it is agreed that Brown is to receive 50,000 acres 
as a bonus, and that Smith shall grant these lands to Brown 
os soon as the work is completed. It is also agreed that, com­
mencing at a period of twenty years after Smith grants these 
lands to Brown, the beneficiaries shall be entitled in per­
petuity to 3 per cent, of all revenues received from the sub­
sequent purchasers of the lands for water privileges. The 
bonus is earned by the construction of the work, hut Smith, 
the bare trustee, does not make the grant to Brown until some 
years afterwards instead of at once as the contract provides. 
As a result the time at which the beneficiaries are to begin 
to receive their percentage of the revenue is postponed. Tt 
appears to me that in such a case a Court of equity would, 
in order to protect the beneficiaries, declare that that must 
be held to have been done which should have been done and 
would hold that the twenty years should be held to have 
commenced to run at the moment when Brown became entitled 
to receive his deeds of grant and when he should have re­
ceived them. Could any such doctrine be applied where the 
Crown is the trustee? There is no doubt, that the Crown 
can he a trustee. The only doubt has been on the point as to
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whether then < >in be any remedy applied. It will be ob­
served, however, that there would be no necessity to proceed 
against the Crown in any way. All that would be necessary 
would be for the Court, which represents the Crown as to its 
judicial functions, to decl ire that the Crown in its adminis­
trative capacity had not done what it should have done and, 
in order to prevent the interests of the beneficiaries being 
injured, that that must be held to have been done which 
should have been done, that is, that the grants or patents 
must be held to have been issued when they should have been 
issued : or in other words, that the 20-year period of exemp­
tion must he held to have commenced when it would have 
commenced if the contract had been performed according to 
its terms by the parties to it, one of whom was a bare trustee 
for other parties whose interests were injured by the delay. 
The doubt, of course, suggests itself whether the Court 
would consider the rights of any beneficiaries who could not 
he made parties to a proceeding in Court and whether this 
line of reasoning does not lead us quite beyond the boundary 
between law and politics. In any case, there would still be 
the question whether the arguments used by Nesbitt, J., in 
his judgment in the Springdale Case2 in reference to the 
speculative character and the difficulties of the company’s 
enterprise as well as the difficulties of making a selection of 
the lands to be accepted, would not be sufficient to make the 
time at which the patent should have been issued so doubtful 
as to prevent the Court from arriving at any definite conclu­
sion on the point and, therefore, from saying that the period 
of exemption should he computed from any definite time 
other than the date of the patent

The appeal will, therefore, be allowed and the assessment 
roll will he amended by striking out the assessment of the 
company in respect of the land in question. As the assess­
ment was made in the face of a well known decision shewing 
its invalidity, I think the appellants should get their costs of 
the appeal.

Judgment. 

Stuart, .1

Appeal allowed with costs.
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MEANS v. ANGOLA WOOD WORKING, CO. et al.*

Practice- -Interpleader summon» by yarnishc.cs—Ilcasonahlc discre­
tion of Judge- Ifulrs 392, 393 and )31 of Judicature Ordinance

Where there are claimants to the amount owing hy a pamisliee. 
other than the plaintiff, the garnishee has his rights under Rule 
392 of the Judicature Ordinance.1

An interpleader summons was taken out by n garnishee in an action 
which was being defended and had been set down for trial. The 
garnishee admitted a liability of $2.000 under a policy of insur­
ance upon which there hud been a loss. but. claiming to fear that 
other actions might be brought by interested parties, obtained an 
interpleader summons.

Held, that the garnishees were not yet shewn to be under liability 
to the plaintiffs and had no right in law to interplead, their rights 
not coming within Rule 131 of the Judicature Ordinance,1 but 
rather within Rules 302 and 303 of the same Ordinance.

While it is discretionary for the Judge to act under Rule 303 of the 
Judicature Ordinance.1 the limits of his discretion must be rea­
sonable. and an arbitrary refusal of a proper application would be 
a ground for correction upon appeal.

[Wetmork, J., August 9th, 1907.]

'I'ltc plaintiff brought an action against the defendants 
•Statement, for debt and issued a garnishee summons against the garni­

shees, the Royal Insurance Company, which was duly served. 
The defendants effected an insurance upon a building in 
Areola with the last mentioned company. The building was 
destroyed by fire, and at the time of the service of the 
garnishee summons the appraisement of the loss had not been 
lodged with the garnishees, and they consequently entered an 
appearance disputing the indebtedness. Afterwards the 
appraisement was lodged, and the company admitted a lia­
bility under the policy of $2,000 to whomsoever the Court de­
cided were entitled to it. By the terms of the policy, the 
loss, if any, was payable to the Merchants Bank of Canada 
to the extent of their interest, and the Merchants Bank 
claimed to be interested in this amount to the extent of 
$1,140. On the 20th April, 1907, the defendants assigned all 
their right, title and interest in the policy of insurance to the 
Independent Lumber Company. Demands had been made 
on the garnishees hy the plaintiff, the Merchants Bank of

* This judgment wns sustained on appeal to the Court en banc
T.B.D.-
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Canada, and the Independent Lumber Company, under their 
claims. The garnishees, therefore, alleging to fear that 
actions might be brought against them in respect of such 
demands, applied for and obtained an interpleader summons. 
The motion was argued before Wet more. J., in Chambers, 
on July 19th, 1907.

E. L. EUvood, for the applicants, the garnishees.
E. A. C. McLorg, for the plaintiff.
T. I). Brown, for the defendant and the Independent 

Lumber Co.
Wet more, J. (after stating the facts as given above) :— 

Objection was taken by Mr. Brown that the applicants 
had no right in law to interplead, that their proceeding 
should he under Hide 392 of “ The Judicature Ordinance ”x 
That Hide is as follows: “ Whenever it is suggested by 
the garnishee or any person claiming to be interested that 
the debt attached belongs to some third person or that any 
thiid person has a lien or charge upon it the Judge may 
order such third person to appear and state the nature 
and particulars of his claim upon such debt.” I am of 
opinion that this objection is well taken. This is not an 
interpleader by a sheriff and, therefore, in order to be 
well taken a party must bring himself within paragraph 1 
of Hide 131, which is as follows: “Belief by way of inter­
pleader may be granted where the person seeking relief is 
under any liability for any debt, money, goods or chattels 
for or in respect of which lie is or expects to be sued by two 
or more parties making adverse claims thereto.” Now, one 
of the parties interested in this matter is the plaintiff, and 
the applicants are as yet under no liability whatever to him 
for any debt of any sort. Therefore there i< no possibility 
that an action can be brought by the plaintiff against the 
applicants at present : be has not recovered a judgment—as 
a matter of fact the case is defended and application has 
been made to set it down for trial. If the r was 
merely between the applicants and the Merchants Bank and 
the Lumber Company the case might he within paragraph 1 
of Hide 431, but in so far as the plaintiff is concerned he is 
entirely outside of it, and I cannot see how the applicants can 
take advantage of that paragraph under such circumstances. 
Hide 392 is especially in point, and proceedings under that

87
Statement.

Argument.

.1 udgment.

1
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Judgment. 
Wetmore, J.

Statement.

Argument.

[VOL.

Buie, taken with the following Rule (-IOC), would effectually 
protect the applicants, and serve to bring all the parties in­
terested before the Courts. It has been stated that it is 
discretionary with the Judge to act under Rule 393; that is 
correct. It was so decided by the Court en banc at the last 
sittings at Regina, in April: but it is a discretion which a 
Judge has to exercise within reasonable limits, he has no 
discretion arbitrarily to refuse a proper application, and if 
a Judge did so he Mould be corrected upon appeal. This 
application must lie refused with costs to the parties so ap­
pearing, to be paid by the applicants.

Summons discharged with costs.

GIBSON v. STEVENSON.

Practice—Review of taxation — Xeeessary affidavit — Application 
whether final or interlo< utory—Action dismissed.

An order dismissing nn action for want of prosecution is n final 
order, but the application to dismiss is itself interlocutory.

[Wktmork, J., July 8th, J905.]

On an application in Chambers to dismiss the plaintiffs’ 
action for want of prosecution, an affidavit of J. T). Murphy, 
the defendant’s advocate, was filed, and also an affidavit of his 
agent, E. L. Elwood, the agent’s affidavit being as follou's: 
“I am agent herein for J. D. Murphy, defendant’s 
advocate, and my office is the address for service of the 
defendant’s advocate herein. No application has been made 
to set this case down for trial nor has any notice of applica 
tion been served to set this action down for trial, and this 
action has not been set down for trial.”

On taxation the costs of this affidavit were disallowed on 
the ground that the statement should have been included in 
the affidavit of the defendant's advocate filed. The defend­
ant applied to review.

E. L. Elwood, for the defendant.
T. 1). llrown, for the plaintiff.

Judgment. "Wetmore, ,7.:—This is a review of taxation of costs on 
the part of the defendant, the action having been dismissed
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for want of prosecution. Now, tlie question whether Mr. El- 
wood’s affidavit was taxable depends, in my opinion, upon 
whether this application was interlocutory or final. If it 
was final 1 am of opinion that it would lie taxable, because 
under Hule 295 of “ The Judicature Ordinance“ Affidavits 
shall he confined 10 such facts as the witness is able of his own 
knowledge to prove except on interlocutory motions on which 
statements as to his belief with the grounds thereof may be 
admitted.” If this application was final, as the step which 
was necessary to keep the action alive might be served upon 
Mr. Elwood, the agent of Mr. Murphy, Mr. Murphy would 
not he in a position to state that such step was not taken, 
and his information and belief would not be sufficient, and 
M, Elwood’s affidavit would be necessary. But I am of 
opinion that this was an interlocutory application. I wish 
to draw a distinction between what may be called a final 
order and an interlocutory order. So far as the order is 
concerned I am inclined to think that it was final, although 
the decisions in England are not altogether reconcilable; 
they are rather contradictory. It would be final for the pur­
pose of making an appeal from the decision if it was in­
tended to make an appeal : but an order may be final, it seems 
to me, and the application may be interlocutory. I take 
it that an application would be interlocutory where the 
character of it was such that a final order need not neces­
sarily be made one way or the other. If an application is 
made, and the result of that application, whether the Judge 
decides one way or whether he decides the other, would be to 
put an end to the action, that would be a final application, 
and not interlocutory. But an application like the present, 
where it would he only final if the defendant succeeded, and 
if he did not it would not put an end to the action, and, 
moreover, where the Judge is empowered expressly to make 
a contingent order making it final only on the failure of the 
other side to proceed within a specified time, would be an 
interlocutory application. 1 get my idea upon that largely 
from what was laid down in Salaman v. Warner,1 2 in which 
Lord Esher, Master of the Rolls, lays down the following 
rule for the purpose of deciding what constitutes a final

1 C. O. 1898, c. 21.
* (1891), 1 Q. It. 734; 00 L. J. Q. B. 024 ; 39 W. R. 547; 04 

L. T. 598.

.1 udgment. 
Wetmore, J.
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.ludgment. 

Wetmore, J.

[VOL.

order for the purpose of appeal ; he says : “The question must 
depend on what would he the result of the decision of the 
Divisional Court, assuming it to he given in favour of either 
of the parties. If their decision, whichever way it is given, 
will, if it stands, finally dispose of the matter in dispute, 1 
think that for the purposes of these rules it is final. On the 
other hand, if their decision, if given in one way, will finally 
dispose of the matter in dispute, but, if given in the other 
way, will allow the action to go on, then I think it is not 
final, but interlocutory.”

There is a case, however, a later case, Batson v. Altrin­
cham Urban District Council/ which lavs down this rule, and 
in which Lord Alverstone, C.J., says : “It seems to me that 
the real test for determining this question ought to be this: 
Does the judgment or order, as made, finally dispose of the 
rights of the parties? If it does, then 1 think it ought to 
be treated as a final order ; but if it does not, it is then, in 
my opinion, an interlocutory order.” Now, that decision 
was given with Sola man v. Warner2 cited before them, hut 
the Court preferred following another case, .Shubrook v. 
Tufnell* which was not cited to the Court in Sala man 
v. Warner.2 Now, while this is so, with respect to the 
order being final or not, 1 think the rule laid down by 
Lord Esher for the purpose of determining whether the 
motion or application is interlocutory or not is the rule to 
follow. I hold, therefore, that this motion wras an interlocu­
tory motion, and that Mr. El wood’s affidavit was unnecessary, 
because Mr. Murphy—he did not do so, but lie could have 
done so in his affidavit—could have sworn to the further step 
not having been taken as he was informed by his agent and 
verily believed, and that would have been quite sufficient in 
an interlocutory application according to the rule 1 have 
stated.

Taxation affirmed.

• (iwm, 1 K. It. r.47: 72 L. .7. K. It. 271 : f>1 W. It. 337. 
41) Q. It. I). 021: 40 L. T. 74!» : 30 W. It. 740.
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THE DAKOTA LUMBER COMPANY v. HINDER-
KNECHT.

Practice Security for rosir—Poverty—Defendant diayotiny of hit 
property—Suspicious circumstances.

Poverty is generally a sufficient ground to warrant an order for 
security for costs of an appeal.

I'pon an application calling upon the defendant for security for 
costs of the appeal it was shewn, by the examination of the de­
fendant for discovery, that he had no property against which pay­
ment of costs could be enforced by the plaintiff.

Held, that this circumstance was sufficient to warrant an order for 
security being given under Rule 502 of the Judicature Ordinance.1

[Wetmork, J., August 1st, 1905.]

E. .1. C. McLorg, for plaintiffs. Argument.
J. T. Browns for defendant.

Wetmore, J.—This is an application calling upon the Judgment, 
defendant for security for costs of the appeal. I am of 
opinion that this is a case where security ought to be ordered 
under the provisions of Buie 502 of " The Judicature Ordin­
ance.''1 Leaving the affidavit of Mr. Fred. Elliott sworn on 
the 4th of July out of consideration insofar as it refers to 
the defendant attempting to dispose of his property, the 
examination of the defendant for discovery shews that if ha 
is telling the truth his circumstances are such that he has 
not any property against which payment of costs can be 
enforced by the plaintiffs, and that, as stated by the Court 
in Whittaker v. Kershaw,2 is sufficient to warrant an order 
for security being given. This is the latest case that I can 
find upon the subject, and the tendency of the authorities 
appears to me to lie that poverty is generally a sufficient 
ground to warrant an order for security of the costs of an 
appeal being made. In this case, however, I think there is 
something more. While it does not very distinctly appear 
from the defendant’s examination for discovery that he has 
been disposing of his property to avoid payment of any judg­
ment that the plaintiffs may recover against him, the cir­
cumstances under which he has at a recent date disposed of

*c. o. 1808. o. 21.
*44 Ch. I>. 200 ; 02 L. T. 770; 38 W. R. 407.
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Judgment. 
Wetmore. J.
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his property, handing it over to his wife, and making her 
presents, gives it to my mind a very suspicious appearance. 
I think it is a case in which security should be ordered.

Order accordingly.

ROVSECH v. SCHINDLER.

Vendor and purchaser—Contract for sale of land—Specific perform­
ance—Making time of the essence—Delays or defaults of pur­
chaser—Legal tender.

One party to n rontrnot cannot by notice make time of the essence 
of tiie contract unless the oilier party has been guilty of Inches 
or unreasonable or unnecessary delays, and when such notice is 
given, reasonable time must be allowed the other party to carry 
out his part of the contract.

To constitute a legal tender the money must be produced and actually 
shewn, but the party to whom the tender is made may either ex­
pressly or impliedly dispense with such production : and 

Quo-re. whether a tender is necessary to support an action for speci­
fic performance; whether it is not sufficient to merely allege and 
prove that the plaintiff is ready and willing to carry out his part 
of the agreement.

Where specific performance is decreed it is neither just nor equit­
able to impose such conditions as would compel the party seek­
ing the relief to do something he did not agree to do.

[Wetmore, Jm August 13th, 1903.]

Action by a purchaser of land, against the vendor, for 
specific performance. The contract, which was in writing, 
and executed by both parties under seal, provided for the pay­
ment of the deferred instalments of tlie purchase price on the 
6th day of October in each year, the whole of the purchase 
price to become due and to be paid on or before the 6th day 
of October, 1901. On the 13th September, 1901, the de­
fendant caused the plaintiff to be served with a letter written 
in German (the language of the parties) reminding him 
that the contract ended on October 6th and that the defend­
ant expected him to pay in full by that date, and if he did 
not the defendant would sell the land to another person. 
The balance due on the contract was not paid on the 6th of 
October, and on the 10th or 11th October the defendant came 
to the plaintiff’s house on the land in question, at which time 
the plaintiff informed the defendant that he intended to 
earn* out the agreement on his part by paying the amount 
due.
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The defendant absolutely refused, however, to accept 
the money under the agreement, and stated that he would 
not deal with the plaintiff at all except on the terms of his 
entering into a new contract to pay him $500 for the land 
in addition to what he had already paid, but the plaintiff 
insisted upon the agreement in question being acted on and 
refused to enter into a new contract or pay the additional 
$500. On the 14th October the plaintiff and the defendant 
again met. On this occasion the plaintiff had $*250 with 
him, n ore than enough to pay the principal and interest due 
under the agreement, and he informed the defendant that lie 
had the money and offered to pay him what was payable under 
the agreement. No tender, strictly speaking, was made, but 
the defendant refused to stand by the agreement or accept 
the money payable under it, and insisted upon the plaintiff 
either entering into a new contract or giving up the land. 
On the 24th of the same month the plaintiff went 
to the defendant’s house with some other persons, and 
<m this occasion also he had $250 with him in a pocket book; 
lie then took the pocket book out of his pocket, opened it and 
exposed the money and so offered it to the defendant, but did 
not remove the money from the pocket book. At the same 
time a transfer of the property in question from the de­
fendant to the plaintiff was tendered to the defendant for 
execution, but he refused either to accept the money or exe 
cute the transfer.

E. /,. El wood, for the plaintiff.
G. Elliott, for defendant.

Wetmoke, J.—It is set up in the first place as an answer 
t) this action that according to the terms of the agreement 
time was of the essence of the contract, and that the money 
not having been paid before 6th October, 1901, the defend­
ant was at liberty to treat it as at an end and refuse to 
convey the land. I have no hesitation in holding that time 
was not of the essence of this contract. By virtue of 
“The Judicature Ordinance” justice is administered in 
the Territories on equitable principles, and there is 
nothing express or implied in this agreement which ren­
ders time an essential or indicates that the parties to it 
considered it essential. The object on the one hand was to

Argument.

Judgment.
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obtain tliu land and on the other to obtain the agreed price, 
and on ( "" principles that can be secured to them.
Hut it was urged that time was made of the essence of the 
contract by the notice contained in the defendant’s letter 
delivered to the plaintiff on the 13th September. At the time 
this notice was given the plaintiff had been guilty of no un­
necessary delays or defaults, the unpaid principal was not due, 
and no action could have been brought under the agreement 
to recover it before the 6th October, 1901. If the unpaid 
interest was due the defendant had apparently been perfectly 
willing to allow it to rest and accumulate compound interest 
under the agreement because there is no evidence that any 
request was ever made for the payment of such interest 
Therefore down to the 6th October there were no unnecessary 
delays or defaults on the part of the plaintiff, and in my 
opinion there were none afterwards. I call attention in this 
connection to the uncontradicted fact disclosed by the testi­
mony that on the 6th October, when the money became pay­
able, the defendant was presumably 60 or 65 miles distant 
from the plaintiff, and the roads were very bad. I do not 
lay very much stress on this fact. I merely draw attention 
to it as a circumstance. But only four or five days after that 
date when the parties met for the first time the plaintiff 
clearly expressed his readiness and willingness to pay the 
balance due and carry out the agreement, and three or four 
days after that actually had the money ready to pay, and 
offered to do so, and on the 24th he actually produced the 
money and on every occasion the defendant refused to. accept 
the money or carry out the contract or transfer the land 
unless the plaintiff would agree to pay about $300 more than 
the agreement called for. 1 am quite at a loss to conceive 
how it can be said that the plaintiff was guilty of unreason­
able or unnecessary delays, and if not, the defendant was not 
at liberty by notice to make time an essential. T refer to 
what is laid down by Fry. J.,1 in Green v. Serin-:—“It has 
In en argued that there is a right in either party to a con­
tract by notice so to engraft time as to make it of the essence 
of the contract, where it has not originally been of the 
essence, independently of delay on the part of him to whom

1 At page 500 of 13 t’li. It.
•13 Ch. I). 580; 11 !.. T. 724; 40 L. J. Ch. 100; 44 J. V. 282.

7769
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the notice is given. In my view there is no such right. It is Judgment, 
plain upon principle as it appears to me that there can be no Wetmore, J. 
such right. That which is not of the essence of the original 
contract is not made so by the volition of one of the partie», 
unless the other has done something which gives a right to 
the other to make it so. You cannot make a new contract at 
the will of one of the contracting parties. There must have 
ken such improper conduct on the part of the other as to 
justify the rescission of the contract sub modo, that is, if a 
reasonable notice be not complied with.” 1 quite agree with 
what is there laid down. It is true that in that case no time 
was limited in the contract for completion. But I think 
that what is laid down by Fry, J., is applicable to all cases 
where time is not of the essence of the contract. Before a 
party to a contract can be in a position to give a notice to 
make time of the essence of the contract, the other party 
must have been guilty of some laches or unreasonable or un­
necessary delays, and then a reasonable time after that must 
he given him to enable him to carry out his part of the 
agreement.

It is urged that the plaintiff did not tender the money due 
under the agreement, that is, that there was no legal tender.
I am not sure that tender is an essential ingredient in an 
action for specific performance, whether it is not sufficient 
to establish that the party seeking relief was ready and will­
ing to carry out the agreement on his part, but assuming that 
a tender was essential, I am inclined to the opinion that 
there was a legal tender on the 24th October, that is, that the 
money was so actually produced and shewn as to constitute 
a legal tender, but I consider that not material because the 
circumstances in evidence bring the matter within what was 
laid down in Ex parte Dawks* Knight Bruce, L.J., in that 
case lays down the law as follows “ The rule of law as I 
collect it from all the authorities is this, that to constitute a 
legal tender the money must be there and must be produced 
and seen, but with this exception, that the party to whom a 
tender is made may by his conduct relieve the debtor from 
the necessity of producing it by saying that it need not be pro­
duced for that he will not take the money if it be,” and in 
the same case Lord Cran worth lays down : " Now a tender to

*2 Dp (i. M. A fl. 930; 22 L. J. Rk. 73: 1 W. R. 57.
4 At i>. 75 of 22 L. J.
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Judgment. be strictly legal requires that the money tendered should be 
Wetmore, ,1. actually produced unless the production of it is either ex­

pressly or impliedly dispensed with by the creditor/’ I find 
as a matter of fact that the production of the money in this 
case was emphatically dispensed with by the defendant both 
on the 14th October and on the 24th of that month.

It was also urged on behalf of the defendant that if I 
decreed specific performance I should only do so on the terms 
of compelling the plaintiff to pay the increased value of the 
property. 1 never heard of such a proposition before, and I 
certainly do not consider it just or equitable that I should 
impose any such conditions and thereby compel the plaintiff 
to do something that he never agreed to do. The result is 
that the plaintiff is entitled to specific performance.

Judgment for plaintiff.

KLLIOTT v. GIBSON et al.

Aitpeal -Absence of reasons far conclusions of trial Judge—Effect of 
—-Discretion Lien for keen and care of cattle — Pleading— 
Damages.

Where the Appeal Rook does not contain any reasons for the con­
clusion of the trial Judge, the Appeal Court should assume that 
the trial Judge lias found every fact open to him to find under the 
evidence so as to support the conclusion he has reached.

A person keeping and caring for cattle has no Hen at common law 
for such care and keep. A party who wishes to set up a statu­
tory lien must specifically plead such lieu. Judgment of Sifton, 
O.J. varied.

[Court i n banc, Anril 15th. 290.}.]

Statement. The plaintiff, about the 14th August, 1901, delivered to 
Murray Gibson and Robert Gibson, two of the defendants, 
32 heifers rising three years old, under an agreement, to be 
wintered and cared for by them until the 1st day of May, 
1902, and for which they were to be paid $5 per head for 
every head re-delivered to the plaintiff on the said 1st May. 
The plaintiff claimed that the defendants so negligently 
and improperly and insufficiently kept, cared for and fed 
the animals that 1G of them were lost and died, and he 
claimed damages bv reason thereof. He also claimed dam­
ages for the wrongful conversion of two of these heifers 
with their calves. The defendants counterclaimed for the
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feeding nnd caring for 36 head of cattle at $3 per head. 
The ease was tried before Sifton, C.J., without a jury, who 
allowed the plaintiff $100 for four heifers that had died, and 
$60 for two heifers kept by the defendants, and allowed the 
defendants $160 for keep of animals, and lie dismissed the 
(laini and counterclaim without costs. No reasons were 
given for the judgment. The plaintiff appealed.

H. />*. liaincHj for plaintiff.
Jus. Slwrt, K.C., for defendant.

At the conclusion of the argument the Court took time 
in consider and on a subsequent day Wetmore, J., delivered 
the judgment of the Court as follows:—

WrrMOMi:. .1. The notice of appeal and the factum on 
each side aver or assume that the learned Chief Justice 
made holdings and rulings which, in my opinion, are not 
warranted by the appeal hook, and the appeal hook is the 
record. The appeal hook contains no reasons for the con­
clusions reached hv the trial Judge, and this Court must, in 
my opinion, assume that none were given. This is an un­
usual circumstance in so far as appeals to this Court are 
concerned and it becomes necessary to determine what course 
this Court should adopt in this and similar cases I am of 
opinion that in such case the Court should assume that the 
trial Judge has found every fact open to him to find under 
the evidence so as to support the conclusion he has reached. 
If the evidence should he of such a character that no facts 
could reasonably he found which would support in law the 
conclusion he has reached, the judgment would have to he set 
a^ide. Then again, the facts may he of such a character that 
the judgment would have to he varied. This Court cannot, 
however, accept what advocates choose to assert either in 
their notices of appeal or in their factums as to what the 
rulings and holdings of the trial Judge have been unless the 
assertion is supported by the appeal hook. To hold other­
wise would to my mind he opening a very dangerous door, 
especially when we consider that the trial Judge is not 
allowed to sit on the appeal unless it should be necessary for 
him to do so in order to constitute a quorum.

VOL. VII. T. L. HEPT8.—'7
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.luilgnifiit [The Court here proceeded to consider the facts estab- 
Wntin..re..l. lislicd by the evidence as set out in the appeal book, and also 

the assumed findings of the trial Judge.]
The judgment then proceeded :—
The defendants set up that the plaintiff is not entitled 

to recover for the conversion of the two heifers detained by 
the defendants because they had a lien on them for their 
keep and care. No such lien exists at common law. That 
is established by Chapman v. Allan,1 and Jackson v. Cum­
mins.- But it is urged that the defendants were hoarding 
stable keepers as defined by sub-section 3 of section 2 of 
" The Livery Stable Keepers Ordinance,”3 and were, there­
fore, entitled to their lien by virtue of that Ordinance. The 
defendants did not plead a lien by virtue of the Ordinance. 
They meiely pleaded that these heifers were detained and are 
siill detained for a lien to which the defendants were and are 
entitled. 1 doubt if, under such a plea, the defendants could rely 
on the statutory lien. The plaintiff replied merely denying the 
right to a lien. A-sinning the defendants could set up the 
statutory right of lien under their plea, the onus was on 
them to prove their right and that they had complied with 
the requirements of the Ordinance because unless they had 
done so, they had no right of lien under it. No mention of 
any attempt was made to establish that. It was urged that 
the fact that the defendants had not complied with the re­
quirements of the Ordinance ami stating in what particular, 
should have been pleaded and proved by the plaintiff. Pos­
sibly : hut 1 have some doubt about it. If the defendants 
had pleaded the Ordinance, that might have been correct, hut 
the defendants not having pleaded it but merely pleaded in 
the way they did, the plaintiff was justified in pleading a 
denial of the lien and thereby throwing the onus of proving 
it on the parties setting it up. The judgment of the trial 
Judge awarding $60 in respect to this conversion must stand.

The judgment in this case should Ik* varied by awarding 
judgment to the plaintiff on the statement of claim for 
$235 and general costs, and for the defendants on the 
counterclaim for $150 and costs, exclusively applicable

1 (1032), Cro. Car. 271; 2 Killing Cases 547.
■5 M. & W. 542; S L. J. Ex. 205: 3 Jur. 436.
•C. O. 1808. rap. 57.
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to the counterclaim, to be one taxation of costs, one judg­
ment to he set off against the other and the party in whose 
favour the balance may he after such set-off, to have execu­
tion for such balance. The defendants should pay the ap- 
pi Hunt's costs of this appeal.

Appeal allowed with costs.

OSLER v. COLT ART et al.

To.ml ion for sihnol purposes—Distress Homestead lands before
issue of patent—Lands of Croon—Xot taxable under s. 125 of 
the British Xorth America Ait—-Lien on land.

Tlio interest of ;i homesteader in land before a patent has been 
issued to him by the Crown is not taxable for seliool purposes. 

Where taxes were assessed on the plaintifs homestead prior to 
entry by him ami while the same was held by previous home­
steaders whose entries were afterwards cancelled, and these taxes 
were collected by distress of his goods and chattels, before a patent 
had been issued for the land,

III Id. that the money should be returned to the plaintiff, as. until 
patented, the lands were the property of the Crown, and were 
exempt from taxation under s. 12.1 of the British North America 
Act.

To hold that the taxes became a lien on the land and could be col­
lected from a subsequent occupant who derives his title from the 
Crown, would be in effect taxing the property of the Crown.

| Xkwlanns. J.. July 2ith, 1907.1

The defendants were the trustees of Prospect School 
District. No 560, and the action was brought to recover $S3 
taxes and bailiff’s fees which they collected from plaintiff by 
distress of his goods and chattels. These taxes were assessed 
on the plaintiff's homestead prior to entry by him and while 
the same was held by previous homesteaders whose entiics 
were afterwards cancelled. No patent had been issued for 
this land at the time of the trial.

IV. .1/. Kellock, for the plaintiff.
F. Ford (Deputy Attorney-General), intervening.

Newi.anns, J.—It is contended on behalf of the defend­
ants that all land in rural school districts (the district in 
question being a rural school district) is taxable, including 
land held by the Crown. This contention is based on the 
fact that The School Assessment Ordinance does not exempt

99
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Judgment. Crown lands in the case of rural school districts while it 
Newlumie, J. exempts Crown lands in every other instance. To shew the 

fallacy of this argument I have only to point out that sec­
tion 125 of the British North America Act provides that no 
land or property belonging to Canada or any province shall 
Ik* liable to taxation.

After the parties had argued this case, and 1 had come to 
the above conclusion, the Attorney-General for the province 
intervened, and the case was re-argued.

Mr. Ford, the Deputy Attorney-General, argued that 
there could be no doubt but that the interest of the home­
steader could he assessed, though, until patent was issued by 
the Crown that interest could not lie "sold; that the taxes on 
the interest of a homesteader, although it would lie in the 
nature of a personal tax would also have some of the incidents 
of a tax on land and would become a lien on the land for 
which the land could Ik* sold after the Crown parted with 
their title to it: that this tax having been properly levied at 
the time against the interest of the homesteader in the land 
it could Ik* collected from the occupant of the land in any of 
the methods prescribed by the Ordinance, except the sale of 
the land itself before the issue of the patent, and that the 
tax in this ease was collected bv distress on goods on this land 
for a tax that had been pro]K*rly levied on the interest of n 
previous weupant.

I cannot sec that this argument, however ingenious it 
may Ik*, answers the objection that land belonging to Canada 
is thereby taxed. It is true that the interest of the occupant 
only was assessed, hut if the tax liecomes a lien on the land 
realizable from a subsequent occupant who derives his title 
from tlie Crown 1 cannot see but that the property of the 
Crown has been taxed.

A subsequent homesteader or purchaser would have to 
take into consideration the lien for taxes that was against the 
land, and, if a purchaser, would give that much less for the 
land, which would mean that the Crown paid the tax.

I think that the land is absolutely free from the tax in 
the hands of the Crown, and that it cannot Ik* revived on the 
Crown alienating the land to a private individual.

It, therefore, follows that the land not ltcing liable to 
taxation while belonging to the Crown, it could not he
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charged with taxes levied against the interest of the former Judgment, 
homesteaders whose entries were cancelled and whose interest Newiand*. J. 
reverted to the Crown before the plaintiff went into possession, 
and the school district would, therefore, have no right to 
recover the same from the plaintiff. Judgment will, there­
fore, be for the plaintiff for the amount claimed with costs.

Judgment for jdaintiff with costs.

IMPERIAL ELEVATOR COMPANY v. JESSE et al.

OrifiiiHithifi summon* for foreclosure—//omcstcad— 'Rights of prior 
execution creditors—Defective affidavit.

At tie* return of an originating summons for foreclosure it appeared 
that there was a mortgage and two executions registered against 
the property in priority to the mortgage sought to be foreclosed.
The land was the homestead of the mortgagor and execution debtor.

Held, that tin* execution creditors had no interest in the properly 
quoad the subsequent mortgage.

I Wktmork, J., June 20th, 1907.]

Originating summons for foreclosure. The facts are Statement, 
stated in the head-note and the judgment.

IP. .1. Nisbet, for plaintiffs. Argument.
T. I). Brown, for defendants, execution creditors.

Wktmork, J.—This is an application by originating Judgment 
summons for foreclosure. The property is a quarter section 
of land, and it is the homestead of the defendant Jesse.
On the 18th February, 1904, he executed a mortgage to the 
Hamilton Provident & Loan Society for $800. This mort­
gage was registered on the 26th February, 1904. On the 
20th August, 1906, he executed a mortgage to the plaintiffs 
for $400.60. This mortgage was registered on the 6th 
September, 1906. After the registration of the mortgage to 
the Hamilton Provident & Loan Society and before the 
registration of the mortgage to the plaintiffs the defendants 
Krause and the Balfour Implement Company caused execu­
tions at their respective suits against Jesse to be register'd 
against the lands of Jesse.

1 am of opinion that the defendants Krause and the Bal­
four Implement Company were properly made parties to this 
action, and, while the summons is entitled against all the
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Judgment, defendants, the affidavit of William John Bettingen, upon
Wetiimn*, J. which tlie originating summons was issued, is only entitled as 

against the defendant Jesse. Objection was taken to the 
proceedings by reason of this error, and no doubt it is an 
irregularity, but inasmuch as both the defendants Krause 
and the Balfour Implement Company appeared to the sum­
mons bv advocate on the 26th February and asked for a sale, 
and appeared again on the 8th March and asked for a sale, 
and it was only on the 15th March that objection was raised 
to the irregularity in the title of the affidavit, I am of opin­
ion that this is a case where 1 may under Rule 306 of “ The 
Judicature Ordinance>n receive the affidavit, and T will 
order it to be received accordingly.

The next question that arises is whether the defendants 
Krause and tlie Balfour Implement Company have any rights 
against this land as against the plaintiffs by virtue of the 
registration of their executions. I am of opinion that the 
case comes within what was laid down by the Supreme Court 
of the North-West Territories en banc in Hucz v. Spit 1er,2 
and that these defendants have no interest by virtue of their 
registered executions against the property in question inso­
far as the plaintiffs’ mortgage is concerned. There is no 
subsequent mortgage to the plaintiffs, and 1 do not know 
whether or not the property is worth more than the two 
mortgages against it or not. The plaintiffs are entitled to 
foreclosure subject to the mortgage of the Hamilton Provi­
dent & Loan Society.

Order accordingly.

'Tin* Judicature Ordinance, C. O. 1808. c. 21. 
* V. Terr. !.. It. 225.
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PERKINS v. JONES.

Vendor and purchaser — Part performance — Illegal and immoral 
contract—Recovering hack money paid—Costs.

The plaintiff said to the defendant, referring to a certain named lot :
“ If you can get me that lot I will build.” Accordingly the defend­
ant. a builder by trade, did purchase the lot for the purpose of 
building a house thereon for the plaintiff: and a few days later 
the plaintiff entered into a written agreement respecting such lot 
and house, with the defendant, and paid .$500 cash down. The 
house was intended for purposes of prostitution, as the defendant 
knew, and before the defendant bad done anything toward build­
ing other than " brushing " the lot, the plaintiff gave notice to 
the defendant that she had decided not to build and demanded an 
immediate return of the $500 paid by her.

Held, per curiam, that there bad been part performance of the con­
tract and that consequently the plaintiff could not recover the 
money paid by her thereunder.

Qturre, per New lands and Harvey, JJ.. whether money paid under 
an immoral contract can be recovered back under any circum-

fCourt en banc, January 20th, 1905.1

Some time prior to May 17th. 1904. the defendant, Thomas 
A. Jones, a builder by trade, went to the house of the 
plaintiff, whom he knew to he a prostitute, in an endeavour 
to procure from her the contract for a house which he had 
heard she desired to have built for the purposes of prostitu­
tion. Two other interviews seem to have followed this first 
one, and in the course of “ the negotiations/* she having 
expressed a desire to build nearby south of where she then 
lived, and he having replied that he might be able to buy a 
lot ” she went and picked out a lot known as No. 4, a short 
distance away, saving, “if you can get me tlu.t lot T will 
build.”

On May 17th, the defendant entered into an agreement 
in writing, for the purchase of said lot 4, with the owner 
thereof, the consideration being the sum of $450, of which 
$150 was paid at once, the balance being payable on time.

Two days later, that is, on May 19th, the defendant 
entered into a written agreement with the plaintiff whereby 
he agreed “to build and finish a house according to plan” 
on said lot 4 and give the plaintiff a clear title to the same, the 
consideration being the sum of $2,700, of which the plaintiff 
paid $500 at the time of the execution of the agreement,

Statement.
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the balance being payable in diverse sums at different stated 
intervals.

After the execution of the last mentioned agreement, and 
before June 3rd, the defendant ordered from the factory 
doors and windows for the bouse in question; and, at a date 
also t to the said agreement, but which from the
evidence might have been either prior or subsequent to said 
3rd day of June, he brushed the lot and ft fixed it up at an 
expense of $85.”

Nothing further was done by the defendant until .lune 
3rd, when he received from the plaintiff a letter intimating 
that she had decided not to build, and that he should not go 
on with the contract, and calling for the immediate return 
of the $500 paid on account. To this the defendant replied 
in writing that having ordered sash and doors which he was 
not at liberty to ", he would go on with the con­
tract and hold her to her part of the same. An action then 
followed for the recovery by the plaintiff of the $500 ad­
vanced by her, which action was tried by Siftox. t’.J., and 
resulted in a verdict for the plaintiff for $325 and costs. 
The defendant * and the plaintiff cross appealed 
asking for judgment for the full amount of her claim. The 
appeal was heard before Wetmokk, Scott, Prendergast, 
Xewlaxds and Harvey, JJ.

MacDonald, for appellant (defendant).
0. M. Higgar, for respondent (plaintiff).

Prendergast, J. (after stating the facts) :—Both parties 
admit, in fact urge in their pleadings, that the contract be­
tween the plaintiff and the defendant was an immoral one. 
Not only was the house in question to he built for purposes 
of prostitution, hut the terms of the agreement even suggest 
that it was contemplated that most of the time payments, 
constituting more than one-half of the total consideration, 
should be paid out of prostitution money as it was earned.

The main ground urged on behalf of the plaintiff is that, 
although the contract was an illegal one, she had a right to 
repent as long as nothing was done by the defendant in 
execution of the contract, and that nothing in fact having 
been so done up to June 3rd, she stands by her letter of that

4454

69365^
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date in loro pœnitentiœ and is entitled to recover on that 
ground.

For the defendant, it was urged on the other hand that 
there was part performance of the contract prior to the re­
ceiving of plaintiff’s notice ; and that, even if there was not, 
the plaintiff is not allowed to repent in this case, and the 
action should not he entertained on the ground that the con­
tract is not merely illegal hut moreover immoral.

If there was part performance of the contract by the 
defendant, it must he either in his purchasing the lot, the 
ordering of the sash and windows or the brushing and fixing 
up of the land.

With reference to the purchase of the lot by the defend­
ant, it. was contended by the plaintiff that this could not have 
been in execution of the contract, as upon the three previous 
occasions when the parties met, the so-called negotiations 
did not result in any binding agreement, inasmuch as there 
was no consideration to support the same and it would, at all 
events, he void under the Statute of Fraud's. That may be 
so if we confine ourselves to these immediate facts. But it 
seems proper to take here a broader view of the matter, and, 
if possible, to consider as the one transaction all that pur­
suant to previous understanding was done by the defendant 
towards the common object contemplated by the parties. 
The plaintiff had said to the defendant, “ if you can get me 
that lot, 1 will build,” which undoubtedly was not binding in 
itself. But the defendant did in fact go and procure that 
lot pursuant to this understanding and with no other pos«ible 
object under the special circumstances shewn by the evidence 
than to build a house thereen for the plaintiff; and then, a 
few days later, the plaintiff enters into a written agreement 
with the defendant, dealing with him as owner of the lot she 
had so caused him to acquire. It was at her expressed desire 
that he put himself in a position to enter into the said agree­
ment, and it seems that from the moment this agreement was 
passed she thereby ratified what had previously been done in 
furtherance of the object contemplated, and all the dealings 
of the parties up to that time should be considered as one. 
In that view, the purchase of lot 4 by the defendant, followed 
as it, was by the said agreement, amounts to part performance 
o* the contract.

•I udgment. 

Pn-ndergast,.)
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As to the sash and windows, the defendant did not 
acquire any proprietory interest by ordering them. Accord­
ing to his own statement he had at the time of the trial only 
taken out a part, and that to be used in the erection of other 
houses, and the manufacturer from whom he ordered them 
states that they were of ordinary measurement and were only 
charged as taken out. This could not constitute part per­
formance.

With reference to the brushing and clearing of the lot, 
it seems that a different conclusion should be reached. Under 
certain circumstances, as where building lots are held for 
sale generally, this brushing might be held as indifferent 
acts having no special reference to contract But here as 
the lot was bought expressly in view of the contract the clear­
ing of it was evidently also made with reference to it. A 
difficulty, however, arises here, which is that the evidence 
does not shew whether this clearing was done before or after 
the defendant received plaintiff's notice of June 3rd. It 
would seem, however, that the onus is on the plaintiff in this 
respect.

The contract here is admittedly illegal, and it is cer­
tainly the general rule that money paid on an illegal 
contract cannot bo recovered hack. There are undoubtedly 
exceptions to this rule, and the plaintiff urges that one of 
these is to the effect that a party may under such circum­
stances repent by giving notice before any part of the con­
tract is performed. But it lies with the party seeking to 
recover to shew that he or she comes within the exception, 
and in the present case the plaintiff has to prove that the 
contract was still wholly unperformed when she gave notice.

It was also urged by Mr. Biggar, of counsel for plaintiff, 
that the agreement in this case is one which does not admit 
of part performance, and that it remained wholly unper­
formed until it was fully performed inasmuch as it was an 
agreement to sell a house and lot. But the terms of the 
agreement and of the receipt for the advance of $500, as well 
as the advance itself, to a certain extent, shew that the agree­
ment was to build and sell.

Having reached upon the question of part performance 
the above conclusions, which must be fatal to the plaintiff, it 
is not necessary to enter into the defendant’s further conten-
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tion based upon a distinction between contracts merely illegal Judgment, 
and contracts tainted with moral turpitude. Prendergæt, J

Although the appellant succeeds in the issue, I do not 
think, as he is conclusively shewn by his own evidence to 
have been the initiator of this immoral transaction, that he 
should be allowed costs either of the appeal and cross-appeal 
or of the trial in the Court below.

In my opinion the appeal should be allowed and the cross, 
appeal dismissed, the verdict of the learned Chief Justice set 
aside, and judgment entered for defendant.

Wetmore and Scott, ,1.1., concurred.

11 a it vet, J. (after referring to the facts):—The rule 
adopted by the Courts in regard to cases such as this, 
arising out of illegal contracts, is stated by the Lord Chief 
Justice in the early leading case of Collins v. Rlantem,l 
<|uoted with approval in Kearlcy v. Thomson,2 as follows:
“ Whoever is a party to an unlawful contract if he hath 
once paid the money stipulated to be paid in' pursuance 
thereof lie shall not have the help of the Court to fetch it 
back again ; von shall not have a right of action when you 
come into a Court of justice in this unclean manner to re­
cover it back.” The same rule is stated in a somewhat 
more general form by Lord Kllenborough, C.J., in Rdgar v.
Fvirlrr,1' as follows: ‘‘But we will not assist an illegal 
transaction in any respect. We leave the matter as we find 
it, and then the maxim applies melior est conditio 
possidentis.”

It is urged bv the plaintiff’s counsel that there is an 
exception to this general rule, and that where money has been 
paid by one party under an illegal contract, but the contract 
has not been executed in any respect by another party, the 
contract may be repudiated and the money recovered back, 
and that the present case comes within this exception. I 
have examined all of the cases cited in support of this con­
tention ns well ns many others referred to in the various 
authorities and text books, and while there is no doubt that 
the proposition is laid down in substantially the form urged

' (17U7) 2 WH*. 341 ; 1 Sm. L. C. O ed., 398.
•fit) L. J. Q. It. 288 ; 24 Q. It. T>. 742; 03 L. T. 130; 38 W. R.

014; 54 J. I\ 804.
1 < 1X112) 3 Kant 221 : 7 R. R. 433.
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both in the text books and by many of the Judges in obiter 
(lido, the only eases I have found which are direct authori­
ties are Aubert v. Walsh,4 in which the Court of Common 
Pleas held that the premium paid on a wager could be re­
covered before the period at which the wager was to be 
determined, and Wilson v. Strugnell,“ in which Stephen, J., 
sitting alone, ordered the repayment of a sum of money paid 
to a surety on a bail bond as indemnity. It will be seen 
that in neither of these cases was the contract immoral in the 
ordinary sense, and in Tappenden v. Randalla distinction is 
made between such cases and immoral contracts, and the 
judgment appears to have been based on that ground Lord 
Alvanley, C.J., says: “In the present transaction there was 
no moral turpitude whatever, and though it has sometimes 
been held that where there is moral turpitude in the contract 
the Court will not allow the party who has advanced the 
money in such a contract to recover it back, yet no argument 
of that sort can be alleged in the present case.”

In the comparatively recent case of Kcarley v. Thomson,2 
in which it was held that money paid under an illegal con­
tract which had been partially carried into effect could not be 
recovered back, the proposition in question was considered, 
and Fry, L.J., at p. 74(>,7 says: “There is suggested to us 
a third exception, which is relied on in the present case, and 
the authority for which is to he found in the judgment of 
the Court of Appeal in the case of Taylor v. Rowers* In 
that case Hellish, L.J., in delivering judgment, says, at p. 
300:® ‘If money is paid for goods delivered for an illegal 
purpose, the person who has so paid the money or delivered 
the goods may recover them back before the illegal purpose 
is carried out ’ It is remarkable that this proposition is, as 
1 believe, to be found in no earlier case than Taylor v. 
Bowers* which occurred in 1807, and, notwithstanding the 
very high authority of the learned Judge who expressed the 
law in the terms which I have read, I cannot help saying for 
myself, that I think the extent of the application of that

MMO. 3 Taunt. 277: 12 R. R. OBI.
"SO L. J. M. C. 14.1: 7 Q. H. D. .118: 46 L. T. 218; 14 Cox. C. 

C. 024.
*2 Boh. & p. 467 ; .1 R. R. 002.
* Of 24 Q. R. D.
"40 L. J. Q. B. 30; 1 Q. B. D. 201: 34 L. T . 038 ; 24 W. R. 499.
•Of 1 Q R I).
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principle and even the principle itself may, at some time Judgment, 
hereafter, require consideration, if not in this Court, yet in Harvey, J. 
a higher tribunal; and I am glad to find that in expressing 
that view 1 have the entire concurrence of the Lord Chief 
Justice/*

In view of this ease it appears to me that the value of 
the earlier eases and obiter dicta as authorities, is very much 
shaken if not altogether destroyed, but, even, assuming the 
exception to the general rule claimed for by the proposition 
to exist, in my opinion the present ease does not fall within 
it. It was urged by the plaintiffs counsel that the agreement 
was merely an agreement to sell a lot with a house on it 
when the house was completed, and that there could he no 
execution on defendant's part, either wholly or partly, until 
the lot was conveyed. Hut the terms of the agreement will 
not support this contention. The agreement begins, “1.
T A. Jones, of the town of Edmonton, agree to build and 
finish a house according to plan, also to sell, etc.,” and the 
receipt as above set out shews that the money was paid on 
account of the building. There appears no doubt therefore 
that the contract included the building of the house and, 
that being so, anything done towards the building would be a 
part performance. The evidence shews, and the learned trial 
Judge has apparently found, that preparatory work was done 
to the value of $35. In my opinion that is a part perform­
ance which would take the case out of the exception, if such 
exception existed, and bring it within the authority of 
Kearleij v. Thomsonto which the general rule was held to 
apply, and the appeal should, therefore, he allowed and the 
action dismissed, hut in view of the particular circumstances 
of the ca^e, the defendant being the instigator of this illegal 
and immoral arrangement of which he benefits to the extent 
of several hundred dollars, I think he should have no costs 
either in this Court or the Court below.

Xewlaxdr, J., concurred.

Appeal allowed without costs.
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I.AT1MEH v. FONTAINE.

Restraint of trade - - Covenant - Validity — Reasonableness — 
Division of agreement.

A general covenant not to engage in business in n particular locality 
for ;i stated time is void ns being in restraint of trade.

The defendants, having sold their business to the plaintiff, covenanted 
that they would not engage in business in the town of Strnllieona 
for a period of five years. The defendants did engage in business 
in the said place within tlie said period.

Held, tin- agreement was void, and that effect could not be given it 
by rejecting the general restraint, and limiting the agreement for 
the purpose of the action to carrying on the business carried on 
by the plaintiff.

| Scott, J.. September l',th. WO.5. |

N. D. Mills, for plaintiff.
.V. I>. Heck, K.C., for defendants.

Scott, .). The plaintiff claims an injunction restraining 
the defendants from carrying on the business of general 
merchants in the town of Stratlieona for five years from 30th 
January, 1002, and damages for breach of a covenant to the 
effect that they would not carry on such business.

On the date referred to the parties entered into the follow­
ing agreement in writing : “ The said parties of the first part 
(the defendants) agree to soil and the said party of the 
first part agrees to buy the goods of the parties of the first 
part in their store in Stratlieona at or for the price or sum 
of $733, the receipt of which sum is hereby acknowledged

“And the said parties of the first part hereby assign the 
said goods to the said party of the second part.’’

“ For a period of five years from the date of this agree­
ment the said parties of the first part agree that they will 
not engage in business in the town of Stratlieona, and in 
case of a breach of this clause the said Cleophas Fontaine 
and Tclie Fontaine for themselves, their executors and ad­
ministrators, undertake to pay the said Albert Edward 
Latimer the sum of $500 by way of agreed and liquidated 
damages.”

“In witness whereof, etc.”
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One ul’ the defences relied upon by the defendants is that 

the covenants upon their part contained in this agreement, 
which is the covenant relied upon by the plaintiff, is void 
upon the ground of public policy.

That the covenant is one in restraint of trade is beyond 
question. It was at one time held that all such covenants 
were void as being contrary to public policy, but the present 
view appears to be that if they are not wider than is reasonably 
required for the protection of the covenantees they will not 
he held void upon that ground. See Underwood v. Banker,' 
and judgment of Lord Macnaghten in Nundenfeldt v. Nor- 
denfeklt (Sun Co.1 2 3

The question therefore to he considered is whether the 
covenant in question is a reasonable one. While I think 
there cannot lie any doubt as to its reasonableness in so far 
as the extent of the territory to which the restriction is con- 
lined is concerned it is in my view unreasonable in restrict­
ing the defendant from carrying on any business within these 
limits. All that was necessary for the protection of the 
plaintiff and all that he should in reason have required was 
that the defendants should not carry on business of the 
description of that purchased bv him from them or that of 
general merchants, or dealers in merchandise.

In Bakers v. Hedy cock? defendant contracted to serve 
plaintiff for three years at a stated salary, and also agreed not 
to leave his service or enter the service or employ of any 
other person or enter into any engagement or lie concerned or 
interested in carrying on either on his own account or other­
wise any business whatsoever within a distance of one mile 
of a certain place in London or any other place of business 
of the plaintiff which he then had or thereafter might have 
during the continuance of the term of service or within two 
years thereafter without the consent of the plaintiff. It was 
held that the stipulation was unreasonable in that it pro­
hibited the defendant from carrying on any business what­
ever within these limits and was, therefore, void. It was 
also held that the agreement was not divisible and could not

1 MRW). 1 rh. :too: us l. .1. ch. 201 : so l. t. 300-. 47 w. r.
347.

3 (1894), A. C. 50ft: 03 L. J. Ch. 90S : 43 W. R. 530; 71 L. T.
480.

1 ( 1RS8 ). 30 Ch. I). 320 ; 57 L. J. Ch. 889: 59 L. T. 361: 36 
W. R. 840.

Judgment 
Scott. .1.
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Judgment. he construed ns applying only to the business carried on by 
Scott,J. tbe plaintiff and that to bold otherwise would be to create

or carve out a new covenant for the sake of validating an 
instrument which would otherwise be void.

1 cannot see any material distinction between that case 
and tbe present. It is true that tbe words in tbe contract in 
that case were “ any business whatever,*' while those used in 
tbe present contract are “any whatever.** but in my view tbe 
latter expression is as wide as the former.

1 give judgment for tbe defendants with costs.

Judgment for defendants.

THE MrCORMlCK HARVESTING MACHINE CO. v. 
HISLOP.

Salr of machinery—Agreement Incorrect copy given to purchaser— 
A uthority of agent—Adding to written agreement-- Evidence— 
Xnn-eoniplianec hy purehasi r with agreement providing for an 
immediate return on certain contingencies—Effect of—Laches.

The plain I iff sold t<> defendant a hinder under a written agreement, 
a copy whereof was delivered to the defendant at the time of sale. 
Both the original agreement and the copy were made out hy the 
plaintiff's agent who effected the sale. The copy contained a clause 
conferring on the defendant an important right, which was omitted 
by inadvertence from the original and the plaintiff was unaware 
of such clause.

Held, that the plaintiff was hound hy the clause.
The agreement provided for an immediate return of the hinder if the 

same could not he made to work well, and that failure so to do 
should lie considered an acceptance thereof. The defendant being 
busy with harvesting operations did not return it until the expira­
tion of eight days after the day upon which he was entitled to do 
so. but did not make any use of it.

Held, that the defendant hy his laches had accepted the binder.
The defendant sought to show that the written agreement did not 

contain the whole of the agreement, hut that the agreement was 
partly verbal and partly written. It appeared, however, on the 
evidence that the parties intended to embody in the written docu­
ment their whole agreement.

IIeld. therefore, that they were hound by what the written agreement 
contained.

| Wktmoki:. .1.. February 28th, 11103.]

Statement. On tbe 9tli April, 1902, the defendant ordered from the 
plaintiffs by order partly written and partly printed a 7-foot 
right-band binder and 4 horse eveners. This order was 
given at tbe solicitation of one Rutledge, an agent of tbe 
plaintiffs. Two orders were tilled out by Rutledge, one of
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which was signed by the defendant on the face and the other Statement, 
was not. Tile order signed by the defendant was retained by 
Kutledge and was as follows:
“(live each purchaser a 
“duplicate of this order.
“McCormick Harvesting Machine Co., Chicago, Til.

“(ientlemen,—The undersigned hereby purchases of you 
to lie shipped on or about August 1st, 1902, one of your 
Î - foot right-hand hinders and 4 horse eveners including the 
usual exlias, to be consigned to the care of Connell & Clement, 
at Areola. Vpon receipt of the machine the undersigned 
agrees to pay freight on same, and pay to you $140 in cash, 
or execute ami deliver to you approved notes for the sum of 
$140, as follows:

*‘$140 payable on the first day of November, 1902.
“ Said notes to draw interest at the rate of------per cent, per
annum from date until maturity, and -----  per cent, per
annum from maturity until paid.

“ It is distinctly understood that the above mentioned 
machine is purchased subject to the following warranty, and 
no other, and the undersigned hereby acknowledges the 
receipt of a copy of same:

“McCormick Harvesting Machine Co. warrants this 
machine to do good work, to be well made, of good materials, 
and to he durable if used with proper care. If upon one 
day's trial the machine fails to work well, the purchaser 
shall immediately give written notice to said company in 
Chicago, Illinois, or to its authorized agent through whom 
the machine was purchased, stating wherein it fails: allow 
reasonable time for a man to he sent to put it in good order, 
and render necessary and friendly assistance to operate it.
If the machine cannot then he made to work well, the pur­
chaser shall immediately return it to said agent, and the 
money or notes given for it shall he refunded, which, when 
done, shall constitute a settlement in full of the transaction.
Failure on the part of the purchaser to comply with any of 
the conditions herein named shall he considered an accept­
ance1 of the machine. The provisions of this warranty can­
not In- changed or waived in any respect; neither can this

VOL. Vil. T. L. RKPT8.— 8
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order be cancelled without the cousent of the McCormick 
Harvesting Machine Company.
“ Dated the 9th day of April, 1902.
“ Post Office, Areola. Signed : William T. Hislop.”
“ Sold by 0. G. Rutledge.”

That order contained the following endorsement in 
Rutledge’s handwriting: "If the purchaser’s old McCormick 
binder is sold for $60, O.K., otherwise the McCormick Com­
pany will send a man to put old hinder in good repair and 
continue to do so during the life of the machine.

"0. G. Rutledge.”
The other order, which was left with the defendant, was 

substantially the same on its face. The only differences were 
that “ ten ” was fdlcd in as the rate of interest the note was 
to draw from maturity, and it was not signed by the defend­
ant. and it contained the following indorsement, also in 
I ? u 11 edge’s handwriting:

‘‘If purchaser’s old McCormick hinder is sold for $60, 
O.K.. otherwise the McCormick Company agree to send a 
man to put old binder in good repair and continue to do so 
during the life of the machine.

“0. G. Rutledge.
*' If old binder is not sold it will not be necessary to take 

delivery of our machine this year.”
This last clause was not signed by any person.

C. Logan, for plaintiff.
T. T. Grimmett, for defendant.

Wetmoke, J. (after referring to the facts).—It does not 
lie in the mouth of the plaintiffs to set up that the added 
clause on the copy does not form part of the agreement It 
is true that the plaintiffs did not know that their agent had 
agreed It» this clause, because it was not endorsed on the 
original order signed by the defendant and which was the 
only document they received. That, however, was the fault 
of their agent, the defendant was in no way to blame for it, 
and cannot be prejudiced by the omission of the plaintiffs’ 
agent. It was urged, however, that Rutledge had no power 
to make such a clause and thereby bind the company. 
Rutledge was a general agent of the plaintiffs to sell their
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machinée, lie was not a special agent, and therefore as Judgment 
between the plaintiffs and third persons had the authority to Wetmore, J. 
make sales subject to such fair, ordinary and reasonable 
terme and conditions as might be agreed upon in the absence 
of any notification to such third person to the contrary. I, 
therefore, hold the clause in (piestion to lie a portion of the 
order or agreement.

The defendant sets up that the plaintiffs agreed in writ­
ing. and that it was a condition precedent, that they should 
take the defendant's old binder as part payment of the price 
of the new one, or that they should sell such old hinder, and

should he allowed as the price or value of the old binder, 
and that they have never taken the old binder or sold it. The 
defendant also denies that he took delivery of the new hinder.
There can he no question that under the evidence the defend­
ant did take delivery of the new hinder, and I so find.
With respect to the other matter of defence above mentioned, 
evidence was put in, on both sides, without any objection, 
as to what was intended by the agreement, but such evidence 
amounts to nothing; the parties are bound by what they 
have agreed to in writing. 1 can discover nothing am­
biguous in the writings when the surrounding circum­
stances are made apparent.

It was urged further that the evidence established an oral 
agreement, apart from the writings, that the plaintiffs were to 
accept the old hinder at $fiO as part payment upon the new 
binder. The general rule is that verbal evidence is not 
admissible to alter or qualify the express terms of a written 
agreement. Such evidence may be admitted to explain or 
throw light upon the agreement so as to put the Court in 
a position properly to construe it. So evidence of a verbal 
agreement which is collateral to the agreement which was 
reduced to writing may he received, provided always that 
it is supported by sufficient consideration. As for in­
stance, in Lindletj v. Lacey? relied on by the defendant 
in this action, where the plaintiff agreed to sell some fur­
niture and other things to the defendant. In discussing 
the proposed agreement of sale and before it was drawn 
up the defendant stated that he would find money to 
*« ttle the action brought against the plaintiff by one Chase if

*17 C. R (N.8.) 578; 34 L. J. C. V. 7: 10 Jur. (N.S.) liai;
II I T. 273; 13 W. R. 80.
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tin* plaintiff would fiersuade the landlord to forliear pressing 
fur certain rent: the plaintiff did this and the agreement to 
sell the furniture, &<•., was drawn up in writing and con­
tained a clause authorising the defendant to settle Chase’s 
action, hut it went no further as to that action. But before 
signing the agreement the plaintiff said: ‘‘Am I to under­
stand Chase's hill is to he settled because that is the ground­
work of the whole?” The defendant replied that it would 
Im- settled and thereupon the plaintiff signed the agreement. 
The defendant did not settle Chase's action, and the plaintiff 
brought the action for breach of the defendant's agreement 
in failing to do so. The Court held that the agreement to 
settle tin* Chase action was a distinct preliminary matter to 
the agreement to sell the furniture, which was to Ik* done 
#/ an ni firium. ami that the action was maintainable. Maryan 
v. (i riff it Itand Erskine v. A tienne? were also relied upon by 
the defendant. The facts are of a precisely similar char­
acter. In Limlley v. Lacey? which is the lending ease, 
Krle, C.J., is reported as follows:4 “The question is, does it 
appear from the written instrument that it was meant to 
contain the whole that was intended to he binding lietween 
the parties. If so, nothing can Ik- added to it. If this does 
not ap)H-ar then an agreement upon a distinct matter may lie 
shewn to have been made orally and may he enforced:’" and 
Keating. .1 . at same page is reported: “The question is 
whether the facts shew that it was the intention of the 
panics t<> make a distinct preliminary agreement.** In this 
case, however, the evidence of the defendant himself estab­
lishes lieyond all question that the intention was to put in 
the written agreement all that was intended to he binding 
Im tween the parties. I hold that there was no agreement 
valid in law that the plaintiffs should take the defendant's 
old McCormick hinder as part payment of the price of the 
new hinder. The old hinder has never Im-cii sold, it still 
remains on the defendant's place ami in hi- possession.

Counsel for tin- plaintiffs in the course of his address to 
me admitted that Connell & Clement were the authorized 
agents of the plaintiffs through whom the machine was pur­
chased. and I find that the new hinder having been taken by

MO !.. .1. Ex. 40: T„ R. o Ex. 70; 23 !.. T. 7K1 ; 11» W. It. UT»7.
r 42 lv. .1. Hi. S.T» : !.. R s Ch. 7.VI: 2» L. T. 234 ; 21 W. It. S02.
1 At i». !i of :t4 !.. J. V.
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tlic defendant to his farm, was there set up by one Preston, 
an employee of Connell & Clement, and the defendant com­
menced to work it on Wednesday, the 20th August, late in 
the forenoon, and continued working it on the 21 st and 22nd 
August. The hinder did not work satisfactorily, it failed to 
work well, and on the 22nd August the defendant sent a 
verbal notice to Connell & Clement of that fact. There is 
no evidence that Connell & Clement were informed hv this 
notice as to the manner in which the machine failed to work 
satisfactorily. The next day, Saturday, 23rd August, Cle­
ment. one of the firm of Connell & Clement, went out to the 
hinder with one of the plaintiffs’ experts. They did some 
trifling thing to it. which I find to have been of no eonsc- 
(jiience. They did not remedy the defect or make the hinder 
work well. As a matter of fact they practically did nothing 
towards making it work well ; what they did to it was mere 
pretence, and the defect has not been remedied to this day, 
and the hinder has never been made to work well

The defendant continued working the hinder until 
Thursday, the 28th August, and then made up his mind that 
lie would have to give up working it on account of it not 
doing the work properly. He came into Areola that same 
evening and the next day took out a Dee ring binder, with 
which he completed his harvesting. On this same Thursday 
evening the defendant saw the plaintiffs’ expert and also an 
employee of Connell & Clement named “ Atchison,” and in­
formed them that the McCormick binder would not work 
and that he was going to take out a Dee ring to complete his 
harvest work, and the next morning gave a similar notifica­
tion to Connell, of the firm of Connell & Clement. These 
last mentioned notifications were verbal. Neither Connell 
nor Clement nor any person on their behalf or on behalf of 
the plaintiffs ever went out to the binder or did anything 
whatever to it after the repairs were put in, on 23rd 
August. No person on behalf of the plaintiffs coming out 
within a day or two after the 29th August, when the 
defendant had notified Connell that the hinder had failed to 
work, the defendant made up his mind, and 1 think quite 
correctly, that no person intended coming out on behalf of the 
plaintiffs to do anything to the machine. It would be there­
fore about the 31st August or 1st September that the defend­
ant so made up his mind, and T so find. On the 8th

Judgment. 

Wetmore. J.
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Judgment. September the defendant brought the binder in to Areola 
Wetmote, .T. and left it back of the plaintiff’s warehouse there. No per­

son was present on behalf of the plaintiffs when this was 
done. This binder has been there ever since. T find that 
this machine was returned to the plaintiffs’ premises and 
possession and lias been there ever since, but the plaintiffs 
have never by any act or conduct of theirs accepted it hack.

It is contended on behalf of the plaintiffs that the agents 
and expert having gone out with the view of making the 
machine work well and not having succeeded in doing so, 
the1 defendant should have immediately then returned it 
to the agents, and not having done so that he must be 
held under the terms of the agreement as having accepted 
it. I am of opinion that 1 must give effect to this contention 
of the plaintiffs’. The agreement expressly provides that if 
after notice given as hereinbefore mentioned and after al­
lowing a reasonable time for a man to be sent to put it in 
good order the machine cannot be made to work well ,ethe 
purchaser shall immediately return it,*’ and tha. failure to 
do so shall be considered an acceptance of the machine. I 
am of opinion that down to and including the 31st August 
or 1st September the defendant was guilty of no laches 
under the agreement in not returning the machine, and I so 
find, and that, notwithstanding that he had made up his mind 
on the 28th August that lie would have to give up working 
it. But when on the 31st August or 1st September the de­
fendant according to his own sworn testimony made up his 
mind that they did not intend coming to do anything more to 
the machine, then he ought to have immediately returned the 
binder to the agents, Connell & Clement. It was not re­
turning it immediately, to return it on the 8th of September, 
seme seven or eight days after he had so made up his mind. 
And the reason he really gives for not doing so. namely, 
that he was busy with his harvest and anxious to finish it, 
affords no excuse for neglecting his agreement. He was 
bound to do what he agreed to do or take the consequences. 
He could not put off doing so to suit his convenience, because 
that is all his excuse amounts to. 1 thought possibly that 
Toms v. Wilson* and Massey v. 8laden," might assist the

4 It. & S. 442: 32 !.. J. Q. R. 382: 10 Jnr. (N.S.) 201 ; 8 L. T. 
700; 11 W. R. 0.72.
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defendant, but on careful perusal I find that they will Judgment, 
not. The first named case merely decides that when under Wetmore, J. 
n covenant money is to be paid immediately on demand, the 
covenantor was entitled to a reasonable time after the de­
mand to get the money and ascertain who was authorized to 
receive it before he became liable to the consequences pro­
vided in the contract for non-payment. And in Massey v.
Sladew® it was held that the notice to pay provided for was 
such a notice in case of the absence of the party required to 
make the payment as might be reasonably supposed to reach 
him and give him an opportunity of complying with it.
Neither of those cases held that the doing the act might be 
postponed to suit the convenience of the party required to 
do it. 1 must therefore hold that the defendant did not im­
mediately return tin- binder as he was required to by me 
terms of the agreement, and 1 must therefore according to 
the terms of such agreement hold him as having accepted 
the machine.

Judgment for plaintiff.

(iHIFFIN v. H1TLIÆR.

I'ractice—Allowance for obtaining security for costs—Defence and 
counterclaim—Claim and counterclaim arising out of same trans­
action-Counterclaim substantially a defence to the action.

Held, that where a counterclaim arises out of the same matter as the 
claim, so that, although a defence lias been pleaded, the counter­
claim is in reality in the nature of a defence to the action, and 
judgment is given on that basis, the Court will allow to the de­
fendants the costs of and incidental to obtaining an order for 
security for costs.

[ Wktmore, J., May 23rd, 1000.]

Review by the plaintiff of the taxation of the defen- Statement, 
dnnts costs of suit after trial. The action was on a “ lien 
note ” for $600 given for a stallion sold by the plaintiff to 
the defendants with a warranty. The defendants pleaded 
such warranty and a breach thereof as a defence to the ac­
tion and they also counterclaimed for the same cause. At 
the trial, which was held before Wetmore, J., without a 
jury, judgment was given for the plaintiff on his claim for 
$600 and costs and for the defendants on the counterclaim
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for $500 with costs of counterclaim, including witness fees 
ami the costs of examinations for discovery, the respective 
judgments to he set off one against the other. On the taxa­
tion of the defendant's costs the taxing officer allowed the 
costs of obtaining an order for security for costs prior to 
delivery of their defence and counterclaim. The plaintiff 
reviewed.

Argument.

Judgment.

K. .1. ( '. McLorg, for plaintiff.
J. T. Browns for defendants.

Wetmork. .1.—If 1 had awarded judgment in the defen­
dants* favour on their defence the plaintiff would only be 
entitled under Rule (ill! of The Judicature Ordinance,1 un­
less I otherwise ordered, to recover costs under Ord. XLVII. 
of that Ordinance, and the defendants would have been en­
titled to tax their costs under the higher tariff: one judg­
ment would have been set off against the other and unques­
tionably the defendants' judgment would have exceeded the 
plaintiff's because 1 would not have made any order to de­
prive the defendants of the benefit of Rule 616, and 1 would 
have allowed them the witness fees and the costs of the ex­
aminations for discovery as I did on the counterclaim. The 
conclusion I have reached is that inasmuch as the event has 
proved that the amount of the plaintiff's claim against the 
defendants was not sufficient to indemnify them for their 
costs of defending the action the defendants were entitled to 
security for their costs and consequently the clerk was under 
such circumstances justified in allowing them the items com­
plained of. It seems to me that there is somewhat a parity 
of reasoning in a case of this sort and certain cases where a 
defendant resident out of the jurisdiction is not compelled to 
give security for costs where he sets up a counterclaim. 
In Xcck v. Taylor,2 Lord Esher, M.R., lays down the fol­
lowing:'1 “The rule laid down hv the cases seems to he as 
follows: where the counterclaim is put forward in respect 
of a matter wholly distinct from the claim, and the person 
putting it forward is a foreigner resident out of the juris­
diction. the case may he treated as if that person were a

1 ('. O. 1.NUN. 21.
*02 I. ,1. It. .-,14: nsifli 1 <J. It. 50U; 4 It. :t44 ; 38 L. T. 

•‘tOO : 41 W. It. 4*0.
8 N«'p (1803) 1 Q. It. nt p. 502.
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jilaintiir. and only a plaintiff, and an order for security for Judgment, 
costs may be made accordingly in the absence of anything to Wetmore, .1. 
the contrary. Where, however, the counterclaim is not 
in respect of a wholly distinct matter, hut arises in respect 
(.!' the same matter or transaction upon which the claim is 
founded, the Court will not, merely because the party count­
erclaiming is resident out of the jurisdiction, order security 
for costs ; it will in that case consider whether the counter­
claim is not in substance put forward as a defence to the 
claim, whatever form in point of strict law and of pleading 
it may take, and. if so, what under all the circumstances 
will he just and fair as between the parties; and will act 
accordingly.” I think the same reasoning is applicable to 
tlii< case. The counterclaim here was in substance put 
forth as a defence to the claim, and the fact that the mat- 
tci was also pleaded as a defence to the claim does not seem 
to me to affect the question. Possibly if the defendants had 
not pleaded the matter as a defence they might not have 
ht en entitled to recover their costs of the application for 
security, but, having pleaded it. 1 think they are.

Taxa t inn afjirm ed.

HHOOKS & COMPANY v. WIDER MAN.

Crartict Sum warn judgment under Rule 10.1 of the Judicature Or­
dinance. ('. O. isitK cap. .?/—English Rule distinguished—Costs 

enforcement of lien- Agreement of purchase.

Summary judgment for a debt or liquidated demand may he granted 
even though such demand is joined with a claim of a different

V|)on an action brought to enforce a mechanic's lien and also for a 
personal judgment against the defendant, an application was made 
for an order striking out the defendant's appearance and state­
ment of defence, and for leave to sign judgment on the alleged 
ground that the defendant lmd no defence on the merits, and that 
lie had admitted the claim. Counsel for defendant contended that 
summary judgment could not he given where dual claims of a 
different nature were made as in the present action.

Held, that the difference in wording in the Judicature Ordinance 
Rule 103' from Order 3. Rule 0 of the English Act. was made ex­
pressly for the purpose of allowing an application to he made even 
where a claim to recover a debt or liquidated demand is joined with 
another claim of a different nature.

[Stuabt, J„ March 8th, 1901.]

Wilson, for plaintiff. 
Millican, for defendant.

C. O. 1808. c. 21.
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Stuart, ,1. On tin» 8tli of December, 1906, the plaintiffs 
obtained a summons from Mr. Justice Harvey, in which 
they asked for an order striking out the defendant’s appear 
ance and statement of defence and for leave to sign judgment. 
This application was adjourned from time to time pending 
negotiations for settlement, and upon the 28th day of Feb­
ruary. 1907, the plaintiff took out a new summons upon the 
same material and upon an additional affidavit explaining 
the circumstances of the delay, and stating that negotiations 
had failed. It was alleged that the defendant had no de­
fence on the merits and that he had admitted the claim. The 
defendant filed no affidavits: and as the action was brought 
to enforce a mechanics’ lien and also for a personal judgment 
against the defendant, the defendant's counsel contended 
that summary judgment could not be given under Rule 103. 
Our Rule, however, is differently worded from the English 
Rule in this respect, that the English Rule states 
that such an application can be made where tin* writ 
is specially endorsed, and Order 3, Rule 6, allows special 
endorsement ‘‘when1 the plaintiff seeks only to recover a 
debt or liquidated demand in money.” In our Rule 103 
the word “only” is omitted. The word was evidently omit­
ted for the express purpose of allowing such an application 
to be made even where a claim to recover a debt or liquidated 
demand is joined with another claim of a different nature. 
See Hohnrsted & Lan g ton p. 253. The order, therefore, may 
go for personal judgment against the defendant for the 
amount claimed and costs to be taxed including the costs of 
this application as well as the prior one which lapsed.

The plaintiff, however, also asked for a judgment to en­
force his lien and based his a " "dii upon Rule 229, which 
states that “ any party may at any stage of a cause or mat­
ter where admissions of fact have been made, either on the 
pleadings or otherwise, apply to a Judge for such judg­
ment or order as upon such admissions he may be entitled to 
without waiting for the determination of any other question 
between the parties, and the Judge may, upon such applica­
tion, make such order or give such judgment as the Judge 
may think just.” The plaintiffs’ affidavit contained a clear 
allegation that the defendant admitted the amount of the 
claim, and there is no contradiction. It is possible that

2007
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tin* vast* of In lie Beeny2 might justify me iu directing 
judgment to lx* entered for the enforcement of the lien; but 
unfortunately the statement of claim shews that the only 
interest that the defendant has in the lands referred to is 
under an agreement of purchase. It is not stated from whom 
the defendant agreed to purchase nor what interest the 
vendor has in the lands; in fact, no particulars of the agree­
ment are given whatever. The abstract of title filed also 
shews that the patent is not issued from the Crown. In 
these circumstances I doubt whether, even if fuller informa­
tion had been given as to the terms of the agreement, any 
order could have been made. Certainly none can be made 
on the present application upon the material before me. The 
action, in so far as it asks for an enforcement of the lien, will 
have to go on, therefore, in the usual way.

Order accordingly.

SNOW v. WOLSELEY MILLING CO. LTD.

Sah uf ijowls—Wheat delivered to elevator—Conditions of deliverii—
Wlirther sale effected—Destruction of elevator and contents—
Liability of defendants for value of wheat.

The plaintiff delivered wheat to the defendants' elevator to be stored, 
and gave the defendants the right to mix it with the defendants’ 
current stock, and to use it in the ordinary way of their business. 
The defendants agreed to re-deliver wheat of a like quality and 
quantity to the plaintiff or to his order on demand, and when the 
plaintiff chose to sell the defendants were to have the first chance to 
buy at the price demanded. Subsequently the defendants’ plant 
was destroyed by fire without any fault on the part of defendants. 

Held, following South Australia Insurance Co. v. Randall (L. R.
I\ C. 101 h that the dealing constituted a sale of the wheat to 

defendants and was at the defendants’ risk.
Cargo v. Joyner (4 Terr. L. R. G4), distinguished.

[Wetmore, J.. October 2nd, 1901.]

Action for the price of wheat alleged to have been sold 
by plaintiff to defendant. The facts are set forth in the head- 
note and the judgment.

Levi Thomson, for plaintiff.
E. L. Ehrood, for defendants.

1 (1804), 1 Ch. 400 : 03 L. J. Ch. 312: 42 W. R. 377; 70 L. T.
100.
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•lodgment. 
Stuart, .1.

Statement.

Argument.
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Wktmohi:. .1.—The defendants were millers and eleva­
tor men : the plaintiff put wheat into the defendants' eleva­
tor to he stored with their current stock, and it was so stored, 
being mixed with such current stock, the defendants to have 
tlie right to use it as they saw fit in the way of their busi­
ness, that is, to grind, sell, or use it. The plaintiff had the 
following rights

(a) lie had the right to sell wheat of the like quantity 
and quality to other persons, and if he did he had the right 
to have wheat of such quality and quantity delivered by the 
defendants to such other persons upon the plaintiff’s order 
or directions or to the plaintiff for such other persons.

(h) To have wheat of like quality and quantity delivered 
to himself on demand.

(c) To give the defendants the right to pay for such 
wheat at such price as he might demand. The defendants 
were not, however, hound to pay such price. But when the 
plaintiff determined to sell they were to have the first 
option of paying for it, and if they elected to pay for it 
they were to charge no elevator fees. If the defendants did 
not so elect and the plaintiff sold to other persons the de­
ft mhints were to charge a small amount for elevator fees.

While nothing was specifically said between the parties 
about always keeping in stock by the defendants sufficient 
wheat of the same quality and quantity as to he able to com­
ply with any such demand by the plaintiff, I find as a fact 
that this must follow as a natural consequence of the ar­
rangement and understanding upon which the wheat was 
put into the elevator. A great deal appears in the testimony 
about the plaintiff selling the wheat and his right to sell 
the wheat. This must he taken to mean wheat of the same 
quantity and quality, it could not mean the same identi­
cal wheat that he put into the elevator. It would have been 
impossible for him to have done so, and therefore it could 
never have been contemplated by the parties that he had the 
right to sell the same identical wheat that he put in.

There is no dispute as to the quantity of wheat put by 
the plaintiff into the elevator. The mill, elevator and con­
tents were destroyed by fire without the fault of the defen­
dants. It was not disputed that if the wheat was, accord­
ing to the facts and the law, at the risk of the defendants 
that the price charged for it was too much.
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I hold that the wheat was sold by the plaintiff to the Judgment, 

de'fendants and was at the defendants’ risk, and that the Wetnm», J. 
plaintiff is entitled to recover. 1 cannot distinguish this 
ease from The South Australian Ins. Co. v. Randall,l and 
that decision is absolutely binding upon me. Benedict v.
Kcr? follows that decision. Three cases were cited at the 
trial in support of the view that there was no sale, but merely 
a bailment, viz., Isaac v. Andrews? Clark’ v. McClellan * 
and <'argo v. Joyner;' There is, however, a clear distinction in 
each one of them from the two eases I have before mentioned.
In Isaac v. And re 1rs,3 the defendant received the wheat and 
gave a written receipt expressly excepting it from any risk 
op his part by fire, and moreover it was not put in with the 
defendant’s current stock, hut was kept by itself. In Clark 
v McClellan,* the defendant gave a receipt stating that the 
wheat was received at the owner’s risk, and it seems to me 
that the real question in that case was as Lash, J., says in 
Marl Incan \. K itching" and cited by Galt, C.J., in his judg­
ment in Clark v. McClellan,* “ not in whom the property 
was but at whose risk the goods were.”7 To hold that the 
defendant was liable for the price of the wheat in Clark 
v. McClellan* would have entirely disregarded the provisions 
respecting the property being at the plaintiff's risk. In 
Cargo v. Joyner et al.;' decided by my brother Richardson,
I was furnished with a copy of his judgment, and there does 
not appear to have been any arrangement desultory or by 
custom as to mixing the wheat there in question with the de­
fendant’s current stock, and the learned Judge found as a 
matter of fact that it was binned bv itself and so kept until 
the lire. In my opinion to find or hold otherwise than I have 
done in this case would be simply to give no effect what­
ever as an authority to The South Australian Insurance Co. 
v. Randall.*

Judgment for plaintiff.

’ 0 M<m>. 1\ <\ (X. S.i .141 : L. II. .1 I*. C. 101 
s21> <\ IV 410.
*2* <\ 1». 40.
4 2.1 O. R. 401.

I T«-rr. L. R. 04.
41 L. J. Q. B.. 277:

W. It. 700.
21 O. It. at p. 471.

22 !.. T. 841.

L. It. 7 Q. It. 430 ; 20 L. T. K30; 2 «.
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Argument.

Judgment.
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STKIXGEU v. OLIVER.

Agreement for sale of land—Time of the essence—Failure of pur- 
ehaser to complu—Cancellation bp vendor—Waiver of “ time 
clause”—Hcpapment of prior instalments—Specific performance 
—Damages.

Where am agreement for tin- sale of lands provides that time shall be 
of the essence of the contract, and that on default in payment, the 
agreement may he cancelled without any right on the part of the 
purchaser to compensation for moneys already paid thereon.

Held, that in the absence of something in the surrounding circum­
stances or in the acts of the parties indicating a contrary inten­
tion. the Court would enforce the " time clause ” strictly, and 
would refuse specific performance in an action brought by the 
purchaser.

Where the parties expressly disclose their intention, the burden of 
proving that time is not of the essence is upon the party seeking to 
escape from the effect of such a provision.

A waiver of this clause in respect to one instalment does not preclude 
the defendant from insis‘ing on its strict operation with respect to 
a later instalment. (Fo owing Forfar v. Sage, 5 Terr. L. R. 25,1). 

The offer to perform on receipt of an extra amount simply shows that 
the defendant was insisting upon his rights.

The moneys already paid on the contract must be returned to the 
purchaser to prevent a forfeiture.

Where the defendant failed to show that lie had sustained any dam­
age by reason of the default of the plaintiff, he is not entitled to 
any set off.

I Stuart. J.. July 19th, 1901.]

Millican, for plaintiff.
Jones, for defendant.

Stuart, J.—On January 18th. 1906, the plaintiff 
Stringer, one A. A. Dick and the defendant entered into 
an agreement in writing and under seal whereby the plain­
tiff and Dick agreed to buy from the defendant certain lots 
in the city of Calgary for the sum of $950 payable as fol­
lows: $350 in cash on the execution of the agreement and 
the balance of $600 in two equal instalments of $300 each in 
three and six months respectively from the date of the agree­
ment. These instalments were to bear interest at 8 per cent, 
per annum. The agreement further contained the following 
clause : “ And it is expressly understood that time is to be 
considered the essence of this agreement, and unless the pay­
ments are punctually made at the times and in the manner 
above mentioned, these presents shall be null and void and of
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nu effect, and the said party of the first part shall be at 
liberty to resell and convey the said lands to any purchaser 
thereof, and all moneys paid thereon shall be absolutely 
forfeited to the said party of the first part.”

At the time of entering into the agreement the defendant 
himself held the lands on an agreement of purchase from the 
firm of Bennett & Boss, real estate dealers in Calgary, lie 
had given that firm two promissory notes for $300 each for 
instalments of the purchase money due to them. These 
notes bore interest at 8 per cent, and fell due on April 18th 
and July 18th respectively, these being the dales on which 
the plaintiff’s two instalments fell due to the defendant. 
There was evidence tending to shew that the plaintiff knew 
of these obligations of the defendant and that the dates of 
payment by the plaintiff were so fixed as to enable the de­
fendant to meet them. When the first note to Bennett & 
Ross fell due on April the 18th the defendant did not meet 
it. being disappointed in not receiving on that date the 
instalment due him from the plaintiff. However, as Bennett 
X Ross did not press him for a few days, he said nothing 
to the plaintiff, and finally the plaintiff, on receiving a 
lettvr directly from Bennett & Ross intimating to him 
that the defendant’s note had not been met and that they 
expected him (the plaintiff) to meet it. went to the Bank of 
Nova Scotia, where the note was held, and gave to that bank 
a cheque in the bank’s favour for the amount of the note and 
interest. This payment was, therefore, the exact amount 
required to meet the second instalment due to the defendant. 
The cheque was given on April the 28th, and the bank ap­
plied it on the defendant’s note to Bennett & Ross. Nothing 
more occurred between the parties in respect to this instal­
ment. There was, in fact, no evidence of any conversation 
at all between them in regard to it. On the 3rd of May 
Dick assigned all his interest in the agreement to the plain­
tiff, and some time afterwards the plaintiff went east on a 
trip to Ontario. He made no arrangements and left no in­
structions with anyone for the payment of the last instal­
ment, which fell due on July the 18th. He did not return 
to Calgary until about the 28th or 29th of July, that is, ten 
or eleven days after the final instalment was due- Upon 
returning, he found among the letters awaiting him the

Judgment 

Stuart, J.
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Judgment 

Stuart, J.
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following notification front the defendant, which the defen­
dant had, a few days before, sent to hint through the post.

“Calgary, Alta., July 26, IPV6. 
“ Mr. Bert A. Stringer, Calgary.
“ Dear Sir.

“ 1 hereby notify you that our agreement whereby I sold 
you and A. A. Dick, who, 1 believe, has assigned his right 
to you. the north fifty feet, &c., &e. (describing the prop­
erty). has been cancelled on account of default in payment, 
and your former agreements have been forfeited.

“ Yours truly,
** U I*. Oliver/*

The payment due on July the 18th had not, in fact, been 
made by the plaintiff nor bv anyone on his behalf. After 
receiving the ' notice the plaintiff sought out the de­
fendant, and meeting him on the street asked him what he 
intended to do about the matter. The defendant replied by 
asking the plaintiff what lie intended to do, and the plain­
tiff said that he was ready to pay the balance. This the 
defendant refused to accept, hut he intimated that if an addi­
tional $100 were paid, the deal could still go through. The 
plaintiff refused to pay this and offered an additional $25, 
which the defendant in turn refused, and the interview 
ended. Afterwards the plaintiff, in company with his advo­
cate. tendered the defendant a marked cheque for $.314.50 
and a transfer for signature. The defendant refused to ae 
cipt tin* money or to sign the transfer and again 
that if $l(Mi more had been offered, lie would have signed. 
The plaintiff then brought this action for specific perform­
ance of the agreement. The defendant, relying on the clause 
in the contract above quoted,*defends tin* action, and by coun­
terclaim asks for a declaration that tin* contract is null and 
void and that the sums paid have been forfeited.

There is practically no dispute as to the facts except with 
regard to the plaintiffs offer of $25, which the defendant 
denies. This, however, is not material. The simple question 
presented for decision is whether the clause quoted is still 
binding upon the parties or whether its provisions have not 
been waived by tin* defendant.

At law, time was of tin* essence of the contract, even if 
nothing more was stipulated than a date for completion.

11

6376
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Equity relieved against this, and it became a rule that, unless Judgment, 
there was something to shew that the parties really intended Stuart, j. 
time to be of the essence of the contract, then completion 
within a reasonable time was sufficient. This rule is well 
understood, but the mistake must not be made of applying 
it to the case where the parties have by their agreement not 
merely stipulated for a definite time for payment, but have 
also expressly declared their intention in so many words 
that time shall lx? of the essence of the contract. There 
could, I should think, be no better means of ascertaining 
the real intention of the parties than by reading what they 
have said and solemnly agreed to. Tt is true that in many 
cases where the agreement has contained this special clause 
nr something similar the Courts have discovered something 
in the surrounding circumstances or in the acts of the parties 
to indicate that the parties did not really mean what they had 
said. But it will be observed that where nothing more than 
a time for payment is expressed the presumption in equity is 
that this was not intended to be essential, and the burden of 
proving the essentiality of time is thrown upon the party 
seeking to take advantage of it. On the oilier hand where 
the parties have expressly declared their intention in so 
many words the presumption is, I think, that they meant 
what they said, and the burden of proving that time is not 
essential is thrown upon the party seeking to escape from the 
express provision of the contract. Authorities, therefore, 
which apply clearly to the first case cannot lie relied upon to 
any great extent where the second case which I have stated 
has to be dealt with. It is for this reason that T doubt 
whether the authorities cited by Perdue, J., in Barlow v.
11 ’illiams,1 the case chiefly relied upon bv the plaintiff, are 
quite sufficient to uphold the conclusion drawn from them in 
that case. In any event, there were special circumstances 
there, such as possession, &c., which do not exist in this case; 
and, therefore, I do not think that the case cited can he of 
much assistance to the plaintiff.

There are no circumstances shewn in the beginning—at 
the time of the formation of the agreement—which point to 
any different intention than that expressed therein, and

14 W. L. R . 233: 10 Man. L. R. 104.

VOL. VI i. T. L. REPTS.—0
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Judgment.
Stuart, .T.

there arc only two subsequent circumstances which van in any 
way point to a waiver of the provisions of the clause by the 
defendant. The first circumstance is the payment of the 
first of the deferred instalments ten days after it was due, 
its acceptance by the defendant and his failure then to in­
sist upon the forfeiture. Now, there is no doubt that the 
defendant did, in fact, waive his rights with respect to that 
instalment; hut it seems to me that there were special rea­
sons for his doing so. Bennett & Boss did not press him 
but were looking directly to the plaintiff. As long as they 
were satisfied, the defendant had no special reason for com­
plaint. It is clear that the plaintiff knew that there was an­
other note falling due on duly the 18th and that the defen­
dant was expecting again to rely upon his prompt payment 
in ordey to meet this. 1 am, moreover, of opinion that the 
waiver with respect to the one instalment did not consti­
tute a waiver of the right to insist on the operation of the 
clause with respect to the later instalment. In Forfar v. 
Sager McGuire, C.J., held that the acceptance of one instal­
ment after it fell due did not constitute a waiver with respect 
to a subsequent.instalment. Tie said in that case “the de­
fault in payment of the third instalment was a new breach 
which gave a new right to Wilkins to treat the agreement as 
being abandoned by the purchasers.”

In IIinilcr v. Daniel:' Vice-Chancellor Wigram said, “ I 
agree with the defendants that each breach on the part of the 
plaintiff in the non-payment of money was a new breach of 
the agreement and that, time being of the essence of the 
contract, each breach gave the defendants a right to rescind 
the contract.”

It is also clear that a mere extension of time does not 
a waiver of the conditions of a contract as to the 

essentiality of time, hut merely applies those conditions to 
the new time fixed: Ha relay v. Messenger.4 If, therefore, 
the plaintiff had even actually asked for time to make the 
payment of April 18th and the time had lieen by express 
agreement extended to the 88th, it is plain that this would 
not have constituted a waiver of the clause entirely, and I 
do not see any reason why there should be a different result

2 5 Terr. L. il. -.Vi.
t linn- 420: 14 1.. .1. Oh. 104: 0 .lur. .720.

*;;<» 1.. T. :r.o; i:i !.. J. Ch. 440; 22 XV. 11. .722.
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where there is what may he called an ex post facto extension 
hv acceptance of the payment when it is tendered. It may 
he said that the acceptance of the payment on April 28th may 
have led the plaintiff to believe that the defendant did not 
intend to insist, on the express terms of the contract ; hut in 
view of the special circumstances in regard to the notes fall­
ing due to Bennett & Boss, which I have already mentioned,
I do not think that the plaintiff was entitled to make any 
such inference with respect to the succeeding instalment. 
The contract is very specific. The plaintiff is a real estate 
agent and, no doubt, has taken dozens of such contracts 
from purchasers, lie must have known clearly what the 
clause meant, and I cannot find anything in the facts to 
justify an assumption on his part that the defendant did 
not mean to insist upon the rights which the clause gave 
him.

With respect to the offer to convey on receipt of an extra 
there is no doubt that this offer simply shews more 

dearly that the defendant was insisting on his rights and 
did not propose to give them up unless paid for doing so- 
The defendant acted with fair promptness when the default 
was made. Only eight days later he mailed the notice de­
claring the agreement cancelled, and I think he was en­
titled to take that position. For these reasons 1 think the 
contract became null and void according to its terms when 
the plaintiff defaulted on July the 18th and that the plain­
tiff is, therefore, not entitled to have the contract specifi­
cally performed.

With regard to the moneys which have been paid to the 
defendant, namely, the sum of «$050, counsel for the defen­
dant practically admitted that the defendant would not be 
entitled to retain these. I think this is the right position 
fo take, hut it is by no means so clear as we were disposed 
to ‘think it was when the matter was discussed at the trial. 
In Forfar v. Sage9 McGuire, C.J., held the contrary, and 
he relied upon three cases in Ontario. In tracing these 
cases hack, however, to their sources 1 find that the well- 
known principle in regard to the deposit which was laid 
down in IInice v. Smith? was extended so ns to apply to 
subsequent in> * », although there is a remark of Boyd,

-7 Oh. I). SU; !.. J. Oh. WTm: rsi L. T. ."TH: 4* .1. P. 778; 
*2 w it. sou.

Judgment. 
Stuart, J.
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C\, in one of the cases—Fraser v. Ryan0—which would seem 
to shew that such an extension of the principles of IIowc v. 
Smith5 is not proper. 1 prefer to rely upon the principle 
laid down in Cornwall v. Henson,7 where Webster, M.R, said : 
“ I feel very grave doubt whether the doctrine of Howe v. 
SmithR would apply to a case in which the purchase-money 
was to be paid in instalments,” and where Collins, L.J., said : 
“Indeed if the contract had contained an express stipula­
tion that on the non-payment of any instalment the pur­
chaser should forfeit all the instalments which he had 
previously paid, 1 think the Court would have regarded 
that provision as a penalty and would have relieved him from 
it as was done in Re Dagenham (Thames) Dock Co.”*

In this latter case, Mellish, L.J., said : “I have always 
understood that where there is a stipulation that if on a cer­
tain day an agreement remains either wholly or in any part 
unperformed—in which case the real damage may he. either 
very large or very trifling—there is to be a certain forfeiture 
incurred, that stipulation is to be treated in the nature of 
a penalty. Here, when you look at the last agreement, it 
provides that if the whole £$',000 with interest or anv part of 
il, however small, remains unpaid after a certain day, then 
the company shall forfeit the land and the portion of the 
purchase-money which they have paid. It appears to me 
that this is clearly in the nature of a penalty from which the 
Court will relieve.”

No doubt, if the defendant could have shewn any damages 
resulting from the default of the plaintiff, he would have 
been entitled to have these deducted front the amount still 
in his hands ; but as it appeared in evidence that the prop­
erty is now well worth two or three times ns much as it was at 
the time of the default and as the defendant’s real reason 
for defending the action is beyond question because he wishes 
to make a better sale of the property than that entered into 
with the plaintiff, it seems to me that the defendant has 
clearly suffered no damage whatever, but will lie in a better 
position than he would have been if the plaintiff had carried 
out his bargain. If the default of the plaintiff had been

0 24 A. 11. nt p. 447».
T (1000) 2 Ch. 20R; «Î0 L. J. Ch. RM : 40 W. It. 42 : 82 !.. T. 

788: 16 T. I- R. 422.
»L. R. S Ch. 1022 ; 43 L. J. Ch. 201 ; 21 W. R. *08.
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of such a nature as to shew that he intended to repudiate the 
contract, it might have been a question whether lie could 
then have claimed a return of the money paid; but it was 
quite evident that he always intended, if he could, to carry 
out the contract, and would have done so if the defendant 
had not insisted upon the rescission provided for hy the con­
tract itself.

The result is that the plaintiff’s action will be dismissed 
with costs, but no order will he made vacating the caveat 
until the defendant has paid into Court the sum of $650 to 
the credit of this action, which amount less the taxed cost 
of the defendant will lie paid out to the plaintiff and the 
amount of the costs repaid to the defendant, or, if the parties 
wish, the taxation may take place first and the defendant may 
pay into Court the sum of $650 less the amount certified 
for costs. Upon this being done, there will be an order va­
cating the caveat.

Judgment for defendant.

MASSEY v. EWEN.
Review of taxation of coata—Confirmation of sheriff a sale of land.

The only costs taxable on proceedings to confirm a sheriff's sale of 
land are such as are incidental to proving the regularity of the sale 
and of obtaining the confirming order.

Such an application is a “special application."
IWktmore, J., November 2ôth. 1902.]

Review by plaintiffs of the taxation of costs of an applica­
tion to confirm a sheriff’s sale of land under execution.

E. A. C. McLorg, for plaintiffs.
E. L. Elwood, for defendant and purchaser.

Wetmohe, J.—This is a review from the taxation by the 
clerk of the costs of confirmation of a sale by the sheriff 
under execution. The plaintiffs, who review, set up that the 
clerk erroneously disallowed a number of items. A number 
of these items disallowed were items incurred prior to the 
sale proceedings with a view of having the sale proceeded 
with. Such for instance as letter in reply to instructions 
to commence proceedings for sale and asking for description 
of the land. Letter for abstract of title and fees paid there­
for and attending sheriff to have nulla bona returned to

183
Judgment. 

Stuart, J.
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Judgment, vwvution against goods. The only costs taxable under the 
Wetmore, J. confirmation are the costs of proceedings necessary to satisfy 

the .fudge that the sale proceedings were regular and ac­
cording to law and incidental to obtaining the order of con­
firmation. The expenses of the sale and of the proceedings 
incidental to the sale are not taxable as part of the costs of 
confirmation. Some of these would be taxable as
part of the sheriff’s incidental expenses, and are allowable by 
virtue of the indorsement on the writ and the practice. A 
number of other items disallowed were items that apparently 
arose in consequence of the defendant being desirous of set­
tling. These were not incidental to the confirmation pro­
ceedings at all.

The defendant and purchaser also applied to review the 
taxation, claiming that the clerk was in error in allowing 
a counsel fee of $5. This was a special application. It 
is true, if the sheriff's proceedings were regular the order 
for confirmation would go as a matter of course: neverthe­
less the affidavits have to be carefully drawn, and care has 
to be taken to prove that every step directed by law to 
be taken was not only taken, but that it was correctly 
taken. There are no affidavits that I scrutinize more care­
fully and critically than the affidavits on these applica­
tions to confirm sheriff’s sales. The fact that Mr. Elwood 
consented to the order confirming does not alter the special 
character of the application; he probably would not have 
consented if the affidavits and proceedings had not been 
correct. I will not interfere with the clerk’s taxation.

Ta.raiion affirmai.

Tx kf. GORDON.

Confirmation of ta r xale—Outnotion of the iroril “ piihlic " from the 
name of xrhool dixtriet — l ffidurit of execution - •limit — /rrct/u- 
tarifa—Itcxcription of land.

Tlif transfer described the transferor as treasurer of the "Pebble 
Lake School District.” instead of the ** Pebble Lake Public School 
District.” and described the land as “s.w. 'i of sec. 22-2.V4 w. 2nd 
mer.” The jurat to the affidavit of execution on the transfer also 
incompletely described the place where the affidavit was sworn, and 
the officer was thus described: “ W. Hopkins. .1.1*."

07
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Ildil (11 The omission of tin* word “ public " was immaterial, there 
hring sufficient on tin* face of tin* transfer to reasonably indicate 
that tin* transferor was the treasurer of tin* “ Pebble Lake Public 
School District.

(21 That tin* description of tin* land was sufficient to identify tin* 
land. Oobh t v. /Drr/i<•//.* approved.

(31 That the place of swearing the affidavit could be ascertained by 
reference to the body of the affidavit and was sufficient.

(4) The words “ when used in connection with an affidavit
sworn in the Territories was a sufficient description of a Justice of 
the Peace in and for the Northwest Territories.

[Wet more, .1., February 15tli. WOl.

A])])livrttion l»v Thomas Gordon to confirm the sale to him 
of certain land gold by the Pebble Lake Public School Dis­
trict for taxes.

E. .1. C. McLorg, for applicant. •
E. /,. El wood, for registered owners, contra.

Wktmore, .1.:—This is an application to confirm a tax 
sale under The School Ordinance.”2

It is objected that the transfer is bad because the school 
district was established by proclamation of the Lieutenant- 
Governor under the corporate name of “ The Pebble Lake 
Public School District No. 310 of the the North-West Terri­
tories,*’ and the treasurer, Sam Goodacre, who made the 
transfer, describes himself therein as treasurer of ‘‘ Pebble 
Lake School District No. 310 of the North-West Territor­
ies.” and the affidavit of execution describes him in the 
same way. The objection is that the word “ Public ” is 
left out. It certainly seems to be the intention of the Or­
dinance that the name of every district as prescribed by 
section 11 thereof shall be a corporate name The trustees 
are constituted a corporation bv section *'0. It is neither 
the district, assuming it to be a corporation, nor the trustees 
who are authorized to sell land for taxes or transfer the 
same, it is the treasurer of the district. The whole ques­
tion therefore is whether sufficient appears on the face of 
the transfer to reasonably indicate that Mr. Goodacre is the 
treasurer of the Pebble Lake Public School District No. 31b 
of the North-West Territories. I think there is. It seems 
to me that in ordinary language Mr. Goodacre would be 
spoken of in the manner he is described in the transfer and

(1R20) 3 Sim. 24: 0 L. J. (O.R.) Ch. 200.
*C. O. 1N0N. <*. 73.
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Judgment. 
Wetne-re. .1.

[VOL.

affidavit. Following the form of transfer prescribed by 
the Ordinance the treasurer lias set the seal of the trustees 
to the transfer. After describing himself in the transfer as 
stated he asserts that he makes it by virtue of the authority 
to sell lands vested in him by warrant under the hand of 
“the chairman of the board of trustees of the said school 
district and the seal of the said board. &c/’ and he con­
cludes “in witness whereof T have hereunto set my hand 
and tiie seal of the said board, of trustees,” and the transfer 
is stamped with a seal having around the circular rim *’ The 
Pebble Lake Public School District. X.-W. T.,M and in the 
centre “ No 816.” I do not think that any person can have 
the slightest doubt oil t.ie subject.

The affidavit of execution purports to be made by “Ed­
ward Hopkins, of Yorkton in the North-West Territories. 
Postmaster,*' and the jurat is as follows: “ Sworn before me 
at Yorkton this 14th day of December, 1880. W. P. Hop­
kins. .1. P.” It was objected that it must not be assumed 
that Mr. Hopkins before whom the affidavit was sworn was 
a justice of the peace of the North West Territories. In 
Johnson v. Francis and Fitzgerald, claimant,3 I held a jurat 
so signed sufficient: the affidavit purporting to have been 
sworn in the North-West Territories. It is urged how­
ever tiiat according to the jurat of the affidavit now in ques­
tion il does not purport to have been sworn in the Terri­
tories, because there may be two or more places called 
Yorkton* and one of them without the Territories. The 
place of swearing may be stated in the jurat by reference to 
a place mentioned in the body of the affidavit: 1 Archhold 
(A /{. Practice.* If the jurat had stated “at Yorkton afore­
said ** there would have been no possible ground for attack­
ing it. Apparently in Meek v. Ward7' an affidavit sworn 
abroad was ordered to be filed although the place at which 
it was sworn was omitted in the jurat. Possibly that case 
may have turned on the fact that the affidavit was sworn 
abroad, if so it i« not applicable because a justice of the 
peace could not have taken this affidavit without the Terri­
tories ; hut Meel- v. Ward6 is cited in Annual Practice, ISO7,

* Derided Nov. 28, 1891; no written judgment was delivered.— 
T. D. It.

* 14tli edition at p. 463.
MO llare. 1; 1 W. R. 275.



IN BE GORDON. 137Ml.|

for the proposition that trilling irregularities in an affidavit 
will In- overlooked. Seeing that the deponent is described 
as of Ynrkton in the North-West Territories I think that it 
requires a greater stretch of the imagination to reach the 
conclusion that the Yorkton mentioned in the jurat was 
some other place than it does to reach the conclusion that 
it was the same place. I think that it may be reasonably 
and fairly inferred that the Y'orkton intended was the place 
mentioned in the body of the affidavit.

Tiie next and only other objection is that the land in­
tended to be transferred is not sufficiently described in the 
transfer. The description is “ All that piece of land being 
the s.-w. £ of sec. 22, 25, 4, w. 2nd Mer.” It is urged that 
this is a mere jargon of letters and figures which means 
nothing and conveys to the mind nothing of what was in­
tended of which 1 can take judicial notice, and also that it 
is "p of being explained by extrinsic testimony. T
cannot see why a transfer of land even if under seal should 
not l*e subject to the same rules of construction as an ordin­
ary contract. “ The terms of a contract are to be under­
stood in their plain, ordinary and popular sense unless they 
have generally, in respect to the subject-matter as by the 
known usage of trade and the like, acquired a peculiar sense 
distinct from the popular sense of the same words”: Addi­
son on Contracts,° and Bowen, L.J, in Hart v. Standard 
Marine Ins. Co.7 1 find the following in the text 
of Addison at the same page: “If the parties have used 
technical terms, unintelligible to the ordinary reader, but 
having a distinct meaning amongst mechanics or merchants, 
extrinsic evidence may be given of such meaning in aid of 
the interpretation of the deed.” For this he cites Goblet v. 
Heeclip}/.1 I have not these reports and 1 cannot find that 
case in any work at present available to me, but I am satis­
fied that it is good law. In the same way, if persons whose 
business it is to deal with transfers of lands and the titles 
thereto or matters relating thereto use technical terms un­
intelligible to the ordinary reader, but having a distinct 
meaning to such persons, extrinsic evidence may be given if 
necessary in aid of the interpretation of the deed. But

6 9th edition at p. 43.
7 22 Q. B. D. 499: Rft L. J. Q. B. 2S4 : 00 !.. T. 049 ; 37 W. It. 

306 ; 6 Asp. M. L. c. 36S.

Judgment. 
Wetmore, .T.
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8urely extrinsic evidence would not be necessary to satisfy 
•T■ the mind of a person in the habit of using tliesc words or of 

having them used to or before him as to what their meaning 
is. Now in writing in English language very many symbols, 
if I may so call them, are used to convey a certain well under­
stood meaning to almost every intelligent reader of the Eng­
lish language. Thus a land surveyor wishing to state that 
hi had run a surveyor’s line a certain course and distance 
might express it in writing thus a X. 34°, E. 40 chs.” Now 
any ordinary intelligent man would understand from that 
that lie hail run a line forty chains in length on a course 34 
degrees east of north. And I have no doubt that if a docu­
ment expressed in that way came before a Court or Judge 
to construe, there would he no hesitation in doing so with­
out the aid of extrinsic testimony, because this mode of ex­
pression has gone into common use and has become one of 
the well understood methods of expressing the fact or idea 
in writing. In the same way, if one found in a contract a 
bargain for 500 cwt. of sugar, without the aid of extrinsic 
evidence we would know that that meant live hundred 
hundred Weights of sugar; or that 500 hlids. of molasses 
meant five hundred hogsheads of molasses, or that 500 lbs. 
id' tea meant five hundred pounds of tea. These are all 
symbols, phonetically they express nothing, hut they have 
gone into common use and we all know what meaning they 
intended to convey. Now in the West we all know the system 
upon which lands are laid out, and it has become a common 
and ordinary user for persons interested in lands to describe 
them just as they are described in this transfer, and every 
person used to dealing with lands or the titles thereto knows 
right well what is intended to he conveyed to the mind. An 
advocate wishing to ascertain by correspondence in whom 
the title to a certain quarter section of land is vested would 
in nine cases out of ten write to the registrar to let him know 
who was the registered owner of the X.E. 14» 5-14-3 W. 2nd, 
and the registrar would know at once that the advocate 
wished to know who was the registered owner of the north­
east quarter of section five, township fourteen, range three, 
west of the second principal meridian; and if John Jones 
was the owner of such quarter section lie would write back 
“ John Jones is the owner of the X.E. ], 5-14-3, W 2nd,’* and
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the advocate would know just exactly what was meant. This Judgment, 
cannot lie hotter illustrated than it is by what has actually Wetmore, J. 
taken place in this application. The applicant’s advocate, 
very correctly knowing that it was necessary to satisfy me 
a< to who is the registered owner of the land transferred to 
his client, has applied to the registrar for the usual proof 
of that fact, namely, an abstract of title to the lands, and 
lias produced it. Now that is headed “ Registration Ab­
stract and Certificate of the title of the S. W. j of §'3-25-4,
W. 2nd meridian, in the North-West Territories.” That is 
the only description of the land given in that abstract and 
I am asked to read it (as I have done Î might say scores 
of other abstracts of title exactly similar), as an abstract of 
the title to the south-west quarter of section twenty-two, 
township twenty-five, range four west of the second principal 
meridian. 1 cannot call to mind one instance where the land 
was ever described in the abstract of title in any other man­
ner, and I never knew of an instance where it was not per­
fectly well understood both by the advocates on both sides and 
hv myself, and this has been going on for years. 1 think 
it would 1h‘ supremely absurd for me to state that 1 and 
everybody interested know what these symbols mean in an 
abstract of title, but that 1 nor nobody else can know what 
they mean when we find them in a transfer. I hold the de­
scription sufficient, and confirm the sale.

Sale confirmed.

COL WILL v. WADDELL.

f/icH iifit(—Seizure before maturity—\eee»»ity for declaring note due.

When « “ lien note” conta inn n provision empowering the payee to 
declare il fine mid take possession of the property covered by the 
note before maturity, it is unlawful to take possession before ma­
turity without first declaring the note due ami serving notice thereof 
on the parly liable.

[Wetmore, J., Feb. Kith, 1902.]

Plaintiff had given defendant a note dated 15th June, Statement. 
1901, payable on the 1st November, and containing the fol­
lowing clause: “Given for one black horse, a little white 
on hind foot, five years old. and white star on forehead, one
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set single driving harness and cart. . . . The title,
ownership and right to the possession of the property for 
which this note is given shall remain in Henry Waddell 
until this note or any renewal thereof is fully paid, and if 
default in payment is made or should 1 (Colwill) sell or 
dispose of my landed property or if for any other reason 
Henry Waddell should consider this note insecure he has 
full power to declare the same due and payable even be­
fore maturity of the same and take possession of and hold 
until this note is paid or sell the said property by'public or 
private sale, the proceeds thereof to be applied upon the 
amount unpaid of the purchase-price” On the 17th July, 
1001, the defendant claiming that he had reason to con­
sider the note insecure seized the horse, harness and cart 
mentioned therein and sold it. The plaintiff claimed that 
this seizure and sale were unlawful and brought this action to 
recover damages therefor.

E. '/a Ehrood, for plaintiff.
Levi Thomson, for defendant.

Wet more, J.—The plaintiff claimed at the trial that it 
was a condition precedent to the right of seizure that the de­
fendant should declare the note due and payable and give 
notice thereof to the plaintiff. It was claimed for the defendant 
that the seizure was sufficient notice that the defendant de­
clared the note due and payable. I am of opinion that the 
plaintiff’s contention is correct. If the note had matured it 
would not, I think, have been necessary to declare it due 
and payable, liecause that fact would in that case have been 
apparent according to the tenor of the instrument. Hut at 
the time of the seizure it had not matured and T hold that 
according to its terms before any seizure could be made the 
holder should declare it to be due and payable. It was evi­
dent that the note contemplated that the plaintiff should 
remain in possession of the property until default was made 
in payment, and it cannot be held that such default was made 
if the note had not matured, and the defendant did not 
make demand for payment. How whs the plaintiff to know 
that the defendant had, even for n sufficient reaso", come 
to the conclusion that the note was insecure when he had
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no notice of that fact. I am of opinion that it was but 
reasonable ami the intention of the writing that before seiz­
ure tlie holder of the note should declare the note due and 
payable and notify the maker so as to give him an oppor­
tunity to protect his property by payment or in some other 
satisfactory manner, and that the defendant had no right 
to seize until after such opportunity was afforded. It seems 
to me that the defendant’s action in this case was somewhat 
similar to issuing execution before judgment is obtained. 
The plaintiff therefore is entitled to judgment.

Judgment for plaintiff.

(•EDGE v. LINDSAY.

Prairie Fires Ordinance—Object* of—“ Run at large ”—Meaning of—- 
Appeal from mini mar g conviction—Costa.

Yin* object of pnssing prairie fire legislation was not to protect an 
individual person against his own carelessness, but to protect the 
general public against such carelessness.

A person who allows a fire to run on his own properly under such 
circumstances that there is no reasonable probability of its ever 
escaping; and it does not as a matter of fact escape from his pro­
perty. does not allow fire to “run at large” within the meaning of 
section 2. s.-s. (c) of The Prairie Fires Ordinance.1

[Wetmore, J., August 13th, 1903.]

The plaintiff was convicted by J. I). Moodie, a Justice 
of flic Peace, upon the information of the defendant for 
allowing a fire under his control to run at large on the 7th 
May, 1903, contrary to the provisions of The Prairie Fires 
OrdinanceA The plaintiff appealed, and the appeal was 
heard by Wktmore, J. The facts are stated in the judg­
ment.

E. A. C. McLorg, for the plaintiff.

E. L. El wood, for the defendant..

Wetmore, J.—The facts as I find them are as follows: 
The plaintiff was at the time of the fire hereinafter men­
tioned the owner of the west half of 10-14-32-West 1st.
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J le had purchased the X.-W. J from the defendant subject 
to the defendant's right to take off the hay, the stable with 
a shed adjoining belonging to defendant, and certain imple­
ments and feed within one year from 24th January last and 
also subject to a privilege on the part of the defendant of 
using the pasture of the X. W. ^ for one year from that date. 
1 find that under t ie agreement this privilege of using the 
pasture was not an exclusive privilege. About the 23rd 
April a prairie fire swept down from the west, burned a 
considerable portion of the prairie and burned into an old 
manure pile owned by the plaintiff on the S. W. quarter- 
section. The plaintiff was in no way responsible for this 
fire. The effect of this fire and of the farming operations 
about was to leave the pasture field (in which was situate 
the hay, stable, etc., belonging to defendant) except between 
it and the manure pile entirely surrounded by burnt prairie 
or ploughed land upon which there was no inflammable 
matter whatever. On the 7th May tire broke out in this 
manure pile and from there ran into the pasture field and 
spread over it and burned the respondent's stable, and hay 
stack situated thereon and also tlie oat straw stack referred 
to. I have no doubt and in fact it was conceded that fire 
had been smouldering in the old manure pile since the fire 
of 23rd April and that the wind on the 7th May had caused 
it to break out and spread as stated. This is the fire with 
res|Kict to which the plaintiff was convicted.

I will in the first place consider the object of Prairie 
Fire Ordinances in general and the purposes for which they 
are enacted. It is well known that prairie fires are most de­
structive and if they get headway do widespread and most 
serious damage, and the object of the Ordinance is to pre­
vent these fires or to have them controlled so that these 
general and widespread consequences will not follow, and to 
punish persons who disregard the safeguards and regula­
tions provided by the Ordinance. The object of the Ordin­
ance is not to protect persons against their own carelessness 
hut to protect the general public from such carelessness.
1 will now examine the provisions of “ The Prairie Fires 
Ordinance."' If a person kindles a fire on his own land and 
lets it run at large on his own land it is clear that he could 
not be convicted of an offence under clause (a) of section
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•>.s 11 is equally clear that whether a person kindles a fire 
on his own land or it is under his control there if it does not 
pass from his own land he cannot be convicted of an offence 
under clause (1>). Of course I must not lie understood as hold­
ing that the person might not be open in this case to convic­
tion under section 8 of the Ordinance if the fire was kindled 
for camping or branding purposes or under section 4 if the 
fire was kindled for the purpose of guarding property, burning 
stubble or brush or clearing land, and the precautions pro­
vided in those sections in such cases were not taken. lAiav- 
ing these two sections out of the question 1 am now discus­
sing and dealing with tires of a character or relation not 
embraced by either of them, I repeat that a eonvietion 
could not be sustained in either of tiie cases 1 have referred 
to under clauses (a) or (b) of section 2. That being so 
and read in the light of such clauses, what is meant by the 
words “ to run at large ” in clause (c) of the section? Now 
1 do not wish to be considered in this case as laying down 
any hard and fast general rule. It is not necessary for the 
purposes of this case to do so. I can quite conceive that a 
person may kindle a tire on his own land and therefore be 
said to have it under his charge or control or lie may in any 
other way have a tire under his charge or control on his own 
land and be held to have allowed it to run at large under 
clause (c) when it has not run off his own land; as, for in­
stance, when such fire is so situated that if it get ivay 
there might be great difficulty in preventing its running off 
his land and sweeping the country. It is possible that under 
the Ordinance a person may not be allowed to take such 
risks with impunity. I express no opinion on that question 
however. I merely hold that when, as in this ease, the fire 
is so situated that there is no reasonable probability of its, 
under any circumstances, running off the land of the person 
who has the charge, custody or control of the fire, and it as a 
matter of fact does not run off from his land by reason of the

3 Section 2 of tlu1 Ordinance provided »s follows:
"2. Any person who shall either directly or indirectly, person­

ally. or through any servant, employee, or agent—
(a) Kindle a tire ami let it run at large on any land not his own 

property ;
Hi) Verrait any tire to pass from his own land; or 
(c) Allow any fire under his charge, custody or control, or under 

the charge, custody or control of any servant, employee, or 
agent to run at large, 
shall lie guilty of an offence, etc."

Judgment. 
Wetmore, J

0
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Judgment fact that it was so surrounded that it could not do so, it 
Wetmore,J. does not “run at large” within the meaning of clause (c).

I cannot construe this clause otherwise in view of the fact that 
under clauses (a) and (b) of the section a person is not liable 
unless the fire gets upon some property other than his own. 
In that case the tire under the plaintiff’s control was the fire 
smouldering in the manure pile. That manure pile was on 
plaintiff's property. If the fire broke out as it did it could 
spread nowhere except from there to the boundary line be­
tween the two (piarter sections and from there over to the 
pasture field, all the appellant’s property; it could not pos­
sibly get anywhere else, and it did not get anywhere else. 
Suppose, this fire of the 23rd April having stopped at this 
manure pile, there had been no ploughed land north of the 
pasture field and the appellant had noticed the fire smoulder­
ing iii the manure pile and with a view to preventing it 
running off his land if it started, and so running at large had 
ploughed a suitable tire guard at the north of such field across 
from the ploughing on the west side to the ploughing on the 
east, it seems to me that in such case he would have taken 
proper precautions to prevent the tire running at large and 
would have not been liable to a conviction. So if upon look­
ing the ground over he found the surrounding state of affairs 
even better so far as a running of a tire was concerned, than 
I have supposed he cannot be liable to conviction. It is 
cpiite immaterial whether he looked about to ascertain the 
condition of the surroundings. The fact is that they were 
there and prevented the fire running at large, according to 
my construction of the clause, and therefore the appellant 
could not under such construction have allowed it to run at 
large. The fact that the respondent had some property 
within that old pasture field which was liable to be destroyed 
and was destroyed by the fire does not affect the question. 
The appellant was liable with respect to that property if 
liable at all as bailee or in a character somewhai similar and 
will be liable at common law in the absence of such diligence, 
if any, as lie ought to have exercised with respect to it. It 
ii not a case to which the Ordinance applies at ail. The 
conviction must, therefore, be quashed.

Appeal allowed with conta.
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LARRY, Administratrix, v. BAKER et al.

Dominion Lands Act—Executors and administrators—Lease of land 
/trior to issue of letters of administration and prior to issue of 
recommend for patent—Validity—Executor de son tort—Letters 
relating back—Section Kl), s.-s. 1/ of Laud Titles Act, 1891/.

An administrator of a deceased’s estate cannot be compelled to per­
form. nor is he liable on. an agreement entered into by him prior to 
the grant of letters of administration, and s. SI), s.-s. 4 of the Land 
Titles Act, 1894. is merely declaratory of the common law and 
causes the title of an administrator to relate back to the date of 
deceased’s death for administration purposes solely, and in the 
interests of the estate.

A lease of homestead land prior to the issue of recommend for patent 
is void, under 00-61 Vic. c. 20, s. 5. Flannagan v. Healey.' approved.

[Wetmobe, J., December Kith. 1902.

John Wallace Larry died about 10th December, 1894, 
leaving his widow, the plaintiff, and some children him sur­
viving. Prior to his death he had made a homestead entry 
under The Dominion Lands Act2 to the south-east quarter of 
section 36, township 14. range 3, west of the 2nd principal 
meridian, and on the date of his death was entitled to the 
possession of such quarter section to the exclusion of any 
other person or persons, hut at that time the homestead 
duties had not been all completed, and no recommendation 
for patent had been granted. On the 11th July, 1898, and 
before the issue of letters of administration, the plaintiff by 
indenture of that date leased to one Olaf Johanson and the 
defendant Peter Anderson, the said land for the term of three 
years from the first day of November then next (1898). The 
defendant, Anderson, in the fall of 1898, entered into the 
possession, and (except as hereinafter stated), by himself or 
others under him, had been in possession ever since, and had 
cultivated a portion of it every year, The indenture contained 
a clause giving the lessees the option of purchasing the land 
for $200. The plaintiff, at the time that she executed the 
lease, erroneously thought that she was the owner of the land, 
although she had no color of right for so thinking. The de­
fendant Anderson, before the expiration of the term demised

1 4 Terr. L. R. 891.
* R. 8. Can. 1886, c. 54.
VOL. VII. T. L. REPTB.—10

Statement.
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Statement. I’)' the lease, claimed that he had the right, under the lease, 
to exercise his option to purchase. And in July and October,
1901, and in January, 1902, applied to the plaintiff to trans­
fer such quarter section to him. The plaintiff refused to sell 
him the land, claiming that she had not the patent for it, that 
she had no right to sell it, and that it belonged to the children 
and not to her. The defendant Anderson had always been 
ready and willing to pay the purchase money provided in the 
option clause in the lease for such quarter section, but he never 
tendered the plaintiff the $200, the price thereof. The other 
lessee, Johansen, seems to never have gone into possession of or 
asserted any right to the land. Sometime in the spring of
1902, the defendant Anderson put the defendant Robert Wil­
liam Baker in possession of this quarter section to crop it on 
shares, but sometime in April, and before Baker put any crop 
in, hotli he and Anderson were notified in writing by the plain­
tiff's solicitor, that Anderson had no right whatever to the 
land, and, that unless they delivered up possession thereof to 
the plaintiff on or before the 21st April, an action for eject­
ment would be brought against them, and for damages for 
being wrongfully in possession. After this notice was given to 
Baker he gave up possession of the land to the plaintiff, and 
his goods were put out of the house on the place and the 
house locked. But afterwards Baker, at the instance of An­
derson. re-entered upon the land, took possession of it and 
put the crop in. On the 27th March, 1902, a certificate of 
recommendation for a patent for the said quarter section was 
issued in favor of the legal representatives of the late John 
W. Larry and subsequently the patent issued thereon. On the 
14th day of May, letters of administration of the estate and 
effects of the said John Wallace Larry were issued to the 
plaintiff. On the 23rd May, this action was commenced by 
the plaintiff, as administratrix, to recover possession of the 
said quarter section, for damages, and for an injunction 
restraining the defendants from removing any of the crop.

Argument. E. L. El wood, for the plaintiff.
B. V. Eichardson, for the defendants.

Judgment. Wetmore, .1. (after stating the facts).—The plaintiff con­
tends that the lease in question and the option clause for pur­
chase in it are void, or at least voidable as against her as ad-

/
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ministratrix, because, at the time she executed that indenture, Judgment, 
she was not clothed with any authority to deal with the land. .1.

She also claims that such option clause is void under sec­
tion IV <>f The Dominion Lands Act,' as enacted by 60 & 61 
Vic. (1897), ch. 29, sec. 5.

The defendant Anderson claims that he has the right to 
exercise the right of option; that the letters of administra­
tion have relation back to the date of the death of the intestate 
Larry so as to render the lease and option binding on the 
plaintiff as administrator, and that the plaintiff having pro­
cured the recommendation for the patent and the patent, the 
Court will order specific performance of the option clause by 
the plaintiff, and failing ordering specific performance as to 
the whole title in the land, it will order specific performance 
as to the plaintiff’s interest in it in distribution as the widow 
of the deceased Larry, lie also claims that section 42 of 
77/r Dominion Lands Act/ as enacted by the Act of 1897, 
only renders the option agreement void as between the Gov­
ernment and the homesteader and those representing him, 
and that having obtained the patent she will be obliged, on 
equitable principles, to carry out that agreement as between 
the parties thereto.

As to the letters of administration relating back so as to 
the option clause in question binding on the adminis­

tratrix. This question is by no means free from difficulty.
In Doe d. Hornby, Ad., etc. v. Glen,9 the defendant had 
granted a lease of the premises in question to the deceased 
intestate for a term which had not expired. The lessor of the 
plaintiff, before he was appointed administrator, made an 
arrangement with the defendant for a consideration to give 
him possession of the place, and in pursuance of such arrange­
ment. the lease was given up and the widow of the deceased, 
who was in possession, went out, and the defendant took pos- 
session. Afterwards administration was granted to the lessor 
of the plaintiff, who brought ejectment against the defendant.
The Court gave judgment for the lessor of the plaintiff, hold­
ing that all the acts done by him before he became admin­
istrator went for nothing. There are. however, undoubtedly 
rases cited in the text books in which it was distinctly held 
that the letters of administration had relation hack to the

3 3 N. & M. 837; 1 A. & E. 40; 3 L. J. K. B. 161.

5
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.ludgment. death of the intestate. But in all these eases, so far as 1 have
Wetmorp .i ^)een n*J*v *° discover, that had been so held at the instance 

of the administrator to enable him to protect the property of 
the estate or to obtain the benefit of a contract which was made 
in the interests of the estate or to get in moneys for the estate. 
I cannot find an English or Canadian case where that has 
been laid down to compel an administrator to perform an 
agreement or to make him liable upon an agreement made 
by him before lie was appointed administrator. 1 dare say 
that it is quite likely that United States cases to that effect 
may he found. It certainly does seem anomalous that a 
contract made by a person before lie is appointed administra­
tor may be unilateral, that is. it may be enforced by one party 
to it for the benefit of the estate after he takes out adminis­
tration, hut that it cannot be enforced by the other party 
to it as against the estate; at any rate, unless it is shewn 
that the contract was made for the benefit of the estate. But 
such appears to he the effect of the English authorities, and 
I am bound by them. The question was discussed in Christie 
v. Clarke.* and 1 find the following in the judgment of the 
Court at page 553: “ This act of relationship to the time of 
the death of the intestate is only in those cases where the act 
done is for the hear fit of the estate: Morgan v. Thomas? and 
no case, we think, conflicts with these decisions."* This, in 
my opinion, correctly states the law, and 1 adopt it. The 
judgment in that case as to the grant of letters relating back 
was considered by the Court of Appeal in Christie v. Clarke? 
and was there held to be correct in that respect. The evidence 
in this case does not establish that the “ act done,” that is, the 
option clause in question, was for the benefit of the estate. 
The plaintiff did not execute the lease in question for the 
benefit of the estate. And there is no evidence to estab­
lish that the option clause in question was as a matter of 
fact for the benefit of the estate. The onus of establishing 
that was on the defendants. If they wished to have the 
benefit of the clause it was ujxm them to establish Anderson’s 
right to it as against the estate. 1 may say that I have very 
great doubts whether, under any circumstances, it would lie 
in Anderson’s mouth to set up that the clause was for the 
benefit of the estate. In Morgan v. Thomas? the question of

410 r. C. C. P. 544.
•S Ex. 302 : 22 !.. J. Ex. 152: 17 Jur. 283.
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tin* letter® relating back was very thoroughly discussed, and Judgment, 
the eases in which it had been held that they related back, Wetnmre. J. 
considered. And it seems to me that it was held that when 
the letters did relate back it was done merely for the purpose 
of protecting the property of the estate from being carried 
away or injured by third persons or lost, wasted, or depre­
ciated Itv anything done between the death of the intestate 
and the granting of the letters, and 1 am, therefore, doubtful 
whether any other person than the administratrix or pos­
sibly some person interested in the estate, such as a creditor 
or next <>f kin, would have the right to set up that the letters 
related back. It is not necessary, however, to express a de­
cided opinion on that point. The result of my conclusion is 
that Anderson is not entitled to specific performance of the 
option clause by the plaintiff as administratrix. Neither is 
he entitled to a transfer by the plaintiff of her interest in 
the land by way of distribution as the widow of the deceased 
Larry. There is no evidence that this estate has been wound 
up: the plaintiff, therefore, at present, holds the land for the 
purposes of the estate, to pay expenses of administration, 
debts of the deceased, and other liabilities of the estate, and 
for all 1 know, it may be necessary for her to sell this land 
for that purpose. This question is precluded by the decision 
in In re Galloway."

So far as the land was concerned, no question was raised 
as to the validity of Mr. El wood’s letters delivered to 
Anderson and Robert William Baker as a demand of pos­
session thereof. In fact no question as to demand of 
possession of the land was raised at the trial at all. If 
demand of possession was necessary, 1 am of opinion that 
such letters were a sufficient demand. Possibly, in so far 
as the plaintiff as administratrix was concerned, no demand 
of possession was necessary anyway, and the question was not 
raised quoad the land. It follows, therefore, that the plain­
tiff is entitled to the land in question, and the possession 
thereof. Having reached this conclusion, it is not necessary 
for me to decide any of the other questions raised. I will 
merely state that I continue of the same opinion as expressed 
by me in Flannagan v. Healey,' as to the effect of 60 & 61 
Vic. cb. ?9, sec. 5. It has just occurred to me, however, that

•3 T.-rr, L. R. 88.
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Judgment, possibly this vase may differ from that case, as the patent 
Wetmore, J. for the land in question has actually issued to the plaintiff 

(of course as administratrix, as I have already found). In 
Vlannngan v. Healey,’ neither the patent or the recommenda­
tion for it had issued. I express no opinion however. The 
plaintiff is also entitled to the crop grown on the place last 
season, and which is held there by virtue of injunction order. 
It was urged that the defendants Anderson and Robert 
William Baker were entitled to the crop as emblements be­
cause no notice to quit, from the plaintiff as administratrix, 
was ever served on them until May 17th, 1902, after the crop 
was put in, and that this was admitted by the pleadings. 
That is not correct. The 13th paragraph of the statement of 
defence docs allege that notice to quit was served on the 
defendant Anderson on 17th May, 1902, it does not state 
in terms that such notice was given by the plaintiff in her 
capacity as administratrix, but possibly it may he fairly open 
to that construction. That allegation is denied by the plain­
tiff’s reply, because she in the first paragraph thereto, joins 
issue on the whole statement of defence of these defendants. 
As a matter of fact, there is no evidence that ariv notice to 
quit was served, either on the 17th May or at any other time 
since the issue of the letters of administration to the plain­
tiff. The only documents served which might bv any possi­
bility he considered notices to quit were Mr. Elwood’s letters 
before referred to, and they were delivered in April, and 
before the letters of administration had issued. Possibly, 
under the authorities, the letters of administration may have 
relation back to make those letters of Mr. El wood as the 
plaintiff’s solicitor to enure for the benefit of the estate as a 
demand of possession. Because if any notice was necessary, 
a demand of possession under the circumstances of this case 
would be sufficient; what is technically known as a notice to 
quit was not necessary. It is not necessary for me to decide 
this, because, in mv opinion, quoad the estate, the defend­
ants were wrong-doers, their possession was wrongful, and 
they could not have anv right to emblements as against such 
estate. The relation of landlord and tenant did not exist 
between them and the estate at all.

Since preparing this judgment and looking into another 
matter, I came across sub-section 4 of section 89 of The Land 
Titles Aet. 1891. That sub-section was not brought under mv
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notice at the argument of this case. It provides that “ The 
title of the executor or administrator to the land shall relate 
back and take effect as from the date of the death of the de­
ceased owner.” 1 am of opinion that this is merely declara­
tory of the common law and causes the title of an administra­
tor to relate back merely for the purpose of protecting the 
estate in the manner and to the extent before pointed out in 
this judgment.

The damages in respect to the detention of the land and 
crop will be nominal. No evidence was given as to the amount 
of such damages. The defendant James Albert Baker ap­
peared to this action ami entered a defence; his defence was 
struck out with costs with leave to amend. He does not 
appear to have delivered an amended defence. No applica­
tion was made to me for judgment against him or any steps 
taken in that direction that I know of.

There will be judgment for the plaintiff against the de­
fendants Robert William Baker and P. Anderson for the re­
covery of the land in question and of the crop grown on such 
land last summer and embraced by the injunction order, also 
for $5 damages and the costs of this action.

Judgment for plaintiff.

In he HARDAKKR.

Confirmation of sale of land for taxes—Right to redeem—Tender— 
Right of homesteader to encumber homestead prirr to issue of 
grant—Statute of Limitations—Construction of statutes.

Thv applicant II. was a purchaser at a sale for taxes of land against 
which was registered a lien executed by one G.. a homesteader, prior 
to the issue of the grant. H. having refused to inform the lien­
holder of the amount necessary to redeem, the lien-holder made a 
tender to II. which turned out to he insufficient. On application 
by H. to confirm the sale.

Held, that as the insufficiency of the tender was due to the fault of 
II. in refusing to give information that he ought to have given, the 
lien-holder would he admitted to redeem upon paying as directed by 
the Judge the amount actually payable.

Held. also, that the lien being merely a charge on the land and not 
an “ assignment or transfer.” within the meaning of s. 42 of the 
Dominion Lands Act. was a valid encumbrance. In ,c Harper.* 
approved.

fCourt en banc, 1st and 2nd dune and 9th Julg, ISOS.']

Judgment. 
Wetmore, J.

'III. Terr. L. R. 2.*>7.
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Statement.

Argument

Judgment.

[VOL.

This was an application to confirm the sale of certain land 
sold for taxes. The summons for that purpose was heard 
in Chambers at Moosomin before Wetmore. J., on March 
13th, 1903, when the motion was opposed by the Waterloo 
Manufacturing Company, lien-holders, who claimed to be en­
titled to redeem. Their claim was contested by the applicant 
Ilardaker on grounds set forth in the judgment now reported. 
Wetmore, ordered Hardaker’s costs down to the 13th 
March to be taxed, and referred the further consideration of 
the matter to the Court ni banc. The matter was argued 
before Siftox, C.J.. Wetmore, Scott, and Prenderoast, JJ.

E. L. Elwood, for ilardaker.
E. A. C. McLorg, for Waterloo Mfg. Co.

The judgment of the Court was delivered by .

\9th July, 1903.]

Wetmore, ,7.—The applicant Ilardaker at present dis­
putes the right of the Waterloo Mfg. Co. to redeem the 
property sold, on three grounds. One of these grounds is that 
the company has no interest in the lands and, therefore, has 
no status under section 2 of Ordinance, c. 12 of 1901, to 
redeem, or in other words, that that Ordinance does not 
apply to this case.

The sale under which the applicant claims * eon 
the 22nd of July, 1901, and the transfer is dated the 10th 
of November, 1902. It is conceded that the school district 
within which the assessment was made was, at the date of 
the transfer, a rural district. It is quite clear that the sale 
took place under the School Ordinance, c. 75 of the Con­
solidated Ordinances, because no part of that Ordinance stood 
repealed until 1st September. 1901, and those portions of it 
under which assessments were made and steps preliminary to 
the sale of land were taken and sales made, did not stand re­
pealed until 1st January. 1902. (See the School Ordinance 
(1901), c. 29, sees. 179 and 180), and the School Ordinance 
(1901), c. 30, did not come into force until 1st January, 1902. 
(See section 101 of this last mentioned Ordinance.) This last 
mentioned Ordinance only provides, in specific terms, for the 
sale of lands for arrears of taxes in village districts. In town 
districts arrears are recoverable by virtue of the

33

6910
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Ordinance : in rural districts land only is assessed for school Judgment, 
purposes, and arrears of taxes are enforced as against the Wetmare, J. 
land by a procedure entirely different from a sale and which 
it is not necessary for the purposes of this case to describe.

It is clear, therefore, that at the date of the transfer the 
whole of the School Ordinance, c. 75, of the Consolidated 
Ordinances, stood repealed, and that the land in question 
being in a rural district, there were no provisions in the 
substituted Ordinances of 1901 authorizing a transfer of such 
land. The transfer, therefore, being entirely a matter of 
procedure, must have been executed under the old law of 
the Consolidated Ordinances bv virtue of section 8, para­
graph 15 of the Interpretation Ordinance. (Consolidated 
Ordinances, c. 1.)

No question is raised as to the validity of the transfer, 
but it is claimed on behalf of TIardakor that this transfer 
has the same effect as if c. 75 of the Consolidated Ordin­
ances had not been repealed, and that by virtue of sections 186 
and 187 of the Ordinance it vests in the purchaser the abso­
lute right of property purged and released from all charges, 
liens and encumbrances and, therefore, that the company has 
now no interest in the land.

I am of opinion that this proposition is .not tenable. This 
Court practically held in Re The St. John School District,2 
decided last June, that a transfer properly executed, and 
which the Court must assume to have been properly executed, 
under the School Ordinance of 1896, vested by virtue of 
sections 184 and 185 of the Ordinance, an absolute right of 
property in the land to the purchasers purged and released 
from all charges, liens and encumbrances, and that such deed 
could only he questioned or set aside on the grounds specified 
in section 185 and, therefore, that a mortgagee could not 
redeem under section 2 of Ordinance No. 1? of 1901. Sec­
tions 186 and 187 of e. 75 of the Consolidated Ordinances 
are practically the same as sections 184 and 185 of the Ordin­
ance of 1896.

1 am of opinion that under paragraph 45 of section 8 of 
the Interpretation Ordinance, the provisions of the old law of 
the Consolidated Ordinances was only to he considered in 
force for the purpose of procedure, and to enable the treasurer

1 Not reported. See 35 S. C. R. 461.
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Judgment, to execute tlie transfer, but that the effect of such transfer to 
Wetmore, J. pass an absolute indefeasible vested interest to the purchaser 

in view of the provisions of section 2 of Ordinance c. 1*2 of 
1901, is gone.

In the tit. John School District Case - the transfer had 
been executed and the vested interest acquired before the 
enactment of Ordinance No. 12 of 1901. But in this case, not 
only was the transfer made after sections 180 and 18Î of c. 
75 of the Consolidated Ordinance stood repealed, but both 
the sale was made and the transfer executed after the enact­
ment of Ordinance No. 12 of 1901, and 1 am of opinion that 
section ? of Ordinance No. 12 of 1901, operates to extend the 
time to redeem in cases where the transfer is executed after 
the passing of that Ordinance.

Another ground on which the company's right to redeem 
is disputed is that it is not sufficient under section 2 of the 
last mentioned Ordinance for the person interested to make 
a tender to the purchaser of the amount of the purchase 
money paid and the other sums, moneys and costs therein 
provided in order to redeem the land, but that there must he 
an actual payment. There is nothing in this ground. If 
there was, a purchaser could always, if he wished to do so, 
prevent redemption by simply refusing to accept payment.

But it is also urged that the tender was not sufficient. The 
transfer and Hardaker's own affidavit disclose that the

Purchase money paid for the land was.................... $16 95
Hardaker paid for local improvement taxes, and

destroying noxious weeds.................................. 27 00
For school taxes ........................................................ 12 40

In all .......................................................................... 56 35

Twenty per cent, of which amounts to .................. 11 27
Hardaker’s costs taxed under my order were........  35 25

Hardaker, therefore, on his own shewing was en­
titled to .............................................................. $100 S7

Mr. McLorg, for the company, tendered $100, or just 87 
cents short. Mr. McLorg was acting as advocate for the com­
pany in this matter. Mr. Elwood was acting as advocate for
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the defendant. Possibly if the question of the amount pay- Judgment, 
able to Hardaker in order to enable the company to redeem w.-timw, J. 
depended on Mr. McLorg’s affidavit it might not be suffi­
cient, especially as to the amounts paid for local improve­
ment and school taxes. But this is set at rest by Hardaker’s 
own affidavit, and the result is as above stated, assuming 
that the amounts paid by TTardaker for destroying noxious 
weeds is a charge against the land within the meaning of 
the section in question (and I will assume that it is for the 
purposes of this matter, as it is not disputed).

Mr. McLorg’s contention is, however, that he had used 
every reasonable effort to ascertain the amount payable and 
that he was unable to do so because Hardaker’s advocate 
refused to inform him what the amount was, although he was 
aware of it. This fact, that Hardaker’s advocate so refused 
is admitted, and 1 assume that he adopted this course under 
the instructions of his client, and gives it the same effect as 
would a refusal on the part of Hardaker himself.

I am not prepared to express any opinion as to whether 
or not Hardaker was bound to inform Mr. McLorg of the 
amount he paid for school taxes or for local improvement 
taxes. The amount of these taxes, and when they were paid, 
could have been ascertained by inquiring at the proper 
quarter, either of the Treasurer of the School District, the 
Local Improvement Overseer, or at the Department of Public 
Works. This might involve considerable work in the way 
of correspondence, and possibly, actual personal inquiry of 
the officials, but it could have been ascertained, and having 
been ascertained, it would, I conceive, be a matter of very 
little difficulty to arrive at the identity of the person making 
the payments. Mr. McLorg seems to have made no effort 
whatever in that direction, so far as his affidavit discloses.

So far as the payments made by Hardaker in destroying 
noxious weeds are concerned, these weeds may have been de­
stroyed by the Overseer of the Local Improvement District, and 
he may have imposed the cost of so doing as a tax against the 
land. (See “ The Noxious Weeds Ordinance,” c. 229, of 1899, 
sec. 8), and if so they would he matter of record and any 
person could, on inquiring of the Locul Improvement Over­
seer or of the Department of Public Works, as the case might 
be, ascertain the amount. On the other hand, Hardaker
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JmigntMit. might liave caused these weeds to be destroyed on his own
Wetmnn?,•! accord or after notice to do so from the Inspector. (See 

sections 4 and 5 of the last mentioned Ordinance), and paid 
for the work himself, and if that was the case, there would 
be no record of it, and the only way that a person who wished 
to redeem the land could reasonably ascertain the amount so 
paid would be from Hardaker himself. It is not set forth 
in any of the affidavits whether the amounts paid for destroy­
ing these weeds were imposed against the land by way of a 
tax or whether Hardaker had them destroyed of his own 
accord and paid for it. 1 assume from the contents of his 
affidavit that Hardaker had these weeds destroyed of his own 
accord and paid for it.

I am of the opinion, therefore, that, in view of the fact 
that these payments had been made in this way, Mr. Mclxirg 
was, when he made the enquiry of Mr. Elwood, entitled to 
be informed what the amount due to Hardaker was in order 
to redeem the land. T cannot conceive how he could possibly 
get the information elsewhere and without it how he could 
be in a position to tender the proper amount. No doubt, this 
was a deliberate attempt on the part of Hardaker to oust 
the company of their right to redeem this land given to it 
by section 2 of Ordinance No. 12 of 1901, and when a clear 
case of that nature is made out without anv merits in law 
or equity behind it, 1 am of opinion that it may reasonably 
be inferred that the Judge, to whom application is made to 
confirm the tax sale, has power to defeat such an attempt. I 
assume that to that extent at least a Judge exercises his 
powers of confirmation subject to the same equitable prin­
ciples that would apply to ordinary actions in the Court of 
which he is a Judge. In this case the company tendered 
within eighty-seven cents of all that Hardaker could possibly 
claim. They were ready and willing, and expressed them­
selves so, to pay anything more that was payable. It would 
seem to me monstrous that under such circumstances their 
rights under a lien for $600 on a quarter section of land 
should be swept away.

MeStreeney v. Kay? was an action for specific perform­
ance: the head-note is as follows: An agreement was made 
between the parties “that the defendant should advance

MR firnnt 432.
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money on the purchase of land and that the plaintiff should »In<iymeut. 
have the right to repurchase the same by a certain day, upon Wnmore, J. 
repayment of the amount so advanced, and interest, to­
gether with what was paid by the defendant for improvements 
and insurance, and it was expressly stipulated that time 
should he of the essence of the contract.”

The plaintiff went to the defendant’s house on the day 
when the money was payable, with $2,370 to pay or tender 
to him. hut the defendant had left home and did not return 
until after dark. The defendant had previously received 
notice from the plaintiff of his intention to pay on the day 
the money was payable, according to the agreement, which 
fell on a Tuesday. One week later the plaintiff went to the 
defendant’s house and found him at home, he then asked for 
a statement of the amount due in order to pay him, and pro­
duced a large number of bills which he tendered to the de­
fendant, who refused to receive them. Spraggv, Y.-C., at page 
437 of the report, states as follows: “It is said that $2,370 
was considerably less than was really due to Kay. It may 
lie so, and probably was, but I have no reason to doubt that 
there was a bona fide desire and endeavour on the part of 
MeSweeney to pay Kay all that was due him, and if the whole 
amount due Kay was not paid or tendered to him it was be­
cause of his own default in not informing the plaintiff what 
was the amount really due. Without such information it was 
impossible for the plaintiff to know how much the defendant 
had expended upon improvements, how much for insurance.
. . . I cannot agree that under these circumstances it lay
upon the plaintiff at hi# peril to tender a sufficient sum. In­
formation from the defendant of the true amount due was 
essential to the plaintiff to enable him to tender the true 
amount.”

What is there laid down and quoted seems to be founded 
on good sense and common justice. The circumstances of 
this case are very similar, and I am disposed to hold, and do 
hold, that in a ease like the present, when the party entitled 
to redeem is willing and anxious to do so, and does every­
thing on his part to be done so far as his knowledge and in­
formation will allow him to do it, but falls short in the 
amount tendered of what is really due through the fault of 
the purchaser in refusing to give him information which be
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Judgment, ought to have given, the sale ought not to he confirmed, if 
Wet., ore, J. the party entitled to redeem pays as directed by the Judge 

what is actually payable.
The only remaining ground on which the company’s right 

to redeem is disputed before this Court, is that the lien 
under which it claims is void, having been executed before 
a recommendation for a patent issued to Goodwin, who ex­
ecuted the lien in question. Goodwin was a homesteader on 
the land in question, and a certificate of title issued to him 
on the 6th of March last. The lien under which the company 
claims was executed by Goodwin on the 16th of August, 1890, 
and registered in the Land Titles Office on the 2nd of De­
cember, 1890. At the time of the execution and registration 
of the lien, no recommendation for a patent had issued to 
Goodwin under section 42 of The Dominion Lands Act (R. 
S. c. 54), and it is claimed that the lien is therefore void 
under that section. In 1894, practically the same question 
was raised before me in In lie Harper,* and on the 18th Sep­
tember of that year (and it will be observed before The Land 
Titles Act, 1894, came into operation and while The Terri­
tories Deal Property Act, c. 51 of the Revised Statutes 
was in force), 1 gave my judgment presenting a synopsis of 
the history of the legislation affecting the question and hold­
ing that Parliament, in using the words “assignment or 
transfer” in section 4*3 of The Dominion Lands Act, intended 
to use them in the sense of an absolute parting with the 
right and not in the sense of pledging the right by way of 
security and, therefore, that that section did not apply to 
mortgages of homestead and pre-emption rights. Ï see no 
cause to change my opinion. In re Harperwas a reference 
by the Registrar of Land Titles, and the instrument there in 
question was stated to be “an encumbrance” but the exact 
nature of the encumbrance was not stated. I assumed it to be 
a mortgage drawn according to the old form of mortgages, 
wherein the mortgagor assigned his interest in the property 
to the mortgagee subject to be defeated on the mortgagor 
complying with the condition of payment, or otherwise, as 
the ease might be. T did this because it was the strongest 
assumption I could make against the party claiming under 
the mortgage. It is not necessary to make any such assump­
tion in this case (and. possibly, it was not necessary to do 
so in In re Harper.) The abstract of title, which is the
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only evidence in this case of the nature of the encumbrance, 
states it to be a lien. I am familiar enough with the prac­
tice of the Registrars of Land Titles to know that when there 
is a mortgage registered against the land they designate it 
as such in their abstracts. I, therefore, assume that this is 
not a mortgage, but that it is some other encumbrance, and 
one that could be rightfully registered at the time of the re­
gistration. As before stated, this lien was executed on the 
10th of August, 1890, and registered on the 2nd December, 
1890. It was, therefore, registered under The Territories Real 
Property Act, and also while the original section 42 of The 
Dominion Lands Act was in force and before it was repealed 
and a new section substituted for it (as was done by section 
5 of chapter 29 of the Acts of 1897). In the absence of evi­
dence to the contrary, I will assume that this instrument was 
an encumbrance under The Territories Real Property Act. 
Section 3. paragraph (8) of that Act defined an encumbrance 
to mean “ any charge on land created for any purpose what­
ever inclusive of mortgage unless expressly distinguished.” 
Now section 77 of the Act provided that “mortgages and en­
cumbrances under this Act shall have effect as security, but 
shall not operate as a transfer of the land thereby charged.” 
Section 125 of the same Act provided that “any mortgage 
or other encumbrance created by any party rightfully in pos­
session of land prior to the issue of the grant may be filed in 
the office of the Registrar who shall, on registering such grant, 
enter in the register and endorse upon the certificate of the 
title, before issuing the same to the applicant owner thereof, 
a memorandum of such mortgage or encumbrance and when 
so entered and endorsed the said mortgage or encumbrance 
shall be as valid as if made subsequent to the issue of the 
grant.”

In view of what I have quoted from sections 77 and 125 
of that Act, and what T have held with respect to the nature 
of the instrument in question, I have no hesitation in hold­
ing that this instrument was not an “ assignment or transfer ” 
within the meaning of section 42 of The Dominion Lands 
Act. and I draw attention to the fact, as I think it empha­
sizes mv judgment in this respect, that the provisions of 
sections 77 and 125 were carried forward in effect into the 
original sections 73 and 74 of The J^and Titles Act, 1894. I 
hold, therefore, that the company, upon the registration of

Judginnit. 

Wvtmo.e, il.
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■Mi»lament. 1 heir encumbrance, became possessed of n vested right as
Whihoi*, .1. against Goodwin in the land in question, tfnd that sucli vested 

right remained good and valid as against any person claim­
ing under or through Goodwin, as Ilardaker does, and, there­
fore, that the company had an interest in the land in ques­
tion to enable it to redeem under section 2 of Ordinance No. 
12 of 1901. Section 9 of e. 92 of the Acts of 1898, which 
amended section 73 of The Land Titles Act by adding a third 
proviso, does not, in my opinion, affect the rights of the 
company, and 1 so hold because that enactment is not retro­
active. It is a well understood rule that a statute should not 
be construed retroactively to defeat vested rights unless the 
intention so to do is clear. This is emphasized by paragraph 
60, section 7 of The Interpretation Act, added by eh. 7 of the 
Acts of 1890, which is as follows : ’‘The . . . amend­
ment of any Act shall not he deemed to be or to involve any 
declaration whatsoever as to the previous state of the law.” It 
is quite evident that this paragraph is to be read as provided 
in section 7 “ unless the context otherwise requires.” But 
I cannot perceive that the context of section 9 of the Act of 
1898 requires that it should be given a retroactive operation. 
To adopt the language of Fry, .T., in Hickson v. Parlote* 
the section “ does not use retrospective language . . . and 
throughout uses words of futurity.” The declaration con­
tained in this section “ that notwithstanding anything con­
tained in this Act (The Land Titles Act not The Territories 
Heal Property Act, under which the company obtained its 
rights), such mortgage is in the nature of the assignment or 
transfer which is prohibited by section 42 of the said Act” 
(The Dominion Lands Act), can be read to apply only to 
future mortgages, and being capable of being so read, should 
be so read according to the rules of construction, i also 
draw attention to the fact that this section deals only with 
mortgages, it does not expressly mention other encumbrances. 
T merely refer to this last mentioned fact in passing. T have 
not given the fact very mature consideration. Neither Harris 
v. Rankin,8 nor Flannayhan v. Healey,® arc applicable to 
this case, because, in both these cases, the instrument was a 
transfer or an agreement to transfer, and the agreement in

4 23 Ch. D. nt p. 002. 
14 Man. L. R. 115.
4 4 Tvrr. L. R. 301.
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Flan naff lian v. Healey* was made after the enactment of c. 
32 of 1898.

Since this judgment was prepared my attention has been 
directed to section 2 of 52 Vic. (1889), c. 27 and section 5 
of 58 and 59 Vic. (1895), c. 54. It would seem that these 
enactments arc conclusive against Hardakcr as to the question 
I have just discussed, hut as they were not brought under the 
notice of counsel, 1 prefer resting my judgment on the reasons 
given herein at length.

When this matter came up for hearing before this Court, 
Mr. Elwood, for Mr. liardaker. applied to put in evidence a 
certified copy of the lien in question, as he stated, with the 
object of proving that such lien was bar ml as against the 
land in question by the Statute of Limitations applicable to 
such case, and Mr. McLorg, for the company, applied to read 
nn affidavit, of Franklin T. Webber, for the purpose of prov­
ing what was due under the lien. These matters had not been 
urged before the Judge below, and it was stated by the Court 
that if the questions specially raised by the Judge’s reference 
were decided in favour of the company, it would consider 
whether or not the matter would be referred to the Judge 
below to consider :—

1st. Whether or not there is anything payable to the com­
pany, now or in future, under its lien?

2nd. Whether or not the company’s right under such lien 
was barred by the Statute of 'lImitations?

1 am of opinion that the matter might fairly he referred 
back to the Judge below to make those two enquiries, and no- 
other, and to receive further evidence for that purpose.

This matter should be referred hack to the Judge below 
with instructions to refuse to confirm the transfer to Hard­
akcr unless it should be made to appear to him that nothing 
is payable to the company now or in the future, or that the 
lien quoad the land in question is barred by the Statute ofi 
Limitations, and if these facts, or either of them, are found' 
against the company to confirm the sale: and if the sale is 
not so confirmed to make such order with respect to the 
Mini of $100.87 payable to Hardakcr for redemption as he 
may see fit.

Judgment. 
Wetmore, J.

VOT.. VII. T. I.. REPT8.—11
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Judgment. 

Wetmore, J.

Argument.

Judgment.
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The cost of the reference to this Court to be paid by 
Hardokvr to the company or its advocate.

The costs of the proceedings before the Judge below to be 
in his discretion.

The matter was referred back accordingly, and argument 
on the two points above indicated was subsequently heard by 
Wetmore, J., in Chambers at Mooeomin, the same counsel 
again appearing. The learned Judge having taken time to 
consider, delivered the following judgment thereon:

[February 27th, 1905 ]

Wetmore, J.—The only question that is really now re­
maining for decision is whether the company’s lien quoad 
the land is barred by the Statute of Limitations. No ques­
tion was raised as to an amount being due the company 
under this lien apart from that statute.

The statute in force affecting the question is the Im­
perial Statute 37 & 38 Vic. c. 57, which is made applicable 
to the Territories from the time of its enactment by section 
2 of c. 31 of the Consolidated Ordinances.

A certified copy of the lien of the company was produced 
in evidence before me, and it appears, from that, that the 
company sold to David Bishop and Isaac Goodwin the regis­
tered owner of the land in question, a separator and a Pitt’s 
12 horse-power mount. For this machine the purchasers 
gave three notes, the first for $200, due 1st January, 1801; 
the second for $200. with interest at 8 per cent., due 1st 
January. 1802: the third for $200, with interest at 8 per 
cent., due 1st January, 1803 : and Goodwin created a lien 
or charge upon the land in question for the amount of these 
notes. It has been established also by evidence, that the note 
first mentioned, fell due on 1st January, 1801, has been 
paid in full by payments made by Goodwin on 11th February, 
1801 : on 17t'h January, 1803: 3rd November, 1803, and 8th 
January, 1804, respectively ; leaving only the two last men­
tioned notes due and payable.

It is quite clear to me that the company’s remedy both 
on the notes and to enforce their lien is not barred bv the 
statute. Section 8 of the statute provides that “No action 
or suit or other proeeeding shall be brought to recover any
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sum of money secured by any mortgage, judgment or lien or Judgment, 
otherwise charged upon or payable out of any land or rent, Wetmoi>, J. 
at law or in equity, or any legacy, but within 12 years next 
after a present right to receive the same shall have accrued 
to some person capable of giving a discharge for or a release 
of the same, unless in the meantime some part of the principal 
money or some interest thereon shall have been paid.” I have 
recited all the provisions of the section necessary for the 
decision of the question raised.

In the first place, as I have stated, the first note secured 
by the lien lias been paid, and it was paid during the periods 
1 have stated, which prevented the statute operating to bar 
the right. As to the unpaid notes ; one fell due in January,
1892, and the other in January, 1893. The summons in this 
matter was taken out on 23rd December, 1902, and a tender 
was made to Mr. El wood, Hardaker’s advocate, on 11th 
March, 1903. At the time the tender was made therefor, 
the 12 years mentioned in the statute had not expired : the 
company, therefore, at that time had the right to redeem 
the land. I may say that it was conceded all through that 
the tender made to Mr. El wood, Hardaker’s advocate, should 
he considered a sufficient tender as if made to Hardaker in 
person.

1 must, therefore, refuse to confirm the sale.
T will now deal with the question of costs. Hardaker’s 

costs down to just before the hearing before me in Chambers 
on 13th March, 1903, have been taxed and arc included in 
the $100.87 above mentioned. All the difficult) that has 
occurred since that time has been caused by Hardaker. In the 
circumstances, Hardaker must pay the costs incurred in the 
proceedings before me at Chambers subsequent to the date 
of the tender, which was on 11th March, 1903.

Order accordingly.
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AYLWIN v. ROBERTSON.

Landlord and tenant—Xutiev to quit—Co attraction of document*.

A lease contained the following clause :—“To have and to hold the 
said rooms and apartments for and during the term of three years 
to commence from the 7th day of January. IlHKt, at and for the 
monthly rental of seventeen dollars of lawful money of Canada, 
payable monthly, the first payment to he made on the 7th day of 
February next ensuing the date hereof, and it is further agreed that 
at the expiration of the said term of three years the said R. D. 
Robertson may hold, occupy and enjoy the said rooms or apartments 
from month to month for so long a time as the said R. I). Robertson 
and Flaine Ayhvin shall agree, at the rent above specified : and that 
each party be at liberty to quit possession on giving the other three 
months' notice in writing."

Relying on this clause the landlady, less than four months after the 
date of the lease, gave notice to quit. The tenant refused to vacate, 
holding that the provision for the three months' notice did not 
apply to the term of three years, and that the term could not he 
put an end to by notice before that period had elapsed.

Held, that upon the proper construction of the above clause, the land­
lady had the right to so terminate the tenancy.

Held, also, iter Wktmork. J., that in construing any instrument inter 
parte*, regard may he had to punctuation.

[Court en banc, Iôth April, WO).]

Appeal by the plaintiff from the order of Scott. .1., dis­
missing with costs an application to recover possession of 
demised premises from an alleged overholding tenant.

.V. I>. link-. K.C., for plaintiff (appellant).
fir. //. 11 en wood, for defendant (respondent).

Wktmoim:. .1.—This was an application before Scott, J., 
by originating summons on behalf of the landlady Aylwin to 
recover from Robertson, the tenant, jmssession of certain 
rooms and apartments in a house in Wetaskiwin. let by lier 
to Robertson. The lease, which is dated 2nd January, 1903, 
provided that these rooms and apartments were so let “ To 
have and to bold the said rooms and apartments for and 
during the term of three years to commence from the 7th 
day of January 1903 at and for the monthly rental of 
seventeen dollars of lawful money of Canada payable monthly, 
the first payment to be made on the 7th day of February 
next ensuing the date hereof and it is further agreed that 
at the expiration of the said term of three years the said
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R. I). Roberston may hold occupy and enjoy the said rooms Judgment, 
or apartments from month to montli for so long a time as the Wetmore, J. 
said R. I >. Robertson and Elaine Ay 1 win shall agree, at the 
rent above specified ; and that each party be at liberty to 
quit possession on giving the other three months’ notice in 
writing.” This clause is punctuated in the agreement as 
above set forth.

Ay I win caused notice to quit to be served on Robertson 
on the 28th April, 1903. This notice was to quit on the 7th 
August. 1903. Mv brother Scott dismissed the application 
with costs on the ground that the provision for the three 
months* notice did not apply to the term of three years, and 
that that term could not be put an end to by notice before 
the time of its expiration. 1 am unable to put the construc­
tion on the clause in question that my brother Scott has put 
on it. The more 1 read the clause the more apparent it is to 
me that the provision for three months’ notice applies to 
even* part of the tenancy created by the lease, and that it is 
not limited to the tenancy from montli to montli to com­
mence after the expiration of the term of three years. T 
read the clause as if it, in the first place, created the term 
of three years and then it was agreed first, that at the expira­
tion of this term Robertson might continue as tenant from 
month to month at the same rental : secondly, that either 
parties might cause possession to be quitted by a three months’ 
notice. This is made more apparent to me by the use of the 
word “ that ” in each of the provisions in question. That 
is in the provision for the continuance of the tenancy from 
month to month, and in the provision for the three months’ 
notice. Moreover, the provision for the three months’ notice 
provides that each party may “ l>e at lilierty to quit potsc*- 

by giving the notice. That it seems to me refers to 
the occupancy under the lease, and refers to the whole posses­
sion under it.

Then I think that the punctuation tends to the conclusion 
1 have reached. Tt was urged that in construing a document 
of this character the Court is not at liberty to pay attention 
to the punctuation. T cannot find any case or rule of law 
that establishes that : 1 am inclined to think that what T can 
find points the other way. There seems to be some authority 
for the proposition that in construing an Act of Parliament 
the punctuation of the published copies of it cannot be relied
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Judgment, ou. But that apparently is bast'd on the ground that an Act 
Wetmore, J. °f Parliament was formerly entered upon a roll and must 

still be looked upon as so entered, in which case it would not 
be punctuated. (Sec Hard cast le on Statutes (2nd ed.) 218, 
and cases there cited). In Burrow v. Wadkin,1 Lord Horn illy 
inspected the original Act and found that it was not punctu­
ated. In ('laydon v. Green- Willes, J., is reported3 as follows, 
after referring to a change in the method of engrossing a Bill 
in Parliament :—“ But 1 desire to record my conviction that 
this change in the mode of recording them (i.e., the Acts), 
cannot affect the rule which treated the title of the Act the 
marginal notes and the punctuation as not forming part of 
the Act, but merely as temporanea e.rpos-itio. The Act, when 
passed, must be looked at just as if it were still entered upon 
a roll which it may be again if Parliament should be pleased 
so to order; in which case it would be without these append­
ages which, though useful as a guide to a hasty enquiry, 
ought not to be relied on in construing an Act of Parliament.” 
I infer from the fact that Lord Itomilly inspected the mil 
no doubt with the object of obtaining assistance in construing 
it that if he had been able from the roll to obtain the assist­
ance he ret]uired he would have availed himself of it. In 
view of the ]>eculiar ground stated for not relying on the 
punctuation of an Act of Parliament, I infer that if it had 
been the practice to punctuate the Act on the roll that such 
punctuation might have been relied on, and in the absence 
of any authority to the contrary I have come to the conclu­
sion that the punctuation may be relied on in construing a 
deed or agreement or any other instrument inter partes, and 
when one considers what an entirely different meaning may 
in many instances be given to a sentence by punctuation, I 
see no reason why parties to any such document might not 
choose to make their intention clear by punctuation. At the 
same time I concede that in view of the careless manner in 
which deeds and agreements are punctuated even by the most 
careful conveyancers, if punctuated at all, the Courts should 
be very careful indeed, and in many cases scrutinize the 
document very carefully and examine it from other stand-

*24 Bvav. 327: 27 L. J. Ch. 121»; 3 Jur. (X.8.) 070; 5 W. It. 005.
*37 L. J. C. P. 220; !.. It. 3 C. P. 511 : 18 L. T. 007: 10 W. It. 

1120.

• At p. 522 of L. R. 3 C. P.
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points before they give effect to the punctuation. In the case 
of the clause in the lease in question the punctuation is 
peculiar and somewhat marked. The whole clause has only 
two punctuation marks in it, one a comma at the end of the 
word l< agree,” and the other a semicolon after the word 
“ specified,” that is between the provision for the month of 
month tenancy and that for the notice terminating the pos­
session. In my opinion the natural reading of the clause is 
as contended for by the appellant, and therefore that this 
appeal should be allowed with costs of the appeal to the 
appellant, that the order below dismissing the application 
should be set aside and an order made that the respondent 
deliver to the appellant possession of the premises, and that 
the respondent pay the appellant the costs of her application 
before the Judge and of and incidental to such order.

Prendergast, J.—The only question raised by this appeal 
is involved in the construction of a certain paragraph in an 
agreement in writing whereby the appellant agreed to let and 
the respondent agreed to take certain premises therein de­
scribed, which said paragraph is in the words following :

“ (a) To have and to hold the said rooms and apart­
ments for and during the term of three years to commence 
from the 7th day of January 1903 at and for the monthly 
rental of seventeen dollars of lawful money of Canada payable 
monthly the first payment to be made on the 7th day of 
February next ensuing the date hereof (b) and it is further 
agreed that at the expiration of the said term of three years 
the said R. I). Robertson may hold occupy and enjoy the said 
rooms or apartments from month to month for so long a 
time as the said R. D. Robertson and Elaine Aylwin shall 
agree, at the rent specified: (c) and that each party be at 
liberty to quit possession on giving the other three months’ 
notice in writing.”

The letters (a), (b) and (c) are not in the original agree­
ment, but are here inserted in the said paragraph to refer more 
easily to the different parts thereof.

The appellant’s contention is that the paragraph shows an 
intention to provide in (a) for a term of three years which 
the parties mainly bad in contemplation, in (b) for the length­
ening of that term, and (c) for the shortening of it. In 
this view of course notice given as provided in (c) would

Judgment. 

Wetmore, .1,
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Judgment, affect the term of three years provided in (a) and not the 
PrendërgïuiU. tenancy from month to month provided in (6).

The respondent on the other hand contends that the said 
paragraph really contains two parts only: the first (being 
(a)) providing for a term of three years, and the second 
(composed of (b) and (c) read together) providing after 
the three-year term for a tenancy from month to month 
terminable only on giving three months’ notice.

Now divisions (a) and (b) of the said paragraph, besides 
not being disconnected by any punctuation, are alike in nature 
and have a like object, each providing for a special tenancy, 
the first for a tenancy for three years and the second for a 
tenancy from month to month following the three years; and 
for this reason they seem, taken together, to constitute the 
habendum of the agreement.

Division (r) on the other hand, which does not provide 
for any term but only for determination by notice and which 
is disjoined from the preceding portion of the paragraph by a 
semicolon, seems to form a distinct part or division by itself 
and to constitute what is termed the reservation or the con­
dition clause. The words with which it begins “and that 
each party shall lie at liberty” indicate that the parties in­
tended thereby to except something from the operation of 
that part of the paragraph preceding it.

The question is then : “ What part of the habendum is t he 
reservation or condition intended to affect? Is it intended to 
affect the three-year tenancy or the tenancy from month to 
month ?”

• 1 do not think that, as contended on behalf of the respond­
ent, any significance attaches to the fact that the condition 
(r) follows immediately the provision for the month to month 
tenancy (/>), the less so as it is disconnected from it by the 
only punctuation mark in the whole paragraph. It simply 
was made to follow the habendum as a whole because that is 
its proper place in a deed.

Now is there anything repugnant to reading (a) and (c) 
together? 1 surely do not see that there is. Of course (c) 
reserves something which does not How from such a tenancy 
as is provided bv (n), but that is always the object of a 
reservation or condition clause. It is surely a very common 
method to draw a lease for a fixed period with a provision 
for earlier determination, and if such was the intention of
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the parties, as 1 assume for the moment it was, 1 cannot Judgment, 
conceive that they could have expressed it more clearly and prcndvrgii«t.J. 
concisely either in ordinary language or legal phraseology.

On the other hand can (b) and (c) he read together, or 
in other words is termination upon three months’ notice con­
sistent with a tenancy from month to month. Of course if 
the whole paragraph provided for no other tenancy than a 
monthly tenancy the provision for termination on three 
months’ notice would have to he read together with it, as it 
could apply to nothing else and we would then have to gather 
from them the most plausible meaning possible under the 
circumstances. But the two in my mind, standing as they 
do in the agreement in question, are clearly inconsistent. A 
monthly tenancy is surely terminable on month’s notice, and 
it does not matter here whether this he so by virtue of a rule 
of law expressly so stating or because such notice is deemed 
under the circumstances a reasonable one. Nor if the tenancy 
provided in (b)was intended to he terminable by giving three 
months’ notice can I conceive why the words “ from month to 
month” were used at all: it surely was not to make the rent 
payable monthly, as that is expressly provided for further on.

Head in connection with (a), (e) simply adds a new 
feature, that of determination by notice, which is in no way 
repugnant. Whilst read in connection with (b) the operation 
of (c) is, not merely to add to it a new feature but to bring 
in something contradictory—to substitute one thing for an­
other, which was already there at least by clear implication, 
namely: a three months’ notice for a one month notice.

The first words in (r) “ and that each party Ik» at liberty " 
also indicate an intention to give to the party desiring to 
terminate the tenancy an advantage for so doing which he 
would not have under the habendum and not to throw a 
further impediment in his way by lengthening the time of 
the notice to he given.

Both parts of the habendum, (a) and (b), are clear. So 
is the reservation or condition, and the only question is: “To 
what part of the habendum does it apply?” 1 think it applies 
to the three-year term.

In my opinion the appeal should be allowed, the judgment 
"f the learned trial Judge dismissing the appellant’s applica­
tion set aside, and the other order applied for granted, with
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Judgment, costs incidental to such application and order to the appellant, 
fiendei-gaHt,.!. who should also have costs of tliis appeal.

Sikton, C.J., concurred.
Appeal allowed with costs.

LEADLEY v. CRUICKSHANK.

Landlord and tenant- Trespass to lands—Action for damages.

In order to enable a landlord to maintain an action for trespass to 
lands, the acts complained of must be such as to injure the reversion.

I En banc, 16th July and IHth October, 190\. 1

statement. Appeal by plaintiff from the judgment of Sifton, C.J., at 
trial, dismissing the plaintiffs action with costs. The facts 
appear in the judgment.

The appeal was heard by Wet more, Scott, Prexdkrgast, 
and Newlands, ,TJ.

Argument. O. M. Biggar, for plaintiff (appellant).
James Muir, K.C., and J. h. Crawford, for defendant 

(respondent).

The judgment of the Court was delivered by

[18th October, lOOJf.]

Judgment. Wetmore, J.—1 am of opinion that the appeal must he 
dismissed. The defendant is the husband and agent of one 
Agnes Cruickshank. By agreement dated the 16th August, 
1K08, The Saskatchewan Land and Homestead Co., the then 
owners of the looms in tj-uo, agreed to sell the same to Agnes 
Cruickshank. This agreement was in writing and was exe­
cuted by the company through its agent and by Agnes Cruick­
shank. Agnes Cruickshank, by her servants and agents, 
immediately entered into possession of the property and has 
remained in possession of it continually ever since without 
any interruption, except as hereinafter stated. The company 
assigned the lands and its interest in the agreement of sale to 
the plaintiffs in April 1900, and the plaintiffs are the regis­
tered owners of the land.
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The plaintiff’s claim that Agnes Cruickshank, having made 
default in payment of the instalments of the purchase price 
payable under the agreement, such agreement is at an end and 
they have a right to re-enter and take possession of this land, 
and that they did so take possession. The defendant sets up, 
among other defences, that the plaintiffs were not in pos­
session of the land at the time of the alleged trespass. The 
defendant also sets up that the plaintiffs had no right to 
take possession. In the view that 1 have taken of the vase 
it is not necessary to decide whether or not the plaintiffs had 
a right of entry. 1 will assume, for the purpose of this judg­
ment, that they had.

The evidence establishes that on the 27th April, 1903, 
Agnes Cruickshank then being in actual possession of the 
land, one Hogg, who describes himself as the plaintiff’s in­
spector of lands, took one Butler out to the land in question, 
broke into the house thereon, put some personal property 
therein and locked the door of the house. He and Butler then 
left the property. He swore that he took Butler there to work 
the place. The next morning Butler returned with some stuff, 
as lie describes it, for the purpose of going on the land with it. 
In the meantime the defendant who, as T have stated, was 
Agnes Cruickshank’s agent, discovered that the house had been 
entered by some one, threw the property out of it that Hogg 
and Butler had put in and placed a man in possession, and 
when Butler came on the morning of the 28th April he put 
up the bars and prevented him coming on the land. These 
acts on the part of the defendant are the trespasses com­
plained of. Butler, who was called as a witness for the plain­
tiffs, swore that when he went to the place on 28th April he 
told the defendant that he had taken possession of it for one 
John T. Moore. ITc also swore that Moore was his landlord, 
and that he had a verbal agreement with him to work the 
place on si tares, each to get half, and that Moore represented 
that he was owner of the property. I cannot find that 
this testimony is anywhere contradicted. It appears that 
Moore was in some wav an agent for the plaintiffs, but just 
what the character of his agency was 1 cannot discover by the 
testimony, except that the plaintiffs authorized him to cancel 
the agreement between The Saskatchewan Land and Home­
stead Company and Agnes Cruickshank. I cannot discover 
that lie was authorized by the plaintiffs to put any one in

Judgment. 
Wetmore, .1.
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Judgment, possession of the land. But whether Butler was put in pos- 
Wettrore, J. wssion under the plaintiff or under Moore makes no differ­

ence. He was a tenant, and there was no other actual posses­
sion as against Agnes (Yuickshank or her agent the defendant, 
assuming that there was any actual possession as against them 
hy any person, a matter upon which 1 express no opinion. 
Assuming that Butler was in possession under the plaintiffs 
lie was so as their tenant.

The trespasses complained of were not of a character to 
injure the plaintiffs’ reversion, and that being so, the plain­
tiffs cannot successfully maintain an action for such tres­
passes. That proposition of law is supported by Cooper v. 
Crabtree.* If Butler was Moore’s tenant the plaintiffs had 
no pretence of a possession to maintain this action. In cither 
view the plaintiffs’ action must fail. The learned counsel for 
the plaintiffs applied at the hearing of the appeal to amend 
the statement of claim hy inserting a prayer for recovery of 
the land. He subsequently, however, admitted that such 
amendment could not he made, and it is obvious that it could 
not, as Agnes (Yuickshank is not a party to the action. In 
my opinion the judgment of the Chief Justice should he 
affirmed and the appeal dismissed with costs.

Appeal dismissed with costs.

'51 L. J. Ch. .",14 ; an cil. I). .180; 47 L. T. .1; 3 O. W. R. 649; 
411 .1. I'. 1128.



GUEST; V. BOSTON. 173vu.]

GUEST v. BOSTON.

Vendor ami purchaser — Specific performance—Laches — Waiver of 
vendors right to rescind.

The defendant having sold land to the plaintiff under agreement of 
sale in which the purchase price was payable by instalments, sub­
sequently brought action against the plaintiff to recover the amount 
of the instalments then overdue, and recovered judgment upon which 
he placed an execution against the plaintiff's goods in the sheriff's 
hands. The plaintiff paid the execution in full to the deputy sheriff, 
and then tendered in the defendant the balance <>f the purchase 
money, which, the defendant refusing to accept, the plaintiff began 
this action for specific performance. The defendant contested the 
action on the ground that the plaintiff by his ladies in making pay­
ment had disentitled himself to relief, and also on tin- ground that, 
although time was not expressly made of the essence of the contract, 
yet the nature and character of the property and the transaction 
were such as to render time of the essence.

Held, that the defendant by his conduct in forcing the plaintiff through 
the pressure of execution to pay the deferred instalments, had 
waived his right to rescind the agreement and had also waived 
the plaintiff's laches.

[Wetmore, J., Xorcmbcr 30th. 1003.]
|Court en banc. 13th and Iôth April, 100}.]

Action for specific performance brought by the purchaser 
of lands under contract against the vendor. The facts are 
fully set forth in the judgment of Wetmore, J.

If. V. Richardson, for plaintiff.
T. C. Johnstone, for defendant.

Wetmore, .1.—This is an action brought for the specific 
performance on the part of the defendant, the vendor, of an 
agreement for the sale of a parcel of land by him to the 
plaintiff. About the 30th of January, 1800, the plaintiff 
and the defendant entered into an agreement in writing under 
seal whereby the defendant agreed to sell and the plaintiff 
agreed to purchase the north half of section 4, township 18, 
range 7, west of the 2nd meridian, for $1,000, payable in 
seven equal annual instalments with interest, the first instal­
ment payable on the 1st January, 1000. The plaintiff entered 
into possession of the land under the agreement shortly after 
it was made, and has been in possession ever since.

On the 0th April, 1000, the purchaser having made de­
fault in payment of the first instalment of the purchase

Statement.

Argument.

•hvlgtnent.
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money, the vendor (the defendant in this action) alleging 
that the agreement contained a clause making time of the 
essence of the contract, and providing that unless the pay­
ments were punctually made at the time they became due 
the agreement should he null and void and the vendor would 
lie at liberty to re-sell the lands, brought an action against 
the purchaser (the plaintiff in this action) for a declaration 
that the agreement he declared cancelled and of no effect and 
for possession of the land and damages by reason of the 
default in payment of the instalment and the deprivation of 
the land. This action was defended and came on for trial 
before me at Grenfell in April, 1901. The principal matter 
of defence was that the agreement did not contain the clause 
above set out, making time of the essence of the contract. 1 
gave judgment for the then defendant and dismissed the 
action, holding that the agreement did not contain the clause 
in question.

On the 21st June, 1902, the vendor brought an action 
against the purchaser to recover the instalments due under 
the agreement on the 1st January, 1900. 1901 and 1902— 
three instalments, and recovered judgment for the full amount 
sued for and costs, and fi. fa. executions were issued on such 
judgment against the purchaser’s goods and delivered to the 
sheriff, which the purchaser satisfied by paying the amount to 
Reginald Gwynne, the sheriff’s deputy. And by direction of 
the advocate on the record for the plaintiff in-that suit the 
sheriff returned the executions “settled between the parties.”

The learned counsel for the defendant consented at the 
trial that my judgment entered in the first suit of Boston v. 
Guest, that the clause respecting time being of the essence of 
the contract was not in the agreement of sale should, for the 
purposes of this suit ns regards the claim for specific perform­
ance, stand. Therefore as specific performance is the only 
relief asked for in this suit we must deal with the case as if 
the agreement did not contain any such clause.

It was not disputed that the amount of these executions 
was paid to G wynne as such deputy sheriff and that it was 
so paid under the executions. But it is urged, on behalf of 
the defendant, that that is no evidence that this money was 
received by the defendant. There is nothing in this conten­
tion. The defendant having sued the plaintiff under the agree­
ment to recover the instalments mentioned, having recovered
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judgment in such suit for the full amount with costs, and Judgment, 
having issued executions to levy the full amount of such w«ttnnre, J. 
judgment, and the plaintiff under pressure of such execu­
tions having paid the full amount of such executions to the 
sheriff's officer, the plaintiff is in the same position as if lie 
had paid the money to the defendant in person. It becomes 
then a matter between the defendant and the sheriff. I find, 
therefore, that the instalments due on the agreement down to 
and inclusive of the 1st January, 1902, were paid on the 
28th December, 1902, the date of G Wynne’s receipt for the 
money paid in satisfaction of the executions.

The next instalment of purchase money payable under the 
agreement fell due on 1st January, 1903, and the agreement 
contained a clause bv which it was provided that the pur­
chaser might at any of the times provided for payment of any 
instalment of principal pay two or more instalments if he 
should see fit, and the vendor agreed to accept the same. On 
the 1st January last the plaintiff tendered to the defendant 
$006.35, which was the whole balance of the purchase money 
and interest down to that date. This the defendant refused 
to accept.

Apart from the objection that there was no evidence that 
the instalments of purchase money due prior and down to 
and inclusive of the 1st January, a902, were not paid to the 
defendant (upon which I have already given my ruling), the 
only objections raised were :

1st. That the plaintiff had not always been ready and 
willing to carry out his part of the agreement by paying the 
instalments of purchase money.

2nd. That apart from the fact that the time clause re­
ferred to was not in the agreement the nature and character 
of the property and the transaction were such as to render 
time of the essence of the contract.

As to the first objection. It is claimed that the plaintiff 
was guilty of laches, because prior to 1st January last he was 
not prompt in the performance of the obligations of the 
contract which were to be performed on his part, namely, the 
payment of the instalments which fell due prior to that date, 
that he did not pay them a« they fell due, and the defendant 
had no resort to an action for the purpose of recovering them, 
and therefore the plaintiff is not entitled to specific perform­
ance whatever other remedy he may have. Now conceding the
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.Imlgment.

Wetmore, J.

[VOL.

general rule to be as laid down by the Court in Wallace v. 
11 esse I in,' that “ in order to entitle a party to a contract to 
the aid of a Court in carrying it into specific execution he 
must show himself to have been prompt in the performance of 
such of the obligations of the contract as it fell on him to 
perform and always ready to carry out the contract within a 
reasonable time, even though time might not have been of the 
essence of the agreement;*' and assuming that the plaintiff 
was not prompt in the payment of the instalments falling duo 
prior to the 1st January, last, such laches may be waived. In 
Fry on Specific Performance,8 the author states as follows: 
“ Objections grounded on the lapse of time are waived by a 
course of conduct inconsistent with the intention of insisting 
on such an objection : and in this respect it is immaterial 
whether time were originally of the essence or * 
engrafted on the contract,” and for that he cites King v. 
Wilson.1 2 3 4 I regret that 1 have not been able to peruse this 
case, hut 1 have not been able to obtain the report. However, 
what is so stated by Fry appears to me to he a reasonable 
proposition; and upon the question of waiver see lliptvoll 
V. Knight * Hunter v. Daniel,5 was an action for specific 
performance, and it was provided in the agreement, then 
in question, that time was of the essence of the contract, 
in so far as the payments provided for were concerned. 
The plaintiff did not make a payment at the time pro­
vided for, but made it in part sometime after, and the 
defendants received it. It was held that the defendants 
had thereby waived their rights to rescind the contract. So 
in this case before me, T find as a matter of fact, and hold 
that the defendant having brought an action to recover the 
instalments, which he now contends the plaintiff was not 
prompt in paying, and having recovered judgment and forced 
the plaintiff to pay them through the pressure of executions, 
has waived the right to rescind the agreement or to set up 
that the plaintiff is not entitled to specific performance by 
virtue of such alleged laches. As to the plaintiffs prompt­
ness in payment of the subsequent instalments, it is beyond

120 S. (’. It. ni |. 174.
2 (3rd RI.) a. 50S. s. 1120.
•0 Renv. 124.
4 1 Y. & 4 !.. J. Ex. Bq. 52.
•4 Him- 420: 14 !.. .1 Ch. 104; 0 Jur. 520.

353619
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question that he came on the very (lay the next instalment 
became due and not only tendered the amount of that in­
stalment. but the whole balance of the purchase-money, as 
he had a right to do. No laches other than what I have 
mentioned are laid to the plaintiff's charge.

As to the second objection above stated, as to time being, 
in view of the character and nature of the property and the 
circumstances, of the essence of the contract apart from 
any special provision to that effect, that objection is based 
upon what is alleged in Fry (3rd ed.), page 493, to have 
been laid down hv Alderson, B., in Hipwell v. Knight.4 T 
have read the report of this ease in 4 L. J. And in that 
report I cannot find that Alderson, B.. lays it down just as 
stated by Fry. Possibly, however, the part quoted by the 
author may be found in Y. & C , which report I am unable 
to obtain. T am, however, quite satisfied upon reading the 
report in the 'Law Journal, that Alderson, B., had reference 
to property of the nature of stock and property of that char­
acter. But anyway, what T have laid down with respect to 
the waiver is. a complete answer to this objection. It is 
true that the land here in question has greatly risen in 
value since the date of the sale to the plaintiff, and no doubt 
that is very sad from the defendant’s standpoint. But T 
fail to appreciate that that fact in itself warrants the de­
fendant in rescinding the agreement or deprives the plain­
tiff of his right to specific performance.

The defendant appealed, and the appeal was argued 
before the Court en ha nr, consisting of Kiftox. C.J., Scott, 
and Prexderoast, J.T., on 13th April, 1904.

The same counsel appeared.

The judgment of the Court was delivered by

fUth April. 100.',.]

Scott. J. :—This Court is of opinion that the learned 
trial Judge was right in the conclusion he reached and that 
the appeal should be dismissed with costs.

It may be open to question whether the defendant by 
reason of the long delay on the part of the plaintiff in the

VOL. VII. T. L. REPT8.—12

Judgment. 
Wetmore, J
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Judgment.
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payment of the instalments of purchase-money could not 
have successfully resisted an action by him for specific per­
formance of the contract, if it had not been for the fact 
that after that delay had occurred, he instituted an action 
against the plaintiff to recover the overdue instalments, and, 
having recovered judgment therein, placed an execution in 
the sheriff's hands for the amount of the judgment and 
maintained same therein, until it was satisfied by the plain­
tiff, a few weeks after the receipt by the sheriff.

This in the opinion of the Court must be construed as a 
waiver by the defendant, of any delay on the part of the plain­
tiff, which might otherwise have disentitled the defendant to 
succeed in this action. It would be manifestly inequitable 
to hold that a vendor is entitled to demand and enforce pay­
ment. of the purchase-money, and at the same time to re­
fuse to convey the lands on the ground that there had been 
delay on the part of the purchaser in its payment.

Appeal dismissed; judgment for plaintiff.

Tx re SINCLAIR.

Medical Profession Ordinance—Object of Legislature in passing— 
Persons entitled to be registered without undergoing an examin-

A member of the College of Physicians and Surgeons of Manitoba is 
entitled, without undergoing any examination, to be admitted upon 
the register of the College of Physicians and Surgeons of the North- 
West Territories, under C. O. 1898, c. 52.

fCourt en banc, 12th and 19th July. 1901/.]

Reference by Wetmore, J, argued before the Court en 
banc, consisting of Sifton, C.J., Wetmore, Scott, Prexder- 
oast and Newlands, JJ.

J. T. Brown, for the applicant, Sinclair.
J. B. omith, K.C., for the College of Physicians and Sur­

geons.
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The judgment of the Court was delivered by

[19th July, 7904.]

Wetmore, J. :—The applicant William Sinclair, being a Judgment, 
member of the College of Physicians and Surgeons of Mani­
toba, applied to the council of the College of Physicians and 
Surgeons of the North-West Territories, to be admitted upon 
the register kept by such eouncil. The applicant claimed 
to be so admitted by virtue of paragraph (b) of section 29 
of The Medical Profession Ordinance.”' The eouncil re­
fused to admit him upon the register unless he passed an 
examination under paragraph (c) of the said section, and 
the applicant thereupon applied to a Judge of this Court and 
obtained an originating summons directed to the said coun­
cil to show cause why he should not be registered. TTpon 
the return of the summons, the Judge referred the question 
to this Court sitting en hanc.

The only question raised is, whether the applicant is en­
titled to be registered under paragraph (b) of the section 
of the Ordinance referred to, without undergoing any ex­
amination touching his fitness and capacity. It was urged 
on behalf of the council that the College of Physicians and 
Surgeons of Manitoba does not exercise powers similar to 
those imposed by the Ordinance upon the College of Physi­
cians and Surgeons of the North-West Territories, because 
it lias not within itself or its council the power to examine 
any applicant for admission upon its register such as the 
council of the Territorial college has bv virtue of paragraph 
(c) of section 29 and by section 35 of the Ordinance, and 
therefore that a member of the Manitoba college seeking 
admission upon the register of the Territorial college comes 
under paragraph (c) of section 29 and must undergo an ex­
amination. That was the only question raised.

The general purpose of The Medical Profession Ordin­
ance,' is to endeavour to secure properly qualified medical 
practitioners and surgeons within the Territories, and with 
that object in view, to provide for the registration of such 
persons so that the public might be informed thereof, and 
to prohibit persons not registered from recovering charges

’ C. O. 1808 c. 52.
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Tudgment. for their services, ojkI to render them liable to penalties for 
Wetmore, J. practising for hire or reward or for wilfully or falsely pre­

tending to he physicians, doctors of medicine, surgeons or 
general practitioners, etc. The College of Physicians and 
Surgeons was incorporated, among other things, for the pur- 
pose of registering persons qualified for registration, and so 
authorizing them to practice in tne Territories. The Ordin­
ance by section 20 provides who shall be so qualified to be 
admitted upon the register, and in the first place, it pro­
vides that :—

(a) Any person possessing a diploma from any 
college in (Ireat Britain and Ireland (having power to 
grant such diploma), entitling him to practice medicine 
or surgery, and who shall produce such diploma and furn­
ish satisfactory evidence of identification, 

shall lie registered, and it is quite evident that such person 
is entitled to be registered without undergoing an examina­
tion, respecting his fitness and capacity to practice. Tn the 
next place the Ordinance provides that:—

“ (b) Any member of any incorporated College of 
Physicians and Surgeons of any province of the Domin­
ion of Canada, exercising powers similar to those con­
ferred by this Ordinance upon the College of Physicians 
and Surgeons of the North-West Territories/* 

shall be registered, and it is equally evident that a person 
embraced by this paragraph is entitled to Ik* registered with­
out undergoing such an examination. The Legislature evi­
dently, therefore, was confident that a person possessing a 
diploma such as that mentioned in paragraph (a) of the 
section, or that any member of an incorporated College of 
Physicians and Surgeons of any province of the Dominion 
exercising powers similar to those conferred upon the Terri­
torial college, has the fitness and capacity to practice.

We are of opinion that the similar poiven< referred to in 
paragraph (b), are the powers to register and thereby qualify 
the person registered to be a regular practitioner in' the prov­
ince, or in other words, the person so qualified by a registra­
tion bv such an institution becomes qualified without any­
thing further, to be admitted on the register of the Terri­
torial college. The Legislature of the Territories was confi­
dent that the Legislature of any province in the Dominion
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creating a college authorized to register practitioners and so Judgment, 
entitle them to practise would be careful to provide that the Wetmore. .1. 
persons registered should be fit and capable to practise as 
physicians or surgeons. The legislature of Manitoba has 
been careful in this respect, because while it is true that no 
power of examination is vested in the Manitoba college or 
its council, there is the power of examination vested in the 
University of Manitoba. Therefore, there must, except in 
rases where there is the right to claim registration without 
an examination, he an examination by a properly instituted 
body, before the applicant can lie registered. We have no 
reason to come to the conclusion that the University of 
Manitoba is not a competent body to examine. Tt seems to 
us that the Legislative Assembly intended in a measure, at 
least, to open the door to duly qualified medical practition­
ers in Great Britain and Ireland, and in the provinces of 
Canada, to practice their profession in the Territories, in 
the same or a similar manner in which they have opened the 
door to duly qualified legal practitioners in Great Britain 
and Ireland and in the provinces, to practise law in 
the Territories.

We, therefore, advise the Judge making the reference, 
that he should make an order directing the council to regis­
ter the applicant upon his paying the requisite fee. The 
question of the costs of the application to the Judge to be 
left to his discretion. The Territorial college must pay the 
applicant's costs of the reference to this Court.

Order accordingly.
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Be HOBSON ESTATE.

Administrator—Parsing accounts—Property bought by deceased with 
administrator’s money—Resulting trust—Intention—Evidence.

Whether or not n purchase of property by a husband in the name of 
his wife is a gift is a question of the husband's intention at the 
time of the purchase. Prima facie it will be considered a gift, but 
this presumption may be rebutted. The evidence, however, for such 
purpose must be clear, but quaere, whether when the party seeking 
to rebut the presumption gives evidence, he must swear positively 
to an intention to create a trust.

[Wetmobk, J., 28tli February. 1901.]

Statement. This was an application on the part of Nathaniel Hob­
son, administrator of the estate of Ellen Susanna Hobson, 
deceased, to have his accounts passed and allowed. Nathaniel 
Hobson was the husband of the deceased intestate.

Argument. «7. T. Brown, for the administrator.
E. A. C. McLorg, for Margaret McCasten.

Judgment. Wetmork, J. :—The first question I have to discuss, is 
whether the deceased left any estate or property whatever 
in which she was beneficially interested. The only properties 
in which it is claimed that she was in any way interested 
are, apart from some personal property, lots *24 and 25 in 
block 118 in Grenfell. On the 4th September, 1890, the 
deceased purchased those lots from the trustees of the town 
site for $75, which was paid bv her husband, Nathaniel Hob­
son, out of his own personal funds, the deceased paying 
part whatever of it. This money was paid down at the time 
of the purchase. At the time of this purchase Hobson had 
made arrangements for the building of a brick veneered 
dwelling house, and on the 12th August, 1890, had received 
n tender with respect to such building: the tender was ac­
cepted, but it does not, appear when it was accepted. This 
building, however, was erected in 1890 and 1891. About 
one-third of it was placed on lot No. 24 and the remainder 
of it on lot No. 23. adjoining thereto, which was owned by 
Hobson, as well as lot No. 22 adjoining 23. The deceased 
died on 21st August, 1892. and this dwelling was erected 
as described, with her consent, and the cost of it was paid
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by Hobson, and no part thereof was paid by the deceased. 
Hobson occupied the house down to the time of his wife’s 
death, and afterwards until the summer of 1894, when he 
rented it to one U wynne, who occupied it as such tenant 
for about two years, when Hobson again went into possession 
and has continued in sucli possession ever since, and there 
has been no other occupation of such house or lots. The 
house and lots have always since the purchase been assessed 
in the name of ITohson, and he has always kept the house 
insured against fire and paid the insurance premiums. So 
far as the abstract of title shews, the title to all these lots 
Nos. 23, 24, and 25, is in the town site trustees. Mr. Brown, 
Hobson’s advocate, stated, however, during the course of 
the argument that a transfer had been executed by the trus­
tees to the deceased of lots Nos. 24 and 25, which the ad­
ministrator holds. T presume that a transfer was also ex­
ecuted to Hobson of lot No. 23, or he holds some document, 
which gives him a good title in law or equity to that lot, as 
his title thereto or ownership thereof has not been disputed. 
ITobson received some $350 in cash as rent from G wynne for 
the whole premises rented to him, and G wynne also did some 
slight repairs to the property. Lots 24 and 25 were 
sold at auction on 12th May last and realized $300. The 
intestate died without any lineal descendants, but leaving 
brothers and sisters, one of whom, Margaret McCasten, 
claims that they are entitled in distribution (with the hus­
band), to a moiety of the surplus estate of the deceased.

Tt is claimed now on behalf of the husband, that the de­
ceased had no beneficial interest in the property, but that 
under the circumstances there was a resulting trust, and 
that he is the only person beneficially interested in it. The 
general rule is quite clear that “ where a man buys land in 
the name of another and pays the consideration money, the 
land will generally he held by the grantee in trust for the 
person who pays the consideration money:” Lewin nn 
Trusts (8 Eng. ed.), 163 : Storey Eq. Jiir. (13 ed.), para­
graph 1201. But when the purchase is made in the name 
of a child or wife or near relative, the payment of the pur­
chase-money is considered •prima facie to be an advance: 
T.nrin on Trusts, 170, and Store;/ Eq. Jur.. paragraphs 1202 
and 1204. Tn either case, however, the presumption is cap­
able of being rebutted by surrounding and accompanying

Judgment. 

Wetmore, J.
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Judgment, circumstances, and by parol testimony. It may be estab-
Wetinôre J therefore, in the case of a purchase in the name of a

stranger that the payment was a gift, and that there was no 
resulting trust. It may be shewn in the case of a purchase 
in the name of a child or wife, that it was not a gift, but 
that a trust resulted : Foivkes v. Pascoe,1 Marshall v. Crut- 
ivellr The question is one of intention; that is, what was 
the intention of the person paying the money at the time 
lie paiil it: Fetches v. Pascoe,1 Marshall v. Crutwell* and 
Lewin on Trusts, lh"). I was in hopes that I would be able 
to establish by the decided cases, that there was a resulting 
trust in this case. I am sorry to have to say that the authori­
ties and the facts before me, force me to hold the other way. 
The manner in which the administrator has presented the 
facts to me absolutely prohibits my holding that he ever in­
tended, in paying the purchase-money, to vest the property 
in his wife for his benefit. For the reasons before stated, the 
payment and purchase must, it having been made for and 
in the name of his wife, be prima facie taken to be a gift. 
If it was intended to be a resulting trust, and for the hus­
band's benefit, the onus is on him to shew it. That is. be 
must shew that it was the intention at the time of the pur­
chase to create a trust. And no person can possibly know 
what the intention was better than himself. T am not pre­
pared to hold that, because TTobson has not stated under 
oath, in so many words, that the purchase was intended to 
he for his benefit, that T could not from the facts and cir­
cumstances in evidence find such intention (although Lewin, 
at liage 17fi. states that Lindley, L.J., in E.r parte Cooper* 
held that. “Where the parties to the transaction are alive 
and give evidence there is no occasion to resort to any pre­
sumption ’ ). The difficulty 1 have in finding that there was 
a resulting trust is presented by the affidavit of Hobson 
used in showing cause against the chamber summons on the 
application of Margaret McOaston. for an order that he file 
an account of his administration. Now, as T have before 
stated. TTob«on must have known what his intention was 
when he made the purchase, and if it was not intended as a 
gift, the obvious answer to McFasten’s application would

1 r.. It. 10 Hi. 34^ : 44 T,. J. Ch. 307: 32 L. T. 343: 23 XV. R. 33*.
1 L. It. 20 Eu. 32* : 44 L. J. Hi. 304
1 (1SS2) XV. X. 00.
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have been to set up that she was not interested, because the 
deceased had no beneficial interest in the property, as she 
held it in trust for her husband, and to have presented the 
facts upon which he founded such claim. He does nothing 
of the sort, he does not even mention in that affidavit the 
fact that he paid the purchase-money. He does mention 
the fact that he erected the dwelling-house at his own ex­
pense, but that fact alone would lie of no avail to vest any in­
terest in the land in Hobson. But he goes further in that 
affidavit, he presents facts to shew that he had been dealing 
or attempting to deal with the land, as if the beneficial in­
terest had been in the deceased. He states in effect that he 
bad attempted to sell it, evidently not for his individual 
benefit, but for the benefit of the estate, and he offers to pay 
$(>17 for the lots, if the Court will allow him to do so. This 
$fi17 evidently was to be for the benefit of the estate. Tf 
the beneficial interest was in him and not in his wife, 
whv should he pay anything for it? TTp to that time no 
idea had evidently entered his mind, that the purchase was 
not intended as a gift, but was intended to be for his benefit. 
And the only conceivable reason it appears to me why it did 
not enter his mind was that there was no such intention. 
Were it not for that affidavit, T think, T might have been 
warranted under the authorities in finding that there was a 
resulting trust: See Stock v. McAroy.* With that affidavit T 
cannot do so. T must hold that the presumption that the 
purchase was a gift has not been rebutted. Tt is true that 
JTobson in his affidavit, used on passing his accounts, sets up 
the fact that he paid the purchase-money, and his counsel 
claimed that there was a resulting trust. It was, however, 
in view of what had gone before then too late. It was evi­
dently an afterthought. T hold the administrator chargeable 
with the property for the benefit of the estate.

Order arcordinqly.

M2 L. J. Ch. 2:50 ; L. It. 15 Eq. 55; 27 L. T. 441 ; 21 W. R. 520.

Judgment. 

Wetmore, .1.
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REX v. HIXMAN.

Criminal law—Charge of perjurg—No allegation of intention to mis­
lead—Appeal—No previous application for a reserved ease.

The Court has no authority, under s. 744 of the Criminal Code. 181)2, 
to grant leave to appeal unless it is made to appear on the applica­
tion that the trial Judge has refused to reserve a case upon the 
questions sought to be raised by way of appeal.

Held. also, following Regina v. Skelton.1 that upon a charge of per­
jury it is unnecessary to allege any intent to mislead.

IEn banc, 12th and 10th July, 190.}.]

Application on behalf of the defendant for leave to ap­
peal from a conviction for perjury, made by Kifton, C.J. 
The charge upon which such conviction was made, is set 
forth in the judgment. The motion was argued before Wet- 
more, Scott, Pr en deroast and Nbwlands, JJ.

J. L. Fawcett, for defendant (appellant).
F. P. McNeill, for the Crown (respondent).

The judgment of the Court was delivered by
[19th July, 190Jf.]

Scott, J. :—This is an application for leave to appeal 
from a conviction made by the Chief Justice whereby the 
defendant was convicted “ For that he, the said Jesse Hin- 
man, did commit perjury, when giving evidence ou his own 
behalf at the court-house in the town of MacLeod, in the 
Judicial District of Southern Alberta, in the North-West 
Territories, on or about the 8th day of March, A.D. 1904, 
while he, the said Jesse Hinman, was being tried for shoot­
ing with intent to do grievous bodily harm to Dennis Lynch 
by swearing in substance and to the effect following: First, 
that he, the said Jesse Hinman, did not strike Rattlesnake 
Pete with a gun, and, secondly, that he the said Jesse Hin­
man never struck any person over the head with a gun.”

The grounds of the present application are :—
1. That the charge is insufficient in that it does not al­

lege an intent to mislead.
2. That the charge states no indictable offence.
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3. That the case ought not to have been left to the jury, 

because there was not sufficient evidence to convict, the par­
ticulars of the insufficiency relied upon being set out in the 
notice of motion.

It appears from the copy of the proceedings at the trial 
filed on this application that, upon the defendant being 
found guilty of the charge, his counsel moved in arrest of 
judgment, on the ground that the charge contained no indict­
able offence, and that the motion was refused. It has not 
been made to appear on this application that the Chief 
Justice has ever been applied to to reserve a case upon the 
question of the insufficiency of the evidence, or that he has 
refused to reserve that question. Such being the case, this 
Court is of opinion that it is not authorized by section 744 
of the Criminal Code, to grant leave to appeal upon that 
question.

This Court is also of opinion that the charge is not open 
to the objection taken to it. In Regina v. Shelton,' the ques­
tion whether, upon a charge of perjury, it was necessary to 
allege the intent to mislead was discussed, and it was held 
to be unnecessary. The charge in this ease appears to 
answer the requirements of section 611, and in drawing it 
the form FF. fe) in the schedule appears to have been 
followed.

The effect of that section on the forms in FF., was also 
discussed in the ease referred to, and, according to the opin­
ion then expressed, the present charge appears to contain a 
sufficient statement of the offence. '

Judgment. 

Sjott, .1.

Application refused.
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REX v. THOMPSON (alias PETERSON).

Criminal law—Evidence—Deposition taken at preliminary inquiry.

In order that s. (187 of tin* Criminal Code, 1802, can apply, to make 
admissible at the trial a deposition taken at the preliminary inquiry 
of a witness, since deceased, the fact that the Justice signed the 
deposition must appear from the document itself and cannot he 
proven by extrinsic evidence.

At a preliminary inquiry adjournments were made from time to time, 
and the justice, after entering the adjournments as they respect­
ively occurred, signed his name to each. Except for a general head­
ing to each day's proceedings, there was no caption to any deposi­
tion. and there were no signatures hy the justice other than those 
mentioned.

Held, that the deposition should be read together as one continuous 
document, but that what appeared on the document was not suffi­
cient to enable the Court to say that the deposition purported to be 
signed by the justice, and it was, therefore, inadmissible as evidence 
at the trial and a conviction based thereon was quashed.

[Ex banc. 12th and 19th July, 190).]

This was a case reserved for the opinion of the Court 
en banc, by Wetmore, J., before whom sitting without a 
jury, the case was tried and the defendant convicted. The 
case reserved so far as is material to this report, was as 
follows :—

“ Christian Thompson, alias Charles Peterson, was tried 
before me without a jury, and convicted, at Yorkton, in the 
Judicial District of Eastern Assiniboia, on the 10th and 
11th May last, upon a charge of having on or about the 31st 
day of December last, at Fort Polly, in the said Judicial 
District, stolen $900, from the person of one Peter Jenson.”

Peter Jenson, from whose person the money is alleged to 
have been stolen, was sworn, and gave his testimony at the 
preliminary examination, before the Justice of the Peace. 
After that and before the trial before me, he died, which 
was duly proved. Henry Christopherson. Esquire, was called 
as a witness at the trial before me, and testified that he was 
a Justice of the Peace, in and for the North-West Territor­
ies, and the justice who held the preliminary examination in 
this case. The deposition of Jenson was placed in his bands 
and he testified that the writing of the deposition down to 
the signature of Jenson was his (Christopherson’s) hand­
writing. and was the evidence of Jenson given at such pre-
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liminary, and that the signature to it was that of said Jen­
son, and was signed in his (Christopherson’s) presence, that 
such deposition was read over to Jenson before he signed 
it, and that it was ill the same condition as when it was so 
signed by him. Mr. Christopherson also testified that the 
evidence of Jenson was taken in the presence and hearing 
of the accused, that the accused was represented at the pre­
liminary by counsel, and that such counsel had the oppor­
tunity of cross-examining Jenson.

The depositions of several witnesses were taken at the 
preliminary, and that Jenson was one of them. There was 
no caption to either this deposition of Jenson, or to those of 
the witnesses generally examined at the preliminary in the 
form prescribed bv Form S. in Schedule 1 of the Criminal 
Code, 1892, or anything of the like or a similar form. 
There was no memorandum whatever signed by the justice 
referring to the deposition of Jenson or the deposition of 
any other witness or witnesses, who were examined at such 
preliminary.

The depositions generally were commenced and headed as 
follows :—

‘‘A Magistrate’s Court held in Yorkton, on Monday the 
29th day of February, 1904, before Henry Christopher- 
son, J.P.

“The King v. Christian Thompson, alias Charles Pet­
erson.”

Theft”
“Court opened at 10 a.m.”
“Sergeant Junget, X. W. M. P., sworn, says:—

Peter Jenson, sworn says,’* and then followed the evi­
dence given.

During the progress of the examination as appears from 
the depositions, the inquiry was adjourned from time to 
time, and a memorandum of such adjournment was made. 
The proceedings at the preliminary inquiry, including the 
depositions of the witnesses examined, were taken on separ­
ate sheets of paper, numbered consecutively from No. 1 in- 
clusive on, and the Justice after entering the adjournments 
as they respectively occurred, signed his name thereto in 
every instance, except the one before the last: on that oc- 
casion there was only an adjournment, but the proceedings

Statement.
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of the last day followed it, aud the Justice signed his name 
to both the proceedings of that and of the preceding day. 
The proceedings of the last day included a memorandum of 
the Justice’s decision that the accused be committed for trial. 
Nothing in connection with the inquiry was signed by the 
Justice, except as hereinbefore stated. The deposition of 
Jenson was tendered in evidence. I received it subject to 
objection.

The question submitted for the opinion of the Court 
of Appeal, is:—

Was the deposition of Peter Jenson properly received in 
evidence?

Unless the deposition was properly admissible there was 
no evidence to establish that any theft had been committed.

The question was argued before the Court, consisting of
R. B. Bennett, for the accused.
J. T. Brown, for the Crown.

The judgment of the Court was delivered by

[19th July, 190J,.]

New lands, J. :—The question to he determined in this 
rase is whether the deposition of Peter Jenson should have 
been admitted in evidence.

It was proved at the trial that the deposition was taken 
in the presence of the accused, and that Ms counsel had a 
full opportunity of cross-examining the witness, and, there­
fore, the deposition would he admissible under section 68? 
of the Criminal Code, if it purported to he signed by the 
Justice before whom the same purports to he taken. This 
must appear from the document itself and cannot be proved 
by extrinsic evidence: Queen v. Miller,1 Queen v. Hamil­
ton*

The depositions taken in this case commence with the 
words: “A Magistrate’s Court, held in Yorkton, on Monday 
the 29th dav of February, 1904. before Henry Christopher- 
son, J.P.”
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Apart from the above statement, there is no com­
mencement or caption1 to the deposition of Peter Jenson, 
but at the end of each day’s proceedings the Court was ad­
journed to a fixed date, and each subsequent day’s proceed­
ings is commenced on the date to which the Court was ad­
journed, so that the depositions may be taken to be a con­
tinuous document, and should be read together. It is fur­
ther required by section 687 of the Code, that the deposition 
before it is admissible must, purport to be signed by the 
Justice before whom the same was taken. This signature is 
for the purpose of authenticating the deposition of the wit­
ness. Section 590, sub-sec. 5, provides that the signature 
of the Justice may be either at the end of the deposition of 
each witness or at the end of several or of all the depositions 
in such a form as to show that the signature is meant to 
authenticate each separate deposition.

The deposition of Peter Jenson is not signed by. the 
Justice, nor is there any certificate at the end of the deposi­
tions in the Form S. in the Code, or to that effect. The 
only signatures are at the end of each day’s proceedings, and 
do not appear to be placed there for the purpose of authenti­
cating the depositions of the witnesses, but to he for the pur­
pose of shewing that the Court was adjourned to a fixed 
date, and at the end of the depositions to shew the action 
the Justice took in the matter. It cannot, therefore, be said 
tlint the deposition of Peter Jenson purports to be signed by 
the Justice before whom it was taken, and no extrinsic evi­
dence can he admitted to prove that fact under section 687 ; 
it cannot, therefore, he admitted under that section.

Although a deposition may not he admissible under sec­
tion 698. it may still be admissible, if it is proved affirma­
tively that the Justice in taking the same complied with all 
the provisions of the law. These provisions are set out in 
section 59ft of the Code. In this case it was not proved that 
these provisions were complied with, no evidence being given 
flint the deposition was signed by the witness and Justice, the 
licensed, witness and Justice being all present at the same 
lime.

I am, therefore, of the opinion that the deposition of 
Veter Jenson was not admissible under the provisions of 
-action 687 of the Code, and that as it was not proved that 
nil the provisions of section 590 had been complied with

Judgment. 

Newlands, J.
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I

Judgment, it should not have been admitted in evidence, and that, 
Newlanda, J. therefore, the conviction should be quashed, and the ac­

cused discharged.
Conviction quashed.

FLEMING v. McNEILL.

Trespass—I tigging and removing coal- Measure of damages—Wrongful 
and wilful acts—If es judicata.

A wilful trespass means a deliberate trespass by a person who commits 
it intentionally with a knowledge that he has no right whatever 
to do the act.

In assessing damages for trespass the milder rule should be applied 
unless the contrary be shown.

Judgment of Siftox, C.J., varied.
| Ex HANC, }//i, tith, 1th -Iulg and 16tli October. 1003.]

An appeal by the plaintiffs front the decision of Sif- 
ton, C.J.

The action was for an injunction and damages in re­
spect of alleged trespasses cc by the defendants in
entering the plaintiffs’ lands and digging and taking away 
coal therefrom. The statement of claim alleged that the de­
fendants wrongfully and wilfully entered and trespassed 
upon the plaintiffs* lands and dug and removed coal there­
from, and converted the same to the defendants' own use.

The action was tried before McGtire. C.J., sitting with 
a jury, on the :11st July and the 1st of August. 1902. At 
the close of the case the learned trial Judge ruled that there 
was no evidence to go to the jury in support of the defend­
ants’ defence, and withdrew the whole case from the jury, 
and directed a reference to the Clerk of the Court, to ascer­
tain the amount of the plaintiffs’ damages, and in pursuance 
thereof a formal order was settled by the opposing counsel, 
and issued out of the Court, paragraph 1 of which order was 
in the following words:

“ This Court doth declare, order and adjudge that the 
plaintiffs are entitled to recover damages from the defendants 
for and in respect of the wrongful and wilful trespass and 
conversion complained of in the plaintiffs’ statement of claim.

•‘And this Court doth further order and adjudge, that it 
In- referred to Lawrence J. Clarke, the Clerk of this Court,

0460
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nr Calgary, to ascertain and report all the damages occasioned 
to the plaintiffs by said trespass and conversion, up to and 
including the date of the said clerk’s report.”

The Clerk heard evidence on the question of damages 
and then by consent, the evidence was submitted to Sifton, 
C.J. (successor to McGuire, C.J., who had in the inter­
val resigned his office), who gave judgment, awarding the 
plaintiffs $1,680.20 damages. From this judgment the plain­
tiffs appealed. The appeal was argued before Wetmorb, J., 
Scott and Prendergast, J.T., on the 4th, 6th and 7th July, 
1903.

A7. I). Beck, K.C., for plaintiffs (appellants).
J. A. Lougheed, K.C., for defendants (respondents).

The judgment of the Court was delivered by

[16th October, 1003.]

Wktmobk. J.—The defendants attempted to set up at 
the argument of this appeal that the learned trial Judge erred 
in Indding that there was no evidence to go to the jury, 
on the part of the defendants to support their right to 
the coal taken, and that there was, therefore, a mistrial. 
We held that this point was not under the circumstances 
of the case open to him. The first question then that 
this Court has to consider is what rule should he applied 
in assessing the damages. I have come to the conclusion 
that the language of paragraph 1 of the formal order of 
the Court of 1st August, 1902, does not preclude the de­
fendants from setting up that the milder rule for assess­
ing damages in cases of this nature should lie applied. 
The language of that paragraph is as follows: “This 
Court doth declare, order and adjudge that the plaintiffs are 
entitled to recover damages from the defendants for and in 
respect of the wrongful and wilful trespass and conversion 
complained of in the plaintiffs’ statement of claim.*' It 
was urged on behalf of the plaintiffs, that the use of the word 

wilful ** was an adjudication that the trespass complained 
1,1 was wilful and therefore that the stronger rule for assess­
ing damages should he applied. T cannot agree with that 
contention.

VOL. VII. T. L. KEPTS.—13
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Judgment. 

Wetmore, J.

[VOL.

In the first place, there is nothing in the judgment of 
the trial Judge which pronounces on the character of the 
trespasses in any way. As a matter of fact that question 
docs not appear to have been argued before him or brought 
under his notice at all.

The evidence before the trial Judge presented, to say 
the least, ample scope for discussion as to whether or not 
the trespasses were of such a character that the sterner ruie 
for measuring damages should be applied. Knowing the 
care which the trial Judge always brought to hear upon any 
matter that came under his consideration, I cannot bring 
my mind to believe that he would come to a conclusion as to 
the character of the trespasses without giving an opportunity 
to have the question thoroughly discussed. It does not seem 
to me altogether clear that the word “wilful” in the order 
does, under the circumstances, necessarily imply that the 
trespasses were of such a character that the sterner rule for 
measuring damages must he applied. The defendants delib­
erately entered the plaintiffs’ lands and dug and took away 
the coal. They did this fully intending to do it. There 
was no mistake on their part as to this. Therefore, this 
act may in that sense be said to he wilful. In In re Young 
if- Hantons Contract,x Bowen. L.J , defines the word “wil­
ful ” as generally used in Courts of law as follows: “It 
implies nothing blameable, hut merely that the person of 
whose action or default the expression is used, is a free 
agent, and that what has been done arises from the spontan­
eous action of his will. It amounts to nothing more than 
this, that he knows what he is doing and intends to do 
what he is doing and is a free agent.” But a person may 
“wilfully” do the act in question in that sense, but may 
at the same time do it in the bona fide belief that he has 
the right to do it. and if he has such bona fide belief it may 
happen that the case would he one in which the sterner rule 
would not he applied. Martin v. Porter,2 seems to he the 
principal case relied on for applying the sterner rule where 
the trespass is wilful. T think, however, the tendency of later 
decisions is to interpret that wilfulness to mean a deliberate 
trespass by a person who commits it intentionally with a

fiO
,r.4 L. J. Ch. 1144: 31 Cli. D. 108; 53 L. T. .837: 34 W. R. 84: 

.7 IV 24.1.
* 1 M. & W. 312: 2 II & II. 70.
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knowledge that he has no right whatever to do the act. For Judgment, 
instance, in Job V. PotionJ we find Bacon, V.-C., laying Wetïîïôri., J. 
down the following:* ‘ If a wrongdoer does an act, which 
if it were the case of a chattel, and capable of sustaining an 
indictment, would amount to larceny.—then the most rigor­
ous mode of taking the accounts, is that which is adopted 
against hint.” In The Union Hank: of Canada V. Rideau 
Lumber Co.f the allegation in the statement of claim was 
I hat the trespasses were “wrongfully and wilfully ” com­
mitted. The formal judgment drawn up and settled, stated 
that •• this Court doth declare and adjudge that the plain­
tiffs have the right to recover damages from the defendants 
in respect of the matters complained of in the plaintiffs’ 
statement of claim,” and it was referred to the Master to 
ascertain the value of the timber, and the Master treated 
the matter as open and reached the conclusion that the tres­
passes were not wilful, but rather innocent, or inadvertent, 
and applied the milder rule of assessment. The report was 
appealed from, and Lount, J.. held that the damages should 
he assessed on the footing that the trespasses were “ wrong­
ful and wilful.” His decision was appealed to the Court of 
Appeal, and the derision of that Court was given by Harrow,
J.A., who is reported ns follows, at page 725: “In the rea­
sons for his judgment the learned Judge (Txmnt, J.), ap­
parently held that the nature and quality of the trespasses 
in question were res judicata by the judgment pronounced 
at the trial, a conclusion which with deference T am inclined 
tr doubt.” In this ease the Court of Appeal held that the 
sterner rule should be applied, because the evidence dis­
closed that the trespasses were “wrongful and wilful,” but 
as it appears from the quotation T have made, if the con­
trary had appeared by the evidence, it was, to say the least, 
doubtful whether they would not have upheld the Master’s 
report, notwithstanding the form of the order. In view of 
all the circumstances of this case and a consideration of the 
authorities I have referred to, I have come to the conclusion 
that in settling the order in question the words "wrongful 
and wilful trespass and conversion ” therein were used merely 
n- words of description, echoing the language of the state-

M4 !.. J. Ch. 202: I,. U. 20 Eq. S4 : 22 T„ T. 110: 23 XV Tt SSS
• At p 07 of !.. R. 20 Eq.
*4 O. !.. n 721.
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Judgment, ment of claim, and without the intention of so describing 
Wet more, J. the character of the trespass that the sterner rule for meas­

uring damages must necessarily be applied. It was, there­
fore, open to the present Chief Justice to consider whether 
the milder rule for assessing damages should be applied, and 
if the evidence warranted it to apply it. The learned Chief 
Justice has found that the milder rule should l>e applied, 
because the defendants worked under a mistaken idea ,f that 
they were entitled to enter upon the said land.”

1 am very much impressed with the remarks of Fry, J., 
in Trotter v. Maclean,B where, after quoting with approval 
the observations of Lord Hatherley in Jeyon v. Vivian,'1 lie 
remarks a - follows :9 Those observations are very material 
in two ways. In the first place, they express the view of the 
Lord Chancellor, that the milder rule is to be assumed when 
the propriety of applying the contrary rule is not shewn and 
they throw the burden on him who asserts that the severer 
rule ought to be applied.” I am prepared to follow what is 
there suggested, and the evidence does not satisfy me that 
this is a case to which the severer rule should lie applied to 
all the trespasses complained of. T am of opinion, to use the 
language of Lord Hatherley in -leyon v. Vivian.' that the 
defendants had” ‘*'a reasonable colour of title on which they 
might proceed,” and so were not wilful wrongdoers in the 
sense that thjev were aware that they had no right to do 
what they did do. This is true down to the 1st August.

1 am of opinion, however, that fixing the damages on a 
basis of 20 cents a ton royalty, cannot be supported. Under 
the circumstances of this ease and under the authorities the 
measure of damages should be the value of the coal at the 
mouth of the mine, less the cost of digging it and transport­
ing it there as a merchantable article, and bv digging it I 
mean, hewing it. as it is expressed in some of the cases. In 
getting at this cost of digging and transporting it is not 
correct to charge the expense of maintaining and managing 
the defendants* company, and the payment of its officers. 
The company and its machinery for its government and 
management was created with a view of carrying on its legiti-

•49 L. J. Ch. 250 : 13 Ch. 1». "74: 42 L. T. 11S : 2.8 W. R. 244.
’(1871 » 40 L. J. Cli. 380; L. R. 0 Ch. 742. 700 ; 10 W. R. 305.
•At p. 587 of 13 Cli. I>.
• Sec p. 397 of 40 L. J. Ch
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mate work, not for the purpose of committing acts of tres­
pass, no matter how innocently done, and the cost of such 
government and management must he charged against its 
legitimate work. In so far as the trespass is concerned the 
defendants stand as an individual, and have a right to deduct 
from the value at the mouth of the mine, what it actually 
disbursed and paid out to the men who went in and actually 
did the work and committed the trespass, and what was 
disbursed as incidental to such work.

The value of the coal at the mine’s mouth, less the cost of 
digging and transporting it there, was 74 cents a ton. The 
coal taken down to 1st August was 6.108 tons, which at 
74 cents a ton amounts to $4,519.92.

The trespasses after the 1st August were deliberately and 
knowingly wilful on the part of the defendants. The judg­
ment of McGuire, C.J., was delivered on that date, and it is 
impossible to hold that after that date they could have bona 
fide imagined that they had any rights as to the coal taken 
after that date. They are liable for the value of the coal at 
the mouth of the mine less the costs of transportation only, 
namely. $3.05 a ton. The defendants after 1st August took out 
2.293 tons, which at $3.05 a ton amounts to $6,993.65. This 
makes the total damages which the plaintiffs are entitled to 
recover in respect of the trespasses in taking the coal 
$11.513.57. The order a from will be varied by
changing the figures “ $1,680.20 ” wherever tliev occur 
therein to $11,513 57,” and the defendants will pay to 
plaintiffs their costs of this appeal.

Order appealed from varied with costs.

Judgment. 
Wetmore, J.

9674
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SJOSTROM v. GALE.

Practice—Setting aside judgment—Irregularity—Affidavit of service— 
Evidence.

Evidence given by affidavit stands on the same ground as evidence 
given in any other way. so that an affidavit need not of necessity be 
altogether disregarded merely because of an erroneous statement 
therein either by accident or design.

[Wetmore, J., IHth November, 1904.]

Statement. Application by Chamber summons to set aside a judg­
ment. The points raised are set forth in the judgment.

Argument. J. T. Broun, for the motion.
E. L. Elwood, for plaintiff, contra.

Judgment. Wetmore, J.—This is an application to set aside the 
judgment on the ground of irregularity, and failing that to 
let the defendant in to defend on the merits. The irregu­
larity complained of is an alleged defect in the affidavit of 
service of the writ of summons. The affidavit alleges that 
the writ was served on the 28th day of June, one thousand 
eight hundred and ninety-four. The writ was issued on the 
31st May, 1904. There is no doubt that the writ was served 
on the 28th June last, as appears by affidavit of the defend­
ant himself. The error is undoubtedly a clerical one, and 
w-as due to the fact that the officer serving the process made 
use of an old form of affidavit, which was printed “ one
thousand eight hundred and ninety----- ■** leaving a blank
for the rest of the year to be filled in. Tt is contended by 
Mr. Brown for the defendant, practically, that this error 
makes the affidavit a nullity, just as if a blank affidavit had 
been filed.

I have come to the conclusion that this view cannot pre­
vail. As stated, the error in the affidavit is evidently a 
clerical error : it is utterly impossible that the defendant 
could have intended '* one thousand eight hundred and ninety- 
four,” because that was ten years before the issue of the writ. 
Evidence by affidavit stands on the same ground as evidence 
received any other way. There may be an erroneous state­
ment bv accident, or possibly intention, but it does not follow
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that the whole evidence is therefore to be disregarded alto- .1 udgment. 
gether. Now, making allowance for the clear fact that this Wetmore. J, 
was a clerical error, we have it established that the party was 
served in the month of June, and looking at surrounding 
circumstances, especially the date of the issue of the writ, 
there could be no other June except June, 1904 : and the 
words “ one thousand eight hundred and ninety-four ” can 
he read as surplusage, and I could read the affidavit just as 
if he stated that he had served the defendant in the month 
of June; if he had so sworn there is only one June which 
would be applicable, which would be last June. T cannot 
therefore treat this affidavit as no affidavit whatever, and if 
1 do treat it as an affidavit there was an affidavit of service 
nn file to comply with Rule 89 of ‘‘ The Judicature Ordin­
ance.” The defendant therefore fails on this ground, but I 
think there is sufficient to allow him to defend upon the 
merits ; he has at any rate established the right to set up a 
partial defence to the claim.

The order, therefore, will be that the judgment be set 
aside, and the defendant allowed to file an appearance and 
defence within fourteen days. The defendant must pay the 
costs of entering judgment and execution and of opposing 
this motion : but, in view of the fact that there has been very 
great carelessness on the part of the plaintiff, which invited 
this application. T will lump those costs at thirty-seven dol­
lars.

Order accordingly.
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StHteiniiit.

Argument.

Judgment.

PINK! V. THE WESTERN PACKING CO. OF CANADA.

Practice—Issue of writ in wrong judicial district—Jurisdiction of 
Supreme Court—Conditional appearance.

Notwithstanding that tin* rules of Court do not provide for a condi­
tional appearance, a defendant may nevertheless appear under pro­
test and thus save an.v rights that would otherwise be waived. The 
ground of protest, however, should he specifically stated.

An unconditional appearance by the defendant to an action instituted 
in the Supreme Court, but entered in the wrong judicial district, 
waives the defect.

[Wetmore, J., 2nd June, 1904.]

The plaintiff sued the defendants in the Supreme Court 
of the North-West Territories, Judicial District of Eastern 
Assinihoia. The cause of action arose and the defendants car­
ried on their business within the Judicial District of Western 
Assinihoia. The action, therefore, should have been entered 
in that Judicial District. The defendant appeared to the 
writ under protest, but the protest was confined to the ques­
tion of service of the writ of summons. The defendant, by 
the first paragraph of his defence, objected to the jurisdic­
tion of the Court to entertain the action and this question 
was, by the consent of the parties, embodied in a stated case 
and argued before Wetmore, J., sitting in Chambers. The 
learned Judge, after argument, reserved his decision and 
subsequently delivered the judgment now reported.

E. L. El wood, for the plaintiff.
E. A. C. Mcl.org. for the defendant.

Wetmore. J.—My judgment must be for the plaintiff 
upon the question of law raised by the special case herein. 
This action is for a debt for goods sold and delivered, money 
paid, services performed, commission, etc., and is what was 
known under the old practice as a transitory action. 
The Superior Courts of Common Law in England had, on 
the 15th July. 1870, jurisdiction over causes of action of 
such a character, and, therefore, the Supreme Court of 
these Territories has jurisdiction over such actions by virtue 
of section 48 of The North-West Territories Act. Section 
4 of The Judicature Ordinance, which provides that “ Suits
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shall be entered, and unless otherwise ordered, tried in the .ludgim-nt. 
judicial district where the cause of action arose or in which Wetmore, j. 
the defendant or one of several defendants resides or carries 
on business at the time the action is brought/' merely regu­
lates the procedure. Cases may arise where neither the cause 
of action may be said to have arisen within the Territories 
and where the defendant, or none of them, if there are several, 
reside within the Territories. Take for instance the case 
of a promissory note made in Chicago and payable there, 
and default in payment. It could not be successfully con­
tended that the Superior Courts of Common Law in Eng­
land would not have jurisdiction over the subject matter 
provided that the party in default came within the jurisdic­
tion. even for a temporary purpose, and could be served with 
process. Therefore, the Supreme Court of the Territories 
would have jurisdiction in a similar case provided the party 
in default came within the Territories for a temporary pur­
pose. It could not be said, however, that in such case the 
party was a resident of any part of the Territories. Some 
question might possibly arise as to what judicial district or 
deputy clerk’s district the action should he commenced in, 
but no question could be raised as to the jurisdiction of the 
Supreme Court of these Territories in the matter. The Act 
of Parliament has conferred the jurisdiction by the section 
I have referred to, and the Legislative Assembly has no 
power to take it away, and, in my opinion, has not attempted 
t" do so. In the cases provided for in section 4 of the Or­
dinance. the action must be entered as provided in that sec­
tion. and the omission to comply with the Ordinance in 
that respect is merely an omission to comply with the pre­
scribed procedure. Cases that do not come within the sec­
tion are not embraced by it, and I am not concerned at 
present as to what the correct practice in such cases 
should be.

For the purpose of deciding the question of law raised 
I must assume that paragraph one of the statement of de­
fence is true, that is, that the defendant company carries 
on business at Medicine Hat in the Judicial- District of 
Western Assiniboia, and that the cause of action, if any, 
arose there.
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Judgment. In my opinion the defendant, by appearing, has waived 
Wetmore J. the error in bringing the action in the Judicial District of 

Eastern Assiniboia, and submitted to the jurisdiction of the 
last named District Court. Possibly this may not be the 
correct way of expressing it. It seems to me that the ques­
tion is not one of jurisdiction at all. The Supreme Court 
of the Territories has jurisdiction, and each District Court 
is merely a branch of the Supreme Court. The question 
rather is, in which district of the Supreme Court should the 
case have been entered? The Ordinance lays it down by 
way of procedure that it should have been entered in the 
District of Western Assiniboia, and, therefore, it was irregu­
lar to enter it in Eastern Assiniboia, and the defendant has 
waived the irregularity by appearing. Under the old prac­
tice a party by appearing to the action took a step in the 
cause and waived any irregularity there might have been 
prior to such appearance. The practice in cases where the 
party wished to object to the irregularity of the writ of 
service of it was to enter a conditional appearance, and 
then apply to set the writ of service, as the case might he, 
aside. In order to avoid the necessity of entering a condi­
tional appearance, at any rate when the application was to 
set aside the services of the writ, Rule 30 of Order XII. of 
the English Rules was promulgated, which provided that 
a defendant should be at liberty without entering a condi­
tional appearance, to move to set aside the service of a writ 
nr notice of the Court or to discharge the order authorizing 
the service, and what is now Rule 87 of The Judicature 
Ordinance was enacted, which provided that a defendant, 
before appearing, might be at liberty to apply to set aside 
the service of the writ or the order authorizing service or 
the writ itself on the ground of irregularity. Neither of 
these provisions, however, take away the rule that prevailed 
prior to their promulgation or enactment, that if an un­
conditional appearance was entered the irregularity would 
be waived thereby. I do not lay it down that the defendant 
in this case could not have caused such an appearance to be 
entered as to preserve its right to object to the action being 
entertained by this Court.

It has been urged that there is no provision for entering 
a conditional appearance, that the English Rules of Court
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do not provide for such an appearance, and there are cases Judgment, 
in which it is so laid down ; and it was also urged that the Wetmore, J. 
rules prescribed by the Ordinance do not contain any pro­
vision for a conditional appearance. But there are cases 
which lay it down that the party may appear and at the 
same time protest either on a separate document or on the 
face of the appearance, and so save the right. I refer to 
Frith v. De tas Rivas} Moyer v. Clautie,2 and " The Vivar*.
In most of the cases of a similar character to these the ques­
tion arose with respect to the jurisdiction over the person of 
the defendant, and it was contended that by appearing the 
defendant had waived the question and submitted to the 
jurisdiction. The Courts held that by appearing under pro­
test there was no waiver. The inference would be that if 
the appearance had not been under protest the question 
would have been waived.

The defendants contend that they did enter an appear­
ance in this case in such form as to save their right. I am 
of opinion that this is not correct. The appearance was as 
follows: “Enter a conditional appearance for the defend­
ants, who carry on business at Medicine Hat in the Western 
Judicial District, under protest to service in this action 
effected of the writ of summons herein.”

In all the cases I have before referred to the protest was 
to the jurisdiction. Tn this case the protest is merely to 
the service of the writ of summons. The appearance, there­
fore, is only conditional or under protest as to the service.
There is no protest to the jurisdiction. There will be judg­
ment for the plaintiff on the special case, and the first para­
graph of the statement of defence will be struck out, and 
the defendants will pay the plaintiff’s costs of and incidental 
to the special case and the hearing and judgment thereon.

Order accordingly.

‘(1893) 1 Q. R. 708; 62 L. J. Q. B. 403 ; 60 L. T. 383 ; 41 W. R. 

1 7 Times Rep. 40.
• 2 P. D. 29 ; 35 L. T. 782: 25 W. R. 453.
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Statement,

Argument.

Judgment.

FITZS1MON v. WALKER.

Principal anti agent—Commission on sale of land—Quantum meruit— 
Costs.

The defendant listed with the plaintiff, a real estate broker, for sale, 
a half section of land on the terms that the plaintiff should be paid 
a commission on the amount of such sale. The amount of the sale 
price was not stated, but the plaintiff was not to sell for less than 
$10 per acre without the defendant's consent. I*, having through 
his agent (i. applied to the plaintiff for a statement of farms he 
had for sale, the plaintiff furnished <i. with a number of state­
ments, including one respecting the defendant's farm, quoting the 
price at $10 per acre. V. was aware, from other sources, that 
the defendant’s farm was for sale and had at different times been 
over the defendant's farm, but nevertheless he, shortly after receiv­
ing the statement furnished by the plaintiff to G., went out and 
inspected the defendant's farm, informing the defendant that the 
plaintiff had sent him there and showed to the defendant the state­
ment furnished to (». by the plaintiff. P. did not then purchase the 
farm, but subsequently negotiations were renewed directly with the 
defendant resulting in a sale to P. for $2,000. At the trial P. 
testified that lie was influenced to go out and inspect the defendant’s 
farm by the information supplied by the plaintiff to G.

Held, that the plaintiff was entitled to recover the reasonable value 
of his services, what he had done having led to the sale.

IWitmork. J., 21th February. 100$.]

Trial of an action before Wet more, J., without a jury. 
The facts are set forth above and in the judgment.

J. T. Brown, for the plaintiff.
E. L. Elwood, for the defendant.

Wet mo he, J.—T find as a matter of fact that 
ilie defendant listed the land mentioned in the state­
ment of claim with the plaintiff, a real estate broker, to 
effect a sale thereof. At first such land was listed to realize 
from any sale thereof a stated price to be paid to the defend­
ant, that is. it was not to be sold at a less price, and the 
plaintiff was to have for his services any amount he might 
effect a sale for, over and above that price. No sale was 
effected under that arrangement. After this, however, the 
defendant put $10 an acre on the property (it was a half 
section and the price at that figure would be $3,200). and 
the plaintiff was to have for his services, if it sold at that 
price, a commission of five per cent. This arrangement was 
contained in a letter from the defendant put in evidence at 
the trial. This letter was not dated, but it‘was written some­
time in September, 1002. There is no doubt that the ar-
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rangement contained in that letter was a special one. The Judgment, 
letter was written in answer to a letter from the plaintiff Wetumre, J. 
to the defendant. There was a prospect of the property 
being sold through a firm of brokers in Winnipeg, and the 
defendant, by this letter, fixed the price of the farm at $10 
an acre, and agreed that if it was sold for that price in the 
manner then contemplated, the firm of Winnipeg brokers 
and the plaintiff were each to receive a commission of five 
per cent.

1 am not prepared to find or hold that this was an express 
agreement to pay the plaintiff five per cent, commission upon 
any price the land was sold for through the instrumentality 
of the plaintiff. But I do find and hold that from the time 
this letter was received by the plaintiff in September, 1902, 
the plaintiff was entitled to be paid by commission upon the 
amount the property sold for if effected through his instru­
mentality, and the arrangement as to being paid by what­
ever he might realize over and above a stated price was at 
an end. The plaintiff was not at liberty to sell this property 
without the consent of the defendant, at a less price than 
$10 per acre. But I have no doubt whatever if the sale had 
been made by the plaintiff and with the consent of the de­
fendant for a less sum than $10 per acre the plaintiff would 
have been entitled to his commission on the selling price.

I find that this land being so listed with the plaintiff 
under the arrangement existing after the receipt of the 
letter in September, 1902, that the purchaser of the land,
Piercy, through his agent, Garner, applied to the plaintiff 
for a statement of farms he had for sale in the vicinity of 
Wapella, and the plaintiff furnished him with a number of 
statements, and among others with one respecting the de­
fendant’s farm, specifying the land, the situation of it, the 
number of acres cultivated, the number of acres fenced, the 
number of acres of unbroken land capable of being broken, 
the quantity of standing timber, the buildings, number of 
wells and quoting the price $10 per acre. Piercy, as Garner 
notified the plaintiff he intended doing, «after he got these 
statements, went to Moosomin for the purpose of inspect­
ing a property there which he had heard of, but this pro­
perty not being satisfactory, Piercy very properly went to 
the plaintiff and notified him that he was going out to
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Judgment, inspect Walker's place. It seems to me it makes no differ-
Wetmore, J. once whether this notice was given in consequence of a 

question asked by the plaintiff or whether it was volunteered 
by Piercy. The plaintiff at once offered to drive him out, 
but Piercy declined for the reason, as he stated, that he had 
a horse and rig of his own, that lie was going out to his 
father-in-law's, Garner’s, that night, and as the property 
in question was only a mile distant from Garner’s, he would 
go over himself, whereupon the plaintiff very naturally told 
him to inform the defendant that he had sent him. I think 
that this was quite natural in view of tlie fact that the plain­
tiff would naturally suppose or would have a right to sup­
pose that Piercy was going there in consequence of the in­
formation lie had received from him contained in the state­
ment handed to Garner. Piercy, when he went to the de­
fendant, informed him t liât Fitzsimon had sent him there, 
and showed him the statement he had received from Fitz­
simon. And Piercy swore that “he was influenced to go 
out to see this particular farm by having the particulars 
and knowing the price,” and lie swore that lie meant “by 
having the particulars” tho information respecting this pro­
perty contained in the statement furnished by the plaintiff 
to Garner.

T find under these facts, to use the language of Brett, 
L.J., in Wilkinson v. Alston,1 that the plaintiff introduced 
the property to the notice of Piercy and that Piercy pur­
chased it in consequence of that introduction. I also draw 
attention to the language of Bramwell. L.J., in the same 
case, at page T342. In Green v. Bartlett,3 the head-note is 
as follows: “The plaintiff, an auctioneer, was employed by 
the defendant to sell an estate for him upon the terms that 
the plaintiff should he paid a commission on the amount of 
such sale. The plaintiff advertised the property and put 
it up for sale by auction, but without being able, then, to 
obtain a purchaser for it. The estate was, however, shortly 
afterwards sold by the defendant himself by private contract 
to a person who had attended the sale by auction and had 
first learned of the estate being for sale by seeing the plain-

*48 L. J. Q. B. 733: 41 L. T. .104: 44 J. P. 
’<*f. 48 L. J. Q. B.
•14 r. B. ( x.s.) nsi ; :v> l. j. c. p. 201 

W. R. 834.

35, C. A.

S L. T. 503;
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tiffs advertisement of it. Dining the negotiations with Judgment, 
the purchaser, and before completing the sale to him, the Wetmore. J. 
defendant withdrew the plaintiff’s authority to sell the 
estate : Held, that the plaintiff was, nevertheless, entitled 
to the commission agreed to be paid on the sale, the rela­
tion of buyer and seller between the defendant and the pur­
chaser of the estate having been brought alxiut by what 
the plaintiff bad done,” That head-note sets forth the effect 
of that decision. I also draw attention to the observations 
uf the Judge in Prirkett v. Baâqer.'

It was urged that the plaintiff was not entitled to com­
mission unless he sold the property at $10 an acre, or the 
property was sold at that price. In Mansell v. Clements,‘ 
the property was listed with the broker, the plaintiff, at 
£2.200: the property was, however, sold through another 
person than the plaintiff by the defendant for £1,700; the 
Court, however, refused to set aside a verdict for the plain­
tiff for his commission on the £1,700. In that case the 
property was placed in the plaintiff’s books for sale by in­
struction of the defendant, and all the plaintiff did was to 
give cards to view the premises. One Upton, being desirous 
of purchasing property in the neighbourhood, saw a board 
containing a notice that this property was for sale and 
referring him to one Phillips (not to plaintiff at all). Upton 
then went to the plaintiff's office and enquired what houses 
were to be had in the neighbourhood ; a clerk there gave him 
cards to view five different houses, the defendant’s property 
being one of fliern. The back of the card contained particu­
lars of price, rent, fixtures, etc. Upton visited the premises 
and was shown over them by defendant’s agent and offered 
£1.700 for them ; the negotiation, however, failed at that 
time, but was afterwards re-opened and a sale completed for 
£1.7(10. Upton swore that when he left the property on the 
first occasion, that is. before he went to the plaintiff’s office, 
he abandoned all notion of purchasing the property, think­
ing i lie price would exceed his limits, but when he learned 
what was asked for it he determined to go there again. The 
following question was put to him by the Judge; “Would

W ft’ UT" <N'8,) 00 : 20 r- •' C- P- 88i 3 Jur. (N.S.) 06; t>

• !.. R. 0 C. P. 139.



208

Judgment. 
Wetmore, J.
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you, if you had not gone to the plaintiff's office and got the 
card, have purchased the house ? ” To which Upton an­
swered : “ 1 should think not.” The question was objected 
to. The jury gave a verdict for the plaintiff and a rule nisi 
to enter a nonsuit, or a verdict for the defendant was granted. 
One of the grounds was that the question put by the Judge 
was inadmissible. The Court discharged the rule, holding 
the question proper. Hut they also held that apart from the 
answer to that question there was evidence to warrant the 
verdict. 1 think that this case is a very strong one to sup­
port the plaintiff’s right to recover in this action. I may 
add that if the fact that the property did not sell for $10 
an acre is, under the circumstances of this case, to defeat 
the plaintiff’s right to commission, it would be very easy 
for an unscrupulous person having property to sell to get all 
the benefits of a broker’s services in bringing the property 
under the notice of buyers and introducing them by the 
simple method of fixing the proposed price at a ligure which 
lie knows that no person would give or larger than he is 
prepared to accept.

The fact that Piercy was aware, from other sources, that 
this property was for sale, or that he had repeatedly passed 
over the property in going backward and forward, does not 
affect this question of the plaintiffs right to commission, 
unless it is established that he made the advances in conse­
quence of these rumours or his own knowledge of the prop­
erty and not by reason of the information he had got from 
the plaintiff. 1 find that Piercy approached the defendant 
in consequence of the information he got from the plain­
tiff, and. that being so, Piercy and the defendant could not 
by any understanding they arrived at between themselves 
defeat the plaintiff’s right to a commission. It could not 
be done by coming to an arrangement or understanding 
between themselves that the sale was being made independent 
of the plaintiff, because that as a fact would not be true. 
I am unable to accept the defendant’s statement that there 
was an express agreement that the plaintiff was only to be 
entitled to expenses out of pocket if the property was sold for 
less than $3,000. Such an arrangement would be unreason­
able and unbusinesslike. In my opinion the weight of evi­
dence is against it and I do not believe it.
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The plaintiff is, however, only entitled to recover $90. 

It was contended on his behalf that there was a specific agree­
ment to pay 5 per cent, commission. The defendant’s letter 
in which he states : “ Sell the farm at $10 per acre and take 
Ô per cent, each,” was relied upon as establishing that agree­
ment. That, however, was written under the special circum­
stances which I have before mentioned, and was not an agree­
ment to pay the plaintiff 5 per cent, upon whatever price he 
might sell the land for or procure it to be sold or be instru­
mental in bringing about the sale for. Having procured a 
sale of the land at a less price than $10 an acre, he is entitled 
to recover what his services are reasonably worth. Possibly 
in the absence of the evidence to which I will draw attention, 
a little further on, I might have been at liberty, in view of 
that letter, to fix the commission at 5 per cent, on the amount 
for which the property was actually sold, or again in the 
absence of such evidence, I might have been at liberty to give 
it at 5 per cent., that being the usual commission received 
by the plaintiff. Hut I am prevented from allowing this by 
the plaintiff’s own conduct. At the last interview in Wa- 
pella, which the plaintiff refers to, that he had with the de­
fendant, lie consented to take $90. Tt is true that when 
asked what his charge was he first said $130, being 5 per 
cent, on the amount realized on the sale, and stated that 
was his usual commission. That amount being demurred 
to, as too much, he mentioned $100, and then reduced it to 
$90, being 5 per cent, on the first $1,000 and per cent, 
on the balance. Looking at all that took place on that occa­
sion, the placing the commission at $90 was not done with 
a view of a settlement or in view of its being paid down, it 
seems rather to have been arrived at as a fair price for his 
services under the circumstances. This is emphasized by 
the plaintiff's letter written as late as 4th September last, in 
which he threatens the defendant with action to recover for 
his services, and in that letter he again, without any qualifi­
cation whatever, puts his charge at $90. This is tantamount 
to an agreement to charge that amount, and at any rate it is 
such an acknowledgment on his own part that his services 
were not worth more that I cannot escape such a conclusion.

Judgment for the plaintiff for $90 and costs.
VOL. VII. T. L. REPT8.—14

Judgment. 

NVetmore, J.
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ROBERTSON v. EASTMAN.

Practice—Tiro actions for the name cause—-Staying proceedings— 
Locus standi—Appearance—Discontinuance.

A notice of discontinuance that is merely filed but not served is a 
nullity.

A defendant before appearance has no locus standi to make any mo­
tion to the Court except the motions specified in Rule 87 of the 
Judicature Ordinance, C. O. 1898, c. 21.

[WETMOBK, J.. t5tk March, 190.$.]

Summons on behalf of the defendant to stay proceedings 
and for other relief, argued before Wet moue, J., in Cham­
bers. The facts are fully set forth in the judgment.

E. .4. C, McLorg, for the motion.
J. T. Brown, contra.

Wetmoue, J.—The plaintiff brought this action in the 
Judicial District of Eastern Assiniboia to recover a debt. 
The writ of summons was issued 16th November last, and 
was, with the statement of claim, served on the defendant 
nn the 29th December. On the 8th January last, the plain­
tiff caused a writ of summons to be issued out of this Court 
for the Judicial District of Western Assiniboia upon the 
very same cause of action and seeking the same relief, and 
this last mentioned writ was served on or about the 12th 
January. On the 18th January this application was made 
on behalf of the defendant and a Chamber summons was 
granted to shew cause why the service of the second writ of 
summons should not be set aside, or why the service of each 
writ of summons should not be set aside, or in the alterna­
tive. that the plaintiff he called upon to elect with which suit 
he intends to proceed and that the proceedings in the other 
suit he forever stayed. At the return of the summons it 
was admitted that the plaintiff had filed a notice of dis­
continuance of the first mentioned action with the Clerk of 
the Court on the 31st December, hut no notice of discon­
tinuance had been served on the defendant and that Mr. 
McLorg had no notice of it when he made this application 
on the defendant’s behalf. The discontinuance therefore
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was a nullity. It ought to have been by notice served on the Judgment, 
opposite party (Hide 178 of Judicature Ordinance, and 1 Wetmore,J. 
Arch V- W Frac. 14th ed., 338).

Objection was raised on behalf of the plaintiff that the 
defendant had mistaken his remedy, that he ought to have 
appeared and set the matter up by plea by way of defence.
In McHenry v. Lewis,1 Jessel, M.K., lays down the follow­
ing: “ In this country where the actions are by the same 
man in Courts governed by the same procedure, and when 
the judgments are followed by the same remedies, it is prima 
fui ir vexatious to bring two actions where one will do.” And 
the other members of the Court concurred in effect. And 
nil through the judgments in that case it is clear that the 
•lodges were all of opinion that in such a case the proceed­
ings in one of the actions would be stayed in the exercise of 
the jurisdiction of the Court to stay vexatious proceedings 
on motion or application for that purpose ; and see Frith 
v. (iuppij? I must sav, however, that that part of the sum­
mons which seeks to set aside the service of the second writ 
of summons is not applicable. There was nothing wrong 
about the service of that summons and so long as the sum­
mons stands the service is good. There was no irregularity 
in respect of that summons, the issuing of it was a vexatious 
proceeding, not an irregularity. The same is true of the 
M i\ice of the first summons. The service of neither sum­
mons. therefore, can be set aside, and that part of the appli­
cation fails.

Proceedings in the second suit, however, may be stayed 
the plaintiff may he called on to elect which suit he will 

proceed with and proceedings in the other suit stayed. It 
'' I- set up, however, that the defendant not having appeared 
laid no locus standi to make the application to stay proceed- 
11 <»r to call on the plaintiff to elect. If this position is

"i«ct. the defendant must fail altogether, because he has 
"led as to setting aside the service of the writ. The plain- 
*1'. in support of this contention, contends that that part 
the application does not come within Rule 87 of The Judi- 

'inrr Ordinance, which provides that “ A defendant, before 
ippearing, shall be at liberty to apply to a Judge to set

1 22 l'h. I). 307; 52 L. J. Ch. 325; 47 L. T. 540; 31 W. R. 305.
'30 I*. J. C. I». 45.
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Judgment, aside the service of the writ upon him, to discharge or set
Wit mon-, j. aside the order authorizing such service or to set aside the 

writ on the ground of irregularity or otherwise”; and as 
that Rule provides that a party can apply in the cases speci­
fied without entering an appearance, the inference is that he 
cannot apply in other cases without appearing. This rule 
is very much like Rule 30 of Order XVI. of The English 
Rules; the only practical difference is that the English Rule 
does not provide for an application to set aside a writ. I 
have come to the conclusion, with very great reluctance, that 
this objection to this application is fatal. I say 1 do so 
with reluctance because if an appearance can be conveniently 
dispensed with in the eases mentioned in Rule 8?, I see no 
reason why it should not be dispensed with in an applica­
tion of this nature. They are all practically applications 
tc stop the case in limini, and I see no reason why a party 
should be relieved of the expense for entering appearanee in 
the one case and be put to the expense in the other. How­
ever. 1 am not to make the law, it is my duty to administer 
it. In the first place, the inference drawn by the counsel 
for the plaintiff, as above stated, is very strong. The prac­
tice in the Territories as provided by the Ordinance is as it 
is established in England, except in so far as it may not be 
altered by Territorial Enactments and Rules of Court. It 
seems that until the introduction of Rule 30 of Order X1Ï., 
or a provision similar to it, it was the practice, except pos­
sibly in some special instances, to enter an appearance of 
some sort before making any application. In cases when the 

" •ation was to set aside service or notice of a writ or 
order for service, if an ordinary appearance were entered it 
waived any irregularity and, therefore, what was known as 
a conditional appearance was entered, or on the common law 
side of the Court an appearance under protest might also 
he entered. To avoid the necessity for such conditional 
appearame the English Rule was passed. That it was the 
practice, however, that any application before making that 
Rule could not be made without an appearance, T refer to 1 
Arch, Q. /?., 14th ed., 251. and Annual Vrac., 1807, 308, I 
Dan. Ch. Vrac., 6th ed., 346 and 353. Î was inclined to 
think that the practice with respect to entering a conditional 
appearance or appearance under protest was confined to the

41
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Chancery Courts. 1 find that door shut to me, because I 
find that it was the practice to do so on the common law side 
of the Court: see Rein v. Stein,3 Frith v. De Las Rivas* 
Under all these circumstances the inference suggested on be­
half of the plaintiff is too strong for me to resist. The rea­
son for the practice is that a party must submit himself to 
the jurisdiction of the Court before he can make application 
to it.

Summons dismissed with costs.

LAWTON v. WILCOX.

Practice—Order to examine abroad a party to a suit.

Tlw principles governing the granting of an order to take the evidence 
of a plaintiff when he resides out of the jurisdiction do not apply 
wluai tin- application is by a defendant to take his own evidence 
abroad, and prima fade a defendant residing abroad, who is sued 
here, is entitled to an order to take his evidence where he lives.

[Wetmobe, J., 28th December, 1904.]

Motion by defendant for an order to take his evidence 
abroad, argued before Wetmore, J., in Chambers.

K. L. FI wood, for defendant.
■J. T. Brown, for plaintiff.

Wetmore. J.—This is an action to recover $160 com­
mission on the sale of land. The defendant lives at Pomona, 
in the State of California.

This application is made on hchalf of the defendant for 
an order for his examination at Pomona, where he resides. 
It is objected to on the ground that such an order cannot 
go in favour of a party to an action. I have great doubts 
whether a plaintiff making such an application would, except 
under special circumstances, be entitled to an order, because 
In- has chosen his forum. Such would seem to be the tenor 
"f the authorities. In Ross v. Woodford,1 Chitty, J., deal-

‘ < IStrji 1 Q. It. 753; <11 L. J. Q. It. 101 ; 00 L. T. 409.
* 11893) 1 Q It. 708 ; 02 L. J. Q. It. 403; 09 L. T. 383 ; 41 W. R.

'(1894) 1 Ch. 38; 03 L. J. Ch. 191 ; 70 L. T. 22; 42 W. R. 188.
493.
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ing with an application of this character, lays down the law 
ns follows: “There are many cases where the law has hern 
reluctant to accede on the application of the plaintiff to a 
commission abroad to take evidence when it is the plaintiff 
who has chosen his own tribunal here. Hut the case is 
entirely different when the application is by the defendants 
and when they are lawfully and properly, according to their 
ordinary course of life, entitled to be away, and it is sought 
to drag them over here, when they have not avoided the 
jurisdiction. I think I be wrong if T ' " to them
the same principle which would apply under an application 
by the plaintiff.** Xew v. Hums'2 was a similar applica­
tion, and in delivering judgment in that case, Lindlev, L.J., 
approved of what was laid down by Mr. Justice ('bitty in 
Ross v. Hums, and is reported as follows: “It is one thing 
to grant a commission to a foreign country a foreigner
brings an action in this country against an Englishman. In 
such case the plaintiff must shew very strong grounds for 
his application. But it is a totally different thing when an 
Englishman sues a foreigner over here. Prima facie a for­
eigner who is sued over here is entitled to a commission to 
take evidence at the place where he lives.” Smith, L.J., the 
other Judge sitting on the appeal, practically agreed with 
this view, and the application in that case was allowed.

These two cases seem to me to dispose of this applica­
tion, and the defendant is entitled to the order asked for.

Order (fronted.

Re ANGUS CAMPBELL, Deceased.

11 ill — Countenrtion ltr< ti/'uation—Falsa demonstratio—Devise of 
lands in which testator has no interest.

Tho Court has no power to rectify » will bv correcting what appears 
to he a misdescription of properly thereby devised, unless there be 
in the will itself the means «if identifying tho property in <|ii<>stion 
ns the subject of the devise.

[Wetmore. J., 81st May. 1904.1 

*‘W L. J. Q. R. 104: 71 L. T. (181 ; 43 W. R. 182: 11 Time* 58.

91 85
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Originating summons by an executor to rectify the will 

of the deceased by correcting an alleged error in descrip­
tion of land, and to determine certain questions arising re­
specting the rights and interests of the heirs. The facts are 
set forth in the judgment.

E. L. Elwood, for the executor.
E. A. C. McLorg, for the heirs.

Wetmore, J.—Angus Campbell, by his will dated 5th 
February, 1900, devised two parcels of land in the words 
following : “ I bequeath all my interest and title in the north 
east quarter of section 7, township 17, range 2, west of the 
second meridian in the North-West Territories, with all 
buildings, farming implements, cattle and horses thereon, to 
my son William Young James Campbell.”

“ I bequeath to my wife, Lydia Campbell, my homestead, 
the south-west quarter of section 10, township 17, range 2, 
west of the second meridian in the said North-West Terri­
tories for her to hold or dispose of it as she may see fit.” 
And he appointed his wife Lydia and the said William 
Young James Campbell executrix and executor of such will. 
Lydia renounced the office of executrix and the will was 
admitted to probate and letters testamentary issued to Wil­
liam Young James Campbell. The deceased testator, be­
fore his death, sold and transferred his said homestead 
(south-west quarter of section 10, township 17, range 2, west 
of the second meridian) to other parties and, therefore, did 
not own it at the time of his death. The deceased never 
owned or had any interest in the north-cast quarter of sec­
tion 7, township 17, range 2, west of the second meridian, 
hut. at the time of his death, he owned or had an interest in 
the north-west quarter of the said section 7. The deceased 
died on or about the 13th December, 1901. The material 
used on this application does not disclose whether the de­
ceased owned or had such interest in such north-west quarter 
of section 7 at the time he executed the will. I will assume, 
for the purposes of this application, that he had. Upon the 
application of the said executor and devisee 1 granted an 
originating summons calling upon all parties concerned to 
attend on the hearing of an application that that portion of

Statement.

Argument.

Judgment.
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the will of the deceased be rectified in so far as the descrip­
tion of the land devised to the said William Young James 
Campbell was concerned, and to determine the rights or 
interests of the said William Young James Campbell both 
as executor as well as devisee, and of the heirs-at-law of the 
said Angus Campbell, deceased, in and to the north-west 
quarter of said section 7.

1 doubt very much if 1 have power on an application by 
originating summons to rectify the will. This is really an 
application to obtain a declaration that the applicant is en­
titled as devisee to all the rights and interests which the de­
ceased had at the time of his death in the north-west quarter 
of such section, and that the description of the property in 
the will as to the north-east quarter was a mis-description 
and mistake and that the testator intended the north-west 
quarter. 1 have come to the conclusion that the weight of 
authority i* against my power to make any such declaration.

The authorities on the question seem to be somewhat 
conflicting. There are, undoubtedly, cases where a false des­
cription has been remedied, but running through all these 
cases I find that there must be shewn by the will itself an 
intention to devise or bequeath the particular property in 
question, although such property may be erroneously des­
cribed in the will. For instance, in the example cited from 
Swinburne, in 2 1 Yms. on Executors, 9th ed., 1067. The 
testator had only one horse and he bequeathed his horse 
Cripple ; this was a false description, and by striking out the 
word w Cripple ” the will shewed the intention. In Door 
v. Geary,1 the testator bequeathed £700 capital East India 
Stock, in which lie was then interested, possessed or en­
titled unto. lie was not interested, possessed or entitled 
unto any East India Stock, but he was possessed of some 
bank stobk : the words u East India *’ were rejected as error 
dernonstratiouis and the bank stock was held to pass. In 
Wright v. Collings,2 the testatrix devised as follows: “ I 
give, devise and bequeath to my husband all my real estate;*' 
and then went on to describe it, but did it erroneously, des­
cribing the land as a lot in the sixth concession : the testa­
trix owned no land in the sixth concession, but did own a

' 1 Ve§. 255.
1111 O. R. 182.
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lot similarly numbered in the fifth concession. The Court 
held that the will showed an intention of devising all the 
real estate of the testatrix, and so looked upon the inis-des- 
cription as falsa ilemonslratio, and held that the land in the 
fifth concession passed. So in Hickey v. Ilickey,3 a testator 
devised the property as “ my property known as,” erron­
eously describing it as lots situated in the second concession, 
whereas the testator owned no property in that concession, 
hut did own lots similarly numbered situated in the first con­
cession, and the Court (Boyd, C.), held, that by reason of 
the words “ my property ” being used in respect to the prop­
erty the lots in the first concession passed. That is, the will 
on its face expressed an intention of passing the testator’s 
property, not property that was not his. There is, hoxv- 
ever, no such or similar expression on the face of the will in 
this case or to be gathered from its language. The devise 
is just an abstract devise of the testator’s interest and title 
in the north-east quarter of section 7.

This case comes within Hickey v. Stover,4 where Boyd, 
C'., in a very well considered judgment, dealt with the 
question.

1 will draw attention to Doyle v. Nagle,9. In that case 
the testator, after providing for payment of his debts and 
funeral expenses by his executors, went on to provide that 
“ the residue of my estate which shall not be required for 
such purpose I give, devise and bequeath as follows,” and 
then devised the south-westerly quarter of lot number 11, 
concession 4, and his farm, consisting of part of the west 
half of lot number 12, in the fifth concession, to his son 
James. The only real estate the testator owned was the 
south-west quarter of lot number 12 in concession 4, and the 
farm above mentioned in the fifth concession. He did not 
own lot number 11 in the fourth concession. That case was 
held to come within Hickey v. Ilickey,3 and Doe d. Lowry 
v. Grant,n because there was an intention expressed on the 
face of the will to devise “ the residue of his estate.” In 
delivering his judgment, Burton, J.A., is reported as fol-

•20 O. It. 371.
Ml O. R. 106.
•24 A. It. 163.
•7 V. C. It. 12ft.
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Wetmore, J.
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lows: “ There can be very little doubt that what the testator 
intended to devise was lot 12; but if there was nothing far­
ther in the vase than the facts I have just stated, there is a 
clear and well-defined rule of law which stands inexorably 
in the way of securing evidence that that lot was intended. 
But I agree that if there is other language in the devise sulli- 
eient to identify the property as the subject of the devise, 
such as describing it as in the possession of his tenant or 
otherwise, the word ‘ eleven ’ might be rejected as falsa 
démonstratif). The question is, is there anything in this will 
which can be laid hold of for that purpose? I think there 
is,” and then the learned Judge proceeds, to use his own 
expression, to lay hold of the intended devise of the whole 
of the residue as expressed in the will as identifying lot 
number 12 as the one intended to be devised. And the judg­
ments of the other Judges proceed along the same line. And 
Osler, J.A., expressly refers to Ilickcy v. Stover,4 as one of 
the cases illustrating the distinction between the cases where 
there was something in the will which could be laid hold of 
for the purpose of enabling the Court to reject the erroneous 
descripton as falsa demonstratio and the cases where there 
was nothing in the will which could he laid hold of for that 
purpose. I can find nothing in the will of the deceased 
Campbell which can be laid hold of for such a purpose.

Declare that the right and interest which the testator, 
Angus Campbell, had in the north-west quarter of section 7, 
township 12, range, 2, west of the second meridian, did not 
pass under his will to the said William Young James Camp­
bell as devisee thereof, but that the same forms part of the 
residuary estate of the said Angus Campbell, deceased. The 
costs of this application to be taxed by the clerk and paid 
out of the estate of the saul Angus Campbell, deceased.

Order accordingly.
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BURKE V. THE NORTH-WEST COLONIZATION CO.

Practice—Order to take evidence abroad—Affidavit for.

While it may he necessary in some cases 1o show that it is impossible 
to obtain the attendance of the witnesses at trial, it is not, as a rule, 
necessary to do so to procure an order to take their evidence abroad. 

A party is not entitled ex debito juxtiticc to an order to examine a 
witness abroad, but lie is, prima fade, so entitled on showing the 
residence abroad and that the evidence sought to be obtained is 
material.

[Wktmork. J., 25Hi March, 190Cl

This was an application on behalf of the plaintiff to ex­
amine two witnesses, residing at Adel, in the State of Iowa, 
who, it was shewn, were necessary and material witnesses 
for the plaintiff. The action was brought to recover com­
mission on the alleged sale by the plaintiff of lands belong­
ing to the defendants, and the affidavit on which the appli­
cation was made alleged that these witnesses were purchasers 
of the lands or of a portion o.f it from the defendants.

J. T. Brown, for the plaintiff.
E. L. Elwood, for the defendant.

Wetmore, J.—One of the objections to the order going 
is that the affidavit does not disclose that it will not be pos­
sible to obtain their attendance at the trial. While it may 
be necessary to establish that in some cases I am of opinion 
that it is not necessary as a rule to do so. The granting of 
an order for the examination of a witness without the juris­
diction and the ordering a commission to issue for that pur­
pose should, in my opinion, be based on the same principles, 
and granted on similar material, and I am unable to under­
stand why the words “ when it shall appear necessary for the 
purposes of justice ” in the Rule 267, should make any dif­
ference between the two cases. I consider that this rule was 
made partially for the purpose of doing away with the neces­
sity for a commission by giving a less expensive procedure.

In Armour v. Walker,l Lind ley, L.J., is reported as fol­
lows: “ I think that all that is required to justify the issu-

Hutement.
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Judgment.

'2!t Ch. I). 673: 33 L. J. Ch. 413; fiO L. T. 292; 32 W. R. 214.
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Judgment, ing the commission is that it should be shown' that there are
Wetmore, ,T. witnesses resident in America whose evidence is material 

unless a case is made out why they should be examined here.” 
I should suppose, from the way the case is reported, that 
Fry, L.J., agreed with him. Cotton, L.J., apparently 
thought that some reason ought to be affirmatively shewn 
why the witness could not he in attendance at the trial. 
When 1 consider the fact that the witness residing abroad is 
not amenable to the process of the Court : that the expense 
of getting him to the trial will be very great, especially if lie 
resides at a great distance, as is the case with these witnesses, 
that the witness is in a position to dictate his own terms, 
and that the party bringing the witness into the country 
would not under the tariff applicable to witnesses be likely 
able to indemnify himself for the cost of getting him here, I 
am disposed to follow what is so laid down bv Lindley, L.J. 
1 do not mean to hold that if the witness is residing out of 
the jurisdiction the party requiring an order for his exam­
ination is entitled to it ex debito justitiœ. That would be at 
variance with Corli v. Allcock.2 But I am of opinion that 
that fact coupled with the fact of the materiality of the 
testimony would warrant a Judge in the exercise of his dis­
cretion in granting the order unless it is made to appear 
for some reason that it should not be granted. T must say 
that upon reading Tjnrson v. The Vacuum Brake Co..3 my 
opinion was somewhat shaken until T obtained the light 
thrown on that case in Coch v. Allcnck2 T can quite under­
stand that cases may arise where an order would be refused 
because the nature of the testimony to be given was such that 
i»- would be advisable to have the witness in Court at the 
trial to be cross-examined there, and there are a number of 
cases where the order has been refused on that ground, but 
it will appear in all these cases that the nature of the case 
was such or the character of the proposed testimony was such 
that the attendance of the witness before the Court for cross- 
examination was necessary for some special reason. Tt does 
not follow that the mere fact that it is desirable to have the 
witness cross-examined affords a sufficient reason for refusing 
the order. Tf that were so the order would have to be refused

•21 Q. B. D. 178 : 57 L. J. Q. B. 489 ; 30 W. R. 747.
'27 Ch. 1>. 137: 54 L. J. Ch. 10: 51 L. T. 275; 33 W. R. 180.
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almost in every case. I can see nothing in the character of 
this case or of the proposed testimony that renders it neces­
sary that these witnesses should be produced in Court for 
cross-examination.

Order for examination.

LEGARE v. GLASS & LARGE.

Practice—Judgment on admissionê—Counterclaim.

Admissions made by a defendant on examination for discovery are 
sufficient to ground an application for judgment under Rule 229 of 
“ The Judicature Ordinance.” C. O. 1898, c. 21.

Whether a Judge will exercise the powers given to him by Rule 229 
at all, and also the manner of exercising those powers, are both 
discretionary, and inasmuch its in the present case the admissions 
showed that the defendant had no defence, and the plaintiff’s claim 
was greatly in excess of the defendant’s counterclaim, judgment was 
ordered to be entered for the full amount of the plaintiff's claim, ami 
execution stayed for one month, the same to be further stayed until 
the trial of the counterclaim on condition that the defendant within 
the month pay into Court the difference between the amount of the 
plaintiff's claim and the defendant’s counterclaim.

[Wetmore. J., SOth December, J9041

Application for judgment on admissions made by the 
defendant on his examination for discovery.

E. A. C. McLorg, for the plaintiff.
E. L. El wood, for the defendant.

Wetmore. J.—This was an action brought upon two 
promissory notes made by the defendants in favor of the 
plaintiff. One for $1,400 and the other for $1,443. The 
defendant Large appeared and entered a defence to the 
action : First, denying that he executed the notes sued on; 
and, second, that there was no consideration for same. He 
also counterclaimed, setting out that the notes were given 
for a bunch of horses : that some of the horses escaped 
from the defendants and returned to the plaintiff’s ranch, 
and the plaintiff refused to deliver them to the defend­
ants. Second, that the plaintiff gave a verbal warranty 
that such horses were sound in health; that they were not 
sound in health, but were diseased, and that he lost ten of 
such horses by reason of such disease, and that the horses so

Judgment. 
Wetmore, J.

Statement.

Argument.

Judgment.
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Judgment, received from the plaintiff communicated their disease to 
Wetmore, J. other horses of the defendants, by which lie lost three valu­

able horses. The defendant Large was examined for dis­
covery, and as a result of such examination it is clearly 
established that in so far as the matters pleaded are con­
cerned, under any circumstances, he has no defence to the 
action. The plaintiff applied for and obtained a chamber 
summons to strike out the appearance and such statement of 
defence and counterclaim, and for judgment to be entered 
for the plaintiff. It is not just clear on the face of this sum­
mons whether this application is made under Rule 103 of The 
Judicature Ordinance, or Rule 229. The counsel for the plain­
tiff, however, at the return of the summons seemed to rest his 
case upon Rules 229 and 325. Rule 325 -Iocs not appear to me 
to be applicable, and therefore 1 will not give it any further 
consideration, and I will consider the application as made 
under Rule 229. When I say that I will consider the appli­
cation as made under Rule 229, I should confine this to the 
principal part of the application, because some questions of 
law have been raised to the counterclaim apart from any 
question arising under that rule. I will only dispose of this 
case, however, upon the questions that may arise under Rule 
229, for 1 do not think it fair to the defendant to bring him 
here upon an application to completely strike out his defence 
and his counterclaim under that section by admissions, and 
also to ask him to support his counterclaim upon the ques­
tions of law raised.

The first question which arises in my mind is whether 
under Rule 229 I am at liberty to consider admissions which 
are neither made upon the pleadings nor in pursuance of 
notice to admit facts as provided in Rule 226. Rule 229 pro­
vides that “ Any party may at any stage of a cause or matter 
where admissions of fact have been made either on the plead­
ings ur otherwise apply to a Judge for such judgment or 
order as upon such admissions he may he entitled to.” I am 
of opinion that the words “or otherwise” are large enough, 
at any rate, to ground an application under that section where 
the admissions are made in documents which are obtained as 
part of the practice of the Court and are on the files of the 
Court, as was the case in this instance; the admissions are 
obtained in a cross-examination of the defendant Large, 
which was procured according to the practice.
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As already stated, it is quite clear by this cross-examina- .1 
tion that Large has no defence to the action. But it is not v 
so clear that he has not a good cause of counterclaim against 
the plaintiff in respect to some of the matters set forth in his 
counterclaim. It is quite clear that the plaintiff’s claim 
largely exceeds what the defendant Large may recover in 
any possible event under his counterclaim. What was laid 
down by the Court in Sheppards & Co. v. Wilkinson,1 throws 
considerable light on this question. That was an application 
to strike out the appearance and defence under Order 
XIV., Hu le 1, of the English Practice, which corresponds 
with the Territorial Rule 103. There was no defence 
to the claim in that case, but the defendant counterclaimed 
for a breach of an agreement ; the counterclaim overtopped 
the plaintiff’s claim. The Divisional Court ruled that the 
defendant should only have leave to defend on condition 
of his paying the amount of the claim into Court. The 
Court of Appeal varied that order by ordering judgment to be 
entered for the plaintiff on the claim, but stayed execution 
until the trial of the counterclaim. In delivering judgment, 
the Master of the Rolls is reported as follows : “ If the counter­
claim was for a less sum than that claimed, judgment might 
he signed if there was no real defence for so much of the 
amount of the claim as was not covered by the counterclaim, 
but if the counterclaim overtopped the claim and was really 
plausible, then the rule, which had been often acted upon at 
Chambers, of allowing the defendant to defend without con­
ditions. was the right one. There are, however, circumstances 
which might call on the Court, as in the present case, to act 
differently and consequently the order which 1 have men­
tioned was made.

Now, while this was a case arising under the rule corres­
ponding to Rule 103, I think it is applicable in principle to 
rases arising under Rule 229. In The Mersey Steamship Co. 
v. Shut tie worth,2 an action was brought for a liquidated 
demand. The defence pleaded, admitted the claim, but set 
up a counterclaim for liquidated damages for a greater 
amount. This case is similar to the one I am now consider­
ing, only, instead of admitting the plaintiff’s claim on the 
pleadings, the defendant Large admitted it in the manner

ludgment. 

IVtmore, ,T.

1 <1 Times Itep. 13.
* 11 Q. B. I>. Ml ; 52 L. J. Q. R. 522 ; 48 L. T. 025 ; 32 W. It. 24{S.
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which 1 have before state»], and, instead of the counterclaim 
being for a greater amount than the plaintiff’s claim, it is 
for less. The principles laid down by the Court are as appli­
cable just the same. In that case an application was made 
under Order XL., Hide 11, of The English Rules then in 
force, which corresponded with the Rule 229 of The Ordin­
ance. Now, the Court of Queen’s Bench in that case refused 
to grant leave to the plaintiffs to sign judgment under the 
rule above mentioned, and the Court of Appeal confirmed that 
ruling. The contention of the plaintiffs in that case was that 
they should have judgment on the claim to the amount due 
to them, and the money should be brought into Court and the 
defendant allowed to proceed with his counterclaim ; but the 
Court held that the defendant lmd an unconditional right to 
defend. In delivering judgment, however, Cotton, L.J., 
says : ‘‘ I by no means say that a counterclaim will in every 
case prevent an order for payment into Court being made 
under Order XL., Rule 11. If a counterclaim is frivolous and 
unsubstantial an order of that kind may be made.” The 
authorities all support the view that it is discretionary with 
the Judge to exercise his powers under Rule 229, both as to 
his exercising the powers and to his manner of exercising 
them.

In view of these authorities to which I have referred and 
of the facts that the plaintiff’s claim so far over-tops what 
the defendant can possibly recover, 1 have come to the con­
clusion that it would be proper in this case to order judgment 
to be entered for the plaintiff on his claim for the full amount 
of his claim and interest, amounting on this date to $2,274.13, 
with costs applicable to the claim. 1 will stay execution on 
such judgment for one month, and if the defendant pays into 
Court to the credit of this cause before the expiration of such 
month $1,774.13 the issue of execution upon said judgment 
will be further stayed until the questions arising under the 
counterclaim are disposed of. If such sum is not paid into 
Court the plaintiff will be at liberty to issue execution for 
the full amount of his judgment, and the defendant may 
proceed with his counterclaim as he may be advised. The 
question of the costs of this application will be reserved until 
the counterclaim is disposed of.

Order accordingly.
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GILMOUK v. GMFF1S.

Trusts and trustees—Statute of Frauds—Action for declaration of 
partnership.

The question being whether a partnership existed in a lease from l he 
Crown of coal mining rights, letters written by the defendant to the 
plaintiff wrvre relied on as evidence. In none of these letters was 
there any express declaration of a partnership, but the defendant 
had, in referring to the subject matter, used such words as “ our,” 
" we,” “ you and I,” “ us,” etc.

Held, that the letters were sufficient to raise a trust by implication, 
and that the case was within the ratio decidendi of Forster v. Hale.1

[Wktmorr, J., 5th March, 190-$.]

Action for a declaration that the plaintiff is beneficially 
interested to the extent of an undivided one-half share in a 
certain lease or license from the Crown of coal mining privi­
leges, and for other relief. The facts fully appear in the 
judgment.

J. <S. Ewart, K.C. (J. T. Brown with him), for plaintiff.
II. M. Howell, K.C. (E. L. Elwood with him), for de­

fendant.

Wetmore, J.—I find the following facts under the evi­
dence in this case:

In March, 1902, the defendant approached the plaintiff 
with a view of obtaining a suggestion as to some opportunity 
for making money in the North-West Territories. In so 
doing this the defendant was actuated by the belief that the 
plaintiff had a better knowledge and experience of western 
matters than he had, and that he (the defendant) had a 
strong influence with the Department of the Interior, and 
that putting the plaintiff's knowledge and experience and his 
influence together they might he able to obtain through the 
Department an interest or right in some land out of which 
the plaintiff and defendant might make jointly considerable 
money, and they discussed the matter from that standpoint. 
The plaintiff suggested the obtaining a license from the Crown 
to mine coal on a royalty basis on the land mentioned in the 
statement of claim, and it was arranged that application for

'3 Ves. AMI: 8 Ve*. 308: 4 It. It. 128.
VOL. VII. T. L. REFIS.—15
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Argument.

Judgment.



TERRITORIES LAW REPORTS. [VOL.220

Juigment tin* lease or license to mine coal should be applied for by and 
LWetmor.,.1 in the name of the defendant, and that if the lease was ob­

tained the plaintiff and defendant were to be equally interested 
in the land and should open up and operate the property in 
partnership. This arrangement up to this time was entirely 
verbal. Sometime prior to being approached by the defendant 
(in August, 1900), the plaintiff had made application in 
writing to the Minister of the Interior to purchase the surface 
and mining rights in the land in question, hut his application 
was imt entertained on the ground that the land was a school 
section and could not be so dealt with. The plaintiff then, 
about the 23rd May, 1901, procured an application to be 
made to the Department of the Interior by one John F. 
Howard for the right to mine coal upon the land at a royalty. 
This application was refused on the ground that there were 
no regulations which would permit the mining of coal on 
school sections. This application was made by Howard en­
tirely in the interests of and for the benefit of the plaintiff, 
and lie was selected for the purpose because he was a friend 
of the plaintiff and a relative of the Minister of the Interior.

I!ulining right through these interviews between the 
parties engaged in endeavouring to procure a lease of this 
land there appears to have been an opinion that the fact that 
a person had a personal influence of some character with the 
Minister of the Interior would be an important factor in 
obtaining the rights sought for. I draw attention to this fact, 
not because there is any evidence that any improper influence 
was brought to bear on the Minister to procure these rights 
or that the Department of the Interior or the Minister were 
influenced in any way by any personal consideration in 
granting them (because there is no evidence whatever to 
establish that, nor is it urged that there was any such evi­
dence) : T draw attention to it, however, because it serves to 
throw light upon and explain some, and especially one, of the 
acts of the plaintiff subsequent to the arrangement with the 
defendant, namely, the procuring of Howard to put in 
another application for a lease after the arrangement made 
with the defendant.

The plaintiff and defendant having entered into the verbal 
arrangement, which I have set out, the plaintiff drew up a 
memorandum in writing setting forth what the defendant’s 
application for a lease of the land should contain and gave
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it in the defendant. The defendant took this memorandum Judgment, 
and, on the 25th March, 1902, wrote to the Minister of the Wetmorë, J. 
Interior applying for such lease, and in that letter closely 
followed the memorandum so prepared by the plaintiff. Along 
in June. 1902, Orders in Council were promulgated authoriz­
ing the Minister of the Interior to issue leases of school lands 
for coal mining purposes. This fact was brought to the 
knowledge of the plaintiff about the 2nd July. The plaintiff 
believing it important to send in an application for mining 
rights with respect to this land after the promulgation of the 
Order in Council so as to get ahead of other persons who 
might he disposed to apply, and that such application should 
he put in promptly, and with a view of expediting matters, 
mi the 2nd July put in an application to the Dominion Land 
Agent at Winnipeg in his own name and also procured 
Howard to wire an application to the Department of the 
Interior and to send a telegram to the Minister. This appli­
cation by Howard was like his other one put in in the plain­
tiff’s interest and for his benefit and in consequence of 
Howard's influence or supposed influence with the Minister.
There was no intention of defeating the defendant in any 
way with respect to his rights in the lease when issued, and 
on the 4th or 5th July, when the plaintiff and defendant first 
met after these applications were put in, the plaintiff in­
formed the defendant of what he had done and assured him 
that it would not in any way interfere with the understanding 
between them as to each having a half interest in the property 
in question.

At this stage the situation in the Department of the 
Interior was as follows: The order in council referred to 
had been promulgated. The Department recognized the 
[•plications for rights under it of the plaintiff, Howard and

I 1 defendant in the order which I have just stated, the plain- 
! il bv virtue of his application in August, 1900; Howard bv 
Milne of his application in May, 1901 ; and the defendant by 
mrtue of his application of 25th March, 1902. That is, if the 
p aintiff and Howard had not withdrawn their applications as
II reinafter stated, the plaintiff would have been given the first 
tportunity to lease. If he had not carried it out Howard 

" "ild have been given the next opportunity, and if he had
• anied it out then the defendant would have been given
next, and the parties would have been so dealt with in
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Judgment, accordance with the practice of the office. Affairs apparently
Wetmorê J. then got in such a position that a lease would be issued to 

the defendant provided that the plaintiff and Howard with­
drew their applications. The plaintiff apparently in some 
manner became aware of this fact through correspondence 
which had taken place between the Minister and Howard, 
which is not in evidence, and in consequence he drew up 
withdrawals in writing in favour of the defendant, one on tin* 
part of himself and one on the part of Howard. He signed 
his withdrawal and obtained Howard’s signature to the 
other, and he also prepared an assignment from the defend­
ant to himself of an undivided one-lmlf interest to all surface 
and mining rights in the section of land in question which 
might be granted to the defendant or his nominee or assignee 
by lease or otherwise to mine coal upon such land or any part 
thereof or for any other purpose when a lease or other rights 
should be granted, and containing an agreement to execute 
and deliver any further assignment or conveyance which might 
be required to vest such undivided half interest in the 
plaintiff.

Armed with these documents, the plaintiff, on 23rd Sep­
tember. 1902, went to Hat Portage, where the defendant re­
sided, and met him there, and informed him that the lease 
would issue to him at once according to the information that 
lie had got from Howard, that be bad brought down the 
withdrawals of Howard and himself, and that be had brought 
down a short form of assignment for him to execute and 
showed this document to him. The defendant read it and 
said it was all right, but thought it would bo better for him 
not to execute any formal transfer until the lease actually 
issued: lie stated that the plaintiff's rights were fully pro­
tected bv the correspondence between them, and said that as 
soon as the lease was issued lie would execute a transfer or 
assignment to the plaintiff of his half interest in the property, 
and upon his giving this promise the plaintiff delivered to 
him the withdrawals by himself and Howard. All these facts 
arc established by the testimony of the plaintiff and Mr. 
Turriff, the Dominion Land Commissioner, and are uncon- 
tradieted. Therefore there was a clear verbal understanding 
and agreement between the parties to this action that the 
lease or license for coal mining rights with respect to this 
land was to be obtained by the defendant for the joint benefit
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uf himself and the plaintiff, and when obtained that they Judgment, 
were to operate the property and coal mines in partnership Wetmoie, J. 
and that each was to have an undivided half interest in the 
rights acquired and in the partnership, and also that when 
the lease was issued to the defendant he was to hold it and 
the rights under it as trustee for the plaintiff as to one undi­
vided half thereof.

The question is whether, notwithstanding this clear un­
derstanding and agreement, the plaintiff has acquired rights 
which can he enforced against the defendant in this Court.
For the purpose of reaching a conclusion as to that I must 
refer to other facts which are established by the evidence.
In the first place it was required that the semi-annual rent to 
he reserved by virtue of the proposed lease should he paid in 
advance, and upon this being intimated by the defendant to 
the plaintiff in writing the plaintiff recommended the defend­
ant also hv writing to pay it, to let him (the plaintiff) know 
thr amount and he would send him his half. The defendant 
wrote to the plaintiff acknowledging the receipt of that letter, 
and stated therein that he would send the ground rent to (he 
department by the then “to-morrow’s mail.” Again, on the 
■ 'ill September, the plaintiff wrote the defendant requesting 
mi to let him know the amount of the ground rent he had 
'- nt to Ottawa and stating that he would send him his half.
1 'ii the 21st September the defendant wrote to the plaintiff 

lling him that he had sent the ground rent payable semi- 
nmially in advance amounting to $90. On the 20th October 

' plaintiff wrote the defendant and enclosed to him a draft 
$48, being one-half of the rent which the defendant had 

sent to Ottawa on the property in question. And on the 
ml October the defendant wrote the plaintiff acknowledging 

receipt of this draft and stating that $48 would probably 
more than the plaintiff would be required to pay and 

■aid be returned to him when the lease was issued. In order 
make it clear what the defendant meant by stating that 
' would probably be more than the plaintiff would be re- 

•d to pay and that it would be returned to him when the 
-i was issued, I draw attention to the lease, by which it will 
•bserved that the annual rent reserved is $186.33. The 
i-annual rent, therefore, was $93.17, and the half of which 

•1 be $46.58. And the defendant intended by this letter 
«•mise that the difference between the $48 so remitted and



230
Judgment. 

Wetmore, J.

TERRITORIES LAW REPORTS. [VOL.

the actual half of the semi-annual rent payable would he 
returned to the plaintiff. The defendant therefore accepted 
the $48 as representing one-half of the semi-annual rent 
advanced by him on account of the prospective lease. A lease 
of the property and coal mining rights therein was issued by 
the Crown to the defendant, dated 14th November, 11)0*2. It 
does not appear under the evidence clearly when this lease 
reached the defendant. I should judge, from the correspond­
ence between the parties to the suit, that it was after the 26th 
November, as the'defendant wrote the plaintiff on that date 
that he had not received it. Down to the time of the defend­
ant receiving this lease he corresponded with the plaintiff as 
he had all along done, apparently recognizing the plaintiff's 
rights according to the understanding between them. At any 
rate I can discover nothing to the contrary until the defend­
ant’s letter to the plaintiff of 16th January, 1903. Then for 
the first time, so far as the evidence discloses, he intimated 
that he did not consider that the plaintiff had any interest in 
the lease or the rights granted under it. and also intimated 
that there were other persons interested therein and that all 
he considered the plaintiff entitled to was a money considera­
tion for his services. And he entirely repudiated the
understanding and arrangement he had made with the plain­
tiff and denied that lie had any rights or was in any way 
interested in the lease or the property or rights and privileges 
given under it.

There can he no doubt as to the plaintiffs rights from a 
conscientious standpoint, and that the defendant had acted 
most dishonourably. That, however, will not necessarily en­
title the plaintiff to relief. 1 find, as a matter of fact, that 
the defendant led the plaintiff along letting him believe that 
he would have an interest in the lease and mining privileges 
when issued: that he deliberately anl purposely concealed 
from the plaintiff the fact (if it was a fact) that other persons 
were interested in the proposed lease and privileges, and that 
he did this with intent to deceive the plaintiff, and when the 
lease was issued and his purpose served he repudiated the 
plaintiff’s rights, and in so doing T find and hold that he 
acted fraudulently.

I am of opinion that the plaintiff is entitled to a declara­
tory decree that he is beneficially interested in the lease in 
question and the leasehold premises to the extent of an undi-

1
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vidl'd half share or interest therein, and that the defendant is 
a trustee for the plaintiff for such one-half share or interest.

It is claimed that the plaintiff has no right to such a 
decree, because the 7th section of the Statute of Frauds (29 
Car. II. c. 3) has not been complied with. 1 am of opinion, 
however, and hold that the creation of the trust is sufficiently 
manifested and proved by letters of the defendant forming 
part of the lengthy correspondence between him and the 
plaintiff and put in evidence. In reading these letters one 
cannot avoid the conclusion that through the whole of them 
down to the letter of the 16th January, 1903, before referred 
to, the idea is manifested on the part of the defendant that 
the plaintiff is interested in the procuring of the proposed 
lease, not merely as a person who is working for the defendant 
in the expectation of being paid for bis services, but as one 
who is jointly with tlie defendant beneficially interested in 
the lease and the rights and privileges granted under it, and 
the idea is also manifested that such beneficial interest of 
the plaintiff is to be a one-half interest. I do not propose to 
embody in this judgment the whole of these letters, ft will 
be sufficient to draw attention to some of them. In the first 
place, as hereinbefore stated, the application for the mining 
rights of the 25th March, 1902, put in by the defendant was 
practically written at the dictation of the plaintiff. The de­
fendant’s letter to the plaintiff of the 26th May, 1902, in 
which he writes, “ 1 wrote the second letter to Mr. Sifton as 
you directed in yours of May 9th. I am expecting every day 
to hear from him : he will surely write something before long 
now, and I will surely advise you on receipt of his reply 
and that of 12th June, 1902, in which he writes, “ Enclosed 
please find letter from Secretary of Interior. Will you kindly 
return it to me, it looks alright,” give a strong impression that 
they were letters written bv one party beneficially interested 
in the subject matter to another interested in like manner. 
I refer to these two letters as samples; there are many others 
giving the same impression. I now refer to the defendant’s 
letter to the plaintiff of the 24th September, 1902, in which 
lie writes, “ There is a man went to Ottawa that I instructed 
to look after our coal lands,” and “I know enough about the 
deal now to know that now is the time for us to act promptly.” 
I refer also to the letters I have hereinbefore mentioned as 
passing between the parties with respect to the ground rent, 
and especially the letter of the defendant acknowledging the

Judgment. 
Wetii ore, J.
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JmigHH-nt. receipt of $18 as representing half the ground rent which the 
Wetmore, J defendant had paid. This is important as manifesting that 

the plaintiff’s interest in the proposed lease and rights was to 
be one-half. 1 again, however, refer to the defendant’s letter 
of 21st September, in which I find the following: “My in­
formation has been from the start that we can succeed in 
obtaining a lease, hut if the records were cleared voluntarily 
action could be taken almost at once,” and “ There are strong 
men nibbling at this coal land already, and I have known all 
along that too much red tape and long delay wasn't what 
you nod I wanted." The plaintiff wrote the defendant a letter 
on the 13th October, 100*2, in which he proposed that thev 
should both go over the land and decide upon the best point 
to make an entry, which the defendant replied to on the 16th 
of that month, in which he writes : “There is a Mr. Smalle 
here who has had considerable experience in the mining of 
soft coal in Nova Scotia . . . would it not he a good idea 
to bring him along as no doubt he could give us a good deal 
of information one way and another.” The plaintiff had also 
in his letter of the 13th October referred to a shortage of cars, 
which apparently had been brought under his notice by a 
letter of the defendant not in evidence, and he expressed the 
opinion in his letter of 13th that that was a matter which 
would not trouble them at that time. The defendant in his 
letter of Kith October also writes : “ About the shortage of 
cars, etc., that is a matter as you say can lie dealt with later 
on, and does not interfere in any way with our work of getting 
the various openings prepared and opened up. This I believe 
as you do, in any event, should be commenced with and com­
pleted as soon as possible, but there arc some other things to 
he considered which you are not fully aware of, and while 
/ propose to protect you it is best for us (not) to make too 
much of a stir before the lease has actually issued.” T have 
put the “not” in brackets, as no doubt it was a clerical error 
to have omitted it in the original. Again, he writes on 18th 
October: “ As I wrote you some time ago, I do not think we 
had better make too much of a stir just now.”

These letters amount to a compliance with the provisions 
of the 7th section of the Statute of Frauds, and bring this 
case within the ratio decidendi of Forster v. Hale,1 and entitle 
the plaintiff to the declaratory decree which T have mentioned.

Judy in rut for plaintiff.



REX V. OLLIE NUGENT. 233

HEX V. OLLIE NUGENT.

Criminal law—Liquor License Ordinance—Stated ease.

The defendant was convicted by a Justice of the Peace at Moosomin 
of unlawfully keeping liquor for the purpose of sale, barter or traffic 
without the license therefor, by law required, and was committed to 
the gaol nt Prince Albert. She appealed agarnst this conviction 
by way of a case stated under s. 900 of the Criminal Code, 1892. 
Six objections were taken to the conviction, of which, however, four 
only were argued before the Judge, viz. : That there was no evidence 
to support the charge ; that inadmissible evidence was received 
contrary to the objection of the defendant’s counsel ; that the 
justice exceeded his jurisdiction in committing the defendant to 
gaol nt Prince Albert, and that the penalty imposed was excessive.

Held, that the evidence disclosing the presence in lue defendant’s house 
of glasses containing beer, and also bottles containing other liquor, 
as well ns empty bottles, empty glasses and a corkscrew, a prima 
facie case was raised under the Ordinance, and this not being 
rebutted by the accused, there was evidence sufficient to support 
the charge.

That, although inadmissible evidence was received it was immaterial, 
because there was ample evidence apart from that to support the 
charge, and it was not shewn that such improper evidence had 
influenced the Justice's mind in any way:

That there was no statutory provision tint a justice, in committing 
to gaol, should commit to any particular gaol, and that therefore 
the Justice had jurisdiction to commit the accused to the Prince 
Albert gaol.

As to the last objection above mentioned, the defendant's counsel 
stated that the points he wished to take were that the costs imposed 
were excessive, and that there was a variance between the minute 
of adjudication and the conviction.

Held, on the evidence, that the costs were not excessive, and that, 
as tin- objection to the variance between the minute of adjudication 
and the conviction had not been raised before the Justice, it could 
not be raised before the Judge.

[Wktmork, J„ !,th November, 100't.]

■/. T. Brown, for the Grown. Argument.

K. .1. C. NcLorg, for the defendant.

Wktmork, J.—This is a stated case under section 900 judgment, 
of the Criminal Code at the instance of the defendant. The 
defendant was convicted before J. A. McGihbon, Esquire,
•Listice of the Peace, for that she on or about the first day of 
•Inly last nt or near Moosomin in the North-West Territories 
did unlawfully keep liquor for the purpose of sale, barter 
and traffic without a license therefor by law required.

Six objections were taken to the conviction.
The first one was abandoned at the argument.
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Judgment. The third ground of objection was too general and I re-
Wetmore, j. fused to allow it to be dealt with.

The second ground of objection was that there was no 
evidence whatever to support the charge. The charge was 
laid under section 81 of “The Liquor 'license Ordinance.” 
(Consolidated Statutes, cap. 80), which provides that “ No 
person shall sell by wholesale or by retail, or shall keep or 
have in any house or other place whatsoever any liquor for 
the purpose of selling, bartering or trading therein without 
having first obtained a license authorizing him so to do.” 
Staff-Sergeant Hooper, who is the informant, was called as 
a witness : he swore that he was in the house occupied by the 
defendant on the night of the 1st July about eleven o'clock, 
and in one of the rooms lie found two men sitting, and that in 
the room in which they were sitting he found under the sofa 
four glasses on a salver of the kind which are generally seen 
in a bar-room, two of these glasses containing a small quantity 
of beer, and two containing a liquid resembling soda water. 
In the lied room he found a flask of brandy in a commode, 
and nine bottles of beer, and in the kitchen he found a bottle 
containing a liquid marked “ Port/’ and two empty beer 
bottles were also found in the kitchen, and another bottle 
containing a small quantity of an unknown liquid. Tie also 
found two glasses in the kitchen containing a small quantity 
of beer. Constable Fox well was also sworn, and stated that 
he saw a corkscrew on the table in the kitchen, which the 
defendant took up and flung into a drawer, and blew the light 
out. The constable lit the lamp, and while he was lighting 
it told the accused that he wanted the corkscrew, and she 
said it was a tin-ojiener: lie then went to the drawer and 
took the corkscrew out : it had a cork in it. No evidence was 
called on the part of the defendant, and this testimony was 
uncontradicted. Section 114 of The Ordinance provides 
that : “ Any house, shop, room or other place in which it is 
proved that there exists a bar, counter, beer-pumps, kegs, 
jars, decanters, tumblers, glasses or anv other appliances or 
preparations similar to those usually found in hotels or 
shops where liquors are accustomed to la» sold or trafficked in 
shall he deemed to be the place in which liquors are kept or 
had for the purpose of being sold, bartered or traded in in 
contravention of section 81 of this Ordinance unless the con­
trary is proved by the defendant in any prosecution. And
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the occupant of such house, shop, room or other place shall be Judgment, 
taken to be the person who has or keeps therein such liquors Wetmore, J. 
for sale, traffic or barter therein.*’ It was conceded at the 
argument by counsel for the defendant that in construing 
section 114 it was not necessary in order to fill the section 
that all the articles specifically mentioned in it should he 
found in the house, shop, room or other place, and, if that is 
so, it follows as a matter of course that if any of these 
articles are found in such house, shop, room or other place 
the requirements of the section are filled and a prima facie 
case is established against the occupant of the house, shop, 
room or other place, and the burden is then cast upon such 
occupant to prove that an offence was not committed. I am 
unable to perceive how the provisions of this section can he 
got over. The evidence of the sergeant and constable dis­
tinctly proves that glasses, a corkscrew, glasses with beer in 
them, and other bottles were found there. It may possibly 
be that any person who is perhaps too active and desirous of 
making a name for himself as an efficient officer might avail 
himself of this section to annoy a person, but T think the 
intention of the Legislature is clear. We all know that parties 
who contravene a law of this sort arc very skilful in devices 
to evade it and to conceal their operations. The Legislature 
in order to overcome these devices has chosen to make pro­
vision for throwing the burden of proof on the parties 
charged. Possibly from a broad, standpoint the provision may 
be an unwise one but, whether it is or not, it is not for me to 
make the law. 1 must administer it, and the section to me is 
perfectly clear, and I think there was abundant evidence to 
establish a prima facie case against the defendant and so cast 
ui)on her the onus of breaking it down. The learned counsel 
for the defendant laid great stress upon the word “exists” 
which is in the section. He seemed to endeavour to impress 
me with the idea that the mere fact that something of the 
character mentioned in the section happens to be in the 
house, does not make it “exist” there. T am unable to ap­
preciate the argument. T find by reference to the diction­
ary that one of the meanings of the word “ exist” is “to 
be,” and I therefore am of opinion that if these things are 
found in the house or room they exist there within the mean­
ing of the section. I think therefore that there is nothing in 
this objection.
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.ludgim-nt. The next ground of objection which was pressed was that
Wftniorf, .1. inadmissible testimony was received contrary to the objec­

tion of the defendant’s counsel. When Staff-Sergeant. 
Hooper was on the stand he mentioned the names of several 
persons who were at the house while he was there, and he 
stated that some of these persons were charged before a 
Justice of the Peace as being inmates of a disorderly house 
and pleaded guilty thereto. This was the evidence objected to. 
There is no doubt that this evidence was improperly re­
ceived, it could not be evidence against the defendant. She 
was no party to the plea and could not lie bound by state­
ments of these men made behind her back : hut I am of 
opinion that the reception of this testimony cannot vitiate 
the conviction, because there is ample evidence outside that 
to warrant the conviction. If the defendant had been called 
or had procured testimony which tended to show that she 
was not guilty of the offence and so attacked the prima facie 
case which was established against her. I might have come to 
the conclusion that this testimony would he fatal to the con­
viction. It might in such case have influenced the mind of 
the justice, but in the absence of any testimony of the sort 
on behalf of the defendant, and with the evidence which I 
have referred to before before him, lie could not avoid con­
victing under section 114.

The next objection is that the magistrate had no juris­
diction to order the imprisonment of the defendant in Prince 
Albert gaol. The conviction adjudged that in default of the 
payment of the fine which was imposed and costs, that the 
defendant should be imprisoned in the common gaol at Prince 
Albert for four months. It was contended for the defendant 
that the justice was hound to commit to the nearest prison, 
and that he had no jurisdiction to commit her to the Prince 
Albert gaol, which is far away. It was stated that it was 
provided in '* The North-West Territories Art,'’ or some 
statutory law, that in cases of commitment to prison on a 
conviction by the Justice that the parties should he commit­
ted to the nearest gaol. T have looked through “ The North- 
West Territories Act ” and through *'The Criminal Code,” 
and I can find no such provision. I find by paragraph % of 
section 955 of the Code that “ Everybody who is sentenced to 
imprisonment for a term less than two years shall, if no 
other place is expressly mentioned, lie sentenced to imprison-
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nient in the common gaol of the district, county or place in Judgment, 
which the sentence is pronounced, or if there is no common Wetmore, j. 
gaol there then in that common gaol which is nearest to such 
locality or in some lawful prison or place of confinement, 
other than a penitentiary, in which the sentence of imprison­
ment may be lawfully executed.” While there are three 
Provisional Districts in the North-West Territories and 
several Judicial Districts, the gaols in the Territories are not 
the gaols of anyone of these districts, and there are several 
gaols, but they are all gaols of the Territories, not of a par­
ticular district. Section 78 of The North-West Territories 
Act ” provides that imprisonment for any term not less than 
two years may Ik* made in any gaol in the Territories. So far 
as what are called “ long term prisoners” are concerned there­
fore they may be sent to any such gaol no matter where it is 
situated. Section 80 of that Act, as it was originally passed, 
provided : “ That the Governor-in-Council might cause to he 
erected in any part or parts of the Territories any building or 
buildings or enclosure or enclosures for the purpose of a peni­
tentiary, gaol or lock-up for the confinement of prisoners 
charged with the commission of any offence or sentenced to 
any punishment therein, and confinement or imprisonment 
therein shall be held lawful and valid whether under sentence 
of imprisonment in the penitentiary, gaol or other place of 
confinement.” Under that section and prior to the passing 
of 54 and 55 Vic., ch. 22 (1891), a gaol was erected in the 
Territories. This section, however, was repealed by section 14 
of the last mentioned Act, and it was therein provided that 
‘ The Governor-in-Council may from time to time direct 
that any building or buildings or any part thereof or any 
enclosure or enclosures in any part or parts of. the Ter­
ritories shall he a gaol or lock-up for the confinement of 
prisoners charged with the commission of any offeroe or 
sentenced to any punishment or confinement therein, and con­
finement therein shall he held lawful and valid whether 
such prisoners are detained for trial or under sentence of 
imprisonment in a penitentiary, gaol or other place of confine­
ment.” The Prince Albert gaol was directed by the Oover- 
nor-in-Council to he a gaol ; otlier places, such as the cells 
constructed in the courthouse at Moosomin and those con­
structed in the courthouse at Wolseley, have been likewise 
declared gaols. But it will he observed that under the sec-
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Judgment. 

Wetmore, J.

t ion of the Act of 1891 there is no provision that a person 
committed to prison shall be sent to anv particular gaol; 
the provision is general, that confinement in any place so 
directed to he a gaol shall lie lawful and valid. As a matter 
of fact, while I am not aware that there is any order in 
( ouneil upon the subject, the Department of Justice has 
requested that female prisoners he committed to the Prince 
Albert gaol, because there are conveniences for keeping them 
there, and there are no such conveniences in the other gaols.
I see nothing in the law to prevent that request being acted 
upon, nor can T find anything which would prevent a Judge 
or Justice of the Peace committing a person who is subject to 
commitment to any place declared to he a gaol by the Gover- 
nor-in-Couneil under the section of the law which T have 
referred to.

The only remaining objection is that the penalty imposed 
is excessive. The counsel for the defendant stated that the 
real point which he desired to raise is not clearly expressed 
by this objection. The points which he argued and which he 
wished to raise were : first, that the costs awarded were ex­
cessive ; and second, that there is a variance in so far ns the 
costs are concerned between the minute of conviction made by 
the Justice and the conviction. By the minute of conviction 
the defendant was adjudged to pay $5.45 costs, and the con­
viction awards $4.40. 1 have nothing before me to establish 
that either one of these sums is excessive. So far as the 
defendant’s other objection is concerned, namely, the variance 
between the minute and conviction, 1 am of opinion that the 
defendant is not in a position to set up that ground under 
the objection taken. Section 900 of the Criminal ('ode evi­
dently contemplates that the objections to lie argued upon a 
special case must be taken before the magistrate, because 
paragraph 2 of that section provides that the person ag­
grieved who desires to question the conviction or other pro­
ceeding is to apply to the justice to state and sign a case 
setting forth among other things the grounds on which the 
proceeding is questioned. Buie 35 of the Supreme Court 
provides that the Justice among other thing* in stating his 
case is to set forth the grounds upon which the proceeding is 
questioned, and paragraph 7 of section 900 of the Code pro­
vides that the Court to which a case is transmitted shall hear 
and determine the question or questions of law arising
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thereon. Now, that cannot mean some other questions of law 
which have never been submitted by the magistrate at all, 
and not set forth in the stated ease. No person reading this 
ground that “the penalty imposed is excessive ” would ever 
dream that it was intended to set up under it that there was 
a variance between the minute and the conviction.

The appeal, therefore, in this case fails, and the convic­
tion must be affirmed with costs.

The clerk will tax the respondent’s costs of this appeal, 
and. when taxed, 1 will pass the order.

Conviction affirmed.

REX v. OLLTE NUGENT (No. 2).

Criminal lair •— Quashiii;/ conviction ■— Conta.

Ii is proper to award costs in quashing convictions on cases stated by 
justices, even when the prosecutor is a member of the police prose- 
cuting in the discharge of his duty.

[Wet.work, J., 18th November, 190i.]

This was an appeal by way of stated case on behalf of 
defendant from a summary conviction by a Justice whereby 
the defendant was convicted for keeping a house of ill-fame.

J. '/’. Jirou n, for the Crown.
E. A. C. McLorg, for the defendant.

Wktmore, J.—This is a conviction against the defend­
ant for keeping a house of ill-fame. The counsel for the 
prosecutor conceded that the conviction was bad. It is not, 
therefore, necessary for me to enquire further into the mat­
ter. He contended, however, that no costs should be awarded 
under the circumstances of this case, because the prosecutor 
"»* Ktaff-.Sergeant Hooper of the North-West Mounted. 
Police, who was prosecuting in the discharge of his duty ; that 
t,! awn rad costs against him, under such circumstances, would 
tend to make the force lax in prosecuting offenders for 
offences punishable by summary conviction wherein costs 
might be awarded. The objection struck me with consider­
able force, but at the same time T feel that T am bound by

Judgment. 
Wetnnre, J.

Statement.

Argument.

Judgment.
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precedents. In Venables v. Hardman,l and Nicholls v. 
Hall? and Copley v. Burton? convictions were quashed and 
the prosecutors were ordered to pay the costs. These cases 
were all decided on cases stated by Justices. In the last 
two mentioned cases, Nicholls v. Hall2 and Copley v. Bur­
ton? the prosecution was laid by members of the police 
force; in Nicholls v. Hall2 by an inspector, and in Copley v. 
Burton3 by a sergeant of the police. On the application for 
costs, in Copley v. Burton? Willes, J.,lays down the following:

We desire to be distinctly understood that the burden of 
proof is on the prosecution, and that in future in quashing 
convictions in these cases we shall do so with costs.” I can 
find no case laying down a different rule.

This conviction, therefore, must he quashed, and with 
costs to be paid by the prosecutor, Henry Charles Lewis 
Hooper. The clerk will tax the costs, and upon the taxa­
tion being submitted to me T will pass the order.

Conviction quashed with costs.

DAVIES v. THE CANADIAN AMERICAN COAL & 
COKE COMPANY LIMITED.

.1 faster and servant — Injury tit servant from explosion in defendants' 
mine — Negligence Contributing negligence—Breach of statu­
tory obligations — Evidence — Findings of jury — Costs.

The plaintiff, n miner in tile employ of the defendant, was injured 
by nn explosion in the defendants’ mine, and sued to recover dam­
ages. The jury found that the plaintiff’s injury was caused by 
the defendants’ negligence, and that the plaintiff was not guilty 
of contributory negligence, and they assessed the damages at $1,500.

On appeal, held, that there was evidence to support the jury’s finding 
that the defendants were guilty of negligence, hut the jury's finding 
that the plaintiff was not guilty of contributory negligence was 
unsupported by the evidence, and must be reversed.

Held, further, that there had been a mis-di reel ion to the jury by the 
trial Judge in instructing the jury that the question of contributory 
negligence only arose in case the jury found that the company had 
carried out their statutory obligations and their <*ommon law duties.

Held, further, that there should he a new trial on the ground of 
improper admission of evidence, such evidence consisting in a policy 
of insurance whereby the defendants were insured against loss to 
the earn of $1,600.

Judgment of Sifton, O.J.. set aside, with costs, and new trial ordered.
[Court en banc, IStli -lune, 100). and 20th January. 1005.']

' i K. & K. 7!>: 28 F* J. M. <’. 33; 4 Jur. (N.R.) 1108
M2 !.. J. M. r. 105; !.. It. 8 (’. P Ü22: 28 !.. T. 47ft; 21 W.

R. 570.
!.. .1. M. <\ 111 ; L. It. A C P. 480; 22 L. T. 888.
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Appeal by the defendant from the judgment at trial of statement. 
Sifton, C.J., sitting with a jury. The appeal was heard 
by Wktmork, Scott, 1*11 en deroast, and Newlaxds, JJ.

E. /'. McNeill and T. 11. Martin, for defendants, appel- Aigument. 
lants.

R. B. Bennett and C. F. Harris, for plaintiff, respondent.

The judgment of the Court was delivered by
[20th January, 1905.]

Wktmore, J.—The plaintiff was a miner in the employ of Judgment, 
the defendants, who carried on and operated coal mines at 
Frank in the North-West Territories. On the 28th September,
11102, he was ordered by Morris, the defendant's manager at 
Frank, to enter the mine for the purpose of executing some 
work in connection with mining. He entered the mine accord­
ingly with two companions, one Haines and one Clarke.
They proceeded to the immediate vicinity of the place where 
they were ordered to work, each of these men carrying a 
naked light, and Haines having a safety lamp which was not 
lighted. They encountered explosive gas, which was ignited, 
and an explosion occurred whereby Haines and Clarke were 
killed and the plaintiff suffered personal injury for which he 
brings this action. The case was tried before the Chief 
Justice and a jury, who found a verdict for the plaintiff for 
*1.500 damages, from which the defendants appeal.

Four questions were submitted to the jury by the learned 
trial Judge, which are as follows: 1st, Was the injury to the 
plaintiff, David Davies, caused bv any negligence of the 
defendant company? 2nd, Or was it caused by his own 
negligence and want of proper care and caution? 3rd, If 
you find that the injury was caused by the negligence of the 
defendants, wherein did such negligence consist ? 4th, At 
what sum do you assess the damages to the plaintiff?

The jury answered the first question in the affirmative, 
the second in the negative, and in answer to the third they 
found that the negligence consisted : (1) in insufficient 
ventilation, and (2) that the evidence produced showed in­
efficient coal in chute 84 to stop leakage : and they assessed 

'lie damages at *1,500. Roth answers to the third question 
were in the direction that the defendants’ negligence con­
ned of insufficient or improper ventilation.

VOL. VII. T. L. REPTS.—10
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Judgment. It was set up on behalf of the appellant that there was no 
Wetîmw, J. case to go to the jury, and a non-suit was moved for at the 

end of the plaintiffs case, also at the close of the whole 
case.

In view of the findings of the jury, 1 am of opinion that 
this Court is only concerned in the question of whether there 
was sufficient evidence to go to the jury upon the question 
of improper or insufficient ventilation. All the authorities 
point in the direction that in order to maintain an action 
where the omission to carry out statutory provisions of this 
nature is concerned it must he proved that the accident 
occasioning the injury was brought about by the omission to 
carry out the particular statutory provision, and was the 
proximate result thereof. Tt is not necessary to cite any 
other authority for this proposition than The Canadian 
Coloured Cotton Mills v. Kerivin.1

The jury having answered the questions in the manner 
stated made no finding whether any omission of the statu­
tory provisions other than that of want of proper ventila­
tion occasioned the accident or that it was the proximate 
result of such omission, and both of these questions were for 
the jury. I will, therefore, simply deal with the question 
whether there was sufficient evidence to warrant the jury in 
coming to the conclusion that there was negligence on the 
part of the company at common law in respect to ventila­
tion or whether the improper ventilation was in consequence 
of the omission to carry out the statutory provision as to 
ventilation. 1 am of the opinion that there was evidence 
which would warrant the jury in coming to the conclusion 
that the improper ventilation was due to the negligence of the 
company, and also to its omission to carry out its statutory 
obligations.

[The learned Judge here referred to the evidence.]
But it is urged on behalf of the defendants that the plain 

tiff was guilty of contributory negligence which was the 
proximate cause of the accident, that is. if it had not been 
for his own carelessness and recklessness with a full know­
ledge of the danger, the accident never would have occurred.

The question of contributory negligence was one for the 
jury and they have found by their answer to the second ques-

29 S. C. R. 478.
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tion in effect that the plaintiff was not guilty of any con- Judgment, 
tributory negligence. I am of opinion that this finding is Wetmore, j. 
so wholly at variance with the weight of evidence and the 
testimony of the plaintiff himself that their answer to that 
question is most unsatisfactory, that their answer ought to 
have been the other way, and that consequently the verdict 
should have been entered for the defendants upon the ques­
tion of contributory negligence, and, that, therefore, the 
verdict must l>e set aside and a new trial granted. . . .

It was urged on behalf of the plaintiff that the defendants 
having been guilty of a breach of the statutory obligation 
Hint they must take the consequences in any event of the 
omission, and the fact that the plaintiff was aware of the 
danger was no answer to the plaintiff’s right to recover, and 
that the maxim volenti non fit injuria did not apply. A 
number of cases were cited for this proposition : Baddekey v.
Earl Granville,2 Grant v. The Acadia Coal Company,3 and 
Smith v. Baker.* Now none of these cases lay down the rule 
that the maxim of volenti non fit injuria does not apply to 
any case where the accident is brought about bv the omission 
to perform a statutory duty. It merely lavs down the rule 
that instances may arise of omission where the maxim would 
not apply. For instance, in the case of Grant v. The 
A radia ('oal Company,3 the defendants had employed compe­
tent officials for the superintendence of the mine, and re­
quired that the statutory regulations be observed. They were 
not observed through the company’s employees not doing 
what they were instructed to do and the company sought to 
escape liability by reason of that. The Court held that that 
was no defence, that they were hound to perform their 
statutory obligations, and, I should judge from the judg­
ment of the Judges holding that, that it was urged on the 
Dart of the defendant that, being aware of the defects, it was 
incumbent upon the plaintiff to leave the company’s employ, 
and. if he did not do so, the maxim in question applied. The 
Court simply held that it did not apply in such a case. Then 
in Smith v. Baker* the plaintiff was engaged in an employ­
ment, not in itself dangerous, but he was exposed to danger

ii.l IfjV’SM B fl°1 ' 19 9' B ,X 423: 37 L* T' 208 : 36 W R'
' 32 S. ( \ if 427.

325 : °° L Jl 9 n 09,1 : M I* T 44)7: 40 W. R.
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arising from an operation in another department over which 
he had no control, the danger being created or enhanced by 
the negligence of the employer. As a matter of fact the 
other operation in which the danger consisted was that 
stones were being slung over the heads of the workmen 
engaged in the work in which the plaintiff was engaged, and 
he was aware of that danger, and he, with the other work­
men. when stones were being slung would occasionally run 
away to escape the danger. It was contended there, as in 
Grant v. The .1 radin Coal Company,* that the plaintiff was 
aware of the danger and that he should not continue in the 
employ, and the maxim applied; but the Court held that it 
did not apply in that ease.

I can find no ease such as the present where the plain­
tiff himself, being aware of the specific danger, deliberately 
and recklessly—if I may use the expression—walked into it 
himself, and was the proximate cause of the accident hap­
pening, in which it was held that the maxim did not apply. 
In my judgment, it was such contributory negligence that 
the jury ought to have found that and given a verdict for the 
defendants.

1 am also of the opinion that the defendants are entitled 
to a new trial upon the ground of misdirection by the trial 
Judge. In charging the jury upon the question of contri­
butory negligence, lie instructed them: “ It is practically for 
you to decide . . • as to whether the company in this 
particular case exercised the precautions that they should 
have exercised in the carrying out of the statute and in the 
carrying out of those principles of common law for the pur­
poses of properly protecting their workmen, and provided 
you find Hint they did carry out these provisions, and 
not with stun din y tlirir carrying out of those provisions an 
accident occurred, then it is also for you to consider whether 
the plaintiff in this case had such a knowledge of all the 
circumstances as laid on him the duty that he should have 
himself guarded his life or guarded himself from entering 
into danger on that particular Sunday night. Whether he, 
with the knowledge that he had, was guilty of such < 
negligence in going there; because, if he was, then he did not 
exercise the care that an ordinary miner, not a man who was 
there as a stranger, or a new man, lmt an ordinary miner 
gives.” 1 am of opinion that this direction was erroneous,

69
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in the first place because the jury was instructed, it seems to 
me. practically and in effect that the question of contribu­
tory negligence only arose in case the jury found that the 
company did carry out their statutory obligations and their 
common law duties. All T wish to sav to tliât is that if the 
company had carried out their statutory obligation-» and 
common law duties there would be no right of action against 
them at all, and there would be no necessity in such a case 
to enter into the question ofcontributory negligence. The 
question of contributory negligence only arises when negli­
gence or the omission of some statutory duty arises on the 
part of the defendants, and if contributory negligence exi«ts 
that affords a matter of defence, notwithstanding the ori­
ginal negligence or want of duty on the part of the defend­
ants.

Then I think the learned Judge also erred in using the ex­
pression “ culpable negligence.” leaving it to the jury whether 
lie was guilty of such culpable negligence in going there. I 
think that was a word which was calculated to mislead the 
jury in giving them an impression that the negligence might 
not amount to contributory negligence if in the mind of the 
jury it was not culpable. This is a strong expression to use, 
and the jury, it seems to me, might not understand that the 
negligence required was either in commission or omission of 
an act which the plaintiff ns a prudent man of ordinary 
knowledge of the matter would not or ought not to have 
committed or omitted.

1 am also of the opinion that there must be a new trial 
upon the ground of the improper admission of the policy of 
insurance. That evidence had, in point of law, no material 
bearing on the case at all, and was to my mind clearly in­
admissible. It was urged, however, that the admission of 
this testimony ought not to be a ground of granting a new 
trial because it could not have affected the minds of the jury. 
1 am of the opinion that this testimony was calculated to 
affect the minds of the jury in rendering a verdict in this 
case, and I cannot help but come to the conclusion hat it 
was pressed in on the part of the plaintiff with the hope that 

would have such effect. T have too great respect for the 
legal knowledge of both the counsel for the plaintiff to be­
lieve that they were not aware that this evidence was not 
admissible, and T cannot conceive, with such knowledge,

Judgment. 

Wetniure, .1
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that such testimony would have been pressed in unless they 
felt that it would likely have some effect ; and it is rather a 
coincidence, in my mind, that the verdict of the jury was 
for $1,500, just the amount limited for which the insur­
ance company would be liable in respect to injuries or death 
to one person. And the fact that the jury were influenced 
by this policy in reaching that amount is further impressed 
upon me by the fact that under the evidence I am disposed to 
think the damages rendered are excessive. It is just a case, 
it seems to me, where a jury would be likely to sav: ‘A 
verdict against the company is not going to he a serious 
matter to them because they are protected by a policy of 
insurance effected with a company who are paid for taking 
the risk.”

For all these grounds, I am of opinion that the verdict 
should be set aside and a new trial ordered, and I am of 
opinion that the plaintiff should be ordered to pay the costs 
of this appeal. I do not know that I would be disposed to 
make this order ns to costs if the new trial merely went 
upon the ground that the jury found on the question of con­
tributory negligence, against the weight of evidence, or on 
the ground of misdirection of the trial Judge, hut I do think 
that when the counsel press in evidence of the character to 
which T have referred, thereby driving the party against 
whom it is pressed in to apply to the Court for a new trial, 
their client has got to take the consequences of their so doing.

Appeal allott ed with cost*, and new trial ordered

ULMER v. ADOLF.

Arbitration — .1 ward — Common lair — Prairie fire.

The Arbitration Ordinance, C. O. 1808. o. 35. governs submissions in 
writing only, and there may be n valid submission by parol at 
common law altogether outside of that Ordinance.

Comments on the Prairie Fires Ordinance, C. O. 1808, c. 87.
[Wetmore. J., 9th July, 190).']

This was an action for damages for the burning of the 
plaintiff’s separator resulting from a fire started by the de­
fendant in alleged violation of the Prairie Firm Ordinance, 
C. O. 1808, c. 87.
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The statement of claim also alleged a parol submission to 
arbitration and sought to enforce a parol award made thereon.

The facts arc fully set forth in the judgment.
Levi Thomson, for the plaintiff.
B. P. Richardson, for the defendant.

Wetmorb. J.—The evidence discloses to my entire satis­
faction that the defendant was, in view of the direction 
in which the wind was blowing and the situation of the 
plaintiff’s separator, guilty of gross negligence at common 
law in setting fire to the weeds and inflammable matter on his 
land, which caused the fire whereby the plaintiff’s separator 
was burned, and that he is liable to the plaintiff for the 
damage caused thereby, namely, the destruction of his sepa­
rator. The difficulty I experience is that the plaintiff has, by 
his statement of claim, based his original right to hold the 
defendant liable upon alleged infringements or breaches by 
him of " The Prairie Fires Ordinance/’* I have, to say the 
least, very grave doubts whether the defendant was guilty of an 
offence under s. 5 of that Ordinance. I have very grave doubts 
whether a fire can be held to have run at large within the 
meaning of that section of the Ordinance which did not pass 
off or go beyond the land of the person kindling the fire 
or having the charge, custody or control of it. I had occa­
sion to discuss this question to some extent in Gedqe v. Lind­
say,2 on 13th August last. I did not decide the question, 
however, in that case, as I did not consider it necessary for 
the purposes of that case to do so.

It was, however, established by the evidence to my satis­
faction, and I find as a matter of fact, that the defendant was 
guilty of an offence against ss. 4 and G of the Ordinance in 
question for kindling a fire for the purpose of clearing land 
and burning brush without having the land completely sur­
rounded by a fire-guard as provided in those sections, and 
without having the requisite number of persons in attendance 
during the whole period of the continuance of the fire pro­
vided with the proper appliances for extinguishing prairie 
fires, as also provided for in those sections. The fact that these 
fire-guards were not there did not contribute to the injury,
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Judgment.

*C\ O. ISOM. c. 87 
’7 Terr. L R. 141.
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because proper fire-guards might have been placed which 
would not have protected the separator from the fire, and 
still have satisfied the requirements of ss. 4 and <>.

But will the mere fact that an offence has been committed 
against these sections in itself render the offender liable for 
damages in a civil action for injury done by the fire? 1, to 
say the least, douht it very much. In Gedge v. LimUay,2 I 
discussed the object of “ The Prairie Fires Ordinance,” and 1 
held that the object was to prevent prairie fires, which are apt 
to he most destructive and entail widespread and serious 
damage, or to have them so "" these general and
widespread consequences will not follow, by punishing persons 
who disregard the safe-guards and regulations provided by 
the Ordinance. Section '! of the Ordinance expressly gives a 
right of civil action for damages occasioned by an offence 
under that section. No such right of action is given when an 
offence is committed against ss. 4 and (». The only conse­
quence specially provided as respects such an offence is the 
penalty. It is true that s. Î) provides that nothing in the 
Ordinance “ shall bar or prevent any person from bringing 
any action against any person to which he may be otherwise 
entitled.” That does not create a new right of action. It 
simply preserves any right of action which a party aggrieved 
may have at common law or apart from the Ordinance. I do 
not wish to he understood as expressing a decided opinion 
upon the subject, but T must say that 1 am inclined to the 
opinion, in view of the intention of the Ordinance and the 
character of the legislation, that in hi far as offences under 
s. 4 or (I are concerned, what was decided in Atkinson v. The 
XeieeastJe anil Gateshead 1 Yater Company-applies. 1 express 
no decided opinion upon any of the questions of law which T 
have hereinbefore discussed, except the point that the plaintiff 
had a good cause of action at common law, because I do not, 
in view of the conclusion 1 have reached, consider it neces­
sary to do so.

1 find under the evidence that, the separator having been 
destroyed in the manner T have mentioned, the plaintiff 
Peter Ulmer and the defendant met, and they both honestly 
believed that the plaintiffs had a good cause of action against 
the defendant for damages by reason of the destruction of 
this machine, and 1 have already found that the plaintiffs

Mf. r.. J. !•>. 77:.: L» fix. n. 441 : .tfi L. T. 761 : 2R W. R. 7!>4.

27146^
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had, as a matter of fact, a good cause of action by reason of Judgment, 
the defendant’s gross negligence at common law. The defend- Wet mure, J. 
ant proposed a settlement of the matter, to which Peter Ulmer 
agreed, and proposed that each of them should choose two 
men to whom the matter should be referred, and that these 
four men would settle the matter, by which I understand 
that these four men so chosen would settle the question of the 
defendant’s liability and the amount he would have to pay.
The defendant agreed to this proposition, and Peter Ulmer 
selected Howland II. Hall and Mat Lutz as his men or 
arbitrators, and the defendant selected his father, Karl Adolf, 
and his brother William as his men or arbitrators. These 
four men so selected met and heard the parties interested and 
awarded that the defendant should pay the plaintiff $450 as 
damages for the destruction of the separator. It was not 
stated in so many words that this $450 was to be paid as 
damages, but that was the effect of their finding. The de- 
fondant. upon this award being made, requested Peter Ulmer 
to knock off. as he expressed it. $50 from the amount awarded, 
rimer proposed that the defendant should pay him $400 and 
give him a two-year old heifer; this proposition was accepted 
by the defendant and agreed to by both parties.

It is true, there was no written submission to arbitration 
and no written award. But it is not necessary in order to 
make a valid submission that it must be embraced by “ The 
Arbitration Ordinance”4 That Ordinance only embraces 
submissions in writing, but there may be a valid submission 
altogether outside of that Ordinance. At common law there 
may be a submission to arbitration by parol : Russell on 
Arbitrât inn (8th ed.), 44: and when a parol submission was 
made the award might be by parol: Russell on Arbitration,
173. 1 am not aware that the law has been altered in this
respect. This is a case where both the submission and the 
award may he bv parol. The alleged compromise made as 
above stated after the award was made is not binding, it was 
made without consideration.

1 am of opinion that this case comes within Miles v. New 
Zealand Alford Estate To.5 T can find nowhere in the 
evidence anything to establish forbearance to press the claim 
as forming a consideration for the compromise. The award 
therefore stands.

Judgment for plaintiff.
*r O. l«)8. O. 85.
•55 L. J. (’h. 801 : 32 ('ll. I). 200; 34 L. T. .382 ; 34 W. R. 060.
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lit WINTERS ESTATE.

Executors and administrators—Husband and wife—Accounts—Costs.

Whether groin crops grown and harvested by a husband on his wife’s 
land is the property of the husband or of the wife is always a 
question of fact, and the test to be applied is. was it or was it not 
the intention of the wife to part with the control and disposition 
of the land to her husband for the purpose of enabling him to 
maintain himself and family? If such was her intention, the crops 
are the property of the husband.

In passing on administrator’s accounts the parties interested have, 
as a rule, the right to a strict examination of the same and also 
to have witnesses examined viva voce, if desired, and as a rule the 
costs of all parties attending the passing should be paid out of the 
estate.

[WetMORE, J., 22nd April, 100 J.]

Mary Ann Winters, deceased, died intestate leaving a 
husband and children, and her husband, Abraham Winters, 
was appointed administrator of her estate, which consisted 
entirely of a certain farm.

The intestate had resided with her husband and their 
family on this farm and the husband had, with the full 
consent of his wife, cultivated the farm using his own stock, 
implements and equipment, and he had also controlled and 
managed it in every way as if it were his own property for 
the maintenance of himself and his wife and their family.

Some time subsequent to the issue of letters of adminis­
tration, Abraham Winters purported to advertise the farm 
for sale and to sell the same to one Deighton. This sale, 
however, was merely a pretense, and Deighton in due course 
conveyed the land to Abraham Winters, the administrator, 
who was the real purchaser.

An order having been made requiring Winters to file his 
accounts in connection with the estate and apply to have 
them passed and allowed, he, in obedience thereto, did so. 
Objection was taken to the alleged sale, but at the Judge’s 
suggestion the parties agreed to allow the administrator to 
retain the land and to be charged with the value thereof. 
Argument was then heard respecting the ownership of a 
crop of grain which has been grown and harvested on this 
land just prior to the death of the deceased and which was 
included in the inventory of the estate filed on the application
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for the grant of letters of administration. The argument was 
heard before Wetmore, J., in Chambers.

E. A. C. McLorg, for the next of kin.
J. T. Brown, for the administrator.

Wetmore, J.—I have come to the conclusion that the 
administrator is not chargeable with this grain.

In Powell v. Hanley et al.,1 the wife before marriage 
assigned all her mortgages and bonds to her separate use; 
after marriage she constantly permitted her husband to 
receive the interest of all these securities and bonds without 
making any complaint. The Lord Chancellor, Lord Maccles­
field, in giving judgment in the case is reported as follows : 
“ Forasmuch as she had for ten years together permitted the 
husband to receive this interest without making the least 
objection either to the husband or to the debtors who paid 
the money or to her own trustees, it should be therefore 
intended that she consented to the husband’s receipt of this 
interest: that the contrary construction might have been a 
hardship upon the husband who (probably) depended on the 
wife’s permitting him to receive this as a gift ; and on such a 
presumption might have lived in a more plentiful manner, 
the comfort whereof the wife must have shared in.” This is 
a very old case, but it strikes my mind as not an unreasonable 
view to take of the situation, and it is to some extent appli­
cable theoretically at any rate to this case, and proves a good 
starting point for its consideration.

A fair way to test the question of the right of property is 
to consider whether under the circumstances this grain would 
have been properly seizablc as the property of Abraham 
Winters under an execution against him. This question has 
been discussed to a very considerable extent by the Courts of 
Vpper Canada and Ontario. One of the leading cases upon 
tlie question is Lett v. The Commercial Bank of Canada .* 
This was an interpleader issue to try the right of property in 
goods seized by the sheriff under execution. The plaintiff, 
the claimant, was the wife of one of the execution debtors. 
A portion of the property seized was growing crops. The 
land on which these crops were growing had been devised by

Statement.

Argument

Judgment.

' (1722 ) 2 P. Wms. 84; 2 Eq. Cns. A hr. 151. 
*24 U. C It. 522.
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Judgment, the plaintiffs father to trustees for the use of the plaintiff, 
Wetmc.re,J. *<> "hoin he made the rents and profits payable for her sole 

and separate use and benefit. The plaintiff and her husband 
were living together on this land, and one of the witnesses 
stated that the husband was the managing farmer. The 
question was whether these crops were the separate property 
of the plaintiff and therefore by virtue of the Statute of 
Upper Canada not liable to seizure upon execution against 
her husband. In delivering judgment upon this question, 
Draper, C.J., is reported at p. 555 as follows: “The will, 
while silent as to her (the plaintiff’s) occupation of the land 
or of anv portion of it, makes express provision for the 
trustees granting leases at the best rent and gives discretion 
as to certain things which are to be required from the tenants 
and makes it the duty of the trustees to pay over the rents, 
issues and profits to the claimant or her appointee. The 
occupation of tin1 land may not be necessarily inconsistent 
with the testator’s contention; but he certainly has made no 
express provision for it. In the absence of any evidence to 
the contrary, it seems to me the reasonable presumption is 
that Dr. Lett was tenant of the land on which these crops 
were growing, and the evidence of a neighbour, one of the 
claimant's witnesses, gives colour to this presumption when 
he says, ‘ Dr. Tx'tt is the managing farmer as far as T know.’ 
If he is. in fact, the occupant farming the land, the grow­
ing crops were his, and were liable to an execution against 
him,” and at page 556, he is reported as follows : “ Whether 
hers or her husband’s depends on which of them was the oc­
cupant in fact and in law of the premises on which they 
grew. And that is a question which has not been submitted 
to the jury.” The case was sent down for a new trial so far 
as that point was concerned upon the ground that that ques­
tion had not lieen submitted to the jury. This judgment was 
concurred in hv the other Judges, who sat on the case.

I can find no case which has overruled what was so laid 
down by Draper, C J. There are cases which draw distinc­
tions. For instance, in Plows v. Mttughn,s which was tried 
by a Judge without a jury, the question was as to the right 
of a quantity of hay. The land on which the hay was grown, 
was the property of the wife, who lived on a farm with her 
husband, about- a mile from such land. The lmy in ques-

•42 r. C. R. 120.
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tion was the produce of seed sown by the husband on this 
land. He owned the seed, but he was not told to do so by 
the wife. The hay was eut at the expense of the wife and 
although taken to the husband’s farm, it was kept separate 
from the husband's hay. The husband managed the* land 
up to the time of sowing the seed. The trial Judge gave 
judgment, for the defendants, the execution creditors, hold­
ing that the case was governed by Ac// v. The Com mariai 
Haul .2 The Court of Queen’s Bench drew a distinction, and 
1 tliink it was quite open to it to do so. Because the crop 
of hav in question was not the first crop after the sowing, 
it was the second one, and therefore might be considered 
as fructus naturalis, and although the husband, down to the 
time of the sowing managed the land, the wife by cutting 
the hay at her expense and keeping it separate from the hus­
band’s, shewed an intention of holding the property as her 
own, and not the " * and thus put an end to any ccn-
sent or inference that the right of property in the hav grown 
thereon should he in him. It is true that Harrison, C.J., 
at page 132, apparently put the distinction between that 
case and Lett v. Com marial Bank.- partially on the ground 
that in the last mentioned case ‘‘for all that appeared, the 
husband was the tenant of the land under the wife’s trus­
tees.” I am of opinion that the judgment in Lett v. The 
Commercial Hank,2 went further than that, and put the 
right of property upon the broad question of who was, in fact, 
and in law. occupant of the land.

The distinction, 1 think, is more correctly drawn in hi- 
rjram v. Taylor.4 * That case was tried without a jury, and 
involved the right of property in crops grown on a certain 
lot of land. This lot belonged to the father of the husband. 
The husband and wife with their family lived on it. After 
they had lived on it for a number of years the father died, 
having devised the west half of the lot to his son’s wife and 
the other half to her son, a lad of about ten years of age. 
The trial Judge in commenting on the evidence and speak­
ing of the wife’s evidence is reported 6 as follows: “Her 
evidence in the first place goes as if she was carrying on the 
whole business without intervention on the part of the hus­
band ; but it was qualified by her cross-examination, it being

4 40 V. <\ It. .12: 7 A. It 210.
1 At p. fif» «if 40 V. C. It.
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Judgment, shewn that the husband was doing what a lazy man might
Wetmôrê, J. do about the farm, conveying her orders possibly, but still 

being the medium of communication with the men; doing 
chores, feeding the cattle and the pigs, going to market so 
far as ascertaining the state of the market, buying what­
ever had to be bought, implements or grain or anything else, 
and doing in that way the work which would have had to be 
done by somebody else, if he had not been there. It does 
not strike me, however, that the part taken bv the husband 
i i that way. in carrying on the work < f the farm, created the 
position that existed in the case of Lett v. The Commercial 
Hank.2 The Judge then went on to point out other dis­
tinctions between the facts in the case he was considering 
and those in Lett v. The Commercial Bank 2 and then pro­
ceeds : “ I think, that having regard to that and to what we 
have heard all through the evidence, we cannot say that the 
husband was really working that farm as the head of the 
family for the purpose of providing for his family.” On 
application to have the judgment for the plaintiff set aside 
and judgment entered for the defendant, the Court of 
Queen's Bench held that the trial Judge rightly distinguished 
the facts in the case from those in Lett v. The Commercial 
Hank.2 The judgment of the Court was delivered by Hag- 
garty, C.J., who was a member of the Court that decided 
Lett v. The Commercial Hank.2 The case was carried to ap­
peal, and in delivering judgment on such appeal, Burton, 
J.A.. is reported, as follows:* “The learned Judge has found 
upon evidence which, I think, could lead to no other con­
clusion that the wife never consented to part with the con­
trol and disposition of this farm to her husband, and that 
there is no pretence therefore for the legality of the seizure 
of the crops grown upon the west half.”

1 am of opinion that this citation from Burton, J.A., not 
only properly distinguished that case from Lett v. The 
Commercial Hank,2 hut lays down a rule which should l>e 
properly followed, and that is that the question must al­
ways lte one of fact, to he gathered from the evidence and 
surroundin'; circumstances. Was it or was it not the inten­
tion of the wife to part with the control and disposition of 
the land to the husband for the purpose of enabling him to 
maintain himself and family? If such was her intention,

• At p. 219 of 7 A. R.
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then the crops would be the property of the husband, and 
liable to seizure under execution against him. And if that 
was so, such crops would, in the case of her death, especially 
if harvested before her death, as in this case, be the prop­
erty of the husband as against the wife's representatives. 1 
find, as a matter of fact, under the evidence that Winters 
and his wife, the deceased Mary Ann Winters, during their 
lives and coverture lived with their family, on the land in 
tpiestion. that she suffered and permitted him to have the 
sole management and control of such land for the purpose 
of maintaining themselves and their family, that she suffered 
him to take to his own use the profits derived from such 
control and management, and that she did so intentionally. 
And I hold the grain in question to have been the property 
of Abraham Winters in his own right, and that he is not 
chargeable with it in favour of the estate. The fact that 
the administrator included this grain in the inventory as 
part of the estate does not affect the question. It is quite 
clear that he did so under a misapprehension of his legal 
rights, and he in his testimony explained how he came to 
do it. It was conceded on all sides that the administrator 
is chargeable with the fair rental of this land from the date 
of Man- Ann Winters’ death until the date of the alleged 
sale to Deighton. And the weight of evidence establishes 
that $300 a year is a fair rental therefor.

As to the question of costs of passing these accounts, 1 
was at one time inclined to think that the administrator 
should only be allowed out of the estate the ordinary costs 
of pas,sing the accounts; that is, that he should not be al­
lowed the costs of cross-examination of himself and of Wm. 
v McCorkell, W. W. McDonald and Arthur F. Deighton, 

upon their respective affidavits, and of the examination before 
the clerk of witnesses generally, and that instead he should 
be ordered to pay those costs himself. T have on reflection 
arrived at a different conclusion. In the first place, I am of 
opinion that when administrator’s accounts are scrutinized 
the parties interested have, as a rule, a right to a strict ex­
amination with respect tliereto, and that witnesses should 
he examined viva voce if the parties so desire. This un­
doubtedly was a case where an examination of witnesses viva 
voce was prudent, and it served a useful purpose. Possibly 
if the examinations before the clerk had been confined to the

Judgment. 

Wetmore, J.
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administrator’s conduct in selling the land I might have 
ordered him to pay the costs of them. Hut these examina­
tions went outside of that; they took in nearly every im­
portant matter that arose in the matter of passing the ac­
counts. I find it very difficult to separate from the rest 
the costs which I could properly order the administrator 
himself to pay. I have, therefore, concluded to abide by the 
usual rule in such coses, and order the costs of all parties 
attending to lie paid out of the estate, including the costa 
of ami to the examinations and cross-examinations
before the clerk. The administrator, however, not to he al­
lowed any costs or disbursements in connection with the al­
leged advertising of the real estate for sale or of the alleged 
sale to Deighton.

Order accordingly.

ATTOHXKY-(ïKX ERA L v. CANADA SETTLERS LOAN 
& TRUST COMPANY.

A*ne*stnrnt and taxation — Confirmation of orentrer'* return — 
La ini belonging to Canada.

By the Local Improvement Ordinance. ('. (). 1 SON, «•. 73, it was 
provided that upon the eonfirmntion by a Judge of the return of 
unpaid taxes required by the Ordinanee to hi- made annually by the 
overseer to the Attorney-tI'l-neral. the land» in reaped of which the 
taxes were imposed should he vested in the Crown subject to 
redemption within a stated period, and in default of redemption the 
land became, on the order of a Judge, absolutely vested in the 
Crown. Coder this provision application was made to confirm the 
overseer's return respecting land, the title to which was in the 
Crown but which was the subject of a homestead entry at the 
time the taxes were levied.

Held, that the proceeding was not a process of execution to enforce 
payment by the person liable to pay such taxes, but was a pro­
ceeding to enforce a lien against land, ami as land held by the 
Crown was not liable to taxation, the overseer's return could not 
be confirmed.

IWetmork. J.. dint September, WOt.]

M onion old. fur the Attornov-f Jetterai.
A\ A. Ehcood, for the ('amnia Settlors L. & S. Co.

Wetmore, J.:—This is an application to confirm the 
overseer’s return as to the south-east quarter, section 32, 
township 26, range 5, west second meridian. The land was 
pressed to a •* person unknown,” for 1898. $2.50, and 1899,

5957
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$5.50. It is conceded that if the return cannot be confirmed Judgment, 
as to 1898, it cannot be confirmed as to 1899. The facts of Wetmore, J. 
the case are as follows: The title to this land, subject as 
herein stated, was up to the date of the issue of the patent 
hereinafter mentioned in the Dominion of Canada. About 
1891, one Charles Eyre homesteaded it and entered into 
possession thereof, and having received an advance from 
the above named company, a charge was created on such 
homestead for the amount of such advance, under section 
44 of The Dominion Lands Act} Eyre remained in occupa­
tion of the lot until the cancellation of his entry on 12th 
October, 1899. A patent to this land was issued to the com­
pany on 17th February, 1900. The evidence does not estab­
lish how the company obtained this patent. It soemed 
to be assumed, however, that it was obtained under the pro­
visions of section 44 of The Dominion Lands Act.

I am of opinion that this land was not properly assessed 
in the district, for either of the years 1898 or 1899. The 
land belonged to Canada, and was not liable to taxation by 
virtue of section 155 of The Hritish North America Act,
18($7.

It is urged on behalf of the Attorney-General that the 
object of that section was merely to prevent the Dominion 
from taxing the property of a province or a province from 
taxing the property of the Dominion. Assuming this to be 
correct (a proposition, however, that I am not at present 
prepared to assent to), it will not help the matter. The 
right, to legislate on the subject of taxation is given to the 
Legislative Assembly bv section 13 of The North-West Terri- . 
tories Act. ns substituted by section fi of eh. 52 of the Acts 
of 1891, and the powers of legislation conferred by that 
section are all limited by sub-section 2 thereof, so ns not to 
give any greater powers of legislation than those given to 
Provincial Logislattires under section 92 of The Dritish 
Aorth America Act. 18G7. And the powers given to Pro­
vincial Legislatures by section 92 of that Act to legislate 
upon the subject of taxation, is controlled by section 155 of 
The Imperial Act. Consequently the powers of the North- 
West Assembly to legislate with respect to taxation is con­
trolled in the same wav. The North-West Assembly can

' R. 8. C 1880. c. 54.
VOL. VII. T. L. REPT8.—17
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no more tax Dominion land than the local Legislature of a 
province can. I do not wish to be understood as holding 
that the assessment or taxation in question was not good as 
against the occupant of the land, whoever he may have been. 
But if it is so good, the taxation is not against the land, but 
against the person of the occupant in respect of his occu­
pancy, and the mode for recovery of the tax in that case 
would be by suit, under section 33 of the Ordinance.1

The object of sections 35, 36, and 37 of the Ordinance,1 
is in my opinion to enforce a lien, which has attached in 
respect to the land taxed. It is not a process of execution 
to enforce payment. That was not the intention of the Leg­
islature so far as I can gather its meaning from the Ordin­
ance. Section 32 provides that the taxes accruing in re­
spect of land shall be a special lien upon it. If the tax, how­
ever, is against the occupant by reason of his occupancy, 
and not against the land itself, no lien is created upon the 
land. Then sections 35 and 36 provide a summary proced­
ure, by which such lien (where it exists) may be enforced- 
Upon the overseer’s return being confirmed the land becomes 
vested in the Crown for the public use of the Territories, 
subject to a right of redemption within a stated period, and 
if not so redeemed the property becomes, on the order of a 
Judge, absolutely vested in Her Majesty.

It is admitted that the remedy in question would not be 
available against the land unless or until the ownership of 
the land becomes vested in the person assessed or someone 
claiming through him. But when such ownership did become 
vested in the person assessed or someone claiming through 
him the remedy attached. I cannot assent to that proposi­
tion. No authority has been cited for it, and I cannot lay 
my hands on any authority for it. This proposition seems 
to involve this: that no lien being created against the land 
by virtue of the taxation at the time it was imposed, one may 
subsequently by change of ownership spring into existence 
(years afterwards for that matter). This is altogether at 
variance with my ideas on the subject. I must refuse to con­
firm the return quoad this lot.

Application refused.

10. O. 1898, c. 73, "The Local Improvement Ordinance."
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Ite SPRING CREEK SCHOOL DISTRICT.

Asatssment and taxation — Sale of land for taxes — Land held 
bu Crown.

A school district sold for arrears of taxes, land, the title to which 
was in the Crown, but which had been homesteaded by one B., 
who. however, had vacated the land prior to the year in which 
the taxes had been imposed. The Ordinance governing the same 
provided that all property held by Her Majesty should be exempt 
from taxation, but that when any such property was occupied by 
any person otherwise than in any official capacity the* occupant 
should be assessed in respect thereof, lyit the property itself should 
tmt be liiibln.

On application to confirm the sale by the district.
Ht Id, that taxes could not be recovered by sale of the land, and that 

the application to confirm must be refused.

[WETMOBE, J., 11th March, 190}.]

Motion to Wetmore, J., in Chambers to confirm an al­
leged sale of land for arrears of school taxes,

K. L. Elwood, for the motion.
J. T. Brown, for the Canada N.-W. Land Co., opposed 

the motion.

Wetmore, J.—This is an application by the school dis­
trict above named to confirm the sale to them by their treas­
urer of the north-west quarter of section 16. township 22, 
range 32, west of the 1st principal meridian, for arrears of 
school taxes. The sale was made on 6th January, 1898, and 
I he transfer was dated 19th April, 1899. About the 18th May, 
1884. one Bristow homesteaded this quarter section. In or 
about September, 1887, Bristow, according to his affidavit, 
vacated the land, and he has never occupied it since. A 
atent to this land was issued by the Crown to The Canada 

North-West Land Co., Ltd., dated the 4th March, 1902, and 
in pursuance of such patent, a certificate of ownership was 

-ued to them on 22nd May, 1902. Neither the company
..... any person with their authority was ever in possession of
i In land prior to the issue of the patent. The school district 
"a- formed on 7th February, 1890, and the land in question 

rior to that date was not situated in any school district, 
nsequently up to that date it was not liable to assessment 

V school purposes nor was any person liable to be assessed 
respect thereof for school purposes.

Statement.

Argument.

•Judgment.
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Judgment There is no evidence to establish for what particular
Wettnûrê J. years the assessment was made and the taxes accrued due 

for which the land in question was sold. But the sale was 
on 6th January, 1898, so that the assessment and imposition 
of the taxes in question must have been made either under 
eh. 59 of The Revised Ordinances (1888), or No. 22 of 
the Ordinances of 1892, and the amendments thereto. Both 
these Ordinances provide that all property held by Her 
Majesty shall l>c exempt-from taxation, but that when 
any such property is occupied by any person, otherwise 
than in an official capacity, the occupant shall be assessed 
in respect thereof, but the property itself shall not be 
liable. (See ch. 59, Revised Ordinances, sec. 98, clauses 
1 and 3, and No. 22 of 1892. sec. 103, clauses 1 and 3). Then 
section 125 of The British North America Act, provides that 
“ No lands or property belonging to Canada or any prov­
ince shall lie liable to taxation.” I am, therefore, of opinion 
that the land in question could not be assessed, because it was 
held by the Crown, that seems to me abundantly clear. The 
party in occupation, however, might he assessed in respect 
to such occupation, and I wish to draw particular attention 
to the fact that the land itself would not he assessed in such 
rase, but the party in occupation would he assessed in re­
spect thereof, the assessment would lx1 against the individual 
and not against the property.

The next question that arises in my mind is—What pro­
cedure was provided for the recovery of taxes so imposed 
upon any such individual? They might be recovered by dis­
tress of his goods and chattels as provided by sec. 119 of ch. 
59 of The Revised Statutes, sec. 124 of No. 22 of 1892: sec. 
153 of Ordinance No. 2 of 1896, and sec. 156 of ch. 75 of 
The Consolidated Ordinances, or they might he recovered by 
suit against the person assessed as provided by sections 122 
of The Revised Ordinances. 127 of the Ordinances of 1892, 
156 of the Ordinances of 1896, and 159 of The Consolidated 
Ordinances. But 1 am of opinion and hold that the taxe* 
in question in this matter could not he recovered by sale of 
the land in question, in the manner in which it was sold, 
namely, by the treasurer of the school hoard, under section 
172 of the Ordinance of 1896. The Ordinances in my opin­
ion only provided for sales under that section or similar
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sections in the preceding Ordinances when the tax was im- .iudgim-nt. 
posed on the land, not where it was imposed on the occupant Wetmürë. J. 
in respect of the land.

My attention has been drawn to section 159 of the Ordin­
ance of 1896. That section provides as follows : “The taxes 
accrued on any land or property or in respect of the owner- 
chip or occupancy of any land or property shall be a special 
lien upon such land or property, having preference over 
any claim, lien, privilege or incumbrance of any party ex­
cept the Crown.” This provision requires consideration in 
view of its containing the language which I have italicized.
But in my opinion it does not affect this case. I hold that 
the section does not affect this case, because the language that 
I have marked as italicized was not in the corresponding sec­
tion of ch. 59 of The Revised Ordinance or of the Ordinance 
of 189*2. (See sec. 125 of The Revised Statutes, and 130 of 
the Ordinances of 1892). Those sections confine the lien to 
“ taxes accrued on any land or property,” and I have already 
held in effect that the taxes now in question did not accrue on 
the land, and the provisions of section 159 of the Ordinance of 
1896, cannot be given a rcstrospectivc operation to create a 
lien on lands with respect to assessments theretofore made 
or taxes theretofore imposed which did not exist before the 
Ordinance came into force ; there being nothing in such Ord­
inance which requires such operations to be given to it.

My attention has also been drawn to sec. 132 of ch. 59 
of The Revised Ordinances, and 137 of the Ordinance of 
1892. which is as follows:—

“ Where the title to any land sold for arrears of taxes 
i- in the Crown, the deed therefor in whatever form given 
shall be held to convey only such interest as the Crown 
may have given or parted with or may be willing to recognize 
or admit that any person possesses under any colour of right 
whatever : and the school district on whose behalf any land 
shall be sold for arrears of taxes, as aforesaid, shall in case 
"f any such sale being declared invalid, be liable only for 
the purchase-money actually paid therefor to the school dis- 
1 i'i‘1 and interest thereon.” This provision was in effect 
arried forward into the Ordinance of 1896. (See sec­

tion 165).
I must sav that I am at a loss to understand what these 

-rovisions mean, because as before stated, I can find no 
utlmrity in the Ordinance in question authorizing the
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Judgment. 
Wetniore, J.

Argument.

Judgment.

[VOL.

interest of a person in possession of Crown land or other­
wise interested in it to be assessed or sold. In fact, any 
such assessment would be at variance with the provisions of 
clause 3 of sec. 08, of ch. 50, of The Revised Statutes and of 
section 103 of the Ordinance of 1892, which declare that in 
the case of a person occupying Crown land the property it­
self shall not he liable to assessment. And for the reasons 
given by me as hereinbefore stated, T fail to discover the 
right given to sell lands which have not been assessed. And 
in addition to all this, Î again draw attention to the section 
of The British North America Act, which I have quoted. 
Then we have the provisions of sec. 4, sub-sec. 2, of ch. 12 
of the Ordinances of 1901, whereby it is provided that the 
conclusiveness of the transfer to entitle a person under it to 
have it confirmed, may he disputed on the ground that the 
land iras not liable to assessment. By virtue of the express 
clause in section 98 of The Revised Ordinances, and 103 of 
the Ordinance of 1892. the land was not liable to assessment.

Application refused.

In re A SOLICITOR.

Solicitor and client Cost* Revictc of taxation — Counsel feet— 
Tariff of fees.

A counsel fee advising on evidence i< taxable as between solicitor 
and client at any stage of the suit if the client consults his solicitor 
in that respect, but the counsel fee for settling pleadings is not 
taxable until after all the pleadings have been delivered.

The fees authorized by the tariff apply as between solicitor and client 
with respect to the services covered thereby, but in cases where 
there is no tariff the solicitor can recover the value of his services 
upon a quantum meruit.

[Wetmore, J., 11th 1 pril. 1902.]

E. L. El wood, for the client.
The solicitor in person.

Wetmore, J. :—This is a review on the part of the client 
of the taxation of costs, as between advocate and client. 
The advocates were for the defendant in an action in this 
Court, and were changed after a statement of defence was 
prepared and ready for filing and delivery, but before it was 
filed or delivered.

The affidavit of one of the advocates discloses the fact 
that lie, at the client’s request, did advise him as to what
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evidence would be necessary at the trial. I am of opinion Judgment 
that under such circumstances the counsel fee of $3 was Wetmore, J. 
properly allowed, the advocates having obtained my fiat for 
that amount. This fee would not be taxable as between 
party and party until after the cause was at issue. If a 
client, however, chooses before that stage of the case is reached 
to consult his advocate in this particular, he is liable to 
pay what the tariff authorizes for such a service.

The counsel fee of $3 for settling pleadings was not prop­
erly allowed. The question of this fee was discussed in an 
informal wav by the Judges of this Court sometime ago, and 
they were all but one of opinion that this fee was not tax­
able until after the cause at issue, that ip, until after 
nil the pleadings in the case were in, and it was understood 
that this should be adopted in practice.

As to the charge for “several interviews with the defend­
ant, going fully into the case,” allowed at $?.30, T have very 
great doubts if this charge was properly taxed. A promissory 
note was in question in the action and the defendant claimed 
that he had paid the note, but according to the advocate’s 
affidavit the defendant was very uncertain as to the circum­
stances surrounding the payment, namely, as to when, where, 
and how he paid it, and how much he paid, and that this 
rendered lengthy interviews necessary. I am of opinion 
that these interviews were all of a character which would 
appertain either to instructions to defend or instructions for 
pleadings or advising on evidence. The instructions or ad­
visings may be the result of one or a dozen interviews, as the 
case may be, and it seems to me that the tariff contemplates 
that. Take, for instance, the fees for instructions to sue, 
items 1 and 2 of tariff, one fee is provided in such case, 
when the case is undefended, and a higher fee when it is 
defended. T can only understand that bv assuming that 
when a case is defended further instructions, and therefore, 
further interviews would be necessary; otherwise the service 
would he worth just as much in the one ease as in the other.
It is quite evident also that advising on evidence may neces­
sitate one or many more interviews, according to circum­
stances, but the tariff only provides one fee for the service, 
no matter how long the interview or interviews may be. 1 

flve great doubts, therefore, whether this charge T am now 
liscussing comes under any items of the tariff form 47 to 
*8. both inclusive, as those items according to their head-
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Judgment, ing only include “attendances not otherwise provided for/* 
Wetïüôrë, J. and it seems to me that these attendances in question, if 

they may be so classed, are otherwise provided for, being in­
cluded in the instructions or advisings that I have referred to.

Then is the item taxable as a counsel fee? The law may 
be now considered as well settled that counsel fees are re­
coverable by action in this country. See McDougall v. Camp­
bell,1 Farad is v. Boise,2 Armour v. Kilmer3 Armour v. Din­
ner.* In Hamilton v. McNeill,° which was a review of taxa­
tion of costs as between advocate and client, and referred 
by me to the Court en banc, that Court at its December sit­
tings in 1804, held:—

1st. That an advocate can recover counsel fees from his 
client.

2nd. That a Judge may grant such counsel fees as are 
authorized by the tariff.

3rd. That lie can allow no counsel fee other than those 
authorized bv the tariff.

The result is that in the Territories, counsel can only 
recover by action such counsel fees as are authorized by the 
tariff, provided that the work is of a character to which 
the tariff is applicable. This holding of the Supreme Court 
of the Territories is in view of section 534 of Ordinance No. 
G of 1803. now Rule 533 of The Judicature Ordinance, quite 
in accord with what incidentally is laid down in Paradis v. 
Boise2 and Armour v. Kilmer,3 because the tariff in the Terri­
tories does apply, as between advocate and client. When 
there is no tariff applicable he can recover the value of his 
services upon a quantum meruit, as was held in Paradis v. 
Boise2 Armour v. Kilmer,3 and .4rwoî/r v. DinnerA In that 
case, however, it would not be a matter for taxation at all, 
as it would be outside of tariffs. See Armour v. Kilmer,* 

at page 624.°
1 can find no item in the tariff allowing a counsel fee 

for services of the character of the charge now under dis­
cussion.

'41 U. C. R. 332: 14 C. L. J. 213. 
'21 S. C. It. 410.
•28 O. It. «18.
« 4 Terr. L. II. 30.
6 2 Terr. L. It. 131.
* 28 O. It ol n. 024.

Order accordingly.
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KATKINSKY v. ESTERHAZY PROTESTANT SEPAR­
ATE SCHOOL DISTRICT.

JVNIC v. ESTERHAZY ROMAN CATHOLIC PUBLIC 
SCHOOL DISTRICT.

.1 sscssmcnt and taxation—Separate School itixtrict — “ Otener " 
of land.

A purchaser of land under agreement who has not paid all tlhe 
moneys or performed the conditions to entitle him to a conveyance, 
although he has at the particular time done all his agreement calls 
for, is not the “owner” of the l.md so as to entitle him to pay 
the taxes to the School District of which such purchaser is a 
ratepayer under the School Ordinance. C. O. 1898, c. 75, which 
provides hy s. 12(5 that “ in cases where Separate School Districts 
have been established, when property owned hy a Protestant is 
occupied by a Roman Catholic, and vice versa, the tenant in such 
cases shall only he assessed for the amount of property he owns, 
whether real or personal, hut the school taxes shall in all cases, 
whether or not the same has been or is stipulated to the contrary 
in any deed, contract or lease whatever, be paid to the school of 
which such owner is a ratepayer.”

Where, however, a purchaser has met the demands and fulfilled all 
the conditions to entitle him to a conveyance, hut such conveyance 
has not been executed, the purchaser being in equity the owner 
is the “owner” of the land within the meaning of the section of 
the School Ordinance above cited,

[Wetmohf., J., SUth August. 1902.]

Two appeals by the plaintiffs under section 149 of the statement. 
School Ordinance from decisions of the Court of Revision, 
affirming the assessments in question.

The facts appear in the judgments.

Wetmohe, J.—This is an appeal under sec. 149 of The Judgment 
School Ordinance.1 by Katrinskv, the appellant, from a 
decision of the Court of Revision of the above-mentioned 
school district, affirming his assessment in such district, in 
respect to the south-east quarter of section 12, township 19, 
range 2 west second meridian. The registered title to this 
land is in Lauchlin A. Hamilton, Frederick T. Griffin, and 
•Tames A. Aikins, trustees, subject to section 44 of The 'Ixind 
Titles Act. The appellant is in occupation of the land, and is a 
Roman Catholic. It would seem that he originally went into 
such occupation under a contract of purchase and sale, from

1 c. o. 1898, c. 75.
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Judgment. 

Wetmure, J.

TERRITORIES LAW REPORTS. [VOL.

the Canadian Pacific Railway Company, made on the 17th 
November, 1890. But the registered title to the lot having 
become vested in Messrs. Hamilton, Griffin and Aikins 
(whom I will hereafter describe as ‘‘the trustees”), and 1 
assume the purchase-money not having been paid in full 
by the appellant, the trustees entered into an agreement with 
him on the 1st January last, for the consideration therein 
mentioned, to sell to him this lot for $376.95, of which $105 
was to be paid down, and the balance in ten equal annual 
instalments, on the 1st day of January in each year. All 
instalments, on becoming due, to bear interest at the rate 
of six per cent, per annum until paid. The appellant has 
paid $105 on account of such purchase and the balance still 
remains unpaid. The trustees are Protestants.

The only ground of appeal stated in the notice of appeal 
is that the appellant is the owner of the land within the 
meaning of The School Ordinance1 and should not, therefore, 
pay taxes in the respondent’s district. The public school 
district in Esterhazy is Roman Catholic, and the contention 
is that the land in question is liable to assessment for the 
purposes of the public school district, and not for those of the 
separate school district.

By virtue of section 132 of The School OrdinanceJ All 
real . . . property situate within the limits of any school
district . . . shall be liable to taxation,” subject to 
certain specified exemptions, among which this land in ques­
tion is not included. This land is, therefore, liable to assess­
ment for the purposes of one of the districts in Esterhazy.

Section 126 of the Ordinance1 provides that. “In cases 
where separate school districts have been established, when 
property owned by a Protestant is occupied by a Roman 
Catholic and vice versa, the tenant in such cases shall 
only be assessed for the amount of property he owns, 
whether real or personal, but the school taxes shall 
in all cases, whether or not the same has been or is stipulated 
to the contran' in any deed, contract or lease whatever, be 
paid in the school district to which such owner is a rate­
payer.” This section struck me at first as not being very 
clear. On closer reading, however, I think that the mean­
ing and intention of it is apparent, namely, that in any dis­
trict in which a separate school is established, and any land
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therein is occupied as pointed out in such section, the Ro­
man Catholic School is not to have the benefit of any taxa­
tion in respect to property owned by the Protestant. The 
words “ such owner ” in the last line of the section has two 
references: first, to the property owned as distingushed from 
occupation without ownership of the Roman Catholic tenant: 
second, to the property owned without actual occupation by 
the Protestant land owner and vice versa, and that the rights 
of the respective districts in this respect cannot be contracted 
away by the parties. The only question for decision, there­
fore, is, is the appellant the owner of the land in question? 
I am of opinion that he is not.

At common law a person entering into possession of land 
under an agreement for purchase is a tenant: (Clark on Land­
lord and Tenant, 183; Woodfall, Landlord and Tenant (5th 
ed.), 170), generally a tenant at will. Possibly in this case 
the appellant may be a tenant for years, because by the agree­
ment of purchase he is authorized to take possession of the 
land and occupy the same until default is made in the agreed 
payments, and he also by such agreement attorned and became 
tenant at will to the vendors at an annual rent equal to the 
annual payment of principal and interest. It is not necessary 
to decide whether the appellant is a tenant at will or a tenant 
for years, it is sufficient to hold that he is a tenant to the 
vendors, the trustees. This common law rule must prevail 
unless there is some statutory enactment to the contrary.

In Street v. Sirneoc,1 2 * Richards, J., is quoted8 as using 
language which has a tendency to lead to the conclusion that 
in his opinion when a person has purchased lands and paid all 
the instalments due by virtue of the contract he is the owner, 
although some of the instalments of the purchase money have 
not fallen due, and consequently have not been paid. Possibly 
he may have been influenced by the circumstances of that 
case, and the manner in which the plaintiff was allowed to deal 
with the land. Taylor, C.J., in Can. Fac. Ry. Co. v. Corn­
wallis,4 cites these remarks of Richards, J., apparently with 
approval. If these learned Judges intended to lay down the 
rule apart from the circumstances referred to that a pur­
chaser of land who has not paid all the moneys or performed

112 C. P. 284 : 2 E. & A. 211.
■ At p. 201 of 12 C. P.
*7 Man. L. R. 7; 10 S. C. R. 702.

Judgment. 
Wetmore, J,
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Judgment, the conditions to entitle him to a conveyance, although he has
Wetmore, J. at the particular time done all his agreement called for, is the 

owner of the land, with all respect for such eminent .Fudges 
I am unable to agree with them.

The learned counsel for the appellant urged that The 
School Ordinance1 and The Municipal Ordinance5 were, as he 
expressed it, so dove-tailed into each other that inasmuch as 
there was no definition ol‘ the word ‘‘owner*’ in the School 
Ordinance the definition given to the word by sec. 2, par. 7, of 
the Municipal Ordinance is applicable to it in “ The School 
Ordinance.” I cannot give effect to this contention. In the 
first place, the definitions given bv sec. 2' of The Municipal 
Ordinance ” are expressly limited to the expressions where 
“they occur” in that Ordinance. Even without such a limi­
tation that must lie the effect of the definitions, they could 
not be applied to other Ordinances. Moreover, to give effect 
tc the word “owner” as defined in ‘'The Municipal Ordin­
ance” would he quite inconsistent in some respects with sec. 
126 of “ The School Ordinance,” as, for instance, to hold 
that a person is the owner of taxable property who has the 
use of it. Section 126, as I have pointed out, draws a clear 
distinction between the person who owns property and the 
person who has the use of it by actual occupation.

Apart from the common law, T cannot conceive how the 
appellant can be held to be the owner of the land within the 
meaning of sec. 126 of The School Ordinance,1 when by his 
agreement he has attorned to the trustees and has agreed to 
become tenant to them. Moreover, it is just possible that 
under this agreement the appellant may never have the title 
to this property, because the agreement provides that the pay­
ment of the stipulated price at the time agreed on is a condi­
tion precedent and is of the essence of the contract, and on 
default the vendors may declare the contract null and void. 
This provision in the agreement does not deprive the school 
district entitled to the benefit of the tax from such benefit. 
The appellant has to pay such tax to the district entitled to 
it. I do not wish to be understood as holding that if the 
appellant had paid the purchase-money for the land in full 
and fulfilled every other stipulation on his part in the agree­
ment so as to be entitled to a conveyance he would not in

•C. O. 1898. c. 70.
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equity be considered the owner for the purpose of taxation. 
This state of affairs does not exist in this case.

The owners of the land being Protestants, the taxes in 
respect of it must be paid to the separate school district.

Appeal dismissed.

JUNIC’S CASE.

[August 30th, 1902.]

Wetmork, J.—The facts in this case are somewhat differ­
ent from those in Katrinsky’s appeal. The land in question 
is the N. W. V4, sec. 6, tp. 19, rge. 1, w. 2nd. The registered 
title is in the same trustees as in the.other case and subject 
in the same way. The appellant is a Protestant, and at the 
time of the assessment occupied the land. The title to this 
land was at one time vested in Sir George Stephen, now Lord 
Mount Stephen, who agreed to sell it to one George Kiss, who 
paid the purchase-money for it in full and was entitled to a 
conveyance of the property. A transfer thereof to Kiss was 
executed on behalf of Lord Mount Stephen by one Johr. 
Turnbull, professing to be his attorney, but such transfer was 
not registered, as the registrar of land titles held that the 
power of attorney to Mr. Turnbull did not authorize the 
transfer. Subsequently to this Lord Mount Stephen trans­
ferred the property to the trustees on 19th July, 1900. About 
the 3rd February, 1900. Kiss died, and no legal representative 
has been appointed to his estate. The tnistees are prepared to 
execute a transfer of the land to Kiss’ legal representative 
when appointed. Kiss was a* Homan Catholic.

The ground of appeal stated in the notice of appeal is 
that the owner of the land in question is a Roman Catholic. 
The question raised by this appeal is not as easily disposed of 
as that in the other appeal. The first question to be decided 
is, was Kiss at the time of his death, for the purpose of assess­
ment and taxation, the owner of this land? T am of opinion 
that he was, and so hold. The trustees have no beneficial in­
terest whatever in the property. Kiss in his lifetime had the 
whole beneficial interest therein, and could enforce specific

Judgment. 

Wetmore, J.

Judgment.
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Judgment, performance of the contract on the part of the trustees and
Wetinire,J. compel a transfer. I refer to the judgment of Taylor, C.J., 

in this respect in Canadian Pacific Railway Co. v. Cornwallis,4 
and the judgment of Strong, J., on the appeal in this case, 
concurring in the judgment of Taylor, C.J. And I agree 
that where all payments have been made and all conditions 
fulfilled by the purchaser to entitle him to a conveyance he 
is in equity the owner, and is to be treated as if a conveyance 
had been made to him on the well known equitable principle 
that equity considers everything as done which ought to have 
been done. The greatest difficulty that presents itself to my 
mind is to determine under the law in force in these Terri­
tories, in whom is Kiss’ interest vested pending the grant of 
letters of administration? No question could have arisen at 
common law, because upon Kiss’ death the title would have 
instantly devolved upon his heirs at law, and I would have 
had no hesitation in assuming, in the absence of evidence to 
the contrary, that as Kiss was a Roman Catholic his heirs are 
Roman Catholics also. Rut by virtue of sec. 3 of “The Land 
Titles Act” land of a deceased owner goes to his personal 
representatives, and no personal representative has as yet 
been appointed to Kiss’ estate. At common law the title to 
real estate could never abate, t Did *' The Territories Real 
Property Act” and subsequently “ The Land Titles Act” 
alter that? I do not consider it necessary to decide this 
question at present. The land in question is liable to be 
assessed for school purposes by virtue of sec. 132 of “ The 
School Ordinance.” At the time of or just immediately 
before Kiss’ death it was liable to be taxed for the benefit of 
the Roman Catholic public school in Esterhazv, and not for 
the benefit of the Protestant separate school, and I hold that 
this status will continue at least until administration is taken 
out to the estate.

Appeal allowed.
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In re MURPHY, Sheriff.

Sheriff's cost8 of seizure under fi. fa. goods — Withdrawal of seizure 
under instructions from execution creditor prior to sale—Sheriff's 
right to pounduge.

Tin* sheriff at Moosomin, under the instructions of the solicitor for 
the execution creditor, look with him when he was going to attend 
Court at Oxbow, a writ of execution against goods to seize there­
under while in the vicinity of Oxbow, where the execution debtor 
resided.

The execution debtor informed the sheriff at the time of seizure that 
he had arranged with the execution creditor for an extension of 
time to pay, and this being communicated to the solicitor, he in­
structed the sheriff to withdraw. No steps had been taken by 
the <heriff other than making seizure. The sheriff having charged 
for mileage all the way from Moosomin, where his office was. and 
also charged poundage on the whole execution, the solicitor reviewed 
such charges before the Judge.

Held, that under the tariff the sheriff was entitled to mileage from 
his office at Moosomin.

Held, further, that apart from Rule 374 of the Judicature Ordinance, 
tin* sheriff would not be entitled to poundage, but that under that 
Rule the sheriff was entitled to poundage.

[Wetmore, J., 29th April, 1902.]

Review of the taxation of the sheriff’s bill of costs against 
an execution creditor for his services in making a seizure 
under a writ of execution against goods.

J. T. Brown, for the execution creditor.
The sheriff in person.

Wetmore, J.—Mr. Brown contends that the sheriff is 
only entitled to mileage from Oxbow to Gainsboro. His con­
tention is that the sheriff did not necessarily travel all the 
way from Moosomin to Gainsboro for the purpose of executing 
the writ, that he travelled to Oxbow for the purpose of attend­
ing at Court.

The question arises under item 204 of the tariff, and I am 
quite clear that the sheriff is entitled to the mileage from his 
office at Moosomin. Item 204 allows the sheriff mileage for 
every mile “ necessarily travelled ... in serving and 
executing writs . . . from the place where the same are 
severally received or the sheriff’s office (whichever is nearest) 
to the place of . . . execution . . . and return.” Now 
the sheriff must have necessarily travelled to execute the writ,

Statement.

Argument.

Judgment.
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Judgment, he could not execute it without doing so. Under the item he 
Wetmorè, J. must be entitled to his travel from his office at Moosomin 

because he received it there and nowhere else and the item 
gives him his mileage either from his office or from the place 
where the writ was received. Under the item, therefore, the 
mileage would count from no other place. He did not receive 
the writ at Oxbow, therefore the mileage cannot count from 
Oxbow. The fact that the sheriff went down south for another 
object besides that of executing the writ does not affect the 
question.

Mr. Brown also contends that the sheriff is not entitled 
to any poundage. Apart from Rule 374 of “ The Judicature 
Ordinance,” I would have no difficulty in holding that the 
sheriff is not entitled to poundage. The English cases hold 
that the sheriff is entitled to poundage after seizure and 
before sale on the money realized by virtue of the pressure of 
the seizure. That seems to run through all the later cases. 
See Mort ini ore v. Crag g,l Bissicks v. Bath Colliery Co.2 In 
In re Thomas ex parte Sheriff of Middlesex? the Court seemed 
to have held that the law was well settled for years that the 
sheriff is not entitled to poundage unless he sold, with the only 
qualification that he was entitled to poundage if he has seized 
hut did not sell in consequence of a compromise between the 
parties. In Mortimore v. Cragg1 and Bissicks v. The Bath 
Colliery Co.2 the money was paid by the execution creditors 
directly to the sheriff or his officer after seizure and before 
sale, and poundage was allowed in both these cases. I must 
say with all respect that it seems to me that these cases I have 
rited were overlooked in In re Thomas,3 but that case, I think, 
goes a long way to support what I have laid down, that the 
poundage is only recoverable under the English decision when 
the money realized may he inferred to have been so realized 
by virtue of the presence of the execution, and that when no 
money is realized at all by virtue of the execution and it can­
not be inferred that any money was so realized the sheriff is 
entitled to no poundage.

But Rule 374 alters the effect of the English decisions very 
, materially. That Rule provides that “ in case the personal

'3 C. 1\ I). 210: 47 L. J. C. P. .148: 38 L. T. 11ft: 2ft XV. R. 3ft3.
*3 Kx. I) 174: 47 L. J. Kx. 408; 38 L. T. 1ft3; 2ft XV. R. 213.
1 11800) 1 Q. R. 4110: <18 !.. J. Q. R. 24.3 : SO L. T. <12: 47 XV. 

R. 2.3ft.
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estate of the defendant is seized ... on or under an Judgment, 
execution but not sold by reason of satisfaction having been Wetmure, J. 
otherwise obtained or from some other cause and no money is 
actually made by the sheriff on or by force of such execution, 
the sheriff shall be entitled to the fees and expenses of execu­
tion and poundage only on the value of the property seized 
not exceeding the amount indorsed on the writ or such less 
sum as Judge of the Court . . . may deem reasonable 
under the circumstances of the case.” This case is exactly in 
point ; the sheriff has seized the personal estate of the defend­
ant under the execution and he did not sell, but not because 
satisfaction of the execution had been otherwise obtained, but 
he did not sell “from some other cause," namely, because 
Mr. Brown, the plaintiff’s advocate, told him to withdraw. I 
cannot escape the very plain provisions of the Rule, and the 
clerk’s taxation as to this poundage was correct. In the 
absence of any order or direction from a Judge allowing less 
poundage than the percentage provided for in the tariff, item 
205, the clerk had to allow the poundage according to that 
percentage. Mr. Brown applied to me at the review to fix the 
poundage at a less sum which, under the Rule, he was at 
liberty to do. Under all the circumstances I am of opinion 
that $20 poundage would be reasonable, and will allow it at 
that sum.

Order accordingly.

VO!.. VU T. !.. REITS.
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Statement

McKEE v. McCLOCKLIN, et al.

Assignments and preferences — Residence—Execution—Intirpleader.

One Dunn, a merchant at Red Deer, in the Judicial District of North­
ern Alberta, being in insolvent circumstances, executed in favor of 
one Robinson on the 9th of February, 1904, an absolute assignment 
of all his stock in trade and fixtures, the consideration being ex­
pressed as Jjil. Robinson was a traveller for one of Dunn’s credi­
tors, namely, Ivnox. Morgan & Co., of Hamilton, Ontario, having 
his headquarters at Calgary, which was also in the Judicial District 
of Northern Alberta. On February 26th, Knox, Morgan & Co., 
through another traveller, one Munro, effected a sale of the goods 
and fixtures to the defendant MeClocklin at Winnipeg, and on 
March 9th Robinson gave MeClocklin a bill of sale and delivered 
up possession. Although the other creditors of Dunn were not 
consulted in the matter, they were notified that the assignment had 
been taken “in the interests of all the creditors.”

On March 15th, the plaintiff recovered a judgment against Dunn upon 
which they subsequently issued execution and caused the goods in 
question to be seized.

Held, per Wetmore and Scott, JJ.. that the assignment to Robinson, 
being one for the benefit of creditors, was absolutely void, as Rob­
inson was not a resident within the Judicial District of Northern 
Alberta, and that in consequence the defendants acquired no interest 
under their bill of sale.

Per Newlands, J., that the assignment was taken by Robinson solely 
on account of Knox, Morgan & Co., who acted in the premises 
without consulting either Robinson or the other creditors, and that 
it was not, therefore, an assignment for the benefit of creditors 
within the meaning -of C. O. 1898, c. 42. s. 3. but was void as 
delaying creditors, and that as the defendants took with notice, the 
sale to them was void.

Per Harvey, J. (dissentingi. that the onus of shewing that Robinson 
was not a resident of the Judicial District of Northern Alberta 
was on the plaintiff, and he had failed to establish that fact. Con­
sequently the assignment to Rohinson was a valid assignment for the 
benefit'of creditors : that in any event the defendants were innocent 
purchasers, and the assignment, being at most voidable only by 
creditors, could not be impeached as against defendants, who had 
innocently acquired rights before proceedings were taken.

Judgment of Sifton, CJ., affirmed.

[En banc, 10th and 11th January and 18th July, 1905.]

Appeal by plaintiff from the judgment of Sifton, C.J., 
on the trial of an interpleader issue respecting the owner­
ship of certain goods.

The facts are set forth above.

The appeal was heard by Wetmore, Scott, Prender- 
gast, Newlands, and Harvey, JJ.
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(J. M. Biygar (Payne with him), for plaintiff (appellant). 
J. L. Crawford, for defendant (respondent).

[18th July, 1905.]

Wetmore, J.—The question of residence is one which 
very frequently presents difficulties and no hard and fast rule 
can be laid down for the purpose of determining the ques­
tion. As stated by Lord Coleridge, C.J., in Beal v. Exeter/ 
“ It is impossible to define exhaustively the word ‘ resi­
dence/ In eacli case the question must be decided by the 
rules of common sense.”

The object of the Ordinance,2 was to prevent transfers 
for the benefit of creditors being made to persons who were 
not resident in the Territories, because it had been the cus­
tom, prior to the passing of that Ordinance, to make such 
transfer to persons residing out of the Territories, and prin­
cipally at Winnipeg. I am strongly of the opinion that 
this transfer was made to Robinson with a view to evade the 
provisions of this Ordinance. Robinson was merely a figure 
head, nothing more; he did nothing but simply accept the 
assignment and make the transfer hereinafter referred to to 
the defendant. Knox, Morgan & Co., by themselves or their 
employees, acted as the real trustees in so far as any action 
was concerned. However, T am not prepared to say that 
that would have voided the transfer, provided they had pro­
cured a proper person to fill the provisions of the Ordinance, 
that is. providing that they had had the assignment made to 
a person who really was resident within the Territories. 
Robinson was not a resident of Calgary. He had no home at 
the Alberta hotel there, as he admits. He simply went 
there as a temporary guest from time to time. He might be 
there for a day, he might be there for three weeks. If he 
had a room reserved to which he returned after going out 
on his travels there might be some justification for saying 
that he was a resident there : hut going to a hotel and occupy­
ing a room there just as any ordinary travelling guest pass­
ing up and down the country would do, is not, to my mind, 
sufficient to constitute a residence: and that was the character

* ô7 L. J. Q. It. 128 ; 20 Q. B. D. 300 : 68 L. T. 407 ; 30 W. R.

* No 11 of 1000.

Argument.

Judgment.



276
J udgment. 
We tu lore, J.

TERRITORIES LAW REPORTS. [VOL.

of his pretended residence in Calgary. There is nothing to 
indicate that Robinson in so far as Calgary was concerned, 
had the animus residendi. 1 am of opinion that for the 
purpose of the Ordinance, the language of Tyndall, C.J., in. 
Whithorn v. Thomas,a is applicable. He says,4 “ Residence 
implies something more. It must mean actual occupancy 
either by himself or by his family or servants. There must 
be an animus residendi." And for the purpose of the Or­
dinance I am of opinion that there must be this animus 
residendi.

Having thus reached the conclusion that Robinson was 
not a resident of the Judicial District in which the assignor 
resided or carried on business, the assignment to him was 
void. The Ordinance did not provide that this would be 
merely void as against creditors because if it had done so 
the tenor of the authorities are to the effect that it would 
have been only voidable. Rut the Ordinance renders it 
absolutely invalid and ineffectual as a transfer or assignment 
unless it is made to a person or persons as provided in that 
Ordinance. Now, the assignment being void as such for 
all purposes, MeClocklin, the defendants, claiming through 
such void assignee under an assignment from him, cannot 
get a better title than he has. The right of property re­
mained, therefore, in Dunn, the execution debtor, and is 
exigible under plaintiff’s execution.

I am of opinion that the judgment of learned Chief 
Justice should be affirmed, and this app- ,il dismissed with 
costs.

The notice of appeal contains an . etion that evidence 
was improperly admitted by the trial Judge: the only ques­
tion necessary to discuss on that ground was the reception 
of a certified copy of the bill of sale. That document was 
tendered by* the plaintiff and objected to, and the objection 
was sustained. Subsequently Robinson was called and some 
questions put to him as to where the original bill of sale was, 
and upen his answering them the certified copy was again 
tendered, and put in. No objection seems to have been 
taken to its admissibility at that stage, and the defendant not 
having then raised the objection is not, in my opinion, in a 
position to object to it now.

• 7 M. & G. 1: 8 Srott (N.R.t 78.1 ; 14 L. J. C. P. 38: 8 Jur. 1008.
* At page 40 of 14 L. J. C. P.
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The other evidence objected to was not material and does 
not affect the conclusion reached.

Scott, J., concurred.

Nbwlands, J. :—The appellant claims first that Robinson 
is not a party to this action and that, therefore, the bill of 
Rale from Dunn to him cannot be set aside. Robinson does 
hot claim as a bona fide purchaser for value but only as 
assignee of Dunn for the benefit of his creditors. Dunn is a 
party to the suit. Robinson was a witness and had a full 
knowledge of the proceedings. Either Dunn or Robinson 
would be a necessary party, but not the both of them, and 
Dunn being a party with the knowledge of Robinson I do 
not think it necessary that Robinson should be a party also.

The appellant further urges that this is not an action in 
which an interpleader should have been granted. As this is 
not an appeal from the interpleader order it is too late to 
take this objection. Whether a conveyance can be set aside 
as a fraud on creditors on the trial of an interpleader issue 
has been settled in the case of West v. Ames Holden et al * 
My brother Scott in his judgment in that case says: <rRe­
ference to the Ontario Reports will show that ever since the 
passing of the Common Law Procedure Act in 1854 it has 
been the common practice there to raise and dispose of in 
interpleader issues where the title to goods is in issue the 
question whether a conveyance relied upon is void under 13 
Elizabeth or under the statute respecting fraudulent pre­
ferences : and T am unable to find that the practice has ever 
been questioned.*’

The appellant also objects to the admission of a certi­
fied copy of the bill of sale from Dunn to Robinson on the 
ground that no notice was given as required by section 10 of 
the Canada Evidence Act. When this copy was first pro­
duced it was objected to on that ground and ruled out but 
was subsequently tendered in evidence and received without 
objection.

Under all the circumstances T do not think this is such 
an assignment for the benefit of creditors as is protected by 
section 3 of chapter 42 of Consolidated Ordinances, N.-W. T. 
Robinson took the bill of sale from Dunn solely on account

Judgment. 
Wetmore, J.

*3 Terr. L. R. 17.
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of Knox, Morgan & Co., one of the creditors. They took 
charge, sold the property without consulting either Robinson 
or the other creditors, and gave considerable time for the 
purchase money to be paid, and took it upon themselves to 
divide the purchase money how and when it suited them. 
There is no doubt that the other creditors were delayed by 
this course of action in getting what was due them, and 
therefore the hill of sale is void as against creditors.

The learned Chief Justice also held that the defendant 
took with notice, and I think there is sufficient evidence to 
uphold that finding. That being the case, the defendant» 
are in no better position under 13 Elizabeth, chapter 5, than 
Robinson, and if the bill of sale to him is void against credi­
tors the one to defendants is also void. It is only a bona 
fide purchaser without notice who is protected under section 
5 of that Act: Halifax Joint Stock Banking Co. v. Gled- 
hill*

T think, therefore, that the decision of the learned Chief 
Justice should be sustained and the appeal dismissed with 
costs.

Prfvderoast, J., concurred.

Harvey. J. (dissenting) : There is no Ordinance of the 
North-West Territories requiring that an assignment for the 
benefit of creditors shall lie in any particular form or that 
the creditors shall have any particular right to sav what the 
trustee shall do as regards the disposition of the property. 
In this case a sale was effected at what was apparently a fair 
price, and there seems no ground of objection to the action 
of the trustee in dealing with the estate bv disposing of it 
as he did. Certainly there appears to me to be nothing to in­
dicate any fraud on his part or on the part of the defendants. 
Though I see no reason why the assignment should not have 
been made in the ordinary way, yet I can see no reason why 
the bill of sale should not have effected a valid assignment 
for the 1 cnefit of creditors so as to come within the pro­
tection of section 3 of the Ordinance respecting preferential 
assignments.7

• 00 L. J. f*h. 181 : ( 1801) 1 Hi. 31: 08 L. T. 023 : 39 W. R. 104. 
TC. O. 1898. c. 42.
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But even it the hill of sale to Robinson did not constitute 
a valid assignment for the benefit of creditors so as to be 
protected, it would appear from the authority of The Meriden 
Brittania Company v. Braden,‘ Mehary v. Lumbers,‘ and 
other similar cases, that it would be only voidable, and could 
be set aside only, if moved against before other persons 
acquired rights innocently, and there appears to me to be 
nothing whatever from which it can be inferred that the 
defendants acted otherwise than honestly in their purchase 
and the transfer to them would therefore be unimpeachable.

It is urged, however, that Robinson was not a resident of 
the judicial district in which Red Deer, the place where the 
assignor Dunn carried on his business, is situate, and that 
therefore the assignment was invalid under chapter 11 of the 
Ordinances of 1900. T am of opinion that the burden of 
showing that Robinson was not a resident of the judicial dis­
trict of Northern Alberta in which Red Deer is situate is on 
the party claiming to set aside the assignment in which he 
is described as a resident of Calgary, which is in the same 
judicial district, and which, in my opinion, is otherwise valid, 
and the evidence in my opinion does not establish this, but 
rather the reverse.

The only evidence on the subject is that of Robinson him­
self, with the exception of that of the defendant Thomas 
McClocklin, who says he thinks Robinson lives in Winnipeg, 
and thinks that he told him his parents lived in Manitoba. 
The evidence of Robinson himself on the point is as follows :

“Q. You travel for the house in Hamilton? A. Yes.
Q. What does your territory cover? A. The North-West 

Territories.
Q. How far west do you go? A. To Calgary.
Q. How far north do you go ? A. To Edmonton.
Q. Your home is in Winnipeg? A. My home is in 

Calgary.
Q. When are you there? A. No stipulated time. I am 

in Winnipeg twice a year.
Q. How often in Calgary? A. Quite often.
Q. Where do you stay there? A. At the Alberta Hotel.
Q. It is the custom of a great many travellers who make 

their headquarters in Calgary, is it not? A. Yes.
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*23 A. R. 51, see p. 60 of the Report.
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Q. Do your father and mother live in Winnipeg? A. Y eu.
Q. What is the reason for you saying that you reside in 

Calgary, is it that you spend Sundays there when you are 
not on your trip? A. Not necessarily.

Q. You are on the road considerably, are you not, except 
on Sundays ? A. I am on the road about ten months or 
more in the year.

Q. Where do you spend the other two months ? A. I go 
to Hamilton once a year and to Winnipeg twice.

Q. Where do you spend your vacation? A. That is all 
the vacation that I have.

Q. What time do you spend in ('algary outside of Sun­
days ? A. I have been there three weeks and a half at a time.

Q. Within the last year? A. Yes, within the last year.
Q You have no home there, you simply put up at the 

* Alberta ?* A. Yes.”
The term “ resident ” or “ reside ” has no fixed meaning, 

as defined by the Courte under various statutes. It has been 
held that a man may have more than one residence at the 
same time, but I know of no authority that a man may be 
without any legal residence, and unless there is authority for 
such proposition I can see no reason for finding on the above 
evidence that Robinson’s residence was not at Calgary, for 
there certainly is no proof of its being anywhere else. Calgary 
was his headquarters and the place where lie no doubt received 
his mail and apparently spent his time when he was not 
travelling.

I am, therefore, for the reasons stated, of the opinion that 
the title of the defendants is good as against the plaintiffs, 
and that the appeal should be allowed and the judgment of 
the trial Judge reversed.

Appeal dismissed, Harvey. J., dissenting.
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STIMSON v. HAMILTON.

Attachment of debts — Debt or liquidated demand—Rule 384 J. O.

A rlnim on a covenant lo pay contained in a chattel mortgage given 
to secure an account, the amount of which had been unascertained, 
is a debt or liquidated demand authorizing the issue of a garnishee 
summons under Rule 384 of the Judicature Ordinance, C. O. 1898, 
c. 21.

f Scott, J., 7th January, 1905.] 
[En banc, 15th and 20th January, 1906.]

The plaintiff was the agent of the North-West Cattle Com­
pany, and the defendant from time to time received from 
the company horses which he held for sale on the company’s 
account, it being the defendant’s duty to account to the com­
pany for the proceeds of all sales when made, less a commis­
sion to which he was entitled on each side. On October 14th, 
1895, the defendant was indebted to the company for the 
proceeds of certain sales and a small sum for goods supplied, 
but accounts had not been stated nor was the amount of the 
indebtedness ascertained. On that day the defendant, to 
secure such indebtedness, gave to plaintiff a chattel mortgage, 
for $800, bearing interest. This action was brought to recover 
the amount of such mortgage and accrued interest, and the 
plaintiff issued a garnishee summons directed to one Delia 
Anderson. The action was tried before Scott, J., who found 
the facts ns stated above, and on May 28th, 1903, gave judg­
ment directing a reference to ascertain the amount of the 
defendant’s indebtedness to the company. The inquiry showed 
that the defendant, at the time he gave the mortgage, was 
indebted to the plaintiff in $450, and that nothing had been 
paid on account thereof.

The garnishee having paid into Court a sum of money, one 
Macdonald, to whom the defendant on October 11th, 1902, 
had made an assignment, obtained a summons to show cause 
why the monies in Court should not be paid out of Court to 
him on the ground that the action was not for a debt or 
liquidated demand within Rule 384 of the Judicature Ordin­
ance. This motion was heard by Scott, J., in Chambers.

C. de W. Macdonald, the applicant, supported the motion.
J. C. F. Brown, for plaintiff, contra.
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Scott, J. (after reciting the facts).—The fact that the 
action is one upon the covenant in the mortgage instead of 
one brought by the company to recover the amount of the 
indebtedness secured by the mortgage does not appear to me 
to be material so far as this application is concerned. The 
whole question turns upon whether the company’s claim for 
the proceeds of the sales of horses and for the goods charged 
for is a debt or liquidated demand within the meaning of 
Rule 483.

In the Encyclopœdia of the Laws of England, vol. 4, p. 
150, it is stated with reference to the action of debt that, “ it 
was maintainable for the recovery of money due upon simple 
contract debts ... in the case of simple contract debts, 
certain concise forms of counts were generally used which were 
described as i common counts ’ or common indebitatus counts. 
Those most frequently employed were for money payable 
(inter alia) for goods sold and delivered for money received 
for interest, etc.” See also Bullen & Leahe, Precedents in 
Pleading, 3rd ed., p. 33.

In Sheba Gold Mining Co. v. Trubshawe,1 it was held that 
the words “ debt or liquidated demand ” in Order 3, Rule 6 
(the rule authorizing the special indorsement of writs of 
summons) are construed as applicable only to cases where the 
demand is a liquidated demand, and that (following Rodway 
v. Lucas,2) a claim for interest which is not payable under a 
contract or by statute is an unliquidated demand.

In the Annual Practice (1903), at p. 20, the following is 
stated :—

Any definite sum of money recoverable at common law by 
express or implied agreement is within Rule 6, thus in general 
money due on the common counts as had or received, or paid, 
or lent, or on account stated is within the rule but not, it 
would seem, money claimed on a mere quantum meruit.

In Re Williams/' it was held that a claim for flour, the 
product of wheat left by the plaintiff with a miller to be 
manufactured into flour, was a liquidated demand, although 
the quantity of flour produced had not been ascertained.

1 (1802) 1 Q. R. (574; 01 L. J. Q. R. 210; 06 L. T. 228 ; 40 
W. R. 381.

s 10 Ex. 007 ; 24 L. J. Ex. 155; 1 Jur. N. S. 311; 3 W. R. 212
* 31 U. C. R. 143.
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The question of the construction to be placed upon the 
words referred to is exhaustively treated in an article on 
summary judgment, in vol. 39 of the Canada Law Journal, at 
p. 545, in which all the cases bearing upon the question are 
referred to.

In case the action to recover the amount of defendant's 
indebtedness had been brought by the company the proper 
claim under the former system of pleading would have been 
on the common indebitatus counts for money payable by the 
defendant for money had and received by him for the use of 
the company for interest upon same, and (as to the particular 
items I have referred to) for goods sold and delivered or for 
goods bargained and sold. As to the claim for the proceeds 
of horses sold there would of course be an enquiry either by 
the .fudge or jury at the trial or upon a reference to take 
accounts as to the number of horses sold, the amounts received 
by the defendant in respect thereof and the payments made 
on account either in money or goods (the evidence shows 
that payments both in money and goods were made on 
account), and it would then be merely a matter of computa­
tion to ascertain the amount of the indebtedness, but notwith­
standing that such enquiry might be necessary the claim is 
nevertheless a liquidated demand.

Supposing that the claim had been for $100, the proceeds 
received by the defendant upon the sale of one horse. That 
would undoubtedly be a liquidated demand. Would it cease 
to be such if the defendant disputed that he had received that 
sum or any sum or claimed that he had paid the amount or a 
portion of it? I think not, and yet in case of any such dis­
pute there would have to be an inquiry to ascertain the 
amount plaintiff was entitled to.

I cannot draw any distinction between such a claim and 
the claim in this action which is for the proceeds of the sale 
of a number of horses, less a fixed and ascertained deduction 
for commission, and in which in consequence of a dispute an 
enquiry became necessary to ascertain the amounts received 
by the defendant and the amounts paid by him on account.

Poulett v. Hill * and Lynde v. Waithman,5 which were 
cited by counsel for the defendant, do not appear to me to 
favour his contention.
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Judgment. In the first mentioned case a mortgagee brought an action 
Scott, J. against the mortgagor for foreclosure and obtained the ap­

pointment of a receiver for the rents of the mortgaged pre­
mises. He then brought a second action against the mortgagor 
in which he claimed by special endorsement the interest 
which had accrued on the mortgage less certain rents which 
had come to the hands of the receiver. So far as I can gather 
from the language used in the judgments it was held on an 
application for summary judgment under Order 14, that the 
order should not be made, 1st, because the relief claimed 
could be obtained in the first action, and 2nd, because by 
reason of the receipt of rents by the receiver the amount was 
not a liquidated sum within the meaning of Order 3, Rule 6.

In the latter case the mortgagee, in an action against the 
mortgagor, claimed by special endorsement the principal and 
interest due on the mortgage. An application for judgment 
under Rule 14 was refused merely because there was a plaus­
ible dispute as to the amount which the plaintiff was entitled 
to recover. The defendant showed upon the application that 
a receiver had previously been appointed for the rents, but 
Lord Esher, M.R., expressed the view that that fact should 
not prevent the plaintiff endorsing his writ under Order 3, 
Rule 6. Kay, L.J., expressed the same view, and in referring 
to the judgment in the former ease, states that it does express 
the contrary view.

I gather from the latter case that though there may be a 
dispute between the parties as to the balance due it may still 
be a liquidated demand within Order 3, Rule 6.

For the reasons I have given, I hold that plaintiff’s claim 
is a liquidated demand within the meaning of Rule 384.

The effect of my holding otherwise would be, in my view, 
to give to that rule a construction much more restrictive than 
the Legislature contemplated.

The application will be dismissed with costs.

The applicant appealed, and the appeal was argued before 
Sifton, C.J., Wetmore, Prenderoast, Newlands, and 
TTarvey, JJ.

Argument. O. A/. Rifjgar, for applicant (appellant).
.7. A. Loiighced, K.O.. for plaintiff (respondent).
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The judgment of the Court was delivered by

[j20th January, 1906.]

Harvey, J.—The pleadings are not set out in the appeal 
book, but it appears from the judgment of the trial Judge 
that the claim was on a covenant in a mortgage. That being 
the case, there would appear to be no doubt that the action 
so constituted was for a debt, and the garnishee summons 
was, therefore, prima facie authorized. The action came on 
for trial, and the trial Judge found that “ the consideration 
of the mortgage sued on was not an ascertained indebtedness 
. . . and that the mortgage was given for that amount
merely to cover defendant’s indebtedness when ascertained,” 
and he directed a reference to the deputy clerk “ to ascertain 
and report the amount of defendant’s indebtedness.”

This judgment of the trial Judge has not been impeached 
in any way, and in pursuance of the reference, the deputy 
clerk has made an enquiry and a report in which he has 
found a certain sum due from the defendant to the plaintiff, 
but no judgment has been entered thereon. It is contended 
by defendant’s counsel, however, that there is no evidence 
before the Judge or the clerk from which it can be found 
that there is any debt due by the defendant to the plaintiff. 
This contention appears to me to be entirely beside the 
question. Whether the evidence is sufficient or whether other 
evidence should be required is not for our consideration; the 
judgment of the trial Judge, which cannot be impeached by 
such proceeding as this, finds that the nature of the claim 
whatever the amount may bo, is one of debt, and, such being 
the case, the moneys were properly the subject of attachment 
and must remain in Court until the final determination of the 
action. I am also of opinion that for the reasons given by 
my brother Scott the application was properly refused.

285

Judgment.

Appeal dismissed with costs.
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BEX v. CANADIAN PACIFIC RAILWAY CO.

Raitiraps—.Sparks from rapine—Prairie Fires Ordinance—Erideace—■ 
Constitutional laic.

The fact that shortly after the passing of a locomotive a lire is seen 
near the railway track, where none existed before, is prima facie 
evidence that the lire originated from sparks from the locomotive.

The provisions of the Prairie Fires Ordinance requiring locomotives 
to be equipped with certain appliances and in easting on a defendant 
the onus of proof in a criminal ohnrge relating thereto, are binding 
on a railway company deriving its powers from the Parliament of 
Canada, but operating lines of railway in the North-West Terri­
tories.

[Court en banc, 12th April, 1904. nnd 20th January, 190ô.]

Statement, Motion by defendants for a writ of certiorari. The facts 
are sot out in the judgment of Wetmore, J. The motion 
was hoard by Sifton, C.J., Wetmore, Scott, Prenderoast 
and Newlands, J,T.

Argument. ,7. A. M. Aikins, K.C., for the defendant.
Horace Harvey, Deputy A tty.-General for the Crown, the 

Justice and the informant.
[20th January, 1005.]

Judgment. Siftox, C.J. :—This is an application on behalf of the 
company to quash a conviction under the Prairie Fire Ordin­
ance} made by Cortland Starnes, J.P., by which the com­
pany was held liable for a fire started in the neighbourhood 
of Kineort.h, a station upon the line of railway owned by 
the defendants.

A number of grounds of objection wore taken, of which, 
however, only two were relied upon at the argument.

1st. That there was no evidence to support the conviction.
2nd. That the Prairie Fires Ordinance,' in so far as it 

furports to affect or bind the Canadian Pacific Railway 
Company, is ultra vires.

As to the first objection, T think, the proper rule in case 
of an appeal, is that if there is any evidence to justify con­
viction it is for the Justice of the Peace to decide as to the

*C. o. 1808, C. 87.
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weight practically in same manner as a jury, and that his 
finding should not be interfered with except it clearly ap­
pears that there was no evidence before him, which can 
hardly be argued in this case. The evidence is practically 
all given by employees of the company, and shows that just 
after the passing of engines of the defendants the fire was 
seen by three different employees of the defendants; that 
a wind was blowing from south to west, and that the fire 
burned from a point inside the right of way to a distance of 
several miles north of the track; that these employees, 
whose duty it would be to look after the interests of the 
company (and one at least of whom was specially charged 
with the duty of preventing spread of fires, and was in special 
rliarge of the section of the track in the neighbourhood of 
ibis fire, and who swears he was the first man at the fire), saw 
nobody in the neighbourhood who could have started it. And 
the magistrate having deduced therefrom that the fire neces- 
Fnrily was caused by sparks from one of the engines previ­
ously mentioned, I do not feel justified in saying that he 
had no grounds for such deduction.

As to the second ground, I have no hesitation in saying 
(hat if the Ordinance should he construed as compelling the 
railway company to carry on its undertaking in a manner 
different from that contemplated by the Dominion statute 
incorporating the company, in laying upon the company bur­
dens not made a part of its duty by that Act, or The General 
Railway Act, it would be ultra vires, but this does not, to me, 
appear a necessary construction of the Ordinance, which so 
far as this case is concerned, only appears to govern the pro­
cedure and rules of evidence and shifts upon the defendants 
in certain cases the burden of proof of the existence or non­
existence of certain matters, which ordinarily without the 
Ordinance might have to be proved by the plaintiff, and to 
Ibis extent, T think, the Legislature was clearly within its 
rights in enacting said Ordinance.

I, therefore, think that the motion to quash should be 
disallowed and the conviction affirmed.

Wetmohe. J.—The fire in question took place about 
Iwo miles east of Kincorth Station, and was first observed 
somewhere between ten and eleven o’clock in the morning of 
Hie 15th October, 1903. Not very long before the fire was

Judgment. 
Siftôni C.J.
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Judgment, discovered, two engines belonging to the defendant company 
Wetmore, J. passed, going east from Kincorth Station. One left the sta­

tion at U.3U in the morning and the other at 10.35. The 
first notice that the witnesses had of the fire was seeing the 
smoke. The parties who testified to seeing the fire, and who 
went to where it was first, saw this smoke from a distance 
of about one mile and a half to two miles. By the time they 
got there the fire had extended a considerable distance north. 
There was a strong wind from the south-west. An old fire­
guard had been ploughed on the north side of the track, and 
the newly burned ground extended from within this fire­
guard northwards. One of the witnesses stated that he 
judged it started from the track. This old fireguard had 
been plowed, but it had been allowed to grow up witli weeds 
and grass so that it was of no use whatever as a fireguard, 
and there was no other fireguard.

The first objection taken to this conviction was that 
there was no evidence to establish that the fire originated 
from the defendants’ engine. I am of the opinion that there 
was evidence to warrant the Justice in coming to the conclu­
sion that this fire did so originate. In Smith v. The London 
& South-Western Railway Company * the question was raised 
whether there was evidence that the fire originated from 
sparks from the engine of the defendant company. In that 
case the only evidence that it so originated was that shortly 
after the up-train had passed a fire was found burning from 
the inside of the railway fencing, and had consumed some 
of the trimmings, which, from the unusual heat of the sum­
mer, were in a highly combustible state. Kelly, C.B., in de­
livering judgment, states as follows:1 “There was here ample 
evidence from which a jury might have found that the fire 
arose from a spark from the engine falling on the trim­
mings.” The other Judges did not dissent from this proposi­
tion, and must have acceded to it, otherwise the judgment 
could not have been affirmed as it was. This case now under 
consideration seems to be on all fours with the case T have 
just cited.

In The New RrunswicJc Railway Company v. Robinson* 
it would appear from the judgment of Strong, J., at page

1 40 î* J. C. P. 21 : L. R. G C. P. 14 : 23 L. T. (178 : 10 W. R. 230.
' At p. 24 of 40 L. J. C. P.
411 S. C. R. 088
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094, that “ the only evidence to show that the fire was caused Judgment, 
by sparks from the defendants’ locomotive was that on the Wetîiîürë, J. 
day on which the fire occurred a train passed along the rail­
way, and a short time afterwards the respondent’s barns, 
situated about two hundred feet from the line of railway, 
were discovered to be on fire.” At page 690, Ritchie, C.J., 
is reported as follows : “ I think the fair result of the evi­
dence is that the fire took place from a spark from the lo­
comotive getting into the hay and igniting it/* Strong, J., 
at page 694, is reported as follows: ‘‘ I should have thought 
it not sufficient to prove that the fire might have originated 
from the sparks thrown out of the locomotive, but that the 
plaintiff was bound to prove something further connecting 
the fire with the passage of the engine. In Freemantle v.
.V. 11'. Ry, Co.,8 such evidence, however, was held sufficient 
to make a prima facie case for the consideration of the jury.'’

In Rainville v. Grand Trunk Railway Company,# the 
question arose whether the fact that an engine had passed 
the locus in quo a short time prior to the fire being discovered, 
was evidence upon which a jury might find that it was 
caused by sparks from such engine. Osler, J.A., is thus re­
ported on page 249 : “ Then was there evidence that the fire 
had been caused by the defendants, that it came from their 
engine? There clearly was. No other probable cause was 
proved, and that a probable cause of that kind existed was 
proved. An engine was seen by one of the witnesses to pass 
along the line opposite the plaintiff’s premises. Before then 
no fire had been seen, and the fire on the defendants’ premises 
was seen by this witness two or three minutes or less after­
wards.”

Now, in the case under consideration, although no person 
at the time the fire originated, was actually at the place where 
it began, the smoke was noticed by the witnesses I have re­
ferred to, who were the telegraph operator at Kincorth, the 
pump man of the company, who was on duty that day at Kin- 
rorth, and whose section ran three miles and a half east of 
Kincorth, and who at the time of the fire was at the east 
' iid of his section, and saw the fire about a mile and a half 
"est of where he was working. These men all saw the fire

'10 O. It. fN.S.) St); 31 L. J. C. P. 12: 0 XV. R. fill.
* 23 A. R. 242.
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Judgment. 

Wetmore, J.

[VOL.

fhortly after the engines went by, and immediately proceeded 
to the place and discovered what 1 have stated; and there is 
no evidence that any fire had been seen there before the 
engines went by. This is sufficient to warrant a prima fade 
finding that the fire originated from sparks, at any rate, 
from one of the engines, and 1 am inclined to think from 
the last one. It is not material, however, which of the two 
engines started the fire.

The Prairie Fires Ordinance1 provides by section 2 that 
“any person who shall directly or indirectly, personally or 
througii any servant, employee or agent kindle a fire and let 
it run at large on any land not his own property . • .
shall be guilty of an offence and shall on summary convic­
tion thereof be liable to a penalty . . . .” Ordinance 
ill. 24 of 1903, amends section 2 of the original Ordinance by 
adding a sub-section 2, which is as follows: ‘‘If a fire shall 
he caused by the escape of sparks or any other matter from 
any engine or other thing, it shall he deemed to have been 
kindled by the person in charge, or who should be in charge 
of such engine or other thing, but such person or his em­
ployer shall not he liable to the penalties imposed by this 
reetion, if in the case of stationary engines, the precautions 
required by section 12 have been complied with and there 
has been no negligence in any other respect, or in the case 
of railway or other locomotive engines, such engine is equip­
ped with a suitable smoke stack netting and nsh pan netting, 
in good repair, and kept closed and in proper place, and in 
thé case of railway engines, where the line of railway passes 
througii prairie country, there is maintained for a distance 
of. at least, three miles continuously in each direction from 
the point at. which the fire starts on each side of such line of 
railway, and not less than two hundred nor more than four 
hundred feet therefrom, a good and sufficient fireguard of 
ploughed land, not less than sixteen feet in width, kept free 
from weeds and other inflammable matter, and the space be­
tween such fireguard and such line of railway is kept burned 
or otherwise freed from the danger of spreading fire, and 
there has been no negligence in any other respect.”

Section 8 of the principal Ordinance provides that “It 
shall not be necessary that any prosecutor or complainant 
shall in any information or complaint for an offence under 
this Ordinance negative any exemption, exception, proviso, or
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condition herein contained or prove any such negative at the Judgment, 
hearing or trial, but the accused person may prove the af- NVetmôrë, J. 
firmative thereof in his defence, if he wishes to avail himself 
of it.” The requirement in the Ordinance of 1903, is an 
exemption or exception from liability in case the fireguards, 
h» far as this company is concerned, were made and main­
tained as required, and in case the locomotive engine was 
equipped with a suitable smoke stack netting and ash pan 
netting, in good repair, and kept closed and in proper place, 
and if this legislation is valid, it was incumbent on the 
informant to prove the negative herein mentioned ; it was 
on the company to prove that proper fireguards were made 
and that the locomotive engine was equipped and kept 
a< required. The company did not appear. It was 
established, however, affirmatively that the fireguards were 
not properly maintained, because they were not sufficient.

It was urged that these provisions were ultra vires the 
Legislative Assembly, that such Assembly had no power to 
cast duties or obligations on this company, which was con­
stituted, and its powers and duties prescribed by Act of 
Parliament. In so far as the casting of the duty upon them 
to maintain fireguards is concerned, I have very great doubts 
whether that was within the power of the local Legislature.
Hut, assuming that it was not, it does not to my mind settle 
the question, for 1 am of opinion that it did lie within 
the power of the local Legislature to require that the com­
pany's engines should be equipped in the manner prescribed 
and the netting kept closed and in the proper place. That 
did not cast upon the company any new obligation, it was 
their duty at common law to have these appliances properly 
equipped and kept so that the least possible danger from 
fparks should ensue, and the Ordinance simply provided that 
they should perform their common law duties, and if they 
did not they should be liable for the consequences in a 
penalty. It is true that the Ordinance threw upon the com­
pany. in case of procedure for an offence of this nature, the 
onus of establishing that they had the appliances, and that 
they were in proper condition. It was within their powers 
and reasonably so, because the servants of the company, as a 
rule, would he the best informed persons to establish that 
fact. and in many instances would be the only persons a vail- 
dde to do so. T am of opinion that the power to so legislate
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Judgment. 

Wet more J.
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would come under the authority given to the Territories to 
legislate upon all matters of a merely local or private nature 
and also the power given to legislate in respect to property 
and civil rights in the Territories. Prairie fires, we all know, 
are liable to be most disastrous in their consequences, not 
merely in the matter of an injury done to the individual, 
but in many cases the whole district is laid waste, and, not 
only is the grass destroyed, but grain, houses, and hay stored 
away for winter use, are not infrequently swept away, and 
in order to preserve properties of this sort from this danger, 
1 am of the opinion that the Assembly could practically say 
to this railway company, “ You must use your engines in the 
manner you are required to use them at common law, and, 
if you do not, you are liable to a penalty.” That merely 
makes them liable to a penalty because they do not observe 
their common law duties, and in doing so they are not cast­
ing any additional duties upon the company other than what 
they were bound to observe before. This is legitimate legis­
lation in the direction of preserving the property of the in­
habitants of the Territories, and in addition to that is en­
tirely of a local nature. I am of opinion that this holding 
comes within the principle laid down by the Judicial Com­
mittee of the Privy Council in Canadian Pacific Railway v. 
Corporation of the Parish of Notre Dame de Bonsccours.T

T am, therefore, of the opinion that a prima facie case 
was established against the defendants, which warranted the 
Justice in convicting, and that the certiorari should he 
refused.

Scott, Prendkroart, and Xewlands. JJ.. concurred.

Application dismissed.

' (1809) A. C. 307; 08 L. J. P. C. 54; 80 L. T. 434.
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FROST & WOOD CO., LTD. v. EBERT.

Sale of goods—Trade name—Implied icarranty—Evidence of defects.

In answer to an action upon promissory notes given for a Frost &
Wood binder, the defendant set up defects in the machine, hut the 
only evidence of their existence was his own and that of a neigh­
bour. neither of whom appeared to have much experience with 
hinders.

Held, that, as the article had been sold under its trade name, there 
was no implied warranty of fitness for the purpose for which it 
was sold, and (Prendeboast, J., dissentiente) that the evidence did 
not shew that the difficulties the defendant had encountered in 
operating the machine were due to any defect in it.

[Court en banc, 12th-20th January, 1906.]

This was an appeal by defendant from the judgment Statement, 
of Sifton. C.J., before whom, without a jury, the case was 
tried. No reasons were given for the conclusion reached 
by the trial Judge, his judgment being as follows:—

•' Verdict in favour of tbe plaintiffs for $150.50.”

The facts were stated by Scott, J., as follows:—
This action was upon two promissory notes given by the 

defendant to tbe plaintiffs for the price of a binder purchased 
by him from them. The defences relied upon by the de­
fendant were : that at the time of the sale of the binder and 
as part of the agreement therefor, it was verbally agreed be­
tween the parties that defendant should take the binder to 
his farm and that plaintiffs should immediately send there 
an expert who would set it up in good running order, so as 
to enable the defendant to cut bis crop, which then, as plain­
tiffs knew, was ready to cut, and required to be cut immedi­
ately : that plaintiffs did not send such expert immediately, 
but after a long time and at a date when, owing to the bad 
state of the weather, the defendant was unable to cut his 
crop, which, owing to the delay, was ultimately frozen ; that 
the binder, even when set up bv the expert, was not set up 
so as to run in good working order ; that it failed to work 
properly, and worked only with great difficulty ; that it was 
arranged with two plain knives, instead of, as it should have 
been, with one plain knife and one cycle knife ; that it was 
not possible to put it out of gear so as to pass over obstruc­
tions or bad pieces of ground ; that it was not good work-
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Argument.

Judgment.
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manship; that in consequence of improper workmanship and 
the improper mode in which it was set up, a number of por­
tions of the machine broke in the course of working it, and 
that by reason of these facts and circumstances the binder 
was not worth more than the defendant had already paid 
plaintiffs on account of same, viz., $30.00. The defendant 
counterclaimed $100 for damages occasioned by reason of the 
facts and circumstances stated in the defences referred to.

At the trial, plaintiffs rested their case upon proof 
of the making of the promissory notes sued upon. The evi­
dence for the defence consisted of the testimony of the de­
fendant and a witness, one Lilge.

The appeal was heard before Wetmore, Scott, Prexder- 
gast, ITarvey. and Newlaxds, JJ.

C. l\ Newell, for defendant (appellant).
O. M. Biggar, for plaintiffs (respondents).

[20th January, 1900.]

Wetmore, J.—I agree that the appeal should be 
dismissed, but only upon the grounds set forth by my 
brother Newlands, in his judgment, and for the reason 
therein stated, that there was no implied warranty that the 
binder was reasonably fit for the purpose for which it 
was sold.

Scott, J. (after stating the facts) :—It would appear 
that judgment was given at the trial on the conclusion 
of the plaintiffs’ case, by the trial Judge, on his own 
motion and before plaintiffs’ counsel had intimated 
whether he intended to adduce any evidence in reply. 
It may, therefore, be assumed that the trial Judge 
considered that no defence had been made out, and that 
therefore, it was unnecessary to call upon the plaintiffs to 
reply. In view of the fact that he has omitted to give any 
reasons for his judgment, it is impossible for this Court to 
determine whether the conclusion at which he arrived re­
sulted from his not having credited the evidence for the de­
fence or from his being of opinion that such evidence, if be 
lieved, was insufficient to establish the defence.
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A review of the whole evidence adduced for the defend- Judgment, 
ant leads me to think that the trial Judge might reasonably Scott. J. 
have concluded that the defence raised by him had not been 
established, and 1, therefore, think that his judgment should 
be affirmed.

Prendergast, J. (dissenting) :—1 am unable to adopt 
the conclusions reached in this matter by the other members 
of the Court.

In my opinion the defence established at the trial 
that the binder was defective at least, without speaking of 
the other defects complained of, in that it could not be set 
out of gear. This was not shewn by experts, I admit ; nor 
do I pretend that the case is a strong one. Yet, such is 
the evidence of the defendant, and that of Lilge, who seems 
to have had some experience in such matters, as he had ap 
parently been using a binder (although of another make) 
for two years previous. That evidence stands by itself, un­
contradicted, as the only evidence put in by the plaintiffs 
was part of the defendant’s examination for discovery, bear­
ing only on the signing of the notes. As I take it, the de­
fendant has made out a prima facie case that the machine 
was defective, and the ease stands until rebutted.

Such being, in my view, the clear import of the evidence, 
and the learned Chief Justice having had before him at the 
trial absolutely nothing but the defendant’s case on the 
point mentioned. I find myself unable to assume, on the 
hare ground that the verdict was for the plaintiffs, that he 
found otherwise than that the machine could not be set out 
of gear.

If the machine could not be set out of gear, this con­
stitutes, in my opinion, a breach of the implied warranty, 
that it was fit and proper for the purpose for which it was 
intended.

If, on the other hand, the proper view of the transaction 
is that it was a sale of a specified article under its patent or 
trade name, coming under the proviso to sub-section 1, sec- 
lion 16 of The Sale of Goods OrdinanceJ I think the de­
fendant is still entitled.

Of course, in such a case there is no implied condition 
that the article shall be fit for the purpose for which it is
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Judgment, intended. But I think that there is of necessity an implied 
Prendergaat.J. condition that the article is at least a fair sample of tlie 

class or line of goods known under the specified trade name.
In this other aspect of the case, the defendant could not 

validly object that the binder did not cut or tie up the 
grain properly, for the plaintiffs could answer that the sale 
having been of a specified article under its trade name as a 
Frost & Wood binder, this excluded the warranty of fitness, 
but the defendant, I think, could rightly reply that the trade 
name upon which he was relying represented a certain and 
well defined type of machinery, and that the name was in 
this case misleading, inasmuch as the binder he got, although 
perhaps stamped Frost & Wood, was not a fair sample of 
the class of goods known by that name, it being an essential 
feature of the latter that they can be set out of gear. This 
view seems to me the only equitable one, and I do not see 
that there is anything to the contrary in the judgment of 
Lord Bussell of Ivillowen in Gillespie Brothers & Co. v. 
Cheney,2 which has been referred to and which only bears 
on the question of implied warranty of fitness.

In my opinion the appeal should be allowed, the verdict 
in the Court below set aside and a new trial ordered, with 
costs in both Courts to the defendant.

Newlands, J.—I am not satisfied from tlie defendant’s 
evidence that the fact that the binder would not work prop­
erly and could not be set out of gear, arose from any defect 
in the binder itself ; it may have arisen from the fact that 
the defendant did not know how to work it.

As to a straight and cycle knife, there is no evidence 
that a binder of this make should have them or that the 
plaintiffs agreed to furnish such knives.

T think, therefore, that the trial Judge was justified in 
holding that the defendant had not proved the defence set 
up by him.

I am also of the opinion that this ease comes within the 
proviso to sub-section 1 of section 16 of The Sale of Goods 
Ordinance.* “ That in the ease of a contract for the sale of 
a specified article under its patent or trade name, there is 
no implied condition as to its fitness for any particular 
purpose.”

*0T» L. J. Q. It. •'Vi2 : (1800) 2 Q. It. no.
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The article in question was a Frost & Wood binder. Judgment. 
There was no evidence that that was a patent name, but it Newiands, J. 
is certainly a trade name. Lord Russell of Killowen in Gill­
espie v. Cheney,2 referring to this proviso, says:3 “That ob­
viously is intended to meet the case, not of the supply of 
what I may call for this purpose, raw commodities or ma­
terials, but for the supply of manufactured articles—steam 
ploughs or any form of invention which has a known name 
and is bought and sold under its known name, patented or 
otherwise.”

There being, therefore, no implied warranty of its fitness 
for any particular purpose, and the defendant not having 
proved an express warranty to that effect nor the defence set 
up by him, I think the trial Judge was right in finding a 
verdict for the plaintiffs.

Harvey, J., concurred with Newlands, J.

Appeal dismissed, Prendergast, J., dissenting.

REX v. VAN METRE.

/.'I'/rfmee — Deposition talon on examination for discovery in aid oj 
execution — Incriminating anmeers — Rule 860 of the Judicature 
Ordinance — Order partly invalid — Effect of.

The accused, an execution debtor, was examined under s.-s. 2 of Rule 
•'180 J. O., for discovery in aid of execution. The Order authoriz­
ing the examination improperly directed an examination upon mat­
ters beyond the scope of the Rule, but the accused nevertheless 
submitted without objection to be examined in accordance with the 
Order, and in giving his testimony did not object to answer any 
question on the ground that his answer might tend to criminate him.

Held, that the deposition taken on the examination was admissible 
in evidence against the accused on a criminal charge founded there-

Court FN banc, 10th and 19th April, 1906.]

Reference by Scott, J., before whom, sitting with a jury, Statement, 
tlie accused was tried and convicted, on February 23rd, 1906, 
for offences under section 368 of the Criminal Code.

The only evidence of the offences with which the accused 
was charged was contained in the deposition taken on his ex­
amination for discovery in aid of execution in November,

'At p. «4 of ( 1800) 2 Q. R.
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1905, in an action in which E. Shorey & Co. were plaintiffs, 
and the accused was defendant. This examination was held 
under an order made by Sifton, C.J., which order was as 
follows :—

“ Upon the application of the plaintiff and upon reading 
the affidavit of Canby Foster Newell filed herein, it is 
ordered that the defendant do attend before the deputy clerk 
of this Court at Edmonton, at such time and place as the 
said deputy clerk may appoint, and submit to be examined 
upon oath as to the estate and effects of the defendant so 
examined, and as to the property and means that the de­
fendant so examined had when the liability sued on in this 
action was incurred, and as to the property and means he 
still has. and as to the disposal he has made of any property 
since contracting the debt or incurring the liability, and as 
to what debts are owing to him.”

The question submitted was whether the deposition was 
admissible in evidence on behalf of the Crown.

The question was argued before Sifton, C.J., Wetmore, 
Scott, Prexderoast, Newi.ands, and Harvey, J,T.

T. J. Nolan, for the accused.
.1. Turgeon, for the Crown.

The judgment of the Court was delivered by

[mil April, 1906.']

Wetmore, J. —The order of the Chief Justice is framed 
in the terms expressed in sub-section 2 of Rule 380 of The 
Judicature Ordinance J and the question for the considéra 
tion of this Court is whether this deposition was properly 
received in evidence. The accused in giving his testimony 
did not object to answer any question put to him on the 
ground that his answer might tend to criminate him or to 
establish his liability to a civil proceeding at the instance of 
the Crown or of any person as provided in section 5 of The 
Canada Evidence Act. as substituted by fil Vic., ch. 53. 1 
have no doubt that if the examination before the clerk was 
properly and lawfully held the deposition under such cir­
cumstances might be put in as evidence. Before the passing

*(’. o. 1898. c. 21.
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of The Cumula Evidence Act, it was very clearly established Judgment, 
by the more recent authorities that where a witness was giv- Wetmor*-,J. 
ing his testimony under properly constituted proceedings in 
which lie was required to give sworn testimony if a question 
was put to him which tended to criminate him and he did 
not object to answer on the ground that his answer might so 
tend to criminate him, his answer would be receivable in 
evidence against him on a criminal prosecution. For this 
authority it is only necessary to refer to Ilegina v. Coofe2

It was also the law at that time that if a witness 
claimed the privilege, and the Court or officer hold­
ing the enquiry insisted upon his answering notwith­
standing ho claimed such privilege, the answer so given 
would not lie receivable in a criminal prosecution against 
him. Section 5 of The Canada Evidence Act, as enacted 
by til Victoria, only provides that in every instance a wit­
ness can he compelled to answer, hut if he claims the privilege 
his answer will not he receivable against him in a criminal 
prosecution : if he does not claim the privilege it is re­
ceivable.

Now the question here is whether the examination in this 
rase before the deputy clerk was being lawfully held or not.
In the first place, had the Chief Justice authority to make 
the order for examination that he did, and had the clerk the 
authority to hold the examination therein provided for? Sub­
section 1 of Buie 380 of The Judicature Ordinance, is in 
effect identical with Rule 32 of Order XLIT. of the English 
Rules, and that was the only provision for examination for 
discovery in aid of execution contained in our Ordinances 
relating to the administration of justice down to the consoli­
dation of these Ordinances in 1893, when what is now sec­
tion 2 of Rule 380 of The Judicature Ordinance now in 
force was introduced. That provision is as follows:—

“Where judgment has been obtained as aforesaid the 
Court or Judge may ex parte on the application of the party 
entitled to enforce the judgment order any clerk or em­
ployee or former clerk or employee of the judgment debtor 
or any person or officer or officers of any corporation to 
whom the debtor has made a transfer of his property or ef­
fects since the date when the liability or debt which was the

’0 Moore I\ C. (N.S.t 403 ; 42 L. J. P. (’. 45; L. R. 4 P. C. 
•9; 29 L. T. Ill ; 21 W. R. 553; 12 fox C. f. 557.
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Judgment, subject of the action in which judgment was obtained was
VWtmorv, J. incurred to attend before the clerk of the Court or other 

person to be named in the order and to submit to be ex­
amined upon oath as to the estate and effects of the debtor 
and as to the property and means he had when the liability 
or debt aforesaid was incurred and (as to the property or 
means he still has of discharging the judgment), and as to 
the disposal he has made of any property since contracting 
the debt or incurring the liability (and as to any and what 
debts are owing to him).’'

It will be observed that section 1 of that Buie 380 does 
not authorize an examination to the same extent as that pro­
vided for in section 2. By section 1 the examination of the 
debtor is confined to an examination as to whether any and 
what debts are owing to the debtor and whether the debtor 
has any, and what property or means of satisfying a judgment 
or order. Section 2 does not relate to an examination of the 
judgment debtor at all, and it permits the party examined to 
be examined, not only as to the property or means which the 
debtor has at the time of the examination of satisfying the 
judgment and as to any and what debts arc then owing to him, 
but it permits him to be examined also as to the estate and 
effects of the debtor generally, and as to the property and 
means he had when the liability was incurred, and as to the 
disposal lie has made of any property since incurring the lia­
bility. The order of the Chief Justice directed an examina­
tion as to whether any and what debts were owing to the 
debtor at the time of the examination, and whether the 
debtor had any, and what property or means of satisfying 
the judgment. In so far it was within the provisions of 
section 1 of the Buie. Now is it had because it went further 
and directed the debtor to be examined as to matter not em­
braced by this section 1, but embraced bv section 2? I am 
quite clear that the order ought not to have gone that far, 
but it does not follow that, because it did go that far, that 
it is bad. It is good in so far as it authorized the examina­
tion upon the subjects mentioned in section 1 of the Buie. 
Did the fact that it went further, make the order bad ? Was 
the deputy clerk not authorized to hold an enquiry at all? 
I cannot bring my mind to that conclusion. I am of opinion 
that the deputy clerk was authorized to hold an enquiry. It 
mi-rht be, and T think probably was, the fact that the going
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into the matters which were not embraced by section 1 of 
the Buie would be objectionable ; that is, objection might be 
raised to any question that went beyond an enquiry into those 
subjects and such objection might be good. But as a mat­
ter of fact the accused was being examined under oath, and 
therefore, giving evidence before a duly authorized authority. 
Therefore the confessions or admissions that were made in 
the course of such examination were not extra judicial and 
would come within the provisions of section 5 of The Can­
ada Evidence Act, as enacted by 61 Victoria. That being 
so, 1 am of opinion that, the accused not having raised the 
objection to answering the question on the ground that his 
answer would tend to criminate him, his deposition was ad­
missible and that the conviction in this case should be 
affirmed.

Conviction affirmed.

BANK OF HAMILTON v. LESLIE.

Appeal — Order not taken out — Leave to appeal — Irregularity- 
Waiver.

Leave to appeal may bo granted before the order appealed from has 
been taken out, but to enter and prosecute an appeal against an 
order without taking out such order is an irregularity. Such 
irregularity, however, if not objected to on an application to settle 
the appeal book, will be waived.

[Court en banc, 12th April. 1900.]

Motion by defendant to quash an appeal from an order 
of Newlands, ,1., made in an action brought by originating 
summons for foreclosure, argued before Sifton, C.J., Wet- 
moiii:, Scott, Prrndergast, and Harvey, JJ.

. I lex. Eoss, for defendant (respondent).
1). J. Thom, for plaintiffs (appellants).

The judgment of the Court was delivered by

Wetmore, .1.—The grounds of the motion are that the 
order appealed against was never taken out ; that is, Judge 
Xewland’s order was never entered or taken out, and that 
lie granted leave to appeal before that order was taken out.

Judgment. 
Wetmore, J.

Statement.

Argument.

Judgment.
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Judgment. As to the objection to granting leave to appeal, we are of 
Wetmore. J. opinion that there is nothing in it. The leave to appeal had 

been given and it would operate, at any rate ns soon as the 
order was taken out.

So far as the taking out of the order is concerned, the 
authorities are somewhat in conflict. The decision in Metcalf 
v. The licit ish Tea Association,' and the decision by North, 
J., in The Script Thonographg Com pan;/ Limited v. Gregg* 
each conflict with the other. In each case there was an order 
to dismiss the action for want of prosecution. In the former 
ease it was held that the order did not operate until it was 
drawn up and served, and in the other case the order was 
made hut it was not served, and the Court (North, .1.), held 
that when the time expired for proceeding the action was 
dead and could not be renewed. Those cases arc inconsistent 
with each other. In Toison v. Jervis3 an order was made and 
was not taken out, and the Court there held that it should 
have been taken out; hut they also held that it was merely an 
irregularity and voidable. The fact that it was an irregularity 
did not render it void, and therefore it could be waived.

We are of opinion that the irregularity in this case was 
waived by not raising the objection before the learned Judge 
when he settled the appeal hook. This application will, there­
fore, be refused. The costs of the appellant on this applica­
tion will abide the event of the appeal. There will be no costs 
to tlm respondent of this application in any event.

Motion dismissed.

'4«i L. T. 31.
*«» !.. j. (*h. 4<hï.
*8 Urnv. 304; 14 !.. J. Cli. 373.
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BANK OF HAMILTON v. LESLIE (No. 2).

Mortgage — Costs — Conduct of mortgagee — Discretion of Judge.

While the genernl rule in suits for foreclosure or redemption is to 
allow the mortgagee all his costs even where lie does not succeed 
in establishing his right to the full amount claimed, still where the 
conduct of the mortgagee has been oppressive and unconscientious 
the Court has n discretion to deprive him of costs and to award 
costs to the mortgagor.

[Court en banc, 12th-f9th April, 1900.]

The plaintiff, the assignee of a real estate mortgage given 
by the defendant to the Canadian Port Huron Company, 
Limited, as security for the purchase price of a threshing 
outfit, brought this action by way of originating summons 
asking for foreclosure or sale of the mortgaged property. The 
mortgage provided that in default of payment the mortgagee 
might take possession of the threshing outfit, re-sell it and 
apply the proceeds to the mortgage and charge against the 
mortgagor the costs of repairs and of re-sale, and, under this 
provision, the Port Huron Company had, prior to the assign­
ment, re-sold the outfit for $3,200, from which amount they 
deducted expenses for repairs, and for re-sale, including an 
agent’s commission of $290 on such re-sale. Newlands, J., 
before whom the matter was heard in Chambers, 
held that the expenses of the re-sale were governed by the 
Ordinance respecting Extra Judicial Seizure (C. 0. 1898 
e. 34), and he directed a reference to ascertain the proper 
amount chargeable for expenses and repairs and deprived the 
plaintiff of the costs of such reference and awarded the costs 
thereof to the defendant to be set off against the plaintiff’s 
general costs of the action.

The plaintiff appealed on the question of costs.

The appeal was heard by Sifton. C.J., Wetmore, Scott, 
Prf.nderoast and Harvey, JJ.

D. J. Thom, for plaintiff (appellant).
A lex Ross, for defendant (respondent).

Statement.

Argument.
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The judgment of the Court was delivered by

[19th April, 190G.)

Judgment, Wetmore, J.—Buie 517 of The Judicature Ordinance,1 
is as follows: Subject to the provisions of this
Ordinance and the Rules of Court the costs of and 
incident to all proceedings in the Supreme Court, in­
cluding the administration of estates and trusts and com­
pensation or allowance to any executor, administrator, guar­
dian, committee, receiver or trustee shall be in the discretion 
of the Court or Judge: Provided that nothing herein con­
tained shall deprive an executor, administrator, trustee or 
mortgagee who has not unreasonably instituted or carried on 
or resisted any proceedings of any right to costs out of a 
particular estate or fund to which he would otherwise be 
entitled.” It was claimed for the appellant that, in view of 
the last proviso above cited and the authorities bearing on 
the subject, the learned Judge had no discretion to either 
deprive the plaintiffs of these costs or to award them to the 
defendant. I quite concede that the general rule is in fore­
closure or redemption suits to allow the mortgagee all the 
costs that he has been put to in the matter—that he is to get 
the money secured by his mortgage free of all costs and 
expenses he has been put to, and that although he may not 
have succeeded in establishing the full amount of the claim 
he contended for. but this rule has its exceptions. Apart 
from the Ordinance,1 a mortgagee who had been guilty of 
misconduct might be deprived of his costs altogether or some 
portions of them. For instance, in Detillin v. Gale,2 where a 
mortgagee had been guilty of misconduct, Lord Eldon, L.C., 
deprived him of a portion of his costs.

The proviso I have quoted from the Ordinance leaves the 
question of costs in the discretion of the Judge where a 
mortgagee has unreasonably carried on or resisted any pro­
ceedings. That is the effect of the decision in Charles v. 
Jones.3 The question is: Did the mortgagees, the plaintiffs, 
unreasonably carry on or resist proceedings in this case? 
They must stand in the shoes of the parties through whom

M*. o. 1808, <\ 21.
* 7 Vos. 583: 0 R. R. 102.
*33 Ch. I). 80; 50 L. J. Hi. 101 : 5.1 L. T. .131: 35 W. R. 88.
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they claim, and 1 am of opinion that they did unreasonably Judgment, 
resist and carry on proceedings so as to render the enquiry Wetmore, J. 
necessary, because the enquiry was altogether taken up with 
the question of these charges or expenses of resale and repairs.

The charges for expenses of resale and repairs, apart from 
commission, as claimed by the Port Huron Company, 
amounted to $148.27 : the amount charged for commission 
to agents, $V!Hi, amounting to $111.27. The clerk found 
payable for expenses of resale and repairs, apart from com­
mission. $61.62, and for commission, $64, in all $125.62, or 
$318.65 less than what the plaintiffs claimed. Now these 
charges were, in my opinion, utterly unreasonable and extor­
tionate, and 1 may add unconscientious.

In Cottrell v. Finney * James, L.J., lays down the follow­
ing: “The rule of court is, as laid down in Cottrell v.
Stratton/' that the mortgagee is entitled to his security as 
security for principal, interest and costs—that is the costs of a 
redemption suit or foreclosure suit—unless the mortgagee has 
either refused or has been offered the full sum due to him, in 
which case he loses all subsequent interest, and all costs, and 
is made liable to pay costs: or unless the Court sees that the 
conduct of the mortgagee has been oppressive, and that he 
has been availing himself of his power to extort something 
which he ought not to have, or doing something which this 
Court regards as unconscientious.”

I think this citation meets the facts of this ease. That 
being so, the question of costs was entirely in the discretion of 
the Judge, and, therefore, although leave has been given to 
appeal from his decision, this Court, in view of what is laid 
down in Charles v. Jones, before referred to, ought not to 
interfere with that discretion. 1 may add that in my opinion 
the learned Judge exercised a sound discretion, and this 
appeal should he dismissed with costs to he set off against the 
l 'aintiff’s judgment and costs.

Appeal dismissed with costs.

* !.. it. n eh. mi : 43 l. j. eh. :,(;•„» :$o l. t. 733.
‘ 1> R. N (2»r>; 42 !.. .1. Cli. 417: L'N !.. T. 218; 21 W It. 

: 1: 37 J. P. 4.
vol. vn. t. L. ri:pts. 20
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KXKIHT v. HANSON.

Appeal — Trial Judge's findings of faet — Sale, of goods—Acceptanee 
—New trial.

Thi* findings of fact of a trial Judge sitting without a jury, who has 
had the opportunity of hearing the witnesses give their evidence, 
will not lx* reversed by a Court of Appeal if there is evidence upon 
which such findings can be supported.

A new trial will not be granted on the ground of the discovery of 
new evidence, unless such new evidence be conclusive in its char-

The defendant told the plaintiff that he would buy the plaintiff's 
horse if one Pearson, who was employed by the defendant, could 
work it. The plaintiff delivered the horse to Pearson, who worked 
it. and informed the defendant that it was satisfactory, where­
upon the defendant said be would pay for the horse.

Held, that these acts constituted an unqualified acceptance of the 
horse by the defendant.

[Court en banc, 12th-19th April. 1906.]

The plaintiff sued for the price of a horse alleged to have 
been sold and delivered by the plaintiff to the defendant. 
The defence consisted of a denial of the alleged sale and 
delivery. The action was tried before Wetmore, J., without 
a jury, who found for the plaintiff.

The defendant appealed, and the appeal was heard by 
Sifton, C.J., Scott, Prenderoast, Newlands and Har­
vey, JJ.

Ford Jones, for defendant (appellant).
D. J. Thom, for plaintiff (respondent).

The judgment of the Court was delivered by—

[19th April, 1900.’]

Harvey, J.—The evidence is of a very conflicting char­
acter, so much so indeed that a perusal of it leads to the 
irresistible conclusion that some of the witnesses have com­
mitted perjury. The result of the trial Judge’s judgment, 
though not so stated in so many words, is to discredit the 
testimony of the defendant’s witnesses and accept that of the 
plaintiff’s. The principle upon which a Court of Appeal acts 
in reviewing such a case, decided by a Judge without a jury, 
on contradictory evidence, has been considered very frequently, 
but I need refer to only two or three of the latest cases.
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[ The learned Judge referred to Colonial Securities Trust Judgment. 
Company, Limited v. Massey,1 * Savage v. Adam? and Coghlan Harvey, j. 
v Cumberland.3]

In The Village of Granby v. Menard* the judgment of 
the Court was delivered by Girouard, J., and was concurred 
in by all the other Judges. At page 17 he says: “It is 
admitted that the evidence is contradictory, four or five wit­
nesses. principally co-workmen of Cote, testifying one way, 
and as many, chiefly the officers in charge and experts, flatly 
contradicting them. The trial was held before a «fudge with­
out a jury, the parties not having exercised the option both 
had for a trial by jury. The learned Judge saw and heard 
all the witnesses. True, he throws no suspicion, in words, 
upon the character or credibility of either of them in particu­
lar: in fact he makes no remark upon their competency, 
manner or demeanour, although his formal judgment is ac­
companied by a full and elaborate opinion.” Gwynne, «T., at 
page 16, says : “In a case like the present where the trial 
.fudge, who has heard all the witnesses give their evidence 
before him, and who has thus had an opportunity which no 
Court of Appeal can have of estimating the credibility of the 
Fcveral witnesses and the value of all their evidence, has 
rendered the judgment, no «Judge sitting in review of or in 
appeal from that judgment, upon matters of fact ought to 
reverse that judgment, unless it is shown to be clearly wrong 
upon the evidence so taken.”

The remarks quoted from the last mentioned case appear 
to me to be very appropriate to the case before us, and if any 
case may arise where importance is to be attached to the 
opportunity the trial Judge has of seeing the witnesses and 
noticing their demeanour, and manner of giving their evi­
dence, and to the value of his decision reached in consequence 
thereof, it is such a case as the present. It is not necessary to 
review the evidence, because it cannot be contended that the 
evidence which the trial Judge believed is incapable 
"f supporting his decision, nor is there any pre­
ponderance of probability that would justify this Court

1 nsocï 1 Q. R. 38: 0.1 L. J. Q. R. 100; 73 L. T. 407: 44 W 
I! 212: 12 Times It. .17.

W. N. (180.1) 100 : 00 L. T. J. O. 33.
*11808) 1 Ch. 704: 07 L. .7. Ch. 402 ; 78 !.. T. 4.10.
*31 S. C. It. 14.
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Judgment, in coming to the conclusion that lie was clearly wrong, 
Harvey, J. and consequently the defendant fails to establish what he 

must establish in order to succeed in his appeal from the 
finding of the trial Judge that there was a contract of sale 
between the parties.

It is contended, however, that there was no acceptance jf 
the horse within the Sales of Hoods Ordinance, chapter 39 of 
the Consolidated Ordinances, 1898, section 0, so as to make 
the contract effective. The evidence for the plaintiff, to which 
credit is to he given by the effect of the trial Judge’s decision, 
is that when the defendant negotiated for the purchase of the 
horse he said that if one Ole Pearson, who was employed bv 
him, could work him he would buy him; that the horse was 
delivered to Ole Pearson, who worked him, and that after he 
had worked him for some time the defendant enquired how 
the horse was, and Ole Pearson said he was all right, where­
upon the defendant said he would pay for him. I am clearly of 
the opinion t lint these facts constitute an unqualified accept­
ance. I should indeed, if it were necessary, be disposed to 
hold that the receipt of the horse hy Ole Pearson would, upon 
the condition of his being able to work him being established, 
constitute an acceptance by the defendant, but it is not under 
the evidence necessary to go that far.

The only question then remaining is whether the applica­
tion for a new trial, on the ground of the discovery of fresli 
evidence, should be granted. The evidence which it is desired 
to bring forward, in so far as it would be admissible, goes no 
further than to corroborate the evidence which the defendant 
did adduce, and to contradict that of the plaintiff, and it is 
quite clear from the authorities that on such evidence a new 
trial will not be granted. The new evidence required to 
support an application for a new trial must be conclusive in 
its character. 1 refer to Sexsmith v. Murphy,B Anderson v. 
Tit mas,0 and Young v. Kershaw.'1

In my opinion, therefore, for the reasons stated, the appeal 
should be dismissed, and the application for a new trial 
refused with costs.

•1 ppial dismissed with costs.

1 Terr. L. It. 311.
:w L T. 711,
81 L. T. 531; 10 Times Hop. 52.
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rex v. Mclennan.

Criminal lair — Railuay conductor — Money paid for <arryiny 
passengers Failure to account — Theft — Jurisdiction of 
magistrate, to suspend sentence.

Two justices of tin* pence sitting for the trial of indictable offences 
under section 782 of l’art XV. of the Criminal Code, 1802, are a 
court, and as such have power to suspend sentence under section 
071 and impose costs.

A railway conductor whose duty is to account to his employers for 
cash fares received, commits theft if. having accepted from a pas­
senger for transportation a sum of money less than the regular 
fare, he fails to account therefor, and (Harvey, .1.. dissrntientc) 
it is Immaterial that the passenger paid the money and the con­
ductor received it as a bribe for committing a breach of duty and 
allowing the passenger to travel without paying the prescribed fare.

[Court en iianc, 12th-18th July, 1900.]

The accused was a conductor on a passenger train statement, 
on the Canadian Pacific Railway, and his duty was, 
in the case of cash fares, to issue tickets in dupli­
cate to the passengers and to report and account to his 
employers at the end of each trip. On December 20th, 1904, 
he carried without tickets two passengers, each of whom paid 
to the conductor about one-half of the prescribed fare. The 
conductor not having accounted to the railway company for 
the amounts so received, he was convicted of theft by two 
justices of the peace who, however, suspended sentence under 
section 971 of the Code, but imposed costs, and required the 
accused to enter into a recognizance.

The accused obtained a writ of certiorari and moved 
h> quash the conviction before Harvey, J., who referred the 
matter to the Court en banc, and it was argued before 
Si ETON, C.J., Wetmohk, Scott, Prenderoast, New lands 
and Harvey, J,T.

P. J. Nolan, for the accused, took the following objee- Argument, 
t ions :

(a) The justices were acting under C. C. 1892, Part LV., 
and had no jurisdiction under that part to suspend a sentence 
or impose costs.
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(b) The facts do not constitute the offence of theft, as the 
money was paid to the accused as a bribe.

R. R. Rennett, for the Crown and the informant.

[18th July, 1906. |

Wetmore, J.—Section 971 of the Code provides that in 
a case in which a person is convicted before any Court of any 
offence punishable with not more than two years’ imprison­
ment . . . the Court may, instead of sentencing at once 
to any punishment, direct that he may be released on entering 
into a recognizance with or without sureties and during such 
period as the Court permits to appear and receive judgment 
when called upon and in the meantime to keep the peace and 
be of good behaviour. It was under that provision that the 
justices suspended the sentence in this case, and required the 
party to enter into a recognizance. Paragraph three of that 
same section provides that the Court may, if it thinks fit, 
direct that the defendant shall pay the costs of the prosecution 
or some portion of the same within such period and by such 
instalments as the Court directs. It was under that provi­
sion that the justices ordered the costs to be paid.

Section 974, which is an interpretation clause, provides in 
effect that the term “ court,” as used in section 971, means and 
includes “ any superior court of criminal jurisdiction, and 
* judge ’ or ‘ court ’ within the meaning of part 55 and any 
magistrate within the meaning of part 56.” It is evident 
that some mistake has been made in framing this section, be­
cause I cannot find that the term “ magistrate ” is used in 
part 56 at all. It is, however, the term used in part 55. 
The objection to the conviction, therefore, is that section 971 
does not warrant a magistrate under part 55 suspending a 
sentence or imposing costs, or in other words that a magistrate 
under part 55 cannot exercise the powers conferred by section 
971. Now, I am of opinion that a magistrate, as defined 
by section 782, sitting for the summary trial of indictable 
offences, is a Court. On referring to section 794 it is provided 
that every court held by a magistrate for the purpose of this 
part shall be an open public court. Consequently I am of 
opinion that the powers prescribed by section 971 arc con­
ferred upon such court. The maximum punishment provided 
for a conviction of theft by such magistrate is six months.
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and therefore they have the right to suspend sentence and 
require the party to give security to appear and meanwhile 
to keep the peace, and they have the authority to impose 
costs. In so far as the objection raised that the conviction 
did not provide when the costs were to be paid, I am of 
opinion the fair intention to he gathered fmm the conviction 
was that the costs were to be paid forthwith, and that was 
sufficient. The justices were not bound to direct that these 
costs should be payable by instalments.

The substantial question raised, however, is, whether the 
facts proved constitute the offence of theft. In order to con­
stitute this theft it must be brought within section 308 of 
the Code, which provides that “everyone commits theft who 
having received any money ... on terms requiring him 
to account for or pay the same ... to any other person, 
fraudulently converts the same to his own use or fraudulently 
omits to account for or pay the same . .

Regina v. Cullum,1 was relied upon on behalf of the 
accused. The charge in that case was laid under the Imperial 
Act, 24 & 25 Vic. c. 96, s. 68, which provides as follows: 
“ Whosoever being a clerk or servant . . . shall fraudu­
lently embezzle anv chattel, money or valuable security which 
shall be delivered to or received or taken into possession by 
him for or in the name or on account of his master or 
employer or any part thereof, shall be deemed to have feloni­
ously stolen the same from his master or employer.”

The Court held in effect there that as the money received 
by the prisoner was not delivered to him for or in the name 
or on account of the master or employer, and that inasmuch 
as it was not received or taken in possession by the prisoner 
for or in the name or on account of his master or employer, 
that it was not brought within the words of the section and 
therefore the conviction made must be quashed. The words 
of section 308 of the Code arc, in my opinion, materially dif­
ferent. The language of that section is, “ Every one commits 
theft who, having received any money ... on terms re­
quiring him to account for or pay the same to any other 
person, fraudulently converts the same to his own use.”

' 42 L. J. M. C. 04 ; L. R. 2 C. C. 28 ; 28 L. T. 671: 21 W. U 
687 ; 12 Cox C. C. 400.

Judgment. 
Wetmorv, J.
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The question here is not whether the money was taken 
or received by the accused into his possession for or in the 
name or on account of his employer; but the question is, did 
lie receive it on terms requiring him to account for it? Now 
1 am of opinion that he did receive it on terms requiring him 
to account for it. He was the conductor of the railway com­
pany's train. 11 is duties were to collect fares, or, in other 
words, to receive monies from persons desiring to travel by the 
company’s train for transporting them from one place to 
another, and in my opinion the defendant received the money 
from the two persons in question for that purpose. You may 
call it a bribe if you choose. To my mind it makes no differ­
ence. These men paid the money for the purpose of being 
transported by this train to their destination and would not 
have paid it had that not been the purpose, and the defendant 
must have known that fact. He, therefore, received the 
money within the scope of his employment. It makes no 
difference, to my mind, that he was forbidden to take less than 
the amount prescribed by the company’s regulations or tariff. 
He received it as the price paid for the transportation, and 
whether he received more or less than the tariff described 
he was under a moral and legal obligation to account to the 
company for it: therefore, he comes within the meaning of 
the section that he received it on terms requiring him to 
account for it. The learned Judge should, in my opinion, be 
advised that this conviction is valid.

Sifton. C.J., Scott, Prenderoast and Newlands, JJ., 
concurred.

Harvey. J. (dissenting).—I ani unable to agree with the 
majority of the Court. In my opinion, the facts as stated do 
not constitute the offence of theft If the charge can be sup­
ported it must he under section 308 of the Criminal Code. 
The words of that section are: “ Everyone commits theft who, 
having received any money . . . on terms requiring him 
to account for or pay the same ... to anv other person 
. fraudulently converts the same to his own use or
fraudulently omits to account for the same. . . .”

The important words of this section as hearing on the 
present case are “ on terms requiring him to account for or 
pay the same.” There is no doubt the duty of the conductor
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was to collect the correct fare and pay it over, but he had no 
authority to allow anyone to travel for less than the correct 
fare, and therefore when he received anything less than tho 
correct fare he did not receive it as fare but as a payment to 
him for which he commits a breach of his duty and allowed 
the person paying it to travel without paying the fare. Take 
the case of a conductor allowing persons to travel without 
paying anything. In this case the breach of duty to his em­
ployers is exactly the same, viz.: that of allowing persons to 
travel without paying tho proper fare, hut in the one case he 
takes pay for committing the breach of duty, while in the 
other lie does not. I entertain no doubt on the facts stated 
that this money was not paid to or received by the conductor 
as fare paid for the benefit of the railway company, but rather 
as a bribe to induce him to allow the passengers to travel 
without paying the proper fare. The question is not whether 
this constitutes any offence but simply whether it constitutes 
the offence of theft as charged, and it appears to me that 
it does not. The terms of the conductor’s employment do not 
require him to account for money so received, for they do 
not contemplate or authorize any such receipt. The case of 
The Queen v. Cullum,1 appears to me to cover the principle 
exactly. The accused was the captain of a barge on which he 
was to take such cargo as the employer should direct. His 
whole time was in his employer’s service and he was required 
to account to his employer after each voyage. On a certain 
voyage he was ordered to return empty and not to take a 
certain cargo. He did. however, take the cargo, for which 
he received pay for which he neglected to account. He was 
charged with theft or embezzlement under the Statute, which 
was in the following words: “Whosoever being a clerk or 
servant . . . shall fraudulently embezzle any chattel,
money or valuable security which shall be delivered to or 
received or taken into possession by him for or in the name 
or in the account of his master or employer or any part 
thereof shall be deemed to have feloniously stolen the same 
from his master or employer.” Tt was held that the offence 
was not constituted by the circumstances of the case because 
the money was not received “for or in the name or on 
nocount of” the master, but for himself and on his own 
account.

Judgment. 

Harvey, J.
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During the course of the argument in the above case 
Blackburn, J., said : “ Suppose a private coachman used hia 
masters carriage without leave and earned half a crown by 
driving a stranger, would the money be received for the 
master so as to become the property of the latter?” And 
Bramwell, B., said : i( Suppose the captain of a barge let his 
master’s vessel as a stand to the spectators of a boat race and 
took payment from them for the use of it?”

Although the section of our Code is more comprehensive 
than the Statute under which the charge in this case was laid, 
I can see no difference in the principle, and the case appears 
to me to he identical in principle with the one under con­
sideration. Therefore, I am of opinion that the conviction 
should he quashed.

Conviction affirmai, Harvey, J., dissenting.

REX v. POPE.

By-law — Discrimination — Auctioneer — Invalidity.

Under an Ordinance authorizing a council to pass by-laws for 
“licensing, regulating and governing auctioneers,” and for fixing 
the sum to he paid for every such license, the council of the city 
of Calgary passed a by-law requiring all auctioneers within the 
city to obtain a license and fixing the fee therefor at $20 in the 
case of bona fide residents and at $1.000 in other cases.

Held, that the by-law was void for discrimination.

[Court ex dano, ISth-lSth July. 1906.]

Case stated on behalf of the defendant, under C. C. 1892, 
p. 900, by the police magistrate of the city of Calgary, before 
whom the defendant, a non-resident auctioneer, had been 
convicted of a breach of the above by-law. The case was 
argued before Siftox, C.J., Wetmork, Scott, Prenderoast, 
Newlands and Harvey, JJ.

Argument. J. B. Smith, for the city of Calgary. 
R. B. Bennett, for the accused.



REX V. POPE. 315Ml. I

Harvey, J., delivered the judgment of the Court.

[lSlh July, 1906.]

Harvey, J.—In my opinion there is authority binding Judgment, 
on this Court and deciding this case. The authority I refer 
to is Jones v. Gilbert,' in which it was held that a by-law of 
the city of St. John, which imposed a license fee of $20 on 
residents and $40 on non-residents, was invalid on the ground 
of its discrimination.

It is not denied by counsel for the city that unless the 
cases arc distinguishable, the validity of the by-law in ques­
tion here cannot be upheld ; but he points out that in the 
rase of the St. John by-law the power given by the Legisla­
ture to the municipality was only “ to license,” while in the 
case before us the power is “ to license, regulate and govern.”
The difference in the power given does not, in my opinion, 
in any way aid the by-law, for its provisions do not regulate 
or govern “ auctioneers and other persons selling, or putting 
up for sale, goods, wares or merchandise or effects by public 
auction,” but simply impose conditions upon persons who 
desire to become auctioneers.

This subject was considered by the Court of Appeal in 
Ontario in Merritt v. City of Toronto,1 2 where it was held 
that under similar statutory authority the municipality could 
not impose the condition that the applicant for an auctioneer’s 
license should he a person of good character.

Osler, J.A., says:3 “ Anyone who is willing to pay this 
fee is entitled to the license, and when licensed must submit, 
if the legislative power has been further delegated, as it is 
by the section in question, to such reasonable provisions and 
restrictions for regulating and governing him in exercising 
his right as the council see fit to impose. The fallacy of the 
argument for the appellants as to the construction of the 
section is in assuming the exercise of the trade or 
calling of an auctioneer to be a mere privilege grantable in 
the discretion of the council (in which case they might per­
haps attach such conditions as they pleased to the acquirement 
of it) instead of a common law right, to the exercise of which

1 5 S. C. R. 850.
* 22 A. R. 205.
1 At page 208.
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they may attach by the authority of the Legislature the con­
dition of taking out a license, and may regulate and govern 
the holder of such license.” And MacLennan, J.A., says:4 
“The words ‘govern and regulate * are no doubt very large 
words, but in themselves they cannot, as it seems to me, when 
applied to a class of persons, extend to giving power to 
exclude from the class to be regulated and governed. What 
the municipality is authorized to do is to regulate and govern 
a certain class of persons. To exclude a person from that 
class is one thing; ‘to regulate and govern is another, and 
different thing.”

Nor docs it appear to me that the suggestion of counsel 
that the by-law is one for the granting of an unconditional 
license of $1,000, with a condition or a reduction where the 
terms of residence specified by the by-law are complied with, 
helps the case, for it still remains a case of imposing condi­
tions which constitute a discrimination between residents and 
non-residents: and if a discrimination whereby one class is 
made to pay twice as much as another is sufficient to invali­
date the by-law. one which makes the ratio fifty to one must 
surely be.

Conviction quashed with costs.

MOLINE v. BLYTHE et al.

Practice — Third party notice.

No leave is required to either issue or serve n third party notice by 
one defendant against a co-defendant under Rule <17 of the Judi­
cature Ordinance, O. O. 1808. <*, 21. whether such notice issues 
before or after the time limited for delivering defence.

[WETMORE, ,T„ 21st March, 1904.1

Motion bv the defendant Blvthe for directions pursuant 
to Rule 64 of the Judicature Ordinance in respect of a third 
party notice issued by him, claiming contribution and indem­
nity against co-defendants.

J. T. Brown, for co-defendants objected that inasmuch 
as the third party notice had not been issued until after the

* At page 213.
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time limited for delivering statement of defence, the issue of Argument, 
such notice without leave was irregular.

E. A. C. McLorg, contra.

Wktmore, J.—A third party notice was issued by Judgment. 
Blythe, one of the defendants in this case, under Buie 67 of 
The Judicature Ordinance, claiming contribution and indem­
nity against Mary V. Nugent, administratrix; George E.
Nugent, deceased, and Henry J. Rawson, assignee of the firm 
of Nugent & Martin, all co-defendants. It was conceded that 
the notice might be issued without leave under Rule 67, pro­
vided that it had issued before the time limited for Blythe to 
deliver his defence, but it was contended that if such time 
had passed leave must first be obtained.

Rule 67 is the same as Rule 55 of Order XVI. of The 
English Rules. Leave to issue the notice is not necessary 
under that rule: Towse v. Loveridge,1 and Baxter v. France,3 
And therefore it is not necessary under Rule 67 of the Ordin­
ance. 1 can find no distinction drawn in these cases between 
a notice issued before the time limited for appearance and 
one issued after. The contention was, however, that inas­
much as Rule 67 provides that the procedure for determining 
the question between the defendants shall be the same as if 
tin1 defendants served with the notice were third parties, and 
that as Rule 60 provides that the notice shall, unless other­
wise ordered by the Court, be served within the time limited 
for delivering the defence of the party issuing the notice, and 
those provisions apply to a notice issued under Rule 67, leave 
must he obtained to issue such last mentioned notice if it is 
issued after the time so limited for delivering the defence.
In view of the reason given in the authorities cited (supra) 
for holding that leave to issue a notice under Rule 67 is not 
necessary, I do not see why I should incorporate these words 
into that rule. I can see some reason for urging that such 
a notice so issued cannot be served without leave after the 
time for pleading has expired. But 1 am of opinion that the 
same reason exists for not reading that provision into Rule 
67, namely, that the parties are already brought into Court,

'25 Oil. I>. 76: S3 !.. J. Ch. 400: 40 L. T. 466: 32 W. R. 151.
1 (1803) l Q. It. 453 ; 64 L. j. Q. B. 335: 72 L. T. 146: 43 

W, R. 227.
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and Rule G7 is silent as to this provision. I think that all 
that that rule contemplates as to applying the procedure is 
that the co-defendant being served with notice the parties 
shall from that time out proceed to have their rights tried 
out as if the party served had been a third party. 1 think this 
view is strengthened by the fact that tlie clause in Rule GO 
on which the learned counsel for Nugent and Rawson relied 
goes on to state that the party in that rule interested shall be 
served with a copy of the statement of claim and writ of 
summons in the action. Why serve persons with these docu­
ments over again? They have already been served with 
them. I can quite conceive this, however, that if a party 
defendant claims contribution against a co-defendant he must 
come promptly and not so delay his application as to com­
plicate the action, or render it inconvenient to make any prac­
tical order to try out the question of the liability to indem­
nify or contribute, and that the co-defendant served with 
notice might, at the return of the summons for directions 
under Rule G4, set up the delay. It would seem that under 
Baxter v. France? he cannot apply to set aside the notice 
but must raise his objections at the return of the summons 
for directions.

Objection overruled.
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NEW HAMBURG MFG. CO. LTD. v. KLOTZ.

Contract for sale of good h. — Divisibility — Condition precedent — 
Performance — Waiver.

Upon n sale of a wind stacker and chaff blower of a different make 
from the threshing machine in u«e by the defendant, there had 
been a verbal arrangement, made contemporaneously with the writ­
ten agreement of purchase, that these were to be attached to the 
threshing machine by the plaintiffs. It was found impossible to 
attach the chaff blower, and the alterations in the wind stacker 
necessary to make it work with the threshing machine had not 
been made.

Held, that the contract was divisible, and that the price of the wind 
stacker was recoverable, although the plaintiffs abandoned their 
claim for the price of the chaff blower.

Held, however, that the proper attachment of the wind stacker was 
a condition precedent to the paintiflV right to obtain payment, and 
that under the circumstances and in view of the absence of any 
offer to make the alterations in the wind stacker, its use through 
a season, and the purchase at the beginning of the second of an­
other wind stacker in substitution for it. did not constitute a 
waiver of the performance of the condition.

[Newlands, J., 7th June, 1905.]
[Ex iiAxc. 10th-19th April, 1906.]

This was an action for the price of a “ Maple Bay ” wind Statement, 
stacker, chaff blower, and 36 feet of rubber belting. These 
were sold by the plaintiff to the defendant under a written 
agreement which contained the following warranty : “ All 
machines manufactured by us are warranted to be well built 
of good material and capable of doing good work when prop­
erly operated. During the first season, should any break 
occur through defective material or workmanship, we will 
replace the broken part free of charge. If, when started, the 
machine should be in any way defective and not work well, 
the purchaser should give notice promptly to us or the agent 
from whom he purchased, and reasonable time allowed to 
remedy the defect, if any (with the purchaser’s necessary and 
friendly assistance), when, if it cannot be made to do good 
work, it will be replaced by a new machine. Failure to give 
immediate notice as above or continued possession of the 
machine whether kept in use or not, shall be deemed conclu­
sive evidence that the machine fills the warranty. No agent 
has any authority to add to, abridge, or change this war­
ranty in any manner.” The defence alleged was that it had
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Statement, been agreed that the plaintiff should fit the wind stacker and 
chaff blower to the defendant’s threshing machine, fix the 
same in their respective places, and make the same work to 
the satisfaction of the defendant, and that tlie plaintiffs had 
never fixed the machinery, whereby the defendant had been 
released from all obligations to pay for it. It appeared at 
the trial that the defendant had a J. I. Case threshing ma­
chine and an attempt had been made on the part of the 
plaintiffs to attach the chaff blower to the threshing machine, 
but this had been found impossible, and at the trial they 
abandoned their claim for its price. The wind stacker had 
been attached by the plaintiffs to the threshing machine and 
the defendant had used it through one season, but it had not 
worked satisfactorily, partly on account of a broken wheel 
and partly because certain alterations which required to be 
made in a “ Maple Bay ” wind stacker in order that it should 
work properly upon a .1. 1. Case threshing machine had not 
been made: and the defendant stated that he had been obliged 
to continue using it because in putting on the wind stacker 
the plaintiffs had cut off a part of the threshing machine 
which prevented him putting on the apparatus lie had 
formerly used for stacking. The plaintiffs* agent had gone 
to the defendant’s place to make these necessary alterations; 
the threshing was over, but as it was very cold weather and 
as the defendant had refused to settle until the machine was 
running in the following year, they had left the alterations 
incomplete, and the agents stated that they had not fixed it 
the next year because the defendant had purchased another 
wind stacker ami was using that. The defendant explained 
that he Inul waited until just before the commencement of 
the threshing season and had Inmght the new wind stacker 
because the plaintiffs had not fixed the old one. There was 
no plea of a breach of warranty in reduction of damages or 
any counterclaim, and no evidence was given at the trial as 
to any damages sustained by the defendant.

Argument. J F- L Kmbuni. for Oie plaintiffs.
l>. 7. Thom, for the defendant.

Judgment. Newlands, «T.—As the contract was in my opinion a 
divisible one, the fact that the chaff blower would not fit the 
defendant’s thresher does not affect the balance of the claim,
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and from the evidence given at the trial, I am of the opinion .Tii'igment. 
that the agreement pleaded by the defendant is not a verbal Newlsnd», J. 
alteration of the written contract, but like the agreement in 
iforgan v. Griffiths,' it is collateral to the written agreement 
and upon the strength of it the latter was entered into. I am 
also of opinion that the performance of it was a condition 
precedent to the defendant’s promise to pay.

In Williams’ note to Pordagc V. Cole,1 the following rule 
is laid down : “ When a day is appointed for the payment of 
money . . . and the day is to happen after the thing which 
is the consideration of the money . . . is to be performed, 
no action can be maintained for the money . . . before 
performance.” The alteration of this wind stacker so that 
it would work properly in connection with the defendant’s 
threshing machine being a condition precedent and being 
unperformed, the plaintiffs cannot, under the above Buie, 
recover, unless the defendant has waived the condition.

If a man offers to perform a condition precedent in 
favour of another, and the latter refuses to accept the per­
formance or hinders or prevents it, this is a waiver, and the 
latter’s liability becomes fixed and absolute.* There was no 
offer to perform the condition in this case. It should have 
been performed a reasonable time before the threshing season 
commenced and if the defendant waited until a reasonable 
time before the season opened for the performance of the 
condition by the plaintiffs and nothing was done by them, 
lie would, I think, be entitled to consider that they were not 
going to perform the condition and that the contract be­
tween them was at an end. Therefore, I do not think that 
the purchase by him of another wind stacker was a waiver 
of the condition that they were to attach it to his threshing 
machine and make it work satisfactorily.

But it was contended by the plaintiffs that the defendant 
accepted the wind stacker by using it through the season of 
1803; that even though they did not fix it as agreed, he had 
received and accepted a substantial part of what was to bo 
performed in his favour, and that if there was any condition

(1 ^'1871) L. R. 6 Ex. 70; 40 L. J. Kq. 4(i; 23 L. T. 783; 19 W.

11 Wms. Saund. 320.
1 See Benjamin on Sale (3rd Ed.), p. 842.
VOL. VII. T. L. BEPTS.—21
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Judgment, precedent, its character was changed and it became a war- 
NewUndfl, J. ranty which would oblige him to perform his part of the 

agreement; and that as he had not pleaded the breach of 
warranty in reduction of damages or counterclaimed, they 
should recover.

There may, however, be cases of a partial performance 
where the defendant may still be at liberty to say that the 
plaintiff is not entitled to recover the contract price. Such 
a case is pointed out by Bramwell, B., in White v. Breton.4 
“ Suppose,” he says, “ the guardians of a union contracted 
with a man to supply bread for the house, say 100 loaves per 
day for three months, it would be preposterous to suppose that 
if he did it for every day with one exception, in which he 
supplied 99 only, that he would not be entitled to the con­
tract price. Suppose that he delivered them on the first day 
and not afterwards, is he then to be paid the contract price ? 
That is equally unjust. It seems to me the parties who 
would have the 100 loaves for one day might reasonably 
complain that a new contract should be forced upon them by 
reason of the hreach of the other party, and they might say 
‘ as to our retaining the things we cannot help it, for the 
loaves are consumed/ ” This is also laid down by Blackburn, 
J., in Pvst v. Dowieand by Pollock, C.B., in Graves v. 
Legtj,* and other cases.

But this partial performance must be a substantial part 
of the consideration. In Heilbutt v. Hickson,7 Bovill, C.J., 
says: “ In some cases, however, such as where the goods are 
utterly valueless, the dealing with them by the purchaser has 
been held not to affect his right to reject and to refuse to 
pay anything for them ; as in Poulton v. Lattimore,8 where 
the purchaser had sown some and sold other part of certain 
clover seed which had been warranted as new growing seed, 
but the whole of which turned out to be totally unproductive 
and useless.”

In this case the acceptance of the defendant was condi­
tional on the plaintiffs fixing the wind stacker as agreed and

• (1801) 7 Jur. (N.8.) 735; 4 L. T. 474; 9 W. R. 751; 30 
L. J. Ex. 373.

• (1803) 32 L. J. Q. R. 179, at p. 181; 13 W. R. 459.
• (1854 ) 23 L. J. Ex. 231.
» (1872) L. It. 7 C. P. 438, at p. 451; 41 L. J. C. P. 228 ; 27 

L. T. 330; 20 W. It. 1085.
1 (1879) 17 C. L. R. 373; 9 B. k C. 259.
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he was compelled to use it for the time he did because the 
plaintiff’s agent had so altered his threshing machine that 
he could not use his own apparatus. Tie used it not because 
he wanted to, but because their action compelled him to. 
During the time he so used it it was of very little value to 
him on account of numerous stoppages to fix it, and because 
he required an extra man to do the work the machine should 
have done.

I think from all the evidence the wind stacker was otf no 
practical value to him, and that he did not receive such a 
substantial part of the consideration as would turn the con­
dition precedent into a warranty which would compel him to 
pay for the wind stacker and look to the plaintiffs for the 
damages he suffered.

It is also contended by the plaintiffs that the machine is 
still at the defendant’s place and has never been returned to 
them. Under the authority of Jlrilbutt v. Ilirkson (supra), 
1 think that the defendants had the right to throw it upon 
the plaintiffs’ hands there, and was under no obligation to 
return it to them.

As to the belting no evidence was given as to its being 
delivered to the defendant, so I presume the plaintiffs dropped 
that part of their claim also.

I therefore give judgment for the defendant with costs.

The plaintiffs appealed and the appeal was heard before 
Siftox. O.J., Wktmore, Scott, Prendergast and Harvey, 
JJ.

The same counsel appeared.

Harvey, J., delivered the judgment of the Court.

[19th April, 1900.']

Harvey, J.—The provisions of the clause of the contract 
sot out under the head of “ Warranty,” in my opinion con­
tain more than a mere warranty, but even as far as the war­
ranty itself goes the possession and use by the defendant can­
not by reason of the promises made by the plaintiff’s repre- 

• ntatives, be held to be evidence that the machine answered 
the warranty. The notice that was given was under the cir-

J udgment 
Newlands, J.

Statement.

Argument.

J udgment.
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cumstances reasonable notice, and it was so treated by the 
plaintiffs, who accepted and acted upon it. The defendant 
received no benefit from the use of the stacker since the 
evidence shews that the damage sustained by loss of time, 
etc., was probably greater than the value derived from its 
use. The plaintiffs under the agreement were bound either 
to make the stacker work satisfactorily or to furnish a new 
one, the defendant having done all that the agreement called 
on him to do. The plaintiffs have not done this, and they 
have therefore, in my opinion, no cause of action for the 
price of the machine.

The appeal should be dismissed with costs.

Action dismissed.

BOSS v. PEABSON.

Judgment — Subsequent lontrary derision of Supreme Court of 
Canada — Extension of time for appealing.

Leave to appeal, after the proper lime hns expired, on the ground 
that there has been a subsequent decision of the Court of Appeal 
altering the law as it was previously understood, will not be granted 
where the litigating parties have dealt with the subject matter in 
dispute in such manner as to so alter their positions regarding it 
and to put it out of the power of the Court to restore the status quo.

Qu<ere, whether leave should ever be granted on that ground alone.

| Scott, J„ Srd October, 1905.]

This was an 8 " m by plaintiff to extend the time
for appealing to the Supreme Court of Canada from a de- 
eision of the Court en banc, in an interpleader issue to try 
out the right of property in a steamboat seized under the de­
fendant’s execution and claimed by the plaintiff under a chat­
tel mortgage. The trial Judge found the issue in plaintiff’s 
favor and the defendant appealed to the Court en banc which, 
on 18th April, 1905, reversed the trial Judge’s decision.

Prior to the expiration of the time for appealing there­
from, viz., on 2nd May following, a judgment was delivered 
by the Supreme Court of Canada upon an appeal before it in 
the ease of Iicnallarl• v. If attic of British North America (36 
S. f. B. 120). which decided the main question involved in

3103
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this issue contrary to the decision of the Court en banc; but 
it appeared that plaintiff's advocates did not become aware of 
the judgment in that case until it appeared in the number of 
the Supreme Court Reports which reached Edmonton in the 
ordinary course of distribution about 10th July, 1905, which 
was after the time fur appealing had expired.

The steamboat in question remained in the deputy sheriff’s 
custody under seizure until about 27th April, 1904, when, 
pursuant to the terms of the interpleader order, it was de­
livered to plaintiffs pending adjudication upon the inter­
pleader issue, they having given security to the deputy 
sheriff for its return. About 1st March, 1905, when the 
appeal to the Court en banc was pending, plaintiffs advertised 
it for sale by auction under their mortgage, and at that sale 
they themselves became the purchasers. About 17th March, 
before the judgment of the Court en banc was delivered, they 
resold it to the Edmonton Coal Company, but, although the 
sale to the latter company was completed at that time and 
the steamboat delivered under it, the purchase money had 
not been paid at the date of this application. A few days 
after the delivery of the judgment of the Court en banc, the 
deputy sheriff resumed possession of the steamboat under the 
executions in his hands, and shortly afterwards plaintiffs 
placed in his hands an execution upon a judgment recovered 
by them, presumably for the debt secured by their chattel 
mortgage. Having done this, they, through their advocates, 
entered into negotiations with defendant’s advocates and the 
advocates for one MacDonald, another execution creditor, 
for the release of the steamboat from their executions in 
order to avoid a sale thereof under the executions. The 
result of these negotiations was that the defendant consented 
to release the steamboat on payment by plaintiffs of $300, on 
account of his judgment for $348, and Macdonald consented 
to release on payment by them of $60 on account of his judg­
ment for $101.85, and on or about 17th June plaintiffs issued 
their cheques for these amounts and afterwards caused them 
to be delivered to defendant and MacDonald, whereupon they 
released the steamboat from their respective executions.

Tt appeared that the only matter connected with the 
interpleader issue which remained unsettled at the date of 
this application, was defendant’s costs of the appeal to the 
Court en banc, they not having been paid.

Statement.
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Statement.

Argument.

Judgment.

[VOL.

It further appeared that during the negotiations for the 
release of the steamboat one of the plaintiffs’ advocates stated 
to the defendant’s advocate that if the amount in dispute 
were larger his firm would advise an appeal to the Supreme 
Court of Canada.

O. M. Ifiggar, for plaintiff, supported the motion.
C. F. Newell, contra.

Scott, J.—This application is based solely on the ground 
that since the judgment sought to be appealed against was 
delivered there has been a contrary decision of the higher 
Court.

It appears to be open to serious question whether that 
fact alone is a sufficient ground for granting the leave applied 
for. In Craig v. Phillips,* Baggallay, L.J., says:2 “ I do not 
mean to say that the Court would not in any case where the 
12 months had elapsed enlarge the time to appeal on the 
ground that there had been a contrary decision of a superior 
court on a point of law. but there must be circumstances of a 
very special character.” In the same case Thesiger, L.J., 
says:3 “ I give no opinion whether, if there were a clear deci­
sion of a court of appeal overruling previous decisions, tliii 
discretion ought not in some case to be exercised.”

Apart from this question I am of opinion that leave to 
appeal should not now be granted. The main question in­
volved in the issue was the construction of an Ordinance 
which had not before received judicial construction. After 
the judgment was pronounced plaintiffs’ advocates appear to 
have considered the propriety of appealing against it and to 
have decided not to do so. They then proceeded to buy out the 
defendant’s interest in the subject matter of the action, the 
result being that he can no longer claim any interest in it. 
If an appeal were taken, and it were sustained, the effect 
would probably be that he never had any interest in it, but I 
cannot now assume that that would be the result of an appeal 
or that it must necessarily be decided in favor of plaintiffs.

Not only has the defendant parted with his interest, but 
plaintiffs have also parted with theirs. It may be that the

•47 L. J. Cli. 230; 37 L. T 772; 7 Ch. I). 240; 20 W. It. 
203 C. A.

* 7 Ch. D. nt p. 252.
' Ibid, p. 253.
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sale by them to the coal company was at one time subject 
to the defendant’s interest, but it is no longer so since he 
released it from his execution.

The purchasing company are entitled to hold it as against 
both the parties to the issue, the result being that by the 
plaintiffs’ acts the subject matter is gone beyond recall, and in 
case defendant succeeded upon an appeal (and that contin­
gency should not be ignored) his interest could be restored 
to him.

In Craig v. Phillips (above), Jessel, M.B., says,4 in answer 
to the contention of counsel that the Court had not unfre- 
quently given leave to appeal after the proper time had 
expired when there had been a subsequent decision of the 
Court of Appeal altering the law as it was previously under­
stood : “ Not unless the property is still in Court or in some 
manner under distribution.”

Application refused with costs.

ANDREAS v. CANADIAN PACIFIC RAILWAY CO.

Railway — Xcgligenrc — IIigh rate of speed — Findings of jury — 
Obstruction of view at (Tossing.

In nn notion ngninst n railway company for negligence, it appeared 
Hint n locomotive of the defendants was running at a dangerous 
rate of speed for the locality, and struck nnd killed a person who 
wits driving n team and wagon over the track at a street crossing. 
There xvns n tool house near the crossing, which to some extent 
obstructed the view and there wns also another train shunting 
nenr by. The jury found that death was caused by the defendants’ 
negligence in failing to reduce the speed of their train as provided 
by the Railway Act, nnd that the deceased had committed no acts 
of contributory negligence No questions were submitted to the jury 
as to whether the defendants were guilty of any other acts of negli-

IIrid. that ns the noise of the shunting train might have reasonably 
engaged the attention of the deceased, and as his view near the 
crossing was obstructed by the tool house, the jury wns justified in 
finding that there wns no contributory negligence; hut that follow­
ing G. T. ft. v. McKay. 34 S. C. R. 81, the verdict in the plaintiff’s 
favour should be set aside, and (Wetmork, J., dissentiente) a new 
trial ordered.

[En banc, J2th April and 18th July, 1905.]

The following statement of facts is abstracted from the 
judgment of Wetmore, J. :

Judgment. 
Scott, J.

Statement

* Ibid at p. 250
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This was an action brought by the plaintiff, the 
widow and administratrix of Nicholas Andreas, deceased, 
to recover from the defendants damages. On 22nd June, 
1903, the deceased passed west on what is known 
as South Railway street, in the town of Regina, 
came to Albert street and then proceeded north on this last 
mentioned street towards the defendants’ railway. There was 
a railway crossing at Albert street. In attempting to cross 
the railway at this crossing the horse and wagon in which 
he was driving were struck by one of the defendants’ trains 
coming from the west and he and the horses were killed and 
the wagon practically destroyed.

In coming along South Railway street and passing along 
Albert street up to about opposite to where the tool shed here­
after mentioned was, an approaching train coming from the 
west could he seen without any obstruction at a distance of 
at least one mile and a half away, hut near the crossing there 
was a tool shed on the west of Albert street, which obscured 
the view.

The jury found in answer to questions that the engine 
was running at 25 miles per hour, and that the rate of speed 
was dangerous for such a locality ; that Andreas could not, 
by the use of ordinary care, have seen the train and avoided 
the accident. The only question submitted to the jury re­
specting the cause of death and the answer thereto was the 
following:—

Was the death of the deceased caused in consequence of 
any neglect or omission of the company ? If so, what was 
the neglect or omission which caused the accident ? Ans. 
1st. Yes. 2nd. Failure to reduce speed of train as provided 
in Railway Act.

Judgment having been given by the trial Judge for the 
plaintiff, the defendants appealed, and the appeal was heard 
bv Sifton, C.J., Wet more. Prenderoast, and Harvey, JJ.

Argument. J. A. M. Aikins, K.C., for defendants (appellants).
Ford Jones and A. L. Gordon, for plaintiff (respondent).

\18th July, 1905.]

Judgment. Wetmore. J.—Inasmuch as the jury have found that 
the death of the deceased was caused in consequence of the 
neglect or omission to reduce the speed of the train as pro-



329VU.] ANDREAS V. CANADIAN PACIFIC RAILWAY CO.

vided in The Railway Act, and have not found that it was Judgment, 
caused in consequence of any other neglect or refusal, it is Wetmore, J. 
not necessary, in view of what was held in The Grand Trunk 
Railway Co. v. McKay,1 to consider the other matters of 
negligence alleged.

T am of opinion that there was evidence to submit to 
the jury as to whether or not there was contributory negli­
gence on the part of the plaintiff, and from which the jury 
might find, ns they did in effect, that the plaintiff was not 
guilty of contributory negligence. I can quite understand 
that it would not occur to a person passing along South 
Railway street, to look west to see whether a train was com­
ing from that direction, because it was quite a distance from 
where South Railway street joined Albert street, to where 
the crossing was, and I can quite understand that it would 
not occur to a person of ordinary care to look for a train 
coming from the west, until he got fairly close to the rail­
way track. Now, there was evidence in this case from which 
the jury could find that while this man was passing along 
Albert street, a train, which was to the east of the crossing 
and very near to it indeed, was shunting and moving back­
ward and forward, and that the whistle of that locomotive 
was blown and its bell rung, and that there was a consider­
able amount of shouting. There was no evidence that the 
plaintiff was well acquainted with this crossing, and T can 
quite conceive that his attention might be so taken up with 
the train and noise of the people to the east, that he would not 
he looking towards the west at all, and it would only occur 
to him to look to the west when he got behind the tool-shed, 
and when he got there his view would he obscured. This 
tool-shed was only about nineteen feet south of the railway 
track, and was to the west of Albert street, and close to that 
street. I am not prepared to say that a jury would not be 
justified, under all these circumstances, in coming to the 
conclusion that there was no contributory negligence on the 
part of the deceased. I think the case in this respect comes 
within what was held by the House of Lords in the Dublin,
Wicklow & Wexford Railway Co. v. Slattery.*

Danger v. London Street Railway Co.,* was cited on be­
half of the defendants upon this point, but the facts of that

*34 S. C. It. 81.
*8 A. C. 1185: 30 L. T. 305 ; 27 W. It. 101.
130 O. It. 403.
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Judgment, case were very different. The plaintiff in that case had 
Wetmore, J. not his attention drawn aw#y by any circumstances of the 

character which I have stated might be sufficient to take 
away the attention of the deceased in this case, and, while he 
was in a covered buggy, he could lean and reach his head 
forward so as to see around without much difficulty, and 
he did not look or endeavour to look, nor did he listen for 
any noise to ascertain the position of that car before cross­
ing the track in front of it, although he knew the ear which 
caused the accident was coming on the track. O’Hearn v. 
The Town of Port Arthur,4 * w*as also relied on by the de­
fendants. There was nothing in that case whatever to dis­
tract his attention in any way, the outlook was clear, and 
there was no obstruction to it; and in mv opinion, as before 
stated, the facts of the case are more within Dublin v. Slat­
tery- than within the two Ontario cases referred to.

It is claimed, however, that in so far as the general pub­
lic are concerned, there is no obligation on the defendants 
to reduce their rate of speed, even assuming it wras a thickly 
populated part of the town, and not fenced: and The Grand 
Trunk Pailway Co. v. McKay} before referred to, was re­
lied upon in support of that proposition. The facts of this 
cr.se are not the same as those in the case just referred to, 
because the Court held there that the track was, as a matter 
of fact, fenced, as provided by section 259 of the Act, as 
amended, according to their interpretation of that section : 
and, it being so fenced, there was no limit to the rate of 
speed hv any provisions of the Act, and there could be no 
such limitation unless by regulation of the Railway Com­
mittee—and there was none. But in that case Davies, J., 
in delivering the judgment of the Court, referring to the 
197th and the 259th sections of “ The Railway Act” as 
amended by the Act of 1892,6 laid it down at page 100 that: 
“Their object was not to provide for the protection of the 
public travelling along the highway, which was provided for 
by the 187th section of the Act, but for the safe passage of 
trains, and to secure that safe passage as far as possible by 
the exclusion of animals from the track, either bv way of the 
highway or from the adjoining lands.” T am of opinion 
that this Court is bound by what was so laid down: it has

4 O. L. R. 209.
55 & 50 Vie. cap. 27.
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liven suggested that this is a mere dictum, that it was not 
necessary to lay this down for the decision of the case, and 
that this Court is not bound by it. I am unable to take 
that view. The question certainly was one that arose in the 
case. It was not only in the judgment of Davies, J., but it 
was concurred in by the Chief Justice and Killam, J., and 
these Judges constituted the majority of the Court—it was 
the judgment of the Court. That being so, I cannot see how 
the deceased or the plaintiff in this ease can claim protection 
against an omission which was not enacted for their benefit. 
The Itailway Committee in view of the dangerous crossing at 
this point, not having been invoked under section 187 of 
the Act, to make the necessary regulations to minimize or 
do away with the danger, the company cannot be held to 
have committed an act of negligence in so far as the de­
ceased or the plaintiff are concerned. This in my opinion 
conies within the ratio decidendi of The Grand Trunk Rail­
way Co. v. McKay;' and as to the plaintiff having the right 
to recover is within the principle of what was laid down in 
Gorris v. Scott.'

I am of opinion, therefore, that the learned trial Judge 
should, upon the answers to the questions handed in by the 
jury, have directed the judgment to be entered for the de­
fendants, and this appeal should be allowed and the judg­
ment below reversed and judgment entered for the defend­
ants accordingly, with costs; and the plaintiff should pay 
the costs of this appeal.

Harvey, J.—I entirely agree with the opinion of my 
brother Wetmore, except as to his conclusion that the jury 
having found that the accident was occasioned by the negli­
gence of the defendants’ servants in running at too high a 
rate of speed, it must be assumed that in their opinion that 
is the only negligence contributing directly to the accident.

It is quite true that there are statements in the judg­
ments of both Mr. Justice Sedgewick and Mr. Justice Davies 
ni.G. T. R. v. McKay-' which, taken in their widest signifi- 

■ nnce, would seem to warrant this conclusion, but it appears
me that they must be taken in connection with the find­

ings of the jury, which were being dealt with, and which

Judgment. 

Wetmore, J.
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Judgment, differentiate the case very materially from the one under 
Harvey, J. review. In the case before us there was much evidence of a 

very conflicting character as to the blowing of the whistle 
and the ringing of the bell, and on that evidence I am dis­
tinctly of opinion that a finding by the jury that the de­
fendants had been negligent in not ringing the bell or blow­
ing the whistle as required by the statute, and that the ac­
cident was caused thereby, could not be set aside.

The jury, however, were not asked any direction on this, 
as they were in the McKay case, and consequently there is no 
express finding on that. In the McKay case the jury were 
asked the question, and the finding was that the whistle had 
been blown and the bell rung, though not strictly required 
by the statute, but their attention having been drawn to this 
by the questions asked, and they having answered the ques­
tions as they did, and in such a way that the Court might 
very reasonably say that the neglect to comply with the law 
strictly could not reasonably be considered to have caused 
the accident, and bavins: ascribed negligence in another re­
spect as the cause of the accident, the Court might reason­
ably conclude that the neglect in that minor respect was im­
material. In the case before us, however, it is quite other­
wise. There is much evidence of negligence, not only as 
regards the speed of the train, and the Judge in his charge 
directed the jury’s attention to both these matters, making 
no distinction between them ns to the legal consequences, 
but their attention was directed to the rate of speed by the 
questions, while there were no questions asked on the other 
point.

There was evidence to show that if the train had been 
running at the rate of speed authorized by the law it could 
have been stopped a'ter the engineer saw the deceased with­
out causing the accident. This being the case, it appears to 
me most reasonable to assume that the jury, having come to 
the conclusion they did, may have left the other question of 
negligence entirely unconsidered. It is an every day occur­
rence for a Judge, having found one ground on which to base 
his judgment, to disregard altogether other grounds which 
may be raised, and it seems to me unreasonable to say a 
jury may not do the same. T am, therefore, of opinion that 
the findings of the jury eannot If* said to exclude all other 
negligence than that specifically found and that the de-
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defendants, therefore, should not be entitled to judgment on 
that ground, but that a jury should have an opportunity of 
finding specifically on the point.

The appeal should, in my opinion be allowed with costs, 
the judgment below set aside and a new trial ordered, the 
costs of the first trial to be costs to the successful party on 
the new trial.

Si fton, 
Harvey J.

C.J., and Prenderoast, J., concurred with 

Order for new trial.

WOODLEY v. HARKER AND McROBERT, Garnishee.

Practice — (iarnishcc — Application by defendant to have the lia­
bility of the garnishee determined — Status — Construction of 
Rule — “ Any other person interested

Where the defendant in garnishee proceedings applied for np order 
to have the liability of the garnishee summarily determined, it 
appeared that the plaintiff had not recovered judgment against the 
defendant in the original action and had refused to proceed further 
against the garnishee. The Rule provided that “ the plaintiff or any 
other person interested ” might apply for and obtain the order. 

Held, per curiam, that the defendant’s application was rightly refused. 
Per Nkwi.axds. J. (Sifton, C.J.. IIarvey and Stuart, JJ.. concur­

ring I. that defendant has no right or status to apply for the order, 
he not being “any other person interested” within the meaning 
of the rule.

Per Wet more, J., that a defendant is “ a person interested ” within 
the rule, and may apply for the order, but that it is discretionary 
with the Judge to make the order when applied for by him, and 
that under the circumstances of the present case the order should 
he refused.

[En banc, 11th-12th, and 30th April, 1907.]

The garnishee having been served with a garnishee sum­
mons issued by the plaintiff, disputed his liability to the 
defendant, whereupon the defendant applied to Johnstone, 
J., to fix a time and place for summarily determining such 
liability under Rule 390 of The Judicature Ordinance. This 
Rule provided that “ If the garnishee disputes his liability 

. . . he shall enter with the clerk a statement shew­
ing the grounds on which he disputes liability . . . 
after which, on application of the plaintiff or any other per­
son interested . . . the Judge may fix a time and place

Judgment. 
Harvey, J.

Statement.
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statement, for summarily determining the question of liability . .
Johnstone, J., refused the application and the defendant 
appealed.

The appeal was heard before Sifton, CJ., Wetmore, 
Scott, Nbwlands, Harvey and Stuart, JJ.

Argument. 0. E. Taylor, for defendant (appellant).
IV. Jl. Willoughby, for plaintiff (respondent).

Judgment Newlands, J.—The appeal hook gives very little in­
formation. It does not shew when the garnishee summons 
was issued, what is the state of the proceedings between the 
plaintiff and defendant, nor why this application is not made 
by the plaintiff, but from the statement of counsel at the 
argument it appears that at the time the application was 
made no judgment had been entered in the original suit, and 
that the plaintiff refused to proceed under said Rule 390.

Under this state of facts has the defendant the right 
to make such application? Where a garnishee summons is 
issued by a plaintiff before judgment, it is for the purpose 
of attaching a debt due to a defendant for the purpose of se­
curing the plaintiff in the event of his obtaining judgment 
against the defendant in the suit. The proceedings are en­
tirely for his benefit, and the defendant is in no wise in­
terested in the proceedings except in so far as his debt to 
the plaintiff may he discharged by such proceedings. As far 
as the defendant himself is concerned his remedies against 
the garnishee are not affected, excepting only that he would 
not be allowed to recover from the garnishee the amount that 
would be required to discharge his own indebtedness to 
plaintiff. ITe may. however, proceed against the garnishee 
and obtain judgment for the amount of his indebtedness, and 
also, I should think, recover from him the surplus above 
what was necessary to satisfy the plaintiff’s claim. Tt would 
be no defence to plead that the debt due him had been at­
tached by garnishee process, unless there*was payment by the 
garnishee, either to the plaintiff in the garnishee proceedings 
or into Court. This was decided in Ontario in the Court 
of Queen’s Bench in Sylces et ah v. The Brockvüle and Ottawa 
Railway CompanyJ and I adopt the reasons there given by

22 U. C. R. 459.
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llagarty, J. On page 464 that learned Judge says: “The Judgment, 
law, in my opinion, gives a defence to the garnishee as NewUnds, J. 
against his original creditor, only in the event of his pay­
ing over on an order so to do, or on execution being levied 
on his property. Section 297 of the Common Law Proced­
ure Act enacts, ‘ Payment made by or execution levied upon 
the garnishee, etc., shall be a valid discharge to him as 
against the judgment debtor to the amount paid or levied, 
although the proceedings should be afterwards set aside or 
the judgment reversed.’ I have not read any English case 
where the point before us is expressly determined. But 1 
gather from all the authorities as far as they go, from the 
words of the Act, and from the reason of the thing, that 
it must be so.” And on page 465, “ Apart from authority, I 
cannot see with what justice a debtor can urge in bar of his 
creditor’s right to obtain judgment against him for a settled 
or unsettled account, that a creditor of his creditor has ob­
tained an order to have the debt paid to him. In many 
cases the proceeding to judgment can alone properly settle a 
disputed account. It cannot but be in many cases a most in­
convenient way of adjusting the true balance by action 
against the garnishee. If the latter pay under the order so 
to do, he is forever protected ; if his property be levied upon 
he is to that extent also protected. In no case can he in 
mv judgment bar the original creditor’s action, or suspend 
the right of the latter to proceed to judgment.”

The defendant is not, therefore, ‘‘any other person inter­
ested.” referred to in Rule 390, who may apply to have the 
liability of the garnishee summarily determined.

Apart from this it seems to me that the context shews 
that the defendant cannot be included in these general words.
The Rule says: “ The plaintiff or any other person inter­
ested.” and Rule 391 says: “If the plaintiff does not pro­
ceed to have the question of liability determined,” etc., the 
garnishee may apply to have the summons set aside. Under 
these general words, if any other person besides the plain­
tiff is intended it can only be an assignee of the plaintiff.

In Irwell v. Eden,2 similar words were restricted in their 
meaning. Under a rule which provided for the “examina­
tion of such debtor or of any other person,” Lord Esher, M.R.,

118 Q. R. D. 588; 50 L. J. Q. B. 440 ; 50 L. T. 620 ; 35 W. R.
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Judgment, said : “ We have come to the conclusion that the expression 
Newlande, J. ‘ any other person/ does not include within the Rule in the 

case of an individual debtor any other person than himself 
or in the case of n corporation any one by the officers of the 
corporation.”

In this case 1 am of the same opinion that the words 
u any other person interested/’ includes only the plaintiff 
or an assignee of the plaintiff’s claim.

It was stated by the counsel for the defendant, that 
plaintiff had refused to apply to have the liability 
of the garnishee summarily disposed of. He must, 
therefore, I think be taken to have abandoned the pro­
ceedings, and the garnishee would have the right under 
Rule 391 to have the garnishee summons set aside. In 
Win tie v. Williams,s where the garnishee disputed his lia­
bility, but the judgment creditor refused to issue a writ 
against him to determine his liability (which process under 
The Common Law Procedure Act, was for the same pur­
pose as is now filled by the summary proceeding provided 
for in Rule 390), the attaching order was rescinded on the 
ground that the judgment creditor had abandoned the pro­
ceedings. Ohannell. B., says:4 “If a garnishee does not pay 
the money into Court, and does not dispute the debt, or 
does not appear upon the summons, the Judge may order 
execution to issue without any previous writ or process: but 
if the garnishee disputes his liability, the judgment creditor 
has the option of issuing a writ against him. Here, the 
judgment creditor declined to do so: and, therefore, I think, 
the learned Judge was right in rescinding the attachment 
order. The judgment creditor in effect abandoned his right 
of obtaining payment from the garnishee.”

1 think, therefore, that the learned Judge was right in 
refusing the defendant’s application to have the question of 
the garnishee’s indebtedness summarily disposed of, and that 
the appeal should be dismissed with costs.

Sifton. C.J., Harvey, and Stuart, JJ., concurred with 
Newt ands, J.

*27 L. J. Ex. 311: 3 H. & N. 288: fi W. R. BOl. 
4 3 H. & N. nt p. 290.
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Wbimobb, J.—There have been some important altera- Judgment, 
lions in the law affecting the question concerned in this ap- Wetmore, j. 
peal since The Judicature Ordinance of 1893. Sections 
368 and 369 of the Ordinance of 1893, were the sections 
that provided for the issue and service of a garnishee 
summons. These sections had no provision for service of 
the summons upon the defendant. The provision for service 
upon a defendant was first introduced by section £ of Ordin­
ance No. 21 of 1896. Section 1 of Ordinance No. 6, of 
1897, repealed sections 368 and 369, as amended by such 
Ordinance of 1896, and enacted provisions practically the 
same as Rule 384 of the present Ordinance, which provides 
for service of the garnishee summons on a defendant. Sec­
tion 371 of The Judicature Ordinance of 1893, was the sec­
tion that provided for the course to be taken where the 
garnishee disputed liability, and the only person who under 
that section could apply to a Judge to fix a time and place 
for determining the question of the liability, was the plain­
tiff. That section was repealed by section 1 of Ordinance 
No. 6. of 1897, and a new section substituted, which is practi­
cally the same as Rule 390 of the present Ordinance. It 
will he observed that under that Rule the order to fix a time 
and place for determining the liability may be made on the 
application of the plaintiff or any other person interested.

In view of these amendments I am of opinion, that the 
order may be made on the application of a defendant. In 
the first place, he is a party interested, and he is required 
to be served with the garnishee summons. I cannot other­
wise conceive what the object of the amendments could be.

Rut while I am of that opinion, I am also of opinion 
that it is discretionary with a Judge to make the order on 
the application of the defendant. There may be circum­
stances in which he might consider it advisable to make the 
order: there might be circumstances in which he might con­
sider it unnecessary. It will be observed that the language 

f the section is that the Judge may make the order. The 
i nguage, therefore, appears to me to be permissive. Of 

nrse, in exercising his discretion a Judge must do so rea- 
■nably and on principle. If he does not the Appellant Court 
a< power to correct his action. For instance, if the plaintiff 
id made the application to have the question of liability

VOL. VII. T. !.. REPTB.—22
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determined, the Judge could not refuse to comply unless 
there were some peculiar or special reasons therefor. But 
in this case I do not think that the Judge did exercise a 
discretion which was either unreasonable or against prin­
ciple. As stated by the counsel on the argument in this 
case, the plaintiff did not apply, because he did not intend 
to do so. The defendant could have his right of action 
against the garnishee by the ordinary process of the Court, 
and it was not necessary for him to resort to the procedure 
prescribed by T?ule 390 of the Ordinance. The service of 
the garnishee summons on a garnishee, w’hile it binds the 
debt, does not transfer it. That was held in Re Combined 
Weighing and Advertising Machine Company* and in Nor­
ton v. Yates.'1' In Sykes v. Brocleville Railway Company} 
the Court held that the serving of a garnishee summons was 
no bar to an action brought by the primary creditor. And 
in view of the English authorities which I have just referred 
to I agree with that judgment.

I think my brother Johnstone exercised a warranted dis­
cretion in the matter and, therefore, this Court ought not to 
interfere with it. In my opinion this appeal should be dis­
missed with costs.

Scott, J., concurred in the result.

Appeal dismissed with costs.

■43 fli. I). 99; 59 L. J. Ch. 26; 01 L. T. 532; 38 W. R. O' 
6 Times Rep. 7.

• (1900) 1 K. B. 112; 75 L. J. K. B. 252 ; 54 W. R. 183.
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OSMENT v. DÜNDAS.

Landlurd and tenant — Terminating lease — Ovcrholding tenant—
Kotice to quit.

A yearly tenancy may be determined on whatever notice the parties 
agree on. and where a lease provided for its termination “ by giving 
one full month's notice," it was lipid immaterial on what date the 
notice was given so long as the notice was for a full month at least.

[RrcHAansoN, J., Zrth March. 1003.]

This action was commenced by originating summons statement, 
granted 3rd March, 1903, under Rule 452 of The Judicature 
Ordinance (C. 0. 1898, ch. 21), to enforce the delivery up 
by the defendant to plaintiff of lots 16 and 17 in block 39,
Indian Head.

It was founded upon plaintiff’s affidavit alleging that 
until the expiration of the month of February, 1903, de­
fendant was rightfully in possession of the said lots under a 
lease given him by the plaintiff, which on such last men­
tioned date, was terminated under a provision contained in 
such lease for ending the same, notwithstanding which, as 
also a demand of possession on 2nd March, 1903, defendant 
wrongfully withheld possession from plaintiff.

On the return of the summons both parties appeared by 
counsel, and the matter was adjourned into Court, and was 
heard by Richabdson, J., without a jury.

Ford Jones, for the plaintiff. Argument.
T. C. Johnstone, for the defendant.

Richabdson, J.—Defendant by a written lease, dated Judgment, 
nth May, 1902, became lessee of plaintiff of the lots in ques­
tion, known as the Royal Hotel at Indian Head, for the term 
of one year to be computed from 1st July, 1902, the rent 
reserved being $1,500, payable $125 monthly, in advance, 
(ommencing with July 1st, 1902. The lease contained the 
usual covenants and provisions in leases and had this special 
proviso: “Provided, however, that the term hereby granted 
may be terminated by either party hereto giving to the other 
"ic full month’s notice in writing of his intention to term­

inate the tenancy hereby created.”
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On 22nd January, 1903, the plaintiff served on the de­
fendant personally a notice in the following words: “To 
Andrew Dundas, Esq., Itoyal Hotel, Indian Head. I hereby 
give you notice to quit and deliver up to me on the 28th 
February next, possession of the premises now held by you as 
my tenant situate in the town of Indian Head and being 
and known as the Royal Hotel, and the sample room ap­
purtenant thereto.*’

On these two documents, coupled with the personal de­
mand referred to, the plaintiff claimed to be entitled to have 
the possession asked for by the summons enforced by process 
of the Court.

For the defendant:
An effort was made to establish as a fact that the lease 

of 8th May, 1902. under which the proceedings were started, 
was given for the specific purpose of enabling the defendant 
to convince through a Mr. Phillips, the local license inspec­
tor, the Department of the North-West Government con­
trolling hotel liquor licenses, that he (defendant) had a lease 
of the premises for the term of the currency of the license 
defendant was applying for, namely, one year from July 1st, 
1902, and that this being so. on the ground of public policy, 
such a proviso for terminating the lease at an earlier date 
than the year term created by it was void, and being void 
defendant was entitled to take advantage of the situation. 
T see nothing, however, in the objection thus raised, for not 
only is the Ordinance1 silent in declaring such a proviso void, 
but sec. 52, sub-sec. 2, defines what is to be done with the 
license. “If during the currency of any such license the 
holder’s tenancy of the premises in respect whereof the license 
is held is determined by . . . notice to quit . . ”

This distinctly to my mind recognizes such transactions 
as are covered by the lease of 8th May, 1902, and con­
sequently in my judgment this objection fails.

The next objection raised is that as the term granted by 
the lease commenced with 1st July, 1902. the month’s notice 
to quit, to he valid, must be given so as to end with the day 
next preceding the first day of the month next following.

This objection, in my judgment, is untenable. I assume the 
low to be expressed by Cotton, L.J., in Re Threlfall,2 as fol-

‘“Tlie Liquor License Ordinance,” C. O. 1898. c. 89.
* 10 Ch. I). 274. at p. 281 : 50 L. J. Ch. 318.
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lows : “ There is no law or principle to prevent persons agree- Judgmmt 
ing that a yearly tenancy may be determined on whatever Riih«ni«on, j. 
notice they like. There is freedom of contract in this respect.”
Uere the proviso authorizes either party at any time during 
the currency of the lease by giving one month’s notice to the 
other to terminate the term. “ In one sense indeed,” as Lord 
Cotton states, “ there is here a tenancy at the will of either 
landlord or tenant enabling either to put an end to a tenancy 
for a year on one full month’s notice to the other,” and there 
bring more than a full month between the 82nd January,
«hen the plaintiff gave defendant notice to quit, and 88th 
February, when possession was called for hv the notice, in 
my judgment, defendant’s tenancy terminated with the close 
of the last-named day.

The next contention of the defendant was that having 
heen induced by creditors of one Skinner, the former tenant 
of the premises, to buy him out at a large sum, he was, as a 
part of the consideration of the bargain for sale, to have the 
benefit of the then unexpired term Skinner had in the 
premises, up to October, 1903, and to this plaintiff was 
a consenting party.

Not only did defendant in his own evidence fail to con­
nect plaintiff with being a party to such arrangement, but 
both his witnesses called by him to prove the fact, as also the 
plaintiff, denied its ever having been made.

The judgment I pronounce is that on the 3rd March,
1903, when the proceedings herein commenced, the plaintiff 
was entitled to possession of the premises in question from 
the defendant, who was then an overholding tenant thereof ; 
and that the plaintiff do recover possession of the same; and 
that defendant pay plaintiff his costs in the matter after 
taxation.

Judgment for plaintiff.

The defendant appealed, but his appeal not being prose­
cuted with effect, the Court en banc on the 2nd June, 1903, 
dismissed it with costs.
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DUNDAS v. OSMENT.

Landlord and tenant—Overholding—Tenant's right to fixtures—Prior 
judgment between litigants — Right of trial Judge to inspect 
reasons for prior judgment—) (Jeo. II. c. 28, s. 1.

The plaintiff had been the lessee of the defendant. The defendant 
having given notice to quit and the plaintiff still continuing in 
possession, the defendant look proceedings by way of originating 
summons, and obtained an order for the immediate delivery up of 
the premises. From this order the plaintiff appealed, but did not 
prosecute his appeal with effect, and it was dismissed and the sheriff 
ejected the plaintiff. In an action by plaintiff to recover the value 
of fixtures left by him in the premises when the sheriff ejected him. 

Held, that a tenant's right to remove fixtures exists only during the 
tenancy and for such further time as the tenant holds the premises 
under a right still to consider himself ns a tenant, but no right of 
removal exists after the termination of the lease where the tenant 
retains possession wrongfully.

Held. also, that the previous order for delivery having been proven 
and put in evidence, it was competent for the trial Judge to inspect 
the written reasons given by the Judge for making such order for 
the purpose of ascertaining the questions then raised and having 
regard thereto, and also to the abortive appeal taken by the plaintiff, 
that the plaintiff's holding over was wilful and contumacious, and 
that plaintiff was under 4 Geo. IF. c. 28, s. 1, liable to the defend­
ant for double the yearly value of the premises.”

Stair pads merely tacked on to keep them in place are not fixtures.
A notice to quit is a sufficient demand of possession under 4 Geo. II., 

c. 28, s. 1.
[Newlands, J.. 8th June, 1906.] 

[Ex banc, 9th-10th-80th April, 1907.]

The parties in this case were the same as in the case of 
Osment v. Dundas, supra, the present plaintiff being 
the defendant in the former suit. This action was 
brought to recover the value of one aceytelene gas machine 
and attachments and fittings, tables and shelving, seventeen 
stair pads, one bath, and fittings, and hot water apparatus, 
which the plaintiff alleged the defendant detained from him, 
when defendant was ejected. The defendant in addition to 
defending the action, counterclaimed for double the yearly 
value of the premises, leased by him to plaintiff because of 
plaintiff over-holding after termination of the lease.

T. C. Johnstone, for plaintiff.
Ford Jones, for defendant.

Newlands, J.—The chattels which plaintiff alleges de­
fendant detains were affixed to the building by a previous
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tenant, and were sold by him to plaintiff when he obtained Judgment, 
a lease of the building. This lease was for one year, but Newianda, J. 
terminable on one month’s notice. This notice was given 
by defendant, and by the judgment of Richardson, J., in 
Osmcnt v. D undos,x it was held that the tenancy was term­
inated on 28th February, 1903. Defendant appealed from 
this judgment to the Court en banc, but, as he never perfected 
his appeal, it was dismissed by that Court, and the sheriff, 
under a writ of possession, ejected plaintiff on 7th June,
1903, but gave him until the 13th of that month to remove 
bis furniture. On that day the sheriff’s bailiff asked plaintiff 
if he bad got all bis stuff from the building, and he replied 
that he had. The bailiff then locked the building and handed 
the key to defendant. The goods mentioned in the state­
ment of claim were left in the building by plaintiff. The 
evidence shows that plaintiff never attempted to remove them, 
that he was never prevented from moving them by defendant 
or the sheriff, and. though the bailiff told him not to remove 
fixtures, none of these articles were specified. From this 
evidence, I think, plaintiff abandoned any claim he might 
have to the articles.

I am also of the opinion that all the articles specified 
were fixtures, as they were all annexed to the freehold in 
some manner. Tn the absence of an express agreement— 
and there was no agreement in this case as to fixtures—fix­
tures which a tenant is entitled to remove must be removed 
during the tenancy, and if they are not removed during the 
tenancy the property in them vests in the owner of the re­
version. The right of removal also exists for such time be­
yond the original term as he holds the premises under a 
right still to consider himself as a tenant, but the right of 
removal after the termination of the lease does not exist 
where he retains possession wrongfully : Barff v Probyn,*
Mnur v. Jacobs * Pugh v. Arton.4

Tn the proceedings which defendant took to eject the 
plaintiff, which were commenced on 3rd March, 1903, Rich­
ardson, J., held, as T have said, that plaintiff’s tenancy ter­
minated on 28th February, 1903, and that after that he was

* 7 Terr. L. R. 330.
1 (1895) 04 L. J. Q. R. 557; 73 L. T. 118; 11 Time* L. R. 407.
' 44 L. J. Ch. 481 ; L R. 7 H. L. 481 ; 32 L. T. 171 ; 23 W.

». 520.
*38 L. J. Ch. 019; L. R. 8 Eq. 620; 20 L. T. 805 ; 17 W. R. 984.
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an overholding tenant and a trespasser, and under the above 
decisions, there can be no doubt but that on such termina­
tion of the tenancy on 88th February, the property in the 
fixtures passed to defendant, and plaintiff could not after­
wards remove them without the consent of defendant. The 
plaintiff, therefore, must fail in his action.

The defendant counterclaims for double the yearly value 
during the time plaintiff was an overholding tenant. Mr. 
Johnstone contends that the statute only applies where the 
tenant holds over, knowing that he has no right, not where 
he claims to hold under a fair claim or right; and he says 
in this case plaintiff believed he had a right to the possession 
of the premises until the end of a year notwithstanding the 
notice to quit. There is no doubt, as Cockbum, C.J-, said 
in Swinfen v. Bacon* that “ever since the case of Wright 
v. Smith* the interpretation put upon the 4 Geo. II., ch. 
28, has been that when a person holds over, not contuma­
ciously as against the person entitled to the possession, but 
under a bona fide belief that he has a right to do so, the 
statute does not apply.” Did the plaintiff in this case hold 
over under the bona fide belief that he had the right to do 
so? The plaintiff held under a lease, dated 8th May, 1902, 
for a term to commence on 1st July in that year and to ter­
minate on 30th June, 1903, subject to that term being ter­
minated by either party giving one full month’s notice in 
writing of his intention to terminate the tenancy thereby 
created. Bichardson, J., in his judgment in the action for 
possession of the premises in Osment v. Dunda*,1 says: [His 
Lordship quoted at length from the reasons for judgment of 
Richardson, J„ reported ante page 339.]

His Lordship proceeded :—
This judgment, as I have said, was appealed to the Court 

en bine, but the appeal was never perfected, and so the case 
was not heard by that Court. From these facts it seems 
to me that plaintiff defended the action for possession and 
appealed from Mr. Justice Richardson’s judgment, not be­
cause he believed he had a bona fide right, but merely for 
time, and he is, therefore, liable for double the yearly value of 
the property for the time he was overholding, namely, from

•n II. & N. «40: 30 L. J. Ex. 308; 7 Jur. (N.8.) 807: 5 L. T. 
83 ; 0 W. R. 740.

• 5 Esp. 203.
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8th March to 13th June, 1903, amounting to (less the amount Judgment, 
paid without prejudice to this claim) $429. Newlends, J.

The defendant also counterclaims for $200 damages for 
breach of the covenant to repair, but on this issue, I think, 
there is no evidence to shew that plaintiff did any damage 
to the building beyond reasonable wear and tear, and I, 
therefore, find on it for plaintiff.

He also counterclaims for $70.83 taxes paid by him which 
under the lease should have been paid by plaintiff. In his 
evidence be says he paid the taxes for 1903, over $100 or 
about $150. That is all the evidence he gives on this point, 
and, as the lease was terminated on 28th February of that 
year, and plaintiff, therefore, would only be liable for two 
months’ taxes, I am unable from the evidence to say how 
much that would amount to, and, as the burden of proof is 
on the defendant. I find this issue also for plaintiff.

Judgment will be for defendant for $429 and costs.

From this judgment the plaintiff appealed, and the ap- Statement, 
peal was heard by Stfton, C.J., Wetmohb, Scott. Harvey, 
and Stuart, JJ.

N. Mackenzie, for plaintiff (appellant). Argument.
■7. A. Allan, for defendant (respondent).

The judgment of the Court was delivered by

[SOth April, 7907.]

Wetmore, J.—With respect to the stair pads, I am of Judgment, 
opinion that they were not fixtures ; they were simply rub­
ber pads placed one on each stair, and were tacked down to 
prevent them from slipping, and to keep them in -place. They 
were no more fixtures to my mind than an ordinary carpet 
which was tacked down in a room would be, and it is clear 
that that is not a fixture. I am of opinion, however, for the 
reason that will appear hereafter that the plaintiff abandoned 
his right to these pads, and, therefore, is not entitled to re­
cover for them.

As to the other articles, plaintiff’s counsel conceded on 
the argument that they were all fixtures.

The plaintiff was in occupation of this hotel under a 
lease from the defendant, dated the 8th of May, 1902, for the
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Judgment, term of one year to be computed from the 1st day of July 
Wetmore. J. then next. This lease contained a clause whereby it was 

provided that the term thereby granted might be terminated 
by either party giving to the other a month’s notice in writ­
ing of his intention to terminate the tenancy. On the 22nd 
January, 1903, the defendant gave the plaintiff notice to 
quit on the 28th February then next. The plaintiff con­
tinuing in possession of the premises, proceedings were 
then had by originating summons before Richardson, J., then 
one of the Judges of this Court, who, on the 27th of March, 
1903, made an order that the plaintiff do forthwith deliver 
up to the defendant possession of the lands and premises in 
question. Prior to making this order the learned Judge gave 
a written judgment setting forth his reasons and grounds for 
making the order.

At the argument of this appeal there was considerable 
discussion as to the right of the trial Judge herein to look 
at this judgment. Tt was urged in the first place that the 
formal order or judgment was not in evidence. As a matter 
of fact this formal judgment or order did not appear in the 
appeal-book. The learned trial Judge’s judgment seemed to 
indicate that this order was before him, and on consulting 
him, it evidently appeared from his statements and his note­
book. that a certified copy of this order was put in evidence, 
and was before him, as v as also a certified copy of the judg­
ment of the Court en banc, dismissing an appeal in the mat­
ter. Upon this Court being possessed of these facts it was 
held that these documents should be used as being part of the 
material before the Court on this appeal. Now the formal 
judgment being proved, it was competent for the trial Judge 
and for this Court to inspect the written judgment of Rich­
ardson, J., to ascertain the grounds upon which he made the 
order: or, in other words, to ascertain what adjudication he 
made. This is supported by Vice-Chancellor Hall in Lord 
Tredegar v. Windus,7 Houston v. The Marquis of Sligo* 
Barber v. McCuaiq * and in Re Gnaydon.10

Judge Richardson held, that the plaintiff was an over­
holding tenant, that the notice to quit (to which I have re-

T L. R. 19 Eq. 907 nt p. 912: 44 L. J. Ch. 298: 32 L. T. 59(1; 
23 W. R. 511.

• 29 Th. D. 448 ; 52 L. T. 99.
• 31 O. R. 593.
,e (1890) 1 Q. R. 417: 95 L. J. Q. B. 328 ; 44 W. R. 495.
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ferred ), terminated the tenancy, and therefore, that the then 
plaintiff, and now defendant, was entitled to possession of the 
premises in question. Notwithstanding this judgment, how­
ever, the plaintiff continued to hold possession of the premises 
until the 7th of June, 1903, when the sheriff took possession 
and ejected him, under a writ of possession issued under the 
Judge's order. Up lo that time the plaintiff had not removed 
these fixtures or his personal effects, and he made no effort 
to do so until after the sheriff put him out. The sheriff 
did not on the 7th of June put all the plaintiff’s personal 
property out of the hotel, but at the request of the plaintiff 
he put a man named Sample in possession as his bailiff, and 
with the consent of the defendant he gave the plaintiff eight 
days to take his property out.

I have intimated that the plaintiff took steps to appeal 
from the judgment of Richardson, J., but he did not prose­
cute his appeal with effect, and the Court dismissed it. The 
plaintiff, therefore, to my mind, was clearly an ovcrholding 
tenant. It was declared practically that his lease deter­
mined on the 28th of February, and he had no right to con­
tinue in there any longer, and he was a trespasser. Under 
such circumstances he was not in a position to move his fix­
tures after the sheriff had ejected him, and the permission 
which was given him to remove his goods was not a continua­
tion of the tenancy, it was merely an indulgence, a license it 
might be called, to take his property away during the period 
fixed. That would only include movable property that he 
had the right to take away, and could not be construed into 
a right to take away fixtures. But apart from that, as 
stated by the learned trial Judge, fixtures which a tenant 
is entitled to remove must be removed during the tenancy. 
I f they are not removed during the tenancy the property in 
them vests in the owner of the reversion. The right of re­
moval also exists for such time beyond the original term 
a" he holds the premises under a right still to consider him­
self as a tenant, but the right of removal after the termina­
tion of the lease does not exist where he retains possession 
' rongfnlly. And for that the learned Judge cites Barff v. 
1'rnbyr,* Mew v. Jacobs? Pugh V. Arton.* The first case 
is especially in point, and was decided by Charles, J., a very 
able Judge, and is comparatively a late case. I would also 
'raw attention to what was laid down in Weeton v. Wood-

Judgment. 

Wetmore, J.
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Judgment, cock :—11 “ The rule to be collected from the several cases de-
Wctmore, J. tided on this subject seems to be this : That the tenant’s 

right to remove fixtures continues during his original term 
and during such further period of possession by him as he 
holds the premises under a right still to consider himself as 
tenant.” Clearly the plaintiff in view of Judge Richardson’s 
judgment, could not consider that he was holding the prem­
ises under a right still to consider himself as tenant. That 
case is referred to in the note to Etwes V. Maw, in 2nd 
Smith’s 'loading Cases, (10th ed.), at page 212, and seems 
to bo recognized as good law.

Although what I have hereinbefore stated, in my mind, 
disposes of the question of the plaintiff’s right to recover, in 
so far at any rate as the fixtures are concerned, it may be as 
well to refer to another contention, which would not only 
fix the right to recover with respect to these fixtures, but 
would fix the right to recover with respect to the pads. The 
plaintiff sets up that he was prevented from removing all 
these articles in question, because Sample told him he was 
not to remove fixtures, or things attached to the walls or the 
building. Now these directions given by Sample were given 
with the approval of the defendant, but the directions were 
of a general character, there was no particular article speci­
fied that he should not remove, nor did the plaintiff insist 
upon removing any particular article. He did not, for in­
stance, point out any article and state that he had the right 
to remove it, and insist upon it. He took what articles he 
desired to take, and when he got through he informed 
Sample that he had everything out. I do not consider that a 
refusal to allow him to take away the articles. I think, he 
being an outgoing tenant, if he claimed these articles, or if he 
claimed the right to remove them ns tenant's fixtures, he 
ought to have specified them; and, not having done so, his 
right to take them was gone. We have no further demand 
with respect to them until the 29th of December, 1903, more 
than six months afterwards.

It is for these reasons that I have held that having left 
the stair pads behind him. under the circumstances he aban 
doned them. I think the learned trial Judge was correct in 
giving judgment for the defendant on the plaintiff’s claim

( 1840) 7 M. & W. 14 a: p. 19; 10 L. J. Ex. 183.
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The defendant counterclaimed for double the yearly Judgment, 
value of the lands under 4 Geo. II., ch. 28, sec. 1, and Wetmore, J. 
the learned trial Judge found for the defendant. The plain­
tiff also appeals from this decision.

The only demand in writing under this section was the 
notice to quit hereinbefore referred to. That notice did not 
contain a demand in specific terms, it merely was a notice 
to quit and deliver up possession on the 28th February, ___ 
1903. It has been repeatedly held that this is a sufficient ) 
demand, the notice being to deliver up possession on a speci­
fied day. Hirst v. Horn 11 went further; the notice required 
the defendant to quit the farm in question “ on the first day 
of July then next, or on such other day os their holding 
should expire next after the expiration of half a year after 
the receipt of that notice.” The Court held that the notice 
was sufficient demand under the Act. Parke, B., says'* : “ It 
is clear this was a good notice to quit in order to determine 
a tenancy from year to year. It. is a form which has long 
been adopted in order to prevent the effect of any mistake in 
the statement of the time when the tenancy expires, and it is 
equally a sufficient demand of possession.”

In order to render a party liable for double the yearly 
value of the premises under the Act in question, the holding 
over must be wilful and contumacious. The question of the 
wilfulness of the holding is a question of fact, and I am of 
opinion that there was evidence to warrant the learned trial 
Judge in reaching the conclusion that he did, and I am not 
disposed to interfere with his finding. It was urged that he 
rested some of his conclusions upon the written judgment of 
Richardson, J. The question of the wilfulness and con­
tumacy of the plaintiff was not a question before Richardson,
J., but the nature and character of his defence would be an 
dement for consideration by Newlands, J., in deciding 
whether or not the proceedings before that Judge were bona 
fide, and I am of opinion that the trial Judge was at lib­
erty to have recourse to the judgment of Richardson, J., for 
the purpose of ascertaining what questions were raised before 
him. When I consider that the lease under which the plain­
'll! claimed contained a clause enabling either party to deter­
mine at a month’s notice, and that he had executed another

" (1 M. & W. 393. 
" ltd. p. 395.
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Judgment lease of the same premises on the 87th of February, 1902,
Wetmore, J. in which there was a clause enabling the lessor to terminate 

the lease on thirty days’ notice, in the event of hie making a 
rale of the demised premises, that he started an appeal from 
Judge ltichardson’s judgment to the Court en banc, which 
he either pressed so negligently or abandoned that the Court 
en banc dismissed the appeal, and that notwithstanding all 
this the plaintiff held possession of the premises until he was 
evicted by process of law, I am not surprised that the learned 
trial Judge tame to the conclusion that the holding over was 
wilful and contumacious. But there is in my opinion an error 
in the amount awarded for double the yearly value of tile 
premises. This has been computed from March 8th to June 
13th. I think it should be computed from March 1st, 1903, 
the day after the notice to quit expired, and the 7th of June, 
when the sheriff took possession. That would be three 
months and six days. The double yearly value of the prem­
ises, therefore, would be $800, and deduct from that the 
amount taken out of Court by the defendant without pre­
judice, $391.67, leaves a balance of $108.33, for which 
amount there should be judgment for the defendant. In my 
opinion, therefore, the appeal as to the plaintiff’s claim should 
be dismissed, and the judgment for the defendant on the 
counterclaim should be varied by reducing it from $429 to 
$408.33. The plaintiff should pay the defendant’s costs of 
this appeal. The plaintiff did not appeal to the Court on the 
ground that the amount awarded on the counterclaim was 
more than warranted : his appeal was confined altogether to 
the defendant’s right to recover anything. The question of the 
Judge having awarded too much came out incidentally in the 
course of the argument by the respondent's counsel. Under 
such circumstances I am of the opinion that the plaintiff 
should pay the defendant’s costs of this appeal.

Appeal dismissed; judgment for defendant.
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steele v. McCarthy.

Agreement for sale of land — Purchase price to he paid in instal­
ments — Interest payable in advance — Time to he of the essence
—Motive of cancellation — How sent — Consistent clauses.

If it is agreed between the parties that time shall be of the essence 
of the contract, the Court will hold to a strict construction unless 
an intention to the contrary is shewn.

On an agreement for sale of land, the purchase price to be paid in 
instalments, and interest to be paid in advance, it was provided 
that time should be of the essence of the contract, and that all 
interest on becoming overdue should be forthwith treated as pur­
chase-money and bear interest. The plaintiff on tendering an overdue 
instalment, after having been notified that the contract had been 
cancelled, owing to his failure to pay on time, sought a decree 
declaring that the contract was in full force and effect, and an 
injunction restraining the defendant from dealing in any way with 
the land.

Held, that time was of the essence of the contract, although it stipu­
lated that all interest on becoming overdue should be forthwith 
treated as purchase money, this stipulation not being inconsistent 
with the time clause, and that either one of them might be enforced 
at the option of the defendant.

Where the contract states no address to which a notice of cancella­
tion may be sent, it is sufficient if it is sent to the plaintiff’s resi­
dence, and he receives it

[Newlands, J., 19th July, 1907.]

Action for a declaration that a notice purporting to cancel 
un agreement for sale of lands is void and for other relief 
heard before Newlands, J., without a jury.

J. F. Frame, for the plaintiff.
C. E. D. Wood, for the defendant.

Newlands, J.—On the 22nd May, 1905, the defendant 
agreed in writing to sell to the plaintiff the whole of section 
25 in township 16, range 19, west of the second meridian, for 
the sum of $9,600, and plaintiff agreed to pay defendant for 
said land the said amount in three equal annual instalments 
of $3,200 each, the first of such instalments to be made on 
the 1st day of November, 1907. In the meantime plaintiff 
was to have possession of the land to pay interest in advance 
at the rate of 7 per cent, computed from the first day of 
November, 1905, the first payment of interest to be at that 
rate. The plaintiff also agreed to break 400 acres of said land 
•luring the year 1905, and 220 acres during the year 1906.

Statement.

Argument.

Judgment.



Judgment. On or about the 5th day of November, 1905, the plaintiff 
Newlendi, J. made the first payment of interest, namely, $672, which waa 

accepted by defendant, and in February, 1906, the plaintiff 
having failed to break 75 acres of the 400 agreed, it was 
agreed between the plaintiff and defendant that plaintiff 
should pay defendant the sum of $300 in lieu thereof. On 
the part of the plaintiff it is stated that this sum was to be 
in advance of interest payable on November 1st, 1906, and 
was to bear interest at 7 per cent., and by defendant that it 
was to be held by him and applied on principal when a final 
settlement was made. This payment was made by cheque on 
which plaintiff made a memorandum of the agreement as he 
states it, and he also mentions the same fact in his letter to 
defendant enclosing the cheque. In spite of this corrobora­
tive evidence it seems to me that defendant’s version of the 
agreement is more likely to be correct, as otherwise on the 
1st of November, 1906, defendant would neither have the 
$300 as security nor the breaking, unless in the meantime 
plaintiff broke an extra 75 acres, in which event the money 
would be freed to be applied on interest. This, however, 
plaintiff did not do.

On the 1st November, 1906, the payment of interest due 
on that date was not made by plaintiff, and on the second 
day of that month defendant wrote him the following letter:

“ Regina, Sask.,
“ November 2nd, 1906.

“ A. B. Steele, Esq.,
“ W. Derby, Vt.

“ Dear Sir,—I find that the terms of the agreement of 
sale of section 25, township 16, range 19, that interest which 
should be paid in advance on $9,600, at 7 per cent, has fallen 
due of November 1st, 1906.

“ This interest has not been paid, and according to the 
terms of the contract, the agreement is void.

“ Please accept this as notification thereof.
“ Yours truly,

"E. J. McCarthy."
This letter was addressed to plaintiff at his home, West 

Derby, Vermont, ”.S.A., and sent by registered letter. Plain­
tiff was away from home when the letter arrived, and did not 
return until the 28th of that month, when he received the
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letter, and on the next day he wired to one Arthur Bell in Judgment. 
Regina, who was interested with him in this land, to tender Newïând», J. 
defendant $360, which, with the $300 the defendant held, 
and the interest on it, he claimed would make the payment 
of interest due. He also wired to defendant as follows :

“ New Port, Vt., Nov. 29th, 1906.
“Ed. McCarthy, “Via Winnipeg, Man., 29.

“ Regina, Sask.
“ Just arrived home and received your notice. Have 

wired Arthur Bell, Regina, to pay you three hundred and 
sixty dollars which with three hundred and interest thereon 
advanced February 16th last, makes six seventy-two. Wire 
immediately if O.K.

“ Asa P. Steele.”
Bell immediately made a tender to defendant as directed 

but defendant refused to accept same. Bell on the next day 
made another tender to defendant of the sum of $672, but 
defendant also refused to accept that sum. On the 26th 
day of March. 1907, the plaintiff again made a tender to 
defendant, which was also refused, of the sum of $1,135.35, 
being for interest due and an allowance for breaking not 
done during the year 1906 as required by the agreement.
Under the agreement plaintiff was to break 220 acres during 
the year 1906, but he only broke about 100 acres, and the 
balance of the breaking has never been done. Plaintiff paid 
the amount last tendered into Court and claims a decree (1) 
declaring the notice of cancellation of November 2nd, 1906, 
to be void ; (2) declaring the contract in full force and effect, 
and (3) an injunction restraining defendant from dealing 
in any way with the land.

Defendant contends that time was of the essence of the 
contract, and the payment of interest not having been made 
nn the 1st November, 1906, as agreed, he had the right to and 
did cancel said agreement of sale. The agreement of sale 
provides that “ 10. Time shall be in every respect the essence 
"f this agreement,” and

“ 7. Provided that in default of payment of the said 
moneys and interest, or any part or parts thereof on the days 
and times aforesaid, or of performance or fulfilment of any 
f the stipulations, covenants, provisoes and agreements on 

VOL, VU. T. L. REITS.—23
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Judgment, the part of the purchaser herein contained, the vendor shall 
Newlnnde, J. be at liberty to determine and put an end to this agreement, 

and to retain any çum or sums paid thereunder, as and by 
way of liquidated damages in the following method, that is 
to say—by mailing in a registered package a notice signed 
by or on behalf of the vendor intimating an intention to 
determine this agreement, addressed to the purchaser at 

post office ; and at the end of twenty days from the 
time of mailing the same the said purchaser shall deliver up 
quiet and peaceable possession of the said lands and premises, 
or any part thereof, to the vendor or his agent immediately at 
the expiration of said twenty days.”

The plaintiff contends that because there is a clause in 
the agreement which provides that all interest on becom­
ing overdue shall be forthwith treated as purchase-money and 
shall bear interest at the rate aforesaid, that it was not the 
intention of the parties that time should be of the essence 
of the agreement, but, as was pointed out by Hunter, C.J., in 
Pcirson v. Canada Permanent Mortgage Corporation,1 these 
two stipulations are common ones generally found in agree­
ments of sale and are quite consistent. He says : “ The time 
clause is a stipulation inserted for the benefit of the vendor, 
which he may enforce if lie chooses, but, if he does not choose 
to enforce it, then the other clause provides that he shall get 
interest at the rate of S per cent, from 1st April, 1904, both 
before and after the purchase-money becomes due, until the 
amount is paid.”

I am of the opinion that time was of the essence of the 
agreement in this case and that, as plaintiff did not make 
the payment at the time agreed, defendant had the right to 
cancel the agreement.

This was done by sending the letter of November 2nd, 
1906. This letter was addressed to defendant at his home 
in Vermont, U.S.A. Now in the clause providing for this 
notice of cancellation to be sent there is no address; the space 
in the printed form where the address should be filled in 
having been left blank. Plaintiffs counsel argues from this 
fact that it was not the intention of the parties to use this 
particular clause, and therefore there is no provision in the 
agreement for sending a notice of cancellation. The evidence

111 B. C. R. 139 ; 1 W. L. R. 99.
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does not show this, but it does show that the plaintiff’s Judgment, 
address at any particular time of the year was uncertain. His Newlând», J. 
home was in Vermont, but he resided in Saskatchewan for a 
part of the year, and travelled in other parts of the West. It 
seems to me that the reason for leaving the address out was 
this uncertainty of the plaintiff’s whereabouts at any par­
ticular time. The clause was not overlooked, however, be­
cause the word “ his ” is written in in one place where a 
blank was left. I think that, seeing there is no fixed place 
for sending this notice to, it would have to be sent to the 
plaintiff’s residence at the time and that the clause would bo 
complied with by proof that plaintiff had received the notice, 
and as he admits receiving it I think defendant has done all 
that was required of him under the agreement.

It may seem hard on the plaintiff that the contract was 
immediately rescinded by defendant on his failure to pay the 
interest on November 1st, 1906. This, however, was the 
right of the defendant, and if the right is to be exercised 
it should be done promptly. As Vice-Chancellor Wagram in 
Hunter v. Daniel,* said:’ “I agree with the defendant that 
each breach on the part of the plaintiff in the non-payment 
of money was a new breach of the agreement, and that time 
being the essence of the contract, each breach gave the defend­
ant the right to rescind the contract, but that right should 
have been asserted the moment the breach occurred.”

I am of the opinion that there was a breach of the con­
tract by the non-payment of the interest due on November 1st,
1906, that time was of the essence of the contract, and that 
the defendant by his action of November 2nd, 1906, rescinded 
the contract, and as the same is now at an end the plaintiff 
is not entitled to the relief asked for.

As I have accepted the defendant’s version that the $300 
were deposited with him on account of not completing the 
breaking of 400 acres in 1905, that amount will have to be 
returned by him to plaintiff. Defendant will have the costa 
of action.

Judgment for defendant with costs.

Note.—An appeal from the above judgment was dis­
missed by the Supreme Court of Saskatchewan en banc.

•4 Hare 420 ; 14 T- J. Ch. 194; 9 Jar. 520.
• At p. 432 of 4 Hare.
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REX v. STANDARD SOAP COMPANY, LIMITED.

Criminal law — Charge against corporation — North-West Terri­
tories Act — Repeal — Saskatchewan and Alberta Acts — Crim­
inal Code, s. 878 — Grand jury.

The repeal of the North-West Territories Art (R. S. C. 1886, c. 50) 
by It. 8. C. 1006, does not affect the laws of the provinces of 
Saskatchewan and Alberta.

A corporation is not subject to a preliminary examination before a 
magistrate, and can be proceeded against only by one of the methods 
set out in the Criminal Code (R. S. C. 1006, s. 873) ; therefore 
where by direction of the Attorney-General an order was obtained 
from a Judge to lay a charge against the defendant corporation, 
and a formal charge in writing was. pursuant thereto, presented 
to the Court, it was held that the proceedings were properly laid. 
In re Chapman and the Corporation of the City of London, 19 O. 
R. 33, followed.

[En banc, lOth-SOth April, 1907.]

Statement. This WAS a case reserved by Stuart, J., for the opinion 
of the Court en banc, under sec. 1014 of The Criminal Code 
( R.S.C. 1906).

On March 15th, 1907, James Short, Esquire, agent for 
the Attorney-General, and Crown Prosecutor for the Calgary 
Judicial District, appeared before Stuart, J., in open Court 
and applied under section 873, sub-section 2, of The Criminal 
Code, 1906, for an order that a charge be preferred by him 
before the Court against the Standard Soap Company, Lim­
ited, a corporation, for a violation of the provisions of sec. 
236 of the Code. The defendant corporation was not rep­
resented on that application. The material upon which the 
application was made (the sufficiency of which was not in 
question), consisted of certain depositions taken upon a pre­
liminary investigation of a charge under the same section 
of the Code against the secretary of the defendant corpora­
tion personally, upon which the magistrate had refused to 
make a committal for trial and also of an affidavit of the 
agent of the Attorney-General stating that he had good rea­
son to believe, and did believe, that the defendant corporation 
was guilty of the offence alleged, and to which affidavit a 
letter from the Deputy Attorney-General of Alberta was 
attached as an exhibit. That letter was as follows :
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“ Department of the Attorney-General, Statement.
“ Edmonton, Alberta, March 11th, 1907.

“ James Short, Esq.,
“Agent of Attorney-General,

“ Calgary, Alta.,
“ You are hereby authorized to prefer a charge against 

the Standard Soap Company, before the Supreme Court of 
the North-West Territories, in the Judicial District of Cal­
gary, for that the said company did in the City of Calgary, 
in the province of Alberta, in or about the month of June, 
in the year of Our Lord one thousand nine hundred and six 
(1906), and on divers times thereafter during said year un­
lawfully conduct a certain scheme for the purpose of deter­
mining what lots or tickets were the winners of certain 
property, to wit, a piano, Gurney Oxford Chancellor range, 
a baby carriage and other articles proposed to be given or dis­
posed of by a mode of chance contrary to the statute in such 
cases made and provided.”

“(Sgd.) S. B. Woods,
“ Deputy Attorney-General.”

The learned Judge granted the following order :
“ Upon the application of James Short, Agent of the 

Attorney-General for the province of Alberta, upon hearing 
what was alleged by said James Short, upon reading the 
direction of the Deputy of said Attorney-General and the 
depositions taken at the preliminary enquiry in the case of 
the King against Frederick T. Weir, which depositions were 
filed this 15th day of March, 1907.

“This Court doth order the said James Short, agent for 
the Attorney-General, to prefer a charge before this Court, 
being the Supreme Court of the North-West Territories,
Judicial District of Calgary, now sitting at Calgary afore­
said. against the said the Standard Soap Company, Limited, 
as follows :

“ Canada, 1
“ Province of Alberta, [ The King v. The Standard 

“ Judicial District of Calgary, j Soap Company, Limited.
“To wit: ' I

“ The Standard Soap Company, Limited, stands charged 
before the Honourable Charles A. Stuart, a Judge of the
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statement. Supreme Court of the North-West Territories, Judicial Dis­
trict of Calgary, at the City of Calgary, in said Judicial 
District, this fifteenth day of March, in the year of Our Lord, 
one thousand nine hundred and seven (1907).

“ For that the said the Standard Soap Company, Lim­
ited, did in the City of Calgary, in the Province of Alberta, 
in or about the month of June in the year of Our Lord one 
thousand nine hundred and six (1906), and on divers other 
times thereafter during said year unlawfully conduct a 
certain scheme for the purpose of determining the holders 
of what lots or tickets were the winners of certain property, 
to wit, a piano, a Gurney Oxford Chancellor range, a baby 
carriage and other articles proposed to be given or disposed 
of by a mode of chance contrary to the statute in such cases 
made and provided.

“(Sgd.) James Short,
“ Crown Prosecutor, 

‘‘Agent for the Attorney-General.
“ Dated at Calgary this 15th day of March, 1907.

“ By the Court,
“ (Sgd.) Clias. A. Stuart, “ (Sgd.) Lawrence J. Clarke.

“J.S.C.” “ Clerk of Court.”
A charge was forthwith prepared and signed by the agent 

of the Attorney-General and filed in Court. The Court was 
then adjourned to allow the proper notice to be served on the 
defendant corporation as provided by sec. 918 of the Code. 
On 30th March, the defendant corporation appeared in Court 
in pursuance of the notice by its attorney, me F. T. Weir. 
The charge was then read, and, instead of pleading thereto, 
the defendant corporation by its counsel, applied for time 
to demur to the charge. That application was granted, and 
on 3rd April the defendant corporation by its counsel filed 
a written demurrer, to which the agent for the Attorney- 
General filed a rejoinder.

The ground taken by the counsel for the defendant cor­
poration in support of the demurrer was that a bill of indict­
ment could not be preferred before any Court under the sec­
tion in question except before a Grand Jury as part of such 
Court, and that, as there is no Grand Jury in the provinces 
of Saskatchewan and Alberta, there was no authority to make 
the order in question.
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After hearing argument for the defendant corporation 
and for the Crown, the learned Judge was of opinion that the 
demurrer should be sustained and therefore dismissed the 
charge.

The question reserved for the opinion of the Court en banc 
was: Should the demurrer have been sustained upon the 
grounds taken in support thereof?

The question was argued before Sifton, C.J., Scott, 
Newlands, Habvey and Johnstone, JJ.

J. A. Allan, for Crown.
V. J. Nolan, for defendant.

The judgment of the Court was delivered by

Newlands, J.—The North-West Territories Act, ch. 50, 
R.S.C. 1886, sec. 65, provided that the procedure in criminal 
cases should, subject to any Act of the Parliament of Canada, 
conform as nearly as may be to the procedure eiisting in like 
cases in England on the 15th day of July, 1870 ; but that no 
grand jury should be summoned or sit in the Territories. 
This Act was amended by 54-55 Vic. ch. 22, sec. 11, which 
provided that in lieu of indictments and forms of indict­
ments as provided by the Criminal Procedure Act the trial 
of any person charged with a criminal offence in the North- 
West Territories should be commenced by a formal charge in 
writing setting forth as in an indictment the offence where­
with he is charged. When The Criminal Code, 1892, was 
enacted it was, by sec. 983, made applicable to the North- 
West Territories except in so far as it was inconsistent with 
the provisions of The North-West Territories Act and the 
amendments thereto.

As far as this case is concerned the only changes made in 
the Code by that Act are that instead of an indictment being 
presented by a grand jury to the Court where a person is 
charged with a criminal offence, the proceedings are com­
menced by a charge in writing setting forth the offence in 
the same manner as in an indictment.

When the provinces of Saskatchewan and Alberta were 
formed by The Saskatchewan and Alberta Acts, The North- 
West Territories Act ceased to apply to them as by The North-
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West Territories Amendment Act passed at the same session 
of the Parliament of Canada, and which came into force on 
the same day as The Saskatchewan and Alberta Acts, namely, 
1st September, 1005, the words North-West Territories used 
in that Act were changed to mean only the territory north of 
those provinces and the province of Manitoba, excepting the 
Yukon Territory, but it was by the Saskatchewan and Alberta 
Acts expressly provided that all laws, so far as they were not 
inconsistent with anything contained in those Acts or where 
those Acts contained no provision intended as a substitute 
therefor, existing immediately before the coming into force 
of those Acts in the Territories thereby established into pro­
vinces should continue in those provinces as if those Acts had 
not been passed.

As no change was made by those Acts in the procedure in 
criminal cases, the laws relating thereto continued as before 
and there has been no change made since, so that criminal 
prosecutions are commenced in the same manner as when the 
North-West Territories Act was in force.

It was argued by Mr. Nolan that because ch. 50 R.S.C., 
1886, had been repealed by the R.S.C., 1906, there was now 
no law in force excepting The Criminal Code, but, as I have 
shown, that Act ceased to affect these provinces after the 
passing of The Saskatchewan and Alberta Acts, so that the 
repeal of ch. 50, R.S.C., 1886, could have no effect upon the 
laws of these provinces.

It therefore only remains for me to see that the procedure 
provided by The Criminal Code as altered by The North-West 
Territories Act has been followed in this case. It is unneces­
sary to consider the procedure in ordinary criminal cases 
because it has been held that the same proceedings cannot be 
taken against a corporation as against an individual, they not 
being subject to a preliminary examination before a magis­
trate as an individual.

Robertson, J., in Re Chapman and the Corporation of the 
City of London/ says : “ I am clearly of opinion that the 
justice has no jurisdiction in this matter; he cannot compel 
the corporations, or either of them, to appear before him ; 
should he summon them, they need not obey ; should they 
not obey, he cannot issue a warrant to bring them, or either
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of them, before him; although they and each of them are a 
corporate body, yet their 1 body ’ cannot be taken into cus­
tody, and the justice has no power to proceed ex parte. The 
accused must be before the Court when the testimony is 
given, and the procedure points out what is to be done when 
the accused does appear, etc. Nor can he, the Justice, com­
mit, or detain in custody, nor can he bind over to appear and 
answer to an indictment; that being so, he has no jurisdic­
tion to bind over the prosecutor, or person who intends to 
present the indictment, etc.”

This decision was followed by the Division Court in 
Regina v. City of London,2 and I see no reason why it should 
not be followed by this Court. This disposes of the argument 
of Mr. Nolan that the company in this case were brought be­
fore the Court without a preliminary examination. They 
therefore must be proceeded against by one of the methods set 
out in sec. 873 of The Criminal Code (R.S.C., 1906).

This section makes it clear that no one but the Attorney- 
General or someone by his direction or with the consent or 
order of a Judge may prefer an indictment unless preceded 
by a preliminary examination before a magistrate.

Now as it is provided by the law in force in the provinces 
of Saskatchewan and Alberta that there shall be no grand 
jury, and that a formal charge shall be laid in lieu of an 
indictment, it follows that this section is complied with by 
a formal charge in writing being laid either by the Attorney- 
General, or by someone under his direction, or with the 
consent or order of a Judge, and the corporation must appear 
by attorney and plead or demur thereto as provided by sec. 
619 (R.S.O. 1906).

Tn this case the offence was committed in the province of 
Alberta, and Mr. Short, by direction of the Attorney-General 
of that province, obtained an order from a Judge to lay the 
charge, and a formal charge in writing was presented to the 
Court. Section 873 of the Code, as altered by The North- 
West Territories Act and continued in force, is therefore fully 
complied with, and the learned Judge should not have sus­
tained the demurrer on the grounds taken in support thereof, 
and the question submitted for the opinion of the Court 
should therefore be answered in the negative.

Order accordingly.

Judgment. 

Newlandu, J.

1 32 O. It. 320.
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BLACKSTOCK v. WILLIAMS.

Vendor and purchaser — Specific performance — Construction of 
document — Statement of price by vendor — Implied contract 
to sell

A statement in writing by the owner of real property to a prospective 
purchaser that “ the best I can consider is, etc..” (naming the price 
and terms) is not an offer to sell the property at the price and 
terms quoted.

[Newlands, J., Slst December, 1906.] 
[En banc, 12th-S0th April, 1907.]

This was an action for the specific performance of an 
alleged agreement for the sale of certain real estate by defend­
ant to plaintiffs, tried before Newlands, J. The following 
letter written by defendant to plaintiffs and its oral accept­
ance by plaintiffs constituted the agreement alleged :—- 

“ Regina, April 18th, 1906.
" To Messrs. Blackstock & Co.,

“ Regina, Sask.,
" Gentlemen,—The best I can consider upon lots 36, 37, 

38, 39, 40, 41, and 42, in block 287, and good up to the 19th 
inst., at 6 o’clock, p.m., is as follows :
u 175 feet at $150.......................................................... $26,250

“Under agreement at the following terms:—
"$ 2,500......................................................Cash.
“$ 3,750......................................................June 1st, 1906.
“ $10,000......................................................January 1st, 1907.
"$10,000...................................................... June 1st, 1907.

" Interest at the rate of 7 per cent, from date of sale.
,f Yours very truly,

“R. H.‘Williams.”

F. W. O. Haultain, K.C., for the plaintiffs.
N. Mackenzie, for defendant.

Newlands, J.—Lord Morris, in Harvey v. Facey,1 said: 
" The mere statement of the lowest price at which the vendor 
would sell contains no implied contract to sell at that price 
to the persons making the enquiry.”

1 (1893) A. C. 552 «t p. 550; 02 L. J. P. C. 127 ; 1 R. 428 : 69 
L. T. 504 ; 42 W. R. 129.
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I have, therefore, to consider whether this letter is the 

mere quotation of a price or a definite offer to sell. The 
letter evidently contemplates a sale. It is to be “ good up to 
the 19th instant at 6 o’clock p.m.,” and after the lowest price 
is quoted it states it is to be “ under agreement at the follow­
ing terms."’ All these expressions point towards a sale being 
intended, although he does not say “ I will sell you this land 
for $26,350 on the following terms,” which on acceptance 
would make a complete contract.

It is, however, urged on the part of defendant that this 
interpretation cannot be put on the letter, because the defend­
ant starts out by saying: “The best I can consider,” and 
because he has reserved the right to consider it implies that 
he has not made up his mind to sell, but was still going to 
think over the transaction, and that the very point he wished 
to consider was the vital one as to whether he would sell or 
not. If this letter, therefore, shows that defendant had not 
definitely made up his mind to sell, there would be nothing 
for plaintiffs to accept, and it would still be open to defendant 
to accept or refuse to sell after plaintiffs intimated that they 
would give the price on the terms mentioned.

The letter has all the appearances of being an offer to 
sell, and it is with considerable hesitation that I have come 
to the conclusion that defendant has, by the use of the words 
"The best I can consider,” reserved to himself the right to 
reject the offer on plaintiffs expressing their willingness to 
accept his terms, and that, therefore, there is no agreement 
that can be enforced between the parties.

The plaintiffs appealed and the appeu' was argued before 
the Court en banc, consisting of Sifton, C.J., Wetmoiie, 
Scott, Harvey, Johnstone, and Stuart, JJ.

The same counsel appeared.
[80th April, 1907.]

Wetmore, J.—There is no ambiguity on the face of this 
document (letter), and if it constituted a bargain it has got 
to be gathered within the four corners of the instrument 
itself. No oral testimony can be received to aid in its con­
struction. If there is not a complete contract to be gathered 
on the face of the instrument it is invalid as a contract of 
sale.

Judgment. 
Newlands, J.

Statement.

Argument.

Judgment.
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In the light of the authorities I cannot bring my mind 
to the conclusion that the document amounts to a contract of 
sale ; it is merely a statement that the best price the defendant 
could take into consideration for the sale of the property is 
$150 a foot, and the terms of the payment to be as stated. 
In the next place there is no allegation in the document that 
the defendant would sell to the plaintiffs. Possibly, if the 
interviews referred to as taking place before this document 
was forwarded might be considered in aid of the construction 
of the document, one might arrive at a different conclusion, 
but, as I have stated, that cannot in law be done. The con­
clusion I have arrived at is in my opinion supported by the 
judgment of the Judicial Committee of the Privy Council 
in Harvey v. Facet/.1 In that case the plaintiff wired the 
defendant, “ Will you sell us Bumper Hall pen. Telegraph 
lowest cash price.” The defendant replied by telegram the 
same day, “ Lowest price for Bumper Hall pen £900,” to 
which the plaintiff replied by telegram, “ We agree to buy 
Bumper Hall pen for the sum of £900 asked by you.” The 
Court held that this did not create a binding contract of sale. 
They stated that the first telegram asked two questions: (1) 
as to the willingness of Facey to sell to the appellants ; (2) 
the lowest price. The defendant replied to the second ques­
tion only and gave the lowest price, and the judgment went 
on to say, at page 555 : “ Their Lordships cannot treat the 
telegram from L. M. Facey as binding him in any respect 
except to the extent it does by its terms, namely, the lowest 
price. Everything else is left open, and the reply telegram 
from the appellants cannot be treated as an acceptance of an 
offer to sell to them. It is an offer that required to be 
accepted by L. M. Facey.” And further on the judgment 
proceeds: “The contract must appear by the telegrams, 
whereas the appellants are obliged to contend that an accept­
ance of the first question is to be implied. Their Lordships 
are of opinion that the mere statement of the lowest price at 
which the vendor would sell contains no implied contract to 
sell at that price to the persons making the enquiry.”

So in this case. Leaving the fact out that the letter to the 
plaintiffs is merely a consent to consider the question of the 
sale, in order to make it an agreement to sell to the plain­
tiffs words have got to be implied. This case is absolutely



BLACK8T0CK V. WILLIAMS. 365VII.)

binding upon this Court, and I am not able to distinguish Judgment, 
the case now under discussion from it. I am, therefore, of the Wetmc.re, J. 
opinion that this appeal should be dismissed with costs.

Johnstone, J., concurred with Wetmore, J.

Harvey, J.—I agree that the judgment should be sus­
tained, but I do so with great reluctance, because I feel 
satisfied from the evidence that the defendant’s letter was 
intended as an offer, and it is admitted by his counsel that 
if it was an offer it was accepted. It seems quite clear from 
the authorities that parol evidence is not admissible to explain 
a document unless it is ambiguous. If it is not indefinite or 
ambiguous the party must be deemed to have intended what 
he said. I think possibly that the word “ consider ” might 
be susceptible of more than one meaning, but the most 
favourable meaning for the plaintiffs that I find myself able 
to place on it is that of “ accept,” and though all the other 
terms of the letter appear to me to be more consistent with 
the view that it is an offer to sell on certain terms, open for 
acceptance for a certain time, yet they are not really incon­
sistent with the view that it is simply an invitation for an 
offer which it is intimated will be accepted if made wthin the 
specified time, and the first expression of the letter: “The 
best I can consider (or accept)” is inconsistent with the 
former view, for, with the only meaning that can be attached 
to those words, they involve the idea of an offer being made 
to the writer, otherwise there- would be nothing to consider 
or accept. No such offer having been made there was no 
contract.

Sifton, C.J., and Scott, J., concurred with Harvey, J.

Stuart, J.—I think the judgment should be sustained.
Before a contract can be established it is necessary not only 
to show an intention on the party charged to agree but also to 
show an expression of that intention. Even assuming that 
the defendant intended the letter of April 18th as an offer 
to sell, which I very much doubt, I am unable to find in the 
words of the letter any sufficient expression of that inten­
tion. The words of the English language have certain recog-
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nized meanings, and we are bound ter take the words of the 
letter as we find them, and to give them their ordinary 
grammatical meaning as they are generally understood by 
persons using that language. I can find no words in the 
letter which can be held to express the thought “ I will sell 
you ” the property in question. . . .

It is said the words are ambiguous. But I can see no 
ambiguity whatever ; therefore no explanation, to my mind, 
is necessary outside of the words themselves. It seems to me 
that when ambiguity is suggested what is really meant is 
this—that having first travelled beyond the document and 
considered the surrounding circumstances, and having con­
ceived a suspicion in that way that the defendant meant to 
make an offer to sell, we feel a doubt arising in our minds 
as to whether the defendant actually said what he meant to 
say. That is a very different thing from an ambiguity aris­
ing on the face of the document itself. I cannot entertain 
any doubt as to the meaning of the words used considered in 
themselves, and that being so I do not think we are permitted 
to go beyond the document in order to discover another mean­
ing. . . .

The only conceivable ground on which the plaintiffs 
could possibly succeed is, to my mind, this: that the Court 
should find that the defendant intended to make an offer to 
sell, that therefore his letter must, to his mind, have con­
tained an offer to sell, that the plaintiffs so understood it and 
that therefore there was a concensus or meeting of minds 
which would in the particular case be sufficient, no matter 
how defective the language of the letter may be. But this 
reasoning would clearly infringe the rules of interpretation 
because it would involve, firstly, travelling beyond the instru­
ment to ascertain intention in a case where such a course is 
not necessary and therefore not permissible, and, secondly, 
it would amount to saying that because the defendant meant 
to say a certain thing therefore he must be held to have said 
it, a course which is also not permissible. I think therefore 
the appeal should be dismissed.

Appeal and action dismissed with costs.
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MACARTNEY v. MILLER.

I’rairie Fires Ordinance — Sturting fire on one's own land — Fire 
escaping — “ Letting ” or " permitting.”

A person who kindles a fire on his own land and does not properly 
watch it to see that it does not escape, “ lets or permits ” it to do 
so, and if it does escape he is guilty of an offence under “ The 
Prairie Fires Ordinance,” C. 0. 1888. c. 87.

[Wetmohe, J., -y[h August, 1905.]

The statement of claim alleged that the defendant set 
fire to some straw on land occupied by him and allowed such 
lire to escape on to the plaintiff’s land where it burned and 
destroyed a quantity of wood for which the plaintiff claimed 
damages.

The action was tried on the 6th and 7th June, 1905, 
before Wetmore, J., who found on the evidence that on the 
5th November, 1904, the defendant set fire to some straw 
bucks on his own land; that he watched the fire for some 
time but went away leaving the fire smouldering in the straw ; 
and that a wind, springing up later in the day, caused the 
lire to spread from the defendant’s land on to the plaintiff’s 
land and so to a bluff thereon in which the wood in question 
was, and destroyed the wood. Argument was heard on the 
questions of law involved.

E. A. C. McLorg, for plaintiff.
,7. T. Brouin, for defendant.

Wetmore, J.—Having found that the fire which did the 
damage was started by the defendant, the next question is 
whether an offence was committed against paragraphs (a) 
or (b) of section 2 of The Prairie Fires Ordinance.1 That 
section provides as follows : “ Any person who shall either 
directly or indirectly, personally or through any servant, 
employee or agent :

“ (a) Kindle a fire and let it run at large on any land 
not his own property ;

Statement.

Argument.

Judgment.

1C. O. 1898. c. 87.
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Judgment. (b) Permit any fire to pass from his own land;
Wetmore, J. “ shall be guilty of an offence.”

It was urged on behalf of the defendant that no offence 
had been committed against this section, because there was 
no letting or permitting upon the part of the defendant; that 
the term “ letting ” or “ permitting ” involved the idea of 
action or abstaining from action. Conceding this to be true, 
I am of the opinion that there was on the part of the de­
fendant at least an abstaining from action. He started the 
fire; it is true that he stayed there for an hour or an hour 
and a half, but that is the longest time he did stay there I 
find, and when he left, the fire was smouldering in the straw 
bucks, and a wind sprang up later in the day, which caused 
it to spread. According to his own testimony also, which I 
very much doubt, he burned some sort of a guard around the 
straw bucks before he set fire to them. If he did, the guard 
must have been insufficient for the purpose. It did not 
prevent the fire from getting away. If a person kindles a 
fire on his own land and does not properly watch it to see 
that it does not get away, and it does get away, he lets or 
permits it to do so; that is, he abstains from taking the 
action that he ought to have taken to have prevented it so 
getting away, and therefore he is guilty of an offence under 
the section of the Ordinance referred to. This holding is 
not at all at variance with what was held in Toleman v. Port- 
bury,* or Wilson v. Twamley.*

Having reached this conclusion I must hold that the 
defendant is liable to damages by virtue of the section of the 
Ordinance before referred to, which expressly gives a right 
of action. I assess the damages at $35.

There will, therefore, be judgment for the plaintiff for 
damages, $35 and costs.

Judgment for plaintiff.

• L. R. 5 Q. R. 288; 3î> L. J. Q. B. 130; 22 L. T. 33 ; 18 W. 
It 579.

• ( 1904 ) 2 K. R. 99 ; 73 L. J. K. B. 703 ; 52 W. R. 529 ; 90 L. T. 
751 ; 29 T. L. It. 440.
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MOSSEAU v. TONE.

Master and servant — Hiring at “ $25 a month for 8 months "— 
Payment of wages.

A hiring at “ $25 a month for 8 months " entitles the employee 
to ]>ayment of bis wages at the end of each month. Taylor y. 
Kinsey (4 Terr. L. R. 178) followed and approved.

[En banc, 12th and 80th April, 1901.]

This was an appeal from Newlands, J., at trial. The 
action was brought by plaintiff to recover wages from de­
fendant for work done as a farm labourer from April 17th 
to October 24th, 1905.

The bargain, as stated by the plaintiff in his evidence 
at trial, was as follows : “ The defendant asked him what he 
wanted a month, and he said $25 a month, for either seven 
or eight months. The defendant said, “Alright, you come 
along in the course of a week or two and I will give you 
$25 a month for eight months.” And on his cross-examin­
ation plaintiff said he was hired for $25 a month for the 
full term of eight months. He began to work on the 17th 
April and left the defendant’s employ on the 24th of Octo­
ber, therefore, only working a little over six months.

The learned trial Judge, at the conclusion of the plain­
tiff's case, dismissed the action on the ground that the 
plaintiff had wrongfully quit defendant’s service before his 
term of hiring had expired and that he was not therefore 
entitled to any wages.

The plaintiff appealed and the appeal was argued before 
the Court en banc consisting of Sifton, C.J., Wetmore, 
Scott, Harvey, and Johnstone, JJ.

IV. fl. Willoughby, for plaintiff (appellant).
G. E. Taylor, for defendant (respondent).

[30th April, 7907.]

The judgment of the Court was delivered by:

Wetmore, J.—The payment of wages in this case was 
'be made monthly. The bargain was to give him $25 a

vor,. VII. T.L. REPTS.—24

Statement.

Aigument.

.7 udgment
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Judgment, month for eight months. I held in Taylor v. KinseyJ that,
Wetmore. j. under a similar contract, the employee had a right to re­

ceive his wages at the end of each month and that an action 
then accrued to him therefor. I am of opinion that that 
case was correctly decided, and the cases referred to hy the 
learned trial Judge in his judgment do not seem to me to 
hold the contrary.

In Spain v. Arnott,2 the hiring was for a year, and 
nothing was said as to when the wages were to be paid. 
In Turner v. 7iolrinson,9 the agreement was that the em­
ployee was to have wages at the rate of £m> a year. That 
clearly established a hiring for a year. In Lilly v. Elwin,4 
there was a general hiring as an agricultural labourer, and 
the judgment of Coleridge, J., states, that that in law was 
a hiring for a year. In none of these cases was there any 
reservation of wages payable before the end of the term. 
In Davis v. Marshall* the hiring was for a year and the 
employee’s wages were made payable monthly. He was 
wrongfully dismissed and brought an action for wrongful 
dismissal. The Court held that, notwithstanding the fact 
that the wages were payable monthly, the damages were 
not confined to ofcy a month’s wages. That does not touch 
the question involved in tl case it seems to me. I do not 
dispute the fact that in i is case the hiring was for eight 
months; and that is wl it was held in Rex v. BirdbrooTc* 
The question involved this case was not touched upon in 
that case. If in th ase the hiring had been merely for 
eight months without any statement as to when the wages 
were to be paid they would not be payable until the expira­
tion of the term of hiring, and in that case if the employee 
had left wrongfully before the end of the term he would 
not be entitled to recover any wages, but inasmuch as in 
this case the hiring was for eight months at $25 a month 
the plaintiff is entitled to recover at the end of each month, 
and the only remedy the employer would have would be a 
counterclaim or cross-action for damages for the servant’s 
wrongful leaving.

4 Terr. L. R. 178.
2 Stark. 250: 10 R. R. 715.
2 N. & M. 820: 0 Cur. & P. 15: 5 R. & Ad. 780. 
11 Q. R. 742: 17 L. J. Q. R. 132: 12 Jur. 023.
4 L. T. 210; 0 W. R. 520.
4 Term Rep. 245.
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The judgment was given in this case without hearing 
evidence for the defence. Under such circumstances I am 
of opinion that there should be a new trial. I think the 
judgment of the learned trial Judge should be set aside 
with costs of this appeal to the plaintiff, and a new trial 
granted. Costs of the first trial to abide the event.

Order for new trial with costs of appeal.

McLORG v. COOK.

Alortgagc — Consideration — Onus — Admission by widow of de­
ceased — Mortgagee — New trial — Corroboration.

The onus of proving absence of considéra lion in a mortgage deed is 
upon the person setting it up.

The discovery of now evidence which is merely in corroboration of 
that adduced at the trial is not a sufficient ground for directing 
a new trial.

Quttre, whether an admission by a next or kin of a deceased person 
is binding on the administrator or other persons interested in the

[En banc, 13th, 15th and SOth April, 1907.]

The plaintiff was the administrator of Philip Lee Cook 
deceased, and brought this action to recover under the cove­
nants therein contained, the amount of two mortgages under 
seal, one of land and one of chattels, both executed by defend­
ant in favour of the deceased. The defendant, who was a 
brother of the deceased, admitted in his defence the execution 
of both mortgages, but alleged absence of consideration. At 
the trial which took place before Johnstone, J., without a 
jury, the defendant was represented by counsel (William 
Trant, Esquire), and the only evidence adduced was that 
of the defendant himself who stated that both mortgages 
were given without any consideration, and solely by way of 
protection against creditors. This evidence was not cor­
roborated in any way nor was it contradicted. The trial 
Judge having found for the plaintiff, the defendant appealed 
asking to have the judgment against him reversed on the 
law and the evidence, and in the alternative for a new trial 

n the ground of discovery of new evidence.

Judgment. 
Wetm'ore, J.

Statement.
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The appeal was argued before Sifton, C.J., Wet more, 
Scott, Newlands, Harvey, and Stuart, JJ.

J. T. Broun, for (appellant) defendant.
The plaintiff (respondent) in person.

The judgment of the Court was delivered by

[80th April, 1907.]

Scott, ,7.—At the end of the chattel mortgage, being one 
of the mortgages in question, there appears the usual affidavit 
of bona fides by the deceased, viz.: That the defendant was 
then indebted to him in the sum of $2,000; that the mortgage 
was executed in good faith and for the express purpose of 
securing the payment thereof and not for the purpose of 
protecting the goods and chattels comprised in the mortgage 
against the creditors of the defendant, or of preventing such 
creditors from obtaining payment of any claim against him. 
There is also endorsed upon the mortgage an affidavit of the 
defendant in which, after making certain statements as to 
the ownership of the goods and chattels comprised in the 
mortgage, the absence of encumbrances or liens thereon, and 
other matters, he alleged that those statements were made 
with the intent and for the express purpose of raising a loan 
upon the security of the mortgage.

Apart from any question as to whether the uncorro­
borated testimony of the defendant should be accepted as 
against the personal representative of a deceased person, I 
think the learned trial Judge was justified in holding that 
the defendant had failed to establish the absence of con­
sideration. In fact I do not see how he could have arrived 
at any conclusion other than that no reliance should be 
placed upon the defendant’s testimony at the trial. What 
weight could be attached to the statement of a witness who 
admits that for the purpose of perpetrating a fraud lie not 
only committed wilful perjury himself but also induced 
another to do so ?

It was contended on the part of the defendant that where 
there is a denial of consideration the onus was upon the 
plaintiff to shew such consideration.
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The authorities cited in support of this contention do 
not bear it out. At the most they shew that in mortgage 
actions where the action is undefended or in taking accounts 
in the Master’s office, the mortgagee is by the practice of 
the Court required to show by affidavit that the mortgage 
moneys were actually advanced, but this falls far short of 
supporting that contention.

In the case cited by counsel for the defendant, Re Gar­
nett, Gandy v. Macaulay,x Brett, M.R., says: “It was said 
that the release to the aunt had no value in itself; that the 
person to whom it was given, or those representing her, were 
bound to shew—inasmuch as she had been a trustee—that 
everything in regard to that deed had been fully explained 
in the first instance. I cannot agree to this proposition 
which is in effect that if a deed is produced in a Court of 
Equity, although in a Court of Common Law it would not 
need any consideration to be proved, the person in whose 
favour a deed is executed is thereupon to have the burthen 
of proof thrown upon him of showing that the deed was 
given for a good consideration.”

The fresh evidence discovered by the defendant since the 
trial which is relied upon as a ground for obtaining a new 
trial is disclosed in the affidavit of one Montgomery, who 
states that in a conversation with the wife of deceased after 
Ills death she stated that a mortgage had been found among 
his papers executed by the defendant, that she knew that it 
was given to protect the defendant against a threshing ma­
chine company, that she was satisfied that no money had 
passed from her deceased husband to the defendant under 
the mortgage; that defendant had acted unfairly towards 
her husband in the matter of a pre-emption, and that con­
sequently her son John T. Cooke intended if possible to 
make the defendant pay up the amount of the mortgage.

It is to my mind open to serious doubt whether, if a new 
trial was granted, this evidence would be admissible. It is 
true that the plaintiff is a trustee of the estate, but it is 
not shown that the wife of the deceased has any interest 
therein. Although it is shown to be of considerable value, 
it is not shown that it is sufficient to pay the debts of the

Judgment. 
Scott, .1.

131 Ch. D. 1 at p. 8.
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Judgment. 
Scott, J.
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deceased. Even if it were shewn that the wife possessed any 
such interest it is at least doubtful whether any admission 
made by her would bind cither the other persons interested 
or the plaintiff.

Apart from the question, however, the discovery of new 
evidence which is merely in corroboration of that adduced 
at the trial, does not appear to be a sufficient ground for 
directing a new trial: Sec Trumblc v. H or tin,'2 and Houarth 
v. McGugan,3.

For the reasons 1 have stated I am of opinion that the 
appeal should be dismissed with costs and a new trial refused.

Appeal dismissed ivith costs.

CLIPSHAM v. GRAND PRAIRIE SCHOOL DISTRICT.

School Ordinance — Agreement — Dismissal of leat her — Appeal to 
Commissioner of Education under ». 15S of the School Ordinance 
—Amending adjudication of Commissioner — Teacher's right to 
salary — Burden of proof.

On an appeal to the Commissioner of Education under section 153 
of tho School Ordinance (c. 20 of the Ordinances of 1901 ) by a 
teacher against his dismissal by the Board of Trustees, the only 
matters which can be investigated are the reasons for the dismissal 
given by the trustees; the Commissioner cannot hold that such rea­
sons arc insufficient and confirm the dismissal on other grounds. 

The adjudication of the Commissioner when once made and communi­
cated to the parties interested is final, and the Commissioner cannot 
subsequently amend it so as to practically reverse it.

Where a contract has been entered into by a school district which on 
its face shews a compliance with the requirements of the School 
Ordinance, the onus of shewing that (he necessary formalities have 
not been in fact complied with is on the party setting up such 
non-compliance.

[Xewlands, J.. 23rd January and 23rd March. 1906.] 
[En banc, 19th and 30th April, 1907.]

The plaintiff, a school teacher, was engaged by the de­
fendant under agreement in writing in the prescribed form, 
to teach for one year, from the 30th May, 1904, at a salary 
of $000 per annum. On 3rd January, 1905, he was dis­
missed by the Board of Trustees for alleged immoral conduct.

22 A. It. 51 at pp. 52 and 50.
23 O. It. 390 at p. 401.
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Against this dismissal he appealed to the Commissioner of 
Education under section 153 of The School Ordinance (c. 
29 of I'lie Ordinance* of 1901), which provides that “ any 
teacher who has been suspended or dismissed by the board 
may appeal to the Commissioner, who shall have power to 
take evidence and confirm or reverse the decision of the 
board, and in case of reversal, he may order the reinstate­
ment of the teacher, provided that in case there is no appeal 
to the Commissioner, or in the event of an appeal, if the 
decision of the board is sustained, the teacher shail not be 
entitled to a salary from and after the date of such suspen­
sion or dismissal.”

After investigation the Deputy Commissioner sent the 
following communications (exhibits A and B respectively at 
trial) to the parties interested:

“ Regina, March 3rd, 1905.
“Sir:—I am directed to inform you that Mr. McColl’s 

report has been received and that it has been decided to re­
verse the decision of the Board of Trustees of the Grand 
Prairie School District on the ground that there was not 
sufficient justification for their action in dismissing you as 
teacher. It is believed, however, that your conduct on the 
occasion referred to was not without blame, and for that 
reason it has been thought advisable not to reinstate you as 
teacher in this school. As your influence in the community 
has become more or less weakened, and as you should have 
little difficulty in securing another school, the trustees are 
being advised by to-day’s mail that they are at liberty to 
engage another teacher.

“ Your obedient servant,
“J. A. Calder,

“ Deputy Commissioner.”
“ Thos. R. Clipsham,

Caron, Assa.”
“Regina, March 3rd, 1905.

“ Sir:—I beg to inform you that Mr. McColl’s report on 
the investigation recently held at your school has been re­
ceived and that the Commissioner of Education has decided 
that your trustees are not justified in the action they took 
in dismissing their teacher. In so far, therefore, as the 
grounds of dismissal arc concerned, the decision of your

Statement.
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Statement, board has been reversed. While Mr. Clipsham’s action may 
have been thoughtless, there was absolutely no evidence to 
show that he had any unlawful or immoral intent. Doubtless, 
however, his influence in your community has become more 
or less weakened and for this reason it has been decided to 
permit your trustees to engage another teacher.

“ Your obedient servant,
“ J. A. Calder,

“ Deputy Commissioner.’’
“ Jas. LaLonde, Esq.,

Westview, Assa.”
In answer to an enquiry from the secretary-treasurer of 

the defendant, the Deputy Commissioner wrote as follows 
(exhibit C at trial) :

“ Regina, March 9th, 1905.
“ Sir :—I beg to acknowledge yours of the 6th inst. rela­

tive to salary due Mr. Clipsham. With reference to the case 
in question I beg to say that the Department decided that 
Mr. Clipsham should receive no salary from the date of his 
dismissal.

“ Your obedient servant,
“J. A. Calder,

“ Deputy Commissioner.”
“ «Tas. S. LaLonde, Esq.,

“ Westview, Assa.”
The defendant having refused to pay salary for the full 

year, the plaintiff brought this action claiming such salary. 
After action brought the Deputy Commissioner of Education 
wrote to one of the solicitors for the defendant a letter as 
follows :

“ Regina, March 16th, 1905.
“ Sir :—I beg to acknowledge receipt of your letter of the 

13th instant in reference to Mr. Clipsham’s claim against the 
Grand Prairie S. D. and to state in reply that the Commis­
sioner did not order the reinstatement of the teacher as pro­
vided by section 153 of the School Ordinance. In fact the 
trustees were advised that they were at liberty to engage 
another teacher. The action of the board in dismissing Mr. 
Clipsham has not been reversed. They were simply advised 
that the Commissioner had decided that they were not justi­
fied in the action they took. As, however, Mr. Clipsham was
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not altogether free from blame, and as it was believed that 
his influence in the community has been considerably 
weakened, the Commissioner did not think it advisable to 
reverse the decision of the board in order that the teacher 
might have a claim for salary from the date of dismissal. 
If you will note carefully the provisions of section 157 of the 
School Ordinance, you will note the effect of the decision in 
the point at issue.

“ Your obedient servant,
“J. A. Calder,

“ Deputy Commissioner.”
At trial the following certificate was put in and received 

in evidence on behalf of the defendant, although objected to 
by the plaintiff’s counsel:

“ Regina, March 24th, 1905.
“ This is to certify that the Board of Trustees of the 

Grand Prairie School District No. 833 of the North-West 
Territories, dismissed their teacher, Mr. Thomas R. Clipsham, 
on or about Thursday, January 5th, 1905; that the said 
teacher appealed from the action of the said board, as pro­
vided by section 153 of the School Ordinance; that the said 
appeal was duly investigated, heard and considered, and that 
the Commissioner of Education did not reverse the decision 
of the said board.

“ D. S. MacKenzie,
“ Acting Deputy Commissioner 

(Seal.) of Education.”

The action was tried on 23rd January, 1906, by New- 
lands, J., without a jury.

IP. B. Willoughby, for plaintiff.
C. E. Armstrong, for defendant.

[33rd March, 1906.]

Newlands, J.—I think there can be no doubt that, read­
ing the letters of 3rd March (exhibits A and B) by them­
selves, it must be held that the Commissioner reversed the 
decision of the board, the latter part of the first letter being 
only in effect a statement that he would not order the rein­
statement of the teacher, as he had power to do under rcction 
153 of the Ordinance.1

Statement.

Argument.

Judgment.

•“The School Ordinance,” 1001, c. 29.
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By his letter of 9th March he attempted to deal with the 
question of salary, which I think he had no power to do, as 
that matter is dealt with by the section referred to, and no 
power other than that mentioned is conferred on the Com­
missioner.

It was, however, shown in evidence by a subsequent certi­
ficate, from the Commissioner, dated 24th March, 1905, that 
after the appeal had been duly investigated, heard, and con­
sidered, the Commissioner did not reverse the decision of the 
board, and by the evidence of the Deputy Commissioner, who 
had the powers and was acting for the Commissioner in hie 
absence, and who decided this question, that the intention 
was to confirm the decision of the board as to the dismissal 
of plaintiff, reversing only the reasons the board gave for 
such dismissal.

The question, therefore, arises : Can I give effect to the 
decision of the Commissioner as he intended it; in other 
words, can he amend his written decision after it is communi­
cated to the parties interested so as to make it conform to his 
intention ?

From the earliest times it was held that the record of a 
judgment could be amended in the event of a mistake or of 
an ambiguity occurring therein, from the Judge’s notes. In 
Doc d. Church v. Perkins,2 after a writ of error had been 
brought, the defendant in error applied to Lord Loughborough 
to amend the postca by his notes, which he did, and on a 
motion for a new trial, on this amendment being objected to, 
the Court said there was no foundation for the objection; 
for that, according to the practice of amending by the Judge’s 
notes, which was of infinite utility to the suitors, and was as 
ancient as the time of Charles I., the amendment might be 
made at any time.

And in Ernest v. Brou nc,‘ Tindal, C.J., said : " It is the 
ordinary practice, when any mistake has arisen at the trial, 
to apply to the Judge to say, by reference to his notes, on 
what counts the verdict is to be entered.” And Vaughan, J., 
said : “ We are not precluded from advancing justice Dy cor­
recting a mistake in entering the verdict of the jury. We

*3 Term Rep. 749.
1 4 Ring. (N.C.) 102; B Scott 491 ; 1 Am. 2;7L. J. C- P. 145: 

2 Jur. 34.
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cannot alter the verdict against the intention of the jury; but .imigment. 
here I assume, and I think from the clearest evidence, that Newlaud», J. 
we are only giving effect to that intention.” This practice 
lias continued down to the present day.

In Abbott v. Andrew,* on a trial before Lord Coleridge,
C,J., the plaintiff obtained a verdict, but was nonsuited on 
some of the issues, and the Master refused to tax the defend­
ant’s costs on the issue upon which the plaintiff was non­
suited, because, by the terms of the judgment, a taxation of 
the plaintiff’s costs only was directed, and it was uncertain 
whether or not the Judge had intended to make an order as to 
costs. North, J., affirmed the Master’s order. On appeal in 
giving judgment reversing this order, Lord Coleridge said:
“ He ought to have applied to the Judge who tried the case 
to correct any ambiguity in the judgment, instead of appeal­
ing from the Master’s order.”

And in Clack v. Wood * the Court held that they had 
power to amend the record of the trial. Jessel, M.R., said:
“ It is clear there must have been a mistake in this case 
cither in what was left to the jury, or in the certificate of 
the associate as to the finding of the jury. We have consulted 
Mr. Justice North as to the question which he put to the 
jury, and it is clear from his letter to us in reply that what­
ever words he used he did not intend to leave to the jury 
any question as to the non-approval of Maxwell’s title by the 
defendant’s solicitor, but to reserve that question to himself.”

I think, therefore, that the Commissioner of Education 
had the right to correct his written decision in accordance 
with his intention, and that it is my duty to give effect to 
the decision he intended to make. He is practically made 
the sole judge on the question of the dismissal of a teacher by 
a school board, and the same reasons apply for correcting the 
record of his judgment and giving the judgment lie intended 
to give as to the record of a Superior Court.

This raises the question whether he has the right to hold 
that the reasons given by the trustees are not valid and to 
confirm their decision on other grounds. The duties of a 
teacher are set forth in section 158 of the School Ordinance,1

* 8 Q. B. D. 048 ; Cl L. J. Q. B. 641: 30 W. R. 779. 
‘9 Q. B. D. 270; 47 L. T. 144; 30 W. R. 931.
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and lie would be liable to be dismissed if he did not perform 
those duties. The section which gives him the right to appeal 
to the Commissioner provides that the Commissioner may 
take evidence, so that the teacher is practically on trial before 
him, and I think he would have power to confirm the decision 
of the board to dismiss the teacher for any failure on his part 
to perform the duties required of him by the Ordinance. The 
reasons given by the Commissioner are that the plaintiffs 
influence in the community has become more or less weak­
ened ; that being the case, it would certainly prevent him from 
maintaining proper order and discipline, which are amongst 
his duties laid down by the Ordinance.

Under any circumstances, the Commissioner has con­
sidered, after investigation, that the decision of the board to 
dismiss plaintiff should be sustained, and, as he is, I think, 
under the Ordinance, the sole judge, it is therefore my duty 
to give effect to that decision.

The decision of the trustees being sustained, the Ordin­
ance provides that the teacher shall not be entitled to salary 
from the date of dismissal, and I must therefore give judg­
ment for defendants with costs.

The plaintiff appealed, and the appeal was argued before 
the Court en banc, consisting of Sifton, C.J., Scott, Har­
vey, Johnstone and Stüart, JJ.

The same counsel appeared.
f80th April, 1907.]

The judgment of the Court was delivered by

Johnstone. J.—The appeal of the teacher to the Commis­
sioner was against the right of the respondents through their 
trustees to dismiss him upon the ground or for the reason 
set out in the notice of dismissal, namely, for immoral con­
duct. The finding of the Deputy Commissioner, as expressed 
in exhibits A and R, was clearly that the evidence adduced 
before the board and the Deputy Commissioner was insuffi­
cient to justify the appellant’s dismissal by the hoard for the 
alleged cause, and this being the question before the Com­
missioner and the only one which could be considered by him,
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the conclusion arrived at as contained in his letters A and B Judgment, 
had no other effect that that of reversing the action of the johaataM, J. 
board appealed from and in no sense could the determination 
referred to be construed as confirming or sustaining the 
action of the board so as to bring the case within section 153 
of the School Ordinance, and thereby enable the trustees to 
take advantage of the provision relating to non-payment of 
the salary for the balance of the term of hiring.

In my opinion the Deputy Commissioner in so holding 
the evidence insufficient to justify the dismissal and in per­
fecting this his adjudication through his having sent out 
communications, exhibits A and B, to the parties directly 
concerned, which formal communications under the signa­
ture of the Deputy Commissioner constitute the sole and 
only record according to his own statement of his disposition 
of the appeal, could not thereafter deal with the matter in a 
manner entirely repugnant to and in reversal of his judg­
ment of 3rd March. His adjudication of the 3rd March,
1905, neither confirmed nor sustained the decision of the 
board ; and it does not appear from any subsequent action on 
the part of the Commissioner or Deputy Commissioner that 
the decision of the board was ever confirmed or sustained.

It will be seen that the certificate of the acting Deputy 
Commissioner goes no further than to say: “The Commis­
sioner of Education did not reverse the decision of the board.”
This is quite true when it is remembered the Commissioner 
never dealt with the matter, as appears from the evidence 
given by him at the trial.

But assuming the acting Deputy Commissioner in grant­
ing this certificate in using the word “ Commissioner ” was 
referring to the “ Deputy Commissioner,” I am convinced, 
after perusal of the evidence of the Deputy Commissioner and 
taking into consideration the circumstances (also in evidence) 
under which this certificate was granted, it was at most a 
declaration by the acting Deputy Commissioner of the con­
struction which should be placed upon the adjudication as 
contained in A. and B. The Deputy Commissioner did not 
dictate or sign this certificate. In fact he never saw it.

I am in full accord with the opinion expressed by the 
learned trial Judge as to the effect of exhibits A and B alone, 
but with his ruling in admitting the certificate in question
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Judgment, in evidence and in giving to it the weight he did I cannot 
Johnstone, J.. agree.

As to the extent to which a judgment may be varied, 
altered or amended, I refer to The Preston Banking Co. v. 
Allsup,® and cases therein referred to.

It was open to the respondents at the trial to have given 
evidence of misconduct of the appellant without regard to 
the conclusions arrived at by the Deputy Commissioner as to 
the appeal, and as no such evidence was given or tendered, 
and in view of what I have stated as to the effect of the 
Commissioner’s adjudication the defence of dismissal for 
cause relied upon by the respondents in my opinion fails.

As to the remaining defence relied upon, namely, that 
the appellant never was engaged under the authority or 
resolution of the school board passed at a regular or special 
meeting, in support of which some evidence was given by 
the respondents at the trial, i am of opinion this also fails 
for the following reasons:

It is provided, witli reference to the contract of engage­
ment of the teacher by a school board by section 152 of the 
School Ordinance, as follows:

“ The contract shall be deemed valid and binding if signed 
by the teacher and by the chairman on behalf of the board.”

Apart from the ordinary rule as to onus of proof, this 
provision cast upon the defendant in the Court below the 
onus of proving the formalities required by section 91 of the 
Ordinance as to the calling of meetings of the school board 
whereat the teacher was engaged had not been complied with.

The evidence adduced, in my opinion, was insufficient for 
this purpose, and the contract, therefore, must be considered 
a valid and binding contract.

An examination of the minutes recorded in the minute- 
book of the respondents produced and given in evidence at 
the trial which shows the proceedings had at two meetings 
of the board of school tnistees, one on the 7th of June, and 
the other the previous meeting of the board, at both of which 
meetings the subject of the engagement of a teacher for the 
district came up. At the first of these, which was a meeting

• (1895) 1 Ch. 141: 94 L. J. Cb. 199; 71 L. T. 708 ; 43 W. R.
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regularly held as is shown by the minutes, a resolution was Judgment, 
passed authorizing and empowering two of the trustees to Johmtone, J. 
engage a teacher for a year.

On the 7th of June the minutes contain a resolution 
adopting the contract of the 30th May. I think if this meet­
ing of the 7th of June never had been held the contract would 
notwithstanding be a valid and binding contract because of 
what took place at the first mentioned meeting.

The plaintiff states that he received another engagement 
on the 1st of April, so that he would not be entitled to be 
paid under this contract for the months of April and May.
It does not appear from the evidence clearly how much the 
plaintiff had received, but by his claim he asks for $183.70 
as the balance due him under the whole contract. This is not 
denied, and may be assumed to be correct. The amount of 
the salary pertaining to the months of April and May should 
be deducted from this amount. Under section 155 of the 
School Ordinance, there being thirty-eight teaching days in 
those two months, this amount would be $108.55, and the 
balance due the plaintiff would be $75,15.

In my opinion the appeal should be allowed with costs 
and a verdict directed to be entered for the plaintiff in the 
Court below for $75.15 with costs of suit.

Appeal allowed; judgment for plaintiff.
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McLOKG v. JOHNSTON.

t'ont» — l)i*ron1iniianv<‘ bcforv appoarancr — Hiftht of iUjeniant 1o 
tax coata against plaintiff.

Where an action is discontinued before appearance the defendant is 
nevertheless entitled to tax against the plaintiff and recover the 
costs of all work reasonably and properly and not prematurely done 
by him.

[Wetmore, J., 30th Mag, 1907.]

The plaintiff issued a writ of summons against the defend­
ant which was duly served. The defendant consulted his 
advocate and gave instructions to defend the action. The 
advocate did accordingly prepare a statement of defence and 
forwarded the same, along with an appearance, to his agents 
to be entered and delivered. Before the appearance was 
entered the plaintiff discontinued. The defendant applied 
to the taxing officer to have the costs incurred by him taxed 
against the plaintiff, and the clerk taxed and allowed the 
same accordingly, including the costs incidental to the taxa­
tion. The plaintiff reviewed.

//. Y. MacDonald, for the plaintiff, objected that as the 
defendant had not appeared he had no locus standi and could 
not tax any costs against plaintiff.

T. D. Brown, for the defendant.

Wetmore, J.—Rule 174 of the Judicature Ordinance,l 
relating to discontinuance, is practically identical with Rule 
1 of Order XXVI of the English Rules. These Rules pro­
vide that, upon a plaintiff giving notice of discontinuance, he 
shall pay the defendant’s costs of the action. In Moore v. 
Southern Counties Deposit Bank,2 the plaintiff had, by leave 
of the Court, before the defendants appeared, served them 
with a notice of motion for an injunction. The motion was 
heard and refused, the costs being made costs in the action. 
The plaintiff then discontinued, the defendants still not 
having appeared to the writ. The taxing master considered

'C. O. 1808. c. 21.
* (1800) W. N. 150.



M LOKG V. JOHNSTON. 385vn.]
that he had no power to tax to the defendants the costs of 
the action, as they had not appeared. The defendants then 
took out a summons before North, J., who ordered that the 
plaintiff should pay the defendants the costs of the action, 
although they had not appeared. The plaintiff appealed. 
The Court of Appeal, consisting of Fry and Lopes, L.JJ., 
held that the defendants were entitled to their costs. Fry, 
L.J., delivered the judgment of the Court and he is reported 
as follows : “ He said that the only point in favor of the 
plaintiff was the old practice of the Court of Chancery. It 
was contended that that practice was still in force, and that 
it applied to the analogous case of discontinuance before 
appearance of the defendant. But Rule 1 of Order XXVI. 
governed the practice as to discontinuance, and it said that, 
when a plaintiff discontinued his action, ‘ thereupon he shall 
pay the defendant’s costs of the action.’ In His Lordship’s 
opinion that was not necessarily confined to discontinuance 
after appearance of the defendant ; it did not make the ap­
pearance of the defendant a condition precedent to the pay­
ment of his costs. And it was consistent with justice that 
the plaintiff should pay the defendant’s costs. For, though 
before appearance the defendant had no locus standi to take 
any step in the action, proceedings might be taken against 
him (as in the present case) by the plaintiff, and yet, if the 
defendant was successful in such proceedings he would, if the 
argument for the appellant was well founded, be deprived of 
the costs of them.” I adopt that ruling and the reasons for 
it. I have only to add that the defendant before discontinu­
ance may have incurred costs relating to the action which 
he would be compelled to pay to his advocate, and I think it 
is but just that he should have the remedy, as far as taxable 
costs are concerned, over against the plaintiff, who has inad­
visedly or without cause brought an action agair.ot him.

It may be urged that a difficulty might arise as to what 
costs were to be taxed. The case of Harrison v. Leutner,1 
lays down the principle upon which the taxing officer should 
he governed in such cases. The plaintiff in that case, having 
1 erred the defendant with notice of motion for an injunction,

Judgment. 
Wetmore, J.

* lti Ch. D. 559 ; 50 L. J. Ch. 201: 44 L. T. 831 ; 29 W. R. 393.
VOL. VII. T.L. REPT8.—25
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Wetmore, J.
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afterwards gave notice of abandonment, whereupon an order 
was made directing the plaintiff to pay the defendant’s taxed 
costs of the motion. The question then arose on taxation as 
to the costs of preparing affidavits which had not been fded 
at the date of the abandonment. The Judge directed certain 
questions to be answered by the taxing masters, and they 
certified as follows: "We have always acted upon the prin­
ciple that the costs of all work in preparing, briefing, or 
otherwise relating to affidavits or pleadings, reasonably and 
properly and not prematurely done, down to the time of any 
notice which stops the work, is allowable, and that the taxing 
master, having regard to the circumstances of each case, must 
decide whether the work was reasonable and proper and the 
time for doing it had arrived. We apply the same principle 
in taxing costs on discontinuance of action or dismissal of 
bill, and we have not made any charge in practice in this 
respect since the Judicature Act.” Jessel, M.R., acted upon 
the taxing masters’ certificate.

The clerk was correct in taxing costs to the defendant.

Taxation affirmed.

HILL v. BIBLE.

Trusts unil tiustuK — Conveyance absolute in form — Action for 
declaration of trust—Evidence.

In an action for a déclaration that certain conveyances absolute in 
form were in fact executed in trust, the evidence at trial was con­
tradictory and was evenly balanced on both sides, both as to the 
number of witnesses and the circumstances. The trial Judge be­
lieved the evidence on the part of the plaintiff, and such evidence 
if believed clearly and unquestionably established the trust.

Held, on appeal, that although in such an action the evidence of the 
trust must be of the clearest and most conclusive and unquestion­
able character, yet inasmuch ns the trial Judge believed the evi­
dence for the plaintiff, and as such evidence was sufficient, if 
believed, to establish the trust, the finding of the trial Judge should 
not be interfered with. It is not necessary in such an action that 
the character of the trust should be so clearly established as to 
enable the Court to direct a trust deed to be prepared, specifying 
clearly the nature of the trust. Fouler v. Fouler, 4 De G. & J. 
250, distinguished. . ,

[En banc, 10th and 18th July. 1900.]

The plaintiff, on 14th May, 1903, executed to defendant 
a transfer of lands and also a bill of sale of chattels, the 
consideration expressed being “the sum of $1 and other
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considerations.” Botli conveyances were absolute in form. 
The defendant took possession, sold the chattels and entered 
into a binding agreement to sell the lands to a third party. 
The plaintiff thereupon brought this action practically for a 
decree that sucli conveyances were intended to operate by 
way of a trust and that the lands and chattels covered thereby 
were held by the defendant in trust for the plaintiff. The 
defendant denied the trust and alleged that the conveyances 
were absolute, the consideration being the undertaking by the 
defendant to pay off the mortgages and other encumbrances 
against the property. At the trial the evidence was conflict­
ing. The action was tried before Scott, J., without a jury, 
who, on the 3rd March, 1906, delivered judgment in favor of 
the plaintiff. The defendant appealed and the appeal was 
argued before Sifton, C.J., Wetmore, Prenderqast and 
Harvey, JJ.

Beck, K.C., and Muir, K.C., for defendant (appellant).
O. M. Biggar, for plaintiff (respondent).

The judgment of the Court was delivered by

[18th July, 1906.]

Wetmore, J.—The Statute of Frauds was not pleaded, 
and it was therefore conceded at the hearing of the appeal 
that no question could he raised under that statute. There 
is no doubt that the character of the trust relied upon and 
testified to by the plaintiff was somewhat vague and unsatis­
factory ; but there was evidence which, if believed, established 
that this property was handed over to the defendant and 
accepted hv him in trust for the benefit of the plaintiff, or, as 
the learned trial Judge puts it, “that it was not the plain­
tiff’s intention to hand over this property absolutely to the 
defendant.” Of course, the defendant denied this, and the 
evidence on either side was very evenly balanced both as to 
the number of witnesses and the circumstances. Such being 
the case, we are of opinion that this Court ought no1 to 
interfere with the finding of the trial Judge.

It was urged on behalf of the defendant that in order to 
induce a Court to declare that a deed absolute on its face 
was intended to operate hy way of trust the evidence must be

387
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Judgment, of the clearest and most conclusive and unquestionable char- 
Wetmorê, J. acter; and McMicken v. The Ontario Bank,1 was cited for 

that proposition. That case certainly does lay that down; 
but we are of opinion that the evidence on the part of the 
plaintiff, if believed, did clearly and unquestionably establish 
that the transfer and assignment in this case were intended 
to operate by way of trust ; and, if the Judge found that that 
evidence was true, he was bound to give effect to it. It was 
also urged that the character of the trust must be so clearly 
established that the Court could direct a trust deed to be 
prepared specifying clearly the nature of the trust; and 
Fowler v. Fowler,2 was cited on behalf of that proposition. 
That was an action for the purpose of reforming an instru­
ment in which it was contended a mistake had been made. 
We can quite understand that in such a case it must be 
established what the mistake was and exactly what the parties 
intended the instrument should have been at the time of 
its execution. But such a rigid rule would not apply when it 
is sought to obtain a declaration that a deed absolute on its 
face was intended to operate by way of trust.

Appeal dismissed with costs.

Newlands, J., not being present at the argument, took no 
part in the judgment.

1 20 S. C. It. 548.
* 4 De G. & J. 250.
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BIBLE v. HILL & MOSES.
I
Partir» — Striking out action for an injunction to restrain from 

proceeding with an action — Amendment — Cost».

An action cannot be maintained in the Supreme Court of the North- 
West Territories for the purpose of enjoining a party from bringing 
an action therein or from proceeding therewith.

A defendant against whom the oniy relief claimed is such as the 
Court has no power to grant, and who is not a necessary party in 
order that the plaintiff may obtain the relief prayed for against 
other defendants, will be struck out as a party defendant, and it 
is no longer the practice of the courts to permit a party to be made 
a defendant simply for the purpose of making him liable for costs.

[En banc, 10th, Uth, 15th January, 1907.]

Appeal by plaintiff from an order of Siftox, C.J., in 
Chambers, striking out the name of the defendant Moses as 
a party. The statement of claim and relief prayed for were 
as follows :

1. The defendant Hill brought an action in this Honour­
able Court against the plaintiff, Bible. On the 3rd March, 
1906, a judgment was rendered therein whereby it was 
declared, amongst other things, that the plaintiff Bible held 
certain lands and chattels in question in the said action as 
trustee for the defendant Hill, and that the plaintiff Bible 
was liable as such trustee to account to the defendant Hill for 
the same.

2. The said judgment was obtained by the fraud and 
conspiracy of the defendants Hill and Moses.

3. The particulars of the said fraud and conspiracy are 
as follows :

The lands and chattels in question in the said action had 
been purchased by the plaintiff Bible from the defendant 
Hill absolutely and the plaintiff Bible became the registered 
owner thereof.

The plaintiff Bible agreed to sell the lands in question to 
the defendant Moses for the sum of $3,840, payable partly 
by way of deferred payments.

The defendant Moses sold to the plaintiff Bible his interest 
in certain lots for the sum of $684.15, and this latter sum was 
by agreement applied on account of the purchase price of the 
lands in question in the said action.

Statement.
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The market value of the lots sold by the defendant Moses 
to the plaintiff Bible quickly increased, while the market 
value of the lands sold to the plaintiff Bible did not appreci­
ably increase, and the defendant Moses in the expectation of 
being able to recover from the plaintiff Bible the said lots 
fraudulently procured the defendant Hill to bring the said 
action against the plaintiff Bible, and to obtain an injunction 
therein, preventing the plaintiff Bible from carrying out his 
agreement for the sale thereof to the defendant Moses, and 
the defendant Moses furnished the defendant Hill, who was 
then entirely without means and had no money, with money 
for the purpose of enabling him to travel to the city of 
Toronto, in the province of Ontario, for the purpose of 
interviewing the plaintiff Bible and for the purpose of bring­
ing and carrying on the said action.

The defendants Hill and Moses, prior to the commence­
ment of and during the progress of said action, conspired 
together fraudulently to obtain the said judgment thereon 
by both committing perjury therein as, in fact, they both 
did in the following respects:

(a) The defendant Hill falsely swore in the said action 
in several forms of words to the effect that the sale by him to 
the plaintiff Bible of the lands and chattels in question in 
the said action was not an absolute sale but was upon an 
express verbal trust.

(b) The defendant Moses falsely swore in the said action 
to the effect that he had not known the defendant Hill until 
the day previous to that upon which the defendant Moses 
gave his evidence in the said action, and that he had not 
previously spoken to the defendant Hill; that about the 4th 
or 5th duly, 1904, the plaintiff Bible went to the place of 
abode of the defendant Moses, and while there asked the 
defendant Moses to come out of his house and that accord­
ingly he did so, and that thereupon the plaintiff Bible told 
him that there was a verbal agreement between the plaintiff 
Bible and the defendant Hill that the plaintiff Bible should 
hold the land in question in the said action in trust for the 
defendant Hill, and that there was no understanding between 
the defendant Moses and the defendant Hill that if the 
defendant Hill should be successful in the said action the 
defendant Hill would get back the land in question in the
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Baid action and the defendant Moses get back the lots sold by 
him to the plaintiff Bible.

The said evidence so falsely given by the defendant Moses 
was false to the knowledge of the defendant Hill, and was 
given in pursuance of a previous arrangement made between 
him and the defendant Moses.

4. In further pursuance of the fraudulent scheme of the 
defendants Hill and Moses, the defendant Moses having, as 
hereinbefore stated, procured the defendant Hill to prevent 
the defendant Bible from being able to fulfil his agreement 
for the sale of the lands in question to the defendant Moses, 
brought an action in this Honourable Court against the 
plaintiff Bible praying for specific performance of the said 
agreement or a cancellation thereof and a reconveyance of 
the said lots sold as aforesaid by the plaintiff Bible to the 
defendant Moses and the purchase price whereof had been 
applied upon the purchase price of the lands in question in 
the first mentioned action and alleging and falsely and wil­
fully representing in the last mentioned action upon an 
application therein for the purpose of obtaining an interim 
injunction which he in fact obtained restraining the plaintiff 
Bible from dealing with the said lots to the effect that said 
lots were taken by way of exchange and constituted in them­
selves part of the consideration for the said lands agreed to 
be sold by the plaintiff Hill to the defendant Moses.

The plaintiff therefore claims :
1. A declaration that the judgment in the said action of 

llill v. Bible, rendered on the 3rd March, 1906, was obtained 
by the fraud of the defendants and is void and an order 
setting the same aside.

2. An injunction restraining the defendant Hill from 
proceeding to enforce the said judgment

3. An injunction restraining the defendant Moses from 
proceeding with the said action of Moses v. Bible.

4. Such further and other relief as may be just.

The appeal was argued before Wetmore, J.

N. D. Beck, K.C., for plaintiff (appellant).
O. M. Biggar, for defendant Moses (respondent).
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Argument.
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Judgment.

The judgment of the Court was delivered by

[15th January, 1907.]

Wetmore, J.—I am of opinion that the appeal should be 
dismissed.. The only relief specifically claimed against the 
defendant Moses is an injunction restraining him from pro­
ceeding with an action brought in this Court against the 
plaintiff. By paragraph 5, of section 24, of The Judicature 
Act, (1873) (Imperial), “no cause or proceeding at any 
time pending in the High Court before the Court of Appeal 
shall be restrained by prohibition or injunction.” There is 
no such express provision in the practice applicable in this 
country. It may, however, be possible that this provision of 
The Judicature Act is in force in this country by virtue of 
section 3 of “ The Judicature Ordinance.” But whether it is 
so in force by virtue of this section or not, I am of opinion 
that by the very nature of the constitution of this Court and 
its jurisdiction, the bringing of an action therein or the pro­
ceeding with such action could not be enjoined. There is 
no necessity for any such practice. It must be remembered 
that injunctions were formerly issued in England out of the 
Court of Chancery to restrain actions brought on the com­
mon law side of the Court, when questions of equitable rights 
or interests arose, which could not be disposed of in the com­
mon law Courts, because the common law Courts could not 
deal with equitable rights and interests. I have never heard 
of an injunction being issued out of the Court of Chancery 
to restrain another action brought in the Court of Chancery, 
and no injunction ever issued to restrain an action in the 
common law Courts could effectively deal with the subject 
matter of the suit.

It is well known that the Supreme Court of the North- 
West Territories administers law and equity together. There 
are no two sides to this Court, in one of which equity is 
administered and in the other common law. There is, there­
fore, no occasion for an injunction to issue. The reason for 
issuing it does not exist ; consequently the practice as it 
formerly was in the Court of Chancery in England, in such 
cases, does not apply here. The relief, therefore, claimed 
against the defendant Moses, in the statement of claim is 
not a proper relief. If Bible desires to restrain the action 
brought by Moses against him until this action is disposed of,
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he may apply and on proper material obtain an order stay- Judgment, 
ing proceedings in that action. It is not necessary that Wetmore, J 
Moses should be made a party in order to obtain the relief 
prayed for against the defendant Hill.

It was urged, however, that the defendant Moses was a 
proper party, because he is liable for damages by reason of 
the fraud alleged against him. The statement of claim claims 
no relief by way of damages. It was urged, however, that 
the plaintiff would be entitled to recover damages, although 
there was no prayer for such relief, that it was sufficient if the 
facts disclosed the right to damages. The authorities do not 
bear that out. It is true that where general damages are 
claimed they need not be specifically set out ; but there must 
be a general prayer for damages.

It was further urged that Moses was a proper party by 
reason of the fraud alleged, because in cases of that nature, 
although no relief could otherwise be asked or obtained 
against him, the Court would order him to pay the co^ts of 
the action. That certainly was laid down by James, L.J., 
in Clark v. Qirdwood/ But in the Canada Carriage Com­
pany et al. v. Lea? this question was discussed by Moss, C.J., 
who delivered the judgment of the Court. He is reported as 
follows :8 “ The only plausible ground for making A. C. Lee 
a party to the action was the charge of conspiracy. He was 
neither a debtor of the plaintiffs nor a grantor or grantee 
of any of the property in question. He appears to ome 
within the description given by Lord Eldon in Whitworth 
v. Davis * ‘ a person who has no interest . . . against
whom there could be no relief/ And it has long been settled 
that if a person is so completely without interest in the ques­
tion at issue that a decree in the cause cannot affect him, 
he must not be brought into Court merely that costs may 
be prayed against him. No doubt, he acted as go-between or 
agent in the transaction. But, according to the modem 
view, that alone does not justify making him a party, and 
the practice of adding him, even though he is charged with 
being concerned in a fraud, is discountenanced. In Weise 
v. Wardle? a bankrupt was made a party defendant to a bill

1 (18fM> 1 Q. R. 4M : A3 L. J. Q. B. 355.
•11 O. L. R. 171. affirmed. 37 S. C. R 072.
■ At pn. 177. 178 of 11 O. T>. R.
4 (1813) 1 V. & R. 545, 550.
• (1874) L. R. If) Eq. 171.
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by the trustee in bankruptcy to set aside as fraudulent a 
conveyance by the bankrupt. On demurrer by the latter, Sir 
George Jessel, M.R., said (page 172): ‘Now, in respect of 
that property, he has no interest, nor is he under any per­
sonal liability; why, then, is he made a defendant? It is 
said that he has been a party to a fraud, and that he may 
be a defendant for the purpose of obtaining discovery and 
payment of costs. Now, it is true there is a rule that a 
mere agent may in certain cases be made a party to the suit, 
but that rule has boon disapproved of by eminent Judges in 
several cases.’ He then referred to the observations of Sir 
James Wigram and Lord Cottenham in cases before them, 
and concluded : ‘ I consider that the practice as it now ex­
ists applies only to cases in which the defendant is an agent 
(under which is in the case of his being an attorney or so­
licitor) or an arbitrator.’ Barnes v. Addy* was decided 
earlier in the same year as Weise v. War die? but it was not 
cited or referred to. In that case Lord Selborne said (page 
255) : ‘ I hope the impression will go abroad that of late
years the Court has set its face against making solicitors or 
others, who are properly witnesses, and who are not charge­
able with any part of the relief prayed, parties to suits with 
a view of charging them with costs alone. I know no prin­
ciple on which they can be charged and made parties for that 
purpose, unless other and further relief might also be given 
against them.’ In BursMl v. Bcyfvs,T he affirmed the same 
view.*’ u I agree with what is there laid down, and I am of 
opinion, that under the laws as now understood, Moses can­
not be made a proper party, simply for the purpose of mak­
ing him liable for costs. Since dictating the extract from 
the Canada Carriaqe Co. v. Lea, my brother Stuart has drawn 
my attention to the fact that the plaintiffs in that case ap­
pealed to the Supreme Court of Canada against the judg­
ment dismissing the action as against A. C. Lea, and that 
Court dismissed the appeal.

There was an application made at the hearing of the ap­
peal to amend the statement of claim by inserting a prayer 
for damages or a claim for damages as a matter of relief. I 
am of opinion that this application should not he entertained. 
I have no doubt, from reading the statement of claim, that

• MR74) L R. 0 Ch. 244. 
1 (1884) 20 Ch. I). 35.
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when this action was started it never occurred to the plaintiff Judgment
or his advocate to claim damages. The action was launched Wetmore, .1.
for the purpose of setting aside the judgment of Hill against
Bible, and enjoining the action of Moses against Bible. No
application was made to the Judge below to amend, and the
first and only application of that character was made to this
Court on the appeal. If an amendment was ordered, it
would be on the terms of the plaintiff paying the costs of
the application before the Chief Justice, and of this appeal,
which the plaintiff will be ordered to pay in any event.

No substantial object will be attained, therefore, by order­
ing the amendment, as the plaintiff can, with very small ad­
ditional costs, if he desires to do so, discontinue this present 
action and bring a new one: and I am of opinion that the 
appeal should be dismissed with costs.

Appeal dismissed with costs.

CODVILLB v. SMITH.

Practice — Summary judgment—Verifying cause of action—Affidavit.

The affidavit verifying the muse of action on a motion for summary 
judgment may be made in general terms.

fWetmore. J., 17th February, 1906.]

This was a motion for summary judgment, under Buie statement. 
103 of The Judicature Ordinance, (C. 0. 1898, ch. 21).

The affidavit was made by one Georgeson, and the para­
graph verifying the cause of action was as follows:—

“ The defendant is indebted to the plaintiffs in the sum 
of $2,444 45 and interest at $2,429.73, from December 9th,
A. D. 1905, until judgment, at 5 per cent, per annum, under 
the various bills of exchange and the promissory note set forth 
in the said statement of claim and which said bills of ex­
change and promissory note are now shewn to me and marked 
os exhibits “ B.,” « C.,” “ D.,” “ E.," “ F.,” “ G.,” “ H.,” and 
“I.," hereto.”

J. T. Brown for the defendant, objected that the affi- Argument, 
davit was insufficient inasmuch as it did not properly verify
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the cause of action, in view of the statement of defence filed 
in which the defendant denied acceptance of the bills, the 
making of the promissory note and presentment for payment.

E. L. Elwood, for the plaintiffs, contra.

Wetmore, J.—It is set up that, defendant having denied 
the making of the note and the acceptances and the present­
ment, these facts should have been specifically proved in Mr. 
Georgeson’s affidavit. I may say that at the argument I 
was strongly impressed with the idea that this view was cor­
rect, and I was referred to a case, Stobart v. Lopston, de­
cided by me at Saltcoats, last July, in which it was alleged 
that T held that it was necessary to prove specifically the 
several matters so as to establish a prima facie right to re­
cover before an application could be granted under the Rule 
in question. Unfortunately no memorandum has been kept 
of my judgment in that case, and I am not able to state 
just what I did hold. If I did hold as above stated, I have 
reached the conclusion that my judgment was erroneous. 
The authorities appear to be against me.

In May v. Chidley,1 the action was brought for the 
amount of a dishonoured cheque. The allegation in the 
affidavit for judgment was “that the defendants are justly 
and truly indebted to the plaintiff in the sum of £28 Is. 6d. 
for the amount of a dishonoured cheque, dated 21st August, 
1893, and for hank charges, and were so indebted at the 
commencement of this action. The particulars of the said 
claim appear by the indorsement on the writ of summons in 
this action.,, The Court held that this affidavit was suffi­
cient, and laid down the following:3 “The verification of 
the cause of action in the affidavit may be made in general 
terms.”

In Roberts v. Planet,8 an affidavit which appeared to be 
in somewhat general terms, the Court held good, but there 
is a remark of Lopes, L.J., which strikes me with some force; 
he says:4 “I agree that the affidavit must sufficiently verify 
the cause of action—that is to say, it must state such facts 
as are necessary to establish a good cause of action.”

1 (1894V 1 Q. B. 4M : 03 L. J. Q. B. 355.
•At p. 453 of M804) 1 Q. B.
• ( 1805) 1 Q. B. 597; 04 L. J. Q. B. 347; 71 L. T. 878; 72 L. 

T. 181 : 43 W. R. 308.
4 At p. 005 of (1895) 1 Q. B.
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However, I find that the Judges of the High Court in Judgment 
England lately in prescribing some new forms have prescribed Wetmore, J. 
a form of affidavit to be used on an application of this nature 
(see Form 33a, 3 Annual Practice (1905), page 43.) This 
appears in appendix “ B.” This form is very general in its 
character, and I must assume that the Judges believed that 
it came up to the requirements of the Rule allowing appli­
cations of this nature. That Rule, so far as the question I 
am discussing is concerned, is practically identical with Rule 
103 of The Judicature Ordinance. I do not feel warranted, 
in view of what is laid down in May V. Chidley,' and what 
I conceive to be the effect of the form which I have referred 
to, in holding that the affidavit here is insufficient. I, there­
fore, hold that it complies with the Rule.

Order for judgment.

COCKSHUTT v. MILLS.

Bale of goodt — Express warranty — Breach of conditions of tea, 
ranty — Inconsistent parol warranty — Right to rely on implied 
warranty.

A parol warranty which is inconsistent with a written warranty is 
invalid.

Where there is an express warranty coupled with conditions an im­
plied warranty or condition to the same effect cannot be set up 
so as to get rid of the express warranty.

Where an agreement, for the purchase of a chattel provides that the 
purchaser upon complying with certain requirements may return 
the chattel, compliance by the purchaser with such requirements 
is a condition precedent to his right to return the chattel.

[Wotmore. J., 8th June and 3rd November, 190,r).\

Action by the payer of two “lien notes,” against the statement, 
maker, tried before Wetmore, J., on the 8th June, 1905.
The facts were stated by the trial Judge as follows :—

Sometime in March, 1904, the defendant by order in 
writing requested the plaintiffs to ship to Areola “One 17 
double disc drill,” for which he agreed to pay $140. The 
order specified that it would be subject to the printed war­
ranty and agreement on the back of the order. That 
warranty and agreement is as follows :—
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“ It is understood that the implement mentioned in this 
order is warranted to be well made, of good material, and 
capable of doing good work when properly adjusted and man­
aged. Should the implement not work well, the purchaser 
must notify the agent from whom he ordered it, and also 
the Coekshutt Plow Co., Ltd., of Winnipeg, Manitoba, stat­
ing wherein it fails, and allow them reasonable time to get 
it and remedy the defects (if any), the purchaser rendering 
necessary and friendly assistance, furnishing a suitable team, 
driver, etc., when, if it cannot be made to do good work, he 
shall immediately return it to the place where received, free 
of charges of any kind, in as good condition as when re­
ceived, and a new implement will be furnished in its place, 
or the notes or money given therefor will be refunded.”

The Moose Mountain Lumber & Hardware Co. were the 
agents of the plaintiffs at Areola, and one Watt was the 
agent at Areola of The Moose Mountain Lumber & Hard­
ware Co., and the order in question was taken by him from 
the defendant. These drills were kept on hand by the last 
mentioned company, and they did not have to send to Win­
nipeg, where the plaintiffs’ headquarters for the West were 
situated, for the drill ordered. Some few days after the 
order was made the defendant came and got his drill and 
was requested to sign the notes forming the subject matter 
of this suit. He declined to do so before he had a trial of 
the machine, and he was informed that the plaintiffs’ agents 
were not in the habit of sending a machine out that way, 
and thereupon Watt stated that “if the seeder (meaning the 
disc drill) did not suit the defendant, he could return it and 
get his notes,” and thereupon the defendant signed the notes. 
The evidence does not establish that there was any agree­
ment on the part of the plaintiffs or any person on their 
behalf to set up the seeder on defendant’s farm or anywhere 
else. The drill did not work satisfactorily, and the defend­
ant notified Watt to that effect. An expert was sent out, 
and he did not make it wrork any better. It was then sug­
gested, and the suggestion was acceded to by the defendant, 
that if shoes were changed for the discs the machine might 
work satisfactorily, and the plaintiff’s agents agreed to send 
for these shoes, representing that they would have them 
there in a couple of days. These shoes were to have come 
from Winnipeg: they did not arrive, and about a week after
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the arrangement to have the shoes exchanged for the discs Statement, 
was made the defendant sent the drill into Areola, and it 
was left back of the warehouse of The Moose Mountain Lum­
ber & Hardware Co., but not on their grounds. Neither 
the last mentioned company or any person on behalf of the 
plaintiffs ever accepted re-delivery of this seeder.

J. T. Brown, for the plaintiffs. Argmnrnt.
E. 'I* Elwood, for the defendant.

[3rd November, 7905.]

Wetmore, J.—It is claimed that the statement made Judgment, 
by Watt to the defendant at the time the notes were signed 
amounted to a warranty, and that, the seeder not giving 
satisfaction, the defendant was entitled to return it, and 
that having done so it was an answer to the action brought on 
the notes. I may add here that if the defendant was en­
titled to return the machine, he did return it. I am not sat­
isfied that the statement made by Watt could under any cir­
cumstances be construed to be a warranty. I am inclined to 
think that it was merely a re-echoing of what Watt con­
sidered to be the effect of the warranty endorsed on the 
order. But, assuming that it could be construed into a 
warranty on the part of Watt, I am of opinion that it would 
have no binding effect upon the plaintiffs, because it is in­
consistent with the warranty endorsed upon the order. There 
are cases where it has been held that where there is an 
agreement in writing and a verbal warranty is given, which 
may be construed as collateral to the written agreement, the 
warranty would be binding. I refer to such cases as Morgan 
v. Griffith,' and De Lasoalle v. Guildford.* In these cases, 
however, the parol warranties were not inconsistent with 
the written agreement. In this case it is quite inconsistent, 
and therefore, upon a well known principle it cannot be 
held to alter the written agreement. The warrapty endorsed 
on the order provided that if the implement did not work 
well the purchaser was to notify the agent from whom he 
ordered it, and also the Cockshutt Plow Co., in Winnipeg, 
stating where it failed and allowing them reasonable time to

• (1871) 40 L. 3. Ex. 48: 23 L. T. 783; 19 W. R. 957.
• (1901) 2 K. B. 215: 70 L. J. K. B. 533 : 49 W. R. 487: 84 

L. T. 549; 17 T. L. R. 384.
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get it and remedy the defects (if any), and it was only 
after that was done and the defects could not be remedied 
that the defendant would be in a position to return the im­
plement and receive back his notes. The defendant did 
not notify the Cockshutt Plow Co., at Winnipeg, that the 
machine did not work satisfactorily, and, therefore, has not 
complied with the precedent condition which would entitle 
him to return it. That disposes of the defendant’s defence, 
and there must be judgment for the plaintiffs on the cause 
of action.

An application was made at the conclusion of the trial to 
amend the statement of defence by setting up that the drill 
was not reasonably satisfactory for the purpose for which 
it was purchased. That amendment cannot be allowed, be­
cause that would be setting up an implied warranty* that 
it was not satisfactory for the purpose for which it was 
sold. That is involved, however, in the express warranty 
endorsed on the order, and where there is such an express 
warranty an implied one cannot be set up to the same effect, 
or, in other words, the defendant cannot be allowed to set 
up an implied warranty for the purpose of getting rid of the 
provisions of the express warranty to the same effect con­
tained in his agreement.

It was claimed that there was a waiver of the condition 
with respect to notifying the company at Winnipeg, hy rea­
son of the agent having sent an expert out to examine the 
drill, and my judgment in TTie John Abell Co. v. Long, was 
referred to in connection with that. In that case, however, 
the defendant had notified both the agent from whom he pur­
chased the machine and the company, and the only notice 
taken of the notification was the conduct of the agent, who 
then did an act which I held to be a waiver of the clause 
providing for sending an expert out. There must be some 
object in giving the company notice as well as the agent. 
In the Abell case the company having been notified did no 
net whatever. The agent was the only person who acted in 
that case. In this case the company have not been given an 
opportunity to act, because no notice was given to them as 
provided for by the agreement; I feel I must assume that 
in view of the language of the agreement in question.

•The words “implied warranty” were no do.ubt used inadver­
tently for the words " implied condition.” T. D. B.
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It follows that the counterclaim arising from the unsat- Judgment, 
isfactory character of the machine must fail also. The de- Wetmôn-, J. 
fendant took the machine practically on trial and subject to 
the other conditions contained in his agreement. It was in­
cumbent on him to carry out the conditions of that agreement 
on his part, and he not having done so he must fail.

Judgment for plaintiffs.

SCOTT v. DALPHIN.

Criminal late — Notice of appeal — Authority of solicitor'» cltrk

A notice of appeal from a decision of a justice of the peace may be 
signed by an advocate on behalf of the appellant without any ex­
press authority, but authority must he expressly shewn where the 
notice is signed by the advocate’s clerk, and unless such authority 
be shewn the notice is insufficient.

[Wetmore, J., 30th May, 1907.]

This was an appeal from an order of a Justice of the Statement, 
Peace, dismissing a charge laid by the plaintiff against the 
defendant. The notice of appeal was signed thus : “ M. C.
Scott, of firenfell, bv her advocate, B. P. Richardson, per 
attorney A. Gowler.”

E. A. C. Mrl.org. for the defendant (respondent), took Argument, 
the preliminary objection that the notice of appeal was in­
sufficient, for want of signature by a person having the 
necessary authority.

R. V. Richardson, for the plaintiff (appellant), cited R.
V. Justices of Kent, 4? L. J. AI. C. 112.

Wetmore, J.—The Act is silent upon the question as Judgment, 
to whom the notice should be signed by: that being so, I 
think it is quite clear under the authorities that it may be 
signed by an advocate, but I am of opinion that it can­
not be signed by the clerk to the advocate, unless it is ex­
pressly shewn that he had authority to sign. In this case 
no authority for Gowler to sign was proved. Regina V.

VOL. Vil. T.I.. BEPTS.—2R
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Judgment. Justice of Kent,' was cited on behalf of the appellant,
Wetmore, J. but I am of opinion that that case does not bear out

his contention. There the notice of appeal was signed by
the clerk with the express authority of the appellant.

The consequence is that this appeal fails by reason of 
the notice not being sufficient. The appellant must pay the 
respondent's costs of this appeal.

Appeal quashed.

In re GRAY.

Parent and child — Agreement for adoption — Parent's right to 
custody of child.

As a general rule any agreement whereby a father relinquishes the 
custody of his child in favour of another is contrary to public policy 
and. hence, illegal, hut the Court will nevertheless give effect to an 
agreement of adoption when it is clearly for the moral benefit of 
the child or in some very serious and important respect clearly 
right that such should be done.

The Court should, however, exercise its powers in this regard with 
great caution.

[Wetmore, J., )th June. 1907.]

Statement. This was a motion on behalf of Gray for a writ of 
habeas corpus to deliver to him his child Vina Almira Gray, 
held in the custody of one Balkwill. It was alleged by 
Ralkwill, in opposing the motion, that in March, 1903, Gray’s 
wife refused to live with her husband any longer and left his 
household and never returned ; that at this time Vina Almira 
was some three years of age, and Gray being unable to sat­
isfactorily care for her, entered into a verbal agreement with 
Balkwill and his wife (who were childless), for her adop­
tion by them : that the Balkwills accordingly adopted the 
child, and thereafter continuously fed, clothed, and in all re­
spects cared for her as their own, that she was known as 
Vina Almira Balkwill; and that she did not know that the 
Balkwills were not her real parents. It appeared also that 
the Balkwills were in better circumstances, financially, than 
was Gray; and that Vina Almira herself, who was brought 
before the Judge on the hearing of the motion, was unwill­
ing to leave them and return to Gray. Gray on his part de-

• 42 L. J. M. C. 112: L. R. 8 Q. R. 30?» : 21 W. R. 685.
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nied the agreement of adoption, and alleged that he was in 
all respects in a position to properly look after his child.

IV. .4. Nisbet, supported the motion.
T. D. Brown, for Balkwill, contra.

Wetmore, J.—I am of opinion that, assuming the state­
ment of the Balkwills to be true, they have no right to the 
custody of this child. The alleged agreement of adoption was 
not in writing. I do not know that that, however, makes any 
difference. In Roberts v. Hall,1 Boyd, C., lays down the fol­
lowing: “The general rule is indisputable, that any agree­
ment bv which a father relinquishes the custody of his child, 
nnd renounces the rights and duties which, as a parent, the 
law casts upon him, is illegal and contrary to public policy/’ 
This case of Roberts v. Hall, as well as later cases, lays down 
the law. that there are circumstances under which the Courts 
will give effect to an agreement of adoption, and in which 
they will give the custody and control of the child to a person 
other than the parent : and the circumstances under which 
they will do so are when it is clearly for the moral benefit 
of the child, and in some cases, when it is for his material 
interest. In Reqina v. Oyngoll,2 Lord Esher, M.R., said:8 
“The Court must, of course, be very cautious in regard to 
the circumstances under which they will interfere with the 
parental right/* and then, after quoting from what was 
laid down by Knight Bmee, V.-C., in In re Fynn,A he goes 
on : “ That is a clear statement that the Court must exercise 
this jurisdiction with great care, and can only act when it 

shown that either the conduct of the parent or the descrip­
tion of person he is, or the position in which he is placed, is 
such as to render it not merely better, but—I will not sav 
‘ essential *—but clearly right for the welfare of the child 
in some very serious and important respect that the par­
ent’* rights should be suspended or superseded/’ I can find 
nothing in this ease which would warrant me in suspending 
or superseding the right of the parent. The affidavits dis­
close that he is a man able to support the child, of good moral 

1 tv

' 1 O. R 388. at p. 401.
*02 L. J. Q. R. 550; (1803) 2 Q. B. 232: 4 R. 448; 00 L. T. 

4SI ; 57 J. P. 773.
' At p. 242 of (1803) 2 Q. R.
4 2 I»e G. & 8. 457 ; 13 Jur. 483,

403

Statement.

Argument.

Judgment.



404 TEHRITORIBS LAW REPORTS.

J udgment. 
Wet mo re, J.

Statement.

Argument.

[VOL.

character, a regular attendant at Bible class and church ser­
vices, and causing his children to regularly attend Sunday 
school, day school and church—he is the father of other 
children besides Vina Almira. And in so far as his having 
females in his house to look after the child is concerned, the 
affidavits disclose that his daughter Cora, a young girl of 
17 years of age, keeps house for him, and is competent to 
look after the child. In addition to that, it is contemplated 
that an aunt of these children is about to reside with Gray. 
I can find that there is nothing under such circumstances 
which would lead me to the conclusion that it would be any 
more in the moral interest or the material interest of the 
child to leave her with the Balkwills than it would be to 
restore her to the parental control.

There will he an order, therefore, for the writ of habeas 
corpus to go.

Order accordingly.

* HE X X H X FEST v. M A LC FI OSE.

Interpleader Sale of yoodx Hill of unie Consideration ■— 
Hills of Sale Ordinanec. s. II — Validity.

Held, tlint n hill of sale, the expressed consideration of which was a 
present payment. Imt <>f which the veal consideration was partly 
a present payment and partly a past indebtedness, was void under 
the Rills of Sale Ordinance, s. 11.

___ f Wetmork, J., Srd February. 190ft.]

Trial of an interpleader issue. The property, the owner­
ship of which was in question, was a threshing outfit which 
(he sheriff had seized under an execution, issued by the plain­
tiff. against one Joseph Malchose. The outfit was claimed 
by Hubert Malchose, a brother of Joseph Malchose. The 
issue was tried before Wetmore, J., without a jury, at 
Oxbow.

E. L. Elwood, for the plaintiff.
«7. D. Murphy, for the defendant.

* Compare Walley v. Harris, 3 Terr. L. R. 101. which it is sub­
mitted is more in accord with the authorities. T. D. R.
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Wetmore, J.—The defendant Peter Malchose and. Judgment. 
Joseph Malchose purchased the threshing outfit in question Wetmore. J. 
from Bussell & Co., of Massillon, Ohio. This purchase was 
effected in July, 1002. According to the testimony of 
the Malchoses, there had been some previous talk about sell­
ing this machine to Hubert, but I find that it was never 
carried out until 5th May, 1004. when the alleged sale, if 
any, was made. Peter and Joseph remained in actual posses­
sion and control of this machine until such alleged sale to 
Hubert, and they continued to remain in such posses­
sion and control thereafter, until it was seized by the sheriff.
It was brought into Canada by Joseph and Peter, and was 
worked and operated there by them.

In the first place, the question arises: What would be 
the effect of such a transfer in the State of North Dakota?
By consent of the advocates of both parties, those parts of 
the Code of North Dakota bearing upon the subject have 
been presented to me, and it has been agreed that T may 
interpret them. Section 5053 of that Code provides that 
“ every sale made by a vendor of personal property in his 
possession or under his control, and every assignment of per­
sonal property, unless the same is accompanied by an im­
mediate delivery and followed by an actual and continued 
change of possession of the property sold or assigned, shall 
be presumed to be fraudulent and void as against the credi­
tors of the vendor or assignor, or subséquent purchasers 
or incumbrancers in good faith and for value, unless those 
claiming under such sale or assignment make it appear 
that the same was made in good faith and without any in­
tent to hinder, delay, or defraud such creditors, purchasers, 
or incumbrancers.” And section 5055 provides that “ in all 
cases arising under section 3500 or under the provisions of 
this chapter, the question of fraudulent intent is one of fact, 
and not of law; nor can any transfer or charge be adjudged 
fraudulent solely on the ground that it was not made for a 
valuable consideration.” Inasmuch as there was no im­
mediate delivery followed bv an actual and continued change 
of possession, it is presumed, according to the law of North 
Dakota, that the sale is fraudulent and void as against the 
creditors of the vendors, Joseph and Peter. Therefore, we 
have that prima facie fact established—that the sale is 
fraudulent and void as against creditors, and the burden lies
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Judgment, upon the claimant Malchose of establishing that the sale was
Wetmnre, J. made in good faith and without intent to delay, hinder, or 

defraud creditors: that, according to the law of North Da­
kota, is a question of fact; it is quite clear that at the time 
this alleged sale was effected Peter and Joseph Malchose 
were indebted : they were indebted to Russell & Co., upon 
notes due or maturing due, which represented over $1,000; 
and the plaintiff’s judgment on which the execution issued 
against Joseph was practically based on those very notes. 
They were also being pressed for a claim arising out of an 
injury to a child, through their threshing machine. T have 
great doubt, however, whether the persons pressing that claim 
could be called creditors at the time the alleged sale to 
Hubert was made.

At the trial of this matter Peter, Joseph, and Hubert 
Malchose gave testimony, and their evidence was intended 
to establish that at the time of the sale Peter and Joseph were 
indebted to Hubert, and that he purchased the threshing out­
fit and a number of horses, for a consideration partly based 
on such indebtedness, and T may sav here that there ap­
parently was no actual change of possession in respect to the 
horses in so far as the evidence goes, as well as in respect to 
the threshing outfit. The manner in which these witnesses 
gave their testimony gave me an unfavourable impression 
with respect to their bona fides in this matter. Many of the 
features of the transaction were extraordinary, and the wit­
nesses contradicted each other in very many important points. 
It is not necessary to point them all out, and all T can say is, 
that I can put no reliance on the testimony they have given, 
and, therefore, they have failed, and T so find, to break down 
the prima facie presumption created bv the Dakota law, by 
reason of there being no actual and continued change of 
possession of the property sold.

After all these witnesses had been called, and the case 
had been presented solely on the bill of sale of the 5th May, 
1004, Peter Malchose was recalled and a new case apparently 
started, based upon a bill of sale, dated 2nd February, 1905, 
by Peter and Joseph Malchose, to the claimant of the thresh­
ing outfit. This document was registered in the Oxbow regis­
tration district. It was admitted that it was based on no 
other consideration than the sale of 5th May, 1904. I hold 
this bill of sale to be null and void under section 11 of the
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Bills of Sales Ordinance, because the consideration for which ••'idgnient. 
the same was made is not truly expressed therein. The ex- Wetmore, J. 
pressed consideration is a present payment : the real con­
sideration, if any, which I very much doubt, was a payment 
of cash of $600 on 5th May, 1904, and a past indebtedness 
due Hubert Malchose, whjch had accrued prior to 5th May.

I, therefore, give judgment for plaintiff in this matter, 
and order that the claimant be barred ; plaintiff to pay the 
sheriff’s costs of the interpleader proceedings, including 
possession money, if any, from the date of the claim to the 
date of this judgment; and the claimant to pay plaintiff his 
costs of the interpleader proceedings, including the costs 
and possession money so ordered to be paid by him to the 
sheriff, and of the trial of the claim : no action to be brought 
against the sheriff.

Jwlgment for plaintiff.

ADOLPH v HILTON AND STEPHENS.

Attachaient of debts ■— Sale of floods on condition — Lien on floods—
Onus of proof.

Plaintiffs served a garnishee summons to atlaeli an alleged debt owing 
by the garnishee to defendant. The garnishee having disputed any 
liability to defendant, the matter was tried in a summary way, at 
which trial the only evidence tendered was that of the garnishee 
himself, who alleged that he had bought goods from defendant, but 
that such goods he had found on inquiry were not paid for by the 
defendant and were subject to liens. There was no evidence to 
establish any valid lien or claim.

Held, per Scott. Prendkroast. Harvey anp Johnstone, J.T., affirm­
ing the judgment of the trial Judge, that the onus of proof as to the 
validity of any liens or claims against the goods was on the gar­
nishee.

Held, per Stuart. J. (Sifton, C.J.. concurring), that the evidence 
was sufficient to raise a bona fide doubt as to the right of the de­
fendant to sell the goods, and that as the onus of proving his title 
and his right to sell would, in an notion by the defendant for the 
price of the goods, lie on the defendant, the plaintiffs in the gar­
nishee proceedings could stand in no better position and must prove 
the defendant’s right to sell the goods to the garnishee.

[En banc, 10th and 30th April, 1907."]

Appeal from the judgment of Wetmore, J., without a Statement 
jury, on the summary trial of the question of the garnishee’s 
liability to the defendant.



408

Statement,

Argument.

Judgment.

TERRITORIES LAW REPORTS. [VOL.

The appeal was argued before Siftox, C.J., Scott, 
Pr e x Derg a st, Harvby, Johnstone, and Stüart, JJ.

J. T. Brown, for garnishee (appellant).
K. L. Elwood, for plaintiff (respondent).

[80th April, 1907.]

Scott, J.—This is an appeal by the garnishee from the 
judgment of Wetmore, J., under Kule 390 of The Judicature 
Ordinance, determining the question of the garnishee’s 
liability.

The only evidence adduced at the hearing was that of 
the garnishee, who admitted that he had purchased a team, 
waggon and harness from the judgment debtor lor $500, pay- 
aide $350 in money, and the delivery to the latter of a mare 
and colt, valued at $175. He claimed, however, that the pur­
chase by him was subject to the condition that he was not to 
settle for the team until he was satisfied that they were paid 
for, but upon cross-examination by his own counsel, when 
asked to stale the exact words used by him at the time the 
agreement was made, his reply was such as would, in my 
opinion, reasonably lead to the conclusion arrived at by the 
learned Judge, that no such condition was attached to the 
agreement.

The garnishee obtained possession of the team, waggon 
and harness, immediately after the agreement was made and 
lie retained and used them until after the service of the 
garnishee summons upon him, more than two months after­
wards. Shortly after the making of the agreement the judg­
ment debtor obtained possession of the mare and colt. The 
garnishee contended that the taking possession hv him of the 
team at that time was merely for the purposes of trial, and 
that he delivered the mare and colt to the judgment debtor 
merely by way of loan, but the circumstances attending these 
changes of possession as related by the garnishee were such 
ns would reasonably justify the learned Judge in holding 
ns he did hold, that these changes of possession were not 
for those purposes, but that they were deliveries of possession 
in pursuance of the agreement.

After obtaining possession of the team, waggon, and har­
ness, and before the service of the garnishee summons, the 
garnishee caused inquiries to he made as to whether they had
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boon paid for, and as to the existence of any liens upon them, 
and having been informed that they had not been paid for 
he spoke to Hilton about it, telling him that there was $450 
due on the team, and that he has been requested to give his 
note therefor. Hilton came to him shortly afterwards and 
informed him that one Duxbury was going to settle for 
“those tilings " by first January.

There is nothing in the evidence to show that anyone had 
any valid claim of lien upon the articles for purchase-money 
or otherwise, or even that any lien was claimed by any 
person.

Even assuming that the agreement was subject to the 
condition that the garnishee was to be satisfied that the 
articles were paid for before he should he called upon to 
pay for them, T doubt whether, under it, Hilton would be 
required to produce proof of that fact before he would be en­
titled to sue the garnishee. Tt appears to me that the only 
effect of such a condition would be that the latter would be 
entitled to a reasonable time in which to make such inquiries 
and ascertain whether any liens existed against the property.

Rut as the learned Judge has found, and T think properly 
found, that no such condition was attached to the agree­
ment, the question arises as to the onus of proof in such a 
proceeding as this, as to the existence or non-existence of 
any liens upon the property.

I am of opinion that if there existed any such lien or 
claim the amount of which the garnishee was entitled to 
deduct from the purchase-money, the onus was on him to 
prove the fact. Tt would he incumbent upon him to do so in 
an action bv the judgment debtor against him for the price, 
and I see no reason why the burthen of proof should be shifted 
in such a proceeding as this.

In my opinion the appeal should be dismissed with costs.

PrenokroAST. Harvey, and Johnstone, JJ., concurred.

Stuart, J.—I am of the opinion, with great respect, 
that the appeal should be allowed and the judgment reversed. 
The garnishee, Stephens, was the only witness examined, and 
the account given by him of the transaction was to the ef­
fect that he had agreed conditionally with the defendant to 
purchase the defendant's team and outfit for $500, the con-

Jmlgiaent.
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dition being that he (Stephens) must be satisfied that they 
were paid for by Hilton before the agreement should have 
effect at all. The learned trial Judge disbelieved that part 
of the garnishee’s evidence in regard to the condition, hold­
ing that the sale was an absolute one. I should hesitate 
much before venturing to disturb this finding of the trial 
Judge, but T am of opinion that the case can be disposed of 
on other grounds without taking that course.

The Sale of Goods Ordinance, section 13, enacts as fol­
lows: u In a contract of sale, unless the circumstances of the 
contract are such as to show a different intention, there is 
(1) an implied condition on the part of the seller that in 
the case of a sale he has the right to sell the goods and that 
in the case of an agreement to sell he will have a right to 
sell the goods at the time when the property is to pass.”

Whether the garnishee’s story as to the express condi­
tion is true or not, this provision applies to the sale in 
question, and the sale from Hilton to Stephens was, there­
fore, subject to the implied condition that the former had the 
right to sell, there being admittedly no circumstances show­
ing a different intention. To my mind there cannot be the 
slightest doubt that if TTilton had, at the date of the gar­
nishee summons, sued Stephens for the price of the goods and 
Stephens had told to his advocate the story which he told 
at the trial, he would, if properly advised, have put a plea 
on the record that the goods were not Hilton’s and he had 
no right to sell them. There were no pleadings in this case, 
and even if a formal issue had been directed it would have 
taken merely the form of an assertion bv the plaintiffs and a 
denial by the garnishee that at the date of the service of the 
summons there was a debt due or accruing due from the 
garnishee to the defendant. TTnder this issue I think the 
garnishee would have been entitled to raise any defence 
which he might have raised against Hilton, and he was en­
titled to do the same at the summary trial upon which the 
judgment under appeal was given. Whether the garnishee 
proved the lack of title in Hilton or not, he certainly raised 
the question quite definitely in the evidence which he gave. 
He swore that he had received an offer from some stranger 
to sell the horses to him, and had even received a note to be 
signed. Whether that was true or not, it was sufficient, I 
think, as an informal plea. The plaintiffs can stand in no
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better position than Hilton would have stood, and I am, 
therefore, of opinion that the question must be dealt with 
in exactly the same manner as it would have been dealt with 
if Hilton had sued Stephens and Stephens had pleaded that 
Hilton had no right to sell. What would have been the 
position of the parties in that case? Upon whom would the 
burden of proof have lain? It may be that the burden of 
proving his title would not, in the first instance, have rested 
upon Hilton. I would have doubted even on that point, if 
there had been no delivery of the goods. But what is the 
position in this case? It is true Stephens took possession 
of the property, and, as the learned Judge found, delivered a 
mare and colt in part payment therefor. But supposing 
Hilton had sued for the balance of the price and Stephens 
had said, “ true, I agreed to buy your goods ; true, I have 
possession of them. But I still have them, and I can return 
them as they were. You come into Court and admit you have 
not paid for them. You admit there is $83 still to pay. (I 
am taking here the trial Judge’s version of the evidence, al­
though I am inclined to think the $83 referred to was stated 
by Hilton to be due, not on the horses, but on the present 
plaintiffs’ debt). You say, again, that some man in Elk- 
horn has promised to settle for them by the first of Jan­
uary. More than this I have had a man offer to sell them 
to me myself, and he has sent me a note to sign for them. 
All this has caused me to doubt very much whether you ever 
had a right to sell the goods to me at all. I want to be sure 
the goods are mine before I pay for them.” If Stephens had 
said this in Court when he sued Hilton, what course would 
the Court have taken ? It will be observed that the trial 
Judge has not found that the statements made by 
Stephens, at the trial, and which I have just repeated, were 
untrue. He has practically accepted them, hut he held that 
they do not go far enough. No doubt they do not go far 
enough to establish conclusively the proposition that Hilton 
had no right to sell the horses and wagon. But I am of 
opinion that if it had been an action at the suit of Hilton 
against Stephens, and this evidence had come out, the Court 
would have hesitated a good while before giving judgment 
for Hilton, without requiring, at least, a simple oath from 
him that the goods were his and he had a right to sell them. 
In other words, even if the burden of proving title would

.1 udgiueiit.

Stuart. J.
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not have been upon him in the first instance, I think Stephens 
would in the case supposed have brought out sufficient and 
cost enough doubt upon his title to shift the burden of 
proof upon Hilton. It is true Stephens had taken the goods, 
but, as the evidence shews, he was still in a position to re­
turn them and actually did so. Even if he had kept them 
when sued by Hilton it seems to me he was entitled to say: 
“ I am ready to carry out my bargain, but I have given 
you grave reason why I doubt your title. You must now, at 
least, satisfy me that the goods were yours.” Tt is a well 
known rule of evidence that where a fact is peculiarly within 
the knowledge of one party the burden of proving it lies 
upon him. Hilton’s title was peculiarly within his own 
knowledge, and I think in the exercise of a sound discretion 
the Court would, in the supposed case, have thrown the 
burden upon him of proving it. That would be the time to 
settle the matter, once for all, instead of giving judgment 
for Hilton and leaving Stephens to bring an action for dam­
ages in case it should turn out afterwards that the title was 
defective, of which there was certainly a very grave suspi­
cion. The plaintiffs, as T have said, must stand in the place 
of Hilton. What Hilton would be bound to prove they were 
hound to prove. Tt was argued that Hilton was away, and 
they could not call him : but that is true also of Stephens, if 
the burden of proof is thrown on him.

To give judgment for the plaintiffs against Stephens, 
seems to me, in this case, to be doing nothing less than giv­
ing judgment for Hilton against. Stephens by accepting 
Stephens evidence in so far as it is against him, and reject­
ing what is in his own favour, and by depriving him of the 
opportunity either to cross-examine Hilton at trial, or to ex­
amine him for discovery, both of which means of proof would 
have been open to him if Hilton had sued him. Tn this 
respect the plaintiffs are being placed in a far more fav­
ourable position than Hilton would have been in, and this 
is an additional reason, to my mind, why the burden of proof 
should not have been plaeed upon Stephens, inasmuch as 
his best means of proof are not available to him.

I think, therefore, this Court is at liberty, without at 
all interfering with the trial Judge’s findings as to the terms 
of the contract, to say that before Stephens should be made 
to pay for the goods, it was incumbent on the plaintiffs to
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ehow that he had received a good title. The learned trial 
Judge apparently assumed that the burden was upon 
Stephens, but in that, with great deference, I cannot but 
think he was, in the circumstances, mistaken. There being 
no evidence whatever fo show title in Hilton, I am of opin­
ion that the appeal should he allowed and the order varied 
so as to declare that at the date of the service of the summons 
there was no debt due or accruing due from the garnishee 
to the defendant.

Siftox, C.J., concurred.

Appeal (lieinieeed. Siftox, C.J., and Stvart, J., dis*eating.

ELLIOTT v. McLEAN AND McLEAN, Claimants.

Interpleader by sheriff — Execution ereditor abandoning — Costs to 
which sheriff entitled—/tales .)82 and .]88 of Judicature Ordin­
ance—Claimant's costs.

Rules 432 nnd 433 of the Judicature Ordinance (C. O. 18!)8. c. 21). 
are not intended to alter the law so as to create any liability for 
sheriff's costs where none existed by law previously. They are in­
tended to limit the liability, where by law such exists, to those 
fees and expenses set OUt ill Rule 432.

A sheriff who makes a seizure without specific instructions is not 
entitled to any costs of seizure if the seizure prove abortive.

[Wktmork. J., 80th January. 1901.]

An interpleader application by a sheriff.
The sheriff of the Judicial District of Eastern Assiniboia 

having made seizure of certain cattle under execution, they 
were all claimed by Margaret McLean, the execution debtor’s 
wife. Shortly after one Mary McLean put in a general 
claim to “ three of the cattle seized.” The grounds on which 
these parties based their claims were not disclosed in the 
notice of claim given the sheriff. The sheriff interpleaded. 
On the return of the summons the execution creditor aban­
doned the seizure, upon ascertaining the grounds for the 
claimant's claims. Argument was heard on the question of 
costs.

,7. T. Brown, for the sheriff.
E. A. C. McLorg, for the execution creditor.
E. L. El wood, for the claimants.

Wetmore, J.—The difficulty T have had in this matter 
is to determine what, if any, fees for seizure, etc., the sheriff
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ip entitled to or with respect to which I should make an 
order. My impression had always been that the sheriff was 
entitled to no fees for such services when he made an abor­
tive seizure ; as, for instance, when lie seized the goods of the 
wrong party, unless lie was directed to make the very seizure 
by the execution creditor or his advocate. I must say, how­
ever, that a portion of Rules 432 and 433 of The Judicature 
Ordinance/ lias caused me to have some doubts on the sub­
ject. These rules are taken from English Rules of compara­
tively recent date. Rule 432 provides that if the execution 
creditor (of course after being served with notice of the 
claim), admits the title of the claim and gives notice thereof 
to the sheriff (within the four days after service of notice of 
the claim), “he shall only be liable to such sheriff or officer 
for any fees and expenses prior to the receipt of the notice 
admitting the claim.” It would almost seem that this 
recognized a right in the sheriff in any case to fees and 
expenses in respect to the seizure, not that it creates a new 
right, but rather recognizes an existing right. This, how­
ever, is quite at variance with decided cases so far as I have 
been able to discover. In Cole v. 'Terry,1 2 * 4 and Newman v. 
Mcrriman? it was held that a sheriff’s officer was not entitled 
to recover his fees against the attorney who issued the fi. fa. 
for a levy which was ineffectual by reason of the property not 
being the property of the execution debtor. In Newman v. 
Merriman,a the officer went out of possession pursuant to an 
interpleader order, and it was held that the officer was not 
entitled to recover because he had done nothing in respect 
of the levy that was beneficial. In Cabhahe on Interpleader/ 
I find the following: “With respect to the expenses of the 
execution, the sheriff’s right to his * poundage, sheriff’s fees 
and the like’ depend on the legality of the seizure.” I have 
reached the conclusion that neither these rules nor the Eng­
lish Rules from which they are taken, intend to alter the law. 
Rule 432 provides that the execution creditor “shall only 
1m? liable.” That is, that lie shall be liable for no more, and 
1 take it that what is intended is that when there is any 
liability at all on the execution creditor, he shall not be

1 “The Judicature Ordinance," C. O. 1898, c. 21.
* fi L. T. 347.
* 20 L. T. 307: 20 W. It. 370.
4 2nd edition at p. 116.
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liable for more than what is so specified. It does not intend Judgment, 
to create a liability where none existed according to the law Wetmoi*. .1. 
as it stood prior to the promulgating of the rule. In this 
case, so far as the affidavit discloses, the sheriff did not seize 
the property in question by direction of the plaintiff or his 
advocate. The sheriff is entitled to possession money from 
the time of the notice to the execution creditor, and the 
execution creditor must pay this, as well as the sheriff’s costs 
of the interpleader. Formerly the sheriff was as a rule only 
entitled to possession money from the date of the application 
for interpleader. I think, in view of the rules referred to, he 
is now, when the execution creditor abandons the seizure, 
entitled to it from the time of the service of the notice of 
the claim upon such creditor. I do not think the circum­
stances of this case arc such that I can make the claimants 
pay the costs. The only question is whether they are entitled 
to any costs. In Cole v. Skinner and Claimant/’ 1 stated I 
would lay down no hard and fast rule respecting claimants’ 
costs of interpleader when the execution creditor abandoned 
at the return of the summons after being made acquainted 
with the nature of the claim. In that case I allowed no costs 
to the claimants. This case is in some respects similar. The 
property was seized in the apparent possession of the defend­
ant, and there was no registration to shew title in the claim­
ants as far as I know. The claimants were his wife and his 
step-daughter, and moreover, the manner in which the claims 
were presented was of such a character as to leave them very 
much in need of inquiry. The wife claimed the whole of the 
property seized, and then the step-daughter claimed a por­
tion of the property claimed by her mother, and even then 
did that in a very general way as stated. Then the step­
daughter claimed as Marv McLean, when as a matter of fact 
lier name was Marv McLeod. Then, although the seizure was 
made on the 10th December and there was a man nearly all 
the time on the adjoining land practically in possession and 
the property was advertised for sale twice, no claim was put 
in by any person until 29th December. I think if there ever 
was a case where the execution ered;tor was justified in delay­
ing his action until he was made aware of the nature of the 
claim at the return of the Chamber summons, this was one. I 
will not allow the claimants any costs.

Order accordingly.
6 Wetmore. J._ Nov. 15. 1806, Not reported.
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PEASE v. JOHNSTON, et al.

Conditional Male of good» - Seizure — Charge for keep of chattel«—
Lien — Redemption.

A seizure under a “lien note” is an extra-judicial seizure within C. O. 
1X»8 c. 'M.

A vendor of chattels under a lien note, who has retaken possession 
under the powers contained in the note, is not entitled to add to 
the security or charge against the chattels the expense of keeping 
and caring for the chattels after seizure.

[Wetmore, J., 18th March. 1005.]

On 8tli February, 1904, defendant Winters sold to defend­
ant Johnston a team of horses, taking in part payment a lien 
note thereon, executed by Johnston and one Terry berry. The 
note Winters might take possession of the prop­
erty on the happening of certain contingencies and hold the 
same until the note was paid, or sell the property bv public 
auction or private sale and apply the proceeds in reducing the 
amount unpaid on the note. This note was duly registered.

On 10th February, 1904, Johnston executed a chattel 
mortgage on the horses in favour of plaintiff. Johnston did 
not take good care of the horses, and they became thin and 
depreciated in value, so that defendant Winters, on 9th May, 
1904, for the protection of his claim, retook possession and 
fed and otherwise properly eared for the horses, with the 
result that the horses improved in condition and increased 
in value.

On 21st and 22nd June, 1904, plaintiffs claiming to he 
entitled to redeem, tendered to Winters $150 and a memor­
andum in writing for signature, stating that his was
satisfied, and upon Winters refusing to accept the tender, 
plaintiff paid the money into Court and brought this action 
for possession of the property. The action was tried before 
Wet more, J., without a jury.

E. A. C. MeLorg, for the plaintiff.
«7. T. Brown, for the defendant Winters.

Judgment. Wetmoue. J.—Winters sets up that the tender made was 
not sufficient, and that he was entitled to receive not only the

40
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amount secured by the note on its face, with interest, as Judgment
therein provided, but was also entitled to be made w'hole for w«tn>ore, J.
the expense of seizing and taking possession of these horses
and for keeping them. He places the amount payable for the
seizure at $3 and for the care of the horses at about $1.05
per day, taking into consideration the value of hay and oats
at the time, and the value of the labour and time of a man
in looking after them. I think the estimate of $3 for taking
possession is exorbitant in any circumstances. I think that
a reasonable price to pay for taking care of these horses
would be not more than 65 cents a day for the pair. I find
that the horses could have been put out and cared for at that
price.

I have come to the conclusion under the provisions of 
see. 2 of ch. 34 and sec. 7 of ch. 44 of the Consolidated 
Ordinances that Winters is not entitled to demand for the 
seizure and keeping possession of these horses more than 
is prescribed by the schedule of the Ordinance, ch. 34, 
above mentioned. 1 hold the seizure to have been an 
extra-judicial seizure, and that it is therefore embraced in 
sec. 2 of ch. 34 referred to. By virtue of sec. 7 of ch. 44, 
referred to, Winters was bound if he took possession of 
this property, to retain it in his possession for at least 20 
days, and the buyer or any one claiming through him was 
entitled to redeem the same upon payment of the amount 
actually due thereon and the actual necessary expenses 
of taking possession.

The plaintiffs in this case were persons claiming through 
the buyer, and were entitled to redeem. That was not 
questioned. But it is very ingeniously argued that, as 
Winters had a lien upon this property, he was entitled to 
add to his security, and charge against the property men­
tioned the expense of caring for these animals caused by 
such possession because he improved the value of the prop­
erty. It was urged that the case was the same in principle 
as the cases decided with respect to mortgages on real 
property in which it was held that the mortgagee in posses­
sion was entitled to add to his security and charge against 
the land the costs and expenses of permanent improvements 
made on the land, not to exceed the increase in value of the 
property by such improvements, and, that being so, the money

VOL. VII. T.L. BEPTS.—27
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Judgment. 
_Wetmon-, .1

[VOL.

so expended for care and keep became due on the goods and 
were embraced by the words in sec. 7, “ the amount actually 
due thereon.” In the first place, no case was cited to me nor 
can I find any in which it was held that a person holding a 
lien upon personal property has the right to make such 
charges against the property ; in fact, the decisions are quite 
the other way, and it is only necessary to refer to the case 
cited by Winter’s advocate at trial, Soamcs v. British Empire 
Shipping Co.' I refer to the judgment of Lord Wensleydale. 
He is reported as follows : “ Two princ ipal points have been 
raised in this case. The first is whether, if a person who has 
a lien upon any chattel chooses to keep it for the purpose of 
enforcing his lien, he can make any claim against the pro­
prietor of that chattel for so keeping it. No authority can be 
found affirming such a proposition, and I am clearly of 
opinion that no person has by law a right to add to his lien 
upon a chattel a charge for keeping it until the debt is paid. 
That is in truth a charge for keeping it for his own benefit, 
not for the benefit of the person whose chattel is in his 
possession.” This view was practically concurred in by all 
the members of the Court. As I understand it, what is in­
tended by the party keeping the property for his owrn benefit 
is that he is keeping it for the purpose of enforcing his claim, 
and that lie will not be allowed therefore to make such charge. 
I hold under this decision that Winters, as a lien-holder, had 
no right at common law to make such a charge, and he cer­
tainly has been given no right to do so by the Ordinance. 
It may be a hardship that he is compelled to hold the pro­
perty for 20 days and not be paid for it, but the Legislature 
has made no provision for it,, and I cannot do so. Possibly 
the fact that no such provision has been made by the Legisla­
ture may lie a casus omissus. I may add that I am of opin­
ion that what the Legislature intended by the words “the 
amount actually due thereon ” in sec. 7 of the Ordinance, 
eh. 44, means the amount actually due on the security, and 
it is not intended to include any such charges as are sug­
gested by the learned counsel for Winters.

As before stated, I hold the seizure made by Winters to be 
an extra-judicial seizure, and therefore within sec. 2 of ch. 34.

1 R II. L. 338 at p. 345 ; 30 L. J. Q. R. 229 ; 6 Jur. (N.S.) 761; 
8 W. R. 707.
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That section provides that “ no person whomsoever making 
any seizure under the authority of any chattel mortgage, bill 
of sale, or any other extra-judicial process,” shall charge 
more for services than the fees therein specified. The section 
no doubt is somewhat badly expressed. A lien note is not 
what I would call an extra-judicial process under the strict 
meaning of the word “ process,” but it will be observed that 
the words used arc “any other extra-judicial process;” and 
a lien note is just as much a judicial process as a chattel 
mortgage or a bill of sale. Evidently the Legislature has 
seen fit in this section to designate chattel mortgages and bills 
of sale as judicial processes, and the words “other extra­
judicial processes” are intended to embrace any other security 
under which personal property may l>e seized, except processes 
of the Courts. The right to fees and charges for seizures 
under chattel mortgages has been considered by me in three 
cases, namely, McNaughton v. Hamilton - decided on 523rd 
.lune, 1893, Hamilton v. Hutchinson,- decided on 4th July, 
1894. and Lynes v. Mach el,2 decided on 2nd July, 1895 ; and I 
held that no more or other fees and charges could be enforced 
for such seizure than those prescribed by the Ordinance then 
in force, Revised Ordinances, ch. 42, which is exactly the same 
as ch. 31 of the Consolidated Ordinances. My reasons for 
reaching such conclusions are fully set out in these judgments, 
especially in McXaughton v. Hamilton .2 I am still of the 
same opinion. The only amount, therefore, that Winters had 
a right to claim with respect to the seizure of these horses is 
$1 for the seizure. None of the other services provided for 
by the schedule to the Ordinance, ch. 34, were performed. 
1 am of opinion that the $1.50 per day for man in possession 
is intended to cover possession by a man other than the lien­
holder or mortgagee. It seems to me that that must be so, 
in view of what was laid down in Soamcs v. British Empire 
Shipping Co.1 The amount of the principal and interest due 
upon this note at the time of the tender hereinbefore men­
tioned was $141.60; to this add $1 for the seizure, which 
makes the amount then coming to Winters $142.60. Plain­
tiffs were entitled to redeem the property and have it de­
livered to them on payment of that amount, and they tendered 
more, and therefore Winters ought to have given up the pro­
perty to them.

■Judgment for plaintiff.
* Not reported.

Judgment. 
Wetmore, J.
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HUTCHINSON v. TWYFOBD.

Practice — Security for costa — Application to extend time.

Where nn order is made directing security for costs to be given and 
providing that in default the action stand dismissed with costs 
without further order, default in compliance therewith ipso facto, 
puts an end to the action.

[ScOTT. J., iUh January, 100G.]

This was an application on behalf of the plaintiff after 
the expiration of the time allowed for furnishing security for 
costs to extend the time for furnishing such security.

James Short, for defendant, objected that default having 
been made under the terms of the order, and such order pro­
viding that in such event the action stand dismissed, the suit 
was at an end.

IF. L. Walsh, K.C., for the plaintiff.

Scott, J.—Following Whistler v. Hancock,1 King v. 
Davenport,2 and Collinson v. Jeffrey,3 I must hold that, as 
the security was not given within the time limited by the 
order in this case, the action was at an end at the expiration 
of that time, and that any application to vary the terms of 
the order should have been made before the time expired. 
Carter v. Stubbs* seems to me to imply that Order 57, Rule 6, 
of the English Rules, is not applicable to such a case, but, even 
if it were, the difference between that Rule and our Rule 548, 
which is taken from it. is so wide that, in mv view, the latter 
would not authorize the making of the order applied for.

Application refused with costs.

*3 Q. B I). 83: 47 L. J. Q. B. 152; .'17 L. T. <«0.
1 4 Q. B. 1). 402 ; 48 L. J. Q. B. 000: 27 W. It. 708.
* (1800) 1 Ch. 044: 05 L. J. Ch. 375 ; 74 L. T. 78; 44 W. It. 311.
40 Q. B. D. 110; 50 L. J. Q. B. 101: 43 L. T. 740 ; 20 W. R. 132.
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BALCOVSKI v. OLSON.

Practice—Security for costs—Affidavit.

An affidavit to support an application for security for costs is suffi­
cient if based on information and belief, and where the source of 
the information and belief is the copy of the writ of summons 
served, it is not necessary to produce such copy as an exhibit to 
the affidavit.

[Wetmobe, J., 7th April, 1906.]

Motion for security for costs on behalf of the defendants, 
argued before Wetmobe, J., in Chambers.

E. A. C. McLorg, for plaintiffs, objected that the affidavit 
upon which the summons was based was insufficient on grounds 
set forth in the judgment.

E. !.. El wood, for defendants.

Wetmobe, J.—Both the defendants made affidavits upon 
which the summons was issued, and the contents are exactly 
similar; they each swear : “I am informed and verily be­
lieve that plaintiffs herein reside at Winnipeg, in the prov­
ince of Manitoba, and out of the jurisdiction of this hon­
ourable Court, as appears by the writ of summons issued in 
this action.'’ It was contended that this affidavit was insuffi­
cient, because it did not state positively that the plaintiffs 
reside rut of the jurisdiction, and also that the writ of sum­
mons should lie produced for the purpose of shewing that 
it was therein stated that the plaintiffs reside out of the 
jurisdiction.

For the first contention Joynes v. Collinxon' was re­
lied on. In that case the defendant did not in his affidavit 
shew the source from which his information was derived 
upon which his belief was founded. Sandys v. Flohler1 2 was 
cited, and it was stated that that case expressly decided that 
in order to obtain security for costs it must be positively 
stated that the plaintiff was resident out of the jurisdiction, 
and that belief to that effect was insufficient. I have not 
been able to lay my hands on this case, as it is not in the

Statement.

Argument.

Judgment.

113 M. & W. 558: 2 D. & L. 440: 14 L. J. Ex. 2: 8 Jnr. 1010.
* 0 Howl. P. C. 274
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Judgment, library here. I rather infer from the judgment of Parke, 
Wetmore, J. B., in Joynes v. ColUnsonthat he was under the impres­

sion that there should be a positive affidavit. But in Dowling 
v. JIarman,3 Alderson, B., seems to question that. He is 
there reported as saying : “ How can a man swear that posi­
tively, when he is himself here ?” Security was in that case re­
fused, but not on the ground that the affidavit as to residence 
was not positive—it was refused on another ground. In Card- 
well v. Baynes,* the security was allowed upon the affidavit of 
the defendant stating his information and belief and giving 
the grounds of such belief, and such grounds were as fol­
lows: That in a notice bearing date the 2nd May instant,
purporting to be signed by the above named plaintiff and 
addressed to the above-named defendant . . . the above-
named plaintiff described himself as of Newry, in the King­
dom of Ireland, corn merchant, without describing himself 
as residing elsewhere.” And the Court held that that was 
sufficient to call for an answer from the plaintiff. The form 
of summons required by the Judicature Ordinance,5 provides 
that the residence of the plaintiff shall lie set forth, and Rule 
0 provides that it shall he indorsed with the address of the 
plaintiff. Following what was laid down in Cardwell v. 
Baynes* T hold that the affidavit in question contains suffi­
cient to call for an answer from plaintiff. It seems to me 
it is not necessary to produce the writ of summons or a copy 
of it. All that is necessary for them to state under Rule 295 
is the ground upon which their belief is founded, and the 
defendants have stated that their grounds for belief are 
founded upon what appears upon the writ, and that must 
mean what appears upon the writ as to residence. In Card- 
well v. Baynes.* the letter upon which the belief of the de­
ponent was founded was not produced nor was a copy of it.

The plaintiffs, however, have asked for the cross-examina­
tion of the defendants, and such cross-examination will be 
ordered.

Order accordingly.

*0 M. & W. 131 at p. 132: 8 Howl. P. C. 165: 9 L. J. Re. 53: 
4 Jur. 43

*2 W. R. 525 : 2 C. L. R. 777.
• Form A to C. O. 1898 c. 21.
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MACDONALD v. LOGAN.

Practice—Counterclaim for malicious prosecution—Action for price 
of poods—Striking out counterclaim.

A defendant can counterclaim against the plaintiff and a third party 
only when the relief claimed relates to or is connected with the 
original cause of action.

Where in an action for the price of goods the defendant counter­
claimed against the plaintiff and a third party for damages for 
alleged malicious prosecution, the counterclaim was struck out.

[Scott, J., 21th July. 1905.1

This was an application by the plaintiff company to ex­
clude the counterclaim filed by the defendant on grounds 
set forth in the judgment.

The plaintiff’s claim in the action was for the price of 
goods sold and delivered.

O. M. Biggar, for the plaintiff.
C. F. Newell, for the defendant.

\27th July, 7905.]

Scott, J.—The counterclaim is against the plaintiff com­
pany and one Cooper, who is alleged to be its manager at 
Edmonton, and is a claim for damages for malicious prosecu­
tion. it being alleged that Cooper in the course of his employ­
ment as such manager falsely, maliciously, and without rea­
sonable and probable cause, swore certain informations against 
the defendant, charging her with transferring her property 
and removing part thereof with intent to defraud her credi­
tors or the plaintiff company, one of her creditors.

The only authority I can find for a counterclaim by a 
defendant against a plaintiff and a person who is not a party 
to the action, is sub-sec. 3 of sec. 8 of The Judicature Ordin­
ance,' and that authority is restricted to cases where the 
relief claimed against the plaintiff and such other person re­
lates to or is connected with the original subject of the cause 
or matter.

Statement.

Argument.

.) udgment.
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Judgment. Rule 110, which is relied upon by defendant, in my op- 
Soott, J. inion, applies only to a counterclaim against a plaintiff alone, 

and is, therefore, inapplicable to the present case.
I think it cannot reasonably be concluded that a claim for 

malicious prosecution relates to or is in any way connected 
with a claim for goods sold and delivered, and I, therefore, 
think that the counterclaim in this case should not be al­
lowed. I am also of opinion that, even if such a counter­
claim were authorized by the practice, it is one that could 
not be conveniently disposed of in the action, and that, 
therefore, the defendant should not be permitted to avail 
himself of it.

The order will go to strike out the counterclaim with 
costs of the application to the plaintiff in any event on final 
taxation.

Order accordingly.

REX v. SINCLAIR.

Criminal Law — Elections — Returning officer — Conspiracy to 
defraud — Particulars — Amendment — Stated ease^—Tfrritorial 
Election Ordinance— C. C. 1892. *#. 89) and 821.

Thf accused, a returning officer at an election of a member to serve 
in the Legislative Assembly of Saskatchewan, was charged with: 
(1) Conspiring to defraud D., a candidate, from being returned as 
elected ; (2) conspiring to defraud the electors by illegally obtaining 
the return of one T. : (3) conspiring to defraud the public by 
procuring by illegal means the return of T.

Held, that such charges did not constitute any indictable offence under 
the Criminal Code. 1892. or at Common Law.

Particulars delivered under C. C. 1892, s. Ô16, do not form a part 
of the charge.

The Court has no jurisdiction on the consideration of a “ Stated 
Case” to decide any question not submitted by the Case.

fKN baxc. 10th July. 10th and 19th October, 1900.]

This was a case stated by Prendergast, J., under sec. 
743 of The Criminal Code, 1892, as follows:—

The accused was tried before me with a jury at Prince 
Albert, on June 6th. 1906: on a charge purporting to be 
laid under sec. 391 of The Criminal Code, 1892.

The charge as amended read as follows:
‘*‘1. For that he, the said James Sinclair, being the re­

turning officer at an election held on the 13th day of Decern-



REX V. SINCLAIR.VII.]

ber, 1005, to elect a member to represent the electoral divi­
sion of Prince Albert in the Legislative Assembly of 
the province of Saskatchewan, did on or about the first day 
of December, 1005, and on divers other days between the 
first day of November, 1005, and the 13th day of December, 
1905, at or near the city of Prince Albert in the province 
of Saskatchewan, and within the Judicial District of Sas­
katchewan, unlawfully conspire with John F. Nelson, Charles 
J. Sutherland, Rory McLeod, and divers other persons to 
defraud Samuel James Donaldson, a candidate at the said 
election, from being returned thereat as member of the 
said Legislative Assembly for the said electorial division. C. 
C. 394/

“‘2. For that he, the said James Sinclair, returning 
officer, at the time and place aforesaid, did unlawfully con­
spire with John Nelson, Charles J. Sutherland, Rory Mc­
Leod. and divers other persons to defraud the electors of the 
aforesaid electoral division of Prince Albert, by illegally ob­
taining the return of Peter D. Tyennan, as a member for 
the said electoral division. C. C. 394/

‘ 3. For that he, the said James Sinclair, being the re­
turning officer aforesaid, did at the times and places afore­
said unlawfully conspire, with the said John F. Nelson, J. 
Sutherland, and Rory McLeod, and divers other persons un­
known, by fraudulent means to defraud the public, by pro­
curing by the means aforesaid, Peter David Tyerman, a can­
didate at the said election, to be illegally returned thereat/ ’*

The particulars furnished with the charge, were as 
follows :—

’*'1. Conspiring to grant in the said electoral division 
of Prince Albert subsequent to the issue by the said James 
Sinclair therein of the election proclamation, and prior to 
the nomination day at the said election, three additional 
polling divisions, namely : No. 24, Pine Point. No. 25, 
Sandy Lake : and No. 26, Bear Lake, without the authority 
thereto required/

“ * 2. Conspiring to appoint deputy returning officers for 
the said three polling places and to deliver to them the poll 
books and ballot boxes therefor, before nomination day at 
the said election, and before receiving any sufficient demand 
for the opening of the said three polling places/

425
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“‘3. Conspiring to cause to be entered in the poll books 
for the said three polling divisions an erroneous place and 
date for administering the oath to the said deputy returning 
officers/

“ ‘ 4. Conspiring to represent that the oaths of office had 
been administered to the said deputy returning officers with­
out the same having been so administered/

“ ‘ 5. Conspiring to withhold notice of the granting of the 
said three polling divisions from the said Samuel James 
Donaldson until it would be too late for him- to be repre­
sented thereat/

“ ‘ 6. Conspiring to falsely represent that a number of 
votes were polled at the said three polling places, in favour 
of Peter David Tyerman. and to count them in favour of the 
said Peter David Tvcrman/

“ ‘ 7. Conspiring to falsely fill in, in the poll books of the 
said three polling divisions, names of certain persons as 
laving voted at the said three polling divisions without 
such persons having voted thereat/

“ * 8. Conspiring to pretend to hold a poll at said three 
polling divisions without such polls being held/

“‘9. Conspiring to mark ballots as having been cast at 
the said three polling divisions without such ballots having 
been cast/

“ The jury found the prisoner guilty, and T suspended 
passing sentence pending the present reference to the Court 
en have”

“The question for the consideration of the Court is as 
follows: Does the charge read in the light of the particulars 
furnished therewith, constitute an indictable offence under 
sec. 394 of The Criminal Code, 1892. or under any other 
section of the said Code?”

The case Mas argued before Siftox, C.J., Wet MORE, 
Scott, Prkxdfroast, Newlands and Harvey, JJ.. on 10th 
July, 1906, by

Muir, K.C., for the Crown.
N. Mackenzie, for the accused.
And again on 10th October, 1906, by
E. L. Elwood, for the Crown
N. Mackenzie, for the accused.
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[19th October, 1906.]
Wet more, J.—A suggestion was made at the hearing of 

this case that the learned Judge should amend it by raisin;: 
the question whether a common law offence had been set out 
in the charge. It seemed, however, that counsel for the 
Crown, at the trial, distinctly asserted that he did not rely 
upon a common law offence, but placed his right to a convic­
tion entirely under see. 394 of the Code. Under such cir­
cumstances the learned Judge refused to make the suggested 
amendment, and, in my opinion, was quite right in doing so, 
because no question with respect to a common law offence 
could have been submitted to tlu jury.

The first question to be decided is whether the charge 
with the particulars disclosed an offence under sec. 394 of 
the Code. I am of opinion that it does not. This section is 
found in l’art XXVIII of the Code, and that part, exceli* 
some few sections which deal with marks on public stores 
and unlawful possession of such stores and receiving arms, 
clothing, etc., from soldiers or seamen, or the like, deals 
with matters of fraud. Section 394 is the only one that 
deals with conspiracy to defraud. The other sections 
deal with fraud of a character which deprives a person of 
his property or right of property; something of a commercial 
or of a tangible character. No provision of a substantive 
character is made for punishment of a fraud such as is al­
leged to have been in the minds of the conspirators in this 
case. I cannot bring my mind to the conclusion that Parlia­
ment intended to make a conspiracy to defraud in the way 
suggested hv the charge, in this case an offence, and make 
no provision for a substantive offence of that character.

I am of the opinion that the conspiracy to defraud con­
templated by sec. 394 is not to defraud in the sense set out 
in the charge in this case, read with the light of the particu­
lars set out in the stated case. The conspiracy contemplated 
by the section is not one to defraud a candidate of his hopes 
or expectations of being elected or the electors or the public 
of their hopes or expectations of having a certain candidate 
elected. The conspiracy intended is one to deprive or de­
fraud “ the public or any person ” of certain substantial 
rights, such as its or his property or means or something of 
a like character. Mr. Crankshaw has set out a number of

Judgment. 

We tm or»-, J.
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Wetinoie, .1
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cases,1 * in which it has been held that the section applies, and 
these cases illustrate, I think, very fairly what I intend to 
convey.

The next question for consideration, is whether the 
charges, in the light of the particulars, constitute an offence 
under sec. 5£7 of the Code. That section is as follows: 
“ Every person is guilty of an indictable offence, and liable 
to seven years imprisonment, who, in any case not hereinbe­
fore provided for, conspires with anv person to commit any 
indictable offence/’

The matters with respect to which the accused is alleged 
to have conspired are (1) to defraud Samuel James Donald­
son, a candidate at the said election, from being returned 
thereat as a member of the Legislative Assembly; (2) to de­
fraud the electors of the electoral division by illegally ob­
taining the return of Peter D. Tyerman, as a member of 
the said Assembly; and (3) to defraud the public by procur­
ing the return of the said Peter D. Tyerman as such member.

The question arises, are these matters indictable of­
fences? If they are. it would seem to me that the charge 
would hold under the section of the Code in question ; if they 
are not. it will not hold. It is very clear that these matters 
do not amount to a statutory offence. I cannot find any 
statute which creates such matters an indictable offence. 
Then, are these matters indictable offences at common law? 
I have looked into this question also and I cannot find that 
they are. In Russell on Crimes,- the following is laid down 
as a definition of cheats and frauds punishable at common 
lew, namely: “the fraudulent obtaining of the property of 
another by any deceitful and illegal pretence or token (short 
of felony), which affects or may affect the public ” In R. v. 
Rent,3 the accused was charged in two counts with intend­
ing fraudulently and deceitfully to contravene the provisions 
of an Act of Parliament, and to prevent a fair election of 
councillors from taking place for a ward, and wrongfully 
and deceitfully wishing to make it appear that A. and B., 
who were then and there respectively candidates for the office 
of councillors of and for the said ward, were duly elected

1 Crankuhaw. Criminal Code (2 od.), p. 432.
1 Oth Ed. at p. 46,'$.
* 2 Car. & K. 17»: 1 Den. C. C. 157.
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councillors thereof at the election aforesaid for the said Judgment, 
ward, falsely, fraudulently, deceitfully, and contrary to, and Wetmore J. 
in fraud of the provisions of the statute aforesaid, in that be­
half did personate one J. H., the name J. H. being then on 
the burgess roll of the said ward, and the defendant then 
and there as in the name of the said J. H., did give his 
vote for the said A. B. This was simply a charge of persona 
tion. The question therefore arose : “ Did these counts con­
tain the description of an offence at common law?** The 
Court held they did not. In 7?. v. Ilogg,4 also for personating 
a voter at a municipal election, R. v. Dent was followed, and 
it was held not to be an indictable offence. T can see no dif 
ference so far as the question involved is concerned between 
a municipal election and an election to the Legislative As­
sembly. Possibly the acts referred to in the particulars, 
namely, granting three additional polling divisions subsequent 
to the issue of the returning officer’s proclamation and prior 
to nomination day, and withholding the notice of granting of 
the three polling divisions from the candidate Donaldson, 
may have been a contravention o.f The Territorial Election 
Ordinance/' and if so, it would lie punishable under sec. 128 
of that Ordinance, but it would not he an indictable offence so 
as to bring it within the purview of sec. 527 of the Code.

It was contended that paragraph 7 of the particulars 
alleged an indictable offence under sec. 503 of the Code.
That section is as follows: “ Everyone is guilty of an indict­
able offence and liable to seven years’ imprisonment who wil­
fully (a) destroys, injures or obliterates, or causes to be de­
stroyed, injured or obliterated; or (b) makes or causes to be 
made any erasure, addition of names or interlineation of 
names in or upon any writ of election, or any return to a writ 
of election, or any indenture, poll book, voters’ list, certificate 
affidavit or report, or any document, ballot or paper made, pre­
pared or drawn out according to any law in regard to Dom­
inion, provincial, municipal or civic elections.” It seems 
to me that the furnishing of this particular will not help 
the Crown, because the original charge is, as I have already 
stated, namely, conspiring to defraud Donaldson, the electoral 
division and the public respectively; that is the gravamen of

4o f’nr. & P. 170.
• <\ O. 1808, c. 3.
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Judgment, the charge, and that will not support a charge under sec. 503,
Wetmore, J for making or causing to be made an erasure, addition of 

names or interlineation of names in or upon a poll book. I 
am of opinion that such particulars cannot be referred to for 
the purpose of bolstering up a charge under that section. In 
order to make my meaning more clear I had better refer to 
the contention of the learned counsel for the Crown. The 
particulars were furnished under paragraph 2 of sec. 616 of 
the Code, and sec. 617 provides as follows : u When any such 
particular as aforesaid is delivered a copy shall be given with­
out charge to the accused or his solicitor, and it shall be 
entered in the record and the trial shall proceed in all respects 
as if the indictment had been amended in conformity with 
such particular.” It was urged that the particulars so fur­
nished by virtue of this provision became part of the charge. 
T am not of that opinion They became part of the record 
for the purpose of this trial ; that is, to limit the Crown 
in so far as the charge is concerned to the acts of conspiracy 
stated in such particulars. The charge itself was not amended ; 
the trial only proceeded as if it had been amended.

Assuming paragraph 7 of the particulars to contain a 
charge under sec. 503 of the Code (and T am not clear that 
it does), I am satisfied that such particulars could not be 
lifted up and incorporated in the original charge so ais to form 
a charge under sec. 503 which was not necessarily embraced 
by the original formal charge as laid. I would very much like 
to see, if it were done, how a warrant of commitment for 
enforcing any sentence of imprisonment under sec. 503 would 
be warded. I must confess that my ingenuity has not been 
able to conceive how a warrant for that purpose could be made 
out under such circumstances.

The question was raised whether the several counts in the 
charges are valid in form. In so far as the first two counts 
are concerned, because it is not alleged that the conspiracy 
was made by deceit, falsehood or other fraudulent means ; and 
as to the third count, because the subject matter of the con­
spiracy was not one in which the general public as such were 
concerned or with respect to which they could be defrauded,
1 do not feel called upon to express a decided opinion on these 
questions. In II. v. Skelton.° a charge was laid under sec. 147

•3 T»*rr. L. It. 58.
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of the Code for making a false solemn declaration; the charge Judgment, 
omitted to allege that the false declaration was made “with Wetmore,J. 
intent tyj mislead,” it was held that the omission of that alle­
gation did not vitiate the charge. I think if that decision is 
binding upon this Court as at present coinstituted we must hold 
the charge in this case is good in so far as the question I am 
now discussing is concerned. 1 have always had doubts 
whether that case was correctly decided in the respect men­
tioned, and if I am not boaind by that decision I think 1 would 
he inclined to hold the charges in this case bad in form. But 
I very much doubt whether it is open to the Court to decide 
that question because the learned trial Judge informs me 
that no question of that sort was raised at the trial, and 
certainly no such question was pressed before this Court at 
the first argument at Calgary. It was raised by the members 
of the Court after the argument there, and therefore the 
second argument was directed for the purpose of discussing 
such question. I therefore cannot conceive that it was the 
intention of the trial .fudge to reserve any such question for 
the opinion of this Court. It is true that the case as stated 
and the questions submitted are large enough to embrace 
the points in question, but this Court has repeatedly held 
that it has no authority, on the consideration of a stated 
case, V» decide any question not submitted by the case, and 
inasmuch as the learned Judge never intended to submit the 
question l very much doubt whether we should decide the 
points raised as to the form or validity of the charge. It 
is not, however, necessary to express any decided opinion 
upon the subject, because I have come to the conclusion, for 
the reasons previously stated in this judgment, that the con­
viction should be quashed.

Scott and Harvey. JJ., concurred.

New lands, J.—Sec. 304, to which the charge expressly 
refers, is headed “Conspiracy to Defraud,” and makes every­
one guilty who conspires with any other person “ by deceit or 
falsehood or other fraudulent means.*’ These latter words 
“other fraudulent means,” must be restricted in their mean­
ing by the particular words which precede them to other 
fraudulent means in the nature of deceit and falsehood.
That this interpretation is the correct one is, I think,
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also shewn by the last words of the section—“ whether 
,l. such deceit or falsehood or other fraudulent means would or 

would not amount to a false pretence as hereinbefore defined.” 
This definition is given in sec. 358 of the Code as follows: 
“ A false pretence is a representation, either by words or 
otherwise, of a matter of fact either present or past, which 
representation is known to the person making it to be false, 
and which is made with a fraudulent intent to induce the 
person to whom it is made to act upon such representation. 
Exaggerated commendation or depreciation of the quality of 
anything is not a false pretence, unless it is carried to such 
an extent as to amount to a fraudulent misrepresentation of 
fact.”

The question then is: At what class of offence does sec. 
394 aim ? Its words arc to prevent persons from conspiring 
“ by deceit or falsehood or other fraudulent means to defraud 
the public or any person ascertained or unascertained, or to 
affect the public market price of stocks, shares, merchandise, 
or anything else publicly sold.” These words read in the 
meaning of the word “ defraud ” as given in the New English 
Dictionary that it is to deprive a person by fraud of what is 
his by right either by fraudulently taking or dishonestly with­
holding it from him, and in the restricted meaning which must 
be given to “ other fraudulent means ” can, it seems to me, 
be interpreted in no other way than that they were intended 
to prevent persons from conspiring together by false and de­
ceitful means to defraud the public or any person out of their 
money or property or to cause them to lose money by, in the 
same manner, affecting the price of anything publicly sold.

Now, the charge in this case is not that he defrauded any 
person or the public out of any money or property or caused 
anyone to lose money, but that by unlawful means he pre­
vented Samuel James Donaldson from being elected a member 
of the Legislative Assembly, which is an offence that, in my 
opinion, is not contained in this section of the Code.

The first two counts of the charge arc also defective by 
not stating that he conspired “ by deceit or falsehood or other 
fraudulent means.” They simply state that he conspired to 
defraud, the means by which the conspiracy was to be carried 
out not being stated as required by the section. The meaning 
of “ defraud ” being restricted by sec. 394, it is therefore s
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necessary ingredient of the offence that it was done in the 
manner stated by the Code.

I think these two counts cannot be aided by the particulars 
as the charge itself should contain all the ingredients of the 
offence as contained in the section of the Code under which 
it is laid.

This last objection docs not apply to the third count, which 
is bad only because the offence charged in it is not one of the 
offences contained in that section, and because the public have 
no rights in this matter out of which they can be defrauded.

If this charge is not an offence under sec. 31)4, is it an 
offence under any other section of the Code? Section 527 
is the only other section under which in my opinion this 
charge could come. That section provides that everyone is 
guilty of an indictable offence who, in any case not therein­
before provided for, conspires with any person to commit an 
indictable offence. Are therefore the unlawful acts which 
Sinclair conspired to do indictable offences? They were not 
offences known to the common law but were made offences by 
The Election Ordinance;' and by sec. 128 of that Ordinance 
a penalty of $500 or one year's imprisonment, or both, are 
imposed upon a returning officer for at least some of the 
offences mentioned in the particulars. In Couch v. Steel,' 
Lord Campbell, C.J., says: “ The penalty being annexed to the 
offence in tin* very clause of the Act creating it, no indictment 
or other proceeding could be taken against the person making 
default far the mere breach of the duty cast upon him bv the 
Act. The duty being one of a public nature, the defaulter 
would lie subject by the common law to an indictment for 
the breach of it, except for the particular mode of punishment 
by a penalty prescribed by the Act. As far as the public 
wrong is concerned there is no remedy but that prescrilied by 
the Act of Parliament.” In R. v. Robinson,* Lord Mansfield 
said: “ The objection to this indictment is that the offence is 
not indictable lieeause the Act of Parliament lias pointed out 
a particular punishment and a specific mode of recovering 
the penalty which it inflicts. The rule is certain that when a 
statute creates a new offence by prohibiting and making un-

*3 El. & Bl. 402 nt p. 410 ; 2 C. L. R. 040 ; 23 L. J. K. It. 13, 121 ; 
18 Jur. BIB : 2 W. It. 170.

12 Burr. 700 ; 2 M. Km. B13
VOL. VII. T.L. BEPT8.—28

Judgment. 

Xfwlandf, J.
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lawful anything which was lawful before, and appoints a speci­
fic remedy against such new offence (not antecedently unlaw­
ful) by a particular sanction and particular method of pro­
ceeding, that particular method of proceeding must be pur­
sued and no other.”

The offences set out in the particulars were not known 
to the common law before the passing of The Election Ordin­
anceand they are punishable under sec. 128 of that Ordin­
ance by fine or imprisonment, or both; and by sec. 133 these 
penalties may be recovered on summary conviction before two. 
justices of the peace. Under the above mentioned rule, the 
particular method of proceeding pointed out by the Ordinance 
must he followed and no other. They are not therefore indict­
able offences, and the accused could not be prosecuted for 
conspiring to commit them under sec. 527 of the Code.

1 can see no reason in this case why the accused was not 
prosecuted under The Election Ordinance/ because the 
offences he is alleged to have conspired to commit are certainly 
offences under that Ordinance; and the Legislature in provid­
ing the penalties there prescribed evidently considered them 
sufficient for the offence. Even if lie did not actually com- 
Tiiit them, but only conspired to do so, it would be a breach 
of his oath that he would act faithfully in that capacity with­
out partiality, favor, or affection ; and, as that oath is a part 
of the Ordinance, he would, I think, be guilty of a contra­
vention of its provisions by so conspiring, and, therefore, 
punishable under section 128. To prosecute a man for con­
spiring to commit an offence when the charge should be for 
committing the actual offence itself is strongly condemned by 
such eminent Judges as Lord Cramvorth,6 Lord Cockburn,10 
and by Meredith, J.A.,U in Rex v. Qoodfellow. Lord Cock- 
burn in R. v. Boulton said : “ I am clearly of opinion that 
where the proof intended to lie submitted to a jury is proof of 
the actual commission of the crime, it is not the proper 
course to charge the parties with conspiring to commit it; 
for that course operates, it is manifest, unfairly and unjustly 
against the parties accused ; the prosecutors are thus enabled 
to combine in one indictment a variety of offences, which, 
if treated individually, as they ought to be, would exclude the

• Re Rowlands. 5 Cox C. C. 407.
'• R. v. Boulton, 12 Cox C. C. 87.
,l R. v. Qoodfellow, 11 O. L. R. 359 at p. 365.
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possibility of giving evidence against one defendant to the 
prejudice of others, and deprive defendants of the advantage 
of calling their co-defendants as witnesses. I do not say 
this merely on my own authority. 1 have the authority of 
the late Lord Cranworth, one of the ablest of our Judges, for 
the view I have expressed. In a case before him, in which 
the parties had been indicted, not for the offence they had 
committed, but for conspiracy to commit it, that eminent 
Judge said that such a course was no doubt legal, but that 
it would have been more satisfactory if they had been indicted 
for that which they had done, and not for conspiring to do it.”

For the above reasons I think that the questions asked 
by the learned trial Judge should be answered in the negative.

Siftox, C.J., concurred with Newlands, J.

Prendergast, J., concurred in the result.

Conviction quashed.

BOOTH v. BEECHEY.

Landlord and tenant — Misrepresentation—Fraud—Damages—Deceit.

In mi action by a tenant against his landlord for damages for mis­
representations, made by the landlord in relation to the demised 
premises prior to the making of the lease, the evidence showed that 
there was no fraud on the part of the landlord in making the 
representations. It also appeared that the tenancy had expired 
before any claim for damages was put forward.

Held, therefore, that the tenant could not recover.
[Newlands, J., 18th December, 1906.\

Plaintiff brought action to recover against the defendant 
for goods sold and money lent, to which action the defendant 
counterclaimed for damages for alleged fraudulent misre­
presentations, made by the plaintiff in connection with certain 
farm lands leased by the plaintiff to the defendant. The mis­
representations alleged were that there were 130 acres of 
summer-fallowed land and forty acres of breaking ready 
for crop, that there was a good well, 100 acres fenced for 
pasture and granary accommodation for 7,000 bushels of 
grain, while in fact there were only ninety acres of summer-

•hulgment. 

Newlandw, -I.

Statement.
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fallowed land and twenty-six acres of breaking, there was no 
well, no land fenced for pasture, and a granary with accom­
modations for 4,000 bushels of grain only.

Ford Jours, for plaintiff.
IV. .1/. Martin, for defendant.

Xewlaxds. .1.—The evidence shews that plaintiff was 
never on the demised premises before leasing to defendant; 
that he had purchased the farm from one Scott the autumn 
before and took it on his representations; that he made the 
representations to defendant honestly believing that Scott had 
told him the truth ; that defendant went on the land under the 
lease and remained in possession during the term; that he 
made no complaint to defendant until after the completion 
of his term: and that the first notice plaintiff had of the 
claim for damages was when defendant filed his counter-

ill a similar ease. Lrggr v. Crol’cr,x the Lord Chancellor 
of Ireland (Lord Manners), said: ‘‘It appears, that pend­
ing the treaty, and la-fore any agreement was concluded (for 
I find no article had la-on previously signed), Colonel Legge 
asked the defendant if the public had any right of way through 
the grounds: the defendant replied that they had not: and on 
this représentation, it is alleged. Colonel Ts-gge was induced 
to take the lease. On a subsequent interview it appears that 
Colonel Legge reduced the minutes of the agreement to writ­
ing: and it was agreed that defendant should prepare the 
lease: he afterwards gave a draft of the lease to the plaintiff, 
who had it in his possession alxnit ten days, and it appears 
that neither the draft, nor the lease that was afterwards 
prepared from it. contains any stipulation or covenant in 
respect of the right of way. Then arises the question, whether, 
under the head of fraud or mistake, the defendant is bound 
to make good the injury the plaintiff has sustained hv reason 
of the right of way being established: and if he i>. whether 
that is to be done by altogether rescinding the contract and 
cancelling the lease, or by making compensation by wav of 
damages? . . . The case appears to me to bear some re­
semblance to the sale of a horse where the vendor says lie
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believes the horse to be sound, but will not warrant him; now Judgment, 
to make him liable the purchaser must prove the scienter, Newlând*. J. 
which is the gist of the action, that at the time he asserted 
he was sound, he knew him to he unsound. So here, Mr.
Crokcr says, that in his opinion, the fact is so, and assigns 
the reason for that opinion, and when the leases are prepared, 
this is not followed up by a covenant to that effect. The 
case would have been materially different if wilful misrepre­
sentation, or omission, had been made out : it is sufficient for 
me to say they form no part of the case before the Court.”

In Manson v. Thacker,2 it was held that a purchaser can­
not, in the absence of fraud, obtain compensation after con­
veyance for a misrepresentation, even though such misrepre­
sentation related to the subject-matter of the conveyance.
In delivering judgment. Malins, V.-C., said: “I apprehend 
that upon every principle the purchaser, having investigated 
the title and looked at the property, must he taken to have 
been satisfied. I do not express any opinion as to whether he 
might not have been entitled to compensation, or even to 
rescind his contract, if lie had discovered the culvert before 
he completed his purchase. But the purchaser here has had 
ample opportunity of examining the property, for there was 
no concealment, and lie ought to have discovered this defect 
before he completed his purchase.”

In lirslcy v. Besley,a there was a claim for damages on 
account of a misrepresentation of the length of time a lease 
had to run, made when the parties were entering into a sub­
lease. In delivering judgment. Malins, V.-C„ said: Under 
these circumstances, what are the rights of the parties? It 
has been laid down as a rule that a purchaser must be wise in 
time, and it is quite immaterial whether the rule is applied to 
a purchaser for valuable consideration or to a lessee, because 
a lessee is a purchaser for value, and is equally hound to look 
into the facts connected with the subject of the lease as a 
purchaser is to look into the matters connected with his 
purchase. That is clearly shewn by the case of Legge v.
Croker;x and Lord St. Leonards, in his Vendors and Pur­
chasers. says that a purchaser cannot recover his purchase ' 
money after the conveyance is executed, either at law or in 
equity.”

147 L J. Ch. 312: 7 Ch. IX 020: 38 L. T. 200; 20 W. R. 004.
*0 Ch. D. 103; 38 L. T. 844 ; 27 W. R. 184.
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Judgment. In Brownlie v. Campbell;1 Lord Selborne, L.C., said:
Nfwiind*. J. “It appears to me that the cases which have been decided in 

this country and in Ireland are to the same effect. During 
the course of the argument I called the attention of the 
learned counsel for the appellant to what was said in the 
judgment given in this House by Lord Cottenham in the 
well-known case of Wilde v. Gibson* and more particularly to 
the case of Legge v. Croker,x there referred to, apparently 
with approbation, which was before Lord Manners in Ireland, 
and which has in some respects a close resemblance to this 
case. There a positive statement was made that there had 
been a decision against a right of way. It was bona fide 
believed that there had been such a decision, but when it was 
examined it was found not to exclude every sort of right of 
way, but only a certain kind ; and one other kind, not excluded 
by it, remained, and was eventually established. That repre­
sentation having been believed to be true at the time it was 
made, and having been made in good faith, it was held, after 
conveyance, by the Court, that it was no ground for relief 
in equity, either by way of compensation, or by setting aside 
the contract.”

In Brett v. Clowserf there was a claim for compensation 
arising out of a misrepresentation made by an auctioneer in 
selling leasehold premises upon the faith of which plaintiff 
bought the lease at a higher rate than he would otherwise have 
paid. Denman, J„ in delivering judgment, said : “ The cases 
in which misrepresentations have been held to afford a defence 
to a suit for specific performance, or even to entitle the pur­
chaser to specific performance with compensation, or to entitle 
him to rescind the contract, do not conflict with the doctrine 
acted upon in Legge v. Croker.’ That case appears to me 
to be identical with the present in principle ; for I can see no 
distinction between the inaccurate denial of the servitude 
in the one case, and the inaccurate assertion of the quasi-ease­
ment in the other.”

In Joliffe v. Baker,7 the vendor of real property, during 
the negotiations for the sale, made a representation to the pur-

« 5 A. C. 025 at p. 037.
•1 H. L. Cas. 005 ; 72 Jur. 527.
• 5 C. P. D. 370.
T11 Q. B. D. 255; 52 L. J. Q. R. GOO: 48 L. T. 006 ; 32 W. R. 

50 ; 47 J. P. 078.
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chaser, bona fide, and believing it to be true, that the pieces Judgment, 
of land sold contained 3 acres, whereas they contained a less Newïënd*, J. 
quantity. After completion of the contract and execution of 
the conveyance, the purchaser sought to recover compensation 
from the vendor for the false representation. The Court held 
that after completion such compensation could not be recov­
ered unless there had been fraud. In discussing the question of 
fraud, A. L. Smith, J., said : "If a man makes a statement 
knowing it to be untrue, with the intention that another should 
act upon it, that obviously is fraud ; so also if a man reck­
lessly, not caring whether it be true or false, makes a state­
ment with the intention that another should act upon it, that 
also is fraud. In both cases there is the moral turpitude 
which, in my opinion, is necessary to maintain an action for 
damages for deceit. If a man makes a statement which he 
believes to be true, but which is in fact untrue, even though 
made with the intention that another should act upon it, this, 
in my judgment, will not suffice to maintain an action for 
damages for deceit. In the present case the necessary moral 
turpitude is wanting. It seems to me to be misleading to talk 
of legal fraud in such a case as distinguished from moral 
fraud, and I adopt what was said by Bramwell, L.J., upon 
the point in Weir v. Bell* In my judgment fraud, as above 
described, and nothing short of it, must be established to sus­
tain an action for damages for deceit.”

In this case I have found that there was no fraud on the 
part of the plaintiff in making the representation he did, 
and, as the contract has been fully completed, and the term 
for which the premises wrere let has expired, the defendant 
cannot recover any compensation on account of these repre­
sentations being untrue.

Judgment for plaintiff.

•47 L. J. Ex. 704; 3 Ex TV 238 : 38 L. T. 929 ; 26 W. R. 746.
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JONES v. ENGLAND.

BilU of rachnngr -I’romittory note — Endorsement for collection— 
Action by original payee—Holder—Presentment for payment—

In nn action by Hie payee of a note against the maker it appeared 
that the plaintiff had previously endorsed the note to his solicitor 
for collection, and that the note had never been presented for pay-

IIeld. that the action was properly brought in the plaintiff's name. 
Held, further, that the note not having been presented for payment, 

the action could not be maintained, but that the defendant was not 
entitled to costs inasmuch as he had not shown that he had money 
at the bank where the note was payable from the time the note fell 
due until the commencement of the action.

[Newlaniis, J., SJst December, JOOfi.]

Statement, Act ion by tlie payee of a promissory note against the 
maker for payment thereof.

Argument. C. E. 1). Wood, for the defendant, objected that the 
action could not he maintained because the plaintiff prioir to 
action had endorsed the note to a third party, and because 
also the not i was not presented for payment before action.

M. McCnusland, for plaintiff.

Judgment. New LANDS, J.—This is an action on a promissory note 
made by defendant payable to plaintiff. Before suit plaintiff 
indorsed the note “ Pay to the order of M. McCausland,” 
signed the same, and handed it to Mr. McCausland as his 
solicitor for collection. No value was given by McCausland. 
On this state of facts defendant contends that plaintiff was 
not the holder of the note at the commencement of the action.

It seems to me, however, that, as no property in the note 
passed to McCausland, and as he took it merely as agent 
for plaintiff, that plaintiff would still lie the holder of the 
note, and, although McCausland could have sued upon it in 
his own name, he could have done so merely as agent for 
plaintiff : Solomon v. Bank of England,1 I)c La Chaumctte 
v. Bank of England.- McCausland could not therefore be

• 13 East. 133.
*0 B. & (’. 206: 7 L. J. (O.S.t (K.B.) 179.
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the holder of the note: Marston v. Allan* Bradiaugh v. De 
Bin,* and therefore plaintiff has the right to recover.

Defendant also contends that, though the note was pay­
able at the Union Hank of Canada at Regina, it was not 
before action brought presented there for payment (this 
is not denied by plaintiff), and therefore plaintiff cannot re­
cover. In support of this contention plaintiff cites Warner 
v. Symon-Kaye Syndicate,5 where the Supreme Court of 
Nova Scotia held that where a note was payable at a particu­
lar place it must be presented for payment before action. 
Mr. Justice Graham, after citing sec. 86 of the Bills of Ex­
change Act, 1890, said : “ First, there is the expression ‘ must,* 
which is imperative. Here, too, it is dealing with the neces­
sity of presentment in the case of the maker and the maker 
only, because sub-secs. 2 and 3 deal with the necessity of pre­
sentment in order to make the indorser liable. Then the 
maxim expressio inti us exclusio alterius is to be applied to 
this provision : * Hut the maker is not discharged by the 
omission to present the note for payment on the day it 
matures.’ Some effect must be given to a clause like that. 
The same may he said of this further clause : ‘ If no place of 
payment is specified in the body of the note, presentment 
for payment is not necessary in order to render the maker 
liable.’ The provision as to costs will have effect too, in this 
as well as in the other case, namely, that, if the maker suc­
ceeds on the ground that there has been no presentment 
proved, the Court may still deprive him of the costs usually 
given to a successful suitor.”

On behalf of defendant there was cited the opinion of 
Armour, C.J., in Merchants Bank of Canada v. Henderson,a 
where he said : “ The effect of this provision seems to be that 
it is still necessary in order to charge the indorser that such 
a note should be presented for payment at the particular 
place on the day it falls due: but that to charge the maker, 
it is unnecessary that it should be so presented, but that 
it may be so presented at any time before action brought, and 
that an action may he brought upon it against the maker,

•8 M. & W. 404: 11 L. J. Ex. 122.
4 30 L. J. C. I*. 27)4; L. It. 7» C. P. 473; 22 L. T. 023: 18 

W. Jl. 031.
* (1804 ) 27 N. 8. 340.
*28 O. R 300 nt p. 305.

Judgiiivnt. 

XYwliind*. J.
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.iwlgmnit. even without any presentation at the particular place, at the 
Newlamls, ,i. risk of the plaintiff being obliged to pay the costs of such 

action in case the maker shall shew that he had the money at 
the particular place to answer the note when the note fell 
due and thereafter ; but it may be that the effect of his pro­
vision is that, as far as the maker of such a promissory note 
is concerned, the promissory note is to be deemed and taken 
to be a promise by him to pay generally ; but it is unnecessary 
to determine the effect of this provision in determining this 
case.”

As the decision of the Supreme Court of Nova Scotia is 
a considered one, and the opinion of Armour, C.J., only an 
obiter dictum, and as I agree with the reasons given by 
Graham, E.J., 1 have come to the conclusion that the first 
mentioned is the correct interpretation of sec. 86, and I 
therefore think that the objection is fatal and that there 
must be a judgment for defendant.

As to the question of costs, which by the section are in 
the discretion of the Court, I think that liefore defendant 
should be entitled to costs he should prove that he had the 
money in the Union Bank of Canada at Hegina, the place 
where the note was payable, from the time the note was due 
until the commencement of this action, and, as there is no 
evidence that such was the case, the judgment will be without 
costs to either party.

Action dismissed without ousts.
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REX V. CANADIAN PACIFIC RAILWAY COMPANY.

Railway—Prairie Fire Ordinance -Application to Dominion railways 
—Constitutional law—Jurisdiction of Court to review evidence 
on certiorari.

The provisions of the Prairie Fires Ordinance respecting the kindling 
of tire and the letting of fire run at large, apply to the Canadian 
Pacific Railway Company in the operation of locomotive steam 
engines upon its railways.

The provisions of sec. 23$), ss. 1 and 2 of the Dominion Railway Act, 
are not in conflict with nor do they supersede the provisions of the 
Prairie Fires Ordinance.

Section 25 (E) of the Dominion Railway Act does not in the absence 
of rules and regulations thereunder supersede the Prairie Fires 
Ordinance.

On certiorari the Court cannot examine the evidence either in support 
of or in disproof of any findings of fact of the Justices, nor for the 
purpose of finding any additional facts.

| En banc, 16th and 80th April, 1907.]

This was a motion by the defendants to make absolute two 
rules nisi for writs of certiorari for the purpose of quashing 
convictions made against them for breach of The Prairie 
Fires Ordinance. The section under which the convictions 
were made, as amended by sub-section (2) of the Ordinances 
passed in the first session of 1003, and of sub-section (3) in 
the second session of the same year, are as follows :

“ 2. Any person who shall either directly or indirectly, 
personally or through any servant, employee or agent—

(a) Kindle a fire and let it run at large on any land not 
his own property ;

shall be guilty of an offence and shall, on summary convic­
tion thereof, be liable to a penalty of not less than $25 and 
not more than $200, and in addition to such penalty shall 
be liable to civil action for damages at the suit of any person 
whose property has been injured or destroyed by any such 
fire.

(2) If a fire shall be caused by the escape of sparks or 
anv other matter from any engine or other thing it shall be 
deemed to have been kindled by the person in charge or who 
should be in charge of such engine or other thing, but such 
person or his employer shall not be liable to the penalties 
imposed by this section if in the case of stationary engines 
the precautions required by section 12 have been complied

Statement.
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Statement, with and there lias been no negligence in any other respect, 
or in the ease of railway or other locomotive engines such 
engine is t with a suitable stnoke-stack netting and
ash-pan netting in good repair and kept closed and in proper 
place, and in the case of railway engines where the line of 
railway passes through prairie country, there is maintained 
for a distance of at least three miles continuously in each 
direction from the point at which the fire starts on each 
side of such line of railway, and not less than two hundred 
nor more than four hundred feet therefrom a good and suffi­
cient fireguard of ploughed land not less than sixteen feet in 
width kept free from weeds and other inflammable matter, 
and the space between such fireguard and such line of railway 
is kept burned or otherwise freed from the danger of spread­
ing fire, and there has been no negligence in any other respect.

(3) For the purpose of ploughing any fireguard as in 
the next preceding sub-section provided, and of freeing from 
inflammable matter the line between such fireguard and the 
line of railway any railway company is hereby authorized to 
enter upon any uncultivated or unoccupied land without in­
curring any liability therefor provided that no unnecessary 
damage shall be done.”

The motion was argued before Siftox, C.J., Wet more, 
Prixoeroast. New lands, Harvey and Stuart, JJ.

Argument. //. A. Robson, for the motion.
Frank Ford, Deputy Atty.-Ccn., and J. F. Frame, for the 

Crown.
\HOth April, 1907.']

Judgment Harvky, J.—Several grounds were taken in the rule 
but the only ones which were urged or argued on this motion 
are as follows:

“ 5. That penalties imposed by a provincial legislature 
for the kindling of fire and letting it run at large, do not 
apply to railway companies governed by The Dominion Rail- 
trail Act in the operation of locomotive steam engines upon 
their railways.”

“ 6. That the provisions contained in sub-section (2) of 
section 2 of The Prairie Fires Ordinance, as amended, 
whereby the penalties provided by the section are not to be 
imposed ‘ if in the case of railway < r other locomotive engines

6733
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such engine is equipped with a suitable smoke-stack netting 
and ash-pan netting in good repair and kept closed and in 
proper place, and in the case of railway engines where the 
line of railway passes through a prairie country there is main­
tained for a distance of at least three miles continuously in 
each direction from the point at which the fire starts on each 
side of such line of railway, and not less than two hundred 
nor more than four hundred feet tlier'from a good and suffi­
cient tireguard of ploughed land not less than sixteen feet 
in width kept free from weeds and inflammable matter, and 
the space between such fireguard and such line of railway is 
kept burned or otherwise freed from the danger of spreading 
fire/ are in effect requirements of the Legislature of the 
North West Territories or the Province of Saskatchewan, 
that such recited precautions be observed under penalty for 
the want of such observance: that the accused company is a 
railway company formed, existing and operating under the 
laws of tin- Dominion of Canada, and as to such railway 
companies the provisions of sub-section (2) requiring such 
precautions have been superseded by and arc in conflict with 
the provisions of The Railway Act, 1903, ami particularly 
section 25 thereof, whereby the Board of Bailway Commis­
sioners for Canada may make orders and regulations ‘with 
respect to the use of any engine, of nettings, screens, grates 
and other devices, and the use on any engine or car of any 
appliances and precautions, and generally, in connection with 
the railway respecting the construction, use and maintenance 
id" any fireguard or works which may be deemed by the Board 
necessary and most suitable to prevent, as far as possible, 
fires from being started, or occurring upon, along or near 
the right of way of the railway.' ”

“ Î. That the provisions of said amended section 2 re­
garding fireguards are ùlIra rires as regards railways gov­
erned by Dominion Legislation as is the applicant.*’

The first objection which is numbered (5) is met by the 
decision of this Court against the same defendants: The King 
v. The Canadian Pacific Railway Company.' in which a con­
viction for the same offence was in question. I may also 
refer to (Irani v. Canadian Pacific Railway Company,2 in 
which a somewhat similar Act of the province of New Bruns­
wick was held as applying to the defendant company.

Judgment. 
Harvey, J.

1 7 Terr. !.. B. 2H0: 1 W. !.. It SO. 
•HO X. H. It. 52K.
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Judgment. 

Harvey, J.
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The next objection, however, is that those decisions are not 
now applicable because the Dominion Parliament has legis- 
111 ted on the subject, and even if the province or the Terri­
tories had the right to pass such legislation to affect Dominion 
railways at the time it was passed it must be taken as being 
now overborne by the Dominion legislation.

The Dominion legislation referred to, and which is appli­
cable to this case, is contained in paragraph (e) of section 
25 of The Railway Act, 1903, which provides that the Board 
of Railway Commissioners which is constituted by that Act 
may make orders and regulations,

“(e) With respect to the use on any engine of nettings, 
screens, grates and other devices, and the use on any engine 
or car of any appliances and precautions, and, generally, in 
connection with the railway respecting the construction, use 
and maintenance of any fireguard or works which may be 
deemed by the Board necessary and most suitable to pre­
vent, as far as possible, tires from being started, or occurring, 
upon, along or near the right of way of the railway and 
section 239 of the same Act, which is in the following terms :

“ 239. The company shall at all times maintain and keep 
its right of way free from dead or dry grass, weeds and other 
unnecessary combustible matter.”

“ 2. Whenever damage is caused to crops, lands, fences 
plantations or buildings and their contents, by a fire, started 
by a railway locomotive, the company making use of such 
locomotive, whether, guilty of negligence or not, shall be 
liable for such damage and may be sued for the recovery of 
the amount of such damage in any Court of competent juris­
diction ;

“ Provided that if it be shewn that the company has used 
modern and efficient appliances and has not otherwise been 
guilty of any negligence, the total amount of compensation 
recoverable under sub-section two of this section, in respect 
of any one or more claims for damage from a fire or fires 
started by the same locomotive and upon the same occasion, 
shall not exceed five thousand dollars, and it shall be appor­
tioned amongst the parties who suffered the loss as the Court 
or Judge may determine.”

“ 3. The company shall have an insurable interest in all 
such property upon or along its route, for which it may be so 
held liable, and may procure insurance thereon in its own 
behalf.”
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It does not appear to me to be necessary for the purposes 
of this case to consider whether the first sub-section of sec. 
239 supersedes any portion of the Ordinance, for it is not in 
any way in conflict with it, and in the view I take the question 
of the proper penalty for breach cannot arise having reference 
to the evidence. It is quite clear from sec. 25 (e) that this 
sub-section is not intended to cover the whole field, and there­
fore to supersede entirely the provisions of the Ordinance on 
the subject. It was not strongly urged, nor do I think it can 
be strongly urged, that the second sub-section of sec. 239 
supersedes the provisions of the Ordinance. The provisions 
of the Act have reference to the civil liability alone, and arc 
for the protection of the individual injured ; while the pro 
\ isions of the Ordinance," as far as in question here, simply 
impose a penalty for the protection of the public generally.

As to sec. 25 (e), it is admitted that no rules and regula­
tions have been made by the Board, and I am quite unable to 
see how it can be seriously contended that until that is done 
it is effective legislation by the Dominion.

The point, moreover, appears to be settled by the decision 
in Attorney-General for Ontario v. Attorney-General for the 
Dominion A in which it was held that, notwithstanding the 
provisions of The Canada Temperance Act, the provincial 
Act of Ontario permitting local prohibition in municipalities 
was valid, and effective in municipalities in which the provi­
sions of The Canada Temperance Act were not adopted, it 
being also a permissive Act with same object as the Ontario 
Act. During the course of the argument Lord Watson said :4 
“ Where the Temperance Act is not adopted there is no law 
as yet applicable, and there the field is not covered.” It 
appears clear from this authority that the provincial legisla­
tion cannot be rendered inoperative by Dominion legislation 
which is itself inoperative and incomplete.

With regard to the last ground advanced, it is urged that 
the evidence shews that the conditions of the Ordinance other 
than those relative to the fireguards existed and that those 
conditions are such as the provincial legislature has no right 
to impose. In support of the convictions, however, it is 
objected that the evidence cannot be looked at to support 
any such conclusion. As was pointed out in The King v.

.Judgment. 

Harvey, J.

» (1896) A. C. 348. 
‘ At p. 854.
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Judgment. Canadian Pacific Railway Companyunder sec. 8 of The
Harvey, J. Prairie Fires Ordinance the burden is on the defendants of 

establishing the existence of the conditions necessary to re­
lieve them of the penalties imposed by the Ordinance. It is 
not suggested that in the present cases there is not evidence 
to shew the contravention of the Ordinance and thus to 
justify a conviction in the absence of proof of the conditions 
establishing an exemption, but it is urged that leaving aside 
the question of the fireguards there is uncontradicted evidence 
of the existence of all the conditions, and that being uncon­
tradicted it should he believed, and the conclusion therefore 
arrived at that the decision of the magistrate is founded on 
the absence of fireguards, the existence of which it is admitted 
is not proved.

It is in this regard, and in this regard only, that the two 
convictions differ. In the one where the fire started near 
Mortlach, admissions were made by the prosecutor that the 
engine was inspected and in proper order,” and ** that the 
engine was properly operated.”* In the other case, where 
the fire started near Krnfold, there were no admissions, and 
I will consider it first. The authorities do not appear to be 
entirely clear as to whether the evidence may he looked at on 
certiorari, hut I can find no authority that would justify the 
conclusion that it could he looked at and weighed as would 
require to he done to support the defendants’ contention. 
This is not an appeal. There is an appeal from such a con­
viction to a Judge of this Court, and on such an appeal the 
evidence could he considered and weighed. In Rerj. v. Rollon,6 
a motion to quash on a return to a certiorari, Lord Denman, 
in delivering judgment, said : “ All that we can then do, when 
their (the magistrates’) decision is complained of. is to see 
that the case was one within their jurisdiction, and that 
their proceedings on the face of them are regular and accord­
ing to law:” and further on: “ When a charge has been well 
laid before a magistrate on its face bringing itself within 
his jurisdiction he is hound to commence the enquiry : in so 
doing he undoubtedly acts within his jurisdiction: hut in the 
course of the enquiry evidence being offered for and against 
the charge, the proper, or, it may he, the irresistible con­
clusion to he drawn may he that the offence has not Ivecn

» 1 Q. It. 00; 4 I*. & If. 070 ; 5 Jur. 1154.
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committed, and so that the case in one sense was not within Judgment, 
the jurisdiction. Now to receive affidavits for the purpose of Harvey. J. 
shewing this is clearly in effect to shew that the magistrate’s 
decision was wrong if he affirms the charge and not to shew 
that he acted without jurisdiction. . . . Upon principle,
therefore, affidavits cannot be received under such circum­
stances. The question of jurisdiction does not depend upon 
the truth or falsehood of the charge, but upon its nature; it 
is determinable on the commencement, not at the conclusion, 
of the enquiry.” This case is constantly referred to in the 
later cases, and was approved and followed by the Privy 
Council in The Colonial Bank of Australia v. Willan.• In 
that case it is stated that Reg. v. Bolton8 is an example of the 
authorities which establish that “an adjudication by a Judge 
having jurisdiction over the subject matter is, if no defects 
appear on the face of it, to be taken as conclusive of the facts 
stated therein ; and that the Court of Queen’s Bench will 
not on certiorari quash such an adjudication on the ground 
that any such fact however essential has been erroneously 
found.” Likewise it has been held in our own Court in The 
Queen v. O’Kell,7 that the Court cannot review the magis­
trate’s conclusion, and that “ the law is clear that where the 
charge is one that, if true, is within the magistrate’s juris­
diction, the finding of the facts by him is conclusive and is 
not open to review here.” In the last mentioned case the 
evidence was looked at for the purpose of ascertaining 
whether there was evidence of the offence charged. There 
are other Canadian cases in which this appears to have been 
done, but so far as I have been able to find that is the utmost 
limit to which use may be made of the evidence, certainly 
in cases where there is an appeal. What is asked here, how­
ever, is that the evidence be looked at and a decision given 
that there is not simply enough evidence for proof of certain 
facts. It is the same as if the Court were asked on certiorari 
to make a conviction where a dismissal had taken place.
This was done in The King v. Reason.* In the report of 
this case it is stated that “the Court said that the evidence 
given was entirely and exclusively for the consideration of the

" L. R. 5 P. C. 417 ; 4.1 L. J. P. C. «il ; 30 L. T. 237 ; 22 W. R. 510.
1 1 Terr. L. It. 7».
*0 T. R. 375.
VOL. Vir. T.L. REPTS—29
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justices below, who were placed in the situation of a jury, and 
as they had acquitted the defendant this Court could not 
substitute themselves in the place of the justices acting as 
jurymen and convict him. That they could not judge of the 
credit due to the witnesses whom they did not hear examined. 
That they could only look to the form of the conviction and 
see that the party, if convicted, had been convicted by legal 
evidence, and that they must consider on this return that the 
magistrates had determined on the facts and not on the law 
of the case as distinguished from the facts.” The last sen­
tence is important because in that ease, as in the one before 
us. it was a question of the magistrate having erred in the 
law. It appears to me beyond question that on these 
authorities it is not open to this Court to usurp the func­
tions of the justices and find any facts proved which they 
do not appear to have found proved.

As to the Mortlach Case, it is urged that the admissions 
leave nothing but the question of the fireguards. Without 
examining the admissions carefully to determine their pur­
port and without considering their effect, it appears to me 
that giving the defendants the fullest benefit possible from 
them there is still the general question of negligence. The 
meaning of the exemption in sub-sec. 3 appears to be that if 
there has been no negligence there is no liability, certain 
illustrations of what will be negligence being stated. What 
other negligence there might be is for the justices’ considera­
tion. If they err the court of Appeal is the place to have 
the error corrected, not this Court on such an application as 
this.

I am not prepared to say what might he other negligence. 
It would depend on the circumstances of the case and would 
be determinable on the evidence by the justices. The evi­
dence shews that the fire started in the defendants’ right of 
way in the grass which had not been burned or otherwise 
cleared away. Apart from the provisions of sub-sec. 1 of 
sec. 239 of The Railway Art, 1903, above quoted, the case of 
Rainville v. Grand Trunk Railway Company * shews that the 
presence of this grass for one thing might be considered as 
negligence, even though the provisions of the Ordinance re­
garding its removal were invalid. It is said that being

• 2.ri A. It. affirmed 29 S. C. K. 201
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specially mentioned by the Ordinance it is not other negli­
gence. To give such a meaning would not in my opinion 
give effect to the spirit of the Ordinance and would not be 
justified, the intention of the exemption being, as I have 
indicated, the absence of all negligence. It appears to me, 
therefore, that in the Morllach Case, as in the Érnfold Case, 
it is not competent for this Court to say that the justices 
founded their decision on the view that the provisions of the 
Ordinance respecting fireguards were valid and binding, but 
even if they did in my opinion that would be no ground for 
quashing the convictions, for it appears to me that they are 
without doubt within the competence of the Legislature to 
pass as applicable to Dominion railways.

That the Ordinance in question was passed by the Legis­
lature of the North-West Territories does not appear to me to 
be material. By virtue of The Saskatchewan Act it has be­
come provincial law, and the power of the Territorial Legis­
lature was. so far as the matter under consideration is con­
cerned, practically identical with that of a provincial legisla­
ture.

The scheme of division of legislative power under The 
British North America Act has been considered by the 
Judicial Committee in numerous cases, and, from the de­
cisions, the following general opinion appears to be deducible, 
namely : That in the absence of Dominion legislation on 
matters that are not of the essence of the subject-matters 
exclusively reserved to the Dominion Parliament by sec. 91, 
but are merely ancillary thereto, the province may legislate 
if the method of treatment in such legislation is to make it 
come properly within any of the classes of legislation reserved 
to the province by sec. 92. In the late Privy Council case 
decided last year, Grand Trunk Railway v. Attorney-General 
for Canada,'0 Lord Dunedin, who delivered the judgment, 
said : “A comparison of two cases decided in the year 1894, 
namely, Attorney-General of Ontario v. Attorney-General of 
Canada," and Tennant v. Union Bank of Canada,'2 seems 
to establish these two propositions : First, that there can be 
a domain in which provincial and Dominion legislation may

”76 L. J. P. C. 23; (1907) A. C. 65; 95 L. T. 631 ; 23 T. L. 
R. 40.

“ (1894) A. C. 189.
” (1894) A. C. 31.

Judgment. 
Harvey, J.



452 TERRITORIES LAW REPORTS. [ VOL.

Judgment, overlap, in which case neither legist;ion will be ultra vires 
Harvey, J. if the held is clear; and, secondly, that if the held is not 

clear, and in such a domain the two legislations meet, then 
the Dominion legislation must prevail.” In the former of 
the two cases mentioned The Provincial Assignments Art was 
held intra vires, and, referring to it in 1/uson v. The Town­
ship of South Norwich,13 Taschereau, J., says: “ It results 
from that case, if I do not misunderstand it, that there are 
under The British North America Act subjects that may be 
dealt with by both legislative powers, and that the provincial 
held is not to be deemed limited by the possible range of 
unexercised power by the Dominion Parliament, so that a 
power conferred upon the latter, but not acted upon, may, in 
certain cases, be exercised by the provincial legislatures, if it 
fall within any of the classes of subjects enumerated in sec. 
92.” The validity of the Ordinance under consideration is 
not questioned otherwise than in its application to Dominion 
railwajs, and therefore it is conceded that it falls within one 
or more of the classes of subjects enumerated in sec. 92, and 
the only question then to consider is whether it deals with 
matters essential or only ancillary to Dominion railway legis­
lation. As I have pointed out before, there is no effective 
Dominion legislation with which it can be said to be in con­
flict. The fact that ever since Confederation there has been 
legislation by the Dominion covering the field of Dominion 
railways without any provisions upon the subject of the 
provisions of the Ordinance a] tears to me a very strong 
argument in favour of the view that it cannot be deemed to 
be essential to such railway legislation, and that therefor it is 
inter vires so long as the field is clear

The defendants rely very strongly on the case of Madden 
v. Nelson ami Fort Sheppard Railway Company,1* in which 
it was decided that an Act of the Province of British Colum­
bia. which declared that railway companies within the autho­
rity of the Parliament of Canada which did not fence their 
right of way should he liable for damage for cattle killed or 
injured bv their trains, was ultra vires. It does not appear 
to me that that case governs the present one at all. It is not 
denied that if the Dominion had as part of its railway legis­
lation made provisions for protection from prairie fires in

24 S. C. It. 145. nt p. 155. 
(1899) A. C. «20.
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conflict with the provisions of the Ordinance, or covering the 
field, the provisions would thereupon cease to be applicable 
to Dominion railways. In the Madden Case, at the time the 
Act ihereby declared ultra vires was passed, there was, as 
part of The Dominion Railway Act of 1888, provision for 
the erection of fences, and other safeguards for the protection 
of animals, and for the liability for failure to comply with 
such provisions. What the province attempted to do, and 
what in the preamble to the Act it showed it intended to do, 
was to impose a further obligation and liability on the same 
subject This it clearly had no right to do, the obligation 
and liability having been fixed by the Dominion legislation, 
and the field of legislation having been thereby occupied. As 
it is stated in the judgment at page 628, “ It would have 
been impossible ns it appears to their Lordships to main­
tain the authority of the Dominion Parliament if the Pro­
vincial Parliament were to be permitted to enter into such a 
field of legislation, which is wholly withdrawn from them, 
and is, therefore, manifestly ultra vires.” The case of The 
Canadian Pacific Railway Company v. Notre Dame de Bon- 
secours™ decided a couple of months earlier, seems to me to 
be much more applicable. It is perfectly clear from that 
and from many other eases that it is no objection to the 
vadidity of a provincial law, that it imposes burdens on rail­
way or other corporations, which are subject only to the 
Dominion. In the judgment of Lord Watson, it is stated:1* 
“ The British North America Act, whilst it gives the legis­
lative control of the appellants' railway qua railway to the 
Parliament of the Dominion, does not declare that the rail­
way shall cease fo he part of the provinces in which it is 
situated, or that it shall, in other respects, he exempted 
from the jurisdiction of the Provincial Legislatures. Ac­
cordingly the Parliament of Canada has, in the opinion of 
their Lordships, exclusive right to prescribe regulations for 
the construction, repair, and alteration of the railway, and 
for its management, and to dictate the constitution and 
I>owers of the company : but it is, inter alia, reserved to the 
Provincial Parliament to impose direct taxation upon those 
portions of it which are within the province, in order to the 
raising of a revenue for provincial purposes. It was ob­
viously in the contemplation of the Act of 1867 that the 
‘ railway legislation,1 strictly so-called, applicable to those

.1 udginent. 
Harvey, .).

(1899) A. C. 307. 
At p. 372.
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Judgment, lines which were placed under its charge should belong to 
Harvey, j. the Dominion Parliament. It, therefore, appears to their 

Lordships, that any attempt by the Legislature of Quebec 
to regulate by enactment, whether described as municipal 
or not, the structure of a ditch forming part of tin1 appel­
lant company's authorized works would be legislation in ex­
cess of its powers. If, on the other hand, the enactment had 
no reference to the structure of the ditch, but provided that, 
in the event of its becoming choked with silt or rubbish, so 
as to cause overflow and injury to other property in the 
parish, it should be thoroughly cleaned out by the appellant 
company, then the enactment would, in their Lordships' op­
inion, be a piecj of municipal legislation competent to the 
Legislature of Quebec.”

Now it appears to me that in the case before us all that 
is required is the removal of the combustible matter on the 
surface for the same purpose as was in view in that case, 
namely, to prevent injury to other property, and that it 
does not in any way attempt to interfere with the struc­
ture of the authorized works of the railway. The primary 
purpose of the ploughing is to permit the space between to 
be burned without danger to the property beyond. If the 
provisions are all complied with there will be a space of a 
certain width, through which the track runs, deemed to be 
wide enough to catch all sparks emitted from the engines 
which will be entirely free from any matter of a combustible 
nature and whereby the danger of such sparks starting a 
fire will he removed.

I cannot see how it can be said that the ploughing in­
terferes with the works of the railway. It does not in any 
way affect the track or the right of way or other property 
of the company, and so is quite different from a fence on or 
bounding the right of wav. It does not in any way inter­
fere with the management of the company’s business as a 
railway. It simply is something which the company may 
do on other people’s property on which it is authorized to 
go for that purpose, and is entirely independent of its busi­
ness as a railway company.

T am of opinion, therefore, that until the Dominion 
Parliament occupies the field, the Ordinance in question 
applies to Dominion railways.

As in my view none of the defendants’ grounds can be 
sustained, the rules should be discharged.
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Sifton, C.J., Prenderoast, Newlands, and Stuart, .ludgment. 
JJ., concurred. Wetmôrë, J.

Wbtmorb, J.—I agree with the conclusion arrived at by 
my brother Harvey, in the Ernfold Case. Sub-section (2) of 
sec. 2 of The Prairie Fires Ordinance, ch. 87 of The Con­
solidated Ordinances, as amended by ch. 25 of the first ses­
sion of 1903, cast the burden of proving that the engine and 
apparatus were in proper repair and properly operated, upon 
tty; company. If it failed to satisfy the Justice of that fact 
it was his duty to impose a penalty. We are unable to as­
sume in this case that the company did establish to the sat­
isfaction of the Justice that the engine and apparatus were 
in good repair and properly operated. I am of opinion that 
the authorities fully bear out the proposition that where the 
question is one entirely of fact this Court cannot by certiorari 
quash the conviction ; at any rate, unless there is a total ab­
sence of any evidence to warrant a conviction.

This Court held in Rex v. The Canadian Pacific Railway 
CompanyJ that the Ordinance was intra vires in requiring 
that the company’s engines should be equipped in the man­
ner prescribed and the netting kept closed and in the proper 
place. That is the law as we understood it at the time that 
decision was given and in my opinion it is the law yet. I 
can find no legislation, either in the Dominion Railway 
Act or in any regulation made under its provisions, which 
lays down a different law, and until some legislation or duly 
authorized regulation is made by some proper authority that 
law as interpreted by the ease cited, still remains in force.
1 am, therefore, of opinion that the rule in this case should 
be discharged.

As to the Mortlach Case, however, I regret that I cannot 
agree with my brother Harvey. In The King v. The Cana­
dian Pacific Railway Company1 before cited, T expressed a 
doubt whether the duty cast upon the company to make 
fireguards was within the power of the local Legislature, 
and I have come to the conclusion that these doubts were 
well-founded. Sub-section (2), before referred to, of the 
Ordinance in question, has to mv mind two provisions, so far 
as railways are concerned. First, there is the provision where 
fire is caused by the escape of sparks or igneous matter from 
an engine, and such engine is not equipped with suitable
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Judgment, smoke-stack and appliances in good repair and kept closed 
Wetmore,J. and m proper place; second, in cases where the line of rail­

way passes through prairie country a good and sufficient fire­
guard is not made and kept free from weeds and other in­
flammable matter, and the space between the fireguard and 
line of railway kept burned or otherwise freed from the 
danger of spreading fire, and there is no negligence in any 
other respect.

In this case it was admitted on behalf of the prosecution 
that the engine was inspected and in proper order, and that 
it was properly operated. I take the fair meaning of that to 
be that the prosecution did not purpose to base this case 
upon the engine not being properly equipped or upon its 
being improperly operated in so far as the provisions in the 
sub-section in question were concerned. They practically 
abandoned any case in so far as those questions were con­
cerned. I take that to be a reasonable construction to put 
upon the admissions referred to. This brings us to the 
question of the fireguard. To my mind it just narrows itself 
down to this: Had the local Legislature power to compel the 
company to plough a fireguard practically the whole length 
of its distance through prairie country, or take the con­
sequences of being liable to a penalty if it did not do so, and 
a fire occurred from sparks from one of its engines? The 
burning of weeds between the fireguard and the line of rail­
way and keeping it freed from weeds and other inflammable 
matter is merely an incidental matter. Everybody who is 
acquainted with this country knows that in the fall of the 
year the prairie grass is very inflammable, and that any at­
tempt to burn off the grass, etc., on the railway right of way 
without first ploughing a fireguard would almost inevitably 
result in the fire running at large over the whole country. 
The fireguard provided for by the Ordinance in the nature 
of things intended to prevent the fire, which was to be lit 

• either to burn off the grass or the weeds between it and the
railway, from escaping. The language of the sub-section in­
dicates that the fireguard is to be ploughed first, because it 
provides that the space u between such fireguard and such 
line of railway is to be kept burned or otherwise freed from 
the danger of spreading fire/’ I am of opinion that such 
legislation was not within the power of the local Legislature,

■
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because I cannot distinguish this case on principle from Judgment 
Madden v. Nelson and Fort Sheppard Railway Company.“ Wetmure, j. 
In The Canadian Pacific Railway Company v. Notre Dame 
de BonsccoursLord Watson lays down the following :1'
“ It therefore appears to their Lordships that any attempt 
by the Legislature of Quebec to regulate by enactment, 
whether described as municipal or not, the structure of a 
ditch forming part of the appellant company’s authorized 
works, would be legislation in excess of its powers. If on the 
other band the enactment had no reference to the structure 
of a ditch, but provided that in the event of its becoming 
choked with silt or rubbish so as to cause overflow and in­
jury to other property in the parish it should be thoroughly 
cleaned out by the appellant company, then the enactment 
would in their Lordships’ opinion be a piece of municipal 
legislation competent to the Legislature of Quebec.” Now, 
the legislation in this case does not deal merely with the 
proper looking after some work already constructed of a 
character similar or somewhat similar to a ditch, but the 
Legislature calls upon them actually to construct a fireguard, 
and I think that this case is within what was laid down by 
Lord Watson in the last-mentioned case, as not being within 
the power of the local Legislature. I think in the Mortlach 
Case the rule should be made absolute for a certiorari.

Rules discharged.
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NELSON V. BREWSTER.

Practice and procedure—Action to realize Mechanics’ IAen—Amend­
ment of statement of claim.

The plaintiff, a lien holder, brought action within the ninety-day 
period allowed by the Ordinance, asking for a personal judgment 
for the amount for which the lien was filed. Subsequently and 
after the expiration ofr the ninety-day period the plaintiff, without 
leave, amended his statement of claim by claiming to realize the 
lien and by adding the necessary averments to support such a claim. 
The defendant not appearing, an order was made for judgment in 
accordance with the amended claim. On application by defendant 
to set aside this order,

Held, (following United States authorities) that the amendment to 
the statement of claim was properly made.

[Scott, J„ 4th April, 1906.]

This was an application on behalf of the defendant, 
Brewster, to set aside an order for judgment in the plaintiff’s 
favor under the circumstances set forth in the head-note. 
The ground of the application was that the amendment to 
the statement of claim was improper and should not be 
allowed inasmuch as it introduced a new cause of action 
after the time limited by law for bringing such an action had 
expired. The motion was argued before Scott, J., in 
Chambers.

IV. Oariepy, supported the motion.
E. T. Bishop, for plaintiff, contra.

Judgment. Scott, J.—The authorities cited upon the argument, both 
in support of and against this contention, do not appear to me 
to bear strongly upon it.

The Ontario cases have no bearing upon it, as they are 
decisions upon an amendment to the Ontario Mechanics’ Lien 
Act, which has not been enacted here. The only Canadian 
case I can find bearing upon the question is Davidson v. 
Campbell,1 in which it was held that a plaintiff could not in 
such an action introduce by amendment an entirely new cause 
of action after the expiration of the period for commencing 
his suit, and rely upon the original bill and certificate of 
lis pendens, but that formal amendments in support of the 
case originally sought to be made should be permitted.

■5 Man. !.. R. 250.
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There are, however, a number of American cases which 
are directly in point.

In Phillips on Mechanics’ Liens (Ed. of 1874), the fol­
lowing is stated at p. 576 : “ The amendment of a complaint 
for work and labour and materials furnished, demanding a 
money judgment, by adding thereto the requisite averments 
and asking judgment of lien under a mechanics’ lien law, has 
been held not to be an amendment which changes the cause 
of action, and is therefore allowable under a statute which 
allows amendments in the same cause of action. The amend­
ment only changes the remedy, and not ‘ the cause of action,’ 
or, in other words, the labour performed and materials fur­
nished were the same whether the plaintiff proceeded under 
the original or amended complaint.” Ladner V. Turnbull,1 * 
is referred to by the author as supporting this view. The 
same view is expressed in the Encyclopœdia of Pleading and 
Practice,8 and that case and others are cited as support­
ing it.

I cannot find that those decisions have ever been dissented 
from or questioned.

I find that in the Ontario and Manitoba cases respecting 
mechanics’ liens the decisions of the Courts in the United 
States are frequently referred to and usually followed. In 
the absence of any authority in our own Courts upon the 
question arising upon this application, I see no reason why I 
should not adopt the principle laid down in the authorities 
I have referred to.

Application dismissed with costs.

•Judgment. 

Scott, J.

17 Wisconsin 105.
• Vol. XIII. at p. 1010.
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HELL ENGINE AND THRESHER CO. v. BRUCE.

Practice -Appearance- Xotice of appearance.

Notice of appearance is not necessary under Judicature Ordinance 
C. O. 18V8. c. 21.

[Wetmoke. J., May 25th, WOT.]

Motion for security for costs on behalf of the defend­
ant. The material filed disclosed that the defendant had 
entered an appearance with the clerk of the Court hut had 
not served any notice thereof.

T. I). Broun, for plaintiffs, objected that notice of appear­
ance not having been given there was no proper appearance 
and that the motion could not be heard.

E. L. Elwood, for defendant.

Wktmore, J.—In Fraser & Co. v. Dowad, decided 
by me to-day, I expressed the opinion that it was neces­
sary to enter an appearance before making application 
for security for costs. The question now is whether an appear­
ance was entered in this case. Rule 80 of the Judicature 
Ordinance2 provides as follows : “ Within the time limited 
for appearance by the writ of summons, or afterwards, before 
the plaintiff has taken any further step in the cause, if the 
defendant, or, if there be more than one defendant in the 
action, a defendant, desires to contest the plaintiffs claim and 
defend the action, he shall by himself or his advocate enter an 
appearance in the office of the clerk whence the writ of sum­
mons issued.” That is the only provision in the Ordinance re­
specting the entering of appearance which affects the question 
under discussion. The English practice respecting the enter­
ing of appearance is governed by Order XII. of the English 
Rules of Court. Rules 8 and 9 of that Order contain all the 
provisions necessary for discussion in deciding the question 
now before me. It will be observed that the Ordinance con­
tains no provision for service of notice of appearance. Section 
21 of the Judicature Ordinance provides that “ subject to the 
provisions of the Ordinance and the Rules of Court, the prac­
tice and procedure existing in the Supreme Court of Judica-
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turc in England on the first day of January, 1898, shall, as Judgment, 
nearly as possible, be followed in all causes, matters, and pro- Wetmore, J. 
ceedings.” The question, therefore, is, whether, under that 
section, Rule 9 of Order XII. is (in so far as it is applicable) 
applicable to the practice here. I find it sometimes extremely 
difficult to decide whether a rule of practice which is in force 
in England is applicable here by virtue of the section of the 
Ordinance which 1 have cited. The Ordinance very frequently 
passes over a section which would appear to be quite applicable, 
and there seems to be no reason why it was not included in 
the Ordinance. In these cases it is perhaps not difficult, as 
a rule, to reach a conclusion. In a case like the present, how­
ever, it is more difficult. The framers of the Ordinance in 
providing for the entering of appearance have somewhat de­
parted from the language of the English ltule 8. It will be 
observed that by the English ltule “ a defendant should enter 
his appearance to a writ of summons by delivering to the pro­
per officer a memorandum in writing,” and then it specifies 
when it is to be dated and what it shall contain. Rule 80 of 
the Ordinance provides that “ if the defendant desires to con­
test the plaintiff’s claim and defend the action, he shall by 
himself or his advocate enter an appearance in the office of 
the clerk.” These provisions in the Ordinance with respect 
to appearance appear in the first Judicature Ordinance of 
1880, secs. 52 and 53, and what is equivalent to Rule 10 of the 
English Rules is contained in section 53 of the last mentioned 
Ordinance and Rule 81 of the present Judicature Ordinance.2 
That is, the framers of all the Judicature Ordinances existing 
in this country, while they have provided for the entering of 
appearance with the clerk, have left out the section providing 
for notice, which is the following section, but retained the 
provisions of the next following section of the English 
Rules. And for the reasons stated it is somewhat difficult to 
arrive at just what they intended. This I am satisfied of, 
that whatever was intended by the Ordinance of 1886 must be 
held as the intention under the present Judicature Ordinance.

Tn view of the manner in which Rule 9 of the English 
Rules is framed, and the state of this country as it was in 
1886, I have come to the conclusion that it was the intention 
not to embody the provisions in the Rules for giving notice of 
appearance in our practice. Rule 8 provides for a duplicate
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memorandum being delivered to the officer, and for that memo­
randum being sealed and returned to the party entering the 
appearance, and Rule 9 provides that the notice of appearance, 
no matter how it is served or delivered, is to be accompanied 
with this sealed duplicate memorandum. It seems to me that 
it was not intended to incorporate these provisions into the 
practice in this country, and I do not sec my way clear to say 
that one part of Rule 9 shall apply and the other shall not. I 
have, therefore, come to the conclusion that it is not necessary 
to serve a notice of appearance on the opposite party. If the 
plaintiff attends at the clerk’s office to sign judgment for 
default of appearance, he will find, if the defendant has ap­
peared, the appearance entered, and that will prevent his 
entering judgment. Consequently the appearance was pro­
perly entered in this case.

Objection overruled.

OSMENT v. THE TOWN OF INDIAN HEAD.

Assessment and taxation -Municipal law--School taxes — Ocneral 
municipal taxes—Exemption.

An exemption from “ general municipal taxation " dors not include 
school taxes under The Municipal Ordinance.

I En banc, 15th, 30th, April, 1901.)

Defendants by by-law exempted certain property of plain­
tiff “ from general municipal taxation and from payment of 
said taxes.” Subsequently, and while the by-law was in full 
force, defendants assessed the property for school purposes. 
Plaintiff appealed to the Court of Revision, from whose deci­
sion the matter came before Newlands, .1., by way of a case 
stated. Newlands, J., on the authority of C. P. R. v. Winni­
peg,1 held that the exemption covered school taxes, and from 
that judgment this appeal was taken by the town. The appeal 
was argued before Sifton, C.J., Scott, Prenderoast, Har­
vey, Stuart and Johnstone, J.T.

F. U". G. llaultain, K.C., for (defendant) appellant
A. L. Gordon, for (plaintiff) respondent.

*30 S. C. It. 588.
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The judgment of the Court was delivered by

[30th April, 1907.]

Harvey, J.—It was objected by the respondent that an 
appeal does not lie because paragraph 1 of section 138 of The 
Municipal Ordinance refers to “ the person appealing.’’ The 
word “ person ” it is contended not covering the council. It 
seems to have been overlooked, however, that the expression 
“ the person appealing ” is used with reference to an appeal 
to a Judge not to an appeal from him, and paragraph 12 of 
the same section, which provides that “ the decision and judg­
ment of the Judge shall be final and conclusive in every case 
adjudicated upon and can only be appealed from by a unani­
mous vote of the council,"’ is quite wide enough to include an 
appeal by the council, a unanimous vote having been passed, 
as was done in tins case.

I am of opinion that the case before us is distinguishable 
from C. P. II. v. Winnipeg,' the terms of the exemption being 
quite different. The terms used in the by-law in that case 
were •* free and exempt from all municipal taxes, rates and 
levies and assessments of every nature and kind.” The ex­
pression before us is not of the same comprehensive char­
acter. and it is an expression which is used in the Municipal 
Ordinance in different places, and where so used excludes 
school taxes. ■

In section 139 we find the words “ general, school, special 
and debentures rates,” in section 143 “ improvement tax, 
general fund, local fund and school rates,” and in section 
144, “ general fund, debenture fund, school fund, statute 
labour fund.”

The council when passing the by-law must be deemed to 
have had knowledge of the provisions of the Ordinance, and 
when they used the term “ general taxation ” and “ said 
(meaning general) taxes” it is reasonable to conclude that 
they used them with the meaning which the Municipal Ordi­
nance gives to them, and with that meaning they did not 
include school taxation and school taxes, and that it was not 
the intention to exempt the building from the burden of 
school taxes. The definition of “ municipal taxes ” given in 
the Winnipeg Case, at p. 564, is as follows : “ The widest defi-

Judgment.
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Judgment, nition I could give to the expression ‘municipal taxes ’ would 
Harvey, ,1. be that they are taxes imposed by the governing body of a 

municipality for the purposes of the municipality.” Under 
this definition the school taxes here would not be municipal 
taxes, for they are not imposed for the purposes of the munici­
pality but for the purposes of the school district, which in 
territoiial extent and composition is quite different and dis­
tinct for the municipality.

In the Case the Legislature had ratified the
by-law so that there was no question of the power of the 
municipality to exempt in so far as the province could give 
that power. The present case differs in that respect also, and 
in my opinion this difference is important.

As stated above, the school district comprises lands out­
side the municipality. By sub-section 2 of section 89 of The 
School Assessment Ordinance the area outside of the munici­
pality is deemed for the purpose of raising the school taxes to 
be a part of the municipality, and by sub-section 1 of that 
section and section 107 of The Municipal Ordinance the 
municipality is required to raise, the school taxes not from 
property liable to assessment for municipal purposes, hut from 
“ the property liable to assessment in such district for ordin­
ary school purposes.”

If the municipality were allowed to exempt property from 
taxation for school purposes then the property outside the 
municipality, but within the school district, would require 
to pay a greater proportion of the school t es, and if the 
municipality could exempt from school tax< ith other taxes 
it appears to me that it could exempt from hool taxes alone, 
and thereby if it saw fit throw the whole rden of the school 
taxe1: on the property of the district o <* the municipality, 
the owners of which property of course have no voice in the 
creation of the exemption.

In the absence of express legislative authority, which it 
is not suggested exists here, I am clearly of opinion that no 
such fiower exists in the municipality. Numerous difficulties 
present themselves also by reason of the actual or possible 
existence of public and separate school districts, together 
within or partly within the municipality, but T do not con­
sider it necessary for me to go into them in view of my con­
clusion on the other point.

9792
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For the reasons mentioned, J am of opinion that the 
exemption of the by-law does not exempt from the liability 
to assessment for school purposes, and the appeal should be 
allowed with costs, and the judgment of my brother Newlands 
reversed, and the assessment confirmed.

Appeal allowed with costs.

McGILLIVRAY v. CITY OF MOOSE JAW.

Highway—Negligence—Municipal law—Misfeasance or nonfeasance 
—fAability of Municipality for negligence of contractor—Contri­
butory negligence—JAvery-stablc keeper's liability for negligence 
of hirers of rigs—Remoteness of damage—Evidence.

The city of Moosejaw employed a contractor to construct and instal 
a sewer along one of the principal streets of the city, where the 
public were in the habit of passing. The plaintiff, a livery stable 
keeper, had hired a team and rig to four men who drove along the 
street with the result that one horse was killed and the other horse, 
together with the rig and harness, were damaged by falling into an 
open ditch.

Held, per curiam, that the city was bound to see that proper precau­
tions were taken by the contractor to guard against danger, and the 
accident having been caused by the negligence of tne contractors, 
the city was liable.

Held, also, that it is misfeasance on the part of a municipality to 
attempt to do work and do the same negligently so that damage is 
caused thereby.

Held, also, that where the question is not one of the veracity of wit­
nesses, but one of the proper inference to be drawn from truthful 
evidence, an appellate Court is in as good position as the original 
tribunal to draw such inferences, and is at liberty to draw inferences 
so as to reach a conclusion different from that of the trial Judge. 

Per Stuart, J., that on the evidence the drivers of the horses were 
guilty of contributory negligence, but that such negligence could not 
be imputed to the plaintiff.

[En banc, llth, 30th April, 1907.]

Appeal by plaintiff from the decision of the trial Judge 
dismissing plaintiff’s action with costs, argued before the 
Court en banc, consisting of Sikton, C.J., Wet mo re, Scott, 
Harvey and Stuart, JJ.

Q. E. Taylor, for plaintiff (appellant).
C. E. Armstrong, for defendant (respondent).

[SOth April, 1907.]
Wetmoke, J.—This is an action for the recovery of dam­

ages alleged to have beer, caused to the plaintiff by the 
VOL. VII. T.L. REPT8.—30
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defendants, or contractors under them, in not properly guard­
ing a ditch which they had dug in one of the defendants’ 
streets. Messrs. Dobson, Jackson & Fry had contracted with 
tlu- defendants to construct ami instal a sewer in the city 
of Moose Jaw. The defendants had authority, under their 
charter,1 to construct such a work. At the time of the acci­
dent a main sewer had been placed in the centre of High 
street, one of the principal streets of the city, the earth had 
been filled in on top of it, and the contractors were engaged 
in placing service sewers from the main sewer to the houses 
along the street. They had dug a ditch about 9 feet in depth 
from the main sewer, extending northerly as far as the 
boulevard, for the purpose of putting the service into the 
house of one Miller. The centre of the street was very rough, 
owing to the fact that the main sewer had been placed there 
and tlie earth filled in, and persons passing along the street 
in vehicles were in the habit of going either to the north or 
south of the centre. The width of the street from the centre 
of the boulevard was about 24 feet. On the night in question, 
the plaintiff, who is a livery stable keeper, had hired out a 
rig and double team to 4 men named Morrison, Fleming, 
Oakes and Glenn, and these men, in this rig and driving these 
horses, were goingalong High Street on the north side of the 
'entre and in an easterly direction, and the horses went into 
this ditch. One was killed, and the other horse, together 
with the waggon and harness, was injured.

It was urged, on behalf of the defendants, that they are 
not liable in any event, as the negligence, if any, was the 
negligence of the contractors and not theirs. T have already 
drawn attention to the city charter, which authorizes the 
construction of a work of this character by the city, and to the 
fact that they were causing this work to be done through 
contractors. In Kirk v. City of Toronto,2 work was being 
done by contractors with the city in a public and busy street, 
and through failure to take proper precautions to prevent 
accidents an accident had occurred, and it was contended that 
the defendants were not liable. The Court held that they 
were liable. Moss, C.J.O., thus lays down the law, at p. 738: 
“ The place where the work was to be done and the means by 
and the manner in which it was to be performed made it

1 (1003). 2nd Hess., o. 34. a. 9. 
■H O. L. It. 730.
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incumbent on the city, if it had been doing the work other­
wise than through a contractor, to see that proper precautions 
were taken to guard against danger to the public from the 
use of the roller. That being so, it is clear that the city 
could not denude itself of this obligation by intrusting the 
work to a contractor. In Penny v. Wimbledon Urban District 
Council/ the rule was stated by Bruce, J., as follows : ‘ When 
a person employs a contractor to do work in a place where the 
public are in the habit of passing, which work will, unless 
precautions are taken, cause danger to the public, an obliga­
tion is thrown upon the person who orders the work to be 
done to wee that the necessary precautions are taken, and that 
if the precautions are not taken, he cannot escape liability by 
seeking to throw the blame on the contractor/ ”

l am of opinion that the law is thus correctly laid down, 
and is applicable to this case.

It was further urged that, inasmuch as the corporation 
were, (/noad the work they were doing or causing to be done, 
a highway authority, they were not liable for nonfeasance. 
The claim, however, is not one for nonfeasance. If a muni­
cipal authority is required to do work of a certain character, 
say, for instance, to keep highways in repair, and does not do 
it, it would be nonfeasance : but if it does attempt to do it, as 
in this case, and in so doing does the work negligently, so that 
damage is caused by such negligence, it would be misfeasance, 
in Mayor of Shoreditch v. Bull* the Lord Chancellor deals 
with the subject as follows : “ In some cases nonfeasance
might he equivalent to misfeasance: and there was here enough 
tv shew that the conduct complained of was an alteration in 
the normal state of the road. That being so, if there was 
anything wrong in what was done—if it was negligent—it 
was not protected by any of the decisions.”

We, therefore, arrive at the question whether there was 
negligence on the part of the defendants, or, which amounts 
to the same thing, the contractors, in the matter of this ditch. 
The trial Judge has found that there was no negligence on 
the part of the defendants, but that the persons driving the 
plaintiffs horses were negligent, and be therefore gave judg­
ment for the defendants.

* <18U8) 2 Q. B. 1*12: 07 L. .7. Q. It. 754 ; 02 .7. P. 582 ; 78 L. T. 
748; 14 T. L. It. 477. affirmed in appeal.
41" 4 Vm4) 2 K H 756: 20 T* 1 • 11 254; 00 L. T. 210; 08 ,7. I*.

Judgment. 

Wet more, .1.
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The question of negligence is one « f fact, and an appellate 
Court will rarely interfere with the iindings of fact of the 
Judge when the case is tried by a Judge without a jury. 
There are cases, however, in which the appellate Court will 
interfere, and one instance when it will do so is pointed out 
by Lord Ilalsbury in Montgomerie & Co. v. Wallace-James? 
as follows : “ Doubtless, where a question of fact has been 
decided by a tribunal which has seen and heard the witnesses, 
the greatest weight ought to be attached to the finding of 
such a tribunal. It has had the opportunity of observing the 
demeanour of the witnesses and judging of their veracity and 
accuracy in a way that no appellate tribunal can have. But 
where no question arises as to truthfulness, and where the 
question is as to the proper inferences to be drawn from truth­
ful evidence, then the original tribunal is in no better position 
to decide than the Judges of an appellate Court.**

1 will state the facts in this case, and where there is a 
conflict of testimony I will take them as presented by the 
witnesses for the defendants. The defendants cannot com­
plain if the facts as so presented are accepted. On the night 
in question, the contractors and their workmen left the ditch 
in question with the earth thrown out of it along its course 
just as it was thrown out. This pile of earth on the west side 
of the ditch was from 2 to 4 feet high, according to some 
witnesses about 2 feet, according to others from 3 to 4, On 
the top of this sewer, pipes about 121/** feet long were placed 
on end and filled with dirt and banked up well to keep them 
steady. On the top of these pipes a plank was placed, and 
this extended north about 12 feet from the centre of the 
street, and from there to within about 2 or 3 feet from the 
curb, a pile of 3-inch sewer pipes about 4 feet high were 
placed. The earth thrown out from the ditch would naturally 
spread out, and the west side of it would be more or less 
sloping. A lantern was placed on a plank over the ditch about 
3 or 4 feet from the south end of the ditch. This lantern was 
therefore much nearer the south end of the ditch than the 
north end. No lantern or other light was at or near
the north end of the ditch. There was an electric light at. 
the next corner of the street, but there is no evidence how far 
from the ditch that was, or what effect it would have in throw­
ing light on the locus in quo. The night was dark. Matters

• (1904) A. C. 214; 73 L. J. P. C. 110.

8
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being in this situation, Morrison and his companions came, as 
stated, along this street, going at the rate of about 3 or 4 
miles an hour, and the horse fell into the ditch. These men 
were aware that sewer operations were being carried on in this 
street. They had passed other places where ditches had been 
dug and observed the lights there. Morrison, who was driving 
the horses, testified, in effect, that, seeing the light where it 
was, he was impressed with the idea that the ditch was on 
the south side of the street, and that he would be safe in 
keeping to the north of such light. This being a street much 
used, it was the duty of the contractors with the defendants 
to give warning as to these dangerous ditches which they 
were placing upon it. and such warning ought to have been 
of a character sufficient to notify a person of ordinary care 
of the danger. In my opinion, it was not sufficient to place 
a single light in the position that the light in this case was 
placed, nor was it sufficient to erect a barrier almost right on 
the edge of the ditch, so that, when the barrier effected its 
purpose of notifying the parties whose horse touched it or 
came against it of the danger, such horses were liable at 
the same instant to be in the ditch.

I am of opinion, therefore, that the defendants were guilty 
of negligence.

I am not able under the evidence to discover anything to 
warrant my arriving at the conclusion that the persons driv­
ing the horses wrere guilty of contributory negligence. The 
horses were going along at a moderate rate of speed. There 
was no contradictoiy evidence in this respect, and it seems to 
me that the fact that they had attempted to jump or had 
partly jumped the ditch, and had fallen back, does not 
warrant the conclusion that they were being recklessly driven.

The judgment of the trial Judge should be reversed and 
judgment entered for the plaintiff in the Court below for 
$193 and costs, made up as follows :
Value of horse killed ................................................ $150 00
Horse injured, 14 days’ loss of time.......................... 28 00
Damage to harness and rig........................................ 10 00
Cost of burying the dead horse................................ 5 00

$193 00
The amount claimed for the loss of the dead horse before 

it was replaced is too remote.
Defendants should pay the costs of this appeal.

.1 udgment. 

W etmore, J.
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Sieton, C.J., Scott and Harvey, JJ., concurred.

Stuart. J.—I agree that the judgment in thin case should 
be reversed, although 1 arrive at the result on different 
grounds. 1 concur entirely in the judgment of my brother 
Wetmore in so far as the question of negligence on the part of 
the municipality is concerned, hut 1 have been unable to bring 
my mind to the conclusion that the drivers of the team were 
not themselves also guilty of negligence. They knew perfectly 
well that cross-drains were being constructed at different 
points in the street, having already, before reaching the point 
where the accident occurred, passed and noticed two of them. 
I can see nothing which would justify them in assuming that 
the third one was also on the south side of the street. Such 
drains were just as likely to be on one side of the street as the 
other. The fact that the one lamp was placed slightly to the 
south of the end of the drain was not sufficient, in my view, 
to justify them in making that assumption. Indeed, having 
once observed the light, I do not think they were justified in 
making any assumption on the point at all. A reasonably 
careful driver would, 1 think, have gone slowly enough to 
satisfy himself finally as to the exact position of the danger 
indicated by the light, even if he had to slop his horses alto­
gether in order to do so. The evidence satisfies me that the 
men in the rig were not acting as carefully as they should 
have acted in the circumstances, and that their carelessness 
contributed to the accident which happened.

This conclusion has made it necessary for me to consider a 
further point, which the other members of the Court have not, 
in the view they take of the case, found it necessary to con­
sider, viz., whether or not, even if the drivers were negligent, 
this negligence can be imputed to the plaintiff so as to deprive 
him of his right to recover. 1 have come to the conclusion 
that their negligence cannot be imputed to him, but, as this 
is only my own personal view, I content myself with stating 
very shortly my reasons for so holding. A careful examina­
tion of the judgment of the House of Lords in Mills v. Arm­
strong* and of the principles laid down therein by Lord 
TTerschell and Lord Watson, convinces me that the liability 
of one person for the negligence of another and the liability

•13 A. C. 1 ; f>7 L. 
.1. P. 212.

r>8 L. T. 423; I W. R. 870; 52
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of the first person to be charged with the contributory negli­
gence of that others are, where the same relationship exists, 
reciprocal and co-extensive. In reviewing and overruling the 
older case of Thoragood v. Bryan,1 in which a passenger in a 
cab had been held disentitled to recover damages against the 
owner of another cab whose driver had been negligent and had 
caused him injury because the driver of the cab in which he, 
the passenger, was driving, was himself negligent, the House 
of Lords in Mills v. Armstrong,° clearly applies the test of 
inquiring whether the passenger would have been liable to an 
innocent third party for the negligence of the driver, who was 
not his servant and was not under his control. Having de­
cided that lie clearly would not be, they declare that the 
negligence of the driver could, therefore, not be imputed to 
the passenger as contributory negligence so as to disentitle 
the latter to recovery. It seems to me the position here is ex­
actly the same. It will be admitted that the plaintiff could 
not have been held liable for the negligence of the drivers, if 
they had by such negligence caused an injury to a third 
party, inasmuch as the relationship was that of bailor and 
bailee, and there was no control on the part of the plain­
tiff over the drivers. If authority is needed for this it will 
he found in the cases of Venables v. Smith,* : Kingv. London 
Tmpromt! Cab Co.": Keen v. Henry.10: Smith v. Bailey.11

This being so, according to the principle stated, T can­
not see that the negligence of the drivers can be imputed 
to the plaintiff. There is no injustice in this, because I 
cannot see why a livery stable keeper, whose ordinary busi­
ness it is to let horses and rigs out for hire, should be re­
quired to satisfy himself first in each case as to whether 
the hirer is a person who is likely to be negligent or not. 
It is not like the case of engaging a servant to be kept in 
employ for some time. The test generally applied is 
whether there is control or not. Plaintiff had no control 
whatever over the drivers, once they had left the stable. 
The ease m'ght have been different if there had been any

T8 <\ It. 115: 18 L. J. C. P. 336.
* 2 <J. R. D. 27ft : 46 L. J. Q. R. 470 : 36 L. T. 50ft ; 25 W. R. 584.
• 23 Q. R. I>. 281 ; 58 L. J. Q. R. 456 ; 61 L. T. 34 ; 37 W. R. 737 : 

53 J. P. 788.—C. A
,a (18ft4) 1 Q. R. 292 : 63 L. J. Q. R. 211 ; 6ft L. T. 671 : 42 W. 

R. 214: 58 J. P. 262 —C. A.
“ (1801) 2 Q. R. 403 : 60 L. J. Q. R. 77ft: 65 I. T. 331 : 40 W. 

R. 28 : 56 J. P. 116.— C. A.

J iidgment 
Stuart, J.
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satisfactory evidence that the drivers were intoxicated, 
and this to the knowledge of the plaintiff when the hiring 
was done, but there is no sufficient evidence of either fact.

Judgment should therefore be entered for the plaintiff, 
for the amount stated in the judgment of my brother 
Wetmore.

Appeal allowed with costs.

EEX v. DOLL.

By-laxc—Municipal late—Early cloning of retail it tores—Conviction — 
Certiorari.

Under an Act empowering u city council to pass by-laws for “ fixing, 
altering and regulating ” the hours of opening and closing retail 
stores, the council of the city of Calgary passed a by-law fixing the 
hours for opening and closing retail stores in that city, but provided 
therein that before any person should be convicted thereunder it 
must be proven that he transacted business during the prohibited

Held, that the by-law was ultra vires.
[En banc. 11th, 30th April. 1907.]

This was an application for a certiorari to bring up a 
conviction made by the police magistrate of the city of Cal­
gary against the applicant Doll, for not keeping his place 
of business closed in contravention of by-law No. 705 of the 
city of Calgary and to quash such conviction. The by-law 
in question was claimed to have been passed under the pro­
visions of ch. 55 of 1906, of the Arts of Alberta, which con­
ferred upon the City Council the power to pass by-laws.

“ (86) For fixing, altering and regulating from time to 
time the hours of opening and closing retail stores and 
places of business within the city, or certain portions thereof, 
and for exempting from the operation of such by-law certain 
classes of business, and for imposing a penalty for breaches 
of such by-law.”

The by-law leaving out the recitals and the parts not ma­
terial to the questions involved herein was as follows:—

“ 1. Every person carrying on a retail store or place of 
business within the city of Calgary with the exception of 
those persons carrying on the business of a newsdealer, to­
bacconist, druggist or licensed victualler, shall keep such re­
tail store or place of business closed from 6 p.m. until 7 a.m.



on Monday, Tuesday, Wednesday, Thursday, and Friday, in 
each and every week, and from 11 p.m. on Saturday in each 
and every' week until the hour of 7 a.m. on the following 
Monday, excepting on the day preceding any legal holiday, 
when every such person shall keep his store or place of busi­
ness closed from 11 p.m. to 7 a.m. on the day following such 
holiday, except again as hereinafter mentioned, and no 
such person shall during the hours aforesaid, in his said 
store or place of business, sell or agree to sell or offer to sell 
to any person whatever, nor accept any order for any wares 
or merchandise.”

“ 6. Any person guilty of an infraction of this by-law 
shall be liable on summary conviction to the penalties pre­
scribed by section one hundred and forty-nine (149) of 
Ordinance number thirty-three (33) of 1893, of the North- 
West Territories, but before any person shall be convicted 
of an infraction of this by-law it must be proven that such 
person did during the hours hereinbefore mentioned in his 
store or place of business, sell or agree to sell or offer to 
sell or accept any order for an article of goods, wares or 
merchandise not usually sold by a newsdealer, tobacconist, 
confectioner, fruiterer, druggist or licensed victualler.”

The motion was argued before the Court en banc, con­
sisting of Sifton, C.J., Wetmore, Scott, Harvey, and 
Stcart, JJ.

R. R. Bennett, K.C., for applicant. The conviction is 
bad inasmuch as the by-law makes the selling of goods the 
essential element of the offence, whereas the city had p wer 
only to pass a by-law for “ fixing, altering, and regulating ” 
the hours for opening and closing retail stores and places of 
business.

J. S. Hall, K.C., for the magistrate and the Crown.

Wetmore, J.—I am of opinion that this by-law is not 
authorized by the Act in question. It practically provides a 
penalty for selling goods or agreeing to sell them or offering 
them for sale or accepting orders for them during the pre­
scribed hours, not for keeping a place of business closed 
as provided by the by-law. Under the provisions of this by­
law a person may keep his place of business open during 
the prescribed hours without any consequence resulting from 
it. It is only when he sells that he becomes liable to the

Statement.

Argument.

Judgment.
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Judgment, penalty. It seems to me utterly immaterial in what lan-
Wetmnré, J. guage the by-law may be couched, what I have stated is the 

practical effect of it. It is not the intention of the Act to 
have persons fined for selling, but the penalty was to be 
imposed for keeping a place of business open during the 
prescribed hours. It seems to me to put a construction upon 
this Act, such as the city council have attempted to put upon 
it by this by-law, would defeat the intention of the Legisla­
ture. legislation of this character throughout Canada is, 
comparatively speaking, of recent date, and the object of 
it was to enforce what is called the early closing movement 
as regards retail stores and places of business and to assure 
that all persons in business of the character specified in the 
by-law should alike be compelled to keep their places of 
business closed, so that one man should not keep his place 
of business open during the prescribed hours, while another 
kept his place closed. If a person is allowed to keep his 
place of business open during the prescribed hours, and is 
only liable when he sells, the difficulty of enforcing the law 
would be very greatly increased, and the temptation to evade 
the law or defy it would also be greatly increased. Now, 
I do not consider it necessary to discuss the question what 
constitutes “ being closed ” under the provisions of the 
Act, whether it means an actual closing bv being locked or 
whether it means a closing in the sense of not actually tran­
sacting business in the shop, because, whether it is a closing 
by being locked or whether it is a closing by not tran­
sacting business, the result, so far as this by-law is con­
cerned, is the same—the party is not liable until he sells. 
Therefore, if the closing is an abstaining from doing btisi- 
ness, a person may leave his store wide open for the purpose 
of doing business and he would not be liable to a penalty 
until he actually sold. And T can readily conceive that in 
very many instances the fact of selling might be one very 
difficult to prove. T cannot believe that the Legislature ever 
intended anything of this sort.

My opinion, therefore, is that a certiorari should issue to 
bring up the conviction, and that, on such certiorari being 
returned with the conviction, the conviction should be 
quashed.

Si ETON, C.J., and Scott, J., concurred with Wet- 
more, J.
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Stuart, J.—1 am of opinion that the by-law in question 

in this case is clearly within the powers conferred by the 
Legislature. The Act gives the Council power to pass by­
laws “ for fixing, altering, and regulating the hours of open­
ing and closing retail stores and places of business” within 
the city. In my view the real meaning and intention of the 
Act is to give the council power to fix, alter, and regulate 
the hours during which persons may carry on their business 
in retail stores and places of business in the city. I can­
not believe that the Legislature had in view the mere me­
chanical o]>eration of opening and closing the doors or other 
means of entrance and exit to retail stores and places of 
business. The ordinary man for whom the legislation was 
passed would surely understand from the Act that what the 
council were being permitted to do was to fix the hours dur­
ing which merchants might carry on their ordinary business. 
This being so, it seems to me to be clear that the council 
have done nothing beyond this, and were quite within the 
power given them in passing the by-law they did. It is 
said that the council had no power to prohibit a man from 
selling goods, but the prohibition contained in the by-law 
is not in such general terms. The bv-law merely refers to a 
sale or offer to sell in his retail store or place of business. 
This* I think, the legislature intended to give the council 
power to deal with. Certainly the power to order the clos­
ing of stores during certain hours must mean, if it means 
anything effective or within the purpose of the statute at 
all, that the sale of goods within the store which would con­
stitute a carrying on of ordinary business may be prohibited. 
In fact I have no hesitation in saying that the words “ clos­
ing retail stores,” in the statute mean and were intended to 
mean “ceasing to carry on business in retail stores.” Bead­
ing the by-law as a whole I can find nothing in it, therefore, 
which in any way exceeds the power given by the statute. 
The by-law fixes certain hours during which certain retail 
stores must 1m* closed. It is admitted that so far the by-law 
is infra vires. Adopting then the interpretation of these 
words which I do, I can see no reason why the council may 
not state a minimum amount of “ carrying on business,” if 
I may use the expression, which will he necessary before 
there shall be a conviction. The by-law as it stands does 
not and cannot by any interpretation of it, be said to de-

.hirigineiit. 

Stuart, J.
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Judgment. dare that a man shall be fined for making a sale. He may
Stuart. J. he fined for not closing his store and for that only. It is 

still open to the Court before which he is brought to say 
whether he has or has not in fact closed his store, and to 
find that he lias closed it in compliance with the Ordinance 
even though an actual sale or offer to sell may be proven. 
The by-law does not say that if a sale is proven then there 
has been a failure to close, and, therefore, an infraction of 
the by-law. Even though ten sales may be proven, it is still, 
as the by-law is worded, open to the Court, if it pleases, to 
find that the store was closed. What the by-law says is that 
unless at least one sale or offer to sell is proven, then there 
shall be no finding that the store was not closed. The coun­
cil were careful to keep within the power given them. They 
were careful, as is abundantly evident from the way the by­
law is drawn, to see that no injustice or oppression should 
result from the passing of the by-law, and it seems to me 
to be an extraordinary thing to say that, because they have 
been thus careful, because they have held themselves far 
within the meaning of the statute and have provided that 
unless there has been some overt act of carrying on busi­
ness, then the man shall not be fined—that for this reason 
their by-law is bad. It is said that as the by-law stands a 
man may keep his store wide open and have his clerks there 
and exhibit his goods and yet not be fined unless he makes 
a sale. That is true : but that was surely a matter of policy 
for the council to decide, and not a matter of law for this 
Court. The effect is not to fine a man for selling goods as 
I see it, but is rather to insist for the protection of the man 
that he shall have been proven to have done something in a 
substantial wav that is forbidden by the order to close his 
store before he shall lie fined for not having done so.

The cases cited by counsel for the applicant do not ap­
pear to me to touch the point in any way. In everyone of 
them the Court held that the council had gone beyond the 
powers given them by the statute under which they were 
acting. We are here interpreting a different statute and a 
different by-law, and the cases cited are of no assistance to 
us in so doing.

Something was said as to the difficulty of enforcing the 
by-law as it stands. I think it extremely probable that the 
council avowedly and purposely added the clause so that it
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would not he so very easy to secure a conviction and that 
this was done in order to prevent the oppressive operation 
of the by-law, but that again was a matter of policy for the 
council to deal with, and, if the by-law is within the powers 
given by the statute, should not concern this Court in any way.

With regard to the remaining objections to the convic­
tion, 1 am of opinion that none of them can be sustained. 
The direction as to distress is clearly permissible under the 
provisions of the Criminal Code, section 730, which are ap­
plicable to the case. The fact that two days are stated upon 
which the offence was committed is evidently to be ac­
counted for by the fact, that the period during which the of­
fence was committed and during which the closing is ordered 
by the by-law consisted of part of one day and part of an­
other. The conviction might possibly have been more ac­
curately drawn, but I do not think that there is there any 
defect which is fatal to the conviction.

It was also objected that there was no evidence at all 
upon which the magistrate could convict. Assuming it to be 
open to the defendant to take this objection, as to which I 
sav nothing, I am of opinion that there was evidence from 
which the magistrate could reasonably, if he saw fit. make 
the inference that the sale was made by the defendant. The 
defendant stood beside the auctioneer behind the counter, the 
sale was made in the defendant's store, in which he generally 
carries on business, and was of an article such as he usually 
sells. 1 can see no distinction between an auctioneer em­
ployed by the defendant and a clerk or other employee, and 
it seems to me that a sale by a clerk in a defendant’s store, 
at least, when made in the defendant’s presence and with 
his knowledge, constitutes a sale by the defendant within 
the meaning of the by-law. The magistrate certainly had 
some evidence, therefore, from which the inference of a sale 
by the defendant could reasonably be drawn, and that is the 
only question which we could in any case consider on this 
application. I think, therefore, that the writ should be re­
fused and the application dismissed.

Harvey, J., concurred with Stuart, J.

Conviction quashed; Harvey and Stuart, JJ., dissenting.

J udginent. 
Stuart, J.

VOL. VII. T.I.. REPTS.—31
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NORTH OF SCOTLAND CANADIAN MORTGAGE CO. 
v. K1MBEH et al.

Practice — Service ui>oii defendant of order for inane of writ ex juris

It is a convenient practice to serve n copy of the order for service 
ex juris of an originating summons on the party or parties to he 
mo served, and if done, the costs incidental thereto will be allowed 
on taxation.

L Wet more, J., May 6, 190,1.

Review by defendant on the taxation of the plaintiffs’ 
costs in foreclosure proceedings.

J. T. Brou n, supported the review.
E. L. El wood, contra.

Wktmore, J.—I think that the case of an originating 
summons is different from that of a writ of summons. When 
a writ of summons is ordered to issue for service ex juris the 
Judge prescribes the time after service for appearance- And 
this must be put in the writ, otherwise it is irregular. I 
cannot see any necessity in that case for serving the order 
for leave to issue the writ and for service ex juris (and see 
Reynolds v. Coleman.1) An originating summons directs the 
defendant to appear at a fixed date; it does not direct him to 
appear within a specified time after service. By rule 471 
of The Judicature Ordinance.”2 there shall, unless otherwise 
ordered. In? at least ten clear days bet wee i the service and 
return of an originating summons. In most cases ten clear 
days would be obviously insufficient where the service is 
effected ex juris, and therefore it is usual in such cases to 
prescribe by the order that the service shall be effected a pre­
scribed time more than ten clear days before the return of 
the summons. When this has been done I think it is but 
expedient that the defendant should have notice that he has 
been given a reasonable time for appearance, and that the 
order has been in that respect complied with, and that a copy 
of the order should, therefore, be served upon him. In this

*30 Ch. I). 453 ; 50 L. J. Ch. 008 ; 57 L. T. 588 ; 35 W. R. 813.
•C. O. 1898. c. 21.
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case it happens that no time was prescribed by the order 
for serving the summons, it was left to the operation of the 
Ordinance, ten clear days. Nevertheless, 1 think that it is 
a convenient practice in cases of originating summons to 
serve a copy of the order for service ex juris on the party 
interested. I do not wish to be understood as holding that 
it would be an irregularity not to serve a copy of the order 
for service ex juris on the party; I merely wish to state 
that in my opinion it is a convenient practice to do so, and, if 
done, the item should be allowed on the taxation.

Taxation affirmed.

BROWN v. THOMPSON AND THOMPSON, Claimant.

Interpleader — Claimant's costs — Circumstances under which claim­
ant though partially successful may be ordered to pay costs.

A claimant who is entirely successful is prima facie entitled to his 
costs of interpleader.

A claimant who is partially successful is prima fade entitled to his 
costs antecedent to the issue and also to his subsequent costs in­
cidental to the portion of his claim to which he so succeeds, and 
must pay the costs incidental to the portion of his claim not proven, 
but when the claimant sets up false allegations in his affidavit, 
thereby rendering a cross-examination on such affidavit necessary, 
he will, although successful as to half of his claim, be ordered to 
pay the costs of and incidental to such cross-examination.

[Wetmore, J., April 9, 1902.
Sheriff’s interpleader.
E. L. El wood, for the plaintiff.
E. A. C. McLorg, for claimant.

Wetmore, J.—In Allen, Brydges cf- Co. v. Wilson & 
Wilson, claimant,1 I held that when a claimant was successful 
he was prima facie entitled to his costs, but I intimated that 
there might he circumstances in which I might order no 
costs. This decision applied to cases when the execution 
creditor withdrew' at the return of the summons and after 
hearing the claimant’s affidavit read. My decision was at 
variance with some of the Ontario decisions. Nevertheless, 
I still adhere to it. In this case now' under consideration

J udgtnent. 
Wetmore, J.
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‘Decided July 15th. 1895. Not reported.
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Judgment, the claimant lias succeeded as to one-half of the property 
Wetmore, J. toized and the plaintiff has succeeded as to the other half.

In Lewis V. Holding? the question was as to the right of 
property in five horses, an issue was ordered, the claimant 
established his right to two horses only. The Court held

Ithat the claimant (the plaintiff in the issue) was entitled to 
his interpleader costs prior to the ordering of the issue, be­
cause he was forced into Court in order to establish his 
claim. IfinT"as* to the costs subsequent to the ordering of such 
issue that the taxing officer “ should look to the costs on both 
sides and see how much of the Whole was incidental to the 
plaintiff’s proof of his right to the two horses and how much 
to the defendant’s making out of his claim to three. He will 
see the briefs and witnesses and see how much has been in­
curred by each party. He will then balance the one against 
the other, and the party in whose favour any balance remains 
will then be entitled to receive those costs from the other.” 
This course was, in effect, adopted in Davis v. Clinton.3 I 
agree with the general rnle laid down in these cases. In fact 
I think I am bound by them. But at the same time I am of 
opinion that there may be circumstances which would justify 
a Judge in the exercise of his discretion in departing from 
such rule, and that the circumstances of this case arc of such 
a character. The claimant did not in his affidavit truly dis­
close the nature of his claim, and the plaintiff was quite 
justified in having him cross-examined upon his affidavit. 
Without that he in all probability could never have arrived 
at the true nature of the claimant’s claim. Consequently 
the claimant, by basing his claim on a false ground and false 
statements of facts, rendered proceedings necessary which, 
if he had stated the facts truthfully, might have been quite 
unnecessary. Under such circumstances I will, in the exer­
cise of my discretion, not only allow him his costs of inter­
pleader antecedent to the order for enquiry as to the right to 
property, but I will order him to pay the costs of his 
cross-examination on his affidavit before the clerk, including 
the amount paid for his conduct money and attendance 
thereat.

Order accordingly.
*2 Man. & G. 875; .3 Scott (N.R.) 191; 9 D. P. C. 052; 10 

L. J. C. P. 204.
3G E. & It. 392; 25 L. J. Q. It. 344: 2 Jur. (N.S.) 490; 4 

W. R. 540.
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BABBITT v. BOILEAU.

Practice — Caveat Contract - Finding of fort — ilrmorandam
under Statute of Frauds — See. 91 of the Land Titles Act
(1906 Alberta).

Whore an application under section 01 of the Land Titles Act (1000) 
was made by A. B., the registered owner of certain land, for an 
order discharging a caveat registered against it by one C. B., who 
claimed to be entitled to a transfer of the lot under an agreement 
for sale from A. It.

Meld, that sec. 01 provided a means of reaching a speedy decision 
upon the merits of a dispute n< to the sale of real property where 
a caveat has been filed which ties tip the property.

Held, further, that where the Court, acting under that section, finds 
as a fact that no agreement for sale has been entered into, it has 
power to direct the removal of the caveat.

Although a memorandum was signed, which would satisfy the Statute 
o'f Frauds, if the memorandum is equivocal as to whether or not 
an agreement was entered into, the agreement must be proved by 
extrinsic evidence.

[Stuart. J., April 6, 1907.

This was an application under section 91 of The Land 
Titles Act, 1906, by one Adolphe Boileau, who is the regis­
tered owner of the north-west quarter of section two in town­
ship twenty-seven, range two, west of the fifth, for an order 
that a caveat, registered against the said land by one Lauris- 
ton A. Babbitt, wherein the said Babbitt claimed to be 
entitled to a transfer of the said land from the said Boileau 
under an agreement of sale, should be discharged. The 
summons was issued upon an affidavit of Boileau wherein he 
had alleged that he had never agreed to sell the said land, 
and that the document which the said Babbitt had obtained, 
and upon which the caveat had been registered, had been 
obtained by fraud and misrepresentation.

S. L. Jones, for Boileau.
IV. P. Taylor, for Babbitt.

Stuart, J.—Upon the return of the summons, I had 
expected that probably an affidavit would be filed on behalf 
of Babbitt, and that there would then be some discussion as 
to the proper procedure to be taken under the New Act, and 
that a direction would be asked from me in regard to it. In­
stead of this, however, the advocates of the parties came into
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Judgment. Chambers, bringing with them every possible witness that 
Stusrt, J. knew anything about the case. The advocate for the appli­

cant Boileau asked that the merits of the whole matter be 
disposed of in a summary way. The advocate for Babbitt 
did not exactly consent to this, but it appeared that he had a 
few days previously examined Boileau for discovery, as it 
was said, by consent. At any rate, the examination was not 
upon the affidavit, and the document filed with the clerk is 
called an examination for discovery. In view of these cir­
cumstances, I decided to hear the oral evidence in a summary 
way in Chambers and to give a decision on the merits of the 
dispute instead of merely upon the point whether the caveat 
had been properly filed or not. In llogg on The Australian 
Torrens System, page 1042, 1 find it stated as follows: “On 
hearing of the motion or summons, the Courts have fre­
quently decided the merits of the question at issue between 
the parties at once where this could be done conveniently, 
or they may order the caveat to remain till further order, or 
may order the caveat to be removed if proceedings are not 
taken by a specified time to establish the claim of the 
caveator. It has, however, been held that the Court can only 
either remove the caveat or order it to remain and cannot 
adjudicate finally on the rights of the parties.” It is ap­
parent from this that the practice varies in the different 
States of Australia, where practically the same statutory 
provisions exist as those of section 91 of our Act. It appears 
to me that it is the intention of the new Act to provide a 
means of reaching a speedy decision upon the merits of a 
dispute as to the sale of real property where a caveat has been 
filed which ties the property up. In this particular case, 
moreover, all the witnesses were present, all the documents 
had been produced, and Babbitt had had the advantage of 
examining Boileau for discovery. There was, therefore, no 
reason that I could see why the dispute should be longer 
drawn out and the delay incurred which is incident to a 
formal action.

It appeared in evidence that Boileau had authorized one 
Girvin, a milkman, to secure a purchaser for his property at 
the price of $4,500, promising him 5 per cent, commission. 
Girvin’s son, who is a real estate agent in the city of Calgary, 
was present at this conversation, although it did not appear 
that any authority had been given to him either by Boileau or
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Girviii senior. Girvin junior tlien went to Babbitt, who is judgment, 
also a real estate agent in the city of Calgary, and is carrying stüârtTj. 
on business with one Morris, and told him what he had heard.
Babbitt thereupon, without seeing or speaking to Boileau, 
advertised the land in question for sale in the list of pro­
perties published by him in his usual advertisement in the 
newspapers and stated the price to be $5,000. In response 
to this advertisement, one Levi Houghton came to Babbitt’s 
office and entered into negotiations in regard to the purchase 
of the property. On the 8th February Girvin junior, Morris, 
and Houghton started to drive out from Calgary to Boileau’s 
place. They had not proceeded far when they met Boileau 
on the road driving a load of hay. Houghton jumped out 
of his rig in which he was riding and went and had some 
conversation with Boileau which was not admitted in evi­
dence. Boileau then came on into Calgary and the other 
three drove out to the place and inspected it. That evening 
they returned to the city and Girvin and Babbitt met Boileau 
in the Queen’s hotel. They went from there to Babbitt’s 
office, where a discussion took place between Boileau, Girvin 
junior, Morris, and Babbitt in regard to the place. Girvin 
told Boileau that Houghton was well satisfied with the place, 
and Boileau states, “ 1 was told that my place was sold to 
Levi Houghton.” This was in Babbitt’s presence. An ap­
pointment was then made for half-past 10 the next morning 
at Babbitt’s office. The next morning a meeting took place 
at his office as arranged. Babbitt says that Houghton came 
first, then Girvin and Morris, and afterwards Boileau.
Babbitt, it appears, bad succeeded in inducing Houghton to 
buy the place for $4,950, and he got a cheque from Hough­
ton in his own favour for $200 as a deposit. After he got 
this cheque he (Babbitt) states that lie interviewed Boileau 
apart in an inner office and asked him, “ What is your net 
price to me for your place?” to which Boileau replied 
“ $4,256.” After getting this information, Babbitt wrote 
out a receipt and gave it to Houghton in the following 
terms :—

Calgary, Alberta, Feb. 9th, 1907.
Beceived from Mr. Levi Houghton $200 (two hundred 

dollars) deposit on the north-west quarter of section two, 
township twenty-seven, range two, west of the fourth, with all 
improvements and stock, implements and furniture excepting
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Judgment clothing, bedding, sewing machine and clock, purchase price 
Stuart,.1. to he $4,950 (four thousand nine hundred and fifty dollars), 

$500 to be paid February 12th, ’07, $3,150 (three thousand 
one hundred and fifty dollars) to be paid March 9th, ’07 or 
sooner if possible, balance of $1,100 mortgage.

(Signed) L. A. Babbitt.
Having given this receipt to Houghton, Babbitt took the 

cheque for $200 endorsed it and handed it to Boileau and 
received from him the following receipt:—

Calgary, Alberta, Feb. 9th, 1907.
Received from L. A. Babbitt $200 deposit on the north­

west quarter of section two, township twenty-seven, range 
two, west of the fifth, with all improvements and stock, 
implements and furniture excepting clothing, bedding, sew­
ing machine and clock, purchase price $4,256 (four thousand 
two hundred and fifty-six dollars, $500 (five hundred) to 
lie paid February 12th, ’07, $2,456 (two thousand four hun­
dred and fifty-six dollars) to he paid March 9th, ’07 or sooner 
if possible, balance $1,100 mortgage.

(Signed) A. Boileau.
Witness: William John Morris.
Babbitt says that he does not think that Boileau knew 

what he, Babbitt, had signed and given to Houghton, and 
Houghton did not know what he had taken from Boileau. 
He says, “It was my business to keep them apart probably, 
because if Houghton knew what I was getting it from 
Boileau for, he would want another reduction in the price.” 
Boileau in his evidence states, “Babbitt mentioned the com­
mission the first night, lie inentioned $250. I said I did 
not think it would he that much. He took his pencil and 
started to write in figures, and T said I thought it would be 
$244. He said, * Oh, yes; that is right.’” The next that 
occurred was when Boileau went to Babbitt’s office for the 
$500,on the 12th of February. He swears that they told him 
to wait as they were going over to get a cheque from Hough­
ton. Babbitt says that he did go to Houghton for the cheque. 
He says further, “ 1 gave him to understand that if he did 
not pay it, and if lie did not pay it that night, I was going to 
pay it in the morning and would lose his deposit of $200 and 
there was no chance of him having the place after 12 o’clock 
that night.” Houghton gave Babbitt a cheque for $500 and 
Babbitt returned to his office and, after endorsing it, handed
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it to Boileau. Some question had arisen as to a set of liar- Judgment, 
ness which Boileau claimed was not going with the place, but Stuart. J. 
which Houghton wanted, and it was worth *$44. Boileau 
wanted to be allowed this $14, and Babbitt states that at the 
interview, when the $500 cheque was handed over to Boileau, 
the latter said : “ You can well afford to make $44 for me as 
you are making $5,000.’* and I said : “ No, 1 am getting 
$4,950.” After receiving the cheque for $500, Boileau 
signed another receipt in " the same terms as the
receipt above quoted of February 9th.

Babbitt claims that the result of what occurred is that 
Boileau agreed to sell the place to him. He claims that he 
was not acting in any way as an agent hut that he was simply 
buying from Boileau and re-selling to Houghton at a profit, 
which, he said, he had a perfect right to do. Boileau claims 
that he thought all the time he was selling to Houghton, 
that he never intended or agreed to sell to Babbitt, that al­
though the receipt of the 9th of February was read over to 
him before he signed it, it did not indicate to him in any 
wav that he was making the sale to Babbitt but only that he 
had received the money from Babbitt, which was the fact.

There is no question under the authorities that, if Boil­
eau did in fact agree to sell to Babbitt, the receipt of the 
9th of February is a sufficient memorandum of the agreement 
to satisfy the Statute of Frauds. The real question to be 
decided is : Did Boileau in fact agree to sell the land to Bab­
bitt? Before dealing with this question, there is one matter 
to which I desire to refer. It may be said that it cannot 
make any difference to Boileau whether he was selling to 
Babbitt or to Houghton inasmuch as he was in any way get­
ting his price. I may say at once that I do not see how this 
could have anything to do with the question even if the sale 
were for cash. There is a simple1 question of fact to decide 
upon the evidence and the circumstances that it could 
make no difference to Boileau from whom he got his price 
cannot surely be allowed to have any weight in coming to a 
conclusion upon that question of fact. He either agreed to 
sell to Babbitt or he did not; and if the Court is of opinion 
from the evidence that he did not in fact so agree, it cer­
tainly would not he proper for the Court to say : “ It is true 
you did not agree to sell to Babbitt; but it does not make any 
difference to you whether you did or not if he pays you the

D/.C
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price, and, therefore, we will make you agree.’* This would 
be making an agreement for the parties, which the Court 
cannot do. Moreover, in this case there was credit given, 
and the personality of the buyer might in that case be of 
considerable importance to the seller.

In Leake on Contracts, page 8, it is said: “An agreement 
may he defined as consisting of two persons being of the 
same intention concerning the matter agreed upon. The in­
tention of a person can he ascertained by another only by 
means of outward expressions as words and acts, and for the 
purpose of agreement there must be a communication of 
intention between them by means of such expression.” In 
this case we are, therefore, to inquire what outward expres­
sions there are, either by words or acts, which indicate the 
intention on the part of Boileau to sell this property to Bab­
bitt. In my opinion, there is not a single expression or act 
on the part of Boileau proven in the evidence which is not 
just as consistent with an intention to sell to Houghton 
as with an intention to sell to Babbitt. Take first the 
verbal conversation which Babbitt swears to. He states 
that lie asked Boileau: “What is your net price to me 
for your place?” and in another part, instead of saying, “to 
me,” he uses the words “ from me.” To this question Boil­
eau replied, $4,256.” Now, it will he remembered that 
Boileau was asking $4,500 and expected to pay a commission. 
Girvin junior knew this, and I am convinced that Babbitt 
knew it as well. Boileau, instead of saying to Babbitt “I 
will sell you my place for $4,256,” merely answers the 
question asked him. I cannot see how this can be construed 
into anything more than this: “ 1 want $4,500 for my place 
but there is commission to Ik* paid and if you (Babbitt) will 
hand me over $4,256, I will sell the place.” There had been 
a conversation the night before about the commission be­
tween Boileau and Babbitt, and in this respect I accept Boil- 
eau’s statement of that conversation as true. I cannot un­
derstand how it can be said that Boileau would, in speaking 
directly to his purchaser, and knowing that he was speaking 
directly to his purchaser, mention any less sum than $4,500. 
The very fact that he deducted the commission before stating 
the price, which 1 hold he did, shews to my mind conclu­
sively that he did not understand that he was speaking to 
his purchaser but thought that he was speaking to an agent
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who intended to deduce the commission. As I say, I think Judgment. 
Babbitt must have known that Boileau thought he was speak- smart, J. 
ing to an agent when he made this deduction. It is absurd,
I think, for Babbitt to attempt to make out an agreement 
of sale to him simply because he himself used the two little 
words “ to me ” or “ from me/’ in his question, perhaps 
without the emphasis which he gave them when quoting 
them in Court. The words might very well have passed 
unnoticed entirely by Boileau. The words which he would 
really notice would be the words “ net price ” which them­
selves suggest the idea of a commission. In any case, it is 
familiar law that the mere asking for a price and getting an 
answer does not constitute an agreement for a sale. See 
Harvey v. Facet/,1

It may he said that Boileau signed the memorandum.
That is true. But there is not a word in it which neces­
sarily means that Boileau agrees to sell to Babbitt either 
personally or in any capacity. In all of the cases where such 
a memorandum had been held sufficient to satisfy the sta­
tute, the agreement itself and the parties to it have been 
proven by extrinsic evidence; but it is quite another thing, 
in a case where there has been a failure to make out an 
agreement of sale to a particular person by extrinsic evi­
dence to attempt to make the memorandum itself the agree­
ment. Of course, the memorandum might have been drawn 
in such a way as to constitute the agreement in itself, but 
the trouble in this case is that the receipt of February 9th 
does not say that Boileau agrees to sell to Babbitt. It 
merely says that Boileau has received certain money from 
Babbitt as a deposit on certain land, which was the fact. In 
the circumstances, the wording of the receipt is entirely 
equivocal as far as the point in dispute is concerned. It 
is just as consistent with Boileau’s account of the transac­
tion as with Babbitt’s; besides, we must remember that Bab­
bitt drew it himself and that he was clearly attempting to 
occupy the position of a purchaser from Boileau and a ven­
dor to Houghton without coming out into the open and let­
ting either of them know very clearly what he was about.
It seems to me the most natural thing in the world that 
Boileau should think throughout the whole transaction that

* (1898) A. C. App. 5fi2.
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.ImlgniHit. lie was selling direct to Houghton. Babbitt’s partner—Mor-
Stuart, .1. ris, and young Girvin drove Houghton out to the place, and 

Boileau met them on the road. That same night he was 
told in Babbitt’s office that Houghton was pleased with the 
place and that he had agreed to buy. When he went to 
Babbitt’s office next day, he found Houghton there. They 
were both in the real estate office together. It was Hough­
ton’s cheque that was given him as a deposit although it 
passed through Babbitt’s hands. Boileau swears that he 
always thought he was selling to Houghton. In view of all 
these circumstances, I believe he did so think. Even Babbitt 
himself, when he was asked if he thought Boileau under­
stood that he was selling to himself, would not swear that 
he did think so. He simply told the Court what he would 
have understood if he had been in Boileau’s place, which is 
a different matter. Moreover, Babbitt admits that Houghton 
might have thought he was acting as an agent, and his state­
ment that when he went to get the $500 lie told Houghton 
that if he (Houghton) would not pay it, he (Babbitt) would 
pay it himself constitutes to my mind a clear admission 
that it was well understood between Babbitt and Houghton 
at any rate that Babbitt was an agent. If Babbitt was a 
purchaser, then he would have to pay the $500 whether 
Houghton paid it or not. I do not see how Babbitt can be 
heard to say that he was acting in his relation with Hough­
ton as an agent and that he occupied a different position in 
his relations with Boileau.

For a time, however, I did not see how Boileau could 
substantiate his allegation of fraud against Babbitt. It 
appeared to me Babbitt was indeed trying to do a very 
clever thing but that there was nothing wrong either in 
attempting to do it or in doing it. A man has a perfect 
right, no doubt, to buy property at one price and sell it at 
a higher price. He has even a perfect right to sell it at a 
higher price before lie buys it at a lower if he wants to take 
the risk; but tlierc is more than that in this case. I repeat 
again that I am convinced that Babbitt knew that Boileau, 
in stating his price, was allowing for a commission; and yet, 
according to his own story, he acted solely as a purchaser 
and accepted the price named as the purchase price. If there 
had been any suggestion that Boileau was authorizing him 
to pay the difference between the price named and the $4,500
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as a commission to Girvin, this might have constituted a 
reasonable explanation ; but there is nothing of the kind. 
Babbitt, in fact, quietly takes the advantage of a commis­
sion to himself and yet attempts to maintain the position 
of a purchaser. If this does not amount to fraud, it comes 
very near to it. It may be said that Boileau was not in­
jured; but if lie was not selling through an agent, he ought 
to get his full price and not be shorn of the commission. 
It is remarkable how careful Babbitt and Morris and Gir­
vin junior all were to avoid any suggestion that they were 
claiming a commission. It would have been dangerous for 
Girvin to claim it owing to his connection with the other 
two. If Boileau could sell his place without anybody be­
ing entitled to a commission, then he ought to have got 
his $4,500, and it is in this respect that lie is injured. It 
was urged that because Houghton and Boileau subsequently 
entered into an agreement between themselves for the pur­
chase and .sale of the property for $4,500, the whole tiling 
was a scheme to save $450 for Houghton and $224 for 
Boileau. No doubt this will be the result if the application 
is granted; but 1 do not see how this can affect my finding 
upon the facts of the case. It might affect the credibility 
of their evidence ; but there is practically no dispute between 
Babbitt and Boileau as to outward, tangible acts and state­
ments, although there is a dispute as to secret intentions. 
The one exception may be Boileau’s account of the conver­
sation in regard to a commission on the night of the 8th of 
February; but even if that account had not been given by 
Boileau, I would still have been convinced that Babbitt knew 
that Boileau was deducting a commission and stating his 
price and that he knew that Boileau thought he was deal­
ing with an agent.

It was also urged because Boileau said what he did on 
the 12th of February about Babbitt making $5,000 out of 
the place that this is evidence that he knew Babbitt was a 
purchaser from the beginning. Here again I think this 
remark by Boileau is entirely equivocal. It might just as 
well be interpreted to mean: “You are taking $5,000 from 
the purchaser and only giving $4,256 to me,” as anything 
else.

I, therefore, find that Boileau never agreed to sell the 
land to Babbitt, and the order will, therefore, direct the

Judgment. 

Stuart, J.
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removal of the caveat and contain a declaration that no 
such agreement as is alleged was even entered into. The 
order, however, will not issue until the expiration of thirty 
days from this date and then only upon satisfactory evi­
dence that no appeal lias been taken from the judgment 
now given. Babbitt will pay Boileau’s costs in this appli­
cation.

Application allowed.

THERIAULT v. EVANS.

Practice — Setting aside writ — Nullity or irregularity.

Whore a writ purported to bo issued out of the Judicial District of 
Northern Alberta after that Judicial District had ceased to exist, 
an application to set such writ aside was dismissed on the ground 
that it was not shewn that the writ was not issued by the proper 
otlicer or from the proper office and that consequently the only objec­
tion was that the writ was not properly styled, and this, being an 
irregularity merely, could be amended. Saskatchewan v. Leadley, 
6 Terr. L. II. 82, distinguished.

[Scott, J., Nov. 23, 1906.

Scott, J.—This is an application to set aside the writ 
of summons and all subsequent proceedings in the action on 
the ground that the writ is a nullity by reason of the fact 
that it purports to be issued in this Court in and for the 
Judicial District of Northern Alberta which district had 
ceased to exist before the issue of the writ.

The writ was issued on 4th October, 1906. By order in 
Council of 17th September, 1906, which came into effect 
on the 1st October, 1906, the Judicial District of Northern 
Alberta ceased to exist and new judicial districts were con­
stituted, one of which styled the Judicial District of Edmon­
ton, comprised a portion of the territory comprised in the 
Judicial District of Northern Alberta, The deputy clerk of 
the former judicial district is now and has been since 1st 
October last, clerk of the Edmonton Judicial District, and 
he occupies the same office premises as he formerly occupied.

There is nothing before me to shew that the writ in this 
action was not issued by the proper officer from the proper 
office. The only objection is that the officer when issuing 
it improperly styled it as being issued in the Judicial Dis-
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trict of Northern Alberta instead of the Judicial District 
of Edmonton. In my opinion its issue in that manner was 
not a nullity but merely an irregularity and as such it may 
be amended. The case of Saskatchewan Land Co. v. Leadlay, 
decided by the Court en banc is distinguishable from the 
present case in that it was there shewn that the writ was 
not issued from the proper office or by the proper officer.

Plaintiff to be at liberty to amend the writ and state­
ment of claim by substituting the Judicial District of Ed- 
Aionton for that of Northern Alberta. Such amendment 
to be made within ten days. Costs of the application to be 
costs in cause to defendant in any event. No order need 
be taken out.

Motion refused.

REX v. MAGYAR.

Criminal law — Dying declaration — Form — Word» of deceased— 
Admissibility.

The essential element in a dying declaration is the abandonment of 
hope of recovery, and the time when the statement is made, though 
a circumstance for consideration is not a guide to its admissibility 
or otherwise.

A statement in writing prepared by another, but read over to and 
signed by the deceased when he had no hope of recovery, is ad­
missible as a dying declaration.

It. v. Mitchell (17 Cox C. C.), disapproved.
[Court en banc, Oct. 9-19, 1906.

Crown case reserved by Wetmore, J., ltefore whom the 
defendant was tried and convicted of the murder of one 
Campbell. The case was argued before the Court en banc, 
consisting of Siftox. C.J., Wetmore, Scott. Prendergast, 
New lands and Harvey, JJ.

J. A. Allan, for the Crown.
N. Mackenzie, for the accused.

The judgment of the Court was delivered by

[19th October, 1900.]

Harvey, J.—This is a case reserved by my brother Wet­
more, as to the admissibility in evidence of a dying declara-
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tion made by one Campbell of the murder of whom the above 
named Magyar was convicted. The declaration was as fol­
lows :

“ Sworn statement of me Donald J. Campbell made this 
22nd day of March, A.D. 1906.

“ I know of no cause which led to the shooting other 
than the refusal of my hired man Vinceur Magyar refusing 
to do my just commands as an employee.

“ On the morning of the 22nd of March, 1906, about 
sunrise I was out in my stable doing my chores and loading 
manure on the manure sled when the said Magyar swung 
open the door and said, give me money, 1 said, give me time 
till I get to the house, lie immediately pointed the gun 
at me and shot me. He then left me where 1 fell, inside the 
stable door. No person was present at the time of the com­
mittal of the shooting. 
s< Sworn before me at Frobisher,' 

in the Province of Saskatch­
ewan, this 22nd day of March,
1906.

“ Sgd.) I). J. Campbell.

(Sgd.) Samuel J. Hopper,
A Justice of the Peace in and for the Province of Saskatch­

ewan.
“ Vinceur Magyar the accused was brought before me 

at 2.30 p.m., on this 22nd day of March, A.D. 1906, and I 
identify the said Vinceur Magyar as being the man who 
tired the shot which wounded me.

(Sgd.) D. J. Campbell.”
“ Witness:

(Sgd.) Samuel J. Hopper,
(Sgd.) II. C. MacColl.”

The reception of this declaration was objected to on the 
following grounds:

1. That the evidence did not establish that the deceased 
had abandoned all hope of recovery.

2. It was not in the deceased’s own words; it was pre­
pared by another person.

3. It is in the nature of a deposition and should have 
been taken in the presence of the accused.

The trial Judge, in addition to the general question of 
guilty or not guilty, submitted to the jury the following 
question, which was answered in the affirmative, there being,
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the Judge states, sufficient evidence to warrant such answer. 
“ Eliminating the statement of the deceased Campbell 
signed by him and put in evidence and apart from that 
statement does the rest of the testimony taken on the whole 
satisfy you beyond a reasonable doubt that the prisoner is 
guilty of the murder charged ?

The questions submitted for the opinion of the Court are :
1. Was this statement properly received in evidence?
2. If not in view' of the answer of the jury to the ques­

tion so submitted should a new trial be ordered ?
It will be observed that the declaration is in two parts, 

which were made at different times, but inasmuch as the 
second part merely declares that the prisoner is the man 
who fired the shot, which is stated as a fact by the reserved 
case and was, I learn from the trial Judge, admitted by the 
prisoner himself who gave evidence in his own behalf, it is 
not necessary to consider it since it could have had no 
effect on the jury. The general principle on which dying 
declarations arc accepted as evidence is given by Russell on 
Crimes/ quoting from the judgment of Eyre, C.B., in Wood­
cock's Caser as follow's, viz. : “ That they are declara­
tions made in extremity when the party is at the point of 
death, and when every hope in this world is gone; when 
every motive to falsehood is silenced, and the mind is in­
duced by the most powerful considerations to speak the 
truth ; a situation so solemn and so awful is considered by 
the law as creating an obligation equal to that which is im­
posed by a positive oath administered in a Court of Justice.’* 
The time when they are made in relation to the death fur­
nishes no guide as to the admissibility of non-admissibility 
of such declarations, though it is a circumstance for con­
sideration. Indeed, declarations made ten or eleven days 
before death have been admitted, and declarations made a 
few minutes only before death have been rejected. The 
essential element is the abandonment of hope of recovery, 
and it is necessary in each case to examine the evidence to 
ascertain whether there is that absence of all hope which 
alone renders such a declaration admissible. In the present

1 Vol. 3. p. 389.
* 1 Leach 500.
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case we find that the deceased about seven o’clock in the 
morning was shot with a shot-gun at a distance of a few 
feet, the whole charge entering his abdomen near the navel 
making a hole about the size of a watch from which eighteen 
inches of intestine, which was severed, protruded. From 
this wound deceased died within twenty-four hours. Two 
doctors were in attendance within a short time after the 
wound was inflicted, and both were satisfied that there was 
no possible chance for the wounded man’s recovery and told 
him so. To his wife he said : “ Annie, 1 am going to die,” 
several times before the declaration was made, and added: 
“ Whatever shall you do.” About the time the first doctor 
came the deceased said to his brother-in-law : “ Angus, do 
you think there is any chance? ” The brother-in-law replied: 
“ It looks bad,” and he answered : “ Well, you will do for 
the family what you can?” After this one of the doctors 
told him that if he had any matters to arrange he had better 
do so then as he might not be able to do so later, and he 
then asked the doctor to make his will telling him how he 
wished to dispose of his property. One of the doctors also 
states that he repeatedly said: “I am going to die, Jesus 
i? coming for me,” but he was not able to say whether these 
statements were made before the dying declaration was made 
or not.

The circumstances, apart from the utterances of the 
wounded man, are such as to lead almost irresistibly to the 
conclusion that he could have had no possible hope of re­
covery, but taken with the statements made by him I find 
myself unable to come to any other conclusion than that 
the wounded man fully appreciated his condition and under­
stood that death was certain and near, and such being the 
case the condition of mind existed which would make a 
declaration admissible. There was only one statement made 
which did not clearly point to that condition of mind and 
that was the statement made to Dr. Deyell who, when Camp­
bell asked his opinion, said : “ I am very sorry to say I have 
no hope of your recovery,” whereupon Campbell said he 
didn’t think himself he could recover hut he knew they would 
do all they could for him. This statement is somewhat 
equivocal and might bo only a manner of speech or indicate 
a desire to put the doctors at ease, or might refer to what 
could l>e done to relieve his suffering. The doctor was asked
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by counsel : “ Do you think he thought there was any pos­
sible chance of his recovery?” and he answered: “ From 
his statement I would not think bo,” and " Well, would you 
say he had lost all hope, do you think he had gone so far 
as that?” to which he answered: “From his statement to 
me I would infer that he had lost all hope. The doctor’s 
interpretaion of the man’s meaning and his condition of 
mind, in view of the equivocal character of the statement, 
is useful and it does not suggest any ray of hope in the 
man’s mind. Taken in conjunction with the other state­
ments and the circumstances, I feel no doubt that the de­
ceased had no hope of recovery when he made the declaration.

As regards the second objection, it appears from the evi­
dence that questions were asked the wounded man, and the 
substance of the questions and answers in narrative form 
written out, as we have it here. This was read over to the 
wounded man, who then signed it and swore to it, the evi­
dence shewing that he understood what he was doing.

In Regina v. Mitchell,8 Cave, J., held, that a statement 
to be admissible must be in the actual words of the deceased, 
and if questions are put both the questions and answers 
must be given.

This case, however, does not appear to be in accord with 
either the earlier or the later authorities which are men­
tioned in Archbold’s Criminal Pleading and Evidence,4 nor, 
in my opinion, with sound reason. It is clear from the 
authorities that a dying declaration need not be in writing, 
and if evidence of such a declaration were being given by a 
person who heard it he could not be expected to give the 
exact words with any degree of accuracy, but what he would 
give necessarily would be in his own words the substance of 
what was said to the best of his recollection. But in this 
case, where the statements, after being written down, were 
read over to the deceased and accepted and signed by him, 
they did in effect become his own words. In The King v. 
'Louis* the Supreme Court of British Columbia de­
clined to follow Regina v. Mitchell,3 and held that a state­
ment in narrative form obtained by questions through an 
interpreter and not read over to the deceased after being

Judgment. 

Harvey, J.

•17 Cox C. C. 503.
4 2.1 rd Ed. p. 324.
• (1003 ) 7 C. C. C. 347.
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Judgment, written down was admissible. That case goes much further 
Harvey, J. than it is necessary to go in the present one, and, in my 

opinion, the second objection to the reception of this evi­
dence, as well as the lirst, cannot be sustained.

The third objection was not urged in the argument, and 
it does not appear to be tenable. The declaration was not 
offered as a deposition but simply as a statement, and the 
fact that it was made under the sanction of an oath cannot 
give it less validity than a simple written or even oral state­
ment which would be admissible. As none of the objections 
can in my opinion be sustained the first question submitted 
by the trial Judge should be answered in the affirmative, 
and such being the case the second does not require an 
answer, and the conviction should be affirmed.

Conviction affirmed.
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APPEAL.
1. Appeal — Absence of Reasons

for Conclusions of Trial Judge—Effect 
of — Discretion — Lien for Keep and 
Care of Cattle Pleading—Damages.]
—Where the Appeal Book does not 
contain any reasons for the conclusion 
of the trial Judge, the Appeal Court 
should assume that the trial Judge has I 
found every fact open to him to find ; 
under the evidence so as to support the 
conclusion he has reached. A person 
keeping and caring for cattle has no ; 
lien at common law for such care and 
keep. A party who wishes to set up a j 
statutory lien must specifically plead : 
such lien. Judgment of Sifton, C.J., 1 
varied. Elliott V. Gibson et al. (Court 
en banc, 1004), p. Of».

2. Appeal - Order not Taken Out 
- Leave to Appeal — Irregularity — 
Waiver.] — Leave to appeal may be 
granted before the order appealed from 
has been taken out, hut to enter and 
prosecute an appeal against an order 
without taking out such order is an 
irregularity. Such irregularity, how­
ever, if not objected to on an applica­
tion to settle the appeal book, will be 
waived. Rank of Hamilton v. Leslie. 
(Court en banc, 1006), p. 301.

3. Appeal — Trial Judge's Findings
! of F'act — Sale of Goods — Acceptance 
I —New Trial.]—The findings of fact of 

a trial Judge sitting without a jury,
' who has had the opportunity of hearing 

the witnesses give their evidence, will 
not be reversed by a Court of Appeal if 
there is evidence upon which such find­
ings can be supported. A new trial 
will not be granted on the ground of the 

; discovery of new evidence, unless such 
new evidence be conclusive in its char­
acter. The defendant told the plaintiff 

| that he would buy the plaintiff’s horse 
j if one Pearson, who was employed by 

the defendant, could work it. The plain- 
! tiff delivered the horse to Pearson, who 

worked It, and Informed tin- defendant 
ihat it was satisfactory, whereupon the 
defendant said he would pay for the 
horse. — Held, that these acts consti­
tuted an unqualified acceptance of the 
horse by the defendant. Knight v. 
Hanson. (Court en banc, 1906), p. 306.

4. Judgment — Subsequent Con­
trary Decision of Supreme Court of

i Canada—Extension of Time for Appeal­
ing.]—Leave to appeal, after the proper 
time has expired, on the ground that 
there has been a subsequent decision of 
tli.' Court of Appeal altering the law 

! as it was previously understood, will 
not be granted where the litigating 
parlies have dealt with the subject mat­
ter in dispute in such manner as to so 
alter their position regarding it and 
to put it out of the power of the Court 
to restore the status quo. — Quœre, 
whether leave should ever be granted on 
that ground alone. Ross v. Pearson. 
( Scott, J.. 1905), p. 324.

! 5 Mortgage — Consideration —
Onus — Admission by Widow of De­
ceased — Mortgagee — New Trial —• 
Corroboration.]— The onus df proving 
absence of consideration in a mortgage 
deed is upon the person setting it up. 
The discovery of new evidence which 
is merely in corroboration of that ad­
duced at the trial is not a sufficient 
ground for directing a new trial. — 
Quare, whether an admission by a next 
<>f kill of a deceased person is binding 
on the administrator or other persons 
interested in the estate. McLorg v. 

■ Cook. (En banc, 1907), p. 371.
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6. Criminal Law — Notice of Ap­
peal — Authority of Solicitor's Clerk 
to Sign.]—A notice uf appeal from a 
decision of a justice of the peace may 
be signed by an advocate on behalf of 
the appellant without any express auth­
ority, but authority must be expressly 
shewn where the notice is signed by th'' 
advocate's clerk, and unless such auth­
ority be shewn the notice is insufficient. 
Scott v. Dolphin. (Wetmore, J., 11X)7), 
p. 401.

APPEARANCE.
Sec Practice.

ARBITRATION AND AWARD.

1. Arbitration — Award—Common 
Law — Prairit Fire.] The Arbitra­
tion Ordinance. C. O. 1808, c. 35. gov­
erns submission in writing only, and 
there may be a valid submission by parol 
at common law altogether outside of 
that Ordinance. Comments on the 
Prairie Fires Ordinance. V. O. 1808. 
c. 87. Ulmer v. I '/"//. (Wetmore, J., 
1901), p. 246.

ASSESSMENT AND TAXATION.

1. Assessment and Taxation —
Constitutional Law — Land Grants to 
the Canadian Pacific Railway — Ex­
emption from Taxation — Grant in 
I’ra'srnti — Equitable Principle — 
Viet. (Can.\, c. 1, s. 2). (Alberta A et ), 
4-5 Edie. VÏI. c. S.]—Lands owned and 
held by the Canadian Pacific Railway 
Co. under and by virtue of the sixteenth 
section of the Contract for the Con­
struction of the Canadian Pacific Rail- 
way, are exempt from taxation for 
twenty years from the date of the issue 
of the letters patent of grant from the 
Crown of such lands. The assessors 
of the plaintiff school district assessed 
taxes for the year 1907 against the de­
fendant company upon lands which were 
part of the original grant made to the 
company under and by virtue of the 
contract referred to in and confirmed 
by 44 Viet. (Can.), c. 1. These lands 
were patented in 1901 and the whole 
railway referred to in the contract was 
completed in 1886. Held, following 
Sprinqdale Reboot District v. Canadian 
Pacific Railway Co. (1904). 35 S. C. R. 
550. that these taxes could not be col­
lected as the land grant to the C. P. R.

I Co. under 44 Viet. c. 1, was not a grant 
in prasenti and consequently the period 
of twenty years' exemption from taxa­
tion of such lauds provided by the six­
teenth section of the contract for the 
construction of the C. P. R. began 
from the date of the actual issue of the 
letters patent from the Crown from 
time to time, after they had been earned, 
selected, surveyed, allotted and accepted 
by the company. Section 24 of the Al­
berta Act, establishing the Constitution 
of the Province of Alberta, expressly 
stipulates that the powers grunted to 
the province must be exercised subject 
to the provisions of s. 16 of the contract 
which provides for the exemption, and 
this effectually prevents the province 
from saying that it is not bound by the 
contract.—Quwre, whether or not, con­
sidering the speculative character and 
difficulties of the company's enterprise 
us well as the difficulties of making a 
selection of the lands to be accepted, 

| the Crown, represented by the Govern­
ment, in its capacity of trustees of 
these lands, the beneficial interest of 

I which is in the people, was not so 
dilatory in actually granting the lands 
under the provisions of the contract as 
to estop the beneficiaries from insisting 
upon the application of the equitable 
principle that “that must be held to 
have been done which should have been 
done." and enforcing the collection of 
taxes after the expiration of twenty 
years from the date of the completion of 
i lie railroad. Spruce Yale S. D. No. 
!09 v. C. P. It. (Stuart. J.. 1907),
p. 80.

2 Taxation for School Purposes
Distress Homestead I .a mis before 

Issue of Patent Lands of Crown — 
i Yot Taxable under s. 12r> of the Hritish 
\ or th America Act—Lien on land.] — 
The interest of a homesteader in land 
before a patent has been issued to him 
by the Crown is not taxable for school 
purposes. Where taxes were assessed 

<>u the plaintiff* homestead prior to entry 
by him and while the same was held 
by previous homesteaders, whose entries 
were afterwards cancelled, and these 
taxes were Collected by distress of his 
goods and chattels, before a patent had 
been issued for the land.- Held, that 
the money should he returned to the 
plaintiff, ns. until patented, the lands 
were the property of the Crown, and 
were exempt from taxation under s. 
125 of the British North America Act. 
To hold that the taxes became a lien 
on the land and could be collected from 
a subsequent occupant who derives his
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title from the Crown, would be in effect 
taxing the property of the Crown. 
Osler v. Volta rt et al. (Newlands, J., 
11107), p. 90.

3. Confirmation of Tax Sale —
Omission of the Word “ PublicM from 
the Aame of School District — Affida­
vit of execution — Jurat — Irregular­
ity—Description of Land.]—The trans­
fer described the transferor as trea­
surer of the “ Pebble Lake School Dis­
trict,” instead of the “ Pebble Lake 
Public School District," and described 
the land as “ s.w. (4 of sec. 22-25-4 
w. 2nd ra^r." The jurat to the affida­
vit of execution on the transfer also 
Incompletely described the place where 
the affidavit was sworn, and the officer 
was thus described : W. Hopkins, J.P.” 
—Held (1) The omission of the word 
“public” was immaterial, there being 
sufficient on the face of the transfer to 
reasonably indicate that the transferor 
was the treasurer of the “ Pebble Lake 
Public School District. — (2) That the 
description of the land was sufficient to 
identify the land. Ooblet \. Beechey, 
approved.— (3) That the place of swear- i 
ing the affidavit could be ascertained 
by reference to the body of the affida- i 
vit and was sufficient.— (4) The words 
“J.P.’’ when used in connection with 
an affidavit sworn in the Territories 
was a sufficient description of a Jus- I 
tice of the Pence in and for the North- ! 
west Territories. In re Gordon. (Wet- • 
more, J.. 1901), p. 134.

4. Confirmation of Sale of Land
for Taxes 1,‘iglit t<> Redeem 
Tender — Right of Homesteader to 
Encumber Homestead Prior to Issue of 
Grant — Statute of Limitations—Con­
struction of Statutes.] — The applicant 
H. was a purchaser at a sale for taxes 
of land against which was registered a 
lien executed by one O., a homesteader, 
prior to the issue of the grant. II. 
having refused to inform the lien-holder 
of the amount neceemarv to redeem, the 
lien-holder made a tender to II. which i 
turned out to be insufficient. On ap­
plication by II. to confirm the sale.

Held, that as the insufficiency of the 
tender was due to the fault o'f II. in 
refusing to give information that he 
ought to have given, the lien-holder 
would be admitted to redeem upon pay­
ing ns directed by the Judge the amount 
actually payable. — Held, also, that the i 
lien being merely a charge on the land 
and not an “ assignment or transfer,” i 
within the meaning of s. 42 of the 
Dominion Lands Act. was a valid en­

cumbrance. In re Harper, approved. 
In re Hardakcr. (Court en banc, 1903), 
p. 151.

5. Assessment and Taxation —
Confirmation of Overseer's Return — 
Land Belonging to Canada.] — By the 
Local Improvement Ordinance, 0. O. 
1*98, c. 73, it was provided that upon 
the confirmation by a Judge of the re­
turn of unpaid taxes required by the 
Ordinance to be made annually by the 
overseer to the Attorney-General, the 
lands in respect of which the taxes 
were imposed should be vested in the 
Crown subject to redemption within a 
stated period, and in default of redemp­
tion the land became, on the order of a 
Judge, absolutely vested in the Crown. 
Under this provision application was 
made to confirm the overseer’s return 
respecting laud, the title to which was 
in the Crown but which was the sub­
ject of a homestead entry at the time 
the taxes were levied.—Held, that the 
proceeding was not a process of execu­
tion to enforce payment by the person 
liable to pay such taxes, but was a pro­
ceeding to enforce a lien against land, 
and as land held by the Crown was not 
liable to taxation, the overseer's return 
could not be confirmed. Attorney-Gen­
eral v. Canada Settlers Loan if- Trust 
Company. ( Wetmore, J.. 1901), p. 
258.

6. Assessment and Taxation —
Sale of Land for Tares — Land Held 
by Crown.]—A school district sold for 
arrears of taxes, land, the title to 
which was in the Crown, but which had 
been homesteaded by one B.. who, how­
ever. had vacated the land prior to 
the year in which the taxes had been 
imposed. The Ordinance governing the 
same provided that all property held 
by Her Majesty should be exempt from 
taxation, but that when any such prop­
erty was occupied by any person other­
wise than in any official capacity the 
occupant should be assessed in respect 
thereof, but the propertv itself should 
not be liable.—On application to con­
firm the sale by the district.—Held, 
that taxes could not be recovered by 
sale of the land, and that the appli­
cation to confirm must he refused. Re 
Spring Creek School District. (Wet- 
more, J„ 19041. p. 259.

7. Assessment »nd Ta*p*ioP —
Separate School District — “ Owner of 
Land.] — A purchaser of land under 
agreement who has not paid all the 
moneys or performed the conditions to
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entitle him to a conveyance, although 
he has at the particular time done all 
his agreement calls for, is not the 
“ owner ” of the land so as to entitle 
him to pay the taxes to the School 
District of which such purchaser is a 
ratepayer under the School Ordinance. 
C. O. ISOS, c. 75, which provides by s. 
126 that “in cases where Separate 
School Districts have been established, 
when property owned by a Protestant 
is occupied by a Roman Catholic, and 
vice versa, the tenant in auch <•;>-<■- shall 
only be assessed for the amount of 
property he owns, whether real or per­
sonal, but the school taxes shall in all 
cases, whether or not the same has 
been or is stipulated to the contrary 
in any deed, contract or lease what 
ever, be paid to the school of which 
such owner is a ratepayer." Where, 
however, a purchaser has met the de­
mands and fulfilled all the conditions 
to entitle him to a conveyance, but 
such conveyance lias not been executed, 
tin- purchaser being in equity the owner 
is the “owner" of the land within the 
meaning of the section of the School 
Ordinance above cited. Katrinsky \. 
Esterhazy Protestant Separate School 
District. (Wetmore, J., 1902), p. 
265. Junto V. Esterhazy Roman Catho­
lic Public School District. (Wetmore. 
J.. 1902), p. 269.

8. Assessment and Taxation —
Municipal Laic — School Taxes—Gen­
eral Municipal Tares — Exemption.] 
—An exemption from “general muni­
cipal taxation " does not include school 
taxes under The Municipal Ordinance. 
Osaient v. The Town of Indian Head. 
(Court en banc, 1907), p. 462.

ASSIGNMENTS AND PREFER­
ENCES.

1. Assignments and Preferences
— Residence — Execution — Inter­
pleader.']—One Dunn, a merchant at 
Red Doer, in the Judicial District of 
Northern Alberta, being in insolvent 
circumstances, executed in favour of 
one Robinson, on the 9th of February, 
1904. an absolute assignment of all his 
stock in trade and fixtures, the con­
sideration being expressed as $1. Rob­
inson was a traveller for one of Dunn's 
creditors, namely. Knox. Morgan & Co., 
of Hamilton, Ontario, having his head­
quarters at Calgary, which was also in 
the Judicial District of Northern Al­
berta. On February 26th, Knox. Mor­

gan & Co., through another traveller, 
one Muuro, effected a sale of the goods 
and fixtures tu the defendant McClock 
lin at Winnipeg, and on March 9th 
Robinson gave McClocklin a bill of 
sale and delivered up possession. Al­
though the other creditors of Dunn 
were not consulted in the matter, they 
were notified that the assignment hail 
been taken “in the interests of all the 
creditors."—Ou March 15th, the plain- 
till" recovered a judgment against Dunn 
upon which they subsequently issued 
execution and caused the goods in ques­
tion to be seized. — Held, per Wetmore 
and Scott, JJ., that the assignment to 
Robinson, being one for the benefit of 
creditors, was absolutely void, as Rob­
inson was not a resident within the 
Judicial District of Northern Alberta, 
and that in consequence the defendants 
acquired no interest under their bill of 
sale.—Per Newlands, J., that the as­
signment was taken by Robinson solely 
on account of Knox, Morgan & Co., 
who acted in the premises without con­
sulting either Robinson or the other 
creditors, and that it was not, there­
fore. an assignment for the benefit of 
creditors within the meaning of C. O. 
1S9S. c. 42, s. 3, but was void as 
delaying creditors, and that as the de­
fendants took with notice, the sale to 
them was void. — Per Harvey, J. (dis­
senting), that the onus of shewing that 
Robinson was not a resident of the 
Judicial District of Northern Alberta 
was on the plaintiff, and he had failed 
to establish that fact. Consequently 
the assignment to Robertson was a 
valid assignment for the benefit of credi­
tors : that in any event the defend­
ants were innocent purchasers, and the 
assignment, being at most voidable only 
by creditors, could not be impeached as 
against defendants, who had innocently 
acquired rights before proceedings were 
taken. — Judgment of Sifton. C.J., 
affirmed. McKee V. McClocklin, et al. 
(En banc, 1905), p. 274.

ATTACHMENT OF DEBTS.

1. Practice — Interpleader Sum­
mons by Garnishee - Reasonable Ris­
er etion of Jndye — Rules 892, 808 
and J/81 of Judicature Ordinance.] — 
Where there are claimants to the 
amount owing by a garnishee, other 
than the plaintiff, the garnishee has his 
rights under Rule 392 of the Judica­
ture Ordinance. — An interpleader sum­
mons was taken out by a garnishee in
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an «ctiou which was being defended ! 
and had been set down for trial. The 
garnishee admitted a liability of $2,000 
under a policy of insurance upon which 
there had been a loss, but, claiming to | 
fear that other actions might be brought 1 
by interested parties, obtained an in- I 
terpleader summons. — i/c/d, that the ! 
garnishees were not yet shewn to be j 
under liability to the plaintiffs and hail 
no right in law to interplead, their j 
rights ii<>t coming within 6ule 431 of | 
the Judicature Ordinance, but rather 
within Rules 302 and 393 of the same 
Ordinance. — While it is discretionary i 
for the Judge to act under Rule 393 
of the Judicature Ordinance, the lira- | 
its of his discretion must be reasonable, 
and an arbitrary refusal of a proper j 
application would be a ground for cor- 1 
rection upon appeal. Hears v. Areola 
Worn! Working Co. et al. (Wetmore, 
J.. 1907). p. 86.

2. Attachment of Debts — Debt 
or l.iijuidatid Demand — Rule 884 J. 
O.]—A claim on a covenant to pay 
contained in a chattel mortgage given 
to secure an account, the amount of 
which had been unascertained, is a debt 
or liquidated demand authorizing the 
issue of a garnishee summons under ; 
Rule 3S4 of the Judicature Ordinance, ; 
C. O. 1898. c. 21. Slimson v. IJamil- 1 
ton. (Scott. J.. 1903), (En banc, i 
1906), p. 281.

3. Practice Garnishee — Appli­
cation by Defendant to have the Lia­
bility of the Garnishee Determined — ! 
Status - Con8trii(tion of Rule—“ Any 
other Person Interested."'] — Where 
the defendant in garnishee proceedings 
applied for an order to have the liability ! 
of the garnishee summarily determined, 
it appeared that the plaintiff had not 
recovered judgment against the defend 
nnl in the original action and had re- I 
fused to proceed further against the 
garnishee. The Rule provided thaï I 
‘‘the plaintiff or any other person in­
terested ” might apply for and obtain 
the order. — Held, per curiam, that 
the defendant’s application xvas rightly 
refused. — Per Newlands. J. (Siftoii. 
C.J., Harvey and Stuart, J.T., concur­
ring) that defendant has no right or 
status to apply for the order, he not 
being “ any other person interested ” 
within the meaning of the rule.—Per 
Wetmore. J., that a defendant is “ a 
person interested ” within the rule, and 
may apply for the order, but that it is 
discretionary with the Judge to make 
the order when applied for by him, and

that under the circumstances of the 
present case the order should be re­
fused. Woodley v. Darker and Mc- 
Robcrt, Garnishee. (En banc. 1907), 
p. 333.

4. Attachment of Debts — Sale 
of Goods on Condition—Lien on Goods 
—Onus of Proof.]—Plaintiffs served a 
garnishee summons to attach an al­
leged debt owing by the garnishee to 
defendant. The garnishee having dis 
puted any liability to defendant, the 
matter was tried in a summary way, 
at which trial the only evidence tend­
ered was that of the garnishee himself, 
who alleged that he had bought goods 
from defendant, but that such goods 
he had found on inquiry were not paid 
for by the defendant and were subject 
to liens. There was no evidence to 
establish any valid lien or claim.— 
Held, per Scott, Prendergast, Harvey and 
Johnstone. JJ.. affirming the judgment 

| of the trial Judge, that the onus of proof 
| ns to the validity of any liens or claims 
; against the goods was on the garnishee.

Held, per Stuart, J. (Sifton, C.J., con- 
, curriug), that the evidence was suffi­

cient to raise a bona fide doubt as to 
the right of the defendant to sell the 
goods and that as the onus of proving 
his title and his right to sell would, in 
an action by the defendant for the 
price of the goods, lie ou the defendant, 
the plaintiffs in the garnishee proceed­
ings could stand in no better position 
and must prove the defendant’s right to 
sell, the goods to the garnishee. Adolph 
v. Hilton and St<phens, Garnishee. 
(En banc. 1907), p. 407.

BILLS OF EXCHANGE AND 
PROMISSORY NOTES.

1. Bills of Exchange — Promissory 
note — Endorsement for Collection — 
Action by Original Payee — Holder — 
Presentment for Payment — Costa.]— 
In an action by the payee of a note 
against the maker it appeared that the 
plaintiff had previously endorsed the 
note to his solicitor for collection, and 
that the note had never been presented 
for payment. — Held, that the action 
was properly brought in the plaintiff’s 
name. — Held, further, that the note 
not having been presented for payment, 
lhe action could not be maintained, but 
that the defendant was not entitled to 
costs inasmuch ns he had not shewn 
that he had money at the bank where 

1 the note was payable from the time
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the note fell due until the commence­
ment of the action. Jones v. England. ! 
(Newlande, J., 19(KJ), p. 440.

BILLS OF SALE AND CHATTEL 
MORTGAGES.

1. Interpleader Halt of Goods— 
Bill of Sale—Consideration—(tills of 
Sale Ordinance, s. 11—Validity.]—Held. 
that a bill of sale, the expressed con­
sideration of which was a present pay­
ment. but of which the real considera­
tion was partly a present payment and 
partly a past indebtedness, was void 
under the Bills of Sale Ordinance, s. 
11. Hennenfest v. Malchose. (Wet- 
more, J.. 1900), p. 404.

2. Conditional Sale of Goods —
Seizure — Charge for Keep of Chattels 
— Lien — Redemption.] — A seizure 
under a “ lien note " is an extra-judi­
cial seizure within C. O. 1898 c. 34.— 
A vendor of chattels under a lien note, 
who has retaken possession under the 
powers contained in the note, is not en­
titled to add to the security or charge 
against the chattels the expense of keep­
ing and caring Cor the chattels after 
seizure. Pease v. Johnston. (Wetmore, 
J.. 190.1), p. 416.

BY-LAW.

See Municipal Law.

CERTIORARI.

Sec Criminal Law—Municipal Law.

CHOSE IN ACTION.

Sec Landlord and Tenant.

COMMISSION.

See Principal and Agent.

COMPANY.

See Criminal Law—Sale of Goods. '

CONDITIONAL SALES.

See Sale of Goods.

CONSTITUTIONAL LAW.

See Assessment and Taxation — 
Criminal Law Husband and 
Wife—Practice—Railway.

CONSTRUCTION OF STATUTES.

See Assessment and Taxation.

CONTRACT. •

1. Vendor and Purchaser—Part
Performance—Illegal and Immoral Con­
tract — Recovering Pack Money Paid 
—Costs.]—The plaintiff said to the de­
fendant. referring to a certain named 
lot : “ If you can get me that lot I 
will build." Accordingly the defend­
ant. a builder by trade, did purchase 
the lot for the purpose of building a 
house I hereon for the plaintiff : and a 
few days later the plaintiff entered into 
a written agreement respecting such lot 
and house, with the defendant, and 
paid $500 cash down. The house was 
intended for purposes of prostitution, 
ns the defendant knew, and before the 
defendant had done anything toward 
building other than “ brushing " the 
lot, the plaintiff gave notice to the de­
fendant that she had decided not to 
build and demanded an immediate re­
turn of the $500 paid by her. Held, 
per curiam, that there had been part 
performance of the contract and that 
consequently the plaintiff could not re­
cover the money paid by her thereunder.

Quarc. per Xewlands and Harvey. 
•LI., whether money paid under an im­
moral contract can be recovered back 
under any circumstances. Perkins v. 
Jones. (Court en banc, 1005), p. 103.

See Assessment and Taxation — 
Covenant — Landlord and Ten­
ant - Master and Servant — 
Sale, of Goods — School Dis­
trict — Vendor and Purchaser.

CONVICTION.

See Criminal Law—Municipal Law
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COSTS.

1. Practice — Sheriff's Interpleader
— Satire to Execution Creditors of 
Claimant’s Claim — Sheriff Interplead- I 
in y Without- Allowing Reasonable Time I 
to Execution Creditor to Investigate | 
and Admit — Objeet of Sheriff’s In- \ 
terpleader — Costs.] — It is not suffi- ; 
cient for n sheriff to wait merely the 
four days allowed by law after giving 
notice of the claimant’s claim, but the 
sheriff must, before interpleading, allow 
n reasonable time to the execution credi­
tors to investigate the claim of the 
claimant and admit or dispute the same. 
—The object of sheriff’s interpleader 
proceeding discussed. Fraser et al. V. 
Ekstrom and Massey, Claimant. (Wet- 
more. J., 1900), p. 1.

2. Costs — Foreclosure — Brief 
and instructions for brief.] — The ad­
vocate for the mortgagee in foreclosure 
proceedings is entitled to tax against 
the defendants the fee allowed for the 
tariff for “Instructions for Brief ” and 
for '* Brief,’’ although the defendants do 
not appear i<> the sait» nor in any way 
oppose the proceedings.—A fee for per­
using an originating summons, and a 
fee for instructions for pleadings, are 
also taxable, on foreclosure proceed­
ings. Colder v. Narovlansky. (Wet- 
more, J.. 1900), p. 5.

3. Sheriff s Interpleader Costs 
—Serrii c Fees — Review of Taxation.] 
—A sheriff is not entitled to any costs 
for serving an interpleader summons, 
it being against the policy of the law 
to allow them. Commercial Bank v. 
Fchrenbach and Boake. Claimant. 
(Wetmore, J.. 1900), p. 8.

4. Sheriff's Costs of Certifi­
cate of Satisfaction of Fi. Fa.
Lands — Duty of Sheriff — Land 
Titles Art, IM}, s. 93 ] — Upon the 
satisfaction of a fi. fa. against lands, 
it is the duty of the sheriff to forward 
to the Registrar a certificate under s. 
93 of the Land Titles Act, 1894, whe­
ther requested so to do or not, and the 
fees therefor are properly taxable 
against the execution creditor. /»• re 
Brown. (Wetmore, J.. 1904), p. 67.

5. Practice — Review of Taxation
— Necessary Affidavit — Application 
whether Final or Interlocutory — Ac­
tion Dismissed.]—An order dismissing 
an action for want of prosecution is 
a final order, but the application to

dismiss is itself interlocutory. Oibson 
v. Stevenson. (Wetmore, J., 1905), 
P. 88.

6. Practice — Security for Costs 
—Poverty —• Defendant Disposing of 
his Property — Suspicious Circum­
stances.]—Poverty is generally a suffi­
cient ground to warrant an order for 
security for costs of an appeal.—Upon 
an application calling upon the defend­
ant for security for costs of the appeal 
it was shewn, by the examination of 
the defendant for discovery, that he 
had no property against which payment 
of costs could be enforced by the plain­
tiff.—Held, that this circumstance was 
sufficient to warrant an order for se­
curity being given under Rule 502 of 
the Judicature Ordinance. Dakota Lum- 
bir Co. v. Rindcrkneeht. (Wetmore, 
J., 1905), p. 91.

7. Practice — Allowance for Ob­
taining security for Costs — Defence 
and Counterclaim—Claim and Counter- 
Jniw Arising Out of Smite ‘I'rmi sactinn 
—Counterclaim Substantially a Defence 
to the .letton. 1 — Held, that where a 
counterclaim arises out of the same 
matter as the claim, so that, although 
a defence has been pleaded, the counter- 
claim is in reality in the nature of n 
defence to the action, and judgment is 
given on that basis, the Court will 
allow to the defendants the costs of 
and incidental to obtaining an order 
for security for costs. Griffin v. Rol­
ler. (Wetmore, J., 1906), p. 119.

8. Review of Taxation of Costs
—Confirmation of Sheriff's Sale of 
Land.]—The only costs taxable on pro­
ceedings to confirm a sheriff's sale of 
land are each ns are Incidental to prov­
ing the regularity of the sale and of 
obtaining the confirming order. — Such 
an application is a “special applica­
tion.’" Massey v. Ewen. (Wetmore. 
J.. 1902), p. 133.

9. Sheriff's Costs of Seizure un­
der Fi. Fa Goods — Withdrawal of 
Seizure Under Instructions from Ex­
ecution Creditor Prior to Sale- Sheriff's 
Right to Poundage.] — The sheriff of 
Moosomin, under the instructions of 
the solicitor for the execution creditor, 
took with him when he was going to 
attend Court at Oxbow, a writ of ex­
ecution against goods to seize there­
under while in the vicinity of Oxbow, 
where the execution debtor resided.— 
The execution debtor informed the sher­
iff at the time of seizure that he had
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arranged with the execution creditor for 
an extension of time t<> pay, and this 
being communicated to the solicitor, lie 
instructed the sheriff to withdraw. No 
steps hud been taken by the sheriff 
other than making seizure. The sheriff 
having charged for mileage all the way 
from Moosomin, where his office was. 
and also charged poundage on the whole 
execution, the solicitor reviewed such 
charges before the Judge. Held, that 
under the tariff the sheriff was entitled 
to mileage from his office at Moosomin. 
—Held, further, that apart from Rule 
374 of the Judicature Ordinance, the 
sheriff would not be entitled to pound 
age, but that under that Rule the sher­
iff was entitled to poundage. In rr 
Murphy, Sheriff. (Wetmore, J.. 1902), 
P. 271.

10 Mortgage — Costa — Conduct 
of Mortgagee — Discret ion of Judge.] 
—While th«‘ general rule in suits for 
foreclosure or redemption is to allow the 
mortgagee all his costs even where lie 
does not succeed in establishing his right 
to the full amount claimed, still where 
the conduct of the mortgagee has been 
oppressive and unconscientlous the 
Court has a discretion to deprive him 
of costs and to award costs to the mort­
gagor. Rank of Hamilton v. Leslie 
(No. 2). (Court en banc, 1900). p. 
303.

11. Costs — Discontinuance before 
Appearance — Right of Defendant to 
Tax Costs against Plaintiff.] — Where 
an action is discontinued he'fore ap­
pearance the defendant is nevertheless 
entitled to tax against the plaintiff and 
recover the costs of all work reason­
ably and properly and not prematurely 
done by him. McLorg v. Johnston. 
(Wetmore. J„ 1907). p. 384.

12 Interpleader by Sheriff —
Execution Creditor Abandoning—Costs 
to which Sheriff Entitled--Rules JjSfl 
and JjffS of Judicature Ordinance — 
Claimant's Costs.] — Rules 432 ami 
433 of the Judicature Ordinance (C. O. 
1898. <\ 21). are not intended to alter 
the law so as to create any liability 
for sheriff's costs where none existed 
by law previously. They are intended 
to limit the liability, where by law such 
exists, to those fees and expenses set 
out in Rub- 432.—A sheriff who makes 
a seizure without specific instructions 
is not entitled to any costs of seizure 
if the seizure prove abortive. Elliott 
V. McLean and McLean, Claimants. 
(Wetmore. J.. 1901). p. 413.

13. Interpleader — Claimant’s 
Costs — Circumstances under which 
Claimant though Partially Successful 
may be Ordered to Pay Costs.] — A 
claimant who is entirely successful is 
prima facie entitled to his costs of in­
terpleader.—A claimant who is partial­
ly successful is prima facie entitled to 
his costs antecedent to the issue and 
also to his subsequent costs incidental 
to the portion of his claim to which he 
so succeeds, aud must pay the costs in­
cidental to the portion of his claim not 
proven, but when the claimant sets up 
false allegations in his affidavit there­
by rendering a cross examination on 
such affidavit necessary, he will al­
though successful as to half of his 
claim be ordered to pay the costs of 
and incidental to such cross examina­
tion. Brown v. Thompson, Thompson 
Claimant. (Wetmore. J., 1902). p.479.

See Bills of Exchange and I'romis- 
soby Non; Contract Crim­
inal Law — Executors and Ad­
ministrators — Judgment — 
Mortgage—Practice- Solicitor.

COVENANT.

1. Restraint of Trade — Coven­
ant — Validity — Reasonableness — 
Division of Agreement.] — A general 
covenant not to engage in business In a 
particular locality for a stated time is 
void as being in restraint of trade.— 
The defendants, having sold their busi­
ness to the plaintiff, covenanted that 
they would not engage in business in 
the town of Strathcona for a period of 
five years. The defendants did engage 
in business in the said place within the 
said period. — Held, the agreement was 
void, and that effect could not be given 
it by rejecting the general restraint, 
and limiting the agreement for the 
purpose of the action to carrying on 
the business carried on by the plaintiff. 
Latimer V. Fontaine. (Scott, J.. 1905),
p. 110.

CRIMINAL LAW.
1. Criminal Law — Charge of Per­

jury — Xo allegation of Intention to 
Mislead — Appeal — Xo Previous Ap­
plication for a Reserved Case.]—The 
Court has no authority, under s. 744 of 
the Criminal Code, 1S92, to grant leave 
to appeal unless it is made to appear 
on the application that the trial Judge
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has refused to reserve a case upon the 
questions sought to be raised by way 
of appeal. Held, also, following Re­
gina v. Skelton, that upon a charge of 
perjury it is unnecessary to allege any 
intent to mislead. Rex v. Hinmam. 
(En banc, 1904), p. 186.

2. Criminal Law — Evidence ■— 
Deposition Taken at Preliminary In­
quiry. |—In order that s. 087 of the 
Criminal Code. 1802, can apply, to 
make admissible at the trial a deposi­
tion taken at the preliminary inquiry 
of a witness, since deceased, the fact i 
that the justice signed the deposition ' 
must appear from the document itself 
and cannot be proven by extrinsic evi­
dence. — At a preliminary inquiry ad­
journments were made from time to 
time, and the justice, after entering 
the adjournments as they respectively 
occurred, signed his name to each. Ex­
cept for a general heading to each day’s 
proceedings, there was no caption to 
any deposition, and there were no sig­
natures by the justice other than those 
mentioned. — Held, that the deposi- j 
fion should be read together as one con- ' 
tinuous document, but that what ap­
peared on the document was not suffi- j 
eient to enable the Court to say that 
the deposition purported to be signed ' 
by the justice, and it was. therefore. ; 
inadmissible as evidence at the trial 
and a conviction based thereon was 
quashed. Rex v. Thompson (alias Pet­
erson). (En banc, 1904). p. 188.

3. Criminal Law — Liquor License 
Ordinance — Stated Case.'] — The de- j 
fendant was convicted by a Justice of 1 
the Peace at Moosomin of unlawfully j 
keeping liquor for the purpose of sale, 
barter or traffic without the license 
therefor, by law required, and was 
committed to the gaol at Prince Albert. 
She appealed against this conviction by 
way of a case stated under s. 900 of 
the Criminal Code. 1892. Six objec­
tions were taken to the conviction, of 
which, however, four only were argued 
before the Judge, viz. : That there was 
no evidence to support the charge: that 
inadmissible evidence was received con­
trary to the objection of the defendant’s 
counsel ; that the justice exceeded his 
jurisdiction in committing the defend­
ant to gaol at Prince Albert, and that 
the penalty imposed was excessive.— 
Held, that the evidence disclosing the 
preseqee in the defendant’s house of 
glasses containing beer, and also bot­
tles containing other liquor, as well : 3 
empty bottles, empty glasses and a cork­

screw, a prima facie case was raised 
under the Ordinance, and this not being 
rebutted by the accused, there was evi-- 
dence sufficient to support the charge.— 
That, although inadmissible evidence 
was received it was Immaterial, be­
cause there was ample evidence apart 
from that to support the charge, and 
it was not shewn that such improper 
evidence had influenced the Justice's 
mind in any way ; that there was no 
statutory provision that a justice, in 
committing to gaol, should commit to 
any particular gaol, and that there­
fore the Justice had jurisdiction to 
commit the accused to the Prince Al- 
berl gaol. —■ As to the lost objection 
above mentioned, the defendant’s coun­
sel stated that the points he wished to 
take were that the costs imposed were 
excessive, and that there was a var­
iance between the minute of adjudica­
tion and the conviction. — Held, on 
the evidence, that the costs were not 
excessive, and that, as the objection to 
the variance between the minute of ad­
judication and the conviction bad not 
been raised before the Justice, it could 
not be raised before the Judge. Rex 
v. OUie Nugent. (Wetmore, J.. 1904), 
p. 233.

4. Criminal Law — Quashing Con­
viction — Costs.] — It is proper to 
award costs in quashing convictions 
on cases stated by justices even when 
the prosecutor is a member of the police 
prosecuting in the discharge of his duty. 
Rex v. OUie Nugent (No. 2). (Wet- 
more. J., 1904). p. 239.

5. Evidence — Deposition Taken 
on Examination for Discovery in Aid 
of Execution — Incriminating Answers 
—Rule $80 of the Judicature Ordin­
ance — Order Partly Invalid — Effect 
of.]—The accused, an execution debtor, 
was examined under s.-s. 2 of Rule 
380 J. O., for discovery in aid of ex­
ecution. The Order authorizing the 
examination improperly directed an ex­
amination upon matters beyond the 
scope of the Rule, but the accused 
nevertheless submitted without objec­
tion to be examined in accordance with 
the Order, and in giving his testimony 
did not object to answer any question 
on the ground that his answer might 
tend to criminate him. — Held, that 
the deposition taken on the examination 
was admissible in evidence against the 
accused on a criminal charge founded 
thereon. Rex v. Van Metre. (Court 
en banc. 1906), p. 297.



DAMAGES.506

6. Criminal Law — Railway Con- i 
doctor — Money Raid fur Carrying Pas 
sengers — Failure tu Account — Theft 
— Jurisdiction of Magistrate to iSus­
pend /Sentence.} — Two justices of the 
peace sitting for the trial of indictable 
offences under s. 782 of Part XV. of 
the Criminal Code. 1892, are a Court, 
and us such have power to suspend 
sentence under section 971 and unpose 
costs.—A railway conductor whose duty 
is to account to his employers for cash 
fares received, commits theft îf, hav­
ing accepted from a passenger for trans­
portation a sum of money less than the 
regular fare, he fails to account there­
for. and (Harvey, J., dlssenttente) it 
is immaterial that the passenger paid 
the money and the conductor received it 
as a bribe for committing a breach of
duty and allowing the passenger to 
travel without paying the prescribed 
fare. Rex v. McLennan. (Court en 
banc, 1905), p. 309.

7. Criminal Law — Charge against 
Corporation — North-West Territories 
Act — Repeal — /Saskatchewan and Al­
berta Acts — Criminal Code, 8. 87S— 
Grand Jury.} The repeal of the North- 
West Territories Act (R. S. C. 1 886, 
c. 60) by R. s. ('. 1906, does not affect 
the laws of the provinces of Saskatche­
wan and Alberta. A corporation is not 
subject to a preliminary examination 
before a magistrate, and can he pro­
ceeded against only by one of the 
methods set out in the Criminal Code 
( R. 8. C. 1!K)6. s. 873) : therefore where 
by direction of the Attorney-General 
an order was obtained from a Judge to 
lay a charge against the defendant cor­
poration, and a formal charge in writ­
ing was, pursuant thereto, presented to 
the Court, it was held that the proceed­
ing were properly laid. In re chap­
man and the Corporation of the City of 
Ijondon, 19 O. It. 33, followed. Rex 
V. Standard Soap Company, Limited. 
(En banc. 1907), p. 356.

8. Criminal Law — Elections — 
Returning officer — Conspiracy to De­
fraud — Particulars — Amendment — 
Stated Case — Territorial Election Or­
dinance—C. C. 1H9S. ss. 1*94 «'"/ 527.] 
—The accused, a returning officer at an 
election of a member to serve in the 
Legislative Assembly of Saskatchewan, 
was charged with : (1) Conspiring to 
defraud D., a candidate, from oeing re­
turned as elected ; (2) Conspiring to 
defraud the electors by illegally ob­
taining the return of one T. ; (3) Con­
spiring to defraud the public by procur­

ing by illegal means the return of T. 
—Held, that such charges did not con­
stitute any indictable offence under the 
Criminal Code, 1802, or at Common 
Law. — Particulars delivered under 
C. C. 1892, s. 616, do not form a part 
of the cTfaige. — The Court has no 
jurisdiction on the consideration of a 
“ Stated Case ” to decide any question 
not submitted by the Vase. Rex v. 
Sinclair. (En banc, 1906), p. 424.

9. Railway — Prairie Fire Ordin­
ance — Application to Dominion Rail­
ways — Constitutional Law — Juris­
diction of Court to Review Evidence 
on Certiorari.]—The provisions of the 
Prairie Fires Ordinance respecting the 
kindling of fire and the letting of tire 
run at large, apply to the Canadian 
Pacific Railway Company in the opera­
tion of locomotive steam engines upon 
its railways. — The provisions of s. 
239. s.-ss. 1 and 2 of the Dominion 
Railway Act, are not in conflict with 
nor do they supersede the provisions of 
the Prairie Fires Ordinance.—Section 
25 (E) of the Dominion Railway Act 
does not in the absence of rules and 
regulations thereunder supersede the 
Prairie Fires Ordinance. — On cer­
tiorari the Court cannot examine the 
evidence either in support of or in 
disproof of any findings of fact of the 
Justices, nor for the purpose of finding 
any additional facts. Rex v. Canadian 
Pacific Railway Company. (En banc, 
1907), p. 443.

10. Criminal Law—Dying Declara­
tion -— Form — Words of Deceased — 
Admissibility.]—The essential element 
in a dying declaration is the abandon­
ment of hope of recovery, and the time 
when the statement is made though a 
circumstance for consideration, is not 
a guide to its admissibility or other­
wise.—A statement in writing, prepared 
by another but rend over to and signed 
by the deceased when lie had no hope 
of recovery is admissible as a dying 
declaration. R. v. Mitchell (17 Cox C. 
<\, disapproved). R. v. Magyar. 
(Court en banc, 1906), p. 491.

Sec Municipal Law.

DAMAGES.

See Landlord and Tenant—Master 
and Servant — Trespass—Ven­
dor and Purchaser.
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DISCONTINUANCE.

See Costs—Practice.

DOMINION LANDS ACT.

See Homestead.

DYING DECLARATION.

See Criminal Law.

ELECTIONS.

See Criminal Law.

EVIDENCE.

See Appeal—Attachment of Debts— 
Criminal Law — Execution — 
Master and Servant—Practice 
—Railway — Sale of Goods 
Trusts and Trustees — Vendor 
and Purchaser.

EXECUTION.

1. Confirmation of Sheriff's Sale 
of Land under Execution—Evidence 
—Publication of Notice—Sufficiency of 
—Fairness of Sale—Inadequate Price— 
Redemption of Land.]—The production 
of an abstract o'f title having an execu­
tion noted thereon is prima facie evi­
dence that such execution is a valid 
charge against the land.—Hœsitante 
(after consultation with the other 
Judges of the Court), publishing a 
notice in a weekly newspaper from the 
18th January to the 15th March, both 
inclusive, is a publication for “ two 
months.” An apparent inadequacy of 
selling price is not of itself evidence of 
unfairneia in the conduct of a sal-» 
under execution. In the absence of 
fraud a Judge has no power to allow 
any party to redeem after a sale by a 
sheriff of land under execution. Hind 
v. Weskrook. (Wetmore, J., 1900),
p. 10.

2. Practice — Pluries Execution— 
Application for Leave to Issue — What 
Must be Disclosed.]—On an application 
for leave to issue execution under Rule

34!) of the Judicature Ordinance, the 
affidavits must clearly disclose the 
amount that is due on the judgment. 
It is not sufficient under any circum­
stances for the plaintiff to merely swear 
that no payment has been made. Frost 
it- Wood v. Hoc. (Wetmore, J., 11)00). 
p. 79.

3. Originating Summons for 
Foreclosure - Homestead — Rights 
of Prior Execution Creditors—Defective 
Affidavit.]—At the return of an origin­
ating summons for foreclosure it ap­
peared that there was a mortgage aud 
two executions registered against the 
property in priority to the mortgage 
sought to be foreclosed. The laud was 
the homestead of the mortgagor and 
execution debtor.—Held, that the execu­
tion creditors had no interest in the 
property quoad the subsequent mort­
gage. Imperial Elevator Company v. 
Jesse. (Wetmore, J., 1907), p. 101.

Sec Assignments and Preferences— 
Exemption.

EXECUTORS AND ADMINIS­
TRATORS.

1. Dominion Lands Act—Execu­
tors ami Administrators — Lease of 
Land Prior to Issue of Letters of Ad­
ministration and Prior to Issue of 
Recommend for Patent — Validity— 
Executor de son tort—Letters Relating 
Rack—Section 8ft. s.-s. .] of Land Titles 
Act, 18ft.].] — An administrator of a 
deceased's estate cannot be compelled 
to perform, nor is he liable ou, an 
agreement entered into by him prior to 
the grant of letter of administration, 
and s. 89. s.-s. 4 of the Land Titles Act, 
1894, is merely declaratory of the com­
mon law and causes the title of an 
administrator to relate back to the date 
of deceased’s death for administration 
purposes solely, and in the interests of 
the estate. A lease of homestead land 
prior to the issue of recommend for 
patent is void, under 60-61 Vic. c. 29, 
s. 5. Flannagan v. Healey, approved. 
Larry, Administratrix, v. Raker et al. 
(Wetmore. J., 1902). p. 145.

2. Administrator — Passing Ac­
counts—Property Bought by Deceased 
with Administrât or's Money—Resulting 
Trust — Intention — Evidence.] — 
Whether or not a purchase of property 
by a husband in the name of his wife 
is a gift is a question of the husband's
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iuteulion at tliv time of the purchase. 
Erima facie it will be considered a gift, 
but this presumption may lie rebutted. 
The evidence, however, for such purpose 
must be clear, hut quœrc, whether when 
the party seeking to rebut the presump­
tion gives evidence, he must swear 
positively to an intention to create a 
irust. Re Hobson Estate. (Wetmore. 
J., 1901). p. 1S2.

3. Executors and Administra­
tors II unhand and wife — Accounts

Cutts. \—Whether grain crops grown 
and harvested by a husband on his 
wife’s land Is the property of the hus­
band or of the wife is always a question 
of fact, and the test to be applied is. 
was it or was it not the intention of 
the wife to part with the control and 
disposition of the land to her husband 
for the purpose of enabling him to main­
tain himself and family? If such was 
her intention, the crops are the property 
of the husband. In passing an admin­
istrator's accounts the parties interested 
have, as a rule, the right to a strict 
examination of the same and also to 
have witnesses examined viva voce if 
desired, and as a rule the costs of all 
parties attending the passing should be 
paid out of the estate. Ifr Winters 
Estate. (Wetmore, .7.. 1901 ). p. 2.10.

Sec Homestead—Wills.

EXEMPTION.

Sice Assessment and Taxation — 
Execution.

FIRE.
1. Prairie Fires Ordinance —

Objects of — “ Run at Large"—Mean­
ing of—Appeal from Summary Convic­
tion—— The object of passing 
prairie fire legislation was not to pro 
tect an individual person against his 
own carelessness, hut to protect the 
general public against such carelessness. 
A person who allows a fire to run on 
iii- own property under such circum 
stances that there is no reasonable 
probability of its ever escaping : and it 
does not ns a matter of fact escape from 
his properly, does not allow fire to 
“ run at large ’’ within the meaning of 
section 2. s.-s. (c) of The T’rairie Fires 
Ordinance. Gedgc v. Lindsay. (Wet­
more. .7 . 7003). p. 141.

2. Prairie Fire» Ordinance —
Starting Eircs un One's Oicn Land — 
Eire Escaping — “ Letting " or “ Eer- 
hi it ting." |—A person who kindles a 
lire on his own land and does not 
properly watch it to see that it does 
not escape, “ lets or permits ” it to do 
so, and if it does escape he is guilty of 
an offence under “The Prairie Fires 
Ordinance.’’ < '. O. 1808, c. 87. MeCart- 
iii g v. MUhr. (Wetmore, J., 1906), 
p. 307.

See Arbitration and Award — Rail­
way-Sale of (loons.

FIXTURES.

See I-ANDLORD AND TENANT.

FORECLOSURE.
Sec Exemption—Mortgage.

FRAUD AND MISREPRESEN­
TATION.

SCC I.ANDLORD AND TENANT.

GARNISHEE.

See Attachment of Debts.

HOMESTEAD.

See Assessment and Taxation — 
Executors and Administrators 
—Exemption.

HUSBAND AND WIFE.
1. Husband and Wife — Action 

for Declaration that Marriage is Null 
and Void — Jurisdiction of Court to 
Entertain the Suit.] — The Supreme 
Court of the Northwest Territories has 
jurisdiction to entertain a suit for n 
declaration that a marriage is void ah 
initio. Lawless v. Chamberlain, ap­
proved. Flardir v. Hardie. (Wetmore, 
J.. 1900). p. 13.

S" Executors and Administrators.
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INJUNCTION.

See Land Titles Act—Practice.

INTERPLEADER.
See Assignments and Preferences— 

Attachment of Debts—Pills of 
Sale and Chattel Mortgages—

IRREGULARITY.
See Appeal—Judgment.

JUDGMENT.

1. Practice — Summary Judgment 
under Rule lOS of the Judicature Or­
dinance, C. O. I HUH cap. 21 —• English 
Rule Distinguished — Costs—Enforce­
ment of Lien—Agreement of Purchase.] 
—Summary judgment for n debt or 
liquidated demand may be granted even 
though such demand is joined with a 
claim of a different nature. Upon an 
action brought to enforce a mechanic's 
lien and also for a personal judgment 
against the defendant, an application 
was made for an order striking out the 
defendant’s appearance and statement of 
defence, and for leave to sign judgment 
on the alleged ground that the defend­
ant had no defence on the merits, and 
that he had admitted the claim. Counsel 
for defendant contended that summary 
judgment could not he given where dual 
claims of a different nature were made 
as in the present action.—Held, that 
the difference in wording in the Judica­
ture Ordinance Rule 103 from Order 3, 
Rule 6 of the English Act. was made 
expressly for the purpose of allowing 
an application to be made even where 
a claim to recover a debt or liquidated 
demand is joined with another claim of 
a different nature. Brooks rf Company 
v. Widerman. (Stuart. J„ 1007), p. 121.

2. Practice — Setting Aside Judg­
ment — Irregularity — Affidavit of 
Service — Evidence.]—Evidence given 
by affidavit stands on the same ground 
as evidence given in any other way. so 
that an affidavit need not of necessity 
be altogether disregarded merely because 
of an erroneous statement therein either 
by accident or design. Sjostrom v. Oale. 
(Wetmore, J., 1004). p. 108.
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3. Practice — Summary Judgment 
— Verifying Cause of Action—Affidavit.] 
—The affidavit verifying the cause of 
action on a motion for summary judg­
ment may be made in general terms. 
Cod ville v. Smith. (Wet more, J., 1006), 
p. 305.

JURISDICTION.
See Constitutional Law.

JUSTICE OF THE PEACE.
See Assessment and Taxation — 

Criminal Law.

LACHES.
See Contract—Sale of Goods—Ven­

dor and 1‘vrciiaseb.

LANDLORD AND TENANT.
1. Lease — Agreement for Lease— 

Land Titles Act, 189b—Agreement Void 
as Lease — Assignment — Breach of 
Agreement to do Ilnaking — Action by 
Assignee of Reversion for Damages —■ 
Chose in Action.] — By agreement in 
writing but not sealed, the defendant 
leased from one McLean certain land, 
and entered into possession thereof. 
Subsequently, but during the currency 
of the term, McLean transferred the 
demised land to the plaintiff, and also 
assigned to the plaintiff the agreement 
of lease. In an action by the assignee 
against the tenant, held that the agree­
ment. although void ns a lease, was, 
nevertheless, valid as an agreement, and 
the defendant having entered into pos­
session under it, a tenancy was thereby 
created.—Held, further, that, notwith­
standing that the Statute, 32 Henry 
VIII. c. 24 ; which confers on a grantee 
of a reversion a right of action against 
a lessee for non-performance of condi­
tions In a lease, does not apply when 
the demise is, as in this case, not by 
deed, yet the plaintiff was, nev-i theless, 
entitled ns.assignee under cap. 41 of the 
Consolidated Ordinances, 1S08, to main­
tain an action against the defendant 
for his breach of the agreement prior 
to the date of the assignment thereof 
to the plaintiff. Broirn V. Appcnheimer. 
(Wetmore, J., 1903), p. 51.
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2. Landlord and Tenant—Notice 
to Quit — Construction of Documents. ] 
—A lease contained the following 
clause :—“ To have and to hold the said 
rooms and apartments for and during 
the term of three years to commence 
from the 7th day of January, 1903, at 
and for the monthly rental of seventeen 
dollars of lawful money of Canada, 
payable monthly, the first payment to be 
made on the 7th day of February next 
ensuing the date hereof, and. it is fur­
ther agreed that at the expiration of the 
said term of three years the said It. D. 
Robertson may hold, occupy and enjoy 
the said rooms or apartments from 
month to month for so long a time as j 
the said It. D. Robertson and Elaine : 
Aylwin shall agree, at the rent above 
specified : and that each party be at 
liberty to quit possession on giving the 
other three months' notice in writing." 
Relying on this clause the landlady, 
less than four mouths after the date of 
the lease, gave notice to quit. The 
tenant refused to vacate, holding that 
the provision for the three months' no­
tice did not apply to the term of three 
years, and that the term could not be 
put an end to by notice before that 
period had elapsed. Held that upon 
the proper construction of the above 
clause, the landlady had the right to so 
terminate the tenancy.—Held, also, per 
Wet more, J.. that in construing any in­
strument inter partes. regard may he 
had to punctuation. Aylwin v. Robert­
son. (Court en banc, 1904», p. 104.

3. Landlord and Tenant — Tres­
pass to Lands — Action for Damages.] 
—In order to enable a landlord to main­
tain an action for tresnass to lands,, 
the acts complained of must be such ns 
to in'iire the ~ey r«ion I.eadley v.. 
Cruickshank. (En banc, 1904). p. 1701,

4. Landlord and Tenant — Ter­
minating Lease — Overholding Tenant 
—Notice to Çitif.]—A yearly tenancy 
may be determined on whatever notice 
the parties agree on, and where a lease 
provided for its termination “ by giving 
one full month's notice,” it was held 
immaterial on what date the notice was 
given so long as the notice was for a 
full month at least. Osment v. Dun- 
das. (Richardson, J.. 1903), p. 339.

5. Landlord and Tenant — Over­
holding ■— Tenant's Right to Fixtures 
—Prior Judgment between Litigants— 
Right of Trial Judge to Inspect Reasons 
for Prior Judgment—\ Geo. II. e. 28, 
». /.]—The plaintiff had been the lessee

of the defendant. The defendant hav­
ing given notice to quit and the plaintiff 
still continuing in possession, the de­
fendant took proceedings by way of 
originating summons, and obtained an 
order for the immediate delivery up of 
the premised. From this order the plain­
tiff appealed, hut did not prosecute his 
appeal with effect, and it was dismissed 
and tlie sheriff ejected the plaintiff. In 
an action by plaintiff to recover the 
value of fixtures left by him in the 
premises when the sheriff ejected him.— 
Held, that a tenant's right to remove 
fixtures exists only during the tenancy 
and for such further time as the tenant 
holds the premises under a right still 
to consider himself ns a tenant, but no 
right of removal exists after the ter­
mination of the lease where the tenant 
retains possession wrongfully. — Held, 
also, that the previous order for de­
livery having been proven and put in 
evidence, it was competent for the trial 
Judge to inspect the written reasons 
given by the Judge for making inch 
order for the purpose of ascertaining 
the questions then raised and having 
regard thereto, and also to the abortive 
appeal taken by flu- plaintiff, that the 
plaintiff’s holding over was wilful and 
contumacious, and that plaintiff was 
under 4 Geo. II.. c. 2S. s. 1. liable to 
th** defendant for double the yearly 
value of the premises." Stair pads 
merely tacked on to keep them in place 
are not fixtures. A notice to quit is a 
sufficient demand of possession under 
4 Geo. II., c. 2R, s 1. Dundas V. Os­
ment. (Newlands, J., 1900; En banc, 
1907), p. 342.

6. Landlord and Tenant — Mis­
representation — Fraud — Damages— 
Deceit.) — In an action by a tenant 
against his landlord for damages for 
misrepresentations, made by the land­
lord in relation to the demised premises 
prior to the making of the lease, the 
evidence showed that there was no fraud 
on the part of the landlord in making 
the representations. It nFo appeared 
that the tenancy had expired before any 
claim for damages was put forward.— 
Held, therefore, that the tenant could 
not recover. Booth v. Beechey. (New­
lands, J., 1900), p. 435.

LAND TITLES ACT.
1. Injunction — Motion to Dis­

solve—Vendee of Land with Notice of 
Prior Interest — Fraud — Sections 
42, 55 and 56 of Land Titles Act,
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1894.]—Au injunction will lie against I 
the registered owner of land which he 
acquired with intent to defraud one 
having a prior equity in the laud. M. 1 
agreed to sell to H. and S. a block of j 
land, the agreement providing that upon 
payment of the purchase money H. should 
have a two-thirds interest in the land, j 
Upon the death of H., S. paid up the 
balance due on the purchase price, and 
induced M. to transfer the land to him. 
S. sold the laud to one Hamilton, who 
had knowledge that deceased had an 
Interest in the property. In an action 
by the representatives of the deceased 
alleging fraud on the part of Hamilton, 
an injunction was granted restraining 
Hamilton from dealing with the laud. 
Upon an application by Hamilton to 
dissolve the injunction, held, that the 
right of the representatives of the de­
ceased was a prior one and should pre- , 
vail over the interest of the vendee S., 
under section 120 of the Laud Titles 
Act, 1894.—Quaere, whether irrespective 
of the question of fraud, the holder of 
the certificate of title would, under sec­
tions 55 & 56 of the Act, be protected | 
against the deceased's representatives, | 
where the former had notice of the in- j 
terest of the deceased before he obtained 
the certificate. Hooper v. Smith, and 
Hamilton. (Scott, J., 1905), p. 27.

2. Practice — Caveat — Contract 
—Finding of Fact — Memorandum un­
der Statute of Frauds — Sec. 91 of the 
Land Titlea Act, 1906.] — Where an 
application under section 91 of the Land 
Titles Act, 1906, was made by A. B.. 
the registered owner of certain land, 
for an order discharging a caveat regis­
tered against it by one C. B., who 
claimed to be entitled to a transfer of 
the lot under an agreement for sale 
from A. B.—Held, that sec. 91 provided 
a means of reaching a speedy decision 
upon the merits of a dispute as to the 
sale of real property, where a caveat 
has been filed which ties up the pro­
perty.—Held, further, that where the 
Court, acting under that section, finds 
ns a fact that no agreement of sale has 
been en’ored into, it has power to 
direct the removal of the caveat. Al­
though a memorandum was signed, 
which would satisfy the Statute of 
Frauds, if the memorandum is equivocal 
as to whether or not an agreement was 
entered into, the agreement must he 
proved by extrinsic evidence. Bobitt 
v. Boileau (Stuart. J., 1907), p. 481.
See Costs—Landlord and Tenant— 

Homestead.

LEASE.
See Landlord and Tenant.

LEGACY.
See Will.

LIEN.
See Appeal—Attachment of Debts 

—Bills of Sale and Chattel 
Mortgages.

LIEN NOTE.
See Sale of Goods.

LIMITATION OF ACTIONS.
See Assessment and Taxation.

LIQUOR LICENSE ORDINANCE.
See Criminal Law.

LIVERY-STABLE KEEPER.
See Municipal Law.

MALICIOUS PROSECUTION.
See Practice.

MARRIAGE CONTRACT.
See Husband and Wife.

MASTER AND SERVANT.
1. Master and Servant — Injury 

to Servant from Explosion in Defend­
ants' Mine — Negligence — Contribu­
tory Negligence — Breach of Statutory 
Obligations — Evidence — Findings of 
Jury — Costs.]—The plaintiff, a miner 
in the employ of the defendant, was



51*2 mechanic's lien—municipal law.

injured by an explosion in the defend- I 
nuts' mine, and sued to recover damages. 
The jury fourni that the plaintiff’s in- j 
jury was caused by the defendants' i 
negligence, and that the plaintiff " as 
not guilty of contributory negligence, 
and they assessed the damages at 
$1.500. On appeal, held, that there was 
evidence to support the jury’s finding 
that the defendants were guilty of negli­
gence. but the jury’s finding that the 
plaintiff was not guilty of contributory 
negligence was unsupported by the evi­
dence, and must be reversed. — Held, 
further, that there had been a mis­
direction to the jury by the trial Judge 
in instructing the jury that the ques­
tion of contributory negligence only 
arose in case the jury found that the 
company had carried out their statutory 
obligations and their common law duties. 
—Held, further, that there should be 
a new trial on the ground of improper 
admission of evidence, such evidence j 
consisting in a policy of insurance | 
whereby the defendants were insured 
against loss to the sum of $1.500. Judg­
ment of Siftou, C.J., set jside. with ! 
costs, and a new trial ordered. Davies 
v. The Canadian American Coal tf 
Coke Company Limited. (Court eu 
banc, 1905), p. 240.

2. Master and Servant — Hiring 
at "*,!’> a Month for S Months" — 
Payment of W'agis.]—A hiring at “ $25 
a month for 8 months" entitles the 
employee to payment of his wages at 
the end of each month. Taylor v. Kin- 
8iy (4 Terr. L. It. 178) followed and 
approved. Mosseau V. Tone. (En banc, 
1907), p. 309.

MECHANTC'S LIEN.
See Judgment—Practice.

MEDICAL PROFESSION ORDIN­
ANCE.

1 Medical Profession Ordinance
—Ohjeet of Legislature in Passing — 
Persons Entitled to he Registered with­
out Cndcryoing an Examination.] — 
A member of the College if Physicians 
and Surgeons of Manitoba is entitled, 
without undergoing any examination, to 
be admitted upon the register of the 
College of Physicians and Surgeons of 
the North-West Territories, under C. O. 
1808. c. 52. In re Sinclair. (Court en 
banc, 1904), p. 178.

MORTGAGE.

See Appeal—Costs.

MUNICIPAL LAW.

1. By-law — Discrimination—Auc- 
tioneir — Invalidity. 1—Under an Or­
dinance authorizing a council to puss 
by-laws for " licensing, regulating and 
governing auctioneers," and for fixing 
the sum to be paid for every such 
license, the council of the city of Cal­
gary passed a by-law requiring all auc­
tioneers within the city to obtain a 
license and fixing the fee therefor at 
$20 in the case of bona fide residents 
and at $1.000 in other cases.—Held, 
that tlie by-law was void for discrimina­
tion. Rex v. Pope. (Court eu banc, 
1900), p. 314.

2. Highway — Negligence—Muni­
cipal Lau—Misfeasance or Nonfeasance

-Liability of Municipality for Negli­
gence of Contractor — Contributory 
Negligence — Livery-stable Keeper's 
Liability for Negligence of Hirers of 
Rigs—Remoteness of Damage — Evi­
dence. J—The city of Moose Jaw em­
ployed a contractor to construct and 
instal a sewer along one of the princi­
pal streets of the city, where the public 
were in the habit of passing. The 
plaintiff, a livery-stable keeper, had 
hired a team and rig to four men who 
drove along the street with the result 
that one horse was killed and the other 
horse, together with the rig and har­
ness, were damaged by falling into an 
open ditch.—Held, per curiam, that the 
city was bound to see that proper pre­
cautions were taken by the contractor 
to guard against danger, and the acci­
dent having been caused by the negli­
gence of the contractors, the city was 
liable.—Held, also, that it is misfeas­
ance on the part of a municipality to 
attempt to do work and do the same 
negligently so that damage is caused 

I thereby. — Held, also, that where the 
question is not one of the veracity of 
witnesses, but one of the proper infer­
ence to be drawn from truthful evi­
dence. an appellate Court is in as good 
position as the original tribunal to draw 
such inferences, and is at liberty to 
draw inferences so as to reach a con­
clusion different from that of the trial 
Judge. Per Stuart. J., that on the 
evidence the drivers of the horses were 
guilty of contributory negligence, but 
that such negligence could not be fm-
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pu ted to the plaintiff. McGillivray V. 
('iff/ of Moose Jaw. (En bane, 11)07), 
p. 405.

3. By-law — Municipal Laic — 
Early Closing of Retail Stores — Con­
viction — Certiorari.] —Under an Act 
empowering a city council to pass by­
laws, for “ fixing, altering and regu­
lating" ilie hours of opening and clos­
ing retail stores, the council of the city 
of Calgary passed n by-law fixing the 
hours for opening and closing retail 
stores in that city, but provided therein 
that before any person should be con­
victed thereunder it must be proven 
that lie transacted business during the 
prohibited hours. Held, that the by-law 
was ultra vires. Rex v. Doll. (En banc. 
1007), p. 472.

See Assessment and Taxation.

NEGLIGENCE.

See Master and Servant—Railway.

NORTH-WEST TERRITORIES 
ACT.

See Criminal Law.

NULLITY.

See Practice.

PARENT AND CHILD.
1. Parent and Child — Agreement 

for Adoption Parent's Right /-< 
Custody of Child.]—As a general rule 
any agreement whereby a father relin- 
ouishes the custody of his child in 
favour of another is contrary to public 
policy and. hence, illegal, but the Court 
will nevertheless give effect to an agree­
ment of adoption when it is clearly 
for the moral benefit of the child or in 
some very serious and important re- 
snoot clearly right that such should be 
done. The Court should, however, 
exercise its powers in this regard with 
great caution. In re Cray. (Wetmore. 
J.. 1007). p. 402.

PARTNERSHIP.

1. Trusts and Trustees—Statute
of Frauds-Action for Declaration of 
Partnership.] — The question being 
whether a partnership existed in a lease 
from the Crown of coal mining rights, 
letters written by the defendant to the 
plaintiff were relied on as evidence. In 
none of these letters was there any ex­
press declaration of a partnership, but 
the defendant had. in referring to the 
subject matter, used such words as 
“ our." “ we," " you and I," “ us,” etc. 
—Held, that the letters were sufficient 
to raise a trust by implication, and 
that the case was within the ratio de­
cider di of Forster v. Rale. Gihnour V. 
Griffis. ( Wet more, J.. 1004), p. 225.

PERJURY.

See Criminal Law.

PLEADING.
1. Pleading — Counterclaim and 

Set-off — Statute of Limitations.] ■— 
The Statute of Limitations is pleadable 
to a counterclaim in the same way as to 
a separate action for the same relief. 
—A set-off can only arise where the 
action is for a liquidated amount and 
there are mutual debts between the 
litigating parties. The Waterous En­
gine Works Co.. Ltd. v. Rail. (Wet- 
more. J.. 1003). p. 32.

2. Practice — Pleading — Amend­
ment Right of Defendant to Plead 
de novo — Premature Application to 
Strike Out—Costs.] — Where a state­
ment of claim is amended under Rule 
170 of the Judicature Ordinance, the 
opposite party is entitled to plead de 
novo to the whole claim ns amended, 
notwithstanding that lie has previously 
pleaded to the original claim, and a 
defence delivered to such original claim 
cannot bp under Rule 1R2, considered 
as pleaded to the amended claim until 
the expiration of the eight days al­
lowed for pleading to the amended 
claim. Pease v. Town of Moosomin 
and Sarris. (Wetmore. J., 1001), p. 
30.

3. Pleading: — Demurrer — General 
denial — Sufficiency — Striking Out.] 
—A plea by a defendant that the states 
ment of claim is not sufficient in law

PARTIES.

See Practice.
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to sustain tin* action without sotting 
forth the grounds is bad and will be 
struck out. Yorkton Printing & Pub- 
linking Vo., Ltd. v. Magee. (Wetmore, 
J., 1807), p. 54.

4. Pleading; — “ Not Guilty by 
Statute” — Other Defences—Contribu­
tory Negligence — Workmen's Com­
pensation Ordinance, c. IS of 1000.] 
—A plea of “ not guilty by statute ” 
under Rule 113 of the Judicature Or­
dinance (C. O. 1898, c. 21). entitles 
the party so pleading to raise any de­
fence that he might raise under a plea 
of “ not guilty " at common law.— 
Evidence of contributory negligence is 
properly admissible under such a plea. 
—A general denial of “ each and every 
material allegation " in a statement of 
claim is a had plea. Adkins v. North 
Metropolitan Tramxeay Co., 03 L. J. 
Q. R. 301, not followed. — The Work­
men's Compensation Ordinance. 1900. 
r. 13. is not an Ordinance affecting pro­
cedure merely, and is not retroactive. 
—A question of law cannot be raised 
by a general allegation in a pleading, 
but the grounds thereof must be stated. 
—Yorkton Printing Co. V. Magee, 7 
Terr !.. R. 54, followed. Smith v. 
Canadian Pacifie Railway Company. 
(Wetmore, J., 1901), p. 56.

5. Small Debt Procedure—Plead­
ing — Reply to Counterclaim — Neces­
sity for — History of Small Debt Pro­
cedure.] — It is not necessary to file 
any reply to a counterclaim under the 
Small Debt Procedure. Kirkland v. 
Hole et al. (Wetmore, J., 1902), p. 
64.

See Costs—Lien.

PRACTICE.
1. Practice — Small Debt—Aban 

donment of Portion of Claim.] — A ! 
person having n demand exceeding $100 
may abandon the overplus so ns to 
bring an action under the Small Debt 
Procedure. — Where the plaintiff's de­
mand. in such a case, consists of sev­
eral items, it is not necessary to aban­
don a specific item or items, it is suffi­
cient to abandon in general terms the 
excess over $100. McLeod Urns. v. 
Sirkaviteh. (Wetmore, J., 1903), p. ! 
30.

2. Parties — Joinder of Causes of 
Action — Rules 20 and 29 of “ The | 
Judicature Ordinance’’ C. O. 1999, c.

21.1—The plaintiffs brought action 
against the defendant Howland for 
the purchase price of machiner)" sold 
and delivered to him, and joined there­
with a claim against the defendant 
company on notes given by it to plain­
tiff to secure part payment of such 
machinery ; and also a small claim 
against the defendant company for the 
price of goods. Held, that these con­
stituted separate and distinct causes of 
action and could not be joined. Wat cr­
ons Engine Works Company v. How­
land and the Saskatchewan Mutual De­
velopment Company. (Wetmore, J., 
1907), p. 44.

3. Practice — Issue of Writ in 
Wrong Judicial District — Jurisdic­
tion of Supreme Court — Conditional 
Appearance.] — Notwithstanding that 
the rules of Court do not provide for 
a conditional appearance, a defendant 
may nevertheless appear under protest 
ami thus save any rights that would 
otherwise be waived. The ground of 
protest, however, should be specifically 
stated. — An unconditional appearance 
by the defendant to an action insti­
tuted in the Supreme Court, but en­
tered in the wrong judicial district, 
waives the defect. Pinki v. The West­
ern Packing Co. of Canada. (Wet­
more. J., 1961), p. 200.

4. Practice — Tiro Actions for the 
Same Cause - Staying Proceedings— 
Locus Standi — Appearance — Dis­
continuance.]—A notice of discontinu­
ance that is merely filed but not served 
is a nullity. — A defendant before 
appearance has no locus standi to make 
any motion to the Court except the 
motions specified in Rule 87 of the 
Judicature Ordinance. C. O. 1898. c. 
21. Robertson v. Eastman. (Wetmore, 
J.. 1904), p. 210.

5. Practice — Order to Examine 
Abroad a Party to a Suit.]—The prin­
ciples governing the granting of an 
order to take the evidence of a plain­
tiff when he resides out of the juris­
diction do not apply when the appli­
cation is by a defendant to take his 
own evidence abroad, and prima facie 
a defendant residing abroad, who is 
sued here, is entitled to an order to 
take his evidence where he lives. J,air- 
ton v Wilcox. (Wetmore, J., 1964), 
p. 213.

0. Practice — Order to Take Evi­
dence Abroad — Affidavit for.]—While 
it may be necessary in some cases to
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shew that it is impossible to obtain 
the attendance of the witnesses at 
trial, it is not, as a rule, necessary to 
do so to procure an order to take their 
evidence abroad.—A party is not en­
titled ex dcbito justifia: to an order to 
examine a witness abroad, but he is, 
prima facie, so entitled on shewing the 
residence abroad and that the evidence 
sought to be obtained is material. 
Burke v. North-West Colonization Co. 
(Wetmore, J., 1004), p. 219.

7. Practice — Judgment of Admis­
sions — Counterclaim.] — Admissions 
made by the defendant an examination 
for discovery are sufficient to ground 
an application for judgment under Rule 
220 of “ The Judicature Ordinance,” 
C. < >. 1808, 21. Whether a Judge
will exercise the powers given to him 
by Rule 220 at all, and also the man­
ner of exercising those powers, are 
both discretionary, and inasmuch as in 
the present case the admissions shewed 
that the defendant had no defence, and 
the plaintiff's claim was greatly in ex­
cess of the defendant's counterclaim, 
judgment was ordered to be entered for 
the full amount of the plaintiff's claim, 
and execution stayed for one month, the 
same to be further stayed until the 
trial of the counterclaim on condition 
that the defendant within the month 
pay into Court the difference between 
the amount of the plaintiff’s claim ami 
the defendant’s counterclaim. Lcgare 
V. Class t(- Large. (Wetmore, J., 1904), 
p. 221.

8. Practice — Third Party Notice 
—No leave is required to either issue 
or serve a third party notice by one 
defendant against a co-defendant un­
der Rule 67 of the Judicature Ordin­
ance. C. < >. 1 <!*s. i'. 21, whether such 
notice issues before or after the time 
limited for delivering defence. Moline 
v. ninth' , i ni. i Wetmore, J., 1904 1, 
p. 316.

9. Parties — Striking out Action 
for an hi junction to Best rain from 
Proceeding with an Action — Amend­
ment — Costs.] — An action cannot 
he maintained in the Supreme Court of 
the North-West Territories for the pur­
pose of enjoining a party from bringing 
an action therein or from proceeding 
therewith.—A defendant against whom 
the only relief claimed Is such as the 
Court has no power to grant, and who 
is not a necessary party in order that 
the plaintiff may obtain the relief 
prayed for against otlv-r defendants,

will be struck out as a party defend­
ant, and it is no longer the practice of 
the Courts to permit a party to be 
made a defendant simply for the pur­
pose of making him liable for costs. 
Bible v. Ilill il Moses. (En banc, 
1907), p. 389.

10. Practice — Security for Costs 
— Application to Extend Time.] — 
Where an order is made directing se­
curity for costs to be given and provid­
ing that in default the action stand 
dismissed with costs without further 
order, default in compliance therewith 
ipso inrin. puts an end to the action. 
Hutchinson v. Twyford. (Scott, J., 
19061, p. 420.

11. Practice — Security for Costs 
—Affidavit.]—An affidavit to support 
an application for security for costs is 
sufficient if based on information and 
belief, and where the source of the in­
formation and belief is the copy of the 
writ of summons served, it is not neces­
sary to produce such copy as an exhibit 
to the affidavit. Iialcovski v. Olson. 
(Wetmore, J., 1906), p. 421.

12. Practice — Counterclaim for 
Malicious Prosecution — Action for 
Price of Goods—Striking out Counter- 
claim.] A defendant can counter­
claim against the plaintiff and a third 
party only when the relief claimed re­
lates to or is connected with the orig­
inal cause of action. — Where in an 
action for the price of goods the de­
fendant counterclaimed against the 
plaintiff and a third party for dam­
ages for alleged malicious prosecution, 
the counterclaim was struck out. Mac­
donald v. Logan. ( Scott, J., 1905), p. 
423.

13 Practice and Procedure —
Action to Realize Mechanics' Lien — 
Amendment of Statement of Claim.]— 
The plaintiff, a lien holder, brought ac­
tion within the ninety-day period al­
lowed by the Ordinance, asking for a 
personal judgment for the amount for 
which the lien was filed. Subsequently 
and after the expiration of the ninety- 
day period the plaintiff, without leave, 
amended his statement of claim by 
claiming to realize the lien and by add­
ing the necessary averments to support 
such a claim. The defendant not ap­
pearing. an order was made for judg­
ment in accordance with the amended 
claim. On application by defendant to 
set aside this order.—Held, (follow­
ing United States authorities) that the
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amendment to the statement of claim 
was properly made. Nelson v. B re te­
ster. (Scott, J., 1006), p. 458.

14. Practice — Appearance—Notice 
of Appearance.]—Notice of appearance 
is not necessary under Judicature Or­
dinance U. O. INtfN. c. 21. Hell En­
gine and Thresher Co. v. Bruce. (Wet- 
more, J.. 1007), p. 400.

15. Practice — Service upon De­
fendant of Order for Issue of Writ ex 
Juris — Costs.] — It is a convenient 
practice to serve a copy of the Order 
for service ex juris of an originating 
summons on the party or parties to he 
so served and if done the costs inci­
dental thereto will be allowed on taxa­
tion. North of Scotland v. Kimber. 
(Wetmore, J„ 1008), p. 478.

16 Practice — Setting Aside IFrif 
—Nullity or Irregularity.]—Where a 
writ purported to he issued out of the 
Judicial District of Northern Alberta 
after that Judicial District had ceased 
to exist an application to set such writ 
aside was dismissed on the ground that 
it was not shewn that tin* writ was 
not issued by the proper officer or 
from the proper office and that conse­
quently the only objection was that 
the writ was not properly styled and 
this, being an irregularity merely, could 
be amended. — Sa skat < he ir an V. Lead- 
ley. 0 Terr. L. R. 82. distinguished. 
Theriault v. Evans. ( Scott. J„ 1ÎHM1 ), 
p. 490.
See Attachment of Debts — Costs 

— Execution — Judgment — 
Parties.

PRINCIPAL AND AGENT.

1. Principal and Agent—Promis­
sory Note — Chattel Mortgage — Au- i 
thority of Agent to Deal with his Prin- ' 
eipal's Property.] — An agent of the I 
plaintiff, holding for collection a prom- | 
issory note payable to order, and a col­
lateral chattel mortgage made by de­
fendant in the plaintiff's favour, de­
livered the same to one Thompson, in 
alleged payment of a certain personal 
indebtedness of the agent to Thompson. 
The defendant. Inna fide, settled with 
Thompson, and Thompson delivered to 
the defendant the note and mortgage. 
The note had not been endorsed by the 
plaintiff, nor the mortgage assigned in 
any way. — Held, that the delivery of 
the note and mortgage to Thompson

was outside the scope of the agent's 
authority, and that, as the instruments 
were not transferable by delivery, and 
tlie plaintiff had not made any repre­
sentation that they would so pass, the 
defendant was liable to pay the amount 
thereof to the plaintiff. Remarks of 
the Lord Chancellor in (Joodicin v. 
Bobarts, considered. Abramovich v. 
Sair. (Wetmore, J., 1000), p. 15.

2. Land Anent — Sale Made 
through his Solicitations — Bight to 
Commission.]—IÏ the services rendered 
by a land agent with whom property is

listed " result in bringing tin* vendor 
and purchaser together so as to result 

! in a sale, he is entitled to his com­
mission. The defendant “ listed ” his 
farm with the plaintiff, a land agent, 
to he sold at .$10 per acre, and agreed 
to give him $1,000 if he would make 
the sale. One M. inspected the farm 
in company with the plaintiff with a 
view to purchasing it. As a result 
thereof negotiations were subsequently 

, entered into between the defendant and 
M.. resulting in a sale to M., not only 
of the farm, but also of some personal 
property not previously considered.—

! In nn action for $1,000 commission.—
! Held, tliat as the plaintiff had been 
| the means of bringing the defendant 
j and purchaser together, the plaintiff 

was entitled to the commission. — The 
fact that the sale included some addi­
tional property not “ listed ” with the 
plaintiff, was no ground for defeating 

| his right to commission on the property 
j listed.—It was not necessary for the 
| recovery of the commission that the 
I plaintiff should have personally intro- 
I dueed tin* defendant to the purchaser. 

lugs V. Boss. (Court en banc, 11)071, 
P. 70.

3. Principal and Agent — Com­
mission on Sale of Land — Quantum 
Meruit — Cos/s.l — The defendant 
listed with the plaintiff, a real estate 
broker, for sale, a half section of land 
on the terms that the plaintiff should 
be paid a commission on the amount of 
such sale. The amount of the sale price 
was not stated, but the plaintiff was 
rot to sell for less than $10 per acre 
without the defendant's consent. P. 
having through his agent O. applied to 
the plaintiff for a statement of farms 
lie had for sale, th» plaintiff furnished 
<i. with a number of statements, includ­
ing ope respecting the defendant's farm, 
quoting the price at $10 per acre. P. 
was aware, from other sources, that 
the defendant's farm was for sale and
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bad at different times been over the 
defendant’s farm, but nevertheless he. 
shortly after receiving the statement 
furnished by the plaintiff to <»., went 
out and inspected the defendant's farm, 
informing the defendant that the plain­
tiff had sent him there and shewed to 
the defendant the statement furnished 
to G. by the plaintiff. 1'. did not then 
purchase the farm, but subsequently 
negotiations were renewed directly with 
the defendant resulting in a sale to V. 
for $2,600. At the trial I*, testified 
that he was intlueticed to go out and 
inspect the defendant's farm by the in­
formation supplied by the plaintiff to 
G. — Held, that the plaintiff was en­
titled to recover the reasonable value 
of Ills services, what he had done hav­
ing led to the sale. Fit: simon v. 
Walker. (Wetmore, J., 1004), p. 201.

See Vendor and Purchaser.

QUANTUM MERUIT.

See Principal and Agent.

RAILWAY.

1. Railways — Sparks from Engine 
—Prairie Fires Ordinance — Evidence 
—Constitutional Lair.]—The fact that 
shortly after the passing of a locomo­
tive a fire is seen near the railway 
track, where none existed before, is 
prima facie evidence that the fire orig­
inated from sparks from the locomotive. 
—The provisions of the Prairie Fires 
Ordinance requiring locomotives to be 
equipped with certain appliances and 
in casting on a defendant the onus of 
proof in a criminal charge relating 
thereto, are binding on a railway com­
pany deriving its powers from the Par­
liament of Canada, hut operating lines 
of railway in the North-West Territor­
ies. Itex v. Canadian Pacific Rail wag 
Co. (Court en banc, 190R), p. 286.

2 Railway — Negligence — High 
Rate of Speed — Findings of Jury — 
Obstruction of Vietr at Crossing.]—In 
an action against a railway company 
for negligence, it appeared that a loco­
motive of the defendants was running 
at a dangerous rate of speed for the 
locality, and struck and killed a per­
son who was driving a team and wag­
gon over the track at a street cross­
ing. There was a tool house near the

crossing, which to some extent ob­
structed the view, ami there was also 
another train shunting near by. The 
jury found that death was caused by 
the defendants' negligence in failing to 
reduce the speed of their train as pro­
vided by the Railway Act. and that 
the deceased had committed no acts of 

1 contributory negligence. No questions 
I were submitted to the jury as to whe­

ther the defendants were guilty of any 
other acts of negligence.—Held, that 
as tin* noise of the shunting train 
might have reasonably engaged the at­
tention of the deceased, and as bis 
view was obstructed by the tool house, 
the jury was justified in finding that 
there was no contributory negligence; 
but that following G. T. R. v. McKay, 
34 S. C. II. 81, the verdict in the 
plaintiff’s favour should be set aside,

. and (Wetmore, J., dissentiente) a new 
i trial ordered. Andreas v. Canadian 

Pacific Railway Co. (En banc, 1905), 
p. 327.

Sec Criminal Law.

REDEMPTION.

See Assessment and Taxation — 
Execution.

RESTRAINT OF TRADE.

See Covenant.

SALE OF GOODS.

1. Conditional Sale of Goods —
Repossession and Resale — Rescission 
—Defence Arising Subsequent to Issue 
of Writ.]—When a vendor under a con­
ditional sale, repossesses the goods and 
makes a resale thereof other than that 
contemplated by the conditional agree­
ment. he thereby rescinds the agree­
ment : Sawyer v. Pringle, and Harris v. 
Dustin, approved and followed, and 
such result will follow even if the ven­
dor. before repossessing, has instituted 
a suit under the agreement to recover 
the purchase price. — A corporation 
will he bound by its unsealed contracts 
entered into bona fide in the course of 
its ordinary business within the scope 
of the objects for which it was incor- 
norated. The Fairchild Co., Ltd. v. 
Hammond et al. (Wetmore, J., 1903),
p. 20.
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2. Sale of Machinery — Agree­
ment — Incorrect Copy (liven to Pur­
chaser— Authority of Agent—Adding 
to Written Agreement — Evidence — 
X on-compliance by Purchaser with 
Agreement Providing for an Immediate 
Return on Certain Contigeneies—Effect 
of — Laches.] — The plaintiff sold to 
defendant u hinder under a written 
agreement, a copy whereof was de­
livered to the defendant at the time of 
sale. Both the original agreement and 
the copy were made out by the plain­
tiff's agent who effected the sale. The 
copy contained a clause conferring on 
the defendant an important right, which 
was omitted by inadvertence from the 
original and the plaintiff was unaware 
of such clause. — Held, that the plain­
tiff was bound by the clause. — The 
agreement provided for an immediate 
return of the binder if the same could 
not be made to work well, and that 
failure so to do should be considered 
an acceptance thereof. The defendant 
being busy with harvesting operations 
did not return it until the expiration 
of eight days after the day upon which 
he was entitled to do so, but did not 
make any use of it. — Held, that the 
defendant by his laches had accepted 
the binder. — The defendant sought to 
shew that the written agreement did 
not contain the whole of the agreement, 
but that the agreement was partly ver­
bal and partly written, it appeared, 
however, on the evidence, that the 
parties intended to embody in the writ­
ten document their whole agreement. 
—Held, therefore, that they were bound 
by what the written agreement con­
tained. The McCormick Harvesting 
Machine Co. v. Hi slop. ( Wet more, J., 
1003), p. 112.

3. Sale of Goods — Wheat De­
livered to Elevator — Conditions of 
Delivery — Whether Sale Effected — 
Destruction of Elevator and Content*— 
Liability of Defendants for Value of 
Wheat.)—The plaintiff delivered wheat 
to the defendants' elevator to be stored, 
and gave the defendants the right to 
mix it with the defendants’ current 
stock, and to use it in the ordinary 
way of their business. The defendants 
agreed to re-deliver wheat of a like 
quality and quantity to the plaintiff or 
to his order on demand, and when the 
plaintiff chose to sell the defendants 
were to have the first chance to buy at 
the price demanded. Subsequently the 
defendants' plant was destroyed by fire 
without any fault on the part of de­
fendants.—Held, following South Aus­

tralian Insurance Co. v. Randall (L. 
R. 3 1*. C. 101), that the dealing con­
stituted a sale of the wheat to defend­
ants and was at the defendants' risk.— 
Cargo v. Joyner (4 Terr. L. R. 04), 
distinguished. Snow v. Wolselcy Mill­
ing Co., Ltd. (Wetmore, J., 1901), p. 
123.

4. Lien Note — Seizure before 
Maturity — Xecessity for Declaring 
Note Due.]—When a “ lien note” con­
tains a provision empowering the payee 
to declare it due and take possession 
of the property covered by the note 
before maturity, it is unlawful to take 
possession before maturity without first 
declaring the note due and serving no­
tice thereof on the party liable. Col- 
will v. Waddell. ( Wetmore, J., 1902), 
p. 139.

5. Sale of Goods — Trade Xame
— Implied Warranty — Evidence of 
Defects.]—In answer to an action upon 
promissory notes given for a Frost & 
W... i binder, the défendant set up de­
fects in the machine, but the only evi­
dence of their existence was his own 
and that of a neighbour, neither of 
whom appeared to have much exper­
ience with binders. — ID Id, that, as 
the article had been sold under its 
trade name, there was no Implied war­
ranty of fitness for the purpose for 
which it was sold, and (Prendergast. 
J.. dissentiente) that the evidence did 
not shew that the difficulties the de­
fendant had encountered in operating 
the machine were due to any defects 
in it. Frost tf Wood Co.. Ltd. v. 
Ebert. (Court en banc, 1900), p. 293.

6. Contract for Sale of Goods—
Divisibility — Condition Preeedcnt — 
Performance — Waiver.] — T'pon a 
sale of a wind stacker and chaff blower 
of a different make from the threshing 
machine in use by the defendant, there 
had been a verbal arrangement, made 
contemporaneously with the written 
agreement or purchase, that these were 
to he attached to the threshing ma- 
chine by the plaintiffs. It was found 
impossible to attach the chaff blower, 
and the alterations in the wind stacker 
necessary to make it work with the 
threshing machine had not been made. 
—Held, that the contract was divisible, 
and that the price of the wind stacker 
was recoverable, although the plaintiffs 
abandoned their claim for the price of 
the chaff blower.—Held, however, that 
the proper attachment of the wind 
stacker was a condition precedent to
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the plaintiffs' right to obtain payment, 
and that under the circumstances ami 
in view ot the absence of any offer to 
make the alterations in the wind 
stacker, its use through a season, and 
the purchase at the beginning of the 
second of another wind stacker in sub­
stitution for it. did not constitute a 
waiver of the performance of the con­
dition. New Ifuiiibiirg Mfg. Co., Ltd. 
v. Kl»tz. (Newlands, J., 1000; En 
banc, 100(5), p. 310.

7. Sale of Goods - Express War 
rantii Itnaeli of Condition# of 1 Ver­
rou/// Inconsistent Parol Warranta 
—flight to Itiln on Implied Warranty.] 
—A parol warranty which is incon­
sistent with a written warranty is in­
valid.—Where there is an express war­
ranty coupled with conditions an im­
plied warranty or condition to the same 
effect cannot be set up so as to get rid 
of the express warranty. — Where an 
agreement for the purchase of a chat­
tel provides that tin- purchaser upon 
complying with certain requirements 
may return the chattel, compliance by 
the purchaser with such requirements 
is a condition precedent to his right to 
return the chattel. Cockshutt v. Mill*. 
(Wetmore. J.. lifOTi), p. 307.

See Appeal — Bills oi Sale and 
Chattel Mortgages.

SCHOOL DISTRICT.

1. School Ordinance — Agreement 
—Di*mi**al of Tcarher — Appeal to 
Commissioner of Education under s. 
In 3 of the School Ordinance—Amend­
ing Adjudication of Commissioner — 
Teacher's Right to Solar g — third en 
of Proof.] — On an anpeal to the 
Commissioner of Education under s. 
1f»3 of tlie School Ordinance (c. 20 
of the Ordinances of 1001 ) by a teacher 
against his dismissal hv the Board of 
Trustees, the only matters which can 
be investigated are the reasons for the 
dismissal given by the trustees ; the 
Commissioner cannot hold that such 
reasons are insufficient and confirm the 
dismissal on other grounds. — The ad­
judication of the Commissioner when 
once made and communicated to the 
parties interested is final, and the Com­
missioner cannot subsequently amend 
it so as to praeticallv reverse it. — 
Where a contract has been entered into 
hv a school district which on its face 
shews a compliance with the require­

ments of the School Ordinance, the 
onus of shewing that the necessary 
formalities have not been in fact com­
plied with is on the party setting up 
such non-compliance. Clipsham ^ v. 
(!rand Prairie S< liool District. (New­
lands. J., 190(5; En banc, 1907), p. 374.

SHERIFF.

See Costs — Execution — Inter­
pleader.

SMALL DEBT PROCEDURE.

See Pleading—Practice.

SOLICITOR.

1. Solicitor and Client — Costs
—Review of Taxation — Counsel Fees 
—Tariff of Fees.]—A counsel fee ad­
vising on evidence is taxable as be­
tween solicitor and client at any stage 
of the suit if the client consults his 
solicitor in that respect, but the coun­
sel fee for settling pleadings is not tax­
able until after all the pleadings have 
been delivered. -— The 'fees authorized 
by the tariff apply as between solicitor 
and client with respect to the sendees 
covered thereby, but in cases where 
there is no tariff the solicitor con re­
cover the value of his services upon a 
quantum meruit. In re A Solicitor. 
(Wetmore, J.. 1902). p. 2(52.

SPECIFIC PERFORMANCE.

See Contract — Vendor and Pur­
chaser.

STATED CASE.

See Criminal Law.

STATUTE OF FRAUDS.

See Partnership—Vendor and Pur-

STATUTE OF LIMITATIONS.

See Limitation of Actions.
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STORAGE OF GRAIN.

See Salk of Goods.

SUMMARY JUDGMENT.

See JVDOMENT.

TAXES.

See Assessment and Taxation.

TENDER.

Sec Vendor and Purchaser.

THEFT.

See Criminal Law.

THIRD PARTY.

See Practice.

TIME.

See Execution — Vendor and Pur­
chaser.

TRESPASS.

1. Trespass Digging amt Re­
moving Coat — Measure of Domnins 
—Wrongful and Wilful Arts — Res 
Judicata.] — A wilful trespass means 
a deliberate trespass by n person who 
commits it intentionally with a know 
ledge that be lias no right whatever to 
do the act. In assessing damages for 
trespass the milder rule should be ap­
plied unless contrary be shewn.—Judg­
ment <>f Sifton. C.J., vari“d. Finning 
v. MrXrilt. (En bane. 1003), p. 102.

See Landlord and Tenant.

TRUSTS AND TRUSTEES.
1. Trusts and Trustees — Com

reganee Absolute in Form — Action for

Declaration of Trust — Evidence.] — 
In an action for a declaration that cer­
tain conveyances absolute in form were 
in fact executed in trust, the evidence 
at trial was contradictory and was 
evenly balanced on both sides, both ns 
to ili" number of witnesses and the
circumstances. The trial Judge be­
lieved the evidence on the part of the 
plaintiff, and such evidence if believed 
clearly ami unquestionably established 
the trust.—Held, on appeal, that al­
though in such an action the evidence 
of the trust must be of the clearest and 
most conclusive and unquestionable 
character, yet inasmuch as the trial 
Judge believed the evidence for the 
plaintiff, and as such evidence was suffi­
cient. if believed, to establish the trust, 
the finding of the trial Judge should 
not be interfered with. It is not neces­
sary in such an action that the char­
acter of the trust should be so clearly 
established as to enable the Court to 
direct a trust deed to be prepared, 
specifying clearly the nature of the 
trust. Foirhr v. Fouler. 4 De (J. & J. 
2.TU, distinguished. Hill v. Dibit. (En 
banc, 11MM1), p. 386.

See Executors and Administrators 
—Partnership.

VENDOR AND PURCHASER.

1 Vendor and Purchaser—Agree­
ment for Sale of Land — Agent — 
Statement of Frite and Terms—Statute 
of Frauds — fmolted i'ontruct — Fri­
th nee — Damant s — Sgeeific Perform­
ance — Ejectment — Mistake—Menne 
Profits — Laches.| — The plaintiff in 
reply to a letter from their agent ask­
ing for “ the very lowest figure and best 
terms " at which they would sell “ the 
Lane Place," wired as follows : ‘‘Lane 
Place. #480 on usual terms." and imme­
diately followed this by letter to the 
same effect. Upon receipt of the tele­
gram tli ■ agent purported to sell the 
land to the defendant, who entered into 
possession. In an action to recover pos­
session of the land. — Held, that the 
agent had not been authorized by the 
plaintiffs to sell, and that the plain­
tiffs were entitled to recover —Held, 
further, that the defendant having per­
sisted in his possession, with full know­
ledge that the plaintiffs objected to it. 
the plaintiffs were entitled to mesne 
/nofits, and that the defendant could 
not recover anything for the buildings 
anti improvements placed by him on
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tin* land. The Canada Settlers Loan I 
»t Trust Co. v. Tunis. (Wetmore, J., j 
1003), i). 3S.

2. Vendor and Purchaser — Con­
tract for salt of land — Specific per­
formance — Making Time of the Ea­
st nee — Delays or Defaults of Pur­
chaser — Legal Tender.] — One party 
to a contract cannot by notice make 
time of the essence of the contract un­
less the other party has been guilty of 
Inches or unreasonable or unnecessary 
delays, and when such notice is given, 
reasonable time must be allowed the 
other party to carry out his part of 
the contract.—To constitute a legal 
tinder the money must be produced and 
actually shewn, but the party to whom 
the tender is made may either expressly 
or impliedly dispense with such produc­
tion : aud quatre, whether a tender is 
necessary to support au action for spe­
cific performance ; whether it is not 
sufficient to merely allege and prove 
that the plaintiff is ready and willing 
to carry out his part of the agreement. 
—Where specific performance Is decreed 
it is neither just nor equitable to im­
pose such conditions as would compel 
the party seeking relief to do something 
lie did not agree to do. Rousech V. 
Schindler. (Wetmore, .1., 11HJ3), p. 02.

3. Agreement for Sa e o* Land
—Time of tin Essence — Failure of 
Purchaser to Comply — ('ant i llation by 
Vendor — Waiver of “ Time Clause” 
—Repayment of Prior Instalments — 
Specific Performance — Damages.] — 
Where an agreement for the sale of 
lands provides that time shall be of the 
essence of the contract, and that on 
default in payment, the agreement may 
lie cancelled without any right on the 
part of the purchaser to compensation 
for moneys already paid thereon. — 
Held, that in the absence of something 
in the surrounding circumstances or in 
the acts of the parties indicating a con­
trary intention, the Court would en­
force the “ time clause " strictly, and 
would refuse specific performance in an 
action brought by the purchaser. — 
Where the parties expressly disclose 
their intention, the burden of proving 
that time is not of the essence is upon 
the party seeking to escape from the 
effect of such a provision.—A waiver of 
this clause in respect to one instal­
ment does not preclude the defendant 
from insisting on its strict operation 
with respect to a later instalment. (Fol 
lowing Forfar v. Sage. .1 Terr. L. It. 
2581.—The offer to perform on receipt

of an extra amount simply shews that 
the defendant was insisting upon his 
rights. — The moneys already paid on 
the contract moat be returned to the 
purchaser to prevent a forfeiture. — 
Where the defendant failed to shew 
that he had sustained any damage by 
reason of the default of the plaintiff, he 
is not entitled to any set off. Stringer 
V. Oliver. (Stuart, J., 1U07). p. 126.

4. Vendor and Purchaser—Sped- 
fie Performance — Laches — ll'uiver 
of Vendor's Right to Rescind.]—The 
defendant having sold land to the plain­
tiff under agreement of sale iu which 
the purchase price was payable by in­
stalments. subsequently brought action 
against the plaintiff to recover the 
amount of the instalments then over­
due, and recovered judgment upon which 
he placed an execution against the 
plaintiff's goods in the sheriff's hands. 
The plaintiff paid the execution in full 
to tin- deputy sheriff, and then tendered 
to the defendant the lia la nee of the 
purchase money, which, the defendant 
refusing to accept, the plaintiff began 
this action for specific- performance. 
The defendant contested the action on 
the ground that the plaintiff by his 
laches in making payment had disen­
titled himself to relief, and also on the 
ground that, although time was not ex­
pressly Hindu of the essence of the con­
tract, yet the nature and character of 
the property and the transaction were 
such as to render time of the essence. 
—Held. that the defendant by his con­
duct in forcing the plaintiff through 
the pressure of execution to pay the 
deferred instalments, had waived his 
right to rescind the agreement and had 
also waived the plaintiff's Inches. Guest 
v. Itoston. (Wetmore. J„ 1003. Court 
en banc, 1004», p. 173.

5. Agreement for Sa1e of Land
—Purchase Price to bt Paid in Instal­
ments—Interest Payable in Advance— 
Time to be of the Essence—Notice of 
('(mediation — Hoir Sent — Consistent 
Clauses.]—If it is agreed between the 
parties that time shall be of the essence 
of the contract, the Court will hold to 
a strict construction unless an intention 
to the contrary is shewn. On an agree­
ment for sale of land, the purchase 
price to be paid in instalments, and 
interest to In* paid in advance, it was 
provided that time should he of the 
essence of the contract, and that all 
interest on becoming overdue should he 
forthwith treated ns purchase-money» 

I and hear interest. The plaintiff on
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tendering an overdue instalment, after 
Laving been notified that the contract 
had been cancelled, owing to bis failure 
to pay on time, sought a decree de­
claring that the contract was in full 
force and effect, ami an injunction re­
straining the defendant from dealing in 
any way with the laud. — Ucld, that 
time was of the essence of the contract, 
although it stipulated that all interest 
on becoming overdue should Ik- forth­
with treated as purchase money, this 
stipulation not being inconsistent with 
the time clause, and that either one of 
them mi"ht be enforced at the option ; 
vi the defen.Nut. Where the contract , 
states no address io which a notice of 
cancellation may be sent, it Is sufficient ' 
if it is sent to the plaintiff's residence, 
and he receives it. Stifle v. McCarthy. 
(Newlands, J„ 1907), p. 351.

6. Vendor and Purchaser Speci­
fic Performance — Construction of 
Document-—Statement of Price hy Ven­
dor—Implied Contract to Sell.] — A 
statement in writing hy the owner of 
real property to a prospective purchaser 
that "the best 1 can consider is. etc.,'* 
(naming the price and terms) is not 
an offer to sell tin- property at the price 
and terms quoted. Illackstoek v. Wil­
liams. (Newlands, .1.. 1990, Eu banc, 
1907), p. 302.

WAIVER.

*?ee Appeal—Sale of < loons—Vendor
AND rVRClIASER.

WARRANTY.

Sec Sale of Goods.

WAY.

See Municipal Law.

WILLS.

1. Executors and Administra­
tors — Satisfaction of Legacy — Con­
struction of Will — Evidence—Advance 
ment — Ademption.] — The deceased 
testatrix by her will bequeathed to the 
plaintiff the sum of #200. At the time

of the execution of the will the testatrix 
was in the position of a debtor of the 
plaintiff to tin- extent of #95.47, and 
Ik-1 ween the date of the will and the 
date of her death she gave to the plain­
tiff the sum of #125 in goods and 
chattels. — Held, that the language of 
the will being plain and unambiguous 
and indicating an intention to bequeath 
to the plaintiff tin- sum of #200, evi­
dence could not be received as to the 
testator's instructions for the prepara­
tion of the will, and that the legacy 
was not satisfied by the payment of the 
debt.-—IIeld, also, that following the 
rule laid down in Pankhurst v. Powell. 
and In rc Fletcher, the advances made 
by the testatrix after the execution of 
the will up to the amount of the plain­
tiff's debt, viz.. #95.47, must be applied 
pm tan to in reduction of the legacy. 
Ilcll v. Survis et al. Executors of the 
Last Will of Janet Bell, Deceased. 
(Wetmore, J., 1903), p. 74.

2 Will — Construction — Rectifi­
cation - Falsa Demoustratio — Devise 
of Lands in which Testator has no 
Interest.]—The Court has no power to 
rectify a will hy correcting what ap­
pears to be a misdescription of property 
thereby devised, unless there be in the 
will itself the means of identifying the 
property in question as the subject of 
the devise. Re Angus Campbell. De­
ceased. (Wetmore, J„ 1994), p. 214,

WORDS, PHRASES. ETC.

"Any other person Interested.*’—-See 
p. 333.

“ Debt or liquidated demand."—See* 
P. 281.

" Final or Interlocutory.'*—See p. 88. 
" J. 1*."—Sec p. 134.
"Lotting: Permitting.”—See p. 307.
" Owner."—See p. 205.
" Run at large."—See p. 141.

WORKMEN’S rOMPENSATIOW 
ORDINANCE.

See Pleading.

WRIT OF SUMMONS.

See Practice.




