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DIVISION COURTS.

OFFICERS AND SUITORS.

Orricers.—We are not without solid pronfs of
the exertions of oflicers to promote the cirenlation
of this journal. If these exertions were more gen-
eral, and not as now, confined to comparatively
few officers, our means of becoming more usefal
to them would be greatly increased.  [u tendering
rencwed thanks to our friends, we would mention
that a large edition of this and the January nuinber
has been struck oft to meet demands for new sub-
scribers ; but as we intend after this month to shape
the edition in conformity with the subscription list,
we are anxious to have the latter completed by
receiving the new names as soon as possible.

Officers suggesting subjects for examination, or
putting queries on points of practice, will please
condense their communications as much as possi-
ble, avoiding the introduction of all extrancous
matter. Such communications are more convenient
when kept separate {rom any letter sent at the same
time,—and this remark applies also to Editorial
matter, or cases sent for notice or insertion.

We direct particular attention to the notice ¢ To
Readers and Correspondents.” Communications
on matters Editorial should, as an invariable rule,
be addressed to ¢ The Editors of the Law Journal,
Barrie;” on matters financial, to « The Publishers.”

For the future, answers to queries of general
interest to officers will appearunderthis head. We
have only one this week answering that description

ANSWERS TO GQUERIES.

Wae think that the Clerk is ¢ authorised to charge a Fee
under the 8th ifem in the tariff of the last Act, when the
Hearing on application for new trial takes place before the
Judge at the County Town.>? The Judge's decision, wherever
maxfe, must be communicated to the Cletk (see Rule 52)
and be by him enteced in the Proccdure Book—1t itas for the
entering that the charge is made, asd the Judge’s decision
is a)udgment, and is so designated 1 the Rule.

(Continued from page 3.)

Crerks.—Applications for New Trials.~When
the written application for new trial is made out,
and (when necessary) verified by afidavit, the nexi
proceeding is to serve copies thereof on the opposite
party. The prudent suitor will be disposed to leave
this work to the clerk and bailiff  As the service
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must be proved, clerks shonld compare the orizmals
and copies with the bailifl who cun ilien tune e
copies only from the office, whirh is the safer]
practice, as ail tl.e original papers must be deli- |
vered to the clerk within fourtcen days after the
day of triul. The requisites of service are not here
in place for notice, but it will be well to caution
ve—4

L4
e e =~
bailiffs to make the service in good time, so that the
application may be duly lodged within the period
prescribed by the statute. If the opposite parny
should not live within the division, or have any
agent or place of business therein, the duty of
forwarding copies of the papers to him rests wholly
with the clerk, who is required to transmit the
same (that is a copy of the application and of cvery
aftidavit in support thereof) forthwith to the oppo-
site party. It is not stated by what means the
clerk is ¢ to transmit,” bat we collect from the rule
that it is by mail (particulars of claim put inin
proper form show the plaintiff the place of resi-
dence) : the clerk should receive and pre-pay the
necessary postage ; for the 47 Rule provides that
postage shall be paid in the first instance by the
party in whose behalf the proceeding is required.

y——

In sending the f.apers it will be well to adopt a
general form of letter,—such as in the subjoined
form :

In the

Division Court for the County 0f ammm—
Between A.g., Plaintiff,

an
C.D., Defendant.

1 do heredy give you notice that the Defendant, (or Plaintiff,
as the case may be) has this day delivered to me sa
apphication, and affidavits (if any) fir a new trial in this
cause, and that copies thereof are herewith tranamiited.
N.B. « Youare at liberty o answer the same in writing,
or by affidavit, 1f facts stated by the applicant 1n his affi-
davit are disputed.”?

Dated this

To the above-named Plain*iff,
(or Defendan, as the case mcy be.)

day of 185 .
e waee) Clerk

When these papers have been served by the
bailiff, or the party’s agent, an affidavit thercof
ought to be made without delay, for that is one of
the documents which, according to the Rule, (No.
52,) must be delivered to the clerk within fourteen
days. It will be unnecessary to give a form for this
afhdavit ; the form No. 7 in the Rules wiil answer,
substituting * application and affidavits” for the
words “ summons and statement of claim” in the
form No. 27. Inall cases the clerk should endorae
on the application, &c., the date when received
by him, and sign it; and if the opposite party
does not live in the division, a note should be
added staiing the fact—something in this form :—
‘These pape's were receved by me this ——= day of ,

1S5 ', and I transmited same dav, by mail, copies
thiereof to , Plaintif], (or Defendant, as the case
mey bey, who lires in ,» without this Division,
wnd who has vol. so far as { am informed, any agent or
any sece of woude c1 Dusiies ther o

o~

E.F.,
Clerk —— Division Tourt, County of

.

Before transmitting the application and affidavits
1o the Judge, the fees and necessary postage may
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be demanded by the clerk of the applicant, A
copy of the claim and other papers necessary to the
proper understanding of the case, is to be sent a
the same time, What are recessary papers musi
depend on the circumstances of each particula
case and the ground= ot application, and no general
rale can be laid down. Al these proceedings
shounid be enteved by the clerk in the Procedme
Book, in regular order, viz.: the time when appli:
cation received—when delivered o Bailifi'to serve,
and when roturned—and the miteage,—or when
transmitted by wail to a party vesident ot of the
Division—when tansmitted 1o Judge—when deci-
sion received—and what the decision ls—and when
communicited to the parties,

The Rule provides ihat the defivery of the papers
to the clerk smiul vperate ws a stay ot proceedings,
anty the Jadge's anal dedision is communicated :
the clerk will of course vbserve thia dirvection, an’
if an execution has been issued, will notify the
bailiff that the proceedings are sv stayed.

When the Judae’s decizsion has been received,
both plaimifl and delendant are to be notified of it
“ by mail or otherwise,” (it is immaterial by wha
Jeans the elerk dous so, i be only brings the fac
to.their notice). It may be observed that in cases
where the first trial is before a jury, called by one
of the parties, the clerk shoald summon a jury on
the new trial ordered.  If the Judge has decided
hear the parties in e matter of the application,
the time and place appointed for that purpose
should be specially commmunicated “if the applica-
tions be refused, or if the party applying fail to
comply with the termns imposed by the Judge, the
proceedings in the suit shall ba continued as if no
such application had been.” The terms jmposed
may be the payment of the costs of the former triul—
the giving securities to satisly any judgment,
finally obtained—the payment into Court of the
amount of debt and costs for which verdict has
been rendered, or the like. The time, within which
these ferins are to be complied with, will be speci-
fied in the Judge’s order for new trial, and should
the party fail 1o comply with them within the time so
specified. an execution may issue on the judgment
as in ordinary cases.

We would again repeat that every proceeding in
this matter should appear in the Procedure Book.

Bairrs.—Besides the protection spoken of in
previous numbers, there is this valuable provision
1n aid of officers acting under D. C. Acts, in respect
to actions brought against them. ¢ ’The plaintif:
shall not recover in any such action, if tender of
suflicient amends shall bave been made before sucti
action brought; or if alter action brought a sufhi-

cient sum of money shall be paid into Court by or!

on behalf of the defendant.” (D. C. Act, sec, 107.}

First of the tender of amends: where an officer
finds that he has acted illegally, as by a seizure of
a third panty’s property {w hich of course he should
give up as soun as he discovers his error,) or the
like, he should at once tahe the precaution of ten-
dering 1o the party inpured a sum of money amply
suflicient 1o make amends for the trespass or wrong
commitied, that the party ay have no excuse for
bringing a subsequent action (this is the straight
forward, honest course, and the politic one too).

In making the tender. care should be taken to
produce the cash, and the ofler should be uncondi-
tional and unqualified, or in all probability it would
be held to be no legal tender. [t is not always
vazy o deteimine what would be an adequate
swin to compensate the party, but it is better in this
particular to be on the safe side and tender some-
thing beyond what would rnake amends for the
illegal act, and its consequences to the party in-
Juted. An officer himself may have an independent
private claim, or nute or account against the party,
and think it will be suflicient to propose to credit
the sum offered by way of amends on such claim;
or if 1lie note or account is insufficient for the pur-
pose 1o tender a part and 1he note or account for
the residue : bul this is not a good tender ; as before
mentioned, the amount must be oflered in cash.
1l an action is brought after tender made, the amount
oflered shounld be paid into Court {we are now speak-
g of actions in the D. C.), and a notice similar to
that given in the Dee. number should be served,
inserting specially “1hat before this action was
brought, suflicient amends were tendered by him
to the plaintifl for the niatter alleged against him
in the plainiiff’s claim, and that the amount so
tendered, viz.: £ , hath been paid to the Clerk
of this Court for the plaintifi.”? The defendant must
be preparcd to prove at the trial the fact of tender,
should the plainiift proceed with the action ; unless
the plaintift is able to prove a claim exceeding the
amount tendered, he cannot recover in the action.
{t may be observed in addition, that although a
party may in ihe first instance refuse t0 accept the
sum tendeved, yet if he alters his mind at any time
before action commenced, and states to the officer
that he is willing to accept in satisfaction the sum
previously offered—and the officer does not pay
him, the legal benefit of the previous tender is lost.

Paynent into Court~—On this point there is littlle
to be said: if an officer has not tendered amends,
and an action iscommenced against him, and there
is no defence o the same, he should pay into Court
a sum sutficient to cover the utmost claim that can
be proved against him, with the costs, up to the
time of such payment, and give notice similar to
that in case of tender of amends, to the plaintiff,
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leaving him to proceed for any further claim at his

peril.

As a practical suggestion, we would recommend ,
officers, in claims uTlegcd against them for un-
ascertained damages, to lay the matter belore one
or two disinterested and respectable neighbours;
ask their opinion as to the amonunt of damages
sustained and then tender, and pay inte Court
something more than the amount they fix; and
afterwards call them, if required, as witnesses at

the trial.

Sutrors.— What the Defendant should do between
the service of Summons and the Court-Day.
(Continuced.)

Having noticed in the last number what should
be done by defendants with a view to save unnc-
cessary costs, where the claim against them is
wholly or in part correct, we couie to Defences.
Unless the defence be “statatable” there is noneed |
of the defendant’s giving any notice thereof to the |
plaintiff, for he can appear and state it by word of
mouth at the hearing. It is Leyond the scope of
these remarks to enter on a di-sevtation of what)
defences come within the meaning of the term
“ statutory defences,” (as used in the D. C. A«t,
sec. 43.) The ordinary defence of this description
are set-off and the Statute of Limitalion (i.c. where
a debt or claim is ¢ outlawed.”) And as a general
rule, every defence on the ground that the contraci
or claim is voidable by any particular Aet of Pai-
liament, is a “statutory defence,” and notice
thereof in writing must be given.

The object of such notice isto prevent the plaimifl)
being surprised by tire defence set up, and 10 give |
him a chance 10 obtain proof (if able) to resist it;
which is but reasonable and just,

Whenever a written notice of defence is neces-
sary under the statute, it should be served as soon
as possible after the defendant receives the sum-
mons ; the time and mode of service is prescribed
by the statute as follows :—notice thereof in writing
shall be delivered to the plaintiff, or left at hi=
usual place of abode, if within the division : or, if
living without the division, to the Clerk of the Court,
at least six days before the trial or hearing. Short,
syitable forms of aotice are provided in ““the Rules,”
and these, and other forms in general use, the Clerk
will always have on hand. °

The Notice is headed in the same way as the
notiee mentioned in the last number, and shortly
states that “ the defendant will set off the following
glaim, on the trial, viz. :? Xec., or that the defendant
intends to give in evidence and insist on * the fol-
lowing ground of defence, viz.: that the claim he
has been summoned for is barred by the Statute of

Limitations (or as the case may l/{.?, and such
notice is to be signed by the defendant. One of
the statutory defences, that of setoff, requires a
more particular and special notice: it is in eflect a
cross action, and as we have filled our allotted

Ispace, observations on it must be deferred to the

aext number.
{10 BX coxTINUED,)

ON THE DUTIES OF MAGISTRATES.

SKETCHES BY A J. P.
(Continued from page 5.)

THE WARRANT TO APPREHEND.

Wiuere default is made in appearing to a
summons, and it is deemed advisable, instead of
proceeding ex-parle to bring up the defendant, as
would be the proper procceding where he is likely
to abscond, the course is for the magistrate to
<ati<fy bimsell]; by the outh of the constable or
other party who scrved the suminons on the de-
endant, thai it was daly «erved a reasonable time
before the day nawmed therein for his appearing,
and then to issue the warrant: but it is quite in the
option of the magistrate whether be will issue his
warrant, or proceed ea-purte with ke hearmg of
the case, notwithstanding the defendant’s absence.le)

Before the passing of the recenmt ael, it was gen-
erally considered that where statutes empowered
instices “fo cause the offerder o br brought bofcre
them,” that this implied an authority 10 nse com-
pulsory process, and empowered them 1o is-ue a
warran or sumnions jo the Jdest instauce, according
1o the justice’s diserction, ™ and the like where the
oflence included a breach of the peace, or was of
an indictable nature, ()

The statutes relating to injuries to tae person,—
petty larceny, and malicicus injuries to property,Wl
and other modern penal statates, gave rapress
authority to justices 10 issue a wartunt in the fuist
instance, if they deemed such a course eapedient;
but by the recent act{d more extensive powers aie
conferred upon them in cases of information laid
for any offence punishalle upim summary conviction.
Sec. 2 enacts as follows :—

“The justice or jusli_ es before whom such mformatien shall
have been laid, may. if he or they shall think 61, upon oath
or affirmation bei g made befo e him or them substauti.ting
the ma‘ter of snch i formution to hi< or their satisfaction,
instead of issuing such summons a- aforesaid, issue n the
fi~t justance his or their warrant ‘or apprehending the person
against whom such inform-tio . sha'. have toen <olai v &e.

T e e F R
5] It v Simneon 10 Mod. 238, 3851 Baye v. Metbuen, 2 Bing, 63; and 3

H:E\\k. o 13 _u:c.' 15. ‘ i ! T i 3 ian
(€] Eee cases i noto (b) anl i Sum. 44,

, [d) 4aud 5 Vic. craze, 25, 28, and 20

{¢j 18 Vic, ¢. 178, .
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And by sec. 9 of the same statute, it is further
enacted :—
. "And in overy cnso where the justice or justices sha'l
issue his or their warraat w the first instanee, the matter ol
such information ehall be substantiated by the oath or affiim-
ation of the informant, or by ~ome wititess or witnesses in his
behalf, before any such warrant shall be wsued.”

If a warrant be issued without an information on
oath, according to the stawnte first laid, the magis-
trate issuing it iz liable 10 an action, even for a
slight temporary imprisunment, if the party were
apprehended on the warrant so itproperiy ssted V)
It may be added, that under the 2ud section of the
Magistrate’s Protection Act,tel no action will lie for
any act done under a warrant to procure the appear-
ance of the party which shall be fullowed by a
conviction or order, in the same matter, until after
such conviction or order shall be quashed, nor for
anything done under a warrant which hasnot been
followed by a conviction, or under a warrant upon
an information for an alleged indictable oflence, if
in such cases a summons has been previously
served and not obeyed.

As to the exercise of the discretionary power,
when possessed by justices, 1o issue a warrant in
the first instance, we refer to what was said before
at page 103 and 202. The issuing the warram
instead of proceeding by summons, should be the
exception rather than the rule, unless, indeed, in
cases under the Petly Larceny Act, which are in
the nature of Felonies : in these cases, unless the
offence be of a very trifling description, or the de-
fendant is in that respeetable station of life which
would negative the idea of thievery, or an intention
to abscond, a warrant would be the appropriate

rocess. It is again urged that in every case,

efore a man s deprived of his liberty, an oath of
his having committed an offence ought to be made :
that is but reasonable and just, and magistrates
cannot be too strongly impressed with this view.

ON THE DUTIES OF CORONERS,

{CaYTINTID PROX VOL. 3, PYGE 224.)

J11.~—~APPEARANCES TO BE NOTED IN RELATION TO
THE BODY.

It ia desirable that every circumstance connected
with the death of the party should be fully made
known at the Inquest, and yet through inattention
on the part of witnesses it frequently happens that
very imperfect evidence is submitted to the Jury.
Too much importance cannot be atiached to the
minute and careful examination of the body, and
its relation to surrounding objects ; we take, there-

Candle v, Leymore, 3 Ad. aud E. (N, 3.) 559; and see Bndgeu v, Coyney,
1 Moa, & By. Mag. Coses; )} Morgan v. Jinghes, 27T. R. 225,

2} 18 Vim e, 184,

fore, from a late work on ¢ Medical Jurisprudence”
the subjoined excellent zuggestions for the guidance
of witnesses and medieal wen,  From the nature
of hix professional duties the medical man has
many opportunities of finthering the ends of jus-
Aice. * Whenever, then, he is ealled to witness the
_dyving or the dead, under circumstances of suspi-
cion, he should Le alive toall that is passing around
“him, that no object, however trifling, which may
posxibly throw light on the cause of deaih, may
Le overlouhed ™ Inall cases the position of the
body, its appearance and the objects which sur-
round it, should be aceurately noticed, but in the
past morfem examination the skill and Jeaning of
the Medical Practitioner are relied vpon 1o detect
the hidden traces of violence. The subject admits
of two divisions : 1st, the relation of the body to
surrounding objects ; and, 2ndly, the pos! mortem
inspeetion for legal purposes.

1.—~RELATION OF THE BODY TO SURROUNDING OBJECTS.

The place in which the Body is found.—This is the firat
thing winch will attract attestion 3 and the first caution with
regard to it is. not to conclude too hastily, that a spot in which
the body is discovered is that in which death actually took
place. A case enforemg this caution, and strongly reminding
us of the story of the Houchback in the Arabian Nights,
occurred atout forty years since at Liverpool. A body was
fonnd in an npright position. supported by railings whirh
fenced a shipwright’s ymd.  On examunation, it was proved
that the deceased had "been killed by « fracture of the skull
wilicted by some blunt instrument. A rewind was oflered :
every effoit was made to discover the muiderer, and several
parties were tahen up on suspicion, but arquitted fiom warnt
ol evidence. YFoits vears afterwards. an o d woman, on her
death-bed, made 1he following confession : she was standing
at *he deor of hier house, and the deceased, passing by in a
state of 1 toxication, caught hold of her. She ran into the
fiont parlor. and he with her ; she called out, ard her hus-
baud, who was a pilot, happening to come in at the moment,
took up the poker and killed the deceased at one blow. He
and his wile, terrified at what had happened. began to think
how the body should te di-posed of, when the wife hit upon
the plan of taking the body out, between 12 and 1 at night,
being very dark. and rearing it against the railings, where it
was found by the watchman. The corpse was carried by
her husband a distance of 200 or 300 yards from his House.(a)

The position of the body.—We must endeavor (o ascertain
whether tlus yosition corresponds with the supposed or ascer-
tained cause of death.  In the case just quoted, the mere {act
of a man killed {ya blow on the head being tound in an
upright possion. would have 'ed tv the inference that the body
had been placed in that position after death. It is not un-
common for a murderer, afier having dispatched his victim,
to dispose of the bady in such a way as to_make it appear
that 1ge deceased died by his own hard. Thus persons who
have been poisoned, have been susgended by the neck, or
thrown into the water.  Sir Edmundbwy Godfiey was found
lying in a ditch with a distinct mak about his neck, which
was dislocated, and with his own sword passed throvgh his
body ; and there 1s iittle reason to Jdoubt that he was first
strangled : tha the wound was inflicted aftes his death, and
that the body was so disposes! of asto’lead to the belief that he
had committed suicide.(b) It may happen, in cazes of this
kind, that something hias been omitted by the criminal in the

L J

{a) Timasnewspaper, Nov. 80, 1888,
(5) Gee Deckss 3ed, Jur, . 644,
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areangement of the body itsglf, or of the surrounding objects,
which may enahle an intellizent witnesz to detect the haud
that has been commited. Tu eases of death by hanging,
considerab’e importance may attach to the postute of the
body.

Exramination of the spot on which the badu is fond.—It
is often Inzh § important to examine caretu Iy the spat o»
which a body tes. A wound or beuise has been inthered.
and there i3 reason to regard the injury as the ciuse of death,
The question naturaly arises :— Mizht not the wonrd o Lruise
have been caneed by a fall on some body projecting trom the
spot on which the body was fon d2 "Thus. iu the eace of a
man who was found Jymg in a fiehl witl a severe brusse on
the head. the question was pui:—Might not tie decedsed
have fallen on a stone. or on a fragment of wond? The
anawer wns easy : the field had been searched, and no such
object could te found neur the sput on which the body lay.
In another eat-emely interesting case, an intelhigent medieal
svitness found a small wound in the ead. whicl had passed
through the integuments and bones to the brain; and ho
stated that it must have been caused either by a fall on &
sharp object, such as a nail fixed in the floor, or by som

inted weapon. The flour was examined, but no such
object was to be found. It followed, therefore, that the wound
had been inflicted by some small poi ted instrument. The
murderer confessed that he had struck his victim with the
point of a pair of snuflers. There are many occasions on
which this close votrespondence of wounds or bruises_found
on a dead body with the objvets immediately swirounling it,
forms a most importaut item in_he evidence by which the
cause of death isdetenmined.  Thus, in the case uf the Prutee
de Condé, who was found ~uspended by the ueck w his bed-
room, certain abrasions found on the legs aud one of the
shoulders coriesponded closely with the position ol surronnd-
ing objects: those on the legs with a hewvy char plued
close to the bady, aud that on the shoulder to a projecting
part of the wim?ow to which he was suspended. Tiis case
created a great deal of discussion, and many persons were
of opiion that th~ Prince h < been murdeted and afterwards
suspended. The cor e~pondence of the bruises with the
position of the chair and window harmonized much better
with the strugzles of a man suspended during Jife thau with
any other cause to which they cou'd be attribun d, and gave
strong confirmation 1o the opinion of those who atinbuted the
death to suivide.

The aoil or surface on which the body lies.—The soil or
surface on which the vody lies may furmish impottant indica-
tions, It rarely happens that » struggle takes place without
Jeaving on the spot itself some traces whirh may be com-

with the clothes of the suspected murderer or of ns
victim. Stains of blood upon the cluthes, for instance, or
impressions of the foot on the soil, have led to detection. An
interesting example of this latter kind 1s given by dir Walter
Scott. The murderer was discovered by the print of his foot
which he left on the clay floor of the cottage in the deuth
struggle. The measu e of the foot, the tread, and the note
in which the sole of one of the shoe< had been patched, cor-
responded most close’y with the footmark ; and this was the
firat link in the chain of evidence which Jed to the conviction
of the murderer. (¢) .

MPosition of surrounding objects.—Having examined the
"spot on which the body lies, atiention should next be directed
‘to the position of the objects that surround it. Oftentimes the
nstrument of death is found ying near the boy, and as in
certain case-, its relation to the corpse may fu nish inportam
evidence. 1t should always be carefully noted In cases ot
suspe ted paisoning, every vessel in which foo ! has rcceml{
Been prepared and administered should be . arefully examun d,
and its conte«ts rescrved for analysis. The same observation

{2) Lockhent’s L¥e of Sivr Walter ®oott, Vol, 11l p, 09.

¥

applies to suspicious liqu'ds or powders which may be found
in the apartment.

The bearing and conduct of the parties in altendance.~—
The beating amd condue, of the parties in attemdance should
not be over'onked, Cdne is mwely self-possesced. and, when
meston his el e eatpadt s apt o b troy himselt by an
eveess al enuton, The messhieal man, theefore, should be
alive o all that is akiseg plce atouml hing,

The Clathes.—Having noted the postion of the hody  the
apot on wineh it hes, the objecets by which it is surrourded,
aud the persons who e i attemdanee, the medical man now
procerds o i close inspection 01 the body stself,  He
cxammines the ¢l thess they mav be covered with mud, or
corrodest by an aciid, or <tained by bloud, or by some animal
seetelton § or they may be town a8 if during a strugale, or cut
by o ~harp instrument. The position of the stein and direction
ot the rents o1 cuts must be catetully noted. The indications
to b denvend from au observation of these things must vary
with each ease 5 but it is easy 10 understand how they may
pruve important,

If the clothes have been cut, we must examine them to see
whether the size, shape, and directica of the cuts, coincide
in the seve:nl garments, aud whether they correspond with
any wounds that may be found ou the body itself; for it
sometimes happens that a murderer tiies to concenl his crime,
by eutting the clothes after he has wounded the bedy, and
the wounds and inctsions do not coincide.

Crimes have often been discovered - consequence of the
close cotrespotidenve of things lound i the possession of the
aceosed, with tuing. ased i the perpetration of the crimes
themselves.

These are some of the points to be attended 10 ; but neither
examples nor tul s can do more than sugzest the sort of
enquiries which we shonld be prepared to make ; each man’s
own judgiment and fore-ight must prompt the particu ar points
to be observed in individuatl instances. One geneal rule,
mdeed, may be lad down,  The medical man <hould never
content hunselt with the me-e passive exercise of his senses
or judgme t. It is not e.ough to see t e objects which
actually present themselves to the eye : he must fook for such
as are not obvious at t e first glance. To the correctness of
a zooil observer he must add the intelligence and.uvention
of an experimenter. He must boware of a hasty deééision,
and remember that the apparent cause of death is not always
the real one. A man may die a nawural death, in a situation
or under citcumstan es which may cause suspicion to fall
upon the innovent 3 the murderer may p ace his vicim in a
situanon whi h may attact guilt to un innocent party, or iead
to the belief that the decessed died by his own hand. To
g:and against all such sour es of errur, the medical man must
arm 1 imself with caution, an ! even with scepticiam 3 without
the first of these, at least. he may bo'h endanger his own
reputation and the lives of his fellow-creatures. The service
which an intelig nt medical witness may have it in his

ower to rcuder'to the cause of justice, cannot be better
iliust ated tha by the following vase, for which the authoy
13 iudebtet to lus fiiend Dr. James Reia. It 1g given as
neary as possible in his own words :—+¢ I was:sent .for:one
day to a man and his wife, whom I found lyi. g n the rame
100 1+ with their thioats cut.  The woman Jlay on the floor
with her right arm extended unde the bed and a razor cluse
to her right hand,  Her throat was Jeep'y cut-from ear. to
ear, aud she lay in a conpete .poor of biood. The -husband,
who was in bed, had recesved @ wonnd in the throat, which
had merely divided the trachea without wounding any 1me-
portant blowd-vessel, dnd withont causing any great loss of
blowl. When questicned, he gave the following account 1~
In the middie of the night e was roused fiorn “sleep By
receiving a wound in the throat from the hand'of his wifg.
The shock, the wéund, and the loss of blood together, had
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prevented him from making any resistance or giving any
alarm.—My suspicions ware _aroused. partly by the man’s
manaer, and panly by observing the waterin a basin stamling
in the room slightiy tinred with bload.  In endeavoming to
find some confirmaton of my suspicions a thanght struck me.
1 turned up the bed clothes. and found the sole of the fool
covered with dried blood. 1 stated this fact 1o the puy at the
coroner’s inguest : a verdict of guilty was immediately te-
turned, but the man died almost at’ the moment that the
sentence was passed.”

A more instructive case than this couli scarcely ave been
selected.

Q. —EXAMINATION OF THE BODV-—TOST-MORTEM IN-PECTION,

Shonld the body be that of snme person unknown, we must
note all those circumstances which may fead to its identitica-
tion—the sex aud probable age, the stature, the dearee of
corpulence, the colour of the hair and eyes, and any pecnliar
marks which may exist ou the surface of the body. ‘Those
appearances which serve to denote how loug the rnrty has
been dead, viz : the presence or absence of animal heat, of
cadaveric rigidity, and of putrefaction, awd the extent to
which the Jatter chunge has gone must then be observed.

The condition of the several parts of the body must now be
noted, and any wounds, contusions, or excoriations which
may exist, must be described, and in this description we
must not content ourselves with general phrases, if any certain
measure can be applied. We mast then examiue lhc.ncck.
back, and litabs, to ascertain whether any dislocation or
fracture exists, and we must not hastily assume that the bones
are not displaced or injured brcause the external parts of the
budy bear no traces of contusion ar laceration. We shonld
compress the chest to asvertain whether blood. or any fluid
mixed with air or gas escapes from the mouth or nostrils.
The cavity of the mont! should be inspected ; for suffucation
has been praduced by foreizn bodies introuced mto it. The
anus nhou?d be examined, for po'sons have been introduced
into the body  In new-born eluldren the orbuts. fontanelles.
and nuchee should be inspected. i search of mmute wounds
inflicted by pomted instruments. [n women the breas s~
should be examiued, espevially beneath the deep fold which
they form with the skin of the vhe«t 3 for there 1~ a case on
record in which a woman. found suspemded by the n e+, was
at first thought to hava died of strargulation, bui, on closer
inspection, a minute wound, inttivted by « pointed instiument,
and extending to the heart, was found concealed by the left
breast. )

Thete is one ateat tule to be observed! in conductiug post-
mortem inspections for medico-lexal purposes, and that is to
axamine every cavity of the body. Even when the ciuse o
death is quite obrivus. it is well to obs vve this cautien 5 for
if any paris of the bol?' have been left unexammed, the
objection m y be jnade thut the rause of death mixht nave
been found there, or, atany rete, that some disease may have
been present which would have given a mortal character to
an injury not otherwi-e fatal.

Chaussier has given very minute directions for performing
st-morts 1 examinations for lezral purposes ; but such detail
is quite unnecessary. No one who i3 aware of the important
object of the inspectivn will be likely to pe-form it in a hasty
o sloven y manner ; and provided it be done with care, the
recise order or mode in whic.: the several vaviti saraopened
15 of little importance. All truces of injury, whether -xternal
or internal, must, of coursy, be very inutely aud carefuliy
examined aud described. .

‘Yuless the death be obviously the result of external vio-
Jence, the stomach, with its conlents, should dways be
',.x;f_n:)y removed for examination. Notes of the appearances
should aiways be taken at the ume, and carefully laid by for
future nee, )f.occasion require. Whero the stomach, uterus,

or any other organ show sims of inflamation or injury, they
<hnuld be preserved in aleohal, to meet future conflicting
testimony. or remove doubts,

(10 PE CoNVUINLEDL)
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Riciarn Siaw v, Davio OnmisToy,

Action brought without authority of pluintiff—Staying
proceedings—ditorneys duties tn taking instructions.
fPractice Court.)

Rule calling on R. A., attarney on the record for the plan-
tfil to show canse why all further proceedings should not be
stayed, and the said K. A. be ordered to pay all the defend-
ant’s co-s in this cause, and the costs of the motion, on the
around that this action is wholly proceeded without the
authority of the plaintiff,

Drarer, J.—Nothing can be more positive than the plain-
tifi’s denial that he ever authorized or directed the institution
of this suit, or that he contemplated becoming a plaintiff for
thealleged seduction, by the defendant, of Azunes McKebbon.
And if the facts are correctly stated in his affidavit, the action
could not be maintaivable, for she did not become his servant
until many months alter she became pregnant.

The affidavits. in reply, do not meet this statement with
equal posniveness they rather, in some particulars, confirm
the plaintifl’s statement, that his motive in a-companying
Anne McKebbon 1o the office of Messrs. A, & .. was athere
that she might be advised what course she mizht or could
take uader the cirempstances, than that Le contemplated
institnting an actn to recover damages for any wjury he had
<ustained.  And there 1s not a little in the fRdavitato lead to
he conclusion that Anue MceKebbon herself, and perhaps
others, lovked vpon the snit as mstituted for 1er benefit, and
were on that arcount desirous 1t shonld proceed.  And Mr.
B.% affilavit appears to me rather to lead to the conclusion
that he iunferred the plaintill wished this action brought
becaunse no other person conld sue tor damazes, than that the
platntifi desited any su. b suit to be broagzht.

With regard, th 1efores to the plantff’s authorizing the
~nit, I mastsay I think the affidawvats, cnefutly considered,
fuily tend to the opposite conclusion 5 and I canaot relriin
fiom quoting Lord Tenterden’s Lwguage, gsiven in a note in
1 Chut. General Practi-e, 440:—

« Tt too fiequentiy oceurs that upon a client’s statement a
~ut s precipdately commeneed without first ascertaining the
evidence 5 and suflicient enquiry into the details of proof is
not tnade untat just before the trialy ater mach expense has
- en wenned : il then 1. widl appear that for wam of alde-
quate eviden. e the suit 1s not sustainable.  Thix is grossly
absutd and eulpab e uneglivence.”® In the present case a
proper enquity into “the details of pi1of*? would have pa-
vented this action having been in tituted, and would havp
~ayed all this subsequent trouble and expense.

As it is, however, having arrived at the conclusion on the
affidavits that this action was brought without authority frcm
the pleintiff, the case of Hubbart v. Phillips, 13 M. & W.
702 is an expre-s authority for making this rule absolute ;
and that vase was referred 1o and approved in 1 Exch. J.
The rule, therelore, will be ab-olute.

Wrizht ». Castle, 3 Mer. 12 Per {:d Ch. If plaintift
denies and solicitor asserts autharity to have been given, and
there is nothing but assertion against assertion, the Court

will say that the eohoitor onght to have secured himeelf by
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Aaving an authority i writing, and that not having do e so.
he must abide the consequence of Lis negiect. Bill dis.nissed
on appliratio . of pluintiff—solicitor 10 pay costs.

Wade ». Stanl-y, I Ive & Walk, 674. A bi ! wns dismissed
with costs A person who is mide a co-plain tif witho -t his
authonty or krowledee, is liable for cosis fo the detondaut,
but i~ entitled to be indemuiticd by the solicitor.

Vide 1 Ive & Walk. 457, similar to Wright v Castle.

Doe Davis . Eaton, 3 B. & Ad. 735. Thae ejectmant was
brought un:d v the authori y of a p ywer of att waey parpartine
to be from the lessor of the plaintitl. th-n abroad.
trial was given, andl delanit made. Defendwt’s costs
amounted to £215. Les or of piaiutitl came back, dispwuel
the action, the power of attorney 'eiug a forzery. The

Court, on mbativn of l-ssor of platutift, made altorney pay .

defendunt’s costs. .
Low v. Kellett. 2 Myl. & K. I, only decides that it is not
indispensable the authority should be in writing.

See langnage of Losd Tenterlen, in Owen v. Ocd, 3C. &
B. 349.

Doe Barber v. Roe, 3 Dowl. 496.
Newton v. Matthews, 4 Dowl. 237.
1 Dowl. 632,

3 Bing. W. C. 301.

ConoLLy v. McCanx.

Venue—Practice in chinging —Record, where passed on
change of venue— Wiiver of irregulirity by “defendant
entering on defen-e — Discrep.incy belween rule and motion
papers—Costs of upplication.

[Practide Conrt.]
Ricuarps, J.—In Easter Tern, 138 Vic.. Mr. J. B. Read
obtained a rule callin: on the pl in‘itl to show cause wiy the

Nisi Pruus record, and all subsequent p o-eelivgs tazreto

should not be set aside for i rezu avity, with costs, ou tie

ground that the Nisi Prius 1ecord was not passed at the prin-
cipal office of the Courf, at Toronto; or beciuse the said
record was not passed by uny otficer of the Court other han
the Dep ity Clerk ot the Cruwn for the County of Hastings,
after the venue in the cause had been changed from th sai
eouuty to the United Conuties of Northamberand and Durham .
and on grounds disclosed on uftidavits ti'ed  th - oy atii-
dawit filed by defendint was that of Me. Cockbain, fns
attoin y, who stated that the veuue in the cause was origin-
ally laid in the County of Husings; that the swne was
changed by a Judges orderto th - County ot Northwnber aind
that the nisi prius record was en ered for trial at the las
assizes for Northumber and wd Du hain; that befo e the
cause was t ie, an object on was taken on . part of the
defendant, that the recond had not been passe t by he proper
officer ; that he triat was allowed to p v eed by the learned

Ju.ge, subject to the said obje tion, which was expressly

made by him, Mr. Cockbarn, -ho acted s ¢ unsel tor tue

defendant at the trial. That the order to change the veuu:

was lransmitted by him (vv. C.) 1o his agent it Belleville, m

the Con ty of Hastings. for se.vi e on the pl intitf’s altoruey,

and there to be tile ' in t.¢ otfice of the Dep ty - lerk of tae
rown. and the venae ch nged thersby 3 .« d'that he ver.ly
believes the o iginal veuue, i the pi .intitf’s deciaration, wis
changed according to s id urdes. and that said orde: 18 fied
with the proceedin:s of the cuuse, at Be:leville afoiesuid.

On the last day of Term, Vir Hag ity Q.C.. fo: plaintilf,
shows cause, aud takes the presimivary ovjectiou that the
rule is uot according o .he motion papers fiied. The lutter
is to et aside the verdict, whilst the 1uie is to set asidg the
Risi prius record, and all subsequent proceedings. He fuither
objects, that it does not appear irom the affidavits filed, that

Noti e of

e ——
thi recotd w s 1.0t passed at the proper office or by the proper
officer.  The rue. it 1s true, calls on him to show cause why
the re o J should not be set aside on the ground of irregularity,
but the atlidavit itse'f does not show where the record was
pas-ed, or by what officer. Th:t defendant went into his ful}]
defeoce, and the jury have decided against him: havin
tiken his chance before the jory, he ought not now to be
permitted to apply to =et a-ide the verdict.

It does not appear, from the affidavit filed by-the defend-
aut, that @ rale to change the venue was ever taken out, or
that anything more than a judges order for that purpose wus
handed to the officer. on which he chanaed the venue, in the
declarati 1 and « copy of the o:der served on plaintiff. It
seems to me that this proceeding was irresular.—See Chitty’s
Ar -hbold, 8th edition, p. 1067, & 1 Taylor’s Reports U.C. p.
593. { aminclined to think the propsr course, when the
defendant pbtained « rule tochange the venue on the commion
affid vit, is for him, in additior to having the necessar
alteration made. to cause the papers to be transmitted to the
proper office. In this cuse, however, the plaimiff having in
pa sing his record altered the venue. or adopted the alteration
after 1t was made, having given notice of trial for the assizes
of the county to which the venne was to be changed, may be
considered as having waived the irregularity referred 10,” In
Figs v. Weddehan, 11 L. J. 43, PattersoN, J. observes: It
1s a tule of practire always acted on, that if 4 party appear at
a trial urd make his defen-e, he shall not be allowed after~
wards to come to tie court and say he had no notice of trial,
aud is therefore entitled to another trial. He ought, if he
means to avail himself of such an objection, to stay away
from the trial aitogeth -r,” * * * T certainly intend to adhere
to the rule, that a defendant who goes down to trial, and
takes his chance of success there, is not entitled afterwards to
come to twe Coart to set aside the verdict wuich has been
fouml,ngainst him, upou the ground that he had no notice of
tral.?

In ex-parte Crawshaw v. Bai'ey, 1 Buil Court Cuses, 66.
This was a motion for a certiveari 10 bring up and qua h an
mquisition befure tne Sherilfl 10 assess the value of certain
rands belonuing to Mr. Bailey. which the railway company
required. ‘The parce’s were described in the notice to treat
as Nos. 169 & 171 o the inap of the line deposited, and as
o ored In certadn co ors thereon. 1o the tecept to the shenff
‘0 -um now the jury, the panels cluime«rwere described as
Nox. 164, 185, aad 181, Tuis diser:puncy was made a "roun&
»f objection on behl, of +iv. Batley, but was over uled” The
ridd proceede t: M. Baile y's coansei does not with {raw, but
con-lne ed the eise as usuat, aud the jury a ses ed the dam-
aes. —WiguTMan. J observed: i Bailey appeared before
the Sherid. and 100k his chaoce of cetting a verdict which
would suit hin. * * He was in the same situation as a
defe it wao havi g received o notice of trial, appears
a d o otests, bt everthele s goes o . ©i he had @ot such a
ver it as he tiked, he would no have appicd to the Court,
aud the co upany coidd n t: he wulved the obje. tion by pro-
ceeding, und hie camiot now compiain.

It may b+ contended that in cases whe & there were § 1e-
rularities 1w writs of trial, Ithongh the defe dunts have
app ared at the trial. and after ma ing ubje tio s gone into
thei delence, y t the Court- iave set aside the verdict.
van. of thess objectio 1« have urisen | ke somne of the vases
referred to 1 «ur own Courts, whe o alterati ns or amend-
meits of the r cord or wri s of trial-huve e n made without
proper authority, or not w due form. Lt ink, howey r the
e ination of the . ourts now is o overra e these objec’liuns
(where they wre considered us irregularitie-) in those cuses
whe.e the vefeudants have appeared, aud had the fui] bepefit
of their detence.

In the case before us, the defendant appears to have. gone
fully into his defence, and the jury found against him, we

#
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are to presume, rightly I think, the objection he urges to the
passing of the record an irregnlarity, and one which he ought
not to complain of. The papers remained in the office of the
Deputy Clerk of the Crown and Pleas, at Belleville: if the
defendant had caused them to be traunsmitted to the proper
office, as I think would be the proper courze to pursne on a
change of venue. the 1rregalarity he compiains of woull not
have taken place.

With the papers remaining at Belleville, the Record counld
not have been passed in auy other ofice for want of them.
The Deputy Clerk of the Crown there certainly has power to

ass Records ; and whilst the papers remained in his custody

e was the only person who could pass the record. T th re-
fore come to the conclusion that the proceeding complained of
is an iregularity, The defendant himseit appeurs to have
been guiity of an irregularity in reference to the chanygs of
venue ; and having appeared at the trial and enteged into a
full defence, I think he must be consilered as having waived
his right now to come in and take the objection urged.

Had the plaintiff given notice, and taken his record down
for trial at the assizes for the County of Hastings, I think his
proceedings would have been regutar: and having so far re-
cognized the change of venue as to take his case down for
trial at the assizes for Northumberland and Durham, [ think

assing his record with the Deputy Clerk of the Crown for

astings was itregular; and as that mduced the defendant’s
motion, [ think in discharging this rule I'should do so without
costs.

Rule discharged withount costs.

MaRrcanrkT RuNNING, ADMINISTRATRIX, &c., ». Jons Kipp.
C.P.
Costs—Certificate for—Query if title to lands in question.
{In Chambers.]
Trespass—2 Counts.
Declaration.

1st—For seizing goods in lifetime of intestate, and detaining
same.

2nd—Similar, alleging a conversion.

Pleas :

1st—Not guilty to the whole.

2nd to Ist count ; 3rd to 2nd.—Special justification, alleging
that the intestate occupied aud enjo ed a ferm of defendant,
being front part of 17 1a 7th con., andsdowne, as tenant ot

detendant under a demise thereof, under yearly reant of £2
10s., payable Feb. st in each year.

On February 1st, 1852, £7 10s. was due for rent. Defendant
distrained goods, then beiug subject to sich distress as and
for distress for said rent, and so Justifics the detention under
first count till rent paid. And so as to the 2nd.

Replication.

To 1st plea—Similiter.

To 2nd and 3rd.—That said intestate did not before said
time when, &c., hold, occupy or enjoy said close, in which,
&c., as tenant thereof to defen.ant, under supposed demise
in said pleas mentioned, modo et formd, &c. Concluding to
the contrary.

At trial, alleged trespass was proved, and a demise; but
varying from the plea in the description of the eclose—being
the rear instead of the front part of the above-mentioned lot.
A verdict was given for plamntiff for £12 10s. damages. A
certificate for costs was moved for and opposed. The learned
Judge reserved the question.

Freeland, in Chambers, applied for certificate, and con-
sended that the caae was a proper one in which to certify,

and that plaintiff was at all events entitled to full costs on the
record.

Hagerty, Q.C., showed cause.

Macaviey, C.J., C.P.—I am not di~posed to certify for
costs, uuder the eirennstances of this case, as they appeared
in evidenc +; nor am I prepared to order costs, as of right, on
the crount that it appears on the face of the record that the
ttle to land was brought in question. I am disposed to think
the plea and replication do not necessarily bring up title to
land iu guestion ; but on that point [ leave the plaintiff to
apply to full Court, if so advised.

13 & 14 Vic. c. 52 5. 1. Extended jurisdiction of Co. Court
1o < Ali matiers of tort relating to personal chatte's, where the
dainages <hall not exeeed £30, and where the title to land
shali not be brought in guestion.

9 & 10 Vic. e. 95, s. 58, in which fitle, &ec., shall be in
question; 2 Y. & J. 544, Wright v. Peggin; 3 M. & W, 288,
Parnell . Young ; tb. 458, Pugh ». Roberts; 3 C. B. 243; 7
C. B.814;17Q B.440; D. C. Act, 13 & 14 Vic. c. 53, 5. 23 ;.
14%7& 15 Vic.c. 64,8.5; 4 W. IV.c. 7,8. T;and 1 & 2 Geo.
Iv.

Crort v. THE TowN CouNciL oF PETERBOROUGH.
Municipal Corporation.

The defendants, a municipal corporation, having passed a resolution to authorize
the raising aud levelling of a street within their jurixdiction, which was
accordiigly done, and plaintuff’s premises overtlowed thereby,

The plaintiff having Leen nonsunited nn the ground that the defendants were
authorised by statute to do what they had dgoue, the Courn set aside the non-
suit and granted a new trial. in orderto ascertain whether in fact the work
done constitnted a repair of the street within the stat .te, or exceeded such a
repair, tothe wjury of the plaintifi*s house and land.

McLeax, J., dissentiente. (6 U, C. C. P. Rep. 35.}

This 18 an action on the case againat the defendants for
wrongtully raising the street and side-walk, on which plain-
tift’s hause nnd shop abutted, several feet higuer than it was
before ; by means whereof his said house was overflowed with
walter, to the damaye of his business, health, &e.~

Pleus.—First, Nat guilty by statute. Second, Not guilty
of rawmiug the street, &c., by statute. Third, Not guilty of
raising the side-walk, by statate. Fourth, Plainuff not pos-
sessed. Fifth, As 1o raising the stree:, a special justification
that d-fendan's were a municipal corporation and autherized
so0 1o o, 1he street being within their jurisdiction, and being
belo & the proper level opposite plaiotifi’s house, whereupon
it became de'endants? duty to raise i, and they did so. ]
plea alleges that the defendants caused it to be done, not
saying that a by-law was passed for the parpose.

Replications.—Similiter 1o first, second, third, and fonrth
pleas. To sixta plea—De injurié ; that defendants, ot thewr
own wrong, and without the cause alleged, committed the
grievances, &ec.

1t was urged at the trial, bafore McELean, J., at the last
Peterborough assizes, that ghe defendunis had caused the
street to be raised, being within thewr jurisdiction, but that
the work was only a1thoiized by a resolution of the municipal
council of the town, and not by a by-lav under the real of
the corpuration ; wherefore the act was illegal, and defendants
liable as wrong-doers throngh their ageuts and workmen.

The Jearned judge nonsuited the plaintitf, with leave to
move, &e.

In the following term (Trinity Term, 1854), Weller, for
plaint:ff, obtained a rule on the defendauts to shew cause
why such nonsuit should not be set aside,—referring te Pro.
Stat. 12 Vie. ch. 81, sec. 81, No. 10, and sces. 60, 190, 192,
195 ; Brown v. The Manicipal Council of Sarnia, 11 U.C.Q.
B.R. 86; S. C. 1ib. 215; Svtton v. Clarke, 6 Taunt. 29,
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Crooks, A., shewed cause during the same term, and
referred 1o the peculiar terms of the declaration, and con-
tended the defendants had no authority in the preinises
without acting through the medinm of a by-law—12 Vic. ch.
81, sec. 192; Kerby v. The Grand River Navigation Co., 11
U. C. Q. B. R. 331 ; Young v. The Grand River Navigation
Ca., 12 U. C. Q. B, R. 75; 16 Ju. 6 ; Grant on Cor., sec. 78.
Morcover, that defendants conld not by made linble without
a byelaw; and if no by-law, that the remedy should be
agaimst the persons who did that which caused injury to

%‘aiulill’s close—14 & 15 Vie. ch. 109; 16 Vie. ch. 181, sec.

3. That being treated as wrong-doers in this action, the
defendants might justify the act as clearly within their legis-
{ative jurisdiction {xy means of a by-law, and cansequently
within their executive powers when proseeuted for an act
they were clearly empowered to direct,

Weller, in reply, contended—Furst, ‘That the defendants
were liable, because they directed the road 1o be rused with-
out doing so through the medium of a by-law, aganst which,
if passed, plmmiifmight have reinonstrated, or appealed, or
become entitled to compensation. Sccond’, Not only did
defendants et without any by-law, but employed servauts
ar agents, who did the work negligently, to plaintifl®s dam-
age, as ke was prepared to have proved, had he not been
nonsuited,  That the powers entrusted 10 defendants should
be strictly pursied, and power to pass by-laws for certain
specified” parposes did not authorize such purposes to be
accomplished without by-laws—22 Eng. Rep. 198. That
defendants had no independent or incidental power to raise
the street ; only power to pass by-laws for that, among other
enumerated purposes—iBown v. The Municipal Couneil of
Sarnia, 11 U. C. Q. B. R, 215; and that the street could not,
by defendants or their servants, be raised as it was to plain-
titDs serious damnage, without a by-law at least to sanction
it—Sutton v Cl.rhe, 6 ‘launt. 29; Leader v. Moxton, 3
Wil. 461 ; The Governor, &c., of the Cast-plate Manufac-
turers v. Meredith, 4 °I'. R. 794; Allen v. Hayward, 7Q. B.
960 ; Pro. Stat. 12 Vic. ch. 81, sec. 195, e also submitted
that what had been done was equivalent to a change of the
old road, under the statute entitling plaintiff to compensation
’which he could not enferce or obtain ia the ubsence of a by-
aw.

Macavuray, C. J.—By the statute 12 Vie. ch. 81, scc. 190,
all pawers, duties or liabilities, vested in or belonging to the
magistrales in quarter sessions, voith respect to any particulac
TO@:y
in the municipal corporation of the county, &c., subject alv ays
to the provisions of that act as to the mode and manner of
exercising, performing, and meetmg such powers, duties,
and liabilities, and all rules and regulativns made and divec-
tions given by such municipal corporation in thie premises,
shall hiave the like force and effect, &ec., as those which the
magistrates had previously the power of making, &ec.

By sec. 61 certain towns, including Peterborough, were
incorporated with the same corporate powers as the inhabit-
ants of villages incorporated, to be exercised Ly, through,
and in the name of the town council of such town, &c. Sec.
67 sasys the same powers, duties, and liabilities. Section 71,
No. 5, authorizes by-laws to assess proprietors of real pro-
perty in the town to defray the expense ot makiag or repairing
any flagging, posts, or pavements in any pubhc street oppo-
site or near such property, &c. ; No. 7, tor borrowing money
necessary for the execution of any town work; No. 9, or
generally. Section 60, No. 1, enacted that the municipality
of each village should, moreover, have power and :\mtmrily
to make by-laws for the opening, constructing, making,
levelling, raising, lowering, repairing, improving any new
or oxisting hizhway, road, street, side-walk, &e., within the
jurisdiction of the village corporation, aud for the stopping
up, putting down, widening, aliering, changing or diverting,
any such highway, road, street, &c., subject to the provisions
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&c., at the time that act came into force, were vested pe

added theroto ; then follow various other specific objects from
No. 2to No. 24, Sections 191, 192, rnd 195, contain further
provisions on the subject, Section 177 provides for levying
necessary funds for municipal purposes.

Previous acts relating to this subjuct are—1 Geo. 1V, ch.
9, secs, 6 & 9; 1 Vie. ch. 21, sec. 203 4 and § Vie, ch, 10,
sees. 45 & 51.° Subsequent ucts are—14 & 15 Vie. ch. 109;
amd 13 & 11 Vic. ch. 15.

‘The objection i4, that the delendants have wrongfully raised
the sticet and side-walk iu {ront of the plaintfi®s house and
premises, to s prejudice amd i:.jmf', without a by-law
authorizing or directing st. But the pleadings do not put in
issue whether the defendants caused it to be done by a by
law or not. The declaration charges the defendants with
having wrongfully raised the street or side-walk on which
his honse and shop abutted several feel higher than 1t was
before, by meaas whereof his house, &e., were overflowed
with water, to the damage of his business, health, &e.

The pleas deny the wrongful act alleged—that ix, the
raising of the street, to the plantil’s injury, &e.—Bell v,
Howard (7 C. B. 201), ‘Torrence v. Gibbins (5 Q B. 297.)
They also deny =0 raising either the street or sule-walk in
fuct; and the sixth vlea alleges the street was within their
jurisdiction, and below the proper level apposite the plaintiff®s
house 3 wherefore it beeame their duty to ruise it. and they
did <o, The veplication to the fitth plea is, that the defend-
ants, of their own wrong, and without the ciuse alleged,
committed the giievances on which issue is taken,

The cause or natter of excuse alleged—Barnes v. Hunt
(11 Last 455)—is, that the street being within their jurisdic-
tion and below the proper level, and it being their duty to
raise it, they did raise it—Rex. v. Holland (5 T. R. 619),
Farr v. Hollis (9 B. & C. 331), Cane v. Chapman (5 A. & L.
617,) Seymour v. Maddox (16 Q. B. 328.)

The material points are thercfore~—First, whether the strect
was within the defendants? jurisdiction ; and if so, second,
whether it was below the proper level ; if so then, thicd, was
it as a convequence their duty to raise it ?

‘They (o not plead that, being empowered to mako by-laws
for making streets, &e., they made such a by-law on the
oceasion in gquestion ; but being charged as wrong-doers, they
justify the act withont relying upon nn{ by-law. If the de-
fendants cannot in cases of this kind plead the general issue
f statute, and give the special matter n evidence under
st—and it has not yet baen decided thut they can—the plain-
tifl would have been entitled to a verdict on the first issue,
upon proving the wrongful acts alleged 3 he would be entitled
to a verdict on the second and third issueson proving that the
defendants did raise the st:cet and stde-walk asalleged, facta
admitted at the trial; an a verdiet on the fourth issue if
possessed, &c., which fact was also admitted.  The plintft
was therefore nonsuited, becanse it was assumed that, how-
ever injurious 1o the plaintifl in the manner and form alleged,
the detendants were justified in doing what had Desn gmm
withaut any previous by-law to authorize i, Unless open to
investigation under the general 1ssue, [ eannot say I think
that fact in issue. The defence rested under the last plea,
which does not allege or rely upon @ by-law.

It appears to me the nonsuit shonld bs setaside. because
the plaintiil would be entitled to « veidict on the four first
issues, if he proved his case primd Sucie ; and hat the bur-
then of proof wis on the defendants, as to the facts in 1ssvo
under the fifth pleq, which do net scem to have been admitted
or proved.

As to the question that has been a gued, it may be material
to consider it with a view to atother trial or amended plead-
ings.

In addition to the powers conferred upon the defendants
by the 12 Vie. ch, 81; the 13 & 14 Vie, ch. 15 enacted
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that the right to use as public highways all roads, streets,
aml public lughways within the limits of any incorporated
town, &c. (subject to the exception therein made) rhould
bo vested mn the muamespal corporation of such town;
and such roads, ~treets, and hizhways shou-d be maintained
and kept in proper repair so long as they should temain open
as such, by and at the cost of such corporation ; and if such
corporatio* shonld fail to kecp the same in repair. such
default should be a misdemeanor, punishable by fine, &ec. ;
and such corporation should be al-o civilly 1espousible for all
damages sustamed by any person by 1eason of such default,
&c. Being thus the duty of the detedants to maintamn and
repair the public streets placed uader their charge—and it is
not suggested that tne sticet in question is not one of them—
they may perform such duties without u by-law to authorise,
it being a duty obugatory upon them by the statute. at the
peril of an mdictinent or & cavil action for the culpable neglect
of such duty. “The by-laws are 1n many instances essentially
necessary to justify or to render unpir:tive that which was
not so before, or to provide for raising the neeessary funds,
or 0 specify and define what was to be dune, or for some
purposes beyond the mere mamtenance and repair of the
streets, &c., and that by-laws are prudeat even when not
absolutely necessary, I think there can be no doubt.

It i3 not contended that the defendauts might not have
authorized the rai~ing of this »ireet 1o the extent that has been
done throngh the wedinm of a by-law. It is contended,
however, that. having done, or caused to be doae, without
a by-law, that which has operated as a naisance to the plam-
ufl s premises. the defendants are responsible for the act aad
its consequences ; and that it the wark was not legally author-
ized upon common law principles. or by e statutes, irres-
pective of any by-law. or of the clauses empowering and
authorizing them to make by-laws, they cunot justify that
which caused the injuries 1o the plahuuffy and of which he
complains, in the absence of 2 by-law.

The defendants contend timt the action is not for doing
what was done without u by-law, but for doing it at all,
which is charged to have been wrongfully ; and thut if charse-
able as wrong-doers, tieagh not directed by them threagh
by-law or under seal, they may (confessing the wet) justity it
as being witlun the scupe of their corpurate powers and juris-
diction, without proviny that such powers were exercised
under seal or through a hy-law—12 Vie. ch. 81, sec, 19S;
Arnold v. The Mayor, &c.. of Poole (4 M. & G. §61). That
they may shew 1t was their incumbent duty to do it or if
not, and only within their di-cretion m arder to improve the
street, that they may shew nothing more done than a by-law
might have directed and authorized ; and that therefore they
are not amenable as tort-teazers.  That ihey caunol be made
liable to an action ¢f this kind nat tor exceeding the ir powers,
but merely for wformally exercising thar authority in the
premises.

The general rale is stated to be, that corporations act and
epeak only through their seal—Ba. aAb. Corporations E;
Mayor of Thetford’s Case (1 Salk. 182, 8. C. 3 Salk. 103),
Dunston v. Impertal Gas Co. (3 B. & Ad. 125), Reid v. Leshe
(12 Q. B. 938), Jackson v. Taylor (5 Ex. R 442), McLean
v. Waters (8 C. B. 669), Arnola v. The Mayor, &c¢., of Poo ¢
(4 M. & G. 860-1)—which explains pethaps why by-laws
are 1n relation to the subject matter mentioned in the 12 Vie.
ch. 81, sec. 66, No. 1, and requited 10 be sealed by sec. 198.
But it is now well settled that corporations may be indicted or
subjected to civil actions of trespass, or on the case for toris
of various kinds arising from mistcazance or nonfeazance—
Hom v. Ivy (1 Vent, 47,) Yurborough v, The Governor, &c.,
of the Bank of England (16 East. 6j. Smith v. The Birming-
ham, &c., Gas Light Co. (1 A. & E. 526), Aaund v. The
Monmouthshire Canal Co. (4 M. & G. 452), Rezina v. The
Hirmingham and Gloucester Railway Co. (3 Q. B. 223), Reg.

Rajlway Co. (9 Q. B. 315), Regina v. The Town Couvnci} of
Lichfieki (10 Q. B. 531-747), Farreli v. The Town Council
of London (12 U. C. Q. B. R. 343) ;—and I doubt not corpor-
ations may become liable as turt-feazers for thiugs done by
therr directions without by-laws, for which they would not
have been so liable had such things been previously author-
1zed thereby 5 and that they might meur such liability even
for acts dwne i pursnance of a by-law where their pswers
and urisdiction weie therein exceeded, and injury and
damaze wflicted under 1t (@). At the same time [ al<o think
tisat cases may exist in which although a Ly-law would have
been judicious and prudent, and the more regulas course, the
act may be justitied without it.  But, whie 1 feel the force
of the argzument, that authrity to mihe by-laws for specified
purposes impliedly confers authority to do what by-laws may
be passed to accumplish, stil T do not think that the mere
power to make by-iaws does necessari ¥ confer by implication
equal powers 1o act withont them, as many of the provisions
contained in the 12 Vie, ch. 81, scc. 60, sub-sees. Nos. 1 to
19 illustrate. It st therefore depend vpon circumstances.

My present napression is, that is the facts in this case
shiew that it becamny the defendant’s davy, unde the 13 & 14
Vie ch. 13, to mise the strect, they would be justified 5 but
that in the absence ol a by-law they must rely upon the
powers possessed by them expr ssly or incideatally. irrespec-
tive of 1the 12 Vic. ch. 81, scc. 60, No. 13 and that for any
excess or nexiigence in the excewtion of the work producing
consequentsal sty and damage to the plainiiff, they woukl
te hable 3 anthough it a by-law had been made, iegal in its
provisions, they wonkd not be liable for excesses or neglect
i its exeention. or for consequences prejudicial to the plain-
tff. for which they would not have been liable if expressly
authorized by the statute without any special by-law to do
what the by-law dirceted to be done.

1 ihe absenceof a bv-law divecting and defining the work,
1 consider ihe defendams responsible, in the first place, to
the same extent as comissioners of highways acting under
and exccuting duttes and powers assigned tothem by statute,
according to the decisions in Engiand 3 and, in the second
place, for neglect or misconduct in their workmen, or for
nal constriction of the work, causing dam: ge to the plaintiff,
tor wluch such conumissioners might not be liable. 1a the
event of & I -law bemg mmade, 1 look wpon the Jdefendants as
hiable onty so ar s the by-las iiself may be illegal on the
tice of 1ty or in what 1t directed to be done, but not for ex-
cesses, or for nisconduct in its execution exceeding its pro-
visions, atd not contemplated or reguired thereby. Their
respensibility would be limited to the by-law, and not be
eatended 10 its eaecation under contracts duly made in con-
tormaty therewsth, howeveran addition. responsibility might
anseat the by-law was exceuted by the immediate officers
and servatis ot the cmporation, and the work was negligently
aud caselesshy mismanaged by them m its perfurmance ().
If in executing the wotks by the de‘endants through con-
tractors, or by officers and servants of the corporation, ex-
cosses were commmilted, or the jurisdiction and powers
exceeded 1o an extent such as rendered the defendants iable
in such cases as Leader v. Moxon (3 Will. 461, 8. C. 2 W,
B. $:24), and the remarks of Gilbs, C. J., ia reference thereto
121 Satton v. Clatke (6 Taunt. 43, 8. C. 1 Mar. 429), Weld
v. Gas Light Co. (1 Staik, 189), Roberts v. Reed (16 East,
216), Jones v. Bird (5 B. & A. 837, 5. C. 1 D. & R. 497),
Wilks v. The Hungerford Market Co. (2 Bing. N. S. 281),
Brown v. Municipal Council of Sarnia (11 U. C. Q. 8. R. 8§7;,
Farrell v. The Town Council of London (12 U. C. Q. B. R.
343), Brown v. Clcgg (16 Q. B. 682), Ellis v. The dSheffield
Gas Co. (13 Jur. 146, 22 Eng. Rep. 198), I think the defend-
ants would be Jiable in like circumstances. My difiiculty is,

{a) See 12 Vic. ch. Bl. re=. 155, 14 Vic. ¢l 109, 2cc 35, sched, A. No, 23
221.J. C. I*. 61, 16 ling. Rep. 432: 12 C, 1. 567, 18 Jur 146, 22 Loy, Hep.

= Y ) - < a8
v. Scott 3 Q. B. 513), Rega v. The Great Notth of Ingland ; ', scc 321, 3. €. . 5. .61; 18 Hog. Rep. 442; 12U, C, Q. Bl R 382,
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whether the facts may bring the case within such decisions
as The Governor & Co. of the Plate Glass Manufactarers v.
Meredith (4 T. R. 794), Sutton v. Clarke (6 Taunt. 29, S. C.
1 Mar. 429), Bouliton v. Crowther {2 B. & C. 703, 8. C. 4 D,
& R. 195], The Grocers’ Co. v. Doaue {3 Bing. N. 8. 34},
Rex. v. The Bristol Dock Co. [12 Hast, 428], Boyficld v.
Porter [13 East, 2001, Kerby v. The Grand River Navigation
Co. (11 U. C. Q. B. R. 334], Young v. The Grand River
Navigation Co. [12 U. C. Q. B. R. 73]}, Matthews . West
London Water Works Co. [3 Camp. 403]. doubted in Peters
v. Clarsou (16 Jur. 65, 8. C. 2L L. J. C. P. 52, 8 Jur. 648, 7
M. & G. 548, 8 Eng. Rep. 479], in which, although the
plaintiffs were injuriously aflected and damnified by the
works, there was no excess of authority, nor any culpable
neglect in the execution thereof, nor any wilful, unnecessary,
malicious, or oppressive abuse of the powers intrusted to
those sought to be charged and made responsible in civil
actions.

In the case lastly referred to, the defendants were by law
wuthorized to do wl);at they did in the bond fide execution of
public duties, and therefore not responsible for unforeseen
consequences injurious to private individuals. Upon the
same principle it would seem to follow in the present case
that so long as what the defendants did by their agents or
servants was within the scope of their powers and duties
under the statute or common Jaw, withoutany special by-law
on the subject, Ithink they would be in the like eircumstances
as the public functionaries in England, empowered to perform

similar duties, and who were held exempt from actions of
this kind. .

The more immediate question at present is, whether the
defendants incur liability when they exceed the powers so
conferred or incidentally derived from those sources, but do
not exceed what it 1s within their legislative jurisdiction to
have authorized by a by-law ; in short, whether it was within
their authority to do what this declaration charges without a
by-law to sanction it,—the declaration charging them with
having wiongfully raised the street and side-walk, to the

laiatifi*s iejury, not alleging negligence wilful orinadveitent,

ut complaining of the works in fofo as wrongful, &c. Re-
duced to that peint, I should think the declaration displayed
a sufficient primd facte cause of action ; but [am not prepared
to say whether, in the absence of a by-law, the facts would
sustain the allegation of wrongtulness or not. Much may
depend upon the state of the street and the nature of the
repairs. It is not suggested that it caused a public ruisance,
or that 1t was not a decided improvement of the street as a
highway and beneficial to the public ; and if so, it is manifest
that the plaintiff has legal difficulties to contend with in
establishing that the work was nevertheless wrongful gene-
rally, or wrongful towards him personally as a private nuisance
to his property.

In the argument the principal stress was laid upon the
want of a by-law as sustaining the charge of wrongfulness,
as if that omission necessarily placed the defendants in the
position of wrong-doers if the plaintiff proved the work in-
Jurious in_its consequences to his house or lands. I do not
think such an inference follows as of course, but that it must
depend upon circumstances; for I am satisfied that, irrespec-
live of any special by-law, the defendants may justify many
things in relation to the maintenance and repair of the streets

maers volunteers could not do—Lord Lonsdale v. Nelson
etal. [3 D. & R. 556].

I think the question must be, not whether it might have
been authorized or legalized by a by-law, but whether it is
illegal, or can be_justified without one; and in considering
such a question I do nat think the power to sanction and
direct improvements of the kind, when they infriuge upon
private .rigglts through by-laws legally made, confers by im-
plication the powe: to make them without by-laws—Hopkins

e ————
v. The Mayor of Swansea [4 M. & W. 6331, Gosling v. Veley
[7Q. B. 451]. The plaintif might remonstrate against 2
by-law while in course o being passed, or he might appeal
against it if illegal in its provisions: at all events, acting
without it is not executing the powers imparted by the legis-
lature in conformity with the forms and observances required.
if then the acts complained of are justifiable irrespective of
the 12 Vic. ch. 81, sec. 60, No. 1, the defence is open to the
defendants under the fifth plea ; if they are not, I do not think
a justitication can be sustained under that clause ; for it only
authorizes the making ofby-laws for certain specified purposes,
and does not confer the power to do the thing it so authorizes
without them.

I am at present disposed to think it within the general and
incidental powers of the defendants to maintain and repair
and to improve the public streets of the town placed under
their charge ; and, in doing so, to raise or lower them, as may
be found necessary, judicious, or convenient for the public
use, not exceeding what is reasonably requisite and proper,
and doing no unnecessary injury to the property of others, but
using due care and precaution to avoid injury to the same.
But if ‘the work cannot be justified on such grounds, then, in
the absence of any by-law, I think the defendants would be
responsible to the injured parties. -

I am not prepared to lay down any general rule touching
the line of separation in matters of this kind, between cases
in which a by-law may or may not be necessary. In my
present impressions, cases of eithet kind may arise, aceording
to the circumstances. Whatever is cast upon the defendants
as executive duties, under the statutes, in relation to the
maintenance or repair of the roads, or whatever is fairly
included in those terms, they may do without a by-law : when
not so, and it is only within their discretion in the exercise
of their legislative powers, it would be otherwise. In the
present case it may form a question to be decided by a jury
when the facts are ascertained. :

It 15 stated that the defendants directed the work in ques-
tion by a resolution of the runicipal council, but not sealed :
if 80, it would, I suppose, constitute an informal or imperfect
by-law ; and there is force in the argumeunt that the statute
12 Vic. ch. 81, sec. 198 requires by-laws to be authenticated
by the seal of the corporation, to confirm the act and for the
purpose of iegal proof, without their being eutirely void to all
intents and purposes if not so sealed and signed, &e. 1 sup-
pose, however, that the seal would be deemed essential to the
validity of a by-law when the occasion necessarily reguires a
by-law to be made. The safe and prudent course isfor the
municipality to act through by-laws whenever practicable,
and not to rely upon general or incidental powers under
circumstances in which the power to proceed thereby is
expressly given, and when the omission to do so may lead to
actions of the present kind.

I will merely add that, from what was =aid and took place
at Nisi Prius, I am much disposed to think the acts complained
of will be found justifiable without a specific by-law made in
due torm, but not so clearly as to feel justified in upholding
the nonsuit. I should desire to learu the facts before | express
a distinct opinion on the subject.

McLeax, J.—1I am still of opinion that the plaintiff cannot
maintain this action, and that the nonsuit was right. When
it was admitted, as 1t was upon the trial, that the street had
been raised by the defendants in discharge of a public duty
—a duty which by law they alone were authorized to perform
—then, in my judgment the mode by which they had proceeded
became wholly immaterial ; nothing was done but what the
law authorized and duty required the defeudants to do, and
whether that was done under the sanction of a by-law regula-
ting statute labour, or by contract entered into with an indi-
vidual sanctioned by a resolution of the eouncil, the act was
equally justifiable. ~ The plaintiff appears to 1est his right to
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recover on an alleged fact that though the street was raised
under thu sanction of the defendants acting in their corporato
capacity in behalf of the publie, yet as 1t was not done in

ursuance of any by-law, that it was therefore illegal. Now

do not admit the correctnuess of this conclusion, and I am
unable to see that the only made of proceeding 1o be adopted
in such cases must necessarily be by by-law. I can imagine
that where statute labour 1s to be applied to a particular piece
of road, or where some provision is necessary to regulate the
time and mansner of doing statute labour, a by-law may be
essential ; but I can see nothing to preveat any town council
from carryiig out any improvement on any highway or sticet
within its jurisdiction by contract with any individual who
may agree to make it. [t is quite competent for a council to
get plans and estim:ites of auy mntended improvements includ-
ing the raising or levellng of particular streets, and, when
such are obtainable, t give out centracts for dving the work
according to such plaus and estimates. A by-luw in such
a case would be superfluous and unnecessary, and cannot
therefore be considered essential in Jaw. 1t 1s tiwe that under
tho 61st section 12 Vic., ch. 81, the inhabitants of the town
of Peterborough and the towns similarly situated are severally
declared to be a2 body corporate, with the same corporate
powers as the inhabitants of villages incorporated under that
act, except in g0 far as such powers :may be by that act
increased, lessened, or modified: and when the corporate
powers conferred on villages are 1eferred to, we find that they
are authorized to make by-laws for the ol)cning,conshuctiug,
making, levelling, pitching, raising, lowerinyg, repairing,
planting, improving, preserving and maintaining any new or
existing highiway, strect, square, sidewalk or other commu-
nication within the jurisdiction of the corpo:ation. ‘Then, by
the 5%h seclion it1s declared that the municipality of every
village shall have all such powers, duties and labilities within
such village, as the municipality of any township shall have
in respect of such township. It becomes necessary then to
rofer back to the 2nd section of the uct,in which the corporate
powers of townships are defined, and there we find among
other things, that the township municipalities have the pow er
of ¢ making and enteing mto such contracts as may be
pecessary for the exe:cise of their corporate functions.”
Will it be said that a by-law is in all cases necessary befin
a contract can be entered into? I think it is net s0; but Lt
whenever the council dectde upon a particular piece of work
and the manner in which it is to be done, and the piice to be
waid for it, they may by a mere resolution direct & coutract to
{tc entered into uuder the seal of the corporation, and such
coniract will be binding and valid in law, quite as much as if
the formality of passing a by-law uader the corporate seal had
been previously gone ﬁnrougl:. If then « formal by-law isnot
in all cases necessary to enable a corporation to pioceed with
works under their control, I vannot see that the want of such
a by-law can make such corporation liable for doing what they
may do wiathout it. It certatnly does seem to me that it woulil
be rather absurd to hold that an act lawful in itself shall be
deemed unlawful because done without all the forsmalities
which some might deem necessary bat which common sense
would pronounce to be superfluous. .

The cases which were cited by the counsel for the plaintiff
on the argnent (21 Eng. Rep. 198, 6 ‘Taun. 29, 7 Q. B. 960,
4 1. R. 794) do not scem to me to lelp him in any respect 3
they only shew that where thete 1s 2 contract to do an unlaw-
Jul act the employer is liable for any injury arising from the
act. The actin 1enis case was not unlawlul, for it was a duty
thrown by law on the defeudants, which they were bound 10
discharge.

The case recently decided in this courtas tothe right of the
Corporation of the city of Turonto 1o construct a sewer, by
which ai:other corporate body, the City Water Works Company
was injuted, seems to me to0 be decidedly in pointin this case,
ugd in fact to govern the degision ; in that case the mode ol
d&ing e act was not questioued, but the 7ight to do it ; and

in the case of Brown v. The Township Municipality of Sarnia,
it was held that the deferdants need not shew that they pro-
ceeded to do by by-law what the law authorized them to do,
and several cases iu our own courts establish that where
patties have authority by law to o specific acts they cannot
be held tesponsible for_any injury arising from the purforn-
ance of such aets.  The plamufl’s declaration alleges the
raising of the street to bo wrongful on the part of the defend-
ams, but being sanctioned by law it must be regarded as
rightful.

On these grounds, therefore, I am of opinion that the rule
nisi in this case must be discharged with costs.

Ricuarps, J.—1 concur in the judgment of the learned
Chief Justice that the nonsuit should be set aside, and a new
triul had between the parties.

1 am also very much disposed to go the length ke Jdoes as
to the necessity of a by-law to justify the acts referred to by
him, even wheie the lesislature has authorized the munici-
pality to make by-laws tor these purposes by 12 Vie., ch. 81,
awd other acts.

As, however, it is not absolutely necessary in this case that
any decision on the point should be given, [ iefrain frem
expressing a decided opinion. In other respects I coneur in
the judament of the Chief Justice.

Per Cur.—Rule absolute.

eomm—as g

—E——————TT

TO CcotnuEesSPpOUDCEULT S.

C. M.~Your quecstion 13 one of general Law. and therefore not properly ot
the class {0 which answers nre given m this Juurnal.  However, we woulid
direct your attention to an article which appeared i the last number and e
case reported at puge 223, vol. 1. ‘Fhe poin is a dillicult one : we can only
say it would be safer for the SheniTto seize, under the curcunstanees put, and
11 pasaible to have the question detersted on an Interpleader proceeding. R
1= prolable the difficulty will Le got over by an uct of the present acssion.

A Law StepeNt.—Some of the alinsions 1 your letter arc rather unhappy,
and we must declitte inscrting it. - Your proposal, huwever, 1o establish a Cluh
- for putting cases and diepmmg points? 15 a good one: a Socicty of thiskind
and composed of Law Stadents cxists m‘Toronto : we would advise you to pro-
cure u copy of 113 Rules.

C. A==Many thanks for molter sent: we would be glad at any time to
teceve more—please condense as much as possible.  The A B case we would
be glaad tohave 1 Lris S repost of. but have you examuned Wood 18, Would (3,Q. B,
397): 1t hears oit the pomt=was the muey *set axide and marked as the pro-
paty? of A?

H.—You nillsec that althoughwe take higher greund there is no differ-
etice i pranaple. ‘The sulject comes m & more forcible shape as presented.
Your matter has besn devwi from a1t more than ane mstance,  FTouching the
waork spoken ofl a reference 10 cases would be indispensable.  We have twe
offers wow.  The mnaiter just reccived will as a ication in our
uext.  Qur best thanks arc yours,

€. R.~—\Wen<sume your noteaz intended for publication, and the forms it
refers 10 we will endeavor vo supply. “The delicate mauer before refetred o,
you will have scen was sot left mitouched.

8 J.==Youare right; it has been Iaid down as the duty of a Grand Jury 4 jf
they believe o prisaner morally gusltys to find a Bitl and gIvG the Courtan op.
porunily of decidimg the pomt as tofegal gult. Sec C. C. C. vol. 5, page 229.

R. B.~\We willinglyreccive cascs from any Conniy, if sent to us by reliable
palies.

C.—\We have some plice the paper containg the case to whick you refer. 1t
was decided under the old Act.
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THY ADMINISTRATION OF JUSTICE IN THE LOCAL
COURTS,

Every onc must at once admit, thar if we view the whole
establishment of the country—the government of the King and
the other estates of the realm 3 the enture system of adininis-
tration, whether civil or military 5 the vast establishiments of
Jand and naval force by which the State is defended ; onr
foreign negotiations, intended to preserve peace with the
world ; our domestic arrangements, necessary to make the
Government respected by the people ; our fiscal regulations,
by which the expense of the whole is to be supported—all
shrink into nothing when compared with the pure, and prompt,
and cheap administration of Justice throughout the commu-
nity. I will, indeed, make no such comparison 3 I will not
put in contrast things so inseparately connected : for all the
establishments formed by our ancestors and supported by thesr
descendants, were invented, and are chiefly maintuned, m
order that Justice may be duly administered between man
and man.

Tuis greattruth was advanced by Lord Brougham,
in his celebrated speech on the state of the law, in
the House of Commons, A.D. 1835. Under the
sanction of such high authority, we claimn attention
for a few remarks in reference to the ¢fficient ad-
ministration of Justice in the Local Courts of Upper
Canada.

We do not pause to determine whether the ques-
tion proposed for notice has the ingredient of policy
or expediency to commend it; the administration
of Justice, in all its bearings, involves considera-
tions of profound importance ; and it would be a
fundamental error to substitute policy for duty—
expediency for right.

That profound and accomplished Jurist, Lord
Brougham, was not one of those persons who
exhibit defects without suggesting a remedy—who
merely lament and declaim ; he went thoroughly
into every subject he examined, and submitted
definite propositions for effecting the legul reforms
he urged. His cnquiries furnished a solid founda-
tion for after improvements; and he has lived to
see most of his suggestions carried out.

One of the important reforms lie proposed was,
the institution of Courts of Local Jurisdiction, on
a uniform plan, and presided over by competent
Judges; not only for every shire in England, but,
as in the Saxon times, even for smaller districts.

The bill which he introduced in 1883 1) formed the
model for our own Local Courts and those now
existing in Englanl.

There was a strong feeling, at home, against a
tribunal wherein only one Judge presided; and,
until of late years, almost every maiter in the
Superior Courts at Westminster was determined in
full Court, to the great obstruction and delay of
business thercin: but modern Acts committed 1o a
Conrt holden before a single Judge (one of the
puisne Judges sitting apart) most extensive powers
for the determination of important questions of law
and lact, and vastly enlarged the Jurisdiction in
Chamdbers. 1t is diflicult to understand how objec-
tions could have so long prevailed, when it is
remembered that at #isé prius only one Judge pre-
sided 5 and the same in Equity and Ecclesiastical
Courts: frequently deciding upon most important
and diflicult questions. Experience in the useful-
ness of this new jurisdiction, we may assume,
greatly aided in wureaking down opposition to
“single seated justice,” for in 1846 cheap and
speedy justice was secured to the English people
in the resuscitation of the County Courts, improved
by a simple procedure, and made effective by a
learned and independent judiciary.  Thus, what
Lord Brougham urged long before, was, afier the
struggle of years, and in despite of the difliculties
and conflicting interests which surrounded the
question successfully carried out.  ¥What the people
of England gained in 1846, the Parliament of
Canada granted to us just five years before! No
doubt fewer difliculties obstrueted action, but the
Upper Canada system of Local Judicature, District
(County) and Division Courts, was worthy of the
accomplished Statesman and Lawyer by whom it
was devised.  Let us trace the histery of Local
Courts in Upper Canada, and we will sce that from
the first the institution was favoied in the country,
and has steadily progressed to the condition in
which we now find it,

In the year 1792, in the first session of the first Parliament
of Upper Canada, the principle was enunciuted by the Legis-
lature, That the institwion of Local Courts for the more casy
recovery ol small debts, was necessary ¢“to contribute to the
conveniency of the inhabitants of the Province” 5 and Courts
were accordingly established.  Their constitution was subse~
quently amcmTcd, and their powers were gradually enlarged.
In 1841 they numbered about 180 Courts, presided over by
nearly 1100 lay Judges [Commissioners), and possessed a

[1) Many ycars before, the subject wasrecommende d 1o Parlinment, by influs
cutial persons an bath slfes of politics.  Sir Robert Peel mitroduced a Lill to
effect its accomphshinent, when a Muaister of the Crown ; and in 1830, Lorgd
(then Mr.) Broughmin olishied leave 1o bring in a bill; and in the detamte which
taok place ont the accasian, ¥ concureence in the gencral views of the mover
was expressed Ly all the lead ng speakers on both Mdes—but, from the carly
prorogaton of Parliameii. sua other ci cs, the ¢ was aljowed
todenp,  ‘Thebill of 1833 diftere dtrom theformer only insomc of s details, and
was pronotneed by some of the ‘cldingjoumnls of the day, one of the most im-
!}fmum teformns which had yet rasched the cavil jurisprudenze of the country.

he preamble recited i That the means should de afforded 10 the propie of 13
realm of haviny thewr susts tried as s peediy and as near their oun Aomies as may b
whereby expense, vexation and dday; may & aveided, e, <!
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jurisdiction to the amount of £10 C’y,  District Courts were
also established at an emdy period, with a jurisdictin more
extended as to Jocality, aud larger in mmount and subject
matier. In these Courts the proceedings we.e more fnmal,
and they had the advantage of professivial assistauce, thuuzh
the Judze was not necessarily a Lawyer.  District Courts. in
themselves valuable. p esented also a home arena for Conuty
Mombers of the Profession, and mote than one of our Julzes
commenced tiscaieerin them: (v der the present - anstituticn
of County Lourts, they form an admirab ¢ school for the oeal
Bar.) The jurisdiction of the District Courts was also from
time to tire enlirged, and thetr practice improved. Thus we
see Upper Canada al1avs favoring a sysiein ot Local Courts.
Couts of Request and Distsiet {County] Conrts. The forne

scatiered over the whole countiy, for the summary disposa
of small debts and clains—the latter, having junsdiction over
a District [County] for the determination of casesof sutfis ient
diffi ulty or inportance to tequire more deliberate investiga-
tion, and an assisting bar.

The rapid and almost unparalleled progress, in
population and in all the elements of wealth, which
nearly half a century had developed in Upper
Canada, produced not only a vast increase in liti-
gation, but new complications and entanglements
of rights; and the constitution of the Local Courts,
however well suited to an infant society, were found
inadequate to the requirements of a more mature
and rapidly progressing state. Many and great
complaints were made of the incompetency of these
tribunals—ot their defective constitution and pro-
cedure : moreover, abuses, if not corruption, had
crept in; and they no longer commanded respect
or answered the objects of their ereation. ¥

In 1841, the subject was taken up by Parliament,
and sound and comprehensive enactments were
passed to remedy the existing defects. The 4 & 5
Vic., ch. 8, altered and amended the laws regula-
ting the District Courts; the Practice was improved ;
the Judges were thenceforth required 1o be Barris-
ters, and residents in their Districts; they were
assigned a maximum salary of £500, but were still
allowed to practice in other Courts Another Act of
the same Session abolished the Courts of Request,
and provided for the separation of every Distriet
in Upper Canada into Divisions, each Division con-
stituting a Court, with a resident Clerk and Bailift’;
the Judge of the District Court presiding over the
several Division Courts in their respective Counties,
and a cheap and speedy procedure was traced out.
The Jurisdiction in both Courts as to amount,
remained substantially as before ; but since 1841,
they have been more than doubled in amount, and

[ﬂ sAgainst the conduet” (we numc from Parliamentary Papers of 1810 Rp
Pablic Uepartment) *-of many individual Commussionets; agamst the legaliy
of their proceedings, as exceedmg thesr yunsdiction ; aganst the Jusice of their
decisions on particular cases: and against the costs atlowed and adjudged by
them, many and great corsplaints have been made. A considerable sumoer of
such complaunis have from lime totime been preferved to the Exccutive Go-
ve t. in some anstances charging the Comuussioners witk corruption and
pernality, in others with ignorance and incapacity. In some cascs the cozduct
ar decislons of the Commissioners have teen Linnght in question before tho
Supreme Teibuaals, in others the Execulive Goverament have made the best
invessigation ip their power into the circtmstunces, A procecdung, however.
which ;¢ fornd alike inconveanient and unsatisfaciory 3 but in the grest majonty
uf cases, the parties who felt themselves aggreved have gone no farther than to
express their dissatisfaction? e &e,

subject matter, and at the present day they embrace
the great bulk of the law business of the country.®

Without going into uny detailed examination of
the progress of these Courts since 1841, we may
refer to some of the mest important provisions.

By an Aect of 1813, an appeal from the District
Courts was given, and provision was made for the
trial in them of [ssues and Assessments from the
Superior Courts at Toronto—the Judges were pro-
hibited from practicing in any Court of Law or
LEquity; and the tenure of office was assimilated to
that of the Inferior Court Judges in Great Britain.
And by this and subsequent acts, additional powers
were conferred on the Judges of the County Courts,
and the practice and proceedings of these tribunals
were assimilated to the Superior Courts.

In addition to the Common Law powers of
County Courts, a new and extensive jurisdiction
in Equity was conferred in 1853 ; thus placing them
tn the same relation to the Court of Chancery as
they already stoud to the Superior Courts of Com-
mon Law.

Furthermore, the County Judge presides in two
oher Courts besides the County and Division
Counts, viz.: The Quarter Sessions—a Criminal
Court having cognizance, with some few excep-
tions, of the various crimes which are prosccuted
by indictment, and also jurisdiction in matters of
appeal ; and the Insolvent Debtors’ Court—a Court
distinet in its nature and objects from any of those
referred to.

Nor are the duties of the County Judge confined
1o the business of his several Courts. Tt would
neither conduce to speed nor cheapness if every
matter of practice in the Superior Courts was
necessarily to be disposed of at ‘T'oronto. We find,
therefore, the Legislature making provision (A.D.
1849) in relation to matters which might be conve-
niently disposed of in the several counties, viz. :—
applizations for time to plead reply or rejoin—for
particulars of demand and set-oft—-for summonses
and orders to compute in cases pending in the

**‘The most ¢ ~ources of plamt have heen. that the Commissioners
have anertamed suns not legally within their junisdiction,  That they do not
coramand that degree of respect which would enable them to preserve necese
sary order and decorun in their proceedings,?? &c.

‘The conclusion arrrved at wag, that the Court of Reguests should be abolished,
and that Livisioa Courts should be established. 10 te presided aver by the Dis-
tnict Jndaes. - In conuectinn with s alteration. and i arder to secure- its
success the Committee wuuld earnestly advise that nno person <heuld hold the
situarion of Judge of a District Court who is not a Rarrister of at least three

cears sianding; and that he be a resident in the Disuict for which he is Judge.
hey are also of opinion that the revision of the system of Practice. at present
in force 1n the District Courts. might te advantageouslv made at the same ume,
with the proposed changes in the Cournts of Requests.”?
. de‘:yicl:ecommendatiom were oarried out, 334 given eflect 10, by the Aoty of

{3) Besides the ordinary jorisdiction of these Courts, therw ie & superadded
Jursdiction un Suits aggml;t Justices of the. Peare. in actionsfor taxes under
certain ¢ir in

e question of ownershiprof mze(ﬂm:g:?-
emount) and in School Maugxs,(hwnlx an appeal) ¢ These last *Interpleaders!
and * School Actions?? require t}

8 ¢ most carcful sud laboridus invesiigaticn, aud

it often happens that a Judge s ed ane oF twe whole days in' t e

;:c;-xgcncc, L.y 30 Stich @ €avey and 'bat without prodessional aasistance of uny
na.,
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Courts of Queen’s Bench and Common Pleas—and
the County Court Judges were required to hear and
determine such applications in the same way as the
Judges of the Superior Courts sitting in Chambers:
and in 1853 additional powers were given in rela-
tion to payment into Court, allowance of bail,
secnrity for costs, and admission of documenis i
evidence.

No doubt it was for the same rcason—that
tnatters in relation to local administration might be
promptly and inexpensively disposed of at home.
instead “of being sent for determination to the me-
tropolis, {where, by a fiction of law, Justice, uniil
latterly, was snpposed only to reside }—the (_»l}u':os
of the County Judge were brought into requisition
under various recent enactments..') Very factotums
are they, as a brief glance at these Statutes will
show ; and moreover many of their powers are of a
nature where a 1ight decision may run counter to
local or other prejudices, and produce hard feelings
against an officer, who performed with decision the
duties enjoined upon him by law, and the oath that
he has taken—to act in his office without fear,
favour, or malice.

Duties made incident to the Office of Couitty Judge.

In yespect to the guidance and direction of Magistrales.

The Legislature, anxious for the safe guidance of Magis-
trates, has, by the Justices’ Protection Act, thrown upor
County Judges the very grave and responsible duty of con-
sidermg and adjudizating upon the legality of uny Act to be
done by Justices in relerence 1o which they are in reasonabie
doubt.

The provision requires, that upon an afiidavit of the facts
the County Judge, &c., shall issue a rule calling before him
the Magistrate and the party to be aflected by such Act, and
upon examining into the matter determine what shouid be
done, awasding costs as may seem meet : and the Magistrate
is protected in doing anything required of him by tur County,
Judge’s order. ¢“This simple means, not attended with
much expense, conduces® (in the Janguage of the Act) “to
the advancement of justice,—ienders wmore effective anu
certain the performance of the duties of Justices. and gives
them protection.”

No small share of knowledge is necessary for the right
exercise of this guiding power, and the labour and tionble
incident is very obvious.

%t] It is remarkable. of the wmany acts which aneex duties o the office of Co.
Judge, there is scarcely one which provides for payment of fees m 3id of ine
fee fund, and yet wany of the duues assigned are of a pnivate chamciar, ( ¢
benefit of individuals or Corporutions, Thi< 1¢ a palpable injus’ice tothe Sunor
1 the Local Caurts; for the expences of these Courts are paid mamly by the
contributions of the Suitors in the shape of fee : at presemt the Courts are nearly
eclf-supportng, and 0 a short ime will be wholly so: why should a arhmery
supported by ordinary suitors be placed freeof charzze at the disposal of others
If coery duty cast on the Co. Juilge had 2° few annexed, st would so swell the
fee fund that the Legislature might reduce the expense of pracedure.  Properly
zpealung, the Fcucml funds of the County, if not whollv. ouzht at least in greq
art 10 bear all the expenses of the establishinent of Courts of Justiee bt o
east in common honcesty the services of the Judge, whose <alary 13 now ntmosy
wholliy raid out of the fee fund, should be shared on conddion that thase + .
hgve lus labonrs shouvld contibnte 1o the fund Lot us not t€ inasimmber<son
we would not have any exwra fees impased 107, of be trken by the Judme 1y
would be forcign 10 every nght and safe panc:ple =Lut that the fees gor ot 5
fervices go to the gonerul fund, that the pror suiter may have justice done im
at the lowest possible rle, for he aiso comributes, like mhiers, 1o ic Consos
lidated Revenne ot e Protvinee. :

In respect to Builing on Criminal Charges.

The Aet to reculate the duties of Justices respecting indict.-
able offences, contains a valuable provision: it requires
the County Judge. on proper groumls heing shewn, to admit
to bl any accused person, whatever the offence may be.
<hort of Trea~on «nd Mundei. Before thar law, prisoners
cemnitied in anv pat of U, CLweere conpelled 1o apply to
a Jodae in Porento tor an ouder to Bail.  Justice to aceused
pauties demanded Sarititios fng loeal application. and the dis-
eretsonary power given, we aani, could not salely be vested
i other hmds s but the exercise of it britggs no small labour
to the County Judge.

In respect ta the custedy. maintenance and cure of Luanatics.

Py the Act {ar the continement of danzerons innaties, | is
made ‘he duty of County Judges, with the aid of medical
men to_engrire into the case of prisoners being insave, and
10 centify the faet in order to their removal to the Lunatie
\svlum § alsa, to issue a warra-t for the confinement of
danaerous lusatics, (sending where necessary to their “place
of settleme- +,>) an | to cause the property of such lunaties to
be seized and sold, or the annmnl rews of their lands 10 Do
reccived to pay the charzes incident to the moving, keepmyz,
and curing such lumtics.  Further, to ascertain + by the beet
legal evidence that can be procured under the circum-
stances” (a large, and in improper hands, 2 dangerous power)
«of the present leeal disability’ ot prisuner Junaties, their
place of legal settlement and their circumstances—to adjudi-
cate thereon, and if there be property sufficient, to order pay-
mentof the expenses, &c., thereont as before said—and in case
of Lunatics sencrally, under age—~those who have parents or
cumdtans able to maintain them, the Bmsar and Super-
intendent of the Lunatic Asylumn way periotically apply 10
the Judge of the County Court to enforce payment of main-
tenance : the Judgeis 1010 issue n mle calling on the parents
or guardians to shew cause. and if sati<fied of their ability to
maintain the lunatic may 1sstie an execution for the amount of
maintenance mouey duc: and of the lunatic has property of
his own, the Judge may also inquire into the mauer, and
order payment out of his estate.

In respect to the jormation of Jury Lists.
In every position demandinz trust, the County Judges are
J 5o &

made available, and we find them under the Jary Acrin the
not verv eaviable position of presidiag for days over the
Ballot-box, i1 receiving aud certifying Jwy Books, determin-
ing the number of Juiors necessary for the Judicial business
of the County. drawing the bal'ots, hearing objections, takine
evidence if required, canvassing and transferring names to
the proper rolls.

In resprct to Lands taken by Railroad Companies and Muni.
cipal Corporations.

By the general Railway Act of 1851, very extensive powers
are given, if the owners of lands required are absentor un..
known. The County Judge may cause the compensation for
loss to be estimated.  He has also vanous dunies where the
amount of campensation is disputed, and, if necessary, he 1s
to issue ht= warrant to put the Railway Company in possess-
10n of the land sought, and *“to put down any resistance or
furcible opposition® thereunto. & ~veral special Railway Actg
also hmve clauses enjounng certain duties on County Judees :
and duties somewhat similar devolve under the Muni&pai
Amendment Act, where lands may be taken by a Corporation
and there s no pe:sou capabile of corveying th ¢ guuty Ju.iné
apDOinls satne it persy 1 )y c-pect to the propc}ty “’Ylo
15 thereby autiuze l o coatiacet, s ur convey.
In recpect to the tridl

T'rustees, &c.

Under an Act of last Session, County Judges are required

of controverted Elections for School
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toreceive and invesrigate complaints respecting the mode of
conducting the Elections of Common School T'rustees, to con-
firm or set aside and appoint a new Election, and order pay-
ment of the costs of the contest: such investigations are wost
difficult, troublesome and perplexing, and the necessarily
larze powers to determine as the Judue shall deem ¢ right
and proper,” and even to impose @ fine to £25on the Return-
inz Oflicer disrezarding the law, or acting partinily, conld
only be cntrusted to those whose learning and Judicial ev-
perience give assurance ol due and discreet administration.
And in the provision for the p:ote ‘tion of the Common School
Fund against embezzlement and dishouesty, the wrongful
holdiny of books, money. &e., is made a misdemeavour, and
the County Judge is authorised to call the party efore nim
to hear and wdjudicate upon the complamt, and if his order in
the matter be not obeyed, to commit the party to the common
gaol, “there to remain without bail or mainprise ontil said
Judge shall be satistied?? that his order has been obeyed.

In respect to the triul of contested Municipal Elections. and
the revision touching the qualification of Voters for Mem-
bers of the Legislature.

Amongst the most important chamber duties of the County
Judges is the determmation of the vahdity of Muanicipal Elee-
tions, under the Municipal Act of 1853, They are to order
the issue of quo warranto summonses, ealling the parties
before them, and to proceed in a summary manner to hear
and determiae the validity of the Election—to cause the
person improperly returnei to be removed. and the person
who ought to have been returned admitted_in his place—or
in case of no valid Election, to ordera new Illeciion to supply
the vacancy, or if objections apply to all the Member3 of a
Corporation, to remove all, and 1o award cos’s in the proceed-
ing, as well as issue process to the Sherifl to enforce the
decision.

These, we say, are very important powers in wvery respeet.
For the questions to be determined not only include most
difficult matter of law and application, involving important
civil rights, the very formation of our Municipal institutions,
but in such matters there is generally an ingredient of local
or political prejudice requiring yadagment and fionness, which
learning and independerce alune can give, in order to proper
adjudication on the meits.

Aund of the same character is another duty impose by the
Flective Franeluse Act (of 18533) which requires the County
Judge, on appeal Irom the Court of Kevision, 10 detenmine the
quafiﬁcution of voters for the Legislation. Thiz will in time
become a very arduons duty : in England the:e are salaried
officers, termed ¢ Revising Barristers,” appointed specialiy
for such duties alone.

In respect to appeals on Assessments from the Courts of
Revision.

The difficult and important functions of Assessors (who are
not always very competent persons) amd the varied interests
these functions affected, rendered necessary a provision for
the relief of persons aggrieved by a wrongtul act of the As-
sessor. We accordingly find, by the Assessinent Act of
1853, that complainis on :his head may be tried by a Court
of Revision, compoused of Members of the Muni ipa Corpora-
tion of the locality, and that parties diswutisfied witk the de-
cision of the Court of Revision may appeal therefltom to the
County Judge, whose decision is final. - Under the provision
the Judge is sequired Uy appoiat & Coart for the hearing and
trial of the wmatter of appeal, if necessary he may adjourn such
hearing, and ransmt us decision, when made 1o the
Clerk of the Muantcipaiity, wiw is o awmen | the Roll accord-
ing to the Judge’s deciswn,  Heariaygs of the nature referred

demand full investigation, involve many nice questions, and | 9111 " h )
Contes ’ 1 ’ Ilt is of infinite concern to the public at large, that

are generally hotly contested.

We have not deemed it necessary lo refer to
many duties of a minor nature, nor to those which
the Judge has an option in assuming—such as
swearing in public  officers—uvisiting  schools—
approving security—acting in the audit of public
accounts, &c., &e., but the above is a somewhat
formidable list, though we have probably not
cnumerated all the collateral duties of the oflice—
for the public are bard task-masters, and County
Judges are most convenient functionaries in
maiters requiring  trained men—men of inde-
pendent position, to administer on sound prinei
ples, and in every separate locality ; but enongh
has been set out to show, that between the ordinary
business of the several Courts, and the extra daties
whichrecent statutes have eastupon them, more than
ordinavy abilities and attainments are required ina
County Judge for the finm and efficient discharge of
duties so oncrous and responsible.

Having now given a brief sketch of the ordinary
and collateral duties of the County Judge, we may
observe of theLoceal Courts system of Upper Canada,
that its great merit lies in the combination of the ad-
vant. ges of local tribunals, and the benefits of cen-
tralization—with co-ordinate powers—jurisdiction
the smne=-procedure uniform—even in the Division
Courts a party competent to conduct his case in the
Court for one locality is equally competent in any
other Court eclsewhere: and the judgments and
orders of cach Court may be enforced by the others.
Public feeling and common sense favors the prin-
ciple of combining cheapness and speed with
soundness in the administiation of the law: and
the manifest aim of recent legislatinn at home and
hiere is to bring Justice, asit were, * to every man’s
door.” To recede would be impossible : the public
have tasted some of the fruits of Locel Administra-
tion, and more will be asked—more given.

It will be borne in mind that County Judges sit
alone ; and in a great variety of cases determine,
not. only the law but the facts of the case, without
a jury, in most cases without professional assist-
ance : that cases involving the most intricate and
difficult points daily come before them for adjudi-
cation, and in many instances without appeal : that,
in fact, almost cvery question which may arise
before the Superior Courts, may arisc also in tlie
Lacal Courts, and require to be there deterniined.

The life of the laws, says Lord Bacon, lies in
the duc cxcention and administration of them!

With the present important and varicd objects of

!

ordinary jurisdiction commiited to Connty Judges—
: with the jurisdiciion in respeet to cases in the
Superior Courts—with the multiform and highly
responsible colluteral duties made incident to their
office ; and in view of these duties being increased,
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upright, able and learned men, should be courted
to accept the office, and that none other should be
appuinted.

County Jadges (in the words of a perscnage who has favored
us with a commanication on the subject) shonkit be men of
character and standing—lawyers of experience; dn~irious,
hard-working, deep-thiuking. plodding men: men who have
stradiness, independance, and force of character—whs are
under the guidance of good feeling, inflacnced by prorer im
pulses, and who have an interest in the common weal; pre-
pared to stand up against improper lneal influences, personal
and party prejudices— looking and pointing others to a ~tand-
ard, and that the 1ight, as the rule for the actions and judg-
ments of all men.

If men meeting such requirements are not readily
to be found, let them be diligently sought for as
occasion may require. The Upper Canada Bar,
not inferior to that of any other country in the
Queen’s dominions, comprises such in its yanks,
Offer these men inducements to withdraw from a
field where labor and talents are more appreciated
and better rewarded than in the public service;
and let aptitude for the oflice be the governing
principle in every judicial appointment, and the
right material may be had. :

And what are the inducements that should be
offered for relinquishing a lucrative profession—a
calling not less honorable than that of County
Judge *—First, a remuneration in proportion to the
trust and labor of the office, and at least on the
same scale of remuneration which talent commands
in the counting-house and the bank.5) Give the
Judges sufficient ¢ to support them in that station
of life in which it is right on every ground they
should move and act,” with something over to save
against the day when infirmities leave them unable
to work—or provide a retired allowance on such a
contingency.

What would the charge amount to? A mere
nothing ; for suitors in the Loeal Courts contribute
to, nay, almost pay the whole charge of the esta-
blishment, and the fund is increasing: but if it did
cost the Provinee a few thousand dollars in provi-
ding for the administration of Justice—what then?
that should ever have the first claim on the public
revenue ; and the benefits of Local administration
are most sensibly felt. The labours of the County
Judge are but partially known—they are not con
fined to the time spent in Courts, nor to the labours
of the road (the latter most trying on any constitu-
tion) they compel him to forego many advantages;
to relinquish many comforts of social life,

Second, make them free from mere Executive
dependency. Place thein beyond the fear of popular
clamour. Give them—as Judges have in free
countries elsewhere—a tenure dependent on fitness
and good behaviour. Let the pledged faith of the
Legislature, above all things, be sustained; and

{5} 4 ther supply of competent Jurdges, at the present rete, need nnt he
sxpeetad, !hangh present incumbents mugt needs take what they get,

vQ—-b

neither expediency, nor the difiiculties of any iso-
lated case, be a warrant to violate it.

Does the Act of 1846, whici «liered the tenure
changing it from “ good bebaviour” to *at
pleasare” present the oifice in a favorable aspect to
the bar? We are bold to sey that it was an unwise
act—a ns and dangerons precedent, It
gave instability to the office—it bimnbled the Judges
to the duast—it prostraied them to the feet of any
dominant power of the day. What avail is the
argument that practically the tenuve is the same ;
it may be so—doubtless it is so now, bat the prin-
ciple is wrong—the door has been opened, and
who can foresee the resulis?

If it is urged that what one legislature can do
another can undo, becaunse no legislaure can bind
its suecessor—we ask, Is this position sound and
safe, when tested by reason and justice? The
Judges of the Superior Courts, for example, now
hold office during good hehaviour, and have the
guarantee of Parliament for a retired allowance.
This is a contract between the legislature and the
judiciary. Can the legislature annul their own
compacts ? Can they, for instance, annihilate the
public debt? By their laws they have giveu 1o the
Judges a right which no siibseqnent law can justly
take away. A compact is mnde,~the legislature
are bound by it; they have promised and must
keep faith. Establish the contravy doctrive, and
what follows ? The whim of the morment becomes
the law of the land ; and under it every wrong may
find shelter. What was done by the Act of 1846,
respeeting County Judges, might be done to-morrow
respecting the Judges of the Saperior Courts.—the
latter have no better gnarantee than the former, the
good faith of Parliament—should the principle ever
be adopted of legislating merely to show power.

But the Aect of 1646 was cvidently passed
hastily, and we have little fear that the precedent
will be followed. But should that precedent be
allowed to remain? What is the nature of the
tenure we have been speaking of >—good behaviour
—to act with justice, integrity and honor, and to
administer justice, speedily and impartially, i¥
good behaviour—if a Judge acts contrary, it would
be misbehaviour ; what more can be required.

We again repeat, it was an unwise act 10 make
the County Judges dependents for their office on
mere “ pleasure,” taking from them the guaranteed
tenure during fitness and good behaviour—for all
the arguments in favor of a fixed tenure apply with

310
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A
perhaps greater force to thern than 1o the Judge of
the Inferior Courts, being brought, as they ave,
into direct personal contact wiih litigants, beirg
Judges both of the law and the facts involved mn a
case—being Judges, also, of a Criminal Court,
and in every way more exposed to the shaftx of
personal or party rancour, &ec. :
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It would be o waste of space to argue for that
which has been practicelly admitted from the time
of the Stewaris—long since r1ecognized by the
British Puarliament, aud now universally cavried
out in every Court of Justice at home—a fixed
judicial tenure—but we cannot forbear o few briel
qnotations, showing the views of great lawyers
and statesmen in the neighboring Republic, on
“ the servile situation of holding the oflice of Judge
at will and caprice.”

No more will you see m the administation of Jastice those
men whose acquirements and talents have calied thew tu
eminence af the bar. They wiil never consent 10 bethe sport
and tools and victims and fuctions, * ¢ Even medio-
crity in the profession will not leave eise and dignitied i1 ‘e-
pendence for a seat of peecarious duration. * * * You
tust resoit o e dregs of the Jaw—1to the pests of wweml hite,
where you inay find impudence withvat seieace, geal withoa
judgment, self-suidicieney without woral puac.ple. * * °

A new way 1o get tid of 2 Judue without aflecting his inde-
petdence—touch not the Judge, but lip the otlice hom under
hm. ¢ * 1¢the proposed law oblmins, they may bo put
down without trial, to save a miserable fasthing, < ¢ <

‘The Sudges hold their office (Junng acoid behaviow) for
this reason. They are not the depositories of the high preto-
gatives of Govemmernt, &c.  They depend entuely on their
talents, which is all they have to recommend the.n: they
camnot, therefore, be dispused 10 peivert heir power to us-
proper purposes.  \What are their duties?  To expoud amd
apply the laws. Todo this yah tidelity ond skill iequices o
length of tim 2. The requisite knuwiedge Is not to be procuted
in aday. These are the plun and siro: g reasons, which
must strike every one; for the tenuse by wiich Judaes fold
their ollice—mml they are such as wid eterally endore,
wherever libeity exi 1s. ¢ .

1 wonld make the Judzes independent of every power on
carth, while they beliwved themselves,  The esscntial veter-
ests—ihe permanent welfure o soeiety, tegaire this tade-
pendevce—not on acconnt ot the Judwe, that is a sell ¢ m-
sideratjon—but on aceoaut of tose butacen whom he is to
decide.

If all that is quoted be not applicable to our
institutions, the leading principles at least are true,
in every country and at al times,

Having now examined one important point—the
necessity for anable Judiciary, and the inducement
that should be held out to men whose acquirements
and talents have called them 1o enrinence at the
bar, in connection with the office of loeal Judge—
we proceed to the minor consideration, the rights
and claims of the present Judges 1o increased con-
sideration—other points are involved in the previous
consideration—and that on a single ground, as
gencral grounds have been before set down.

In 1841 the maximuam salary was fixed at £300.
Judges were then allowed to practice, and had only
the duties of their Courls 10 periorm.  They have
sinec been deprived of the right to practice (a
proper regulation in itsclf, though by 1t many of
the Judges lost an increase equal to their salaries),
and have, as shown, had nnmberless additional
duties added to the oflice ; duties not conternplated
by the legislature at the time the salary was fixed.

Theiv salaries are not now in conformity to the
value of the articles of life—the cost of everything
ix now much inereased.

The value in kind of £3500 in the present day,
£300 would have fully represented in 1841, So if
there be applied this test of value, the sum of £700
would be a very inadequate representation of the
£500, the oviginal salary.

Their position, then, claims favorable consider-
ation, and their remuneration ought to be made
commensurate with their standing and responsibi-
litics, and equal to the necessities of the day. The
question is—Would it be just and right to do so?
Public opinion, expressed through the leading
Journals, has declared that it is (the Government
admits it), and it is respectfully submitted that we
liave sustained this declaration by proofs.

‘The legislature must pronounce the verdict, and
this matter of fenure and yemuncration may, we
feel assured, be confidenty trusted to their wisdom
and justice.

THE HNONOURABLE JAMES BUCHANAN MACAULAY.

It would ill become the only Law Periodieal in
Upper Canada to remain silent on the retirement
of Mr. Chief Justice Macaulay; and yet there is
little left for us to say.  The public address of the
Profession, aud the sentiments expressed at the
Banquet given by them to the venerated Judge,
cmphatically declare their profound vegret in the
severed connection : nor could even the youthful
aspirants be kept back from addressing the vener-
able Magistrate, in tevms dictated by a remem-
brance ol his uniform and encouraging kindness
towards them.  The leaming and purity of the
Beneh immediately concemns the people 5 ¢ it lies
near the foundations of public liberty.” ¢ Few
Judges have possessed in greater abundance the
qualitics which inspire confidence and exaet
vrespeet,” and the public did not allow the retiring
Chief, whom “men of all parties looked up to as a
pattern of judicial purity,” to retire from the Bench,
which he ocenpied for twenty-seven years, without
the unanimous tribute of public respect he so well
deserved.

In him the publie have lost an able and upright
Minister of Justice, and the Bar a Judge whose
kind and courtegus bearing encouraged the most
timid, and before whom the more practiced advo-
cate fonnd himself at home.

We dare not attempt even a brief review of Judge
Macaulay’s learned expositions of the Law ; that
must remain for abler hands : and the record of the
Courts wherein he presided present ample monu-
ments for seience to examine and enjoy.

Uniting an ardent love of justice with diligence
and learning; patient and urbane on the Bench
even those whom his reasoning failed to convince
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have never “doubted his honesty, or demied that
they had a fair hearing.”

ITe no longer adorns the judicial station—he has

arned immunity from totl—he has sued out his
1ril of case—leaving only pleasing recolleetions ol
his judicial career: he carries with him into the
retirement he has sought, the more than kind wishes
of those with whom his learned kabours were shaved
—of the Bar of his native country, and the “ wannm
approbation of all by whom sound leaming and
sterling integrity are prized and honoured.”
THE LAW AND PRACTICE OF THE DIVISION COURTS.

This work has been undertaken, and we ask par-
ticular attention to the subjoined notice, and would
take it as a favour if those County Judges, who have
retained notes of their decisions; would forward
them to us with & view to their being embodied in
the proposed treatise.

Notice.—With the hope of making the work 1
propose to undertake—d»A Lreatise on the Law and
Practice of the Division Conrls—as complete as
possible. I am anxious to embody in it, or other-
wise note the judicial interpretation which the
several Clauses of the Swatute in relation to those
Courts have from time 10 time received from the
County Judges. I would therefore teel obliged by
recerving, through the Editors, short notes of decis-
sions on the construction of the Statutes or Rules
‘The most convenient formn would be similar 1o
head notes in the Printed Reports. I assume tha
the Judges will not be unwilling, by thiz means,
to give to each other, and 10 the Prolession, the
benefit of their examinations. [ will be most
happy to reccive cases, or any suggestions, that may
be sent for the consideration of the matter I have
undertaken.

Hodgson vs. Municipal Council of York and Pecl,
and Rex. ex rel, Swan vs. Rowat.  In the Jannary
Number we omitted to eredit to Q. B. Reports, vol.
13, pages 268 and 3-40.

Our apologies are due for the detay in the appearan: ¢ of the
; C
Febroary Nuinberof the Law Journal.  Quy venters will per-
ceive that a more than ustal amount of matier Gad that of the
most important nature; has been inserted, whi h has caused
such delay. ‘The crowded state of the columns mn this Num-
ber prevents the inseruon of Remittances received.

DIVISION COURT.
(Reports in relation (o)

Flest Division Court, County of Essex,—A. Chewtt, Judge.
Harrorp v. Iuxt.
Jurisdiction—~unssttled accouns—dalance.

PlantiTelaimed a balance of £15 132, 100, on hunber, 1o amount of £65 1s,
10d., delivered to defendant m August. Sepremiber and Octol ez, temnloadioem
and understood to be paid for us delivered s this halaiee not being pad. plamt
stopped delivering—60 preces of 12 7 12~and sued for Wlance on amount claimed
{10 the words of 22 and 26 scc's of .Act) not exceeding £25,

Detendant olyected th o conteact wak entere to deliver all s o week from 26th
of Mt =t et waes ot prned, mdead, detivery and prytnents were going
Wl Oober, g deteselant sargered sonre thing from delay, allowed for in
Jrdzment,

Bt detendant’« pewveapal obgoction wias want of paresleotion, a< it was uny e
sl arreme e e msomnt Yhan £, (36 see. ) as follow s i Charles Hunt
1o Miraliam Hhatend, Dr. i—

1635, =10 135 yorst~, S 1t bong, 12419,
RO % R 1) w7 o

S e 10 . ot
w3 ey .~

Amount at L£30 per M.
o 13 Joi<t 12 geet Jong,
R TS

LU T

3130

L6011 W0
B o7

Crodht
13y Cashooaee

——
Batawee on <unmonsand aceount,of chum, £15 13 10

I Hovewvno~Fhos 1t not an awnsettlad acconnt over £60. as the
geeatest amoant that plamtal stated as fameshied altogether, and wt dilerem
nes. wind part aud for, neardy a3 dedpnvereds was £60 1 104 Plantith geves
credil mall or L£18 7<0 2 eash. el Wider 26 seess by plainiiff's defjlerate
account in fivour of deteidant, seetles this fmaunt down to m least £16 135, 10d.,
being the lalinee elwmed under 23 and 6 see.  Plaintid com prove no more,
thonsgh he nght get less, wmad leave<at no longer an nnsettled account over £50 ¢
bat s> in tratle ad in gt @ sezded tecount 1o a less mpomnt than cithes £80 ot
L25—the balwsee Jdumed not bewg a s over £25 7equiring 10 be abandoned.

Bt s true plantad nught hase 1o give evidence of Lirger amount than £50 de-
livered—the ercthit auli shewag Wie babee chamed; ands shannl proted the
ceeetpt ot tess lnmber, o detendant proved payment of inore .52 wonies worth or
cashe b woild reduce the balanco clanned sl more. 1 v SwiR, and
Grabiun v, Burgess. 1, C L. Joanal. 53, 15, takes dns view 1=Thongh these
plantids did noy edaendon o surpvs e toste, but gt shews the pomaple relied o,
tieve alandontzent was nmecessars, M Jucnee Buens i lotonto Gus Com-
Eany v Peteess Leeomber, 1316, aad Jordan v, Many, Novenher, 1816, in the
tlene Disteset Couet, (reported mabie Colmnst) went fully into the question, and
came W the concusion that the batance clauned. as reduced by Fayments, is
the trie entterson of the jucisdictan, beeasse pagntents are within plaimifss
hnowledye. and he must eredit thenz or ot at bus own nsk. otherwise he could sue
w e Superor Court. suid though prynient were proved, reducing clans below
seesscietton, plamtal ~ull gets certificate, which, as a generad sule. he could
not obiauy, Mough there aay be exeeptions, Mears v, Gubertsonty Mich.. 7 Vie,
Boy when eodecmed by s demend. as on sett-olll & e, when plantl coutd
not hnow that it wonld be pleaded, as detendant might bring cross action. certi-
fieate would be allowed,  “The test i this Lase 1 i 1his action on his account
awd el as here setout had been braught in County Conusty weouk| phabuift
te entitfed to cernifeate 2 1 think not,

But when plaintil?s acconut £50 1< unsettled, there being uo uet of phainmiff
ever abandonng the su.plis over £50 or over £23. or giving credit for paytients
wsnoney of mones worth, or the fur ) 110¢ amotnt of' s csoss demand mdeo
tendiant’s favour reduenryg ot and the planuills demand is yet o be wseertained,
ad Which pughi dngpen 10 be proved toan unomt vver £50=or i’ the cross
dennd (107 any) on set offl Qe is wlro not Lecernuned, on which also cnougls
might be proved to seduce plantit?s d Vwan over £25 01 even
amder 1t there would, 1k, be ansetded tecounts to smmounts over £30,
whih imight or nugit not be reduced to s amount of £25 or under, and woula’
cather way e a case for the Sapenior Court, and on which cettificate might be
grted 2 see cises mentioned o Burns? Judgeent and Judge Gowan’s
o Camerost v, ‘Thompon, L, C. L. Joumal, 9.

‘T'ins is sopporied by the wording of 13 sce.. on set ot viz:=“Or if the dea
fendant’s demand after rematting any portion thereof he may plase do not
exeeed £25, the Court may give judgment for the detendant for the balance
found in his own favour, Va0 it wonll appear that :f detendant’s demand, onset
otf, were over £33, or even £30, i b remits enough <v as tot 1o exceed £25,
itwonld be o valid seit oif. anad per Iy to shew remitted; he must
state the full unound, as the 33 see. mahes judgment a discharge. not only of the
amount of seit o, but the wmoant by whh such ckaim off detendant exceeded
£33, 0 be ceddence sguingt this remitted wmowmit being put in suit thereafier,
and if this cours¢ 1s permtted on defendant’s sett off; it 1s not Wo much to say 1t
was o mtended on plamil?s clam seuring she full amount for same reasons,
whsch seems 1o Le the meantig of the Legilature, and the construction put on
2 by the Catrts—ree also the Gith see., wWhich gocs sill further in support of the
views expressed. :

Judgment for plaintiff for £83 0.
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First Division Court, County of Lambton,—C. Armstrong, Judge.
Stoc#paLk v. WADE AND Brapv.
Levyng Tazes—luration ef Collertor's autharity—whozs goods linhle to seizure.

The defendant was collector of taxes. for the city of Ottawa, for 1854 The
house ovcupied by the plaintiild was asstssed against A, Burks as owner. and
Connetly as ocenpant. The latter, after the assessuent roll was made out and
retumed, removed fram the preinises to asother house in the vielity. leaving
the taxes aupaid.  The plaiutitf entered. and the collector Wade divected Brady
his bailiff. to seize and sell a sleigh. the property of the pluintiftl on the 28th of
Fevruary fast. which was accordingly sold.

His Hoxour.—The plaintiff contends that his property was not liable. as his
name is nat on the roll. and as the owner and occupant against whom the property
was assessed, were both resident within the city. aud that even i s property
was liable. the collector’s authority had expired on the 14th December. and was
not extendud.

As to the last objection. I <hall first dispose of it—as i€ it were sufficient there
would be little use in examuing inio the other points.

The Assessment Act of 1853 reguires the collector 1o retum their rolls by the
14th of December. but provides that the County Council may extend the tme o
the Lst of March. so that if there were o other Act I should hold that the col-
lector’s authority in this case had expired at the ume of the seizure. as it does,
not appear that the County Couneil took any action with regard to the return of
the rolls. But 3rd aec. of the Act of 1854, 18th Vie., cap. 21. enacts that in any
case whese a collector of any municipality may have heretofore failed or omit-
ted, or ma hereafter fq.ll or omit to collect, the taxes mentioned in his col-
lector’s roll, or any portion thereof, by the 14th of December, or by such other
day in the year for which he may have been, or may heretofore be appointed
by the Municipal Council of the County, it shall and may be lawfual for the
Couneil of such municipality to authorize and empower by resolution the said
collector, or auny other persou iu his stead. 10 contimne the fevy and collection of
such unpaid taxes in the manner and with the powers pravided for by law for
the general levy and collection of taxes. Provided always that nothiug herein
contained shall be held to_alter or affect the daty of the collector 1o return his
coliection roll, or to invalidate or otherwise affect the liability of the said collec-
tor or his sureties in any manner whatsoever.

It appears that on the 5th of February last. a resolution of the city in the fol-
lowmng words was_ passed i—" Moved by Aldermun McGillivray. seconded by
Alderman Mairs, ‘ That the several collectors for the past year for the late town
of Bytown, be, and are hercby authorized and empowered to continue the levy
and collection of all unpaid taxes for the year 1854, in lh_e manner and with the
powers provided by law for the general levy and coilection of taxes.”?”

I think the Act referred to guve the Municipal Council of the city more
authority as to their collectors than the Act of 1853 guve to the County Councils.
for they could not extend the time for collectors to return their roils beyond the
1st of March. Whereas the Act of 1854 empowers the council of a munivipality
to continue the authority of their collectors indefinitely. And so long as Wade
was a colleetor for the city, he possessed the power 1o act under the resolution
above mentioned, although I think. the resolution would have been more correct
had a limit or particular day been fixed upon which the collector Sh(.)ul‘l} return
his roll. It wax argued that the proviso 1o the 3td see. of the Actof 1354, con-
templates that the collector should still return his roll by the Lith of Uecember
or 15t of March at the furthest. but that construction of the proviso woukld be in
opposition to the apparent meanig of the clause. which cleacly refers to col-
lectors who may have failed. or may hereafter fail, to retarn their rolls either
on the 14th December or on any other duy fixed by the County Council; in fact.
the Act gives to the City Council entire control over their collectors as 1o the
time of making their returns and paying over monies collected. but nothing
more. 'The duties of collectors, that is apon whese property they may levy
taxes, and what steps thay shall tuke when the have levied, are regulated by
Statutes, and chiefly by the Act of 1853, 16th Vic.. cap. 182.

The collector’s roll is founded upon the assessment roll. Now the Tth sec. of
the Assessment Act of 1853 directs assessors how to proceed, and says thal
when the owner of land, occupied by another, is resident in the municipality,
and known, (1o the assessor, 1 suppose.) it shall be assessed in the name of and

inst both owner and occupier, and the taxes thercon may be recovered against
such owner or occupier, or from any future owner or occupant, saving his
Lecourse against any other party.

The 14th sec. directs the collector how he is to proceed on receiving his col-
Yeetion roll, and the next clause. his duty and authority in case a party’s taxes
be uupaid for 14 days after proper demand made. and says that in such case he
may levy the same with costs by distress and sale of the goods and chatiles of
the party who ought 1o pay the same, or of auy goods au chatties in his pose
sesston, wherever found, in the towuship, village, town, or city i which be is
the collector, and at any time after one month from the date of the delivery of
the roll to him, he may make distress of the goods and chattels which he may
find on the lands of non-residents, and no claim of properiy. lien or privilege
theretrom, shall be available to prevent the sule or ihe paymeut of taxes and
eosts ont of the proceeds thercof. It may be said that the party who ought to
pay s either the owner or occupant assessed ; but then the Statute says they
may be recovered againsi any future vwner of occupant. Itistrue, the collector
may follow the owner or occapant assessed into any township or place within
the county to which the party may have removed after being assessed.

The most ample powers are given to collectors by these clauses of the Statute,
and the 45th sec. even goes so far s 10 say that the taXes accrued or 1o acerue
upon any land, shall be & gpecial lien on such land, baving preference over any
claim, lien, privilege, or euncumbrances of any party except the Crown, aud
shall not require registration to preserve it. It must be observed that the word
land means houses as well as lands on which there are no houses.

If the future ownet or vccupaut of a house rieans any party who may be found
m jon of it after 1, and during the existence of a coilector’s
authority, then I think the plaintiif was such occupant, and his property or goods
and chaitels therefore lisble 1o seizure and sale for the taxes d against

APPOINTMENTS TO OFFICE, &cC.

The Honaurabie WILLEAM (i £.NRY DRAPER. C. B., one of the Justices of
Ter Majestys Cowrt of Queen’s Benel. to be Cluef Justice of Her Majesty’s
Court of Common Pleas in Upper Canada.—[Gazetted Tth February. 1856.]

The Honourable ARCTHBALD McLFAN. oue of the Justices of Her Majesty’s
Conrt of Common Pleas. to be one of the Justices of Her Majesty’s Court of
Queen’s Benel in Upper Canada. with precedence from the 25th December,
1887.—[Gazetted Tth February. 1856.]

JOIIN HAWEKINS HAGARTY. Esquire, one of Her Majesty’s Counsel in
Upper Canada, to be oue of the Justices of Her Majesty’s Court of Common
Pleas i Upper Canada.—[Gazetted Tth February, 1856.]

SHERIFFS.

JAMES HALL. Esquire. to be Sheriff of the United Counties of Peterborough

and Victoria.—{Gazetted 9th Febroary. 1856.]
NOTARIES PUBLIC IN U.C.

RICHARD HUTCHISON GARDINER. of Bayfield. Gentlemean, to be &
Notary Public in Upper Canada.—[Gazetted 26th January, 1856.

ANTHOTY LA COURSE, of Lindsay. Esquire, to be a Notary Public in Upper
Canada.—{Gazetted 16th February. 1856, ]

ASSOCIATE CORONERS.

WILLIAM €. SHAW. Esquire. M.D.. to be an Associate Coroner for the
County of Wentworth.—[Gazetted 9th February, 1858,

JAMES A. PARK. Esquire. M. .; GEORGE ‘BINGHAM, Esquire, M. D.;
and JAMES CARROLL. Esquire, to be Associate Corohers for the County of
Oxford. —{Gazetted 156th February, 1856.)

FRANCIS QOWENS, Esquire, Surgeon, 1o be an Associate Coroner for the
County of Wentworth.-—{Gazetted 15th February. 1856.)

WILLIAM P. OSBORNE. Lsquire. to be an Associate Coroner for the County
of Norfolk.—{Gazetted 10th February. 1856.)

HOTCHKIN HAYNES, Esquire, M. D., and FRANCIS W. IRW N, Esquire,

o be Associale Coroners for the United Couunties of Huron and Bruce.~—
[Gazetted 10th February. 1856.]

THE DIVISION COURT DIRECTORY.
Yntended to show the number. limits and extent, of the several Division Courts

of Upper Canada. with the names and addresses of the Officers—Clerk and
Bailit—of each Division Court.¥

COUNTY OF ELGIN.
Judge of the County and Division Courts. D, J. HrouEs, St. Thomas,

First Division Court—Clerk. Simon Newcombe, Vienna; Bailiffs, Fordyce W,
Atkiuns, and Allan Marr, Vienna ; Limits—The Township of Bayham.

Second Division Court—Clerk, William Campbell, Aylmer; Bailiff, Peter Spring~
sted. Aylmer; Limits—The Townships of ‘Malahide and South Dor-
chester.

Thad Division Court—Clerk, James Farley, St. Thomas; Bailiff, Peter L.
Spana. 8t. 'Thomas; Limits—The Township of Yarmouth, and greater
portion of the Township of Southwold.

Fourth Division Court—Clerk, William arris. Tona; Bailiffs, James McBride,
Aldborongh; and Jarees Philpott. lona: Limits—The Township of
Aldborough. and a small poruon of the West part of the Township of

Southwold.
COUNTY OF OXFORD,
Judge of the County and Division Courts, ——McQuees, Woodstock,

First Division Court—Clerk. George W. Whitebread, Woodstock ; Bailiff, Hugh
McKay, Woodstock :— Limits. Tawu of Woodstock. Townships of Bland-
ford, Eiast Oxford. East Zona. and that part of North Oxford Eastof Lo1186,
and so much_of West Oxford as lies East of Lot 7, to the Stage Road,
then on the North side of said Road 1o whence it intersects the Towns
ship of Fast Oxford.

Second Division Court—Clerk, Jeremiah Cowan, Princeton ; Bailiff, Thomas
Cowan. Princeton ; Limits—The Township of Blenheim.

Third Division Court—Clerk. Donald Matheson, Embro®, West Zona ; Basliff,
Asa Hullock. Embro’. West Zona; Limits—The Townships of West
Zoua and East Nissouri.

Fourth Division Court—Clerk, James Burr, Norwichville ; Baiiffs, William B,
Searls and Solomon Veunings, Norwichville ; Limits—The Township
of Norwich. .

Fifth Division Court—Clerk. David Caufield, Tngersoll; Bailiffs, Moses Tripp
and Reaben Carroll, Ingersoll; Limits—So much of North and West
Oxford not included in First Division. Village of Ingersoll, and that part
of the First Cougession of Dereham West of Middle "Town Line.

Sizth Division Court—Clerx, Charles Hawkins, Dereham Bail%David Elliott
‘Dereham ; Limits—That part of the Township of Derehatn not im:ludea
in the Fifth Division, -

COUNTY OF NORFOLK.
Judge of the County and Division Courts, —— Sa1LMoN, Norfolk.

First Division Court—Clerk, Abraham P. Rapelje, Norfolk : Beiliffs, Aaron 8.
Barber. and Nathan Pegg, Norfolk ; Limits—Town of Norfolk and
Township of Woodhouse.

Second Division Court—Clerk. Oliver Blake, Waterford ; Bailiffs, Philip Beemer,
and John Masacar. Waterford ; Limits—The Township of Townsend.

Third Division Court—Clerk. John H. Dodge, Windham Centre ; Badiff, Thomas
Tate, Windham t‘entre ; Limits—The Township of Windham.

Fourth Disision CourteeClesh, Thomas Jenkins, Delii; Badiff, L Cook, Delhi
Limits—The Townshxi;p of Middleton.

Fifth Division Court—Clerk. Willlam Hewitt, Vittoria ; Badiff, Daniel Shearer,
Vittoria; Limits—The Township of Charlottesville.

Sizth Division Court—Clerk, Andrew McLennan, Port Rowan ; Badiff, John

. Smith. Port Rowan; Limits—The Township of Walsingham.

the land occupied by him, and that the collector being authorized by the resolu~
tien of the council was not & trespasser or guilty of any wrong in seizing and
pelling the sleigh in question. . ]
1 acoordingly non suit the plaintiff, and order him to pay the defendants their
aonts in 18 days.
o

Caurt—Clerk, Thomas Chanberlin, Houghton Centre ; Baiiff, -
Ercdc;ick H. Fick, Houghton Centre; e Towpship o
oughton.

+ Vide observanions ante pags 198, Vol. 1. on the wility and necewsity for the
Directery.




