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WITHIN the last few months the subject of trial by jury has been discussed
Cle;.ImOSt all its bearings, and the }?ros and cons have been stated with great
%teness. The letter of Mr. Jelf, which .has already appeared in our columns

e 113 435), has b.een the text upon which many sermons have been preached.
Pang) ast information received qomes from Mexico. In that country the
Cony; 1S composed of' eleven  tried men and tl_'ue,” of whom a majority can

legg tl}(it, su_bject to review by an aPpellate cour.t if the majority for conviction be
O off an ?1ght, In order to Pr‘?"‘de, for.a possible vacancy in the panel by death

‘impr erwise, twg supernumeraries sit w1th. the eleven throughout the trial. The

ession that in many cases a jury might with benefit be dispensed with,

‘;l:(ears to be growing in favor ; but thfa idea, deep-rooted as it is in the Anglo-

On breast, that a man should be tried by twelve of his peers, will die hard.

PN e

tr?UR_ confreves in the Prairie Province are just now struggling with the
Cacies produced by the numerous decisions rendered since the passing
T'”;he. English “ Common Law Procedlfre. Act, 1852.” The Western Law
v t:l in a recent editorial, piteous almost 1n its appeal for remedial interference

e legislature, calls attention to 2anomalies at present existing, which

n US in Ontario have been for years unknown. When judgment is signed
lao. SPecially endorsed writ, execution cannot issue until eight days from the
Tem 3y for appearance, thus giving the debFor, as our contemporary .laconicall.y
g arks, ‘¢ eight days to abscond with all selzable goods.” The creditor can, it
Tae, bind his debtor’s lands immediately judgment is signed, but why should

, dlsti“Ction be made in favor of goods which so often are all that the un-
wlinate creditor might realize on? Another absurdity occurs in the case of a
t for service on a British subject out of the jurisdiction, when an order must
Served with the writ, allowing the plaintiff to serve the writ, and a subsequent

*f must be obtained allowing the service,; under which order a declaration must
‘%J:kd in the prothonotary’s office, but neednotbe served. Of great value this is, for-
:ftgwh' to the absent defendant! These instances are taken out of many, but they
1{;%“*3 to show the necessity of some new code of procedure. Surely our brethren
by, O ROt do better than adopt our Judicature Act; it has its faults undoubtedly,

Ut :
't‘ has been pretty well hammered into shape.
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WE are promised great light on the new Bills of Exchange _Act. ;Il;of
months ago (ante p. 417) we gave some extracts from the forthcoming wo

. Mr.
the learned Master in Ordinary, Thomas Hodgins, Q.C. We hear that .

o Ct; ,
Maclaren, Q.C., has also in preparation an annotated edition of the same A oo

)
and we have now before us the advance sheets of Mr. Edward H Smyt':lif)n
book. Between them all we surely ought to have all available -mfor'miheif
gathered for the instruction of the profession. They will doubt1§s<s’ differ ";) the
treatment of the subject. Our readers can judge of Mr. Hodgins’ labors i’vor
extracts already given, and we can safely predicate from the past that hlse thi
will be fully and carefully done. Mr. Smythe (and we are glad to welcom

. . . . . com' )
contribution from the old capital of this Province, historic Kingston) has

. . ’
mitted the publication of his volume to The J. E. Bryant Pubhshxpg COmI;;':)i,s
and we must say that their part of the work, as well as his, so far as it has hgc;“ ¢ha
admirably done, the paper and printing being first-rate. 'We do not gat ?; s O
it is intended by the author to attempt to compete with the stapdard wz-boo ,
Bills and Notes, but rather to give practising lawyers a convenient han  the
Pointing out the changes introduced by the recent Act and their effect uP‘io the
previous state of the law ; whilst, at the same time, giving full references 0 -

‘e s . " , itat1o
decisions in our own Courts, and further fortifying his propositions by the ¢
of leading cases in England.

' . law
WE yield to none in our love and admiration of the profession of th:fectl)’
Its nobility cannot be successfully impugned, and it is because we are Pean y ad
satisfied that it is a noble profession that we do not think that it needs efally
captandum arguments to prove it. It is for that reason we must.respteof ¢
demur to the argument put forth by Mr. R. Cunliffe, the Presiden

. the
Incorporated Law Society, in his address at the recent annual meeting of
Society at Nottingham. o
Mr. Cunliffe says : “ Mr. Lake styled our profession ‘noble, and is it not‘so? ls:for thei”
" duty to advise those who require advice ; to help those who are wronged to obtain redreSa vise ouf
Wrongs ; to assist the weak against the strong, the oppressed against the oppressor ; t0

\}

Lo . themi b’
clients how to keep their own and to recover that which is wrongfully withheld from milY

endeavor to obtain justice for all who seek our assistance in obtaining it ; to arra:f ep rsof
disputes, and to endeavor (in matters in which we are consulted) to procure that ; aties © ouf
interested in property gets his proper share of it and no more? And these b.emg d,je f the !
profession, you will, [ think, agree with me, that Mr. Lake was right in his choice ©
‘noble,” as applicable to it.” ) Cun
We can fancy some prosaic and level-headed auditor saying, * Mrl;e grov¥
I see you base the claim of your profession to be a ‘noble’ one on t ok, nd
that it is the duty of its members to help the wronged, to assist the;zitofs ar®
the oppressed ; but in all law suits, I have noticed that generally sO le ) Th‘:,
employed, not merely on the side which is wronged, or weak, or OPPres;e claim?
wrongdoer, the strong, and the oppressor, all have their solicitox:s. Ift e ap 4r,
your profession to nobility rests on no better ground than this, it d.oes r;Wou dbe:
very well founded.” And on the whole, we think the prosaic individual Wo©
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3Mewhat near the trath. - According to Mr, Cunliffe's roseate picture, one
'Wol,ﬂd imagine that solicitors were a chivalrous class of human beings, like the
" Uights Errant of old, going through the world with the sole mission of befriend-
';{lg the wronged and oppressed, whereas we know it is nothing of the kind.
- . '€ nobility of the profession does not consist in its being always on the side of

TI8ht.  There are quite as many solicitors on the wrong side of cases as there
;isre on the right, and probably more—and it must necessarily be so, .bec.ause it
W 10 part of a solicitor’s duty to act as Judge. Whether his client is rfg'ht or

Tong, he is entitled to his professional adVI.Ce and assistance, and it is the solicitor’s
c:tyt 3s far as in him lies, to present his client’s case in the most favorable manner

0 Dsistent with truth to the court, and to see that the law is applied toit correct.ly
© Matter whether his client be right or wrong. The honest and faithful dis-

no‘gﬁ: of that duty by the profession constitutes, we believe, its true title to

‘ ity.

-

Tyg editor of the Albany Law Fournal has the courage of his convictions

s is perfectly able to hold his own against the small canine fraternity who
.+ 3P and snarl at those whose instincts and thoughts belong to a sphere
rnmeasurably above them. A question arose as to whether one who denied

vye existence of God should hold the position of judge. The Albany Law

oirnal said no; and its views will be found amte p. 462. The writer again
efe‘rs to the subject in the following manner :—

... Another correspondent, who has %ot the courage to sign his name, but whp
Als from Chicago, abuses us roundly for saying that no man who ‘is so desti-
Ute of reason as to deny the existence of God can be qualified to pronounce the
W," calls us a fool, saying we ‘ make him sick,” and wants to know if Huxley,
Yndal] ang Spencer are fools. By no means. They are very wise men, but in

»dllr Opinion, they were in this matter ‘destitute of reason,” and blir}d to evi-
Shce, There was once a celebrated advocate in this State who believed tht

N € earth g flat, or at all events, thought that there is no evidence that it is

Sund, I e had said that on this point he was destitute of reason, probably

'"&ce anonymous Chicago infidel would have agref:d with us, and would not have

, ‘,Otﬁused us of calling him a fool. And Yet, as it seems to us and a good many

iy €T people, the evidence in favor of the existence of a supreme intelligence is

-, utely stronger than that in favor of the rotundity of the earth. We have no

tna: J8Y to offer for our opinion. It is one which has been helfi by the great

4 ority of the wisest and greatest and best men who have ever lived. We pre-

T toagree with Washington and Webster and Napoleon rather than with Huxley,

3 0dall, 4 g Spencer on this point. It ill becomes this person to accuse us of utter-

?8 .¢Contemptu0ﬁ5' opinions, when in the same sentence he calls us a ‘fool,” and

o e“‘tend no contempt of his trinity of unbelievers when we reiterate that no.

W is fit to be a judge who does not believe in God, however clever and fit he

3 be to gather scientific facts, and however adroit he may be in arranging

“the in support of an incredulous of know-nothing theory. Such a man lacks

" Mora} senge essential to a judge. Such teachings lead small and weak and
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opxmona.xted men to write anonymous letters. Think of a lawyer who will writé
an abusive and anonymous letter to another lawyer! This person has not eve’
the plea of ignorance to excuse him, for he writes a good hand and spells cor”
l‘?jctly: But we would not take his stipulation without two witnesses- ¢
h'fn sick, do we? Glad of it. Such fellows need to be made sick. We shal
think we h:jwe not lived in vain if we make all of his sort sick enough to throw
up their briefs. Bob Ingersoll would agree with us on this point.”

Out’zgzletter of 'Mr. S'fxunders', which will be found in another column, POig:.
out an ppar.ent inconsistency in the law of sutcession to intestates’ estates un®
A e evolgtxon of Estates Act (R.S.0., c. 108). The object of a law reg‘ﬂatmg
tesfaizci(r:leiilon to property in the case of ’intestacy, ought to be to divide th'z
cstate in the way which any good man having regard to the natural claims © \
relaves ofp 1; t}m, r;lnght reasc?nably be gxpected todo. In onesense, 0 o is
ho relatives have any right to claim the estate of a deceased persor !
. all matter of legal. regulation, and if one class is included and another left o
re:p:éc:el; 5hfwe no right to feel aggrieved. But we believe that the law in
mgnkir;d 101(3{ every other, oughf: to try and work out what the great major!
the intestate ls upon as natural justice. In the case which Mr. Saunders PY
e imestate ea\{mg a f:ather and nepheV\.l, as the law now stands it would apt
that th hewe:‘ ;:l?:l)e will take, whereas if the intestate leave father and br? ¢ in
an Sharg " 0'111 of a deceased br?ther or sister), the nephew will be le i5
to shar , nd nvlw stand in t}}e place his parent would have done if living-
certain 3; o T sor'newh:?.t incongruous. We are disposed to think‘ tha
e Sine; ::X is seriously in need of consolidation or codificatior d It
copecial ge ine :t e ;evolutlon ef.fected by the Devolution of Estates Act . o
affects 1l es of everybody in the community, and it is therefore Paf- ial
y a branch of statute law, which should be included in our own 2

S .
Si’c;illll’;es, and not be left as at present, embodied in two or three ancient 1MP",
es. There are one or two other points in connection with the Devolu®

12

t 15
of

s of

pes’
1

’ii’dli‘;‘z’t;l’ct;wsee is to be deemed to take, whether directly from the testatot o
the pe‘rsgn 1rough the Rersonal representative, and whether a formal asseaape
that assema' representat{ve to the devise is necessary, and if so, in wha.t s o
the protectils to l;e manifested ; and further, some means should be provi ef he
bersonal on o bqna fide pm:chasers from a devisee, from any claims © ity
on th al representative, or creditors. The scheme of the Act is t0 place reales
shoulz s;em:) afgottmg as the personalty, and it appears to us that the same€ t;w“
some provisio rf }(1) a;l)gly to both classes‘ of property as far as practicable. ubli"
functionarv in t}Sl ou be made for vesting an intestate’s estate in some P 50
probate Y ot i interval between the death and the grant of administrat’® o
sense | ’ hat it may always have a representative i esse. There is nf) oy
e in putting creditors to the expense and delay of obtaining admimsttat
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t.oa worthless ‘estate, the only asset of which may be property on which the
er?ditor holds security, and which may be insufficient to pay his claim. We
Ink it should also be made plain what is the duty of an administrator as regards
:he Tealty after payment of the debts. The Courts have held that his powers are
€N at an end, and that he can do nothing in the way of selling the land for the
Purpoge of making a division among the next of kin. Much of the utility of the
Act wily be lost by this construction. Of course the right of a personal repre-
Sentative to sell for the purpose of division should be surrounded by proper safe-
8Uards, but that the personal representative ought to possess this power seems
OPen to little question. As regards Pper sonal estate the personal representative
48 the amplest powers, and no bona fide purchaser from him can be disturbed in
IS rights ; the same rule it appears to Us should be applied to the realty. All
Stat“teS, however, which derogate from the common law, are so construed by
€ Courts as to restrict their meaning and effect within the words actually used,
3nd the general scheme and principle upon which the Act is based seems in such
S3ses to go for naught. In this way the obvious legislative intention is very
Quently frustrated by judicial interpretation. The canon of construction
Nay be 5 good sort of ““rule of thumb,” but we venture very much to doubt

Whether it is a principle altogether abreast of modern ideas.

e

UNITED STATES LEGISLATION.

We must not lose all interest il our neighbours, notwithstandirlg their

unkindn%s in passing the McKinley Bill, so we will take a glance at the
hcock, the President of the American Bar

dress delivered by Mr. Henry Hitc : :
ssoCiation, at the recent meeting of that body at Saratoga Springs, 1n August

Bt It was the thirteenth annual meeting, and representatives from forty-two
Under the constitution the president is
"quireq to communicate in his opening address the most noteworthy changes
2 the statyte law made in the several states and by Congress during the preced-
i § year. This is truly a herculean task- Mr. Hitchcock tells us that Congress
«n_the eight months preceding August 1st, enacted 219 public acts and thlr.ty
olnt"resdutions, and 504 private acts, and four private joint-resolutions ; while
N twenty states and territories, whose legislatures met during the year, enacted
294 acts and joint-resolutions. Heaven forbid that any practitioner sh(_)uld
€Xpected to know the whole law! Nor must thereader suppose that the American
Blslator never slaughters the innocents; the total number of bills introduced
o the House of Representatives in Congress, during the period above men-
Onled, was 11.626. and in the Senate, 4,298 bills; in eleven of the states whose
iﬁouses met la;t yc;ar, 10,838 bills were introduced, while tl.le publ‘ic laws enacted
3 Ose same states were only I1,878s the private acts increasing the total by
a;—705‘_ The proportion both as between bills introducefl anq laws enacted, and
between public and private acts, varies very greatly in different states; e.g.,

8t s
Ates and territories were present.
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in New Jersey, out of 839 bills introduced, 311 became laws, of which all butdn
were public acts; in Kentucky there were 3,014 bills, and 1,926 acts passeo;ne
which only 174 were publicacts; and in Iowa, of g47 bills, only 135 blosshard'
into laws. The Legislators of Montana deserves the hearty thanks of the ingle
worked lawyer, for though they sat ninety days they brought forth not %.lfsdea -
law ; there was a deadlock. How happy the Ontario solicitor would be 1 o the
locks were common in the Toronto House. De minimis, etc., may apply they
courts, but it does not to the Mississippi Legislature. During last §essmn o
passed twenty such laws as these—an act to prohibit the sale of liquor wle of
two miles of Ethel school-house, in Attala county; an act to prohibit th-e Saithin
liquor within five miles of Mount Nebo Church; another to prevent’ y wning
three miles of Artesia; another to prohibit it within half-a-mile of Dunbar scan '
factory, Bay St. Louis. ' : wefé

Congress passed acts whereby the new States of Idaho and Wyoming eme
admitted into'the Union; bills were introduced for the relief of the Squfrom.
Court of the United States. The necessity of relieving this Court appearsd four
the fact that at the close of the October term, in 1885, nine hundred ar m, iP
cases remained on the docket undisposed of; at the end of the same tertin
1886, the number was 948, while in 1889 the number had risen to 1’180.' o O
Dependent Pensions Act, and the act with regard to the World’s Expositi©
1892, will assist materially in diminishing the surplus in the treasury. . ji

Georgia goes in for co-education of the sexes, and passed an act requlfmrgivi -
branch colleges of the State University to admit female students to equal P class
eges with those enjoyed by male students; she also establishes 2 ﬁﬁt-ugh )
college in connection with the University, where white girls will be ta. is
among other things, decorative art, dress-making, and domestic ecf)nom}’ ’ '
| is an idea for our Provincial legislators. New Jersey directs the display oes
i Stars and Stripes upon her school buildings during school hours. Jam od 10
| First of England and the Canada Methodist Conference will both be pleas ors’
know that ten states issued counterblasts against the use of tobacco by x'fnnwho
| in New Hampshire a fine of $50, in Virginia one of $100, threatens hlrI'lble in
.4 sells cigarettes to youths, the Virginia Act placing that dangerous CombuStln t
_ff the same category with pistols, dirks, and bowie-knives. In the other Seveuckyy
| prohibition includes the sale or gift of the weed in any form, and in Kent g 0
the persuading of any child to smoke it.  But from this restriction the b(;Ztter
Maryland and Wyoming are emancipated at the age of fifteen, though tht‘3 5
denies them the consolation of pistols and bowie-knives until twenty-oneés teeni
of the Dakotas and Virginia, alter sixteen; of Michigan, after 'seveﬂ orgi®
and of South Carolina and Kentucky, after eighteen; while 1n Gerbids
the herb remains proscribed durante minore atate. Wyoming oeale
the sale to any minor of any deadly weapon which may be conc 1si0®
il about the person, and North Dakota, with great wisdom, authorises the exputu ;'
i - of minors from court-rooms during trials of a scandalous or obscene Ay

n 0J.
Our own M.L.As. would do more good by introducing such a measure tha
amending the act with regard to Line Fences.
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_Massachusetts forbids any eleva _
®ing bperated by any person under eighteen,

to be placed in charge of any person under fifteen.
leclares that every avenue of employment shall be open to women, nor shall

4y person be disqualified by sex from pursuing any business, profession, or
Calling; but this shall not be construed to permit women to hold public
Offices, Michigan and North Dakot2 forbid the solemnization of marriages
SXcept by license, and the latter requires the consent of parents in the case of
"}ales under twenty-one, and females under eighteen. New Jersey now allows
elVorCe in the case of desertion for two years, formerly it was three. Numerous
Nactments have been passed in fifteen states designed to protect the public safety,
1€alth, and morals. Kentucky passed several acts forbidding lotteries for the
€nefit of schools, colleges and similar institutions, and declaring it unlawful to
dvertise such schemes. The preamble of each of these acts in vigorous terms
" Yenounces Jotteries as a most demoralizing and odious system of gambling,
aegr?ding to the State, inducing idleness and crime, productive of extensive evils
ir?ld Injury to the people of the Commonwealth, injurious to public morals,.and
Moral in all its tendencies. Michigan adopted high license and local option ;
OWa made its prohibitory laws still more elaborate and stringent ; North Dakota
:nd'South Dakota both adopted severe prohibitory statutes; Georgia makes it
Misdemeanor to sell or furnish liquor to any intoxicated person.
. Rhode Island, Michigan and Maryland, require safe heating applianc.es to be
c“bStituted for the deadly car stove, while Iowa goes in for automatic safety
couplers and automatic power-brakes o1 all cars after a certain day. Massa-
Usetts, Ohio and Michigan offer pounties for the destruction of English sparrows;
orth Dakota offers them for wolf scalps, with the ears attached; Wyoming for
olVes, bears and mountain lions; while Massachusetts appropriates $50,000 for
4 Special commission charged with the extermination of the gypsy moth. Accor-

g to an Ohio statute, no cattle, sheep or hogs shall be considered natives of

that State unless they have been within it for at least sixty days before being !(illed.
‘ by the learned President to the subject of

Considerable attention was given
lian Ballot Systern ; he traced the progress

oallot reform and the so-called Austrd ‘ :
the system, first adopted in South Australia in 1859, soon after in Tasmania

-:nd New South Wales, then in New Zealand, Queensland, Victoria, and West
) Ustralia; it was substantially adopted by Great Britain in 1872. Thence
I)reading to British America, it was introduced into British Columbia, Ontario,

Uebec’ Nova Scotia, Manitoba and the Dominion Parliamentary elections and in
Urope in substance at least, into Belgium, the Grand Duchy of Luxembourg,
Anq Italy, Among the American States, Michigan first attempted to adopt 1t 1n
::85, but unsuccessfully. In 1887 Wisconsin applied some of the features of
€ Australian system to elections in the larger cities; in 1888, Kentucky
Pplied it fo some municipal elections, while in the same year Magsacbusetts
Nacted g Jaw applying it to all elections.  During 1889, bill‘s ac.loptmg it were
Mroduced into the legislatures of twenty states and the territories of Montana
d Dakota, and in Connecticut, [ndiana, Minnesota, Missouri, Rhode Island,

tor, running over 2zoo feet per minute,
and any elevator whatever

A statute of Washington
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Tennessee, Wisconsin and Montana, it became law; and during t?ehings"
twelve months the system has been adopted in New York, New J ersey, M“;ho ug
Washington and Wyoming. There are thus fourteen states in which, the
not in all of them to the same extent or with a like degree of 'completenes;;en
Australian system is now in operation. Supplemented by stringent enact es Al
like the Corrupt Practices Act, this system, Mr. Hitchcock thinks, g1V
assurance of the absolute purity of elections. o end-

We cannot follow Mr. Hitchcock through the various constitutional a?yin g
ments made by various states and referred to by him, but must COHClu.de by s arc
that he does not consider biennial sessions a movement backwarc}s n th? mos e
of free government, nor does he object to the constitutional restrictions l'n;ption'
in various states upon the legislative power in private, special or 1003_1 legisla
or think that it indicates a growing distrust of representative institutions

. . . . ] 'm ﬂo
considers such restrictions only * obstacles in the way of the people’s whim,
of their will.”

COMMENTS ON CURRENT ENGLISH DECISIONS. .
3 T} ‘s . 11
ErRrRATUM—In paragraph 1, p. 485 for “ R.S.0., c. 3" read “ R.S.O. ¢. 1

. . 15 P.D»
The Law Reports for October comprise 25 Q.B.D., pp. 421-484; I5
PP- 136-184: and 45 Chy.D., pp. 1-86.

. . ESSION:
BILL OF SALE-—PLEDGE OF GOODS—DOCUMENT CONTAINING TERMS OF PLEDGE—PO0SS

. ré
Mills v. Charlesworth, 25 Q.B.D., 421, is one of those COmParatwely i;:,n.
instances in which the Court of Appeal fails to come to an unanimous dec(1 o
The question was whether a document embodying an agreement for the: plefgS 4
certain goods was or was not a bill of sale within the meaning of the Fills oheri
Act, 1878 (see R.S.0.c. 125). The goods in question had been seized by thehsarles‘
under a fi. fa.; the owner of the goods then agreed with the defendant C ¢ the
worth that he should advance the money to pay off the execution, ar,ld thaance:
sheriff’s bailiff should hold the goods as security for Charlesworth’s adv hold
and a memorandum was signed by the debtor authorizing Charlesvxfofth tOh ouse -
possession and sell the goods. The debtor continued to reside in the
where the goods and the bailiff were, and the goods remained undisposed gill o
over a fortnight. The debtor then in fraud of Charlesworth executed,"1 Jaim-
sale to the plaintiff who took without any actual notice of Charlesw")rth.s cexist-
This bill of sale was duly registered, and on Charlesworth discoverlng ‘.ts that
ence he removed and sold the goods. Lord Esher, M.R., was of OPmIO?ﬁ Jor
the defendant had actual possession by the bailiff, but Lindley and LOPesil title
were agreed that there had been no actual change of possession, that t ‘: and
of the defendant could not be proved without reference to the agreemen ;sac'
therefore it was a bill of sale. Lord Esher, however, thought that the tra\ledg""
tion was covered by Re Hubbard, 17 Q.B.D., 690, and that it was only ah‘;t the
because accompanied by an actual delivery of possession, and therefore t

LH]
writing recording the pledge need not be registered. The judgment of Day
at the trial was therefore affirmed.
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HigawAY, LIABILITY TO MAINTAIN—FOOTWALKS.

In ve Local Board of Warminster, 25 Q.B.D., 450, may be referred to as an
Athority for the proposition that when & Statute imposes a duty on a municipal
authority to maintain a road, it includes the footwalks at the side of the road.

I RacT
S CAL— - - .
ICE—QFFICIAL REFEREE, JUDGMENT OF APPEA POWER OF COURT TO ENTER JUD(:MF.NI——ORD.

XXXVL, R, 52 ORD. LIX., R. 3-~(ONT., JUD. ACT) S. 103).
In Clark v. Sonnenschein, 25 Q.B.D.; 404, the Court of Appeal (Lord Esher,
.'R" Lindlev and Bowen, L.J]J.) affirmed the decision of the Queen’s Bench
Wision, 25 Q.B.D., 226 (noted ante pP- 452), to the effect that on appeal from
-the direction of a referee to enter judgment, the Court may order any judgment
sees fit to be entered. It has been already pointed out that under the Ontario
Practice the referee to whom a cause is referred has no power to direct a judg-
nent to pe entered. He can only find the facts, and a motion must be made to

¢ Court for judgment ; this case, however, may be taken to settle the point of
Practice that notwithstanding the wording of Ont. Jud. Act, s. 103, to the effect

At the finding of a referee, unless set aside by the Court, is to be equivalent to

€ verdict of a jury; it does not follow that the Court can only set aside a finding
%4 referee in the same way and on the same grounds that a verdict of a jury
ican be set aside. Lord Esher, M.R., 1ays it down that a finding of the referee
S Subject to the same rules of appeal as the decision of a judge trying a case

ithout 4 jury, which is probably to be taken to refer both to the grounds
On. Which the ﬁnaing may be set aside, and to the tribunal by which it may set it
Side. I Ontario, however, the decision of a judge trying a case without a jury
-an only be set aside by a Divisional tourt, or the Court of Appeal, whereas the

Ndgmen¢ of a referee may be set aside by a single judge.
PRACTICE—* JUDGMENT "’ AND ¢ ORDER," DIFFERENCE BETWEEN.

n In Ousioww v. Commissioners of Intand Revenue, 25 Q.B.D., 465, it became

LeCESsary for the Court of Appeal (Lord Esher, M.R., and Lindley, and Bowen,

JJ.) to determine what is the difference between an order and a judgment.

®lowing the decision of Cotton, L.J.- it Ex parte Chinery, 12 Q.B.D., 342, they

me o the conclusion that a judgmen't is a decision obtained in an action by

‘ ;vhich a previous existing liability of the defendant to the plaintiff is.e§tablished,
thd that other decisions were orders. In the present case the decision §ought
° se stated under a Statute, and 1t was’

hej € appealed from was given upon a €2
o that it not being given in an actiom
A but an order.

the decision was therefore not a jud-g“.:

UsBAND AND WIFE—MARRIED WOMAN—SECOND MARRIAGE—DEBTS CONTRACTED ‘BEFORE MARRIAGE"
~RESTRAINT UPON ANTICIPATION——MARRIED WOMAN's PROPERTY AcT, 1882 {45 & 46fVICT.;:0(

75) ss. 13, 19—(R.8.0., c. 132, ss. 15, 20)- e s
p In Fay v. Robinson, 25 Q.B.D., 467, 3 new point ung’(éf thé.'M?rﬁgd.Womeﬁf%i
r"Perty Act arose. By sec. 13 (se€ R.S.0., c. 152;'s 15)it is'provided that




-
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after marriage a wife shall continue to be liable in respect of and to the extent ©
her separate property for ““all debts contracted by her before marriage.” By
sec. 19 (see R.S.0., c. 132, s. 20), nothing in the act is to interfere with or affec.t
any settiement or render inoperative any restraint against anticipation ; but it
1s provided that no restriction against anticipation contained in a settlement ©
a woman’s own property to be made or entered into by herself shall “ have any
validity against debts contracted by her before marriage.” In this case a jlldg'
ment for a sum of money was recovered against a married woman, who subsé
quently obtained a dissolution of her marriage and married again; and by a set-
tlement made on her second marriage, property belonging to her was settled t0
her separate use without power of anticipation. The question, therefore, for the
Court was whether the property thus settled was liable for the satisfaction of the
debt so incurred during the first marriage. For the defendent it was conteﬂd_e
that the only debts before marriage which were protected and within the saving
clause of s. 18 (Ont. Act, s. 20) were debts contracted by a married woma?
bfefore any marriage at all had taken place and such as create a common law 11"
bility. But the Court of Appeal (Lord Esher, M.R., Fry and Lopes, L'JJ')
were unanimous that the liability which a married woman is ernpowel'ed
incur under the Married Woman’s Act is a debt within the Statute, and that
the words ‘ before marriage” in s. 13, (Ont. Act, s. 15) are not confined to 2

ﬁrst .marriage, but relate to the marriage actually existing at the time of the
inquiry.

SHIP—BILL OF LADING—EXEMPTION OF SHIP-OWNEK’S LIABILITY-~-NEGLIGENCE.

Norman v. Binnington, 25 Q.B.D., 475, is a case on the construction of 2
clause in a bill of lading whereby the ship-owner was exempted from liability fof
injury to the cargo arising from inter alia * negligence or default of pilot, maste’
mariners, engineers, or other persons in the service of the ship, whether in nav”’
gating the ship or otherwise, loss or damage arising from rain, storage, or co™’
tact with other goods being excepted, and the ship not being liable for any cor”
sequence of the causes herein excepted, however caused or originated.” The
goods in question after being placed on board were injured by reason of persoﬂst;
for whose acts the ship-owner was responsible, negligently exposing them \
rain and contact with other goods which were wet. Charles, J., before Whont
the action was tried, was of opinion that the ship-owner was liable, and
the injury was not within the exemption of the bill of lading, but on aPPea1 to
Divisional Court (Cave and A. L. Smith, J.J.) this decision was reverse .
was admitted that the exemption protected the ship-owner from liability fo_
damage by rain or contact with other goods which were wet, but it was con
tended that the exemption did not apply when such damage was brought abol:t
through the negligence of the ship-owner’s servants; but the Divisional C0Y
held that the words “‘or otherwise,” which we have italicised above, extend®
the ship-owner’s exemption from liability for the negligence of his servants t0 2
acts of negligence on their part which might result in bringing about any damaé
from which the ship-owner was to be exempted. -
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EAS!:::ENT-—AIR——PRESCRII'TION—RIGHT To VENTILATING SHAFT ON PROPERTY OF ANOTHER—LOST
ANT, '
481, was a rather curious case. The plaintiff
ta : or lost grant, under the following circu.m-
cennces : Upon the plaintiff’s premises Was a cellar hewn out of the_rock, which
v a}', for the past forty years, had been used for brewing, and which had been
. 'tntilated by means of a shaft cut therefrom through the rock into a disused
;::“ on the Qefendant’s premises. Tlfle Openingr of this well the defendant had
wherfered with and the plaintiff claimed an injunction. Pollock, B., before
om the case was tried, held it to be @ case in which a lost grant ought to be

o _Bass v. Gregory, 25 Q.B.D.,
Almed an easement by prescription,

preS“mEd, and granted the injunction.

ProBaTE—LosT wiLL—WILL PROVED BY ORAL EVIDENCE.

is tgh_e only case in the Probate DfViSiOH which we think necessary to refer to
of the linportant one of Harris v. Knight, 15 P.D., 170, in which the othef brangh
chi e Court of Appeal, presided over by Cotton, L.J., failed to agree with their
ief. The case was one in which probate was sought of a lost will. It was
prO’ved that a document purporting to be a will had been produced at the testa-
s funeral by his widow, which she claimed gave her a life interest in a free-
919 estate which constituted his only Property, and after her death it was to be
Wli\;lded among the testator’s sons and daughters. The paper was subscribed
h three names, one of which purpOl'ted to be that of the alleged testator, but
Were was no evidence that there was any attestation clause. The defendant,
o o Was the eldest son, who read ‘the paper at the funeral, sai_d at once it was
ste will of his father’s and that the signature purporting to be his was not. No
Ps were taken to prove the will, but the widow lived on the property undis-
Urbed until she died, a period of eight years. There was evidence to identify
€ signature of one of the witnesses to the alleged will. Cotton, L.J., in the
Sence of proof of there being any attestation clause, or of the due execution of
w:'Will, thought the will was not pYOV.ed, whereas Lindley and Lopes, L.JJ.,
\'®re of the opinion that the maxim omia prasumuntuy rite esse acta ought to be

1 .
Woked in favor of the will.

PR :
I .
NCIPAL AND AGENT—BRIBES RECEIVED BY AGENT—INVESTMENT OF MONEYS RECEIVED AS BRIBES

B
Y AGENT—FOLLOWING MONEYS.

.In .Lister v. Stubbs, 45 Chy.D.,
. llie In their employment as forema
io ought materials for the plaintiffs
D of which he had invested, and the

®fendant the amounts he had so received, and ' :
€ Money into the investments, and they moved for an interlocutory injunction

O restrain the defendant from dealing with the investments, or for an order
1re_cting him to bring the money into Court. But Stirling, J., refused the
tion, holding that the relation between the defendant and the plaintiffs was

1, the plaintiffs claimed that the defendant,
n, took from one of the firms from whom
large sums by way of commission, a por-
plaintiffs claimed to recover from the
that they were entitled to follow
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that of debtor and creditor, and not that of trustee and cestus que trust, and. theft‘;
fore they had no more right than any other creditor to interferej w1tt{ Fon
defendant’s use and enjoyment of his property before judgment, and his decis!
was affirmed by the Court of Appeal (Cotton, Lindley, and Bowen, L.J].).

. SENT:
CoMPANY—DIRECTORS—INVALID ALLOTMENT OF SHARES —RATIFICATION-—PRINCIPAL AND AG

In ve Portuguese Consolidated Copper Mines, 45 Chy.D., 16, the principle to ];e
deduced from the decision of the Court of Appeal (Cotton, Lindley, and BOWelii
L.]JJ.) afirming North, J., appears to be this, that when in answer to an appP
cation for shares an allotment is made at an invalid meeting of directors, ?-“e
notice of the allotment is sent to the applicant, such allotment may at any U“::
before the application is withdrawn be ratified at any regular meetir?g of dlreto
tors; and a refusal to pay the allotment or an appeal ad misericordiam nOtthe
press the shares on the applicant ; are not equivalent to a withdrawal of o
application, neither is a refusal to accept the certificates of allotment, unac(.lgca.
panied by any distinct repudiation of the allotment ; and that where the rati o
tion takes place three or four months after the allotment, and before any rept the
tion of the allotment, it is within a reasonable time; and, further, that n
company bringing an action to enforce payment of the allotment, or a resolut1®

R . at1”
passed at a duly constituted meeting of directors, are both sufficient acts of T
fication by the company.

CREDITOR'S DEEN—RESULTING TRUST.

e
Cooke v. Smith, 45 Chy.D., 38, presented a neat point for decision,. bUtt;};t
Court of Appeal (Cotton, Bowen, and Fry, L.J]J.) came to the conclusion en
Kekewich, J., failed to solve it correctly. The point was this, an asslgnm.bu.
of a debtor’s estate for the benefit of creditors, which provided for the .dlsF;.lt )s
tion of the estate among the creditors (who released the debtor from liab1 ;;1):3
but which contained no express provision for the disposal of any SUYPIUS_ W e
might remain after paying the creditors in full: and the question was, in
a case is there any resulting trust for the assignors which would entitle th?,mbut
bring an action of account against the trustees. Kekewich, J., said *no, the
the Court of Appeal were of the contrary opinion. Kekewich, J., thought elf
whole of the estate was divisible among the creditors in proportion to t
claims, no matter what it might yield. But there was a provision enablmgt o
trustees to pay certain creditors for small amounts in full, in advance. Of' Otiﬂg
creditors, and the Court of Appeal laid hold of this circumstance as indica"",

: ims !
that the true intention was merely to provide for the payment of the clai™
full.

—Co¥
Marr1ED WOMEN'S PROPERTY AcT, 1882—(45 & 46 vicT, c. 75) s. 5—R.S.0., ¢. 132, S N0

ppOSE

TINGENT TITLE—SPES SUCCESSIONI$S-~GIFT TO NEXT OF KIN OF PERSON WHO IS SU

DIE AT A FUTURE TIME. :
the

der 4

In re Parsons, Stockley v. Parsons, 45 Chy.D., 51, a question arose un athe

Married Woman’s Property Act, 1882. A testator died in 1879, and bequé
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i Sum of money to trustees upon certain trusts and subject thereto, in trust for
such person or persons as at the time of the failure of the preceding trusts would
€ my next of kin, and entitled to my personal estate, under the Statutes for the

dllsFribution of the personal estates of intestates, if I had then died intestate.”
his event happened on 21st May, 1886, and a woman, married in 1857, was

One of the persons who would have been next of kin of the testator if he had

died on the 21st May, 1886. She made a will dispesing of her interest, dated in

1889, and died in the same year, Jeaving her husband surviving. The question

Was whether, under the circumstances the will was valid. This depended on

the date at which the title or interest of the wife accrued. Kay, J., was of opin-

lor.l that up to the 21st May, 1886, the wife had a mere spes successionts which was
Deither an interest or title, and that the maxim nenmo haves viventis applied, so as
jor to that date.

to prevent her having an actual vested or contingent interest pri

hat therefore under the Act of 1882 the property having been acquired by her
after the Act, it become her separate property under its provisions, free from
any marital right of her husband. In arriving at this conclusion, the learned
Jludge found it necessary to consider Trusts, 21 L.R.,
tlrc 397, in which the Master of the Rolls, .

ces of Ireland, had arrived at a contrary decision, but w
With the English cases, he declined to follow.

an Irish case: Re Beaupres
the Lord Chancellor, and Lords Jus-
hich, being in conflict

ILL—L1:GACIES PAYABLE OUT OF PROCEEDS OF SALE-~DEFICIENCY-—FAILURE OF ONE LEGACY-—-

ABATEMENT— RESIDUARY LEGATEE.
The only case remaining for consideration is In re Tunno, Raikes v. Raikes, 45
Chy_])., 66, which was for the construction of a will. The testatrix had made
& bequest of her diamonds upon trust for sale, and out of the proceeds to pay
two legacies of £600 and £700. The £600 was for the repair of a church, “such
T®pairs to be commenced within the period of twelve months from my decease.”
he repairs were not so commenced- The other legacy was declared invalid.
e will contained a residuary bequests but did not otherwise deal with the sur-
Plus, if any, derived from the diamonds.  The diamonds realized £9oo, and the
duestions Chitty, J., was called on to decide were (@) Had the £000 legacy failed
Y reason of the repairs not having been commenced within twelve months; ()
Yas that legacy entitled to be paid in full, or was there to be an aba.tement
Proportioned to the deficiency of the fund to pay the two legacies. Chitty, J.,
eld that the clause as to the commencement of the repairs did not amount to a
ondition precedent, and that the residuary legatec was only entitled to what

Was left after payment of the £600 legacy in full.
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Correspondence.

THE DEVOLUTION OF ESTATES ACT.
To the Editor of THE CANADA LAW JOURNAL:

. of
SIr,—Few people will, I think, be disposed to deny that the Devolutl‘:;len_
Estates Act was a step in the right direction. I, however, desire to call 2 des
tion to a point which, I think, may have been overlooked. Section 6 prov the
that “when a person shall die without leaving issue and intestate as to pall
whole or any part of his real or personal property, his father surviving s of
not be entitled to any greater share under the intestacy than his mother
any brother or sister surviving.” sently
Now equitable as is this provision, it does not appear to me to be suffic
comprehensive to meet a contingency very likely to arise. . wifeés
Under the English Statutes of Distribution, if the intestate leave neither the
nor child, nor the descendants of any child, then, if the father be d?ad’ ud
mother, brothers, and sisters of the intestate take the personalty m thhe
shares; but if any brother or sister shall have died in the lifetfme o e
intestate leaving children, such children shall stand in loco parentis, prov 256
the mother or any brother or sister of the intestate be living at his dec€
but not otherwise. laws 2
Now let us suppose that since the Devolution of Estates Act became 2 ,or
person in Ontario dies intestate without leaving any wife, child, or Chlldren;n
their descendants, but leaving him surviving his father, mother, brothers, riof
sisters,and the descendants of a deceased brother or sister. As the law stood phole
to the 1st August, 1886, the father would, in the case put, have taken the wtake
of the personalty; but since that date he will very justly be allowed tOd bro-
only a distributive share of the estate, and the descendants of the decease 50
ther or sister may, it is thought, be permitted by virtue of the Statuteca
Distribution to stand in loco parentis, and in this way justice would be don
round. Sup*
But let us see what will be the effect under a different state of facts. isters
posing the intestate leave only a father and the descendants of a brother or !
what will happen then? The Devolution of Estates Act is silent as t© lis
children of a deceased brother or sister standing in loco parentis, and the E!}]%ren
Statutes of Distribution, and the cases decided thereunder, show that the Chlot
of a deceased brother or sister can only stand in loco parentis provided t.he m st
or any brother or sister of the intestate be living at the time of his dee thef
And, therefore, as between the father and the descendants of a deceased brOI
or sister, the whole of the personalty: would go to the father and Sub'_sec' him
sec. 4 of the Devolution of Estates Act at once comes to his aid and gives

3 . ate,s
the whole of the realty, thus completely excluding the children of the intest
deceased brother or sister.

by
3
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of 11 . ave intended any such result, and if my view
de e law as it now stands be correct, 'the Act ought to be amended, as if the
scendants of a deceased brother or sister are entitled to share when the father,
;nother, and a number of brothers and sisters of the intestate are alive, they are
urely equally entitled when the father only is alive.

Kemptville, Oct. 8, 18go.

The Legislature could hardly h

E. SAUNDERS.

OUR SCHOOL SYSTEM.

T .
0 the Editor of THE CaNADA LAW JourNaL:
SIR,—Your journal is not an educational publication; but as it is certainly

t . . . .
he best we have for the discussion of questions concerning the education laws of

\ Dtario, I venture to call your attention to the following little article which,
Vith the aid of Mr. Punch and the authorities therein mentioned, I wrote, and

the Editor of The Weck kindly printed iq the number of his paper for the 25th
tuly, now past, and with the spirit of which I am glad to see, by his late address
0 a large audience at Guelph, the Minister of Education cordially agrees, and

caS foreshadowed his intention of P endments in which I feel
Sonﬁdent you and your readers wi and wish him
uccess. The following is the letter referred to:—

Jul “1 rea.d with much pleasure the paragl’aph in the leading article of T/z.
(ouy last, in which you remark and refer t0 7'7“’ Bystander as agreeing with you—.—that thre§-
Chilrt;hs of those who use the Public schools aré Just as well able to pay for the schoollng of their
ea ren as for their food and clothing, and are .equally bound to do so : that there s reason to
N I the very class for which gratuitous education is needed don’t avail themselves of the provi-
e:'” that if the state of the law is such that W€ are unable to get the children of the poorest
is ucated, it should be altered for that purpose ; and that the free education of all classes which

In many cases given in the high schools i8 something still more unreasonable ; in all which I

imOSt cordially agree, as I do also with your concluding remark that the provision last mentioned
S not merely unjust to those who make is frequently injurious to

¢ no use of these schools, but 1
' 0se who are induced to use them, when they might be better employed in manual labor. With
eference to this last remark, I think it wou tion of your readers

X 1d do no harm to call the atten
t: the following extract from Mr. Punch’s sensible and dramatic illustration of the case as respects
‘¢ Public schools in England :—

roposing certain am
Il agree with like cordiality,

¢ Week of the 25th

o CLEVER BY HALF.
and answers cut on the straight.
cation?

he School Board.

TO
Being questions
Question.—So you have finished your edu
Answer—Yes, thanks to the liberality of ¢
©.—Do you know more than your parents?
A-\Certainly, as my father was a sweep and my mother a charwoman.
Q.—Wonld either occupation suit you?
st:d' —Certainly not; my aspirations soar 2
¥, unfits me for a life of manual labor. .
Q'“Kindly mention what occupation would suit you?
4.—1 think I could, with a little cramming. pass the examinatio ;
. Q.—Then why not become an officer in either branch of the United Service, o
e Inns of Court ? . )
inA;\Because I fear that. as a man of neither birth nor breeding,
either the Camp or the Forum.
@.—Would you take a clerkship in the city? . . . .
4.—Not willingly, as 1 have enjoyed something better thana commercial education ; besxd.es city
Clerkships are not to be had for the asking:

pove such pursuits, and my health, impaired by excessive

n for the Army, the Navy, or the Bar.
r a member of one of

I should be regarded with contempt
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Q.—Well, would you become a shop-boy or a counter-jumper? i

A.—Certainly not; I should deem it a sin to waste my accomplishments (which are many) in illi’é
a situation suggestive of the servants' hall rather than of the library,

Q.—Well, then, how are you to make an honest livelihood ?

4. --Those who are responsible for my education must answer that question.

¢.—And if they can't?

A‘._Then I must accept an alternative and seek inspiration and precedents from the records of su¢”
cess in another walk of life, beginning with the pages of the Newgate Calendar |—Punch, Fuly 12, 189

Punch is a moralist and philosopher of the laughing school ; but our English proverb tells
us, there is many a true word spoken in Jest. The Roman philosopher and poet asks : Ridente”
dicere verum,— Quid vetat? “ What hinders a jester from speaking the truth?” Common S‘fnse
answers, Nothing hinders, and Punc%'s illustration is apposite to his case in hand, It is not 18"
that boys should receive az #e public expense an education that unfits them for manual 1abo"’
and those who make the laws, which give them such education at the cost of the-tax payen afe
responsible and must answer the question PumcA's examiner puts. Education at the public
expense should be given only to those whose parents cannot pay for it, and should apply to SU¢
subjects as will be of use to them in such callings and employments as they may reasonably
supposed likely to be cngaged in, and should certainly not be such as would unfit them for manv
labor, the independence and respectability of which, especially in agricultural persuits, shoul
always strongly insisted upon. Institutions for higher education should be supported by volur”
tary contributions, or if aided from the public purse should only be so to a very moderate exteb
and for purposes in which the state has a direct interest, or which are connected with the scholaf®
probable calling and means of support. No one should be placed at the cost of the taxpayeh "
the position in which Punck’s examinee finds himself by being to0 clcver by half? d

Yof’ may be sure that I perfectly agree with the Minister in all he is report¢
as having said in his address, touching the injustice of taxing the whole peoP ¢
for.the support of schools without providing for the attainment of the end for
\&"hlch the taxes are imposed, and as to the qualification and adequate remuﬂera:
tion of the school teachers, and his plan of switching pupils off the usual trac
of education in the High Schools to lines of commercial, industrial, and agric®”
turs‘tl training. He might perhaps allow a similar switching off between t ¢
Ord.ma.ry Public School and the High School, for there must certainly b€ ?
majority of passengers in the educational train who do not need to procee;
beyond the end of the Public School track; all could not with advantage av3!
themselves of through tickets, and should certainly not be provided with them 2
the cost of the taxpayers. Anyone who desires further information and fulléf
arg.uments in support of the Minister’s views, may rcad with advantage the
article on “Over Education” in the Westminster Review for September lﬂst{
(1890), the writer whereof holds a university education by no means necessar’
to success, even in some professions for which it has heretofore been deem®

essential, and hints that the'name of Mr. Gladstone may possibly close the list
of great scholarly statesmen. ' W.

i [We agree in the main with the views expressed by our valued correSP_On‘;
ent. The subject is one which doubtless will reccive more attention as tim

S t
g§v€s on and the objections to the present system develop themselves. Bl"‘e
while we gladly open our columns to the discussion of this subject, to the aboV

: . d
e?tent, we have not space to pursue it further, even were it strictly within the ﬁel
of our labors as a legal journal, which it can scarcely be said to be.—ED. L.J]
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Notes on Exchanges and Legal Scrap Book.
CARRIERS—LIABILITY FOR BAGGAGE.—Plaintiff, having bought tickets of
defendant railroad company for himself and family, pointed out to the baggage-
‘master their baggage, consisting of three trunks and two boxes, and they were
all checked except one box, a small, rough, pine box, such as is used for mer-
Chandise. This box was not checked for the sole reason that it had no handle
'OF place to which a check could be fastened, but the agent received it, saying
thaF he would place it in the baggage-car, and that it would go just as safe.
v;;“ntiff r‘nade no misrepresentations, and was not asked as to the contents or
behu'& For some reason it was not P13C§d in the baggage car, but was ?eft
ind on the platform, and afterwards put in the baggage-room. That evening

one hight baggage-master, who knew that plaintiff intended to have the box go
o the f.:rain with him, delivered it to-one who falsely claimed to hz.we authority
ot Teceive it, and at his request it Was checked as baggage for him to a place
~lia}er than that plaintiff had gone to- Held, that the r.allroad company was
le to plaintiff for the contents of the box. As a carrier of passengers the
_compan_y was bound, unless there was reasonable ground for refusal, to take all
Persong who applied for passage, and their baggage, not exceeding one hundred
Pounds of weight to each passenger, ands s a carrier of such packages of freight
88 above described, to take them when offered for transportation by the accom-
foan}'ing passenger ; and it was responsible, when duly delivered and accepted,
anrdthe safe convevance and delivery of Sll_ch baggage, and of such packages, to
at the point for which they were destined, unless prevented by an act of the
Pubjje enemy, by act of law, or by an irresistible, superhuman cause. A delivery
Oa duly-autho;ized agent of a common carrier, who is in the habit of receiving
package& is undoubtedly a sufficient delivery. In this case the delivery to
arstow, the agent of the company, was to one intrusted to receive baggage and
packages, and not to one engaged in other duties. A rough pine box, such as is
Used for merchandise, was })resented for transportation, and exposed to the view
It was of small dimensions, and of a kind rarely if ever
If it was not properly baggage, it was a pack-
3ge of freight to go with the passengers: The property in the box was evidently
Ot'so packed as to assume the outward appearance of ordinary baggage, or so

S to deceive or conceal. It was within the scope of the agent’s business and
d carry the box as bag-

duty ¢, decide whether the company Would receive an

‘g‘ige or as an article of freight. If the latter, it should have been so stated, and

i ® terms made known and insisted upon, if the company was desirous f)f avoid-
8 any sort of responsibility for it as baggage. This principle 1s, we think, fully
llSFained by what is stated in the opinion of the Supreme Court, in the case of
Ulroad Co. v. Swift, 12 Wall. 274, to-wit: “ But if property offered with the pas-

,te“ger is not represented to be baggage: and it is not so packed as to assume

"Mt appearance, and it is received for transportation on the passenger train,

0
us the proper agent.
¢ - . :
d for packing wearing apparel.




530 The Canada Law Fournal. Nov. 1,189

there is no reason why the carrier shall not be held equally responsible for 1t®
safe conveyance as if it were placed on the freight train, as undoubtedly he ca®
make the same charge for its carriage.” To the same purport is the case .
Railway (:‘0. v. Shepherd, 7 Eng. Ry. Cas. 310: “ If the traveller takes with i
other articles, which do not come strictly within the denomination of baggage’
and exposes them to view, so that no concealment is practiced, and the carrief
chooses to treat them as personal baggage, and carries them accordingly: ant,
loss occurs, he will be responsible therefor.” The company had given to 1t°
agent a.uthority to receive and check baggage, and had also given him powe! w0
geterr.mr.le what property came within that class or description of property:

ad similar power with regard to freight to be placed in the baggage-car: n
the.usgal and ostensible scope of his employment he received the box withov!
hesntathn, and said he would place it in the baggage-car, and it would g0 just >
safe as if checked. But although thus delivered and accepted it was not tra”
sported at all. Yet it was taken into the custody of the company by its propef
agent, and the company’s liability as a carrier commenced at the in;tant of the
acceptapc.e_ In Ang. Carriers, sec. 129, it is said that ‘‘ the entire weight © -he
responsibility rigorously imposed by law upon a common carrier falls upon A
contemeraneously [eo instante] with a complete delivery of the goods to be f0”
war'ded., if accepted, with or without a special agreement as to reward ; fof the
obligation to carry safely on delivery, carries with it a promise to keep Safely
before the goods are put in itinere.” And again, sec. 131: ‘“ A person who .152;
common carrier may at the same time be a warehouseman, and after he rece!"en
the goods, and before they are put in itinere, they may be lost or injuréc
§uch case, if the deposit in the warehouse is a mere accessory to the carriag® Ot:
in othe’r words, if the goods are deposited for the purpose of being carried, suCS.
person’s responsibility as a common carrier begins with the receipt of the gOOdlé
that is, he then becomes responsible for all losses not occasioned by i“e"itab
casualty ; whereas, if he were a mere warehouseman, he is not liable unles®
has been guilty of ordinary neglect.” In Railway Co. ; Belknap, 21 Wend- 35‘::
it was considered that where the baggage was received, but lost before tfa“sl)?e.
tatlof" the railway company was answerable, as a common carrier, for the = el
keeping of the property; and that its liability existed independent of any ©f ut
contract, express or implied, for the safe-keeping of the property, and W! b 1l
regard to any question of negligence, and that the judge would have beer! “'let.
warranted in instructing the jury that the owner was entitled to their V&' l‘;l'
See also Hickox v. Railway Co., 31 Conn. 281. If‘a trunk is delivered 2 ® 1
rf)ad station at 11 a.m. to go in a train at 3 p.m., the railroad is liable as 2 ax,'
rier from the time of delivery. About ten hours after the reception © © boe-
and the departure of the plaintiff and his family on the train, the night baggagef
master, Staibler, who had been present at the delivery unc,lertook to surre’ ity
ittoa t.hlrd_ party, and did so. The question of fact as, to Truesdell’s auth?f‘
to receive it as agent of plaintiff was determined in the negative by th® vi-
under careful and accurate instruction from the court, and upon sufficie” ief
dence. Where the defence is that a delivery was mad; to an agent of the o

o gk
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proved that the person to whom the goods were
rized as such. The carrier is under as much
he right person as he is to deliver it in a rea-
_?‘Onable time at the proper place. Although Truesdell had before been an
advance agent” of plaintiff for the purpose of posting advertisements, etc., it
ty no means follows from this alone that he had any authority to receive and
ake away to State Centre property just consigned by the owner himself into the
Custody of the company for transportation to Missouri Valley Junction, and which
t € owner, to the actu;l knowledge of both of the defendant’s agents, intended
O take in the same train with him to the latter place. If Staibler had not what
Vas almost equivalent to actual notice of the dissolution of all business relations
®tween the plaintiff and Truesdell, yet he certainly had enough in the acts and
Statements of the latter, under all the circumstances, to put a person of ordinary
Prudence and care upon guard and inquity. If the delivery by a carrier be to
€ Wrong person, although it be entirely by mistake, or by gross imposition, or
Upon 4 forged order, the carrier will nevertheless be responsible for the value of
Eff.’,’oods so lost. Story Bailm., seC. 5450, also sec. 450 ; Ang. Carr., sec. 324;
inslow v. Railvoad Co., 1 Am. Rep. 305. In Stephenson v. Hart, 4 Bing. 476,
1 € delivery was, as in this case, to a Person who showed that he had a know-
edge of the contents of the box. And In Duﬁ v. Budd, 3 Brod. & B. 177, the
thery was to a person to whom the defendant had before delivered parcels.
Urrough, J., said: “Carriers are constantly endeavoring to narrow their
responsibility and creep out of their duties, and I am not singular in thinking
at their endeavors ought not to be favored. The question here is whether
ére was gross negligence. [ think there was, and I am of opinion that the
Case wag properly left to the jury, and that they have given a proper verdict.”
Oreover, even if this defendant were not liable as a carrier, but simply as
“,'arehouseman, yet this would follow, that warehousemen are not only respon-
Sble for Josses which arise by their negligence, but also for losses occasioned by
€ innocent mistake of themselves and of their servants in making a delivery of
the goods to a person not entitled to them. For it is a part of their du‘ty to retain
€ goods until they are demanded by the true owner, and if, by mistake, they
deliver the goods to the wrong person, they will be responsible for the loss, as
Pon 5 wrongful conversion. Dak. Sup. Ct., Dec. Term, 1876. Waldron v.
Chicago & N. W. R. Co. Opinion by Shannon, C.J.—Albany Law Fournal.

0 . )
drl_CODSlgnee, it must be clearly
oell.vered as agent was duly autho

1gation to deliver property to t

e

TRUST—FRAUD BY AGENT—SECRET CoMmissioN—INVESTMENT—FoOLLOW-

NG Fyunps.—A foreman employed by 2 firm was in the habit of receiving a secret

‘om :m on behalf of his principals from a certain

{irm nvested by him in the purchase of certain

And and houses. Held, that although the employers would be entitled to recover

om the foreman the sums so received from him by way of commission, yet they
'®1¢ not entitled to follow the money in

to its investments. No case has been
Siteq which precisely decides the point. Two cases, however, were referred to,
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nf‘“T’ely, Morison v. Thompson, L.R., 9 Q.B., 480, and Metropolitan Bank v
Heiron, 5 Ex. Div. 319.  In Morison v. Thompson the plaintiff purchased 2 ship
thr01.1gh the defendant, who was his broker, for £9,250. An arrangement ha
previously been made between the vendor and his broker that if the ship was
sold for more than £8,500, the broker might retain the excess; an arrangeme”
was also made between the vendor’s broker and the defendant, that a portio? y
such excess should be paid to the defendant, and the defendant received from the
ven'dor’_s broker f250. It was held that the plaintiff, the purchaser, cou
maintain an action in respect of the £250 for money had and received. Cockbuf™
C.J., in delivering the judgment of the Court, said (at p. 486): ‘‘ In our judg'
menF the' result of these authorities is, that whilst an agent is bound to accou?
to his principal or employer for all profits made by him in the cours€ of ht®
emplo){nlent or service, and is compelled to account in equity, there is at Fhe
same time a duty, which we consider a legal duty, clearly incumbent upon hir
whenever any profits so made have reached his hands, and there is no account !
regard to them remaining to be taken and adjusted between him and his employe.r’
to pay over the amount as money absolutely belonging to his employer-

was precisely the case in regard to the money in question acquired bY the
defendgnt in the course of his employment without the knowledge or sanction ©
Fhe plaintiff; it wasactually in his hands subject to an immediate duty to hal
it over to his employer. Under such circumstances the money, being the
property of the employer, can only be regarded as held for his use by the age?)
and must, consequently, be recoverable in an action for money had and receive’
The facts of that case were very similar to those of the present. There was !
Statem?nt there that the money ever came to the hands of the defendant fro
the plax‘ntiff_ The case decided that the legal right of the master was not mer¢
to obtain damages, but to recover the money received by the servant 2° an,
asc.ertained sum in an action for money had and received. The case of etr?
politan Bank v. Heiron is different in its facts, but the judgments of the Court ?
{A‘Ppeﬁl throw great light on this class of cases. The judgment of Cotton L)
in that case is particularly important. He says: * It was urged that no t_l °
run‘s ggamst a breach of trust; but that argument was founded on an iIlSUﬁimer'l
dfﬁhmtlon qf what is meant by a breach of trust. Where a trustee has & fun
hls }')f)SseSSIOu, and wastes it, either by neglect of duty or by doing an act I
Jus.tlhed’ and the cestui que trust comes to recover his money, no time will bar b1
suit, for it is a claim by the cestus que trust against his trustee for money 0,7
property, which was in the possession of the trustee for the benefit of the c.gs
que trust until the trustee duly discharges himself. To such a case there !°
bar by statute. * * #* This case is a suit founded on breach of duty of frﬂ'ut
by a person who was in the position of trustee, his position making the rece'?
of th.e money a breach of duty or fraud. It is very different from the case ©
cestur que trust seeking to recover money which was his own before any ? d
wrongfully done by the trustee. The whole title depends on its being eStabhshtem'
by a decree of a competent court that the fraud of the trustee has given the ¢

ari ) o€
que trust a right to the money.” The question then is under which hea do?’
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a suit founded on a breach of duty or fraud by a
ustee, his position making the receipt of the
Or isit the case of *“ a cestui que trust seeking
to recover money which was his owh before any act wrongfully done by the
trl.lstee ?” It seems to me that the cas¢ of Morison v. Thompson does not settle
this Question. It may be assumed in favor of the plaintiffs that they can recover
t € mOney in an action for money had and received, but it dOC‘S not follow that
hey can follow it. It is not true to $aY that in every case in which an action
OOfr money Had and received would lie, the money can be followed. Take the case
; a contract for the sale of real estate- al}d a deposit paid to the vendor ; there,
1t is discovered that the vendor has no title, the purchaser is entitled to recover
ls_deposit as money had and received. Suppose, however, that the vendor,
elleving himself entitled to the money: has invested it in business and made
Profits. [t has never been held that the purchaser can follow it into the invest-
::leflts. There is no case in which it has been decided that money received under

ch circumstances as exist in the present case can be followed.  All that Mori-

;‘fﬁ V. Thompson decided was that there Was a legal right to recover the money.
€ true test appears to me to be that laid down by Cotton, L.J., in the judgment
Which I have read. ¢ Is this the cas€ of a cestur que trust seeking to recover
:‘rzney which was his own before any act wrongfully done by the trustee?” The

ers given by the defendant to Messrs. Varley were given, no doubt, in the

®XPectation that a commission would be paid. But there was no legal obligation
M Messrs. Varley to pay it. If it had not been paid the defendants would have
it?d no remedy in a court of law. The wrongful act was the receipt of the money
breach of duty. But the money was not money of the plaintiffs but of Messrs.
al:le)’- Applying that test, I come to the conclusion that the plaintiffs are not
®atitled to follow the money ; and the application so far as it seeks to restrain

Ae _defendants from dealing with the land and houses, must fail. Chan. Div,,
Pril 25 56, 18g0. Lister V. Stubbs. Opinion by Stirling, J. 62 L.T. Rep.

Ns) 654.—Albany Law Fournal.
e —

ONE of the greatest characters at the Bombay Bar was a man named
Ustey, very clever and equally eccentric. Many are the stories current about
.M here, Once, when a judge had, in his opinion, delayed too long in giving
Ju.dgment in a case in which he was concerned, he moved the Court for a new
il But, Mr. Anstey,” said his Lordship, ¢“I have not yet given judgment.
t}zo“’ can you move for a new trial ?” “Quite so, me Lud,” replied Anstey, ‘but
i ® case was tried so long ago that you Ludship must have forgotten all ab.mtt
’and j¢’s quite right that it was tried over again to refresh your Ludsl?lps
®Mory,”” The eccentric motion had its desired effect, and judgment was given

Yery shortly afterwards.

Another yarn of Inverarity.
hat decides the case, Mr. Inverarity,
Costs to be argued.” *‘Only, me Lud!” replied In

thi .
g that are worth fighting about.'—F#rist.

t ° N e e — S

phe Present case fall? Isit ¢

mel‘son who was in the position of tr
Oney a breach of duty or fraud P

Once at the close of a trial, the judge said:
and there now only remains the question
verarity; ‘‘costs are the one

%
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DIARY FOR NOVEMBER.

'1. Sat‘...‘..Al}a?ga.ints' Da.y._ Sir Matthew Hale born,

for final examination.

2. Bun......22nd Sunday after Trinity. O'Connor, J.,Q.B.
D., died, 1887.

....... Battle of Tippecanoe.
..23rd Sunday after T'rinity. Prince of Wales
born, 1841,
11. Tues ....Court of Agpea] sits. Battle of Chrysler's
Farm, 1813.
12. Wed.....W. B. Richards, 10th C.J. of ?.BA, 1868. J. H.
Hagarty, 12¢h C.J. of Q.B., 1878.
14, Fri....... Falconbridge, J. Q.B.D., aﬁ)pointed 1887.
15. Bat....... 8ir M. C. Cameron, J. Q.B., 1878, Macaulay,
1st C.J. of C.P., 1849,
16. Bun...... 24th Sunday after Trinity. Erskine died
1823, met. 73.
17. Mon.....Mich. Term comnmences. High Court Just. Q.
B. & C.P.D. Bittings.
19. Wed.....Armour, J., gaz. C.J. Q.B.D., 1887. Galt, J.,
az. C.J, C.P.D., 1887,
21, Fri..... J. Elmsley, 2nd C.J. of Q.B., 1796. Princess
Royal born, 1840.
....... Lord Clive, 1774.
25th Sunday after Trinity.
Marquis of Lorne, Governor-General, 1878.
...... Advent Sunday. B8t. Andrews. Moss, JA.,
n.pgoiuted C.J. of Appeal, 1877. Street,J.
Q.87.D., and McMahon, J. C.P.D., appointed

e
]
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UNITED STATES.

ILLINOIS SUPREME COURT.

HEALEY 2. MUTUAL AcC. ASS'N.

Insurance—Accident— Death by poison.

Death resulting fromn theaccidental taking of poison
ereates a liability under a policy insuring against death
caused by “ external, violent, and accidental means.”

[June 12.

Appeal from Appellate Court, First District.
Action by Emma T. Healey against the Mutual
Accident Association of the North-West upon a
certificate of membership in favor of her de-
céased husband, John Healey, by which he was
insured against death occasioned by “ external,
violent, and accidental means.” The Circuit
Court gave judgment for defendant on demurrer
to the declaration, and the Appellate Court
affirmed the judgment. Plaintiff appeals.

Miller, Leman &= Chase, for appellant.

Albert H. Veeder and Mason B. Loomis, for
appellee.

CraIG, J.—The question presented, although
one of pleading, involves a construction of the
policy upon which the action was brought ; and
in placing a construction on the contract,
and in arriving at the intention of the contract-
ing parties, regard must be had to the object
and purpose which was intended by the con-

Last day for filing papers and fees .

tracting parties. A policy of accident 1“5";
ance is issued and accepted for the purpos€
furnishing indemnity against accidents i;c
death caused by accidental means, and th
language of the policy must be construed ¥ :
reference to the subject to which it is appli® .
Insurance Co. v. Nelson, 65 1l 420. Th“?d_
provision in a policy against loss by fire ‘a"om'
ing the policy if the property becomes incu™
bered has been held not to include inCl“."ms
rance by judgment, although within the te‘zl‘
used: Baley v. Insurance Co., 80 N.Y. by
Again, policies of insurance being signed a
the insurer, the language employed beapg ‘a
of the insurer, the provisions of the pol'lcy .
usually construed most favorably for the insuf 5
in case of doubt or uncertainty in its te:"“;w
Insurance Co. v. Scammon, 100 11l 664: o
rule in the interpretation of a policy is ™° °
fully established or more imperative aﬂd' ¢ a
troling than that which declares that 1 0
cases it must be liberally construed in favofam
the insured, so as not to defeat, without 2 Ph ;
necessity, his claim to the indemnity, Wl}‘ct
making the insurance it was his objec ce
secure. When the words are without Vlow;
susceptible of two interpretations, that W st
will sustain his claim and cover the loss md~)’
in preference, be adopted”: May Ins. (zd ©
sec. 175.

Keeping in view these well-settled 4
construction, the question to be detcrmme“mg
whether the death in this case is one fah of
within the spirit of the policy. The de:tfact'
John Healey, the assured, is a concede ”
but it is said the policy is an assurance ‘fgan
death by external, violent, and aCC‘dj,rom
means, and that death did not ensl.le' X
external, violent,and accidental means wuthl“en
meaning of the policy. Under the “"“m;fe‘
of the first and second counts it is manit is
that death ensued by accidental means, 2%
expressly averred that death was pl:Od“‘;c he
accidentally taking and drinking poison- (ar®”
demurrer admits this averment of the decacci- .
tion, and the fact that death ensued from ord-
dental means stands admitted by the 1€C he
But to bring the case within the terms ora
policy it devolved upon the plaintiff to ave acci
establish not only that death ensued fro® vio*
dental means, but also from external 8% 10 b€
lent means. The next enquiry, therefor® ™ ¢
determined is whether, within the meani?

les f’f
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:'l:: es;’liCy, death rgsul:ed from .e.xter'nal and
Simila means. While the authorities in cases
armor to the case before us are not ent{rely
Weightmous' vet we ll}mk that the decn(‘ied
that g of authority is in support of the view
and v'eath in this case was caused by external
o 8lolent means. In McGlincheyv. g'asuqlﬂ/
coV’erod Me. ?51, the insured was riding }n a
tenede carriage. Thf: horse became frigh-
€ co and ran some distance before he coul

ntrolled. In running, the horse came

€ar cnallic: . P
r collision with other teams, but no collision

?:j:l;rrded, nor was the carriage upset or any oneé
awy ed. I_‘O“’e"er, immediately after the. run-
OH:’» the insured bfacame sick, and died 1n an
“’hetha&cr the accident. The questim? ?r(?se
oy e}: death was caused from bodily injuries
Withig external, violent and accidental mgans
eld :hthe. meaning of the policy, and the court
of th at it was. In the case cited the bo§ly
jurye dece*_‘sed bore no marks of physical 1n°
any’ :or.d'd tl’fe body come in contact wnt}l
empbysmal object during the time of the aFCI'
trai;, ut death no doubt resulted from physical
Crang, and mental shock. In Jnsurance Co. V.
insap all, 120 U.S. 527, it was held that an
injyy € man who takes his own life dies from an
vio e:; produced by external, accidental and
g, CE means. In the cases of Zrew v. ASSUr”
39 ¢ 0., 5 Hurl. & N. 211, and on appeal 6 id.
o, 37 Jur. (N.S.) 878 ; Reynolds v. Insuranceé
1’1.\:1,:2 Law T. (N.S.) 820, and Winspear".
ance Co., 42 id. 909 ; 43 id. 459 ; affirmed
'B.‘Di"- 42, it was held that death from
me;;“‘“s was caused by external and vio{enl
" ths within the mezu?ing of an accident policy.
°Rdie Trew Case, which may be regarded as 2
wding one on the subject, it is argued
is n:Greas frOlfl }he action of the water there
\vatere?“e"“al injury, death by the action of thi
N re lls not within the meaning of the po!ncy-
argg Y to the argument the court said : “ That
oul:em’ if carried to its extreme length,
ilnmed'app]y to every case where death wa$
louge iate. If a man fell from the top 'Of a
or i y or overboard from a ship, and was killed,
°“sea man was suffocated by the smoke ofa
Tom thon fire, such cases would be excluded
Polyg; ¢ policy, and the effect would be that
e’“lt;si of this kind in many cases where death
ion from accident would afford no protec
to .. Vhatever to the assured. We ought not
8ive thoge policies a construction which wil

d ro

Reports.

535

defeat the protection of the assured in a large
class of cases:” 6 Hurl. and N. 844. In Pau/
v. Insurance Co., 112 N.Y. 472, the policy was
substantially like the one in question here,
indemnifying against injuries caused by ex-
ternal, violent and accidental means. The
insured died from inhaling illuminating gas.
He was stopping at a hotel in New York city.
He was found dead in his bed, the room being
filled with gas. When found the deceased lay
on his bed like a man asleep, without any
external or visible signs of injury upon his
body. An action on the policy was sustained,
and in disposing of the question whether the
injuries were caused by external and violent
means the court said : *“As to the point raised
by the appellant that the death was not caused
by external and violent means within the mean-
ing of the policy, we think it is a sufficient
answer that the gas in the atmosphere, as an
external cause, was a violent agency, in the
sense that it worked upon the intestate so as to
cause his death. That a death is the result of
accident, or is unnatural, imports an externaj

| and violent agency as the cause. The cases

collated on the respondent’s brief sufficiently
establish that as a proposition: 7rewv. Insur-
ance Co., 7 Jur. (N.5.) 878 ; Reynolds v. Insur-
ance Co., 22 Law T. (N.S.) 820 McGlinchey v.
Casualty Co., 14 Alt. Rep. 13 If, as held in
the case last cited, death from inhaling poisons
ous gas is to be regarded as caused by external
and violent means, upon the same principle
death resulting from the accidental taking-of
poison must be regarded as resulting from
external and violent means. Again, where a
person is drowned, having been suffocated by
the action of the water in the lungs, if a death
in such a case is to be regarded as caused or
produced by external and violent means, as
held in the cases heretofore cited, for the same
reason a similar rule must be applied where
death resulted as alleged in this case. Here
the death arose from accidentally taking and
drinking poison, and we are constrained to
hold, when such is the case, the injury resulting
in death may be regarded as received through
violent means. If a person should receive a
gunshot wound in the body resulting in death,
it would be conceded that death ensued from
violent and external means. Fora like reason
poison taken into the stomach producing death
may also be treated as an external, violent
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means. Indeed we are inclined to concur with
what was said by the Court of Appeals of New
York in the case last cited, “ that a death is the
result of accident, or is unnatural, imports an
external and violent agency as the cause.” We
have been cited to a few cases holding a dif-
ferent rule: Hil/l v. Insurance Co., 22 Hun.
187. This case was overruled by the later case
of Paulv. Insurance Co., cited supra. Pollock
v. Association, 102 Penn. St. 230, is a case sus-
taining the position of the defendant. But
while we recognize the high ability of the court
in which the case was decided, we are not dis-
posed to follow the rule there adopted. We
think the rule established by the Court of
Appeals of New York is better calculated to
carry out the true intention of the parties
where the contract of insurance was entered
into, and one too more nearly in harmony with
the current of authority bearing cn the question.
The judgment of the Appellant and Circuit
Courts will be reversed, and the cause re-
manded to the Circuit Court for further pro-
ceedings in conformity to this opinion.
ONTARIO.
FOURTH DIVISION COURT, COUNTY
OF ONTARIO.

WHITNEY 2. WHITNEY & ROSE.
Mercantile Law Amendment Act—Payment oy
defendant's surety—Form of summons, order
and execution.

A defendant who ie surety for his co-defendant, but
which does not appear upon the proceedings, is not en-
titled, as of course, to an order for execution against his
co-defendant; but must issue and serve a summons
upon his co-defendant and the plaintiff, setting forth
the facts, and calling upon him to show cause why exe-
cution should not issue against such co-defendant as

prayed. Form of such summons, judgment, and execu-
tion thereon.

[WHITBY, Nov. 8.

Application for leave to issue execution by a
defendant against his co-defendant for whom,
he alleges, he was only a surety, he having
paid the judgment herein.

DARTNELL, JJ. This judgment is, on the
face of the proceedings, paid and satisfied. To
render a transcript to the County Court of any
value, the right to execution and the facts must
appear upon the proceedings in the the inferior
Court. The other defendant and the plaintiff
should have an opportunity of controverting

instrument in writing, dated the

onsy
the alleged facts. There must be a summ™

in the nature of a * Summons to Revive,” serveis
upon him, and an adjudication that }:fThe
shown to be entitled to the benefit of
Mercantile Law Amendment Act.”

This was subsequently done, and the
facts duly proved. )

The following forms were settled bY
Judge.

SUMMONs—(Original style of cause:)

To the above named plaintiff, defendant: he

Whereas, on the 28th day of May, Issgfend-
plaintiff recovered judgment against the de the
ant in the said Court, holden in and for ot
said division, for $ debt and § co ent
and whereas execution upon the said _|ud§m
was duly issued and the defendent, E'[\; the
paid and satisfied the same; and Whereadant,
said E.R. was surety only for his co-defe? Gt o
A.W., and as such is entitled to the b'ene
sections 2 and 3 of “The Mercaff‘"e,
Amendment Act,” and to have execution E an
against his co-defendant ; and whereas !y of

aboveé

the

sué

1889, the said plaintiff did as?‘g’,’uan i

transfer to the defendant, E.R., the said ] e
ment and all his right, title, and interest !
in; you, the defendant, AW, and youed to
above named plaintiff, are hereby summon neld
appear at the sittings of this Court, t0 bes o
on the zoth day of November, 1889, t° gants
cause, if any you have, why the said defen said
E.R., should not have execution of the to b€
judgment against you and the said A'R"evc
levied of you the said A.W., and, 11 the e
of your not appearing, judgment will be €7
against you by default. evivc-}

ORDER.—(Endorsed upon summonsw"hwin
The plaintiff and the defendent Wo . and
been duly served with the within sumrﬂ(’“v:a
the facts alleged therein having been Pr° se b
my satisfaction, [ do order that this Ca“me f
and the same is hereby revived in the nade{cn'
E.R., as plaintiff, and the said AW, aﬁhe said
dant, and let execution issue against !
A.W. in favor of the said E.R. vived‘)

EXECUTION.—(Style of cause)—(as """ gg9,
Whereas, on the day of ]:1 olden
one, A.W.,, duly recovered in said C"“rt’,ﬂst he
in and for said division, judgment ag2'
above named plaintiff and defendant for has
for debt and § for costs of suil Whicsureﬂ"
been satisfied by the plaintiff, who w33
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:ocr:' the defendant; and whereas, the said
Vivlon was on the day of 1889, re-
th:d by order of the Judge of this Court, I
def, hame of E.R. as plaintiff, and A.W. a8
€ndant, with power to issue execution against
¢ said AW,
andOU are hereby required to levy of the goods
not chattels of the defendant in this county
amg exempt from execution) the said moneys$,
You Unting together to the sum of § and
Samr ]a?“fu}l’ fees; so that you may have the
ande within thirty days -from the date hereof,
24 pay the same over to the Clerk of the
ourt for the plamntiff. Given etc.
7w Chapple, Uxbridge, for the applicant-
\\k_ I

Barly Notes of Canadian Gaser

SUPREME COURT OF JUDICATURE
FOR ONTARIO.

COURT OF APPEAL.

F
fom StREET, J.| [Oct. 3
¥ RE FLaTT AND THE UNITED COUNTIES OF

PRESCOTT AND RUSSELL.
:‘”‘"”lﬂal corporations — By-law — Petition—
reeholder—R.S.0. (1887), c. 184, 5. 9-

(IsBy the term “freeholder” as used in R.S.0-
sej 87), c. 184, s. 9, is meant a person actually
2ed of an estate of freehold, legal or equitable,

it does not include persons in possession of

'r:d under contracts for the acquisition of tl}e
N eh_°1d thereof upon the fulfilment of certain
Mditions,
'L“dgmcm of STREET, J., reversed, MAC*
NaAN, J.A., dissenting.
- F Shepley, Q.C., and J. Bicknell for the
PPellags,
ﬂxf H. Ferguson, Q.C., and J. B. O’ Brian, for
'espondents.

W WRIGHT 7. BELL.
il_c, . : ta
- onstruction— Per stirpes or per capt
fT""J‘Is — Infant trustee — Disclaimer —
ule of Limitations.

inA testator, who died in 1840, by his will, made
At year, devised all his property to certai?!
th Sons as executors and trustees upon trust for
. Mintenahce and support of his wife and
Arried daughters as long as they should

Early Notes of Canadian Cases.
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continue unmarried and live with his widow,
and then directed that * when my beloved wife
shall have departed this life, and my daughters
shall all have married or departed this life, |
direct and require my trustees and executors to
convert the whole of my estate into money to
the best advantage by sale thereof, and to divide
the same equally among those of my said sons
and daughters who may be then living, and the
children of those of my said sons and daughters
who may have departed this life previous
thereto,”

Held, reversing the judgment of FERGUSON, Jo
that the division must be per stirpes and not
per capita.

One of the executors and trustees, a son of the
testator, was fifteen years of age at the time of
the testator’s death. He did not, upon coming
of age, apply for probate of the will, though
when probate was granted to the other execu-
tors leave was reserved to him to so apply, nor
did he act in the execution of the trusts. He
did not, however, in any way disclaim, and he
knew of the will. In 1861, with the knowledge
and consent of the acting trustee, he went into
possession of certain lands that had belonged
to the testator in his lifetime, believing, as'he
said, that the lands had been devised to him,
and he remained in possession thereof for twenty
years until the period of conversion and distri-
bution.

Held (BURTON, J.A, dissenting), afﬁrmir}g
the judgment of FERGUSON, J., that he was in
law necessarily affected with notice of the pro-
visions of the will and of the express trust
thereby created, and that he must be held to
have entered as trustee and not tortiously, and
could not invoke the Statute of Limitations.

McCarthy, Q.C., and H. S. Osler, for the

appellant.
S. H. Blake, Q.C., J. K. Kerr, Q.C., W. V.

Miller, Q.C., /. Reeve, Q.C., Hoyles, Q.C., H.
7. Beck, and A. H. F. Lefroy, for the several

respondents.

BALDWIN 7. KINGSTONE.

Will— Construction—Heir-at-law—Change ]
law after will made— Primogeniture—Mis-
take— Laches—Acquiesence—Family arrange-

ments— Tenants in common—Statute of Limi-

tations.
A testator by his will, made on the 14th of

August, 1850, devised certain land to his widow
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for life, and after her death to two nephews,
and in the case of the death of them or either
of them in his own lifetime he devised the share
of such deceased to the heir-at-law or heirs-at-
law of such deceased, his heir or their heirs d
assigns. The Act commonly known as the Act
Abolishing Primogeniture, 14 and 15 Vict,, c. 6,
was passed on the 2nd of August, 1851, and
came into force on the 1st of January, 1852.
One nephew of the testator died in 1858, leaving
him surviving two sons and two daughters.
The testator died in 1866 and his widow in 1870’

Held (Gavr, C.]., C.P., dissenting), affirming
the judgment of ROBERTSON, J., 16 O.R., 341,
that the Act abolishing primogeniture did not
apply (1) because the will was made before it
was passed or took effect, and (2) because the
land had been lawfully devised by the person
who died seized, and therefore that the eldest
son of the deceased nephew, as his common-law
heir, was entitled to the remainder in fee expec-
tant upon the death of the widow.

Tylee v. Deal, 19 Gr., 601, approved.

Upon the death of the testator’s widow the
three surviving children of the deceased nephew
(one daughter had died a short time before
intestate and unmarried) entered into possession
and enjoyment of the land in question under the
belief that they were tenants in common of one
undivided moiety thereof, the surviving nephew
being entitled to the other undivided moiety.
From time to time leases and sales of portions
of the land were made, in which all parties
joined, the instruments containing recitals as to
the assumed tenancy in common, and the rents
and proceeds of sales being divided among them
in the proportion of one-half to the surviving
nephew, and one-sixth to each of the others.
In 1885 a partition deed was executed of the
unsold portion. In 1886 the eldest son for the

first time had brought to his attention the ques-

tion of his citle under the will, and this action
was soon afterwards brought by him, asking
that the title might be declared, the partition
deed set aside, and the rents and proceeds of
sales, received by the brother and sister, repaid
to him.

Held, affirming the judgment of ROBERTSON,
J 16 O R, 341, that as all parties had acted
under a mistake as to, and in ignorance of, the
true legal construction of the will, the plaintiff
was not barred by laches or acquiesence as far
as the land unsold was concerned, but that

g Nov. s 169

5
there could be no recovery back of the m:me)
actually received by the brother and S‘St‘? :

Cooper v. Phibbs, L.R. 2, H.L. 170'_ a0
Beauchamp v. Winn, L.R. 6, H.L. 234;21er
Rogers v, Ingham, 3 Chy.D., 351, cons
and followed. )

Held, further, in this also affirming t hat 85
ment of ROBERTSON, J., 16 O.R., 34h 4 no
there was no consideration there'fol‘, ans -
compromise or settlement of any dlSP"lte
tion, the partition deed and other dealing’
not be supported as in the nature ©
arrangements. . g

Held, also (GaLt, C.J., C.P, dlssentllr,lg16
reversing the judgment of ROBERT.SON; wa
O.R., 341, that the eldest son having of the
received a share of the rents and P"oﬁts ession
undivided moiety was in lawalways m posS.e that
of the whole of that moiety, and the;:efolby
no title had been acquired against him

he jud§’

s cov

mily

- jmit#”
brother and sister under the Statute of L
tions. ¢ the

Robinsom, Q.C., and H. Cassels for =
appellant.

Q,C-'r
Irving, Q.C., McCarthy, Q.Co M05 i)
G. M. Evans, and W. Barwick, for the
respondents.

HIGH COURT OF JUSTICE:

Queen's Bench Division-

une 27
Full Court.] 0

REGINA 7. MENARY. Lt
Justices of the Peace—Summary ""”ﬁoﬁﬂ”
Liguor License Act, R.S.0., ¢. 194 o~
against 5. gg—Arrest in lien of sum of ¥
Remand by one justice only-—Power s/ pr
tices under s. jo—Distress warr ant nd sk
sonment upon non-payment of fin¢ ¢ on??
—Admission of no distress—C0tS 0fqridion/
ing to jail—Power to “amend coO% .
Evidence—Saving clause, s. 105 o U
The defendant was convicted befor® ::V ¢ 8
tices of the peace for selling liquor M icens®
license, contrary to s. 49 of the 'quuol’s raW'“
Act, R.S.0,, c. 194. A conviction wa ace in
up and filed with the clerk of thed‘:fendaﬂ_t
which it was adjudged that the ert
should pay a fine and costs, and !
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~—

mnp::d forthwith, then, inasmuch as it had
defenda:de to appear on the admission of the

v t that }.1e had ‘no gogds whereon to

*houlg le)_s'ums.nmposed by distress, that he

thege sue imprisoned -for three months unless

"eying hf!‘ls ‘and the costs and charges of con-

a’nendedlm to gaol should be sooner paid. AD

and flog conviction was afterwards drawn Up
fess e from which the parts relating to dis-

Omitteq the costs of conveying to gaol weré

the gao.l A warrant of commitment directefi
Son’ him'er to receive the defendant and impri-
severay for three months, unless the said
gao] . sums and the costs of conveying him t0
2", Should be sooner paid.

le: a motion to quash the convictions and

td
; 1::34:; that the mode. ad(_)pted for bringing the
o thasr}:? before the J'us‘tlces was not a ground
thag i wmg the_ conviction ; and semble, als0
f mere] as not improper to arrest him instead

Helg y lSummomng him. '
Was e t,n also, that the fact that the defendant

ot th:nded' b_y only one justice could not

Sempy convnct:oxf. )

5.0 e, that the justices had no power under
or o !;;a‘;; 194, s. 70, to issue a distress warrant
1t ypoy !;‘ the imprisonment imposed depend-
28 thig ob't e payment of the fine and costs ; but

effect jection was not taken by the defendant,

Hdd was given to it.
dray, u’ also, that the' justices had the right t0
a Dr0pep and return an amended conviction in
. Heldr case,

sue a: :'lso, that if the justices were bound t0

ords l'el!sp'ess warrant, tl'xe insertion of the

at he haélng to the admission of the defendant

no‘ ad no g?ods, was proper ; and if they

Worgs wPOWer to issue a distress warrant, these

the c ere mere surplusage, and did not vitiate
. . -Onviction.

r:ld’- also, that if the justices had no power

L Quire the costs of conveying him to gaol

.ng:[l: by the defendant, the conviction was

¢ amey ;, as and when it was amended ; for

* ment was not of the adjudication of

N Hshﬂ‘lent.

R ¢/d, lastly, that having regard to s. 105 of
Wtices g1 194, a:nc%fto the evidence before the
, the convictions and warrant should not

4
. 1*:" Cassels for the defendant. -
i¢Zon for the complainant.
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[June 27.

Div’l Court.]
"EDMONDS 7. HAMILTON PROVIDENT AND
LOAN SOCIETY.

" Morigagor and mortgagee——A;);)lz’cation of in-

__Acceleration clause in mor t-

to clasm whole principal,
R.S.0., c. 102, 5. 44 55 2—Interest, time of

. commencement—Morigage account— Rectifica-
tionof ::zortgageéLac/zes—A greemeﬂt-—Loml
agent and appraiser, powers of— Wrongful
sale under power in mortgage—Illegal dis-
tress—Measure of damages.

rim injunction the

surance moneys
gage—Election not

Upon a motion for an-inte
defendants filed an affidavit and statement
showing that they had applied insurance
moneys received by them, in respect of loss by
fire of buildings upon land mortgaged to them
by the plaintiffs, upon overdue instalments of
principal, and an insurance
them ; and in their statement of defence they
also stated their position in a way inconsistent
with that which they afterwards took, viz., that
the insurance money was applicable upon the
whole principal, which, by virtue of an accelera-
tion clause in the mortgage had become due.

Held, that the defendants had made their
election, so far as the effect of the default and
the application of the insurance money was con-
cerned, not to claim the whole principal as hav-
ing become due by reason of the default ; and
that being so, that they must apply the insur-

as required by R.S.0., c. 102, s. 4,

ance money,
$-S. 2, upon arrears of principal and interest.

Corham v. Kingston, 17 O.R. 432 approved
and followed. .

Interest can be claimed b
from the time the money is actua
them.
Method of taking a mortgage account shown.

Rectification of the mortgage deed as to the
time of the first payment of principal was
refused where it was sought by the mortgagors
at a time when the payment in any event was
long past due, and the mortgagees, without
fraud, had acted upon the mortgage as executed,
and without notice of the intention of the mort-
gagors to have the payment fixed for a later

period ; and where also there was really no
hich to found the rectifica-

agreement upon W
tion, the defendants’ local appraiser and agent
s or

to receive applications having no expres

premium paid by

y mortgagees only
1ly paid out by

implied authority to make such agreements.
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For wrongful proceedings under power of
sale in a mortgage, illegal distress upon chat-
tels, and consequent wrongs,

Held, that the plaintifis were entitled to
recover more than their mere money loss.

P. C. Macnee for the plaintiffs.

Crerar, Q.C., for the defendants.

Bovp, C.] [Oct. 11,

TREMEEAR 7. LAWRENCE.
Solicitor's lien—-Costs of actions to restrain sale
of estate—Lien wupon estate in hands of
assignee—Absence of fund upon which lien
could attach—Costs.

Two actions were brought by a trader to
restrain proceedings under a chattel mortgage
against the trader’s stock of goods, and inter-
locutoryinjunctions were granted, but the actions
were not carried further. The chattel mortga-
gee brought an action to recover the mortgage
money and to restrain the mortgagor from sell-
ing the goods, whereupon the latter made an
assignment for creditors, and, by arrangement
in that action, the goods were sold by the
assignee, and paymnent was made in full to the
mortgagee for debt, interest, and costs of that
action, after notice and without objection on the
part of any of the creditors or of the solicitor
who conducted the actions brought by the
trader.

* The solicitor claimed that by his exertions in
these actions he had saved the goods from being
sacrificed by summary sale, and brought this
action to have it declared that he was entitled to
a preferential lien upon the estate in the hands
of the assignee for costs.

Held, that even if it were shewn that stopping
the sale under the mortgage were a benefit to
the estate, there was no jurisdiction without the
direction of a statute to charge the property
recovered or preserved, and without a money
fund there was no subject for a lien.

Costs as of a successful demurrer only were
allowed to the defendant.

Colin McDougall, Q.C,, for the plaintiff.

Shepley, Q.C., for the defendant '

Chancery Division.

Full Court.] [Sept. 4.
McCLURE v. BLACK.

Patent to land—Locatee receipt— Fraudulent

locatee—Statute of Limitations—R.S.0., 1887,
c. 24, 5. 16,

he.

The plaintiff, in 1855, obtained .from sta
Commissioner of Crown Lands a receipt o% (o
of a certain lot of land. In 1868, one B‘:; ;
in whose possession this receipt was, han cans
back to the Crown Lands Office, and by q‘tut
of fraud procured his own name to be sub-‘»:‘nent :
as purchaser in the books of the I')CP_?“'tlu ding
and he and those claiming under him, '“C_on o
the defendant, had remained in P'Osﬁesi:avin
the lot ever since. In 1872, the plaintiff, he DE-
learned of, the imposition, applied' to 'tn w
partment for redress. This apl;’l“:a'"f)ssi oné
pending and undisposed of by the Comm! hen it
of Crown Lands till March 14th, 18.89‘ w ot
was ordered that the patent should issué te
defendant ; but three months were.a“gwm"t
the plaintiff to take proceedings in 0
establish his title. } )

Held, that the plaintiffs right of actic
not barred by any Statute of Limltatlofls'ne Jt

Per Bovyp, C. The case might be like nerei®
a matter litigated in the proper forum }v earsi
no decision is given till after the lapse O tyute
in which case, pending judgment,the Sta dives
Limitations cannot operate to vest Of
rights, but must be deemed suspended.

W. Cassels, Q.C., for the defet}danﬁ

O Connor, Q.C., for the plaintiff.

n was

Sept- 4

Full Court.] (
SAWYER ET AL 7. PRINGLE. asﬂ"’-(

Vendor and purchaser—Property no¢ ? -

B A
. cston—
till full payment— Resuming posse:-“: ot
tion for balance of purchase mon%y
resale.

Sawyer & Co. sold to the defendan ' ag
engine and separator under a writt¢ dofend”
ment whereby it was provided that thes for the
ant should give three promissory “o‘if any &
price ; and that in default of payment me paY
the notes the whole price should becos to the
able; and that no property should P:sle pric®
defendant on the machine until the W u(:nO 05"
was paid ; and the vendors might res use.
session on default, or for other good ca e

Default occurring, the vendors res:f;tct ort”
sessibn, and resold the machine : an . ught
diting on the notes what the machl? ndant
on the resale they now sued the defe
the balance of the notes. da

Held, per Bovp, C., that they ‘?ah!
to do; for the agreement gave a 18

¢ a tractio’?

right »
actio”
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fo
T the fy) price upon default in payment, and

a ¢ - :
ma::f:“fl‘ent right to resume possession of the
ine. The mere fact of selling the machin€

a
d not any other effect than to fix the value of

us: :f’flChinc as deteriorated by the defendant’s
1t,
ha;{dd’ per ROBERTSON, J., that the plaintiffs
sion :}? right to recover. By resuming posses-
tracy ey to all intents put an end to the con-
&ssu;.n They were not necessarily bound 0
e ¢ ﬂ,‘at position ; they could have sufed on
the F:iromlssory notes, and left the possession in
ngeeffindant; but having elected to resume
ver ssion they had no cause of action for what-
Hmay be due on the purchase money.
/. 9yles, Q.C., and Chisholm for the plaintiffs.
* M. Clark for the defendants.

F
ul] Court.] [Sept. -

ATTORNEY-GENERAL DOMINION 7. AT-
C . TORNEY-GENERAL ONTARIO.
Ostitutional Law— Validity of 51 Vict, 65—
eutenant-Governor— Pardoning power.

Held, that the Act of the Ontario Legislatur,
"‘ec‘;l:t” c. 5, Peing. an Act respecting th_e
rovi tve .admmlstrauon of the laws of this
P nce, is intra vires.
cter Boyp, C. No change is aimed at by the
h l.n the office c?f Lieutenant-Governor as
“hcti’ but rather important and congruous
tions are sought to be added thereto, to be
Ministered by that chief public officer by
n‘:“: through the Dominion, the Province is
relaliencted with the Queen. As to section %
ass 18 to Ehe Pardonmg power, the power tO
‘xtcutaws implies necessarily tl'fe power to0
aws € or to suspend the execution of these
G elfe the concession of self-government 7
iy :‘zst.lc affairs is a delusion. Sover.eign. power
» ann““ty, and thougl:n distributed in different
b"liticels and under filffel’et'lt names it must be
the ema }Y and orgamcally. identical t'hroughout
the 6ﬁp1re. The local legislature which creates
ence has power to suspend the sentenceé
‘,Dy:l"mmute or remit the punishment. The
. Prerogative in its large sense as exercis-
Olein reference to crime, this Statute does 10t
“2‘0: to interfere with. It may be classified
-b“hish made in relation to the 'lmpOSlt.IO“"
¢ fo ment ; or ff'om a‘notbe{' pc.nm.of view 88
Vinge r the administratio 1 of justice in the Pr-

Early Notes of Canadian Cases.

541

C. Robinson, Q.C., and Lefroy, for the At-
torney-General of the Dominion.

E. Blake, Q.C.,and .%. lrving, Q.C., for the
Attorney-General of Ontario.

Divl Ct.] [Oct. 18.

CENTRAL BANK OF CANADA 7. GARLAND.

Banks and banking—Discount of promissory
notes—Right of bank lo recover accessory

Securities.

A tradesman sold goods to customers, taking
promissory notes for the price and also hire
receipts by which the property remained in him
till full payment was made. The notes were
discounted through the medium of a third person
by the plaintiffs, who were made aware when
the line of discount was opened of the course of
dealing and of the securities held. They were
not, however, put in actual possession of the
securities and there was no express contract in
regard to them. In an action to recover the
securities or their proceeds from the assignee
for creditors of the tradesman,

Held, that the securities were accessory to the
debt ; that in equity the transfer of the notes
was a transfer of the securities; that the defend-
ant was in no higher position than his assignor,
and could not resist the claim to have the
receipts accompany the notes ; and that it was
not material that the relation of assignor and
assignee did not immediately exist between the
tradesman and the plaintiffs.

W. R. Meredith, Q.C., for plaintiffs.

Watson, Q.C., and Masten, for defendants.

———

FALCONBRIDGE, J.] [Aug. 19.
BAIN 7. /ETNA LIFE INSURANCE Co.

Insurance — Life — Endowment participating
plan—Right of insured Lo profits—Divisible
surplus—Discretion of actuary and divectors
— Stafements of company irn letters and pam-
Dhlets.

The plaintiff insured with the defendants
dowment participating plan, and
f insurance the defendants
agreed to pay him at the end of a specified per-
iod, if he survived, a certain sum, together with,
his share of the profits made in that branch of

the business during the period.

upon their en
by the contract O
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The plaintiff, being dissatisfied with the share
allotted to him, claimed an account and pay-
ment of his share of all the profits. The
defendants claimed the right to hold a portion
of their apparent surplus to ensure the future
stability of the company.

Held, that the plaintiff was bound to acqui-
esce in the discretion of the actuary and direc-
tors of the company, éona fide exercised, and to
take his share of what was apportioned as divi-
sible surplus ; and that being so that his case
was not advanced by statements made by offi-
cers of the company in letters or pamphlets as
to the course pursued by them in dividing the
surplus.

Laidlaw, Q.C., for plaintiff.

S. . Blake, Q.C., and /. /. Maclaren, Q.C.,
for defendants.

MACMAHON, ].]
GORDON 7. PROCTOR.

Estoppel— Fraudulent preference — Mortgagee
attacking title of mortyagor.

[July 1s.

Held, that an assignee of a mortgage is not
estopped as such from attacking the conveyance
to the mortgagor as fraudulent and void while,
nevertheless, maintaining his mortgage as a
valid encumbrance.

Clute for the plaintiff,

Oster, Q.C.,and /. W. Kerr for the defend-
ants Proctor and Hagerman.

Watson for the defendants W. and J. Leary,

Riddel! for the defendants Christopher Leary
and Edmison.

Bovp, C.] [Sept. 27.
: HALL 2. Hoga.
Mechanics lien—Material men— Time Jor re-
gistering clatim—R.S.0., ¢. 120, 5. 21,

Merchants supplied materials to the contrac-
tor for certain buildings and claimed a lien under
the Mechanics’ Lien Act in respect thereof,
There was no contract for the placing of these
materials upon the property ; the last of them
were bought by the contractor from the mer-
chants on the 22nd N ovember, and were by him
placed in the building on the 2 3rd November.

Held, that the time for registering the claim -

of lien, under s. 21 of the Act, R.S.0,, c. 126,
began to run from the 22nd November.

J. A. Macdonald for plaintiffs.
Bain, Q.C., for defendant, Howland.

Practice.

t. 9
FERGUSON, ].] (oe _

HEASLIP v. HEASLIP. :

le
Costs— Taxation—Appeal to Master under B ‘:
854—Order upon appeal-—Further a,;f alt
Srom order to Judge—Appeal from ‘”.rli. and
of taxing oficer—Costs between solicttor =
client.

. of
An appeal by the defendant in an actio?
alimony from the certificate of a taxing ©
upon taxation of the plaintiff’s costs o s
action and reference between solicitof
client, as directed by the judgment. al by
Pending the taxation there was an app¢ d
the plaintiff to the Master in Chambers ‘:)rdel’
Rule 854, upon which the Master made anin s
allowing the appeal. The taxing officer [t
certificate simply followed the Ol’df" os ct
Master, and the present appeal was In ”Mas‘
only of the items in question before the e
ter. The order of the Master was not ap?: had
from and the time for appealing from ! ;
elapsed. 1 oul
fgeld, that the appeal under Ruie 854,::‘,
be looked upon as an intermediate th;‘en a
advisory in character, and that the dedm |
was not precluded from appealing fr e did
certificate of the taxing officer becaus®
not appeal from the order of the Master- .
Re Nelson, 13 P.R. 30, followed. ped. "
Re Monteith, 11 P.R. 361, distingwS2”" .4
Held, also, that where costs have 10 ° clientr
by the opposite party and not by ‘h;aw s
there is no difference between “ costs a8 golici-
solicitor and client,” and “ costs bct"”.enn L
tor and client” ; both mean costs betv{"ﬁf’t or 87 4
and party, to be taxed as between solic! Y.
client ; and that the plaintiff was ent"‘°s ¢ the
against the defendant under the wo can t#*
judgment only such costs as a solicitor. cene rtl
against a resisting client under th: 'aq:'ion;
retainer only to prosecute or defend ¢ ‘ebe 88
but that the taxation should be a8, l,-‘Of', the
possible, under the practice, in favor =
plaintiff.
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\
g"u-ft'neau v. City of London Fire Ins. Co,, 12
.A‘ 513, followed. '
P H?s.éin, Q.C., for the defendants.
+ Millar for the plaintiff.

}\
ERGUSON, J.] [Oct. 14.

Soties SANVIDGE 7. IRELAND. .
w’_;;"’) s lien—Settlement of action by parties
i out intervention of solicitors—Order for
sol 'S T-Nrflzce before money paid—Notice L0

Citor instead of party personally.-

eﬂ.:t’t}:r; a compromise of the ‘action has.been
Ventio etween 'tl?e par}xes without thc.-: inter-
painti?f()f thf: 'SOIICltOI’S, in ord.er to entitle the
Upon ths sol?cnor to epljorcg his lien for costs
 orde e fruits of the litigation, by means of an
ewn upon the defendant, collusion must be
one ;fOr the act complamed. o_f must have b.een
nd ;v}tler notlce‘from the solicitor complaining.
ang ¢, el‘e.pefrtles n::a'de such a coTnpromlse,
efende p,lamtlff’? solicitor gave notice to the
ant’s solicitor, after the agreement but
Ore payment of the money agreed upon,
¢/d, that this was sufficieng notice.
/J:;’f" for the plaintiff’s solicitor.
* 4. Macdonald for defendant.

B
Ovp, ClJ [Oct. 16.

AVYERST v. MCCLEAN.

2,

, ‘::"83~A ction of foreclosure—Morigage mad

. Yter 11th March, 1879-~Wife of Morigag?”
“Dowey,

;:le wife of a mortgagor who has joined ina
gage, made after 11th March, 1879, only
€ purpose of barring her dower, is properly
i o:ia defendant to an action of foreclosure;
er iner that Shev may either redeem or protect
: terest by asking for a sale ; and being 5°
BT qiadfifendam,,and submitting toa foreclosuré
- ‘ﬁ‘eCtGStmn CO}lld arise as to her dower being
hlfor:auy extinguished. If the mortgage 1
< Rovey, the Dower Act of 1879, the case IS
of ¢ Ned by the former law ; therefore, the date
“kirrie mortgage is material, not that of the
R age.
“n::&r;;ofke Hewssh, 17 O.R., at p. 457
* R. Ferguson for the plaintiff.

P
v{(:k:‘: .1"'» Q.C., for defendant Margaret Mc
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Law Students’ Department.

EXAMINATION BEFORE TRINITY
TERM : 1890.
CALL. ’
Harris— Broom— Blackstone.
Examiner: R. E. KINGSFORD.

1. If a passenger buys a ticket from the G. T.
Railway from T. to B., via the N. Y. C. Railway,
and is injured on the N.Y.C. Railway by the
negligence of that company,against whom could
he recover damages? Why? .

2. If from the negligent manufacture of fire-
works a bystander looking on at a pyrotechnic
display is injured, could he recover against the
manufacturer? Why?

3. In an action for malicious prosecution, what
power has the jury inregard to inferring want
of reasonable and probable cause from the fact
of malice ?

4. By what evidence of provocation may the
charge of murder be reduced to manslaughter?

5. Of what crime would a man be guilty who
should break into another’s dwelling house at
night for the purpose of getting some chattels
belonging to himself?

6. When will coercion of the husband be a
sufficient excuse for the wife on a criminal
charge?

7. What is the main distinction in regard to
the remedy in a case where a magistrate acts
without jurisdiction, and a case where he acts
erroneously within his jurisdiction ?

8. What is the legal right of the owner of
suriace $oil to the support of adjacent mineral
soil owned by another party? :
" 9. When can a party injured by the violation
of a statutory duty, with or without a penalty

attached for violation, recoverdamages therefor?

lo. A statute is passed which without directly
saying so, in effect repeals a prior statute. In
the next session an amendment is made to the
first statute as if it were still in existence.

What is the effect?

Contracts— Evidence—Statutes.
Examiner: R. E. KINGSFORD.

1. A.is a creditor; B. principal debtor ; C.
the surety. A. gives time to B. C. knows that
A. daes sc, but there is no reservation of the
rights of A. against C. What is the effect as

regards C.? v
2. By an unlawful agreement money is to be
bsequently, by agreement, securi-

paid over. -Su A
ties for the payment are taken in lieu of the

money. How far are they valid?
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3. On a sale by sample of goods, what is the
effect if the sample had a defect in manufacture
not known to the parties ?

4. A. means to sell goods to B. & Co. C.
gets the goods from A. by falsely representing
himself as a member of the firm, and authorized
to act for them. How far will a sale or pledge
by C. of the goods be valid as against A.?

5. Where a document is partly favorable to a
party, and partly unfavorable, how far is the
document admissible as evidence ?

6. How far do interlineations or alterations
vitiate a document as evidence.

7. In case of conflicting presumptions, which
class prevail? Give instances.

8. What are the limits as to the right to com-
pel a witness to answer degrading questions?

9. What are the advantages of direct over
presumptive evidence, and of presumptive evi-
dence over direct evidence ?

lo. A payment of part in discharge of the
whole of a debt is made in a foreign country
where acceptance of such payment has the effect
of a release. What effect would such payment
have in Ontario, where it is not valid ?

Real Property and Wills.
Examiner: P. H. DRAYTON.

1. A, about to marry B.,instructs his solictor
to prepare a draft settlement of certain property
on B. Before final approval, settlement was
abandoned on A.’s verbal promise that he would
forthwith execute a will, leaving the property to
B., which accordingly was executed immediately
after the marriage; it was subsequently revoked.
State whether or not such would amount to part
[I.\:rformance totake agreeinent out of the statute,

easons.

2, What is the meaning of the words “dije
without issue” in wills before the Wills Act,and
what its meaning now ?

3. A. makes a deed of a Jot and house in
Toronto to B., who puts it in his vault, not
registering it. Sometime after he registers it ;
in the meantime f£. /2. lands against lands of A,
have been placed in the sheriffs hands. How
is B.’s property affected ?

4. A mortgagor dies after 1st July, 1886,
intestate. How, if in any way, can the mortga-
gee realize on his mortgage, the same being in
default where no letters of administration are
taken out ?

5. Is there any distinction between sales of
real estate for taxes, and sales of real estate
under sheriff’s execution, with regard to dower?

6. What is the rule with regard to payment
of interest on purchase money (1) in cases
where there is express stipulation in agreenent
for payment of interest ; (2) where it is silent on
th= same ?

7. A. enters into a contract with B. to sell him
a house in Bellevillebelonging to him. He writes
B., “ will sell you my house in Belleville for
$5,000;” B. rephes, “ will agree to purchase at

. he
figure named.” Give your opinion as ‘°e tby
liability in a suit of specific performanc
either party in such a case, with reasons. rered?

8. Why are wills required to be regis or the

9. What provision, if any, is there ul}ﬁ Javits
Devolution of Estates Act as to the a eking
of value to be made by an administrator €
for letters of administration ?

10. State the law with regard to
between vendor and vendee when agree
silent as to same.

'Equz'ty.
Examines : P. H. DRAYTON.

ile

I. A. and B. are partners in a merca::ty"
business. Both partners have private P"°g§ by
Executions are placed in the sheriff’s han ¢
both firm creditors-and private creditors- atisfy
whole of the assets are insufficient t0 snt e
such executions. How will they rank upo
respective properties ? .

2. What relief will a Court of Equity 8
the () non-execution of a power ; (4) the u
ive execution of a power ; (¢) the non-exec’ .7
of a trust ; (@) the defective execution 0

3. What provision is there as to Sl“n
applications in cases of alleged fraudule _
veyances ? . his

4. A, an express trustce, in breaCha;fto a
trust conveys a portion of the trust °,I§t o years
purchaser for value without notice. 1€ e, and.
elapse when he (A.) purchases the sam® . ;
claims to hold it as his own. .

t con”

His former ¢€
gue trust brings an action for its reCo"egie
defends the same, relying on the _Stabought
Limitations, and the fact of his having oo
from a purchaser for va}l)ue;vnthout notice. X
should succeed, and why ? . the
5. Where there has bzen_pargial _fal’“;e of at
purposes for which conversion is direct Jication
distinction, if any, is there as to the apP cted D
of the doctrine to cases where it is d“"lel A
by deed, and where it is directed by Wi of COPY"
6. State the general law in respect dc
rights in books,and in case of maps a0¢ ©4.qce
What would you consider as conclusive er in the
that the one was a copy of the othe
absence of direct evidence ? . B.isa?
7. A. is a patent medicine \'enfio" he ecret
employee of his, and as such obtamsd.t cine ; &
ingredients of a non-patented medictic, /i re
leaves his master and proceeds to manaVe i
and sell the medicine. A. secks t0 M0  od?
restrained by injunction. Can he
Explain,

. rts of
8. Explain the principle on wthhc Cov

Equity proceed in decreeing spect g

ance. ¢ Cbnditio“s{-
9. State generally the effect O straint ©

annexed to gifts and legacies in 1€

marriage. Illustrate by examples. have peen
10. What are the rules which ‘ resultiné

adopted by the Court in_respect o
trusts in gifts to charities?




