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OX‘;EOI;uEhsh in another column some por-
Of the Et € report of the Select Committee
Subjeet rflghsh House' of Commons on the
talean fro the law.of distress. Our extract is
pubjict om th'e Times of July 22nd.  We also
Y the in this numt?er an interesting letter
on the :ell—known writer, Mr. Sheldon Amos,
Doing Ofom'bardment of A‘lexandria from the
beared | view of International law. It ap-
In the Z¥mes for July 17th.

ti

v. g,”;;“u:ed, supra p. 229, to a case of Ley
the Div" then standing for judgment before
Sion, isional Court of the Chancery Divi-
as t,o St}llnvolvmg two interesting points, one
under g € proper method of pleading title
the reg e ] Uf:'llcature Act, and the other as to
enactmpecnvny of R. S O. c. 109, sec. 2, an
udgm ent also found in the Evidence Act.

. ca:nt, hox.ve\.rer, has now been given in
Points et’h and it is found to go off on other
“ntouéh e above two questions remaining

ed.

Sp;Z:,:ave received from Winnipeg the pro-
be Calle:;f a new legal periodical, which is to
designeq the Mfmz’toba Law journal, and is
imporg to furnish a summary of the more
S Porant cases arising in the Manitoba
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Court of Queen’s Bench, and to promote the
nterests of the profession in that
fact that no system of reports
hat otherwise highly favoured
f sufficient to justify such an
undertaking ; but apart from this considera-
tion, we trust that the bar of Manitoba will
recognize the great value to them of such a
journal, and will duly reward the enterprise
of its projectors. One of these, Mr. W. D.
Ardagh, was in former years identified with
the publication of this journal ; and the other,
Mr. R. Cassidy, acted for some time as law
reporter of the Toronto Mail, We wish these
gentlemen every success in their undertaking,
in which they promise to persevere so long
as it pays expenses. We trust that they may

not have long to wait until they reap a more

substantial harvest from their labours than
icipation.

the realization of such a modest antl

general i
province. The
as yet exists in t
region, is of itsel

Tug United States Supreme Court have
given a decision in the case of Knickerbocker
Ins. Co. v. Foley, 13 Law Rep. 577; 11 Fed.
R. 766, which at first sight appears a little
startling. In taking out a policy of life insur-
ance, the applicant had answered affirma-
tively the questions—* Are you a man of
temperate habits?” ¢ Have you always been
so?” The Supreme Court held that this
answer was not necessarily untrue, although
the jury might find that he had had an attack
of delirium tremens, resulting from an excep-
tional indulgence in drink prior to the issu-
ance of the policy; for that his habits, “in
the usual, ordinary and every day routine of
life,” might nevertheless be temperate. It
seems going rather far to say that a man who
professes to be of temperate habits, in the
usual, ordinary and every day routine of life,
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ALLOWANCE oF INTEREST,
may notwithstanding ‘occasionally indulge in

an attack of delirium tremens,

ALLOWANCE OF INTEREST

’_COMMUNICATED]

Interest in geners] terms is the consider-
ation paid by the borrower to the lender for
- the use of money, and may arise by express
or implied contract, or by operation of law,
Usury can only legally exist when the law fixes
a rate, and the contract for the rate of interest
is greater than that allowed by law. A¢ com-
mon law interest may be recovered upon an
Xpress promise or where there is an implied
promise from the usage of trade or upon mer.
cantile securities, - There has long existed a
usage to pay interest on the settled balance of
merchants’ accounts, Orme v. Galloway, 9 Ex.
544, but this usage is confined to the dealings
of merchants with mérchants, and no such

stated time, nor Upon money received by one

for the use of another, nor for work and labor
done, nor upon money i
posit; but such a usage

of title-deeds,

Upon mercantile instruments, such as bills
of exchange and promiss
sexice of any agreem
fron their maturity,
beari.ng interest, in ¢
ment o pay intere
better pinion ng
jury may; and the C
at the sam e rate as

and upon aJj instruments
he absence of any agree-
st after they mature, the
W Seems to be that a
ourt ought, to give interest
the debt bore before ma-

: . con-
turity, if it were reasonably with-m t?;at‘the
templation of the debtor and creditor matut-
Tate contracted for while the debt _wasas well
ing would be the rate after maturity ne of
If the rate be 5 reasonable rate and to woul
dinarily paid for the use of money, th? on the
appear to be the proper rate; but i ne that
other hand the rate be excessive and 0 for 2
no man woylq voluntarily pay except then
short while anqg under some p ressufz' cred-
the Court may infer that the debtor a?ter ma-
itor made no bargain as to the rate 2 ('See "
turity, and the legal rate, six per cent ropel
S.C. cap 58, sec. 8) would then be thé PB. :
rate to be allowed; Keene v. Keene, 3 C- I N.
S. 144; Simontoy . Graham, 17 Can. L.. Dal-
S.169; Cook V. Fowler, L. R. 7 H. L. 37
by v. Humphreys, 37 U.C.R 514 have
It has been held that when goods thir
been sold by an offer in writing, One'velve
cash and balance by bill at six and t the
months, interegt may be collected upo ncas -
portion of the pyrchase money payable mif the
from the date of the delivery of the goods htort
cash be not paid, Duncompe v. The b"l’f that
Club, L. R. 10 Q. B. 371; and it was he

. offer
It was not Necessary that the written

rould
il | should state when the cash payment wou

o
payable. Tt i enough if the demand ::by
a sum, and at a time, that can be reaso cC. P
rendered certain, Gegs v. Ross, 44 L. J.t nec
317. Inthe same case it was held n:i) d in
essary that interest should be demar} garre
express words if it can be reasonably :;::man
from the contents of the written n the
that the creditor js seeking .interest Upo that
indebtedness qye him, and it would seeﬂal.st as
if the demang be for interest for the 1;e, the
well as the future, or for too great a 12 editor
demand will a¢ all events enable the Crof t
to claim legal interest from the datle In &
demand if the debt be then p 2 yab e;llowe
recent case Chief Justice Wilson ender-
solicitors interest (they having, when

. llowlng
ing their bill, demanded mtere';:)’;; i
Berrington v, Phitlips, v M. & W. h /nt

; wit
case seems. to be at a variance
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mit/,,
Seem thgatB tel?: 2:2;4'2 » but in principle it would
ard to .« sion is correct i

1905 bill Gifrrg g ™ hEL fe;p?crt . e
Might weyy brs from any other bill, though i
allowed til} fe that interest shou’ld :“f blt
Succeeqiy Zte-r the expiration of the : tﬁ
Ume ¢, Ogr elivery. The client ma alto:n
tto pay itp?Y the bill, and if he doez not sez
Plerest gy, "2, fAir that he should pay
t may alsg the time indulgence is shown.
debt b cont o be here pointed out that if .
shoyj be Tacted upon an agreement that it
debtor neglzganged by a bill or note, if the
eed utp (:)r refuse to give the ,instru-
time su:}’l 'tal?e debt will bear interest
abled gt I or note if given would
o groundehcre'dltor to claim interest,
¢ or acws t at if the' debtor had given
vent frompt Ed the bfll the debt would
Nterest, o € matu.nty of the securities
Worse Dositio, nd the creditor should be in no
ity by the nif he fails to receive the secur-
M. & W :‘Ct_ of the debtor, Farr v. Wald, 3
An expr e5 5 Davis v. Smith, 8 M. & W. 3;9.
Taised 1, SS contract to pay interest may be
debtor w);, the conduct of the creditor and
en the debtor has been in the habit

of s
Paying i
A in .

10 time, 8 Interest upon obligations from time

T .
vi he pl‘lnci

i

Meny agr
l‘om the
aVe en

UPon th

the nOt

. ata)} ¢

€ar |

Nce 'especti: al. statute in force in this Pro-
5, 2 ang ginterestis C. S. U. C., cap 43
267, 268 f;’ now R. 8. O. cap 50, ss. 266
tute, wh‘e.n y sec. 267 of the Revised Sta-
Wlitten ins:oneyS are payable by virtue of 2
2y allow in:lmem at a time certain, a jury
€0t became sreSt from the time when such
2 of the sam ue a'nd payable ; and by sub-sec.
e otherwie section, when moneys are pay®
2 jury may Se than by a written instrument
€mang 0? Zw interest from the time when
i.ng the get))’ment was madfe in writing in-
Interest gp tor of the creditor’s intention
of suc dem should be charged from the daté
Mateq, whe and. As has already been inti-
3 a time cn d_ebts by agreement are payable
S, that 1 €rtain and bear a reasonable inter-
te will continue to be the rate after

RECENT ENGLISH DECISIONS

f the debt, but in all other cases Six
to be the rate of nterest
when the creditor and debtor have not fixed
another rate by an express or implied agree-
r where interest is allowed by opera-
268 of cap. 50 R.S. O,
in actions of trover or trespass de bonis asport-
atis, juries may give interest as damages in
addition to the value of the goods at the time

r seizure, and in actions

of the conversion ©
on policies of instrance juries may in like
manner allow interest over and above the

money recoverable thereon. Also by sec. 269,
verdicts in certain cases bear six per cent in-
terest, and in such cases damages aré only to
be assessed up to the day of the verdict ; and
again in appeal to the Court of Appeal (sec.
43, R.S. O. cap 38) in.any action personal,
interest shall be allowed for such time as
execution has been delayed by the appeal.

By a salutary doctrine of the Court of
Equity, trustees using in trade, or not prop-
erly keeping apart the moneys of their cestut
gue trust, may be compelled to account for
the same with rests during the time such
moneys have remained in their hands, and
where profits have arisen from such trading,
may also, at the option of the cestui que trust
be called upon to account therefor.

maturity o
per cent is deemed

ment, O
tion of law. By sec.

RECENT ENGL]SH DECISIONS.

I

o the June numbers of

y consist of &¢ Q. B. D
20 Ch. D.

Proceeding now t
the Law Reports, the
585«-712; 7 P. D. 61—102;

1—229
RY RELATION-—I’HYSICIAN AND PATIENT.

The first case requiring notice in the first

of these, is Mitchell v. Humfray, p. 587, before
Appeal. In this case the execu-

tors of a certain Mrs. Geldard, who died in
1876, strove to recover a sum of A£8o0 from
the defendant, who had acted as Mrs. Gel-
dard’s medical attendant. , The defendant
received the moncy in 1871. The case was

Gl FT—FIDUCIA

the Court of
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and the

gift, and not 5 loan ; that there was no undue
influence ;

; that the relation of .patient and
medical attendant came to an end in 1372,
and after that relationship hag been ended,
and after any effect produced by it had been
removed, Mrs. Geldarqg intentionally abode by
what she hag done; and that the signature
to certain receipts (which the defendant pro-
duced, signed by Mrs, Geldard, and which he
alleged were for moneys paid by him to her,
in accordance with ap agreement that he wag
to pay her an annuity of £40), was not ob-
tained by frayd, The judge entered judg-
ment for the defendant on these ﬁndings, and
the plaintiff appealed. . Counsel for the plain-
tiff, on this appeal, amongst other things,
raised the point that the jury were not asked
whether the testatrix had knowledge of her
rights, and whether she knew that the gift
was impeachable, The Court of Appeal,
however, now affirmed the judgment. Lord
Selborne, L, C., remarked on the embarrass-
ment caused by the shape in which the case
came before the Court, whereby they were
limited to a discussion on the findings of
the jury, and said: “ Tt ought to have come
before us in such a shape that the whole
facts should be presented for our considera-

tion and judgment.” As to the merits, he
said: “No doubt the i

€ testatrix were very

0 evidence that she
actually knew that the gift was im

but she was deaq at the ti
the findings of the jury i
to be inferred in the defe ’

have found that the relationship of Physician

and patient had come tq an end long before
the death of the testatri ,

5 this is

not a case of mere acquiescence; she had

s

{Sept- T+

/’//

determined that she would not un?hoat this
she had done.” It may be added, w Regis”
case is contained in the Am.erican LZtes theré
ter for June, p. 871, and in the. nct of gifts
appended to it, the general subjedential re-
between persong standing in confi

lations to each other, is discussed.

TION:
ROGA
R—SUB

FIRE INSURANCE—vENpOR AND PURCHASE

; hich
Castellasn v. Preston, p. 613, is aca:ii):.

appears to demand very special atten suranc
arose out of the same contract of in L.
as that with which Rayner v. P ﬂsmz,o/was
18 Ch. D. 1—popted 17 C L J. 4d there
concerned. It may be remembere housé
was here a contract for the sale (.)fz No-
on which a policy of insurance exlst;e‘polic)"
thing was said iy, the contract as to t fore t
After the date of the contract, but be ohereo’
date fixed therein for the completion ,thtﬂ”
the fire took place. In Rayner V. urchasé
the purchaser, having completed his p money
Sought to recover from the vendor licy ©
received by him under the above pold that
insurance, anq the Court of Appeal h-est
he was not entitled thereto as agalnl Boyd:
vendor.  As, however, is observed by nsu?
C,in Gir v, Canada, Fire and Mar(;”:upra P
ance Co., not yet reported, but note Presto?
178, the Lords Justices in Rayner v;lce com
intimated an Opinion that the insura aid
Pany, who had not, when they (p the com”
amount insured, been informed O ey from
tract of sale, could recover the moge daubt
the vendor. 1, consequence of the in-
thus €Xpressed in Rayner v. P: "“{0’;’ of (&~
SUTEIs now brought the present actlzover the
tellain v, Preston, seeking to ﬂ;ic)’-
money paid by them on the po ract of i
company contended that the .Contmnity,a
surance is merely a contract _°f md_f;n the ¢¢
unless they recovered in this acti tisfactio™
fendants would receive double ;i insuré
Chitty, J., however, held that 1 the ins“r”
were not entitled to recover ba?‘:her for thetf
ance money from the vendor, eit

ser.

urcha
€

Own benefit or a5 trustees for the P

18” -
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He Observes

no » In his judgment, that there was

Engli i
and he 5)50 to be decided on principle ;
that the jn remarks that the circumstance
€nce pf thesurers were ignorant of the exist-
for thay it : contract for sale was immaterial ;
Exc/zaﬂge ;Clear from Collingridge v. Roya!
e vengors s Con I R B Q. B.D. 173
Standing u:Z could have recovered notwith-
Amines 5t | contract for sale.  He then ex-
betrs, 1, R ength the case of Darrellv. Ttb-
Telied on b St}? - B. D 560, which was mainly
surapce c)(; N plamtlffsf In that case the
re OCCurreC;n pany had lnS}lred alessor. A
the lessor 1, .h‘ After the insurers had paid
obedience :)r Is loss, th? tenant repaired, in
€ was bog Oda covenant in the lease, whereby
Peal, ung nd to do so. The Court of Ap-
insurance er these circumstances, held the
the amounCtOIEpany Were.'entltled to recover
Marked ag they had paid. Chitty, J., calls
Covenant inen;lon to the ‘fal.ct that there the
Tepair, wa the lease, obliging the tenant to
Which’ tbes ]a contract re’latz'r.zg 20 the loss, by
Compensati anq10rd was’ entitled to receive
NSurance e damages, and which the
im to enfcompany mlght have called upon
decideq inOI‘lC)e for their per‘léﬁt. What was
andlorg 1 .arrell v. Tzébltts was that the
Covenan; \aving received ‘the benefit of the
Tight o n the lease,. the insurers haq a
tion 1o usea't him as be'mg upde: an obliga-
ete thate Cl}: as théy might direct. But it is
indeeq o astellain v. Presto.n differs ; and,
the dOétrinltty"J" says t}§e plaintiffs admitted
tere, the Ce of subrogation .wou]d not apply
Of the Sub‘omraa of sale being independent
says ; « rtJeCt mat{er of t'he insurance. He
the insure:&'as felt impossible to contend that
entitleq ¢, ti».on payment of. the loss, were
in the napm ring, either in their own names or
an actiop t:s ot the vendors, the defendants,
even to con enforce the contract of sale, or
Contrac of pel the vendors to complete. The
directly o _sale was not a contract either
e buildinmd-lrealy for the preservation of
&S insured. The contract of in-
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e
ateral contract, wholly dis-
tinct from and unaffected by the contract of
sale.” Having thus dealt with the case, SO
far as the doctrine of subrogation was con-
cerned, the learned judge proceeds to point
out that the insuranceé was one against fire,
be dealt with as though it
the solvency of the pur-
chaser; and, therefore, it could not be argued
that because the purchase money had been
paid, the vendors had in the result suffered
no loss, and that for this reason the insurance
company could recover back the money paid.
on the policy. Perhaps the most remarkable
feature of the judgment is the distinct appro-
val expressed in it of the decision in the
American case of King v. Stafe Mutual Fire
ns. Co., 7 Mass. (Cush.) 1. - In that case it
was decided that where a mortgagee obtained
an insurance for himself—the insurance being
general upon the property, and not limited in
terms to his interest as mortgagee, although
his only insurable interest was that of a mort-
gagee—and a loss by fire occurred before the
payment of the debt and the discharge of the
mortgage, the mortgagee had a right to
recover the amount of the loss for his own
use. The result is that if such a mortgagee
first recovers the 1oss from the insurers, and
afterwards TecOVers the full amount of his
debt from the mortgagor to his own use, he
receives, as it were, a double satisfaction. It
ed out in King v. State Mutual, that
he mortgagee does not really
for one and the

——
surance was a coll

and it could not
were an insurance of

is point
in such case t
recover a double satisfaction
same debt, for his contract with the insurers

is quite distinct and independent from his
contract with the mortgagor ; and Chitty, J.,
in Castellain v. Preston, adopts and endorses
this reasoning. In the United States, how-
ever, as appears from an article on the right
of insurers to be subrogated and the rights of
mortgagees, in the American Law Register
for 1879, the view of the law taken in A7ngv.
State Mutual has not been adopted in the
majority of the States, neither would it appear

to find acceptance in our own courts. In
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» unless there be 3 special

in the policy, and the
mortgagor be party thereto. Thus in the

VEry recent case of Howes v. The Dominion
Ins. Co., before Proudfoot, J., noted supra p.
564, where the policy was taken ouf by the
mortgagee on behalf of the mortgagor, the
latter paying the Premiums, it was held there
Was no right of subrogation. For although
the policy contained what is called the “sub.
rogation” or « unconditional ” clayge the
mortgagor was not g party thereto,
be mentioned that there ig another case,
Kline v. 7pe Union  [ns. Co.; standing for
judgment in the Chancery Division, in which
the question of subrogation is involved,

L'()RPORATION"DIRECTORS—RATIFlCATlON-
York T ramways Co. v.

S€ems to be an important
law,

Willows, p, 685,
case on company
The defendant Strove to escape the
the plaintiffs’
company. The two Points in the cage with
which the judgments chiefly deal, may be
biefly put thus: (i) The constitution of the
company required the business of i to be
managed by the hoard of directors, which
board was not to he less than three, It was
also provided that any “casual vacancy ” in
the directorate might be filleq up by the
board ; and that in the event of a “casual
vacancy ” the continuing hoard mightact. In
this case the shares if question were

an who hagd been
had sent in  his

CANADA LAW JOURNAL
\mm -

(Sept- T 1882
——’/
—
the
; : L d, by
resignation, whijch resignation hath’e boar
constitution, to pe accepted by resignatio?
before taking effect, and which .

. e direc-
Was accepted by the other two exlsungllotted
tors at the very meeting at which thsyfendant'
the shares in question to the d€ leridge
Nevertheless, in ejther view, 1.,ord Cdoin g that
C. I, and Brett, I, J., agreed in h ol s madé
the allotment was valid because i wa The
by the directors—tha¢ is, by a maj orlt’y;ctors’
former says: «pf there were three dlrrd‘
the two acted as 5 majority of the boa were
there were two directors only, the twa will
acting during a casyal vacancy. ignation
consider the Contention that the resig ate 3
of Fry (the third director) did not Crecor -
vacancy until it wag accepted. Even acscaPe
ing to that viey the defendant cannot et by 8
from liability, g, the board must acas ac-
majority ; ang until Fry’s resigna‘m‘ﬂl 'w an
cepted the boarq diq act by a majorltz; the
did by a Majority allot these shares t very
defendant.” Brett, L. J., puts the polfn threé
clearly: «jf the board consisted © ioritys
members, two of them, being a maj'atiorl
might act; fo, the articles of %SSOC} not
direct that the board shall consist ‘0 pusi-
less than three directors, and that thfed
ness of the company shall be transatl:qat the
the board, anqg 1 think it SUfﬁCi?nt ‘ n cre
majority acted. Then Fry’s reSlgnanging 0
ated a casual.vacancy within the mela for the
the 72nd article, and it was lawfu rop€’
continuing board to act until the 1121 up-
number of the hoard should t'>e fil ie -
This circumstance makes a dlﬁerenothefs
tween the present case and all th(:’ board$
cited before us, in which the powirs '(I)‘he third
of directors have been discussed. hough h¢
L. J. (Sir John Holker) however, t nds, Vit
agreed in the final result on other gro}‘:e shar€s
that the defendant must pay for ttter.
yet dissented as to the above e when the
said, as to this: “It is said that it is su”
board consists of three membersf’tlhe boar
cient if the majority act on beh.a ]fo‘s that the:
In my opinion the better view 1
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articles .. ;
of th:gcgfnasj ociation direct that the business
than three l(?liny shall be managed by not less
ot be allottrZCtorsv and that the shares must
€ businec eof :)geliss than three. I thirfk
to be managed Oml)ar'{y 'cannot be said
allowed |, hge by the minimum number
absent . Y the articles, when one person is
nt; it
three,”’ t ‘Y(fllld not then be a board of
Was g ;"lz I'he second phase of the case
which theot ?WS-_ At the same meeting at
Question dro directors allotted the shares in
irector’u (;:y also elec-ted the defendant a
tion, tha’,t nder the provision in the constitu-
board mi iny casual vacancy occurring in the
ing beeng t be filled up by the board. Hav-
attendeq so electe:d a director, the defendant
then Conﬁa meeting subsequently held; he
°°ncurredn'ned the allotment to himself, he
Pany’s km an order made upon the com-
of Faisinan ers, and agreed to a certain mode
The deff ?Opey for the company’s benefit.
and join l:i ant, therefore, ac.ted as a director,
of the be in these proceedings as a member
ren hisoard. . Tl?en, after doing so, he with-
£ pay th application for shares, and refused
of them, € amount of ‘the call made in respect
ther o The question, therefore, was whe-
ity in thwas estopped frc?m denying his liabil-
he . e shares by having acted as director.
even if. _t] J. unanimously held that he was,
Plaintiffl: could. be‘ contended that under the
duly usllconstltutlon the. defendant was not
Says 'q“aI lﬁgd to act as director. Brett, L.J.,
not ciual'ﬁwm assume that the defendant was
theles, hl ed to be a (‘ilrector. Never-
fide ande af:ted as a. dlrec'tor, and did so dona
e with 'the intention of fiischarging
efendaes of director. ' I.thmk that': the
tor; 1 nt was b'ound by .hlS acting as a direc-
taken ththl§ point of view also it must.be
Self, g dat he joined in the allotment to him-
eni 1 think that he is estopped from
ying his liability.”
"RAUDULENT SoLICITOR—LARCENY ACT—DOM, 32-33 Vo
. The ]ast ) c. 2f. s. 77
is Reg. . A;:ase in this number of the Q.B.D.
. Newman, p. 706, where the ques-

tion was whether a solicitor who had been
entrusted by a client with money to invest on
mortgage, and who fraudulently appropriates
it to his own use, is to be considered to have
been entrusted “with the property of any
other person for safe custody,” within Imp.
24-25 Vict. c. 96, s. 76 (the Larceny Act),
which corresponds to Dom. 32-33 Vict. ¢
21, s 77. The court for Crown Cases Re-
served held that he was not. Stephen, J.,
«If money is entrusted to an agent on
the terms that he is to keep it by him and
then to lay it out on mortgage, I should say
that is an entrusting for safe custody within
s. 76 (Dom. s. 77); for this, Reg. v Fullagar,
41 L. T. (N. S.) 448, appears to me a direct
authority. In the present case W€ are not
informed whether money in any specific form
was intrusted, nor whether there were any
specific directions as to the keeping ot it, or
whether it was simply paid by cheque, with
possibly a current debtor and creditor ac-
count ; if the latter were the true state of
things, there could clearly be no offence
within's. 76 (Dom. s. 77). Again, there is
no evidence of what was to be done with the
money in the interval between the intrusting
and the investment ; therefore, it is impossi-
ble to conclude that it was intrusted for safe
custody during that interval.”

Of the June number of the Law Reports,
the casesin 7 P. D. 61—102, and in 20 Ch.
D. 1—229, still remain for consideration.

A HF L

says :

SELECTIONS.

INTERNATIONAL LAW AND THE
BOMBARDMENT OF ALEXANDRIA.
The annexed letter from a leading authority

on the subject of international law, will be found

interesting by our readers. It appeared in the

T¥mes for July 17th:

To the Editor of the “ Times.” ;

SI1R,—While I cordially acquiesce in the argu-
ment of your leading article of to-day, that inter-
national law has to be ever reforged, in accord-
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ance with its native Spirit, out of new facts as law of distress, especially as rega(rdr agn his-
they continuously present themselves, [ also tural landlords and tenants.” Afte h a 1€
think the legal Justification of the recent bom-
bardment is near,

er at hand than this,

In the cases of the treaty

, 1827 ;
i 1834 between France,
areat Br A, and Portugal, for “estab.
lishing internal peace throughout the Penin-
sula ;” and in the cases of the repeated utterances
of the President of the United States as to pos-
sible intervention in Cuba in order to put an end
to the “deplorable strife of parties,”(see message
to Congress, December 7th, 1874), the princi-
ple of limited anq temporary hostilities for the
mere sake of humanity, as well as for the pro-
tection of outside interests, was abundantly
recognized and nowhere disputed. The main
factor in the present problem on which adverse
advocates could rely is that the insurrect]

and anarchical forces had not had time enough
to manifest their inherent strength, it they had
such strength, But against all this there’ is to

Great Britain, Sp

of the revolutionary faction, su

11th of June. The advent of the fleet, the bom-
bardmeqt, and

» has always subordin-

The doctrine of restricted hostilities is g time-
honoured one in international law, especially in

the defensive matters of embargo,” “renyi.

trine may be illustrated by that of the closely ana-
logous doctrine of restricted neutrality. This lat-

war as de facto belligerents, The legal grounds
and extent of this recognition are fully explained
in a learned note by the late Mr., Dana in his
edition of Wheaton, Similarly the doctrine of
limited hostility will be deyeloped ang eluci-
dated, but not Created, by the recent practical
application of it at Alexandria.

Lam, Sir, your obedient servant,

July 15, SHELDON Amos,

THE I4aw orF DISTRESS

The report has
Committee of the
pointed to consider

been printed of the Select
House of Commons ap-
‘“the whole subject of the

torical sketch of the law, together vTtan
view of the evidence taken by then Jaw, the
the arguments for and agalnst thewas ch
Committee (of which Mr. Goschen

man) proceed as follows :— them”

“Most of the witnesses who exPreSIS:fiv at the
selves in favour of 3 retention of the difications
same time advocated considerable l{-nod the tot&
in its provisions, Those that .deslrlf t cheapel
abolition of the Jay were of opinion t! athe even
and more speedy means of re-entry, en to the
of non-payment of rent, must be gl
landlord, . a period

“In the opinion of your Commlttee’ion would
of commercial anq agricultural d¢R;eSSOf the 1a¥

€ Very inopportune for the abolition ity impalr
of distress, which would of necess! z)llle and-
the existing system of credit given by convent
lord to the tenant, and cause serious in ‘
ence. relating

“There are some special en‘aCtmen}tls Lodger
to exemptions that require notice. T f the pro-
Act of 1871 protects goods that are no exemp
perty of the tenant ; workmen’s tools 8’{: work-
from seizure ; looms and frames used hg rental
men at their homes are not liable for th use 0
of those homes, Goods sent to the %, watc
the purposes of trade, as, for mStancle’w of dis*
for repair, are not endangered by the 12 4. unless
tress. Beasts at the plough are excep gee,w dis-
there are not sufficient goods otherwis exemp”
train upon; ang there are some other .
tions. ear

“The tithe owners can distrain for t“{gn?illofd
only. Under the Bankruptcy Law thiegar t
has the privilege of preference W'thl review of
one year’s rent only, Upon a carefu Committee
the evidence placed before them, your hould b€
are of opinion that a law of distress s to favou’
retained. The evidence seems to theﬂ;"e law.
modification rather than abolition of t following

“Your Committee recommend the
alterations in the Jaw:— . tricted tO

“That the right of distraint be " hould 0".‘)1 ,
one year’s rent, and that this right Sr the sal
be exercised within sixdmonthS afte Jimit

ear’s rent has become due. ell
Y That with regard to agisted stock, tgayab‘e
of distress should be the conslde"atl:)akes in th‘:
for the grazing to the farmer wh0O f 30 an
stock, in accordance with section 5 iom
Vict. cap. 42. tec

“Tha? grovision be made for }:heteg;g“ a 5:) '
of machinery not the property of t ef the teﬂanri
that animals not the propert %reedi“g pu
temporgrily upon the holding for 4 by

0ses, be exempt, ted,
P “Tfnat the linI:it of £20 distress, regUl?e raised
111, cap. 93, D%, Cdule
the Act of 1817, 57 Geo. o 5in the sched od
to £50, and that the allowance 1 ion be rais
of that’ Act for a man in possess
from 25, 6d. to gs. a dav.

air-
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Th .
bee at, the attenti .
) i .
JCEN calleq ¢ on of your Committce having

1 0 ayv
or;.c‘dent to theth(.3 hef“ y and unneccessary costs
effects, th processes of distress and the sale
ress for ,renf Lcosts and charges relative rf) il::
Y the Act shm cases above the limit regulated
Sgistrar of t(l)uld be subject to takmionbhy‘ the
ﬁ‘i‘cg? he County Court or other proper
h : )
Sessi()naltnzgfértlmc a bailiff may remain in pos-
€ tenant a distress may, at the request of
Costs, be incm}d on his giving sccurity for the
at in sych reased from five to fiftcen days, and
except at th casc no sale shall take place sooner
tenang; 5 ¢ request or with the consent of the
or of the teso’ that at the desire of the .landlord
Temoyed f,;;ar;t’lthe goods of the tenant may be
Some other ﬁt;;l:cé.‘i’ public auction rooms or
Omitte gtaarﬁfransemgn.t previous to sale may be
e Count Cthat bailiffs should be approved by
they act zndoglrt Judge of the district in which
" Ortioﬁ an be subject to removal by him for

“Your ¢ misconduct.
ommittee are of opinion that, so far

as posgi
epenist:g:ﬁgah? above recommendations should
ment — 7yypps Bill and laid before Parlia-

RE
CTIFYING MISTAKESIN WILLS.

T —
pbrt:rf:cgase of jl{orrell v. Morrell is of im-
Y ere as showing how mistakes occasion-
examplo p ;nto a will, and .m'teresting as an
found i (1)1 the refined distinctions to be
esult of the law on the subject. The broad
R facet e caseis, that a will by which on
shares | of it the testator disposed of forty
With then a Corr‘\pany’ was admitted to probate
curreq word ‘forty omitted wherever it oc-
undrédw1th the effect of disposing of four
ad. ’I‘hshares:, being all which the testator
Prodyce e decision barely stated is likely to
ambj l& some surprise. A will which is not
Ceargsltous in any sense, but which in the
made ¢ Vgords bequeaths one thing has been
is heldo equeath another. The word ‘forty’
Mistak t'o have found its way Into the will by
of the e; and although it has all the sanction
teStatioSlgnature of the testator and of the at-
gar dedn of the witnesses, it has been disre-
the to; On the other hand, it was clear that
am()uml}tor meant to deal with all his shares,
solicito ing to 400, and his instructions to his
pathy 1r were express on this head. Sym-
that if Shall on the side of the decision ; sO
l,'ect e omission of the word ‘forty’ can
the 1 ;ncllegl with general legal principles,
Course yer will have a leaning to adopt that

Morrel], the testator, was a Liverpuol
provision merchant, who had converted his
business into a limited company, of which he
was the chairman, and in which his four
nephews, who had before taken part in the
business, were employed. He had 400 °
shares, fully paid up, and, in instructing Mr.
William Alfred Jevons, his solicitor, to pre-
are his will, he directed that all his B. shares
should be given to his four nephews, A draft
was prepared in which the words ‘all my B.

shares’ were used in dealing with the shares

bequeathed to the nephews. The draft was
The

sent to London tobe settled by counsel.
counsel, it is stated, ¢inadvertently’ inserted
the word * forty’ after ¢my,’ so that the bequest
was of ‘all my forty shares.” The counsel does
not appear to have been alled as a witness, and
it is difficult to see how he could have put in
the word ‘forty’ by inadvertence. Why ‘forty,’
of all numbers in arithmetic? In all probab-
ility he knew from some source the number
of the shares belonging to the testator and
confused forty with four hundred. It is re-
markable that this matter was not more fully

John

investigated, as, . in Sir James Hannen’s
opinion, much turned upon it. When the
will was engrossed for execution Mr. Jevons

read it, and noticed the word ‘forty; but it
did not occur to him that the insertion was
material. Whether he knew the number of
the testator’s shares does not appear ; but he
probably did. When the will was executed,
it was not wholly read over to the testator.
In summing up to the jury Sir James Hannen
told them in effect that if words were left
out, there was plainly no remedy, and if words
were put in by fraud they could plainly be
discarded ; but the case in which -one man
employs another to make his will for him, and
that person inserts a word by mistake, was
intermediate. The main question left to the
jury was whether the mistake consisted in put-
ting in the ‘forty’ or in omitting the *four
hundred,” the judge plainly intimating his
opinion that in the latter case the accident
could not be cured.  The jury in result tound
that the words ‘forty’ repeated several times
were inserted by mistake; that the mistake
consisted in the insertion of the words; that
the.testator did not know of the insertion of
the words; that the will was not read over to
him ; and, lastly, that he meant his nephews
to have all the shares. This last finding was
immaterial, as the question was one of form
and not of intent, and the learned judge took
ime to consider his judgment, as it wassup-
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Posed that a similar cage was pending in the
Privy Council, Eventually he ordered the
will to be admitted to probate with the omis.
sion of the worg ‘forty’ wherever inserted,
Sir James Hannen doeg not appear to have
ad any hesitation

as to the right course to
pursue.  He said that the verdict of the jury
had disposed of the whole matter, and referred
to the case of Fuityy V. Andrew, 44 law J.
Rep. P. & M. 17, in the House of Lords as
an authority. Thjg case cannot, however, be
said to settle the law on the subject satisfact-

orily. Ttis trye the learned lords were of
Opinion that a certajn

be omitted from the probate ; but their argu-

ments are mainly addressed to some im-
Perfections in the ‘form of proceeding, It is
possible that Sir James Hannen thought it
best not to attempt to generalize. The sub.
ject is one which it is difficult to put in com-
prehensive language, and which, when 50 put,
Is Very apt to mislead. At the same time,
when all the facts are ascertained by a verdict,
it is not very difficult to say on which side of
the line the case falls. In this instance the re-
jection of the words in question seems to
have been rightly allowed,

The matter is apt to be a littl
the fact that a solicitor and cou
Ployed to make the will,
made by them in their art or mode of carry-
ing his ‘intention into legal effect, the testator
would, doubtless, be held responsible himself;
but in regard to the word ‘forty,’ they were
only in the position of amanuenses? They
had no authority to insert the word ‘forty’ in
the will at all, Suppose the testator had dict-
ated his will to his valet, and this worthy, be.
lieving he knew the number of shares be.
longing to his master, wrote ‘a]] my forty
shares,” when the testator said, ‘all my shares,’
would the fact that the testator signed the
document without reading it, bring apout a
result which was very far from the testator’s
intentions? Suppose the converse case, that
the testator dictated ¢ forty of my shares,’ and

the amanuensis wrote, through Carelessness,
‘ my shares,’ the forty,

y, although it can be ab-
stracted from the will, cannot be inserted.

€ confused by
nsel were em-
For any mistake

may take it out of a will, In other words,
the Probate Court cannot make a man’s wi|
for him, but it can prevent anything thae js
not really part of a man’s will being given to
the world as his, if that Part can be severed

residuary clause might | d

. in reality I
from therest. It may be said thatdl: frrom the
is making a will to abstract ‘Yf)l-'n a certal?
signed document, and so it is i its result 15
sense. The distinction stated in lonﬂic’t g
a fine one, but it arises from a ?low only 3
tween the duty of the Court to athe require”
man’s true will to be proved and lities shal
ments of the law that certain tOrmaformalit‘f’s
be regarded. Even when these Court wil
have been duly performed, th% s obtain€
sometimes disregard that which ha case
their sanction, but it cannot in anZn clear
pense with those formalities. It Cttel' which

uly executed will of foreign ma introduc®
should not be there, but it cannot uch mat”
matter which should be there, when Sxec
ter has not had the sanction of due €

—Law Journgy, e
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PUBLISHED IN ADVANCE BY ORDER OF
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COURT OF APPEAL.

JUNE 30.
GRAND JUNCTION RAILWAY
MipLanp RarLway Co. o feiturt
Raz’lway Co#zﬁany——Rz;g’}Lt to land—F
& ~Description of Company- e Rail
The Peterborough and Chemong L; in 1855
way Company, which was incorporate dinque®”
(18 Vict,, ch 194), had acquired the lan

HE
THE co. vt

r

. Chal'te
tion as part of thejr road-bed, and th;y reaso”?
of that company expired in 1865 to 0P

of the road pot having been put s’sned
eration, and in 1866 an Act was F:i was 10
and 30 Vict,, ch, 98) by which the ro ration 7€
be sold at auction ; the Act of incorpo ears
vived, and the time extended five ri}t; con”
completing the road. Within that pe company’
veyance was made to the defendan]tce any U5
who took Possession, but did not ma stitution ©
of the land until shortly before the l1r:e Cobour8’
proceedings in this suit. In 1872t and M
Peterborough and Marmora Ra‘lw::);f referenc:
ing Company filed a map and boo of road 0¥¢
for proposed extension of their lm:"ed a part c
the land in question, a“d'c‘mStm(I:n 1880 the
it thereon, but ceased in 1873 laintiff com
P.& M.R. & M. Co. leased to the P
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Ct of e
cof A
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Pany th
h ese
ings were ins ame lands, and the present proceed-
Helq, [afﬁsml.lted to obtain possession
below) that trl;nmg t~h e judgment of the Court
Y the C. p &eMparna] construction of the road
act of ‘res;;a M. M. & R. Co. in 1872 was an
under the | sS 5 that the defendant company,
Pursuance te}:“vmg Act and the conveyance in
that the au;;rec?f, acquired a title to the land ;
ourt of Cha ority to sell by the order of the
their right ¢ ncery was permission only ; that
completio o the land was not forfeited by non-
and there;:) of t];le work within the five years;
re t P 4
ot succeed, at the plaintiff company could
Thed
it by its esl(‘li;i(;t};e defendant company described
changeq, al name, which in fact had been
Helg .
' the COH’,pzzgﬁzC“de"“’lﬁfo persone to enable
o o
Sufficient to sue i;a e, though it might not be

H: Caﬂl
Pellants, eron, Q.C., and Moss, Q.C., for the ap-

E B
lake, ().C., and I¥. Cassels, contra.

Promis CHAPMAN V. ROGERS.
sory note—Equities altaching to— Part-

T wa ngfrs/zz;ﬁ—Sat{lvj'actz'o;z.
the namz f;‘rrg\l/ng on business with others under
Covered that one R.R. & Co., and having dis-
Making yse (}ne of the firm (R.) was improperly
the partner ;)1 the name of the firm, dissolved
agreement ship, and thereupon entered into an
effects, in lwu.h R. ,th‘_it he should take all R’s
and in’co c .lldmg.hls interest in the said firm;
Pay all d:;lderauon thereof T. covenanted to
obligationsttshdue by the firm, including all the
e firm, ri hat R. had created in the name of
s set f,'onﬁ 'tly or not ; also certain debts of
Y the plai .ln a schedule. Two notes made
orsed b EF'HFO" R.s accommodation, and in-
held by ':’b im in the name of the firm, were
all of WhiChan.k where they had been discounted,
and with tha‘t“lr(CUmstances T. was fully aware of,
mjr;uﬁty' DO‘WIedge he retired the notes at

& .

low [[gb:f"mmg the judgment of the Courtbe-
Ment muyst %N, I A, dissenting] that the pay-
€ meanin, e considered as satisfaction within
e receivedg l(:f the agreement, and that T. when
€quities g t € notes took them subject to all
ttaching as accommodation notes, and
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LisH PRACTICE CASES.
consequently T. could not enforce payment of
them from the plaintiff.
Bethune, Q.C., and
appellants.
Britton,

Walkem, Q.C., for the

Q.C, Black, and Machar, contra.

—

JELLETT V. ANDERSON.
Disturbance of. fer;j/——Coﬂslrudz‘on of—License
loferry.

Held, affirming the decree of the Court of
Chancery as reported in 27 Gr. 411, that the
plaintiff was entitled to restrain the defendant
from disturbing him in the exercise of his fran-
chise, [HAGARTY, C.J, dissenting]-

Bethune, Q.C., and Moss, Q.C., for appellant.

Robinson, Q.C and /. K. Kerr, Q.C., contra.

e —

REPORTS.
_
GLISH PRACTICE CASES.

RECENT EN
F. LEFROY, EsQ.)

(Collected and prepared by A. H.

TODMERDEN JOINT STOCK
ML Co.

Imnp. Jud. Act 1873, Sec. s7—Ont. J. 4., sec. 45—
Compulsory rqference——A | ppeal from Judici
discretion.

The Court of Appeal has jurisdiction to review an
order made by a Judge under the above section refer-
as therein mentioned, any question

(Lord CoLERIDGE, C. J.» dubitante.)

¢ Prolonged examination of

aments as it is neces
ble the Judge to

ORMEROD V.

ring to a referee,
or issue of fact—

Per BrerT, L. J.—
documents ” means of such doc
sary to enquire into in order to ena

Jeave questions of fact to & jury.
April 3, C. A—L. R 8Q. B. D. 664

The principal question before the Court was
whether or not there is an appeal against an
order of a Judge ordering the mode of trial
referred to in the above head-note.  The order
in question was made by Mr. Baron Pollock.

BRETT, L. J.—The first and most important
question which I will consider is whether, assum-
ing the conditions named in the 57th section
(Ont. sec. 48) to have existed, this Court has
jurisdiction  to review the discretion of the
learned Judge in such a case. I am of opinion
that the Court has that jurisdiction. It is
said that we (the Court) have not, because sec.
57 states the existence of these conditions pre-
cedent, which it goes on to say, “cannot, in the

opinion of a Court or a Judge, conveniently be



RECENT EN

made before g jury,’;
Judge has thap Opinio
it appears he has not

— —

and it is said that if the
n then we cannot say that
that opinion, and therefore

The words *ip the opinion of
ge” seem to ¢

me to be equiva-
to the judgment of the Court
Masmuch as there cannot be
of law applicable to the par-
atreason it'is that this opinion

is an opinjon of discretion as distinguished from
an absolute ryle of law,

HOLKER, T, J.
tions of the Judi
have now come
intention of the

the Court or 4 Jud
lent to “according
or a Judge,” anq ;
any positive ryle
ticular case, for th

—After a reference to the sec-
Cature Act and to the orders, [
to the conclusion that it was the
legislature to give and that the
legislature has given, an appeal from the exer-
cise of the discretion of g learned Judge who
either makes or refuses an order for an altera-
tion in the mode of trial. By giving an appeal

gislature has enacted

, in
making such an order, not exercised his discre-
tion Properly, that there the Court of Appeal
should exercise jts discretion in liey of the dis-
cretion of the learneq Judge.

LORD CoLkrIDG

E, C. ].—Although I certainly
should not have m

ade the order myself, I must
decline to interfere with it when made, on two

grounds : First—] think Mr., Baron Pollock had
Jurisdiction to make the order, and that we
ought not to interfere with his discretion;
Secondly—1 am by no means satisfied that we
have jurisdiction o review this particylar kind
of order, and if it were necessary, and | think it
is not, to decide the case on thig ground, I am

Prepared, as at present advised, to hold that we
have not,

BRETT, L. J.—The only power given to the
Court or a Judge under this section is to order
that the issues of fact shall he referred. There
is no, power to refer issues of law sand I am
very much inclined to think that the Prolonged
examination of documents, which is intended in
this section, is a prolonged i

—_—
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it i f ination
much whether j; s an examinatl
section, s ﬂp;}ﬂl”
[NOTE.— 7%, Iinp. and Ont. secl?

brect O
0 be virtually identical, The (grﬁwmi 1:;;;?”” 4
appeal from the dispotion of a Judse ) ,,sz'tiz'mﬁ/"
n the jut{gr/;ze;zt‘r, which are of €0
length.]

’ . is
within thi
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ONTAR/O.

ELECTION CASE.

IN THE Marigr op Rucount—ELE S0
DIsTRICT 0F Myskoka anD PARRY §
ELECTION (DomINION) o glectionS

Recount 4y County Sudge—Dominior d} 55. 55
ACts of 1874 ang 1878 ("omnh[{ate';:;om
67 ~Efect of irvegular acts or omt
DR O— Written ballots.

#2eld, that irregular acts or omissions LY
returning officer i, dealing with a I)allot;;,rl'ant 1
after it has been, cast by a voter do not wthe yoters
disallowance for the candidate indicated by ordinary
Where there appeared, along with thle ts giviﬂg
printed forms of ballots, certain written 'bal o 'but ap”
little more than the names of the cand'datejzmte
parently supplied by the D. R, O.’s and c[ Tu
them ; e/d, that, on a recount, the CO‘;;IOZS_'
was not justified ip, rejecting the written ba N, Co. J-

{July 24, (TOWA ’ ent de-

We give below the interesting J‘?dgn\:’ith the
livered by Judge Gowan in connection election
recount of votes in the recent MUSk?ka till in @
the result of which left Mr. O’Bne;[rs Miller
majority of three over his opponent, .al‘ from
The facts of the cage sufficiently appe
the judgment.

Pepler, for Mr, O’Brien.

Lash, Q.C,, for Mr. Miller. his

GOWAN, Co. J.—In the course of t bjecte
a large number of ballots cast were otivel)h be-
by counsel for the candidates refSp;:aling wit
cause Deputy Returning Officers n ccordancé
these ballots did something not in 2
with the direction of the Election ACt,t
doing something directed by that Ac c’ont
Spection of the ballots cast, it ;:' llots
shows, It is urged that these i nd a
now be disallowed, though counted were
for the candidates for whom they ont
In the view I take I need not ente: is one
tails of these objections. But ther

C'l‘oRAL
UND

a deputy
pefore %

recount

itt
or omn in-
en €0y
shoul
llow®
giver
he d¢”
class
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Flec. Case,)
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of thes 7

e hal .
Not printeq ll;)ti unique and exceptional—written
n allots, giving little more than thé

ames of .
the ordina:he candidates-—which appeared with
siong Y printed form of ballots in two divi-

»and all ¢

Vo™ Urees Shorld e s our ! ively
fonhot being ball ruck out as entirely
ull name of g ballots at all—wanting in the

set forth - 0 candidates and in othe U
that in the nomination pa ' pa.l ticulars
e the objection goes to tl}:;per. It is urged
Tequirements of the Act, th very essence of
tallots would militate agai > that the use of such
€ ballot system agamnst the chief object of
angerous as givin, ::C'rlt'%s'y in vote—would be
and that the Act isgim C;;"‘?S for fra‘.ld in voting,
Paper a ballot and nog\' ative, ma}img a certain
Tespect to the voter ing else—imperative in
Pointed to th voter as well as officers. I am
<t showin re various sections in the Election
Quired to b:’ the particular kind of ballot re-
8oing to sh used, and I am referred to a case
not be gy 0‘; that an omission in an Act can-
made thatppt }lled. The fact of provision being
X, and no ¢ dt?p_uty may supply a ballot
PlYing ballots aot. con being made for sup-
urged as hs not supplied by the R. O, is
of power showing clearly the utter absence
Upon the ml the D. R.. O. to supply them
xpressia z::’le.l known axiom of interpretation,
of three pr 1us, etc. I have: had the experience
able Cougserlous recounts with the assistance of
judgment el, and had formed and acted upon 2
Upon the not 1n accordance with the view urged
Sirous alsgomt first referred to, but I was de-
order that t? he'ar Mr. Lash and Mr. Pepler, in
could toward might have all the assistance I
matter noar bS reaching a right conclusion on the
Lash takew_ efore me, and the second point Mr.
requireq f‘s the first of the kind I have been
benefit of : deal with. I have now had the
and it is 1 aving both p91nts very ably argued,
UPOn thes ought convenient that I should pass
Up the ofhtwo general ohpectlons before taking
Part litle ; er ballots Whl.Ch have for the most
) aminationm common and involve a separate €x-
ATrived o and decision upon each. Indeed, if I
tends for the conclusion that Mr. Lash con-
Practicall. the matter of these bailots would
cangj datey be of minor importance, for one
Majority 1 or t.ht.e other would have a dec1c}ed
within th y striking out all the ballots coming
Sire tq e general objection yeferred to. Ide-
thrown St‘;y a few words which I have hastily
gether since the afternoon adjourn-
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rst opinion has not been shaken ;
[ am unable to come to0 the view Mr. Lash con-
tends for. In examining the provisions of sect.
67 of the Election Act the first consideration
that occurred to me was the object and purpose
of the enactment—what was in contemplation
in engrafting it upon the Election laws. The

duty assigned to t ne to be of

he judge seems t0 I
a very humble character, and especially limited
and restrained.” In examining the machinery
for carrying out the vote by ballot, it is obvious
enough that & &

reat number’ of agents would
necessarily be employed in the several electoral
districts (42 D- R. O’s in this district), and
that many of them would probably be of
limited education, certainly not accustomed to
the york, of varied intelligence, and some poOs-
sibly not without prejudice in any case uni-
ould scarcely be expected

formity of decision €
£ men of ordinary ability, acting
stions

from a number O

singly, in dealing with the variety of que

which might and probably would arise in refer-
of ballots—one rule might

ence to the marking
be applied by one D.R. O. and another by
another elsewhere in the same electoral district.

This, I think, the Legislature must have had in
view, and as some corrective to the possible
evil, deemed it essential that in respect to each
particular election at least there should be some

method by which a uniform rule, so far as pos-

sible, should be applied to all the ballots cast in

every division of the same electoral district, and
so certain judges conveniently resident were em

powered to recount—one mind in place of each
and all of the D. R. OJs. Again, one can under-
stand that in the hurry and possible excitement
of dealing with and distributing 2 number of
ballot papers, a mistake in numbers might easily
be made, and that from pure inadvertence the
ballot account or statement and the ballots cast
might not agree, Of /wilful misrepresentation
might occur. The returning officer would only
have the statements to g0 upon and could not
test their accuracy ; this consideration may also
have operated with Parliament in providing for
an inspection of the ballots actually cast and a
summing up of the vote in presence of parties in-
terested, and with appropriate provision for the
safe keeping of the ballots. Another reason
may have prevailed. It is noticeable that not

merely the parcels containing used and rejected
ballots are to be opened, but the spoiled ballots
as well, and 1 strongly incline to think it may

ment, for my fi
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T T . clerk to atter
have been in the mind of the Legislature to en- | command the R, O, and election

question an election re-
However that may be, there
is the €nactment, anq | repeat that in my judg-
ment the duty assigned to the judge is of a very
humble character. The judge’s authority is
special—to act in the matter of the recount—
the particular agent is designated by his name
of office. He has no office in the matter, no
general authority accrues to him ; such as he
has arises only from the mandate in the statute
and to the extent get down A mere statutory
agent, he acts as and within the limits pointed
out. If it had been intended to give anything
like a general authority to deal with the matter

S0 as to accomplish complete justice or reach
the very truth of the matter,

turn on petition,

receive evidence
uiry, and all the

» and he is directed to
recount the ballots and VERIFY—prove to be true

—Or CORRECT—make right—the ballot paper
account,

In this recount he is limited and restrained by
the rules in sec, 55, he has only the intrinsic
evidence furnished by the ballots themselves,
and he must form hig judgment by simple in-
spection of the only material the Statute has
Provided in the way of evidence, | believe this
to be the Proper view to take of the enactment,
I feel that as a nere statutory agent | must keep
strictly within the limits assigned to me.
said the parcels of bal
upon which the Judge can act—the
dence before him. The 67 sec.
for the appointing of time and

count of votes by the Judge an
to the candidates, directs that

only evi-
after providing
place for a re.
d notice thereof
the Judge sha]

els
: ith the parc
at the time anq place appointed with t

. whi
containing the ballots used at the e-l eCt:;:;k shall
command the R. Q, and his e]ectlonse parcels
obey. The “parcels,” What are the in instruc”
Itis argued that the clause in certa the dire¢’
tions to Returning Officers concem'“tie ballot$
tion to their deputies to enclose form one
voters’ list and other documents to ut togethe’
parcel, shows that all the papers are prcel to
in this Parcel, and that it is the pz;{ow can
brought before the County Judge. operly b€
look at any instryctions to R. O. not prt see
fore me? But even if I could I do l;c(i) give a
instructions subsequently framed cou Ceedin h
clue to the interpretation of the telrmshe D.
Act. Looking at sec. 55, we see th_a tt « gepar’
after making his count, shall put into apers”
envelopes or parcels” all the ballot }:ejec ’
those given for each candidate, th‘)s'e content”
and all being endorsed to indicate thel;n sec. 57
and to put them ip the ballot box. £ resultss
he is directed tq make out a statement ollot bo%)
and enclose such statement in the l?Ia}hese aré
together with other election papers. four enve”
all open and for use by R. O’s. The Zlone a
lopes or parcels containing the ballots .. The
sealed and these the R. O. is not to Opeels' opens
R. 0., having recejved all the ballot box e’ su
them, and fropy, the statements contail ing
up the votes. Tha¢ the parcels Conta'l: sec
ballots only are the parcels referred to(l) whosé
S€EMS t0 me most obyious. The R t.i,oﬂ was
summing yp g challenged—if the ql;esecessﬁy’
one of mere summing up "—must, 0 nsummin
produce the materia] upon Which. his case 9
UP Was made. It is not of necessity mndel' the
recount that the statements should bet;e pallot
Judge’s eyes, | think he could open r that may
parcels if they were not. But howeve words
be, although not required in expressbe prese“t
Produce it the R. Q. is required to what PUr”
and with his election clerk, and o hibiting
Pose I know not, if it is not for ex hings t0
statements on which he acted. Thet tatements
Proved true or corrected are these iand prov”
They are accounts assailed as incorrecd;e Retur®
ably it might be going too far to say dto prl"d“ce
ing Officer is not by implication l?ounhe statute™
THEM—that it was an omission in ; d to do s:;
he is certainly not expressly requggthi“g m(éd-
Butif he produce them, they are ich heact
than the grimg JSacie proof on WHICH

até
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the st

. Statem .
decis; ents are .
€Cision as to the ny not evidence to guide to a

the sta mber of votes ; an
Judge, ti‘:t; ‘;Ol"templates these bei,ng :ei'zfg (t)li:
see how th or a different purpose, and 1 do not
lists, Thealz tgucfhes the matter of the voters’
€15 list, st of votara. ponl vook. o oes patien
Ut merely voters, poll book, or other matter,
used, ang ?;_ the parcels containing the ballots
Power to 1 e former'were produced, I see no
these banmcelve them in evidence. Outside of
£0 for evide parcels I do not think the Judge can
tended 1o mnc]: as to the ballots. If it was in-
ave beon sa e other matter evidence it would
© order i Pecdlﬁec}, and the Judge empowered
the Judge;s pro uct.lon. before him. 1 have said
Strained. . & al;nhonty is special, limited and re-
time an-d lu -sec. 2 r')f sec. 67 says that “at the
udge shag ace appointed for the recount, the
ball e proceed to recount all the votes or
ing s 1131 rs. returned by the D. R. O.” In do-
others anz is to open certain packets and no
to rec’()um ;ub-sec. 4 says, “he shall proceed
orth i sx the vote at;cordmg to the rules set
of the my me 55, and verﬂ.’y or correct the account
ooking t er of votes given for each candidate.”
laiq downof sec. §5 ff"' these rules we find them
ah‘Eady . ‘31‘ the guidance of D. R. O.; but, as
Which gh aid, sec..67 makes them the rule by
rule, aree Judge is to govern himself. These
as follow :—

1 .

didn counting the number of votes for each can-
(it‘% the Judge is—

bee ) To rt?ject all ballot papers which have not
(;’) supplied by the D. R. O.

haye Eo reject all ballot papers by which votes

elected_een given for more candidates than are

C .
is (ar>1 To r.e!ect all ballot papers upon which there
be ; y writing or mark by which the voter can

Ildentiﬁed,

Ilhis Te B need not be noticed, it does not touch
pres:se' In applying the Rules A and C to the
Whic:t matter, A covers most of the ballots to
tice ; objections are taken and [ will first no-

e it, !

N . .
qUes:,arlY 600 ballots cast at this election are
or o 1oned by reason, apparently, of some act
jectimlsslon by the D.R. O. I know not if ob-
two ons of the kind apply elsewhere, but some

.bet“t"eeks ago I had another recount wherein
Saile;en 500 and 600 ballots were similarly as-
, and 1 think it highly probable every

e e

ict in the Province would be open’
to these objections ; and the serious character
of the action invoked from the agent for recount-
ing is apparent. An election might be deter-
mined not accordihg to the intention of the
electors, but contrary to their intention, the ma-
jority disfranchised because a sworn public
officer had failed to perform his duty in all its
details. Moreover, if he was disposed to Per”
vert his office it would be quite in the power of
any D. R. O. in localities where opinions were
pretty equally divided, to mould the result ac-
cording to his wishes, and then we should have
others playing at the same game. It would lead
to incalculable evils. [Reference was here made
to the views expressed DY V. C. Blake in his
judgment in the Monck casé, reported 12 C.L.
J., N.S, 113] If a judge acting in a court
capable of getting at the root of the thing, and
scanning all the circumstances, so viewed the
‘matter, one acting under the limited power sect.
67 gives may well decline to punish' a body of
voters by disfranchisement for any act or omis-
sion of the D. R. O.—a sworn officer under the

Election Act.

Looking into the duties of D. R. O, they are,
to my mind, capable of being viewed in two
distinct stages. First, the duties up fo the time
the ballots are cast; then the duties afterwards
in opening the ballot-box and counting the votes.
(It is quite possible that the first of these duties
may be done by one person, the second by
another.—Sect. 32.) T he first may doubtless be
enquired into and dealt with in an election
court, but it seems to me that the judge, under
sect. 67, has neither the power nor the means of
enquiring into them. 1f he assumes anything
respecting them, he assumes all things rightly
done by the appointed officers. It will be ob-
served that two oaths are required, the first, K,
general, and the second, Q, with a special clause
vouching the correctness of the number of votes
and the correctness of the count from the
ballots.

If it was necessary to the sufficiency of a bal-
lot that all the D. R. O. is required to do under
the Stutute was done as prescribed, it would in-
volve an enquiry going back upon what the D.
R. O. had done, what he had omitted doing from
the first, which surely could not be conducted or
decided outside of an Election Court. The more

electoral distr

I consider the question, the more I am satisfied
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e ar-

N ; ient to W

that 10 act or omission of the D. R. 0. in deal- | lots with numbers, not in all, suffici that the

ing with a ballot before or after it has been cast

by a voter, woulq warran

t me in disallowing it
for the candidate ip

dicated by the voter. But
just look at it ! The voter comes to the poll, it
is found he is entitled to vote, he asks and
receives a ballot Paper from an officer appointed
to issue it. The Vvoter marks the ballot with an

He folds it

The
same day, at the close of the poll, and when

everything is fresh in the mind of the officer, the
ballot box is Opened, and surely it would be a
monstrous thing if the same officer could (in
effect) say, “True, I supplied that bit of paper
as a ballot, trye you marked it properly, but I
did not comply with the requirements of the
statute ; I must reject it.” Yet that is just what
T am asked to do, The law never could have
contemplated anything so unjust, My finding,
acting under the Rule A, s0 far as this enquiry
is concerned, is that all the ballot Papers in the
several ballot parcels opened by me were sup-
plied by the severa] D.R.O,and 1 include the

If
caused by neglect of
the D.R. O, there is a Proper tribunal to rectify

it. There is one Particular act of the D, R.O.1
might have referred to before i it is alleged that
the number put on the ballots is the number on
“the voters’ list, and so furnishes the means of
knowing the voter, and that this vitiates the
votes. Assume for the sake of argument that
the voters’ list number would be g neans of
identification, How can I know, as a matter of
fact, that the number on the ballot and that on
the voters’ list correspond.  The voterg list is
not before me. As I have already said, it forms
1o part of the material committed to me as evi-
dence, and the argument being based op a fact
I cannot assume and have no means of “find-
ing,” seems to me to fall to
possibly the fact is as alleged ; but the parties
‘are standing on their strict legal rights, and I
cannot go beyond my authority in dealing with
them. I think the case before me ig different
from that which my brother Clark dea]; with in
a very able judgment, 1 Jjudge that he thinks
with me that it is not permitted to look gzt the
voters’ list as evidence,

But for some reason disclosed to

t for him in the
examination of the ballots, he s

aw in certain bal.

the ground, Very

rant him in coming to the Condl-ls;onthe voter
numbers furnished marks by whic su
could be identified. I do not see any e; ther®
cation in the numbered ballots before l:un,lbefe
is nothing to show me when they weré easona ly
—nothing that would make the f%Ct rectioﬂ-
clear to my mind on the mere mspar to have
should certainly say they do not appendersta“
been put there by the voter. Asl uone as =
the learned Judge Clark, we are at the appl®
guiding principles ; if we differ it is in ly hopé
cation of these principles. 1 can or );5 to 1
am right in the strong view I entertalcli1 disfran”
actof the D.R. Q. as I have stated, writteD
chising a voter, With regard to thin two 0
ballots, I have a word or two to add. ntsvilles
the polling divisions, namely, No. 15, HI;S when
and No, 27, Huldum Hill, the parce ted bal-
opened contained both written and prin given
lots. [The particulars in these were thell’ ts wer
How this happened, or why written bal 011 were
used, 1 know not; I can see that 2 rs WA
counted. The voting with these paP‘io havé
extensive on both sides. They app ealrhe usud
been deliberately prepared, cut into the samé
size of printegd ballots. All were of t red O
general character, and I would say prepare® *

ch indi-

. ame !
a uniform Plan, the writing being ‘he: nearl
one of the Polling sub-divisions. All, © R. 0»

all, appeared to have the initials of the %e
and as far as I could judge, nothing shov
indication of frayq or corrupt intentlon;(es an
when the D, R, 0, opened their ballot b: if they
found these written ballots, they woul ’cte
had rot supplied them, be at once attracount‘f
their appearance; but they passed and ¢, fount
them for both candidates. They, in. ef’ft]e: ’thelﬂr
that these ballots had been supplied f'tyct that
and I have no ground to dOUb't the t:ull par-
they were. They were wanting in tllewere sup-
ticulars of the printed ballots, but they uch, an
Plied to voters as ballots and used as them 3%
[ think I should consider and Cou;;t llots aré
good. It may be as contended, th‘? 2 by
wanting in essential details require 1 of force
Election Act, and there is a great fle:; I can”
in what Mr. Lash urges on many p omt ;)f giving
not accept the contention that the acabsolutel,y
these papers by (he D. R. 0. was an

. 201!
. ight 2%
void act, though an Election Court m 'gderl“%e‘

. onst
the election by reason of the aCtt’e(x:' to the
went to the merits and ran coun

d any
oW
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tion Lay : but 1 do

not think I can properly do

$0.  Look;

0
unStion()l:sntg at the bhallots there could be no
for. o0 whom the voter intended to vote

numb;r:‘sf :Ir;tenylon was mapifest enough. A
Struck o ry important points are urged, and
tion by a e S most worthy of mature considera-
tions whi }?mpetent tribunal, but these are ques-
to, T thing on the ground I have before referred
teibun ] Imfust be left to the decision of such a
they we-re ound. the bal!ots in the parcels, and
£ as o recognized as issued by the D. R. O.
conen thgg}:sted, the ballots were suppliea be-
ballogs. | . 0. had not sent sufficient printed
causy , I see that under sec. 30 the D. R. O.can
a ballot box to be made if the R. O. has

fail
ed to supply one. Is this a less important |-

act?
But the Statute made no provision in

re
shil:cta t(c)1 suc}3 contingency .of ballots running
N r’nan' having provided in the other case,
urgeq : )}?m already referred to may well be
soluti(;n Owev?r, I am not Foncerned with the
taken IOf th'lS' question with the view I have
Must s . n leavmg this branch of the subject, I
o the Ot);lthat while I feel strongly with regard
eral o er ballots challenged on the other gen-
with rJea:tlons, I am by no means so confident
Very a belgard to these written Aba]lots; but the
is, 1 hi 1 argument on the subject by Mr. Lash
into thm ,for'a court capable of entering fully
ang soelunstlon, and not fox: me on a recount ;
are st lhave allowged thc? written ballots. There
With se eft some smty-elght l?allots to be dealt
taken I;arately, ito Whlcll. special objections are
minut.e ome of these object}ons are remarkably
tions and a‘stute on both' sides. If such objec-
© pe ;Te .Entltled to pre\'ml, and. people are held
ing mantlc accuracy, and the directions for vot-
Mings ust I.)e.folloyved so closely that every
“the € deviation w.ﬂl be held to vacate a vote,
place art of marl‘cmg ballots” should have a
risin n our Publlc school system, so that the
andi generation may be tau‘ght how to vote,
for " course of ballot drill might be necessary
tion € present race of voters before every ele?-
extr;gml cannot think the law demands this

e exactness in marking ballots.

p()’i];\l:e remarks in the Monck case upon this
every tl:'USt' Coml’nend themselves fﬂrong}y to
aminip “};kmg mind. A large exp?erlence in ex-
when tgh allots assures me of .thelr truth. And
whom the ballo.t discloses with clearnessx'for
e voter intends to vote, and there is a
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ce with the requirements by
dicate on his ballot paper
his final intention as to voting, I think it should
be allowed. In rural constituencies especially,
the wonderful variety of expression, so to speak,
in the X is very striking—due, as suggested by
V. C. Blake, doubtless to nervousness, awkward-
ness, or a desire to embellish, and 1 would add
also, due in many cases probably to feeble or
imperfect sight, marking on 2 rough table or
bench, and sometimes, perhaps, toa whiskeyfied
condition of the delineating voter.

reasonable complian
which a voter is to in

e e
CORRESPONDENCE.

e

ns void if

Were ballots used in the late electio

numbered by Depnty

T'o the Editor of the LAW Jo
" §IR,—Within the last few wee
on this question have been
local judges and by counsel, as well as in news-

papers. The question is not whether the Do-

minion Statute is the best law that could be
hat is the true in-

framed on the subject, but W
terpretation of it as it stands.

at though this act expressly
ected if they have on

Returning Officers?

URNAL.
ks opposite
opinions given by

Some contend th

directs ballots to be rej
them identifying marks, nevertheless the gener-

al intendment of that law requires them not to
be rejected if the mark has been made by a
deputy returning officer. 1 oppose this conten-
tion.
I admit that the literal construction of any
tute is no ground for deciding
contrary to the general intent of the enactments
as a whole, but there is danger in the ease with
which one can persuade himself that he sees
this intent, unless he will be guided by the or-
dinary meaning of the language which the legis-
lature has selected to express its will.

As to the intent :—While listening to the ar-
guments that the statute means each of these
marked ballots to be counted if the purport of
the vote can be ascertained, one might fancy
that before the days of the ballot oppressed vot-
ers had been labouring under some difficulty in
getting a vote recorded for their respective can-
didates, and that the ingenuity of legislators had
been taxed to devise machinery “which would

make that more easy.

portion of a sta
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We know, however, that it was the country| In Heydos’s case (3 Rep. 7) it Was
" which had be

en suffering from the too ready re-
ception of votes recorded really for corrupt pur-
poses, and that the publicity of each elector’s
choice (a main element in that evil) was sought
to be removed. | read the election
straining, not an enlarging, statute,
It is true the eng
and give effect to
but it is the electo
pense if necessary
work to be done by t
confine the receipt
according to 3 pres
them with such str
uals, or even bodie
votes unless the

act as a re-

to be attained is to learn
the vote of the electors,
TS as a whole, at the ex-
of individuals of them ; the
he statute is principally to
of votes to those tendered
cribed method, to surround
ct regulations, that individ-
s of electors, shall lose their
y conform to the conditions
described by the legislature as necessary in the
public interest; this I submit as the true
Leneral intent of the election law.

Different legislatures may hold different views
concerning the length to which the principle of
secrecy should be carried. One may think it
expedient to ignore every ballot so marked
as to lead to identification, and
rule should be found sometimes to i
the will of the majority, then to bear the ex-
pense of a new election. >

By such a course the
public might be convinced that without regard

to cost or other consequences, secret voting
would be maintained ; and it may be argued
that this method would eventually remedy the
evil, more surely than by making exceptions,
Another legislature, however,
that wrong doing by deputy retur
will be so rare that the principle of
will not be seriously impaired by ¢
votes which are made open votes
fault of these officials.
Legislatures entertaining these different views
would frame their respective statutes acco
The present Dominion Election Law, sec. 55,
enacts that the officer is to count the number
of votes given for each candidate, Jp doing so,
he shall reject all ballot Papers . . . upon which

there is any writing or mark by which the voter
could be identified.”

if this strict
nterfere with

may believe
ning officers
secret voting
ounting those
through the

rdingly.

o
by the Barons for the sure intefPr?tatw(:s is @
statutes that “the office of all the Jud%;all sup”
ways to make such construction as S edy, 3"
press the mischief and advance the l’emions
to suppress subtle inventions and €va$ ;ﬁrz’q/af”
continuance of the mischief and 270 ure an
commodo, and add force and life to th; tche mak-
remedy according to the true intent O
ers of the Act pro pono publico” .
Very able jurists have over and Overes
pointed out the evi] of disregarding expany
actments—one laments “that in S0 mhe plaif
stances the courts have departed from ’ d Co
and literal construction of statutes.” Lorffect to
said “the good expositor . . . gives €
every word in the statute,” (11 Rep~‘34)' per-
Lord Tenterden said, “Our decision mazllefeat
haps in this particular case, operate toto abid®
the object of the statute, but it is better a co?
by this consequence than to put upon ]:' the ACt
struction not warranted by the words © uppos€
in order to give effect to what we ma?{ s( Rex V-
to be the intention of the legislature.”
Barkam, 8 B, & C. 104). . inle of the
Chief Justice Moss said the princiPle o'y,
Ballot Act was “he securing of Secrt?c)’ aorkiﬂg
non-identification of the voter, but in ‘;:at the
out this principle we are obliged to ]Oodevise
precise machinery which the Act haSHodgins
and employed.”—»( The Russell (,(.Hf, e 50 137
520).  These rules of interpretation arm €
miliar to lawyers that the mention of the
almost requires an apology ; the excuSl tely
they seem to have been overlooked athe ex”
contending for a construction contrary t(')on-
Press enactments of the statute in quest!

So far 1 have dealt only with p ""Cg’::;an -
the authorities are, according to my lmiew s
ing, entirely with me, or rather my vto be X
but follow in their wake. It is not ' Jger
pected that the wording of the St?t‘lt,es
ent legislatures would be exactly S’m’l;; 75 Cast)
of only one judgment (Z%e East .H.'a-f ‘ Act €%
on the very wording of the Dominion others or
cerning these ballots, but there aré
enactments substantially the same. R. 10 C P.

I Woodward v. Sarsons (L ‘officer &
749) it appeared that the P’FS'd'ngerly place
polling station number 130, 'mpropber f the
on every ballot (294 in all) the WY rhe
voter as it appeared on the Burgess

-

agai!'l
s en-
in-

)
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Denman, 1 he Court (Brett, Archibald and
referring to rea:d by COlel‘idge C.J Af-
€ admissibilit the different sections touchi
O 0 the requq of ballots which did not on
Sections are €quirements of the Act am(i) ;on'
terms thap szér.tamly not more posi’tive intﬂ:);i
:zsstu;)stancec;;o&:ti 0; 0;nilAct, he formulates
e ollows :—¢¢
tendeq t:] :::(ed soas to show that th?xf)tpa?et
for which of e for some one, and so as to Z;x::v
tmust not bt he candidates he intended to vote
tendeq tq Voe marked so as to show that he in:
entitled to te for more candidates than he is
tain Wheth::;:e f.or, nor so as to leave it uncer-
Which cangiq N mte?ded to vote at all or for
to make it atf? he intended to vote, nor so as
or by refersOSSlble, by seeing the p;,tper itself,
tify the wa f‘.ce to 0}‘"‘“ available facts, to iden-’
Proceeqds t(: In which he has voted ;:’ and he
Votes i opos —“ Applying these views to the
294 hauthUestlon before us, it is clear that the
cer at th:apers‘ marked by the presiding of-
void and oy E‘)“mg station number 130, were
Mark op thilt not to be counted. There isa
urgess Roll nthby \Vthh, on reference to the
voted could be i;e:t?i’e:;” which the voter had

Inas

muc

allots did}: however, as the rejection of these
tion, byt o (])t alter the main result of the elec-
the Candidaltley changed the majority by which

wa .
fot ordered s returned, a new election was
In th )
e . .
our presefta;t Hqstzngs Case (not yet reported)
. uesti .

O judgment, on came up before Armour, J-

The .
on ev:yatieﬁ’ut)f returning 9ﬁcer had endorsed
Ponding to th, ot issued by him a number corres-
e list; the e number of the voter on the Vot
Sult was th, se ballots were counted, and the ré-
electeq gt the appellant was at first declared

’ n a recount before the local judge

these },
y allots were rejected, and the majority of

Valiq -
aCCorc‘j,;)nt;S b:ﬁilng for the other candidate he was
o be entitlyd eclared by the returning officer
Proved in ed to the seat.  All these facts were
ballos cou‘;m‘rt, and his Lordship held that the
Proper act d not be counted ; though the im-
Candidate Wbas not that of the voters or of either
officer, , but only of the deputy returning

The
e .
‘he effect of the statute being to cast out

(ORRESPONDENCE.

these votes and so to thwart the wish of the ma-

jority of voters, 2 new election was ordered.

The most instructive €ase, however, is 7#¢
Russell Case before alluded to, the more especi-
ally as the remarks af one of the judges (Blake,
V. C.) in another casé (The Monck Case, 1€~
ported volume 12 of this journal, P. 113,) are
sometimes referred to as supporting 2 view con-
trary to that which [ am advocating. This Rus-
set] Case arose out of an election held after the
Ontario Act of 1879. The evidence showed that
the deputy returning officers of these sub-divi-
sions had put aumbers on the backs of the bal-
lot papers corresponding with the numbers on
the voters’ list, believing it was their duty so to
do. Separate judgments were pronounced by
Moss, C. J., and Blake, v. C., each one stating
the effect of thus numbering the pballots, both as
it would have been under the Act of 1874, which
is (on the point here discussed) substantially
similar to the present Dominion Act, and as it

actually was under the amending Act of 1879,
pressly for the purpose

which created a clause €x
hich under the former

of keeping alive ballots, W
law would have been rejected in consequence

of some fault of the deputy returning officer.
Moss, C. J., says: « [n these cases it appears
that the deputy returning  officers endorsed
upon the back of the ballot paper not merely
their initials, but the numbers which appeared
upon the voters’ lists . - - Under the Act of
1874 (R. S. O. ¢ 10) that would, 1 apprehend,
have been 2 fatal objection to the validity of the
votes, but the Act of 1879 (42 Vict. c. 4) was
passed for the very purposeé of remedying that
difficulty.” And again he says : « It is only by
virtue of the saving clause contained in that
statute that he (the petitioner) is enabled, not-
withstanding the mistake of the returning offi-
cer, to receive that seat to which the votes of
the people entitled him.”
In the same case Blake, V. C., uses this lan-
guage : «The deputy returning officers are
independent officers selected under the statute
for the purpose of this duty. Unfortunately, ig-
norantly but honestly they so dealt with the
ballots as that, except for the Act of 1879, these
votes must necessarily have been rejected, while
neither the petitioner nor the respondent is re-
sponsible for that.”
[ know of nothing in any judgment of a Supe-
rior Court which weakens either of these decis-
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ions. They strike me as direct and conclusive

on the question now discussed.
One word more on The Monch Case, the
earlier exposition of the ballot law by Blake,

.

imilar to those sup-
ection, 53, directed

fore giving it to the voter—
one method by whijch the offi
the ballot, coulq know whether it had been issued
by him, but it Was not necessarily the only
method ; and the statute did not direct ballot
to be rejected in the absence of his initials ;
to do so would therefore have been going beyond
the letter of the statute.  The Court wag asked
to do this, but the learned Vice Chancellor gave
convincing reasons for not doing so—for not

lightly disfranchising electors, That was, how:
ever,

that was evidently
cer, before counting

subject, Judgment gives no uncertain

sound—¢ Except for the Act U 1879 these votes
must necessarily have peen rejected.”

There is no “ Act of 18797 to save such bal-
lots cast at the late election.

Your obedient servant,

N. A, D.
August 8th, 1882,
[We willingly giv

€ space to the communica-
tion of our corres

pondent, without, of course,
WS on its subject, as we think

\—
ARTICLES OF INTEREST IN COTEM.
PORARY JOURNALS.

Rectifying mistakes in wills.—Eng. 1. Js July 15,
The liability of building owners.—75., July 29.
Distress for rent.—j, .

Restrictive Covenants as to land.—7y45p
July 22,

L T
(From Justice of the Peace,)

-

SeP"l’
. CANADA LAW JOURNAL =
S ————

’ £
—Irish L-
Presumptions of life and death.

ife O
July 29, Aug. . ing wife
Cruelty warranting divorce—AfS;l; lzg
unchastity,— 4/¢any L. /., T
A reverie on a warranty deed.— ;eten c
Ordinary prudence in false P
Aug. s. t ___Cgﬂtra
Alteration of written instruments.
/- July 28, Avg. 4
Books of science as evidence-—‘l‘i’u ; lgl.
The rights of peW-holders.—{5-9 p f/'rit ten docu”
Expert testimony— Examination 0 Aug:
pments.mArze;z'can Law R‘,"W ’”Z;w Mag
Malicious prosecution.—American
Aug.
Lawyers s, Bookmakers.—/6.

es./lé"
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QUOTATIONS IN Cougrrt.---It is dantgizﬁ)is fam -
in Courts of law, even when the quota Lowthers B in-
0 the course of the trial of Dokerty V. 1d have t0 10
on Huddleston remarked that he woukey Club,hod.
terpret the rules of racing and of the Joc o the defe?
ever incompetent to do so. Whefeulpfnot hear
ant’s counsel said gallantly, ** ‘! would mlet’s
enemy say so,’ my Jlord,” quoting Hal

proi
s «position: I
against Foratiy’ self-imputed *‘truant ]dlbg)rd' youo
This was reported a5 1 do not hea’;i 'Lzemies ac-
enemies say so;” a5 if the judge ha uch about ¥
went about saying that he knew too Mlearned or
ing, Whereas, in tryth and in fact, the ort was € n-

28 NO enemies at al], Next day the rf ear yOUr “pp
rected hy substituting, *I would nohe mattefs
emies say so,” which scarcely mends t aftered 3t
is hard ‘that misquotations shoud be ilawr
hands of brothey reporters by an emmenhings, ap
for such Shakespeare, amongst other lg is pres
to have been, a5 one, at least, of his cases

len.~
and is confirmeq by the report of Plowt
Journal,

a
hes 10

The appointment of Mr. Thomas d[:ufomethlble
County Court judgeship may perhaps is incomp# L a
to weaken the prejudice that literature cical test O
with law, It wag proof against the p{laor‘ which P7y
man of letters becoming Lord Chance woll r;,en/
duced the sarcasm that Lord Brouglgat’l‘:3 law. )
a little of everything if he knew a ll,trhousan
Sanivel Warren brought out his *Ten know Wi not
his friends professed to be anxious to ood though of-
the law in it. Vet Brougham was a gt made ”‘,"ottc
a great, lawyer ; and Warren. at |eas.§; Walter 5¢ in
ficient master in lunacy. Prohably ll rdinate P% "y
who never roge in the law beyond a su )1;3 his fame ;e -
the Court of Session suffered throug hitherto
writer. The County Court bench }b,af the authof
free from the suspicion of letters. t“ in the C’:seb]e
‘Tom Brown’ may find a preceden san ad“".rae -
the author of TomJones.’ Fieldnngi::d rom his
police magistrate and his povels g probabl
perience in Court, while his law was

o wiote

ournd:
2 his law Was Py
worse for his having an imagination



