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. THE BILLS OF EXCHANGE ACT, 18qo.

N cheThis few Act, which is a codification of the Lex Mercatoria on bi‘lls of exchange,
Code €S, and Promissory notes, gives in less than one hundred SeCtlonS'a comgle}:e
. ]'aws on t.hat useful and general branch of law: And from a co.mparlson 0 tle
' h{d'o different nations on the subject of bills of ‘exchange, it has been tru'};
nag: 2t these laws show that in the municipal jurisprudence of every commercia
iy . to all nations, which constitute an
mtern Jere are general prlnC:lples common to all na , JSonstitute an
Sty ationa] code, upon which the law of bills of exc'hange rests, a hicl
bleg }is 2 universal jurisprudence administered by all trlbunals.. These pl"ltl'lCl-
e " MVing their origin in the customs and practice of mercantl.le cS)mr.nuncl1 ies,
A hElcl femed s, proper in themselves as to be of ur?lYersal obllgatlon, and are
- Qagg M the absence of any local statutable or positive rf%gulatlons, to glo;'ern
g thaffecting bills of exchange ; while the general deductions of naturat ;\tv(;
ifl_o € law of nations, as well as those of the Roman Law, are often rei(i)rtﬁ 0
g bﬂl 0 °r to €xpound and enforce them. It has, therefore, been truly sai h allaw
Tespe “Xchange is the most cosmopolitan of all contracts; and thatf the v
QQunc g negotiable instruments is, in a great measure, not the law 0 ; s;:gv
-TJ'son only, but of the whole commercial world: Per Story, J., in Swift v.
* 10 Peters, 1. . Act
18, wm the advance sheets of a new work on the * Bills of Exchar;ge Act
o th’ Y Thomag Hodgins, Q.C., we are enablec} to ext}-a?t the/ followu?g re l:are; 1ces
Mth: controui“g effect of mercantile customs 1n modifying or reverxl'zlntltgs ioeframe
“‘&g ““Mmon law, and as further illustrating the power of merc

i i the
~C°u:tss A0d customs of the trade which are recognized and enf?rced as law by

The | ' ,
lay, he Lex i ércatoria, or law-merchant, is sometimes spoken of as a.ﬁxec;b(zdy f
’ "Ming part of the common law, and as if it were coeval with it. But as

Sty i -merchant
th’lser of legal history, this view is altogether incorrect. The law-merchant

'ties :poken of with reference to bills of exchange and other x?eg.otlafbi(e; riec:rx:-
oy . . o .
tlve] Ough forming part of the general body of the lex mercatom;, is om spand
l’ﬁd fecent origin. It is neither more nor less than the usages of merc . "
M1 in the g f trade, ratified by the decisions of Courts
€ different departments 0 . o, have
";’“th’ Which, upon such usages of merchants being proved before ,

€m and declared them to be settled law, with a view to the interests
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of trade .and the public convenience. In thus legalizing mercantile usag® t}:;
Courts have proceeded on the well-known principle of law that, with referertlhe
to transactions in the different departments of trade, it may be assumed that re-
pa}‘ties have dealt with one another on the footing of some custom or usage It?ore
vailing generally in the particular department. By this process, what be of
Was usage only, unsanctioned by legal decision, has become engrafted uPon,i :
Incorporated into, the common law, and may thus be said to form part © ra
Per Cockburn, C.]., in Goodwin v. Robarts, L. R. 10 Ex. 346. ‘“Whena geneuit
usage has been judicially ascertained and established,” says Lord Campbell
becomes a part of the law-merchant, which the Courts of justice are bout
know and recognize, and justice could not be administered if evidencé v
required to be given foties quoties to support such usages:” Brandao V- Bar"
12 C. & F. 80s,. is
The universality of a usage voluntarily adopted between buyers and Selle‘fﬁ’us'
conclusive proof of its being in accordance with public convenience. " lking
tration of the efficacy of usage is to be found in the modern English pan .
system. It is notorious that, with the exception of the Bank of Engla® sue
system of banking has undergone an entire change. Formerly the banker 182
his own notes in return for the money of the customer deposited with him-
’Fhe Customer is given credit in account, and may draw upon the banker, by ¥
18 now called a cheque, payable to bearer or order. Upon this stat® as
Fhlngs the general course of dealing between bankers and their cuStomersurfS
Ingrafted usages previously unknown ; and these by the decisions of the ? ger
have become fixed law. Thus, while an ordinary drawee of a bill of exCha];ess
alth‘?ugh in possession of the funds of the drawer, is not bound to accepts %"
'py his own agreement or consent, the banker, if he has funds of the
1s bound to pay cash on presentation of a customer’s cheque, payable on demahile
E\fen the admission of funds is not sufficient to bind an ordinary draweeés nly
1t 1s sufficient with a banker; and money deposited with a banker is no Oque
money lent, but the banker is bound to repay it when called for by the Cheand
or draft of the customer. Besides this peculiar custom, other custo™® kers
usages have grown up between bankers and customers, and between bal. e
themselves, by which they become bound, and to which the Courts have g
the sanction of law. Bills of lading may also be referred to as an inst?®’
how general mercantile usage may give effect to a writing which, withoe a8
would not have had that effect at common law. It is from mercantile U526 ’thé
proved in evidence, and ratified by judicial decision, that the right to p:ssﬂow

Property in goods by the assignment of bills of lading is derived : Lickb®
V. Mason, 2 East 70.

eré
ﬂtt9

. mer—
The hlstor'y of the Lex Mercatoria also illustrates the controlling effect oi)thef'
cantile usage in the assignment of bills and notes from one person 10 2" ot
In the early days of the common law,

: o
great judges declared that the asSlgc 5i0%
or trans:fer of choses in action was unlawful, because they *would be the o¢ opl"""
of multiplying contentions and suits, and be great oppressions of the P/ e
(to Co. R. 48); and they interdicted such assignments as being w
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taint of maintenance. But prior to such declaration of the com-
W, merchants had established the usage of transferring bills of ex-
, Otange (which were also choses in action), from hand to hand, by dehvelg,,
T Y the simple writing of a name on the bill, which assigned at once the

: ofght of action, and gave an unwritten contract of guarantee, to the holder
T bill, in silent disregard of both the judicial declaration of the common
™ and the legislative prohibition of the Statute of Frauds. The rights of pro-
.r:rty and the contract liabilities thus established by the custom of mer_cllqants(i
nospecting this class of choses in action, and the necessity.of recognizing bills and
th °S as part of the negotiable currency of the community, silently incorporate
€ Usages and customs into the common law as part of the lex mercatoria, and

0 arshness of the common law to give w -
S e llll t s t ] t g1 ay to the more common
f :l > ts. t it t til 1872, that these rules
: t 1erchants Bu was not un

€ lex mercatoria were extended to all other classes of choses in action by the
Mario Act, 35 Victoria, chapter 12, (now R. S. O. 1887, c. 122 s.s. 6-13).
Nother illustration of how mercantile usage has displaced the common law,
%Y be shown in the practice of the Courts, by which a bill of exchange o P
::::S-sory note, thouSh classed by the common law as a si_m.ple contract, l;eatrs
o Its face the proof of its value in money. No such privilege is al!Owe. ©
for ‘hary simple contracts, for the money or other Valluable.con51derat10nfglvearll1
o them is ot presumed, but must be proved.  But the specialty or more form
Ntracts under seal, carry with them the internal evidence of their being made
N Valuable consideration. Thus by the usage of merchants, the legal p rivilege
é .facsiﬁf-c ialty contracts has been conceded }:)y law to bills andt }rllottet:efs‘z;z;olzg:j;
Seg, _ltfs of trade and finance ; and for t € further reason tha try, in com-
eur.]t‘es have become part of the recognized currency of the country,

"Clal ang financial transactions. .
n i.s process of law-making has been termed legislation by the judiciary

er:;ie, to distinguish it from the ordinary legislati\{e' process by whlcl; the tgi::l:
to 4 aWs of a nation are enacted. And as this judlm.al law.has been rl;)m time
ag e formed by judges under the eyes of the sovereign legislature, or als °
4 eseed i by its recognition in various statutes, it thereby becomes law by
- ~Cquiesence and authority of the sover.eign government. At
% eferring to the mode by which a law 1s derived from custom or usage,receive
: frOS: “Independently of the position or establishrr_xent wl.nch it bmailv receive
* Whiy, ¢ Sovereign, the rule which a custom implies (or in the o sfe vance of
Lo, cha Custom consists), derives the whole of its obligatory for;e :lo these
Do .cl,ll‘ring sentiments. which are styled Public Opinion. Indepfan ently o o
L} Sition op establishment which it may receive from the sovereign, it is meerly
Jug, . Morally santioned, or a rule of posi?ive or actual morality. hIt lsb?;se l)tr
Oribus constitutum ; its only SOurce,bortl}tlS asuthors, are those who
aNeously, ithout compulsion by the State.” o )
I N W, Stzlecc)lrcv:;lstto:ary thgn, is not to be considered a dxstln;t kind ?f lca:::
: ‘01! Rothing but judiciary law founded on an anterior cust‘om. | As merfhyr =
law (in the loose and improper sense of the term ‘law ), or rathe




. 1,169
420 The Canada Law Journal. Bept

merely positive morality, it comes immediately from the subject members _Of the
community, by whom it was observed spontaneously, or without compulsion ny
the State. But as positive law, it comes immediately from the sovefe}gto’
through subordinate judges, who transmute the moral and imperfect custom mn .
legal and perfect rules:” 2 Austin’s Jurisprudence, 553and 555. On a priof Paie
(p. 548), he distinguishes these processes as ““law established in the legislah ¢
manner,” and “law introduced and obtaining obliquely,” or ‘‘law established ©
introduced in the way of judicial legislation.” But elsewhere he combats
use of the term ‘ judge-made law.” ‘ I
But it was not without a struggle that the merchants succeeded in comp® s
ing the Judges to recognize their customs and usages. Lord Holt, C.J.s was,'ah
his reporter states, fotis viribus, against some of the customs of merchants vaio
he said “ proceeded from obstinancy and opinionativeness.” And in refusing .
hold that a promissory note payable to bearer was valid or negotiable, he sa)
It amounted to setting up a new specialty, unknown to the common laV_‘” ano
invented in Lombard street, which attempted in these matters of bills
exchange to give laws to Westminster Hall.” And in another casé
denounced “the noise and cry that such is the usage of Lombard street, a5 ! s
contrary opinion would blow up Lombard street:” 2 Lord Raymond’s Repo* ni'
758 and 930. The matter was finally settled by Parliament in favor of the ¢©
tention of the merchants, by the Act 3 & 4 Anne, c. 9. aft
But the merchants ultimately became the victors in the struggle to e"gr.s .
their usages and customs on the common law, mainly through the great ass! n-
ance of Lord Mansfield, who has been justly styled  the founder of the co t
mercial law of this country,” (2 East 73); and judges have had to concede s
the custom of merchants is now part of the common law, and that the Co¥
will take notice of it ex officio. ¢his
The results of this formation of the law by custom are instructive; for Jikes
law of trade usage and custom now controls all negotiable instruments all
whether they are the contracts of traders or non-traders. The English usd ¢
may be called the Banking or Currency theory, as opposed to the Frenc ic
Mercantile theory. A Bill of Exchange in its origin was an instrument by w'd
a trade debt, due in one place, was transferred to another. It merely avo‘nc
the necessity of transmitting cash from place to place. This theory the rec
law steadily keeps in view. In England, bills have developed into 2 P?rfe, i
flexible paper currency. In France, a bill represents a trade transaction 7 .
England it is merely an instrument of credit. English law gives full play to A
system of accommodation paper; French law endeavors to stamp it Cfut' an
comparison of some of the main points of divergence between Enghshi is
‘French law will show how their two theories are worked out. In Engla?
no longer necessary to express on a bill that value has béen given, for the
raises a presumption to that effect. In France the nature of the value mus
expressed, and a false statement of value avoids the bill in the hands ° a
parties with notice. In England a bill may now be drawn and payable in the s the
place. In France the place where a bill is drawn must be so far distant from

Ja¥W
e
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Place Wwhere it is payable, that there may be a possible rate of exchange betvyegn
€ two. A false statement of places, so as to evade this rule, avoids the bill in
® hands of a holder with notice. As French lawyers put it, a bill of exchange

necessal‘ily presupposes a contract of exchange. In England since 1765, a bill

C it 3y be drawn payable to bearer, though formerly it was otherwise. In Fr-al:lce

thfrlust be payable to order; if it were not so, it is clear that the rule requiring

o ¢ Consideration to be expressed would be an absurdity. In Engla‘nd a bill
lP‘glnally payable to order, becomes payable to bearer when endorsed in blank.

rance an endorsement in blank merely operates as a procuration. An
rldor'sernent to operate as a negotiation must be an endorsement to order, and
ISt state the consideration ; in short, it must conforn to the conditions of an
"Rinal draft. In England if a bill be refused acceptance, a right of action at
thce accrues to the holder. This is a logical consequence of 'the . currency
®ory. In France no cause of action arises unless the bill is again dxshonor'ed
fromaturity; the holder in the meantime is only entitled. tq de{nanq security
2 the drawer and endorsers. In England a sharp distinction is drawn
etwgen current and overdue bills. In France no such distinction is drawn. In
he‘}gland no protest is required in case of an inland bill, notice of dishonor alone
lng sufficient. In France every dishonored bill must be protested. Grave

Oubts may exist as to whether the English or' the French system is the sound-

st.and Iﬁost beneficial to the mercantile community; but this 1s a prqblem

¢ Ich js beyond the province of a lawyer to attempt to solve: Chalmers, Digest
the Law of Bills and Exchange, p. xlv. .
] he little document which has originated this universal code of. mercar{tlle
» and has controlled judges in administering, and Iegislatures.m enacting,
¢ laws respecting it has been thus described: A bill of exchange 1s commpnly
n:zw“ on a small piece of paper and is comprised in two or th'ree lines; but'ls 'so
le ang excellent, that it is beyond or exceeding any specialty or bond in its
of }‘:Ctuality and precise payment ; for if once accepted it must be.pa,ld when due,
CTwise the acceptor loses his credit:” Beawes’ Lex Mercatoria, 561.

€

LIABILITY FOR INFURIES BY MISCHIEVOUS ANIMALS.

t THE case of Shaw v. M ¢Creary (19 Ont., 39), which was regently disposedhof by
ti: hElncery Divisional Court, involves some very nice qllf:stlons oflaw. Theac-
0 was brought by the plaintiffs against a man and his wife, to recover dam?lges
"Mjuries sustained .from a bear, which escaped from the defendants’ premises.

® husband was the owner of the bear, and had brought him tf’ the premises
.o °re he and his wife lived, and which belonged to her, and on which sl{e carn.ed
th % separate trade. The bear was kept in the back yard of those premises, with
¢ Wife's assent, or, at all events, without any effective objection on her part.

1 : .
i:. ®Scaped into the highway, where it made the attack, whlcl} reshultec}1 mhthe
b:“"es complained of in the action. At the trial, on it appearing that the hus-

; i .P., withdrew th
Tom the jury as to the wife, and dismissed the action as against her.  rrom
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the

this judgment the plaintiffs appealed, and the Divisional Court has ruled t:TtwaS
case as against the wife should have been left to the jury, and a new tr! st her
ordered as to her, unless she consented to a verdict being entered agamgbaﬂ .
jointly with her husband, for the amount awarded against her b ffere
The Divisional Court was of opinion that the fact that the wxfé su wit
the bear to remain upon her premises made her equally reSpOnS‘bl_e this
the owner, her husband, for its safe keeping. We believe that'mto pe
respect this case carries the law beyond any previous decision that ‘Si have
found in the books. The relationship of husband and wife would former yltere
protected her from all liability,and it certainly does not now, even under thehae wi
state of the law as to the wife’s capacity to hold property, impose on t . he
any greater liability than if she were a stranger to her husband. Shei ard
liable because the law has given her the samie dominion over her S'egilities
property as she would have if a fomme sole, with all the respons! ot
which that dominion entails; and one of those responsibilities the Cououg
determined to be the due keeping of any wild animals she suffers to be b:
upon her property. This is an effect of the Married Women's Property
which was hardly contemplated. pe oné

This liability, if it exists, is not confined to married women, but must their
- that is common to all persons who permit wild animals to be brought u?‘)n be

premises; e.g., an inn-keeper who takes in a strolling tramp and his darfc"ng

would appear, under this decision, to be responsible, not only for any mJu;}fIf his
bear may do while on his premises, but also for any injury it may do <ten”
premises, should it break loose in the night. This is, as we have said, an € a0y
sion of the law of liability for damages occasioned by wild animals beyoR :ch

. . . : . . iple wh?
previous decision; and it is worthy of consideration whether the prmclple { the
is laid down in this case is a sound one, an

d a legitimate development;’ ord
previous decisions on the subject. There is a passage in the judgment ©
Tenterden, C.]J.

. omé
»in McKone v. Wood, 5 C. & P., 2, which seems to glvectss aré
support to the view which has been adopted by the Divisional Court. Thefa

.. - e to
very meagrely reported, and it is not apparent whether the biting in that ca; place
place on the defendant’s premises or off them ; but assuming that it to0 rorden
of them, there was evidence that the defendant kept the dog : and Lord Ten t.
C.]J., sai

0
d, “It is immaterial whether the defendant is the owner of the dog orrgot'
It is enough for the maintenance of the action that he keeps the dog; and the,haa sul
ing of a dog about one’s premises, or allowing him to be or resort there, 15 o be
ficient keeping of the dog to support the action ; as soon as a dog is know“nts to
mischievous, it is the duty of the person whose premises the dog frec-luedictmﬁ
send him away, or cause him to be destroyed.” But it is obvious this way
could not be very well applied to the case of a bear, because to ‘“send him 2% °",
without an efficient escort would produce the sa

arisen from his escaping without the will of his ow
premises,

It would, moreover,
about one’s premises,

s
me results, probaI‘le, ao the
ner, or the proprletOr

. adoB
a
appear that when Lord Tenterden spoke of keeP”;igabilitY
he can hardly be intended to imply that the
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- ‘Pends on the question of the actual ownership of the land on which the animal
s harb()l‘ed. He must be understood as referring to a man’s premises, as they
\ e Understood in the Eo]loquial and not the strictly legal sense, i.e.{ the prerr'lises
] Which 5 man lives or carries on his business, though they may, in no strictly
€ga] Sense, be his. It could hardly be supposed that if a man leases land from
hother’ for the purpose of keeping a menagerie, that he thereby imposes on }ais
f:}ndlord a liability for any damage which his wild animals may do' by escaping
foo the demised premises., Where a weekly tenant used the demised premlsfas
" the Purposes of a brothel, and paid an increased rent to the landlord in
°0nsequence of the immoral use which he made of the premises, it was neverthe-
tess held that the landlord was not liable for the act of the tenant, and the fact
At he did choose to not give him notice to quit made no difference: Regina v.
ety 32 L.J.M.C., 36; Regina v. Stannard, 33 L.J.M.C., 61.
Ot long ago there existed on one of the principal streets in Toronto a mena-
! which lions and tigers, and other ferocious animals, were kept caged up.
]ezsuming that the premises were leased for t.he purpose, could it be held that the
Or wag responsible for any damage which might have been done by any of
ese animalg escaping ? It is not uncomron, too, for persons to le.ase land to
d e]ling circuses and menageries ; do they, thereby, become responsible for any
a_ge which the animals may do in case they break loose from the demised

erie

- th Mises 9 We should think not, because the premises are, for the time being,

th: Premises of the lessee, and he alone is answerable for what he may put
Teon,

in But does the case of a husband, living with his wife upon her premises, stand
in 0 different position? Are not the wife’s premises for the purpose of kee;’)-
) aflything he may choose to bring upon them, to be deemed the husband s
a Miseso Can he be said to be in any different position than a tengnt at suffer-
br_ce. He is there lawfully by the consent of the owner, and, belpg thgre, 1_16
ings Upon the premises a wild animal ; if he were in sole possession, his wife
of ¢ ardly be held responsible because she happened to be the rlghtfuII. og\.'lr?fr
tay . Property, and it is somewhat difficult to see why a more extended liabi 1ty
&n: Arise merely from the fact that she happens to be also living on the propher y
carrying on her own business there. The Divisional Cpurt appears to have
¢d the liability of the wife on the fact of her ownersh'lp of the property on
hey the bear was kept, coupled with the fact that she did not actlvelhx oPp;);e
Pr Usband’g keeping it there. DBut it seems open to doubt w-hetherlt 1s is the
te:: €r test of liability in such cases. Suppose a person demised a doug;t:;)a
tep,, .’ Who used it as a boarding house, and the landlord boardfa Vf’lt' ,13
the 1. > 2nd a fellow boarder brought and kept a bear upon the Prer?mszs ; “g_u
to ¢ A0dlord and tenant be responsible for the bear’s safe keepmgh. X c]:co; lmg
g € decision of the Divisional Court it 15 dlfﬁcult to see how bot ’;1 e ant. or1
*QSis ®hant could escape liability under su;h CIrcu.mstances, unless they actively
&d the re i he animal upon the premises.
Qg °bservt:t?:)f: o?tho:d Tenterdgn, C.J. Whic.h have been reierrded 11:0, were
de Upon a motion in arrest of judgment, it being alleged in the declaration
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f, but

that the defendant kept the monkey, which caused the injury complained o 410
e

g‘d not allege that he was the owner of it, and it is possible they are intendec
© conﬁnfzd to the case of injuries committed by the animal upon the Premlses
upon VYh'Ch it is kept or harbored. If, for instance, in the case under cot
:Lde;atlon’ a person visiting at the female defendant’s house had been injured by
toeth:areizere'“fomd appear to be_ some reason in holding her immediately li%bie
the owlr)ler Or‘tl> injured for sugh an injury, leaving her to her remedy over ag‘%lii_‘
olo. S ; but e\;e.n thlS.V.leW may seem somewhat hard to support on prll‘;og
D bppt(;lse a friend visits the house of a neighbor accompanied by % °
his prem? e n(;elghbor to be.savage, but the latter suffers the dog to remai? ne
dos bitesses and takes no a}ctlve s'teps to drive him away or destroy him, an tre
fact of th some Per}?on while he is on the neighbor’s premises. Does the m'ene
L.R. 2. C.P ot the llgblhty for the injury? Swmith v. Great Eastern Railw® o8
. u’po;x t.ht (;’V?u p see,m to sh‘ow that it does not. In that case a stray vic
ously been o ‘che ;nf ane s bremises and bit the plaintiff. The dog had pren’s
cloth n the de endgnt s premises earlier in the day and had torna pers® 1d
T ;S;- and had been driven away but had come back again. And it was he 0
sa(; chf I:g:nts wereffn(?t liable, and it certainly seems going rather to© fa ?Ses
involves a remere S[;] oTng of another to keep a wild animal on one’s prer”, ile
actually on t}iponSl 1¥1ty, not only for the damages which it may occasion w ]
i cae ot br: irerlmses, but also fo.r any damages it may do off the prem 4
Denman, C ja is ‘C;OSG- Upon this point a passage in the judgment O = 4
was said indeon fn lthay v. Burdett 9 Q.B., 101, seems in point. He says’'
animal form ur her on the part of the defendant that the monkey, be.mg it
escaped and wetr’f’ t i: woulq not be answerable for injuries committed by 1t 1irlg
e S e da arge without any default on the part of the defendant, d}lr bis
Keen: pe fmd was at large, because at that time it would not b€ in i
eepl.ng nor under his control. . . . We are of the opinion that the defe?
ant,Flf he \vqul(;l kfiep it, was bound to keep it secure at all (.Ev.er'lts.”
the aioiza;}ll)l:irllt . fdlealt that thef Court considered the keeper respOnSib
was both the keg sa e}; ;Pt, t?ut in that case the defendant was the perse® = g
which it wae koot x 03 up cimal and the owner or occupier of the premis® 1y
whether a ersep g a}? the question whlc?h has arisen in Shaw v. McCrea?)
another is pto {;n(;v © permits a wild animal to be brought on his premis® g4
not arise and we eeme? - nesame the responsibilities of being its keeper’d b
one of the lear aii n'otj o course adj‘ufil.cated upon. The case was compa’” atef
upon one's ]ani]1e Jcll1 ﬁes o the.? Dl_vxslonal Court to the penning back © wthe
parallel appear ’tanb then suffering it to escape to the damage of others, bu (0"
prietor aPpuanst .to efmcomplete. If through the act of some adjoininé the
breaking (?f ity of water were lodged on a person’s land, and then .yi
lands to the dS - natfural bank or dam, the water spread over the adjolnore
nearly parallelamage' of the owners thereof, that would, it appears to us be ity
ey parallel and in such a case we do not think there would be any 12 1
injury on the part of him on whose land the water had originally 1048¢™

Je fof
0
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3§
Ou(;}; Cases there must Le the doing of some wrongful act, or the wrongful nfaglect
ber seme duty. The mers permission to brlng a bear upon one’s premises is not
eﬁpe: wrongful a‘ct, the wrong is occgsnoned by. the neglect of the owner or
Pearst of the animal safely to keep it, so that it may not .do harm. ‘That ap-
4 . O be g wrong for which the owner or lfeeper of the an'lmal alone Is respon-
Whic,h and not the person who merely passively permits him to use his land on,

to keep it.
rm?tthe case under consideration the wife virtually said to her husband, “* I w.iII
Not | »» you tO‘U'SG my land on which to k.eep your bear, but you are‘to keep it,
a‘ld.t The Court, however, has stepped in and said that if she permits her hus-
eepe O use her land for such a purpose she must also assume the duty of bear
T herself,
rece halve Suggested one or two instances \fvhere this rule would seem flifﬁcult
instea(;mmle with sound principles, let us instance one more case. buppf)se
he lef of a bear the husband had brought into the house a IOZ'lded gun, which
iﬂjuredso carelessly and negligently about that, like the bear, it went off and
b r & man, would the wife be liable for the injury? If she is liable for the
N, 8otng off without leave, owing to her husband’s negligence, why should she
nq me €qually liﬂble' for his gun going off too, through his negligence? This,
“eStisny other questions might be })ropour}ded, but it is easier to propound
IS sometimes than to give them a satisfactory solution.

COMMENTS ON CURRENT ENGLISH DECISIONS.

) I,‘he Law Reports for July comprise 25 Q.B.D., pp. 1-192; 15 P.D., pp. 121-
* 44 Chy.D., pp. 217-329; and 15 App. Cas., pp. 201-251.

RAC
TICE
~~STaving ACTION—LIBEL—SECOND ACTION FOR SAME PUBLICATION-—RES JUDICATA—FRIVO-

Lous AND VEXATIOUS ACTION.—PUBLICATION OF PART OF JUDICIAL PROCEEDINGS.

to “I:!‘.lcd‘)”gall v. Knight, 25 ().B.D., 1, is one instance ; and Laurance V. Norlre_ys,
e cilch we shall refer later on, is another, of the power the Court sqrpetlples
This ;es to put an end in a summary way to frivolous and vex.atio.us lltlgatlop.

eStioas-a second action for libel in respect of the same publication as was in
Uy, Voln In Macdougall v. Knight, 17 Q.B.D., §36, and 14 App. Cas., 194 (nqted
tiog .. 22 P- 395, and vol. 25, p. 492). The libel complained of was the publica-
thig y'the defendant of a verbatim report of a judgment of North, J. Butin
foy “Ction the plaintiff selected other passages than those objected to in the
'hen cr acCtion ag being libellous. The defendant moved to strike out the state-
Wag of claim, and to dismiss the action as frivolous and vexatious, and an order
Oy Made o that effect by the Master, and confirmed by the Judge at Chambers.

by PPeal to the Divisional Court (Lord Coleridge, C.J., and Mathew, J.), the
Dajg Made an order that if the balance of the costs of the former action were

oty 1thin 4 week, the appeal should be allowed; but if not, the action should be

Ye
&
Om t

Until the costs of the former action were paid. The defendent appealed
IS order, and the Court of Appeal (Lord Esher, M.R., and Fry and Lopes,
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L.JJ.) were of opinion that the order was wrong, that notwithstanding Fhe
tiff had objected in this action to different passages from those complain€ .
the former action, the case was res judicata, and that the action was the
frivolous and vexatious, and should be stayed. We may observe that the .7
of Appeal regarded the law as laid down by that Court in the former cas AW
Q.B.D., 636),to the effect that the publication of the judgment of a Cf{““ (;; the
is privileged and therefore not actionable, as unaffected by the deciston

e v
House of Lords, 14 App. Cas., 194, notwithstanding the doubts express ,
some of their Lordships.

0
NT!
- \'_—I’AYMENT
PRACTICE—RECOVERY OF SPECIFIC PROPERTY, OTHER THAN LAND—LIEN—SECURIT

COURT—ORD. L., R. 8 (ONT. RULE 1136).

In Gebruder Naf v. Ploton, 25 Q.B.D., 13, the Court of Appeal (Lord E
M,R., Fry and Lopes, L.J].) were called on to construe Ord. l., r. 8 (Ont‘m .
1136), and came to the conclusion (affirming Huddleston, B., and Granthao 'the
that under that Rule, in order to entitle the plaintiff to the delivery up the
specific goods in question, he must pay into Court not merely the value Oevefl
goods, but the whole amount for which the defendant claims a lien thereo™
though it exceeds the value of the property.

BiLL oF SALE—HIRING AND PURCHASE AGREEMENT. f Sa]e
In re Watson, 25 Q.B.D., 27, an attempt was made to evade the Bills © jring
Act by a transaction which purported to be a sale of chattels followed by 2 pe
and purchase agreement, whereby the vendor agreed to hire the chattels 10 was
purchaser, and to pay quarterly sums for such hire, until a certain 3m°unr and
paid, when the chattels were again to become the property of the vendo® gy
power was given to the purchaser to take possession on default in Pﬁ‘}’m"’?l e'
appeared, however, that no sale or hiring was really intended, and that t fro®
object was to make a security for a loan of money to the supposed Vendorottoﬂ’
the supposed purchaser. The Court of Appeal (Lord Esher, M.R., and e and
Lindley, Fry, and Lopes, L.J].) under these circumstances affirmed cav with

Lawrance, J]J., in holding that the transaction was void for non-compliance
the Bills of Sale Act.

re"‘l

LANDLORD AND TENANT—COVENANT—** GOOD TENANTABLE REPAIR,”' WHAT 15:

inf
In Proudfoot v. Hart, 25 Q.B.D., 42, the question was, what was the meanoo ]
of a covenant contained in a lease to keep a house 1685
tenantable repair, and so leave the same at the expiration of th; that it
The Court of Appeal (Lord Esher, M.R., and Lopes, L.].) were agree€ e tes?
was immaterial whether the premises were, or were not, in repair when tan or ¥
began, and that if they were not in repair it was the duty of the cove“rep ir“,i
put them in repair, and that good repair or tenantable repair is SUCl; make‘o
having regard to the age, character, and locality of the house, wO! las$ Wbe
reasonably fit for the occupation of a reasonably-minded tenant of -th‘silit}’ of e |
would be likely to take it. The dispute in this case was as to the lia




.l;lm
:ovenantor'to paper and paint and whitewash the premises, and the test to be
: wp!? led in the opinion of the Court is this, whether the paint, papering, and
& ! “Washing are in such a condition (having regard to the considerations afore-
3d) 5 to be reasonably fit for the occupation of a reasonably-minded tenant of

S isidass likely to take it. If they are, the covenant is answered; if not, then it
Token,
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GIFT—CHATTEL CAPABLE OF DELIVERY—PASsING PROPERTY TO DONEE.

(LoThe point decided in Cochrane v. Moore, 25 Q.B.D., 57, by the Cou}"t ofA.ppe:jll
8 ESher, M.R., and Bowen and Fry, L.J].), after an elaborate discussion, is
deml'p Y this, that a verbal gift cannot be made inter vivos of a chattel capable of
lv?ry’ Unaccompanied by an actual delivery, even though the donee assent to
Rift 81it, and hig assent is communicated to the donor. The subject of the alleged
at .1 the present case was a fourth interest in a horse, then in the custody of
ird Person. The donor informed this person of the gift, but did not tell the
S°nee that he had done so, nor did the latter know of the communication.
v sequently the donor included the horse in a bill of sale, under which the h(?rse
t N sold, ang the alleged donee now claimed one-fourth of the proceeds as agz}mst
Persop claiming under the bill of sale. Lopes, L.]., before w‘hom the issue
TZ? tried, held that delivery was not indispensible to th? vali"dlty of the g{ft.
ter;s’ their Lordshipsheld, in appeal, wascontrary tothe doctrine laid down by Tin-
thy, en, C.J., in Fones v. Swmallpiece, 2 B. & A, 551, an(.j many other ca§es,
2 verba] gift of chattels, unaccompanied by delivery of possession,

» Ses ng properiy to the donee. According to Lord Eshe‘r there cannot be a
g °%'a chattel by parol, without an actual giving by the giver, a}nd an accept-
Y the donee of the thing given. The elaborate judgment de.hvere(‘i by Fry,

to‘." °n behalf of himself and Bowen, L.]., tracing the law on this subject back
t its Oundation, will well repay perusal. But though the Court.was adverse. to
ing ®fendant’s view that there had been a gift, and therefore refra‘med from going
beo ¢ discussion as to how delivery of an undivided interest in a chattel can
takmade, yet it nevertheless decided in his favor, on thfi ground t.hat what had

. af Place was, though void as a gift, nevertheless a valid de.claratlon of trust of
obg ur interest in the horse, and on the ground that the b.ll] of sale haq been
it aalned by a fraudulent misrepresentation, and was repudlated by the giver of
divis Soo.n as he discovered the fraud. As to the question of d(j];very of ag uix-

; 635. ®d interest in chattels, it may be useful to refer to Gumn v. Burgess, 5 Ont.,

T "NY\SALE OF SHARES—VOUCHER OF TITLE—ESTOPPEL—ACT ULTRA VIRES—REPRESENTATION
- —_ '
As 1o CREDITOR'S ABILITY —SIGNATURE OF PARTY TO BE CHARGED—LORD TENTERDEN'S acT

9 o, 4. ¢. 14), 8. 6 R.S.0,, c. 123, 5. 7).

| fisqs:‘f""p Y. Balkis Consolidated Conpany, 25 Q-B.D., 77, is one Zf thatt cll)asshof
- \ In which the law suffers a company to do an m;ur;; t-o a t :::') b;;g:h); y the
- 'fﬁf'hgenCe of its officers, with impunity. One Lupton, claiming he plainti ffmjvner
g bhk&res in the defendant company, contracted to sell them to the plaintiffs; the
took the document by which it was intended to transfer thg shares to the

ers
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defendants before it had been executed by the plaintiffs, or the price t;afigz K
paid, and procured the defendants toplace upon it the words, ‘ certificate Osatisfy
with the signature of the secretary. The object of these words was t?h'c
purchasers of shares that the vendor had the shares in the company W klers, as
purported to sell. Acting upon the faith of this memorandum, the b{'o he
agents for the plaintiffs, completed the purchase, and paid over the prxc;«-se
defendants subsequently discovered that Lupton had no shares, and re u,to P
register the transfer. This action was then brought against the company o, yet
cover the value of the shares. But although the facts were found as ?_tbOV »he
it was held the defendants were not liable; fitst, because the granting iause
memorandum or certificate was ultra vires of the secretary, and second, be

-1 fof
X : : o s void
1t was a representation as to the credit and ability of Lupton, and was Vv
not being under seal.

dto

oF ¥
- e CISE
DENTISTS' AcT, 1878—ERASING NAME FROM DENTISTS' REGISTER—ERRONEOUS EXER

CRETION, LIABILITY FOR.

on
. g an actt?
Partridge v.the General Council of Medical Education, 25 ().B.D.,go,was an

ve
brought by a dentist against the General Council of Medical Education t,o reci:;)te :
damages for having erroneously removed his name from the dentists reg a
Under the Dentists’ Act the Council were empowered to remove the naml:,inti
person who has been guilty of infamous or disgraceful conduct. The phim b
had been registered as a dentist in respect of a diploma conferred upon with”
the Royal College of Surgeons in Ireland. Such diploma was afterwards T of
drawn, on the ground that the plaintiff had advertised his business, in bred The
an undertaking not to do so, given by him when his diploma was granted‘ allif‘g
defendants, on being informed of the withdrawal of the diploma, withOu_t ¢ or
for an explanation, removed his name from the register. An applicatio” ant®
mandamus to restore his name was made, and it was held that the defeno the
had acted erroneously, and the plaintiff's name was ordered to be reStored ving a
register ; but it was held by the Court of Appeal that the defendants, ha'S it
quast judicial discretion, were not liable in damages, though they had exerc!
erroneously, in the absence of mala fides.

716

OF AR

COPYRIGHT—WORK OF ART—WHAT DRAWINGS MAY BE SUBJECT OF COPYRIGHT—ABSENCE
MERIT—AUTHOR. .

Kenrick v. Lawrence, 25 Q.B.D., g9, was an action for infringement of czpof
right. The plaintiffs were a firm of printers. Jefferson, who was a me“;a inb
the firm, conceived the idea of printing and publishing cards having  © hin
thereon of a hand holding a pencil in the act of completing a cross wlvotefs
square, with the view to such cards being used for the guidance of i]]iterat‘? v, e
at elections in marking their ballot papers. Jefferson, being unable to.dra‘“:hich
ployed an artist in the service of the firm to make the required drawing ' e
the plaintiffs registered, and in the memorandum stated Jefferson 'to c
author of the drawing. Subsequently the defendants published similat
The hand was in a slightly different position, but the idea was taken “;
plaintiffs’ cards. Neither the plaintiffs’ nor defendants, drawings weré

ard®
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Oztlc merit. It was held by Wills, J., that the action would not lie on the
i ands that the plaintiffs’ drawing was so far not the subject of copyright that
Tepy S ot entitled to protection against an imitation which was not an exact
d °duct10n, and, also, because Jefferson was not the author of the plaintiffs’

wi ; . .
INg, and consequently the registration was void.

AMy,

GE

cos' MEASURE OF— CONTRACT--WRONGFUL DISMISSAL OF APPRENTICE—FALSE CHARGE OF MIS-
Nbuct

e:s‘:]rMaw v. Fones, 25 Q.B.D., 107, t?le sole ql.lestion was, as to the proper
isSedefof darpages to which the plaintiff was entitled for be}ng wrongfully Fhs-
ship ¢ fom his employment as an z.lppx.‘entlce. U.nd.er Fhe articles of apprentice-
of ifltere defGHQants had power to dismiss t%)e pl%untlff in case he showed a wa'nt
dismis est in his work, on giving him a week. snotice. The defend?mts summarily
% g’rosed the plaintiff for alleged disobed}en.ce of orders. The jury foupd that
thay .o u0ds existed for the defendants dismissing the plaintiff without notice, but
€re were grounds for dismissing him on a week’s notice, and the question
w'hether the damages should be confined to the week’s wages, which the
ty t ff had lost by reason of his being summarily dismissed. Manisty, J., at the
the ’ dl.l'ected the jury that they were not limited to the week’s wages, though
j"stiﬁmlg.ht take into consideration the fact that the defendants would have befsn
for &d in dismissing the plaintiff under the notice clause; they gave a verdict
Co 21, which was considerably in excess of a week’s wages and the Divisional

L .
dist::b([&ol‘d Coleridge, C.J., and Mathew, J.) held that the verdict could not be
ed.

Mo
RTGAGE—REDEMPTION—MORTGAGEE'S COSTS—SOLICITOR MORTGAGEE—PROFIT COSTS.

andln "¢ Wallis, 25 Q.B.D., 176, the Court of Appeal (Lord Esher, M.R., Fry
Opes, L.JJ.), following in the line of the late case of Re Roberts, 43 Chy.D.,
S0l ed ant, p. 110, held that in the absence of express contract, where a
ch‘irg(:)r is mortgagee, he cannot collect from his mortgagor, as part of his c’osts,
S ic: and expenses incurred as mortgagee, profit costsin respect (')f professional
the S fendered by him in proceedings taken by himself as solicitor to enforce

a
YMent of the mortgage debt.

Y
BRy
FF
~ACTioN For TAKING DEFAULTING DEBTOR TO PRISON WITHIN 24 HOURS OF ARREST—32,

Eo
"2, C. 28, 5. 1—ARREST UNDER DEBTORS' ACT.

I ] . . .
3 Qn Mitchely v. Simpson, 25 Q.B.D., 183, the decision of the Divisional Court,
-D., 373, noted ante vol. 25, p- 555 tO the effect that a judgment debtor

a[‘r )
s
fed ¥ virtue of an order of commitment for non-payment of the debt pur-

Sua
n - "
Yq . 0 order, is not a person arrested by virtue of “an attachment for debt,

. C . . Ci e
!\ls ar(r)nSECIUently the sheriff may take him to prison within twenty-fou.r hours of
‘*lg pe§t, In short, the Court holds th?t the prohibition to the shenff.convey-
p On]y Msoner to prison until the expiration of twenty-four hours from his arrest

PPlies to a debtor arrested on mesne process.
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ATE pows*
I
VENDOR AND PURCHASER—CONTRACT—CONVEYANCE—TITLE—TRUSTEES HAVING NO IMMED

OF SALE--SUBSTITUTION OF VENDOR.

of

In ve Bryant and Barningham, 44 Chy.D., 218, is a decision of the Court "

Appeal (Cotton, Lindley, and Lopes, L.JJ.), affirming a judgment of I.@tyl;rns

which shows that where a vendor has entered into a contract of sale, and 1t rsoft
ont that he has no title, he cannot insist on substituting as a vendor the pe

5
; ) : ndo*
who has the title, even with the latter's concurrence. In this case the V€

: ; sale
were trustees, and it was objected that they had no immediate power of &
whereupon the

n

y offered to procure a conveyance to the purchaser from the tef;‘:]to
for life, under the Settled Lands Act, but the purchasers declined to enter sits
any new contract with the tenant for life, and insisted on a return of the depct)hat
and on an application under the Vendors and Purchasers’ Act, it was he.l(.ialto
they were entitled to take that position. As Kay, J., puts it, the case ' gell
gether different from that of a vendor having a partial interest agreeing toee to
the fee, and subsequently being in a position to obtain a conveyance of the
himself; in such a case the Court would e

ver’

nforce the contract, but here th: co’

dors had no power to sell at all, and no interest, and no right to call for  th
veyance, and the title of the vendor is not made good by joining with the

persons entitled to sell under the Settled Lands Act.

-

PRACTICE—ADMINISTR‘A’I‘ION~CRBDITOR—ANNUITANT. . de
In re Hargreaves, Dicks v. Hare, 44 Chy.D., 236, the short point deCld:il .
the Court of Appeal (Cotton, Lindley, and Lopes, L.J].), affirming Nof t’O
is simply this, that an annuitant whose annuity is secured by a coVenanto e
testator, but which is not in arrear, is not a creditor of his estate sO :315
entitled to obtain an administration of the estate, even though the annuity
provides that the annuity is to be considered as

accruing ¢ from day to 2y
equal quarterly payments.”

COVENANT AGAINST CARRYING ON TRADE. daﬂt

Buckle v. Fredericks, 44 Chy.D., 244, was an'action to restrain the defe™”

from carrying on'a trade in breach of a covenant not to do so. The facts Oinirlg
case were that the defendant was lessee of a theatre, and bought an adjo

i¢]
3 : : . nkeep®
piece of land which was subject to a covenant, that ““the trade of an ‘nnkthere-
victualler, and retailer in wine, spirits, or beer,” should not be carried 08 " . ¢t
On this piece of gro

e

und he erected a building which was to furnish Co.nvezline:
egress from the theatre ; and on each floor he set up a counter for selllqge ot
spirits, and beer. This counter could not be approached from the outs! ’Per‘
any person who paid for admittance to the theatre, when open for theatric? et}
formances, could purchase refreshments at these counters. The Court Of: P 58

wa
(Cotton, Lindley, and Lopes, L.J].) agreed with Kekewich, J., that this
breach of the covenant.

PRACTICE—INJUNCTION—UNDERTAKING AS TO DAMAGES. of
In Tucker v. New Brunswick Trading Company, 44 Chy.D., 249, Onfia ma
points are made clear as to the practice regarding the undertaking as to
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1 Tt cannot compel an undertaking to be given; all that iF can dg is to say that
S € “nderta,king is not given, it will refuse to grant the injunction applied for.
q Condly, when an undertaking is required, it should extend not 'only to tille
oth ages sustained by the defendant enjoined, but also to those sustamefl I;y the
under defendants, if any. Thirdly, when a defendant appears for and asks for an

ertaking as to damages which is as given, but the order is drawn up with an

*ftaking confined to the damages sustained by a co-defendant against whom
a ¢ Mjunction is granted, the order is erroneous and may be corrected on th.e
Pp 'Cation of the defendant who asked for the undertaking, so as to make it

Yto damages sustained by him; but it cannot, in such a case, be ‘extendfld
n % defendant who did not appear, and who was not served with notice of the
'on, because if imposed as regards him, the plaintiff might have elected not
ke the order.

Whicy, ; . .. .
Co ch is usually required on the granting of an interim injunction. First, the
€

tQt

ES.
ATENT\INFMNGFMFNT-—MEASURE oF DAMAGES—LOSS BY REDUCTION IN PRICE BY PATENTE

inf, .The American Braided Wire Co. v. Thm;.mn, 44 Chy.D., 274, was an actlox;efz;
> rlngement of a patent, and the question was as to the proper measurs
at 38es. The Referee, to whom the action was referred, found that th;e1 prxc}:.s
pla‘fvhich the defendants at first sold the patented articles were lowe.:r t ;m t e
th ntiffy original prices, and that they lowered them from t_1me to time during
y X Periog of infringement to meet the competition of the defendants, butdn?}\:e:
by tced them below defendants’ prices for the time being. He also foun y a11
éat OF the defendants’ illegal competition the plaintiffs w'01_11d have ma bé at
to S made by the defendants as well as themselves, at the or.lgmalpnces,ts.ll Jegf
th Percentage for increased sales, caused by the connection and exer l(;fliid_
ey, “fendants, and by reduction of prices. The Court of Appeal '(C(zlttton’ecover
] 20d Lopes, L.J].) were of opinion that the plaintiffs were entitled tor o
th, the Profits they would have made if all the sales made by themselves and by
the flefendants had been made at the original prices, subject toa dedu‘ctlon focxl'
to NCreageq sales attributable to the defendants’ connection and exel;itlortl§,:lzn
Dt € reduction of prices. Kekewich, J., who decided that the re 1:; l:efore
- Qvlce Was not a direct consequence of the infringer’s act, W;SN 'leCo )
: st:r.ruled. The case was distinguished from the United'H orseshoe gnh at reli.e d.
0 vart, I3 App. Cas., 401 (ante vol. 24, p- 462), on which Kekewich, J., ,l
‘kl)lthe 8round that ;here the reduction in price was consequent on genera
®tition, which could not be traced to the wrongful act of the defendant.

h —_ .1, C. 19, S.
“PANY\ILLEGAL CONTRACT—LOTTERY —ADVERTIBING FOREIGN LOTTERY—9, GEeo 4

6.7, W. 4, c. 66—(R.S.C., c. 159, 5. 6). s share.
~ hoyy %Mee v. Persian Investment Co., 44 Chy.D., 306, was a‘;l ac.txor; C}; ession
| Cong ! Of the defendant Company, to restrain them from purchasing R
| Merr ' i i in connec

T ; Vi ucting all operations 1 ‘
l°tte fing the exclusive pr1v11ege.of C.OIld g P vertisements relating
oy ¥ loans in Persia, and from issuing @ prospectus or a 4 from applying
e acquisition of this concession, or to the lottery loans, an PP




, 1
432 A The Carada Law Journal. Bopt- 2

the funds of the Company to the purchase of the concession, on the groum.i th:;
the enterprise was illegal and in contravention of the Lottery Acts. But it what
held by Chitty, J., that the proposed purchase of the concession was lawaI} t

- the Company were not attempting to set up a lottery in England with‘ln tot
meaning of g, Geo. 1., c. 19, s. 4; and the statements in the prospectus dl_d n
amount to a publication, advertisement, or notice of a foreign lottery, within
meaning of 6, 7, W. 4, c. 66—(R.S.C, c. 159, s. 6).

of
GE
EXPROPRIATION OF LAND—PAYMENT OF PURCHASE MONEY:INTO COURT—SUBSEQUENT MORTGA
SHARE—PAYMENT oUT—COSTS OF MORTGAGEE.

In re Olives’ Estate, 44 Chy.D., 316, money had been paid into Court on in
expropriation of land, under a statute. One of the parties interested in the laut,
had subsequently mortgaged his share, and on the application for payrnent oe,
the question arose whether the expropriators were liable to pay the mortgag® t
costs ; and it was held that they were liable therefor, the amount being fixe jon
42s.;and it was also held that they were liable for the costs of serving the Petlt
for payment out on the mortgagee.

ARBITRATION-—PARTNERSHIP—INJUNCTION.

e
In Farrar v. Cooper, 44 Chy.D., 323, although Kekewich, J., admitte.d tllo
Caurt had jurisdiction in a proper case to restrain a party from proceedm(g) .
arbitration when, for instance, it is clear that injury will result to the party ¢
plaining if the arbitration is allowed to proceed ; yet he refused tO graf;ated
injunction in the present case, because it was obvious that if the contemP ing
arbitration were proceeded with, it would be futile. The circumstance® b:
that under a partnership deed, containing a clause requiring disputes to had
ferred to arbitration, two of the partners had appointed arbitrators, an he
applied to the plaintiff, the third partner, to appoint his arbitrator, Whlcther
declined to do, as he denied the existence of any dispute, and requested the 0, ich
two partners to furnish him with the particulars of the alleged disputés Vger,ed
they refused to do until he had appointed his arbitrator; and they thre2 ofore
if he did not appoint his arbitrator, they would proceed to arbitration cien"
their own arbitrators. These facts, Kekewich, J., held, furnished no sY

ground for the interference of the Court, for the reason above indiCated'

SOLICITOR—COSTS— TAXATION OF PART OF BILL. e

th
In Storer v. Fohnson, 15 App. (as., 203, the House of Lords afﬁrmed433’
decision of the Court of Appeal, In ve Fohnson, and Weatherall, 37 ChyD,n the
noted ante Vol. 24, p. 268, to the effect that under its general jurisdwtl
Court has power to direct a taxation of*part of a solicitor’s bill.

NS
10
M}TA
STRIKING OUT STATEMENT OF CLAIM—FRIVOLOUS AND VEXATIOUS ACTION—STATUTE OF u
(3 AND ¢, W. 4, C. 27), §. 26 (R5.0., C. 111, S. 31)—PLEADING. In ¢his
Lawrence v. Norreys, 15 App. Cas., 210, has been already referred tO- D

case the House of Lords affirmed the decision of the Court of App‘?al(39 actio®
228) noted ante Vol. 25, p. 78, striking out the claim and dismissing t
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0

o?tﬁleégtround that_ it was frivolous and vexatious. Th(? plaintiff relied on s. 26

Cealeq ¢ atute of L.lmltatIOTlS. (R.5.0., c. IT1, 5. 31)3 which excepts cases of con-
nel.alraud from its operation, and thelr. Lordships held that in such a case
st coaVe'rments. of fraud are not‘ sufficient, but th-at the statement 9f claim

\ as()na;)l]tal,n precise and full allegations of facts and circumstances leading to a

g othe € inference that the fra}ud was the cause of the dePrlvatlon, and exclud-
eremr.prf’bf‘b]? causes, and in defa}llt of such allegations the Court has-an

Jurisdiction to dismiss the action as an abuse of procedure.

Con
PENS .
NSATION FOR LANDS EXPROPRIATED—MINERAL CONTENTS OF LAND—ONUS PROBANDI.

theB:’w" V. Commissioners for Railways, 15 App. Cas., 240, was an appeal from
% peﬁgen}e Court of New South Wales. The action was brought to recover
conﬁicti atxon.for lands expropriated under a statute. The judge,‘a‘fter hearing
dam&geng evidence as to the existence of coal in paying quantities, assessed
Soulq |, S 1n respect thereof, and it was held.that the verdict being one that a jury
byt ¢, 2Sonably find, it could not be set aside as against the weight of evidence,
Tl oF Lordships of the Privy Council were also of opinion that there is no
l:‘)Stlv e;Ch ifnposes upon the plaintiff, in SUC}? a case, the burden of proving by
Coq) ;. Periments the mineral contents of his land, nor that because a seam of

Al
%, > ot Presently workable at a profit, no compensation should be allowed for

wto prove profitable in the future.
\

Notes on Exchanges and Legal Scrap Book.
gaml\ll)EiGLIGENCE oF SoLicrtors.— I have heard a Lord Chancellor say thatofall

QfLan U8 the law is the most uncertain,” observed O’Brien, J., at the recent trial
‘ for an""" V. Feely, an action against a solicitor for alleged negligence in the per-
- Mgy, Ce of his duty (which, being merely a jury case, resulting in a disagree-
Teq u, We nejther report nor comment on). This “glorious uncertainty of the law”’
3 their rld-s to the advantage of its practitioners, on the one hand, while rendering
SXistence g trained experts essential; and, on the other hand, supplies
ey, a0t reason for not holding them too strictly accountable for errors of judg~
cgu]d at skill ang prudence such as should be ordinary on the part of a sohcitgr
chief 1ot haye precluded. ¢ No attorney is bound to know all the law,” said
Oy 2 Ustice Abbott; “God forbid that it should be imagined that an attorney,

0 .
0 oge 115b or even a judge, is bound to know all the law, or that an attorney is

L 1 ; .
autlo S fair recompense on account of an error, being such an error as a

Yot ™AN might fall into” : Montriou v. Jefferys, 2 C. & P. 113 “Against the
kut’,, ey{ the Professional adviser, or the pro'curator, an action can be main‘tamed.

Yyge ; Lord Campbell, « it is only if he has been guilty of gross negllgepce,
“’h&t o 1t woulq be monstrous to say that he is responsible for even falling into
hghon ISt be considered a mistake. You can only expect from }}im t.ha_t he “./m
%diligest and diligent, and if there is no fault to be found either with h1~s 1nteg.r1ty
Sehee, that is all for which he is answerable. Tt would be utterly impossible
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that you could ever have a class of ‘men who would give a guarantee bindi®é
tbemselves in giving legal advice, and conducting suits at law, to be always in t0
night”: Purves v. Landall, 12 Cl. & F. 9I. As it was put by Sherwood, C.Jo w
a recent case before the Supreme Court of Michigan: ““ A lawyer is not an insuref
of the result in a case in which he is employed, unless he makes a special contra®
_to that effect, and for that purpose. Neitheristhere any implied contract when
is em.ployed in a case, or any matter of legal business, that he will bring to b
learning, skill, or ability beyond that of the average of his profession. Nor ¢
more than ordinary care and diligence be required of him, without a special co
tract made, requiring it. Any other rule would subject his rights to be contr© ¢
by the vagaries and imaginations of witnesses and jurors, and not unfrequent
by the errors committed by the courts. This the law never has done ; an the
fact jchat the best lawyers in the country find themselves mistaken as to what e
law is, and are constantly differing as to the application of the law to 2 giveﬂ
state of facts, and even the ablest jurists find themselves frequently differing 25
both, shows both the fallacy and danger of any other doctrine : Babbitt v. BW”MSi
12)8 Am. L‘. Reg. 529, Sfact., 1889. Therefore, it is that, as says Lord Elle?
orough, ““an attorney is only liable for crassa negligentia ” : Baikic v. Chand!s
3 Camp. 17. But undoubtedly, as admitted by Chief Justice Tindal, *“ it wo!
be extremely difficult to define the exact limit, by which the skill and diligencef
which an attorney undertakes to furnish in the conduct of a cause is bound®”’
or to trace precisely the dividing line between that reasonable skill and dilige”?
Wth}:l appears to satisfy his undertaking, and that crassa negligentia or latd oulf
mentioned in some of the cases, for which he is undoubtedly responsible " : G d
Jry v. Dalton, 6 Bing. 460.  Such crassa negligentia or lata culpa, however, 3 foom
T

be taken as involving failure to use such skill as may be reasonably expeCted 1y
dind -
i

a r'nan’s profession. As it was put in an American decision, the want of of i
skill and care and reasonable diligence, is, in the case of an attorney, gross nee .
gence : Pennington v. Yell, 11 Ark., 212. A solicitor is not responsible; for 12
stance, for the consequences of a mistake in point of law upon which 2 reas? h
able doubt might be entertained : Kemp v. Burt. 4 B. & Ad. 424. Errors to whie,
responsibility attaches should, indeed, be very gross. ‘They should be su¢ i
f:ldded Chief Justice Sherwood, in the case already quoted, ‘“ as to render who'U;
1mpr9bab1e a disagreement among good lawyers as to the character of the Serwhe
rt?qulred to be performed, and as to the manner of its performance under all tas
circumstances in the given case, before such responsibility attaches ; and it

said in another American case that “it is not enough that doubts may b€ ralsee
of the sour'ldness of his opinions, or correctness of his course, unless they i
accompanied by the absence of all reasonable doubts of the propriety 0 ar}’
opposite course of opinion in the mind of every member of his profession of oF w ¢ $
skill, sagacity, and prudence, caused by a decisiveness of reason and authority o p
favor ” : Bowman v. Tallmcn, 27 How. Pr. (N.Y.) 274. This strong exPre.Ss Oit
9f the doctrine in hand is, at all events, no stronger than the reasons on W ! Ple
Is based would seem to justify ; and it would be satisfactory to find the prinClPin
as broadly and cogently laid down by other tribunals. Chief Justice Tind?™
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S:Z;f"?y V. Dalton (ubi s'upm ), sums up the cases as establishing, in general, that
ICitor is liable for the consequences of ignorance or non-ol?servallce of the
forﬁs ‘of Practice of his court, for the want of care in the preparathn of the cause
Mal, or of attendance there with his witnesses, and for the mismanagement
de ° Much of the conduct of a cause as is usually and ordinarily allotted to his
N ar‘tment of the profession; whilst, on the other hand, he. is not answerable for
sty T n Judgment upon points of new occurrence, or of nice and doubtful con-
Pro ¢ 19n, or of such as are usually intrusted to men in the higher branch of the
the £Ssion of the law.” And it may be gathered from Foy v. Cooper (2 'Q.B.', 937)
» Whatever it is important for the client to know, it is the duty of his solicitor
n re:pm to him, and that failure in this respect is a ground for an action of
'ence by the client against his solicitor.—Irish Law Times.

IAL By Jury.—In the following letter, which appears in the Times, Mr.
: 2.C., makes a forcible plea for the abolition of trial by jury:

"Three causes in which I have been engaged as counsel during the past week
0 on circuit and one in London—have ended in the disagreement and con-
th Uent discharge of the jury. This fact, coupled with what seems to_me.tq be
Sty lncreaSing frequency of such an abortive and lamentable resulF as th1§, has
Inj 8thened the conviction which has for many years been growing up in my
Preg that, at all events in the majority of civil causes, trial by jury is, at the

M day, a mistake.
th T at this conviction is shared by many of my professional brethren and of
to Suitors jg shown by the great number of common law causes (which useq all
by > tried by juries), both in London and on the circuits, which are now tried,
«—.Consent of both parties, before a judge without a jury. .
he adVantages of trial by judge over trial by judge and jury seem tome to
Nanifo]q, '

l'le In the first plac:a, the judge must make up his mind one way or the other.
dogy 2fnot say half his mind is of one opinion and the other half of the other. A
”lte result is obtained, and it is generally right.

it is wrong, it can be set right in the Court. of Appeal. Thus t.hle ?i:anda;ll
ing, . © Brievous expense and suspense to the parties of an abortive trial throug

-
Jeig,

N

“ possible. . ' . o
If’h &condly, the judge.can, and often will, say what is passing through his mind.

Mgy, Sees that the case is a very doubtful one, he can frankly say so, a}rlld recom-

4 s: Compromise which may save hundreds of pounds to one of the parties,
«\OTes of pounds to the other. . '

~ Exe‘ © such l?:ollective expression or suggestion can be obta{ned from th; Juxgz.
Apq t by a chance observation here and there of a single juryman, oruy ; e

g, C 3in and often misleading sign of look or gesture, counsel cannot tell what

% “ing i the minds of the majority of the jury. .Nay,.more, till the summing-

Over, the jury do not often know how the case is going themselves.



. o 1,100
436 The Canada Law Journai. Sept

. with
‘“ Thirdly, the same muteness of the jury prevents counsel from grapplmlgkno
the points which are really affecting them. The judge usuauy let§ COU-“S‘"Il i
what 1s pressing on his mind, so that counsel can direct his evidence ;" fig
arguments to meet the difficulties. Not so the jury. It is almost entire ()j,ice
ing in the dark, so far as they are concerned, and undetected preju

u
. . . . e e . . to co
external influence is often at work in a manner which it is impossible
teract.

ht-

L. jvem
‘“ Fourthly, if a verdict is obtained, no one knows on what grounds 1t ;]Seg(l)ther
and on appeal the matter is only open to conjecture. Ajudge’ on tcOurt 0
hand, gives his reasons, which can be dealt with and considered in the
Appeal. _ . and the
““ Fifthly, the jury panel cannot, in practice, be strictly scrutlmzed,houg ,
presence of a friend or a foe of one of the parties on the jury may, event
be unconsciously, turn the scale. L es9Es
‘“Sixthly, a strong judgeissometimes unduly impregnable, because helrlnlévents,
the jury with his view, and yet the ultimate finding is, nominally at ﬂl‘f Lelve
that of the jury, whose reasons are inscrutable, and can only be set asld'e ! . must
reasonable men could not have so found. Whereas, if he is alone, the judg tated”
stand or fall in the Ccurt of Appeal upon his own findings, and, as before Seig t
must formulate his reasons if he desires his judgment to have its pr'OPerhwissue
““ Seventhly, while allowing due weight to the importance of defining t ec 25565
of fact and law, and to the value of commercial views of business in some nd fact
of cases, I think trial by jury, in the complicated problems of mixed laf?Va of the
which arise in the present day, puts an undue strain upon the ingem”tyht
judge in disentangling the points on which the opinion of the jury oug que
taken. A judge with a logical mind can far better deal himself with thel one
tions seriatim, eliminating at once those which are obviously open to Ono)iltra‘
‘Proper answer, than submit them all alike to the jury, who often make ¢
dictory findings and reduce the verdict to an absurdity. ' .urymen
‘““ Eighthly, as a last, but not least, important reason, I mfxintam t.haLt Jtending
engaged and jurymen in waiting are put to great loss and expense in at duc d
for trials which could often be better and always more expeditiously con ensed
without their presence, and in which that presence is often, by consent, d1SP
with after much time has been wasted. . /hts of
“For these, amongst other reasons, I venture to suggest that the “gnus of
either party to insist on a jury should be largely curtailed, and that the © ks

: Do . X ho
showing that in a given case a Jury is desirable should rest on the party W
for it.

to °

.

.ot the

. nst
‘“In the past, when judges were supposed to be unduly mﬂ.uenc.ed ?g;loug !
people, trial by jury may have been the ‘palladium of our liberties,’ t ite

oS}
believe the history of the institution is not wanting in illustrations of an opp
character.

n
mo
‘ om
‘“ At the present day, however, I see no reason why, as a rule, onthe¢ the

.. . : on
law side, a single judge should not try all sorts of civil causes involvings an
whole, probably less important issues than those which have been so long
ably disposed of by single judges on the Chancery side.”

s0
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 Tuey _
- Wey - Court of A peal Sittings begin.

2
B s

$ ThyySir Edward Coke died, 1684, t, 82
8

)

. s"n._::f"t"’i"%l’y Division High Court of Justice sits.
- Moy R Sunday after Trinity.
' T“es.'G nity Term Commences. L,
eheral Sessions and County Court Sittings
rfor Trial in York.
I Ran. quodtenac, Governor of Canada, 1602,
* Bup"pllebec taken, and death of Wolfe, 1752,
n Sunday after Trinity. Sir J. 8. Copley
) wﬁd‘.‘ 0i (Lord Lyndhurst), Master of the Rolls, 1626.
1 'St Parliament of Upper Canada met at
%’ Thur, g, Niagara, 1792,
oo NppbeC surrendered to the British, 1759,
“_16.“"“‘)’ Term ends.
.. Co Sunday after Trinity.
un, 17t“'c°1168, Governor of Canada, 1655.
» “H7th Sunday after Trinity. W. H. Blake, 18t
% Mon g, Chan.U. C., 184,
" Tugg ' g Michael and all Angels.

w Brock, Administrator, 1811.
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T .
HE FIRST DIVISION COURT OF
THE COUNTY OF YORK.

Iy

Woo,
00 .
D 2. JOSELYN AND SHEPPARD, GAR-
C“’nis/, . NISHEE.
asg; g summons—Efect oj—Priority of
S, &ninent Jor benefit of creditors uuder R.
: ,?3" 224, 5. 9g—Division Court's Act, 5-5.
' 185, and 18y
on . .
t?'l“t htihe Primary debtor, after judgment obtained
W and service of a garnishing summous on

o
Bar
Y Uishee, but before final order for payment

8t
o hiy ciu’,‘iﬁhee, makes an assignment for the benefit
-Yeditors, the assignee takes priority over the

i !
Vor R, .gg Creditor, by virtue of the provisions of sec.
e 124, ToRroNTO, May 81, 1890.

Th
&32;5 Was an action brought by John Wood
Jﬁseli:’ to recover the sum of $171.40 from H.

$m and Son and one John Sheppard, who
allege ade 3 party (garnishee) to attach a debt
thy . '© be due by him to H. Joselin & Son,
pnma")’ debtors.

CSAN:JJ-: On the returnof thesummonsin
Maj, . 'OM the primary debtors did not appearor
the iany defence, and I gave judgment against
of$, ?faVOTOfthe primary creditors, for the sum
A ic‘4°- and costs of suit,and I then adjourned
Untj) ation on the claim against the garnishee
Coy © termination of an action in the High
ang thOf Justice between the primary debtors
Bary; ¢ garnishee, wherein the alleged debt
3etig ®d was in litigation between them. This
the " as since been determined in favor of
% 4o :ma.ry debtors, and I am now called upon
% g, Mine the right of the primary creditors

&bt or fund garnished

Reports.
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No evidence was given, all material facts be-
ing admitted.

The garnishee Sheppard now admits a liabil-
ity between him and the primary debtors for
more than sufficient to satisfy the claim and
judgment of the primary creditors, and sub-
mits to pay same upon the order of this Court,
but alleges that since the service on him of the
garnishing summons in the action, and pending
adjudication on the garnishment branch of this
action, the primary debtors have made an as-
signment for the general benefit of their credi-
tors, and that the fund garnished had been
paid by the assignee.

The assignee also intervenes, and claiins
under the assignment the fand garnished, and
the pfimary debtors, so far as they have any
right to do so, support the contention of the
assignee.

The assignment is under and within the stat-
ute R.S.0., chap. 124.

It is urged on the part of the primary credi-
tors that by force of the garnishing or attaching
summons, and sections 173, 185. and 189 of the
R.S.0., chap. 51 (Division Courts Act), the
fund or debt in the hands of the garnishee, or
due by him to the primary debtors, was attached
to answer the claim of the primary creditors,
and thereupon became a security to the primary
creditors, and that the property in the debt or
fund garnished was, on the garnishee being
served with the summons in the action, trans-
ferred from the primary debtors tb and became
vested in the primary creditors, and that, there-
fore, the assignment by the primary debtor for
the general benefit of his creditors, executed as
it was after the service of the garnishing sum-
mons, did not pass to the assignee any title to
the garnisheed debt, because by section 4 of the
R.S.0., chap. 124, such assignment would under
the statute only pass to the assignee the estate
of the assignor belonging to him at the time of
the assignment.

This contention, supported as it is by a long
line of cases in the English and in our own
Courts, would have been unanswerable but for
section g of chap. 124, R.S.O. This section
was, in my judgment, intended by the Legisla-
ture to have the same operation as section 45
of the English Bankruptcy Act of 1883, namely,
to secure to the general creditors of an assignor
or insolvent pro rafa distribution among them,
under an assignment for their benefit, all the
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estate of the assignor, completely discharged
from and unaffected by any judgments, execu-
tions, or other processes of law not completely
executed by payment to or in favor of any
particular creditor who would, but for the oper-
ation of the section, be entitled to the fruits of
his judgment or execution or other process of
law for enforcing judgment,

Butler v. Wearing, L.R. 17, Q.B.D. 183, and
ex.parte Pillers In re Curtoys, L.R. 17, Q.B.D.,
653, are authorities under the English Bank-
ruptcy Act of 1869 and 1883, in support of the
view that the attachment to prevail against the
assignee in bankruptcy must be completed by
payment. All recent legislation has been in
the direction of a 7o rata distribution amongst
his creditors of the debtor’s whole estatt as op-
posed to the right of single creditors to absorb
such estate, either in whole or in part, by force
of judgments or executions held by them or
against the debtor. The Creditors’ Relief Act
aims, though somewhat feebly, in that direction,
and the Act under consideration was obviously
intended to accomplish that result. It is true
that only the term “execution” is used in sec.
9 as a method by which a judgment may be
enforced, and of which an assignment is to take
precedence, but the intention of the Legislature
is clear, and I ought to apply the principle of
the statute, though the section be inartistically
drawn and is wanting in apt words.

It could never have been the intention of the
Legislature to give an assignment for benefit of
creditors precedence over an execution not
completely executed by payment, and at the
same time to permit a garnishing summons or
attachment to prevail, where the primary credi-
tor, before he could get any fruit of his attach-
ment under such summons, would not only
have to get a judgment against the primary
debtor but also, if resisted by the garnishee,
prove the liability of the garnishee to the pri-
mary debtor, and get judgment against the
garnishee and enforce the same by execution.
The same reasoning, I think, would apply if the
garnishing summons or attachment was under

a judgment already recovered against the pri-
mary debtor,

The question arising in this action is a new
one, turning, as I have suggested, on the con-
struction to be put on section g of the Ontario

Statute, respecting assignments for benefit of
creditors.

It gives me much satisfaction to

know that my judgment may be l'e"‘ew;;d
the Court of Appeal, and if I have erred n
view of the meaning of the section, the p:ve\’
creditors can obtain relief. I am, hoution"
strongly impressed that the word * ex€c judg”
in section 9 must mean all process upo? ::t o
ment by which a creditor may obtain © of hié
debtors assets of every kind, satisfactio®
judgment. nd this g 3

The garnishee must be discharge";la osts!
action dismissed as against him wit pene t
leaving him to pay to the assignee fof to th°
of creditors any amount due by ™

primary debtors. /
Early Notes of Canadian Cast%

.
SUPREME COURT OF CANAPD

[yune
Nova Scortia.]

LAWRENCE 7. ANDERSON. v

Debtor and creditor—Assignment i & ”ﬁ bt
lease to debtor by— Authority fo SE”
Jication— Estoppel. c coust
L. brought an action against A. on a9 arcle'aﬁ°
stated, to which the defence set up wast hﬂd
by deed. On the trial it was shown thft ¢ the
executed a deed of assignment in tr: ori by
benefit of his creditors, and under "“l,thna ¢ of
telegram had signed the same in theb L the
L. After the execution of the deed BY of
creditor L. continued, with knowledge mon‘b
deed, to send him goods, and about adone”
after he wrote A. as follows : “1 have ign dot?
you desired by telegraphing you to ® will
for me, and I feel confident that yo! ot bY
that [ am protected and not lose oné
you. After you get matters adjuste®
like you to send me a cheque for 5?0‘:’ :
years after A. wrote to L. a letter, 10 gait fof
said: “In one year more I will 'Y la y  The
myself, and hope to pay you in U o pte?®
account sued upon was stated some€
months after this last letter. c
Held, reversing the judgment of the
low, TASCHEREAU and PATTERSON,J n;i "
ing, that L. was not estopped from de' and as!
he executed the deed of assignment; rticip"
was evident that he did not expect to P2
in the benefit of the deed, but 100KS"
debtor A. for payment, he could reco¥
account stated.

o“ft’
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o :1“’1 Per PATTERSON, J.,that although A. had
Yet o1, €Nt authority to sign the deed for L.,
t:{: was an agreement to compound the
ang; Ich was binding on L., and the under-
"g that L. was to be paid in full would
"aud upon the other creditors of A.
_E:E’Eal allowed with costs.
%%, Q.C., for the appellant.
“Wcombe for the respondent.

No
"4 Scoria ) [June 12.

O’BRIEN 7. COGSWELL.

Sse

;‘” nents and taxes— Lien—Priority of mort-

\'jg; Made by Statute—Construction of Act
“aling clause— Effect and application of.

‘hz:l:xHa]ifax City Assessment Act, 1888, n'lade
irgy “ees assessed on real estate in said city a
A n thereqn, except as against the Crown.

low (’2 affirming the judgment of the Court
tache ! N.S. Rep. 155, 279), that such lu?n

efere, o a lot assessed under the Act, in
Wag _C€ t0 a mortgage made before the Act

paSSQd'

llxente Act provided that in case of non-pay-
Unde, taxe.s assessed upon any lands there-
-Ma}’t);tvhe city collector should submit to the
to } 2 Statement in duplicate of lands liable
“alemesmd for such non-payment, to which
‘ang ,p Nts the Mayor should affix his signature
Stag me Seal of the Corporation ; one of such
cl!rk °0ts should then be filed with the city
With ad the other returned to the collector
it o, Warrant annexed theieto, and in any
ley, ther proceeding relating to the assess-
‘Mtggg, 1 the real estate therein mentioned, any
“Ats or lists so signed and sealed should

rec 8 . .
l‘kalit ®ived as conclusive evidence of the
f°re¢ Y of the assessment, etc. In a suit to

“Solg fO:e 3 mortgage on land which had been
sSm‘axes under this Act, the legality of the
Hor, S0t and sale was attacked.

I, th’al:e' STRONG, TASCHEREAU,and GWYNNE,

S - !0 make this provision operative to
.fa“‘lre efect in the assessment caused by
‘k‘tio O give a notice required by a previous

‘b"w * 1t was necessary for the defendants to
b""sia Tmatively that the statements had
Mgy e&ned and sealed in duplicate and filed as

Y the Act; and the production and
One of such statements was not suffi-

Per RITCHIE, C.]., and PATTERSON, ., thatit
was sufficient to produce the statement returned
to the collector signed and sezled as required,
and with the necessary warrant annexed, and
in the absence of evidence to the contrary, it
must be assumed that all the proceedings were
regular, and that the provision of the statute
had been complied with.

The Act also provided that the deed to a
purchaser of lands sold for taxes should be
conclusive evidence that all the provisions with
reference to the sale had been complied with.

Held,per STRONG, TASCHEREAU,and GWYNNE,
JJ., that this provision could only operate to
make the deed available to cure defects in the
proceedings connected with the sale, and would
not cover the failure to give notice of assess-
ment required before payment of the taxes
could be enforced.

Held, per RITCHIE, C.J., and PATTERSON, J.,
that the deed could not be invoked in the present
case to cure any defects in the proceedings, as
it was not delivered to the purchaser until after
the suit commenced ; therefore, a failure togive
notice that the land was liable to be sold for
taxes, which notice was required by the Act,
rendered the sale void.

Appeal dismissed with costs.

Sedy ewick, Q.C., and Lyons, for appellant.

Lash, Q.C., and McDonald, for respondents.

[June 13.

PROVIDENCE WASHINGTON INSURANCE Co.
2. GEROW.

NEW BRUNSWICK.]

Marine Insurance—Construction of policy—
Port on west coast of South America—Guano
Islands—Commercial usage.

A vessel was insured for a voyage from Mel-
bourne to Valparaiso for orders, thence to a load-
ing port on the western coast of South America,
thence to United Kingdom. She went to Val-
paraiso, and from there proceeded to Lobos, an
island from twenty-five to forty miles off the
west coast of South America, where she loaded
guano and sailed for England. Having met
with heavy weather she returned to Valparaiso,
and a survey was held by which it appears that
to repair her would cost more than she would
be worth afterwards. The owner claimed pay-
ment under the policy for a constructive total
loss, which was resisted on the ground of devia-
tion in the vessel leading at a port off the coast,
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On the trial of an action on the policy, evidence
was given by shipowners and mariners to the
effect that, by the usage of the shipping trade,
a loading port on the west coast of South
America, as specifiedin the policy, would include
the Guano Islands lying off the coast. The
jury found for the plaintiff,

Held, affirming the judgment of the Supreme
Court of New Brunswick, that the policy must
be construed to mean what would be under-
stood by shippers, shipowners, and underwriters,
and the jury having based their verdict on evi-
dence of what such understanding would be,
their finding could not be disturbed.

Appeal dismissed with costs.

Stratton for the appellants.

Weldon, Q.C., for the respondent,

Mova Scoria.]
CLARK 2. CLARK.

[June 13.

Will—Construction of—Devise to two persons

— Joint tenants or fenants in common —
Severance.

The will of R. C. devised his real estate to
his two sons, their heirs, executors, and assigns,
and ordered that said sons should jointly and
in equal shares pay the testator’s debts, and the
legacies granted by the will. There were six
legacies given to two other sons of the testator
of £,50 each, payable by the devisees in two,
three, four, five, six, and. seven years respec-
tively. The estate was vested in the devisees
before the passing of the Act abolishing joint
tenancies in Nova Scotia.

Held, reversing the decision of the Court be-
low (21 N.S, Rep. 378), TASCHEREAU and
GWYNNE, J]., dissenting, that the provisions
for payment of debts and legacies indicated an
intention on the part of the testator to effect a
severance of the devise, and the devisees took
as tenants in common and not as joint tenants.

Fisher v. Anderson (4 Can. S.C.R., 406), fol-
lowed.

Onthetrial of a suit, between persons claiming
through the respective devisees, to partition the
real estate so devised, evidence of a conversa-
tion between the original devisees as to the
manner in which they regarded their tenure of
the estate, was tendered and rejected.

Held, GWYNNE, J., dissenting, that such evi-
dence was properly rejected.

Held, per GWYNNE, J., that the evidence
could not have had the effect of assisting to

explain the will, which was the grouf’d up":

which it was rejected at the trial, but it § "

have been received as evidence of a Se"era

between the devisees themselves, joint t€°

under the will. Appeal allowed with cost®
Harrington, Q.C., for the appellants.
Borden for the respondents.

e
SUPREME COURT OF JUDICAT 4
LTOR ONTARIO.
COURT OF APPEAL. ‘
— 8

[Jam
From Q.B.D.]

HENDERSON 7. KILLEY ET Al

Partnership — Dissolusion— New firth— fﬂm. »
tion— Trust—Right of third person 10" we B
K. and M. carried on business “ndersi

name of K. & Co., and dissolved partﬂe; fof

K. giving to M. sixteen promisory "Otin the

$500 each, with interest, for M.s shar®” qpr |

business, which was continued by K.

wards formed a partnership with O.,an

articles of partnership transferred tO . itah
partnership, as his contribution to thet de ¥
all the assets of his business subject t0 L |
duction therefrom of his liabilities, which ot ed
be assumed by the co-partnership r.md ¢ Ownto ]
against him. Amongst K.’s liabilities kndol‘scd

O., were ten of the notes which M. l?ﬂd ent e

over to the plaintiff before maturitys

Not?

dby
the
ap

an et
assets transferred to the co-partneff’}"'p hest :
sufficient to pay all K.’s liabilities includmgo[ thé
notes. The firm of K. and O. paid th; not®
notes and also paid interest on 3n0th;etwe¢”
and some negotiations took place L an e
the plaintiff and the firm of K. & O- f‘{d aote® .
tension of time for payment of the l-ﬂ'lpa‘smg of
Held (BURTON, J.A., dissenting), reVe'™  ych
this point the judgment of the Queer Ss esto?”
Division, 14 O.R., 137, that no trust W’.‘nershﬂ’
lished in favor of M., by the coParti’ e
agreement between K. and O, a‘?} dloc“'
plaintiff, assignee of M., was not entitl€ o the
force, as against O., the performanc® ﬂogcf'
stipulation in the deed for payment of t
held by her. nd
Gregory v. Williams, 3 Mer. 582 aD'v
Empress Engineering Co., 16 Chy:
specially considered.

n"
115'

vi

¢

den’
t

el“‘c'1

But (per HAGARTY,C.].0.), that the ere
established that an independent 38




’1; 1899

Early Notes of Canadian Cases.

441

0, ﬂl::qen entered into between the firm of K. &

= e Cthe plaintiff to pay the notes inquestion.
b O“rt‘being thus divided in opinion, the

0 ‘,:as dismissed with costs.

appellan‘;:l’ Q.C., and Mackelcan, Q.C., for the

$le
7 Q.C,, and 7veetzel, for the respondent.

Frq

m

N QB.D.} [May 13.
E\
GINA v, CounTy OF WELLINGTON.

CONStipy, s
cttli‘gonal Law-—British North America
in ankruptcy and insolvency—Banking,
iy rlf"”ﬁﬂration of banks—Property and
5.0 £hts— Crown— Taxation— Tax Sale—
rta; (1887), c. 193, 5. 7, s-s. 1.
becy em lands, after the grant from the Crown,
- heryy of, Y certain mesne conveyances, the pro-
the ail the Bank of Upper Canada, and, upon
t‘hstee: e of the bank, were conveyed to its
N ets 0}::‘1 were subsequently, with the other
oy, e bank, vested in the Crown, by 33
g ' ¢ 40 (D.), The Crown then sold them,
Yoo ee Purchaser gave a mortgage back to
§ COPar t of the purchase money. The mort-
of esma‘“ed the usual provisions for payment
Jand w’ but the taxes were not paid, and the
Nige :r: Slold, this action being brought to set
A ale,
thyy tl:; Z’" Hagarty, C.]J.0., and OSLER, [.A.
bein ct, 33 Vict., c. 40 (D.), was éntra vires,
With “Pmperly to be regarded as one dealing
g ; cankruptcy and insolvency,” or * banking,
Verg Orporation of banks.” That the lands
trugy e trefore properly vested in the Crown, as
LI ;and that the interest of the Crown, as
n, rsgee and trustee, could not be sold for
('887) of taxes, but was exempt under R.S.O.
: per,}:' 193,5. 7,55, I
7‘:“'“ SUR:TON. J.A.: That the Act was w/lra
“Rhyy aninterference with “ property and civil
Nain n,‘he Province,” and that the lands re-
N ev;r:‘_ the trustees subject to taxation.
Ly, if the Act was intra wvires, still the
\‘ﬂds ea‘;“g vested in the Crown in the place
; 2‘& thay, of the trustees, voluntarily selected by
a eh.‘)“flttrs of the bank, were not exempt
pe xht]on.
x&a v?fACLENNAN, J.A.: That the Act was
U tha s and the lands subject to taxation,
wang “Pf)n the evidence, the sale was fraudu-
“'c 2 Void as far as the interest of the Crown
Cerneq,

The judgment of the Queen’s Bench Division
was therefore affirmed, BURTON, J.A., dissent-
ing.

Bain, Q.C., and Kappele, for the appellants.

H. D. Gamble and H. L. Dunn for the re-
spondent.

J- R. Cartwright, Q.C., for the Attorney-
General for Ontario.

FROM Co. CT. HASTINGS.] [June 6.

ASHLEY v. BROWN.
Assignments and preferences—Creditor—Know-
ledge of insolvency—R.S.0.(1887), €. 124
One who has a right of action for tort, and
subsequently recovers judgment, is not a credi-
tor within the meaning of the Assignments and
Preferences Act, so as to be in 2 position to
attack a transaction entered into by the tort
feasor before the action was commer.ced.
Where a transaction is attacked under that
Act, knowledge by the transferee of the insol-
vency of the transferor must be shown.
Joknson v. Hape, 17 A.R., 10, adhered to.
Judgment of the County Court of Hastings
affirmed.
Moss, Q.C.,and Clute, Q.C., for the appellant.
Watson, Q.C.,and Redick, for the respondent.

e —

HIGH COURT OF JUSTICE.

Queen’s Bench Diviston.

D1v’i, Ct.] [June 27.

IN RE LONG POINT CO. 7. ANDERSON.
Game—Fere natura—Property of owner of
land in deer found thereon—29 & 30 Vict., c.
122—R.S.0., ¢. 221, S 10 Construction
of— Prohibition — Division Court— Undis-
puted facts—Error in Jaw—Misconstruction
of statutes.

The defendant killed upon his own land,
which adjoined that of the plaintiffs’, and was
unfenced, a deer, one of the progeny of certain
deer imported by the plaintiffs, and allowed to
run at large upon their land.

Held, that the deer was ferae naturae and,
having been shot by the defendant on his own
land, belonged to him.

Held, also, that neither the Act incorporating
the plaintiffs, 29 & 30, Vict,, ¢. 122, nor R.S.0.,
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c. 221, 5. 10, vested the absolute property in the
deer in the plaintiffs.

Prohibition was granted to a Division Court
where there were no facts in dispute, and the
Judge in the inferioy* Court applied a wrong rule
of law to the facts, and grounded his judgment
upon a misconstruction of the facts above re-
ferred to.

W. M. Douglas for plaintiffs.

C. E. Barker for defendant.

Div’l Ct.] (June 27.
PECK 7. AGRICULTURAL INs. Co.

Insurance— Fire—Unoccupied building--Special
condition— Reasonableness--Informationgiven
to agent of Insurance Co., but not in applica-
tion—Powers of agent—Evidence— Rejection
of
The defendants issued a policy of insurance

against fire, dated 23rd April, 1889, upon a house

of the plaintiff.

The application signed by the plaintiff stated
that the house was occupied as a residence by
the plaintiff’s son. A fire took place on the
14th November, 1889, at which date, and for
six months previously, the house had been un-
occupied. One of the special conditions in-
dorsed upon the policy was that if a building
became vacant or unoccupied, and so remained
for ten days, the entire policy should be void.
The plaintiff and his wife swore that when the
agent came to him and drew the application he
asked the plaintiff if there was anyone in the
house at the time, and the plaintiff told him that
his son was living there at the time, but was
going to leave in about two weeks, and asked
if that would make any difference, and was in-
formed by the agent that it would not. By a
clause in the application the plaintiff agreed
that no statement made or information given
by him prior to issuing the policy to any agent
of the defendants should be deemed to be made
to or binding upon the defendants unless re-
duced to writing and incorporated in the appli-
cation ; and on the margin of the application
there was a notice showing that the powers of
agents were limited to receiving proposals,
collecting premiums, and giving the consent of
the defendants to assignments of policies,

Held, that the special condition referred to
was not an unreasonable one. and that the agent
had no power to vary it ; and an action to re-
cover the amount of the loss was dismissed.

The plaintiff at the trial sought to 81"° gy
dence of certain transactions betwee® e
agent of the defendants and a brothef o-t '
plaintiff for the purpose of showing "%
plaintiff, having become aware of th.em,ﬁ‘édip
the application was made by him, was just™ (bt
believing that the defendants did not re82°
condition as to occupation as a material © ©

Held, that this evidence was pl’OPcr ;
jected. ”

Clute, Q.C., for plaintiff.

J. W. Kerr for defendants.

Practice. L

uﬂef’;’ ,

C. P. Divl Ct] (e
MCLEAN z. BRUCE. = ., &

Recetver— Residuary estate under will al{ o

examination of executor and reé‘l'd”m?’ s

—Account of debts and legactes unp® 'n a3

In answer to the defendant’s applicau?nt;{:ﬁ; :
receiver to receive the interest of the ?13‘ ~ |
residuary legatee under a will, of Vf’hl.c fled
also the surviving executor, the plaint! ate
affidavit in which he stated that th"j eslegac'
insufficient to pay the debts and spec'ﬁ,c 10 the
and that there would be no sum com!”
plaintiff as residuary legatee. miﬂ*”ﬁ g

Held, that the plaintiff upon cross-ex3 wheth;
upon his affidavit must swear as to
there were any and what debts and l€
paid. '

H. Cassels for plaintiff.

Hoyles, Q.C., for defendant.

C.P. Divl Ct]
L1
MACLEAN . THE BARBER & EV

R ofort
Discovery—Inspection of docum!"tf f
ery of statement of claim—Mert o

In an action to recover an amount ::/lcf“s 10
be due by the defendants upon 3% admitttd
contract after crediting an amount fan dants
be due by the plaintiff to the deefor ille
rent, and also to recover damages dcfenq“?;g
distress for rent, it appeared that the & aif o
had agreed to pay a certain sum ¢ na Jette’
for advertising, and had also Wr itte part of ”
the plaintiff agreeing that a certa"‘_smg, Tt“*
rent should be taken out in advert'® = e
letter purported to be in answe’

s CO',




e
“Bjchl:hby the plaintiff fhaking a proposal
A :hdefendants agreed to.
hf‘ own’ 1 at the plaintiff was entitled to have
h"i Ctter produced by the defendants for
g im ;'On before delivery of his statement
3 '%Derly.’ R order to enable him to frame it
' Tooe .
l't is':o‘;' Gilbert, 12 P.R., 114, distinguished.
i or".CCessar.y that an application by a
3 iy ific sta'tnspeptlon should be supported by
"hl ore ;melzt of merits, if from the mate-
\ ethe,. th the Court it can be determined
%;ls_ € claim 1s or is not based upon
Ifz'ls' /2745 for the plaintiff,
7 for defendants.

0 .
| "8
vic) [June 27.

g Cou,\ FuLron 2. Vironp.

agg, ”?frz"z/z'ng successful party of—*“ Good

’ gy » ule 1170—Reversing decision of
i\ Ee—Application of trial.

4 he

, d;'creﬁo:ui" can interfere with the trial Judge’s
, Riv'in an :ct?epl‘i\"ing a successful party of
iy, fecy On tf!ed by a jury, where he has
-, te « o0d COns:derfxtlons which do not con-
- A Cause” within the meaning of Rule

s e laives
3 luc%;:amnﬂﬁs principal claim, upon which he
defy ,a:as for wood cut and removed by
of th:; lT.he‘ trial judge ruled that the
an E am_tlﬁ' caysed unnecessary liti-
5 el _eP.rlved him of the costs of that
a measp amtiff and defendant had each
o esuly Urement made, and differed as to
”v,h‘."ement ¢ plaintiff refused to have a re-
Ty, Neh ¢ on and brought the action, the result
Wed that his measuremeut was cor-

ina:?;: Dlaintiff’_s re‘fusal was not mis-
Causﬁ fthc lltlga.non, and there was
e W or depriving him of costs.
ase.rt London Extension R. W.
" &t pp. 33-4, specially referred

%k“h .

o 9y 25 Provides that where an action is
A 2 thf‘- costs shall follow the event,
: h::use shgp]“"ation made at the trial for

M{e, thag WD, the Judge otherwise orders.

lop there must be substantially an

0]
n

t .
ing ¢} the trial, and if the trial Judge

€ application of counsel makes the

A ppointments to Office.
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order in presence of opposing counsel, he makes
it on application.

D. W, Saunders for the plaintiff,

Hoyles, Q.C., for the defendant.

Appointments to Office.

PROVINCE OF ONTARIO.

The Honorable Sir Thomas Galt, Knight,
Chief Justice of the Common Pleas, Ontario,
to be the Administrator of the Government of
the Province of Ontario during the absence on
leave of the Honorable Sir Alexander Camp-
bell, K.C.M.G., the Lieut.-Governor of the said
Province of Ontario.

LocaL JupGe ofF THE HIGH COURT OF

JusTICE.
District of Thunder Bay.

Frederick William [ohnston, of Goderich,
Junior Judge of the District Court of Thunder
Bay, to be Local Judge of the High Court of
Justice for Ontario. .

CouNTY COURT JUDGES.
Grey.

Duncan Morrison, of Owen Sound, Barrister,
to be Deputy Judge of the County Court of the
County of Grey.

Oxjford.

Henry Birkett Beard, of Woodstock, one of
Her Majesty’s Counsel, to be Deputy Judge of
the County Court of the County of Oxford, for
the period of four months, from Ist July, 1890.

Nova Scotia.

John P. Chipman, of Kentville, one of Her
Majesty’s Counsel, to be Judge of the County
Court of the several counties comprised in dis-
trict number four, in the Province of Nova

Scotia.
SHERIFF.

District of Thunder Bay.

Alexander William Thompson,of Port Arthur,
to be Sheriff in and for the District of Thunder
Bay, vice John Fitzgerald Clarke, deceased.

LocAL REGISTRAR.
 District of Tt hunder Bay.

James Meek, of Port Arthur, to be Local
Registrar of the High Court of Justice for
Ontario, Clerk of the District Court, and Regis-
trar of the Surrogate Court, in and for the Dis-
trict of Thunder Bay, vice Charles Kreissman,

resigned.
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COUNTY COURT CLERKS.

Honorable Alexander McLagan Ross, of
Goderich, to be Clerk of the County Court of

the County of York, wice Walter McKenzie,
deceased.

POLICE MAGISTRATE.
Leeds,
Reid Burritt Alguire, of Athens, to be Police
Magistrate for the Village of Athens, in the
County of Leeds, without salary.

REGISTRAR OF DEEDs.
Durham.
James Wellington McLaughlin, of Bowman-
ville, M.D., to be Registrar of Deeds in and for

the West Riding of the County of Durham, vice
Robert Armour, deceased.

Di1visioN CourT CLERK,
Ontario.

Joseph Edwin Gould, of Bolton, to be Clerk
of the Fourth Division Court of the County of
Ontario, vice Z. Hemphill, resigned

Peel.

David Pearcy, of Bolton, to be Clerk of the
Fourth Division Court of the County of Peel,
vice Samuel Jefferson, resigned.

ASSOCIATE CORONERS.
Brant.
Archibald J. Sinclair, of Paris, M.D,, to be

an Associate Coroner within and for the

County
of Brant.

Carleton.

Oliver Cromwell Edwards, of Ottawa, M.D.,

to be an Associate Coroner within and for the
County of Carleton.

District of Nipissing.
Robert Baxter Struthers, of Sudbury, M.D.,
to be an Associate Coroner within and for the
District of Nipissing.
Oxford,
John Mearns, of Woodstock, M.D.

Associate Coroner within and for the
Oxford.

, to be an
County of

York.
Carson Henry Britton, of East Toronto,

M.D., to be an Associate Coroner within and for
the said County of York, )

DivisioN CourTt BAILIFFs,
Algoma.
Jacob Stevenson, of Thessalon, to be Bailiff
of the Third Division Court of the District of
Algoma, vice W, 1. Miller, resigned.

Halton. o
Robert Lucas, of Oakville, to be Baili
Second Division Court of the County of
vice John Weir, resigned.  §
District of Thunder Bay. B qilf ¥
John Woodside, of Port Arthur, to b?st sict of =
of the First Division Court of the D! sig“’d' .
Thunder Bay, vice E.dward Donovan, ¥€

vits FO
COMMISSIONERS FOR TAKING AFFIDA ’
USE IN ONTARIO.

.

England. Eo§

Sydney Hampden Peddar, of Lond::,’akinﬂ
land, Solicitor, to be a Commissmnerf dom
Affidavits within and for the County ©
and not elsewhere, for use in the
Ontario.

United States. e gtate

Harris Buchanan, of Pittsburgh, in t:‘ or 135
of Pennsylvania, to be a Cx..rnmissml".etory ith*
ing Affidavits within and for the Terr! . tates
in which the Circuit Court of the Unit nia 1%
for the Western District of Pennsylv:e in th°
jurisdiction, and not elsewhere, for ©
Courts of Ontario.

Y.
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" SCHOOL—_HILARY TERM, 1890.

E
%AL EDUCATION COMMITTEE.
C OBIHARLES Moss, Q.C., Chairman.
ifau zZON, Q.C.  Z A. Lash, Q.C.
WMACKEKINS’ Q.C. J. H. Morris Q.C.
‘R, FRLCAN, Q.C. ]. H. FERGUSON, Q.C.
. “REDITH, Q.C. N. KINGSMILL, Q.C.

thig .
i&: a:;::)‘ce is designed to afford necessary
g ang to Students-at-Law and Articled
. sarq o th.OSe intending to become such, in

their course of study and examina-
ey cey are, however, also recommended

arefully in connection herewith the
Dy, Fthe 1y g hich came into f
%?Slh, 188 Society which came 1nto force
.,{,‘%‘Ve]y 9 and September 21st, 1889, re-
a2 COPies of which may be obtained

i SCretary of the Society, or from the

. ’%"!e : fthe Law School.

1‘" “’idl tudents-at-Law and Articled Clerks,
L8

Hg g‘u mg
SEPILoHRSE
Sl azcgs
o -

~ '®) =
vwc

13
hor the Rules, are required to attend the

o] during all the three. terms of the

800 The Judicial Dictionary, London

School Course, will pass all their examinations
in the School, and are governed by the School
Curriculum only. Those who are entirely
exempt from attendance in the School will pass
all their examinations under the existing Cur-
riculum of The Law Society Examinations as
heretofore. Those who are required to attend
the School during one term or two terms only
will pass the School Examination for such term
or terms, and their other Examination or Exam-
inations at the usual Law Society Examinations

. under the existing Curriculum.

Provision will be made for Law Society
Examinations under the existing Curriculum as
formerly for those students and clerks who are
wholly or partially exempt from attendance in
the Law School.

Each Curriculum is therefore published here-
in accompanied by those directions which ap-
pear to be most necessary for the guidance of
the student.

CURRICULUM OF THE LAaw SCHOOL, OSGOODE
HaLrL, TORONTO.

Principal, W. A. REEVE, Q.C.

E. D. ARMOUR, Q'CI'.L B. Q.C
. |A. H. MaRrsH, B.A. .B. Q.C.
Lecturers. ‘lR. E. KINGSFORD, M.A. LL.B.

P. H. DRAYTON.

The School is established by the Law Society
of Upper Canada, under the provisions of rules
passed by the Society with the assent of the
Visitors.

Its purpose is to promote legal education by
affording instruction in law and legal subjects
10 all Students entering the Law Society.

The course in the School is a three years’
course. The term commences on the fourth
Monday in September and closes on the first
Monday in May ; with a vacation commencing
on the Saturday before Christmas and ending on
the Saturday after New Year's Day.

Students before entering the School must
have been admitted upon the books of the Law
Society as Students-at-Law or Articled Clerks.
The steps required to procure such admission
are provided for by *he rules of the Society,
numbers 126 to 141 inclusive.

The School term, if duly attended by a
Student-at-Law or Articled Clerk is allowed as
part of the term of attendance in a Barrister’s
chambers or service under articles.

The Law School examinations at the close of
the School term, which inciude the work of the
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first and second years of the School course re- | entitled to present himself for his ﬂ“i Mar
spectively, constitute the First and Second | ination at the close of such term amb‘rs
Intermediate Examinations respectively, which

by the rules of the Law Society, each student
and articled clerk is required to pass during his
course ; and the School examination which in-
cludes the work of the third year of the School
course, constitutes the examination for Call to
the Bar, and admission as a Solicitor.

Honors, Scholarships, and Medals are award-
ed in connection with these examinations.
Three Scholarghips, one of $100, one of $60,
and one of $40, are offered for competition in
connection with each of the first and second
year’s examinations, and one gold medal, one
silver medal, and one bronze medal in connec-
tion with the third year's examination, as pro-
vided by rules 196 to 205, both inclusive.

The following Students-at-Law and Articled
Clerks are exempt from attendance at the
School.

1. All Students-at-Law and Articled Clerks
attending in a Barrister’s chambers or serving
under articles elsewhere than in Toronto, and
who were admitted prior to Hilary Term, 1889.

2. All graduates who on the 25th day of June,
1889, had entered upon the second year of their
course as Students-at-Law or Articled Clerks.

3. All non-graduates who at that date had
entered upon the fourtZ year of their course as
Students-at-Law or Articled Clerks.

In regard to all other Students-at-Law and
Articled Clerks, attendance at the School for
one or more terms is compulsory as provided
by the Rules numbers 155 to 166 inclusive.

Any Student-at-T.aw or Articled Clerk may
attend any term in the School upon payment of
the prescribed fees.

Students and clerks who are exempt, either
in whole or in part, from attendance at The
Law School, may elect to attend the School,
and to pass the School examinations, in lieu of
those under the existing Law Society Curri-
culum. Such election shall be in writing, and,
after making it, the Student or Clerk will be
bound to attend the lectures, and pass the
School examination as 1if originally required by
the rules to do so.

A Student or Clerk who is required to attend
the School during one term only, will attend
during that term which ends in the last year of
his period of attendance in a Barrister's Cham-
bers or Service under Articles, and will be

although his period of attendance in ChexP. ed- ‘
gr Service under Articles may not Pave o0 att?® E |
In like manner those who are requ"’ed_t at“‘“d .
during two terms, or three terms, WIlast
during those terms which end in the neir per
or the last three years respectively of t 0
iod of attendance, or Service, as the ¢
be. - id clerk

Every Student-at-Law and Article 5 must
before being allowed to attend the SChfot 5S¢
present to the Principal a certificate ©  he i
retary of the Law Society shewing th? 0 the
been duly admitted upon the DOOksri edfe
Society, and that he has paid the presc
for the term.. s 1€

The Course during each term embr"‘;e 1o
tures, recitations, discussions, a'ﬂd' ot o 00t
methods of instruction, and the holdmgprm ip?
courts under the supervision of the
and Lecturers.

During his attendance in the rag
Student is recommended and enco! b anc®
devote the time not occupied if‘ att:’;r oot
upon lectures, recitations, discussions ne o0k
courts, in the reading and study of 'tth in the
and subjects prescribed for or dealt W™ g fa;
course upon which he is in attendancei' wit
as practicable, Students will be prov o5t 4
room and the use of books for this purful’es 2

The subjects and text-books folj lec fouo“'
examinations are those set forth in !
ing Curriculum :

the
schooh T

FIRST YEAR.

Contracts.

Smith on Contracts.
Anson on Contracts.

Real Property.

Lol
. ed'ﬂo
Williams on Real Property, Leith's

Common Law.

Broom’s Common Law.

d¥
{ an
Kerr's Student’s Blackstone, books

Egquity. ]
Snell’s Principles of Equity: 3
Statute Law. {0 63{’: ]
Such Acts and parts of Acts relatin ibed b
of the above subjects as shall be pres
the Principal.



\

SECOND YEAR.

X Criminal Law.
erris Student’s Blackstone, Book 4.
arrig’s Principles of Criminal Law.
X Real Property.
:;:;)s Stl:ldcfnt’s Blackstone, Book 2.
Eane"&‘ Sntnth.’s Blackstone. .
s Principles of Conveyancing.

Personal Property.
Williams on Personal Property.

Contracts and Torts.
B Leake on Contracts.
'8elow on Torts—English Edition.
Equity.
H.oa Smith’s Principles of Equity.
Evidence.
Powell on Evidence.

Aag;
_dla” Constitutional History and Law.
topy TiMop

Practice and Procedure.

1

Statute Law.

THIRD YEAR.

Contracts.
Leake on Contracts.

b Real Property.

art on Vendors and Purchasers.
awkins on Wills.
™Mour on Titles.
. Criminal Law.

Arris’s Principles of Criminal Law.
"iminal Statutes of Canada.

Eguity.
Lewin on Trusts.

P Torts.

®llock on Torts.
Mith on N egligence, 2nd edition.

Evidence.
Best on Evidence.

1% Law Society of

of oS Manual of the Constitutional His-
Canada anada. (O’Sullivan’s Government in

tat
N ::.es’ Rules, and Orders relating to the
f the 100, pleading, practice, and procedure
Courts,

Sy
ib%hsAC.ts and parts of Acts relating to the
P'illci;>;3l)"e(:ts as shall be prescribed by the
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Upper Canada.

Comumnercial Laz.
Benjamin on Sales.
Smith’s Mercantile Law.
Chalmers on Bills.

Private International Lazo.
Westlake’s Private International Law.

Construction and Operation of Statules.

Hardcastle’s Construction and Efiectof Statu-
tory Law,
Canadian Constitutional Law.
British North AmericaAct and casesthereunder.

Practice and Procedure.

Statutes, Rules, and Orders relating to the
jurisdiction, pleading, practice, and procedure
of the Courts.

Statute Law.

Such Acts and parts of Acts relating to each
of the above subjects as shall be prescribed by
the Principal.

During the School term of 1890-91, the hours
of lectures will be g a.m., 3.30 p.m., and 4.30 p.
m., each lecture occupying one hour, and two lec-
tures being delivered at each of the above
hours.

Friday of each week will be devoted exclu-
sively to Moot Courts. Two of these Courts
will be held every Friday at 3.30 p.m., one for
the Second year Students, and the other for the
Third year Students. The First year Students
will be required to attend, and may be allowed
to take part in one or other of these Moot
Courts.

Printed programmes showing the dates and
hours of all the lectures throughout the term,
will be furnished to the Students at the com-
mencement of the term.

GENERAL PROVISIONS.

The term lecture where used alone is in-
tended to include discussions, recitations by,
and oral examinations of, students from day tf’
day, which exercises are designed to be promi-
nent features of the mode of instruction. .

The statutes prescribed will be include.d in
and dealt with by the lectures on those subjects
which they affect respectively.

The Moot Courts will be presided over by
the Principal or the Lecturer whose series of
lectures is in progress at the time in the year
for which the Moot Court is held. The caseto

be argued will be stated by the Principal or
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Lecturer who is to preside, and shall be upon
the subject of his lectures then in progress, and
two students on each side of the case will be
appointed by him to argue it, of which notice
will be given at least one week before the argu-
ment. The decision of the Chairman will be
pronounced at the next Moot Court, if not given
at the close of the argument.

At each lecture and Moot Court the roll will
be called and the attendance of students noted,
of which a record will be faithfully kept.

At the close of each term the Principal will
certify to the Legal Education Committee the
names of those students who appear by the
record to have duly attended the lectures of
that term. No student will be certified as hav-
ing duly attended the lectures unless he has
attended at least five-sixths of the aggregate
number of lectures, and at least four-fifths of
the number of lectures of each series during the
-term, and pertaining to his year. If any student
who has failed to attend the required number of
lectures satisfies the Principal that such failure
has been due to illness or other good cause, the
Principal will make a special report upon the
matter to the Legal Education Committee.
For the purpose of this provision the word
“lectures” shall be taken to include Moot
Courts.

Examinations will be held immediately after
the close of the term upon the subjects and text
books embraced in the Curriculum for that
term. )

The percentage of marks which must be
obtained in order to pass any of such examina-
tions is 55 per cent. of the aggregate number of
marks obtainable, and 29 per cent. of the marks
obtainable on each paper.

Examinations will also take place in the week
commencing with the first Monday in Septem-
ber for students who were not entitled to present
themselves for the earlier examination, or who

having presented themselves thereat, failed in
whole or in part.

Students whose attendance at lectures has
been allowed as sufficient, and who have failed
at the May examinations, may present them-
selves at the September examinations at their
own option, either in all the subjects, or in
those subjects only in which they failed to
obtain 55 per cent. of the marks obtainable in
such subjects. Students desiring' to present
themselves at the September examinations

rior b
‘the Law Society, at least two weeks PT,

of
. L cretaty
must gjve notice in writing to the S€ t0

he!

the time fixed for such examinations: :’ hef
intention to present themselves, stating all the
they intend to present themselves 7 faile
subjects, or in those only in which they_
to obtain 55 per cent. of the marks ©
mentioning the names of such subjects: cours®

Students are required to complete theterm in
and pass the examination in the ﬁrStre ei
which they are required to attend be;'ot next
permitted to enter upon the course ©
term. C equired
Upon passing all the examinations Law of
of him in the School, a Student-at- equire‘
Articled Clerk having observed the Lspeds’
ments of the Society’s Rules in other ¥ 2 of
becomes entitled to be called to t?‘zo ¢ a0y
admitted to practise as a Solicitor Wit
further examination. of the

The fee for attendance for each Térn‘;dvan"’c
Course is the sum of $10, payable I
to the Secretary. : ed € hef

Further information can be oPta}na hos®
personally or by mail from the Prmc'p[a’rio.
office is at Osgoode Hall, Toronto, On

ers ©
LITTELL’S LiviNG AGE—-The r:luﬂ;lt’ co”
The Living Age for August 23rd an f Mf!ﬁ !
tain The Origin of Alphabets, rad®
Western China: [ts Products anhe pird®
Quarterly; The Shetland Isles 'n\ioice l'r"mf R
nesting Season, Confemporary s A Cession 0 ¥
a Harem, Nineteenth Century ; ‘The. . wlp
Heligoland, Scottisk; Comedy 1 am
Sickrg)ess and in Health,” and The ?e,, aod
Blackwood; Christmas-tide at Tang” Ba’
Watteau: His Life and Work, TemfirS, Ma[d
Chapters from some Unwritten Meﬂ;’c ea 8
millan,; Rural Reminiscences, and ! rio oul®
Seaside, Cornkill ; A Manual for Inte Bnd’e’
and The “Smart” Way of Shakiof . zbe
Spectator ; Tarantulas, Safurday Re gci"t

Oxford Summer Meeting, Sﬂ’af”;it inS‘;;
Culture in Holland, Chambers five oV
ments of “ Marcia,” and “ An Attrd¢ »
Person,” and poetry. a8

eP

For fifty-two numbers of sixty-four laria\') tb;
each (or more than 3,300 Pages-lae for 5""50
subscription price ($8) is low ; Wh! one £ d;’
the publishers offer to send any s with 7
American $4 monthlies or weeklie
Living Age for a year, both postpai®:
Co., Boston, are the publishers.
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