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DIVISION COURTS.

OFFICERS AND SUITORS.

A Word to New and Old Subscribers.

In consequence of the accession of new subscri-
bers to the Law Journal, it seems necessary to
-viterate the object and scope of this division of the
.iditorial department. Under the above heading
there is set down from time to time matters having
reference to Clerks and Bailiffs—also, information
for persons suing and being sued in the Division
Courts, with a view of making the Law Jourral
practically uscful to all.

The officers of these Courts have varied and
responsible duties to perform—duties growing in
importance yearly : they are often so situated that
it is impossible for them to procure advice on an
emergency, and consequently they are usually com-
pelled to act on their own unaided judgments.

To assist that important and numerous body has
been our constant aim from the first, and the many
testimonies we have received assure us these labors
have been appreciated.

Our continued and best eflorts will be still at the
disposal of our friends.

While on the subject we have to express our
regret that comparatively few decided cases have
been forwarded to us from the Division Courts,
(from some counties we have received none at all)
and that officers having large Courts and large
experience have given little aid to render this
department more extensively useful, which they
might do by a regular correspondence. We would
again urge upon officers to forward to us every
decision of importance in their Courts which has
been committed to writing—and from those who
are capable of preparing them, notes of important
viva voce decisions of the Judges. From all we
should be glad to receive communications, which
shall be answered by ourselves or placed in the
Journal to be answered by officers of experience.

In all these particulars officers should take some
trouble to add to the usefulness of columns devoted
entircly to them. We would also say that some
additional exertion on their part to promote the
circulation of the Journal, is due to us. Officers
who have not yet taken the Journal we must sup-
pose are carcless about informing themselves ; for
now at least, and we speak with knowledge, they
can all afford to take the Journal.

With regard to suitors we can only repeat that if
they wish to use the Law Courts with advantage,
they must in some way inform themselves, or they
will stand a chance of suflering in pocket. Many
raisc a cry against the Law and its ministers when
they ha;;e only themsclves to blame. The ZLaw

Journal has already saved the public much in time
and money by .affording them plain information
respecting their rights, and how they are best
secured.

In fine, we would remark that in this department,
as heretofore, all technicality will be avoided, so
far as is poasible, and plain familiar language will
be employed. Thoroughly acquainted with the
class for whom we write, and occasionally in direct
conncction with them, we shall speak in the way
our experience suggests, as being most likely to
assist, and to save time and money to officers and
suitors. '

The addition to the editorial staff +7ill in no way
affect this department. The writer will continue,
as heretofore, to “cater” for Division Court sup-
porters, and the past must be his guarantee for the
tutare.

CLERKS.
Court Books and Contingent Expenscs,

In the June number we offered some remarks
respecting the protection of Court books and Court
papers in the offices of the Division Court Clerks
in Upper Canada. We then asked for information
from officers, which up to this time has not heen
responded to. We must have data, reliable data,
to strengthen our position, and we have appealed
to those who ought on cvery accourt to furnish it.
QOur present intention is to wait till Septemnber
before we return to the subject, and we trust in the
mean time to have abundant material laid before us.

We have now to speak of what concerns Clerks
dircetly, and incidentally the suitors of the Counts,
In every Court a number of books are required to
be kept according to a given form—namely, a Pro-
cedure book, Cash book, Fee Fund book, and other
books necessary to correctness and safety in the
business of the Court. These books, are very ex-
pensive, particularly the Procedure book, requiring
to be in part printed and strongly bound in order to
prescrve it, containing as it does the whole history
of every case entered in the Court, and constituting
the sole record of its judgments. The Fee Fund
book is the only book provided by the Government.
We are not aware whether any application has
been made to the Inspector-General’s department,
in order to ascertain whether the payments for
other books would be allowed for as disbursements
on account of the Court; but if there be any disere-
tion, we certainly think they ought to be paid for.

Now Clerks are paid by fees for services rendered,
but they receive nothing from suitors to compensate
them for these books, and as they are not the pro-
perty of the Clerks they should certainly be provided
for them cither by fces from suitors or by the Gov-
crnment—we think by the latter.  Our present
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objcct is to clicit information on this point, so as at
an carly day to resime and thoroughly discuss the
subject. We are impressed with the belief that it
is a great hardship, nay more, that it is positively
unjust to compel Clerks to pay for public books—
books which, if thcy resigned or were removed,
they dare not take away with them—out of their
privatc means; and their position is anomalous,
for no other officers in the public service, that we
are aware of, are subject to this tax.

We wish to hear from Clerks on this as well as
on the subjcct before referred to.

BAILIFFS.

In the previous number we published reports of
certain meetings of the Division Court Bailiffs, at
which resolutions were adopted tonching their pre-
scnt inadequate remuneration. ' We purpose now
examining the tariff settled as just in the views of
the officers wito assembled at IHamilton :—

¢ 1st. Thatthe sum of 6. per mile beallowed forall services
of process 1ssued ont of the ofiice of the Diyisior Court.”

We agree to this, and think the charge only rea-
sonable. It is urged that there should be a marked
distinction between the costs in the Inferior Courts
and in the Superior. Our answer is, there should
not be in the matter of mileage, which involyes the
same amount of labour, the samc outlay for per-
sonal expenses, the same wear and tear of horse,
&c., whether the amount in question be great or
small. It must be remembered that a bailiff may
have to go once or twice to a defendant’s house
without being able to find him, and in many cases
does so, for which he can charge nothing—the
mileage being claimable only on service made.
The same principle that would apply to the Count 7
Courts as compared to the Courts of Queen’s Bencn
and Common Pleas would apply to the Division
Conrts. And what do we find in reference to
County Conrts? By an act of last session the
Judges were authorized to frame a table of fees for
the County Courts officers, and what was done?
Why, the fees to the sheriff for mileage on service of
Process, §c., in the County Courts, 2t was delermined
and ordered should be the same as in the Supcrior
Courts.

The principle was a sound one and capable of
general application,

In scttling this table of fees the Judges associated
with them Judge Gowan, (Co. Simcoe) and had
thus the assistance of a gentleman practically ac-
quainted with the subjeet in hand in all its details.
We regard the recognition by the Judges of the
sherifls’ right to the same fees in County and Supe-
rior Courts as conclusive evidence of the justice
of the bailifls’ claim for the inercase on mileage
asked for.

« dly. That the sumn requiring personal servico be extend-
ed to £10.

We agrec that there should be an alteration as
to strict personal services, and would even go
beyond £10, but it would not be taking the right
ground to urge it on account of Bailiffs. It ia
required for the protection of the creditor. Tho
point, however, is one of general procedure, and
in that view we purpose taking it up, and on broad
grounds arc prepared to sustain the proposition.

4 3rdly. That 1s. bo allowed for all summonses requiring
personal servico on tho dofendant, and 9d. for non-personal.?

Not topo much, in our judgment, but it should
cover the following:

The 4th item for attendance to swear to service.

The 5th ltiem, 2s. 6d., for enforcing exccutions
under £10, and 5s. for all over that sum is a fair
charge.

«6thly. That tho baililf be allowed mileage on all writs,
whether money mado or not.””

We decidedly object to this charge. There are
cases certainly of hardship where it might fairly
enough be alﬁl)wcd, but to cstablish the right to
it would, if it did not dircctly lead to abuse and
fraud, at least give rise to suspicions injurious
to officers, and be as it were a premium for a la
and inefficient discharge of duty. While we wig
to advocate the just claims of bailiffs, our position
requires us to opposc any objectionable claim.
This is onc we strongly opposc as fraught with
cvil. It would be a perfect bugbear to creditors
requiring to use these Courts.

«Tthly. That tho sum of 3d. bo allowed for every casa
called in open Court.”

A similar feo is allowed in the English County
Courts; but on the whole we prefer the 7th resolu-
tion of the bailifls of the county of Brant, that 20s.
be allowed to the bailiff for his servives on the
Court day. It is inconvenicnt multiplying a num-
ber of small charges, giving ncedless trouble alike
to clerk and bailiff; besides the service performed
is a general one, and should be paid out of the
general fee fund. ‘

«8thly. That 5 per cent be allowed on all monies collected
under Execution.” . '

There can be no possible objection to this charge,
it is fair and reasonable—no niore indeed than is
paid to an ordinary dcbt collector, who incurs no
responsibility, whereas the bailiff is under bonds
for the efficient discharge of his duties, and is held
strictly accountable for all ertors and omissions.
What we said under the first head would apply in
most particulars to this head also.

< Sthly. That a proper remuneration be allowed where the

bailift has to remove praperty seized under exccution or attach-
ment.”
Such an allowance is necessary—without it the

disburscments might eat up all the bailifi’s fees.
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It should be the sume as in the ease of sherifl’s
“nceessary disbursements in case of removal of
property” seized, &ec.

¢« 10thly. That for adventising cach sale the bailifl be alfowed
the sun ot 2. 64.

The officer is required to draw and put up notices
of sule in the three most conspicnous places in the
téwnship, and the charge for it appears moderate.

The language in the proposed table requires
some emendation. It may be open to question as
it stands in respect to some of the items ; and there
i an incorrectness in terms which should be looked
to before it is finally submitted for action.

‘The question, and the main question is, are
bailifl’s properly remunerated for their labour and
responsi{:ilily ? With a knowledge of their duties,
and consequently being able to speak positively,
we say they are not.  The office is a most respon-
sible one, requiring intelligence, cducation, and
great personal activity, To sccure men of this
starhp, you must hold out the inducement of a rea-
sonable reward. The old tariff was fixed when a
labourer’s wages was from 2s.6d. to 3s.9d. per
day: now it is about double that rate, and the
necessaries of life have also nearly doubled in
value. The price of a good horse was formerly
about £15: now the same description of animal
would cost from £30 to £35; and a horse, after
being two years worked by a bailifl' in full business,
is only fit to hotble round a farm.

The Division Courts are growing in importance
every year, and bailiffs are the very bone and sinew
of their efficiency ; with a half-paid sct of bailifls
the business will be carelessly and incfliciently
performed ; pay themn fairly and you hold out the
inducements of a permament paying office, and
thereby wecure to the public men whose interest it
is to serve them well,

.The ¢Manual on tho Dutics of Bailiffs in the Division
Courts,” is neceasarily crowded out this time to make room
for the foregoing.

U. G. REPORTS.
GENERAL AND MUNICIPAL LAW.

{Reporied by C, Rodimson, Esq., Larrister-at-Lac.)
(Hidary Term, 20 Vic.)

Geonge MonerLy v. TionMas Baixes asNp Tioxas SstorTis.

Promise to pay in considerati ford 10 ov duscharge of thind pons ¢ yprPreof
of forbearance or discharge—Forbearance 0 excreise @ doubiful vight=—ZSlow fur
a pood conuderalin.

15Q. 1. R, 235.)

C. had contracted with defendants to carry their Jumber
from Collingwood to Chicago, aud had chastered the plaintifi’s
veszcl for that purpose. C. being indebted to the plaintiff,
ﬁu'c him two onlers on defendants amounting to £211 10s. Gd.

efendants did not accept the viders formally when piesented,

LAW JOURNAL.

but retained them and ouve the plaintil & written anthority to
draw on them atten days ou the retun of the vessel to Col-
lingwood,  ‘The plauntin drew wecordingly, but defendants
then told him that C. had been over-pad {)y them, and they
refused tu aceopt. 1t was shown that the pluntul had threat-
ened to detain the luntber on its arrival wt Chicago if his claim
wits net paid, and was toid Ly defendauts that t would be
satisPed ont of the moneys coming {o C. on the retury of tho
vessel,,

Meld, that the plaintiff was entitled to recover from defen-
daunts, for thit the evidenco sutheiently showed a discharee of
C. by the plaintifl, or & giving tiime to lun until ten days attor
the return of the schooner, either of which would furm a good
consideration for defendants’ pronise.

Queere, wheilier plaintitl®s forbearing to detain defendants?
lumnber as ho had threatened would have been a sufficient
consideration, it being unkuown to the parties whether tho
law at Chicago would allow him such right, though our jaw
clearly would not.

Bais v. GoobgruaM 21 at,
{16Q. B.R. 33,)
Whero flour is gnaganteed to inspect of a particular grade,
such as “No. 1, Supertive,’ it must inspect sweet of that grade.
If it inspects as of the grade contracted for, but sour, the guar-
anteo is broken.

Hewitr v. Corperr, SuERIFF,

Aspgnment—Construction r“—~Lcturn to Fi. Fa.
(15Q.B R.29.)

By an assignment of all the assignor’s ¢stock in trade,
gowls, wares, merchandise, groceries, household furniture, and
moveable personal propenty in, upon, or belonging to Ins store,
dwelling, warchouse, whatf and tenements in Ontario street,
in the ety of Kingston, or clsewhere (xuve aud except and
excluding the goods and chattels of the said J. F.,*’ the
agsigmor, %in the possession, control, or charge of David
McWhirter, of Adolphustown only), and also all his stock in
the Kingsten Marine Railway Company,”

Zcld, that shares in the Bay of Quinte Steamboat Company
would not pass.

_ The Sheriff having, however, sold such shares vrider excen:,
tion and reccived the money, could not return nulla bona, on

the ground that they wero not properly ealezble under the
writ.

Watrker axp Tur Musicirarity or Bunrorp.

Survey—13 Vic,, cap. 81. sec. 3118 Vic., eap 83, sec. S—~Levying rate,

The statute 12 Vic., cap. 35, #cc. 3l. provides for 0 survey of conression limes
b aang anaule, ot application to the Governor Iy the mumcipzd councl, winch
apphitaniei need not be ag the 1cquest of the Wadiolders, "‘hc 18ih Vic. cap.
83, rcc. B, provides for tunhing wsursey, aml plaang monunients o seard the
JSront and rear angles of lots, on apphcation 10 the Governor by the mumc-
pality, wade ot the reguest of ouc=lullthe ¢ t Bndhiolders 1o be aftected,

An appheation was wade under the frag act, without sny roquest of the land-
halders, to mark out concession knes, amd undet i the survey provided for i
the sccond act was afterwards tade, to defite the Lotavdares of fots : Jedd, that
such survey was illegul,

The rate 1o pay for o suriey. wnade under these acts. nust be levied not upon
the nsresscd value of the Land, Lut i proportion to the quantty held Ly the
1cepective proprieturs,

(15Q.B. R. 82)

J. Dugean moved Jast term to quash by-Jaw No. 61 of the
township of Burford, passed on the 13th Sept., 1856,

1st. Because the inbabitants of the 13th and 141h concessions
of Burford made no application to the municipality, such as
the statute 1S Vie., cap. 83, sec. 8, required in such’a case.

2nd. Because no application was made by the muuicipality

to the govermnent accotding 1 the stutute, as stated i thy
by-law.
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3rd. Because monuments have not been placed at the front
and war angles of the lots in two concessions, as stated in the
by-law.

Ah. Beeause the sums levied to pay the expenses werg not
raised according to the statnte : that 1s, not on the proprietors
of land in proportion to their respective quantitics of lund in
the two concessions, but on the assessed valuo of the land,
thereby subjecting the persons assessud 10 a rate on the value
o}' their buildings and 1mprovements, and not on theie land
alono.

Tho by-law recited that there had been disputes abont the
boundaries of the 13th and 14th concessions of Burford; that
with a view to settle them the municipal council had applied
to the government, under the statutes 12 Vic., cap. 35, sec. 31,
and 18 Vic., cap. 83, to have a survey made, and monuments
laced and marked: that the survey had been made, and
undarics established : that the municipal council had caused
an estimate to be made of the expense incurred, 1n order that
the samo might be Jevied on the proprictors in propurtion to
the quantity of land held by them respectively in the said con-
cessions, and had ascertained it to amount to £62 10s,; and
then thy by-law enacted, that there should be raised, levied,
&e., ¢ from the [mrpn'clor: of lund in the said 13th and 14th
concessions of Burford, in proportion to the quantity of land
held by them in the said concessions, in the same manner as
any sum required for any other purpose authorised by law ma
be levied, such a rate or sum of moncy (in addition to all other
taxes ruted on said property for the current year) as in the
whole shall be equal to and defray the expense of such sur-
vey, and the establishment of such boundaries, amounting as
atoresaid to £62 10s.”  And in the next clause it was enacted
that the £62 10s. should be raiscd by means of a special
rate of three-sevenths of a penny in the pound onthe assessed
gahflc c;f the lands in the said 13th and 14th concessions of
urford.

It was sworn in affidavits filed by the applicant, wbn owned
Jand in the 13th concessim of Burford, that this by-law was
then iu full force and vurepealed; that he was informed by
the township clerk that there was no record in the minutes of
any applicativn having been made to the Govemor-General
by the municipal council, as recited in the by-law: that in
November, 1856, ho searched for the monuments and boun-
daries which the by-law stated to have been planted, “and
could find no such monuments,*® and from information he had
received from other persons in a position to know, he believed
that noue such had ever yet been planted. In answer aflida-
vits were filed, showing that the municipal council did pass a
sesolution on the 9th of Octuber, 1852, for petitioning the Gov-
eror-General to “appoint Mr. William Wonham to survey
the 13th and 14th concession lines, as also the West Town
linc: that Wonkam was in consequence duly appointed to
make the survey, and finished it in December, 1855, an
reported the same to the municipal council and to the commis-
sioner of crown lands on the 21st of January, 1856; and that
in Apul, 1856, the commissioner of crown lands certified to
the municipal council that the survey had been examined and
found satistactory, and made an order that the expenses should
be paid.

'l!l)nere were also affidavits of two s who assisted in
the survey, and who swore that the survey was made and the
monuments planted under the direction of Mr. Wonham.

M. C. Cameron showed cause.
The statutes referred 10 are noticed in the judgment.

Rogixsox, C. J., delivered the judgment of the court.

It is explained that there was a misapprchension, which Jed
to the statement that-no application had been made by the
council to the Governor-General.  But 1t does appear that the
application which they did nake was not preceded by any
application from the inhabitaats, which it need not have been
it 1t is 10 be looked upon as an application made under 12 Vie,

LAW JOURNAL.

d |monuments; and if so, then the by-law authoris

cap. 35, sec. 31, but which does recm to be necessary in regard
to applications made under 18 Vic,, cap. 83, sec. 8.

But what appeats rather strango is, that this application was
made in 1852, long before that act was passed, and required
only the concession lines to be surveyed and iarked as pro-
vided for by 12 Vic., cap. 35: but under it a survey has heen
made since the passmg of 18 Vie., cap. 83, amd inonunents
planted (if any were) to mark the boundaries of lots; as if it
were upon an agvphc:mon made under that act, und not under
12 Vic., cap. 35, that tho work was done.

We do not think this by-law can be sustained : for, first,
tho by-law recites, that an application was nade under the
statutes 12 Vie,, cap. 35, and I8 Vie., cap. 83, to have the
concer sions surveyed, and monuments placed according to
the acts. . .

Now the municipal council made only one nm;)limuon,
which was in October, 1852, and that could not poasibly have
been made under the authority of 18 Vie. (1855.) So far as
regards the placing monuments to mark the angles of lots in
these concessions, the appheation did not ask finr it, and could
not legally have done so, at least not so as to make the pro-
prietors liable for the expense if the lots have been marked by
monuments, which we infer from the by-law.

And if the application could have bren made under 18
Vie., it would cﬂzarl have required, by the terms of that

Y | act, to be preceded by a request from one half the resident

fandholders.

In fact an application legally made to the government for
one purpose, and under one of the statutes, has been impro-
perly made use of and acted upon, as if it had been made for
anothcr purpose and at a later time, under another statute.

It is only the later statute which could have authorised it at
all, and the provisions of that act have not been followed and
could not have been, because then (in October, 1852) thero
was no such act.

2nd. There can be no doubt that under cither act it is onl
sfone or other durable monumonts that should be plant
We need not act upon that ground, however, as the other

round is clear; but it is true that while the applicant swears
ﬁo can find no monuments, it is only stated in answer tha
monuments were placed, without saying of what kind. This
is unsatisfactory.

3rd. Then as to the levying the rate: the 31st section of 12
Vic., cap. 35, requires that the survey shall be cetlified by the
Commissioner of Crown Lands; but the commissioner has
only certified to such a survey as the resolution called for, viz.,
surveying and marking the conccssion lines, not the marking
the front angles of lots; and the by-law speaks of a survey
made under both the acts, which, if it means anything, must
mean that the angles of the lots were marked by permanent
money to
be raised for paying the expense of that operation, Whether
the lots were 1n fact marked by boundaries is no where stated.
1n that respect the case is obscure. 1 only infer it from the
recital in the by-law of the statute of 18 Vic., cap. 83.

The objection mainly relied apon against the manner of
levying the rate is, that it makes the proprictors liable, not in
respect of the quantity ot land owned by them in either of the
concessions, bat according to the assessed value of such land,
which would include buildings.

The council answer that they have followed the statute, and
so they have literally (that is, the 12 Vic., cap. 35, scc. 31) in
one respect and to a certain extent, in providing ¢ that the
amount shai} be levied on the proprietors in proportion to the
quantity of land held by them respectively in the said conces-
sions, and in the same manner as any sum ree((;’mted for any
other purposes authorised by law may be levied.”” But they
provide in another clauso for levying a rate of three-sevenths
of a penny in the pound upon the assessed value of the land
in the suid 13tA and 14th concessions.
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The 30th and 31at clauses seem rathot inconsistent as regards
this point, unless we take “in the same manner” in the 30th
clause, to mean only as to the process of collecting, and not
the principle of imposing .he rute; and I think we nust so
interpret it to avoid the repugnancy,

And at any rate the strtute clearly says that the sum to be
levied on the proprietors is to be in proportion to the quantity
of land held by lrlem respectively, and this is departed from
in the manner of levying this rate,

It is sworn that part of this concession forms a villuge, in
which valuable houses are built on sinall lots, and the effiet
of a rato on the assessed ralue of the land, if it mciudes build-
inus, as I suppose it must, would be tv make the proprietor of
one-fourth of an acre with a hiouse on it to pay more perhaps
than the owner of 100 acres. It that would be fair, still it is
not making them contribute according tu their respective
quantities of land.

Wo see difficulties in the way of such an assessment as the
statute scems to require, but we cannat help that. N

We are of opinion that tho rule for quashing the by-law

must be made absolute, with costs.
Rule absolute.

IN RE TreRNAN AND Tite MuniciPALITY OF NEPEAN.
School trugtees—Cogs of defenrs—~Rare—Separte srhodls,
A rate may he levied to reimburse achool trustees for the costs of defendug a
growndless action brought agninst thent,
Where such charge wns incurred before the establishment of & sepamtc Roman
Catholic schouls Held, that the supporters of 1hat schivul were not exept

from the rate, (156 Q. B. R. 87.)

Fellowes, Q. C., obtained a rule on the Municipality of
Nepean to show cause why their by-law No. 74, pussed on the
23rd of October, should not be quashed.

First— Becauso the assessment, or amount directed by it to
be luvied, is not legal, not being authorsed by any statute,

Second —Because pat, viz., £45, of the amount authorised
to be levied, is for paying certain costs of defence of an action
brought by one Aun Tiernan against the trustecs of common
school section No. 13, in which the defence failed ; and it is
not shown by the by-law that the school trustees cadeavoured
to obtain the amount from Ann Tiernan.

Third—Because this £45 was not expended or to be ex-
pended for any purposc for which the schoot trustees are autho-
rised by law io levy money, but was levied in order to pay
costs for which the “trustees were liable to the atturney they
employed.

Fourth—Because it is not shown that the by-law was passed
with the assent of a majonity of the frecholders or housebolders
in the school section as required by law.

Fifth—Because it is not shown that the by-law was passed
at the request of the trustees under that part of the 13 and 14
Vic., cap. 48, which enables them to levy an additional rate
10 pay teacher’s salary, and other expenses of the common
schools, &c.

Sixth—Because the by-law authorizes £75, which includes
the above £45, to be levied on the subscribers to or members
of the Roman Catholic separate school established in section
13, which is contrary to law, and especially to the statute 18
Vie., cap. 131, sec. 12,

Ann Tiernan, in 1854, brought an action in this court against
the school trustees of this section, to recover from them an
anea.hr of wages which she claimed to be due 1o her asa school
teacher.

At the trial, she obtained a verdict, notwithstanding the
defence pleaded, that by the statute 13 & 14 Vic., cap. 48, and
16 Vic., cap. 185, sec, 15, there could be no action sustained
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in a court of law upon auch a claun, the party being confined
to the remedy given by those nets.

The verdict was moved awainst as being contrary to law,
and a new trial was granted withoat costs, 1a Michaolmas
Term, 1856.()

No attempt was made by Ann Tiernan to proeced further in
the action, as it was clear she could not recover; and tho
defendanty, the school trustees, beinye satisficd that they would
not be able to obtain any costs from her, thonght it uscless to
to increase themn by foreing the ease again to teial,

They applied in a formal manner under their corporate seal
to the municipality of Nepean, to levy a mate in order to reim-
burse them in their custs, and on that application this by-faw
was passed.

Richards showed cause.  Nanfon supported the rule.

Ronmixsoy, C.J.—The questions are, first, whether the amount
of these costs could legally be levied under the school acts;
secondlyy whether the by-law could legally direct the money
10 be levied on all the ratepayers.

The Roman Catholics had a soparate school established
there in Auvgust, 1855, and they claim to be in consequenco
exempt under the statute from contributing to any rate of this
kind for general school purposes.

The Municipality, on the other hand, considered that as the
action was boought in 1854, an! was pendiug in 1855, when
the Roman Catholics obtained theic separate school, it was
their duty to make this a charge upon them as well as other
ratepayers.

Upon the first point, whether the costs of the trustees in
defending themsolves against the action of Ann Tiernan could

roperly be reimbursed by a rate Jevied for that purpose,
Ytnink it could, for that it comes fiaitly under the terms
¢ expenses of the school” and ¢ for common school purposes,*
used in the school act 13 & 14 Vic., cap. 48. Law expenses,
however unavoidably incurred by the trustees in execution of
their trust, do not seem to be specially provided for in any of
the acts; but considering the burdensome duties thrown upon
the trustees, and the importance of their being faithfolly dis-
charged, it can never have been intended by the ‘legislature
to leave them to bear out of their own means the charge of
defending themselves against actions brought against them
without good ground, for any alleged cause of action connected
with their conduct in their office.

They are not by law liable to any action by a teacher- for
his wages, for the act of parliament protects them, but ail they
could do was to set up that protection when the action was
improperly brought, and they did so and with success. The
cost they were put to, it seems to me, may reasonably be
classed as an expense attending that part of the common
school system with which they were charged, as much asifa
groundless action were brought against them upon some con-
tract of theirs for building or repairing a school-house, which
they had faithfully observed. As to the trustees being leit
to obtain payment of their costs from the party who had sued
them, we must presume, till the contrary is shown, that the
trustecs have done nothing wrong in that respect. It is sworn
that Ann Tiernan is not in circumstances to pay, and at any
rate, we could not hold that they were under any legal neces-
sity to wait upon their chance of obtaining the costs from her.

Then the remaining objection is as to the rate being general,
that is, upon all the ratcpayers, without mving to the Roman
Catholic inhabitants who support a separate school, the benefit
of ihe exemption which the statute 18 Vic., capr 131, sec. 12,
secures to them.

We think that exemption does not extend to rates necessary
to be levied for mecting charges incurred before the separate
school was established.

(1) Tiernan v, School Trustees of Nepean, 14 U. C. R. 15,
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In framing a system so complicated ds that established by
the Common School Acts, it is impossible to foresee and pro-
vide for all possible circumstances. The stalutes are not
explicit on this particular point of indemnifying the school
trustees (as trustees in other cases are indemnified) against
legal charges thrown upon them in the discharge of their
duty, where they had not exposed themselves to such charges
by any misconduct on their part, but we think it comes faitly
under the general provision respecting expenses.

In the case of Stark v. Montague et al. (14 U. C. R. 473)
we had this general question before us, and we then took the
same view o%ethis question. There is no ground, we think,
for any of the other objections taken.

Burns, J.—It appeurs to me the rule for quashing the by-law
should be discharged. At present I think the trustees had
power to assess, or call upon the municipal council to assess,
the school division for the costs they are put to in defending a
suit unjustly brought against them. If the trusteces were
obliged to advance the necessary funds to carry on the defence
out of their own pockets, and trust to be reimbursed by process
of law against the person who brought such a suit, I am afraid
few would be willing to accept a trust which imposed such a
liability. The trustees are a corporation, and in this instance
were sued as such, and there is nothing improper in their
being, I mean as a corporation, placed in funds to meet the
demands which the defence of a lawsuit rendered necessary.
Corporations cannot, any more than individuals, camry on the
defence of Jawsuits without the means to do so; and it cannot
be expected that the individual members who compose the
Foveming bedy of the corporation are to pay in the first instance
tom their own means, and trust to chance or a new set of
trustees to provide the means to reimburse them ata subse-

uent period. There can be no question that it was legal for
the governing body to provide the means of discharging their
liability, without waiting to see if the costs could be made from
Ann Tiernan.

The chief ground of complaint is, that the complainant and
others set themselves off as a separate school, being Roman
Catholics, and therefore that they should not be assessed to

ay these expenses. ‘They, it appears, did give notice to the
Y{eeve, under the 4th section of 18 Vic., cap. 131, but the suit,
the expenses of the defence of which the by-law is to provide
for, was commenced before their separation. The 12th section
of the same act provides that whoever shall belong to a sepa-
rate school, and a supporter of it, shall be exempted from the
payment of all rates imposed for the support of common
schools, and of cogamon school libraries, for the year next fol-
lowing after the first of February in any year, provided they
give notice before the first of February to the clerk of the
municpality. Two things are provided for, and nothing more,
that they shall be exempted from contributing to, and even
those only upon %iving notice that they belong to and support
a separate school. I incline to think they would not, even if
they gave notice to the clerk of the municipality of their sup-
porting a separate school, be exempted from the payment of
their share of the expenses of the defence of a lawsuit incurred
before the separation, but in this case it does not appear that
the relator has taken the necessary step to prevent his being
rated the same as other proprietors or tenants. It appears to
be absolutely necessary that he should show he is a supprrter
of a separate school, for a separate school may have been
asked for, and yet the person may not be a supporter of it. I
do not mean to say, if that had been shown, that the applicant
would in this case have been excused contributing to the
expenses, but I take it that showing he isa suﬁporber of a
separate school, and that he notified the clerk of the fact, are
preliminar ste(})s to asking that the by-law shall be quashed.
The rule should, 1 think, be discharged with costs.

McLzax, J., concurred.

Rule discharged.
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CARSCALLEN V. MoopIE (SHERIFF) AND Daror,
(DEPUTY SHERIFT.)

Billof sale— Execution— Time allowed for filing— Priority—Change of poskession—
Land and chattels assigned together—12Vic., cap. 14,13 § 14 Vic,, cap. 62,
An execution coming in before the filing of an assi§11ment which requires to
be filed, is cntitled to prevail, though a redeonable time for filing may not
have elapscd since the execution of ihe assignment.

Where thie land and buildings on which chattels are, are conveyed by the same
deed us the chattels, the assignee, though held to be in possession of the
land by virtue of hus deed, is not to be looked upon as having taken possession
of the chattels nlso, so as tu dispense with gﬁng the assignment; he must
either actually take | iont of the buildings, or the assignor must go out.

C. owuing & mill, with the y in it, assigning the whole properiy, both
real and personal, including the lumber, stock in trade, &c., on the premises,
to the plaintiff, in trust for himself and other creditors.” The deed was regis«
tered in the registry office ont the day of execution, but was not pled in the
county court, when, on the day after its execution, the sheriff seized the ma.
chinery, &c., under a fi. fa. afa'msl goods, nor was it afterwards filed. The
assignor did not leave the niill, but continued to work it with his men for the
benefit of the assignee.

Held 1. 'That there was not such an actual and continued chauge of possession
us 1o dispense with filing the assignment, and

2. That for want of such filing the fi. fe. must prevail,

(156 Q. B. R. 92.)

Trresrass quare clausum fregii, and seizing goods and
chattels of the plaintift, and conven.i,ng them, &c., and tearing
down and removing and converting fixtures.

Pleas—1. Not guilty.

2. As to taking the goods, that they were not the plaintift’s
5.

3. That the fixtures, goods and chattels, &c., were not the
fixtures, goods and chattels of the plaintift.

4. That the close and building mentioned in the declaration
were not the property of the plaiatiff.

5. Justification under a £. fa. against the goods of one Cad-
well, at the suit of R. an R:g. Patterson, upon a judgment in
the Common Pleas, and entering upon the close and in the
building to seize goods ot Cadwell, which were then there.

The plaintiff took issue on the first four pleas, and replied
de injuria to the fifth plea.

At the trial, at Belleville, before Robinson, C .., it appeared
that one Cadwell, having become involved in debt, on the
30th of October, 1855, made an assignment by deed of certain
real estate in and near Belleville, to the plaintift Carscallen
and one Harcock, reciting that it was for the purpose of secur-
ing his debt to them of £800, and for the benefit of his other
creditors, whose names, with the debts due to them, were
mentioned in a schedule annexed to the deed.

And by the same deed he assigned to Carscallen and Han-
cock all the goods and chattels, stock in trade, plank road
stock, and steam-boat stock set forth int another sehedule
attached to the deed. The whole was assigned upon trust 10
be sold, and the proceeds applied, first, in reimbursing all
expenses attending the trust; next, to paying to Carscallen
and Hancock the debt of £800 due to t{em in full, and to
divide the residue rateably among the creditors meutioned in
the schedule, ¢« who may think proper to avail themselves of
the same,’ any surplus to be paid over to the assignor.

.. On the 4th of January, 1856, Hancock released to the plain-
tiff Carscallen all his interest under the assignment.

The debts in the schedule exceeded in all £4000, one of
them to H. Bull & Co. being set down at £2,400, and in the
schedule Messrs. Patterson were set down as creditors to the

amount of £150,

In the other schedule of goods and chattels assigned, amon
other things, were set down one planing machine, one smaﬁ
ditto, one shingle machine, one rip-saw and frame, one tenon-
ing machine, three circular saws, one circnlar ~88W, one
sticker, one boring machine, and a tuminf lathe.

Caawell had been the owner in fee of Jand included in this
assignment, on which a large building was erected that had:
been put up as a steam grist-mill. The assignment was

drawn up in proper form by an attorney, who proved its exe=
cution, and that it was correctly dated,
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It was registered in the emutly register (on account of the
lands whieli were conveyed by it) ou the 5Cth of Octobers ut
forty-five minutes past one one o'clock pau., but it never had
been filed with the county clerk under the statutes 12 Vie.,
cap. T4, and 13 & 11 Vie, cap. 62,

On tho 31st of October, tho next day after the nssignment,
a fi. fu. against Cadwell, nt the suit’ of Messrs. Patterson,
came nt seven o’clock a. m. to the sheritTy and at nine o’clock
tho next day the deputy sherifl went to the premises oeoupicd
by Cadwell'to exeeuteits. It was proved that this eiccution
wag upon a judgment obtained on a venlict given against
Cadwell at tho nssizes, which opened on the very day the
ossignment was executed.

Under tho fi. fiz. the shoriil scized lumber and othor loose
propetty in and about the mill, which property had belonged
to Cudwell, but was includad in the assignnent to Carseallen §
he seized also tho machines of varions hinds which were put
up and in use i the milly treating them as chattels,

‘Tho property thus seized was claimed by Carseallen under
tho assigmuent, but the sheritl’ went on and sold; and this
aciion was bronght in consequence.  The action of Messrs,

Patterson against Cadwell, which stoad for trial at the assizes
at the time this assignment was excented, was brought upon

if that wero not really the purpnse for which ho took the
assignment, and if ho were haudulently colluding with Cad-
well to detent Patterson’s exeention, upon any scerot undors
standing between them that the assignment was not to bo
acted wpon in wood faith acconling to its provisions, but was
morely a contrivance to cover the goods tor Cadwell’s benefit,
thenthey ought to give their verdict jor the defendants, becauso
in such case the assignment was made for a purpose which
the law does not allow, and shonld be treated as fraudulent
and voill.  Ho told the jury further, that if they did not como
to the conclusion that the assignment was mm?o upon such a
fraudulent vuder-tanding :s he had mentioned, but that, so far
at least as Carscallen knew or intended, it was a real bona
' fide transaction, then there were soveral things further to bo
considered in tho case.

st. Under the facts proved, conld it bo said that tho assign-
ment to Carseallen was accompanied by an immediate delivery
of the chattels assigned, and was it followed by an actual and
jeontinued change of possession of the things assigned ?

2nd. If this could not be found to be the case, then was not
the assigmnent voill under the chattel mortgage acts 2

I 3nd. 1f the execution was entitled to prevail over the assign-
ment on aceonnt of the non-registry of tho latter, atill it was

an account, which Cadwell contested, amd chiefly on account . 1o be consnlered whether some of tho things seized wero not
ol a shingle machine which tho Pattersons had sold him, and ; aflixed ta the frechold, in such a marner that they could not
which formed an item of the account, Cadwell centending that - lecally be scized mider a fi. fir. against goods ; for if so, the

it turned out to be a u<eless machine, gocd for nothing, owing | defendants® justifieation as to such part of the goods would fail,

to its being made on an erroneous Yrinciph‘. ‘Ihe Pattersons
on tho contrary, who were machinists in Janse business,
affirmed that tire shingle machine had been madue aflter a plan
for which onc Avis had obtamed a patent; that they wero
making one for the patentee, when Cudwell seeing it in hand,
and approving of the principle, onlereit one to bo made for
himselt like it.  If therefore it turned out to be il constraeted
in principle, the Pattersons contended that they were not res-
ponsible, having merely made it upon Cadwell’s own order
given by him in reliance upon his own judgment,

There was a zond dozl in the evidence to show that Cadivell
was determined, if he could, to defeat the Messrs. Pattersans
in their altempt to recover, and to bring them and Bull, his
Jargest creditars, to his own terms by putting his property out
of ﬁis hands. Ho was proved to have raid to one of the per-
sons in his employment that though the Pattersons had beaten

him in the action, ¢he would beat them on their execution ;)

and altogether there was rauch in CadwelPs conduet to show
that his chief object was to defeat tho Messrs, Pattersons?
execution.

On the other hand, there seemed no reason to doubt that
Cadwell was inlobted to Carseallen and Hancock, and that
they were liable as endorsers upon his notes which the banks
hm{ discountod to a large amount. The esact anount of debt
or of liability as endorsers was nat made out clearly, but it was
proved that there were judgments and executions against Car-
scallen as endorsce of the notes,

The leamed Chief Justice left it to the jury to determine
npon the bone fides of the assignment, telling them that there
seemed 1o be no room for doubt that when Cadwell mude the
assignment he did owo Carscallen and Hancoek, and probably
as much as the £800 named, including what they were liable
for but had not yet paid on the notes; that Cadwell was at
liberty, at any timo before an execution came into the sherifi’s
hands, to assign his goods to Carscallen in payment of his
debt, or to sccure it; and that if he really desired to do that,
and to leave his other creditors (including the Messrs. Patter-
son) to recover such dividend as his property would produco
when rateably divided anong them, there was nothing illeqal
or improper in such a course, though it might prejudice the
Messts. Patterson, whose action was then pending,

Ho told them also, that as regarded Carseallen thore was
nothing wrong in his desiring to get his debt paid or secured
in preferenco to othera, so fat us the law would allow, but that

12C. P 1605 Ackland v, Paynter,
t5 B, & AL 6255 DPlacoe v. Fazg, 4 M. & R, 277; Outes v,

Tho jury found for the plaintif £250 damuges.

M. Vankoughnet obtained a rale nisi for a naw trial on tho
law and evidence, and for misdirection.  Ho eted Steward v,
| Lombe, 1 8. & B, 5065 Taylor v. Whittemore, 10 U.C.R. 4405
Helawell v, Eastwood, 6 Ex, 293¢ Trappes v. Harter, 2 Cr.
P& AL 1532 Bowdell v, MeMichacel, ib. 1625 Fisher v. Dixon,
12 CL & Fine 312,
b Henderzon showed causo, and cited Richanison v, Rannoy,
8 Price 933 Winn v. Ingilby,
ICamcron, 7U. C. R, 228,
Rontxsox, €. J.—1 have no doubt the jury meant to deter-
mine by their verdict that the assignment was made honestly
‘and on goad faith as between Cadwell and tho assignces,
i\vhnlcvcr mizht have been the ruling mative m Cadwaoll’s
mind in connection with the elaim which the Mesars. Patter«
son were urging againgt him.  The amount of the verdict
t leaves no doabt, { thimk, that they did not confine tho damages
to such of the articles only as it was contended were fixed in
tim freehold, and so at any rate not subject to scizure andor
the writ,
(2 be concluded in our next.)

CIHHAMBER REPORTS.

(Reporeel for the Iarw Journal and iurnisens Copmon Late Procalure Act,
by C. I LxGrion, Bequres 1.0 )

Tue Quins o tite _uLaTios or Jous Pavvi: Grans axp W,
Divox v, Terven BRANIGHAN aNd Oway Novay,

Where it v as swarn thatiatenting vaterz for an unsieeessfnl eanadate were
obstrictet in approaching the polling piace by a crond controlled by ene of
the sticec-stul caaiu e - atd telior the et of the vbstruction tor the con-
tral Was uner naca'ly denzed Ly that tuel tie election was sct aside
as 1o him, Witis costs.

Ricuanns, J.—The relator in this maitter complains of the
1 election of the deferlants as Councillors for the Ward of St.
! Anidiews, in the city of Hamilton, on the same ground as the
" eleetion of Brown and Devany was move. against, they hav-
ing been clected as Aldermen for the same Ward, It was
understood the affidavits filed in either caso might bo used in
both, and the only diticrence a3 far s afeets the final decision
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botween this matter amd the decision made in the other case !
s (0 the costs,

The matter now to be considered is whather the defendant
Branighan ought to be ondered to pay the costs, There weto}
satements made in the aflidavits filed by the relators as to
the crowd actinyg in concert to exclide relator’s votes from the |
poll as the result of a settled plan, In refercuce to this xnulter!
as affecting dofondant Branighan, Mr. Davidson in lus atlidavit
mentions that Beanighan stated that ‘e, Biown, Devany and
Nolan, th -* ¢, dewndiant, were tfunning in connection with |
one another ; that they had matured their plans for the aaid
election ; that the crowd were to return the next moraing, and
that all their votors were to be present at the ope.amg of the
poll the next morning, and that it would occupy the whole of
the hours appointed for taking votes to receive and rocord their
votes; that to his own knowledge the crowd remained and
continued 1o obstruct the passage of the voters of the relators
from the opening of the poll on the moming of the fiest day of
said eloction unts! afier the relators had entered their protoat
against the election in the afternoon of the second day.

In another affidavit he states that during the sail conversa-
tion defendant Branighan oflered that if relator Gibbs and
those runming in connection with him would consent to throw
aside relator Dixon, who was running on the same intorest,
no further obstructions would be placed in the way of the:
said Gibbs, Davis and Hamilton by the said crowd, and that
from such conversation he believed the erowd were under the
control of defendants and Brown and Devany.

The only answer given by defendant Branighan is as fol-
lows: ¢ poritively deny that any obstruction, vither wiltul or
otherwise, was made through any agency employed by myself
cither directly or indirectly, to prevent, deter or delay the
voting at said election for the relators or others, nor was I at
the time of said olection, nor have I since been aware of any
arrangements or agrcement between my supporters or others
favourable to my election, for the putpore of causing such
obstruction, detention or delay at such election as aforesaid.”

In reading over the aflidavits referred to by the defendants
as sustaining their defence, it secems to me as if they wished
to make a case of obstruction of the voting, so that time was
consumed whereby the electors could not all poll their votes,
whilst the case for the relators is pressed principally on the
ground that their voters were nearly all prevented from going
forward to the poils at all, and that that in connection with
the slow mode in which the votes were taken when they did
come to the poll had tho effect of making the clection an
unfair one.

Nox, does the defendandant Branighan mean to deny that
he had control of the crowd as charged in the aflidavit of Mr.
Davidson? Docs he mean to deny that that crowd obsiructed
the approach 1o the poll of relators® voters? He denies that
any obstruction was cither directly or indirectly made by him
to prevent, deter or delay the roting at the said election : does
this mean a denial of preventing, deterring or delaying the
voters of relators’ approaching the polling place?

If the affidavit of Branighan was intended really to answer
the conversation referred to specifically by Mr. Davidson, it is
unfortunate it is not drawn so as to either deny the conversation

—

or the influences to bo drawn from that conversation nnegni-
vocatly—or if he admitted the conversation he might explain
what he meant, and shiow that Mr. Davidson drew a wrong
inference from it.  His donial of knowledge of arrangements
ot combinations refers to such obstructions, detentions or de-
lays, that is of polling.

On the whole then it appears to me that defendant Brani-
ghan having been specifically referred to by Mr. Davidson in
his affidavit, and charged with admiting and stating that
which would show direct participation in the violent acts com-
plained of, he has farled to answor that charge satisfactorily,
and that as to him the election must be et aside with costs—
as to the other defondants, without costs. Iam very much
inclined to think that the circumatiances would perhaps warrant

i the imposition of costs against all the defendants, but am not

30 clear on the subjoct as to 1eel justified in doing 20 except as
to Branighan.

Tur Quees £x ReL. STock v, WiLLiam Davis,

An administmtor. thongh saseaed in his own name £ real estate belonging to
deceaned. is not entithed 10 quality upon sich rent estate. A lessce o &
Mumeipad Councit is dimqualtfied }mu antng 1 sch Connent s 8 jermon
wh;_- h:; nwn'nﬂ.-;l fur n lease. though t be ted olny by mmi-
eelf mind not by the corporation.

v " (Feb. 17, 1007.)

Ricuarns, J.—In Hilaty Term Nanton moved for & writ of
Summons in the nature of a Quo Warranto, calling on the
defondant to show why he exercised the office of Councillor of
St. Lawrence Ward, in the city of Toronto; this rale was
granted ; on the 16th of February M. C. Cameron filed an
appearance for the defendant, and on tho next day the matter
was heard before me in Chambers.

It appears from the statement of the relator that the defen-
dant was chosen a Councillor for St. Lawrence Ward in the
city of Toronto at the election held on the &th and 6th January
last, which election he contends should be declared void for
the following causes :—

1st. That the defendant was not at the time of his election
qualified to be elected either as a freeholder or householder,
seized or possessed of real property within the city held in his
own right or of that of his wife, as proprictor or tenant, which
was rated in his name either as a freeholder to the amount of
£20 per annum or upwards, or as a householder to the amount
of £40 per annum or upward, except as claiming possession
of certain property owned by one William Paquin, deceasod,
and for which the defendant is rated in his own name, although
holding possession of the same as administrator of the estate
of Paquin, and as tenant of the corporation of the said city, as
I understood, for other property: that the property on which
he relied to qualify him was not held to his own use, but was
held by him as administrator of the effects of the said Paquin.

2nd. That he was disqualified 1o be elected to the said office,
inasmuch as by a Leaso dated 1st May, 1852, from the corpo-
tation of the city, he leased from the city certain premises for
the term of 42 years fiom the st January of that year, and
thereby entered into a certain contract with the corporation
which was in full force at the time of the ¢lection.

3rd. That he was also disqualified to be elected, as he did
by an agreement in writing dated the 30th Septlember, 1856,
coutruct and agree to lease from the said city corporation cer-

gh the
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tain premises en Colbome street in the said city, being lots
numbiera @ and 10 on the said street; and ho agreed to lease
the said jots under the conditions mentioned in a certain printed
paper attached thereto; and that the said agreement was in
full force nt the time of the election.

The relntor by hisaffidavit states that he belicves the grounds
ol objection to the eloction of the defendant meutioned in the
relation aro just and well founded at the time of moving for
the summons. Tho relator filed another aflidavit, in which,
nmangst other things, ho stated that on the 30th Sannary, 1857,
he searched in the offics of Charles Daly, Fsq., cletk of the
council for the said city, and was shown an entry in a book
kept for that purpase in the said office, purporting to be the
rwfendant’s oath of qualification as councitlor for St, Lawrenee

Ward, which was dated 19th January, 1817; that the only'

property mentioned therein as qualitying him for tho said
office, is a certain frechold estate, to wit, land, dwelling-house
and premises, on Boulton street, in St. Andrew’s Ward,

That he is informed and belicves that Davis is not porscssed
of the said property and real ostate, either in his own right or
that of his wife, but that he holds the sume as administrator
of tho cstate and effects of one William Paquin, deceased,
who at the timo of his death was scized in fee of the said pro-
perty, and that the said propenty is not now nor was ever the
property of tho said Davis.

That on the same day he searched in the office of the ety
Chamberlain and was shown a Lease from the corporation of

the said city to tho defendant of certain Jand and premises |

situato in East Market Square in the said city for the term of
42 ycars from 1st January, 1812, renewable for 21 years lease
dated 1st May, 1812,

That he was also shown an agreement in writing dated 30th
Septembery, 1856, and signed by the defendant, and purporting
to bo an agreement on his part to lcase from the coiporation
Jots 9 and 10 on Colborne street in the said city, subject to
certain conditions for building thereon, &e., moro fully set
forth iu a printed paper attached to the said agreement, signed
by defendant; that he was informed by the Chamberlain that
the last mentioned Lease had not yet been exceuted, but that
the corporation would look to the said defendant for the rent of
the Jast mentioned premises under the agreement.

That he is advised and belicves that neither tho lease nor
agreement have been anaulled, released or discharged so as
w affect the defendant’s interest therein, or his Jiability to the
corporation. That he is also advised and venly believes that
the defendant is not qualified for the said office on account of
his being a contractor with the corporation under the said
loase and agreement,

My. Cameron on tho hearing contended there was no suffi-
cient evidenco to sustain the allegations in the information;
that as administrator Davis could not hold or claim to hold the
rcal estate of Pagquin—there is no evidence to show but that
he may have bought it from deceased or from lus heirs since;
that as to the first objection there is no sutlicient prima fucie
caso mado out.

2nd. That it does not appear from the utlidavit that Davis

ever signed auy lease, or that under it he 19 to pay aay rent.
or that he thereby contiacts to do anything.

3. That as to tho third ohjection the derms of the written
agreement aro not shownj that it does not appenr that the
carparation ever sealed it, or are bound by it—nor that it is g
binding agreement on the deféndant, or that there is any rent
payable nudur it, op n conteact to do any thing.

Mr. Crombie, contra, contends & pirima fucic enso is pro-
sented by the affidavits and the relation 5 that enough is thero
shown to call upon defendant to answer, and if he does not do
=0 then it will bo presumed againt him; that ho has the
means peculiarly within liis power of showing his qualification
Lif ho owna or leares the property, and that as to the leaso
“or agreement with the corporation—if there is nothing in them
"to constitute a lemal contract 8o as to disqualify him—he can
show it, ‘That if thero is any doult on the subject he suggests
I should call for further affidavite.  Mr. Camcron ohjects to
this and contends that tho Judge should only call for further
affidavits when the matter is made doubtful by the defendant’s
affidavits.  Mr. Cuneron referred to Draper’s Rule 135 and
136—to Rule No. 2, 2 Cham. Reports, 88,

My. Crombie referred to Draper’s Rules, p. 157, Rule No. 18,

JUDGMENT:

Thera is no doubt thoe staiement and affidavits accoripanying
the relation Jdo not state the facts relied upon as particularly as
they might and perhaps ought, but I am not prepared to say
that every fact stated in a relation of this sort requires to b
proved with the same kind of evidence as would Lo necessary
at Nisi Prius.

It may often be impossible to praduce original documents in
applications fur writs of Quo Warranto, and all that shoult
be required is to make out a prima fueie caseo, and if that is
not demel on the other side it may bo treated gs a deelration
or other pleading, the facts stated in which aro not denicil.

As to the first ground I think the evidence unanswered may
warrant the conclusion that the defendant is no# tho owner 1in
fec or tenant of the premises stated to have been owned by
Paquin at the time of his deccase—thoe aflidavit shows that
Paqguin died seized, and the relator states that he is advised
and believes ho holils the property as administrator of Paquin;
he coneludes by stating that the property is not now nor ever
was the property of Davis. It s truo that-as administrator he
wonld not have any right to take possession of the real
eslate, but as it appears ho had some connection with the
personalty, he may have supposed he would be required to
manage the real estate also, and if it was assessed in his name
he perhaps consideied that would qualify hdm for the office,
although he held it in trust,  The information and afiilavit
sufficiently inform him as to the points on which he s called
upon to answer, and he declines to do s0; 1 therefore think on
this ground the relator may claim to have the clegtion sot
aside.

As to the second ground, a lease for years is defined in
Racon’s Abridgment to be ¢ a coutract made between lessor
and lessce for the possession and profit of Jands, &cy on the
one rile and a recomnpenso for rent or income on the other.”
The tetms of the lease are not mentioned in tho relation or
affidavit, an Uit was objected that it did not appear that tho
,(‘t'ﬁ.‘lll’mll had exceuted the lease.  In the relation it is stated
tthar the defendant «did by an mdentmo of lease datad 1st of




130 LAW JO

URNAL. {Jury,

et tm—n—————re—ie

May, 1842, lease from the corporation of the city certain pre«
mises situated in the said city for the term of 42 years from
1st January, 1842, and that under and by virtue of the said
lease he entered into a contract with the city. He verifies
this statement by his affidavit attached to the relation.

In his other affidavit he merely states he was shown the
lease in the office of the city Chambetlain. There is nothing
10 show that the defendant ever entered into possession of the
premises under the lease further than the relator’s statement,
verified by his cath as already quoted ; and that the said lease
and the contract thereby entered into by the defendant were
at the time of the election in full force and cflect. If a lease
be executed by the grantor only and reserve a rent, I take it
for granted that a covenant to pay would arise from the proviso,
it the lessee went into possession under the Jease and enjoyed,
although he may not have signed the lease.

Taking the statement of the relator and the affidavit filed
with it, they show, in the absence of anything to the contrary,
that at the time of the election there was a subsisting lease.

Then as to the third point, it is stated the defendant did by
an agreement in writing, dated 30th September, 1856, contract
and agree to lease from the city certain lots on Colborne stree,
subject to certamn conditions mentioned in the printed paper
attached thereto. In the aflidavit filed with the relation he
states he was shown an agreement in writing dated 30th Sep-
tember, 1856, and signed by the defendant, purponing to be
an agreement to Jease from the corporation of the city premises
on Colborne street, by which he agreed to lease the said lots,
subject to certain conditions for building thereon, as more fully
set forth in a printed paper attached to the agreement.

Tt wasurged that it was not shown that this paper was sealed
with the seal of the corporation, and therefore that it would
not be a binding greement on the defendant: whether the
agrecment shown to have been signed by the defendant was
entered into under such circumstances as would make it bind-
*ng on him, whether sealed with the seal of the corporation
or not, is not shown,—but it appears to me sufficient to make
out that the defendant actually entered into an agreement with
the corporation. If he thinks it will be a sufficient answer in
proceeding to show that the agreement is not binding, he
should state the facts from which he wishes the Court or Judge
to draw that inference.  The first step fo make a binding
agreement relative to land was taken by him; he signed an
agreement in writing tinding himself to comply with certain
conditions if he went into possession under this agrecment :
1 apprehend the corparation could compel a specific perform-
ance of that agrcement, even if they had not afiixed their cor-
porate s2al to it3 and if he complied with thoso conditions,
would not the corporation be restrained from dispossessing
him until he had at least been paid for the improvements
made under stipulations contained probably in their own
by-laws?

The mischief intended to be guarded against by the Legis-

poration were to have the question brought up whether the
defendant’s agreement was binding on them, how could the
defendant give un unbiassed vote?

On this last point I have no doubt but that I ought to decids
against the defendant.

The section stating the disqualification is the 25th of 16
Vic., cap. 181, being in substitution of the 132 sec. of 12 Vic.,
cap. 81; it provides, 1n relation to this matter, that no person
having by himselt or partner any interest or share in any con-
tract with or on behalf of the city in which he shall reside,
shall be qualificd to be elected Alderman or Councillor for the
same or for any ward therein. This provision is in effect the
same as is made in the imperial statute & & 6 Wm. IV., cap.
76, sce. 28—and under that section it has been held that a
lease from the corporation is a confract withi: the meaning of
the act. ‘The Queen v. York, 2 Q.B. 846, is in point, and is
equzlly an authority to show that the term contract should be
construed in its ordinary legal signification, and not be limited
to such as partake of the nature of employments, as contracts
for works, or the furnishing of supplies. In England, how-
ever, the Legislature declared that this provision shall not
extend to leases by imperial statute 3 & 4 Vic., cap. 108. It
is also provided there that when questions relative to matters
in which members of the city council may be interesied shall
come up, that such members shall not vote. The Legislature
here have not yet thought proper to alter the Jaw on the subject
in this country, and we must decide according to the Jaw
as it is.

On the whole I think there is enough shown to declare the
defendant’s scat vacant on all the grounds, particularly on the
last one, but as the two first taken are not so clear. If the
relator wishes I will order this matter to stand over until the
first day of May next, with lcave to him to file further affida-
vits on all the points, provided he serves the defendant’s
attorney one week before that day with copies of any affidavits
he may wish to file and use. The matter stands over to Fri-
day 1st May next—18th May. The relator does not wish to
file further affidavits, and my judgment will be and is in his
favour on the grounds already stated.

Stock v. CRAWFORD.

Affidavit—Writ of Tnal,

On applieations for writzof Trial, the affulavit must eather show what the pleas
m 1he caase ure, or applicant must produce a8 copy of the pleadings.

(June 23, 1857.)

This was an application for a sammons for a writ of Trial on
an affidavit by the plaintifs attomey, to the following effect:

1st, That the action is brought on & promissory note.

2nd. That the amoun! is ascertained by the signature of the
defendant.

3rd. That the venue is laid in the county of Wentworth.

4th. That issue has been joined, and that the trial of this
canse will, in his opinion, involve no difficult question of fact
or law.

RiciaRrps, J., refused the summons, on the ground that the

lature would not be prevented, if for the reason suggested
persons in the position ¢f the defendant in relation to this
agreement, wero not declared disqualified.  Suppose the cor-+

affidavit should either have stated what the pleas arve, or the
apphicant have produced a copy of the pleadings.
Summons refused.
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Muirnneap v. McCRACKEN.

Wris of Thal,

Where an action s hrought on two elauns, one aseettaned by the signatare of
the detendant and the other not, & wrter ‘Pral way be granted of the clunn
uis the unuscertatied uccount be uader £25.

(June 22, 1857.)

‘I'his was an application for an order for writ of Trial to issue
on an affidavit by the plaintiiPs atiorney to the following effect :

1st. That the action was brouzht to recover the amount of a
promissory note for £22, and for the amount of £8 16s. 5d. for
gouds sold and delivered.

nd. That the only pleas pleaded are ¢ non fecit,” and
« nunquam indcbitatus.”

3rd. That issuc has been joined.

4th. That the venue is laid in the county of Wentworth.

5th. That in his opinion the Trial of this causo will involve
no difficult question of fact or Jaw.

The defendant objected that this action does not come within
the provisions of the statute, the amnount for which it is brought
being of :» mixed nature, part ascertained by the signaturo of
the defendant and part a mere matter of account—also, the
whole amount exceeds £25.

Ricuarns, J.—Though this application does not come within
tho letter of the statute 8th Vie., cap. 13, sec. 51, yet from
analogy to decisions made uader the act regulating the juris-
diction of the county court with wluch this section corresponds,
I think the order may go, the claim on the unscttled account
being uuder £25.

Order granted.

TaAyLOR v. McNIEL ET AL,

Writ of Trial—Affidnvit—Enzlargement— Practicr,

Prelimmnary or formal ohjecthions 1o affidavite filed on an application for a wat
of ‘I'nal which has been enburgzed uatd tae lust day tor olariminee such wat.
thould 10t 1 + general be allowed to prevail afier such entargement. A jany
will not be precluded from takang s case dovvn by writ of “Traal, by the
A 3 merely plendmg uplea whieh nught unvalve ditfeait questions,
unless he show that it 13 senousty aitesded o Tely vit such pleas.

(June 29,1857.)

This action was brought on three promissory notes, and the
plainufl’ several days ago took out a summons for a wit of
Trial to issue on the usual grounds.

The defendants’ agent having cnlarged this swmmons
acveral times, but not having yet heard from his principal,
objected :—

Ist. That the affidavit is wade by one Sampson, and dues
not show any counection between lum und the management
of this suit as atorney or otherwise.

2nd. That a plea of «Plene administrarit” has been
pleaded, and that under it very difficult guestions may arise.

M. C. Cameron replicd o the finst objection that it was only
necessary that his lordship should be satisfied, and whatever
affidavit would satisfy him s sufficient, the ruleabove referred
to only applying to aflidavits of merits.

Hacanty, J.—I think tho first objection might have been
fatal. As agoneral rule, in my opinion, such atlidavits should
be made by somo one shown to be connected with the canse;
but on this last day for obtaining a writ of Trial I hardly think
T should yield to it, after defendant, for his own convenience,
had obtained an eulargement without making any objections.

As to the 2ad objection, I think the mere presence on the
Becord of such aplea as plene administravit, without any

affidavit, either that 1t 1s seriously to be urged at the trial, or
that any difficulty will arise on it, is not sufficient to prevent
the order for a writ of Trial.  1f it were otherwiso a defendant
could always prevent such a writ by pleading some apparently
intricate defence, without any intention of offering any evi-
dence on it.

I will make the order giving the defendant leave to apply
on the ments, it he has any, to rescind my order.
Order granted.

Suaw v. Davis.
Prastice—Writ of Tvinl.

A yuige will not grant an order for 8 wat of ‘1Tranl 1o asaae i enses where the
detertunt swears that he teheves dalicult questions will anse on the tnal,
und whon tic nature of the pleas pleaucd adsint ot such beng the case.

(Junc 23, 1857)

This was an application for an order for a writ of Trial to
1ssuce (a summons having been previously obtained) on the
usual grounds—action being on a promissory note.

The defendant put in an affidavit of his attorney stating that
the plea pleaded is a plea of Fraud, and that in his opinion the
trial of this caunse will involve difficult questions of fact or law,
as to admissibility of evidence, and as to the circumstances
under which the note declared on was given.

Ricuarvs, J.—1I think the defeadant has as good an oppor-
tunity of judging of the nature of the questious this trial will
involve as the plaintiff, and as the plea of Fraud seems to
admit the possibility of difficult questions arising; and it is
stated that thete is a bona fide intention of sustaining the pleas
by evidenco. I cannot grant the order.

Summons discharged : costs to be costs in the cause.

BaLy T AL v. CowDLEY.

Practice—Servuce of Summons—Enlargement.
Service of a vnmona on Saturday mier 3 ntcloek [ turnabio on Monday

folowmg 1= ted goed service, as beaig an cdeet servl@ of & suiamons o lhe

day ot windh it s retuniable, which is unreasonable.”

(Junc 29, 1857)

Carrall took out a summons for a writ of Trial in this cause
on Saturday last, returnable to-day (Monday.)

The defendant by his agent appeared, and objects that the
summons was served on him on Saturday after 3 o’clock p.m.
and thercfore by the new rules must be reckoned as if served
to-day, (i.c. Moaday following), and thercfore contended that
the service was irregular.

Carrall replied: Thers i no rule requiting anything moro
than reasonable notice, ang I subinit that the defendant had
reasonable natice in this case ; morcover it has been decided
that such irrezzulartics are not fatal, but only a ground for an
enlargement, and as the practice hias Jately been itrodneed in
such cases to make the summons absolute for a writ of Trial
to issue, reserving leave to the defendant 10 move to rescind
iton the merits.  § submit that I am entitled to wy order in
cither case.

Hacauty, J.—This practice, I think, only applies 10 cases
when the service of tho summons and other proceedings are
quite regular; I know of 1o practice of the Court making the

service of a summons on the day on which it is rcturnadble a
valid service, and as this is the last day for granting the order
an enjargement would be of no use to you. " I will therefore
discharge the surmmons without costs.

Suramons discharged:
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Casz v. Benson anD Ravmonp, aNp CASE ET AL V. BENsON
AND Ravymonp.

. VY, . P 1

gnovit—Attorney

&z
lect to explain the naturc of a Cognovit to the defendants by an attorney
early and expressly chosen by them, will not vitiate the confession, properly
ttested, 1D d ding for an attorney, named by the plaintiff or his
attorney, will be d d to have adopted his as tneir attorney within the
meaning of our ruie of Court No. 26.
(July 1, 1857.)

HacarTy, J.—These are applications almost identical in
their natare made last Term to Practico Court, and enlarged
to Chambers by consent.

The motion in each was to set aside a Cognovit judgment,
and all proceedings thereon, with costs, on the grounds that
the Cognovit was not executed before an attorney named by
orattending at the request of defendants or for them, and that
defendants were not before executing this Cognovit informed
of its nature and effect, of which they were ignorant ; that
they were induced to sign it by misrepresentations of the
plaintiff; that Mr. Merrill, the attorney who attested it, acted
a} the request of and in collusion with the plaintiff, and not at
the defendants’ request; or why they shounld not be set aside
as to defendant Raymond. The applications rest on the affi-
davits of defendant Raymond and Mr. Merrill.

Many affidavits are filed in reply, including two rade by
Mr. Merrill for the plaintifl, and affidavits made by defendant
Benson strongly supporting the plaintiff’s case.

Without entering into the details of the numerous aflidavits
filed, I will say that 1 am quite satisfied that no fraud or impo-
sition whatever was practised on defendant Raymond or the
gther defendant; that they both knew perfectly well what
they were doing, and that no case is made out to impeach the
confeesions on the ground of amount, even had such an objec-
tion been urged in the rule to show cause. :

The case rests entirely on one rule of Court No. 26, requiring
the presence of an attorney expressly named on behalt of the
defendant, and attending at his request.

No objection is urged to the form of the attestations here;
ourstule follows the English practice, and I wish to decide it
as if the imperial statute 1 and 2 Vic., cap. 110, sec. 9, were
ro-enacted here.

The facts in these cases are, that My, Fitzgerald, as attor-
ney for plaintifi’s, proposed chattel mortgages from these
defendants to the plaintiffs, and also the two confessions in
question for the same debts respectively ; that when defendants
were after executing the mortgages, Mr. Fitzgerald informed
them that they usually have an attorney present to act for
them, and named Mr. Merrill as the only aftorney in Picton
who could then be obtained, and that after several attempts to
.get him he was at last obtained, one of the Messrs. Case @t
defendants’ request going for him. Mr, Merrill says that he
did not explaiyf the nature or eftect of the Cognovits to defen-
dants, supposing that gll the parties fully understood the trans-
action j that he did not read them over to defendants, nor did
any one else; that he did not know the amount; that from
the conduct and appearance of the parties, and from other
facts be believes there was collusion between all or some
of the paities for the putpose of wronging defendants’ credi-
tors, In subsequent affidavits filed against the motion, Mr.
Merrill stgtes that Mr. Fitzgerald stated to him in presence of

Ne
¢

all the parties that defendants wished him to witness their
signature to those Cognovits ; that he has no particular recol-
lection of what took place; that he did not act i collusion
with the plaintiff or any one else, and observed nothing differ-
ent from the usual manner of executing Cognovits ; that both
defendants knew perfectly well what they were signing ; that
he acted as their attorney and for no one else ; that when signed
Mr. Fitzgerald told defendants his (Memill’s) charges for
attending to witness was 10s. in each case, defendant Benson
said he had no money with him, and asked other defendant
for it; Raymond said he had not so much with him. The
defendants promised to leave the money with Fitzgerald for
Merrill, and afterwards Fitzgerald paid the amounts to him
as coming from defendants—(this is clearly proved in Fitz-
gerald’s affidavits); and that Raymond has since told him
(Merrill) that he never had stated or sworn that Merrill col-
luded with plaintiff. Mr. Fitzgerald’s affidavits are very full
as to Merrill being sent for by defendants, he having first
nomed him. As to the nature of the confession being fully
explained by him to defendants and strongly leading to the
clear beliet that both defendants adopted Merrill as their attor-
ney, and undertook to pay him as such—defendant Benson
fully proves the same facts. Both the Cases file affidavits as
to the good (aith of the transaction ; as to Raymond’s perfect
knowledge of what he was deing, F. H. Case proves going for
Merrill at defendant’s request. Other persons, from conver-
sations had with Raymond, show that he knew that he had
executed a confession. Mr. Fitzgerald swears distinctly that he
in Merrill’s presence told defendants the amount of the Cog-
novits and when they became due: other affidavits state the
same facte. . B

It is stated in Arch. Practice, vol. 2, page 892, edit’n 1856 :
“The attorney should inform the person of the nature and
effect of the Warrant or Cognovit before the same is executed.
If however there be no collusion with the plaintiff a neglect of
the attorney’s duty in this respect will not vitiate the instru-
ment. If there be collusion then it would be void on the
ground of fraud, and not for non-compliance with the act. It
is not necessary that it should be read over to the defendants,
except perhaps he is a marksman ; nor is it necessary for tho
atlorney to consult with his client in private before he signs,
or that the attorney be cognizant of the facts under which the
warrant is given.” I have examined the cases cited to support
these views. Haigh v. Frost, 7 Dowl. 743, (cited in next
case); Taylor v. Nichols, 6 M. & W., 96; Jael v. Dickie, 5
D. & L., 1; Hibbert v. Barton, 10; M. & W. 678.

In Walton v. Chandler, 1 C. & B. 306, Findal, C.J., says,
“the later cases lay it down that if there be a clear and express
adoption by the defendant of the party for his attorney that will
suffice, though such party may have been originally suggested
by the plaintifis’ attorney.” Gupper v. Bristow, 6 M. & W.,
807, cited in the last case, is also to the point.

Mr. Justice Coleridge, in Haigh v. Frost, says, « It appears
to me not to be absolutely necessary that the attorney should
do his duty towards his client when he has been appointed as
required by the statute, but that there may be a failure of his
duty without rendering the warrant of atlorney void—and as a
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corollory from that proposition, I think that when the attorney
is present it is not absolutely necessary that he should inform
his client of the nature and eflect of the warrant of attorney.”

The language of the same very learned judge is not quite as
strong, and might perhaps have a modified construction in a
much later case—Powell v. Pickering, 18 Q. B. 789.

Joel v. Daiks, 5 D. & L. 1, is a very strong case in favour
of supporting the plaintiffs> case here. Hall v. Dale, 8 Dowl.
599, is also much to the point.

I am of opinion that the facts disclosed in affidavits show
that, in the words of Tindal, C.J., “there was a clear and
cxpress adoption by the defendants of the party as theif attor-
ney.” Most of the English cases turn on the form .of the
attestations, which is not here in question.

I think that Mr. Merrill, or any other attorney so called in,
would have acted much more prudently by fully explaining
the whole matters to the defendants, and making them clearly
adopt or refuse him as their attorney in express terms. I am
somewhat surprised at the several affidavits filed on each side
by Mr. Merrill ; they certainly bear very diflerent interpreta-
tions, and warrant almost opposite inferences.

On the whole I consider the defendant Raymond has failed
to make out a case to set aside confessions formally attested
as the law requires, and the nature of which I believe he fully
understood ; if he did not, it was by neglecting to avail him-
self of the advice of the professional gentlemen whom the law
wisely provided to be present for his assistance.

It is a peculiar feature of the case that he admits he executed
documents vesting all these properties in the plaintiffs, and to
them he makes no objections whatever, but the confessions
for the same debts to the same parties arc thus strongly
assailed.

As the rale charged fraud and collusion and asked for costs,
1 think it should be discharged with costs, to be paid by defen-

dant Raymond.

ARNOLD V. JENKINS AND BRrADLEY.

Arrest—Judgment—Costs—Practice.

‘When one of two or more defendants is arrested for an amount greater than
the verdict afterwards obtained, an order will be granted, under 49 Geo. 11L,
disallowing this plaintiff his costs against him soleiy. (uly, 1867.)

uly, A

Hagarry, J.—This is an application to deprive the plaintiff
of costs, under statute 49 Geo. I1I., cap. 4.

The plaintift arrested defendant Jenkins for £225, and
recovered against both defendants £84 2s. 2d.

As to merits, I am clearly of opinion that the case is within
the statute. The plaintift chose to arrest Jenkins, as he says,
without refernng to his books containing the accounts between
them, which were some 10 miles off when the affidavit was
made. For about £25 of the amount sworn to, and not recov-
ered, he may have had some probable cause, but for the bal-
ance I see no valid excuse.

The objection chiefly urged to this rule is, that the statute
does not apply to a case in which only one defendax}t is held
to bail, and that the effect might be that the action being
against defendants as joint contractors, and they appear and
plead together ; tho other defendant, who was not arrested,

might thus be practically exonerated {rom costs, and the plain-
tiff loose them improperly as against him.

I am surprised to find that the point does not seem to have
arisen heretofore under our statute, nor as far as I can learn
under the similar rule of statute 43, Geo. I1L

The apparent silencc of English authorities on this head
may be easily accounted for by a consideration of the nature
both of their former and present laws of arrest.(a)

The 49 Geo. I1I. says, “In all actions wherein the defen-
dant or defendants shall be arrested and held to bail, and
wherein the plaintift or plaintiffs shall not recover the amount,
&c., &c., such defendants shall be entitled to costs of suit,”?
&e., &e.

I cannot see why in a proper case a defendant, who comes
clearly within the spirit and letter of this wholesome statute,
should be deprived of the privilege thereby conferred upon
him, by the fact of the plaintiff choosing to arrest him in a
cause joinily with another defendant.

1 foresee that a scrious difficulty may arise as to the costs as
against the defendant who was not arrested, and that the latter
possibly may escape payment of costs; I make no division on
that point.

If such an inconvenience arise it is wholly caused by the
plaintifi’s own act. The rule to show cause must be made
absolute as moved, except that it is to be expressed as appli-
cable throughout to defendant Israel Jenkins.

The legal operation of such rule can, if any difficulty arise,
be disposed of hereafter.

Weneor v. Hurr.

Practice—Writs of Trial—Signature of defendant,

‘Writ of Trial refused in actions to recover £75 for breach of contraet to obtain
a joint maker or endorser 10 a promissory note.

This was an action brought for the sum of £75 for breach
of a contract, whereby the defendant engaged to procure a
joint maker or endorser en a promissory for money lent and
advanced by the plaintiff to the defendant.

The plaintift applied for an order for a writ of Trial to issue.

The defendant objected that this is not the kind of action
provided for by the statute, and that the amount is not ascer-
tained by the signature of the defendant within meaning of
the clause relative thereto. ) g

Hacarty, J., discharged the summons: costs to be costs in
the cause.

TuoMrsoN v. WELCH.

Ejectment— Notice of Tille—Irregularity.

In actions of Ejectment, irregularity or want of notice of claim of defendant to
be served on appearance, will not entitle the plaintiff to an order 1o set aside
the appearance and to enter judgment, unless the detendant refuse to amend
his uotice or to serve a proper notice.

) (July 7, 1857.)
The plaintiff in this canse applied to have the appearance
of the defendant filed in this cause struck out, and to be allowed
to sign judgment against him on the ground that, this being
an action of Ejectment, the notice of claim served was not

addressed to the plaintiff pursuant to sec. 224 C.L.P. Act, 1856,

or that the defendant be ordered to amend his notice.

(2) Har. C. L. P, Act, 1856, sec. 23, note o.
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No one appearing o opposo this application,

Hacarry, J., granted an order that the defendant be allowed
on payment of costs of this application, to amend his notice
within four days from service thereofy and in case of defuult
the appearance to be set aside and plaintifl to be at libesty to
sign judgment.(a)

Luniey v. Rocers.
Writ of Trinl—Practuce.
Anonder for a wait of Tenl will notan geneml be ganted when there 1< dine
lnmu as o the nature ar lezal effect of the justrument sued one Nor will at
we getsted in any ense when the derendant?’s nttomey sseurs that be behieves
the “Ural will invalve dithenlt questions. el the nature of the acton and
pleadmgs, w the Judge?s opinton. adits of such bemnyg the case.

{June 21, 1857.)

Hector Cameron applicd on behalf of the plaintit for an
order for a writ of Trial to issue in this canse on the usual
grounds, stating in his aflidavit that the action is brought on
s¢q certain agreement or promissory note” for £242.

C. 8. Patterson, contra, put in an affidavit to the following
cflect, among other things:

1st. That thie plaintiff declared in his first count “asmma
prowmissory note,” and in the second count for money payable
on common counts.

2nd. That the defendant has plead ¢« non fecit?? and ¢ nun-
quam indeblitatus.”?

3rd. That he is instructed by the defendant that he never
gave any promissory note to the plaintifi.

4th. That he is informed that the instrument alleged to be
a promissory note is a letter from the deferulant 1o the plamtitt
and not a promissory note.

5. That he believes the trial of this cause will involve diffi-
cult questions of fact and law.

Myr. Cameron produced the instrument sucd on, and ad-
niitted it 1o be thegame as deseribed 1n Mr. Patterson’s affidavit
and that it is the sole ground of action, but contended that 1t
is tantarsount to a promissory note.

Ricuanrps, J.—I doubt that this instrument is a promissory
note, as sucd, and therefore must discharge this summons,
especially since the defendant®s attorney swears that he thinks
the casc will involvo diflicult questions of law and fact.

Summons discharged: costs to be costs in the cause.(b)

Pruces v. Keray.

In applications for writs of ‘I'nal, when the parties are pressed for 1ime. the
mdge will in gencral make the aummons atsolute on retarn, mstead of cn-
Luging ity reserving to defendant 1o move o sescind at,

(Junc 27, 1857.)

The usual sumtnons for a writ of Trial was taken out in this
cause f'cslcrduy, returnable to-day.

Jackson applicd for the defendant, and asks for an enlarge-
ment for the purpose of advising with his principal.

The plaiutiff objected to the enlargement, unless the defen-
dant would consent to take short notice of trial if nccessary, it
being next to the last day for giving notice of trial.

Jackson objected to the imposition of terms, and insisted on
an enlargement as a right.

Ricuaros, J., after consulting with some of his brother
Judges, made the summons absolute, nothing appearing on the

(a) Har. C. L. P. Act, 1856, sec, 224, note a.

{b) The scctions of S Vic.. ¢ap, 13. which autliorize wris of Tnal and Inquiry
(2€e2. 51-86) have Leent repealed by the €, C, P Act, 1837,

papers inconsistent with the application, but reserved leave to
1 cdelendant to move to rescind the order in caso he shall have
any valid objections 10 its having been granted.(a)

LeEwis v. Brackwoop.
Practice—Affidavits.
Einteling an affidanst i o canse~defendants ats.~pluntls 1s irtegular.
(June 27, 1831}

Jackson teok out a summons for a writ of Trial in this cause
on the usual grounds. . .
‘The defendant objected and put in an affidavat in sup£on of

lus oljections, entitled ¢ Bluckwood, defendant, ats. Lewts,
plainl;’[f.” .
Juckson abjected to this aflidavit being read on the ground

that it was not entitled properly, as this mode of entitling
papers had frequently been held irregular.
Ricnarns, J., on the authonty of Richands v. Isaac, allowed
the vbjection, and refused to hear thoe aflidavit.
Summons wade absolute.

Syt vo. McGnur.
Oral conmimation—4 flidavits—DPiuctice,

Affdavits in support of npplications for oral examinations as todedts. &c.. under
the 193nd aee, C, Jo P Act, should specify what cfucts hive been made to
calleet e judgment, and shoudd show that it canuet be recovered m the

ordmary way, une, 1857.)
s 8

This was the ordinary application to compel the defendant
to autend before the Deputy Clerk of the Crown at London
and subinit to be orally examined as 1o his effects, &c., under
lg.‘ird section of C. L. P, Act, on an affidavit to the following
eflect:—

Ist. That judgment had been obtained by the plaintiff for
£2,250. judem v ol

,250.

2nd. That the judgment is unsatisfied, except the amount
of £364 19s. 6d. made by tho sherift under an execution in
this cause.

3rd. "That thero still remains due on the said judgment
£1,685 0s. 6d.

4th. That venue is laid in the county of Middlesex.

Ricnanps, J., refused to grant the summons on account of
the insufliciency of tlns aftidavit, which should have shown
that the Lalance due cannct be obtained by execution or other-
wise in the ordinary way, as for instance that the sherifl has
returned « nulla bona,” or something 1o the like eflect, and
should also have specified what eflorts have been made, if any,
to make the amount from defendant.(b)

COUNTY COURTS.

{In the County Court of the County of Esscx—A. CHEWITT, Judge.)

McMULLER,. coveneennn... Plaintiff.
ANSTEY) cenennennnnnnnnns Defendunt.
A PrINes,. ool Clutmant.

Interpleader—Conseng wnder 15t and Gth scesions of 7tk Vie., cap. 20
(July 28,1857.)
Tho Sheriit Jevied under plaintitl’s execution, and on claim
caused the plaintiff and claimant to Interplead. The points
raised were:
1f a chattel mortgage for £49 and interest, duly sealed before
1st of August, 1857, and registered, was mvalid by reason of
its securing a party against future liability against execution
creditors, he being an endorser for £25, a part of the £49, the
other £ being previously due otherwise—and how the mort-
gagor’s (supposed) infancy aflected the claimant’s security.

{a) Sce note to Lumnley v. Rogers.
(%) Scc note b, 1o section 193 of Iar, C, L. I\ Act,
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There is nothing clearly against it in any law or decision up
to the passing of 20 Vie. cap. 3, in force on 1st of August next,
which has the appearance of permitting this course for the

Jirst time, bat nowhere implies that the law was previously
otherwise, as its 3rd section only limits the time such security
has to run, in the first instance to one year, renewable within
30 days of its expiration—providing more particularly than
formerly as to its bona fides, 20 as to be valid as against cre-
ditors, subsequent purchasers and mongagees in good faith.

Previous to the statute all this might have happencd, and
often did take place for other periods than one year—and this
statute only restored it, providing carcfully for the manzer of
doing it.

Many cases were decided before and after the former Acts
on this subject, but the latest are in 5 C.P.R. 185 and 314, 5—
Ross v. Winans, mortgage on land,and Canuff v. Bogert,
chattel mortgnge—both to secure from loss on accommodution
paper not then due, in which there does not appear to be any
olgecuon to this course—though the chattel mortgage was con-
sidered void as against an execution “creditor for not being
registered, the mortgago not having been accompanicd by an
immediate delivery, followed by an actual and continued
change of possession of the chattel in lien of registry: other-
wise 1t was conceded the security for the future liability would
have been sound under the then statutes.

Asto inf:mc)', the execution creditor and the claimant are
pari passu—in the samo position. We cannot very well
take defendant to be an infant to defeat the previous
chattel montgage, and in the same breath hold him to be of
age tosupport the after judgment and execution—though it
seems the claimant acted towards him as being of age by
endorsing his note and taking his mortgage, and also at some
time (not stated wlien) said or admitted he was an infant,
But against this [ take it, defendant by his own acts so far,
has declared himself of age, i.e., by not pleading infanéy to
the oxecution creditor’s action, and not denying the vabdity
of claimants chattel mortgage by any legal or equitable pro-
ceeding.

In the present state of this case, if infancy (clearly estab-
lished by other parties) could have any effect, though none
can urge it but himself, it would be the making the elaimant’s
fiability more present than future—if that can have any more
favorable effect upon the secarity, (though it appears to me to
make no diflerence here) as defendant might not only fail to
pay the note at maturity but plead infancy to any subsequent
f,“ifa on it, leaving the claimant the only party certainly to the

older.

Order, that Sheriff withdraw and for no action, &c.; each
party to bear his own costs.

—
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OUR NEW ARRANGEMENTS.

This number of the Journal is issued under the
reeent Editorial arrangements, and will be the last
published in Barrie.

Hereafter the Law Journal will be printed and
pablished for the Editors at Toronto by Messrs.
Maclear & Co., the leading if not the first publish-
ing housc in Canada.

The Journal will appear punctually in the first
week in each month, and will he mailed in Toronto
to cach subscriber’s address on the day of publi-
cation.

We trust with the enlarged facilities we shall
now have, to render the Journal more useful to all
interested in the subjects it embraces.

It will now be a prominent object of the Editors
to pay especial attention to the Practice of the
Courts; and we hope to be of material use to the
profession by keeping them informed as to deci-
sions on matters of Practice. Such decisions are
less regulated by general principles than the other
branches of the Law. They arc often arbitrary,
and not less arbitrary than inflexible : on that ac-
count it is difficult to remember them, and much
more so than rules of law traccable to some well
known principle.

The recollection of the one, however, is not less
important than the recollection of the other.  With-
out a knowledge of the Practice a knowledge of
the Law would be to many persons barren and
useless.

Happily, owing to recent and extensive legis-
lative changes, the Practice of the Superior Courts
of Common Law and that of the County Courts, is
now the same, and the machinery of these several
Courts are very nearly alike.  This will give addi-
tional and enlarged value to reports.

We will endeavour to keep the Profession well
posted up in the cases decided here and at home.
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The Practxcc of the Supcnor Cowrts \\’lll b(, Mn
Harrison’s more immediate concern.

Mr. Arpacn will continue to apply himself to
local administration, and to subjects of a general
character.

Occasional articles from gentlemen peenlimly
fitted to discuss legal subjects with ability, will
from time to time appear; indeed some of our pre-
sent contributors have had large experience, and
continue 1o be practically conversant with the mat-
ters upon which they write, and we hope 10 increase
the number. We are willing to pay a liberal remnu-
neration for accepted matter.

On a future oceasion we shall have a word more
for the profcssion; at present we can only briefly
refer to improvements that in the end it s trusted
will secure for the Law Journal the position it aims
at, that of a ¢ Professional Monitor.”

TIIE ACTS OF LAST SESSION.

The last session of the Legislatare is noted, not
merely for the great number of bills introduced, but
for the great number of bills which have become
Law. Among the Acts passed there arc some of
very great interest to the legal profession, and others
of vital importance to the social well being of the
Province. At present our intention is not to do
more than "’IVC a hasty summary of the Acts which
more parnculaﬂy concern the legal profession.
This we are enabled to do, although all the acts of
the session have not yet been published, owing to
the sery convenient and satisfactory mamner in
which the Acts, as printed, are arranged.

The Acts of Profcssional interest are those relat-
ing to Civil and those relating to Criminal Law.

Of those relating fo civil law there are cleven, all |

l)mclxc(‘—((,'lp 63 ) ‘\Iuc service under nrtxclcs is
now of litile avail without actual capacity and
knowledge, into which the Law Society is empow-
cred to examine. Relief is afforded to persons
succeeding to the real cstate of persons dying
intestate, notwithstanding the infuncy or absence
{from the Province of co-hcirs—(cap. 65.) It is our
deliberate opinion that a greater measure of relief
would be the restoration of the law of Primogeni-
ture. Since the abolition of that law, each act
having reference to the new state of things, is
nought clse than a fresh flounder in the quagmire
of perplexity. Great improvements at Osgoode
Hall, the seat of the Superior Courts, are author-
ized, to pay which an increased levy is enacted for
law proceedings in those Courts—(cap. 65.)

We now turn to Practice and Procedure in civil
cases. Proceedings at the suit of the Crown in Rev-

t enue cases are much simplified—(cap. 2.) The law

as to Error and Appeal is also simplified, and the
constitution of the Court altered—(cap.5.) The
Court is made to consist of the Judges of the several
Courts of Queen’s Bench, Chancery, and Common
Pleas, ¢“and of such other persons being barristers
of the Upper Canada bar, and having held the office
of Judge of some or one of the Superior Courts of
Common Law or Equity in Upper Canada.” The
Government has, we sce, recently availed itself of
this provision and restored to the country the inval-
nable services of that able, learned, and much
respected gentleman, Chief Justice Macaulay.

An attempt is made to inerease the cfliciency of the
Court of Chancery by decentralizing the business
of the Court, and making it nccessary for the
jJudges to go on Circuit—(cap. 56.) For ourselves
\vo expecet nolhms; good out of Nazareth, but none

of which must be of morc or less concern to our"’h'lll be more pleased if it turn out that we

professional rcaders. The Insolvent Debtors Ex-
tension Act of 1856, which caused so much alarm
throughout the length and breadth of the land, is
repealed—(cap. 1.)  Many persons who looked for-
wazrd to be freed from their debts—some, no doubt,
honestly, but many most dishonestly—are deprived
of the intended relicf.  The Aects regulating Bills
of Sale and Mortgages of personal properiy are
repealed, and with slight amendiments re-cnacted
and consolidaied—(cap. 3.)
madc in the mode of tiic admission of attorneys to

. L
A radical change is,

'are mistaken in this respeet. The procedure of
the Courts of Common Law of superior and infe-
rior jurisdiction, is also slightly amended—cap.

'57.) A laudablc provision is made for the admin-

istration of justice in unorganized tracts of country,
by the establishment of temporaryy judicial Dis-
tricts, having local Courts—(cap. 60.) This com-
pletes our summary of the Acts relating to civil

; Law.

If we have causc to say that much has becn
done as to civil law, what shall we say of the acts
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relative to criminal law? More numerous and
more important acts upon this branch of the law
were placed on the Statute Book last session than
during any previous session within our memory.
These Acts are not less than ten in number. The
right of appeal given to persons convicted of trea-
son, felony, or misdemeanor, is in principle an
extension of the liberty of the subject—(cap. 61.)
Though we cordially endorse the principles of the
act, yet we frankly confess that some of its details,
not now necessary to be mentioned, do not meet
with our approbation. The act for the appointment
of County Attornies to attend 1o the local adminis-
tration of justice, we conceive to be a step in the
right direction—(sec. 59.) We have rnore than
once in the columns of this Journal advocated
views closely identical with those contained in the
provisions of this act. The acts which have as
their object the removal of delays in the adminis-
tration of criminal justice, are deserving of un-
mixed praise. The swearing of witnesses before
grand juries, instead of in open Court, will greatly
conduce to ‘the speedy despatch of criminal busi-
ness in those counties where a large amount of
business comes before the Courts—(cap. 4.) So
the act declaring that there shall be no postpone-
ment by traverse or otherwise, unless upon good
cause, of trials for misdemeanors—(cap. 62.) By
these acts the time not only of witnesses but of
jurors, will be much economized. Of the same
character as the preceding is the act which enables
Magistrates in certain cases to dispose of charges
of larceny in a summary manner—(cap. 2.) Pro-
vision is also made for the more speedy trial of
juvenile offenders—(cap. 29.) And for such offen-
ders there are 10 be Reformation prisons, in lieu of
schools of infamy—our common gaols—(cap. 29.)
There are certain offences which, though hitherto
not criminal, are now made so. Thus, cruelty to
animals—(cap. 31.); and forging foreign coin—
(cap. 81.) So provision is made for the holding of
inquests upon the origin of fires, when there is rea-
sonable ground of suspicion—{cap. 36.)

We cannot, for want of space, now say more
upon the subject of the Acts of last Session. There
are several of them about which we could give
much useful information, but are compelied to defer

doing so until a future time.
21

ADMISSION OF ATTORNEYS.

An attorney is an agent authorised to conduct
litigation in Courts of Justice. Besides being an
agent in the common acceptation of the term, he
is an officer of the Courts, having rights and privi-
leges, and subject to duties and liabilities. An
attorney at law represents a class, some of whom
every man, woman and child may at some time or
other find it necessary to employ—into whose ears
are daily poured tales of distress and wrong, per-
haps breathed to no other mortal—a class upon
whose judgment and integrity depend the welfare
of thousands, nay, the happiness of thousands of
homes: in a word, a class whose duties are ardu-
ous, often painful—whose position is honourable,
often unpleasant.

Many qualifications are essential to the due per-
formance of these duties; there must be integrity
and learning, judgment and honour.

There exists no tribunal empowered to endorse
any man as upright, discreet and honourable, save
that of the public; to this tribunal all men, no inat-
ter of what calling or profession, must appeal : but,
however competent to deal with these very neces-
sary qualifications in a good attorney, the tribunal
of the public is wholly incapable of deciding upon
2 man’s learning, and least of all learning so ab-
struse as that required in the profession of the law;
for this a tribunal, likely to be competent, com-
posed of lawycrs of known standing and tried
ability—the Law Society of Upper Canada—is
constituied. The public, if obliged to take an
attorney upon trust in every case, might by a sad,
slow and expensive process, be driven to form an
estimate by no means flattering, of his fitness.
There is sometimes little time for inquiry, and
often when inquiry is made, little confidence to
be placed in the result. In this strait the Law
Society comes to the relief of the public, by saying,
we recommend this man to you as learncd, because
we have examined him and found him so, and we
recommend him to you as lonest and honourable,
for if he were not we should deprive him of his
right to practice. The man who desires to serve
his fellow-men, either as a barrister or as attorney,
or in both capacities, must now in Upper Canada
first satisfy the Law Society as to ¢ fitness and
capacity. This is not as it has been: hitherto to
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entitle a person to become an attorney, service
under articles for threc years if a graduate of a
nniversity, or for five years if not, was only the
prerequisite. A change has been made. From
the fact of the change we might presume a neces-
sity for the change existed, (on a previous occasion
we proved it.) It has at Jast been discovered that
a man may serve for three or five years in an attor-
ney’s office without thereby becoming learned in
the profession. Indeed there have becn ways of
satisfying the term of service other than by down-
right study and earnest application. With nothing
to fear, no examination to pass, there has been in
some cases shameful neglect of duty on the part of
so called law students. Men there have been who,
unmindful of the great scope and objects of the
profession—unmindful, in fact, of their own best
interests, as well as those of the public—palmed
themselves upon their fellowmen as wise, learned
and honest, whose only claims to be so considered
were their impudence, effrontery, and unpardona-
ble audacity. It has been well remarked that young
men, in becoming attorneys, cnter into a solemn
"contract with society at large that all men may em-
ploy them, not only advant'wcously but safely, with-
out compromising interests which must be entrusted
to them. After all the time spent by a student in
an office is of itself a very insufficient test of effi-
ciency. One person may learn as much in threc,
as another in twenty years. Time spent is not the
test,—but time well spent by a person naturally
qualified. We believe no individual, however as-
siduous, can acquire a knowledge of the law suffi-
cient to cnable him to practise it as a profession in
"less than three or five years. These periods have
therefore, in our opinion, not been adopted without
proper consideration, and ought not to be altered
without a clear necessity.

It being the duty of the Law Society to present
to the public men qualified to practise as attor-
neys, the power to examine as to capacity and fit-
ness is very properly confided in that body. With
them will rest the credit of giving to Canada a
learned and dignified class of attorneys, or the
responsibility of giving to it ignorant, vain, and
hurtful pretenders. The powers of the Law Society
to examine applicants for admission as attorneys,

is conferred by an act of last session, entitled ¢ An
Agt to amend the Law for the admission of Attor-

neys,” (20 Vic. cap. 63); it was passed on the 10th
June, 1857, and came into operation on the day
when passed. Many of our young readers, we
know, would have been better plecased had the day
for the Act to take effect been delayed some months
longer; but we must deal with the Act as we find
it, now that all its provisions are in full operation.
It not only consolidates the former Statutes, but
contains many new and really useful provisions.
We trace ip it many clauses taken in whole or in
part from the English Statute 6 and 7 Vic. cap. 78.
The decisions in England under the latter Statute,
and they are neither few nor far between, will be
of great service in the construction of our new act.
The first change that strikes the eye of the reader
is that already noticed, which makes it necessary
for articled clerks to appear before the Law Society
to be examined as to fitness and capacity before
admission (sec. 6.)

The persons entitled to apply for admission may
be thus classified :

First—Persons who shall have been previous to
or after the passing of the Act duly called to prac-
tise at the dar of any of Her Majesty’s Superior
Courts not having merely local jurisdiction in Eng-
land, Scotland, or Ireland—persons lawfully sworn,
admitted and enrolled Atforneys or Solicitors of Her
Majesty’s High Court of Chancery or Courts of
Queen’s Bench, Common Pleas, or Exchequer, in
England or Ireland, or Writers to the Signet, or
Solicitors in the Supreme Courts in Scotland, or
Attorneys or Solicitors of any of Her Majestys
Colonies wherein the Common Law of the land
prevails; these not to include Attorneys of the
Courts of the Duchy of Lancaster, or of the Coun-
ties Palatine, of Lancaster, or Durham, in England,
or of the Court of Sheriffs substitute, or other infe-
rior Court of Scotland, or of any other than the
Supreme or Superior Courts of Judicature of Her
Majesty’s Colonies (sec. 5.)

Second—Persons who shall have taken or who
shall take the degree of Bachelor of Arts or Master
of Arts, Bachelor of Law or Doctor Laws, in either
of the Universities of the United Kingdom of Great
Britain or Ireland, or in either of the Universities
of this Province (sec. 4.)

Third—All others not included in the foregoing
who shall bave complied with the Act (sec. $.)
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Different provisions are made for these different
classcs of persons, but there are certain regulations
common to all; the following may be enumerated :

1. Service with a practising Attorney of Upper
Canada under a written contract of service.

2. Attendance at the sittings of the Courts of
Qucen’s Bench or Common Pleas of Upper Canada,
pursuant to regulations to be made by the Law
Society of Upper Canada.

3. Deposit with the Law Society of Upper Can-
ada at least fourteen days before the first day of
the Term in which admission is sought of the con-
tract of service and any assignment thereof, together
with an affidavit of the due execution thereof, and
of due service thereunder, and a certificate of hav-
ing attended the sittings of the Courts.

4. Examination as to fitness and capacity by the
Law Society, which body is authorized * to inquire
by such ways or means as they shall think proper.”

5. Payment to the Law Society in deposit of
articles and assignments, &c., of ten shillings, and
for the examination of fitness and capacity, of ten
pounds,

The only material difference as to the provisions
made between the three classes of persons above
enumerated is as to the period of service necessary.
Persons of the first class are required to serve only
for the term of one year; persons of the second, for
three years ; persons of the third, for five years.

There are a few peculiar regulations with respect
to the first class that may also be mentioned: they
must, at least two months previous to notice of in-
tention to apply, advertise in the Canada Gazclte.
They must, if Barristers, produce and file certifi-
cates of having been called to the bar, or, if Attor-
neys or Solicitors, of their enrolment as such.—
They must also, whether Barristers, Attorneys, or
Solicitors, produce and file certificates to the effect
that at the date thereof applicants were on the books
of the Society that called them, or on the roll of
Attorney or Solicitors of their respective Court or
Courts, and that no application had been made
against such person for misconduct. They must
also, whether Barristers, Attorneys, or Solicitors,
produce and file certificates, under the hands of
two or more persons, of good moral character.—
The two last descriptions of certificates must bear
date within three months of the first day of the

Term within which application is made (Seec. 5.)
Pcrsons who, during the recent Session of the
Legislature, made application for special Acts of
Parliament, upon proof of the fact, and service
under articles for one year, may be admitted with-
out the certificates otherwise made neceessary (Ib.)

These are the main features of the Aet, which,
containing as it does twenty-six sections, does not
at present admit of a review in detail. It does
not fully carry out all the improvements we have
advocated in these pages, but on the whole is a
marked improvement on the old law. We hail it
as a statesmanlike measure—necessary not only to
remove previous legislative inconsistencies, but to
clevate the status of the Attorney as a branch of
the legal profession. It remains with the Law
Society of Upper Canada to carry out this wise
and generous enactment, in order that we may at
all times have men respectable and respected—
men who shall render the law ¢lovely and digni-
fied as the guardian of peace and order.”

U. C. REPORTS.

—

By the obliging and disinterested attention of
M-r. Rosinson, the Reporter to the Court of Queen’s
Bench, we are enabled to lay before our readers
several cases of importance. Those we had not
room for full head notes are given of.

BOOK NOTICE.

Tue Lower Caxapa JUurisT—COLLECTION DE DECISIONS DU
Bas Canaba.  Lovell, Montreal. Published monthly, 20s.
per annum.

We have received numbers 1, 2, 3, 4, and 7, (Nos. 5 and 6
we have not received) of this work, and hail with pleasure the
appearance of a publication calculated to give some insight
into the Law and Pratice in Lower Canada.

The design of the Lower Canada Jurist is thus explained by
the Editors :—

“The want of any sufficient system of law reports is so
¢“generally felt and acknowledged that the Editors think it
‘“unnecessary to make any apology in offering the first number
“of the Lower Canada Jurist to the public.”

«The Jurist will consist of twenty-eight pages of letter-
“ press, published monthly, and will contain reports of all the
“cases of interest decided in the Superior Court in Montreal,
¢¢and those in the Court of Queen’s Bench on appeal from,
“ Montreal, and any spare room will be filled up with some
“work connected with the jurisprudence of the country, and
¢ which wiil be paged separately from the reports.”
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We have read several of the cases; the work of the Editors
80 far as we can judge, is well and ably done. The statement
of facts, &c., in cach is at all events clear briet and well put,

We wish the undertaking every success, and trust it may
meet tho gencrous support it merits from the Lower Canada
bar,

There are no less than twelve Editors, and wo notice that
each case bears the initials of the gentleman reporting it.

MONTHLY REPERTORY,

CIIANCERY.

Vv.C.W. Berts v. MexuEs. June 4.

Production of documents— Privileged communications—
Co-defendants.
Communication between co-defenidants in referenco to the
matters in question in the suit not entitled to prorection,

V.C.R. DarBEY v. WHITTAKER. July9, 14,

Specifie performance—Good will—Fixtures at a valuation
to be made.

D. agrees with W. and auother, in wnting, to scll them a
Jease, trade and good will, subject to the reat and ordinary
covenants, but free from all other incumbrances; also to sell
the tenant’s fixtures, furniture, and effects, at such sum as tho
same should be valued at by two persons named or their
umpire, and all the stock of beer not exceeding a specified
quantity, at the valuation of two licensed guagers or their
umpire. And for the consideration aforesaid the purchasers
agreed to accept an assignment without requiring evidence of
title prior to the lease, and if either party neglected to perform
the agreement he should pay to the other £150 as liquidated
damages.

The defendants_alleging misrepresentation refused to pro-
duce the lease under which the plawntiff held, and the forfeiture
of the lease by change of a policy refused to complete.

Held, that all these objections were untenable ; but specific
performance refused on the ground that the clause as to fixtures
and stock could not be enforced.

Semble, the Court will not decree payment of a valuation to
be made, but will enforce a contract for purchase of a good
will where it is annexed to the premises.

M.R. JonEs v. WiLLiams. Ap. 27, May 30.
Mortgagor and Mortgagee— Deposit—Priority—Notice.
A deposit of deeds relating to part of an estate with a repre-
sentation that they comprise the whole does not create an
equitable mortgage over the whole. Neglect to enquire may
be sufficient to fix a purchaser with notice without any fraud-
ulent motive 1n omitting the enquiry.

Q.B. GEE V. SMART. June 23, July 4.

Equitable plea—Covenant of husband to pay debt of wife—
! # Ezoneration q{' husband’s eﬁage. i
To a declaration on a covenant in a deed to pay a sum of

money the defendant pleaded by way of equitable defence

that he and his wife being «zized in fece in her right of certain
lands mortgaged then by the deed in question to the plaintiff
in fee as a security for the money in the declaration men-
tioned—which was advanced by the plainuff to enavle the
defendant and his wife to pay oft a lvan previously contracted
by the defendant at his wife’s request, in order to pay a debt

contracted by her before her matriage, and that the defendant
had no other interest i the money so advanced ; that the wife
having since died intestate the plaintift had as her heir at law
become possessed of the equity of redemption in fee of the
lands as he already held the legal estate in fee, and that the
lands were of greater value than tho money in the declaration
mentioned.

Ield, that the husband’s estate ought ta be exonerated, and
that the plea was valid by way of equitable defence.

RoserTs v. CRUFT.
Equitable mortgage— Priority—Notice.
A prior equitable mostgage will not be postponed to a sub-
sequent one, merely on the ground that the deeds first depos-
ited did not include the conveyance to the depositor and showed
uno title in him.

EX. GELAN v. HaLL. May 23,

Justice of the Peace—Power to remand to prison— Liabili
lo suit for corruption in his office—Statute 11 & 12 Vic.,
cap. 43, scc. 16.

A Justice of the Peace has power under 11 and 12 Vie.,
cap. 43, sce. 16, to commit to the house of correction during a
period of remand in a case where he could not issue a war-
rant, but 2 summons only.

A declaration stated that a defendant, a Justice of the Peace,
convicted the plaintiff wrongfully, wilfully, and maliciously,
without reasonable or probable cause, and that the plaintiff
was thereby compelled to pay a sum of money, and that the
conviction was afterwards quashed on appeal to the Quarter
Sessions.

Held, that it disclosed a cause of action.

M.R. July 2.

COMMON LAW,

EX. LArpus v. MELROSE ET AL. June 12.
Juint stock companies (limited)—Promissory notc— What
noles are “in the name of the company—Statute 19 and

2 Vic., chap. 157, sec. 43.

The following promissory note was made by persons author-
ised to bind a joint stock company, registered under 19 and 20
Vic., cap. 157:—

¢“London, Deeember 31st, 1856. Three months after date
we jointly promise to pay Mr. F. 8., or order, £600 for value
rceeived 1n stock on account of the L. and B, J. and H, Com-
pany (limited.) Signed, J. M., H. W, J. H,, directors; E.Q.,
secretary.”?

Ileld, that the note was binding on the company, and uot on
the persons who signed it indivi(Tually.

THE DIVISION COURT DIRECTORY.
Intended to show the number, imits and extent, of the several Division Courts
of Upper Canada, with the names and addresses of the Officers—~Clork and
Bailf,—of each Division Court.¢

COUNTY OF BRUCE.
Judge of the Division Cours, RosxRT CooPx®, Esq.,—Goderich.

Third Diciswn Court.—Clerk, Charles R. Basker,—Kincardine P. O.; Baiif,
R H. Thoruhill,—Kincardime P. O, ; Lmits—The townships of Huron,
Kinloss, Kincardinc and Bruce.

Eighth Division Court,.—Clerk, J. Jamieson,—Brant P.O. ; Baiiff,~— Benson,
Berant P. O.; Lunus—The townships of Brant, Carrick, Culross, Greea
nock. and that portion of the townsiup cf Eldershe soutk of and including
the cighth concession,

Ninth Division Court.—Clerk, John Eastwood—Saugeen P O. ; Baidiff;, Jas. Orr,
—Saugeen P.O.; Limus—"The townsiips of Arran, &\lgecn, Amabla,
and all Eldershe north of the eaghth concession.

N B.=The Divisions aré nmaliered with those in Huron.

4 Vide ovservations ante page 196, Vol. I., on the utility and necessity of this
Inrecto.y.



