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Toronto, March, 1873.

The Right Hon. Stephen Lushington,
D, C. L., late Judge of the High Court
of Adiniralty, died on the 18th of January
last, in his ninety-second year. He was
in full possession of his faculties to the
‘last. He had occupied a seat on the
bench for forty years.

If we may judge from a remark in &
cotemporary in the United States, there
are ab least fifteen thousand members of
the legal profession who may be expected
to subseribe for a law periodical—how
many more we know not. This explaing
the plentiful crop of law serials.

Mr. Vice-Chancellor Strong held a few
days ago, on appeal from the Referee in
Chambers, that the latter officer has no
power to exercise the summary jurisdie-
tion of the Court of Chancery with refer-
ence to proceedings against solicitors. It
would appear also, that neither has a
judge in Chambers that power, which can
only be exercised by the Court.

The temporay appointment of Mr.
Esten as Secretary and Librarian of the
Law Society has been confirmed by the
Benchers. A better person for the office
could not have been selected ; whilst the
name, familiar to us as that of one of the
most respected of our judges, will be kept
in active remembrance, we hope, for many
years to come.

Mr. Willoughby Cummings, who has
hitherto discharged the duties of Regis-
trar’s Clerk in the Court of Chancery,
having resigned, Mr. Ault, Barrister,
lately of Cornwall, has been appointed
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to succeed him. Mr. Cummings was an
excellent officer, but his health was not
equal to the sedentary life and bad air of
Osgoode. Hall. Mr. Ault will form a
valuable acquisition to the Registrar's
Staff.

At a banquet given by the Phila-
delphia bar to Chief Justice Thompson,
on his retirement from the bench, one of
the speakers read a letter which Lord
Mansfield had written to a former head
of the Supreme Court of the State, Chief
Justice McKean, in acknowledgment of
the receipt of a copy of Dallas’ Reports.
The léetter reads thus :—

Sir: I am not able to write with my own
hand, and must, therefore, beg leave to use
another to acknowledge the honor you have done
me, by your most obliging and elegant letter,
and the sending me Dallas’ Reports.

1 am not able to read myself, but I have heard
them read with much pleasure.  They do credit
to the Court, the Bar, and the Reporter; they
show readiness in practice, liberality in principle,
strong reason and legal learning ; the method,
too, is elear, and the language plain.

1 undergo the weight of age, and other bodily
infirmities, but blessed be God { my mind is
cheerful, and still open to that sensibility, which
praise from the praise-worthy never fails to give.
Laus laudari o-te. Accept the thanks of,

Sir, your most obliged,
And obedient humble servant,
MANSFIELD.

Judge Nelson,a member of the Supreme
Cotrt of the United States, lately resigned
after occupying the bench for 50 years,
of which 22 years was passed as a judge
of his native State of New York, and the
other 28 as one of the justices of the
Supreme Court. The Albany Law Jouwr-
nial says that such length of judicial
service is without precedent in the States
or England, and doubts whether it has a
parallel in the history of jurisprudence.
Dr. Lushington served 40 years, Lord
Mansfield 32 years, and Lord Eldon, 28
years, and they were the longest- on the
bench of Great Britain. In the States

Chief Justice Marshall was 34 years on
the bench ; Chief Justice Taney, 30
years ; Judge Story, 34 years, and Chan-
cellor Kent, about 25 years.

It may be interesting to mnote that
Pollock, C. B., was 82 years of age when
he retired from the Exchequer, while in
Ireland Mr. Blackburne was appointed
Chancellor when he was 84, and Lefroy,
C. J., retained office till he had reached: -
the age of 92. At present the oldest
Judge in England is Sir Fitzroy Kelly,
who is 76, and in Ireland Chief Baren -
Pigot, who is 72.

‘We are indebted to the courtesy of Mr..
Meagher, Barrister, of Halifax, for several
important and interesting decisions in the
Province of Nova Scotia. Both Mr.
Meagher and Mr. Bligh, also a barrister
in Halifax, kindly sent us a mnote of
a case decided by the Chief Justice, Sir
Wm. Young, on the Insolvent Act of
1869, which brought up the question of
priority as between an attachment creditor
and an assignee on a compulsory liquid-
ation. It appears that the plaintiffs
issued an attachment under the Abscond-
ing Debtors Act, (which is much the
same as ours), about the middle of Sep-
tember last, and soon after obtained an
order for the sale. of the property attached,
on the ground of it being perishable—
the proceeds to be held by the Sheriff to
answer the final disposition of the cause.
The property was sold about the first of
October, and some twenty days afterwards
the defendant’s estate was placed in com-
pulsory liquidation under the Insolvent
Act of 1869. The assignee’of defendant’s
estate applied to the Chief Justice for an
order to compel the Sheriff to pay the
proceeds of this sale to him on the ground
that by the issue of the writ of attach-
ment under the Insolvent Act, the assignee
became entitled to the money in the Sher-
iff’s posséssion. The Chief Justice how.
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ever held that the property of the debfor
having been attached and sold under the
Absconding Debtors Act before the
debtor was moved into compulsory liquid-
ation, the plaintiff was entitled to the
proceeds of the sale in preference io the
assignee in insolvency. = The name of the
case is Neal et al. v. Smith.

Slater v. Pinder L. R. 7 Ex. 95, and Ex
parte Roche LR, 6 Ch. ap, 795 were cited
on the argument, to show that under the
Act of 1869 the words ¢ creditor holding
a security ” were construed to extend to
an abtaching or execution creditor, who
had no notice of the act of bankruptey,
and also to show that the rights and liens
given by the Absconding Debtors Act
could only be taken away by express
enactment.

The Chicago Law Institute is agitating
for a change in the system of law report-
ing in the State of Illinois. The com-
plaints are that the reports of the Supreme
Court are excessive in price, deficient in
quantity and dilatory in appearance. A
computation is made of the reporter’s
profits, and it foots up at $15,185.25 per
year—which is nearly four times the
salary of a Supreme Court Judge! They
suggest, according to the plan long in
force in this Province, that the reporter,
who i3 a public officer of the State,
should be compensated by salary, instead
of being allowed profits. The report of
the Committee thus proceeds :

““ The public requirement is to have the most
law in the fewest books. The reporter’s interest
is, the least matter in the most books. The true
canon of law reporting has been pronounced to
be, to convey the fullest information in the
Jeast space. Establish the reporter's pay in a
stipend, and the canon may be observed ; but
allow bim the privilege of profit from his copy-
rights, and it becomes improbable. An eminent
late Lord Chancellor (Lord Cranworth, in Dud-
geon v. Patrick, 1 Macq. H. Lds. 724) has said,

¢ We are now overwhelmed with law reports,

and I think every reporter deserves well of his -
country who condenses.’ Compression, however,

is a merit not confidently to be looked for in a
reporter whose epportunities tend and tempt to

make him forgetful of his country, and to
deserve well of himself, by the art of amply-
fying. A chief vice of the reporteris, that that
art has been too freely applied in producing the
reports. Bookmaking designs and devices
run through the whole series. All the con-
trivances of spacing, paragraphing, blanks, ver-
bose and needless syllabuses and prolix indexing
are systematically and literally used, so that the
reporter hias, in more than the sense of the words
of the statute, given us the cases ¢ drawn out
at length,

Sir George Honyman, Q. C,, has been
appointed to the seat in the English Court
of Common Pleas rendered vacant by the
resignation of Mr. Justice Byles. The
leading organs of professional opinion in
England, the Solicitors Journal, the
Law Times, and the Law Journal, speak
-of the appointment in the highest terms.

The Solicitors’ Journal says :—

Sir George is well known as one of the
soundest and most accomplished of mercantile
lawyers, and his appointment will add great
strength to the Court of Common Pleas, whose
decisions during the Presidency of the late Chief
Justice Sir Willlam Erle, supported as he was
by one of the strongest puisne benchers ever
known, enjoyed the highest reputation,

The Law Times is equally commenda-
mendatery :—

It was generally anticipated that Sir George
Honyman, . €., would have been promoted to
the vacancy in the Court of Exchequer which
wag filled by the elevation of the present Baron
Pollock. We named him for that position ; but
in the exercise of a wise discretion the Lord
Chancellor reserved him for the expected vacancy
in the Court of Common Pleas, To that court
he has new been raised, and a better appoint-
ment, or one which more thoroughly receives
the approbation of the Profession, could not
have been made. For many years Sir George
Honyman has enjoyed the reputation of being
one of the ablest lawyers of his time, and when
Lord Chief Justice Bovill and Mr. Justice Lush
were raised to the Bench he succeeded to the lead
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in commercial business at Guildhall. Sir George
Honyman is the eldest son of the late Colonel
Sir Ord Honyman, Bart.,
Guards, and comes of a race of judges. His
grandfather and great grandfather were both
Lords of Session in Scotland. He himself was
a pupil of the present Lord Chief Baron, Sir
Fitzroy Kelly, and practised as a pleader before
being called to the Bar. He was called in 1849
at the Middle Temple, joined the Home Circuit,
and became a Queen’s Counsel and Bencher of
his Inn in 1866. Four judges in succession
have been raised to the Bench from the Home
Circuit.

LEGAL PROCEDURE.

Prominent among the Law Bills which
‘have been brought before the House dur-
ing this Session, is one introduced by Mr.
Mowat, which, if it becomes law, is to be
cited as “The Administration of Justice
Act of 1873.” The poet says that “ Hope
springs eternal in the human breast,” and
practitioners, after each Session of Par-
liament, hope, but vaioly so, that at last
there will be a respite for a few years at
least from the naisance of hunfing up
new points of practice. They are per-
petually craving for rest whilst legislators
.are perpetually poking them up with a
long stick of change. The utmost extent
.of change that should be permitted is a
cautious gradual penmenent reform of ad-
mitted grievances, and we believe these
_are the views of Mr. Mowat. Time will
not permit us to discuss the provisions of
“his Bill, but a cursory glance would seem
o shew that it confains some very useful
.clauses : whilst many of the proposed
changes involve principles which commend
themselves to a judicious law reformer.
The Bill does not pretend to establish a
system complete in itself, but is intended
only as an approximation to fusion of law
and equity. It is possibly unwise to com-

mence that most difficult task without
the aid of a combination of talent and
experience, such as was to be found in
the Commission which was recalled -in
guch an unceremonious manner. The

of the Grenadier-

act is evidently drawn by a Chancery
man, devoid of awe for time-honoured
Common Law procedure. Some of the
best suggestions contained in it, tend-
ing towards fusion, have been already
given by a writer in our columns a few:
months ago; though now, as then, we
are not prepared to accede to all the
views he there very ably expressed.

SOME POINTS CONNECTED WITH
THE LAW OF LETTERS.

The Lord Justice Mellish, in a recent
case, Re the Imperial Land Company of
Mavrseilles, (Limited,) 20 W. R. 690,
proceeded to discuss the aathorities bear-
ing upon the following very important
question, as stated by himself, “ whena
contract is made by letter, when a person
in one part of the country writes a let-
ter to a person in another part of the
country proposing to him to make a con-
tract, and either expressly tells him te
send his answer by post, or impliedly
tells him so by not directing him to send
his answer in any other way, not saying
that he “will call for it or send for i, and
by the authority therefore of the person
who has sent the offer'by letter, an answer
is returned by letter accepting that offer,
when is that contract made? Is it made
at the time when the letter accepting the
offer is put into the post, or is it not made
until that answer is received ?” The con-
clusion he arrives at is, that both the
decided cases and the reason of the thing

| agree in this, that as soon as the answer

of accoptance is written and put into the
post both parties are bound and the con-
tract is made.

The Lord Justice however leaves one
point uncertain by reason of the case,
The British and American Telegraph
Company v. Colson, L. R. 6 Exch, 108,
wherein it is held that the posting of the
letter does not constitute a complete con-
tract, if peradventure the letter is nob
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received by the person to whom if is sent,
unless this non-receipt of it is due to his
default.

The Lord Justice does not deem it
necessary to dissent from this case, though
evidently if it were needful to do so, he
is prepared to overrule it upon the same
state of facts. e leaves the point open
by using these words, “it may possibly
be that the contract is subject to a sort
of condition subsequent, that if the letter
does not arrive in due course, then the
parties may act on the assumption that
the contract is at an end.” It in effect
comes to this, is the confract conditional
upon the post office authorities doing their
duty, so that the letter does not miscarry
and is duly delivered ¥ It appears to us
that to maintain the affirmative of this
proposition will introduce mno little un-
certainty into an important branch of the
law, and seriously affect the interests of
trade and commerce. For what length of
time is the contract to be as it were in
suspense? For how long is the seller, for
example, to remain in uncertainty as to
whether he is to fill the order or not?
Pointed illustrations of this kind are put
by the Lord Justice, in the case first cited.
The correct view would seem to be, that
the person who agrees that the answer is
10 be sent by post, thereby undertakes to
run all the risks connected with that
mode of transmitting information. He
first approaches the other party, can choose
his medium of communication, and if any
one is to suffer from the delay of the post,
he is the man.

TRAVELLING BY RAIL.

[COMMUNICATED. ]

In this age of universal travelling,
when every one is hurrying to and fro,
and the locomotive’s whistle re-echoes
through every part of our land, as the
iron horse drags behind its long line of
cars laden with freight, animate and in-

animate, it is well to know somewhat of
the rights and privileges of passengers,
and of the liabilities and responsibilities
of railway companies: this paper will,
therefore, touch briefly upon the various
decisions which affect, more or less, the
traveller by rail and his baggage.

"As soon as one amives at a station
dangers begin to gather round him or
every side, and as a consequence, the
liability of the company for deeds of
omission and ecommission commences.
As Blackburm J., remarks, “It is the
duty of the company to take all reason-
able care to keep their premises in such a
state as that those whom they invite
there (and they invite all who desire to
be taken any place whither the line runs,)
shall not be unduly exposed to danger:
Welfare v. London and Brighton R. W.
Co., LR. 4 Q.B. 693; and for damages
sustained through their negligence by
travellers they are responsible.

The motto Cave cavem is one worthy
to be borne in mind by all who have to
loiter about a depot awaiting the advent
of trains “late as usual”; for, notwith-
standing the duty of the company to
keep their premises in a safe condition, if
a stray canine rushes at one, seizes the
nether garments, and tears, mutilates and
bites the flesh, still, if the dog does not
belong to any ene of the company’s ser-
vants or agents, they are not liable for the
damage done—unless evidence is given
to show that they had neglected to dis-
pose of the dog when in their power so
to do: Smith v. Great Eastern R. W.
Co., LR. 2 C.P. 4.

"Tis well, too, to be careful where one
goes ; for if one enters a place where
there is “no admittance except on busi-
ness ’ with no object in view save the
laudable one of acquiring knowledge, and
evil befalls him, he will issue a writ
against the company in vain, for he will
take nothing thereby and the defendants
will go thereof without day, &c. In fact,
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one must even walk circumspectly around
-a railroad depot; “ for the mere fact of a
man having fallen and . hurt himself is
-not sufficient to charge the company with
negligence in the construction of their
station : and the court is in an especial
manner bound to see that the evidence
submitted to the jury in order to estab-
lish negligence is sufficient and proper to
go to them”: Crafter v. Metropolitan
Railway Company, L.R. 1 C. P. 300.
In this case a man fell, seriously hurting
himself, on a staircase leading from a sta-
tion, and down which some forty thous-
and people passed every month without
an accident, and it was held that there
was no evidence.of negligence to go to
the jury.

Once a man innocently and naturally
enquired of a porter when the train
would be in, the official referred him to a
time-table hanging on the wall: the
would-be-passenger went to consnlt the
table, and while doing so, down tumbled
through a hole in the roof a heavy plank
and a roll of zinc, and smote the man on

the neck doing him grievous bodily harm : |

glancing upwards the stricken creature
‘beheld through the aperture the legs of a
man upon the roof. For the damage
done by this it was held that the com.
pany was unot liable; as, for aught that
was shewn, the man might have been the
servant of a contractor employed to. mend
the roof, or the misfortune might have
been the result of a pure accident:  Wel-
_ Jare v. London and Brighton B. W., ubi
sup. :
As to the time tables so conspicuously
placed at all stations, our own Court of

Queen's Bench has held that they do not |

form an integral part of the confract
made hetween a passenger and a railway
~company, but only amount to a represen-
tation: Briggs v. Grand Trunk Railway,
24 U.C. Q.B.510. But the Railway Act,
1868, (31 Vict. c. 68. 5. 20), enacts that
“the trains shall be started. and run at

l

-quietly at the station.

regular - hours to be fixed by publie
notice.”

Befors entering the car it is well for
one’s own comfort and convenience to
check all baggage-—though, doubtless, if
preferred, it can be taken into the frain
by the passenger, unless perhaps the com-
pany expressly forbid it. Under the
Railway Act (sub. sec. 5 of sec. 20), the
company is bound to check every parcel
of baggage presented to them for such
purposes, “and having a handle, loop or
fixture of amy kind thereupon, and a -
duplicate of such check shall be given to
the passenger.” And subsection six pro-
vides that * if such check be refused on
demand, the company shall pay to such
passenger the sum of $8, to be recovered
in a civil action ; and further, no fare or
toll shall be collected or received from
such passengers, and if he has paid his
fare, the same shall be refunded by the
conductor in charge of the train.” How
many times travellers on our Canadian
roads have to ask in vain for checks when
going to or from the smaller stations it
would be idle to guess.

Though for some purposes, though not
for many in these days, the law. con-
siders that a man and woman joined to-
gether in the bonds of matrimony are
one—and that one the hushand—still
where man and wife are iravelling to-
gether they are entitled to carry twice as
much baggage, as is allowed to one indi-
vidual: Greal Northern  Railway Co.
Appellant vs. Shepherd, Respondent, L.R.
8 Ex. 30. ‘

The baggage having been safely be-
stowed in charge of an official, and the
checks in the owner’s pocket, the latter
now proceeds with his journey, but cau-
tion is still required ; as will be seen from
the following :. A Mr. Fordham, after pur-
chasing his icket, was in the act of getting
into a railway carriage—the train standing
Having a parcel in
his right hand, he very naturally placed his
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left on the open door to aid him in
mounting the steps and entering the car.
The guard without giving any previous
warning foreibly closed the door. Ford-
ham having his fingers where the door
shiould meet the door plate, had them
badly ecrushed. Both the Courts of
Common Pleas and the Exchequer Cham-
ber held that the guard was guilty of
negligence to which Fordham had not
contributed, and that consequently the
defendants were liable for the damages:
Fordham ~. London, Brighton, and
South Coast Railway, L.R. 3 C.P. 368
and 4 C.P. 619 Exch. Cham. Differ-
ent, however, was the result of one Rich-
ardson’s attempt to recover for injuries
sustained while entering a railway car-
-riage : his hand was upon the edge of the
door; the porter having called out,
‘“Take your seats—Take your seats,”
closed the door on Richardsen’s thumb:
the Court held that the porter closed the
door in the ordinary and proper exercise
of his duty and that the accident was
solely attributable to Richardson’s own
want of caution: Richardson v. Metro-
politan Railway Co., LR. 3 C.P. 374 n.
Having escaped all accidents at the
station and in entering the cars, and
being now fairly en roufe, the next thing
is to present your ticket to the conductor
when he asks to see it ; although, by the
way, no conductor has a right to' demand
the tickets, or receive any fare, nor in
fact can he exercise any of the powers of
his office, or meddle or interfere with any
passenger or his baggage or property, un-
less he has upon his hat or cap a badge
indicating his office: Railway Act 1868,
sec. 20.
Grand Trunk R. W. Co., 156 C.P. 427
points outthat the statute has not provided
that the hat or cap, when so badged, is to
be or shall be worn upon the head : it as-
sumes that such officers will or must have
hats or caps, and that they will or must
weat them, and wear them on‘the head, but

The learned judge in Farewell v.

it does not enact that they skall do so.
Queere as to ‘the effect of a conductor
having a badge on his cap and his cap in
his coat-tail pocket? The ticket will
probably be marked “ Good for this day
only, A.to B.” This creates a contract
on the part of the company, “to convey
the holder in one continuous journey from
A. to B., to be commenced on the day of
issuing the ticket,” and if the passenger
alights at an intermediate station he for-
feits all his rights under the ticket he
holds and cannot claim to be carried on
to his journey’s end in a subsequent
train without paying a new fare: Briggs
v. Grand Trunk R. W. Co., sup., and
Dietrich v. Pennsylvania 4. R. R. Co.,
8 C. L.J. N.8. 202. 1t isno part of
the contract that the company should
suffer him to leave the train and resume
his seat in another train at any interven-
ing part of the road: Slate v. Overton,
4 Zabriskie 438. One Craig bought a
ticket marked ‘“good only for twenty
days from date” from Buffalo to Detroit;
after viewing the glories of thundering
Niagara' he took his seat in the afternoon
accommodation train of the Great West-
ern at the Suspension DBridge. This
train ran on to London, but Craig for his
own pleasure got out at St. Catharines
and went to see the town. As the night
express was going through he applied to
be allowed to travel by it on the ticket
he held, and on being refused sued the.
company. The Court, however, consid-
ered that the ticket bound the company
to carry the plaintiff on one continuous
journey from the Suspension Bridge to
Detroit, giving him the option of taking
any passenger train from the point of

commencement, and if that train did not

go the whole distance to be conveyed the
residue in some other train—the whole
journey to be completed in 20 days: but
that it did not give the holder the right

- to stop at any or every intermediate sta-

tion, as Mr, Craig contended: Craig v.
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Great Western RB. W. Co., 24 U.C. Q. B.
504. :

If one has left the train in which he
started on his journey, the fact that he
has subsequently entered another train
and travelled over a part of the remain-
ing distance without being required to
pay fare by the conductor in charge, does
not prejudice the company or renew the
contract: Dietrich v. Penn. A. R. R.
Co., ubi sup. In this last case Agnew
J. guarded his meaning by saying that
there might be exceptions to the general
rule, where from misfortune or accident,
without his fault, the transit of the pas-
senger is interrupted, and where he re-
sumes his journey afterwards.

Great care should be taken of the
ticket. ‘It is plain by law that a pas-
senger is not obliged to purchase a ticket
before he enters the company’s cars, he
may pay the conductor, if he pleases, the
fare. If the passenger pays and receives
a ticket, then he accepts the ticket upon
the condition that he will produce it and
deliver it up when required by some duly
authorized person, and in such case it is
part of the contract.” If a traveller hav-
ing previously paid the fare and obtained
a ticket, loses it, the conductor, (unless he
has knowledge of the facts), is justified
in demanding payment of the fare, and,
in case of refusal, in putting such passen-
ger off the cars: Duke v. Great Western
R W. Co, 14 U.C. QB. 377. As the
late Chief Justice Robinson remarked in
this case, “ It may seem hard to a man
who has lost his ticket, or perhaps had
it stolen from him, that he should have
to pay his fare a second time ; but it is
better and more reasonable that a passen-
ger should now and then have to suffer
the consequences of his own want of
care, than that a system, (the system of
issuing tickets as now in vogue), should
be rendered impracticable which seems
necessary to the transaction of this im-
portant branch of business. It is not for

the sole advantage, or for the pleasure
and caprice of the railway company that
these things ave done in such a hurry.
The public, whether wisely or not, desire
to travel at the rate of four or five hund-
red miles a day, and that rapidity of
movement cannob be accomplished with-
out peculiar arrangements to suit the
exigency which must sometimes be found
to produce inconvenience. If the pas-
senger in this case, who I have no doubt
lost her ticket, could claim as a matter of
right to have it believed on her word
that she had paid her passage, everybody
else in a similar case must have the same
right to tell the same story and to be car-
ried through without paying the condue-
tor, and without shewing to him a proof
that he had paid any one.”

If a railway passenger, holding a ticket
entitling him to alight at a particular
station, is carried past such station with-
out his consent and without being allowed
a reasonable opportunity of leaving the
train, he has a right of action against the
company for whatever damages may have
accrued to him through his non-delivery
at the place of his destination, at least it
was 50 held by the Supreme Court at
Tlinois in Illinois Central R. W. Co. v.
Abell, 8 C.L.J.N.S. 172. The ticket must
be taken to be the contract beiween the
plaintiffs and - the defendant for the
special purpose and upon the terms which
are contained in it: Farewell v. Grand
Trunk B. W., 15 C.P. 427.

As accidents will happen even on the
best regulated lines and baggage is fre-
quently mislaid, stolen or lost, the law as
to when, for what and to what extent
companies are liable for passengers’ bag-
gage is consequently voluminous. Skaw
v. Grand Trunk R. W. Co., 7T C.P. 493,
decided for this country that railway com-
panies are not liable for the loss or des-
truction of merchandise carried by a pas-
senger as luggage and for which he has
paid no extra charge. In Great Norih-
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ern R. W. Co. App. v. Shepherd Resp.,
L.R. 8 Ex. 30, it was decided that if a
passenger has merchandise among his per-
sonal luggage, or so packed that the car-
rier has no notice that it is- merchandise,
the carrier is not responsible for its loss.
But if merchandise is carvied openly, or
so packed that its nature is obvious and
the carrier does not object to it, he will be
liable. .

The question as to what is to be con-
sidered personal luggage is one which is
often pressed upon the counsideration of a
eontemplative traveller, when on entfering
a crowded train he finds every seat occu-
pied if not with mortals like himself,

_still with bundles and band-bexes, nur-
sery paraphernalia and the produce of the
kitchen or the cook-shops,—it 15 also a
question which has much agitated Courts
of Justice, and a learned Canadian Judge
has remarked, that ‘ the authorities and
references shew it is much easier to say
what is not personal or ordinary Inggage,
than it is to decide what it is which a
carrier is bound, or which it is usual for
him, to carry along with his passengers.”

Cockburn C. J., in Macrow v. Great
Western B. W., L.R. 6 Q.B. 623, held
the rule to be ““that whatsoever the pas-
senger takes with him for his own per-
sonal use or convenience, according to the
habits or wants of the particular class to
which he belongs, either with reference
to the immediate necessities or to the
ultimate purpose of the journey, must be
considered as personal luggage. This
wauld include, not only all articles of
apparel, whether for use or ornament,
but also the gun case or the fishing
apparatus of the sportsman, the case of
the artist on a sketching tour, or the
books of the student, and other articles
of analogous character the nse of which
is personal to the traveller and the taking
of which has avisen from the fact of his
journey.”

The cases have held that the ordinary

luggage of a passenger comprises, elothing
and such articles as a traveller usually
carries with him for his personal conven-
ience, perhaps even a small present for
some admired friend : Great Northern B.
W. v. Shepherd, 8 Ex. 38, also not only
brushes, razors, pen and ink and the like,
but books for instruction or amusement
by the way, a gun, or the implements of
the followers of the gentle art: Hawkins
v. Hoffmarn O. Hill, N. Y. Rep. 589;
articles of jewellry : Brooke v. Piekwick,
4 Bing. 218 ; carpenters’ toolsto a reas-
onable amount, if the traveller is of that
trade and carries the articles with his
clothes: Porter v. Hildebrand, T, Harris
Henn. Rep. 129 ; even a pocket pistol
and a pair of duelling pistols have been
held to be ordinary luggage: Woods v.
Devon, 13 Tl 746; so, as a student
going to college; manuscripts which were
necessary to the prosecution of his studies:
Hopkins v. Westeolt, 7 Am. Taw Rep.
M. S. 534. 1In the late case of Binty v.
Grand Trunk Railway Co., 32 U.C. Q.
B. 66), our Court of Queen’s Bench held
that a rifle, a revolver, two gold chains, a.
locket, two gold rings and a silver peneil-
case were ordinary personal luggage, for
the loss of which the defendants were
liable ; Wilson, J., also, held that a con-
certina lost in the same box as the other
things should be considered as an article
of amusement or pleasure which it is
permissible to carry as part of one’s lug-
gage, there being no reason why one
should not be indulged with a flute or
fiddle, or even a concertina, as well ag
with a gun, fishing-rod or book : but the
majority of the Court held otherwise.
Parke B., says personal luggage is not
merchandise, nor are materials bought for
the purpose of being manufactured and
sold at a profit: Great Western Railway

v. Shepherd, 8 Ex. 30. Cockburn, C. J.,

held the same in Macrow v. Great West-
ern Railway Co. Nor are samples of
werchandize carried by commercial trav-
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ellers: Cakill v. London & North West-
ern R W., 10 C.B.N. S, 154. Nor
can a lawyer, or any one else, carry title
deeds as personal luggage, nor a banker,
or any other man, money as such:
Phelps v. Landon & North Western R.
W., 19 C. B.N. 8. 321. Nor can ford
parents take a spring-horse for their little
offspring : Hudston v, Midlund R. W.,
L.R. 4 Q.B. 366 ; nor sheets or blankets
or quilts, wherewith to furnish a house
when permanently settled: Macrow v.
Great  Western ; nor, notwithstanding
Porter v. Hildebrand, can a carpenter
take a quantity of chisels, planes, bifts,
saws and gouges, nor a sewing-machine ;
nor can one musically inclined carry a
concertina: Bruty v. Grand Trunk R.
W. Co., 32 U.C. Q.B. 66. If one sends
his luggage by a servant and the servant
gives it with his own fo the company's
officials, and it is lost, the master cannot
recover therefor from the company:
. Becher v. Great Eastern R. W. Co., LR.
5 Q.B. 241.

Where a traveller carried a bag with
him into the car and there left if, in order
to retain his place, while he went out at
a station where the train stopped for re-
freshments, and during his absence it
was taken away, he was held entitled to
recover therefor from the railway com-
pany ; his ticket giving him a right to be
carried with his luggage of which the
bag was a part : Gamble v. Gireat Western
R W., 24 U.C.Q.B. 407. Draper, C.J.,
stated that he considered the system of
checking in vogue in this country only as
additional precautions taken by the com-
pany, beyond what is customary in Eng-
land, in order to prevent the luggage from
being given up to the wrong person ; that
the company would be liable for a loss in
cagse no such means of checking was in
use, and if notwithstanding, a loss occurs,
the Liability is unchanged, in the absence
of express notice on their part that they
will be responsible only for articles

its loss:

checked. Morrison, J., on the contrary,
thought that the system of checking was
notice to passengers that all articles which
they do mnot desire or prefer to keep
under their own personal care and af
their own risk, must be ¢hecked or handed
to the company's officers.

A lady placed her dressing-case in a
car under her seat, the company’s porters -
having taken the other baggage. On ar-
rival at the station the railway official
carried her things to her carriage. 'When
she reached home, she, for the first time,
missed her dressing-box: the Court held
that the railway company must make
good the amount of the loss: Richards
v. London, Brighton and South Coast R.
W., 7 C.B. 839. In fact, the law laid
down by Chambre, J., in Robinson v.
Dunmore, 2 B. & P. 419, as to stage
coaches has been considered by eminent
aunthorifies to be, in general, equally ap-
plicable to railway carriages, viz., “that
if a map fravel in a stage coach and take
his portmantean with him, though he
had his eye upon it, yet the carrier is not
absolved from his responsibility, but will
be liable if the portmanteau be lost.”
Luggage, though never delivered to any
servant of the company but kept by the
passenger during the jonrney, is yet, in
point of law, in the custody of the com-
pany, so as to render them responsible for
Qreat Northern R. W. Co.
App. v. Shepherd Resp. 8 Ex. 30.
Willes, J., in Talley v. Great - Western
R. W. (o, LR. 6 C.P. 50, remarked
that it had been questioned by high
anthority whether the liability of carriers
in respect of passengers’ luggage is as
stringent as that in respect of the ordinary
carriage of goods, and whether there be
any larger obligation in respect of goods
carried with passengers than in respect.of
passengers themselves to whom they are
accessory. In this case it was decided
that when a passenger’s luggage is at his
request placed by a railway company’s
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gervants in the carriage in which he is
%ravelling, the company’s contract to carry
it safely is subject to an implied condition
that the passenger takes ordinary care of
ib, and if his negligence causes its loss,
the company are not responsible. So
where a passenger whose portmantean
had been placed at his request in the car-
riage with him, got out at an intermediate
station on his journey, and having negli-
gently failed to find the same carriage
again, finished his journey in a different
one: the portmantean having been robbed
during the latter part of the journey by
persons in the carriage without any negli-
gence of the railway company; it was
held, that the railway compauy was not
responsible for the loss, any more than if
the passenger had upon some false alarm
thrown his property out of the carriage
. window. ,

In giving judgment in Le Confewr v.
London and South Western R. W. Co.,
LR. 1 Q.B. 54, Cockburn, C. J., said,
“I cannot help thinking we ought to
Tequire very special circumstances indeed,
and circumstances leading irresistibly to
the conclusion that the passenger takes
such personal control and charge of his
Iuggage as to.altogether give up all hold
-upon the company, before we can say that
the company, as common carriers, would
1ot be liable in the event of the loss.”

(To be continued.)

JUDGES REPORT ON THE
GOODHUE BILL.

As promised last month we now publish
$he report made by the heads of the three
Courts on the Bill to declare and deter-
mine the true meaning and intention of
Ahe Act to confirm the distribution of the
Estate of the Hon. George Jervis Good-
hue, deceased. The Bilt and petition for
it were submitted to the Judges compos-
ing the Commission appointed under 34
Vict., chap. 7, the Commission consist-

ing of all the Judges, including the Chief
Justice of Appeal, except Mr. V. C. Blake,
who was raised to the Bench since the
Commission issued. Though the Report
is signed only by the Chancellor and the
Chief Justices of the Courts of Queen’s
Bench and Common Pleas, it is under-
stood that all the Judges concurred in the
views expressed in the Report. It isa
weighty,logical and eonvincing document,
worthy of the high reputation of those
whose names are appended to it, whilst
the whole circumstances of the case
are evidence of the wisdom of the Act
under which the Report was made.
Many of the observations are of general
application, and condemnatory of the
pernicious principle which the passage of
such an Act would countenance. Much
stronger language than is used on this
point would not have been inappropriate.
But the Judges, properly enough perhaps,
did not think fit to travel oub of the
record or to express opinions as to matters
which it might have been said were
rather of general import than submit-
ted to them in this particular case. Our
readers are doubtless sufficiently familiar
with the facts of the case to follow the
Report without further explanation. It
is dated at Osgoode Hall, 11th February,
1873, and reads as follows :— V

“The undersigne:i judges, who have considered

1 the Estate Bill (No 132), intituled ¢ An Act to

declare and determine the true meaning and in-
tention of an Act intituled, ‘‘An Act toconfirm
the deed for the distribution and settlement of
the estate' of the Honourable George Jervig
CGoodhue, deceased,” forwarded to the judges
under the Provincial Statute 34 Viet. cap. 7, to
report thereon, beg leave to submit the following
observations - relative thereto :—It being the
peculiar duty of the judges to interpret the Acts
passed by the Legislature, and to expound their
meaning, they can only do so by reference $o
the language used in framing these Acts of Par-
liament; they can kaow nothing of the intention.
of the Legislature, save from the language in
which the Acts passed by them are expressed.

_ A Court of competent jurisdiction having, by.ifs

judgment, declared the meaning of an Act:gf
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Parliament, the only safe rule to act upon is,
that the declaration of the meaning so made
must be accepted as the true interpretation of
the statute, until such judgment is altered or
reversed, ora different meaning given to the
statute by a tribunal of equal or greater author-
ity. Under our system of judicature, the high-
est judicial authority in this Province is vested
in the Court of Appeal, which has placed an
interpretation on the Provincial statute, 34 Vict,
cap 99, which the petitioners consider erroneous,
_or to use the words of the petitioners referring
to the decision of the Court of Appeal as to the
intent and meaning of the statute, judging as
they were bound to do from the words of the
statute, ¢That the effect of such construction
(of the statute) is entirely to defeat the intention
of the Legislature,” and they desire this present
Parliament to pass an Act, ¢declaring and
determining the true intention and objeet of the
Legislature in passing the said former Act.’
This is, in effect, asserting that the judgment of
the Court of Appeal is erroneous, and the
authority of the Legislature isinvoked to correct
the error. This, in substance, and almost in
words, would be the nature of an application to
a Court of Appeal to correct the erroneous judg-
mwent of the Court appealed from. The legal
tribunal to appeal to to correct the decisions of
the Court of Appeal in this Provinee, if errone-
ous, is the Judicial Committee of Her Majesty’s
Privy Council; and until the law in that respect
is changed, the passing of an Act by the Local
Legislature in effect to declare the decision of
the Court of Appeal here to be erroneous, seems
to be highly objectionable. In any view that
can be taken of the matter, there would seem to
be considerable difficulty in establishing to the
satisfaction of this Parliament, what the true
“‘ intention and object ” of the first Parliament
of Ontario was in passing the Act alluded to by
any evidence which ought not equally to have
convinced the Judges of the Court of Appeal of
such intent and object. The only new or fresh
evidence suggested in the petition appears to be
that, when ‘the Bill’ referred to was before
the Legislature the following amendment was
rejected on a division, viz.,, ¢That the Bill
should not now be read a third time, but that it
be referred back forthwith to a Committee of the
‘Whole, with an instruction to amend the same
by inserting as the fourth clause, the following:
~—*4, Provided always, and it is hereby declar-
ed, that the foregoing enactments, or any of
them, shall not take effect until it shall have
“Been decided by a majority of the judges of one
of the Superior Courts in this Province, that the

interests in the testator’s estate, by the said
will bequeathed in trust for all his children who
shall be living on the death of his said wife, were
on his death, or at any time thereafter, before
the passing of this Act, vested interests in the
children of the testator.”’ The action of the
Legislative Assembly in rejecting this amend-
ment was quite consistent with the view that
they were satisfied that such interests were net
¢ yested interests’ in the children of the
testator ; and as they were not legislating to
deprive the grandchildren of any rights they
might possess under the will, it was not neces-
sary to make a reference to the judges to decide
that point ; and looking at the judgment of the
Court of Appeal such may be assumed to have
been the real ground for rejecting the amend-
ment ; or they may have been induced to believe
that, under the will of the testator, his children
took a vested interest in the residuary estate, and
that there could be no injustice done to the
grandchildren in legislating to vest the shares of
the children at once, instead of delaying until
the death of the testator's wife. It seems to
have been the opinion of all the judges that the
interests of the children were not vested inter-
ests ; and that, if the Legislature acted in adif-
ferent view of the effect of the devise, they were
acting under an erroneous view of the construe-
tion of the will in that point. In either of these
views as to the cause of the rejection of the
motion in amendment, no satisfactory evidence
would be afforded for passing this statute,
beyond what the former Act itself would furnish.
‘We therefore come to the conclusion that an
Act declaring and determining the true inten-
tion and object of the first Parliament of Ontario
in passing the said former Act, is highly objec-
tionable, having duly considered the groumnds
stated in the petition. Butthe Bill goes further,
and by sec. 3 proposes to emact ¢ That the
claims, rights, and interests of the grandchildrem
of the testator are hereby extinguished and
determined ; and the said Act and the deed,
schedule A, are to be construed as if the said
grandchildren * * * were of full age, and
executing the said indenture, and thereby grant-
ing, assigning, and releasing to the said chil-
dren of the testator any rights, claims, or inter-
est in the premises.’” The judges now almost
for the first time, being required to discuss the:
¢ advisability ° of any proposed statute; deem
it right to have it clearly understood that the
Act submitted to them distinctly takes away
certain valuable rights from one class of persons,
and transfers snch rights to anotherclass ; that
it ‘defeats the hitherto undoubted rights of a
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“testator to dispose of his property in a reason.
:able and lawful manner to such members
of his family as he thought proper. The
possible result of the proposed Act may
be the total loss of a valuable estate, which,
but for its operation, would vest in such
of testator’s grandchildren as may survive his
widow, and to establish a precedent under which
no one of Her Majesty's subjects can be secure
that his disposition of his estate may not always
be at the mercy of Legislative alteration. It
should also be borne in mind that part of the
estate is in England, where some of the infant
grandchildren of testator are domiciled, and
there are others domiciled in the United States,
and that a very serious question may arise
whether the proposed Act will be held in Eng-
land to be any protection to the executors and
trustees, who are by it to do an act wholly un-
warrantable by their fiduciary position, not
merely as to such portion of the estate in the
country of the domicile of the children who
reside in England, but asto that portion of it
also which is in this Province.
) ‘“ WM. B. Ricaarps, CJ.
“J. G. SpraGGE, C.
“ Joun H. Haearry, C.J., C.P,

“The undersigned dissented from the inter-
pretation put upon the Goodhue Estute Act
{34 Vict.,c. 99) by the majority of the Judges of
the Court of Appeals. He nevertheless agrees
entirely with the views expressed in the fore-

going paper.
““J. G. SPRAGGE.”

LAW SOCIETY.

Hitary Tery, 36 Vicr.

The following is the resumé of the pro-
ceedings of the Benchers during this
Term, published by authority :—

Monday, 3rd February.

The several gentlemen whose names are
published in the usual lists, were called
to the Bar, received certificates of Fitness,
and were admitted as Students of the
Laws.

A Call of the Benchers was ordered for
the last Friday of this Term, for the elec-
tion of two Benchers in the place of George
Palmer, Esquire, resigned, and the Hon.

S. H. Blake appointed a Vice Chancellor,
and of a Seeretary, Sub-treasurer and
Librarian, in the room of H. N. Gwynne,
Esq., deceased.

Tuesday, 4th February.

Examining Committee appointed for
next Term, and Report of Examining
Committee for this Term received and
adopted.

Abstract of Balance Sheet laid on the
Table.

Communication from the Proprietors of
Law Journal on the subject of the Cham-
ber and Practice Court Reports, referred
to the Committee on Reports.

Thursday & Friday, February 6th & 7th.
Intermediate Examinations.

Saturday, 8th February.

The Treasurer reported the result of
the Intermediate Examinations.

The Report of the Committee on Rules
received.

Ordered that a further revision of the
rules be made by the Committee, and
that after such revision, the draft be
printed, and sent fo each Bencher, with
the request that he will refurn them to
the Secretary by the first of May next,
with suggestions of any alterations or -
additions that he may consider advisable.

The report of the Finance Committee
received and adopted.

The Treasurer reported that the Com-
mittee appointed last Term to mnegotiate
with the Government had had an inter-
view with the Aftorney-General on the
subject of the agreement with the Crown
for the accommodation of the Superior
Courts, and that a new arrangement had
been agreed to, which would be embodied
in an Act of Parliament, to be submitted
to Convocation during the present Term.

Friday, 14th February.
The resignation ¢f J. B. Lewis, Esq., of
his seat as ‘a Bencher, received and accep-
ted, and notice ordered-to be given of an
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election of a Bencher in his place, on the
first Tuesday of next Term.
"'The petition of J. C. Johnston allowed.

Messrs. Benson, Blake and Burton
were appointed a Committee to atfend ex-
aminations in vacation before next Term.

Mr. Evans appointed Examiner for
next Term, and the usual Fee ordered to
be paid him for his services as Examiner
this Term.

Mr. Lemon elected a Bencher in place
of Mr. Palmer.

The Hon. D. E. Blake elected a Ben-
cher in place of the Hon. S. H. Blake.

The appointment by the Treasurer of
Mr. Fsten as Secretary, Sub-treasurer and
Librarian confirmed. , .

Salary from 1st December 1872, up to
21st December in same year, ordered to
be paid to Mr. Salter J. Vankoughnet,
late Reporter of the Common Pleas.

Report of the Committee on Reporting
received and adopted, and a contract re-
specting the Chamber Reporting ordered
to be entered into on the basis mentioned
in the report, subject to approval of Com-
mittee on Reporting.

Ordered that fifty cents be added to

annual Certificate Fee, for the purpose of

paying postage on Reports.

Mr. MecCarthy gave notice for first
Tuesday of next Term of a resolution for
the meeting of Convocation during Vaca-
tion.

The Treasurer and Messrs. McKenzie,
Blake, Burton and Moss were appointed
a Committee to urge upon Government
better terms in the swrrender of part of
the Osgoode Hall property to the Crown.

"$1,400 granted to the Library Commit-
tee for the purchase of American Reports.

The Hon. D. E. Blake appointed on
the Library Committee in the place of the
Hon. 8. H. Blake.

J. HiLryarp CaMeron,
. Treasurer.

SELECTIONS.

THE BENCH AND BAR OF
QUEBEC.

Can any member of the Bench or Bar,
placing his hand sur sa conscience, after-
the fashion of speech of our compatriots,
gay that the legal profession holds the place
which it should occupy in the Province
of Quebec ! No judge, no lawyer can by
any possibility have so low an idea of his
profession as to answer the question in
the affirmative. What then have been
the causes productive of this degradation ¢
TIs it that with the increase in importance
and wealth of the mercantile class, the
learned prcfession must lose weight in
society ¥ Is it that the capacity to make
and keep money is recognized now-a-days
as the most virtuous and useful oecupa-
tion of man ¥ or is it that within the last.
fifty years both Bench and Bar have de-
teriorated, and judges and lawyers at the:
present day are inferior to their predeces-
sors half a century ago.

There ¢an be no doubt that the increase:
of commerce and the large fortunes real-
ized thereby have tended to raise socially-
the position of men engaged in irade.
‘Whilst but very few practitioners at the
Bar have realized an independence, and
nob one a fortune, since the commence-
ment of the century, men are seen in the
streets of Montreal every day, who, with
but little education, have in the course of
a few years, by suceessful trade or lucky
specnlations, amassed large fortunes and
retired from business, in the flower of
their age, to enjoy the delights and intel-
lectual charms of society. To the Quebec:
lawyer no pleasant prospect of ease and
competence in the decline of life presents
itself. His life path is monotonous,
shadeless, arid, dusty, resembling one of
those roads fraversing some of the depart--
ments in France, straight as an arrow and
losing itself in the distance, without a
solitary tree to break the sameness of its
aspect, or to cast its grateful shade over.
the aching head of the way-worn traveller.
The upright practice of his profession
brings no reward. His learning, his tal-
lents, are of no avail in the race, for his
honesty is too crushing a weight for him
to live the pace with others unburthened -
by scruples of conscience. Verilyit would
seem as if it had been for the last twenty
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years the aim and desire of our rulers to
degrade the Bar, and to abase the Bench.
To be a Queen’s Counsel, one need not be
an honourable man or a distinguished
lawyer ; to be a judge it is not requisite
to be a jurist.

Let it not be supposed that the picture
here presented is overdrawn. What is
herein embodied is spoken of openly in
our Court-rooms, loudly in our streets ; it
is a matter of public reproach to the pro-
fession and to the Government. It is
known to and admitted by ninety out of
every hundred of our lawyers and judges,
and is regrefted by all save those who
profit by this monstrous prostitution of
patronage.

In no profession does the horror of
coming out boldly against abuses atfecting
itself, exist so strongly as in that of the
Bar. ILawyers as a rule are conservative
in their ideas after ten years practice.
They have a dislike to washing the soiled
linen of the profession in public; they
are afraid of exciting the enmity of the
Jjudges if they attack the Bench, or any
of its members. They are occasionally
restrained from giving public utterance
to their opinions by feelings of friendship,
and they avoid attacking the action of the
Government, lest they might perchance
prevent their own promotion. All these
dislikes, motives, doubts and fears make
the Bar exceedingly patient and long suf-
fering in public. But to compensate for
this public cowardice, this retiring mod-
esty, so far as society at large is concerned,
in private no man is more candid in his
opinion of his confiéres and the Judges,
than a Quebec advocate.

Fifty years ago the Bar of Lower Cana-
da stood high ; its members moved in the
foremost ranks of society, and in the
political arena were supreme.

The object of this paper is to examine
into the causes of the decline of the legal
profession in this Province.

In the year 1849 the Act incorporating
the Bar of Lower Canada was passed by
the Legislature of the Provinee of Canada.
Divided into sections according to the
several districts, members of the Bar were

entitled to elect their own officers, and to

manage their own affairs in each section,
The -principle of universal suffrage was
admitted, and the attorney of one day’s
standing had an equal voice in the ad-
ministration of affairs with the barrister

of thirty years’ practice. Politicians eager
for the interests of their respective parties
saw therein opportunities of gaining
strength, and consequently the nominees
of four or five gentlemen who met in
caucus and decided on the persons who
should be the officers of the Bar for the
then current year, have been for a long
time past duly elected. So high on many
occasions has party feeling run, that the
candidates for the office of Batonnier, or
their friends, have paid the subscriptions
of members of the Bar, who had fallen
into arrears, to secure the votes of the de-
faulters. Is it hecessary to say that such
a course of proceeding is disgraceful and
demoralizing to- all parties concerned ¥
One of the consequences of this universal
suffrage is that the elections are gener-
ally carried by the votes of the younger
members, who in very many instances
have no idea of their responsibility, and
but very little esprit de corps. Canvass-
ed it may be for weeks before hand, they
are marshalled by their leaders on the day
of election, and vote blindly for the man
who is the selected of their party, without
caring for or enguiring into his qualifica-
tions to be the representative man of the
Bar for a year.

The annual election of Ratonnier is
also a mistake—that officer should be the
leading man of the Bar, and should con-
tinue his office nntil he loses his posi-
tion, when his successor in reputation
should be appointed.

Now-a-days, thanks to the errorsin the
system and the malpractice adverted to,
the office of BAtonnier has been shorn of
its prestige, and is open to any one will-
ing to canvass the Bar, and expend fifty
pounds in paying arrears,

Another great cause of the decadence
of the Lower Canadian Bar has been' the
laxity displayed in admitting to its ranks
men who might perhaps have graced a
shoemaker’s berich, but who simply dis-
grace a learned profession. Within the
last few years however a change for the:
better has been effected, and it is now im-
possible, if the examiners are but true to
themselves and their profession, for men
to be admitted to practice, without being
to a certain extent qualified.

When' complaints are brought against
reembers of the Bar for improper or un-
professional conduct, it frequently occurs:
that the members of the Council, consti-’
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tuting the tribunal before which the
charge must be investigated, are approach-
ed by the complainant or the defendant,
or by friends, seeking to influence them in
favor of ‘one of the parties. It is also
rumoured that the examiners, on the eve
of an examination, have been spoken to by
members of the Bar in favour of certain of
the candidates. It is to be hoped that
such solicitations have not induced any
of these gentlemen to swerve from the
path of duty. Placed in positions of the
highest trust, the mere attempt to influ-
ence members of the Council, or the
Board of cxaminers, is as heinous an off-
_ence as the endeavor to corrupt a judge.
" Of all legislative enactments, decentral-
ization is the one most fraught with fatal
effects to the Barand to the Bench. Life
in a country district is destruction to. a
judge. Mis faculties rust, his energy de-
clines, his learning is forgotten. In cer-
tain cases, without society, in a few years
he neglects his duties as a judge, and ends
by forgetting his duty as a man and a
Christian. In lieu of being an example
to his fellow citizens, he becomes a re-
proach to the community at large. To
the lawyer in many of the country dis-
tricts, the monotonous life he leads expo-
ses him to many temptations, to. which
alas! he very frequently succumbs—how
many men of fine ability have been des-
troyed owing to casting their lot in a
country village. Moreover counfry prac-
tice tends to narrow the ideas, to turn the
liberal practitioner into a pettifogger, to
transform the advocate into a money-lend-
er at exorbitant interest, and to make him
a kindler of family feuds. The highest
talent will always gravitate to the great
«ities, leaving as a rule inferior men in
the country. Generally, the judges ap-
pointed in the country places are inferior
-even to those named in the chief districts,
and with the happy conjunction of Bench
and Bar, not composed of excessively good
material, rejoicing in as many different
interpretations of our codes, 1t may almost
be said, as there are Districts, can it be
‘wondered ab that our law with its mixture
-of English, French and Civil prineiples,
should by its administration be a veri-
table olla podrida, with an unsavory
smell, affecting most unpleasantly the
nostrils of the public?

As to the Bench generally, the most
wide spread dissatisfaction exists through-

out the Province. It is perfectly true
that the corruption which was brought
home to certain judges in the State of
New York canaot be reproached o their
confréres here ; but it is not the less true
that carelessness, negligence, indifference,
and favorifism may with justice be laid to
the charge of some of them. Physical
defects, absolutely disqualify certain of
them from acting as judges, and yet they
sit in the most important cases.

To plead a case in the Court of Queen’s
Bench, appeal side, is one of the most
mortifying trials to which an advocate
can be exposed. Some of the judges pay
no attention to the argument. Cases
pleaded in one, are judged as a rulein the
succeeding term, an interval of three
months elapsing. In many of the judg-
ments the most amazing ignorance of the
facts and law is apparent. In allitisclear
that there has been no prgper deliberation ;
the Montreal judges being anxious to re-
turn to Montreal, when the Court sits in
Quebec, and the Quebec judges being
animated by the same desire for Quebec,
when the Court is holden at Montreal.
Two or three days are often consumed by
windy harangues on evidence, and the
judges seem to imagine that they must
each give all the facts, sift the evidence,
and lay down the rules of law, where even
the facts are patent, and a student of two
years' standing is acquainted with the
law applicable to them. But this it must
be remembered, is a cloak skilfully put
on to deceive the public into the belief
that the judges are overwhelmed with
work, and that they perform it ; whilst
the reality is, thatin the Court the judges
have little to do, and that little is done
in the most slipshod and unprofessional
manner.

The hardship to which suites are expos-
ed by the delay of three months interven-
ing between the argnment and the decision
of cases in appeal, 1s excessive. And there
is really no excuse for it save the incapa-
city of the judges; for with printed fac-
tums furnished ere the inscription, con-
taining a full exposé of the facts and the
views maintained by each party to the
Appeal, nething should be easier for a
Jjudge than to be well up, in both facts
and law, when the case is heard. By
then listening to the arguments of the
Counsel on both sides, it would be easy
for them to abbreviate the discussion, and
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by taking. one day’s adjournment ere
the last day of the term, would enable
them easily to dispose on that last men-
tioned day, of at least eight out of every
ten, of the cases argued before them.

And here, par porenthése, it may be
remarked that some learned counsel are
decidedly tedious in their arguments; they
fritter away too much time in speaking,
they are afflicted with a plethora of words,
they seem to be in love with the sound of
their own voices, and delight themselves at
the expense of the Bench and the public.
Loquacity in a legal argument is a vice ;
were the time rule to be introduced it
would tend very much to the despatch of
business.

The judges of the Superior Court in
Montreal cannot be accused of idleness ;
they are hardworking, and decide to the
best of their ability. There is a want of
knowledge however of the principles of
Common Law apparent on the Bench,
which causes certain of its members to be
avoided in Mercantile cages.

The main cause of the present lament-
able state of affairs is traceable to polities.
In North America it would seem as if
politics were the cancer of society. By
political appointments the dignity of the
Bench has been lowered, and the respect
of the public for the judges has been im-
paired. From motives of political exped-

_iency, the esprit de corps of the Bar has
been extinguished, its character has been
damaged, and its power for good has been
to a great extent destroyed. As conse-
quences, the administration of the Law is
unsatisfactory and bad, and society suffers.

It remains to be seen whether the joint
action of the Bar, the Bench, and the
Government of the Dominion, prompted
by pure and patriotic motives, cannot re-
deem our Province from the imputations
which now are justly thrown upon it.

Let the Bar eschew politics in its elec-
tions, restrict the right to vote to advo
cates of at least ten years’ standing, elect
the best men without distinction of party
1o its offices, admit no unqualified person
to its ranks, punish severely any of its
members who violate the principles of
the profession, and contend as one man
against the miserable practice of making
seats on the Bench prizes for political
subserviency. ,

Let the judges remember that courtesy

adorns, whilst rudeness disfigures the
Bench. A judge who is rude and inso-
lent is no gentleman, and whatever his.
defects in birth or education may be, an
advocate on becoming a judge is bound to
act, as much as he can, like a gentleman.
Let them remember that they are but
public servants, of the highest class it is
true, but still not less bound in common
honesty, to work faithfully for their
wages, and let them get rid of the idea
that the main object in life of a judge is
to receive his salary:

As for the Government of the Domin-
ion, the onus of the present state of affairs
rests to a great extent upon their shoul-
ders. To the Minister of Justice we
specially look not only for reform in the
Bench as it at present exists, but also for
the adoption of measures to raise it in the
future, to a high state of efficiency, Its
curse has been political appointments.
Let him choose the best men without
distinetion of party to fill any vaeancies.
Let him increase the salaries to members
of the Bench, so that judges may cease to
feel like criminals, and be able to live res-
pectably. Let him insist upon the retire-
ment of those who are physically ineapa-
ble of performing their duties. Let him
hunt down without any mercy the judge
who neglects his duties, or is guilty of
any act incompatible with his position.

Sir John A. Macdonald has before him
a Herculean labor, verily he has to clean
out an Augean stable. Let us hope that
he will prove equal to the task, and thab
in any appointments he may make he
will show that as Minister of Justice, his
oath forbids his consenting to the prosti-
tution of the judicial office, and that he
has at heart the regeneration of the Bench
in the Province of Quebec. :

Wirrzam H. KEerr.

[Mr. Kerr does not mince matters.
The time seems to bave come, he thinks,
for ealling things by their right names.
But though his opinion is entitled to
much weight, and receives the sanction
of the Revue Critique, we hope things
are not quite so bad as he puts them.]
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DIGEST.

DIGEST OF ENGLISH LAW REPORTS
FOR AUGUST, SEPTEMBER, AND OCTOBER,
1872,

From the American Low Review.
ACCEPTANCE.—Se¢e CONTRACT, 2.
ACCIDENT.—See BURDEN OF PROOF.
AccouNT.—See INJUNCTION.
ActIoN.—See NoNSUIT.

ADEMPTION.
A testator bequeathed his residuary estate
upon trust to, pay the income of one moiety to
his widow for life, and divide the other moiety

among his children as tenants in common. |

The testator had made advances to his children
and gifts to his wife after the date of his will.
Held, that said advances to the testator’s
children were not to be taken into account as
part of their shares in said residuary estate
for the purpose of increasing the income of the
widow.—Meinerizagen v. Walters, L. R. 7
Ch. 670.

ADMINISTRATION.—See ExmouToms AND AD-

MINISTRATORS.

ADMIRALTY.—Sec BURDEN oF ProoFs ; JURIs-
DICTION.

ADVANCE.—Sce ADEMPTION.
AGENCY.—S¢¢ PRINCIPAL AND AGENT.
AGREEMENT. —3S¢¢ CONTRACT.

ANNUITY.

A testator gave all his property to trustees
“ for the following uses, intents, and pur-
poses,” viz.: a. certain sum to his wife to be
paid quarterly ; the sum of £800 per annum
from the profits of a certain estate, to be ap-
propriated by his trustees to the maintenance
and the education of the eight children of his
daughter, provided they should change their
name for the testator’s. If any child should
die, his mother to have the benefit of his
share. Should any child get into debt, the
trustees to have power to forfeit his share
and divide it with the other children. Should
profits of said estate not reach £800 annually,
then the trustees should charge the residue of
the testator’s property to make up such sum.
_Held, that the annuity to the testator’s wife
was for life only, but that there was an
absolute gift to the children of such a sum as
would produce £800 yearly.—Hicks v. Ross,
L. B. 14 Eq. 141,

APPOINTMENT.

A testator gave his residuary estate in trust
for his daughter for life, and after her death,
among such of her issue as'she should by deed
or will appoint, and in default of such appoint-
ment, to such persons as she should by deed
or will appoint, and in default of such appoint-
ment in trust for her nearest of kin under the
Statutes of Distribution. By will the daugh-
terappointed in favor of her husband, reciting
that she had no children. Subsequently she
had children, and died. Held, that the ap-

pointment could not take effect : first, be-
cause the testator gave the general power only
in default of his daughter’sissue ; and second,
because the daughter meant to appoint to her
husband only on her having no children ; and
that her children took as neavest of kin.—In
re Jeffery’s Trusts, L. R. 14 Eq. 136.

ASSIGNEE. — S¢¢ BANKRUPTCY.
ASSIGNMENT. —See BANRKRUPTCY, 4 ; DISTRESS.
ATTACHMENT.-—S¢¢ BANKRUPTCY, 1.
ATTORNEY.—Se¢ SET-OFF.

AUCTION.—S¢¢ VEXDOR AND PURCHASER, .

BAruMenT.

The defendant, a wharfinger, received wine
shipped by the plaintiff to L. L. indorsed
the bill of lading to M. under a colorable
transaction, with intent to deprive the plain-
tiff of the wine, and M. obtained delivery
orders from the defendant. L. then wrote to
the plaintiff refusing to accept the wine. The
plaintiff subsequently tendered to both M.
and the defendant all charges, but the defend-
ant refused to deliver. Held, that the defen-
dant received the wine as bailee to L., and
had no better title than I. had, and that, as
M.’s title was no better than I.’s, the plain-
tiff wasentitled to thewine.~—-Batut v. Hartley,
L. R 7Q.B. 5%4.

See CONTRACT, 3

BANERUPTCY.

1. The plaintiff, who was holder of goods
under an unregistered bill of sale from C., paid
out a sheriff who was in possession of the
goods, and took possession of the latter in
ignorance of the fact that C. had been adjudi-
cated bankrupt. Subsequently the plaintiff
gave up possession of the goods, Held, that
the sam paid the sheriff should be repaid to
the plaintiff, —Fz parie Mutton. In re Cole,
L. R. 14 Eq. 178.

2. An uncertified bankrupt cannot sue in
chancery, .even though alleging fraud in the
defendants, including the assignee,—Motionv.
Moojen, L. R. 14 Kq. 204,

3. Itis a fraud upon creditors, and an act
of bankruptey, for a partner who kuows his
firm is insolvent, to transfer partnership assets
to a creditor of his own., or to give security on
such assets for his private debt, or for futare
advances to be made to himself.—Ex parie
Snowball.  In re Douglas, L. B. 7 Ch. 535.

4. A trader borrowed from a creditor to
whom he owed £600 the further sum of £100,
upon condition that if it was not repaid in ten
days the trader should assign all his property
by way of security for the previous advances
and the £100. The trader failed to repay,
and assigned said property, which was worth
£718, and shortly afterward became bankrupt.
Held, that said assignment was an act of bank-
ruptey, and invalid against the trustee.—Ee
parte Fishor. Inre Ash, L. R. 7 Ch. 636.

5. A debtor gave his creditor a mortgage to
secure repayment of his debt, covenanting
that if the mortgagor should, during the con-
tinuance of the security, hecome possessed of
other goods, they should in all respects be
subject to the mortgage, and might be seized
and disposed of as if then possessed by the
mortgagor. The mortgagor’s debt was dis-
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charged in bankruptey. Held, that the
crediter’s right to seize ceased with the dis-
charge of the debt.— Thompson v. Cohen, L.
R. 7 Q.B. 527. )

Bee SETTLEMENT.

BEQUEST.— See  APPOINTMENT ;
Lucaocy ; WiLL.

BiLL or Lapive.

The plaintiffs shipped goods on board the
defendant’s vessel under bills of lading in the
following form : *‘ Shipped in the steamship
Hibernia, for London, having liberty . . . to
transship the goods by any other steamer.”
Held, that by the contract said goods were to
be carried by a vessel whose principal motive
power, while on the voyage, should be steam.
—Fraser v. Telegraph Construction Co,, L. R.
7 Q. B. 566.

See BAILMENT.

Birrs anp Nores.

1. Action on a promissory note. The note
was joint and several by the defendant and R.,
the former being liable only as surety, with
knowledge of the payee. R. had a set-off
growing out of the same transaction, from
which the defendant’s liability as surety arose.
Held, that the defendant had an egnitable
defence against the payee.- -Bechervaise v.
Lewis, L. R. 7 C. P. 379.

2. The master of a vessel which had been
mortgaged, gave a bottomry bond for repairs,
and also a bill at ten days’ sight on the mort-
gagee, for the amount of the bond, under an
agreement that if the bill should be accepted,
the bond should not be enforced. The bill
was forwarded for collection, but in the mean-
time the mortgagee had died, and no probate
of his will had been granted. The person
named in said will as executor refused to
accept, and the bill was therefore protested
on the day it arrived, and proceedings were
subsequently taken on the bottomry bond.
Held, that, under the circumstances, all that
was Teasonable was done for getting the bill
accepted and paid, and that it was not neces-
sary to wait until the expiration of the days
of grace for having said bill protested — Smath
v. Bank of New South Wales. The ¢ Staf-
fordshire,” L. R..4 P. C. 194.

See ConTrACT, 3 ; LIMITATIONS, STATUTE

OF.

BROKER.

Trover for thirteen bales of cotten. The
plaintiffs sold the cotton to B., who falsely re-
presented that he was purchasing for certain
%rincipals. The defendant, in ignorance of

s frand, purchased the cotton from B., stat-
ing that be would send in the name of his
principal in the course of the day. The
defendant knew that a customer was wanting
cotton, and purchased said cotton, expecting
his customer to accept it. The same day the
customer accepted the cotton, and later in the
day the defendant sent to B. an order for de-
livery of the cotton, in which said custowmer

- was named as principal, and the latter receiv-
ed the cotton and paid the defendant, who
paid B. Upon these facts the judge left to
the jury the questions whether the cotton
was bought by the defendant as agent in the
eourse of his business as broker, and. whether

DevisE ;

he dealt with the goods only as agent of his
principal. The jury found a verdict for the
defendant, and a rule was granted to enter the
verdict for the plaintiffs. Held, (by MARTIN,
€uaNnneLLn, and CLeAsBY, B.B.: contra,
Kriny, C. B, ByLes and Brrrr, J. 1),
affirming judgment of Court of Queen’s Bench,
that the defendant was liable for the value of
the cotton.—ZFowler v. Hollins, I.. R. 7 Q.B.
(Ex. Ch.) 616.

BURDEN OF PRoOF.

Both in courts of admiralty and common
law, it is a rule that the onus of proving blame
is upon the vessel complaining against an-
other, and that the onus of proviug inevitable
accident does not attach to the latter until
there has been a primd facie case of negligence
and want of due seamanship shown.—The
‘¢ Morpesie,” L. R. 4 P. C. 212,

CARCELLATION. —8ee WILL.
Carco.

It was held, that it was not erroneous to
describe the °‘ necessity ”’ which justifies a
master of a ship in selling the goods of an
absent owner, as ‘‘a high degree of expe-
diency.”— dustralian Steam Navigation Co. v.
L. R. 4P. C. 222.

See CHARTER-PARTY ; INSURANOE, 3.

CHARITY. —See LEGACY, 1, 2.
CHARTER-PARTY,

1. By charter-party it was agreed that a
vessel should take a full and complete ¢argo
of sugar in bags, the freight for dry sugar and
wet sugar being specified ; the vessel to be a
good risk for insurance, and the master dur-
ing the voyage to take all proper means to
keep the vessel tight, staunch, and strong,
and in every way well fitted for the voyage.
The charterer provided a cargo of wet sugar,
but after the buik of it was loaded, the drain-
age of molasses was found to be so great, that
the vessel was unseaworthy. The sugar was
unloaded, and the charterer refused to reship
it, or to provide any other cargo for said
vessel. The jury found that the wvessel,
thoungh otherwise seaworthy, was not so for
the purpose of cerrying wet sugar, from which
there is a large drainage, and that the vessel
could not have been vendered fit to receive
said sugar within a reasonable time, and that
the sugar was a reasonable cargo to be offered.
Held, that the ship-ewner was liable to the
charterer for damages caused by the unfitness
of his vessel for carrying a reasonable cargo of
wet sugar, being the cargo stipulated for in
the charter-party.—Stanton v. Richardson, L.
R. 7 C. P. 421

2. By charter-party defendant agreed to load

“plaintitP’s ship in regular turn with full cargo

of coal; and that the charter being concluded
by the defendant on. behalf of another party
resident abroad, all liability of the defendant
should cease as soon as he had shipped said car-
go Held, that the defendant was liable for a
breach of the charter-party occurring before
the cargo was loaded.—Christoffersen v. Han-
sen, L. R. 7 Q. B, 509.

CHOSE IN ACTION.— S¢2 KXECUTORS AND AD-

MINISTRATORS. 1.

CLAss.—See Devisg, 3 ; Lrcacy, 3.
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CoMPANY.—See SPECIFIC PERFORMANCE.
CORNDONATION. —See GUARANTY.

CONSTRUCTION. —See’ ADEMPTION ; ANNUITY ;
APPOINTMENT ; BANKRUPTCY, 5§ ; BILL oF
Lapive ; ConNrract, 2 ; DEvISE ; EasE-
MENT ; Fravps, STATUTE OF ; INSURANCE,
3 ; JukisprcTion ; Law, MISTARKE oOF
LEGACY ; PRINCIPAL AND AGENT, 1.

CorTRaACT.

1. An application for shares in a company
was made by letter, and an answer, allotting
shares, posted by the company. Before receipt
of said answer, a second letter was posted by
the applicant recalling his application. - Held,
that the contract of allotment was complete
from the moment when said answer was post-
ed.—Harris's Case, 1. R. 7 Ch. 587.

2. Defendants contracted to supply shoes,
as per sample, to be delivered at a certain
wharf ; to be inspected and quality approved
before shipment, and payment to be made oun
delivery. 'The defendants knew that the
shoes were for the French army, and for a
winter campaign, On Febrnary 7th a num-
ber of shoes were inspected by the plaintiffs’
agent, approved, delivered at said wharf, and
paid for. At this time the defendants knew
that the shoes had to be passed by the French
authorities, and that no paper was allowed in
the soles of thé shoes, and they had previous-
ly represented that there was no paper in the
soles of the shoes they furnished. On Feb-
rnary 11th, the defendants wrote to the plain-
tiffs, agreeing to take back the shoes which
wmight be thrown back on the plaintiffs’ hands
in consequence of paper being found in them.
The inspection and delivery then continued,
and a large number of shoes were paid for,
and all the shoes were forwarded to France,
where, upon examination by the French
authorities' by opening the soles, paper was
found in the soles, and the shoes were reject-
ed. The plaintiff’s agent had not discovered
that there was paper in the soles when inspect-
ing the shoes, and the jury found that this
defect could not have been discovered by any
inspection which ought reasonably to have
been made. The defendants contended that
the plaintiffs had accepted the goods, Held,
that the plaintiffs were entitled to reject the
goods, and leave them in France on the
defendant’s hands, and that they were enti-
tled to recover back the price of the shoes, and
damages for breach of contract, leaving the
shoes the property of the defendants.—AHeil-
butt v. Hickson, L, R. 7 C. P. 438,

8. The defendant agreed tobe the depositary
of certain bills in the following terms : The
defendant ‘* undertakes to be responsible for
said bills until the effectual encashment there-
of, which encashment is entrusted to C.”
Held, that the bills were properly delivered
to C., when the time for encashment came,
and that the responsibility of the defendant
then ceased.— T'refftz v. Canelli, L. R. 4 P.C.
277,

See BirL oF Laping ; CHARTER-PARTY ;
DaMaces ; EviDENCE ; ForeieN GOVERN-
MENT ; FRAUDS, STATUTE OF ; INSURANCE,
3, 4; Law, MisTAXE oF ; SpEcIFic PER-
FORMANCE ; VENDOR AND PURCHASER, 1.

CORPORATION.—S¢e SPECIFIC PERFORMANCE.
Costs.—See SET-OFF.

COVENANT.—8ec BANKRUPTCY, 5; FASEMENT ;
EJRCTMENT.

Cross-REMAINDER. —Se¢ LEGACY, 3.

DaMmagcEs.

The defendant coniracted to deliver five
hundred tons of iron, in equal quantities, in
September, October, and November. In
August the defendant repudiated the contract.
The plaintiff claimed for damages the differ-
ence between the contract and market price
of five hundred tons of iron on the 30th Nov-
ember ; but the defendant contended for the
difference in August, when the contract was:
repudiated, or on September 30th, when it
was first broken. Held, that the measure of
damages was the sum of the differences at the
end of each month between contract and
market prices of one-third of the five hundred
tons.—Brown v. Muller, L. R. 7 Ex. 319,

See CHARTER-PARTY, 1; CoNTRACT, 2 ;
NEGLIGENCE, 2 ; TRESPASS.

DeEb.

1. A testator gave the residue of his estate,
after his wife’s decease, to his son C. and his
heirs ; ““and in case C. should die, leaving no
issue, then my freehold estate shall be equally
divided between my surviving children, or
their families.” The wife died, and then C.,
intestate. At C.’s death there were living one
son of the testator, the children of two other
sons, the grandson and daughter of a fourth
sont.e Held, that the gift was, on the death of
C., without leaving issue at his death, to the
other children of the testator then living, and
the children of such of them as should be
dead.—Busrt v. Hellyar, L. R. 14 Eq. 160.

2. A testator devised a portion of his estate,
on failure of limitations for life and in tail, in
trust to sell and pay the proceeds to the chil-
dren of A. ‘ who shall be then living, and
the issue of such of them as shall be then
dead, leaving issue, share and share alike,
but so as the issue of such of the children” of
said A, ‘‘as shall be then dead shall have no
greater share than their, his, or her deceased
parents would have had if living.” And a
second portion in trust for P., and after her
decease to divide the same among her chil-
dren “ then living ;” and so on as with A.
Proviso, that whenever sums should become
payable ‘‘to the issue of my late sister A.,
and my sister P., and any one or more of such
issue as shall be then dead having left lawful
issue, then the issue of such issue as shall be
so dead shall have the share to which their,
his, or her parent would have been entitled to
if living.” - Held, that two living children of

P. and the issue of a deceased child took one-
third respectively of said second portion, as
tenants in common.-—Hesman v. Pearse, L. R.
7 Ch, 660; s, ¢. L. R. 11 £q. 522 ; 6 Am.
Law. Rev. 85.

3. Devise in trust for E., with certain re-
wainders to her children, and ultimate limit~
ation as follows : “‘ And in case every child
born or to be born should die under the age of
twenty-one years, and without leaving issue,
then to the use of the heirs and assigns of E.,
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ag if she had continued sole and unmatried ;”
remainders to heirs of testator. K. had a
child who died, aged twenty-three, before the
testator’s death, but after.the date of the will,
at which time the child was aged sixteen. E.
assigned her interest under the will of the
defendant. The plaintiff claimed as heir-at-
law of the testator, and of E. Held, that the
ultimate limitation did not take effect. Judg-
ment for the plaintiff. —Brookman v. Smith,
L. R. 7Ex. (Ex. Ch.) 271;s. ¢. L. R. 6 Am.
Law Rev. 87.

4. A testator directed his trustees to invest
for accumulation the dividends of his personal
estate, and the rents and profits of his real
estate, during such time as any person bene-
ficially interested in said estates should be
under twenty-one. The trustees were to hold
the testator’s real and personal estate to the
use of his grandson, and after the grandson’s
decease, for the latter’s first and every other
son successively in tail ; remainder to the
testator’s second and other grandsons in like
manner, remainders over. Then came the
proviso : ‘1 declare it to be my will and
meaning, that such person as shall under my
will be entitled to an estate tail in possession
in my said real estate, shall not he absolutely
entitled to my leasehold and personal estates
until he shall attain the age of twenty-one,
and that my said leasehold and personal
estates shall absolutely belong only to such
person as shall first attain the age of twenty-
one, and become entitled to an estate tail in
possession, under the trusts aforesaid.” Said
grandson entered into possession of the estates
as tenant for life, and had an eldest son who
died an infant, and a second (the defendant)
who attained twenty-one. The plaintiff,
second grandson of the testator, claimed the
leasehold and personal estates on the ground
that they did not invest in said first grand-
son’s first son, who died under age. Held, that
the defendant was entitled to an estate tail in
possession, under the testator’s will, and was
the first so entitled, and was therefore entitled
to said personal estates.—Martelli v.” Hollo-
way, L. R. 5 H. L. 532.

See ADEMPTION ; ANNUITY ; APPOINTMENT.

DisTrESS.

Upon a demise of a coal-mine under certain
Jand a power of distress for rent was reserved
over the land described, and over ‘‘ any lands
other than those described iu which there
should be for the time being any pits in
course of working "’ by the lessees or their as-
signs. The defendant distrained over lands
other than that described, which the lessee
had assigned together with the coal-mine to
the plaintiff. Held, that the power of distress
over such other lands was void, for the un-
certainty of their deseription, against said as-
signee.—Daniel v. Stephney, L. R. 7 Ex,
827.

" See EJECTMENT.
Doc—See MASTER AND SERVANT.

DoMICILE. —Se¢ EXECUTORS AND ADMINISTRA-
TORS.
EASEMENT. : i
In a lease the demised premises were des-
eribed as bounded on the east and north by

newly made streets (ason a plan referred to),
on the west by premises of H., and on the
south by land of the lessor. There wasno ap-
proach to the demised premises but by said
east and north sides. The lessee covenanted
to build a house on the premises, “and to
kerb the said causeways adjoining the said
land with proper kerbstone.” Held, that
the lessee had a right of way over said new
streets under the lease.— Espley v. Wilkes, L.
R. 7 Ex. 298.
See TRESPASS.

EsroTMENT.

Ejectment for breaches of covenant in a
lease. The writ was dated July 21, 1871, and
did not claim the premises as from any previ-
ous day. In September, the plaintiffs dis-
trained for rent due up to the previous 24th of
June. Held, that the distraint did not waive
breaches previous to said June 24th, as bring-
ing ejectment was an unequivocal election to
determine the lease for any breach that could
be proved.-—Grimwood v. Moss, L. R. 7C. P.
360.

Equiry.-—8ee BirLs aAND Notes, 1; Sprorric
PERFORMANCE.

ESTATE ¥OR LIFE.—See ANNUITY,
EsTATE TAIL. --See DEVISE, 4.

EvibENCE. :

1. A mutual marine insurance company
issued an unstamped policy on a vessel
which was subsequently lost. At a meeting
of the company a claim for the insurance was
allowed, and an entry to that effect was made
in the minute-book, and the sum due ordered
to be drawn for. A part of such sum was sub-
sequently paid upon an order by the insured.
Held, that though said policy could not be
introduced in evidence, the validity of the
claim for insurance had been admitted.-—In re
Teignmouth and Qeneral Mutual Shipping As-
sociation, Martin's Cloim, L. R. 14 Eq. 148.

2. A letter from an English subject in
Germany to a person in England breaking off
an engagement of marriage entered into in
Germany is evidence that a breach has taken
place in Germany.—Cherry v. Thompson, L.
R.7 Q. B. 573,

See - BURDEN oF ProOF ; NEGLIGENCE, 1 ;
VENDOR AND PURCHASER, 2.

EXECUTORS AND ADMINISTRATORS.

1. A wife who was entitled to alegacy upon
the death of another person died intestate in
the lifetime of such person, and her husband
died without having administered to her.
Held, that said legacy formed part of the
estate of the husband, and that administra-
tion in respect to said legacy must be taken
out by the representatives of the husband.—
In the Goods of Harding, L.R. 2 P. & D. 894.

2. A testator appointed his daughter ex-
ecutrix for all his property not named in his
will, and died, leaving residuary personal
estate undisposed of. The court refused to
grant probate to the daughter, as she was pre-
cluded from dealing with the property which
passed under the will —In the Gloods of Wake-
ham, L. R. 2°P. &D. 395. :

3. A testator made a will in England- dis-
posing of his real and persenal estate, and
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appointing an executor. Afterward he made
a will in Italy, where he was domiciled, in
which he made his wife his universal heiress,
adding, ‘‘I erase, revoke, and annul every
other act or last will which T may have made.”’
Held, that the provisions of the first will
being revoked as to the personalty, the ap-
pointment of executor was revoked also.—
Cottrell v. Cottrell, L. R. 2 P. & D. 397.

Facr, MISTAKE OF.—Se¢ INSURANCE, § ; Law,

MISTAKE oF ; VENDOR AND PURCHASER, 1.

FeLONY. See NoxsurT.
FixyoRrEs. .

The owner of a worsted mill mortgaged it
with all its fixtures. In the mill there were
looms, through the feet of which nails were
driven into wooden beams or plugs set into a
stone floor. The nails could be withdrawn
without serious injury to the floor. Tt was
essential to the working of the looms that they
should be kept steady, for which their own
weight was insufficient. Held, that the looms
pessed by the mortgage.—Hollandv. Hodgson,
L. R. 7 C. P. (Ex. Ch.) 328.

ForEieN GOVERNMENT.

The French Government contracted in Eng-
land for the purchase of arms, to be paid for as
delivered out of a fund lodged for that purpose
with bankers in Eugland, upon the receipt of
certificates from J.  Certificates being refused,
the bankers declined to make payments. A
Jbill in equity, in which the French Govern-
ment was a defendant, praying inquiry,
and accounts showing what was due under the
contract, was granted, although the French
Government did not appear.—Lariviere v.
Morgan, L. R. 7 Ch. 550.

FRAUD.-—S¢e BAILMENT ; BANKRUPICY, 2, 8;

SETTLEMENT ; VOLUNTARY SETTLEMENT.

FRAUDS, STATUTE OF.

A. entered into a contract with B. for the
purchase of wool, and signed and handed toB.
-a memorandum of the terms of sale. B. sub-
sequently wrote to A., ““It is now twenty-
eight days since you and I had a deal for my
wool. . . . 1 shall consider the deal off as
you have not completed your part of the con-
tract. Yours, B.” And on A. asking for a
copy of said memorandum, B. wrote, ‘1 beg
to enclose a copy of your letter,” enclosing a
copy of the memorandum: Held, that there
was sufficient memorandum of the contract
signed by B. to satisfy the Statute of Frauds.
~—Buxton v. Rust, L. R. 7 Ex. (Ex. Ch.) 279 ;
8. ¢. L. R. 7 Ex.'1 ; 6 Am. Law Rev. 485.

FRAUDULENT PREFERENCE.-—S¢¢ BANRKRUPTCY,
3, 4; TRADE-MARK ; VOLUNTARY SETTLE-
MENT.

FREIGHT.—See CARGO INSURANCE, 2; MorT-
GAGE.

GENERAL AVERAGE.—Se¢ INSURANCE, 3.

GUARANTY.

1. The defendant guaranteed the honesty
of the plaintiff’s sexrvant. Subsequently, the
servant embezzled money frém the plaintiff,
was discovered, and repaid the money, with-
out the plaintiff’s informing the defendant.
The plaintiff retained the servant in his em-
ploy, dnd the latter again embezzled money

from the plaintiff, who then sued the defen-
dant on his guaranty. Held, that the plain-
tiff, by retaining the servant in his employ
after the first embezzlement without informing
the defendant of the same, discharged the
defendart from liability for the second
embezzlement,—Phillips v. Fozall, L. R. 7
Q. B. 666.

2. Under 12 Car. I1. ch. 24, a testator may
appoint two guardians of his child, and
authorize the survivor of the guardians, im
case one should die, to nominate another
guardian in place of the one dying.—In the
Goods of Parnell, L. R. 2 P. & D. 379,

HusBAND AND WirFE,—Se¢ EXEOUTORS AND
ADMINISTRATORS, 1.

INEVITABLE ACCIDENT.— S¢¢e BURDER oF PRoOOF.
INFANT.—~Se¢¢ GUARDIAN.
INFRINGEMENT.—S¢e PATENT.

InsuNcTION.

A bill was filed against a tenant for life,
who was also executrix of a preceding tenant
for life, praying an injunction to stop waste,
for an account, and for an account of what
had come to her hands as executrix of the
preceding tenant for life, who was also charg-
ed with waste. Six years had elapsed from
thetime of the waste committed by the preced-
ing tenant for life, but not from the date of
his death. Held, that as an injunction could
not be granted against the preceding tenant
for life, there could be no account against his
exeecutrix ; and that the claim was barred by
the Statute of Limitations.—Higginbotham v.
Hoawkins, L. R. 7 Ch. 676.

INSOLVENCY. —See BANKRUPTCY.
InsuraxNcE.

1. The value of a current policy in a life
insurance company in the course of liquida-
tion is the sum that would buy a similar
policy from a safe office.—Holdich's Case, L.
R. 14 Eq. 72.

2. 'The plaintiff insured ‘“ chartered freight,
valued at £7000, at and from Sydney to
Calcutta and London,’ for the smm of £1000,
said freight being for the carriage of goods -
only. Upon the arrival of the ship at Calcutta,
the voyage was abandoned, and the ship took
coolies and rice to Mauritius. The plaintiff
thereupon produced an alteration ofthe pelicy,
whereby it was agreed that the voyage was to
Mauritius ; and it was added,  ‘“the within
interest is now declared to be on freight valued
at £2000,” the sum underwritten remaining
the same.. The vessel was wrecked, and the
rice and freight thereof wholly lost ; but the
coolies were saved, and. their passage-money
paid. It was customary when insuring
passage-money to describe it as freight of
coolies, and the premium was generally lesson
passage-money than on freight of merchandise.
Held, that under the circumstances *‘freight ”
did not include said passage-money, and that
therefore the freight insured was totally lost.
But that, as it appeared that there was not &
total loss of full freight, and as the valuation
of freight refers primd facie to the freight of &
fall cargo, the policy as applicable to such
partial freight was an epen policy for half the
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loss of freight not exceeding, in any case,
£1000.—Denoon v. Home and Colonial Assur-
.ence Co., L. R. 7 C. P. 341.

3. In a policy of insurance upon a cargofrom
Taganrog to Bremen, the insurers agreed *“ to
pay general average as per foreign statement
if so made up.” The master of the vessel was
obliged before arrival at Bremen to give
a bottorary bond for repayment of damages
from perils insured against, upon ship, freight,
and cargo, and on arrival an average stater
made up a statement of average, in which the
loss was apportioned. The owner of the cargo
paid his proportion ; and to pay the propor-
tion falling upon the ship, she was sold, but
the proceeds were insufficient. A supplemental
average statement was made up by said aver-
age stater, in which said deficit was stated as
the amount which the cargo had to pay as an
.additional bottomry debt. By the law of
Bremen said deficit would be general average
loss. Held, that the insurers were under the
policy bound by said average statements at
PBremen, whether in fact said deficit was a
general average loss according to the law of
England or Bremen, or not, and that they
must pay the amount of said deficit.—Harris
v. Secaramanga, L. R. 7 C. B. 580.

5. The plaintiff reinsured, subject to all
clauses and conditions of the original policy,
cargo in the D. at and from any port or ports,
place or places,in any order on the west coast of
Africa to-the port of discharge in the United
Kingdom, insurance to begin from the loading
of sald goods on board said ship at as above.
Under the original policy, outward cargo was
to be considered homeward interest twenty-
four hours after the vessel’s arrival at her first
port of discharge. The vessel was lost more
than twenty-four hours after arrival at her
first port of discharge, having on board part
of said outward cargo. Held, that the second
policy attached.—Joyce, v. Realm Insurance
Compony, L. R. 7 Q. B. 580.

5. The defendant insurance company had a
list of vessels in which- were the Socratfes, a
Norwegian vessel, and the Socrafe, a French
vessel. The plaintiff and defendant entered
into a contract for insurance, which the jury
found was meant to be upon goods in the
vessel in which they were shipped, whatever
her name might be. The Socrafes was numed
in the policy, but the hides were in fact ship-
ped in the Socrate. Held, that considering the
finding of the jury, the misnomer was of no
consequence.—Jlonides v. Pacific  Insuronce
Co., L. R. 7 B. B. (Ex. Ch.) 517 ; s. ¢. L. R.
6 Q. B. 674 ; 6 Am. Law Rev. 207.

INTEREST.—S¢e LIMITATIONS, STATUTE OF.

LANDLORD AND TENANT-—See DisTruss; Fowor-

MENT. .

LAw, MISTAKE OF.

In an agreement for a lease the term was ex-
pressed to be for seven or fourteen years, and
under the agreement the lessee entered into
possession. The lessor refused to execute a
lease without inserting a power for the lessor
to determine the lease at the end of seven
years, alleging that all his other leases had
such a power, and if such power was not in
said agreement, the latter was made under a

mistake. = Held, that the mistake was one of
fact and not of law, and that the agreement
must be specifically enforced. —Powell v.
Smith, L. R. 14 Eq. 85.

Leasg.—-See EAsEMENT ; Law, MISTAKE oF.

LEeGAcy.

1. A festator directed that all the rest,
residue, and remainder of his personal estate,
which might be legally applied for such
purposes, should be applied equaliy between
six hospitals ; and he further directed that his
estate should be so marshalled as to give the
fullest effect to said bequest. Two only of the
hospitals had power to hold real estate.
The testator left pure and impure per-
sonalty. Held, that the impure personalty
was included in the bequest to the hospitals,
and should be applied to the payment of the
two hospitals which could hold real estate.—
Wigg v. Nicholl, L. R. 14 Eq. 92.

2. A testator bequeathed personal estate to
trustees of a town, in trust, to apply such
estate to the same charitable purposes as those
to which certain town funds were applicable.
Said town funds were applicable, among other
things, to the purpose of land. Held, that
the bequest was good.— Wilkinson v, Barber,
L. R. 14 Eq. 96.

3. A testator Dequeathed his residuary
estate, upon trast, to pay the income equally
between his three daughters, and if all or
either of them should die leaving issue, then
to pay one-third of the principal among the
issue of each of said daughters who should die
leaving issue, in equal shares; and if only
one of said daughters should die leaving issue,
to pay the whole residue among such issue; but
if all said daughters should die without leav-
ing issue, then over. One daughter died leav-
ing children, and a second childless. Held,
that cross-remainders were to be implied be-
tween said daughters and their families ; and
that the class of issue to take under said
bequest must be ascertained at the death of
the daughter leaving such issue ; therefore,
one moiety of the share of said daughter dying
childless must go to the children of the second
daughter, and the other moiety by way of
accretion to the share of the third daughter.—
Inre Ridge’s Trusts, L. R. 7 Ch. 665.

See ADEMPTION ; ANNUITY ; APPOINTMENT ;
EXECUTORS AXD ADMINISTRATORS.

Lerrer. — Se¢  ConTrAcT, 1 ; KEVIDENCE ;

FRAUDS, STATUTE OF.

LieN.—Sec SuT-0FF ; VENDOR AND PURCHASER,

1.

LiFE-EsTATE. —See ANNUITY.
LIMITATIONS, STATUTE OF.

The maker of a note, made six years before
this action brought, had been sued within six
vears for interest on.the note, and judgment
beinz given against him, had paid the same.
Held, that the note was not taken out of the
Statute of Limitations, as no new promise to
pay could be inferred from said compulsory
payment of interest.—Morgan v. Rowlands,
L.R. 7Q.B. 493. :

See INFUNCTION. .

MARSHALLING ASSETS.—See LEGACY, 1.
MASTER AND SERVAXT.
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The knowledge of a servant, who has charge
of his master’s dog, that the deg is ferocious,
is knowledge of the master.— Baldwin v.
Casella, L. R. 7 Ex. 325.

See GUARANTY ; SEDUCTION.

MINES.—See TRESPASS.
MINOR.—Se¢ GUARDIAN.
Mi1sNOMER.—S¢¢ INSURANCE, 5.

MisTAKE OF Facr.—Se¢ INSURANOE, 5 ; Law,
MISTAKE OF ; VENDOR AND PUKCHASER, 1.

MisTAEE oF LAw.—Se¢ L.Aw, MISTAKE oF.

MoRTGAGE. .

A vessel was mortgaged to secure a certain
sum, and afterward mortgaged to other parties
to secure a second sum. The second mort-
gagees then advanced money upon the secur-
ity of an express charge-on the freight then in
course of earning, and gave the charterers
notice of their charge. The mortgagor also
borrowed £800 for insurance purposes, giving
the lenders a charge therefor on the freight,
which the first mortgagors agreed should
be a prior charge. The first mortgagees after-
ward made a further advance, secured by a
mortgage of ship and freight, and subsequent-
1y took possession of the ship, having had no
notice of the second mortgage, or second
mortgagees’ charge upon the freight. Held,
that the £800 borrowed by the mortgagor,
and the sums due the first mortgagor upon
both his mortgages, must be paid before the
amount due the second mortgagees.— Liver-
pool Marine Credit Co. v. Wilson, L. R. 7 Ch.
507.

See BANKRUPTCY, 5 ; FIXTURES.

‘NEGLIGENCE.

1. The plaintiff was a passenger to D. on
the defendant’s railway, and was in the last
carriage. The train stopped at D. late at
night, with the body of the train alongside
the platform, but the last carriage was
opposite to and about four feet from a reced-
ing part of the platform, where passengers
could not alight ; the platform was long
enough for the whole train to be drawn up
alongside of it. There was no invitation to
alight, but the train was at its final stand-
still before resuming the journey. The plain-
tiff stepped out, expecting to step on the
platform, but fell on the rails, and was injur-
ed. Held, that there was evidence of megli-
gence on the part of the defendants’ servants
to go to the jury.—Cockle v. London and
South Eastern Ruilway Co., L. R. 7 C. P.
(Ex. Ch.) 821; s. ¢. L.R. 5 C.P. 457 ; 5 Am.
Law. Rev. 299,

2. Theplaintiff was tenant from year toyear
of the ground floor, and the defendant of the
second floor in the same building. By an
accident the water escaped from a water-closet
on the defendant’s premises, and damaged the
plaintiff’s premises and goods. The defend-
ant was not guilty of negligence. . Held, that
the defendant was not liable for the damage.
Ross v. Fedden, L. R. 7 Q. B. 661.

See BURDEN OF PROOF ; PRINCIPAL AND

AGENT ; TRESPASS.

Nuw Trian.—See NoXsUIT,

Noxsvrr.

In an action of trover a verdict was found
for the plaintiff. A rule for a new trial was
applied for on the ground that the evidence
tended to prove felony, and that the judge
should have directed a nonsuit. Held, that
the judge could only try the issue raised in
said action, and properly refused to nonsuit
the plaintiff.— Wells v. dbrahams, L. R. 7
Q. B. 554,

PAssAGE-MONEY. —S¢e INSURANCE, 2.
PARTNERSHIP.—Se¢ BANKRUPTCY, 3.

PATENT.

It appears that if a machine is made with
defects which render it useless, an inventor,
who afterward makes a machine which rem-
edies such defeets, may maintain his patent,
even though his machine is in some respects
similar to the other.

If a machine produces a new article, a better
article, or a cheaper article than before, it
seems that the machine may be patented,
although it embodies the mere arrangement
of common, elementary, mechanical materials,
and although it produces no result of a differ-
ent nature than that accomplished by other
mechanical arrangements.—Murray v. Clay-
ton, L. R. 7 Ch. 570.

See TRADE-MARK.

PAYMENT.—Se¢e PRINCIPAL AND AGENT, 2.
PERrPETUITY, —See DEVISE, 4.

PERSONAL ESTATE.—See DEVISE, 4.
Poricy.—See¢ INSURANCE.
PRrOFESSION. —S¢¢ MORTGAGE.

Post.—8¢ ContRACT, 1.

PowEgRr.—8¢e APPOINTMENT ; PROBATE.

PRINCIPAL AND AGENT.

1. The by-law of arailway eompany provid-
ed that no passenger should be allowed to
enter any of the carriages or to travel therein
without having first paid his fare and obtain-
ed his ticket ; and also that porters of the
company should do the work assigned to them,
and do all in their power to promote the com-
fort of the passengers and the interests of the
company, but no express power was given to
Tenove a passenger in a wrong carriage, The
plaintiff received injuries by being violently
pulled from a carriage on said railway by one
of its porters, who was under the mistaken
belief that the plaintiff was in the wrong car-
riage. Held, that the act of the porter was
within the scope of his employment, and that
the company was liable for the plaintiff’s in-
juries.—Bayley v. Manchester, Sheffield, &
Lincolnshire Railway Co., L. R. 7 C. P. 415.

2. The plaintiff sold goods to R. in ignor-
ance of the fact that R. purchased for a princi-
pal.  The principal in good faith received the
goods, and paid B. for them. Subsequently,
the plaintiff discovered that R. had a princi-
pal.  Held, that after said bond fide payment
to R. it was too late to come upon the princi-
pal. —drmstrong v. Stokes, L. R. 7 Q. B. 598.

See BROKER ; CARrGO ; MASTER AND SER-
VANT.

PRIORITY,-—S¢¢ MORTGAGE.



March, 1873.] * CANADA LAW JOURNAL. [Vor. IX., N.8.—97

Digrst OF ENGLISH LAW REPORTS.

PROBATE.

A woman made a will in execution of a
power, giving an annuity in case she should
have no children, or her children should die
under age. She had children, who survived
her. Administration with the will annexed
was refused, as there was no one to whom, as
intended under the will, it might be granted.
General administration was granted.—1In the
Goods of Graham, L. R. 2P. & D, 385.

See KXECUTORS AND ADMINISTRATORS.

ProTEST.—S¢e BiLLs AND NoTES, 2.
Proviso.—See DEvisE, 4.

Rarnway.—See NEGLIGENCE, 1 ; - PRINCIPAL
AND AGENT, 1.

REMAINDER.—See Lircacy, 3.
RENT-CHARGE.—See DISTRESS.

REscistioN oF CONTRACT.—Se¢ VENDOR AND
PURCHASER.

RESIDUARY ESTATE.—Se¢e ADEMPTION ; AN-
NUITY.

REVOCATION,—See EXECUTORS AND ADMINIS-
TRATORS ; WILL.

S8ALE.~S¢e VENDOR AND PURCHASER, 1.

SEALED INSTRUMENT.—S¢¢ SPECIFIc PERFORM-

ANCE.

SEDUCTION.

The plainttiff’s daughter was seduced while

‘in the situation of governess, but on a three
days’ visit to the plaintiff, with the employ-
er's permission. While at home on the visit,
the daughter assisted in domestic duties.
Held, that the action was not maintainable,
as there was no evidence of service to the
plaintiff at the time of seduction, and she
was not in the plaintiff’s service at the time
of confinement.—Hedges v. Tagg, L. R. 7 Ex.
283.

S ET-OFF.

Action upon a judgment. Plea of set-off of
a judement obtained by defendant against
plaintiff. Replication that said first judgment
was for costs, and that plaintiff’s attorney had
a lien for his costs upon the amount payable
under said judgment, wherefor the plaintiff
was suing as trustee of said attorney. Held,
that there was a proper case of set-off.— Mercer
v. Graves, L. R. 7 Q. B. 499.

See Birnu Axp NOTEs, 1.

SETTLEMENT,
Whers a man made a voluntary settlement
“of the bulk of his property, without frandulent
intent, when he contemplated trade; or, in
fact, six weeks afterward, entered into trade,
the settlement was held void against his
creditors, who became so in the course of such
trade.—Mackay v. Douglas, 1. R. 14 Eq. 106.
See TRUST ; VOLUNTARY SETTLEMENT.
SH1P.—Se¢ BILL oF LADING ; BorroMRY BOND ;
BURDEN OF PROOF ; CHARACTER-PARTY ;
INSURANCE, 3 ; JURISDICTION ; MORTGAGE.
SPECIFIC PERFORMANCE. '

An agent of a railway company, duly
authorized by the latter, entered into a verbal
agreement with the plaintiff for the construc-
tion of buildings upon the company’s land,

* the company to pay £500 a year rent, or, in
lien of that, £5000. Al contracts by the

company were required to be under seal. In
a suit for specific performance, held, that the
case was one of a money contract not enforce-
able in equity, even though there was no valid
contract in a court of law.—Crampcon v.
Varna Railway Co., L. R. 7 Ch. 562.

See Law, MISTAKE OF.

STATUTE.-—S¢¢ GUARDIAN ; PRINGIPAL AND
AGENT ; VOLUNTARY SETTLEMENT.

STATUTE OF FRAUDS.—Se¢¢ FrAUDS, STATUTE

oF.

STATUTE OF LIMITATIONS.—S¢e LIMITATIONS,
STATUTE OF.

STEAMSHIP.—S%¢ BiLis or LADING.

SUCCESSION.

A testator domiciled in Portugal directed
that certain personal property should be col-
lected by his executors and invested in Eng-
lish funds in trust to pay an annuity to the
testator’s sister ; after her death the fund to
form part of the testator’s residuary estate,
and be divided among his children, Held,
that when the executors had invested the fund
in'the above trust, a subsequent devolution of
the fund to said children was a succession
under the English Suceession Duty Act.—
Attorney-Qeneral v. Campbell, L. R, 5 H. L,
524.

SurETY.—8¢¢ BiLLs AxD Notms, 1; GUAR-
ANTY.

TACKING.—S¢¢ MORTGAGE.

TAX.—See STCCRSSION.

TrrLE —See VENDOR AND PURCHASER, 2.

ToTAL Loss.—8e¢ INSURANCE, 2.

TrADE-MARK.

One Ford was the inventor of a shirt, which
he called *‘Ford’s Eureka Shirt,” which
trade-mark he used several years, affixing it
to a particular part of the shirt. He also, hy
advertisement, and in every invoice which
he: gave customers, described himself as
patentee of said shirt, The defendant sold
shirts which he marked ¢ The Kureka Shirt ”
in the same part as that marked as above by
Yord. Held, that Ford, by putting his name
before ¢ Eureka,” did mot lose his right to
the latter word as a trade-mark ; and that~the
misrepresentation as to the shirt being patent-
ed would be no defence to an action at law,
and that therefore the defendant should be
enjoined from applying the mark ** Fureka >
to his shirts.—#ord v. Foster, L, B. 7 Ch.
611.

TRADER.~-See SETTLEMENT.
TRESPASS.

In the defendant’s land were hollows caused
by the subsidence of the ground over spots
which had been worked out in mining opera-
tions. Heavy rains caused water to overflow
from the watercourse into the hollows, thence
into the defendant’s mines, and thence into
the plaintiff’s mines. The defendant had
diverted the watercourse, and thereby lessen-
ed its liability to overflow, and had not been
guilty of negligence in working his mines.
Held, that the defendant was liable for the
damages to the plaintifi’s mine.—Smith v.
Fletcher, 1. R. 7 Ex. 305. :
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TROVER.—See BROKER ; NoNsUIT,

TrusT.

The trustees of a marriage settlement gave
certain bankers a power of attorney to receive
the dividends of any sum of consols stapding
in their joint names, and pay the same to the
husband during life. The hushband sub-
sequently directed the bankers to purchase
additional stock in the consols, and to make
the investment in said trustees’ name. No
notice of said investment was given to the
trustees, Held, that said investment was to
be held upon the same trusts with the settled
fund, and that there was no resulting trust to
the husband.—In re Curteis’ Trusts, L. R.
14 Eq. 217. :

See ANNUITY ; LEGACY, 2 ; SET-0FF; SUC-
'CESSION.

UNSTAMPED INSTRUMENT.—S¢¢ EVIDENCE, 1.

VENDOR AND PURCHASER,

1. Property was advertised for sale by
auction, and stated to be a reversion in fee
after a life-estate. At the sale the auctioneer
read certain conditions of sale, in which the
property was stated to be subject to two
mortgages. No copy of these conditions was
handed to the purchasers. The plaintiff, who
was deaf, purchased the estate, with no know-
ledge of the mortgages, and paid a deposit.
Held, that the contract, having been entered
into under a mistake,induced by the advertise-
ment of the vendor which should have men-
tioned the mortgages, must be rescinded, and
the deposit returned with interest, and that
there was a lien for the same upon the pro-
perty.—Torrance v. Bolton, L. R. 14 Eq. 124,

3. The defendant contracted to sell a certain
estate to the plaintiff, and received a deposit.
The defendant’s abstract of title showed a
voluntary coaveyance of the estate by the
defendant, but no evidence was given to show
that the conveyance was, and had always con-
tinued to be, voluntary, Held, that the
plaintiff was entitled to recover his deposit,
both because of said want of evidence, and
also because, even if said conveyance were
voluntary, the vendor had no title, and could
not compel the vendee to make his title good
by bis own act in acecepting a conveyance.—
Clarke v. Willott, L. R. 7 Ex. 813.

VOBUNTARY SETTLEMENT.

1. A debtor, being in a very weak state of
health and mind, distributed bis property
among his children, receiving in consideration
of part of the property a small annunity. Held,
that as the children knew that the creditors
would be defeated by said distribution, it was
void against creditors, by 13 Eliz. ch. §, even
though the debtor had no fraudulent inten-
tion.—Cornish v. Clark, L. R, 14 Eq. 184.

2. A testator raised mceney wherewith to
pay his debt, and then executed a voluntary
settlement of the residue of his property, with
no intention of defranding his creditors. The
settlement was held valid, although the settlor
did not use the whole of the money raised in
payment of his debts, whereby some of them
were unpaid.—Kent v. Riley, L. R. 14 Eq. 190,

‘WAIVER.—S¢¢ EJECTMENT,
W ASTE,~—See INTURCTION.

WATERCOURSE.—See TRESPASS.
‘WAY,—See EASEMENT.
‘WiILL.

A testator tore up his will uuder the mis-
taken impression that it was invalid, but after-
ward collected and preserved the pieces until
his death, Held, that there had been no
revocation of the will. —@iles v. Warren, L.
R. 2P &D. 401,

See ADEMPTION ; APPOINTMENT ; DEVISS ;
EXECUTORS AND ADMINISTRATORS ; GUAR-
DIAN ; LEGACY ; PROBATE.

WoRrbDS.

¢ Family.”—S8ee Devise, 1.

¢ Frefght.”—See INSURANCE.

¢¢ In Possession.”’-—See DEVISE, 4.

¢ Necessity,”’—See CARGO.

¢ Steamship.”—See BILL OF LADING.

REVIEWS.

Tae Ruie or THE LAW oF FIxTUuRES, by
Archibald Brown, M. A, Edin. and
Ozon and B. C. L. Oxon. and of the
Middle Temple, Esquire, Barrister-at-
Law. Second Editioun. London,
Stevens & Haynes, Law Publishers,
Bell Yard, Temple Bar, 1872. 8vo.,
price 9s. (sterling), cloth.

Hitherto there have been several works
published as to the Law of Fixtures.
But the author of this work freats the
subject in a new style.

Former authors have contented them-
selves with grouping the decisions among
the different classes of persons as to whom
questions of fixtures generally arise, such
as heir and executor, landlord and tenant,
mortgagor and mortgagee, tenant for life,
or tenant in tail and remanderman or re-
versioner. But Mr. Brown endeavours to
make clear the decisions as to fixtures by
the aid of history. He opens his first
chapter hy saying : “ It has been said of
history that it finds its entablature in law;
it may conversely be said of law that it
finds its explanation in history.” Thence
he proceeds to expound the law of fixtures
by the light of history.

He shows that the word fixtures is not
mentioned among the “Termes de la Ley,”
—does not so much as once occur either
in the abridgment of Bacon or Viner ; as
asubstantive head of law it occurs in Com-
yu's Digest in the addenda only, and not
in the principal part of the work. He
then traces the growth and its changes
under the following heads. The old law
of fixtures, being the law of the strictly
agricultural and necessary eclasses of
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fixtures ; Practical avoidance of the
rigour of the early law ; The law of the
mixed agricultural and trade proper and
the domestic or ornamental classes of
fixtures ; Statement and illustration of
the rule of the law of fixtures as evolved
from the cases ; The measure and method
of annexation being the first of the
three subsidiary elements of the rule;
The construction of some written docu-
ments, being the second of the three
subsidiary elements in the rule; The
derivative relations of - the contending
parties being the third of the three sub-
sidiary elements of the rule.

He himself describes “ The rule of the
Law of Fixtures ” as an attempt to gather
up in one manageable formula all the num-
erous factors or elements requiring to be
considered in advising upon modern cases.
He attempts to arrange his so called
factors or elements in the order of their
relative importance.

Notwithstanding the use of some hazy
expressions he handles the subject with
considerable ability. He must have devot-
ed a great deal of time to the reading and
arranging of the cases so as to collect in
order ¢ the numerous factors or elements”
appertaining to his subject.

The first edition of his work was pub-
lished in 1871. It was in the judgment
of the author himself open to the patent
defects of “ Sketchiness,” and “Frag-
mentariness.” The second edition was
published in September last. His aim in
the second edition has been to give the
work an “ independent character.” He
has in the second edition freely availed
himself of decisions of the American
Courts. They are certainly ¢ free and
independent.” The confusion created by
the American cases has in our judgment
made a confused subject more confounded.
They are noticeable for want of uniformity
more than for any other characteristic.
In some of the States barns and even
houses are looked upon as persenalty. In
others trade machinery is looked upon as
part of the freehold. It is a pity that the
author did not travel from this field of
confusion across the line which separates
Canada from the United States, and rest
for a short time in the Canadian field,
where he would have discovered several
decisions which would have added to
the value of his work if not to its
independence.

The subject of fixtures as trade and
commerce increase is becoming daily of
increased dimensions. Works on fixtures
are for this reason to be welcomed, and we
welcome Mr. Brown’s work as being a
novel, painstaking and reliable treatise
on the law of fixtures. He has adopted
the American system of writing his work
in sections or paragraphs and consecutive-
ly numbering them. Where a book is
likely to be one of authority and to pass
through several editions this mode is much
preferable to the ordinary English mode
of nurbered pages. ‘The Index of matters
is not so full as we would like to see ib,
but is by no means meagre. It demands
peculiar talent to make a good index.
Many persons imagine that any man who
can write a book can write a good index
forit. This is a mistake by many authors.
It would be as difficult for some good

authors to write a good index as for some
good index makers to write a good book.
The aptitude for the one is not proof of
aptitude for the other.

The book, containing as it does, 200
pages, is printed with clear type and on
superior paper. It, like all works publish-
ed by Stevens & Haynes is, as regards
mechanical execution all that can be
either desired orrequired. Messrs. Stevens
& Haynes have the ability to dress up the
ideas of an author in a most captivating
and becoming style.

A very remarkable man has just retired
from the American Bench. Sir John
Coleridge is said to have made the longest
speech on record—and that is something
if not to be proud of, at least to remem-
ber. Mr. Justice Nelson, Chief Justice
of the United States Supreme Court, can
boast that he sat on the Bench longer
than any Judge that ever lived. Lord
Mansfield served 22 years, and Lord El-
don 28, Chief Justice Marshall was 34
years on the Bench. Chief Justice
Taney 30 years, Justice Story 34 years,
and Chancellor Xent about 25 years.
Chief Justice Nelson was appointed a
circuit Judge in 1823, and therefore he
has been on the Bench nearly half a cen-
tury. He reached the age of 80 years on
the 10th of last November, and a local
journal says, “ His massive frame, and
strong mind, and cheerful tempera,ment
all give promise of a long and useful
life. ”—Exchange
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LAW SOCIETY OF UPPER CANADA.

08600DE HALL, HinarYy TERM, 36TH VICTORIA,

URING this Term, the following Gentlemen were
called to the Degree of Barrister-at-Law :
RoeErT HEBER BoWES,
ALLAN JoHN LLoyp:
JaMEs R. Roar.
JouN Onmonek KILLMASTER.
Isaac BALDWIN MCQUESTEN.
And the following Gentlemen received Certificates of

fitness :
R. McMILLAN FLEMING.

J. BRUCE SMITH.

J. GroRGR KILLMASTER,

Jaues R. RoAF.

Annax J, Luovp.

Isaac B, MCQUESTEN.

PeTER CAMERON.

RuperT E. KINGSFORD.

ALEXANDER SAMPSON.
WICKSTRED.

And on Tuesday, the 4th February, the following
Gentlemen were admitted into the Society as Students of
the Laws, their Examinations having been classed as fol-
lows :

University Class.
Janes Joskp WADSWORTH, M. A.
ALEXANDER HAG@ART, B. A.
SaMuEnL CLARKE Blaes, B. A.
ErLiorr TRAVERS, B. A.
Juuus LeFEBVRE, B. A,

Junzor Class.
CHarLES H. CONNOR.
THOMAS G. MEREDITH.

Ordered, That the division of candidates for admission
on the Books of the Society into three classes be abolish-
ed.

That a graduatein the Faculty of Arts in any University
in Her Majesty’s Dominion, empowered to grant such
.degrees; shall be entitled to admission upon giving a
Term’s notiee in accordance with the existing rules, and
paying the prescribed fees, and pr ting to Convocat
his diploma or a proper certificate of his having received
“his degree.

That all other candidates for admission shall pass a
satisfactory examination upon the following subjecta,
namely, (Latin) Horace, Odes Book 3 ; Virgil, KEneid,
Book 6 ; Cesar, Commentaries Books 5 and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Enclid, Books 1, 2, and 3,
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin-
ation upon the following subjects : —Ciesar, Commentaries
Books5 and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3 ;
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams; Equity,
Smith’s Manual ; Common Law, Smith's Manual; Aet
respecting the Court of Chancery (C. 8. U. C. c. 12), (€.
8. U. 8. caps. 42 and 44).

That the subjects and books for the second Intermediase
Examination be as follows :—Real Property, Leith's
Blackstone, Greenwood on the Practice of Conveyancing
(chapters on Agreements, Sales, Purchases, Leases,
Mortgages, and Wills); Equity, Snell’s Treatise ; Coramon
Law, Broom’s Common Law, C. 8. U. C. c. 83, Statutes
of Canada, 20 Vic. c. 28, Insolvency Act.

That the books for the final examination for students
at law, shall be as follows:—

1. For Call.—Blackstone Vol. i., Leake on Contracts,
Watkins on Conveyancing, Story’s Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts.

2. For Call with Honours, in addition to the preceding.
—Raussell on Crimes, Broom's Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales,
Jarman on Wills. Von Savigny’s Private International
Law (Guthrie’s Edition), Maine’s Ancient Law,

That the subjects for the final examination of Articled
Clerks shall be as follows (—Leith’s Blackstone, Watkins
on Conveyancing (9th ed.), Smith’s Mercantile Law,
Story’s Equity Jurisprudence, Leake on Contracts, the
Statute Law, the Pleadings and Practice of the Courts.

Candidates for the final examinations are subject to re-
examination on the subjects of the Intermediate Ex-
aminations, All other requisites for obtaining certificates
of fitness and for call are continued.

That the Books for the Scholarship Examinations shall
be as follows :—

1st year.—Stephen’s Blackstone, Vol. i., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8. U. 8.¢. 12, C. 8,U.C, ¢. 43.

o2nd year.—Williams on Real Property, Best on Evi-
dence, Smith on Contracts, Snell’s Treatise on Equity,
the Registry Acts.

3rd year.—Real Property Statutes relating to Ontario,
Stephen’s Blackstone, Book V., Byles on Bills, Broom's
Legal Maxims, Story’s Equity Jurisprudence, Fisher on
Mortgages, Vol. 1, and Vol. 2, chaps. 10, 11 and 12.

4th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleadingand Practice, Benjamin
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Province.

That no one who has been admitted, on the books of
the Society as a Student shall be required to pass prelim-
inary examination as an Articled Clerk.

J. HILLYARD CAMERON,
Treasurer.



