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Prefatory Note

There are several causes tending to make the Declaration of London
the object of vital interest to students of international relations and
internationakhlaw. .The possibility of achieving the establishment of an
international court of appeal in prize matters, an achievement which
would be of substantial effect in the field of maritime law itself and
which would, moreover, provide an international institution of more
direct and concrete action than almost all other such institutions hitherto
established, depends upon the success with which the nations agree
upon the code to be applied in such a court. The equitable solution of
that problem, which, because of the strategic importance of the seas
in the life of the nations, lies at the heart of the effort for a fruitful
international reorganization, the problem of the freedom of the seas,
depends in its most acute phases, upon the proper writing of the laws
of war at sea. Finally, there is in debate a considerable body of law
with a long history behind it and a complicated and rich technical
content which presents in itself a fascinating study in legal science.

For all these reasons the subject claims attention. That the Declara-
tion was not ratified and officially sanctioned in its own right and
that it has finally been abandoned even in substance does not, it
would seem, detract from the value of the collection which follows.
The Declaration constitutes the best statement of the laws of war at
sea as they stood in 1914, and it marks the high tide, historically,
of the liberalization of those laws. The proposals in preparation
for and in course of the conference and the eventual compromises
attained embody in written form all those perplexing conflicts be-
tween sea and land, island and continent, navy and army, belligerent
and neutral, and, to a certain extent, war and peace, which have
emerged into public attention since August, 1914.

Mr. Root gathered this historical process, and the place of the
Declaration in that process, into a pointed summary in an address
delivered in Washington in 1912; that address is here used as an
introduction to the texts.

James BrowN Scorr,
Director of the Division of International Law.

WasHinGgTON, D. C,,
December 1, 1918.
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The Real Significance of the Declaration of London!

The principal achievement of the Hague Conference of 1907 was the
Convention for an International Prize Court. That Convention pro-
vided for a real and permanent court composed of judges who were to
be appointed by the contracting Powers for teyms of six years, were
required to be “jurists of known proficiency in questions of international
maritime law and of the highest moral reputation,” and were to be
paid a stated compensation from a fund contributed by all the Powers.

Jurisdiction was conferred upon the court to review on appeal all
judgments of national prize courts. By a subsequent agreement, for
the purpose of avoiding difficulties presented by the constitutions of
some of the signatory Powers, an alternative procedure was authorized
under which the new court, might pass upon the question involved in
the case of prize de movo, and notwithstanding any judgment of the
national prize court, instead of passing upon it by way of appeal from
that judgment. Article 7 of the Convention provides:

If a question of law to be decided is covered by a treaty in force
between the belligerent captor and a Power which is itself or
whose subject or citizen is a party to the proceedings, the court is
governed by the provisions of the said treaty.

In the absence of such provisions the court shall apply the rules
of international law. If no generally recognized rule exists, the
court shall give judgment in accordance with the general prin-
ciples of justice and equity.

In estimating the value of such an agreement among the civilized
Powers it is worth while even for a student of international law to
recall the wide range and critical importance of the questions to be
included within the jurisdiction of the new court.

When war breaks out between two considerable maritime Powers
the commerce of the whole world is immediately affected. Each bel-

! Opening address by Elihu Root as President of the American Society of In-
ternational Law at the sixth annual meeting of the Society in Washington,
April 25, 1912, :
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ligerent nation undertakes, so far as it can, to cripple its enemy both by
direct military and naval operations and by cutting off supplies, inter-
fering with sources of income, and generally weakening the enemy’s
national power to maintain an army and navy.

The liability of enemy merchant ships to capture tends to throw the
commerce formerly carried on by the belligerent nations into the hands
of neutrals while the necessary policy of each belligerent urges it to
circumscribe and prevent so far as it can the neutral commerce with
the other belligerent. Blockades and searches and seizures for carry-
ing contraband goods are familiar methods of giving effect to this
policy. Added to this is the necessity of constant watchfulness by
belligerents to prevent neutral vessels from rendering direct service to
the enemy’s forces, such as the transportation of officers and troops or
messengers, or the transmission of intelligence. In this way belliger-
ents fall into an attitude of suspicion toward neutral vessels and un-
friendliness toward neutral commerce, and the peaceable commerce of
the world falls into an attitude of resenting what it regards as unwar-
ranted interference.

The most striking illustration of this tendency is to be found in the
tremendous conflicts of the Napoleonic wars, when Pitt and Napoleon
waged war not merely with armies and navies but with British orders
in council and Continental decrees. The Prussian decree which began
the series at the instance of Napoleon, on the 28th of March, 1806,
declared the coast of the North Sea closed against Great Britain. On
the 8th of April, 1806, Great Britain retaliated for that decree by the
first order in council, which declared the blockade of the Ems, the
Weser, the Elbe, and the Trave. On the 16th of May, 1806, came the
second order in council declaring a blockade of the whole coast of the
Continent from the Elbe to Brest. On the 14th of October, 1806,
Napoleon retaliated with the famous Berlin Decree, which prohibited
all commerce with England. On the 7th of January, 1807, another
British order in council declared all neutral trading with France, or
from port to port with any possession of France, or with any of the
allies of France anywhere, to be ground for condemnation. On the
17th of December, 1807, Napoleon’s Milan Decree declared a sentence
of outlawry upon England and all English ships. It was impossible
that such a process should not involve all Europe in a universal war;
and an aftermath of England’s enforcement of her policy upon the
neutral shipping of the United States was the War of 1812.
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The Civil War in the United States gave rise to a multitude of
controversies between the United States and Great Britain, arising on
one side from the seizure by the United States of numerous vessels
charged with directly or indirectly attempting to violate the blockade
of the southern coast, or with carrying contraband, and arising on the
other side from the fitting out of Confederate cruisers in the neutral
ports of Great Britain. The negotiations which led to the settlement
of both classes of these claims by arbitration under the Treaty of
Washington involved no slight strain upon the temper and good sense
of both nations, and the result was reached against most violent protest
on the part of many who preferred war to concession.

In the recent war between Russia and Japan a feeling of strong re-
sentment was created in England by Russia’s course in sinking the
British merchantmen, the Knight Commander, the Saint Kilda, the
Hipsang, and the Allenton, and in the capture of the Malacca by
Russian vessels which had passed the Dardanelles and the Suez Canal
as merchantmen and then conveited themselves into cruisers.

There is no more fruitful source of international controversy, of in-
ternational resentment and dislike, than in the great multitude of ques-
tions relating to the rights and wrongs of neutrals and of belligerents
in a war between maritime Powers. The tendency always is for the
war to spread through these controversies and exasperated feelings,
and the adjudication of questions by national prize courts naturally
fails to allay the irritation. Provision for the international judicial
determination ‘of such questions is adapted not only to preserve the
substantial rights of neutral commerce and of belligerents, but also to
prevent the spread of war much as municipal ordinances are framed to
check the spread of fire, and sanitary regulations to prevent the com-
munication of infectious disease. Considered by itself, the concur-
rence of the major part of the civilized world in the project of this
Convention was an event of the first importance in the development of
international peace.

When Great Britain, however, came to consider the ratification of
the Prize Court Convention she found herself confronted by practical
considerations arising from her insular position, her dependence upon
foreign food supplies, the wide cxtension of her colonial empire, her
enormous merchant marine, and the relation between the effectiveness
of her great navy and her national existence. The effect of these con-
siderations upon the Government of Great Britain is best stated in the
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words of a communication which that Government addressed on the
27th of February, 1908, to the other principal maritime Powers. In
that communication Sir Edward Grey said:

_ Article 7 of the Convention provides that, in the absence of
treaty stipulations applicable to the case, the court is to decide the
appeals that come before it, in accordance with the rules of inter-
national law, or if no generally recognized rules exist, in accord-
ance with the general principles of justice and equity.

The discussions which took place at The Hague during the
recent Conference showed that on various questions connected
with maritime war divergent views and practices prevailed among
the nations of the world. Upon some of these subjects an agree-
ment was reached, but on others it was not found possible within
the period for which the Conference assembled, to arrive at an
understanding. The impression was gained that the establishment
of the International Prize Court would not meet with general ac-
ceptance so long as vagueness and uncertainty exists as to the
principles which the court, in dealing with appeals brought before
it, would apply to questions of far-reaching importance affecting
naval policy and practice.

His Majesty’s Government therefore propose that another con-
ference should assemble during the autumn of the present year,
with the object of arriving at an agreement as to what are the
generally recognized principles of international law, within the
meaning of paragraph 2 of Article 7 of the Convention, as to those
matters wherein the practice of nations has varied, and of then
formulating the rules which, in the absence of special treaty pro-
visions applicable to a particular case, the court should observe in
dealing with appeals brought before it for decision.

That is to say, the realization of the International Prize Court must
be postponed until an agreement can be reached upon the rules of law
and the principles of justice and equity which the court is to apply to
international controversies. No dissent from this view appears to
have been expressed and, pursuant to the British invitation, Austria-
Hungary, France, Germany, Italy, Japan, Russia, Spain, the Nether-
lands, and the United States, sent their delegates to the proposed Con-
ference in London. The Conference met on the 4th of December,
1908, and continued to the 26th of February, 1909.

The task of the Conference was delicate and difficult. The Declara-
tion of Paris in 1856 had, it is true, furnished four rules as a point of

departure:

rey
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(1) Privateering is and remains abolished.

(2) The neutral flag covers enemy’s merchandise with the ex-
ception of contraband of war.

(3) Neutral merchandise, with the exception of contraband of
war, is not capturable under the enemy’s flag.

(4) Blockades, in order to be obligatory, must be effective ; that
is to say, maintained by a force sufficient to really prevent access
to the coast of the enemy.

But the half century which had elapsed since the Declaration of Paris
had shown that these rules left uncovered a great field of controversy
and that they had themselves given rise to numerous questions for
which they afforded no solution. The divergent views upon these sub-
jects of controversy had become intrenched in many traditional ideas
of different nations as to the requirements of their national interests
either as possible belligerents or possible neutrals, and these ideas made
concessions difficult, so difficult that at the Second Hague Conference
it had been found quite impracticable to reach any conclusions upon
questions of this character having real importance.

The members of the London Conference addressed themselves to
their work with ability, knowledge, and good temper, and they agreed
upon a code of rules which they called a “Declaration concerning the
laws of naval war,” and which is known as the Declaration of London.
The first chapter of the Declaration, containing twenty-one articles,
deals with the law of blockade in time of war. The second chapter
covers the law of contraband, in twenty-three articles. The third chap-
ter contains three articles upon the law of unneutral service. The
fourth chapter, seven articles, on the destruction of neutral prizes.
The fifth chapter, two articles, on transfer of flag. The sixth chapter,
four articles, on enemy character. The seventh chapter, two articles
regarding convoy. The eighth chapter, one article concerning resist-
ance to search. The ninth chapter, an article upon compensation.
Then follow seven final articles. The preamble of the Declaration de-
clares the Powers (naming them)—

Considering the invitation which the British Government has
given to various Powers to meet in conference in order to deter-
mine together as to what are the generally recognized rules of
international law within the meaning of Article 7 of the Conven-
tion of 18th October, 1907, relative to the establishment of an
International Prize Court;

Recognizing all the advantages which in the unfortunate event
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of a naval war an agreement as to the said rules would present,
both as regards peaceful commerce, and as regards the belligerents
and as regards their political relations with neutral governments;

Considering that the general principles of international law are
often in their practical application the subject of divergent pro-

cedure;

Animated by the desire to insure henceforward a greater uni-
formity in this respect;

Hoping that a work so important to the common welfare will
meet with general approval:

Have appointed as their plenipotentiaries, that is to say : [ Names
of plenipotentiaries.]

Who, after having communicated their full powers, found in
good and due form, have agreed to make the present declaration:

PRELIMINARY PRrOVISION

The signatory Powers are agreed in declaring that the rules con-
tained in the following chapters correspond in substance with the
generally recognized principles of international law.

It is interesting to observe that in the rules regarding contraband,
the doctrine of continuous voyages, with which the Americans were so
much concerned during the Civil War, is applied to absolute contraband
but not to conditional contraband; that the great extension of the list
of contraband articles, which, in the war between Russia and Japan,
caused such general dissatisfaction among neutrals and threatened to
nullify the doctrine that free ships make free goods, has been checked
by a definite list of articles which are not under any circumstances to
be considered contraband, and by carefully framed provisions requir-
ing affirmative proof that goods are destined for the use of the armed
forces or a government department of the enemy as a condition upon
the right to seize conditional contraband. It is also interesting that
the question so much discussed at the time of the Trent affair between
England and the United States has been disposed of by the provision
of Article 47 that “any individual embodied in the armed forces of the
enemy who is found on board a neutral merchant vessel may be made
a prisoner of war even though there’may be no ground for the capture
of the vessel.”

This by implication excludes civil agents such as Mason and Slidell
from capture but approves the method followed by Captain Wilkes in
taking persons assumed to be liable to capture from the vessel and
releasing the vessel.
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It is not, however, my purpose to discuss the specific provisions of
these rules.

The Declaration was accompanied by a very lucid and illuminating
report prepared by Mr. Renault, which was presented to the Confer-
ence upon behalf of the drafting committee and which, under Conti-
nental usage, is to be treated a$ an authoritative explanation of the
text. The report says of t‘he Declaration:

The body of rules ¢Bntained in the Declaration, which is the re-
su‘l%}f the deliberations of the Naval Conference, and which is
to ¥e entitled Declaration concerning the laws of naval war, an-
swers well to the desire expressed by the Brjtish Government in
its invitation of February, 1908. The questions of the program
are all settled except two, concerning which explanations will be
given later. The solutions have been deduced from the various
views or different practices and correspond to what may be called
the media sententia. They do nat always harmonize absolutely
with the views peculiar to each country, but they do not shock the
essential ideas of any. They should not be examined separately,
but as a whole, otherwise one runs the risk of the most serious
misunderstandings. In fact, if one considers one or more isolated
rules either from the belligerent or the neutral point of view, he
may find the interests with which he is especially toncerned have
been disregarded by the adoption of these rules, but the rules have
their other side. The work is one of compromise and of mutual
concession. It is, as a whole, a good work.

We confidently hope that those who study it seriously will an-
swer affirmatively. The Declaration substitutes uniformity and
certainty for the diversity and the obscurity from which inter-
national relations have too long suffered. The Conference has
tried to reconcile in an equitable and practical way the rights of
belligerents and those of neutral commerce; it is made up of
Powers placed in very unlike conditions, from the political, econo-
mic, and geographical points of view. There is on this account
reason to suppose that the rules on which these Powers are in
accord take sufficient account of the different interests involved,
and hence may be accepted without disadvantage by all the others.

Two questions proposed by Great Britain to the Conference remain
unanswered: One, relating to the transformation of merchant vessels
into war-ships on the high seas, and the other, the question whether the
nationality or the domicile of the owner should be adopted in determin-
ing whether property is enemy property. Upon these questions the
divergence of views remains unsettled. But throughout the great field
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of controversy in this branch of international law all existing differ-
ences have been settled by fair agreement upon just and reasonable
rules.

Professor Westlake said, in the Nineteenth Century, for March,
1910:

That the ten greatest naval Powers of the world should have
met in conference on the laws of naval war as affecting neutrals,
and that aften careful consideration they should have agreed upon
a code so comprehensive as that contained in the Declaration of
London, would alone suffice to make the year nineteen hundred
and nine memorable to all'who are interested in the improvement
of international relations. It remains for the year nineteen hun-
dred and ten to make that code binding on the parties by ratifica-
tion, after which the natural course of events will speedily make
it the binding code of the world.

It appeared to many of us, indeed, when the agreement was reached
and the Conference dissolved, that a great thing had been done and that
the way had been cleared to carry into effect the Prize Court Conven-
tion and to establish upon a permanent basis the judicial settlement of
this class of international controversies through the application of an
accepted code of law.

Unfortunately, that belief has not been justified. An excited contro-
versy immediately arose regarding the effect of the rules contained in
the Declaration of London upon the interests of Great Britain. One
set of objectors declared that the rules sacrificed the interests of Great
Britain as a belligerent. Another set asserted that the rules destroyed
the interests of Great Britain as a neutral. Both could not be true,
yet each set of objectors continued strenuously to oppose the Declara-
tion upon its own grounds.

An examination of the arguments on both sides in Great Britain
leads to the conclusion that Mr. Norman Bentwich sums up the con-
troversy fairly when he says, in the Fortnighty Review;

Great Britain should now be in a position to ratify the Hague
Prize Court Convention, when at least she has made the necessary
changes in her national prize law. She has come out very well
indeed from the international bargaining: she had most to lose by
the previous uncertainty; she has gained most by the settlement.
At Paris, in 1856, she gave up one of her most powerful bellig-
erent rights—the right to capture enemy property in neutral ships.
Now in London she has not given up a single established bellig-
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erent right of value, her sole concession being on the question of
convoy which is more apparent than real ; and, on the other hand,
she has gained a number of safeguards for her neutral commerce,
and a number of limitations of the alleged belligerent rights of
other Powers. There is indeed a naval school which is bitterly
hostile to the ratification of the Declaration, on the ground that by
it England gives up certain national claims of long standing and
concedes certain rights against which she has long struggled. But
the claims we give up have not been effectively exercised.by us,
the rights we concede have regularly been practiced against us.

Nevertheless the Prize Court Bill, introduced in Parliament to give
effect to the Convention and the Declaration, passed the House of Com-
mons but was rejected by the House of Lords, and so the matter
stands.

This is unfortunate not merely because the rules of law contained
in the Declaration are wise and just and would be beneficial to the
world, but because the most promising forward movement toward the
peaceable settlement of internaticnal disputes is frustrated by the kind
of treatment which, if persisted in, must apparently prevent all for-
ward movement in the same line. The Prize Court Convention is
representative of the general movement for judicial settlement. The
Declaration of London is representative of the agreement upon the
rules of international law which is essential to the establishment of the
practice of judicial settlement in all other branches of internatienal
controversy.

For some time past there has been a growing impression among men
familiar with international affairs that the obstacles to the development
of any real system for the submission of international disputes to im-
partial decision are to be found not so much in the unwillingness of
nations to submit their disputes to such a decision, but in the lack of
adequate machinery through which such decisions may be secured. The
tendency of arbitrations in which representatives of the disputing
countries are joined with eminent publicists from other countries for
the determination of international controversies is not to decide ques-
tions of fact and law, but it is to negotiate a settlement. Arbitrators
as a rule act as diplomatists under the diplomatic sense of honorable
obligation rather than as judges under the judicial sense of honorable
obligation. Their tendency is to do what they think is wise and for the
best interests of all concerned and to get the controversy disposed of
in some way without too much ill-feeling upon either side. In this
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process the frequent failure of international law to furnish any certain
or undisputed guide for action affords free opportunity for the personal
predilections of the arbitrator, often colored or determined by the pre-
vailing opinions in the country from which he comes; and these opin-
ions are often quite unlike those which prevail among the people of
either of the disputing countries. It often happens, therefore, that the
selection of the arbitrators is the most critical and decisive step in the
arbitration. It is very difficult to apply to such a proceeding the
analogy of a judicial proceeding under municipal law for the trial and
decision of cases between private litigants. It may well be that coun-
tries are unwilling to have their interests disposed of in that way,
although they would be perfectly ready to submit their cases to the
decision of judges acting under the judicial sense of responsibility.
Many of us are convinced that the true line of development for the
peaceable settlement of international controversies is to be found in
the establishment of a real international court which shall hear and
determine questions instead of negotiating a settlement of them. This
question was much discussed in the Hague Conference of 1907, which
approved and recommended to the Powers the adoption of a draft
Convention forethe creation of a Judicial Arbitral Court to be com-
posed of judges appointed for fixed periods with stated compensation
and chgsen from persons “fulfilling the conditions qualifying them in
their fespective countries to occupy high legal posts, or to be jurists of
recognized competence in matters of international law.” The proce-
dure, powers, and jurisdiction of the court were all provided for and
the draft convention as approved by the Conference was defective only
in not determining how the judges should be appointed. The deter-
mination u this matter was prevented by difference of opinion be-
tween the larger and the smaller Powers represented in the Confer-
ence. The provision for a general judicial court with jurisdiction to
hear and determiné all matters of international dispute was thus car-
ried within one step of the completeness which was reached in the
Convention for the International Prize Court. The Prize Court thus
became the advance guard of the proposed judicial system, the experi-
ment upon which the success of the whole plainly depends. President
Roosevelt, in his message to Congress of December 3, 1907, said truly:

Not only will the International Prize Court be the means of
protecting the interest of neutrals, but it is in itself a step toward
the creation of the most general court for the hearing of inter-

O = O 1A A = —rh -
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national controversies, to which reference has just been made.
The organization and action of such a Prize Court can not fail to
accustom the different countries to the submission of international
questions to_the decision of an international tribunal, and we may

* confidently expect the results of such submission to bring about
a general agreement upon the enlargement of the practice.

The relations between the project for the Prize Court and the project
for the general Judicial Arbitral Court are so manifest that the United
States has already proposed to the other Powers an enlargement of the
jurisdiction of the Prize Court so that any question between the signa-
tory Powers can be heard and determined by the judges of the Prize
Court. This was done by instructions to the delegates of the United
States at the London Conference, dated February 6, 1909, by an identic
circular note to the Powers represented at that Conference dated
March 5, 1909, and by a formal communication from the Department
of State to the Powers, dated October 18, 1909. The form given to
the proposal in the last mentioned communication from the American
State Department was that there should be—

a further agreement that the International Court of Prize estab-
lished by the Convention signed at The Hague, October 18, 1907,
and the judges thereof shall be competent to entertain and decide
any case of arbitration presented to it by a signatory of the Inter-
national Court of Prize, and that when sitting as a Court of Arbi-
tral Justice the said International Court of Prize shall conduct its
proceedings in accordance with the draft convention for the estab-
lishment of a Court of® Arbitral Justice, approved and recom-
rlng%r;ded by the Second Hague Peace Conference, on October 18,

I am advised that this proposal was favorably received and that action
to give it effect in some practicable form only awaits the ratification of
the Prize Court Convention. This line of advance also is thus blocked
by the failure to confirm the Declaration of London.

This review of the origin and nature of the Declaration of London
and of the attendant conditions exhibits the true significance of the
Declaration. It is not merely a code of useful rules. It is necessary
to the existence of the International Prize Court and therefore to the
existence of any Judicial Arbitral Court. It is the one indispensable
forward step without which no practical progress can now be made in
the further development of a system of peaceable settlement of inter-
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national disputes. It is to be hoped that a fuller realization of its far-
reaching importance will soon lead to its acceptance. 1 can not avoid
the conviction that a broad-minded and statesmanlike treatment of this
constructive measure for practical progress in international relations,
is of greater value than merely benevolent but academic declarations in
favor of peace which are to be found in general treaties of arbitration
and in diplomatic correspondence and in public speeches.

Indeed the whole practice of making general treaties of arbitration
edn not fail to be discredited by the failure, if there is to be a failure,
of the Prize Court Convention, for the cynical are sure to question the
sincerity of general treaties of arbitration covering the whole field of
international relations between nations which refuse to assent to this

Convention covering but a small part of the same field.
Erinu Roor.

— -
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Call of the Conference by Great Britain'

Str Edward Grey to His Majesty's Representatives at Berlin, Madrid,
Paris, Rome, St. Petersburg, Tokio, Vienna, and Washington®

ForeiGN OFFICE, February 27, 1908.

Sir, The Convention for the establishment of an International
Court of Appeal in matters of prize which formed Annex 12 to the
Final Act of the Second Peace Conference has been under the con-
sideration of His Majesty’s Government.

2. Article 7 of the Convention provides that, in the absence of treaty
stipulations applicable to the case, the Court is to decide the appeals
that come before it, in accordance with the rules of international law,
or if no generally recognized rules exist, in accordance with the gen-
eral principles of justice and equity.

3. The discussions which took place at The Hague during the recent
Conference showed that on various questions connected with maritime
war divergent views and practices prevailed among the nations of the
world. Upon some of these subjects an agreement was reached, but
on others it was not found possible, within the period for which the
Conference assembled, to arrive at an understanding. The impression
was gained that the establishment of the International Prize Court
would not meet with general acceptance so long as vagueness and
uncertainty exist as to the principles which the court, in dealing with
appeals brought before it, would apply to questions of far-reaching
importance affecting naval policy and practice.

4. His Majesty’s Government therefore proposes that another con-
ference should assemble during the autumn of the present year, with
the object of arriving at an agreement as to what are the generally
recognized principles of international law, within the meaning of para-
graph 2 of Article 7 of the Convention, as to those matters wherein the
practice of nations has varied and of then formulating the rules which,
in the absence of special treaty provisions applicable to a particular

! British Parliamentary Paper, Miscellaneous, No. 4 (1909), p. 1. [Cd. 4554.]

2 With the concurrence of all the Powers invited to the conference, the in-
vitation was subsequently extended to the Netherland Government.
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case, the Court should observe in dealing with appeals brought before
it for decision.

5. The rules by which appeals from national Prize Courts would be
decided affect the rights of belligerents in a manner which is far more
serious to the principal naval Powers than to others, and His Maj-
esty’s Government are therefore communicating only with the Govern-
ments of Austria-Hungary, France, Germany, Italy, Japan, Russia,
Spain, and the United States of America. They would propose that
the conference should assemble in October! and, if it is agreeable to
the Governments of those countries, they would suggest that it should
meet in London.

6. The questions upon which His Majesty’s Government consider it
to be of the greatest importance that an understanding should be
reached are those as to which divergent rules and principles have been
enforced in the Prize Courts of different nations. It is therefore
suggested that the following questions should constitute the programme
of the conference :/

(a) Contraband, including the circumstances under which particu-
lar articles can be comnsidered as contraband; the penalties for their
carriage; the immunity of a ship from search when under convoy;
and the rules with regard to compensation where vessels have been
seized but have been found in fact only to be carrying innocent
cargo;

(b) Blockade, including the questions as to the locality where seiz-
ure can be effected, and the notice that is necessary before a ship can
be seized; .

(¢) The doctrine of continuous voyage in respect both of contra-
band and of blockade;

(d) The legality of the destruction of neutral vessels prior to their
condemnation by a Prize Court;

(e) The rules as to neutral ships or persons rendering “unneutral
service” (“assistance hostile”); ¥

(f) The legality of the conversion of a merchant-vessel into a war-
ship on the high seas;

(g) The rules as to the transfer of merchant-vessels from a bellig-
erent to a neutral flag during or in contemplation of hostilities;

(h) The question whether the nationality or the domicile of the

1 The meeting of the conference was postponed to December 4, 1908.

e
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owner should be adopted as the dominant factor in deciding whether
property is enemy property.

7. His Majesty’s Government are deeply sensible of the great advan-
tage which would arise from the establishment of an International
Prize'Court, but in view of the serious divergences which }he discussion
at The Hague brought to light as to many of the above topics after
an agreement had practically been reached on the proposals for the
creation of such a Court, it would be difficult, if not impossible, for
His Majesty’s Government to carry the legislation necessary to give
effect of the Convention unless they could assure both Houses of the
British Parliament that some more definite understanding had been
reached as to the rules by which the new tribunal should be governed.

8. If the programme outlined above is concurred in by the Govern-
ment to which you are accredited, it would be convenient if, on some
subsequent date, as for instance the 1st August, the Governments
were to interchange Memoranda setting out concisely what they regard
as the correct rule of international law on each of the above points,
together with the authorities on which that view is based. This course
would greatly facilitate the work of the Conference, and materially
shorten its labours.

9. I have to request your Excellency to address a communication in
this sense to the Minister for Foreign Affairs, expressing at the same
time the hope that if his Government are favourable to the idea of the
conference being held, they will send a Delegate furnished with full
powers to negotiate and conclude an agreement.

I am, etc.,

E. Grey.

British Circular Instruction of July 8, 1908
Str Edward Grey to Sir C. Mac Donald®

ForeiGN OFFICE, July 8, 1908.
SR,
With reference to paragraph 8 of my despatch of the 27th February
last, I transmit to you herewith two copies of a Memorandum setting

! British Parliamentary Paper, Miscellaneous, No. 4 (1909), p. 2. [Cd. 4554.]

2 A similar despatch was addressed to His Majesty’s Representatives at

lI-’Iaris, Berlin, Madrid, Vienna, Rome, Washington, St. Petersburg, and The
ague.
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out the views of His Majesty's Government, founded upon the de-
cisions in the British Courts as to the rules of international law on the
points enumerated in my above-mentioned despatch proposed for dis-
cussion at the forthcoming Naval Conference at London.! I have to
instruct you to hand one copy of this Memorandum to the Japanese
Government, and to inform me by telegraph that you have done so.

In so doing, you should explain that it is merely a compilation of
rules and dicta of British Courts and British practice collected for
convenience, but necessarily put compendiously, so that, if a question
arose, it would have to be decided by reference to the full authorities,
and that, therefore, it is not to be taken as an official code, since some
of the rules and dicta are of ancient date, and their application may
be difficult in view of modern conditions.

I am, &c.,
E. Grey.

British Circular Instruction of September 14, 1908*

Sir Edward Grey to His Majesty's Representatives at Berlin, Madrid,
Paris, Rome, St. Petersburg, The Hague, Tokio, Vienna, and
Washington

ForeioN OFFICE, September 14, 1908.

(Circular)

(Extract)

The invitations which were issued by His Majesty’s Government for

a Conference in London during the coming autumn with the object

of arriving at an agreement as to what are the generally recognized

principles of international law on certain questions of maritime war
have now been accepted by all the Powers to whom they were sent.

With the concurrence of all the Governments which were originally

asked to take part in the Conference, an invitation was subsequently

issued to the Netherland Government in view of the peculiar position
occupied by their country as the seat of the proposed International

T This Memorandum is incorporated in the “Statement of Views Expressed by
the Powers, in their Memoranda.” Pertinent portions with the original notes
may be found under the subheading “Great Britain,” infra, pp. 20-111.
2 British Parliamentary Paper, Miscellaneous, No. 4 (1909), p. 14. [Cd. 4554.]
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Prize Court and as the meeting place of the First and Second Peace
Conferences. This invitation has also been accepted.

The list of subjects enumerated in my circular despatch of the 27th
February last has met with general approval, though a desire has
been expressed that the specific mention of the subjects enumerated in
the circular should not be held to exclude the discussion of other
questions connected therewith if their consideration would be of help
to carry into effect the work of the Conference. While cordially
acquiescing in the wish that no point or question should be excluded
which is germane to the work of the Conference, His Majesty’s Gov-
ernment are anxious that the subjects for consideration should be
limited to those whose elucidation is required in order to facilitate the
general acceptance of the scheme for the creation of the International
Prize Court.

His Majesty’s Government will endeavour to prepare, and hope to
lay before the Conference on its assembly, as a suitable basis for its
deliberations, a draft declaration in terms which shall harmonize as far
as may be possible the views and interpretations of the accepted law of
nations as enunciated in the memoranda of the several Governments.
The text of any paper drawn up on the lines contemplated may of
course have to depart in some respects from the views held by par-
ticular Governments, although every effort will be made to reconcile
such divergences, and it is necessary to point out, even at the present
stage, that the provisions of the proposed draft declaration must not,
in the circumstances explained, be taken to command on every point the
assent of Great Britain, but will be submitted as a basis for discussion.

With reference to the date at which the Conference should assemble,
it will be remembered that His Majesty’s Government originally sug-
gested that the firgt meeting should take place early in October; but 1
have since learned\that it would be convenient to some of the Powers
if a somewhat later date was fixed upon, in order that the sittings
should not clash with the Copyright Conference to be held at Berlin
in October. Moreover, His Majesty’s Government would experience
much difficulty in carrying through the necessary preparatory work for
the elaboration of the bases of discussion in the period originally con-
templated. They had hoped to receive the memoranda embodying the
views of the several Governments on the 1st August last. It was,
however, not until some time after that date that the first memoranda
were received, and even at the present time most of them are still out-
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C

standing. His Majesty’s Government would therefore now propose
that the Conference should assemble at the Foreign Office in London
on Tuesday, the 1st December next.!

In bringing the contents of this despatch to the knowledge of the
Government to which you are accredited, you will take an opportunity
of assuring them of the pleasure that it will give to His Majesty’s
Government to welcome their delegates to the Conference, in the con-
fident hope that the spirit of co-operation and good-will which has led
to its meeting will subsist throughout its deliberations and produce the
results which it is the earnest desire of the Governments there repre-

sented to attain.

I am, &c.
E. Grey.

British Circular Instruction of November 10, 19082

Sir Edward Grey to His Majesty's Representatives at Berlin, Madrid,
Paris, Rome, St. Petersburg, The Hague, Tokio, Vienna, and
Washington

ForeigN OFFICE, November 10, 1908.

(Extract)

The document which His Majesty’s Government are drawing up as
a basis for discussion at the Conference is in an advanced stage of
preparation. It will, I hope, be ready about the 15th of this month, and
I shall lose no time in communicating it to the Governments of the
Powers to be represented at the Conference.

As has already been explained, the object which His Majesty’s Gov-
ernment have had in view in drafting this Declaration is to set out as
definitely as possible the points of law on which the principles upheld
by all the Powers—-and also, wherever this can be shown, their practice
—are in agreement, and also those points in regard to which common
experience and similarity of conditions arising from modern develop-
ments of maritime commerce, navigation, and war make it possible at
the present time to lay down the general principles of international law

1 A further adjournment was ultimately made to December 4, 1908,
2 British Parliamentary Paper, Miscellaneous, No. 4 (1909), p. 18.

[Cd. 4554.]
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which seem to have gradually emerged out of the separate pursuit of
independent lines by each country.

The main task of the Conference will not therefore be to deliberate
de lege ferenda, as the Peace Conferences have been called upon, and
may again be called upon, to do with a view to develop and extend the
scope of the conventional law of nations. The proposed Declaration
should, in the opinion of His Majesty’s Government, place on record
that those Powers which are best qualified and most directly interested,
recognize, as the result of their common deliberations, that there exists
in fact a common law of nations of which it is the purport of the
Declaration, in the common interest, to set out the principles.

His Majesty’s Government venture to hope that in thus defining “the
generally recognized rules of international law,” which, as is expressly
laid down, are to form the basis of the decisions of the International
Prize Court, the Conference will put an end to many uncertainties and
doubts which are a danger both to peaceful commerce and to good
political relations, and which only too often are caused by the mere fact
that the law to which all nations are really anxious to conform lacks
the authority of an accepted definition.

In preparing the document in the form proposed, His Majesty’s
Government have accordingly intended, not to suggest any new doc-
trines, but to crystallize, in the shape of a few simple propositions, the
questions on which it seems possible to lay down a guiding principle
generally accepted. In-regard to other questions which can not be so
dealt with, His Majesty's Government will be happy to consider in
the most conciliatory spirit such proposals as have been or may be put
forward with the view to the adoption of special conventional stipu-
lations.

I am. &c.

E. Grey.
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Statement of the Views Expressed by the Powers in Their Memo-

randa, and Observations by the British Government Intended
to Serve as a Basis for the Deliberations of the Conference’

A
CONTRABAND
OBSERVATIONS

It is established according to all the memoranda, that the principle
of contraband of war continues to be a principle sanctioned by inter-
national law.

All the memoranda alike make a distinction according as the objects
intercepted have a hostile character more or less openly or clearly
shown and thus establish, expressly or impliedly, the classification into
absolute contraband and conditional or relative or accidental contra-

band.
This view was maintained in the deliberations of the Second Peace

Conference at The Hague, 1907.

I—ABSOLUTE CONTRABAND
Views expressed by the memoranda
GERMANY

Art. 17. The following articles and materials are, without notice,
regarded as contraband, under the name of absolute contraband:

1. Arms of all kinds, including arms for sporting purposes and their
unassembled distinctive parts;
2. Projectiles, charges, and cartridges of all kinds, and their un-
assembled distinctive parts;
. Powder and explosives of all kinds;
4. Gun-carriages, caissons, limbers, military wagons, field forges, and
their unassembled distinctive parts;
5. Clothing and equipment of a distinctly military character;

w

1 British Parliamentary Papers, Miscellaneous, No. 5 (1909), p. 59. [Cd. 4555.]
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. Saddle, draft, and pack animals suitable for use in war;

. All kinds of harness of a distinctly military character;

. Conserved food suitable for the use of troops;

. Articles of camp equipment and their unassembled distinctive
parts;

. Railroad rails as well as locomotives and vehicles intended to
run on rails, and their unassembled distinctive parts;

. Telegraphs, radiotelegraphs, and telephones and their un-
assembled distinctive parts;

. Armor plates;

. Warships and boats and their unassembled parts especially dis-
tinctive as suitable for use only in a vessel of war;

. Balloons as well as their unassembled distinctive parts and ac-
cessories, articles, and materials of a character suitable for use
in aerial navigation; '

. Implements and apparatus made exclusively for the manufacture
of munitions of war, for the manufacture or repair of arms
and of military materials for use on land or sea.

Belligerents can complete the list of absolute contraband by a special
and notified declaration. They can, however, add to the-already exist-
ing list only articles and materials made exclusively for use in war.

UNITED-STATES OF AMERICK

Art. 33. The term “contraband of war” includes only articles hav-
ing a belligerent destination and purpose. Such articles are classed

; under two general heads:
itice,

(1) Articles that are primarily and ordinarily used for military pur-
poses in time of war, such as arms and munitions of war,
military material, vessels of war, or instruments made for the
immediate manufacture of munitions of war.

Articles of the first class, destined for ports of the enemy or
places occupied by his forces, are always contraband of war.

their

Coun-

and In case of war, the articles that are conditionally and unconditionally
contraband, when not specifically mentioned in treaties previously made

and in force, will be duly announced in a public manner.
Art. 34, Vessels, whether neutral or otherwise, carrying contraband
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of war destined for the enemy, are liable to seizure and detention, unless
treaty stipulations otherwise provide.

Art. 35. Until otherwise announced, the following articles are to be
treated as contraband of war:

Absolute contraband. Ordnance; machine guns and their appli-
ances and the parts thereof ; armour plate and whatever pertains to
the offensive and deéfensive armament of naval vessels; arms and
instruments of iron, steel, brass, or copper, or of any other material,
such arms and instruments being specially adapted for use in war by
land or sea; torpedoes and their appurtenances; cases for mines, of
whatever material; engineering and transport materials, such as gun-
carriages, caissons, cartridge-boxes, campaigning forges, canteens, pon-
toons ; ordnance stores ; portable range-finders ; signal flags destined for
naval use; ammunition and explosives of all kinds and their component
parts; machinery for the manufacture of arms and munitions of war;
saltpetre; military accoutrements and equipments of all sorts; horses

and mules.

AUSTRIA-HUNGARY

(@) According to theory and practice only war material is subject as
contraband to confiscation pure and simple. Some Powers, it is true,
have placed in contraband called absolute, articles of double usage.
Such articles are not, however, generally considered as contraband in
the strict sense, their owners being indemnified, usually, by the captor.
A number of distinguished authors even limit the notion of contraband
to articles which, by their nature, can be considered as being bound
to aid the belligerent in hostilities, that is, to arms and munitions of
war, commerce in all other articles remaining entirely free (see Kleen,
De la contrebande de Guerre, 1893, p. 28 et seq.; Lois et Usages de la
Neutralité, Vol. 1, p. 397; de Boeck, Propriété Privée Ennemie sous
Pavillon Ennemi, p. 590; Despagnet, Cour de Droit International Pub-
lic, p. 831; Institut de Droit International, first draft, 1896, § 3).

But to-day belligerents have recourse, in an increasing measure, to
all branches of agricultural and industrial production under the most
varied forms; to equip and feed their gigantic armies the Powers are
forced to provide themselves with a multitude of things which have
a normally pacific use (provisions, cloth, raw materials, horses, oil).
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Even if it seems logical, at first view, to declare contraband such articles
as well as war material it would be dangerous, all the same, to extend
by international agreement the notion of contraband beyond war ma-
terial properly so-called.

To such an extension can be opposed with stronger reason all the
objections raised by the delegates of Great Britain in the course of
the Second Peace Conference against the principle of contraband itself
(IVth Commission, 8th session).

In case the Powers should not reach an agreement to abolish defin-
itively the principle of contraband itself it would be at least very de-
sirable to abandon the contraband called relative.

Moreover, serious considerations militate against the notion of
absolute contraband. According to the doctrine generally adopted
contraband is characterized by the fact that in carrying articles suitable
for use in war the neutral procures for the consignee an advantage

~over his enemy. To this end the articles must actually fall into his
hands. The mere fact that they are going towards the enemy is not
sufficient to impress upon them the enemy character. If the war
occurs only on land the belligerent ought not to confiscate blindage or
marine engines, and if the articles carried are intended only to cross
enemy territory, the hindrance put on the shipment would scarcely be
justifiable. It will perhaps be said that the adversary would have to
fear, in this case, that the enemy might seize them while in transit.
A safe-conduct delivered by the authorities of the enemy country and
produced by the neutral detained would, however, remove this fear.

It follows that there exists, indeed, only a presumable contraband
(and not an absolute), the transportation of war material simply
creating the presumption that the articles en route towards the enemy
would be employed in the war. Proof to the contrary can not be
refused to neutrals.

As to the precise determination of contraband it must be asked
whether it should consist of a limiting enumeration of the articles of
contraband or in a definition. A definition seems preferable. Almost
all authors, particularly the English writers, reject, with good reasons,
the “list” since an enumeration would be incomplete or at least would
soon become so (see Perels, Das internationale iffentliche Seerecht,
p. 238).

In case a definition of contraband should be adopted, the Powers
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would have to abstain from notifying, in their proclamations of war, a
list of articles to be confiscated. The International Prize Court would
lack any basis of jurisdiction if belligerents were authorized henceforth
to determine arbitrarily the articles of contraband.

SPAIN

(A) In case the Powers do not agree to abandon the principle of
contraband of war, the latter will stand with the following limitations:

1. Only the articles enumerdted by the Convention stipulated at
the Conference shall be considered as articles of contraband.
The list arranged by the corresponding subcommittee of the
Second Peace Conference of 1907 shall serve as the basis of
the enumeration.

FRANCE

(A) 1. The transportation by neutrals of contraband of war with
enemy destination is forbidden.

2. The following articles, when destined for the enemy, are con-
sidered contraband:

Pieces of ordnance and firearms;

Side-arms ;

Projectiles ;

Powder and other explosives ;

Saltpetre ;

Sulphur;

Articles of equipment, of encampment, and of military harness,

All material for military or submarine telegraphy and for use with
military balloons, as well as all instruments, materials, or any articles
capable of being utilized for-the armament of vessels or for use in war.

GREAT BRITAIN

The cases relating to this subject decided in the British courts, being
always concerned with some particular cargo, do not contain any lists
of articles which may, or which may not, be regarded as contraband.
In many cases the actual decisions relate to articles which can not now
be considered to be contraband, and to that extent they must be con-
sidered out of date.
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The rules upon which the courts acted can, however, be ascertained
from the cases and applied to the circumstances of the present time.

It is believed that the list of absolute contraband agreed to at the
Second Peace Conference is in exact accord with such rules.

1. The term “contraband” is applied to neutral property on board
ship on the high seas or in the territorial waters of either belligerent
which (1) is by nature capable of being used to assist in, and (2) is on
its way to assist in, the naval or military operations of the enemy.

2. In determining whether the second of these conditions is fulfilled
the court is bound to distinguish between goods which are primarily
used or particularly adapted for purposes of war, and goods which are
capable of being used for the purposes of either peace or war, and
which do not fall within the former description. The former are
usually known as absolute contraband and the latter as conditional
contraband.!

ITALYy

1. If the articles considered as contraband in case of war are
not enumerated by treaties previously concluded (such for example,
as art. 15 of the Treaty of Commerce and Navigation between Italy
and the United States of America, February 26, 1871, and some other
conventions concluded by the Royal Government with some of the
States of South and Central America), this specification shall be made
at the beginning of hostilities by a special act of the Government.

In default of treaties or of a special declaration the following articles
are considered as contraband of war: cannon, guhs, carbines, revolvers,
pistols, sabres, and other arms, fire or pocket, of all kinds; munitions
of war; articles of military equipment of all kinds; and, in general,
everything which can without manipulation serve immediately for
maritime or terrestrial armament. (Code of the Merchant Marine,
October 24, 1877, art. 216.)

Jaran

I. Contraband of war is classed in two general categories:
(a) Absolute contraband. Arms, munitions, and other articles and

1 Jonge Margaretha, English Admiralty Reports, 1 C. Robinson, 188; C. S.
§6o45coe, English Prize Cases, vol. 1, p. 100; Neptunus, 3 C. Rob. 108, 1 E. P. C.
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materials employed immediately or ordinarily in a military

use, when they are destined for the territory of the enemy

or for a place occupied by him or his military or naval forces.
(b) Conditional contraband.

NETHERLANDS

(1) The idea of contraband is applied to the transportation on the
open sea or in the waters situated within the jurisdiction of the
belligerents, towards enemy territory of goods included in the list of
absolute contraband inserted in the report of the 4th Commission of
the Second Peace Conference.

Russia

1. Art. I. It is, without notice, forbidden to transport to the enemy
the following articles considered as absolute contraband of war:

1. Arms of all kinds, mounted or in separate parts;

2. Munitions of war of all kinds;

3. Explosives and material for their faljrication;

4. All material belonging to parts of artillery, of engineering,” of

train, camp outfit, material for military aerial navigation;

Articles of equipment and of military clothing;

6. Horses and other animals, articles of harness, saddles and packs
suitable for use in war;

7. Articles and materials serving for the construction of railroads,
or for telegraphic and radiotelegraphic or telephonic installa-
tions, as well as for other means of communication capable of
being used in war;

8. Food specially suitable for the use of the army;

9. Gold and silver, or bullion, as well as money and paper money
of all kinds;

10. Vessels under neutral flag available for use in war;

11. Boats of all kinds, submarine craft, floating docks, and parts of

docks, mounted or in detached parts available for use in war;

12. Armor plates;

13. Any instruments, materials, or articles serving for the arma-

ment of vessels, or for the manufacture and repair of arms
and of military material.

wn
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It is equally forbidden to carry to the enemy all other articles serving,
in general, exclusively for the use of war, which the belligerent shall
have expressly declared absolute contraband of war.

OBSERVATIONS

All the memoranda start here from the same idea, that articles whose
hostile character is manifest are without notice liable to be seized by
the belligerént. It seems that the following list, already established
at The Hague, represents, as exactly as possible, the articles which
should be classed as contraband without notice when they have the
hostile destination stipulated hereafter (see No. 4).

. Arms of every kind, including arms for sporting purposes and
their unassembled distinctive parts;

. Projectiles, ¢harges, and cartridges of all kinds, and their un-
assembled distinctive parts;

. Powder and explosives specially adapted for use in war;

. Gun-carriages, caissons, limbers, military wagons, field forges,
and their distinctive parts;

. Clothing and equipment of a distinctly military character;

. All kinds of harness of a distinctly military character;

. Saddle, draft, and pack animals suitable for use in war;

. Articles of camp equipment and their unassembled distinctive
parts;

9. Armor plates;

10. War-ships and boats and their unassembled parts specially dis-

tinctive as suitable for use only in a war vessel;

11. Instruments and apparatus made exclusively for the manu-

facture of munitions of war, for the manufacture and repair
of arms and of military material for use on land or sea.

Basis for discussion

1. The list of absolute contraband inserted in the procés-verbal
of the second meeting of the Committee on Contraband at the Second
Peace Conference is accepted.
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OBSERVATIONS

The general principle being that in such matter the justification
of the absolute character of the contraband is the manifestly hostile
nature of the articles, it may be asked if there now exist reasons
opposed to the principle that the States, by means of a notified
declaration for the purpose of avoiding surprises, can add to the list
of absolute contraband other articles made for war exclusively. \

Basis for discussion

2. Articles which are exclusively used for war can be added to the
list of absolute contraband by means of a notified declaration.

IT—ConpITIONAL CONTRABAND
Views expressed by the memoranda
GERMANY

Art. 18. Other articles and materials suitable for use in war are
considered as contraband of war when they are destined for the
armed force or for the services of the State of a belligerent and have
been by a notified declaration expressly qualified as contraband of
war.

They are comprised under the name of relative contraband:

UNITED STATES OF AMERICA

Art 33. The term “contraband of war” includes only articles
having a belligerent destination and purpose. Such articles are classed
under two general heads:

(2) . . . Articles that may be and are used for purposes of

war or peace, according to circumstances.

Articles of the second class, when actually and especially destined
for the military or naval forces of the enemy, are contraband of war.

In case of war, the articles that are conditionally and unconditionally
contraband, when not specifically mentioned in treaties previously made
and in force, will be duly announced in a public manner.

Art. 35. Until otherwise announced, the following articles are to
be treated as contraband of war:
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Conditionally contraband. Coal, when destined for a naval station,
a port of call, or a ship or ships of the enemy ; materials for the con-
struction of railways or telegraphs, and money, when such materials
or money are destined for the enemy’s forces; provisions, when actu-
ally destined for the enemy’s military or naval forces.

AUSTRIA-HUNGARY

(A) 1. . . . In case the Powers should not agree to abolish
definitely the principle of contraband itself, it would at least be strongly
desirable to abandon the so-called relative contraband.

SpPAIN

2. Relative and accidental contraband is abolished.

FrANCE

(A) 2. . . . Coal and petrol directly and solely destined for
the use of a war fleet or for a port of war must be signed as contraband
of war.

3. Food and raw materials intended for non-combatants are not in
principle considered as contraband of war, but can be declared such
according to circumstances of which the Government is judge and in
virtue of an order emanating from it.

GREAT BRITAIN

1. The term “contraband” is applied to neutral property on board
ship on the high seas or in the territorial waters of either belligerent
which (1) is by nature capable of being used to assist in, and (2) is
on its way to assist in, the naval or military operations of the enemy.

2. In determining whether the second of these conditions is fulfilled
the court is bound to distinguish between goods which are primarily
used or particularly adapted for purposes of war, and goods which
are capable of being used for the purposes of either peace or war,
and which do not fall within the former description. The former
are usually known as absolute contraband and the latter as conditional
contraband.!

1Jonge Margaretha, 1 C. Rob. 188, 1 E. P. C. 100; Neptunus, 3 C. Rob. 108,
1 E P. C. 264
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ITALY

(a) I. In case of war, if the articles considered as contraband
are not enumerated by treaties previously concluded (such for ex-
ample, as art. 15 of the Treaty of Commerce and Navigation between

Italy and the United States of America, of February 26, 1871, and

some other conventions concluded by the Royal Government with
States of South and Central America), this specification shall be made
at the beginning of hostilities by a special act of the Government.

JaraN

1. Contraband of war is divided into two general categories:

(a) Absolute contraband.

(b) Conditional contraband. Articles and materials other than
those above described, which can be used with a military
purpose, when they are destined for the military or naval
forces of the enemy.

NETHERLANDS

2. Relative and accidental contraband are abolished.
‘

Russia

(1) Art. 2. The belligerent has, besides, the right, after previous
notification, to forbid the transportation of other articles susceptible of
being used in war by an army or fleet, where these articles are en route
to armed forces of the enemy (relative contraband of war).

v

(OBSERVATIONS

Although there may be the conventional suppression of conditional
contraband desired by several Powers, it should be stated that accord-
ing to the ideas most generally admitted, the States have the power
to consider as such, articles susceptible of serving uses of war as
well as inoffensive uses when they have a special destination to the
military or naval forces of the enemy. In the present state of interna-
tional commerce and in the common interest of its security it is neces-
sary that conditional contraband be the subject of a notified declaration.
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Basis for discussion

3. Articles suitable for use in war as well as for inoffensive uses
may be declared conditional contraband when they shall have the
special hostile destination specified above (see No. 5). Notification
thereof must be given.

ITT—DESTINATION
Iiews expressed by the memoranda
GERMANY

16. It is forbidden to neutral vessels going towards the territory of a
belligerent, or towards a territory occupied by him, or towards his
armed force, to carry articles of contraband of war which are not
destined to be discharged in an intermediate neutral port.

The ship’s papers are complete proof of the route of the vessel as
well as the place of discharge of the cargo, unless the vessel is en-
countered when she has manifestly deviated from the itinerary indi-
cated by her ship’s papers without being able to prove a sufficient
cause for this deviation.

18. Other articles and materials capable of use in war are considered
as contraband of war when they are destined for the armed forces
or for the services of the State of a belligerent and when, by a notified
declaration, they have been expressly listed as contraband of war.
They are comprised under the name of relative contraband.

There is a peremptory presumption of the destination cited in the
preceding paragraph if the consignment in question is addressed to
the authorities of a belligerent.

This destination is presumed if the consignment is addressed to a
merchant who is known to furnish a belligerent articles and materials
of this nature. The same presumption applies in the case when the
consignment is destined for a fortified place held by a belligerent or
for another place serving as a base of operations or for supplying his
armed forces, unless it is a question of establishing the contraband
character of the vessels themselves which are en route towards one
of these places. The presumption specified in this paragraph may be
rebutted.
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UNITED STATES OF AMERICA

Art. 33. . . . Articles of the first class, destined for ports of
the enemy or places occupied by his forces are always contraband of
war.

Articles of the second class when actually and especially destined
for the military or naval forces of the enemy are contraband of war.

Art. 34. Vessels, whether neutral or otherwise, carrying contraband
of war destined for the enemy are liable to seizure and detention,
unless treaty stipulations otherwise provide (see Art. 36, p. 53).

AUSTRIA-HUNGARY
(See p. 22.)
SpPAIN

(A) 3. Contraband being limited to articles which are used only in
war, the fact of their shipment to an enemy fleet or to points of enemy
territory or territory occupied by him constitutes in itself proof of the
illegal character of the goods. If the latter, destined immediately for an
enemy point, are only in transit and possess really a final neutral des-
tination, the consignee must show this by previous notice to the other
belligerent and the production of a safe-conduct delivered by the enemy
whose territory must be crossed by the goods.

4. Notwithstanding the paragraph preceding, in order that the rights
of the belligerents to suppress contraband can be exercised, it is neces-
sary that the vessel on board which the goods are being forwarded
be en route directly towards the enemy fleet or point.

FRANCE

(C) 1. In respect to transportation of contraband:

The destination of the goods decides its character of contraband.
The destination of the vessel is insufficient to establish that of the goods
(see also A, ss. (1) and (2), p. 24).

GREAT BRITAIN

3. There is an irrebuttable presumption that absolute contraband
is on its way to assist in the operations of the enemy when its desti-
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nation is an enemy fleet or any place in the territory or in the occupa-
tion of the enemy.*

4. There is a presumption that conditional contraband is on its way
to assist in the operations of the enemy only if there is proof that its
destination is for the naval or military forces of the enemy, or for
some place of naval or military equipment in the occupation of the
enemy, or if there has been fraudulent concealment or spoliation of
papers.?

5. The destination of the cargo is generally presumed to be that
of the ship. Where the ship is to call at more than one port, the
presence on board of goods which are bona fide documented for dis-
charge at a neutral port before the ship reaches an enemy port, can not
be made a ground for detention; but, if there is no such documentary
evidence, that port which is least favourable to the neutral will be
presumed to be the destination of such cargo as would be contraband
if carried to that port.* If it is proved that the contraband cargo has
an ulterior hostile destination, different from that of the ship, to which
such cargo is to be forwarded as part of a single mercantile, transac-
tion, the destination of the ship will not protect the cargo.*

6. A ship carrying contraband as defined in Section 1 may be
seized at any moment throughout the whole course of her voyage so
long as she is on the high seas or in belligerent waters. The liability
to seizure is not affected by the fact that the vessel is intending to touch
at some neutral port of call before reaching the hostile destination.

ItTALYy

(a) II. 1. “Neutral vessels directed towards an enemy country,
whose cargo is formed in whole or in part of articles of contraband
of war shall be seized and taken into one of the ports of the State
where the vessel and the contraband goods shall,be confiscated and the

1 Charlotte, 5 C. Rob. 305, 1 E. P. C. 490.

2Jonge Margaretha, 1 C. Rob. 188, 1 E. P. C. 100; Edward, 4 C. Rob. 68,
1 E. P. C. 350; Ringende Jacob, 1 C. Rob. 92, 1. E. P. C. 60; Twende Brodre,
4 C.Rob. 32,1 E. P. C. 332.

8 See dicta of Lord Stowell in Trende Sostre, 6 C. Rob. 391, note, 1..E. P. C.
590, and Richmond, 5 C. Rob. 328.

‘Hobbs v. Henmning, Law Journal Reports, Common Pleas, vol. 34, P 117;
Seymour v. London and Provincial Marine Insurance.Company, sathe series, vol.
41, p. 193; vol. 42, p. 111.
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other goods left at the disposal of the owners.” (Cod. M. M., art. 215.)

2. The above-mentioned provision has been interpreted and applied
in the sense that the character of contraband of war depends on the
final and intentional destination of the cargo and not on the immediate
and material destination of the vessel. In a specific case it has been
held that contraband exists when the vessel is directed towards a
neutral port there to discharge the goods destined to proceed by land
route to the enemy country particularly if the country in question
has no outlet on the sea. (Decision of the Prize Commission, December
8, 1896, capture of the Doelwijk.)

Jaran

I. Contraband of war is divided into two general categories:

(a) Absolute contraband. Arms, munitions, and other articles and
materials employed immediately and ordinarily for military
purposes when they are destined for the territory of the
enemy or for a place occupied by him or his military or naval
forces.

(b) Conditional contraband. Articles and materials other than
those described above, which can be used for military pur-
poses when they are destined for the military or naval forces
of the enemy.

The articles and materials above mentioned are considered as des-
tined for the military or naval forces of the enemy when they are
destined for his territory and when, according to the circumstances
connected with the place of destinatjon, they can be considered as in-
tended for the military use of t /enemy.

II. When the port of destingfion or call of a vessel is in the terri-
tory of the enemy or in a place occupied by the enemy, or when there
are reasons to believe that the vessel is going to meet the military or
naval forces of the enemy, the destination of the vessel is considered
to be hostile. " N

III. The destination of the cargo is ordinarily determined by the

estination of the vessel.

The goods found on board a vessel are presumed to have a hostile
destination if the destination of the vessel is a place which, geograph-
ically, or from other considerations, can be regarded as constituting
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the last halting-place in the transportation of the goods, whether by
transshipment or by land transport, to a hostile destination.

NETHERLANDS

I. (1) The notion of contraband is applied to the transportation
on the open sea or in the waters situated within the jurisdiction of
the belligerents, towards the enemy territory, of goods included in the
list of absolute contraband inserted in the report of the 4th Commis-
sion of the Second Peace Conference.

III. (1) The theory of “continuous voyage” is applied only to the
transportation of contraband towards the enemy territory without
transshipment in a neutral port.

Russia

I.1. . . . Articles of absolute contraband are subject to con-
fiscation when they are transported with destination of an enemy
country, a territory occupied by the enemy, or for the armed forces of
the enemy.

Art. 2. The belligerent has, besides, the right, after previous noti-
fication, to forbid the transportation of other articles suitable for use
in war by an army or a fleet, when these articles are transported with
destination of armed forces of the enemy (relative contraband of
war). They are liable to confiscation if the interested parties do not
prove that they are not destined to be used for war.

Art. 3. Under the name transportation destined for the armed
forces of the enemy is comprised the transportation of contraband
of war with destination:

(a) For the army or fleet of the enemy;

(b) For a military port or a place fortified by the enemy;

(¢) For a port occupied by the enemy;

(d) For any other port of the enemy, if the articles of contraband

are transported for the enemy Government or its purveyors.

Art. 4, Illegal destination in the sense of Articles 1, 2, and 3, is
considered as established when the articles of contraband are found on
board a vessel :

(a) Which is going directly towards an enemy country, a territory

occupied by the enemy or his armed forces;

(b) Which, while falsely declaring a neutral destination, is, in real-
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ity, going towards an enemy country, a territory occupied by
the enemy or towards the armed forces of the enemy;

(¢) Whose destination is, in fact, a neutral port, if the articles of
contraband which are found on board are destined to be
forwarded finally by sea to an enemy country, a territory oc-
cupied by the enemy or to his armed forces.

OBSERVATIONS

As all the memoranda show, the simple hostile destination suffices
for absolute contraband, and so far as conditional contraband is con-
cerned a special military destination is necessary.

Basis for discussion

4. The simple destination to the enemy country as well as the des-
tination to the armed forces of the enemy or to a territory occupied
by the enemy, is sufficient to render articles of absolute contraband
liable to capture.

5. A special destination to the armed forces of the enemy is neces-
sary to render articles of conditional contraband liable to capture.

(OBSERVATIONS

In view of the development of the means of communication and
of the multiple ramifications of maritime and land traffic the experience
of recent maritime wars has led to the application of certain presump-
tions of special military destination; but it does not appear that any
of these presumptions has had a character absolutely setting aside all
proof to the contrary as it has been proposed to agree to for the future
in certain cases.

Basis for discussion

6. There is a presumption of the destination to the armed forces
if the consignment is addressed to the ememy authorities, or to a
merchant who is well known to furnish the enemy articles and mater-
ials for war, or if its destination is a fortified enemy place or another
place serving as a base of operations for the armed ememy forces,
unless it is a question of establishing the character of the vessel itself
which is going towards one of these places. In other cases the des-
tination is presumed innocent. The above presumptions admit of
rebuttal.
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OBSERVATIONS

Without discussing here whether new principles should be intro-
duced, it may be stated that the memoranda purporting to represent
the existing rules are unanimous in considering that the destination
of the goods proves its character of contraband.

Basis for discussion

7. The destination of the goods decides their character of contra-
band.

IV—PENALTIES

Views expressed by the memoranda
GERMANY

21. Contraband of war is subject to confiscation.

Goods not contraband of war which are found on board a vessel
and which belong to the owner of the contraband are also subject to
confiscation unless the provisions of paragraph 2* should be applied.

22. The vessel carrying contraband of war is liable to confiscation:

1. If the owner, or the charterer of the entire vessel, or the captain

has known or ought to have known of the presence of the
contraband on board and that this contraband forms by value,
weight, or volume, more than a fourth of the cargo;

2. If the captain has opposed an open resistance to the stopping of

the vessel, to the visit, or to the capture.

The confiscation mentioned in pa ph 1, No. 1, is not permis-
sible, if there is occasion to apply the provisions of paragraph 2 of
Article 21.

UNITED STATES OF AMERICA
(Nothing)

AusTRIA-HUNGARY

(A) IL Theory and practice subject absolute contraband to con-
fiscation. Nevertheless the right of confiscation can not be logically
deduced from the notion of contraband ; it is only the result of histori-

1 Confiscation of contraband at the opening of hostilities: see below.
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cal development. In order to justify this claimed right writers invoke
the legitimate interest of belligerents to defend themselves against
neutrals who by their “commercial adventures” would augment the
forces of the enemy. It is clear that to satisfy this interest it would
be sufficient to prevent the transported articles from falling into the
hands of the adversary (see Fauchille, Revue Générale de Droit Inter-
national Public, 1897, p. 302). The right of confiscation greatly ex-
ceeds this interest; it offers even a strange anomaly; the belligerent
seizes the contraband gratuitously in order that his adversary should
not secure it by purchase (see Perels, 0p. cit., p. 236; Lehmann, Die
Zufuhr von Kriegskonterbande, 1877, p. 73).

One might, however, urge the military interest which the belligerents
have in employing the articles seized in the strife. Is this interest
worthy to be considered? Whatever it may be it could easily be taken
into account without reviving confiscation pure and simple, so onerous
for neutrals who are not held to contribute to the costs of the war. It
would suffice to oblige the belligerents to indemnify the owners of the
confiscated goods. But it is remarked, that in imposing this obliga-
tion upgn the belligerents they would often be forced to purchase
a quantity of arms and munitions for which they had no need, while
the neutrals would profit eagerly by the occasion to rid themselves
of them with profit. ,

To escape this troublesome consequence, choice between confiscation
with indemnity and sequestration could be left to the parties to the
strife.

SpAIN

5. Contraband once discharged, the responsibilities which arise in
international law from its transportation are annulled.

6. Articles of contraband are liable to confiscation. Other goods
loaded on the same vessel are free, whether they belong also to the
owner of those articles or not.

7. Between the system which authorizes the confiscation of the
vessel carrying no difference what quantity of contraband and the
system which consents to such action only when there has been resist-
ance or fraud, this formula of conduct can be established: if the
captain or the one who has fitted out the vessel has known or been in
a position to know of the presence of the contraband on board, the
vessel will be responsible to the captor for a ransom or compensation
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equivalent to three times the value of the contraband and to five times
the amount of the freight. If the ransom has not been paid the captor
can, in any case, proceed to measures of execution only against the ves-
sel and while the latter remains in his hands.

FrANCE

(A) 4. Neutral contraband goods found on board an enemy vessel
is confiscated. Neutral vessels laden with contraband goods destined
for the enemy are stopped ; the said goods are seized and confiscated.
The vessels and the remainder of the cargo are released unless the
contraband goods compose three-fourths of the value of the cargo, in
which case the vessels and the cargo are confiscated entirely.

GREAT BriTain

6. . . . When the contraband goods have been discharged,
the liability to seizure is at an end.* In exceptional cases it has been
held that a ship which has carried contraband to the enemy on her
outward voyage under circumstances aggravated by fraud and simu-

lated papers is still liable to capture and condemnation on her return
voyage.*

8. The contraband is liable to condemnation as prize. Any other
cargo on board belonging to the owner of the contraband is also
subject to condemnation. Innocent cargo, not belonging to the owner
of the contraband, will be restored to its owner, but no compensation
will be paid for loss arising from the detention of the goods.

Any interest in the ship carrying the contraband which belongs
to the owner of the contraband is also subject to condemnation.

The ship is also subject to condemnation if she has made forcible
resistance to the captor, or if she carries false or simulated papers,
or if there are other circumstances amounting to fraud. In the ab-
sence of the above conditions the ship will be restored, but no com-
pensation will be paid for loss of freight, or for the detention.®

! Imina, 3 C. Rob. 168, 1 E. P. C. 289, and see the reference to practice by
Lord Stowell in Frederick Molke, 1 C. Rob. 86, 1 E. P. C. 58.

2 Nancy, 3 C.-Rob. 122; Margaret, 1 Acton 333, 2 E. P. C. 113.

8 Jonge Tobias, 1 C. Rob. 329, 1 E. P. C. 146; Staadt Emden, 1 C. Rob, 26,
1 E. P. C. 37; Oster Risoer, 4 C. Rob. 199, 1 E. P, C. 38; Neutralitet, 3 C. Rob.
295, 1 E. P. C. 309. :
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ITALY

(a) II. 1. “Neutral vessels going towards an enemy country, whose
cargo is formed wholly or in part by articles of contraband of war,
shall be captured and taken into one of the ports of the State, where
the vessel and the contraband goods shall be confiscated and the other
goods shall be left to the disposition of the owners.” (Cod. M. M.,
art. 215.)

3. It has been held also that the vessel is not liable to confiscation
if it appears that the owner did not know the use to which it was
proposed to put his vessel, namely, for the transportation of con-
traband.

Jaran

IV. Contraband of war and goods found on board the same vessel
belonging to the owner of the articles of contraband are subject to
confiscation.

V. Vessels having contraband of war as well as the cargo on board
belonging to the owner of the vessel are subject to confiscation in the
following cases:

(a) When fraudulent means are employed in the transportation
of the contraband goods;
(b) When the transportation of the contraband goods is the prin-
cipal object of the voyage.
A vessel is also liable to confiscation when the contraband goods
found on board- belong to the owner of the vessel.

NETHERLANDS

I. (4) Contraband is liable to confiscation.

The vessel carrying the contraband is liable to confiscation only :

1. If an important part of the cargo is made up of contraband,
unless it appears that the captain, or the charterer, could not have
known the true character of the cargo;

2. If the captain resists the stopping, the visit, or the capture of
the vessel.
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Russia

I. Art. 1. . . . Absolute contraband is subject to confiscation
if it is transported with destination to an enemy country, a territory
occupied by the enemy, or by his armed forces.

Art. 2. . . . They (these articles of conditional contraband)
are liable to confiscation if the interested parties do not prove that the
articles transported are not destined to be used for war.

Art. 6. Merchant vessels of neutral nationality are liable to confis-
cation when they carry:

(a) Contraband of war forming by its volume, its weight, or its

value, more than a fourth of the whole cargo;

(b) Articles of contraband even in less quantity if their presence
on board the vessel evidently could not, by their very nature
be unknown to the captain.

Art. 7. The vessel carrying contraband of war in less quantity than
one-fourth of the cargo is liable to a fine equivalent to five times the
value of the contraband cargo.

Art. 8. If the confiscation extends only to the contraband cargo,
and not to the vessel on board which it is loaded, this latter is held
only until it has delivered the contraband and paid the fine (Arti-
cle 7).

The contraband cargo can be delivered to the captor either at the
very place of the capture or in a port where the vessel can be taken
if the captor judges it necessary.

Art. 9. The confiscation of the vessels and cargoes seized can take
place only by virtue of a sentence of a prize court.

Art. 10. If a consignment not constituting contraband of war is
found on board a captured vessel, this consignment is restored to the
owners without indemnification.

OBSERVATIONS
As to contraband, whatever it be, confiscation is unanimously recog-
nized as the penalty at present applicable.
Basis for discussion
8. All articles of contraband are liable to confiscation.
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OBSERVATIONS

The common modern idea is to consider confiscation as a sanction
and not as a benefit or a gratuity for the captor.

As for either the vessel carrying the contraband or the goods other
than contraband found on board the same vessel, confiscation appears
subordinated either to the greater or less importance of the contraband
in relation to the expedition, or to a real or presumed complicity with-
out either the one or the other of these considerations in itself being
unanimously established.

Basis for discussion

9. Confiscation of the vessel carrying contraband or goods other
than contraband found on board the same ship is subordinated to the
greater or less importance of the contraband in relation to the expe-
dition or to a real or presumed complicity. When complicity is re-
tained as the cause of comfiscation the fraudulent circumstances cause
it to be presumed.

OBSERVATIONS

Finally it is a principle appearing as generally accepted that a cap-
ture can not be made on the ground of a carriage of contraband pre-
viously made afld at the time completed.

Basis for Wiscussion

10. A capture can not be made on the ground of a carriage of con-
traband previously made and at the time completed.

V—TEMPORARY EXEMPTION AT THE BEGINNING oF HOSTILITIES
Views expressed by the memoranda
GERMANY

2. . . . Confiscation is permitted only against indemnification
if at the time the vessel was encountered at sea the captain did not
know and was not in a position to know of the opening of hostilities,
or, when it is a question of articles or materials declared contraband
of war by application of paragraph 2 of Article 17 and of paragraph
1 of Article 18, did not know and was not in a position to know of
this declaration, or, finally, if the captain after having had knowledge
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of the opening of hostilities or of the declaration had not yet been able
to discharge the articles of contraband. Ignorance is presumed if a
steamer is met on the open sea within eight days or a sailing vessel
within four weeks following the opening of hostilities or the notifica-
tion made, conformably to Article 20, to the Power to which it is
amenable, and without having within this period called at any port.
Proof to the contrary is admissible.

UNITED STATES OF AMERICA
(Nothing)

AusTRIA-HUNGARY
(Nothing)

SpAIN
(Nothing)

FRANCE
(Nothing)

GREAT BRITAIN
(Nothing)

ITALy
(Nothing)

JarPaN

VI. A vessel which has contraband on board is not, from this fact
alone, liable to capture if the captain has no knowledge, real or pre-
sumed, of the opening of hostilities.

NETHERLANDS

I. (5) The contraband captured can be confiscated only against
indemnification if the captain of the vessel stopped has not known and
has not been able to know that the war had begun.

Russia
(Nothing)

OBSERVATIONS

As is seen, a certain number of memoranda have not considered the
question of temporary exemption at the opening of hostilities. It may
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be asked, however, whether the proposition expressed by the German
and Japanese memoranda does not represent an opinion accepted to-day
as a necessary guarantee of international commerce in time of peace.

Basis for discussion *

11. There is a temporary exemption from comfiscation when the
vessel is encountered on the sea mavigating in ignorance of the hos-
tilities or of the declaration of contraband applicable to its cargo.

VI—CoMPENSATION
Views expressed by the memoranda
GERMANY

Art. 27. When, the capture of the vessel or of the goods not having
been sustained, there/is occasion for restitution of these properties or
the payment of the indemnity in lieu thereof, the owner has a right
to compensation, provided the seizure has not been brought about by
his own fault or that of the captain.

UNITED STATES OF AMERICA
(Nothing)

AUsTRIA-HUNGARY

The rules of equity adopted in this matter b§ practice "rcquire that
a vessel seized for carrying contraband be restored to the owner in a
case where the prize court shall not have condemned it. If restoration
has become impossible the owner must be reimbursed in the value of
the vessel.

What causes discussion is the question whether the belligerent must
also repair the loss caused the owner by the seizure and detention of
the vessel. In this regard, it seems that the practice of the British
Prize Courts cquld be followed, ordering the reparation unless the
captor has good reasons to suspect the seized goods as contraband
(Calvo, Droit International, vol. IV, p. 320, et seq.). If not, the
belligerent must repair all damage resulting directly from the un-
justified seizure and retention. He would therefore have to make
up for:
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1. The depreciation, if any, of the vessel, provided it exceeded the
limits of deterioration caused by ordinary use (wear and tear) ;
when' the vessel can not be restored he shall be held to reim-
burse the value which it had at the time of the seizure;

2. The cost of the transportation of the vessel from the last port
which the vessel had left before it was seized to the moment
of restitution at the port of origin in so far as the said trans-
portation was effected at the expense of the owner, for example,
with his fuel or by his crew;

3. The cost of the defense and of the proceedings before the national
prize courts;

4. Interest counting from the day when the owner presented his
claim to the prize court of first instance.

As to 3 and 4, it should be remarked :

The reimbursement of the costs of the proceedings and of the de-
fense before the International Prize Court is-régulated by article 46
of the Convention relative to the establishment of that tribunal.

As to the liquidity and the amount of interest to be paid, Calvo
observes (op. cit., vol. III, p. 430, et seq.); “The question of the
interest due up to the day of the payment of the indemnities awarded
seems no longer able to raise any doubt, the rate to be fixed alone
causing discussion. In this matter, according to the principles generally
followed, the interest allowed is regulated ordinarily according to
the rate of commercial interest legally admitted in the debtor country,
which rarely exceeds six per cent.” The stipulation of such interest
would protect neutrals from injuries which the belligerents might
cause them by retarding the payment.

It may also be asked, whether the belligerent ought not to in-
demnify the owner for the loss of profits occasioned by the detention
of his vessel. Deprived of the use of the vessel the neutral suffers
a sensible loss which it would appear very unjust not to take into
account. On the other hand reparation would impose on the bellig-
erents an onerous duty; likewise the fixing of the amount would place
the prize courts in the face of almost insurmountable difficulties.

The arbitral sentence pronounced in the Alabama case, offers an
instructive precedent. It related, it is true, to reparation of damage
sustained by a belligerent, not a neutral. But the state of affairs was
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analogous, the arbiters having been called to decide, among other
things, on the reparation of “indirect” damages. “The Tribunal,”
says Despagnet (op. cit., p. 819), “set aside the indirect claims whose
appreciation is very difficult and can lead to exaggerated results.”
On the said decision, Calvo makes the following observations (op.
cit., p. 431) :

According to the rules of the law of nations as well as to those
of the civil law, the reparation of the injury proven can not
equitably exceed the direct loss. Who does not see, indeed, that,
once engaged in the field of hypotheses concerning what the vic-
tim, violently or unjustly dispossessed, would have been able, cer-
tain combinations being given, to make of his property by making
such or such use of it, one becomes entirely arbitrary in view of
the impossibility of taking into account the contrary or unfavor-
able circumstances which, especially in a commercial matter, may
overturn the most skillfully contrived projects and calculations.

Should the neutral then not be indemnified for the loss of profits
for the sole reason that these profits can not be calculated to the
penny? It is clear that the question can not be solved in the sense
of the one or the other alternative, and that equity demands a com-
promise of the interests at stake. Moreover it is evident that Calvo,
in the passage cited, does not at all reject, in principle, the reparation
of the loss of profits, but only of the profits which could have been
obtained only in particular circumstances and whose amount escapes all
estimate. If the amount of the loss can not be fixed in a clear and
incontestible manner, it could at least be established approximately by
taking the average of the net earnings which the vessel has made in
the course of a certain number of years, during the space of time
corresponding to the period during which the vessel was withdrawn
from the control of the owner. When, for example, the vessel was
seized in March, 1910, and restored in October of the same year, its
owner would only have to show the amount of net profits which
he had drawn from the vessel in the period from March to October
in the course of 1909, 1908, 1907 . . . Thus he would" receive
an indemnification, at least suitable if not complete, without the prize
court having need of entering into problematic calculations, and the
belligerent risking having to pay exorbitant sums in reparation.
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SpaIN

(A) 8. It is right that the belligerent who exceeds his rights in the
process of repression recompense the losses and injuries caused. In
declaring the capture illegal the court will determine if. there is
occasion for an indemnity and what, in favor of those interested in
the vessel or cargo stopped without reasonable cause.

A

FRANCE .

(A) 6. When the examination of the ship’s papers has shown irregu-
larities which are capable of raising legitimate suspicions as to the
nationality of the vessel or as to the nature of the cargo, and when,
as a consequence, the capture has been effected, no indemnity 'is due,
even if it should be immediately recogrfized that e vessel carried no
prohibited goods.

The neutral whose property has been seized on board an enemy vessel
has the right, in principle only, to the restoration of his goods, or in
case of sale, to reimbursement of the net price arising therefrom, with-
out compensatory damages, at the expense of the captor.

The neutral whose vessel has been momentarily halted to permit the
seizure of contraband found on board and not involving the capture
of the vessel, likewise, has no right to compensation.

When the captor has deemed it necessary, because of military con-
siderations, to destroy a prize at sea, the destruction is an act of war,
which gives no right of indemnity to the neutral owner of the cargo.

GREAT BRITAIN

9. If a ship is brought in for adjudication on the ground that she
was carrying contrabandgfid no part of her cargo is condemned, the
captor must make full compensation for the losses sustained by the
claimants, unless there was at the time of seizure some evidence of facts
which, if established, would be a ground for condemnation, and also
reasans for believing that upon further inquiry such facts would be
established.!

ItTALy

IV. . . . When the capture has taken place in the circumstances
and with the forms established by international usage or by treaties

0

1 Ostsee, 9 Moore, P. C. 150, 2 E. P. C. 432; Lewucade, Spinks 217, 2 E. P. C. 473.




=

e

o

e
bl B & 15

48 NAVAL CONFERENCE AT LONDON

no indemnity can be claimed, even if the prize court has not decreed
confiscation. The omission of some secondary formalities, (concerning,
for example, the report of capture) could not cloud the legitimacy of
the capture, especially if it is a matter of formalities established in the
interest of the captor (such as the affixing of seals). (Comm. prises,
December 8, 1906, cited above.)

JApAN

I. When it is recognized that the seizure of a vessel for carrying
contraband, for accomplishment of a service contrary to neutrality,
or for violation of a blockade, has been made without reasonable cause
of suspicion, an indemnity should be paid for the direct damages
caused by the seizure.

I1. Neutral vessels, seized for the following reasons, have no right
to compensatory damages by reason of the seizure;

(a) When fraudulent ship’s papers are produced;

(b) When they are not supplied with the desired ship’s papers, or

when these papers are not produced ;

(¢) When the ship’s papers have been destroyed or cancelled, or

when they are not regular;

(d) When they are navigating under a false flag or other false

indications.

Ve

NETHERLANDS

I. (6) The unjustified capture or seizure of the vessel, or of its
cargo, gives occasion for a reparation of losses and interest. This
compensation is not due if the captor proves that the retention or
fraudulent destruction of the ship’s papers justified the suspicion of
contraband.

Russia

I. Art. 10. If a cargo not constituting contraband of war is found
on board a captured vessel, this cargo is restored to the owners without
indemnification.

Art. 11, If the vessel or the cargo which ought to be restored is
destroyed by the captor, or has sunk, or is damaged through his fault,
the owner should be indemnified only for the direct losses suffered
under this head.
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Art. 12. Independently of the restoration of the vessel, or of the
cargo, or of their value, a special indemnity shall be granted to the
owners if it is established that the vessel or the cargo has been seized
without sufficient reasons or in violation of the prescribed rules.

OBSERVATIONS

From the practices at present followed the principle seems to emerge
that, in order to give rise to compensation, the capture must be in all
regards unjustifiable.

Basis for discussion

12. The right to compensation depends on the question whether, in
the opinion of the court, there are sufficient reasons for capturing the
vessel.

VII—Convoy

Views expressed by the memoranda
GERMANY

7. Neutral merchant vessels navigating under the escort of war
vessels of a neutral Power (convoy) can none the less be stopped,
subjected to visit, and, on occasion, seized and confiscated.

UNITED STATES OF AMERICA

Art. 29. The exercise of the right of search during war shall be
confined to properly commissioned and authorized vessels of war.
Convoys of neutral merchant vessels, under escort of vessels of war
of their own State, are exempt from the right of search, upon proper
assurances, based on thorough examination, from the commander of
the convoy.

AusTRIA-HUNGARY

The former practice of dispensing with the visit to neutral mer-
chant vessels escorted by a war vessel of their own nationality, a
practice all but generally established, is justified by the legitimate
claim of the neutrals that the naval officers ought to be believed on
parole. The British Prize Courts, alone, are opposed to this con-
tention and English authors approve their; decisions, alleging several
arguments, namely:
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The commander may be mistaken as to the charactér of the cargo;
his affirmation that vessels convoyed do not contain contraband is
without value, the neutrals limiting now and then the notion of con-
traband in a manner not recognized by the belligerents; the officer
may not know whether there do not exist particular circumstances
justifying, as an exception, the seizure of the cargo; the vessels es-
corted might leave the convoy before arrival at the port of destination.

It is self-evident that a reform could, without doubt, take account
of these just observations in some respects. The most of them
would lose all importance if the notion of contraband were unani-
mously fixed, especially by limiting it to war material.

SpaiN

9. Merchant vessels navigating in convoy under the custody of one
or more war vessels of their own country are exempt from the visit
of the belligerents. (Spanish Instructions for the Exercise of the
Right of Visit, of 1898, art. 11.)

FRANCE

(A) 5. One must abstain absolutely from exercising the right of
visit when the vessels are convoyed by a neutral war vessel of their
own nationality. One must in such case limit himself to requesting
of the commander of the convoy the declaration that the vessels do
not belong to the enemy and are not engaged in any illicit commerce.

If, however, there is occasion to suspect that the good faith of the
commander of the convoy has been imposed upon, the suspicion must
be communicated to him; it would belong to him alone in this case
to proceed to the visit of the suspected vessels.

GREAT BRITAIN

7. A neutral vessel is not entitled to resist the exercise of the right
of search by a belligerent war-ship on the ground that she is under
the convoy of a war-ship of her own nationality ; forcible resistance
by her or by the neutral war-ship to the exercise of the right of search
is ground for condemnation of both ship and cargo.!

! Maria, 1 C. Rob. 340, 1 E. P. C. 152; Elsabe, 4 C. Rob. 408, 1 E. P. C. 167.
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ITALY

“III. Neutral vessels under the escort of war vessels shall be exempt
from all visit.

“The declaration of the commander of the war vessel shall be suf-
ficient to justify the flag and the cargo of the escorted vessels.”
(Cod. M. M., art. 218.)

However, a written declaration' can be requested from him, con-
taining the list of vessels placed under his protection and the assurance
that no article of contraband of war for the profit or destination of
the enemy is on board. (Imstructions to the Commanders of the
Vessels of the Royal Navy, on the Occasion of the War Against
Austria, approved by Royal Decree, June 20, 1866, art. XI.)

An oral declaration of the commander is sufficient according to the
Treaty of Commerce and Navigation with the United States of
February 26, 1871 (art. 12); a similar provision has been put into
conventions concluded by the royal government with States of South
and Central America.

If there are reasons to suppose that the good faith of the com-
mander of the vessel has been abused, communication of these sus-

picions shall be made to the commander who shall proceed, alone,
to the visit of the suspected vessel. (Instructions, art. XI1.)

Jaran

A neutral vessel under convoy of a war vessel of its own nationality
is, except in case of grave suspicion, exempt from search and visit
on the part of the belligerent, if the commander of the convoy declares
in writing that the vessel convoyed has no contraband on board, is
not engaged in an attempt to violate a blockade, is not performing a
service contrary to neutrality for the profit of the other belligerent,
and that her ship’s papers are regular and complete. Said declara-
tion must also give the name and nationality as well as the ports of
departure and destination of the vessel.

NETHERLANDS

I. (3) Neutral vessels escorted by war vessels of their own na-
tionality are exempt from visit’ of the commander if the convoy
declares that the ship’s papers are in order and that there is no con-
traband in the cargo.
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Russia

I. Art. 13. Merchant vessels which are convoyed by a neutral war
vessel of their own nationality are exempt from visit.

OBSERVATIONS

The present work, as has been explained at the beginning, does not
have as its object to discuss the proposition which can be made in
view of conventional arrangements. On the question of convoy the
memoranda, which purport to set forth the existing rules, recognize,
with the exception of the British memorandum, that the neutral vessel
under convoy of its own flag is exempt from visit. Can it be said
that this rule is at present so extended that it can be considered as
constituting a principle generally recognized in international law?

In such case should it not be also recognized as an accepted usage
that in case of suspicion the belligerent can demand that the com-
mander of the convoy himself proceed to a visit?

Basis for discussion

13. The neutral vessel under convoy of its own flag is exempt from
visit. If, however, there is reason to suspect that the good faith of
the commander of the convoy has been imposed upon, the suspicion
must be conveyed to him: it is for him alone to proceed to the visid
of the suspected vessels.

B
BLOCKADE
I—ConpiTiONS OF ESTABLISHMENT AND CHARACTER
Views expressed by the memoranda
GERMANY

8. A blockade can not be established by a belligerent except with
regard to an enemy litoral or one occupied by him.

9. The blockade to be obligatory must be effective, declared, and
notified.

10. The blockade is effective when it is maintained by a naval force
whose importance and position makes it actually to interdict all
navigation between the sea and the parts of the litoral blockaded.
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The blockade is not considered as raised if bad weather has com-
pelled the blockading vessels to quit their position temporarily.

UNITED STATES OF AMERICA

Art. 36. Blockade is a measure between belligerents and in order
to be binding must be effective; that is, it must be maintained by a
force sufficient to render hazardous the ingress to or egress from
a port.

If the blockading force be driven away by stress of weather and
return without delay to its station, the continuity of the blockade is
not thereby broken. If the blockading force leave its station voluntar-
ily, except for purposes of the blockade, or is driven away by the
enemy, the blockade is abandoned or broken. The abandonment or
forced suspension of a blockade requires a new notification of blockade.

AusTRIA-HUNGARY

(B) The proposition presented by the Italian delegation to the
Ild Peace Conference (IVth Commission, 4th meeting, annex 18)
conforms to the principles recognized by the authors and by juris-
prudence. In consequence Austria-Hungary adhered thereto in prin-
ciple and has at the present time no reason to depart from this point
of view. It seems only desirable to define several of the proposed
provisions and complete them in some respects. Here are in short
the rules to be formulated :

The heading must indicate that the provisions relate only to block-
ade in times of war.

The blockade is only obligatory when it is limited exclusively to
the enemy coasts or to the coasts of a blockading belligerent or his
ally, occupied by the armed forces of the adversary.

SpaIn

(B) 1. In order that a blockade shall be obligatory for neutrals,
these conditions are necessary: the declaration, the notification, and
the effectiveness. The terms in which the project presented by the
Italian delegation to the Second Peace Conference defines and limits
each of these conditions, fixes the notion of the transgression of
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the blockade, and establishes the responsibilities of the transgressing
vessel and cargo, can be considered as satisfactory.

8. The incommunicability with the blockaded coast does not extend
to neutral war vessels.

9. The blockade must be impartial, that is, be applied uniformly
to different flags.

10. The blockade, effected according to the above rules, is a pro-
ceeding proper to a state of war.

FraNCE
(B) 1. The blockade must be notified

GREAT BRITAIN

1. A blockade is an act of war carried out by the war-ships of a
belligerent detailed to prevent access to or departure from a defined
part of the enemy’s coast.

2. A blockade, in order to be binding, must be effective, that is to
say, it must be maintained by a force sufficient to render hazardous
the ingress to or egress from a port.!

3. If the blockade be effective, as defined in section 2, the question
as to the number and disposition of the ships of the blockading force
is not a matter for the consideration of the court. Thus if the block-
ade were effectively maintained by one vessel alone it would be suffi-
cient.?

4. A blockade must be impartially enforced against the ships of
all nations.®

5. A blockade must be imposed by a naval officer on the authority
of his Government ; in the absence of express instructions, such author-
ity will be presumed to have been conferred upon any naval officer
in command of a force which is at the time so situated that he is
unable to obtain such instructions.*

6. If a blockade is imposed by a naval officer without express
instructions his action must be approved and adopted by his Govern-

1Betsy, 1 C. Rob. 93, 1 E. P. C. 63; Nancy, 1 Acton 57, 2 E. P. C. 106;
Franciska, Spinks, 2 E. P. C. 373 et seq.

? Ibid.
3 Franciska, Spinks, 293 et
¢ Rolla, 6 C. Rob. 365, 1 E.

q., 2 E. P. C. 355 et seq.

se
P. C. 573; Franciska, Spinks, 114, 2 E. P. C. 372.
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ment, and such approval and adoption will relate back to the date
of imposition of the blockade.!

10. A blockade comes to an end if it is declared either by the
blockading Government or by the naval officer in command of the
blockading force to have been raised, or if the blockaded port or terri-
tory is occupied by the forces of the blockading Power, or if the
blockade is not maintained effectively or enforced impartially against
the ships of all nations, or if the blockading forces are driven off by a
superior force or are temporarily withdrawn for some other service.?

11. A blockade is not terminated by the fact that the blockading
ships are temporarily driven off by stress of weather, nor by the
fact that vessels occasionally succeed in getting in or out of a
blockaded port.*

- ITALy

(b) I. 1. Straits giving access to a sea bathing neutral States
can not be blockaded. (Opinions of the Council of Diplomatic Claims,
April 11, 1878, capture of the vessels Britannia and Matilde Bella-
gamba.)

Straits neutralized by provision of conventional law, also, are
exempt from the right of blockade.

2. The blockade, to be obligatory, must be effective and declared.
(Cod. M. M., art. 217.)

3. The blockade is effective when it is maintained by the blockad-
ing forces so disposed as to be able to watch the access to the port
and the blockaded coast and see every vessel which would seek to
land there and to be able, the occasion arising, to prevent effectively
the entry. (Service Regulations for Vessels of the Royal Navy, Com-
missioned and in Reserve, March 31, 1898, art. 909, n. 6; Cont. dipl.,
April 11, 1878, cited above.)

(b) V. 1. The cessation of the blockade must be notified publicly.
(Regulation, art. 909, n. 3.)

' Rolla, 6 C. Rob. 365, 1 E. P. C. 573; Franciska, Spinks, 114, 2 E. P, C. 372.

? Circassian, Moore, International Arbitrations, p. 3911 H " 6 C. Rob.
112, 1 E. P, C, 533; Franciska, Spinks, 124, 295, 2 E. P Qf

3 Frederick llolh 1C.Rob. 8, 1 E. P.C 59; Colunbu \C Rob. 154, 1
E.P.C.9; meh Spinks, 124, 2 E. P. C. 380.
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2. The blockade is not regarded as raised and it may be resumed
without further notifiggtion being required when the blockading ves-
sels have been obliged“\o withdraw temporarily because of circum-
stances and not because of acts of the enemy. (Regulation, art. 909,
n 4.)

Jaran

I. The blockade is obligatory only if it is maintained by a force
sufficient to present an evident danger to a vessel trying to pass.

I1. The blockade should not be considered as raised by the simple
fact that the blockading force temporarily leaves the blockaded zone
because of. stormy weather or for the needs of the blockade.

NETHERLANDS

II. (1) The blockade is an act of war directed against an enemy
coast.

(2) The blockade to be obligatory must be effective, declared, and
notified by the belligerent,

(4) The blockade is effective when it is maintained by forces suffi-
cient and stationed in such a way as to be able to%prevent the entry into
and departure from the blockaded area.

Russia

II. Art. 1. The blockade to be obligatory must'be effective, declared,
and notified.

Art. 2. The blockade is effective when it is maintained by naval
forces of war sufficient effectively to forbid the passage between the
sea and the blockaded litoral and stationed so as to create a real
danger for vessels which would wish to try it.

The blockade is not considered as raised if bad weather has forced
the blockading vessels to leave their station temporarily.

OBSERVATIONS

The provision of the Declaration of Paris, 1856, according to which
“blockades, in order to be legally binding, must be effective; that is
to say maintained by a force sufficient really to prohibit access to the
enemy's coast,” having become of general application, seems to con-
stitute to-day a principle of common law.
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As to whether the blockade is effective, examination of the memo-
randa leads to the conclusion that it is a question of fact.

Most of the memoranda recall a practice, which seems general,
according to which the blockade is not considered raised if because
of bad weather the blockading forces are temporarily withdrawn.

In addition, the memoranda all agreed in recognizing that the block-
ade must be rendered public.

Basis for discussion

14. C. onfomb.iy. to the Declaration of Paris, 1856, blockades to be
legally binding must be effective, that is to say, maintained by a force
sufficient really to prohibit access to the enemy coast.

15. The question whether a blockade is effective is a question of fact.

16. The blockade is not considered as raised if, because of bad
weather, the blockading forces are temporarily withdrawn.

17. Blockades to be legally binding must be previously made public.

II—DEecLARATION AND NOTIFICATION

Views expressed by the memoranda

GERMANY

11. The declaration of the blockade shall be made by the com-
mander of the blockading force or by his Government. It must
indicate the precise moment of the commencement of the blockade
and the exact limits of the blockaded coast.

The blockade must be notified to the authorities of the place or
of the coast blockaded and to the neutral Powers. The notification
to a neutral Power is made by a communication addressed either to
the Government itself, or to its diplomatic representative near the
blockading belligerent, or to the consul, or to one of the consuls of
the neutral Power who exercise their functions in the place or on the
coast blockaded.

If the communication has been made to the local authorities only,
the blockade is immediately effective only with regard to departing
vessels. As to incoming vessels the blockade must, in this case, be
notified by the blockading force to each vessel especially, and, if
possible, mention of this notification shall be endorsed on the ship’s
papers by an officer.




58 NAVAL CONFERENCE AT LONDON

15. When neutral vessels find themselves in the blockaded port at
the moment of the establishment of the blockade, they must be granted
a period which should be at least sufficient to permit them to leave
the port.

UNITED STATES OF AMERICA

Art. 38. The notificatiofl of a blockade must be made before
neutral vessels can be seized for its violation. This notification may be
general, by proclamation, and communicated to the neutral States
through diplomatic channels; or it may be local and announced to
the authorities of the blockaded port and the neutral consular officials
thereof. A special notification may be made to individual vessels,
which is duly endorsed upon their papers as a warning. A notification
to a neutral State is a sufficient notice to the citizens or subjects of
such State. If it be established that a neutral vessel has knowledge
or notification of the blockade from any source, she is subject to
seizure upon a violation or attempted violation of the blockade.

The notification of blockade should declare not only the limits of
the blockade, but the exact time of its commencement and duration
of time allowed a vessel to discharge, reload cargo, and leave port.

Art. 42. Neutral vessels found in port at the time of the establish-
ment of a blockade will be allowed a specified number of days from
the establishment of the blockade, to load their cargoes and depart
from such port.

AvuSTRIA-HUNGARY
(B)
Not only the establishment, but also the extension, the restriction,

and the raising of the blockade must be notified ;
Every incomplete or false declaration must be considered null.

SpaIN

(B) 2. The declaration of the blockade may be made by the
superior officer of the blockading forces.

3. Departure from the blockaded port is permissible for vessels
in ballast or with a cargo which has been taken on board bona fide prior
to the declaration of the blockade or which could not be sold in
the blockaded port.
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FRANCE

(B) 1. The blockade must be notified.

Besides the notification addressed to the neutral Governments
through diplomatic channels (general notification), the establishment
of every blockade must be made the object of formal declaration to
the authorities of the blockaded points. This declaration is sent
to the said authorities at the same time as to the consul of one of
the neutral Powers by means of a bearer of a flag of truce.

The said declaration of blockade designates expressly the limits
of the blockade in longitude and latitude.

The commander of the naval forces there fixes a period for de-
parture for the benefit of bona fide navigation and commerce. This
period must always be sufficient to protect them.

The same formalities must be carried out if the blockade is ex-
tended to some new point on the coast or if it is reestablished after
having been raised or interrupted.

GREAT BrITAIN

7. The officer in command of the blockading force should take
such steps as he conveniently can to bring the blockade to the knowl-
edge of the authorities of the ports blockaded, and also of the foreign
consuls in such ports.

8. When a blockade has been imposed by the instructions of a
Government, or when the action of a naval officer in imposing a
blockade has been adopted and approved, the Government must notify
the fact by the ordinary diplomatic channels to neutral Powers and
must also publish the fact to its own subjects.!

9. A notification of blockade, in order to raise a presumption of
knowledge of its existence, must specify the limits of the portion of
the coast blockaded and the time of the commencement of the block-
ade.

A declaration of blockade, or a notification to a neutral Govern-
ment, or a warning given to a vessel by a war-ship of the blockad-
ing Power, must not announce a blockade of greater extent than is
in fact effectively maintained,*

1 Neptunus, 2 C. Rob. 110, 1 E. P. C. 195.

2 Hendrick and Maria, 1 C. Rob. 146, 1 E. P. C. 84: Franciska, Spinks, 299,
2 E P. C. 263
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ITALY

(b) 1. 2. The blockade to be legally binding must be effective
and declared. (Cod. M. M., art. 217.)

The blockade must be announced publicly by the naval commander
who declares it by means of a notification indicating exactly the
limits of its extension, the day of its commencement, and the condi-
tions to be observed in crossing the line of the blockade. (Regwlation,
art. 909, n. 2.)

The period must also be announced in which the departure from
the port is permitted to neutral vessels that have entered before the
commencement of the blockade; this period must be sufficient to
protect bona fide navigation and commerce. (/nstructions, art. VI.)

Jaran

III. The declaration of the blockade should indicate the precise
moment when the blockade begins, the extent of the zone blockaded,
and the period accorded to neutral vessels to leave the blockaded zone.

IV. The declaration of blockade should be communicated, as soon
as possible, to the authorities of the blockaded locality as well as to
the neutral States.

NETHERLANDS

II. (2) The blockade to be binding must be effective, declared, and
notified by the belligerent.
(3) The declaration of blockade determines:

The precise moment of the commencement of the blockade ;

A sufficient period in which departure is permitted to neutral
vessels which entered before the commencement of the
blockade ;

The limits embracing the region in which the blockade will
be exercised;

These limits can not extend beyond a distance from the coast,
corresponding to the military exigencies, necessary to render
efficacious the closing of the enemy coast.

(5) The blockade is notified to the authorities of the blockaded
coast, to the diplomatic or consular agents, and to the Governments
of the non-belligerent Powers.
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Russia

II. Art.1. The blockade to be obligatory must be effective, de-
clared, and notified.

Art. 3. The declaration of the blockade should determine the pre-
cise moment of the commencement of the blockade, its limits, and
the period in which departure from the port is permitted to neutral
vesséls which entered the blockaded locality before the commence-
ment of the blockade.

Art. 4. The declaration of the blockade must be notified to the
Governments of the neutral States and, if possible, to the authorities
of the locality blockaded.

If the notification to the Governments of the neutral States has not
yet taken place, or if a neutral vessel, sailing in the blockaded locality
or leaving it, proves that it had no knowledge of the blockade, the
notification must be made to the vessel itself, and if possible indorsed
on the ship’s papers.

OBSERVATIONS

The different memoranda appear to employ the words “declaration”

and “notification” in meanings sometimes alike and sometimes
different.

To avoid all confusion it is useful first of all to define them:

By the word “declaration” it seems that one should mean ex-
clusively the act by which the blockading Power, or the naval author-
ities acting in its name, officially promulgates the blockade.

By the word “notification,” the act by which the blockading Power
gives to the interested parties.communication of the declaration.

It does not seem that any \practice followed now is opposed to
the declaration of blockade’s bping made by the naval authorities,
as well as by the Government of the belligerent.

As to the matters that the declaration should contain, all the memo-
randa agree to recognize that the declaration must indicate:

1. the date and hour of the commencement of the blockade ;

2. the geographical limits of the blockaded coast.

Moreover the general practice has always been to grant a reason-
able period for departure to neutral vessels ; the length of time is fixed
in the declaration.
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Finally, the declaration of the blockade should be notified to the
authorities of the blockaded places as well as to the neutral Powers.
It appears also to be the general practice that the preceding rules
are applied in case of extension of the blockade or the reestablishment
of it after cessation. .
Basis for discussion

18. The declaration of blockade is made either by the blockading
Power or by the naval authorities acting in its name. It specifies:
1. the date and the howur of the commencement of the blockade,;
2. the geographical limits of the blockaded coast;
3. the period allowed newtral vessels for departure.
19. The declaration of blockade is nohﬁod
1. to the local awthbrities; \
2. to the newtral Powers.
20. The preceding Tdes dre applu'ablc in case of extension of the
blockade or of reestablishment thereof after cessation.

ITI—LiAsiLiTY TO SE1ZURE
Views expressed by the memoranda
GERMANY

11. . . . If the communication has been made to the local au-
thorities only, the blockade is effective immediately only with regard to
departing vessels; as for incoming vessels, the blockade must in this
case be notified by the blockading force to each vessel specially, and
if possible, mention of this notification shall be written by an officer
on the ship’s papers.

13. . . . The vessel and the goods are not subject to confiscation
if the captain has not known of the establishment of the blockade,
unless this ignorance is chargeable against him. In respect to enter-
ing vessels the ignorance is presumed unless it is proven to the
contrary :

1. If the vessel has gone to sea before the establishment of the

blockade and since its departure has not called at another port.

2. If there has been no other notification of the blockade to the

neutral Power to which the vessel is amenable than a com-
munication addressed to its consular representative (Article
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11, paragraph 2), of which the latter has not yet had oppor-
tunity to inform his Government.

Moreover, the goods are not subject to confiscation, if the owner
proves that, at the time the vessel put to sea, he did not know and
should not have known of the establishment of the blockade.

12. . . . The capture is permitted only so far as the vessel
tries to cross the lines of the blockade or as it is pursued in flagranti
by a vessel of the blockading force.

UNITED STATES OF AMERICA

Art. 39. Vessels appearing before a blockaded port, having sailed
before notification, are entitled to special notification by a blockading
vessel. They should be boarded by an officer who should enter upon
the ship’s log or upon its papers, over his official signature, the name
of the notifying vessel, a notice of the fact and extent of the
blockade, and of the date and place of the visit. After this notice
an attempt on the part of the vessel to violate the blockade makes
her liable to capture.

Art. 40. Should it appear from the papers of a vessel, or other-
wise, that the vessel had sailed for the blockaded port after the fact
of the blockade had been communicated to the country of her port of
departure, or after it had been commonly known at that port, she is
liable to capture and detention as a prize. Due regard must be had
in this matter to any treaties stipulating otherwise,

Art. 41. A neutral vessel may sail in good faith for a blockaded
port, with an alternative destination to be decided upon by information
as to the continuance of the blockade obtained at an intermediate
port. In such case she is not allowed to continue her voyage to
the blockaded port in alleged quest of information as to the status
of the blockade, but must obtain it and decide upon her course before
she arrives in suspicious vicinity; and if the blockade has been
formally established with due notification, sufficient doubt as to the
good faith of the proceeding will subject her to capture,

Art. 43. The liability of a vessel purposing to evade.a blockade,
to capture and condemnation, begins with her departure from the
home port and lasts until her return, unless in the meantime the
blockade of the port is raised.
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AusTrIA-HUNGARY

(B) . . . Ignorance of the blockade shall be presumed when
the ship arrested has left the last port before the blockade was notified
and it does not happen from the circumstances that it has learned of
the establishment of the blockade in the course of the voyage.

SpPAIN

(B) 4. The transshipment of goods in proximity to the line of
blockade in order to cross the latter with small boats is punishable.
It will be the samg for taking up a position in the neighborhood of
the line with the object of profiting from the opportunity to run it.

5. The vessel which, after having run or tried to run the blockade
and being pursued by the blockading vessels, is lost to view by them,
or succeeds in gaining an open port, becomes free.

FrANCE

(B) 1. . . . Vessels which are sailing towards a blockaded
port are only supposed to know of the state of blockade when the
notification thereof has been entered in writing on their log book by
a war vessel forming the blockade (special motification). This noti-
fication must always mention the date and the geographical position of
the place where it has been made.

2. Violation of a regularly established blockade results from the
attempt to penetrate into the blockaded places as well as from the
attempt to leave them after the declaration of the blockade, unless
this be within the period allowed for leaving. The seizure of the
vessels can, in consequence, be effected only within the radius of
action of the war vessels charged with assuring the reality of the
blockade.

The vessel which has crossed the line but is still pursued is a good
prize. If the chase is abandoned the capture can not be made later.

GREAT BrITAIN

15. A vessel can not be guilty of breach of blockade unless she
has had notice of its existence. Notice may be actual or presumptive.’

1 Betsy, 1 C. Rob. 93, 1 E. P. C. 63.
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16. The master of a vessel will be held to have had actual notice if
he is proved to have had knowledge of the blockade, however ac-
quired.!

17. Notice will be presumed:

(1) If notification of the blockade has been made to the proper
authorities of the State from whose port the vessel last sailed,
and sufficient time has elapsed for such authorities to notify
the information at that port before the vessel sailed ;*

(2) If the blockade, whether notified or not, be proved to have been
notorious at the port from which the vessel last sailed before
her departure ;*

(3) If the master refuses to attend to the summons of a war-ship
of the blockading force.

18. In the absence of notice, either actual or presumptive, a vessel is
entitled to be warned of the blockade by a war-ship of the blockading
force. No evidence of such warning will be accepted unless it has
been indorsed on the ship’s papers.*

19. A vessel, unless compelled by stress of weather or other neces-
sary cause, is guilty of breach of blockade if, with notice of the
blockade :

(1) She comes or attempts to come out of a blockaded port after
the expiration of such time as may have been allowed for egress
from that port;

(2) She goes or attempts to go into a blockaded port ;

(3) Approaches a blockaded port in order to enquire as to the con-
tinuance of the blockade ;*

(4) Remains in the vicinity of a blockaded port in such a position
as to be able to take advantage of any opportunity to enter, or
to take up a cargo from, or to discharge a cargo into, lighters
or similar craft which might succeed in breaking the blockade.*

! Franciska, Spinks, 298, 2 E. P, C, 361.

* Neptunus, 2 C. Rob, 110, 1 E. P. C. 195; Adelaide, ibid., note; Jonge Petvo-
nella, 2 C. Rob. 131, 1 E. P. C. 208.

8 [bid.

¢ Neptunus, 2 C. Rob, 110, 1 E, P, C, 198

8 Spes and Ireme, 5 C. Rob. 77, 1 E. P. C. 427; Union, Spinks, 164.

¢ Charlotte Christine, 6 C, Rob. 101,
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21. Breach of Blockade Inwards. When there exists the inten-
tion to break the blockade if an opportunity should occur, the act of
sailing towards the blockaded port is an overt act sufficient to put
the vessel in delicto until that intention is abandoned. But if the
ship’s papers and the evidence of the master and crew are consistent
with an alternative destination, or an intention to inquire at some open
port not near the blockaded port as to the continuance of the blockade,
then the vessel is presumed to have an innocent intention, unless she
has reached a pon{t)ion inconsistent with a course to such open port.!

22, Breach of Blockade Outwards. A ship which has succeeded
in getting out of a port by violating the blockade is subject to
capture until the end of the voyage, whether it has touched at an
intermediate port or not.

4 ITALy

(b) II. A blockade is known undeniably by a vessel sailing towards
a blockaded port only after it has received a special notification
thereof. Therefore, each vessel presenting itself before the line of
the blockade must be informed by one of the blockading war vessels,
of the existence of the blockade and of the circumstances under
which it has been established. Mention of this notice must be
written on the ship's papers of the vessel. Without this the vessel
can not be proceeded against under the head of violation of block-
ade. (/nstructions, art. VII; Regulation, art. 909, n. 5.)

The Treaty of Commerce and of Navigation in force with the
United States of America (art. 14) and other conventions con-
cluded by the royal government with some of the States of South and
Central America contain analogous provisions.

(&) IIL. 1. The destination of the vessel to the blockaded port
is not sufficient reason for considering it guilty of violation of
blockade.

The vessel seized at the moment of crossing the line of an effective
and declared blockade is guilty of violation of blockade whether it

Columbia, 1 C, Rob. 154, 1 E. P. C, 89; Vroww Johanna, 2 C. Rob. 109, 1
E. P. C. 194; Imina, 3 C. Rob. 167, 1 E, P, C. 289; James Cook, Edw. 261, 2
E. P. C. 53; Little William, 1 Acton 41; Duparrh 1 Acton IGJ Haabet, 6
C. Rob. 54, 1 E. P, C. 524; Gliertigheit, 6 C. Rob. 58, 1. E. P. C. 527; Aline and
Fanny, Spinks, 322, 2 E. P. C. 837; Fortuna, Spinks, 307,
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is trying to enter the blockaded place or to leave it. (Cod. M. M.,
art. 217; Instructions, art. VIII.)

2. A vessel trying to leave the blockaded port can be seized even '
outside the line of the blockade, provided it has been pursued to
the moment of crossing and overtaken before it has been able to
reach a neutral port. If the vessel has been able to cross the line
of the blockade without difficulty and without hindrance, it shall
no longer be liable to seizure, even if it arrives at a port of the
blockading Power. (Cont. dipl., April 11, 1878, cited above.)

Jaran

V. Vessels must be considered as having knowledge of the exist-
ence of blockade in the following cases:

(a) When they are found within the limits of the blockaded zone;

(b) When they come from a locality where the existence of the

blockade is generally known.

A vessel is reputed to have knowledge of the existence of a
blockade when the declaration of blockade has been communicated
to the competent authorities of the State to which the vessel belongs,
and a sufficient period must have elapsed to permit the authorities
to give public notice of the said blockade.

VI. A vessel encountered approaching a blockaded zone, if it
has no knowledge, real or presumed, of the existence of the block-
ade, must receive the special notification thereof by an officer of
the blockading force, and the said notification must be entered on
the ship’s papers.

NETHERLANDS

II. (6) The blockade is applied to merchant vessels which could
not have known of the establishment of the blockade, only after
they shall have been advised of it by one of the blockading vessels.
This notification shall be endorsed on the ship’s papers.

(7) The violation of the blockade takes place at the moment
of the crossing of the line of the blockade. A pursuit for violation
of blockade can extend beyond the line of the blockade but shall
end as soon as the vessel shall have reached an open port or at the
prior moment of the raising of the blockade.
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Russia

II. Art. 4. . . . If the notification to the Governments of
the neutral States has not yet taken place, or if a neutral vessel
sailing towards the blockaded locality or leaving it, proves that it
had no knowledge of the blockade, the notification must be made
to the vessel itself, and, if possible, writtencon the ship’s papers.

Art. 5. Every vessel, which, after the notification of the blockade,
sails towards a blockaded locality, or which tries to run the blockade,
may be seized for violation of the blockade.

Art. 6. The destination in a blockaded locality is considered es-
tablished when the vessel:

\ (a) Is going directly towards a blockaded locality, or

(b) In spite of its apparently lawful destination it is, in fact, going

to a blockaded locality.

(OBSERVATIONS

As all the memoranda show, the question of liability to seizure
can be considered from the point of view:

(a) of the knowledge of the blockade by the vessel prior to the

violation ;

(b) of the place where the seizure can be made.

(a) Knowledge of the blockade. The following general principle
can apparently be drawn from all the memoranda, that the liability
of a neutral vessel to seizure for violation of blockade is, before all,
subordinated to the knowledge itself of the blockade.

It is clear on the other hand that if the vessel has personally received
individual notification of the blockade it can not allege its ignorance.
~ In presence of the modern development of rapid communication can
one go farther? And does there exist at present, as appears to be the
thought of the majority of the memoranda, some common idea on the
point of knowing whether and when the knowledge of the blockade
can be presumed and what is then the nature of the presumption ?

Basis for discussion

21. The liability of a neutral vessel to capture for violation of block-
ade is contingent on her knowledge of the blockade.
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22. Knowledge of the blockade is presumed when the vessel has left
her last port of departure after the notification, in sufficient time, of
the blockade to the authorities of the said port.

23. The vessel which has received personally individual notification
of the blockade can not argue her ignorance. This notification must
be entered on the ship’s papers, with indication of the date and of the
hour as well as the geographical position of the vessel at that moment.

OBSERVATIONS

(b) Place of Capture. If one examines attentively what capture
is intended to sanction, one can not deny that it is assuredly the inter-
diction which the blockade proclaims, that is to say, the interdiction to
atrive at the blockaded place. If at times, by reason of the tactical
disposition of the blockading force, it may be considered that the
latter, in fact, forms a barrier or line the approach to which it watches,
it is not to be forgotten that, properly speaking it is not the passage
itself of this line which is the object of this interdiction but always
indeed the arrival at the blockaded place.

On the other hand, it has long been uncontested that the violation of
a blockade presupposes that the blockade is effective, that is to say, that
the interdiction is really maintained by a force sufficient to assure its
respect,

Starting from these common ideas, the Governments have separately
followed the application thereof, by ways, with the aid of which, the
doctrinal analysis of the authors has little by little built up systems
which have rather obscured than clarified the results practically es-
tablished.

In reality |\vessels eondemned for violation of blockade are captured
before having actually accomplished the forbidden act, that is, before
having reached the blockaded place, however near they may have been
able to co

What capture requires is that the act of violation be manifestly
characterized, and that the sanction correspond truly to the infraction.

It is only in proportion as the vessel approaches the blockaded place
that the infraction is characterized, up to the moment when the expedi-
tion destined for the blockaded port arrives within the radius of action
of the blockading force, and then the infraction beeomes manifest, the
capture is justified.
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If these considerations are correct, it seems that the views expressed
in the different memoranda could be advantageously related to their
common origin and would be able to meet in an equally common
formula announcing what is, in sum, the practical result in which
they would always appear to end.

Basis for discussion

24. The seisure of neutral vessels for violation of blockade can only
be effected within the radius of action of the war vessels charged with
assuring the reality of the blockade.

25. The vessel which, in violation of the blockade, has left the block-
aded port remains liable to seisure as long as it is pursued. If the
chase is abandoned the capture can not be made later.

OBSERVATIONS

A certain number of memoranda have considered the case where,
because of distress, a neutral vessel shall see itself forced to give up
in a blockaded locality. It is permitted to think in such a place that
an exceptional favor is in accordance with the universal sentiments of
humapity.

Basis for discussion

26. A neutral vessel, in case of distress, may, with the consent of the
commander of the blockading force, enter the blockaded locality.

IV—PENALTY
Views expressed by the memoranda
GERMANY -

12. The vessel which violates the blockade is liable to confiscation,
It is the same with respect to goods found on board.

The capture is permitted only in so far as the vessel tries to
cross the lines of the blockade or as it is pursued in flagrante by a
vessel of the blockading force.

13. The vessel and the goods are not liable to confiscation if the
captain has not known of the establishment of the blockade unless

\
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this ignorance can be charged against him. As to incoming vessels,
ignorance is presumed unless proof is addressed to the contrary:
(1) If the vessel has put to sea before the establishment of the
blockade and has not since its departure called at any port;
(2) If there has been no other notification of the blockade to
the neutral Power to which the vessel belongs, than a com-
munication addressed to its consular representative (Article
I1, paragraph 2) which the latter has not yet been able to com-
municate to his Government.
Moreover, the goods are not liable to confiscation if the owner
proves that up to the moment when the vessel put to sea he did not

know and could not be expected to know of the establishment of
the blockade.

UNITED STATES OF AMERICA
(Nothing)

AvusTrRiIA-HUNGARY
(Nothing)

Spain

(B) 6. If bad weather or other circumstances oblige the blockad-
ing vessels to withdraw from the line of blockade, neutral vessels
which during their absence shall enter or leave can not be treated
us having violated the blockade. (Spamish Regulations on Blockade,
of 1864, art. 2.)

7. The circumstance that all or part of the goods on board the
vessel breaking the blockade has a free destination beyond the block-
aded port does not exempt them from confiscation with the ordinary
exception of ignorance of the blockade, which the owner of the
cargo might be able to invoke.

FRrANCE f )
(Nothing) -

GRrEAT BRriTAIN

24. The penalty for the violation of a blockade is condemnation
of the ship and cargo.
When the blockade is or might have been known by the owners
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of the cargo or by their agents at the moment of embarkation, there
is an absolute legal presumption of the knowledge of the intention
to violate the blockade. When the blockade could not have been
known by the owners of the cargo or by their agents at th» moment
of embarkation, the cargo will be released.’

ITALy

(b) IV. “Vessels under neutral flag, surprised at the moment of
forcing an effective and declared blockade, shall be captured and
confiscated with their cargo.” (Cod. M. M., art. 217.)

Jaran

IX. Vessels which knowingly violate, or try to violate, a block-
ade are liable to confiscation with their cargo, but if it is proven that
the owners of the cargo had no knowledge of the intention of the ves-
sels to violate the blockadé; the said cargo is released.

NETHERLANDS

II. (8) Vessels violating the blockade can be confiscated with
their cargo.
Russia

II. Art. 8. The vessel seized for violation of the blockade is liable
to confiscation.

It is the same with the cargo unless it is proven by the interested
parties that it belongs to persons ignorant of the violation of the
blockade.

Art. 9. The confiscation of the vessels and of the cargoes, men-
tioned in Article 8, can take place only by virtue of a sentence of
a prize court.

_ OsservaTions
A first, general, certain principle is that of the confiscation of

the neutral vessel which is recognized as guilty of violation of
blockade.

! Panaghia Rhomba, 12 Moore P. C. 168, 2 E. P. C. 635, and the cases cited




VIEWS EXPRESSED BY THE POWERS 73

As to the cargo, the confiscation is likewise pronounced except, ac-
cording to several memoranda, in the case where the charterer proves
his complete ignorance, at the moment of departure, of the intention
to touch at the blockaded port.

Basis for discussion

27. The vessel recognised as gwilty of violation of blockade is
confiscated. The cargo is also confiscated unless the shipper proves
that, at the moment when the goods were shipped, he neither knew
wor could have kmownm of the intention to touch at the block-
aded port.

r

C
CONTINUOUS VOYAGE

The question can be put either for the contraband or for the block-
ade, and for the goods or for the vessel.

A—IN THE MATTER OF CONTRABAND
Views expressed by the memoranda
GERMANY

Art. 16. It is forbidden to neutral vessels going toward the territory
of a belligerent, or towards a territory occupied by him, or towards
his armed force, to transport articles of contraband of war which
are not destined to be discharged in an intermediate neutral port.

The ship’s papers constitute complete proof of the route of the
vessel as well as of the place of discharge of the cargo, unless the
vessel is encountered having manifestly deviated from the itinerary
indicated by the ship’s papers and being unable to justify by suffi-
cient reason such deviation.

UNITED STATES OF AMERICA

Art. 34, Vessels, whether neutral or otherwise, carrying contra-
band of war destined for the enemy are liable to seizure and de-
tention, unless treaty stipulations provide otherwise.
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AUSTRIA-HUNGARY

’

(C) I. The so-called “theory of continuous voyage,” applied by the
prize courts of some Powers, is rejected almost unanimously by the
continental authors. By admitting that there could be contraband
between neutral ports, every neutral vessel would be susceptible of
being captured under pretext that the goods it was carrying could,
by detours, reach the enemy. Goods which, according to the ship’s
papers, are destined for a neutral port can not, in all justice, be
seized. An exception could be made, at the most, for the case
where it should be established that the vessel must, with the said
goods on board, call at an enemy port., Moreover, even in this case,
the interest of the belligerents demands the seizure only when the
vessel is going directly for the enemy! territory or with destination
for the enemy forces. ,

That which is absolutely contrary to the practice of almost all the
States and to the doctrine is the pretention of the belligerents to
capture a vessel which has carried contraband of war, after it has
discharged the suspected goods. A title of law on which such pre-
tention could be founded can not be imagined; the history of contra-
band of war shows that the capture of the vessel and the seizure of the
goods can not in any manner be considered as a punishment but only
as an act of legitimate defense, and that the neutral who traffics in
contraband does not commit an illegal action but that he embarks
only on a “commercial adventure.” This opinion is that of almost
all the authors, and it has been formally authorized by the Second
Conference of The Hague. (Art. 7 of the “Convention Concerning the
Rights and Duties-of Neutral Powers in Case of Maritime War.”)

SpPAIN

(C) Number 4 of the points relative to contraband of war
excludes the application of the doctrine of continuous voyage.

(A) 4. Notwithstanding the paragraph preceding (vide supra, p.
32), in order that the right of the belligerent to repress contraband
can begin to be exercised, the vessel on which the goods are found
must be going directly towards the enemy fleet ot point.
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. FRANCE

(C) 1. In the matter of transportation of contraband:

The destination of the goods decides its character of contraband.
The destination of the vessel is insufficient to establish that of the
goods.

GREAT BRITAIN

1. When an adventure includes the carriage of goods to a neutral
port, and thence to an ulterior destination, the dobctrine of “contin-
uous voyage” consists in treating for certain purposes the whole journey
as one transportation, with the consequences which would. have at-
tached had there been no interposition of the neutral port.

2. The doctrine is only applicable when the whole transportation is
made in pursuance of a single mercantile transaction preconceived
from the outset. Thus it will not be applied where the evidence goes
no further than to show that the goods were sent to the neutral port
in the hopes of finding a market there for delivery elsewhere.

5. There is no reported case in the British Prize Courts in which
the doctrine of continuous voyage has in specific terms been applied to
the carriage of contraband. His Majesty’s Government, however,
raised no objection to the condemnation as contraband of goods on
board a British ship seized while making a voyage to a-neutral port,
where it was proved that the goods had been shi for transship-
ment at the neutral port and subsequent conveyagce to the enemy
territory.' In litigation arising out of“the insurarices on cargoes so
seized and)‘condemned, the British Court held that the goods were
properly described as contraband.?

6. Hivaajesty’s Government have also enforced the right to de-
tain vessels carrying goods of a contraband nature to a neutral port,
where the territory of the belligerent to whom they were destined
had no access to the sea.®* No contraband was found on board such
vessels, and no case was brought before a prize court for decision.

1 Peterhoff, Wallace’s Reports (United States Supreme Court), vol. 5, p. 28.

2 Seymour v. London and Provincial Marine Insurance Company, Law Journal
Reports, Common Pleas, vol. 41, p. 193, and vol. 42, p. 111; see also Hobbs'v.
Henning, same series, vol. 34, p. 117.

3 This right was also maintained by the Italian Prize Court in the case of the
Doelwyck (see Journal du Droit International Privé, vol. 24 (1897), p. 268).
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ITALY (

(¢) The reply to these questions is contained implicitly in the

provisions cited above at letter (a), II, n. 1 and 2, so far as concerns
| contraband. .
g (a), II..I. “Neutral vessels, going towards an enemy country
whose cargo is formed wholly or in part of articles of contraband
of war shall be captured and tpken into one of the ports of the State,
where the vessel and the gofds shall be confiscated and the other
goods shall be left at the disposal of the owners.” (Cod. M. M., art.
215.)

2. The provision aforesaid has been interpreted and applied in this
sense, that the character of contraband of war depends on the final and
intended destination of the cargo and not on the immediate and
material destination of the vessel. In a particular case it has been
held that contraband exists when the vessel is going towards a neutral i
port with intention to discharge there the goods destined to reach
the enemy country by land route, particularly if the country in ques- ' 1
tion has no seaboard. (Comm. prises, December 8, 1896, capture of the -

Doelwijk.) f
JaPAN i

E =

ITI. The destination of the cargo is ordinarily determined by the
destination of the vessel.

Goods found on board a vessel are presumed to have a hostile
destination if the destination of the vessel is a place which geograph-
F; ically or according to other considerations can be regarded as consti-
1 tuting the last halting place in the transportation of the goods, whether !
by transshipment or by land transport to a hostile destination. i

NETHERLANDS [

\

IH1. (1) The theory of the “continuous voyage” is applied solely
to the transportation of contraband towards the enemy territory with-
out transshipment in a neutral port.

Russia
‘% II], See:
3 Article 4 of the draft on contraband
e Art. 4. Illegal destination in the sense of Articles 1, 2, and 3! is

el 1 See p. 35.
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considered as established when the articles of contraband are fo;md
on board a vessel:

(a) Which is going directly toward an enemy territory occupied
By the enemy or towards the armed forces of the enemy;

(b) Which, while falsely declaring a neutral destination, is, in
reality, going towards an enemy country, a territory occupied
by the enemy, or towards his armed forces;

(¢) Whose destination is in fact a neutral port, if the ‘articles of
contraband which are on board are destined to be sent finally
by sea to an enemy country, a territory occupied by the
enemy or to his armed forces.

OBSERVATIONS

When an expedition permits a voyage including a neutral port
and from there an enemy destination the doctrine of contintious
voyage consists in treating the entire voyage as a single voyage without
taking account of the interposition of the neutral port.

It,is believed possible to deduce from the practices followed up
to we present that it is the destination of the goods which determines
its character of contraband. Consequently, if this destination is mani-
festly established, it makes ligtle difference that the voyage of the goods
does or does not include transshipments and stops or calls of the
vessel in the course of the route.

Basis for discussion

28. When the destination of contraband merchandise is established
it makes no difference that the voyage of the goods includes or does
not include transshipments and stops or calls of the vessel in course
of the route.

B—IN THE MATTER OF BLOCKADE
Views expressed by the memoranda
GERMANY

Art. 8. A blockade can be established by a belligerent only with
regard to an enemy coast or coast occupied by him.
Art. 12, . . . The capture is permitted only when the vessel

\




w
1
43,

78 NAVAL CONFERENCE AT LONDON

tries to cross the Nnes of the blockade or is pursued in flagranti by a
vessel of the blockading force.

UNITED STATES OF AMERICA

Art. 43. The liability of a vessel purposing to evade a blockade to
capture and condemnation begins with her departure from the home
port and lasts until her return, unless in the meantime the blockade of
the port is raised.

AUSTRIA-HUNGARY

II. The defenders of the theory of continuous voyage avail them-
selves of it when it concerns a blockade to affirm that a vessel can be
captured :

1. Even after it has succeeded in forcing the blockade ;

2. When it makes sail for the blockaded port, even when, before

reaching it, it must call at ports not blockaded.

The two aspirations lack a judicial basis. When the vessel has
forced the line of defense its capture would constitute an act of chastise-
ment and not of defense. And so long as the vessel has not yet ap-
proached the blockading squadron, it can not have attempted to violate
the blockade. Now only the attempt to violate the blockade justifies
the capture. On this point almost all the authors are agreed. (Cf.
Revue de Droit et de Législation Comparée, 1882, pp. 176, 328, et seq.,
and 607.)

SpAIN

(C) Number 4 of the points relative to contraband of war, as also
the acceptance of the Italian project in regard to the notion of the
violation of the blockade, excludes the application of the doctrine of
continuous voyage. °

FrRANCE

(C) 2. In the matter of blockade:

Vessels going towards a blockaded port can be captured only at
the moment when they attempt to force the lines of the blockade.
Up to that time, their destination towards the blockaded port or their

Ct

N O

31
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destination to a neighboring neutral port, with goods for the block-
aded port, does not constitute an offense against neutrality.

GREAT BRITAIN

7. There are passages in the judgments of cases decided in the
British Prize Courts which indicate that, where an ulterior port is
blockaded, a vessel intending to attempt to enter such blockaded port
at a later stage of her voyage would not be exempt from condemna-
tion if seized while making for a neutral port, provided that such
seizure and condemnation were consistent with the principles set out
in section 21 of the memorandum of blockade. But the fact that
there is no reported case where condemnation under such circum-
stances has been decreed, suggests that in practice this doctrine can
hardly ever be applied.!

Where the ship does not intend to proceed to the blockaded port
the fact that goods on board are to be sent on by sea or by inland
transport is no ground for condemnation.?

A ship which has succeeded in coming out of a blockaded port is
liable to capture until the conclusion of the voyage, as indicated by
her papers, and such voyage is not terminated by the mere touching at
an intermediate port.®

ItaLy

(¢) The answer to these questions is contained implicitly in the
provisions cited above . . . at the letter (b), III, n. 1, so far as
concerns the blockade.

(b) IIL 1. The destination of the vessel to the blockaded port is
not sufficient to consider it as guilty of violation of the blockade.

The vessel seized at the moment of crossing the line of an effective
and declared blockade, whether it is trying to enter the blockaded place
or to leave it, is guilty of violation of blockade. (Cod. M. M., art.
217 ; Instructions, art. VIL.)

1 Little William, 1 Acton 141; Imina, 3 C. Rob. 167, 1 E. P. C. 289.

2 Jonge Pieter, 4 C. Rob. 79, 1 E. P, C. 353; Ocean, 3 C. Rob. 297,1 E. P. C,,
310; Stert, 4 C. Rob. 65 1 E. P. C. 348

3 General Hamilton, 6 C. Rob. 61, 1 E. P. C. 528.
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Jaran

VIII. If a vessel, having as ostensible destination a place other than
a blockaded zone, is recognized as having the intention of going into
the blockaded zone after having touched at the said place not blockaded,
the voyage is considered to-be continuous and the entire destination
to be that of the blockaded zone.

NETHERLANDS

III. (1) The theory of the “continuous voyage” is applied solely to
the transport of contraband towards the enemy territory without
transshipment in a neutral port.

Russia
See:
article 6 of the Draft regarding the blockade.
Art. 6. The destination in a blockaded locality is considered as es-
tablished when the vessel:
(a) is going directly towards a blockaded locality, or
(b) in spite of its apparently lawful destination, is, in fact, going
towards a blockaded locality.

(OBSERVATIONS

In the matter of blockade it does not appear that the memoranda
consider the violation of the blockade by the goods themselves; what
they consider is the violation of the blockade by the vessel. If the
violation of the blockade must be manifestly characterized to authorize
the capture (vide supra, p. 70) it can not be said that this condition is
fulfilled when the vessel is at the time going towards a neutral port.

Basis for discussion

29. The violation of the blockade is insufficiently characterized to
authorize the capture of the vessel when the latter is at the time going
towards a neutral port.
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D
DESTRUCTION OF PRIZES
Views expressed by the memoranda
GERMANY

24, The captured vessels and goods must be conducted to the seat
of a prize court of the captor belligerent to be tried.

25. As an exception, the captured vessels and goods may be sunk,
scuttled, or otherwise destroyed if their preservation could compromise
the security of the war vessel or the success of its operations.

Before the destruction of the vessel its crew must be placed in
security and all the ship’s papers and such other articles as the in-
terested parties consider important for the establishment of the
validity of the capture must be transferred to the war vessel.

26. In the case contemplated in paragraph 1 of Article 25, goods
which cannot be confiscated and which, by reason of circumstances,
can not be transferred to the war vessel, may also be sunk or de-
stroyed with the vessel. In this case the owner of the goods shall have
the right to an indemnity.

UNITED STATES OF AMERICA

Art. 45. Prizes should be sent in for adjudication, unless otherwise
directed, to the nearest suitable port ‘within the territorial jurisdiction
of the United States in which a prize court may take action.

Art. 48. The title to property seized as prize changes only by the
decision rendered by the prize court. But if the vessel or its cargo
is needed for immediate public use it may be converted to such use,
a careful inventory and appraisal being made by impartial persons
and certified to the prize court.

Art. 49. If there are controlling reasons why vessels that are
properly captured may not be sent in for adjudication—such as un-
seaworthiness, the existence of infectious disease, or the lack of a
prize crew—they may be appraised and sold, and if this can not be
done, they may be destroyed. The imminent danger of recapture
would justify destruction, if there should be no doubt that the vessel
was a proper prize. But in all such cases all of the papers and other
testimony should be sent to the prize court in order that a decree may
be duly entered.

[
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AUSTRIA-HUNGARY

(D) The regulations of several States, as also a great number of

authors (cf. Bonfils-Grah, Handbuch des Vilkerrechts, p. 724),

authorize, by right of exception,“the destruction of neutral prizes.
It is clear, however, that this authorization, even having in view only
the rarest cases, is ver)) dangerous for the commerce of neutrals.
This is why it would be desirable that the exceptions be at least
specified and limited. But that seems hardly possible.

It may be asked whether the right to destroy tHe prizes presents
advantages for belligerents. This right would indeed involve the
obligation for the captor to take on board before destruction of the
prize all the crew, the passengers, and, as far as possible, the cargo of
the captured vessel, to diskmbark the above-mentioned persons in the
nearest neutral port, at least in the case where the destruction would
be recognized as unlawful, to be responsible for all damages they
would suffer by transportation on a vessel exposed to enemy pro-
jectiles, by the loss in whole or in part of their baggage, and by the
forced interruption of their voyage. It might happen that the belliger-
ent would risk having to pay such sums that it would seem preferable
to him, for example, to let some arms fall into the hands of the enemy.
It must not be forgotten either that it is a grave attack on the in-
terests of neutrals if the belligerent takes on board its war vessels, to
expose them there to all kinds of dangers and even to death, subjects
of States with which he is at peace.

It would then be desirable to reach a solution forbidding, in an
absolute manner, the destruction of neutral prizes. If this object can
not at once be attained, it would, nevertheless, be possible to come to
an agreemeént on a regulation tending to render the destruction super-
fluous in almost all cases. For this it would be necessary:

1. To establish rules according to which the destruction would, in

practice, become very rare, and

2. To introduce, in the different matters of the law of maritime war,

prescriptions, offering all the guarantees possible so that the
destruction of neutral prizes may become useless.

Ad 1. The number of the cases where destruction can occur might
be restricted in a very perceptible manner if the belligerents were per-
mitted, or, better, if they were enjoined—as the Italian delegation
to The Hague has proposed—to conduct the neutral prizes into
neutral ports, at least in the cases where, in virtue of art. 21 of the
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“Convention Concerning the Rights and Duties of Neutral Powers
in Case of Maritime War,” the neutral States are, from this moment,
obliged to receive the neutral prizes. The cases in question are pre-
cisely those which oftenest render impossible the sending of the
capture into national ports too far distant and which, for that reason,
lead necessarily to destruction.

The belligerent captor could then be obliged, when he could not
take the neutral prize to a port of his own country because of in-
navigability, the bad state of the sea, the lack of fuel or provisions, to
conduct it or send it to the nearest neutral port, except in the case
where by so doing he would compromise the safety of his vessel or
the success of his operations.

It is true that the neutral State ought then to hold sequestered such
a prize until the end of the hostilities.

Ad 2. 1In this case questions of contraband, blockade, and hostile
assistance are especially concerned.

It might be declared, for example, on the one hand, that it would
be lawful for the captain of the neutral vessel to deliver immediately
the contraband or to destroy it, if by doing so he could escape capture
arid consequent destruction of his vessel, and, on the other hand,
that the captor would be obliged to take possession of the goods or
permit their destruction if, in letting the neutral vessel continue on the
route with the contraband on board, he would compromise his own
security or the success of his operation.

Similar rules could be likewise established as to other subjects of
prize law.

It is clear that the formula therefor could only be found where
an agreement had been reached on the principles of the régime to
which neutral prizes would have to be submitted.

SpAaIN

(D) Neutral prizes can not be destroyed by the captor so long as
the competent tribunal has not declared them legal. The application of
this principle can, however, be subordinated by the Powers signatory
to the future Convention for the acceptance of the prescriptions
contained in the “Convention Concerning the Rights and Duties of
Neutral Powers in Case of Maritime War,” 'to the subject of the
access of neutral prizes to neutral ports. But even in this case, the
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destruction would not be justified except by reason of the state of the
sea, the condition of the capturing and captured vessels for navigating,
or of the lack of fuel or provision, and not from the proximity of
the enemy or from lack of mlitary elements sufficient to insure the
conduction to the corresponding port. These last reasons and others
analogous to them imply that the captor does not possess sufficient
means to complete the capture.

FRANCE

(D) In principle, prizes must be put in charge of a prize crew,
conducted into a national or allied port, and not destroyed. The
captor, however, is authorized to destroy every prize whose preser-
vation would compromise his own safety or the success of his oper-
ations, particularly if he can not preserve the prize without weakening
his crew.

Use of this right of destruction should be made only with the
greatest reserve towards enemy vessels, and a fortiori towards neutral
vessels. The destruction of a neutral vessel should be quite excep-
tional.

In case of destruction the captor must take care to preserve all the
ship’s papers and other elements necessary to permit the judgment of
the prize.

GREAT BRITAIN

1. The duty of a belligerent captor is to bring in, for adjudication
by a prize court, any merchant ship which he has seized. Where this
is impossible she may, if she is an enemy ship, be destroyed after re-
moval of the crew and papers; if the nationality of the ship is neutral,
or if there is any doubt as to the nationality, she should be dismissed,
for her destruction can not be justified as between the neutral owner
and the captor by any necessity on the part of a belligerent.

2. Innocent neutral cargo on board an enemy ship not being liable
to seizure,’ the owner of such cargo is entitled to compensation where
the enemy ship is destroyed.

1 Actaeon, 2 Dodson 48, 2 E. P. C. 209; Felicity, 2 Dodson 381, 2 E. P. C. 233;
see also the dictum of Dr. Lushington in the Leucade, Spinks, 231, 2 E. P. C. 488.

2 Declaration of Paris, article 3.
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ItALy

(d) The questions concerning the right to proceed to the destruc-
tion of merchant vessels, either enemy or neutral, before the,prize court
has rendered a decision are not regulated expressly by Italian posi-
tive law.

In a special case, it has been held that the owner of a neutral
merchant vessel destroyed before its capture had been submitted to
the regular judgment of the prize court, would have no reason or
interest to complain when the vessel was found in conditions which
legally justified its capture and confiscation. (Cont. dipl., December
16, 1859, capture of the vessel Fama Argentina.)

Jaran

The commanders of belligerent war vessels are held to send neutral
vessels after seizure to be put on trial. If for any reason they can
not do so, said vessels ought not to be destroyed before condemnation.

NETHERLANDS

IV. (1) A neutral vessel captured ought to be released by the cap-
tor if it can not be taken into a port of the captor or into a neutral
port pending the decision of the prize court (conformably to article
23 of the Convention Concerning the Rights and Duties of Neutral
Powers in Case of Maritime War.)

(2) In the case specified in the preceding paragraph the belligerent
can, without destroying the vessel, take all measures to prevent the
contraband from reaching the enemy destination. The prize court
will decide on the correctness of the measures taken.

(3) In the circumstances mentioned under (1) an enemy vessel
can be destroyed after the crew and the ship’s papers shall have
been put in safety.

(4) The owner shall be indemnified for the destruction of his
cargo if the latter was not liable to confiscation.

Russia

IV. Art. 1. The destruction of a vessel of neutral nationality, cap-
tured and liable to confiscation, is forbidden except in cases where
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its preservation could compromise the safety of the captor vessel or
the success of its operations.

Art. 2. In the cases specified in Article 1, the commander of the
captor vessel is required to transship the men, and as far as possible the
cargo, bgfore destroying the vessel, as well as to take the necessary
measures to preserve all the ship’s papers and, if there is occasion,
other articles which might be necessary for the trial before the prize
court.

OBSERVATIONS

1. Destruction of neutral prizes:

Everybody agrees to recognize that in principle a neutral prize
must be taken into a port of prize and made the object of a decision
of a prize court.

Certain Governments consider that the general principle is absolute
and admits no exceptions. Other Governments have admitted in
their practice, the exceptional power of the captor to destroy the prize
in certain determined cases. Ought this exceptional power to be recog-
nized as constituting a generally accepted interpretation of the com-
mon principle?

Basis for discussion

30. In principle a neutral prize must be taken into a prize port.
31. Should the obligation to take the captured neutral vessel into
a prize port be interpreted as absolute or as admitting exceptions?

OBSERVATIONS

2. Destruction of neutral goods on board an enemy prize:

A question connected with the preceding has been considered by
a certain number of memoranda; it concerns the case where a neutral
property on board an enemy vessel is found included in the destruc-
tion of the latter. Propositions of conventional stipulation may be
or will be able to be made in this regard, but, in actual practice, should
the recognized general principle, according to which neutral goods
under enemy flag is not liable to seizure, be interpreted in the sense
that in case of destruction the owner of this merchandise should be
indemnified for its value? Or, in such a case, is there an act of war
giving no occasion legally even to a pecuniary obligation against the
belligerent ?
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Basis for discussion

32. Should the principle according to which neutral goods found on
board an enemy vessel are not liable to seizure be interpreted in the
sense that, in case of destruction of the vessel, the owner of the goods
must be indemnified, or that in such a case the destruction of the
vessel constitutes an act of war not legally causing a pecuniary re-
sponsibility against the belligerent?

E
HOSTILE ASSISTANCE
Views expressed by the memoranda
GERMANY

2. Vessels placed under the orders of a military chief, who is on
board, can not avail themselves of the character of merchant vessels
in the sense of article 1 of the Convention Relative to the Establish-
ment of an Internatipnal Prize Court, concluded at The Hague, Octo-
ber 18, 1907.

3. The neutral or enemy character of a merchant vessel is deter-
mined by the flag it carries.

A vessel carrying a neutral flag can, nevertheless, be treated as an
enemy vessel:

(3) If it is chartered wholly by the enemy Government.

23. A neutral merchant vessel is, moreover, liable to confiscation:

(1) If it is at the time and exclusively engaged either in the trans-
portation of enemy troops or in the transmission of informa-
tion in the interest of the enemy;

(2) If it is making the voyage especially in view of the trans-
portation of individual passengers embodied in the armed forces
of the enemy or in view of the transmission of information in
the interest of the enemy;

(3) If, with the knowledge of the owner or of the charterer or,
finally, of the captain, it is carrying a military detachment of
the enemy or one or more persons who are directly assisting the
operations of the enemy.

Confiscation of the vessel is not permitted if, at the moment when
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the vessel was encountered on the sea, the captain did not know and
should not have known of the opening of hostilities or if, after having
had knowledge thereof, had not yet been able to disembark the trans-
ported persons. Ignorance is presumed if the vessel is met in open
sea in the course of the week which follows the opening of hostil-
ities and without in this interval having called at a port. This may
be rebutted. e

In every case, the persons belonging to the armed forces of the
enemy can be made prisoners of war.

UNITED STATES OF AMERICA

Art. 14. Neutral vessels in the military or naval service of the
enemy, or under the control of the enemy for military or naval pur-
poses, are subject to capture or destruction.

Art. 17. A neutral vessel carrying the goods of the enemy is, with
her cargo, exempt from capture except when carrying cantraband of
war, endeavouring to evade a blockade, or guilty of unneutral service.

Art. 18. A neutral vessel carrying hostile dispatches, when sailing
as a dispatch vessel practically in the service of the enemy, is liable
to seizure. Mail steamers under neutral flags carrying such dispatches
in the regular and customary manner, either as a part of their mail
in their mail bags, or separately as a matter of accommodation and
without special arrangement or remuneration, are not liable to seizure
and should not be detained, except upon clear grounds of suspicion
of a violation of the laws of war with respect to contraband, block-
ade or unneutral service, in which case the mail bags must be forwarded
with seals unbroken.

AUSTRIA-HUNGARY

I. The so-called contraband by analogy

Almost all the authors assimilate to contraband of war, the trans-
portation of troops, of agents &f the belligerents, and of despatches.
It is true that in this case the application by analogy of the principles
relative to the repression of contraband is not concerned since the
confiscation could only take place in the case of. the despatches, while
the persons transported can be made prisoners by the enemies of
the person to whom they are addressed.
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As to matters of detail, nearly every author treats them differently.
Likewise in practice, these questions are not always decided in the
same way. In general, the rules accepted in 1896 at Venice by the
Institut de Droit International (“Service de transports,” par. 6 to 8)
might be sufficient to decide all litigations which can normally be pre-
sented. This is why these rules could serve as a basis for a discus-
sion of the subject. It is true that to these rules others bearing on
the repression of the contraventions should be added.

I1. Hostile assistance in a larger sense

Vessels under neutral flag can not avail themselves of their neu-
trality if they commit hostile acts against a belligerent or if they
render services to his adversary. Such a vessel should be liable to
confiscation; guilty individuals should be treated as enemies. The
transportation of contraband properly called or by analogy does not
constitute, of course, a service involving the above-named conse-
quences.

SpAIN

(E) 1. The Spanish Instructions for the Exercise of the Right of
Visit, of 1898, authorize the seizure of a neutral vessel:

If it is transporting, for the enemy, officers of war, troops, or

sailors;

If it is carrying dispatches or communications of the enemy, except
in the case where the vessel belongs to a maritime postal line and
said dispatches or communications are in valises, boxes, or
packages of public correspondence, the captain being there-
fore unaware of their contents;

If it is employed in spying on the operations of the war, chartered
or rewarded by the other belligerent for this service;

If it. participates in the war, contributing in any manner to the
operations.

2. The vessel carrying persons whose conduction is prohibited to
neutrals, conformably to prior prescriptions, can not be arrested if
they are travelling as ordinary travellers,at their own expense; but
the belligerent can oblige these individuals to disembark.

3. Confiscation is the sanction corresponding to hostile assistance,
and it may be applied even after the act or transportation if the

?
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vessel continues under the orders of the adversary or remains bound
by engagements with him.
FRANCE

(E) The French regulations do not provide such a .category of
vessels and, consequently, any special treatment to impose upon them.

These vessels would be considered according to their cargo, as
effegting a legal or prohibited transportation, and would have ap-
plied, if there were occasion, the rules relative to contraband.

GREAT BRITAIN

1. A neutral vessel employed by, or on behalf of, a belligerent to
carry combatants or intending combatants for purposes connected

" with the war is liable to condemnation together with the cargo on

board.® The fact that the master is ignorant that the vessel is being
so employed is no ground for exemption,? nor will it make any differ-
ence that the employment of the ship originated in acts of violence
or duress on the part of the belligerent.® The vessel is liable to con-
demnation- although at the time of seizure the service on which she
had been employed had come to an end, provided that she was still
subservient to the purposes of the belligerent.*

2. The same rule applies where the vessel is employed to carry
officers in the civil service of the Government on the public service
and at the public expense.®

3. A neutral vessel chartered or employed by a belligerent Govern—
ment to carry a cargo on its behalf and acting under the orders or
direction of that Government, or of its officers, is liable to con-
demnation as an enemy ship, together with the cargo so carried®

4. Neutral vessels in the service of the belligerent, within the mean-
ing of the above sections, and under the orders and control of the
belligerent, may, if found taking part in military operations or in
the immediate vicinity of an enemy fleet, be sunk.”

;Fn'endship, 6 C. Rob. 420, 1 E. P. C. 599; Orozembo, 6 C. Rob. 430; 1 E. P. C.
605.

2 Orozembo, ibid.

8 Carolina, 4 C. Rob. 256, 1 E. P. C. 385.

¢ Carolina, ibid.

5 Dictum of Lord Stowell in the Orozembo, 6 C. Rob. 434.
¢ Rebecca, 2 Acton, 119.

7 No such case has actually been decided in the British Prize Courts, but in
1894 a British ship, the Kowshing, was sunk by the Japanese when so employed.
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5. A vessel knowingly carrying persons in the naval or military
service of the belligerent is liable to capture and condemnation,® but
this penalty would not necesarily be-enforced where such persons were
merely travelling in the ordinary way as private passengers at their
own.expense.?

6. A neutral vessel carrying the public despatches of the enemy is
liable to condemnation, at any rate if there has been concealment of
the dispatches or other circumstances of fraud, or if their presence
was known to the master. If the master or other agent of the cargo
was privy to their carriage, the cargo will also be liable to condemna-
tion.®

The above rule will, however, not be applied in the case of dis-
patches between a diplomatic representative of the belligerent State in
a neutral country -and his own Government,* or in the case of postal
correspondence within the scope of articles 1 and 2 of the Convention
relating thereto signed at The Hague in 1907.°

ItaLy

(e) Nor is this matter regulated by particular provisions of positive
Italian law. There is occasion, however, to consider how perfectly
the principle conforms to the spirit of this law, as well as to the
rules of international law, that neutral vessels lose the privileges which
they derive from this quality when they render themselves guilty
of hostile acts towards one of the belligerent parties, or when they
perform acts intended to lend assistance to the adversary in the
operations of war, especially the transportation of troops or the trans-
mission of information in the interest of the enemy.

The Prize Commissions and the Italian Consultative Administrative
Corps have not had occasion to examine and resolve the numerous
questions which are connected with the application of this principle.

It has, however, been decided, in ‘circumstances quite-special, that
a foreign merchant vessel which renders. itself guilty of hostile acts
towards the State must be considered as enemy and as such can

1 Hope, 6 C. Rob. 462 n.
2 Dictum of Lord Stowell in the Friendship, 6 C. Rob. 429, 1 E. P. C. 604.

8 Atalanta, 6 C. Rob. 441, 1 E. P. C. 607; Susan, 6 C. Rob. 461 n.,, 1 E. P. C.
14 n.

4 Caroline, 6 C. Rob. 461, 1 E. P. C. 615.

5 “Convention Relative to Certain Restrictions on the Exercise of the Right
of Capture in Maritime War.”
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be legally captured and confiscated. (Comm. Prises, capture of the
Vesuvio, sanctioned by Royal Rescript, January 10, 1850; Comm.
Prises, November 28, 1857, cited above.)

Jaran

I. Neutral vessels as well as the cargo found on board and be-
longing to the owners of the vessels are liable to capture in the fol-
lowing cases:

(a) When they are carrying officers, men, or other persons in the

military or naval service of the enemy State;

(b) When they are carrying an official correspondence between
the functionaries of the enemy State, except the corres-
pondence between the diplomatic or consular representatives
and their Government.

II. In the cases above neither the vessel nor the cargo is subject

to confiscation if it is proven.

(a) When the captains of the vessels have no knowledge, real or
presumed, of the existence of a state of war;

(b) Or that reasonable precautions have been taken by the owners
or the captains of the vessels to assure themselves of the
inoffensive character and nature of the persons and corres-
pondence carried by the vessels. (

III. A neutral vessel making a reconnaissance or carrying informa-
tion, or voluntarily rendering in some other fashion services to the
profit of one belligerent or the injury or detriment of the other, is
liable to confiscation as well as the goods found on board and belong-
ing to the owner of the vessel.

)

NETHERLANDS /

V. (1) A neutral vessel can not avail itself of its quality of
neutral, so long as it is employed:
1. For the transportation of troops for the use of the belligerents;
2. For rendering services under the orders or surveillance of the
belligerents ;
3. For taking part in the military(operations or lending assistance
contrary to neutrality in the immediate vicinity of a hostile fleet.
(2) Neutral vessels on board which are persons belonging to the
military f‘ﬁs:‘c%s of the belligerents arg not contemplated in the preced-
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ing paragraph if these persons are carried at their own expense as
ordinary travelers. /
Russia

(V) Art. 1. The belligerents have the right not to recognize the

neytral character:

1} Of every vessel which carries:

(@) Military detachments of the enemy belonging to his armed

\  forces of land or sea, or
(b) Individual passengers belonging to the armed forces of the
enemy, or the military and official correspondence of the
enemy when the transportations of this kind constitute for
the vessel the principle object of the voyage;

2. Of every vessel which takes a dtrect part in the military oper-
ations of the enemy or else finds itself, by reason of the state
of war, in the service of the enemy;

3. Of every vessel which offers resistance to the arrest, visit, or
seizure.

Art. 2. The confiscation of the vessels mentioned in article 1 can

not occur except by virtue of a sentence by the prize court.
Art. 3. Persons belonging to the crew of the vessels mentioned
in Article 1 are recognized as prisoners of war.

OBSERVATIONS

It may be stated, as it appears from the memoranda which have
treated the question in its entirety, that a common general idea i$
admitted, according to which the belligerent can pursue a certain
number of acts, constituting on the part of neutral merchant vessels
an assistance given to the enemy. Therein lies a violation of neutral-
ity which the belligerent is within his right to prevent.

In this regard a distinction can be made between:

(a) The case of certain hostile services which are not the special

object of the voyage of the vessel (for example, transporta-
tions of military detachments, detached members of the mili-
tary, of enemy functionaries or agents, of enemy diplomatic
pouches).

In such case, it appears that up to the present a treatment has gener-
ally been applied at first analogous to that applied in matters of contra-
band, that is, seizure of the vessel.
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As to the penalty itself, all the memoranda not having discussed the
question, it appears difficult here to draw out at present a general
principle.

(b) The case where the vessel is entirely or specially in the service
of the enemy belligerent (for example, entire chartering by
the enemy Government of a vessel attached to an enemy
fleet in any military purpose whatever).

The majority of the memoranda recognize that in such a case
the neutral vessel must submit to treatment analogous to that which
it would undergo if it were an enemy merchant vessel.

But in any case actually, and without prejudice to the value of the
provisions of new conventional rules, it does not appear that the
assimilation to an enemy war vessel of a neutfal vessel rendering
hostile assistance of whatever sort is recognized as acquired, in any
respect.

Basis for discussion

33. Neutral merchant vessels carrying wmilitary detachments, de-
tached members of the military, enemy functionaries or agents, or
enemy diplomatic pouches, are liable to capture without their trans-
portation’s constituting the special object of the voyage.

34. Neutral merchant vessels entirely or specially in the service of
the enemy belligerent are liable to the same treatment which theywould
undergo if they were enemy merchant vessels.

F
TRANSFORMATION OF MERCHANT VESSELS
Views expressed by the memoranda
GERMANY

1. The conversion of merchant vessels into war vessels contem-
plated by the Convention on this subject concluded at The Hague,
October 18, 1907, can only be done:

(1) In the ports and roads or in the territorial waters of the

belligerents ;

(2) On the open sea.

Vessels thus converted”cah not be reconverted into merchant ves-
sels during the continuance of the war.

iny

de
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UNITED STATES OF AMERICA
(Nothing)

AuUsTRIA-HUNGARY

(F) The question whether it is allowable to convert merchant
vessels into war vessels on the high seas has not been discussed by
the authors. In practice there is no unanimity in the matter. To
decide the question, one can only consider the legitimate aspirations
of the interested parties. It can not be affirmed that on the high
seas the belligerent can dispose of his vessels at his will. It is true
that his sovereignty extends to his vessels. But as the high sea is
common to all (“omnium communis”) the sovereignty of each State
is there limited by-the interests of other States.

This is why the States are within their rights when they ask that
the conversion of ‘merchant vessels into war vessels ought to be per-
mitted only under. conditions guaranteeing that pacific traffic shall
have to fear neither the reappearance of privateers nor other vexa-
tious measures. Consequently the conversion ‘of merchant vessels
into war vessels can not be permitted or prohibited, without re-
strictions.

To conciliate, in the case in hand, the opposing interests, it would
perhaps be useful to forbid the reconversion of war vessels into
merchant vessels. This the Austro-Hungarian delegation has al-
ready stated in the IVth Commission of the Second Peace Conference.
It is true that at that time the said proposition did not receive all the
votes although it can not be admitted that it would be contrary to the
interests of anyone whomsoever.

If in the future this proposition be not more favorably received, other
means capable of protecting neutrals against the encroachments of the
belligerents ought to be sought, since every one must desire a solution
of the question.

As it appears from the terms in which the question has been stated
in the program (“on the high seas”) it is important at this time to
complete in an essential point, the Convention Relative to the Trans-
formation of Merchant Vessels into War Vessels, signed at The Hague
in 1907. And, as it appears from the discussions which were held on
this subject in the said Conference, it is not a questlon properly speak-
ing, of establishing a definition of the notion “war vessel” but rather of
determining the conditions'to be fulfilled by the converted vessels in
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order to be allowed to exercise the right of prize against neutrals. In
order to carry out this mission in a real and efficacious manner they
would need an armament of some importance and a speed superior to
that which merchant vessels in general possess. In establishing these
two conditions exacted by the very nature of things there will be
offered to neutrals valuable guarantees without injuring the legitimaté
interests of the belligerents.

Finally, article 6 of the Convention referred to above would appear
insufficient. If the belligerent is obliged only to inscribe the converted
vessel on the list of his war vessels, the neutrals, and this is the im-
portant thing, have no knowledge of the conversion made. For this, a
notification would be necessary. In like manner, the reconversion—if
it was generally declared legal, if only in the national ports—ought to
be notified.

To sum up, the conversion could be submitted—without distinguish-
ing whether it must take place in the national waters, in the territorial
waters occupied by a belligerent, or on the high sea—to the following
supplementary conditions:

1. A minimum of guns of a certain calibre;

2. A minimum of speed;

3. Immediate notification with indication of the place where the

conversion, even the reconversion, has taken place;

Effective disarming in case of reconversion;
. Mention, in the notification, of the circumstances relative to 1,
2,and 4;
6. Responsibility of the State for all damages sustained by third
States or their ressortissants growing out of a contravention
against the rules enumerated above.

v B

SPAIN

(F) There exist considerable juridical differences between a war
vessel and a merchant vessel, even if the latter carries the belligerent
flag. The difference is characterized and defined by the relations of
the one and the other vessel not only with the authorities of their
country, but with the authorities, the forces, and the persons and
private properties of the enemy as well as of the neutral Powers. If
an error or simply an ambiguity is produced with regard to the char-
acter of the vessel it would become impossible for third parties to
discern to whom are forbidden and to whom are permitted the in-
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herent powers of military action of the State. On the other hand, the
rules which prevent the equipment of a vessel or of a military expedi-
tion in a neutral port could result inefficaciously if the change of con-
dition of the vessel on the high sea were permitted. Each voyage,
indeed, is regulated and qualified by the papers delivered in one port
with destination of another. If the State itself withdraws its vessels
from the effects of the documents, the latter remain without value. For
all these reasons, the conversion of merchant vessels into war vessels on
the open sea must be declared null.

FRANCE

(F) All the States, enjoying on a footing of absolute equality, on
the open sea, the full exercise of their sovereignty in regard to the
vessels of their flag, are, in consequence, free to submit them there to
such measures of mobilization or military transformation as it suits
them to order.

GREAT BRITAIN

No general practice of nations has prevailed in the past on this point
from which any principles can be deduced and formulated as to the
established rules of international law. So far as can be ascertained
there are no precedents on the subject.

The question is regarded by His Majesty’s Government as one to be
decided by reference to the rights of neutrals. Resistance on the part
of a neutral merchant vessel to the exercise of the admitted belligerent
right of visit and search, involving as it does the possible condemnation
of the vessel as good prize, is so serious a matter for the neutral, that
it is essential that there should be no possibility of doubt as to the
ships that are entitled to exercise this right. It is submitted that the
true rule to be deduced from the principles which govern the relations
between belligerents and neutrals is that the exercise of the right to
visit and bring in neutral merchant vessels is strictly limited to ships
being, and known to be, public ships of the belligerent fighting fleet
flying the pennant. It would be a grave extension of that right if it
were held to be permissible to exercise those powers by means of ves-
sels, believed by neutrals to be peaceful merchant vessels, suddenly and
without warning converted into ships of war, possibly in the immediate
neighborhood of vessels which they desire to stop and search. Any
further limitation to the security o{peaceful commerce or of the
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freedom of neutral vessels to navigate the seas is opposed to the
general interests of nations, while the exercise of belligerent force
against neutrals in the manner indicated above would almost in-
evitably lead to friction, with the attendant danger of bringing other
nations into the arena of war: The somewhat arbitrary powers ac-
corded to belligerents as against neutrals for the protection of the
vital interests of the former should not,.it is submitted, be increased
by according sanction to proceedings which, however they may be
argumentatively sustained, are entirely novel and without the support
of any existing principles of international law. His Majesty’s Gov-
ernment, therefore, regard it as of great importance to neutrals that
units of the fighting force of a belligerent should not be created except
within the jurisdiction of that Power.

The only cases decided in the British Prize Courts, where any point
of this kind has arisen, are some decisions on the rights of the
original British owners of ships, which have been captured by the
enemy, to restitution of their property?on its subsequent recapture by
the British forces.! The British Prize Act deprived the original
owner of his right to restitution if the vessel had been set forth as a
ship or vessel of war. These cases deal only with the rights of the
respective groups of British claimants, as determined by the Act of
Parliament, and have, therefore, little or no bearing on the general
question.

ItaLy

(F) This question has not been provided for by the positive Italian
law.

The Italian delegation to the Second International Peace Con-
ference has proposed a resolution in this regard in the following
terms:

“Vessels which leave the territorial waters of their country after
the opening of hostilities can not change their quality either on
the open sea or in the territorial waters of another State.” (IVth
Commission, annex 17.)

Jaran

A merchant vessel cannot be converted into a war vessel or recon-
verted into a merchant vessel by a belligerent, if it is not in a port or

1 Ceylon, 1 Dodson 105, 2 E. P. C. 133; Georgiana, 1 Dodson 397, 2 E. P. C. 193.
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in the territorial waters belonging to the said belligerent or to his
ally, or occupied by their military or naval forces.

NETHERLANDS

VI. (1) The conversion of a merchant vessel into a war vessel
can only take place in the territory or the territorial waters of the
Power whose flag it will carry.

(2) A merchant vessel converted into a war vessel can not lose this
character before the end of the war.

Russia

VI. The conversion of a merchant vessel into a war vessel can take
place in the course of hostilities in the territorial waters of the belliger-
ent as well as on the high sea. In both cases belligerents are required
to observe the rules prescribed by the Convention relative to the con-
version of merchant vessels into war vessels signed at The Hague,
October 18, 1907.

OBSERVATIONS

The views expressed by the memoranda on the conversion of mer-
chant vessels into war vessels on the high sea show that up to the
present this question, of relatively recent origin, has been decided by
the Governments according to their own particular views and there
does not at present exist any common principle in this regard recog-
nized by all.

It will be for the Conference to examine the best way to pursue to
put an end, if possible, to the uncertainty of the law in this matter.

G
TRANSFER OF FLAG
Views expressed by the memoranda

GERMANY

Art. 3. The neutral or enemy character of a merchant vessel is
determined by the flag which it carries.

A vessel carrying a neutral flag can nevertheless be treated as an
enemy vessel »
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1. If up to the outbreak of hostilities or within the two weeks
prior thereto it has carried the enemy flag.

UNITED STATES.OF AMERICA
(Nothing)

AUSTRIA-HUNGARY

(G) According to the practice of almost all States, the sale of an
enemy vessel made in course of voyage and after the outbreak of hos-
tilities can not prevent the capture of the vessel, the latter continuing
in the circumstances in question to be considered as enemy.

The former French theory, by virtue of which enemy vessels could
not change nationality after the outbreak of hostilities, that is, lose
their character of enemy vessels, permits an excessive restriction of
neutral commerce, inasmuch as this commerce should, in principle,
remain free, even in time of war. France herself, moreover derogated
from this theory in 1870.

Section 26 of the draft for the regulation of prizes voted by I'In-
stitut de Droit International in its session at Turin, seems to contain a
solution of the question all the more felicitous because it takes into
account the interests of belligerents and neutrals. The said para-
graph is thus worded:

The legal document showing the sale of an enemy vessel made
during the war must be perfect and the vessel should be regis-
tered before it leaves the port of departure, and in accordance
with the laws of the country whose nationality it acquires. The
new nationality can not be acquired by a vessel which is sold
during a voyage.

There is no objection, moreover, to the establishment of supple-
mentary guaranties against injury by means of fictitious sales made
by ressortissants of one of the belligerents, to the legitimate interests
of the other belligerent.

SpaIN

(G) The Government of H. C. M. considers acceptable the rules
suggested by the Cabinet of London in section 7 of its memorandum.
When the change of the flag of the vessel corresponds to an effective
transfer of ownership or to other motives of a private order, its
validity will be recognized, but if it is the result of the intention to
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avoid, by simulation, the risks existant to-day for private enemy prop-
erty in case of maritime war it must be considered null.

- FrRANCE

(G) The change of nationality of merchant vessels effected after
the declaration of war is null and without effect. The transfer which
has occurred prior to the declaration of war and in a regular manner
is valid. The date of the transfer to a neutral flag prior to the decla-
ration of war must be established by authentic documents found on
board and the transfer must have been followed by a registration
before the competent authorities.

An act of naturalization which has been granted by'a neutral
Government in favor of the owner of the vessel after the declaration
of war must be held as suspicious. It is necessary in this case to act
according to the circumstances and other indications collected, es-
pecially according to the place of construction of the vessel, the com-
position of its crew, the observance of the national conditions imposed
on the flag raised.

GREAT BRITAIN

1. The assignment, either by sale or gift, to a neutral of an enemy
ship, other than a ship of war, is not rendered invalid merely by the
fact that it was made during or in contemplation of hostilities.!

2. Such an assignment is not, however, valid if—

(a) It is made in a blockaded port.?

(b) It is made in the course of a voyage. For this purpose a
voyage is at an end as soon as the ship reaches a port where she
can actually be delivered into the possession of the transferee.®

(¢) The vendor retains any share in the ship, or if there is an agree-
ment to reconvey her at the end of the war.*

3. The onus of proving that the transfer is genuine lies on the

claimant and the assignment must be complete, bona fide, and for
good consideration.

1 Benedict, Spinks 314, 2 E. P. C.527; Baltica, 11 Moore, P. C. 141, 2 E. P. C,
628; Minerva, 6 C. Rob. 396. 1 E. P. C. 591.

2 General Hamilton, 6 C. Rob. 62, 1 E. P. C. 528.

3 Danckebaar Africaan, 1 C. Rob. 112, 1 E. P. C. 74; Vrow Margaretha, 1
C. Rob. 336, 1 E. P. C. 149; Jan Frederick, 5 C. Rob. 128, 1 E. P. C. 435; Baltica,
11 Moore, P. C. 141, 2 E. P. C. 628.

: ;Sech: Géschwister, 4 C. Rob. 100, 1 E. P. C. 363; Novdt Gedacht, 2 C. Rob.

37, note.
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A vessel transferred to a neutral flag is, therefore, still liable to be
condemned by the prize court if the circumstances of the transfer
are attended with suspicion not removed by the claimant,' as, for ex-
ample, if:

(a) No documentary evidence of the assignment is found on board

at the time of the seizure;

(b) The transferor has any control over the ship, reservation of

profits, or power to revoke the assignment ;

(¢) Possession has not been taken by the alleged transferee, or by

some agent of his who is not an enemy ;

(d) The ship is under the control of an enemy;

(e) The master or other person in command is in the service of an

enemy.
ITALy

(g) “Italian nationality can not be granted to any vessel arising
from the sale which shall have been made by an individual subject
of a Power which is in a state of war with another Power which
s