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ORDERS OF THE COURT OF CHANCERY,

FOR DEFINING AND REGULATING TI[E PRACTICE AND PROCEEDINGS OF
THE COUNTY COURTS OF UPPER CANADA, UNDER “T(E COUNTY
COURTS EQUITY EXTEN3ION ACT.”

DECEMBER 1853.

Tue Jupces of the Court of Chancery do
hereby, in pursuance of the authority and power
conferred by an Act of the Legislature of this
Province, passed in the sixteentli year of the
reign of Her present Majesty, intituled “An
Act to confer Equity Jurisdiction upon the
several County Courts in Upper Canada, and
for other purposes therein mentioned,” order
and direct that all and every the rules, orders
and directions hereinafter set forth shall hence-
forth be, and for all purposes be deemed and
taken to be, general orders and rules for defining
and regulating the practice and proc.eedings of
the several County Courts in Ugpper Canada
under the jurisdiction conferred upon them by
the said act:—

I. Al pleadings and affidavits filed in the County

Courts under the provisions of the said Act, are to be
intituled as follows:— '

— . Intituling pro-
ceedings.

“In the County Couwrt of the County of
Equity Side.”
A
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Q i y ir i HARINY f
Comsel meetnot. €€+ 2—No pleadings shall require the signature o
sign pleadivgs.  counsel.

Claini—Contonts Sce. 3.—The claim is to contain :
(1.) The name and description of cach party plaintifl.
(2.) The name of cach party defendant.

(8.) A statement of the plaintiff’s case in clear and
concise language.

(4.) A prayer for the specific rclief to which the
plaintiff supposes himsclf entitled; but the prayer
for general velief may be added.

Form of, Sce. 4.—In the several cases cnumerated in schedule
A, the claim may be in the form, or to the eflect sct
forth in that schedule, as applicable to the particular
case; and in cases not cnumerated in that schedule,
forms similar in principle may be adopted, wherever a
more detailed statement is not necessary for the clear
and intelligible statement of the case.

Sce. 5.—It must appear upon the face of the claim
that the subjeet raatter thereof is within the jurisdiction
of the County Court.

See. 6.—Upon the claim being brought to the clerk’s

o be fled and office to be filed, it shall be his duty to file the same of
the day on which it may be so brought in, and to enter

the same ina hook to be by him kept for that purpose;
such cntry to contain the names of parties plaintiffs
and defendants, and the date of the filing of such claim.

’

Sec. 7.—It shall not be necessary to serve the
defendant with a summons or other process to notify
him to answer the claim; but, in lieu thereof, a copy
of the claim is to be personally served upon him, with

Mode ofservice of
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an indorsement thercon in the form, or to the effect
set forth in schedule B. In making such scrvice it
shall not be neeessary to produce the original claini.

PARTIES TO SUITS.

II. It shall not be competent to any defendant in, .-
any su}t .ta take any ob.;cctl(?n for want ‘of partics toJection for want
any suit in the County Court, in any case in which such tasess
objection could not be taken in the Court of Chancery,

in case such suit had been instituted therein.

The Judge, if he shall see fit, may require any
other person to be made a party to the suit; andhutthe juse
may, if he shall see fit, give the conduct of the suit QU perons o
to such person as he may deem proper; and may
make such order in any particular casc as he may
deem just for placing the defendunt on record on the
same footing, in regard to costs, as other parties having

a common interest with him in the matter in question.

In such cases, the persons who, according to the yoy wuged, ma
practice of the Court of Chancery previous to the third ofest o
day of Junc 1858, would be nccessary parties to the
suit are to be served with a copy of the decrec; and
after such service, they shall be bound by the proceed-
ings in the same manner as if they had been originally
made parties to the suit; and upon service of notice
upon the plaintiff, they may attend the proceedings
under the decree. Any party so served may apply to
the judge to vary or add to the decree, within fourtcen
days from the date of such service.

In all suits concerning real or personal estate
. . . . Trust £ 1
which is vested in trustees under a will, scttlement oror personal” es
: tate shall repre-
otherwise, such trustees shall represent the porsonssent those bene-
. . R ficially inlerested
beneficially intcrested under the trust in the same who nood not be

parties.
dmanner, and to the same cxfent, as the exceutors
or administrators in suits concerning personal estate

represent the persons beneficially interested in such
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personal estate; and in such case it shall not be neces-
sary to make the persons beneficially interested under
the trusts parties to the suit; but, on the hearing, the
judge, if he shall think fit, may order such person or
persons, or any of them, to he made parties.

. In all casesin which the plaintiff has a joint and

Where demand is . . .
joint and "sove: soyoral domand against several persons either as
bemadedefen-  pyincipals or suretics, it shall not be nceessary to
bring before the Court, as partics to a suit concerning

o b

such demand, all the persons liable thereto; bus the
plaintiff may procced against one or more of the persons

scverally liable.

AMENDMENT.
Axexoest or- - TTj. Qrders of course to amend a claim may he

dered on proeccipe

before answer. - ohtained ab any time before answer, upon preecipe. |

Sec. 2.—Service upon any defendant of an order of

Sorvice of order COUrSC to amend before answer may be dispensed with,
B upon an application ez parte, where the judge is satis-
e fied that such an order may be made without prejudice
to the defendants’ rights ; and where service upon any

defendant of an order to amend has been dispensed

with, the course as to such defendant is to proceed as

if the claim had been originally filed in the amended

form.

See. 8.—An order to amend the claim only for the
‘I'o correct error pe . .
in naws, &, a PUTPoSe of rectifying a clerical error in names, dates or
any ume, . . o
Y sums, may be obtained at any time upon praecipe.

Sec. 4.—The judge may, at any time, in furtherance
gffgfﬁé% of :ju§tice, ‘ and on such terms as .he may think proper,
at any time i permit an amendment of the claim and of every pro-
Justice. ceeding relating thereto, by adding or striking out the

name of any party, by correcting errors, by inserting
allegations material to the case, or by conforming such
claim or procecding to the facts proved, when the
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amendments shall not substantially change the nature
or form of the suit; and such amendments may be in
respeet of any matter arising or occurring after, as
well as before the institution of the suit, and before
final decree, and as well where by the occurring of such
matter the suit abates or becomes defective as otherwise.

Such order is to be applied for by motion to the
judge ; and notice thereof, stating the proposed amend-
ment, is to be served upon the defendant or his
attorney, unless dispensed with by the judgc.

Iow obtained.

Upon the motion the judge must be sutisfied, by
affidavit or otherwise, of the truth of the proposed
amendment, and of the propriety of permitting it to be
made at the particular stage of the cause under all the
circumstances.

Upon pronouncing such order for amendment, the,, . - -
Jjudge is to give such direction, as to the future conductsien byjudgein
of the suit, in rclation to service upon new parties
defendants, in relation to answering such amendments,
as also in regard to the evidence taken or to be taken, -
and in all other respects, as the circumstances of the

case may require. ¢

Sce. 5.—A plaintiff having obtained an order to ,,.nament
amend his claim is to amend the same within two days Jimer i,
from the date of such order, otherwise the order to
amend becomes void, and the case, as to dismissal,
stands in the same situation as if such order had not

been made.

Sce. 6.—When a suit hecomes defective or abates, ADATENENT--in
by any cvent occuumg after final decrec or order, any g of; howsuit
party entitled to revive the same may do so by a peti-
tion in the cause, which is to state the petitioner’s title
to the relicf sought. The petition must be verified by

affidavit; it is to be served upon the attornies for all
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partics, or in casc any party has no attorney, then upon
such party.

GUARDIAN AD LITEM.
IV. 1In casc it shall appear to the judge that any

Guarnian av Li- defendant upon whom a copy of a claim has been duly

served is an infant, or a persen of weak or unsound
mind, not so found by inquisition, unable.of himself to
defend the suit, the judge, upon the application of the
plaintiff at any time after claim filed, may order that
one of tho attornies of the court be assigned guardian
of such defendant, by whom he may answer the bill
and defend the suit.

Notice of the application must be served upon, or

flow appointed : Jeft, a$ the dwelling house of, the person with whom or
at instanco ofunder whose care such defendant may be residing at

plaintifl.

the time of the motion, at lcast five days before the
hearing of the application; and where such defendant
is an infant, not residing with or under the carc of his
father or guardian, in that case notice of the application
must also be sexved upon or left at the dwelling house
of the father or guardian, unless the judge, at the time
of hearing such application, think fit to dispense with
such service. ¢

Sec. 2.—A party desirous of appomnting a guardian

At the instanco for himself to defend a suit, may go before the judge

of infant, &e.

with the proposed guardian, and the judge may appoint
such guardian if he shall think fit so to do. But he
must be satisfied by afhdavit that such proposed guar-
dian is a fit person, and has no interest adverse to that
of the person of whom he is to be the guardian in the
matter in question; and if the affidavit is not sufficient
for this-purpose, he may examine the proposed guar-
dian, or the person making the affidavit, véva voce, or
require further cvidence to be adduced until he is
satisfied of the propriety of the appointment.



APPEARANCE.

V. No appearance is to be entered in any SUltNocnl?pf.;:mnccto
cither by the defendant, or by the plaintiff on his behalf. '

ANSWER AND DEMURRER.

VI. All defences to the plaintiff’s elaim ave to be pefences - how
made by answer or demurrer, or by both, according to
circumgtances. .

DEMURRER. .

VIL A defendant may demur ¢0 o claim at any Defndant must
demur within 10

time within ten days after service upon him of a copy daysafterservice
thercof. Upon the filing of a demurrer by a defendant,
cither party is at liberty to set duwn the same for
-n'gumcnt immediately, to be heard in the following . =~ =

term, or at such other time as the judge shall appoint. tobo arguea.

ANSWER.

VIII. Answers may be in a form similar to the
form sct out in schedule C. The answer is to be in
the first person, and is to consist of a clear and concise
statement of such defence or defences as the defendant Answers--form
may desire to make. The silence of the answer as to
any statement contained in the claim is not to be con-
strued into an implied admission of its truth; and any
allegation introduced into an answer for the purpose of
preventing such implied admission’is to be considered
impertinent.

See. 2.—A defendant served with a copy of a elaim . 1o nage
is to answer or demur to any original claim, or claim Within ten duys
amended before answer, within ten days after scrvice
of such claim, or of notice of the amendment thercof,
as the case may be.

Sec. 3.—The answer is to be signed by the defen-aru no signea
dant, and is to be verified by his o,‘u,h; and the jurat®™ Vo™
is to be in the form set forth in schedule C.
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vl Sec. 4.—An answer may be filed without oath or
nless upon . . .
written cousent. Signature, by written consent without order.

JUDGE MAY GIVE RELIEF TO DEFENDANT UPON ANSWER
PROPERLY FRAMED.

IX. When, in order to do complete justice, relief
ought to be given to the defendant as well as to the
Relier may beplaintiff, or to the defendant alone, or to one of several
given to defen- o . .
dunb e defendants, the Ju‘dge, if he see fit, may frame his
decerec so as to attain that object, when the right of the
defendant to relief grows out of the same transactions
which form the subject matter of the claim. The facts
necessary to make out the defendant’s right to relief
arc to be stated in the answer as part of the defendant’s
casc; and heis to pray such relief as he may think
himself entitled to. This order is not to be considered
as authorising a defendant to state in his answer any
distinet or independent matters,. not connected with,
and growing out of the case made by the claim, as the
foundation for relief; and the judge, in all such cases,
may either grant such relief upon the answer or he may
direct, or permit a separate suit to be instituted.

SUPPLEMENTAL ANSWER.
X. The judge may permit a supplemental answer
snimer ey be 10 be filed at any peviod of the suit, for the purpose of
pormitted Y putting new matter in issue, in furtherance of justice,

Judgo.
and upon such termg; Qs may seem proper.

No answer, supplemental answer, or demurrer, is to
Whentobedeem e deemed as filed, for the purpose of the computation
of time, until a copy thereof has been served.

CLAIM BEING TAKEN AS CONFESSED BY DEFAULT OF
DEFENDANT.

XI. When any defendant, not appearing to be an
rrosanze toinfant or a person of weak or unsound mind, unable
takechaim. — of himself to defend the suit, has been personally sexved

with a copy of such claim, and has neglected to answer

or demur thereto within ten days from the time of such
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service, the clerk is, upon the preecipe of the plaintift,
to make an entry in his said book in the following form
or to the following effect—The plaintiff’s claim is
taken as confessed, for default of the defendant in
not answering thereto,” upon being satisfied by
wflidavit that a copy of such claim has been personally
served, and upon finding that no answer or demurrer
has yet been filed.  Such entry not to be made by the
clerk without the order of the judge, cxcept when
application is made to him within one month from the
time of such service; and after the oxpiration of such
month, the judge may order such entry to be made, if
he think fit, upon being satisfied by affidavit of such
duc service aforesaid, and that a demurrer or angwer
has not been filed by such defendant. Such entry
shall have the same cffect as an order to take a bill
pro confesso in the Court of Chancery.

It shall be competent to the plaintiff to move for a
Decree may be
decrec after the expiration of ten days from the date moved forin ten
days thereafter.
of such entry, such motion to be ¢z parte and to be
made in the following term, or at such other time as

the judge may appoint.

9 . . 3 3 ale «

Sec. 2—An catry of a claim ]).011)g taken as con- Such entry o e
fessed by a defcnc}:mt \VI.IO, at the time of such service walid tn_caso
or of such entry, is an infant or a person of weak or infut, &
unsound mind, unable of himself to defend the suit, is

irregular and of no validity.

Aftor such entry all further procec:dmgs In the cause Subsequent pro-
may be ez parteas to the defendent inrespect of whom jegvsste bees
such entry is made, unless the judge order otherwise.

Sce. 8.—A plaintiff may move ez parte for leave to

. . . o . A 1 t
amend his claim, without prejudice to the entry of the may be made

samo being taken as confessed; and when the judge is a.cél o sumh o
satisfied tlmt the rights of the defendant will not he e
prejudiced by granting such motion, he may direct the

same accordingly.

B
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After such entry and before the motion for decrce

fordunt may b the judge is to be at liberty to permit the defendant to

Toaptted fo 2y ngwer, upon such terms, as to evidence and otherwise,

as he may think just, upon being satisfied, by affidavit,
that granting such permission will be in furtherance of
Jjustice. e

A defendant against whom such entry has been made
Defendant. may 15 tf) be at liberty to appear .:Lt the h‘earfng of the
aopear st best- motion for decree; and if he waive all objection to such
entry, but not otherwise, he may be heard to argue the

case upon the merits, as stated in the claim.

Sec. 4.—A defendant shall be entitled to be served
with notice of such motion, notwithstanding such entry,
- upon serving the plaintiff or his attorney with notice of
And may require . .oy e
notico of proceed- hiz - desire to be so served, within five days after such
entry ; and notice of motion must be served four days
before the day for hearing the same.

Upon the hearing of a cause in which a claim has
What decree : 3
thereon. been taken as confessed in manner aforesaid such a
decree is to be made as the judge may think just.

Sec. 5.—In pronouncing the decrec the judge, cither

Judge may orter UPON. the case stated in the claim, or upon that case
nuestration. - and a petition presented by the plaintiff for the pur-
pose, as the case may require, may order a receiver of

the real and personal estate of the defendant against

whom the claim has been taken as confessed to be

appointed, with the usual dircctions; or direct a seques-

tration of such recal and personal estate to be issued;

and may, if it appear to be just, direct payment to be

made out of such rcal and personal estate of such sum

or sums of money as at the hearing or any subsequent

step in the cause the plaintiff may secemto be entitled to.

Sec. 6.—The rights and liabilities of any plaintiff or
defendant under a decree made upon a claim taken as
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confessed extend to the representatives of any deceased JEhts of parties
plaintiff or defendant, at the time when the decree was *etatives.
pronounced ; and with reference to the altered state of
parties, and any new interests acquired, the judge may,

upon motion, supported by such evidence as under the
circumstances of the case the judge deems sufficient,
permit any party, or-the representative of any party,

to adopt such proceedings as the nature and circum-
stances of the case may require, for the purpose of
having the decrce duly executed, or for the purpose of
having the matter of the decrec and the rights of the
parties duly ascertained and determined; notice of such
motion to be served in such manner as the judge may
direct.

PRODUCTION OF BOOKS AND PAPERS.

XII. Either plaintiff or defendant may, at any time
after answer, or when the application is on hehalf of
the plaintiff, after the time for answering has expired,
obtain an order of course upon preecipe, requiring
the adverse party to produce, within a time to be .
limited by the ovder, all deeds, papers, writings and p 1 onatpa.
documents in his custody or power relating to thelirmdion mor
matters in question in the cause under oath, and to“r®
deposit the same with the clerk for the usual purposes.
But neither plaintiff nor defendant is to be held bound
to produce, in pursuance of such order, any deeds,
papers, writings or documents, which a defendant ad-
mitting the same by his answer to be in his custody or
power would not be bound to produce according to the
practice of the Court of Chancery.

Sec. 2.—The affidavit to be made by a party who
. . Affidavitof parly
has been served with an order for the production ofservea.
documents under the preceding section may be in the

form or to the effect set forth in schedule D.

Sec. 3.—Buch order shall not require personal
service. If the party required to obey the same shall
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Order forprodue haye an attorney it shall be sufficient to serve the same
Mrven”  upon such attorney; but any writ or writs of attachment

to be issued for disobedience to such order must be
obtained by orders nes¢ and absolute, and the order

nis? must be personally served.

Sce. 4—Upon any trial before a jury, the judge
P oy %t shall have the like powers, in respect of the produc-
triat. tion of deeds, papers, writings or documents, as is
possessed by judges of county courts in Upper Canada
upon the trial of issues in causes on the common law

side of such courts.

MOTION FOR DECREE OR DECRETAL ORDER AFTER TIME
FOR ANSWERING IIAS EXPIRED.

Motion fordecres XIII.. The plaintiff in any suit, at any time after

when andhow o the period allowed to the defendant for answering has

tobeopposed  gxpired, may move the court for such decree or decretal
order as he may think himseclf entitled to; and the
nlaintiff and defendant respectively may file affidavits
in support of, and in opposition to such motion, and
may use the same at the hearing thercof; and when
such motion is made after an answer filed in the cause,
the answer, for the purposes of the motion, is to he
treated as an affidavit.

Sec. 2.—Notice of the motion is to be served upon
the defendant or defendants af least ten days before
the day to be named in such notice for the making of
the application.

See. 3.—Within five days from the service of the
notice, the defendant must file his affidavits in answer.

Sec. 4—Within three days after the expiration of
such five days, the plaintiff is to file his affidavits in
reply ; and, except so far as such Jast mentioned affida-
vits are in reply, they are not to be regarded by the
judge, unless upon the hearing of the motion the judge
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shall give the defendant leave to answer them; and in
that case, the costs of such affidavits, and of the further
affidavits consequent upon them, are to be paid by the
plaintiff, unless the judge order otherwise.

No further cvidence, on cither side, is to be used
upon the hearing of such motion, without the leave of
the judge.

Sec. 5—Upon hearing the application, the judge,
in his discretion, may either grant or refuse the motion,
or may give such directions for the examination of
cither parties or witnesses, or for the making of further
enquiries, as the circumstances of the case may require,
and upon such terms, as to costs and otherwise, as he
may think right.

Such motion is to be heard in the following term, or
at such other time as the judge may appoint.

MOTION. FOR DECREE OR DECRETAL ORDER BEFORE
TIME FOR ANSWERING HAS EXPIRED.
XIV. When it can be made o appear to the Judoe
that it will be conducive to the ends of justice to permit iitgotios of mo-

tion for deeree U
such notice of motion to be served before the time. for bo given before

answering the claim has expired, the plaintiff my}:ﬁ';‘x.i‘;'&;;‘z‘a'
apply to the judge, ex parie, for that purpose, at any
time after the claim has been filed, and the judge, if
he thinks fit, may order the same accordingly; and
when such permission is granted, the judge is to give
such directions, as to the service of the notice of motion
and the filing of the affidavits, as he may deem

expedient.

Sec. 2.—Upon the hearing of the motion for a decree
or decretal order, the judge, in his discretion, may },’,‘,’,‘{{;L‘f“}:,‘},ﬁ""
either grant or refuse the application, or may give such Jokfon "
directions for the examination of cither parties or wii-

nesses, or for the making of further enquiries, or for a



When cause to be
at issue.

Under what
circumstances
defendants may
move to dismiss,
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jury trial, or with respect to the further prosecution
of the suit, as the circumstances of the case may require,
and upon such terms, as to costs and otherwise, as he
may think right.

ISSUE AND PROCEEDINGS THEREUPON, AND DISMISSAL
FOR WANT OF PROSECUTION.

XV. TUpon the filing of an answer, or the last of
several answers, or of answer by one or more defen-
dants, and of entry for taking claim as confessed as to
others, or after the time allowed for answering an
amended claim has expired, the cause is to be deemed
at issue.

Sec. 2—When the plaintiff has not obtained an
order to amend, he is either to apply to the judge for
a trial by o jury, as provided for by order XXII; or,
in the cvent of the defendant not having made the like
application, he is to give notice of motion for decree
within ten days after the cause is at issue, otherwise
any defendant may move to dismiss the plaintiff’s claim
for want of prosecution, unless the judge shall in the
meantime have given to the plaintiff further time to
take such proceedings.

Sec. 3.—When the plaintiff has obtained an order
to amend his claim after answer, he is to amend the
same within two days after such order being granted,
and thereupon he is either to apply for a trial by jury,
or in the event of not receiving notice of the like
application on the part of the defendant, he is to give
notice of motion for decree or decretal order, within
the times following; and in default thereof any defen-
dant may move to dismiss the claim for want of
prosecution :—

(1.) When the plaintiff amends his claim and no
answer is put in thereto, and no notice of appli-
cation for further time to answer is served within
seven days after the service of the notice of amend-
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ment, then after such seven days, but within ten
days from the time of tho service of such notice.

(2) Where the plaintiff amends his claim after
answer, and a defendant, within scven days after
service of notice of the amendment, serves notice
of an application for further time to answer the
amendments, but such application is refused,
then within seven days after such refusal.

(8.) When a defendant putsin an answer to amend-
ments, then within seven days after the filing of
such answer, unless the plaintiff obtain in the
meantime an order for ledve to re-amend his claim.

See. 4.—In every case where the plaintiff is delaying
the suit unreasonably, any defendant may apply to the
* judge upon notice, that the claim may be dismissed
with costs for want of prosccution after the cxpiration
of ten days from the time of filing his answer, in case
the plaintiff not having obtained an order to enlarge
the time does not give notice of proceeding in manner
aforesaid within the time above limited in respect
thereof, or in case the plaintiff should make unreason-
able deloy in the further prosecution of his suit to a
decree; and upon the hearing of such motion the judge
is to make such order for the dismissal of the claim, or
for the expediting of the suit, or as to the costs, as
under the circumstances of the case may scem just.

PROOF OF EXHIBITS BY AFFIDAVIT.

XVIL.  Anyexhibit which according to the practice
of the Court of Chancery may be proved by the afidavit yoved vy s
of a witness, may be in like manner proved by affidavit: ™"

an order having been taken out for that purpose.

AFFIDAVITS BY PARTICULAR WITNESSES OR AS TO
. PARTICULAR FACTS.

XVII. When the factsinissucare at the instance
of either party to be tried by a jury, in such case
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Fuels § Sue - . . .
Focts In isue affidavits of particular witnesses, or affidavits as to par-

by aflidavit, b; .
omsent or Tesgo ticular facts or cir cumstances, may be taken by consent
ofjudge. or by leave of the judge; and such consent wmay be
given on behalf of married women, orinfants, or other
persons under disability, with the approbation of the

judge.

WITNESSES MAKING AFFIDAVIT SUBJECT TO
CROSS-EXAMINATION.
XVIII. Any witness who has made an aflidavit to
Tienesses Jhak-be used upon any application other than an affidavit of
may bo cross ex-service, i3 to be subject to oral cross-examination before
the judge, in the same manner as if the evidence given
by him in his affidavit had been given by him orally;
and such witness is to attend before the judge upon
being served with a writ of subpeena ad testificandum
or subpana ad testificandum et duces tecum; and the
cxpenses attending such cross-cxamination and re-
examination are to be paid by the parties respeetively,
in like manner as if the witness to be cross-examined
were the witness of the party cross-cxamining, and are
to be deemed costs in the cause of such partics respec-
tively, unless the judge think fit to direct otherwise.

. Sce. 2.—Any party desiving to cross-examine a
Porlycight - witness who has made an affidavit in any cause is to
e oonto Zive forty-eight hours notice to the party on whose
bo given. behalf such affidavit has been filed, or to the party

intending to use the same, of the time and place of such
intended cross-cxamination, in order that such party

may, if he think fit, be present thercat.

The re-examination of any such witness is to follow
immediately upon the cross-examination, and is not to
be delayed to any futurc time.

Sec. 8.—In case any witness making such affidavit,
and for whose cross-examination notice shall have been
served, shall reside without the county, it shall be
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competent to the judge, at the instance of ecither DAXLY; \ oo pocend.
if he (think fit, to certify, that in his judgment it is ing whoro wit
1ua,sonablo that such witness should be eross-examined without  the
in the county where he resides; and upon production

of such certificate to the rcgistrm‘ of the Court of

Chancery, he is to issue a writ of swbpane ad testifi-

candum or subpana ad testificandum et duces tecum,

requiring such witness to attend before the master, or

a deputy master, or examiner of the Court of Chancery,

for the purpose of such cross-examination; and such

witness is to attend accordingly; and the party obtain-

ing such certificate shall give notice thercof to the

opposite party, and, if he be the cross-examining party,

notice also of the time and place of such intended
cross-cxamination.

Notwithstanding the granting of such certificate,
witnesses residing without the county may be cross-
cxamined before the judge at the instance of any party
willing to pay the ecxtra expense, if any, thereby
incurred, and such party shall be entitled to such
subpoenas aforesaid from the registrar of the Court of
Chancery, and the witness shall be bound to attend
before the judge in obedience thereto.

See. 4—Any party requiring the attendance of
witnesses or other parties, for the purpose of examina-
tion, who may reside without the county, for the
purpose of evidence at a jury trial, shall be entitled to
such subpeenas aforesaid for that purpose; and such
witnesses and parties shall bc bound to attend
accordingly.

FORM OF AFFIDAVITS, &c.

XIX.—All affidavits are to be taken and expressed
in the first person of the deponent, and his name Afldils o to
at the commencement of the affidavit is to be written soo.
in full, and not designated by any initial letter
merely.

¢
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herwis 0 I ¥ 3
Owerwizono - Ng costs are to be allowed in respect of any affidavit

wlloswed. not drawn in conformity with this order.

Every affidavit in support of, or in opposition to any
Offesr to rend application other than an affidavit of serviee, is to be
over afidavit.  yead over to the deponent by the officer who is required
to administer the oath; and the officer is to inform such
witness that he is liable to be cross-examined touching
the matter of such affidavit; and when the witness de-
sives to qualify or add to his deposition, the officer is
to vary the same accordingly ; and the jurat is to be
in the form or to the effect set forth in schedule E.

COMPELLING ATTENDANCE OF WITNESSES FOR PUR-
POSES OF MOTIONS, &c.

XX.—Any party in any cause depending may, by

a writof subpeena ad testz:ﬁcandum, or subpoena ad testi-

b comeatied to ficandum et duces teeum require the attendance of any

Suden der s witness before the Jjudge, or before a deputy master, or
purposes of a

motion, k.  before an examiner, and examine such witness orally,

for the purpose of using his evidence upon any motiot,

petition, or other proceeding before the court; and

such witness shall be bound to attend for the purposc

of being cross-examined on being served with such

writ; but the judge, necvertheless, in his diserction,

may act upon the evidence before the court at the

time, and may make such énterim order, or otherwise,

as may appear necessary to meet the justice of the

case.

v

Sec. 2.—Any party in any cause or matter who
requires the attendance of any witness, whethér a
Fortyeignthours PArty to the cause, or not, “for the purpose of his
Pe terved on op. being examined with a view to his evidence upon any
posite pasty. motion, petition, or other proceeding before the court,
is to give to the opposite party or parties forty-eight
hours’ notice at least, of his fatention to examine such
witness, and of the time and place of such cxamina-
tion, unless the ¢ourt think fit in any case to dlspense

with such notice.
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Scc. 8.—The cross-examination in such case is to
follow immediately upon the examination, and is not to
be deferred to any future time.

EXAMINATION OF PARTIES.

XXI.—Any party to a suit may be examined as a
witness by the party adverse in point of interest, with- gaec® o the
out any special order for that purpose; and may be ety e
compelled to attend and testify in the same manner, Sfintercst, "
upon the same terms and subject to the same rules of
cxamination, as any other witness, cxcept as herecin-
after mentioned: and any person for whose immediate
benefit @ suit is prosccuted, or defended,.is to be
regarded as a party for the purpose of this order.
Provided always, that when it appears that any party
examined under this order is united in interest with
the examining party, the evidence so used is not to be
used on. behalf of either the examining party or exa-
minant, but.may be struck out at the hearing of the

motion at the instance of any party affected thereby.

Sec. 2.—Any party defendant may be examined as
a witness on behalf either of the plaintiff or of a co-prapena™y ..
defendant upon any points as to which the party to be ki Siemuey
examined s not interested; and any party plaintiff
may be examined under similar circumstances by a
" co-plaintiff or by a defendant. Provided, that where
any party having an interest has been examined under
this order such evidence is not to be used on behalf
either of the examining party or of the examinant,
but may be struck cut at the hearing of the motion at
the instance of any party affected thereby; but such
examination is not to preclude the judge from making
a deree either for or against the party examined.

Sec. 8.—Evidence taken under the first section of Whero pacly
this-order may be rebutted by adverse testimony; and amined, may be
furtherexaminei

any party examined as therein provided may be furthier on their own
. behalf,
examined on his own behalf in relation to any matier
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respecting which he has been examined in chief. And
whers onc of several plaintiffs or defendants, who are
joint contractors, or arc unitcd in interest, have been
pndpustion 5° examined, any other plaintiff or defendant so united
joitlyinterest- in intorest may also be examined on his own bchalf,

cd may he . . . o
cxaminedon _or on behalf of those united with him in intercst, to

their own behalf.
the same extent as the party actually examined. Pro-
vided ncvertheless, that such explanatory examination
must be proceeded with immediately after the examina-
tion in chief, and not at any future period, except by

leave of the judge.

_ See. 4—Any party to the record who admits upon
doeds, &erfo s his examination that he has in his custody or power
in his_possession o A
may ho ordered any deeds, papers, writings, or documents relating to
to produce them . . . .

the matters in question in the cause, is to produce the
same for the inspection of the party examining him,
upon the order of the judge; and for that purpose a
reasonable time is to be allowed. But no party shall
be obliged to produce any deed, paper, writing, or
document which would be protected under the practice
of the Court of Chancery. -

See. 5.—Any person refusing or neglecting to attend
P'arty refusing to . o . . .
attend may e at the time and place appointed for his examination,
punished as for

conemapt or under the first section of this order, may l?e punished
takenascon- a5 for a contempt; and the party who desires the ex-
amination, in addition to any other remedy to which
he may be entitled, may apply to the judge upon
" motion cither to have the claim taken as confessed, or
to have it dismissed according to circumstances; and
the judge may, upon such application, if he think fit,
order, cither that the claim be taken as confessed, or
that it be dismissed, as the case may be; and where,
from the circumstances of the case, such order cannot
be made consistently with the rights of other parties
to the suit, then the judge may make such order as to
the taking of cvidence, or otherwise, as may seem
Just.
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Sec. 6.—When the cxamining party uses any portion, -
of the evidence taken under the first scetion of t}usg};w:‘g:ggg in
order, (but not otherwise,) then it shall be com-“'gggg‘t;’e}w
petent for those against whom it is ased to put inede
the entire cvidence so taken, as well that given in

chicf as that in explanation.

Sce. T.—Any party plaintiff cxamined under the
fist scotion of this order may be so cxamined at any vossominet ™
time after answer; and any party defendant may be
examined at any time after answer, or after the time
for answering has expired, as the case may be.

JURY TRIAL.
XXII.—It shall be competent to the plaintiff, parties moy ap-

instead of giving notice of motion for a decree in manner T"Lo % bo tricd
hercinbefore provided, to apply to the judge upon®™ “™
notice, for an order that the facts in issue in the cause,
- or that certain of such facts, be tried by a jury; and

it shall in like manner be competent to the defendant,

at any time within five days after filing his answer, to

make the like application; and upon the hearing of

such application, the judge, if he thinks fit to grant

the same, is to settle, as nearly as conveniently may

be, what facts are to be tried by a jury, and whether

any, and if any, what affidavit evidence may be used

upon such trial; and in the event of such application

being granted, such jury trial is to be had, and a
decree may thereupon be made in manner directed

by the said act ; and such application may be granted

upon such terms as the judge may deem just, and he

is to be at liberty to make such interloeutory order,

upon such application or otherwise, as he may think

fit, upon affidavits or other evidence.

FOREIGN COMMISSIONS.

XXIIT.—A commission’ may be obtained for the
Forcign commis-
examination of witnesses not residing within Uppex sions may be i
Canada, upon affidavit by the party applying that™
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certain witnesses (naming them) reside at or about a

. place to be specified in such affidavit, and that the
cvidence of such witnesses is, as he believes, material
and necessary to his case.

MISJOINDER OF PLAINTIFFS.

XXIV.—No suitis to be dismissed by rcason only
suits not_to v Of the misjoinder of persons as plaintiffs therein, but

lismisscd for mis- . ; . .. .
jomder of plain- Whenever it appears to the judge that notwithstanding

oy orde neecs. the conflict of interest in the co-plaintiffs, or the want

zary amendment . . o e .

athearing.  of interest in some of the plaintiffs, or the existence of
some ground of defence affecting some or one of the
plaintiffs, the plaintiffs, or some or one of them, are or
is entitled to relief, the judge may grant such relief,
and may modify his decrec according to the special
circumstances of the case; and for that purpose he is
to direct such amendments, if any, as may be neces-
sary ; and at the hearing, before such amendments are
made, may treat any one or more of the plaintiffs as if
he or they were defendant or defendants in the suit,
and the remaining or other plaintiffs was or were the
only plaintiff or plaintiffs on the record; and where
there is a misjoinder of plaintiffs, and the plaintiff
who has an interest has died, leaving a plaintiff on the
record without any interest, the judge may, at the
hearing of the cause, order such an amendment of the
record as may appear just, and proceed to a decision
of the cause, if he shall see fit, and give such directions
as to costs or otherwise as may appear just and ex-

pedient. -

CONDITIONAL ORDER.

XXV.—In all cases where a person or party obtains

D auire2an order from the judge upon condition and fails to
Sotains "oree ° perform or comply with such condition, he is to Lie
;'é"ﬁm-ls'ﬁgt\iﬁ?ﬁg considered to have waived or abandoned such order, as
- far as the same is beneficial to himself, and any other
party or person interested in the matier, on the breach

or non-performance of the condition, may cither take
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such proccedings as the order in such casc may warrant,
or such proceedings as might have been taken if
no such order had been made.

PAYMENT OF MONEY INTO COURY.

XXVI.—Moncy ordered to be paid into cotrt is to
be paid with the privity of the clerk into such bank or
bank agency in thé county town as the judge may
appoint, and if there be no bank or bank agency pagment of
therein, then into such bank or bank ageney in™o"¥®
Toronto as the judge may appoint: the attorney or
party paying in the same is to furnish the bank with
a correct copy of so much of the order directing such
payment as relates thereto, with the names of the
parties to the suit and the date of the order.

Sec. 2.—All sums of money to be paid out of court
are to be so paid upon the cheque of the clerk, coun- 4»doutefeout.
tersigned by the judge, and not otherwise.

SUITS FOR FORECLOSURE AND REDEMPTION.
XXVIL.—In any suit for the foreclosure of the on fmat order in

- . . foreclos re-
equity of redemption in any mortgaged property, or demption. suits,
. . possession  Tiay
for redemption, the mortgagor may be ordered to Do ordered o be
. . . chiv .
deliver up possession of the mortgaged premises upon e
the final order for foreclosure or for dismissal of the

claim as the case may be.

Sce. 2.—In any suit for the foreclosure of the equity
of redemption in any mortgaged property, the judge,
upon the request of the mortgagee, or of any subse- fie, instead of
quent incumbrancer, or of the mortgagor, or any per- b directed.
son claiming under them respectively, may direct a
sale of such property, instead of a foreclosure of such
cquity of redemption, on such terms as the judge may
think fit to direct, and, if the judge think fit, without
previously determining the priority of incumbrancers,
or giving the usual or any time to redeem ; but if such
request be made by any such subsequent incumbrancer,
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or by the mortgagor, or by any person claiming under
them respectively, the judge is not to direct any such
sale without the consent of the mortgagee or the person
claiming under him, unless the party making such re-
quest deposit in court a reasonable sum of money, to
be fixed by the judge, for the purpose of sccuring the
performance of such terms as the judge may think fit
to impose.

Sec. 8.—Instead of foreclosure, the claim in any
And any Inlanco SUCH SUit may pray a sale of the mortgaged premiscs,
ordered (o 1 and that any balance of the mortgage debt which may
rcmain due after such sale may be paid’ by the mort-

gagor, and the same may be decreed accordingly.

Sec. 4.—When any person is surety for the pay-

Surety for mort-
gnﬁdcbt?aybgment of any mortgage debt, such person may be made
orlered to sy, @ party to any suit for the foreclosure of the equity of
redemption of the mortgaged property, and the relief
specified in the last section may be prayed against
both the mortgagor and his surety, and the same may

be decreed accordingly.

Sec. 5—When a suit has been instituted for the
foreclosure of the equity of redemption in any mort-
gaged property for defanlt in the payment of interest,
or of an instalment of the principal, any defendant
may move to dismiss such claim upon paying into
court the amount then due for principal and interest,
with costs.

See. 6.—When a suit has been instituted for the

In foreclosure,s purpose and under the circumstances specified in the

et of  last section, any defendant may move to stay the pro-

gt may ceedings in the suit, after decree, but before sale or
it . .

cesdinge on 3ay. final foreclosure, upon paying into court the amount

ment into court o s o .

of sum due and then due for principal and interest with costs.

€05/

When an application is made to stay the proceed-
ings under this section, the decree may afterwards be
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enforced, by order of the judge, upon any subsequentDecrce may bo

default in the payment of any further instalment of the sequont et
principal or of intercst.

Sec. T.—When a motion is made for a decree after pyeeaings on
entry made to take the claim as confessed, in a suit for Jif ey "o
the foreclosure of the equity of redemption in any “@¥&
mortgage property, the plaintiff is to produce at the

hearing :

(1.) Tho mortgage deed and the assignments thereof,
if any.

(2) An affidavit, which is to state the amount ad-
vanced upon the sccurity; the amount paid—
whether by receipt of rents or otherwise ; and
the amount remaining due for principal and in-
terest, distinguishing how much for principal and
how much for interest: the afidavit is to state
whether the mortgaged premises or any part of
them have been in the occupation of the mort-
gagee, or of any onc under whom he claims; and
when there has been any such occupation, the
affidavit is to state its nature, the time it continued,
and the fair rentable value of the property.

Upon production of such proofs and documents, the
judge may at once determine the amount due, and
when a foreclosure is ordered, the time and place for
the payment of the mortgage money may be fixed by
the decree, without a reference or any further enquiry.

INDORSEMENT OF NAMES OF ATTORNIES OR PARTIES.

XXVIIL—Upon cvery writ sued out, and upon
cvery claim, demurrer, and answer, or other proceed- Nameofattorney
. arly to
ing, there shall be endorsed the name, or firm and enadreed on
. . pleadings &c.
place of business of the attorney or sttornies by whom
such writ has been sued out, or such pleading or otlier
proceeding has been filed; and when such attornics

D



26

arc agents only, then there shall be further endorsed
thereon the name, or firm and place of business of the
principal attorncy or attornies.

See. 2.—Every party suing or defending in person

is to cause to be endorsed or written upon every writ

pen party 25 which he sucs out, and cvery claim, demurrer, answer,
ides moto n or other proceeding, his name and place of residence,
e to ™ and also, (when his place of residence is more than
givet three miles fromn the office where such pleading or
other proceeding is filed) another proper place, to be

called his address for service, not morc than three

miles from the said office, where writs, notices, orers,
appointments and other documents, proceedmgs and

communications, may be left for him.

COPIES OF PLEADINGS &c.

XXIX. Any party requiring a copy of any plead-

TS Tofe ing or affidavit is to make a written application for the
Sellited it same to the attorney of the party by whom it has been”
filed, or on whose behalf it is to be uwsed; and when

such party has no attorney, then to the party himself.

Sec. 2.—When an application is made for a copy of

And tobedeti- My pleading or affidavit, it is to be delivered within

gred within 43 forpy-cight hours from the time of such demand; and

any further time which may clapse before the delivery

thercof is not to be computed against the party
demanding the same.

Sce. 8.—Copies of pleadings and affidavits are to
No costs allowed PG Written on paper of convenient size, in a legible
for, uniess

Jegibly written. T02MNEY, and unless so written, the attornics furnishing
them are not to be paid for the same.

TRANSMISSION OF PAPERS BY MAIL.

XXX. Alldocuments, of whatever nature, required

oo <;,r1 ;’;‘s“f&to be transmitted to the clerk of the court, or the
itling {0
clerk, . deputy master, may be so transmitted through the post
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office, under cover, addressed to the eclerk, or deputy
master, as the case may be, sealed with the seal of the
party required to transmit the same; or they may be
forwarded by a special messenger: in that event the
messenger is to make oath, before the clerk or deputy
master, that he received the document {rom the hands
of the party required to transmit the same, thatit has
not been out of his possession since he so received it,
and that it is in the same state and condition as when
it was placed in his bands for transmission: and the
name, style and place of residence of such messenger,
are forthwith to be endorsed upon the document so
transmitted, by the clerk or deputy master, as the case
may be.

ORDERS OF COURSE.
XXXI. Al orders of coursc ave to be drawn up orders of courso

obtained on pra-

by the clerk upon preecipe. cipe.

APPOINTMENT OF RECEIVERS.

XXXII. Receivers are to be appointed in the Mods of appoint
following mannexr:—The party prosecuting the order ingreceivers.
for a receiver is to obtain an appointment from the
judge, and to serve the same on all necessary partics,
naming in the copy thereof served the proposed receiver
and his suretics. At the time appointed, the party
prosecuting the order is to bring into the judge’s
chambers the recognizance or bond proposed as security.

The bond or recognizance is to be to the judge. Any
other party desirous of proposing another person as
receiver, is to serve notice of his intention so to do
upon the other parties, naming in such notice the
person proposed by him as receiver and his sureties;
and is then in like manner to bring into the judge’s
chambers the recognizance or bond proposed by him
as security. At the time named in the appointment,
the judge is, in the presence of the parties, or of those
who attend, to consider of the appointment of the
receiver, and to determine respecting the same, and to
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scttle and approve the proposed security; and the
judge is to appoint such receiver by signing a written
appointment to the following cffect:—*“In the county
“gourt of the county of Equity Side. (Style of
cause.) I herchy appoint (receiver’s name), receiver
“in this cause.” (Signature of judge). Which
appointment is to be signed without any appointment or
attendance for that purpose; when signed it is to be
filed by the party who has procured the person named
by him as recciver to be appointed, but the same is
not to be filed until after the execution and filing of
the securities settled and approved by the judge.

NOTICES OF MOTION.

) ~ XXXTII. A notice of motion, by any party to the
ormoton e SUit, mayy be served at any time after claim filed, with-
aimfled - out the leave of the judge.

Sec. 2.—Thero must be at least two clear days
between the service of a notice of motion and the day
named in the notice for hearing the motion, unless the
judge give special leave to the contrary; and in the
computation of such two clear days, Sundays or days
on which the offices are closed, are not to be reckoned.

EVIDENCE UPON MOTIONS AND INTERLOCUTORY
PROCEEDINGS. '
Interloentory XXXIV. Admissions of the service of a notice of
procecdings, aff- motion or other paper, upon the opposite attorncy, need

davits and mode

of proceeding.  mot be verified by affidavit.

Sec. 2.—All the affidavits upon which any notice of
motion is founded must be filed at the time of the ser-
vice of such notice of motion; and the affidavits, cither
in support of, or in opposition to, any special motion,
are to be filed with the clerk.

Sec. 8.—Any party who requires a copy of an affi-
davit to be used upon any application is to-demand the
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same from the attorney of the party by whom such
affidavit has been filed, or on whose behalf it is to be
used, and such copy is to be ready for delivery within
forty eight hours from the time of such demand, or
within such other time as the judge may in any case
direct.

TAKING ACCOUNTS AND MAKING INQUIRIES.

XXXV. Whenit shall, in the opinion of the judge, |
dge may order
be necessary or proper that accounts he taken, oryeferencotomas.
inquiries made, and when the judge shall not think fit County Court.
that the same be taken before himself, they may be
referred to the master or to a deputy master of the
Court of Chancery, or to the clerk of the county court,
in the discretion of the judge; andin case of such
reference being ordered, the decree or order referring
the same shall be carried into the office of the master,
deputy master, or clerk, as the case may be, within ten
days after the decrze or order shall have been pro-
nounced, by the party having the carriage of the same;
otherwise any other party to the cause, or any party
having an interest ir the reference, may apply to the
judge as he shall be advised, that the prosecution of
such decree or order may be committed to him, or
otherwise, for the purpose of expediting the prosecution
thereof.

Sec. 2.—Upon the bringing in of every deeree ory . oo o0
order, the attorney bringing in the same is to take outios thescon.
an appointment (unless the officer to whom the refer-
ence is made shall dispense therewith) appointing a
time, which is to be settled by him, for the purpose of
taking into consideration the matters referred by such

- decree or order, and is to serve the same upon the
parties or their attornies, unless such officer shall dis-
pense therewith; and upon the return of such appoint-
ment, or upon the bringing in of the reference when
no such appointment shall have been issued, the officer
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is to proceed to regulate in all respects the manner of
proceeding with such reference, and the manner in
which cach of the accounts and inquiries is to be
prosccuted.

As to the evidence to be adduced in support
thercof, and thercin to give such special directions
(if any) as he may think fit with respect to the mode
in which any accounts referred to him are to be taken
or vouched; and, if he think fit so to do, to direet that
in taking such accounts the books of account, in which
the accounts required to be taken have been kept, or
any of them, be taken as prima facie evidence of the
truth of the matters therein contained, with liberty to
the parties interested to take such objection thereto as
they may be advised.

As to the parties who are to attend on the several
accounts and inguiries;

As to the time at which, or within which, each pro-
ceeding is to be taken.

And he is to fix a time at which to proceed to the
hearing and determining of such reference, appointing
a day in the meantime, if he shall think fit, for the
purposc of entering into the accounts and inquiries,
with a view to ascertaining what is admitted and what
is contested between the parties, and such directions
may be afterwards varied or added to, as may be found
necessary; and in giving such directions, and in regu-
lating the manner of proceeding before him, the officer
is to devise and adopt the simplest, most speedy, and
least expensive method of *prosecuting the reference,
and cvery part thereof. And any party directed by
him to bring in any account, or do any other act, is to
be held bound to do the same in pursuance of the
direction in that behalf, without any written direction
Deing served upon him for that purpose.
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Sce. 8.—When the officer shall appoint a day, as
provided for in scction 2 of this order, for the purpose
of entering into the accounts or inquiries referred to

s o . ‘« 0 . . Party i 3
him, with a view to ascertaining what is admitted and peny refusing

. . «, to admit it
what is contested between the parties; and when it of account,to.

becomes nccessary to adduce cvidence, or to incur o ovast.
expenses otherwise, in establishing or proving items
of account or other matters which, in the judgment of
the officer ought, under all the circumstances, to have
been admitted by the party sought to be charged
therewith, and which such party shall refusc to admit,
the officer, before making his report, is to proceed to
tax such costs, occasioned by such refusal, as shall
appear to him reasonable and just, and shall state the
amount of such costs, and how the same were occa-
sioned; and the party to whom such costs are to be
paid is to be entitled, upon the officer’s report becoming
absoluté, to such process of the court, to compel pay-
ment thercof, as in other cases: provided always, that
‘when the party entitled to reccive the general costs of
the cause is the party ordered to pay such costs, he is
to be at liberty to deduct such costs from such general
costs, provided such general costs and such interlocu-
tory costs arc between the same parties. When the
officer shall omit to appoint a day for the purposcs
aforesaid, it shall be competent to him to grant to any
party bringing in accounts an appointment to proceed
on the same for the purposes aforesaid ; such appoint-
ment to be underwritten as follows:—¢ On leaving the
accounts of &c.; and take notice that you arc required
to admit the same, or such parts thereof as you can
properly admit.”” And when the party so notificd shall
refuse to admit the same, the like consequences shall
follow, under the like circumstances, as are herein-
before provided for.

Sec. 4.—The officers are each to keep in his office Aok
. : N . cers to keep
book, to be called the ¢ Refercnce Book,” in which, Referenco Book

o . . in oflice.
upon the bringing in of any decree or order of refer-



32

ence, is to be entored, the stylo of the cause, the name
of the attorney prosecuting the reference, the dato of
the decree or order being brought in, and an entry of
the proceedings then taken, and the officer shall entor
therein from time to time the proceedings taken before
him, and the directions which he may give in rolation
to tho prosecution of the reference, or otherwise.

Soc. 5.—~No state of facts, charges or discharges
Yostato of fucts, are to be brought into the officer’s officc. But, when
broughtin.  directed, copics, abstracts of, or extracts from accounts,
deeds or other documents, and concise statemerts, are’
to be supplied; and, where so directed, copies are to
be delivered, as the officer shall direct. No ‘copics of
deeds or documents are to be made where the originals
can be brought in, without special direction.

Sec. 6.—~Where any account is to be taken, the

Accounting _gccounting party is, unless the officer shall otherwise
party to bring in __ . . .

account in formt direct, to bring in the same in the form of debtor and

creditor, verified by affidavit. The items on cach side

of the account are to be numbered consecutively, and

the account is to be referred to by the affidavit as an

exhibit, and not to be annexed thereto.

Sce. 7.—Any party seeking to charge any account-

J¥hon sxcount- ing party beyond what he has in his account admitted
fouht to e o, 10 have received, iy to give notice thercof to the ac-
eotobe  counting party, stating, so far as he is able, the amount
so sought to be charged; and the particulars thereof,

in a short and succinct manner.

Sec. 8.—Every reference appointed to be heard, as
References to be . . . .
prossaled with by section 2. of this order provided, is to be called on
€ Qe 12 Quem. . .
and proceeded with at the day and time so fixed, unless
the officer shall in his discretion think fit to postpone
the same; and in granting any application to postpone
the hearing of such reference, he may make such order
as to the costs conscquent upon such postponement, as
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he may think just. And so soon as he shall have
entered upon the hearing of such reference, he is to
proceed therewith to the conclusion without interrup-
tion, where that is practicable; and when any refercnce
cannot be finished in a single day, he is to proceed
de die in diem without any fresh appointment, unless
he shall be of opinion thdt an adjournment other than
de die n diem would be proper, and conducive to the
ends of justice: and when auy Such adjournment shall
be ordered, heis to note in his book the time and rea-
son thereof; and inno case is any matter to be discon-
tinued or adjourned for the mere purpose of proceeding
with any other matter, unless such course shall have
become necessary.

Sec. 9.—Upon any application made by any person
to the judge, the officer is, at the instance of the person Jogas® ©H%
meking the application, to certify to the judge, as® ™™
shortly ds he conveniently can, the several proceedings
had in his office in the samic cauge or matter, and the

dates thereof.

Sec. 10.—Where o party actually prosecuting a
decrec or order, does not proceed before the officer In case of un-

reasonabledelay,

with due diligence, the officer is at liberty, upon the carriagerdceres

. . .. . T may be com-
application of any other party interes 2d, either as a mitted toother

personinterested
party to the suif, or as one who has come in and
cstablished his claim before him under the decree or
order, to commit to him the prosecution of such decree
or order, and from thenceforth neither the party
making default nor his attorney is to be at liberty to

attend him as the prosecutor of such decree or order.

Sec. 11.—Advertisements for creditors are t0 appoint ,gyeriisements

o day and hour at which creditors are to come in and yivdiins i,

present and prove their claims; for this purpose no paliit ™
state of facts shall be necessary, but the claims are to
be duly verified by ai.ﬁda.vit. At the tir.ne and place oo
naniéd in such advertiseinent, the officer is to proceed theresd-

E
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on the claims brought in before him without further

ot iy F notice, and may examine any partics as witnesses in

toowed toeredl J.olation thereto at such time or thereafter, as he may
sce fit ; and he is to allow or disallow or adjourn the
same, as to him may scem just. The costs of proving
such claims ave, in tho discretion of the officer, to be
allowed to the creditors proving the same, and added
to their debts respectively, or to be disallowed. And
in case of their being allowed, they may be allowed in
gross, in place of taxed costs.

Sece. 12.—In reports no part of any account, charge,
ofieers’ reports, dMdavit, deposition, examination or answer, brought in
how tobomade. . ysed in the officer’s office, is to be stated or recited ;

but instead thereof the same may be referréd to by
date or otherwise, so as to inform the judge as to the
paper or document so brought in or used.

Sec. 18.—In the taking of accounts in the officer’s
Intokingae  Office, it shall be within his cognizance to take the

Sountsinomeers same with rests or otherwise ; to take account of rents

Surne ™ and profits received, or which, but for wilful ncglect
or default, might have been received; to set occupa-
tion rent; to take into account necessary repairs and
lasting improvements, and costs and other cxpenses
properly incurred otherwise, or claimed so to be; and
generally, in the taking of accounts, to inquire and

Whorenot. fx;ljudge as to all matters relfzting thereto, as. full;z'r as

Mgac if the same had been specifically referred; subject,
nevertheless, to the revision of the judge upon appeal
from the report. And it shall not be necessary to the
taking of such accounts, that any of the matters afore-
said should have been stated ir the pleadings, or that
evidence thercof should have been given before the
decree or order of reference, or that such decree or
order should contain any specific direction in respect
thereof.

o Sec. 14.—Under any order of reference witnesses

Someission 137 may be examined before any examiner of the Court of
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Chancery; and upon the certificate of the officer to

whom the reference is made foreign commissions may

issue for the examination of witnesses without the
jurisdiction of the court, the officer is to be at liberty

to cause parties to be examined, and to produce books,

papers and writings as he shall think fit, and to deter-

mine what books, papers and writings are to be

produced, and when and how long they are to be left

in his office; or, in case he shall not deem it necessary

that such books, papers or writings should be left or

deposited in his office, then he may give directions for

the inspection thereof by the parties requiring the

same, at such time and in such manner as he shall deem

cxpedient. He is also to be at liberty to cause adver-

tisements for creditors, and if he shall think it necessary, Greditors ader.
but not otherwise, for heirs or next of kin, or othe1
unascertained persons, and the representatives of such

as may be dead to be published, as the circumstances

of the case may require; and in such advertisements

to appoint a time within which such persons are to

come in and prove their claims, and within which time,

unless they so come in, they are to be excluded from

the benefit of the deerce. And in taking any account

of a deceased’s personal estate, under any order of
reference, he is to inquire and state to the judge, what,

if any, of the deccased’s personal estate is outstanding

or undisposed of ; and is also to computc intcrest on

the deccased’s debts from the date of the deerce, and

on legacies from the end of one year after the deceased’s In taking 2c-
death, unless any other time of payment is dirceted by countof personal
the will; and under any order whereby any property decessed person,
is ordered to be sold, the same is to be sold to the best oficer mey make
purchaser that can be got for the same, and either in

one lot or in parcels, as the officer shall direct; and

all proper parties arc to join therein as the officer

shall direct. And under every order whereby the

delivery of deeds is ordered, or the exccution of con-

veyances is directed, the officer is to give directions as Without speciat
to the delivery of such deeds, and to settle conveyances Arections



May direct copy
of deeree to be
served on per-
sons interested,
no: parties-.
effect of.

When hearing
before officer

completed, how
he is to proceed.

36

where the parties differ, and to give directions as to
the parties thereto, and the exccution thercof; and
for the special purposes herein enumerated no special
order shall be necessary. ‘

Sce. 16.—Where in proceedings before the officer to
whom any reference is made, it appears to him that
some persons not already parties ought to be made
parties, and ought to attend or be enabled to attend
the proceedings before him, he may’ direct a copy of
the decree to be served upon such parties; and upon
due service thereof, such parties are to be treated and
named as parties to the suit, and to be bound by the
decree, in the same manner as if they had been origi-
nally made paxties to the suit.

Lvery copy of a decree directed to be served under
this section is to be endorsed with a notice to the effect
set forth in schedule F. to these orders, with such
variations as circumstances may require.

See. 16.—So soon as the hearing of any matter
pending before the officer shall have “heen complcted
he shall so inform tho parties to the reference then in
attendance, and shall make a note to that effect in his
bhook, and after such entry no further evidence shall be
reccived or praceedings had, without his special per-
mission ; but he shall proceed to prepare hisreport or
certificate without further appoinﬁment, unless he shall
see fit to make an appointment to settle the same,
which shall in such case be served on the parties as he
shall direct, So soon as the report or certificate shall
have been prepared, it shall be delivered out to the
party prosecuting the reference, or in casc he shall
decline to take the same, then, in the dlscretmn of the
officer, to any other party applying therefor, and a
common attendance shal! be allowed to the party
taking the same.
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See. 17.—Reports become absolute, without order

confirming the same, in ten days after the signing e indo

thereof, unless previously appcaled from. An appeal oo
shall lie to the judge upon motion within ton days

from the signing of the report, in respect of the finding

of the officer upon any matter presented in his office

for his decision, without objcctions or exceptions being
previously taken. The appeal motion may be made

by any party affected by the report ; and upon notice 4, i maste
thercof being served, all the proceedings hefore the jiue within10
officer, and all papers and evidence relating thereto,

are, at the instance of any party interested therein, to

be transmitted, in ordei to the same being produced in

court, upon the hearing of such motion.

Sec. 18.—Where accounts are directed to be taken, . .
or inquires to be made, by any decree or order, each deree tobo
direction is to be numbered, so that, as far as may be,
each distinet account and inquiry may be designated
by a number ; and such order may be in the form set
forth in schedule G., with such variation as the cir-
cumstances of the case may require. "

Sec. 19.—When the judge shall in his discretion
. . . Inquiries made,
think fit that such inquiries be made or accounts taken or accounts
taken, before
before himself, he may give such special dircctions, ifiudge.
any, as he may think fit, as to the mode in which the
account is to be taken or vouched ; and in cases where
he shall think fit so to do, he may direet that in taking
the accounts the books of account, in which ths accounts
required to be taken have been kept, or » :y of them,
shall be taken as pnma'? JSacie evidence of the truth of
the matters therein contained, with liberty to the
parties interested to take such objections thereto as
they may be advised.

Sec. 20.—An accounting party is to bnno' in his o be
account in the form of debtor and creditor, and verify bﬁﬂgﬂése&om
Te
the same by affidavit, unless the judge shal] otherwise
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direet. The items on cach side of the account are to
be numbered consecutively, and the account is to be
referred to by the affidavit as an exhibit, and not to be
annexed thereto, and is to be left at the judges’
chambers.

Sec. 21.—Any party seeking to charge any account-

e or e ing party beyond. what he has by his account admitted
to have received, is to give notice thereof to the
accounting party, stating, as far as he is able, the

amount sought to be charged, and the particulars

thereof, in a short and succinct manner.,

Sec. 22.—In the taking of accounts before the judge
he is to be at liberty to give such direction, as to the
mode of proceeding, as to parties, as to costs and other-
wise, as he may see fit, and as to him may appear to
be just; and in points as to which he may give no
direction the mode of procecding is to be the same,
mutatis mutandss, as upon a reference.

SALES OF PROPERTY UNDER THE DIRECTION OF THE
JUDGE.
Salesunder — XXXVI. Sales under any decree or order are to be

conducted in the following manner :—

(1.) No copy of the decree or order, or any part
thereof, is to be brought before the judge, or into
the master’s, deputy-master’s or clerk’s office, but
the original decree or order is to be used, unless
the judge or officer require such copy.

2.) An appointment is to be obtained from the
PP
judge or officer, and served upon all necessary
parties.

(3.) At the time appointed thereby, the party
having the conduct of the sale is to bring before
the judge or officer a draft advertisement, but no
particulars or conditions of sale, or any draft or
copy thereof.
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(4.) Such draft advertisement is to contain the
following particulars, viz. :—1st. The style of the grsae
cause : 2nd. That the sale is in pursuance of the
order or deeree of the judge; 3rd. The time and
place of sale ; 4th. A short and true description
of the property to be sold ; 5th. The manner in
which the property is to be sold, whether in one
lot or several, and if in several, in how many, and
what lots ; 6th. What proportion of the purchase
money is to be paid down by way of deposit, and
at what time or times, and whether with or with-
out interest the residue of such purchase moncy
is to be paid ; Tth. Any particular or particulars
in which the proposed conditions of sale differ
from the standing conditions.

(5.) At the time named in such appointment, the
Jjudge or officer is, in the presence of all parties
served, or of such of them as attend to scttle such
advertisement, to fix the time and place of sale,
to name an auctioneer, where ope is to be em-
ployed, and to make every other necessary
arrangement preparatory to the sale, so that
nothing may remain to be done but to insert the
advertisement; and all the before-mentioned
matters must be done at one meeting—namely,
upon the return of the appointment, where it is
practicable ; and no adjournment of such meeting
is to take place, and no new meeting is to be
appointed for the aforesaid purposes, unless it is
unavoidable.

(6.) The advertisement is to be inserted by the party
conducting the sale, at such times and in such
manner as the judge or officer shall have appointed
at the meeting before mentioned.

(7.) The judge or officer may fix an upset price or .
<5 e S R Upset price may
reserved bidding, where it is thought expedient, bofixed.
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without further order; but this must be done at
the meceting before mentioned, and it must be
notified in the conditions of sale ; the officer is to
conduct the sale, where no auctioneer is employed ;
the deposit is to be paid to the vendor, if present,
or if not, to his solicitor, at the time of sale, and
is to be forthwith paid by him into court; bid-
dings need not be in writing, and all parties,
except the one having the conduet of the sale, may
bid thereat, provided it be notified in the condi-
tions of sale; a written agreement is to be signed
by the purchaser at the time of sale; after the
sale is concluded, the auctioneer, where onc is
cmployed, is to make the usual affidavit according
to the practice of the Court of Chancery; and
where no auctioneer is employed, the officer is to
certify to the judge to the same cffect, but is to
make no report allowing the purchaser in any
case.

(8.) Under® the printed conditions of sale is to

be printed a blank form of contract in these
words, or to this effect: I agree to purchase the
property (or lot No.—) mentioned in the annexed
particulars, for the sum of £——, and upon the
terms mentioned in the above conditions of sale.

(Purchaser’s signature)
“ Witness.” '

the purchaser is to sign one of these contracts
and the affidavit of the auctioneer, or the cer-
tificatc of the deputy-master or clerk; and a
printed copy of the particulars of sale are to be
annexed to the contract so signed:

(9.) The signed contract, with the printed copy of

particulars, and affidavit or certificate annexed as
aforesaid, is to bé filed by the vendor’s attorney ;
and if such sale i3 not objected to within ten days
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from the time of such filing, it is thenceforth to
stand absolutely confirmed.

(10.) Such sale must be objected to by motion to
the judge to set aside the same; and notice of
such motion must be scrved upon the purchaser
and the other parties to the cause.

(11.) At any time after the confirmation of the sale, ur
. chaser may
the purchaser may pay his purchase money and then pay woncy
interest, or the balance thereof, into court, without '
further order, but with the privity of the clerk,
and upon notice to the party having the conduct
of the sale ; and shall thereupon be entitled to be
let into possession of the estate, and may then
proceed, in the usual way, to obtain possession
thereof; or, if such possession be wrongfully with-
held from him, may, at his own expense, obtain
an order against the party in possession for the
delivery thereof to him.

(12.) Wheén an inquiry into title has been directed v of proceca.
by the judge, the vendor is to deliver an abstract g vhen
of the title to the purchaser; and if the purchaser title directed.
does not object to the title, and obtain and serve
an appointment to consider the same, within ten
days after the delivery of such abstract, he is to
be deemed to have accepted such title. At the
time of serving the appointment the purchaser
must deliver to the vendor a written notice of the
objections to the title; at the time appointed a
duplicate of such notice is to be brought into the
judges’ chambers by the objecting party, and such
objections are to be argued before the judge, who
is to allow or disallow such ohjections.

(13.) The standing conditions of sale are to be those
set forth in schedule H. attached to these orders.

XXXVIL.—The judge, in any stage of the cause,
and the master, deputy-master or clerk, upon any
r
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Judge, moster, . .
pn cfu;k’ paters inquiry or taking of account before him, may obtain

obtain qlﬁL e
ot nertine the assistance of accountants, merchants, engineers,
de. actuaries or other scientific persons, in such way as he
may think fit, the better to enable him to determine
any matter in issue in any cause or proceeding, and

may act on the certificate of such persons.

EVIDENCE ON CLAIM PRO INTERESSE SUO.

Drointerese swo. XXX VIIL—Any person who, according to the
practice of the Court of Chancery previous to the
6th day of June 1853, might have moved to be
examined pro interesse swo, may apply to the
judge, upon motion, for such relief as he may
think himself entitled to.

Sec. 2—Motions under this order are to be governed
by the practice preseribed by the XIII order, in rela-
tion to miotions for a decree.

Sec. 3.—On hearing the motion, the judge, in his
Tow proceedcd discretion, may cither grant or refusc the motion, or
may give such directions for the examination of parties
or witnesses, or for the making further inquires, or for
the institution of any suit or action, as the circum-
stances of the case may require.

Sec. 4—When it can be made to appear to the judge
that it would be conducive to the ends of justice to
permit a notice for such purpose to be served for some
day earlier than that preseribed by the XIIL order,
leave may be obtained for that purpose, upon an ez
parte application to the judge in the manmuer pre-
scribed by the XTV. order. .

MOTION FOR A DECREE TO ADMINISTER THE ESTATE
OF A DECEASED PERSON, WITHOUT CLAIM FILED.
Decree to admi-

Duerco tosdmt . XXXIX.—Any person claiming to be a creditor,

e melramout or o specific, pecuniary or residuary legatee, or the
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next of kin, or the heir, or a devisee, interested under
the will of any deceased person, may apply to the
judge upon motion, without claim filed, or any other
preliminary procceding, for an order for the admin-
istration of the estate, real and personal, of such
deceased person.

The notice of motion in such case is to be in the
form or to the effect set forth in schedule L., and must
be served upon the executor or administrator, as the
case may be, at least ten days before the day fixed for
hearing the application. )

ITow obtained,

and proccedings

Upon proof by affidavit of the due service of such ™

notice of motion, or on the appearance in person, or
by his attorney or counsel, of such executor or admin-
istrator, and upon proof by affidavit of such other
matter, if any, as the judge may require, the judge, if
he think fit so to do, may make the usual order for the
administration of the estate of the deccased, with such
variations, if any, as the circumstances of the case
may require, and the order so made shall have the
foree and effect of a decree to the like effeet made in
a cause between the same parties.

The judge is to give any special directions touching
the carriage or exccution of any such order as, in his
discretion, he may deem expedient; and in case of
applications for any such order by two or more persons,
the judge may grant the same to such onc or more of
the claimants as he may think fit; and the carriage of
the order may be subsequently given to such party
interested, and upon such terms as the judge may
direct.

See. 2—An order for the administration of the
cstate of a deccased person may be obtained by his
executor or administrator, as the case may be, and all
the provisions of the first section of this order are to
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extend to applications by an executor or administrator
under the present section.

Sec. 8.—Thoe costs attending the administration of
the estate of a deccased person under the preceding
sections of this order, are to be borne by such estate,
uniess the judge shall direct otherwise.

INJUNCTIONS TO STAY WASTE, &c.

XL.—The judge may, in his discretion, grant such

Injunctions may =« : . . 2AA :
bo granted. Injunction ez parie, or upon noticé, and may, in a
proper case, direct notice to be served for such day as
he may think proper, and order in the meantime an

interim Injunction.

Sec. 2.—The injunction may be in the form set
forth in schedule XK., and there is to be a notice or
memorandum in the margin thereof to the effect set
forth in the same schedule.

PROCESS FOR ENFORCING DECREE OR ORDER.

XLI.—If any party, who is by any order or decree

Howorderor  Ordered to do any act, other than the payment of
ontores, © oMY, in a limited time, shall, after due service of such
order or decree, refuse or neglect to obey the same

according to the exigeney thereof, the party prosccuting

such order or decree shall, at the expiration of the

time limited for the performance thereof, upon filing

with the clerk an affidavit of the service of such order

and of the non-performance thereof, be entitled, with-

out further order, to a writ or writs of attachment

against the disobedient party ; and in case Such party

shall be taken or detained in custody, under any such

writ of attachment, without obeying the same order

or deerce, then, upon the sheriff’s return that the

party has been so taken or detained, the party pro- -

secuting such order or decree shall be entitled, without
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further order, to a commission of sequestration against
the estate and effects of the disobedient party.

Sec. 2—Commissions of sequestration are to be
directed to the sheriff, unless some good reason exists
to the contrary.

Sec. 8.—Every order or decree, requiring any party
to do any act thereby ordered, shall state the time
after service of the decree or order within which the
act i3 to be done, and upon the copy of the order or
decree which shall be served upon the party required
to obey the same there shall be endorsed a memoran-
dum, in the words, or to the effect following—namely,
“If you, the within named (here insert the name of the
party) neglect to obey this order or decrce by the time
therein limited, you will be liable to be arrested by the
sheriff, and you will also be liable to have your cstate
sequestered, for the purpose of compelling you to obey
the same order or decree, without further notice.”

Sec. 4.—The party prosecuting any decree or order
for the delivery of possession, upon filing with the
clerk an affidavit of the service of the same, and of
non-compliance therewith, shall be entitled, without
further order, to a writ of assistance.

Sec. 5.—Rvery person not being a party in any
cause, who has obtained any order, or in whose favor
an order has been made, shall be entitled to enforce
obedience to such order by the same process as if he
were a party to the causc ; and every person not being
a party in any cause, against whom obedience to any
order of the court may be enforced, shall be liable to
the same process for enforcing obedience to such order
as if he were a party to the causc.

Sec. 6.—QOrders and decrees for the payment of
money may be enforced in the same manner as any
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judgment of & County Court, on the common law side of
such court.

COMPUTATION OF TIME.

XLIL.—When any time limited from or after any
date or event is appointed or allowed for doing any act
or taking any procecding, the computation of such
limited time is not to include the day of such date, or of
the happening of such event, butis to commence at the
beginning of the next following day, and the act or
proceeding is to be done or taken at the latest on the
last day of such limiled time, according to such com-
putation,

See. 2.—When the time of doing any act or taking
any proceeding is limited by months, not expressed by
calendar months, such time is to be computed by lunar

" months of twenty-eight days cach.

Sec. 3.—When the time for doing any act or taking
any procceding expires on a Sunday or other day on
which the offices are closed, and by reason thereof such
act or proceeding cannot be done or taken on that day ;
such act or proceeding is, so far asregards the time of
doing or taking the same, to be held to be duly done
or taken, if done or taken on the day on which the
offices shall next open.

Sec. 4—Where, by these orders, a time is limited
for making an application to the judge, any time
during which a party is prevented by the absence, on
circuit, of the judge, from making such.application, is
not to bereckoned against him in computing such time.

REMOVAL OF SUIT INTO COURT OF CHANCERY.

XLII.—The application for the removal of a causc
into the Court of Chancery is to be made by motion in
chambers to one of the judges of the said court; and
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in case such judge shall be of opinion that any [owsulls
pleadings, documents, or evidence should be transmitted foy ey Sourt
from the County Court to the Court of Chancery for Chnee:
the purpose of hearing and determining such applica-

tion, he is to direct the same; and such pleadings,

documents or evidence are to be transmitted accord-
ingly.

Sec. 2—Upon making such application, the party
making the same shall file in the Court of Chancery
an affidavit in the form or to the effect set forth in
schedule L.

See. 3.—The affidavits and other papers in relation
to such application shall be intituled as follows: “In
Chancery, in the matter of the suit of A.B. against C.
D., in the County Court of the county of——."

Sce. 4.—It shall not be competent for any plaintiff
aintifl cannot
by whom such suit has been instituted to apply for the remove.
removal of the same into the Court of Chancery.

APPEAL.

XLIV.—Any party desiring to appeal from any
decree or order shall, within four weeks from the day mhie "
on which such decree or order shall be pronounced, file
in the clerk’s office a bond, with an aflidavit of the due
execution thereof, together with an affidavit of justifi-
cation by the sureties in such bond, and shall serve
upon the opposite party, his attorney or agent, a notice
to. the following effect: “The plaintiff (or defendant,
as the case may be) intends to appeal from the deerce
(or order) pronounced in this cause on or about the

day of last, and has filed with
the clerk of the County Cowt a bond for the due
prosecution of such appeal, with an affidavit of Justifi-
cation by the sureties thereto.”
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Sce. 2.—The sccurity to be given on appeals shall,
Spewitytob ynless otherwise specially ordered by the judge of the
County Court, be by bond to the respondent in the sum
of £20, which bond shall be exccuted by the appellant
or appellants, or one of them, and by two sufficient
suretics (or if the appellants or appellant be absent
from Upper Canada, then by three sufficient sureties),
and the condition thereof shall be to the effect that
the appellant shall and will effectually prosecute his
appeal, and pay such costs and damages as shall be
awarded in case the decree or order appealed from
shall be affirmed or in part affirmed. The bond may
be in the form set forth in schedule M.

Sec. 8.—The parties to such bond as suretics shall
by affidavitcach make oath that he is a resident house-
Surctivs tojustify holder or frecholder in Upper Canada, and worth the
sum mentioned in such bond over and above what will
pay and satisfy all his debts.

Sec. 4.—Such bond shall stand allowed, unless the
Tendays allowed respondent shall, within ten days after service of the
for ohicction to . . . .
bond. notice required by the first section of this order, move

the judge to disallow the same.

Sec. 5.—The petition of appeal shall be filed in the

When appeat to Office of the registrar of the Court of Chancery within
tearsiel five weeks from the day on which the decree or order
appealed from shall have been pronounced, and a copy

thercof, together with an appointment for the hearing

of the appeal, to be obtained from the Court of

Chancery or a judge thereof, is to be served upon the
respondent, his attorney or agent, at least three weeks

before the time appointed for the hearing of the appeal ;

the time to be appointed for the hearing of the appeal

is to be not more than five weeks from the day of filing

the petition of appeal, unless the court or judge making

such appointment shall think proper to appoint a more
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distant time, under the circumstances. The petition
of appeal shall be in the form or to the effect set forth
in schedule N.
In what cases

Sec 6.—The appeal and t.he p(}l’fectmg the sccurity appeal and per-
thereupon shall stay proceedings in the court appealed gg;';g;gg}}.
from in the following cases, upon the terms provided ingsin eoust

in respect thereof, that is to say:

(1.) When the appeal is from an order or decrce
directing the payment of money, unless the party
appellant shall have further given security to the
satisfaction of the judge that if the deerce or
order or any part thereof be affirmed the appel-
lant will pay the amount directed to be paid by
the decrec or order, or the part of such amount as
to which the same shall be afivmed, if it be affirmed
only in part, and all damages which shall be
awarded against the appellant on the appeal.

(2.) Where the decree or order appealed from
directs the assignment or delivery of documents
or personal property, the execution of the judg-
ment or decree shall not be stayed by the per-
fecting of the security hereinbefore firstly required,
unless the things directed to be assigned or deliv-
ered be brought before the judge or placed in the
custody of such efficer or recciver as the judge
shall appoint ; or, unless security be given to the
satisfaction of the judge, and in such sum as the
Jjudge shall direct, that the appellant will obey the
order of the Court of Chancery on the appeal.

(3.) Where the decree or order appealed from directs
the execution of a conveyance or other instrument,
the execution of the order or decree shall not be
stayed by the appeal until the instrument shall be
cxecuted and deposited with the proper officer of
the County Court, to abide the judgment of the
Court of Chancery.

G
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(4.) Where the decree or order appealed from directs
the sale or delivery of possession of real property
or chattels rcal, the execution of the same shall
not be stayed, unless proper security be entered
into to the satisfaction of the judge, that during
the possession of such property by the appellant
he will not commit or suffer to be committed any
waste thereon; and that if the decree or order be
affirmed, he will pay the value of the use and
occupation of the property from the time of the
appeal untilthe delivery of possession thercof, the
amount of which said security shall be fixed by
the said judge.

(5.) When the decree or order is for the sale of
property, and the payment of any deficiency arising
upon the sale, the security shall also provide for
the payment of such deficiency.

In the cases above provided for, proceedings in the
County Court shall not be stayed except upon the
order of the judge, which he may grant cz parte or
upon notice, as he may see fit.

In other cases proceedings are not to be stayed
except by order of the Court of Chancery or a judge
thereof, to be applied for by motion, and to be granted
by such court or judge ez parte or upon notice, and
upon such terms as such court or judge may think
proper.

Sec. 6.—Upon the perfecting of the security for the -
appeal, it shall be the duty of the County Court judge,
at the instance and at the expense of the appellant, to
cause the pleadings, evidence and documents filed or
deposited in his court, to be transmitted to the
registrar of the Court of Chancery by mail or other-
wise, as he may think expedient, provided that if the
partics consent that any documents be not sent to the
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Court of f)h:mcery as being not material to the matter
appealed, it shall not be his duty to transmit the
" samo; and in case he shall be ciearly of opinion that
certain documents are not material to the matter
appealed, and that for any reason it is inexpedient to
transmit the same, he may, instead thercof, certify his
reasons for not transmitting the same: unless docu-
ments are retained for either of the reasons above set
forth, the judge is to certify to his sending all the
pleadings, papers, evidence and documents filed and
deposited in his court.

XLV.—The foregoing orders are not to affect the
. . . These orders not
course of proceeding pointed out in the County Court toaffect the
. . . . course of pro-

Equity Extension Act for the conduct of suits in celing Sy
County Courts, or in relation to the removal of causcs statute, unless
therefrom to the Court of Chancery, orin relation to
the appeals from such County Courts or otherwise,
except in so far as the provisions of the said act may

be inconsistent with the said orders.

Sec. 2.—In any matters not provided for by the pegrence to

said act or the foregoing orders the course of proceeding IFhcaot Ut

when not pro-

shall be the same as in the Court of Chancery for vige for.
Upper Canada.

XLVI—It shall be competent to the judge in any
. - . . e udge may ex~
case in which he shall deem it right so to do to extend tond timo lmited
the time by these orders limited for the doing of any doing avy act.
act or taking any proceeding in any suit in the said
court, and also upon a proper casc made to allow any
act to be done or any proceeding to be taken, notwith-
standing the lapse of the time by these orders limited
in respect thereof, upon such terms as he may deem
Just.

XLVIIL. The clerk shall keep, in his office, a book graer vook to be
to be called “The Order Book”—in which shall e XePtPy clerk
cntered at length all orders, decrees, or decrctal
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orders, made in the progress of any cause or matter
pending in such court, on the equity side thereof.

INTERPRETATION.

XLVIIL.—In the foregoing orders the following
words have the several meanings hereby assigned to
them, over and above their several ordinary meanings,
unless there is something in the subject or context
repugnant to such construction, viz:

(1.) Words importing the singular number include
the plural number, and words importing the plural
number include the singular.

(2.) Words importing the masculine gender include
females.

(3.) The word “person” or ““party” includes a body
politic or corporate.

(4.) The word ““affidavit” includes affirmation.

(5.) The word “legacy” includes an annuity, and a
specific as well as a pecuniary legacy.

(6.) The word “legatee” includesa person interested
in a legacy.

(7.) The expression “residuary legatee” includes a
person interested in the residue.

(8.) The word ¢ order” includes decree and decretal
order.

(9-) The word county” imports the county or
. united counties in the County Court of which the
cause may be pending.

(10.) The words “ County Court” import the County
Court of the county or united counties in which
the cause may be pending.
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(11.) The word * judge” imports the judge of such
County Court.

(12.) The word “clerk” imports the clerk of such
County Court.

(18.) The word ¢ schedule,” with a letter following
such word, refers to the schedule designated by
such letter following these orders.

WHEN ‘THESE ORDERS TO COME INTO OPERATION.

XLIX.—Thesc orders arc to come into operation when theso
and take effect on the first day of February 1854.  fato oporati

into operation.

WM. HUME BLAKE, Chancellor.
J. C. P. ESTEN, 7. C.
J. G. SPRAGGE, V. C.



SCHEDULE A,
FORM OF CLAIMS.

1. By a legal or equitable mortgagee, or person entitled to a
lien as a security for a debt, secking foreclosure or sale,
or otherwise to enforce his security.

In the County Court of the County of

Equity side.
A. B. (enumerate all the parties
and PLAENEES) «eerrniannanne Plaintiffs.
'md
(all _pm ties defendants)
zmd ........... cerraeaenens Defendants.
G. H.
A. B, of the township of ————in the said county,

states that under and by virtue of an indenture (or other
document) dated, &c., and made, &c., (and a transfer thereof,
made by indenture, dated, e., and made, gec.,) the said A.B.
is a mortgagee (or an equitable mortgagee) of (or is entitled to
a lien uwpon) certain freehold property (or leasehold or other
property) therein comprised, being (énsert @ general descrip-
tion of the property), for securing the sum of £ —————and
interest; that the time for payment thereof has elapsed;
that £ ———— has been paid on account of principal, and
£ ———— on account of interest (or that no sum has been
patd on account of either principal or interest, or otherwise,
as the case may be) ; that the said A. B. has not been in the
" occupation of the premises, or any part thereof, (or that the
said A. B. has been in the occupation of the premises,
or some part thereof, from the ———day of

in the year to the day of ———— in
the year —————) ; that there is now justly due upon the
said security for principal &£-—————, and -for interest
&£ —————. That E. F. and G. H., the defendants hereto,

are entitled to the cquity of redemption of the said mort-
gaged premises (or the premises subject to such lien). The said
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A. B. therefore claims to ‘be paid the said sum of £
and interest, and the costs of thig suit; and in default thereof
that the equity of redemption of the said mortgaged premises
may be foreclosed, (or that the said mortgaged premises may
be sold, or that the premises subject to such lien may be sold,
as the case may be, and the produce thereof applied in or
towards the payment of the said debt and costs ; and that
the said H. F. and G H. may be ordered to pay the balance
of the said mortgage debt and costs, after deducting the
amount realized by such sale), and for that purpose that all -
proper directions may be given and accounts taken, (and for
Jurther relief), and the said A. B. avers that the said defen-
dants reside in the said county of ————.

2. By 4 judgment creditor, who has registered his judgment,
seeking a sale or otherwise to enforce his charge or lien.

In the County Court of the County of

Equity side.
A.B. ...... ceererisiesasasersnsrnanseness Plaintiff.
and
L6 30 5 U Defendant.
A. B, of the township of —————in the said county,
states that in ————— term, in the year ————, the
said A. B. (or G- H., late of ————— deceased, of whom the

said A. B. s the exccutor, or administrator or assignee,
under an assignment, dated, §e., and made, gc., or of whose
executor or administrator, or administrator de bonis non, the
said A. B. is the assignee under, de.,* ) recovered a judg-
ment in the court of ————— against C. D., the defendant
herein named, for the sum of ————— in an action heretofore
brought against the said C. D., which judgment was duly
registered in the registry office of the county of —————on
the ~————— day of —————, at which time the said C.D.
had divers lands, tenements and hereditaments in the said
county; and that the said C.D. is now the owner of the
same lands, tenements and hereditaments, subject to the said

# The character of the plaintiff must be deseribed without detailing the
transactions whereby he acquired such choracter.
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judgment. The said A. B., therefore, claims to be paid the
amount of the'said judgment, together with interest thercon,
and his costs of this suit ; or in default thereof that the said
lands, tenements and hereditaments, or a competent part
thereof, may be sold for the satisfaction thereof, and the
proceeds of such sale applied accordingly; and for that
purpose that all proper directions be giver and accounts
taken. And the said A. B. avers that the said defendant
resides in the county of ——————.

8. By a person entitled to redeem any property subject to
any legal or equitable mortgage, or any lien, seeking to
redeem the same.

In the County Court of the County of

Equity side.
Between A. B. ... vessess ceveeseesnrenneaiennss. Plaintiff.
~ and

C. D. cvvivviiviiiiiiniieeninnnnee. Defendant.
A.B., of the township of ————in the said county,
states that under and by virtue of an indenture (o other
document), dated the ————— day of —————, and made
between (parties), (and the assurance hereinafter mentioned,

that is to say, an indenture dated the day of —
the will of ————— dated the ——— day of —————)
the said A. B. is entitled to the equity of redemption of
certain property therein comprised, being (here describe
the property shortly) which was originally mortgaged (or

pledged) for securing the sum of £ and
interest, and that C.D., the defendant hereto, is now, hy
virtue of the said indenture, dated the day of

(and of subsequent assuramces), the mortgagee of the said
property (or holder of the said lien), and entitled to the
principal money and interest remaining due upon the mort-
gage (or lien); and the said A. B. believes that the amount
of the principal money and interest now due upon the said
mortgage (o7 ler) is the suim of £ ————— oi thereabouts;
and he has made an application to the said C. D. to receive
the said sum. of £ ————— and any costs justly payable to
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hitn, and to reconvey to the said A. B. the mortgaged
property (o property subject to the said lien) upon payment
thereof, and of any costs due to him in respect of this
security; but that the said C. D. has not so done. The said
A. B. therefore prays that he may be let in to redeem the
said mortgaged property (or property subject to the said licn),
and that the same may be reconveyed (or delivered up) to
him upon payment of the principal money and interest, and
costs due and, owing upon the said mortgage (or lien), and
for that purpose that all proper directions may be given and
accounts taken; and the said A. B. avers that the said
defendant resides in the county of A.

4. By a person entitled to an account of the dealings and
transactions of @ partnership dissolved or expired, seeking
such account.

In the County Conrt of the County of

Equity side.
Between A. Booovvvviiiniinininnnnn, eveens verereeses Plaintiff.
and
oD it Defendant.
A. B., of the township of ————in the said county,
states, that from the ————— day of ————— down to the

—————day of ————he and C. D., the defendant
hereinafter named, carried on the business of ————in
co-partnership, under certain articles of co-partnership,
dated the ——————— day of ————————, and made
between (parties), or under a verbal agreemént, made
betiveen the said A. B. and the said C..D., or through their
respective agents (B. F. and @. H.) on the day of

, and he says that the said co-partnership was
dissolved (or expired, as the case may be,) on the day
of The said A. B. therefore prays that an account
of the partnership dealings and transactions between the
said A. B. and the said C. D. may be taken, and the affairs
and business of the said partnership wound up and settled

i
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under the direction of this court, and for that purpose that
all proper dircctions may be given and acconuts taken. And
the said A. B. avers that the joint stock or capital of .the
said co-partnerscip hath not at any time exceeded the sum of
£200. And the said' A. B. avers that the said defendant
resides in the said county of A.

5. By a person entitled to the specific performance of an
agreement, for the sale or purchase of dny property,
sceking such specific performance.

In the County Court of the County of-

Equity side.
Between A, Buuiivvriiiiiiiiiiicininiinieciieennne.. Plaintiff.
and
CoDuverrrviinenanes Creeerresentenenns Defendant.

A. B., of the township of ————in the said county,
states, that by agrcement dated the ————— day of -
and signed by C. D., the” defendant hereinafter named, the
said C. D., contracted to buy of the said A. B. (or to sell to
him) certain freehold property (or leasehold or other property,
as the case may be,) therein described or referred to, for
the sum of £ ———— and that he has made or.caused to
be made to the said C. D, an application specifically to
perform the said agreement on his part, but that he has not
done so; the said A. B. therefore prays that the said agree-
ment may be specifically performed, and for that parpose
that all proper directions may be given; he, the said A. B,,
hereby offering to perform the said agreement specifically on
his part. And the said A. B. avers that the present value of
the said property does not, in his Jjudgment and belief, exceed
the sum of £50 ; and further, that the said defendant resides
in the said county of A. :
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6. Claim for the specific performance of a parol agrecment
partly performed.

In the County Court of the County of

Equity side.

A. B.......... Cereeereeriena, e Plaintiff.

and

LT 5 N cereerneniees Defendant.
A._B., of the township of in the said county

states that, on the day of , he, the said
A. B. being seised in fee simple in possession (or otherwise,
as the case may be; or C.D., the deferndant hereinafter
mentioned, being or ‘pretending to be seised in fee simple
in possession, de., as the case may be,) * of lot number
the said A. B. and C. D. entéred into a verbal
agreement for the sale and purchase of the said premises, at
or for the price or sum of £ ———— payable by ecqual
annual instalments, with interest, upon the payment whereof
a proper conveyance was to be executed of the said premises,
free from incumbrances (here state acts of part performante,
as) that the said A. B. or the said C. D. was accordingly
admitted, and entered into possession of the said lot, and has
continued in possession thereof ever since, and is still in
possession thereof, and has made divers and considerable
improvements thereon, and has paid the sum of £
part of the said purchase money: and the said A. B.
submits that, under the circumstances aforesaid, the said
agreement has been partly performed, so as fo entitle him to
a specific execution thereof, for which purpose he has ‘made
frequens applications to the said C. D., but without cffect.
The said A. B. therefore claims that the said contract may
be specifically performed by the said C. D., the said A. B.
being willing and hereby offering to perform the same in all
respects on his part, and that he may have such further and
other relief, &c. And the said A. B. avers that the present

* If cither party fills o representatwe character, say that the said ——
died on the day of , and the said is his executor, or
administrator or heir-at-law.
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value of the said property does not, in his judgment and
belief, exceed the sum of £50; and further, that the said
defendant resides in the said county of A.

7. Claim by a person entitled to an equltable estate or
interest, and claiming to use the name of his trustee in
prosecuting an action for his sole benefit.

In the County Court of the County of

Equity side.
A. B., of the township of in the said county —
states that under an indenture dated the ———— day of
, and made bétween (partics), he is entitled to an
cquitable estate or interest in certain property therein
described or referred to; and that €. D., the defendant
hereinafter named, is a trustee for him of such property ; and
that being desirous to prosecute an action at law against
in respect of such property, he has made or caused
to be made an apphcmon to the said defendant to allow
him to bring such action in his name, and has offered to
indemnify him against the costs of such action, but that the
said defendant has refused or neglected to allow his name to
be used for that purpose. The said A. B. therefore claims
that he may be allowed to prosecute the said action in the
name of the said defendant, he hereby offering to indemnify
him against the costs of such action. And the said A. B.
ayers that the subject matter of the said action does not
exceed in value the sum of £50; and further, that the said
defendant resides in the said county of ————.

SCHEDULE B,
FORM OF ENDORSEMENT ON CLAIM.

Your answer' is to be filed at the office of the elerk of the
Couniy Court of the county of ————— at the city (or town)
of ———— in the said county You are to answer
within ten days from the service hereof.

If you fail to answer within the time above limited, you
are subject to have such decree. or order made against you
as the court may think just, upon the plaintiff’s own shewing,
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and you will not be entitled to any further notice of the
future proceedings in the cause.

Nore.—This claim is filed by Messrs. A. B. and C. D. of
the city (or town) of ————— (and where the party who
filed the claim is agent add, agents of Messrs. . F. and G-
H., of ——.) —

Where the plaintiff sues in person his place of residence is
to be stated ; and where that is more than three miles from
the officc where the claim is filed, an address for service must

be designated in accordance with the provisions of section 2,
order XXVIII.

SCHEDULE C,
FORM OF ANSWER.
In the County Court of the County of

. Equity side.

A Bl erreretrenaenns veer. Plaintiff.
and

C.D.&E. F....... cerereerenne ceeeeseee Defendants.

The answer of C. D., one of the above named delendants,
to the claim of A. B., the above named plaintiff.

In answer to the said claim I, C. D., say as follows :—

I belicve that the defendant E. F. does claim to have a
charge upon the farm and premises comprised in the inden-
ture of mortgage of the ~——— day of in the
plaintiff 's claim mentioned.

Such charge was created by an mdenture, dated, &e.,
made between myself of the one part, &c.

To the best of my knowledge, remembrance and belief,
there is not any other mortgage, charge or incumbrance
affecting the aforesaid premises.

Such: statements as are considered nccessary or material are to be
introduged with as much brevity as may consist with clearness ; and where
1 defendant sceks relief under order IX., the answeris to ask the special
relief to which he thinks himself entitled.

ENDORSEMENT.

This answer is filed by Messrs. A. B. and C. D. of the
city (or town) of ————— (and where the party who filed the
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answer s agent, add, agents of Messrs. B. F. and G. H. of .

Where the party defends in person, the answer must be
cndorsed in conformity with see. 2, order XX VIIL

FORM OF JURAT TO ANSWER.

The defendant C. D., on the ———— day of ———
appeared before me at my chambers in and signed the
foregoing answer in my presence, and thereupon was sworn
before me that he had read the said answer and knew the
contents thercof, and that the same was true of his own
knowledge, cxcept as to matters which are therein stated to
be on his information and belicf, and as to those matters he
believed it to be true.

IN THE CASE OF ILLITERATE PERSONS.

The defendant C. D., not being able to read or write, E. F.*
attorney (or clerk to the attorney) was sworn before me at my
chambers in on the day of ———— that
he had truly and faithfully read the contents of tlis answet
to the said C. D., and that he appeared perfectly to under-
stand the same; and the said G. D. was thercupon sworn
that he had heard the said answer subscribed by him with his
mark read over to him by the said E. F., and that he knew
the contents thereof, and that the same was true of his own
knowledge, except as to matters which are therein stated to
be on his information and belief, and as to those matters that
he believed it to be true.

SCHEDULE D.

FORM OF AFFIDAVIT AS TO PRODUCTION OF DOCUMENTS UNDER
ORDER XII.

In the County Court of the County of

Equity side.

A. B......... ceeetsersssesesntrenrsesrensaissannas Plaintiff.
and
C.Duvvrerrrninienns teverrteceenrisaatieneens Defendant.
I of make oath and say as follows :

(1) I say I have in my possession or power the docu-
ments relating to the matters in question in this suit, set
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forth in the first and second parts of the first schedule
hereto annexed.

(2.) T object to produce the documents set forth in the
second part of the soid first schedule hereto. ‘

(8.) State upon what ground the objection is made, and
verify the facts as far as may be.

(4.) Ihave had, but have not now, in my possession or
powex the documents relating to the matters in question
in this suit, set forth in the second schedule hereto
annexed.

(5.) The last mentioned documents were last in my posses-
sion or power, (state when.)

(6.) State what has become of the last mentioned documents,
and tn whose possession they now are.)

(7.) According to the best of my knowledge, remembrance,
information and belief, I have not now, and never have
had in my own possession, custody or power, or in
the posscssion, custody, or power of my attornies or
agents, or in the possession, custody or power of
any other person on my behalf, any deed, account,
book - of account, voucher, receipt, letter, memoran-
dum, paper or writing, or any copy of or extract
from any such document, or any other document
whatsoever, relating to the matters in question in this
suit or any of them, or wherein any entry has been
made relative to such matters, or any of them, other
than and except the documents set forth in the first and
second schedules hereto. '

Noxe 1. (If the party denies havz’n& any, he is to make an
affidavit in form of the seventh paragraph, omitting the
exception.)

Note 2. (T'his form of affidavit, though not obligatory,will
be satisfactory.)
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SCHEDULE E.
JURAT OF AFFIDAVIL.

Sworn before me at ————— on the ————— having
been first read over to the deponent C. D., whom I informed
that he was liable to cross examination as to its contents, and
that he was at liberty to add to or vary the same.

SCHEDULE F.
NOTICE TO BE ENDORSED ON AN OFFICE COPY OF A DECREE
UNDER SEC. 15, ORDER XXXV.
To Mr.————, (the person upon whoni service has been

derected.)
(Set out the Order.)

If you wish to apply to discharge the foregoing order, or
to add to or vary the decree, you must do so within fourteen
days from the service hereof. ( When the order fizes a time for
the further proceedings, add) And if you fail to attend at
the time and place appointed, either in person or by your
solicitor, such order will be made and proceedings taken in
your absence as the judge may think just and expedient ; and
you will be boind by the same, and the further proceedings
in tlie cause in the same manner, as if youhad been originally
made a party to the suit, without any farther order.

SCHEDULE G.

The cowt doth order that the following accounts and
enquires be taken and made, that is tosay:

1st. An account of the personal cstate not specifically
bequeathed of A. B., deceased, the testator in the pleadings
mentioned, come to the hands of, &e. '

2nd. An account of the said testator’s debts.

8rd. An account of the said testator’s funeral expenses.

4th. An account of the said testator’s legacies.

5th. An inquiry, what parts, if any, of the said testator’s
personal estate are outstanding or undisposed of.

And it is ordered that the said testator’s personal estate,
not specifically hequeathed, be applied in payment of his debts
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and funeral cxpenscs, in a due course of administration, and
then in payment of his legacies.

And it is ordered that the following further accounts and
inquiries be taken and made, that is to say:

6th. An inquiry what rcal estatc the said testator was
seised of or intitled to at the time of his death.

Tth. An enquiry what incumbrancesaffect the said testator’s
rcal estate.

8th. An account of the rents and profits of the said testator’s
rcal estate received by, &e.

And it is ordered, that the said testator’s real estate be
sold. And itis ordered, that the further consideration of this
case be adjourned, and any of the partics are to be at liberty

to apply.

SCHEDULE H,
CONDITIONS OF SALE.

1st. No person shall advance less than £2 at any bidding
under £100, nor less than £5 at any bidding over £100; and
no person shall retract his bidding.
2nd. Thehighest bidder shall be the purchaser; andif any
dispute arise as to the last or highest bidder, the property
shall be put up at a former bidding.
8rd. The parties to the suit, with the exception of the
vendor, are to be at liberty to bid.
4th. The purchaser shall, at the time of sale, pay down a
deposit in the proportion of £10 for every £100 of his pur-
chase moncy to the vendor or his attornics, and shall pay the
remainder of his purchase money on the ————— day of
next; and upon such payment, the purchaser shall
be entitled to the conveyance, and to be let into possession
: the purchaser, at the time of such sale, to sign an
agreement for the completion of the purchase.
5th. The purchaser shall have the said conveyance pre-
pared at his own expense, and tender the same for execution.
6th. If the purchaser shall fail to comply with the con-

ditions aforcsaid, or any of them, the deposit and all other
I
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payments made thereon shall be forfeited, and the premises
may be resold, and the deficiency, if any, by such resale,
together with all charges attending the same or occasioned
by the defaulter, shall be made good by the defaulter.

SCHEDULE 1.

NOTICE OF MOTION FOR THE ADMINISTRATION OF THE ESTATE
OF A DECEASED PERSON.

In the County Court of the County of

Equity side.
In the matter of John Thomas,.late of the township of
in the said county, deceased.
Joseph Wilson,
against
Thomas C'ochrane.
To Thomas Cochrane, executor of John Thomas, deceased.

Take notice, that Joseph Wilson, of the township of
in the said county, merchant (or other proper description of the
party), who claims to be a creditor upon the estate of the
above named John Thomas," will apply to the judge of the

" County Court of the County of —————1in the city (or town)
" of ———— onthe — -day of —————at the hour of
for an order for the administration of the estate,

real and personal, of the said John Thomas by the said court.

Nore:—If you, the above named Thomas Cochrane, do
not attend, either in person or by your attorncy, at the time
and place above mentioned, such order will be made in your
absence as the judge may think just and expedient.

SCHEDULE K.
UPPER CANADA.
In the County Court of the County of

. Equity side.
Victoria by the Grace of God, of the United Kingdom of
Great Britain and Irelund, Queen, defender of the faith.
To C.D., of the township of ————, his servants, work-
men and agents, greeting:
Whereas it has been represented to our judge of our County
Court of the County of ————— on the part of A.B., of the
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township of in the said county, that you are com-
mitting waste (or trespass, as the case may de) in and upon
certain property wherein the said A. B. is interested, as set
forth in his certain claim and affidavit filed in our said County
Court on behalf of the said A.B. We therefore, in con-
sderation thercof, do strictly command you, the said C. D.
and the persons before mentioned, and cach and every of
you, under the penalty of five thousand pounds, to be levied
upon your lands, goods and chattels, to our use, that you do
absolutely desist and refrain from cutting down, removing or
destroying any timber or other trees, growing or being upon
lot No. in the concession of the township of

in the said county

Witness E. F., Esquire, judge of our said County Court,

this day of 185 , and in the year of
our reign.
_ Plaintiff s attorney.

This injunction will remain in force for one month from
the date hereof, unless sooner dissolved on an application to
the Court of Chancery at Toronto, but the injunction may he
extended and the suit further prosecuted to judgment or
otherwise in thesaid Court of Chancery.

SCHEDULE L.
In Chancery.
In the matter of the suit of
A.B.
v.
C. D.
in the County Court of the County of A.

I, A. B., of ——————, the above named defendant, (or
attorney or agent of the above named defendant) make oath
and say, that (state shortly the grounds wpon which th,
removal of the cause s sought), and further, that the removal
of the said cause is not sought for the purpose of delay, or of
incrcasing the expense of prosccuting the said suit, or for
any vexatious or improper purpose whatever; but because in
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my judgment and belicf, such removal would be conducive to
the ends of justice.
Sworn, &e.

SCHEDULE M.
BOND TO BE GIVEN BY APPELLANT.

Know all men by these presents, that we, A. B., of &c.,
C. D., of &c., and E. I, of &c., arc jointly and scverally
held and firmly bound unto G. ., of &c., in the penal sum
of £—— of lawful money of Canada, for which payment to
be well and truly made, we bind ourselves, and cach of us by
himself, our 2nd each of our heirs, executors and adminis-
trators firmly, by these presents, sealed with owr scals,
this day of ——,

Whereas (the appellant) alleges and complains that he is
aggrieved by a certain decrse (or order) pronounced by the
Judge of the County Cowrt of the County of —————— made
on or about the ————— day of ————— last; wherefore
he derires to appeal therefrom to the Court of Chancery.

Now the condition of this obligation is such, that if the
said (the appellant) shall effectually prosecute his appeal and
pay such costs and damages as shall be awarded in case the
said decree (or order) shall be affirmed, then this obligation
to be void, otherwise to remain in full force.

SCHEDULE N.
FORM OF PETITION OF APPEAL.
In hancery.
In vhe matter of the suit of
A.B.
V.
C.D.
in the County Court of the County of ~————,
To tHe HONOURABLE THE JUDGES OF THE COURT OF
CHANCERY.
The humble petition of the above named (appellant,)
sheweth :
That a deeree (or order) was lately, and on or about the
————— day of ———— last, pronounced by the. judge of
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the County Court aforesaid in the above named cause,
whereby he feels aggrieved ; and he hereby appeals therefrom,
and humbly prays that the same may be reversed or varied,
or that such other order or decrec may be made in the
premiscs as may be just.

And your petitioner will ever pray, &e.
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16 VICTORIA, CHAP. CXIX.

An det to confer Dguity Jurisdiction wupon the scveral
County Courts in Upper Canada, and for other purposcs
therein mentioned.

[Assented to 23d May, 1863.]

WI-IEREAS it is expedient to extend the jurisdiction of

the several County Courts in Upper Canada to certain ™"
matters cognizable in the Court of Chancery of Upper

Canada : Be it therefore enacted by the Queen’s Most Excel-

lIent Majesty, by and with the advice and consent of the

Legislative Council and of the Legislative Assembly of the

Province of Canada, constituted and assembled by virtue of

and under the authority of an Act passed in the Parliament -

of the United Kingdom of Great Britain and Ireland, and

intituled, An Act to re-unite the Provinces of Upper and

Lower Canada, and for the Government of Canada, and it

is hereby enacted by the authority of the same, That the

Jjurisdiction of the said County Courts respeetively shall extend

to the scveral matters hercinafter cnumerated, and thatSomty

Courts to
the said County Cfour.ts respectively shall possess the like s By -
power and authority in respeet of the matters hercinafter oy fio®
cnumerated as by law is now possessed by the Court of Chan-

cery of Upper Canada.

II. And be it enacted, That it shall be Jawful to and fory,

any person seeking equitable relief, to enter (personally orgsds,.
by attorney) a claim against any person from whom such re- oy &

lief is sought, with the clerk of the County Court of the Sopmg ™"
county within which such last mentioned person resides, in

any of the following cases, that is to say:

1. A person entitled to an account of the dealings and pymersnip
transactions of a partnership (the joint stock or capital not **™™
having been over two hundred pounds,) dissolved or ox-
pired, sceking such account.

2. A creditor upon the dstate of any deceased person, Debts of dox
ceased per-

such creditor secking payment of his debt. (not exceeding sons.



filty pounds) out of the deccased’s assets (not exceeding two
hundred pounds.)

8. A legatce under the will of any deeeased person, such

legatees.— Joaatee secking payment or delivery of his legacy (nof exceed-
ing fifty pounds in amount or value) out of such deccased

person’s personal assets (not exceeding two hundred pounds.)

4. A residuary legatee, or one of the residuary legatees
sesduary of any such deceased person secking an aceount of the resi-
duc and payment or appropriation of his share therein (the

cstate not exceeding two hundred pounds.)

5. An executor or administrator of any such deccased

Administzs: PISON secking to have the personal estate (not exceeding
somals.”  two hundred pounds) of such deceased person, administered
under the direction of the judge of the County Court for the

county within which such executor or administrator resides.

6. A lcgal or equitable mortgagee whose mortgage is ere-
 Powslasure. ated by some instrument in writing, or judgment creditor
having duly registered his judgment, or person ecntitled to
a lien for sccarity for a debt, seeking foreclosure or sale or
otherwise to enforce his sceurity, where the sum claimed as
due docs not exceed fifty pounds.

-

7. A person entitled to redeem any legal or equitable
Redemption MoOYtgage or any charge or lien, seeking to redeem the same,
of mortguges. ) "
where the sum actually remaining due does not exceed fifty
pounds. ‘

8. Any person sceking equitable relief for, upon or by
Equitable  Yeason of any aet, matter or thing whatsocver, where the
relicf gen-

erall,  subject matter involved, does not exceed the sum of filty
pounds.

9. Injunctions to restrain the committing of waste or tres-

Injunctions Pass to property by unlawfully cutting, destroying or remov-
CSLral . . 4 .-

“commigsion. ing trees or timber, may be granted by the judge of any

s County Court, which injunction shall only remain in force
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for a period of one month unless sooncr dissolved on an
application to the Court of Chancery; Provided always,

that the power to grant such injunction shall not authorize Provis.
the prosecuting of the suit in the County Court, but the
injunction may be extended and the suit further prosccuted

to judgment or otherwisc in the superior court, in the like .
manner as if the same had originated in that court.

III. And be % enacted, That such claim in the several Form of
cases cnumerated above, may be similar in principle to the ™"
form set-forth in Schedule A* to this act.

IV. And bedt enacted, That upon entering such claim prceeaings
with the clerk of a County Court, th¢ same shall be num- 3o ms
bered and filed by such clerk according to the order in which
it shall be entered, and thereupon a summons, briefly stating
the nature of the claim and bearing the number of the claim
on the margin th. veof, shall be issued under the seal of the
court, requiring the person against whom such claim is made,
on some day in the next ensuing term of such County Court,
or (upon special order of the judge of the County Court,)on
a day to be therein named, to appear before the judge of the
said court, to shew cause, if he can, why such relief as is
claimed by the plaintiff should not be had, or why such order
as shall be just with reference to the claun shall not be made.

V. Andbe it enacted, That such writ of summons may be, ..
in the form or to the cffect in thai behalf set forth in Sclic- of summons.
dule B* to this act, with such variations as circumstances may
require, and shall be scaled with the seal of the court from
whic it issues, and that, when necessary, alias, and  piuries
writs may be issued.

VI. And be 4t enacted, That a copy of the said writ of ———
summons, to which shall be attached a certified copy of theund daimto
plaintiff’s claim so cntered as aforesaid, shall be served on
the defendant ten days at least, before the day appointed in
the said writ of summons for showing cause.

% Schedules A. & B. arc omitted, in conscquence of the provisions of the
orders rendering them inapplicable.
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VIL. And beit enacted, That at the time appointed for
showing cause as aforesaid the defendant shall appear per-

fonce, exam-gonally or by attorney, and show cause, if he can, (and if

ination of
parties, &c.

Order to he
made.

Oral cvi-
dence to be
on oath.

Defaults.

Canuty
Judge tobe
the sole
Judge.

necessary by affidavit) why such relief as is claimed by the
plaintiff should not be had against him ; and cach party may,
on giving five clear days’ noticc in writing prior to any hear-
ing of his intention so to do, examine the other party upon
the matters relating to such claim ; and the judge, on hearing
the claim, and what the plaintiff alleges in support thercof,
and such other cvidence, whether oral, or written, or by affi-
davit, as he may produce in that bebalf, and what may be
alleged on the part of the defendant, and such evidence,
whether oral orwritten or by affidavit as he may produce in that -
behalf, or on production of an affidavit that the writ of sum-
mons and copy of claim aforesaid have been duly and person-
ally served on such defendant, ruay, if he shall think fit,
make an order granting or refusing the relief clsimed, ox
directing any accounts or inquiries to be taken or made,
(such accounts or inquiries to be taken or made before the
Jjudge if he shall deem such coumrse proper or expedient, or
before the clerk of such court, at days or times to be appoint-
ed by the judge for that purpose,) or may direct such other
procecdings to be had for the purpose of ascertaining the
plaintiff’s title to the relief claimed, or make such other order
as according to the nature and eircumstances of the case shall
seem to be just and proper; and further, the judge may
direct such persons or classes of persons, as he may think
necessary or fit, to he summoned or ordercd to appear as par-
ties to such claim, or on any proceedings with reference to
any account or inquiries dirccted to be taken or made, or
otherwise ; and all oral evidence given by any person before
such judge relating to such claim, shall be upon the oath of
the person giving the same, to be administered by or before
said judge; and further, in default of the appearance of
either of the parties, the said judge may make such order as
to the payment of costs by the party in default, as to him
may scem mect.

VIIL. And be 3t enacted, That the said judge of the County
Court shall be the sole judge in all actions brought in the
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gaid County Courts respectively under the jurisdiction given

by this.act, and shall determine in a summary manner oll
questions of law or equity as well as of fact arising therein,

unless the said judge shall think it proper to have any fact s iuy
or facts controverted in the action tried by » jury, or either iy B4,
party shall apply to have such facts tried by a jury; and upon ™ *
order made allowing a trial by jury, such trial shall take

place at the then next ensuing sittings of such County Court,

and be conducted in the same manner as other trials by jury

in the said court are conducted ; and the judge may, unless a

new trial be movad for within ten days after verdict rendered, New triut.
proceed to make such order and decree on the verdict of such

jury as according to the. nature and circimstances of the case

shall seem just and proper.

IX. And be it enacted, That the rules of decision in the .
. . . Rules of deci-
said County Courts respectively, in respect to the matterssionto bo us
aforesaid, shall be the same as govern the said Court of Chan- )
cery, (when mnot otherwise provided for by or under the
authority of this act) so far as the same may be held to be
applicable to & court of summary jurisdiction. And thesaid
County Courts respectively shall possess full power and poversvest-
authority to enforce and compel obedience to their orders, Court.
judgments, and decrees, in respect to all and singular the
matters hereinbefore and hereinafter set forth and contained;;
and that all sheriffs, gaolers, coroners, constables, and other
. peace officers, shall be aiding, assisting, and obeying the said
County Courts respectively, in the exercise of their jurisdic-

tion, when required by the County Court so to do.

¥. And be it enacted, That the judge of the said County nay
Court may at any time, in furtheranee of justice and on such amend the .
terms as he may think proper, amend such claim so filed as {hosanco of
aforesaid, and any and every proceeding relating thereto, by .
adding or striking out the name of any party, or amistake in
any other respect, or by inserting other allegations material
to the case, or by conforming such claim or proceeding to
the facts proved, wherc the amendments shall not change
substantially the form of the detion; and may also, in any

L
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stage of the proceedings, disregard any crror or defect which
shall not affect the substantial rights of the adverse party,
and may make any order for granting time to the plaintiff or

. defendant to proceed in the prosecution or defence of his suit
that to such judge may seem necessary for the ends of
Justice.

How ondors XI. And be it enacted, That every order by the judge.of

may boen- the County Court, made upon the hearing of any such claim
as aforesaid, or in respect to such claim and suit, or in
respect to the matters hereinbefore or hercinafter mentioned,
may be enforced in the same manner as any judgment or any
order of a County Court is or may be enforced in the said
County Court, under the existing provisions of law in relation
to the said courts, so far as such provisions arc applicable, or
in such other manner as may be prescribed by rules to he
made in the manner hereinafter mentioned.

Juigote XII. And be ¢t enacted, That the judge, before or upon
have tho e 30, hearing or trial, or upon taking any accounts or making

oot t, any, inquiries, shall have the same powers and authority to

Srarp. order the parties to produce books, papers and writings, as is

oo nrer: pogsessed: by the Court of Chancery, and may cause adver-

de. tisements for creditors and next of kin, or other unascertained
persons, and the representatives of such as may be dead, to
be published in the usu.d forms or otherwise, as the circum-
stances may require; and in such advertisements, appaint a
time within which such persons are to come in and. prove
their claims, and within which time, unless. they so come in,
they are to be excluded from the benefit of the order.

. XIII. And be it enacted, That no order, direction, verdict,
fg&t&gém decree or judgment, or otI‘ler proceeding made concerning
wantofformany of the matters aforesaid, shall be reversed, quashed or

vacated for wan’ of form.

Summons, ~ XLV- And be it enacted, That every summons (except the
Thentobe summons ab the commencement of the action), order, notice
or other proceedings, shall be sexrved ten duys.at.least. hefore
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the day on which the same is returnable, or the action there-
under intended, except where otherwise directed by the said -
judge. '

XV. And be it enacted, That the costs in every action or Costs.
proceeding brought or had under the authority of this act in
the said County Courts respectively, shall be paid by or
apportioned between the parties in such manner as the judge
shall think fit, and that in default of any special directions
the costs shall abide the event of the action or proceeding.

XVI. And be ¢t enacted, That all affidavits to be used in
the said County Courts respectively may be sworn before any
judge or clerk of the said courts, or before any commissioner
for taking affidavits in the superior courts at Toronto.

Afildavits,

shall be removable by either party into the Court of Chan-goved into
cery by order of the said court, to be obtained on a summiary
application by motion or petition supported by affidavit; of
which reasonable notice shall be given to the opposite party,
and the said order shall be made on such terms as to payment
of cosis, giving security in respect to the relief claimed and
costs, or upon such other terms as to the said Court of Chan-
cery shall seem reasonable, just and proper; but no claim
shall be so removed as aforesaid, unless the said Court of
Chancery shall be of opinion that the same is of such a nature
as to render it proper thiat the same should be withdrawn
from the jurisdiction-of the said County Court, and disposed
of in the said Court of Chancery.

XVIIL. And be it enacted, That either party may appeal y, . given
to the said Court of Chancery against any order or decreet Cheneery.
made by the judge in any County Court under the provisions
of this act; and the said Court of Chancery shall make such
order thereupon in respect to costs or otherwise, or for refer-
ring back the same matter to the judge before whom the
same has been first heard, as shall be just and proper. -
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Proviso.  Provided always, That before the County Court judge shall
be called on to certify the said order or other matter appealed
against to the said Court of Chancery, the party appealing
shall enter into a recognizance, with sufficient bail to the
satisfaction of the said judge, to pay the sum decreed in case
no relief shall be had on such uppeal, or to obey the said
order (or as the case may be); and that when the party
appealing appears by attorney, an affidavit shall be made by
such attorney that the appeal is not intended for delay, as he
believes, and that there is in his opinion probable cause for
reversing the order or decree against which the appeal is

Cliancery made; and the said Court of Chancery shall specially make

regulations. the necessary regulations for the practice to he observed in
proceedings under this and the next preceding section.

XIX. And in order that procedure under this act may be
T fully traced out, and from time to time be improved and

eral R . .
indoners rendered as simple, speedy and cheap as may be—Be it

thin et mis enacted, That it shall be the duty of the judges of the said
et Cowrt of Chancery, and they are hereby authorized and
cmpowered to frame such general rules and orders and all
such forms as to them shall scem expedient, for and concern-
ing the practice and proccedings in the said County Courts
in relation to the powers conferred on such. courts by this act,
and for the execution of the orders and process under this
act, and in relation to any of the provisions thereof as to
which there may arise doubts; and from time to time to alter
Anamay - and amend such rules, orders and forms, and also the forms
s, and mode of procedure prescribed by this act; and such
rules, and orders and forms as shall be made and framed by
the said judges or any two of them (of whom the Chancellor
of Upper Canada shall be one), shall from and after a day to
be named therein, be in force in every County Court in Upper
Theiremieet. Canada, and shall be of the same force and effect as if the
same had been embodied in this or some other act of

parliament.

i XX. And be it enacted, That there shall be payable on
to ot every proceeding for cquitable relief or other proceeding
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under this act in the said County Courts respectively, the fees

which are set down for such proceeding vespectively in the
schedule to this act marked C, and that the clerks of the 3aid
County Courts respectively shall keep a separate account of

such fees, and shall render an account to the Receiver
Greneral of fees in his county, and shall pay over the amount

of such fees to such Receiver General, under the same lia-
bilities, securities and conditions, and to be accounted for in srow to be
like manner as the present general fec fund of the county, for, Bor !
and that the several provisions of the act passed in the eighth

year of Her Majesty’s reign and intituled, An Aet to amend, 8 v.c.13.
consolidate and reduce into one Act the several laws now in

Sorce, establishing or regulating the practice of District
Courts in the several Districts of that part of this Province
Jormerly Upper Canada, in relation to the receiving, account-

ing for and paying over fees, and in relation to the respon-
sibilities and duties of county treasurer and clerks, shall

apply to the fees under this act as fully as if the said
provisions were herein contained and re-enacted.

XXI. And be it enacted, That there shall be payable £0 omor sees.
the clerk of every County Court, and to the sheriff of every
county respectively, the fees which are set down for such pro-
ceedings respectively in the schedule fo this act annexed
marked D, and that the scale of costs to be paid to attorneys
and counsel in the said County Courts, as between party and
party, for proceedings under this act, shall be according to
schedule X to this act annexed.

XXII. And be ¢ enacted, That if any action or pr oceedmgN

0 costg to
be commenced in the said Court of Chancery after this act planti pro-

ceedingin .
shall come into force, for any cause or claim which :night Chencery in-

have been entered in & County Court under this act, no costs e this it
shall be taxed against the defendant in such action or pro-
ceeding, and the defendant, if he shall succeed in his action,

shall be entitled of right to a decree against the plaintiff for

his costs, as between attorney and client, unless the said E‘cmm
Court of Chancery shall be of opinion that it was a fit cause

or claim to be withdrawn from a County Court and entered in

the said Cowrt of Chancery.
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rpactin XL And be it enacted, That t}.lis act, and the several
corporated - g0tg of Parliament now in force relating to County Courts,
County  or affecting in any way their powers or practice, shall be read
and construed as one act, as if the several provisions therein
contained, not inconsistent with the provisions of this act, or
inapplicable to an equitable jurisdiction, were repeated and

re-enacted in this act.

XXIV. And be it enacted, That in construing this act and
Interprota- the schedules thereto, the following words shall have the
several meanings hereby assigned to them over and above
their several ordinary meanings, unless there be something
in the subject or context repugnant to such construction, viz :
The words “person” or “party” shall be understood to
mean a body politie or corporate as well as an individual;
and every word importing the singular number shall, when
singular  necessary to give full effect to the enactments herein con-
number. . .
tained, be understood to mean several persons or things as
well as one person or thing; and every word importing the
masculine gender shall, when necessary, be understood to
gender.  mean a female as well as a male; and the word “affidavit”
amdsvit.  shall include affirmation, and the word “legacy’ shall include
Legcy.” gn annuity and a specific as well as a pecuniary legacy;
the word “legatee” shall include a person interested in a
legacy ; and the words “residuary legatee” shall include 2
person interested in the residue; and the word ¢ County ™
Counts.  ghall include any two or more Counties united for judicial
purposes.

Person,

Legateo, &c.

XXV. And be it enacted, That in citing this act in other
Short htleoacts of Parliament, and in legal instruments and other pro-
ceedings, it shall be sufficient to use the expression, ¢ The

County Courts Equity Extension Act.”

o XXVI. And be % enacted, That this act shall commence

M ce- .

ment of Act.and take effect on the Thirty-first day of December next after
the passing hereof.
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SCHEDULE C.

FEES TO BE RECEIVED BY THE CLERK AND TO BELONG TO

AND ¥C BE PAID OVER TO THZ FEE FUND.

Every claim filedesceceiniiiiiiieiienrenneanas 80
Every Writ of Summons, or other Writ under the Seal
of the Court eeverennrereriiiinrsancneneees. 0
LEvery order or application for order.eeseseasseceees 0
Every hearing «ooveeerierternntionicreareennnas 0
To beincreased in the discretion of the Judge to a sum
notexcnedmg................................ 0
Every oath administered in court seveveveenreacsess 0
Every certificate under seal of Courtesvevveeeenesess 0
Every sitting in taking an account, or other sittings.... 0

SCHEDULE D.
FEES TO THE CLERK.

Receiving and filing claim.. cvovveernivnnnnanaa
Every writ of summons, or other writs oo s veiveaas..
Filing every separate Papereececsceueveccscssecssss
Preparing orderecceesececesecesoncecceronnosnss

And for every f0lio over three...oeeecesceeneenns
Taking any affidavit other than oath in open court. . ....
Everysearche e ceeeeeneiieiiiiniosrieceecnnnnns
Recording every final order or decrees eevvceesveasn.

Other OrderS eeeecoeeesseessesencesrccsoesnnas
Every certificate not exceeding three f0lios.«seueiese..
Every special writ, writ of execution or other special

document (per folio)eee eeer vriervasniosccscsnens
Taxing COStS eeee seerrsnececeonsncnanerimres consnnss
Every attendance on reference.....eeeecece s sooess
Every verdict takeneeceevieeseensomiosscensonns

SOoOOoC OCOCOCODOOO

FEES TO THE SHERIFF.

Every summons or order served, including return.....

Every Jury sworfeeeaiieessiiisscececoncacaccscnae

Every execution or judgment order received. ... .o cu..
Return thereof, money made, or party arrested.....

Necessary mileage, actually travelled, per mile «......

And for other services, a sum to be fixed by order of
the Judge not exceeding the present allowance by
Statute for similar services.

SCHEDULE E.
ATTORNEY AND SOLICITOR.

Instructions to sue or defend..eeeevsecececcoccsese 0
Drawing €laim cveeeeveeeiisernseccssncsesnceas 0
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Fee on cvery writ ororder <o veveveioissnonaanans
Common aflidavitse ceveceeserareecrrnacasasnsnss
Common notice or appointmente ceeeceeeasorsassann
Every necessary attendances e o cveeenoiecarecasnes
Special affidavits and other special documents, per folio
Fee on Common motions.eeeeevesecescsaactuocenas
Copy of every paper when necessary, half the amoynt
allowed for the original.
Bill of €08%3ccevnvnn. cuverrnseaveensnsrasenecass

Postages actually paid.
COUNSEL.

Fee on special applications, arg’umems, hearings, &e...
To be increased at the discretion of the Judge to. ...

0 1
0 1
01
00
00
0 1
0 1
010
15

3

6

3

S0



