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PREFACE

‘The present edition of the CRIMINAL CODE OF CANADA
is designed to give a full general view of our criminal
law and criminal procedure, and to be of practical use to
Judges, Magistrates, Crown Officers, Lawyers, and others
concerned in the administration of justice. To this end,
appropriate references to and extracts from the leading
English, Canadian, and American authors and reports,
Imperial and Canadian Statutes, and the English Draft
Code with the Report of the Royal Commissioners thereon,
have been made, in the preparation of the notes and com-
ments ; many of the different Articles of the Code itselfare
compared and collated ; forms of indictment, tables of
offences, indictable and non-indictable, and lists of*the
limitations of time for prosecuting offences, are placed at the
end of the different Titles to which they respectively
relate ; the full text of the Canada Evidence Act 1898, is
placed after the Articles of the Code relating to procedure ;
and, at the end of the book, there is an extra appendix
containing the Extradition Act, the Extradition Convention
of 1889-90 with the United States, the Fuguive QOffenders’
Act, and the House of Commons Debates, of 1892, on the
Code. '

J. C

Montreal 18 Nov. 1893.
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INTRODUCTION.

The CriMiNaL CobE oF CANADA, before being passed into law, was
submitted to and carefully considered and revised by legal experts
selected from and forming a Joint Committee of the two Houses of
Parliament, and was also critically examined and fully discussed in

each House by a Committee of the whole. It is founded upon the’.~* -
English Draft Code of 1880, on Stephen’s Digest of the Criminal Law ./ .. .

'of England, on Burbridge's Digest of the Canadian Criminal Law,
and upon Canadian Statates. Itisa codification of both the common
and the statutory law relating to criminal matters and criminal pro-
cedure ; but, while it aims at superseding the statutory law, it does
not abrogate the rules of the common Iaw. These are retained, and
will be available, whenever necessary, to aid and explain the express
provisions of the Code, or to supply any possible omissions, or
meet any new combination of circumstances that may arise, so that,
in this respect, all that elasticity which is claimed for the Common
law rules and Prlnmplee of the old system is preserved for the
system establishied by the Code.

In the Report of the Royal Commissioners appointed to consider
the provisions of the English Draft Code, the following general
remarks are to be found in reference to codification :—

“The question whether the reduction of tho criminal law of
England, written and unwritten, into one code is either desirable or

practicable is one which has been much considered. In 1833, 1836, t.C.-< =5

and 1837, three different commissions were issued, under which
eight Reports were made. In 1845, a fourth commission was issued,

_under which five Reports were made. In the fourth report of the -

Commissioners of 1845 is a draft of a Bill for consolidating, into one
statute, the written and unwritten law relating to the definitions of
crimes and punishments. This Bill was introduced into the House
of Lords, in 1848, by Lord Brougham, but was not further pro-
ceeded with.
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¢ In 1852, Lord St. Leonards, then Chancellor, took up the matter,
and gave directions for preparing separate Bills for the codification
of the criminal law on separate subjects. One Bill, for the codifica-
tion of the law as to offences against the person, was accordingly
prepared, and was introduced in the House of Lords, by Lord
St. Leonards, and referred to a Select Committee comprising
(smongst others) Lords Liyndhurst, Brougham, Campbell, Truro,
and Cranworth. That Select Committee considered the Bill, and
made many amendments in it, but had not completely revised it
when, on the change of government, the matter dropped.

“ In 1853, the consideration of the subject was resumed, and Lord
Cranworth (then Chancellor) sent a copy of the Bill, as amended by
the Select Committee, to the Judges, requesting their opinions on it.
These opinions were unfavorable ; and the Chancellor tfi"ereupon
requested and received, in answer to the criticisms of the Judges, a
memorandum, from Messrs. Greaves and Lonsdale, the gentlemen
who had prepared the Bill.

“ These papers were laid before the House of Lords, and are the
Sessional Papers No. 19 and No. 180 of 1854.

“ The plan of codification was abandoned by Lord Cranworth ;
but eight Bills were prepared under his directions, and, after much

" consideration, nine other Bills were prepared in 1856.

“ Of these last, seven became, with some alterations, the Acts
well known as Greaves' Criminal Consolidation Acts, 24 and 25 Viet.,
ce. 94, 95, 96, 97. 98, 99, and 100. These Acts have, undoubtedly,
worked very well, and there have been few difficulties as to the
interpretation of their clauses; but they -make no attempt at codifi-
cation. For example, c. 100, sec. 1 enacts that whosoever is con-
victed of murder shall suffer death, but leaves it to the common law
to say what is murder; and sec. 20 enacts thut whosoever shall
unlawfully wound shall be liable to penal servitude, but leaves it to .
the common law to say under what circumstances wounding is not

unlawful.

“ The Reports above mentioned contain a great deal of very
valuable information. We have consulted and referred to them ; and,
though. we dare not say we have considered everything of value to
be found in such an immense mass of printed matter, we hope that
nothing very material has escaped our notice,

“ We have also considered, with care, Liord St. Leonards’ Bill as
amended by the Select Committee, and the criticisms of the judges as
found in the Sessional Papers of 1854.. These criticisms (many of
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which were unsubstantial and needlessly refined) may be taken to
shew that to frame & code properly is a very dificult task ; bit we do
not think they, by any means, justify the conclusion that the under- , (-
taking is impracticable. ) w~—' T

“ We deem it expedient to make an attempt to remove certain /?/-j S
misconceptions, relating to codification, which we have reason to y _‘{_" LA see - ek
believe affect the judgment formed by many persons upon the possi- . . -
bility and the utility of the undertaking. These misconceptions 52{‘?' C«'ﬂ’;c’;z'eﬁ va
seem to us to originate in a wrong estimate of what can be and is ’:1J .
proposed to be effected by codification. _ i L

“Jt is assumed that the object of the process is to reduce to ;{ 0{ ER IRV
writing the whole of the law upon a given subject in such amanner, , i
that, when the code becomeslaw, every logal question which can arise /' ¢ c¢ &&3+<% "+
upon the subject with which it deals will be provided for by its 7. . . .~,
oxpress language. When any particular attempt at codification is -
judged by this standard, it is easy to shew that the standard is not 4 .
attained. - : '

“ 1t is also common to argue that, even if such a standard were [T b
attained, the result would not be beneficial, as it would deprive the , ;
law of its  elasticity, by which is understood the power which the ~~: % =% T
Courts of Justice are eaid to possess of adjusting the law to changing ¢ m .. 77 2 L {Z;
circumatances by their decisions of particular cases. It is said that
the law of this country is in a state of continaal development; that
judicial- decisions make it more and more precise and definite by
settling questions previously undetermined; and that the result is
to adjust the law to the existing habits and wants of the country.,
To this process it is said that codification, so far as it goes, would put

"an end, and that the result would be to substitute a fixed inelastic ,
system for one which possesses the power of adjustment to circum- ' T
stances.

. ‘1t appears to us that these observations may be_ answered by { jo. e
pointing out the object and limits of codification, andl&)y examining |/ ;

the real nature of the change which codification would produce, ’/ \

“ In the first place, it must be observed that codification merely I
means the reduction of the existing law to an orderly wrilten system

freed Trom the needless techniealities, obscurities, and other defscts’ 7/~ C<<" < = 7
which the experience of its administration has disclosed. The pro- ., 5 = o -1
cess must be gradual. Not only must particular branches of the .A.;/} AP
law be dealt with separately, but each separate measure intended to '~ ’

P

codify any particular branch must of necessity be more or less incom- = .~ - .
plete. “No one great department of law is absolutely unconnected = e ie
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with any other. For instance, bigamy is" a crime, but, in order to
know whether a person has committed bigamy, it is necessary to
know whether his first marriage was valid. Thus, the definition of
the crime of bizamy cannot be completely understood by any one
who is unacquainted with the law relating to marriage. The defin-
ition of theft, again, involves a knowledge of the law relating to
property, and this connects itself with the law of contract and many
other subjects. :

“ There are, moreoveér, principles, underlying every branch of the
law, which it would be impracticable to introduce into a Code dealing
with a particular branch only. The principles which regulate the
construction of statutes supply an illustration of this. A criminal
code must, of course, be construed like-any other act of Parliament,
but it would be incongruous to embody ina criminal code the general
rules for the construction of statutes, even if it were considered
desirable to reduce them to a definite form,

2° e ~,»/ e — “Itis, however, easy to exaggerate the degree of this incomple-

DY /-.u teness. Practically, the great leading branches of the law are to a
oL .“ v great extent distinet from each other; and there is probably no

T > e department which is so nearly complete in itself as the Criminal
2 v+ iz - Law. The experience of several foreign countries and of British
RRY .- India has proved that the law relating to crimes is capable of being

: :7,@/, o ',Jf’ . f,‘_'\: reduced to writing in such a manner as to be highly useful. Indeed,
<, _ a very large and important part of the criminal law of this country

57// e s , _ is already reduced to writing, in statutes, and, in particular, that
Fr e lew portion dealt with by the Consolidation Acts of 1861, And there is
no distinction, in the nature of the subject, between the parts of the

criminal law which are written and the parts which are not written.

High treason is defined by statute, and so is bribery. Why should

it be impossible to define murder or theft ?

“The unwritten portion of the criminal law includes the three

',4—') At Besss following parts : 1, principles relating ta matter of excuse and justi-
’ ¢= ' fieation for acts which are prima facie eriminal ; 2., the definitions of
- : «  murder, manslaughter, assault, theft, forgery, perjury, libel, unlawful
; 3 [’ . '('t( _ 'f‘, P ;- assembly, riot, and some other offences of less frequent occurence and
for . importance ; and, 3., certain’ parts of the law relating to procedure
¢ / © ., Todo for these par(s of the criminal law what has already been done
'(IA.: v ) for the rest of it is, no doubt, a matter requiring labour and care ;
V;\"V/‘-"u ) ‘&w;f but when so much of the work has been already done, it seems un-
Teasonable to doubt either that the remaining part of the criminal

law can be reduced to writing, or that, when it is written down and
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made to form one body with the parts already written, the whole will
not be improved. B

« The objection most frequently made to codification,—thatitwould, 7/ 7/ . .
if successful, deprive the present system of its  elasticity '—has, we ;'-» 7
have reason to believe, exercised considerable influence ; but when it ;.. g
is carefully examined, it will, we think, turn out to be entltled tobut -~ “' ", ‘
little, if any, weight. The manner in which the law is, at present, /o 5

adapted to circumstances is, first, by Ieg:slahon and, secondly, by . cor £
judicial decisions. Future legislation could, of course, be, in no - T 'l

degres, hampered by codification. It would, on the other band, be g

much facilitated by it. The objection under consideration applies, .~ . . /. -
therefore, exclugively to the effects of codification on the course of ™ } o ' .

judicial decision. Those who consider that codification will depriveis. * A
the common law of its ¢ elasticity ' appear to think that it will hamper
the judges in the exercise of a discretion which they are, at present,
supposed to possess in the decision of new cases as they arise.
“There is some apparent force in this objection, but itsimportance
has, tosay theleast, been largely exaggerated, and it is, in ouropinion,
certainly not sufficient to constitute, (as some people regard it), a
fatal objection to codification. In order to appreciate the objec-
tion, it is necessary to consider the nature of this so-called discre-
tion which is attributed to the judges. It seems to be assumed
that, when a judge is called on to deal with a new combination of
circumstances, he is at liberty to decide according to his own views
of justice and expediency ; whoreas, on the contrary, he is bound to

decidein accordance with principles, already established, which he can by / }.WA
neither disregard nor alter, whether they are to be found in previous . ; f
judicial decisions or in books of recognized authority. The conse-:, /s / P D int
quences of this are, first, that the elasticity of the common law is ..1’\, ;’ T ‘,.u-gL ar

much smaller than it is often supposed to be ; and, secondly, that, so-
far as & Code represents- the offect of decided cases and established
priniciples, it takes from the judges nothing which they possess at
present.

“ For example, it never could be suggested that a judge in this
country has any discretion, at the present day, in determining what
ingredients constitute the cr¥me of murder, or what principles should
be-apphed in dealing with such a charge under any possible state of
circumstances : and yet the common law definition of murder has,
 its application received a remarkable amount of artificial inter-
pretation. The same observation is applicable to every other known
offence.
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* great richness of the law of England in principles and rules embodied

LXXXI1 INTRODUCTION.

*“In fact, the elasticity so often spoken of as a valuable quality

in judicial decisions, no doubt, involves the consequence that a code,
adequately representing it, must be elaborate and detailed ; but
such a code would not, (except perhaps in the few cases in which the
law is obscure), limit any discretion now possessed by the judges. It
would simply change the form of the rules by which they are bound.

“ The truth is that the expression, ¢ elasticity, is altogether misused
when it is applied to English law. The great characteristic of the
law of this country, at all events of its eriminal law, is, that it is
extremely detailed and explicit, and leaves hardly any discretion to
the judges. This may be shown by comparing it with the law of

" France. The criminal law of France is founded upon the Code Penal,

but the decisions of the courts as to the meaning of the code, do not
form binding precedents; and the result is that the French Courts
can, (within the limits prescribed by the words of the Code Pénal),
decide according to their own views of justice and expediency. In
the exercise of this discretion, they are,.of course, guided, though
they are not bound, by previous decisions. The result is that French
criminal law, under the Code Pénal, is infinitely more elastic than the
Criminal Law of England is or ever has been, although the latter is
founded on unwritten definitions and principles. For instance, it is
stated in & work of great authority, (Chauveau et Hélie, * Théorie
du Code Pénal,” 111, 487-9, Edn. 1861), that, after holding for 27
years, that to kill 3 man in a duel did not fall within the definition
of “ Assassinat,” given in the Code Pénal, the Court of Cassation
decided, in 1837, that such an act did fall within it. The authors of
the work in question argue, at great length, that the earlier decisions
were right, and ought to be followed. A comparison of the provi-
sions contained in Part III of our Draft Code, (1) with the provi-
sions, on the same and similar subjects, in the Code Pénal, and the
German sTRAFGESETZBUCH (2) will show how numerous and impor-
tant are the questions which these codes leave to be decided, as-they
arise, by judges and juries. We may observe, that it is this generality
of language, leaving 8o much to be supplied by judicial discretion,
which gives to the foreign Codes that appearance of completeness

(1) Part ITI of the Ehglish Draft Code relates to Matlers of Justification or

" Exzcuse, and corresponds with Part Il of the Criminal Code of Canada.

\2 German Penal Statutes,
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which creates so much misconception as to what can or ought to be

effected by a code for this courtry. : _ _ el
“We think that the precise and explicit character of our own law /¢ ; (77" 1/! SR A
is one of its most valuable qualities, and that one great advantagoe of | ¢

codification would be thatin giving the result of an immense amount™ . :
‘of experience in the shape of definite rules, it would preserve this . =~
valuable quality. o
“We do not, however, mean to assert that this particularity is
always necessary. Wherever precise and definite propositions are ,,
to be conveyed, our rules for the construction of statutes, in many o _
cases, prohibit the employment of general language, and require (wt’a:,m S
elaboration and detail in the structure of a Code ; but where the S
principles of our law admit of any matter being left to the so called L
discretion of the judge or jury,.as the case may be, this discretion / te o
can be preserved in a code by the use of general language. An illus- -
tration is supplied by the Extradition Act, (33 and 34 Viet. c. 52,
8. 3), which enacts, amongst other things, that, a fugitive criminal
shall not be surrendered if the offence in respect of which his sur-
render is demanded is one of a political character. It is obvious
that the employment of the expression, ‘ an offence of a political cha-
racter, might, under circumstances easy to imagine, impose upon
the tribunal the necessity of deciding questions of extreme delicacy
snd difficulty, towards the decision of which the mere words of the
Legislature would contribute little or nothing. Another illustration
may be found in section 39 of 33"and 34 Vict, ¢. 9, where a crime is
referred to as ‘of the character known as agrarian” Numerous ins-
“tances occur in the Draft Code in which we. have thus, designedly
and of necessity, employed general language. In the part on ¢ Mat-
ters of excuse and justification,’ such expressions as the following
frequently oceur: ‘¢ Force reasonably nevessary for preventing the con-
tinuance or renewal of a breach of the peace’ ; and * Force not dispro-
portioned to the danger to be apprehended from the continuance of the
riot; In the provision relating to provocation, we speak of ¢ an in-
sult of such a nature as to deprive an ordinary person of the power of
self-control;’ and many other expressions of the like kind occur in
different parts of the Draft Code. All of them leave, and are in-
tended to leave, a considerable latitude to the jury in applying the
provisions of the Draft Code to particular states of fact. In other
cases, a considerable amount of discretion is given to the court.
Thus, for instance, it is declared to be a question of law whether a
particular order given for the suppression of a riot is ¢ manifestly
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unlawful’ ; whether the occasion of the sale, publishing, or exhibi-
tion of certain classes of books, engravings, &c. is such ¢ as might be
Jor the public good, and whether there is evidenee for the jury of
‘excess’ Again, all the provisions relating to libel are so drawn
that wide latitude would be left to the jury in determining whether
a given publication is or is not libellous.

“ We believe, upon the whole, that upon & detailed examination of
the Draft Code, it, will he found that, in respect of elasticity, it makes

. very little, if any, change .in the existing law. It clears up many

doubts and removes many technicalities, but i1 neither increases nor
diminishes. to any material extent, if at all, any discretion at present
vested in either Judges or Juries.”

Although, as above stated, the opinions of the Judges on the Bills
sent to them by Lord Cranworth were unfavorable, it would seem,
from the following extracts from some of their letters, that the main
objection of the Judges was not directed 80 much against the prin-
ciple of codification itself as against any such system of codification
as might involve the repeal of the rules of the common law.

Lorp CHIEF Barox PoLLock said: + The abolition of the common
law might be productive of very dangerous consequences. I have
no such confidence in the sagacity of any man or any set of men as
to expect that every possibility can be anticipated and every con-
tingency be provided for. Under the protection of the common law
(aided by such statutes as have been passed in furtherance of it), I
know that the peace of society and the safety of individuals is amply
provided for; but I cannot feel the same security if the common law
be abolished, and we have nothing to look to but a code.”

Baron Parke said : ¢“I feel bound to state that in-my opinion the
proposed measure, which is to abrogate the common law with
respect to criminal offences, and put an end to all its rules and
definitions of offences, is a measure likely to produce no benefit in
the administration of criminal justice, but decidedly the reverse,
My objection to the proposed measure by no means rests upon any
want of care and skill in the Commissioners, in the preparation of the
proposed statutory codes, but is founded on the danger of confining
_provisions against crimes to these enactments, and repealing in this
respect the rules of the common law, which are clear and ‘well
understood, and have the incalculable advantage of being capable of
application to new combinations of ecircumstances perpetually occur-
ring. which are decided when they arise, by inference and analogy
to them, and upon the prmclples on which they rest. Whatever
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care be used in defining offences, and in the language of the proposed -
enactments, it will be impracticable to make the definitions embrace
every possible case that can arise, and consequently many acts which
are criminal, and closely fall within the principle of the rules of the
common law, will be dispunishable, whereas, if the common law is
suffered to continue, it may justly and legally be applied to them.”

Baron ALDERsON: “Let the Bill be confined to consolidating and
amending, if necessary, the statute law as to these crimes, and adding
pew provisions where doubts have arisen from inconvenient‘construc—
tions by the Courts, either of the words of antecedent statutes, or of
the rules of the common law in particular cases; but let us retain
the rules and principles of the common law as they have been handed
to us from our predecessors.”

Mg JusticE CoLERIDGE: “I cannot but express an earnest hope
that our common law, that is, the principle of an unwritten tradi-
tionary law, may not be taken from us. Like many other thingsin
our constitution, it may seem objectionable in theory, hut in its
results is found to produce the greatest good.”

Mr. JusTicE WIGHTMAN: “ Our existing criminal Jaw being partly
written and partly unwritten, the former parts being contained in a
great many statutes, and the unwritten part to be collected from a
mass of authorities to be found in the reports and the works of text
writers upon the subject, is scarcely, if at all, accessible to the bulk
of Her Majesty’'s subjects, nor indeed to any except such as are
lawyers by profession; and there ean, I apprehend, be no doubt but
that if a statute or statutes or code could be framed with such
accurate and clear definitions and provisions as would with certainty
and precision include all offences known to the criminal law, and as
certainly exclude all other cases, it would be one of the greatest of
public benefits, The law would be at once accessible and certain.
With respect to so much of the eriminal law as is founded upon
statutes, I am not aware of any well-founded objection that could be
made to the reduction of it into a single statute or partial code, or of
any difficulty in the framing of such a statute. The case, however, is
very different with respect to that part of the criminal law which de-
pends upon the common law. In applying the rulesand principles of
thecommon law to any particular case, the Courtis not fottered nor
embarrassed by being obliged to put a construction upon particular
words or expressions, but it is sufficient if the case falls within any
rule or priuciple to be deduced from the authorities. If, however,
the whole of the criminal law were reduced into one or more statutes,
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that part of it which now depends upon the common law would
become statute law, and, like other statute law, must be construed
according to the words and expressions used in the statute and not
according to general rules and principles, at the risk of raising diffi-
culties, uncertainties, and doubts, from which the law asit exists at
present may be free, and which it may not be easy or even possible
to foresee until the law, as altered, is subjected to the test of actual
practice and experience.”

Mg. JusTice CRESSWELL: 1 cannot but think that the abrogation
of the common law will be attended with very considerable danger.”

Me. JusTicE CromPron: “ I think it unadvisable to lose the
advantage of the power of applying the principles of the common law
to new offences, and combinations of circumsfances, arising from time
to time, which it is hardly possible that any codification, however
able and complete, should effectually anticipate.”

Among the changes in the law already made by Canadian statutes,
in recent years, and now confirmed by the Criminal Code, are the
following : .

The abolition of appeal to the Privy Council. (51 V., c. 43,8.1.)

The right of taking evidence of child, without oath. (53 V. e. 37,
sec. 13). :

The abolition of the right of aliens to a Jury de medietate lingue.
(R. S.C, c. 174, 5. 161).

The abolition of Solitary Confinement, the Pillory, and Desdands,
(R. 8. C., c. 181, s8. 34, 35).

The Amendments in the law as to Seduction and Defilement of girls,
Indecent Acts, Gross Indecency, Incest, Bigamy, Polygamy, Malicious
Injuries, Procedure, etc. (63 V. c. 37, secs. 3-31.)

The punishment of Municipal corruption. (52 V., c. 42, 8. 2.)

The Code provides that, in future, there shall be no committal for
trial by a coroner; and that there shall be no jury de ventre inspi-
ciendo.

It abolishes Adttainder, Outlawry, and pleas in abatement. .

The terms LARCENY, EMBEZZLEMENT, etc., are abolished, and the
word THEFT i8 substituted, as a general term, to comprise allacts of
fraudulent taking, and of fraudulent conversion, misappropriation, and
breach of trust.

It also abolishes the distinction between felonies and misdemeanors,
and modifies, in accordance with this change, the regulation of
arrests, bail, jury challenges, etc.
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The distinction, (for many years past merely nominal), between
principal offenders and accessories before the fact is also abolished ;
and 80, also, is the rule that a wife, committing an offence in the
presence of her husband, is presumed to act under compulsion,

The terms “malice” and  malice aforethought are discontinued ;
and corresponding changes are made in the definitions of murder and
manslaughter.

Asa general rule, no indictment can,in future, be preferred, without
a preliminary enquiry before the Magistrates,

A prisoner may examine witnesses at the preliminary enquiry ;
and he may make admissions at his trial.

Writs of error are abolished, and alterations are made in regard to
appeals and new trials ; and, in particular, the right is given to the
Minister of Justice to order a new trial,

The following appear to be new offences:

Breach of trust.

Being masked or disguised by night.

Bribery and corruption of or by a Judge or a member of parliament.
Conspiracy to bring a false accusation of crime.
Conspiracy to defile a woman.

Disobedience to orders of Court.

Fabricating evidence.

False accounting by clerks.

False statements by public officers.

Killing child in mother’s womb.

Misconduct in respect to dead bodies.

Neglecting to obtain assistance in child birth.
Personation. '

Selling offices.

Sending false telegrams.

Sending a telegram or letter in false name.

Spreading false news.

Stealing, between husband and wife, when living apart.

There are also, (amongst other changes and modifications noted
in the comments), some alterations and amendments, of more or
less importance, in regard to the following subjects:

Abduction.
Accessories after the fact.
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Arson.
Articles of the Peace.
Amendments at Trial
Attempts.
Bigamy.
Burglary.
Calling the jury panel.
Compensation. for loss’of property.
Conspiracies.
Costs.
Disabilities.
Escapes and Rescues.
False statements by promoters, directors, &c. of Companies.
Forgery.
Induictments.
Indecent Acts.
Jurisdiction of ‘General or Quarter Sessions.
Libel.
Limitations of time for prosecuting offences.
Manslaughter.
Mischief.
Murder.
Non-suspension of Civil Remedy.
Nuisances.
Obscene books, pictures, ete.
Perjury.
" Rape.
Restitution.
Riots, ete.
Suicide.
Taking verdict on Sunday.
Trial.
Venue.
Witcheraft.

And, by sec. 4 of the Canada Evidence Act 1893, the accused and
‘he husband or wife of the accused are made competent witnesses
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CRIMINAL CODE, 1892.

[65-56 VicT., c. 29.]

AN ACT RESPECTING THE CRIMINAL LAW.

[Assented to 9th July, 1892.]

HER Majesty, by and with the advice and consent of the Senate
and House of Commons of Canada, enacts as follows :—

TITLE L
INTRODUCTORY PROVISIONS:
PART I.

PRELIMINARY,

1. short titte.—This Act may be cited for all purposes as The
Criminal Code, 1892.

2. commencement of Act.—This ‘Act shall come into forcé on the
first day of July, 1893.

3. Explsnation of terms.—In this Act the following expressions
have the meanings assigned to them in this section unless the context
requires otherwise :

(a.) The expression “ any Act,” or “any other Act,” includes any
Act passed or to be passed by the Parliament of Canada, orany Act
passed by the legislature of the late province of Canada, or passed or
to be passed by the legislature of any province of Canada, or passed
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by the legislature of any province included in Canada before it was
included therein ; R.S.C,, e. 174, 8. 2 (a).

(b.) The expression “Attorney-General” means the Attorney-
General or Solicitor-General of any province in Canada in which any
- proceedings are taken under this Act, and, with respect to the North-

west Territories and thedisirict of Keewatin, the Attorney-General

of Canada; R.S.C., c¢. 150, 8. 2 (a).

(¢) Theexpression “ banker " includes any director of any incor-
porated bank or banking company ; R.S.C., c. 164, 5. 2 (g).

(¢') “Carnal knowledge"” is complete upon penetration to any
even the slightest degree, and even without the emission of seed.

(d.) The expression “ cattle,” includes any horse, mule, ass, swine,
sheep or goat, as well as any neat cattle or {animal of the bovine
species, and by whatever technical or familiar name known, and shall
apply to ono animal as well as to many; RS.C, c. 172,8. 1.

(e.) The expression “ Court of Appeal” includes the following
courts : R.S.C., c. 174, 8. 2 (R).

(i.) In the province of Ontario, any division of the High
Court of Justice ;

(ii.) In the province of Quebec, the Court of Queen's Bench,
appeal side ;

(iii.) In the provinces of Nova Scotia, New Brunswick and
British Columbis, and in the North-west Territories, the Suprems
Court in banc ;

. (iv.) In the province of Prince Edward Island, the Supremse
Court of Judicature ;
(v.) In the province of Manitoba, the Court of Queen’s Bench;

(f.) The expression “ district county or place” includes any divi-
sion of any province of Canada for purposes relative to the admi-
nistration of justice in criminal cases; R. 8.C,, c. 174, 8. 2 ().

(9.) The expression “document of title to goods” includes any
bill of lading, India warrant, dock warrant, warehouse-keepers
certificate, warrant or order for the delivery or transfer of any
goods or valuable thing, bought and sold note, orany other document
used in the ordinary course of business as proof of the possession
or control of goods, authorizing or purporting to authorize, either
by endorsement or by delivery, the possessor of such document to
transfer or receive any goods thereby represented or therein men-
tioned orreferred to ; R.S.C, c. 164,8. 2 (a).

(h.) The expression “ document of title to lands " includes any
deed, map, paper or parchment, written or printed, or partly written
and partly printed, being or containing evidence of the title, or any
part of the title, to any real property, or to any interest in any
Teal property, or uny nbtarial or registrar’s copy thereof, or any
duplicate instrument, memorial, certificate ur document authorizel
or required by any law in force in any part of Canada respecting
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registration of titles, and relating to such title ; R.S.C,, c. 164,
8. 2 (b).

(i.) The expression ‘‘ explosive substance "includes any materials
for making an explosive substance; also any apparatus, machine,
implement, or materials used, or intended to be used, or adapted for
causing, or aiding in causing, any explosion in or with any explosive
substance ; and also any part of any such apparatus, machine or
implement ; RS.C., c. 150, 8. 2 (b).

(j.) “ Finding the indictment ” includes also exhitgting an inform-
ation and making a presentment ; R.8.C., ¢. 174, s. 2 (d).

 Finding the indictment " formerly included the taking of an inquisition :
but it will be seen, by article 642, that, in future, no one is to be tried upon
a coroner's inquisition : and, upon the taking of any such inquisition whereby
any person is charged with manslaughter or murder, the coroner, according to
article 568, must,—if the person so aifected be not already charged with the
offence before a magistrate or justice,—have him brought or made toappear
before & magistrate or justice for prosecution.

A eriminal information is an accusation of crime made against a person
by the Attorney General or the Solicitor General without sending an indictment
before a grand jury, and is usually filed, as explained by Sir James F. Stephen,
» in cases of misdemeanors having a tendency to disturb the public peace or
« 1o interfere with good government, as, for instance, cases of seditious
« libels or other libels in which the public are interested, cases of oflicial cor-
« ruption or fraud or misconduct, cases of bribery.” (1).

Although A PRESENTMENT is made of a true bill when found by a grand jury
upon an indictment laid before them, a presentment properly,so called isa written
charge made against a particular person by a grand jury accusing such person of
an offence of which the grand jury have taken notice from their own knowledge
and observation, without any previous indictment being laid before them. Lord

Coke says,  every indictment is a presentment, but every presentment is not
an indictment.” (2)

(k) Having in one’s possession, includes not only having in
one’s own personal possession, but also knowingly—

(i.) having inthe actual possession or custody of any other per-
son; and

(ii.) having in any place (whether belonging to or occupied by
one’s self or not) for the use or benefit of one's selfor of any other
person ; RS.C, ¢ 164,8.2 (I);c. 165, 8, 2;¢. 167,8. 2; c. 171, 5.
35 50-51 V., c. 45,8 2 (e).

If there are two or more persons, any one or more of whom,
with the knowledge and consent of the rest, have any such thing
in his or their custody or possession, it shall be deemed and taken
to be in the custody and possession of each and all of them;

(1) The expressions * indictment " and “ count " respectively
include information and presentment as well as indictment, and
also any plea, replication or other pleading, and any record ; R.S.
C,c 174,82 (c{

{1y Steph. Dig. Cr. Proc., 126,
(2) 2 Inst. 739.
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(m.) The expression *intoxicating liquor ” means and includes
any alcoholic, spirituous, vinous, fermented or other intoxicating
liquor, or any mixed liquor a part of which is spirituous or vinous,
fermented or otherwise intoxicating ; R.S.C, ¢. 151. 8.1 (d.)

The English Licensing Act 35 & 36 Vict. c. 94. sec. 74, defines intoxicating
liquor as * spirits, wine, beer, porter, cider, perry, and sweets, and any fer-
« mented, distilled, or spirituous liquor which cannot, aceording to any law for
« the time being in force, be legally sold without a license from the Commis-
« sioners of Inland Revenue.”

The Canada Temperance Act, 49 Vict. c. 106, s. 2, defines intoxicating liquors
as “any and every spirituous or malt liquor and every wine and any and
+ every combination of liquors or drinks that is intoxicating and any mixed
«« Jiquor capable of being used as a beverage and part of which is spirituous or
« otherwise intoxicating.”

And by the Quebec License Act 1878 the words intoxicating liquors mean,
<« brandy, rum, whiskey, gin, and wine of all descriptions, ale, beer, lager beer,
<« porter cider and all other liquors containing an intoxicating principle, and all
<« beverages, composed wholly or in part of any such liquors.”

(n.) The expression “ justice ” means a justice of the peace, and
includes two or more justices, if two or more justices act or have
jurisdiction, and also any person having the power or authority of
two or more justices of the peace ; R.S.C, c. 174, 5.2 (6).

(0.) The expression “ loaded arms " includes any gun, pistol or
other arm loaded with gun powder, or other explosive substance,
and ball, shot, slug or other destructive material, or charged with
compressed air and ball, shot, slug or other destructive material ;

(0".) The expression “military law” includes The Militia Act
and any orders, rules and regulations made thereunder, the Queen’s
Regulations and Orders for the Army ; any Act of the United
Kingdom or other law applying to Her Majesty’s troops in Ca-
nada, and all other orders, rules and regulations of whatever nature
or kind soever to which Her Majesty’s troops in Canada are subject ;

(p.) The expression *“municipality ” includes the corporation of
any city, town, village, county, township, parish or other territorial
or local division of any province of Canada, the inhabitants
whereof are incorporated or have the right of holding property
for any purpose ; R.S.C., c. 164, 8. 2 (j).

(p") In the sections of this Act relating to defamatory libel the
word “ newspaper ” shall mean any paper, magazine or periodical
containing public news, intelligence or occurrences, or any remarks
or observations thereon, printed for sale and published periodically,
or in parts or numbers, at intervals not exceeding thirty-one days
between the publication of any two such papers, parts or numbers,
and also any paper, magazine or periodical printed in order to bhe
dispersed and made public, weekly or oftener, or at intervals nok
exceeding thirty-one days, and containing only or principally adwor-
tisements;

(g-) The expression “ night " or ‘ night time ” means the inter-
val between nine o'clock in the afternoon and six o'clock in the
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forenoon of the following day, and the expression “day ™ or  day
time " includes the interval between six o’clock in the forenoon and
nine o’clock in the after-noon of the same day ;

(r.) Theexpression “ offensive weapon " includes any gun or other
fire-arm or air-gun, or any part thereof, or any sword, sword blade,
bayonet, pike. pike-head, spear, spear-head, dirk, dagger, knife, or
other instrument intended for cutting or stabbing, or any metal
knuckles, or other deadly or dangerous weapon, and any instrument
or thing intended to be used as a weapon, and all ammunition which
may be used with or for any weapon ;: RS.C,, ¢. 151, 8. 1 (¢).

gl

(s.) The expression “ peace officer ” includes a mayor, warden,
reeve, sheriff, deputy sheriff, sherift’s officer, and justice of the peace,
and also the warden, keeper or guard of a penitentiary and the
gaoler or keeper of any prison, and any police officer, police constable,
bailiff, constable or other person employed for the preservatjon and
maintenance of the public peace, or for the service or execution of
civil process ;

(t) The expressions “ per-on,” “owner,” and other expressions
of the same kind include Her Majesty and all public bodies, bodies
corporate, societies, companies, and inhabitants of counties, parishes,
municipalities or other districts in relation to such acts and things
as they are capable of, doing, and owning respectively ;

(z.) The expression “prison” includes any penitentiary, common
gaol, public or reformatory prison, lock-up, guard room or other
place in which persons charged with the commission of offences
are usually kept or detained in custody ;

(v.) The expression ‘ property " includes: R.S.C, c. 164, s. 2 (¢).

(i.) every kind of real and personal property, and all deeds and
instruments relating, to or evidencing the title or right to any pro-
perty, or giving aright to recover or receive any money or goods;

(ii.) notonly such property as was originally in the possession or
under the control of any person, but also any property into or
for which the same has been converted or exchanged and anything
acquired by such conversion or exchange, whether immediately or
otherwise ; .

(iii.) any postal card, postage stamp or other stamp issued or
prepared for issue by the authority of the Parliament of Canada, or
of the legislature of any provinee of Canada, for the payment to the
Crown or any corporate body of any fee,, rate or duty, and whether
gtill in the possession of the Crown or of any person or corporation ;
and such postal card or stamp shall be held to be a chattel, and to
be equal in value to the amount of the postage, rate or duty ex-
pressed on its face in words or figures or both ;

(w.) The expression ‘ public officer”” includes any inland revenue
or customs officer, officer of the army, navy, marine, militia, North-
west mounted police, or other officer engaged in enforcing the laws
relating to the revenue, customs, trade or navigation of Canada;
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(x.) The expression “ shipwrecked person ” includes any person
belonging to, on board of or having quitted any vessel wrecked,
stranded, or in distress at any place in Canada ; R.S.C, c. 81, 8.2 (h.)

(y.) The cxpression * Superior Court of Criminal Jurisdiction "
means and includes the following courts :

(i.) In the province of Ontario, the three divisions of the High
Court of Justice; '
(ii.) In the province of Quebec, the Court of Queen’s Bench.

(iii.) In the provinces of Nova Scotia, New Brunswick and
British Columbia, and in the North-west Territories, the Supreme
Court; . )

(iv.) In the province of Prince Edward Island, the Supreme
Court of Judicature;

(v.) In the province of Manitoba, the Court of Queen’s Bench
(Crown side) ; :

(2.) The expression ‘‘territorial division ” includes any county,
union of counties, township, city, town, parish or other judicial divi-
sion or place to which the context applies; R.8.C., c. 174, 8. 2 (g).

(aa). The expression “testamentary instrument’ includes any
will, codicil, or other testamentary writing or appointment, as well
during the life of the testator whose testamentary disposition it
purports to be as after his death, whether the same relates to real
or personsl property, or both; R.S.C., c. 164, 8. 2 (7).

(bb.) The expression *‘ trustee ”’ means a trustee on some express
trust created by some deed, will or instrument in writing, or by parol,
or otherwise, and includes the heir or personal representative of any
such trustee, and every other person upon or to whom the duty
of such trust has devolved or come, whether by appointment of a
court or otherwise, and also an executor and administrator, and an
official manager, assignee, liquidator or other like officer acting
under any Act relating to juint stock companies, bankruptcy or
insolvency, and any person who is, by the law of the province of
Quebec, an ** administrateur” or “ fidéicommissaire” ; and the expres-
sion “ trust "’ includes whatever is by that law an ‘ administration”
or “ fidéicommission” ; R.S.C, ¢. 164, 8. 2 (¢).

(cc.) The expression ‘ valuable security” includes any order,
exchequer acquittance or other security entitling or evidencing fhe
title of any person to any share or interest in any public stock\or
fund, whether of Canada or of any pruvince thereof, or of the United
Kingdom, or of Great Britain or Ireland, or any British colony or
possession, or of any foreign state, or in any fand of any body
corporate, company or society, whether within Canada or the
United Kingdom, or any British colony or possession, or in any
foreign state or country, or to any deposit in any savings bank or
other bank, and also includes any debenture, deed, bond; bill, note,
warrant, order or other security for money or for payment of money,
whether of Canada or of any province thereof, or of the United
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Kingdom or of any British colony or possession, or of any foreign
state, and any document of title to lands or goods as hereinbefore
defined wheresoever such ldnds or goods are situate, snd any stamp
or writing which secures or evidences title to or interest in any
chattel personal, or any release, receipt, discharge or other instru-
ment, evidencing payment of money, or the delivery of any chattel
personal; and every such valuable security shall, where value is
material, be deemed: to be of value equal to that of such unsatisfied
money, chattel personal, share, interest or deposit, for the securing
or payment of which, or delivery or transfer or sale of which, or
for the entitling or evideneing title to which, such valuable security
is applicable, or to that of such mozey or chattel personal, the
payment or delivery of which is evidenced by such valuable security ;
53V, ¢ 37, 8 20.

(dd.). The expression * wreck ” includes the cargo. storés and
tackle of any vessel and all parts of a vessel separated therefrom,
and also the property of shipwrecked persons ;

(ee.) The expression * writing”’ includes any mode in which
and any, material on which, words or figures whether at length, or
abridged are written, printed or otherwise expressed, or any map
or plan is inscribed.

4. Meaningofexpressions inother Acts. The expression “ mail, ”

“mailable matter}” “ postletter,” ¢ post letter bag,” and ‘- post office ”
when used in this Act have the meanings assigned to them in The
Post Office Act, and in every case in which the offence dealt with
in this Act relates to the subject treated of in any other Act the
words and expressions used herein in respect to such offence shall

have the meaning assigned to them in such other Act.

The « Post Office Act,” assigns to the above expressions the following mean-
ings =~

The expression * ma1L " includes every conveyance by which post letters are
carried, whether it is by land or by water ;

The expression * MAILABLE MATTER " includes any letter, packet, parcel,
newspaper, book or other thing which by this Act, or by any regulation made
in pursuance of it, may be sent by post ;

The expression « poST LETTSR ~’ means any letter transmitted by the post or
delivered through the post or deposited in any post office orin any letter box put
up anywhere under the authority of the Postmaster General, and a letter shall
be deemed a post letter from the time of its being so deposited or delivered
to the time of its being delivered to the person to whom it is addressed ; and a
delivery to any person authorized to receive letters for the post shail be deemed
& delivery at the post office ; and a delivery of any letter or other mailable
matter at the house or ¢ffice of the person to whom the letter is addressed, or to
him, or to his servant or agent, or other person considered to be authorized to
receive the letter or other mailable matter, according to the usual manner of
delivering that person’s letters shall be a delivery to the person addressed :

The expression ‘* PoST LETTER BAG ' includes g mail bag, basket or box, or
Jpacket or parcel, or other envelope or covering in which mailable matter is
conveyed whether it does or does not actually contain mailable matter ;

The expression * post office ” means any building, room, post office railway
car, street letter box, receiving box or other receptacle or place -where post
letters or other mailable matter are received or delivered, sorted, mdde up or
despatched ; ) c

.
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5+ offences against Imperial Statutes.—No person shall be pro-
ceeded against for any offence against any Act of<the Parliament
of England, of Great Britain, or of the United Kingdom of Great-
Britain and Ireland, unless such Actis, by the express terms thereof,
or of some other Act of such Parliament, made applicable to Canada
or some portion thereof as part of Her Majesty’s dominions or pos-
sessions. :

" 6. Punishments.—Every one who commits an offence against this
Act is liable as herein provided to one or more of the following
punishments :—

(a.) Death ;

(b.) Imprisonment;

(¢.) Whipping ;

(d.) Fine ;

(e.) Finding sureties for future good behaviour;

(f.) If holding office under the Crown, to be removed therefrom ;

{g9.) To forfeit any pension or superannuation allowance ;

(h.) To be disqualified from holding office, from sitting in Par-
liament and from exercising any franchise ;

(i) To pay costs;

(j) To indemnify any person suffering loss of property by
commission of his offence. :

PART II.

MATTERS OF JUSTIFICATION OR EXCUSE.

7« General rule under common taw.—All rales and principles of
the common law which render any circumstances a justification or
excuse for any act, or & defonce to any charge, shall remain in force
and be applicable to any defence to a charge under this Act except
in 80 far as they are hereby altered or are inconsistent herewith.

8. General rule under this Act.—The matters provided for in this
part are hereby declarsd and enacted to be justifications or excuses in
the case of all charges to which they apply. ’

9. Children underseven.—No porson shall be convicted of an
offence by reason of any act or omission of such person when under
the age of seven years,

_10. cnildren between seven and fonrteon.— N0 person shall be con-
victed of an offence by reason of an act or omission of such person
when of the age of seven, but under the age of fourteen years, unless
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he was competent to know the nature and consequences of his conduect,
and 1o appreciate that it was wrong.

It is well established, as a general principle, that the essence of a criminal
offence is the evil or wrongful intent with which the act is done. This is the
doctrine embodied in the legal maxim, Aclus non facit reum nisi mens sil rea,
«the act itself does not make a man guilty unless his intention were so.” (1) Of
course this principle is not to be taken as absolute and without limitation. For
instance, ** whenever the law positively forbids a thing to be done, it becomes
« thereupon ipso faclo illegal to do it wilfully, or in some cases even igno-
«rantly.” (2) In general however, the intention of the party at the time of
« commitling an act charged as an offence is as necessary to be proved as any
« other fact laid in the indictment, though it may happen that the proof of
« intention consists in shewing overt acts only, the reason in such cases being
« that every man is prima facie supposed to intend the necessary or even
« probable or natural consequences of his own acts.” (3) ’

But a child within the age of seven is considered without any capdcity to
discern good from evil or right from wrong. and is so conclusively presumed to
be incapable of crime that this presumption cannot be rebutted. Between
the ages of seven and fourteen there is still a presumption, but only prima
facie, that the child is incapable, thal is, the presumption is one which may be
rebutted by clear and conclusive evidence of actual capacity. Therefore, when
a child between seven and fourteen'is charged with an offence it must be proved
not only that he committed the act, but that he did it with a guilty knowledge
of wrong doing. {4) This prima facie presumption of incapacity will, undoubtedly,
grow weaker and become easier of rebuttal as the child advances towards its
fourteenth vear. In one case, an infant, between eight and nine was found
zuilty of burning two barns, and, as it appeared. upon examination, that he
had malice revenge crafl and cunning, he was condemned to be hanged, and
was executed accordingly. (5) In another case a child of ten, after killing his
companion hid himself, and as it appeared by his hiding that he could discern
between good and evil he was hanged. (6) And in 1748, at Bury Assizes, before
Lord Chiet Justice Willes a boy of ten was convicted on his own confession of
murdering his bedfellow, a girl of about tive years old, and as the whole of the
boy’s conduct shewed undoubted tokens of a mischievous discretion the judges
all agreed that he was a proper subject for capital punishment. {7)

11. Imsantty.—No person shall be convicted of an offence by
reason of an act done or omitted by him when labouring under
natural imbecility, or disease of the mind, to such an extent as to
render him incapable of appreciating the nature and-quality of the act
or omission, and of knowing that such act or omission was wrong.

2. A person labouring under specific delusions, but in other
respects sane, shall not be acquitted on the ground of insanity, under
the provisions hereinafter contained, unless the delusions caused
him to believe in the existence of some state of things which, if
it existed, would justify or excuse his act or omission,

(1) Broom's Leg. Max: 6th Ed : 300.
(2) Broom’s Leg. Max. 6th Ed : 301.
Reg. v. Prince, L. R., 2 C. C. R. 154.
(3) Broom's Leg. Max. 6th Ed : 304,
R. v. Moore,.3 B. and Ad. 188.
Reg. v. Hieklin, L. R. 3 Q. B. 375.
{4) 4 Bl. Com. 23.; 1 Bish, New Cr. Law Com. p. 219; Rex v. Owen, 4 Car.
and P. 236; Rex v. Groombridge, 7 C. and P. 582, :
(5) 1 Russ. Cr. 5th Ed. 110 ; Dean's case; { Hale 25, note (u.)
{6) 1 Russ. Cr. 5th Ed. 110; Spigurnal’s case, | Hale 26. .
{7} 1 Russ. Cr. 5th Ed. 110,-112. York’s case Fost. 70 et seq. - N
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3. Every one shall be presumed to be sane at the time of doing
or omitting to do any act until the contrary is proved.

It will be seen by this section that the defence of insanity, in order to be
of any avail must be supported by evidence establishing that the accused
committed the offence, either—

(1) While laboring under natural imbecility or disease of the mind to such an
. extent tnat he could not appreciate the nature and quality of his act,and couid
not know that it was wrong, or

(2) While laboring under specific deluslons causing him, though sane in other
respects, to believe in the existence of some state of things which if #t existed
would justify or excuse his act.

So that, if the defence be actual insanity, the mere fact of the accused
being insane would not of itself be sufficient. It must be shewn also that when he
committed the offence the accused was so insaue, insane to so great an extent,
as to render him incapable of appreciating the nature and quality of his act and
to prevent him from knowing that it was wrong ; and if the defence be that the
accused, though sane in other respects, was when he committed the offence
laboring under some delusion, it must be shewn that the specific delusion under
which be was laboring caused him to believe that there then existed a state of
things which if it had existed in reality would have justified or excused his act.

Taking the law therefore as here expressed a man may be insane and still be
convicted of an offence : in others words notwithstanding his insanity he will be
. heldresponsible and punishable, unless his insanity was such thatit rendered him
“incapable of knowing that what he did was wrong; and although a man may be
laboring under some delusion when he commits an offence he may still be con-
victed of and punished for that offence, unless the delusion wére such that it
made him believe that something then existed which if it had been a reality
would have justified or excused what he did, as for instance a delusion that he
was being violently attacked and in danger of being murdered, and that he
was obliged in self defence to kill his supposed antagonist.

Medical experts assert that, a knowledge of the wrongfulness of an act may
co-exist with insanity, that, + in all lunatics and in the most degraded idiots the
« feeling of right and wrong may be proved to exist,” and that, ¢« the whole
« management of insane asylums presupposes a knowledge of right and wrong on
s the part of theirinmates.” (1) Onthis account it is contended by some that the
legal rule of responsibility should include « not only the knowledge of good and
« evil but the power (o choose the one and refrain from the other™; (2) and that
therefore it should be a good defence to establish that the accused’s insanity
prevented him from controlling his actions and rendered him unable to refrain
from doing the act, although he knew it tobe wrong.{3)- This is said to be the
law under the I‘rench and the German Codes ; and the same principle has been
adopted by some American Courts. (4) SirJames F. Stephen hasslated that it is
even the law of England. For, although the foregoing article of our code is
identical, in meaning, if not in exact wording, with section 22 of the Draft of
the English Criminal Code, as revised by the four Royal Commissioners
appointed to consider and report thereon, and although in their joint report
those Commissioners declared that section 22, as so revised by them. expressed
the existing law, 8Sir James F. Stephen,—who was one of the Commissioners,—

(Ikaucknill Cr. Lun,, 59 : Guy and F. Forensic Med., 220.
oodman & Tidy, For. Med., 874,875 ; Miller’s case, 3 Couper, 16-18,
1 Bish. New Cr. Law Com,, pp. 232-7.
| Beck. Med. Jur., 10 Ed., 723, 724.
{2) Browne's Med. Jur. of Ins., s.s. 13-18; Ray Med. Jur., s.s, 16-19; Whart.
& Stiles Med. Jur,, s. 59.
{3) Com. v. Mosler, & Pa., 264, 267; | Bish. New Cr. Com., p.p. 224, 239, 240.
(4) 13 Cr. Law Mag., 28; Bradley v. State, 31 Ind. 492 ; Parsons v, State (Ala.),
9 Cr. Law Mag., 812-828.
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has expressed a different opinion, and, in giving, in one of his books, his
understanding of the law of England on this subject, he there says that, **no act
« i3 a crime if the person who does it is, at the time when it is done, prevented.
« either by defective mental power or by anyv disease affecting his mind, from
« controlling his own conducl.” And again he says, “ It has been thought
« that the law of England is that the fact that & man is disabled from controlling
-« his conduct by madness is not. if proved, a good defence to a charge of crime
« in respect of an act so done. Thisappears to me to be a mistake traceable
« in part to 8 misunderstanding of the meaning and in part io an exaggeration
« of the authority of the answers of the judges in MacNaghten's case.” (1)

The view here taken by Sir James F. Stephen does not, however, appear to
be the one taken by English judges in general. For instance, in a case of
shooting and wounding in 1812; Mr. Justice LeBlanc charged the jury that if
they were of opinion that the prisoner was, when he committed the offence,
capable of distinguishing right from wrong, and was not under the influence of
-any illusion which disabled him from discerning that he was doing a wrong
act, he would be guilty in the eye of the law. (;’.J In another case where the
prisoner was on trial for murder, Chief Justice Manslield told the jury that in
order to support the defence of insanity it ought to be proved, by the most
distinct and unquestionable evidence, that the prisoner was incapable of
judging between right and wrong. (3} And in a case where the prisoner was
charged with shooting at the Queen, Lord Denman, C.J., said to the jury,
« The question is whether the prisoner was laboring under that species of
« insanity which satisfies you that he was quite unaware of the nature character
« and consequence of the act he was committing, or, in other words, whether
« he was under the influence of a diseased mind, and was really unconscious,
« at the time he was committing the act, thal it was a crime.” (4) In effect the
same doctrine was laid down by Lord Lyndhurst in a murder trial at Bury in
1831;(5) by Baron Bramwell in Hayne’s case; (6) by Baron Parke, in Barton’s
case ; {7) by Mr. Justice Maule, in Higginson’s case ; (8) by Mr. Justice Wightman
in Burton’s case; (9) by Chief Justice Erle in Leigh's case ; {10) by Chief Justice
Tindal in MacNaghten’s gase ; (11) and by Baron Martin in the Townley murder
case in 1863. (12) In a still more recent case of murder at Chatham, in 1875,
Mr. Justice Brett said. « The man may be mad. I assume that he is so in the
« medical sense of the term ; but the question here is whether he is so mad as
«to be absolved from the consequences of what he has done? He isnot so
- absolved, though'he is mad, if he be not so mad as not to know what he was
+ doing, or not to know that he was doing wrong.” (13)

Drunkenness.—With regard to derangement of the mind by the use of
intoxicating liquors, the rule is that if drunkenness be contracted voluntarily
it will not relieve a person from responsibility for a criminal offence committed
by him while in a drunken condition, whether at the time he knows whathe
is doing or not. (14) Still if the act be one which must, in order to render it a
criminal offence, be done with some particular intent, the fact of its being done

(1) Steph. Gen. View, Cr, Law, 78, 80, i
(2) Bowler's case, Collis. Lun., 673; ! Russ. Cr., 5 Ed., 117, 118, ~
{3) Bellingham's case, Collis Addend., 636; | Russ. Cr. 118.
14) Reg. v. Oxford, 9 C. & P., 525; | Russ. Cr,, L 19.
(5) Rex. v. Offord, 5 C. & P., 168 ; | Russ. Cr., 119.
{6) Reg. v. Haynes, | F. & F., 666; ( Russ. Cr, 131,
17) Reg. v. Barton, 3 Cox C. C., 275; | Russ. Cr., 126.
+ (8) Reg. v. Higginson, | C. & K., 129: | Russ, Cr., 124.
.19 Reg. v. Burton, 3 F. & F.,, 772; | Russ. Cr., 127, 128,
(10) Reg. v. Leigh, 4 F. & F., 915; 1 Russ. Cr., 132, note (¢).
(1) Reg. v. MacNaghten, 10 Cl. & F., 200; 1 Russ. Cr, 121; Woodman
& Tidy, 872.
(12) Reg. v. Townley, 3 F. & F,, 829 ; t Russ. Cr., 129, 130.
(13} Reg. v. Blomfield, Vide « Lancet,” July 31, 1875; Woodman & Tidy. 871.
(14) Bl Com., 26 ; | Hale, 32; | Hawk., P C, c. I, s. 6; | Russ, Cr., I14.

<
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when the offender is in a state of intoxication should be taken into account in
deciding whether he bas such intent or not. {1)

If the drunkenness be involuntary, as if a person be made drunk by stratagem
or fraud, or by some mistake, as by a physician unskiifully administering some
drug or intoxicant to a patient, or if a man become intoxicated in any other way
than by his own voluntary act, he wili.not be responsible for an offence com-
mitted whilé so affected to an extent which prevents him from knowing what
he is doing or from knowing that he is doing wrong. (2) Or, if by habitual
drinking a person become affected by a fixed frenzy, delirium tremens, or other
form of insanity, whether permanent or intermittent, he cannot be held respon-
sible for an act done by him while thus affected, if he be thereby rendered
incapable of knowing that the act is wrong, orif he be thereby subjected to
some specific delusion causing him to believe in the existence of some state of
things which, if real, would justify or excuse his act. (3)

12. Compuision by threats.—Except as hereinafter provided, com-
pulsion by threats of immediate death or grievous bodily harm from
a person actually present at the commission of the offence shall be
an excuse for the commission, by a person subject to such threats,
and who believes such threats will be executed, and who is nota
party to sny association or conspiracy the being a party to which
rendered him subject to compulsion, of any offence other than treason
as defived in paragraphs a, b, ¢, d, and e of subsection one of section
sixty-five, murder, piracy, offences deemed to be piracy, attempting
to murder, assisting in rape, forcible abduction, robbery, causing
grievous bodily harm and arson.

According to this article, (the provisions of which, together with those of
article 13, are included in section ?3 of the English Draft Code), a parson is
relieved from responsibility for any offence (other than the offences specially
excepted By the article), when committed under compulsion by threats, if it be
proved,—Ist, that the threats were of immediate death or grievous bodily harm,
made by some one actually present at the commission of the offence; 2nd, that
the person so threatened believed such threats would be executed, and 3rd, that
he was nota party to any association or conmspiracy rendering him subject to
compulsion.

ILLUSTRATIONS.

A, under compulsion by threats of immediate death or grievous bodily harm
from B, then actually present, sets fire to C's house, believing that B will carry
out his threats. A is not excused, but is guilty; because arson is one of the
offences excepted by the article.

A, under compulsion by threats of immediate death or grievous bodily harm
from B, then actually present, commits a common assaull upon C, believing
that B’s threats will be executed. A is excused; because the offence is one of
those not excepled by the article.

A, under compulsion by threats of death or grievous bodily harm from B,
who is not aetually present, commits a common assault upon C, believing that
B will oarry out his threats. A is not excused.

(ty Rex v. Meakin, 7C. & P., 297; Reg. v. Monkhouse, 4 Cox GC. C., 55 ; Reg.v.
Cruse, 8 C. & P., 541-546; R. v. Moore, 6 Law Rep. (N.S.), 581; 3C. &K, 319;
{ Russ. Cr., {15 ; Steph. Gen. View Cr. Law, 81 ; King v. State (Ala.), 8 So. Rep.,
856 13 Cr. Law Mag., 654 ; Chatham v. State (Ala.), 9 So. Rep., 607; 13 Cr. L.
Mag., 938 ; { Bish. New Cr. L. Com. 233.

{2 1 Russ. Cr, 5 Ed., 14; Co. Lit.,, 247; 1 Bale, 32; { Bish. New Cr. Law
Com., 250, :

(3y | Hale, 30; 1 Russ, Cr., 114; U. S. v. Drew, q/ Mason, 28 ; Burrow’s case,
1 Lewin, 23,
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A, being threatened with immediate death or grievous bodily harm from B,
who is actually present, commits a common assault on G, but 4 does not believe
that B will carry oul his threats. A is not excused.

A, as a member of an association or conspiracy, becomes bound to act with
his co-associates or co-conspirators; and, it being resolved that B shall be
assaulted, A acting under compulsiou by threats of immediate death or grievous
bodily harm from his co-associates or co-conspirators, assaults or assists in the
aseault on B. A is not excused.

Compulsion by force.—Although the law will not excuse the commission of
any of the above excepted offences,—such as murder, piracy, rape, arson.—done
under cumpulsion by threats even of immediate death, it will be different with
a person who is not a free agent physically, but who is subjected,~not to
threats operating on his mental faculties,—but to actual physical force exercised
without or against his consent hy a third party at the time of the act being done,

ILLUSTRATION.

« If A, by force take the arm of B, in which is a weapon, and thereby kill C,
« A is guilty of murder, not B; " (1) for B, in this instance, is as unwittingly the
instrument of A, as, if he were inanimate or unconscious; and his own will has
nothing at all to do with the act, which is as exclusively the act of A as if the
weapon were in the latter’s hand instead of in B’s.

Compulsion by necessity.—The law of necessity is paramount over all other
laws; and it has been well said that every law of man, common law or statutory
law, has in it the implied exception, which is of the same force as if expressed,
that obedience shall not be required when it is impossible, and that arract
which is unavoidable is no crime.(2) And, as everything which is necessary for.
a man to do to save his life is treated as compelled, it follows that if I am
attacked by a ruffian who seeks my life, I may kill him if I cannot otherwise
preserve my own life. (3) And, if during an embargo a vessel is Dy stress of
weather compelled to put into a foreign port and there sell her cargo, for the
preservation of the lives and property on board, she will not be adjudged guilty
of & breach of the Embargo Act. (4)

ILLUSTRATIONS.

A & B swimming in the sea after a shipwreck, get hold of a plank not large
enough to suppogt both. A pushes off B who is drowned. A commits no crime. {5)

A doctor kills a child in the act of birth as the only way to save the life of the
mother. The doctor is justified. (6)

Where shipwrecked sailors and passengers were escaping in a boat which
would not hold all, the sailors threw some of the passengers overboard. Held
that, unless the presence of the sailors was necessary for the common safety,
the passengers should have been kept in the boatin preference to the sailors. (7)

13. complnsion of wife.—No presumption shall be made that a
married woman committing an offence does 80 under compulsion
because she commits it in the presence of her husband.

() 1 Russ. Cr,, 5 Ed., 139; t East, P. C., 225.

{2) Reg. v. Dunnett, 1 Car. & K., 425.

(3) 4 BL Com.,, 183.

(4) The ¢« William Gray,” | Paine, 16 | Bish. New Cr. Law Com., § 351.
(5) Bacon's Max., No. 5; Burbridge Dig. Cr. Law, 38; 1 Hawk., c. 28, s. 26.
(6) Step. Gen. View Cr. Law, 2d Ed., 77.

(7) U. 8. v. Holmes, { Wall Jr,, | ; Burbridge Dig. Cr, Law, 37.
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This article very- properly abrogates the common law doctrine by which a
wife who committed any crime, other than treason or murder, in her husband’s
presence or company, was prima facie presumed to act under his coercion. (1)
Blackstone says that in his day this rule was at least & thousand years old in
England, and that among the northern nations of Europe the privilege extended
to every woman transgressing in company with a man, the indemnity being:
similar to that accorded to every slave who committed a joint offence with a
freeman. [ts origin is thus clearly deriVa%e) from the old barbaric notions of
the abject position of the wife in the matrigbnial relation.

Under this old rule it was held in one case where a wife went from house to
house uttering base coin, her husband accompanying her, but remaining ontside,
that her act must be presumed to have proceeded from his coercion. (2) While,
however, the common law protected a wife from punishment for any ordinary
crime committed by her under the coercion of her husband, or in his company,
which was construed as a coercion, (3) still as the husband’s presence merely
raised a prima facie presumption of coercion, if the evidence clearly shewed that
she was not drawn to the otfence by the husband, or if she were the principal
inciter of it she was punishable as well as her husband. (4) And if she committed
an offence voluntarily, or by the bare command, but without the actual presence
of the husband, at the time of committing the offence, she was punishable. (5)
Thus, where a woman was tried for uttering a forged order and her husband
for procuring her to commit the offence, and it appeared that although her
husband had ordered her to do it, he was not present when she did it, the judges,
upon a case reserved, held that the presumption of coercion did not arise, as the
husband was absent at the time of the utiering, and that the wife was properly
convicted of the uttering and the husband of the procuring. (6) And, again,
where the husband was a cripple and contined to his bed, his presence when
the wife committed a crime did not exonerate her; (7) probably because it was
considered that the ordinary prima facie presumption of his presence being a
coercion was destroyed by the stronger presumption that in his crippled condition
he was unable to coerce her.

By the terms of these twoarticles, 12 and 13, one rule, in regard to compulsion
or coercion, is laid down for all persons alike, whether married women or not.

14. Ignorance of the law.—The fact that an offender is ignorant
of the law is not an excuse for any offence committed by him. -

The doctrine embodied in this article is founded upon the general principle
that every person is presumed to know the law. (8, This presumption is so strong
that it has been held to be no defence for a foreigner, charged with a crime
committed in England, to shew that the act was no offence in his own country,
and that he did not know he was doing wrong in doing it in England. (9) And a
foreigner, while on board a British ship, which he has entered voluntarily, is as
amenable to British law as if he were on British land. (10) Where a defendant was
convicted of malicious shooting on the high seas upon an indictment laid under
a special statute passed only a few weeks before the offence was committed and
of which statute no notice could have reached the place where the shooting

(1) 1 Hale, 45; 1 Hawk. P.G,,c. 1,s.9; 4 Bl. Com., 28. .

(2} Connolly’s case, 2 Lewin, 229; | Bish. New Cr. L. Com., p.p. 214, 215.

(3) 1 Russ. Cr., 5 Ed., 139; 1 Hale, 45; 4 Bl. Com., 28. .

{4) 1 Hale, 516.

(5) 1 Russ. Cr., 5 Ed., 140; 1 Hawk. P.C,,c. I, s. 1. - )

(6) Rex v, Morris. East, T., 1814, M.S. Bayley, J., & Russ. & Ry, 270. '~

{7) Reg. v. Cruse, 2 M. C. C. R. 53; 1 Russ. Cr,, 147.

(8) Brown's Leg. Max,, 6 Ed., 247 et seq., 4 Bl. Com., 27; { Hale, 42; R.v.
Crawshaw, Bell 303.

(9) Rex v. Esop, 7C.&P., §56; Barronet's case, | E.&B. 1; 1 DearsC.C. R,,
51; 1 Russ,, 5th Ed., 154.

{10) Reg. v. Sattler, Reg. v, Lopez, D. & B. C. C,, 525. _
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happened, the conviction was nevertheless considered perfectly legal: although
the judges recommended a pardon. (1)

In article 21 of this code there is an exception to the general rule that ignorance
of the law shall be no excuse; for it is there enacted that * everyone, acting -
« under a warrant or process which is bad in law on account of some defect in
“ substance or in form apparent on the face of it, if he in good faith, and,
« without culpable ignorance and negligence, believes that the warrant or
« process is good in law, shall be protected from criminal responsibility to the
« same extent and subject to the same provisions as if the warrant or process
“ were good in law ; and ignorance of the law shall in such case be an excuse.'”

Ignorance or mistake of fact.—Although ignorance of the law is no excusa,
it is otherwise with regard to ignorance or mistake in point of fact, which as a
general rule will be a good and sufficient excuse; {2) for a mistake of fact may
negative the existence of an evil intent, which is the essence of a crime ; so that
whenever any one, without fault or carelessness, is, while pursuing a lawful
object, misled concerning facts, and acts upon them as he would be justitied in
doing were they what he believes them to be, he is legally as well as morally"
innocent. But the rule will not apply if the mistake be made in the course of
doing any unlawful act, and therefore if some unintended or unforeseen con-
sequence ensue from an act which in itself is wrongful and unlawful, the actor
will be as criminally responsible as if the consequence were intended and
foreseen; (3) nor will the rule apply if the mistake be due to any negligence or
want of due diligence; at least it will not apply so as to exomerate a person
entirely.

ILLUSTRATIONS.

A, in his own house strikes a blow under the mistaken though dona fide belief
that he is striking at a concealed burglar, but by this blow he kills B, a member
of his own family, A is guilty of no offence (4)

B, pretending by way of a practical joke to be a robber, presents an empty
pistol at A and demands his money. A, believing that B really is a robber,
kills B. A is justified. (5)

A kills B, a friendly visitor through negligently mistaking him for a burglar.
Although A cannot be convicted of murder he may be convicted of manslaughter
by reason of his having negligently failed to acquaint himself with the true state
of affairs. (6)

And where & physician was indicted for malpractice, it was no defence that
he was ignorant of facts with which it was his duty to become acquainted. (7)

When a statute makes an act indictable, irrespective of guilty knowledge of
“some fact connected with it, ignorance of the fact will be no defence. (8) Take
the following illustration given by Sir James F. Stephen: ¢ A abducts B, a girl

«of 15 years of age, from her father's house believing in good faith and on
* reasonable groundsthatB is 18 years of age. A commils an offence, although if
“ B had been 18 years of age she would not have been within the statute.” (9)

1{5. Execution of sentence.—LEvery ministerial officer of any court
authorized to execute alawful sentence, and every gaoler, and every

‘(1) Rex v. Bailey, Russ. & Ry. 1.

12y 4 Bl. Com.,, 27; 1 Hawk. P. C. Curw. ed., p. 5, § 14, note; 1 Bish. New
Cr. Law Com., 171..

{3) Arch. Cr. Pl,, 24; Clarke's Cr, Law, 70.

(4) Reg. v. Levitt, Cro, Car. 558; 1 Hale 474; Burbridge Dig. Cr, Law. 40.

(5) 1 Hale, P. C, 474 ; Burbridge Dig. Cr. Law, 41.

{6) Hudson v, MacRae, 4 B. & 8. 585; Whart. Cr. Law, 8 Ed. 3 89.

{7} R. v. Macleod, 12 Cox C. C. 534. See also article 212 post p.

(8) 1 Stark, C. P, 196; Sedg. Stat. Law, 2d Ed. 80; R.v, Myddleton, 6 T. R.
739; R. v, Jukes, 8 T. R. 536 ; Whart. Cr. Law, § 88,

(9) Steph. Dig. Cr. Law, Art, 34; R. v. Prince, L. R.2 C. C, R. 154,
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person lawfully assisting such ministerial officer or gaoler, is justified
in executing such sentence. .

16. Execution of pr —Every ministerial officer of any court
duly authorized to execute any lawful process of such court,
whether of a civil or criminal nature, and every person lawfully
agsisting him, i3 justified in executing the samec ; and every gaoler
who is required under such process to receive and detain any person
is justified in receiving and detaining him.

17+ Execution of warrants —Every one duly authorized to execute
a lawful warrant issned by any court or justice of the peace or other
person having juriediction to issue such warrant, and every person
lawfully assisting him, is justified in executing such warrant; and
every gaoler who is required under such warrant to receive and
detain any person is justified in receiving and retaining bhim.

18. Execution of err us sentence or pr ~—If a sentence is
passed or process issued by a court having jurisdiction under any
circumstances to pass such a sentence or issue such process, or if a
warrant is issued by a court or person having jurisdiction under any
circumstances to issue such a warrant, the sentence passed or process
or warant issued shall be sufficient to justify the officer or person
authorized to execiite the same, and every gaoler and person lawfully
assisting in executing or carrying out sach sentence process or
warrant, although the court passing the sentence or issuing the pro-
cess had not in the particular case authority to passthe sentence or to
issue the process, or although the court, justice or other person in the
particular case had no jursdiction to issue, or exceeded its or hig
Jurisdiction in issuing the warrant, or was, at the time when such
sentence was passed or process or warrant issued, out of the district
in or for whichsuch court, justice or person was entitled to act.

In their comments upon sections of the English Draft Code of the same import
as the foregoing articles 15 to 18, the Royal Commissioners said, *The result
« of the authorities justifies us in saying that wherever a ministerial officer, who
i3 bound to abey the orders of a court or magistrate, (as, for instance, in
‘ executing a sentence or effecting an arrest under warrant), and is punishable
‘ by indictment for disobedience, merely obeys the order which he has received,
‘ he is justified, if that order was within the jurisdiction of the person giving it.
“ And we think that the authorities shew that a ministerial ollicer obeying an -
« order of & court or the warrant of a magistrate, is juslified if the order or
* warrant was one which the court or magisirate could under any circumstances
* lawfully issue, though the order or warrant was in fact obtained improperly,
« or though there was a defect of jurisdiction in the particular case which might
“ make the magistrate issuing the warrant civilly responsible; on the plain
« principle that the ministerial officer is not bound to enquire what were the
s grounds on which the order or warrant was issued and is not to blame for
*¢ acting on the supposition that the court or magistrate had jurisdiction.”

[ ]
19.8entence or process without jurisaiction.—Every officer, gaoler
Or person executing any sentence, process or warrant, and every
person lawfully aseisting such officer, gaoler or person shall be pro-
tected from criminal responsability if he acts in good faith under the
belief that the sentence or process was that of a court having juris-
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diction or that the warrant was that of a court, justice of the peace
or other person having authority to issuc warrants, and ifit be proved
that the person.passing the sentence or issuing the process acted as
such a court under colour of having some appointment or commission
lawfully authorizing him to act as such a court, or that the person
igsuing the warrant-acted as a justice of the peace or other person
having such authority, although in fact such appointement or com-
mission did not exist or had expired, or although in fact the court or
the person passing the sentence or issuing the process was not the
court or the person authorized by the commission to act, or the person
issuing the warrant was not duly authorized ro to act.

It will be seen that article 18 protects an officer who executes the sentence or
warrant of a court or person having jurisdiction, generally speaking, but acting,
in the particular case in hand, either without or .im excess of such jurisdiction
or outside of his or its district-; and that article 19 protects an officer in executing
in good faith a sentence or warrant which he believes has been passed or issued
by a duly authorised court or person, if it be proved that it was passed or issued
by such court or person under some color of lawful authority.

in commenting upon the latter clause the English. Commissioners said,
« Though cases of this sort have rarely arisen in practice, we think we are
« justiied by the opinion of Lord Hale (1 Hale, 4Y8), in saying that the order of
«+a court, having a color of jurisdiction, though acting erroneously is enough to
« justify the ministerial officer.”

0. Arresting the wrong person.—Every onc duly authorized to
excute a warrant to arrest who thereupon arrests a person, believing
in good faith and on reasonable and probable grounds that he is the
person pamed in the warrant, shall be protected from criminal respon-
sibility to the same extent and subject to the same provision as if the
person arrested had been the person named in the warrant.

2. Every one called on to assist the person making such arrest,
and believing that the person in whose arrest he is called on to assist
is the person for whose arrest the warrantis issued, and every gaoler
who is required to receive and detain such person, shall be protected
to the same extent and subject to the same provisions as if the
arrested person had been the person named in the warrang,

This article makes an important change. By the common law, if an officer
having a warrant for one person, arrested another, the arrest was illegal and
unjustifiable. For instance, in one case a magistrate issued & warrant upon a
criminal charge against a man who was described in the warrant by the name
of John H. Under this warrant the constable arrested Richard H.; and,
although the man so arrested was in reality the person against whom the
warrant was intended, and was pointed out, as such, to the constable, by the
prosecutor who supposed the man’s name to be John H., Mr. Justice Coltman
directed the jury, and his ruling was afterwards upheld, that a person could not
be lawfully taken under a warrant describing him by a name that did.not
belong to him, unless he had assumed or called himself by the wrong name. (1)

Of course, as a constable could always apprehend, without warrant, any one
suspected on reasonable grounds of having committed a felony he was able to
justify an arrest, on that ground, although he had & warrant which happened
to be illegal. (2) :

{t) Hoye v. Bush, 1 M. & Gr. 775,780; 1 Russ. Cr. 5th Ed. 738 ; Rex v. Hood,
R.& M. C.C. R.281. ’

{2) Hoye v. Bush, | M. & Gr. 775, 780; 1 Russ, Cr. 710,
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The remarks of the English Commissioners in support of a similar clause in
their draft code are as follows: *¢ This is new. As an officer arresting for felony
« without warrant is by the common law justified even if he, by mistake, arrests
¢« the wrong person. we think that the one who arrests any person witha
«« warrant for any offence shall atleast be protected from criminal responsibility.
«« The right of action is not affected by it.”

21. Irregular warrant or process. — Lvery one acting under a
warrant or process which is bad in law on account of some defect in
substance oi'in form apparent on the face of it, if he in good faith
and. without eculpable ignorance and negligence believes that the
warrant or process is good in law, shall be protected from criminal
responsibility 10 the same extent and subject to the same provisions
as if the warrant or process were good in law, and ignorance of the
law shall in such case be an excuse : (1) Provided, that it shall be a
question of Jaw whether the facts of which. there is evidence may or
may not constitute culpable ignorance or negligence in his so
believing the warrant or process to be good iu law.

In reference to this clause in the English Draft Code, the Commissioners said,
¢ It is at Jeast doubtful on the existing authorities whether a person honestly
« acting under a bad warrant, defective on the face of it, has any defence,
« though doing only what would have been his duty if the warrant was good.
« The section as framed protects him. The proviso is new, but seems to be
« reasonable. It doesnot touch the question of civil responsibility.”

) ARRESTS WITHOUT WARRANT.

22, Arrest, by pence officer, without warrant, of suspected offendcr.—
Every peace officer who, on reasonable and probable grounds, believes
that an offence for which the offender muy be arrested without
warrant has been committed, whether it has been committed or not;
and who, on reasonable and probable grounds, believes that any
person has committed that otfence, is justified in arresting such
person without warrant, whether such person is guilty or not.

23. Persons nssisting peace officer to arrest suspect.—-EveTy one
called upon to assist a peace officer in the arrest of a person suspected
of having committed such offence as last aforesaid is justified in
-assisting, if he knows that the person calling on him for assistance is
a peace officer, and does not know that there is no reasonable grounds

for the suspicion.

As the common law justified a constable in making an arrest without warrant,
upon a reasonable ground of suspicion of a felony having been committed,
although no felony had in fact been committed, (2) it was, in so far as felonies
were concerned, identical with the law as now made applicable by article 22 to
the particular offences (enumerated in article 352), for which offenders may be
arrested without warrant.

Of course, the grounds of belief upon which a peace officer acts under this
provision of the law must, as shewn by all the authorities in point, be such as

{1y See article 14, ante p 14. .
{2) Beckwith v. Philby, 6 B..& C. 635; Davies v, Russell, 5 Bing. 354; Hogg v.
‘Ward, 27 L. J. Ex. 443 ; 2 Hale 79-93 ; {1 Russ. Cr. 5 Ed. 721 ; Cowles v. Dunbar,

M. & M. 37; 2 Oke's Magist. Syn. 913.
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would lead any reasonable person, acting without bias or prejudice, to believe
the arrested party guilty of the offence. (l) :

During the discussion of the clauses of the Code in Committee of the House of
Commons, Sir John Thompson in referring to article 22 said, « This section" is
« to provide for the exoneration of the officer where an offence has not been
-« committed. Itis intended to apply to a class of cases in which an offence has
« been attempted but not completed. As, for example, the well-known case,
« which has been decided both ways in England, of a man arrested for picking
« @ pocket, when it turned out there was nothing in the pocket. (2) In that case,
« without this principle of law, the officer would be a trespasser. Again, an
« officer has reason to believe from what he hears and sees that a rape has been
« committed. It may turn out that the offender has only been guilty of an
« indecent assault, that the offence was not completed. Under this section the
« officer would be exonerated. Again, an officer going along a highway tindsa
+« homicide has been committed, and he makes an arrest. 1t may turn out that
« the homicide was excusable. In all these cases the officer has acted promptly
« on information that would satisfy any reasonable man, and he does so at the -
« peril of justification which he can only obtain when & judge decides that he
« has had reasonable and probable grounds on which to make the arrest.”

24. Arrest by any person withont warrant.—LEvery one is justified
in arresting without warrant any person whom he finds committing
any offence for which the offender may be arrested without warrant,
or may be arrested when found committing.

25. If any oftence for which the offender may be arrested
without warrant has been committed, any one who, on reasonable
and probable grounds, believes that any person is guilty of that
offence is justified in arresting him without warrant, whether such
person is guilty or not. :

. 26. Every one is protected from criminal responsibility for arrest-
ing"without warrant any person whom he, on reasonable and probable
grounds, believes he finds committing by night any offence for which
the offender may be arrested without warrant.

The offences for which an offender found commilling any of them may be
arrested without warrant are enumerated in Article 352, sub-section 1; and,
alphabetically arranged, they are as follows:

Assaults on the Queen, (Article 7).

Administering, taking or procuring unlawful oaths, {Articles 120, 121).
Abduction, (Article 281). :

Arson, setting fires, ete. {Articles 482, 483, 484, 485).

Attempt to damage by expiosives, (Article 458:.

Being at large while under sentence of imprisonment, (Article 1569).
Breaking prison, (Article 161). .

Bringing stolen property into Canada, (Article 355).

Breaking place of worship, (Articles 408, 409

Burglary, housebreaking, shopbreaking, etc. (Articles 410, 411, 412, 413, 414).
Being found in a dwelling by night, {Article 415).

Being found armed with intent to break a dwellinghouse, (Article 416).

(1) Allen v. Wright, 8 C. & P. 522; Leete v. Hart, 37L. J., C. P. I157; L. R,,
3C.P. 322; Greenwood & M’'s Magist. Guide, 2nd Ed. H7.

2) See Reg. v. Collins, L. & C. 471 ; and Reg. v. Brown, 24 Q. B. D. 357, cited
under article 64 post p. 140. v
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Being disguised or in possession of housebreaking instruments, (Article 417).

Counterfeiting seals ; Counterfeiting stamps, (Articles 4235, 435).

Counterfeiting gold and silver coin; Making coining instruments; Uttering
counterfeit current coin, (Articles 462, 466, 477).

Clipping current coin; Possessing clippings, (Articles 468, 470).

Counterfeiting copper coin, (Article 472).

Counterfeiting foreign gold and silver coin, {Article 473).

Defiling children, {Article 269). ‘

Demanding by threatening letters, (Article 403).

Demanding with intent to steal, (Article 404).

Endangering persons on railways, (Articles 250, 251).

Escapes, (Articles 163, 16%).

Extortion by threats, (Article 405).

Forcibly compelling execution of documents, (Article 402).

Forgery : Uttering forged documents; Possessing forged bank notes ; Using
probate obtained by forgery or perjury ; Making, having or using forgery instru-
ments, (Articles 423, 424, 430, 432, 434).

Falsifying registers, (Article 436). ’

Inciting to mutiny, (Article 72).

Injuring or attempting to injure by explosives, (Articles 247, 248).

Injuring electric telegraph, etc. (Article 492).

Interfering with marine signals, (Article 493).

Murder; Attempt to murder; Accessory to murder, {Articles 231, 232, 235),

Manslaughter, (Article 236). ,

Mischief on railways, etc. (Articles 489, 498, 499).

Piracy ; Piratical Acts: Piracy with violence, (Articles 127, 128, 129).

Personation, (Article 458;j. '

Riot Act, Offences respecting reading of, (Article 83).

Riotous destruction ; Riotous damage, {Articles 85, 86).

Rape ; Attempt to commit rape, (Articles 267, 268).

Receiving stolen property, (Article 314i.
3ggob33ry ; Aggravated robbery; Assault with intent to rob, (Articles 398,

, 400).

Stopping the mnail, (Article 401).

Suicide, Attempt at, (Article 238).

Stupefying in order to commit indictable offence, (Article 244).

Treason ; Accessory; Treasonable olfences, (Articles 65, 67, 68, 69, 70).

Theft by agent, etc. (Article 320). .

Unnatural offence, (Article 174).

‘Wreck, preventing escape from, (Article 254).

‘Wrecking ; Attempt to wreck, (Articles 493, 494).

Wounding, {Articles 241, 242).

¢« Fousp coMssTTING " has been held to mean either seeing the party actually
committing the offence or pursuihg him immediately or continuously after he
has been seen committing it ; so that to justify the arrest, without warrant, of
an offender on the ground of his being found commilling an offence, he must be
taken inthe very act of committing it, or there must be such fresh and continuous
pursuit of him from his being seen and surprised in the act until his actual capture
that the finding him in the act and' his subsequent pursuit and capture may be
considered to constitute one transaction, (1) Immediately means immediately
after the commission of the offence, and not immediately after the discovery of
its commission. Pursuit after an interval of three hours would not be a fresh
pursuit. {2} It seems that if the offenider be seen in the commission of the offence
by onc person he may be apprehended by another who did not see him com-

mitting it. (3)

(1) R.v. Curran, 3 C. & P. 397 ; 1 Russ. Cr., 5 Ed. 715; Hanway v. Boultbee,

1 M. & R. 15; Clarke’s Magist. Man, 42:
(2) Downing v. Capel, L. R. 2 C. P. 461 ; Leete v. Hart, 37 L. J,, C. P. 157,

(3) Rex v. Howarth, R. & M., C. C. R. 207: 1 Russ. Cr. 716 note {9).
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27. Arrest by peace officer of person whom he finds committing
offence.—Every pcace officer is justified in arresting without warrant
any person whom he finds committing any oftence.

28. Arrest of person found committing any offence nt night, —
Every one is justified in arresting without warrant any person whom
he finds by night committing any offence.

2. Eyery peace officer is justified in arresting without warrant any
person whom he finds lying or loitering in any highway, yard or
other place by night, and whom he has good cause to suspect of
having committed or being about to commit any offence for which-
an offender may be arrested without warrant.

Under Article 3 (q.) night or night time is the interval between nine o’clock in
the afternoon and six o'clock in the forenoon of the following day.

.

~

29. Arrest during fiight—Every one is protected from criminal
responsibility for arresting without warrant any person whom he, on
reasonable and probable grounds, believes to have committed an
offence and to be escaping from and to be freshly pursued by those
whom he, on reasonable and probable grounds, believes to have
-lawful authority to arrest that person for such offence.

It will be noticed that in some of the foregoing articles the word «jusiified "
is used, while in others the words used are * prolecled from criminal respon-
siinlity.” The different meanings intended to be conveyed by these two
expressions are explained in the following extract, bearing on the subject, taken
from the report of the English Commissionners: ¢ There is a difference in the
« Janguage used in the sections in this part which probably requires explana-
« tion. Sometimes it is said that the person doing an act is ‘justified’ in so
« doing under particular circumstances, The eflect of an enactment using that
« word would be not only to relieve him from punishment, but also to afford him
« a statutable defence against a civil action for what he had done. Sometimes
it is said that the person doing an act is *profected from criminal respon-
« sibility’ under particular circumstances. The effect of an enactment using
« this language is to relieve him from punishment, but to leave his liability to
« an action for damages to be determined on other grounds, the enactment
» neither giving a defence to such an action where it does not exist, nor taking it
«away where it does. This difference is rendered necessary by the proposed
«abolition of the distinction between felony and misdemeanor. We think that
«in all cases where it is the duty of a peace officer to arrest, (as it is in cases
« of felony). it is proper that he should be protected, as he is now, from civil as
«well as from criminal responsibility. ~And as it is proposed to abolish the
« distinction between felony and misdemeanor on which most of the existing
« law as to arresting without a warrant depends, we think it is necessary to
« give 8 new protection from all liability (both civil and criminal) for arrest in
« those cases which by the scheme of the Draft Code are (so far as the power of
* arrest is concerned) substituted for felonies. In those cases therefore which
« are providod for in,""—(Here are mentioned the number of sections of the
Englich Code which are identical with articles 22, 23, 24, 27, 28 of our Code),—
« the word « justified ' is used. A private person is by the existing law protected
« from civil responsibility for arresting without warrant a person who is on
« reasonable grounds believéd to have committed a felony, provided a felony has
« actua)ly been committed, but not otherwise. In section 35,”—(identical with
our article 25},—¢providing an equivalent for this law, the word used is
««jusfified.” On the other hand, where we suggest an enactment which extends
* the existing law for the purpose of protecting the person from criminal pro-
« ceedings, we have not thought it right that it should deprive the person
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« injured of hisright to damages. And in cases in which it is doubtful whether
« the enactment extends the existing law or not, we have thought it better not
« to prejudice the decision of the civil courts by the language used. In cases
« therefore such as those dealt with by,”-~(Here are mentioned the numbers of
« sections of the English Code which are identical with Articles 19, 20, 21, 26,
+¢ 29, 36, 37 of our Code),— we have used the words ¢ protecled from criminal

-« responsibility. "

POWERS OF ARREST BY PEACE OFFICER AND BY PRIVATE
PERSON CONTRASTED.

With regard to a peace officer's powers, the effect of Articles 22, 27 and 28
seems to be that he will be justified (that is relieved {rom civil as well as criminal
responsibility), in making an arrest without warrant in any of the following
cases : :

1. When he believes, on reasonable and probable grounds, that an offence
for which an arrest without warrant may be made has been committed, and
that the person whom he arrests has committed it, whether it turns out that
such offence has been actually committed or not. and whether the person so
arrested be guilty or not.

2. When the person whom he arrests is found, by the peace officer himself, in
the act of committing any offence whatever.

3. When the person whom he arrests is found by the peace officer lying or
loitering in any highway, yard or othor place, by night, and he has good cause
to suspect the person, so found by him, of having committed or being about to
commit any offence for which an offender may be arrested without warrant, that
is to say any of the offences enumerated in-Article 552, sub-section 1, and alpha-

~; ., Dbetically arranged under Article 2. . .
ey \_q -Y'1. 4 When the person whom he arrests is found commilling any offence
v ‘%'\\enumemted in sub-section 2 of Article 552, which offences, arranged alphabeti-
i\ cally, are as follows:
Attempting to injure or poison cattle, (Article 500).
Cruelty to animals, (Article 512). .
Cutting booms, or breaking loose rafts or cribs of timber, {Article 497).
. Counterfeiting foreign copper coin, (Article 473).
Exporting counterfeit coin, (Article 463).
Keeping cock-pit, (Article 513).
Obtaining by false pretense, (Article 339).
Obtaining execution ol valuable securities by false pretense, (Article 360).
Possessing counterfeit current coin, (Article 471).
Possessing counterfeit foreign gold or silver coin, (Article 473).

With regard to a private individual the effect of Articles 23, 24, 25 and 28 is
that he will be justified (that is, relieved from civil and criminal responsibility),
in any of the following cases: E

1. In assisting,—when called upon,—e peace officer in arresting any person
suspected of having committed an offence for which an offender may be arrested
without warrant, provided he knows that the person calling for his assistance is
a peace oflicer, and provided also that he is not aware of there being no
reasonable grounds for suspecting the person sought to be arrested.

2. In arresting without warrant any one whom he himself finds at any time
(day or night) commilting any offence for which un offender may be arrested
without warrant.

3. In making an arrest, without warrant, of any one whom on reasonable and
probable grounds he belisves guilty of any offence for which an offender may be
arrested without warrant, whether such person is guilty or not; provided,
however, that such offence has been actually committed by some one.

4. In arresting without warrant any one whom he himseif actually finds, by
nigh{, committing any offence whatever.

Under Articles 26 and 29 a private individual is prolecled from criminal
responsibilily, but not from civil liability in any of the following cases:

I. In making an arrest without warrant of any one whom, on reasonable and

(’/\',‘”\)C'
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probable grounds, e believes he finds committing by night any offence for which
an offender may he arrested without warrant.

2. In arresting, withous warrant, any one whom, on reasonable and probable
grounds, he believes to have committed an offence and to be escaping trom and
to freshly pursued by those whom he, on reasenable and probable grounds,
believes to be lawfully authorized to arrest that person for that offence. :

Under Article 552, sub-sections 5 and 6, an arrest, without warrant, may also
be made in the following cases (a1 Any one found committing any ollence
against the Code upon any properly may be arrested by the owner of such
property or by any person authorized by such owner; and (b) any one found
committing any of the offences mentioned in section 119, (conveying intoxicating
liquor on board any of Her Majesty’s ships, etc., etc.), may be arrested by certain
officers, petty officers and non-commissioned officers.

It will be seen, therefore, that, on the one hand, a peace officer arresting
without warrant a person whom he suspects on reasonable grounds of having
committed one of the offences enumerated in Article 532, sub-section I, will be
Jjustified not only if the person so arrested be innocent, but even if the stispected
offence has not been committed at all {Article 22} ; while, on the other hand, a
private individual making such an arrest must in order to be justified shew that
the suspected offence has been actually committed, (Article 23). -Again, while
a peace officer will be jus(iffed in arresting any person whom he himself finds a2
any lime (whether by day or by night) committing ‘any offence whatever,
(Article 27), it is different with regard to a private individual; for it is only
when be finds an offender committing the offence in the night tim~, (Article 28,
that a private individual is justified in making an arrest without warrant for
anv offence outside of those enumerated in Article 552, sub-section 1. 1f it be
in the day time that he finds an offender committing an offence, the offence in
order to justify him in making the arrest without warrant, (Article 24), must be
one of those enumerated in Article 552, sub-section I, or, if not one of those, it
must be one which is being committed against property of which such private
individual is the owner, (Article 35, sub-section 5).

ILLUSTRATIONS,

A, a peace officer believes, on reasonable and probable grounds, that a
burglary has been committed and that B has committed it. A arrests B
without warrant. It turns out that no burglary has been committed at all,
A js justified. -

A, a peace officer, believes, on reasonable and probable grounds, that a rape
has been committed on B, and that C has committed it. A arrests C, without
warrant. It turns out that C committed no rape but only a common assault.
A is justified. ’ : ’

A, who is not a peace officer, believes, on reasonable and probable grounds,
that a burglary has been committed, and that B has committed it. A arrests B,
without warrant. It turns out that although there was a burglary B did not
commit it. A is justified. In:this case if there were no burglary committed
A would not be justified.

A, who is not a peace officer, believes, on reasonable and probgble grounds,
that a rape has been committed on B by C. A arrests C, without warrant.
It turn;. out that C committed no rape, but only a common assault. A is not
justified,

A, a peace officer, finds B in the act of committing an offence, in the day time.
A is justified in arresting B, without warrane, whatever the offence may be.
- A, who is not a peace officer, finds B in the act of committing a common
assault, in the day time. A is not justified in arresting B, without warrant ;
but if he were to find B in the day time committing a robbery he would be
justified in arresting him without warrant : ‘or if A were to find B committing a
common assault or any other offence at night, he would be justified in arresting
B, without warrant.

A, a peace oflicer, finds B loitering in a yard by night, and has good cause to
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suspect B of being about to commit arson. A is justified in arresting B without

warrant.
A, who is not a peace officer, believes, on reasonable and probable grounds,

that he finds B committing mischief on a railway by night. A is prolecled from
criminal responsibilily in arresting B, without warrant.

A, who is not a peace officer, finds B in the act of defiling C, a child under
fourteen. A at once informs D, a peace officer, who has not seen thé act.
D (accompanied by A) immediately pursues and overtakes B, and D then arrests

him without warrant. D is justified,
A, a private individual, finds B in the act of stealing and carrying away some
of A’s clothing or other effects. A is justified in arresting B without warrant.

Under sec. 26 of the Criminal Procedure Act, R. 8. C, c. 174, a person to
whom any property was offered for sale or for pawn was, if he had reasonable
cause to suspect that an offence had been committed on or with respect to such
property, empowered to apprehend and carry before a justice of the peace the

. person offering the same, together with such property, to be dealt with according
to law. But it will be seen, by Article 981 and schedule two of the Code, that
this clause is repealed in common with the whole of chapter 174, R.S.C.

80. Statntory power of arrest. Nothing in this Act shall talke
away or diminish any authority given by any Aect in force for the.
time being to arrest detain or put any restraint on any person.

31. Force used in arrests, &e. Every one justified or protected from.

criminal responsibility in executing any sentence, warrant or process,
or in making any arrest, and every one lawfully assisting him, is
J ustified or protected from criminal responsibility, as the case may be,
in using such force as may be necessary to overcome any force used
in resisting such execution or arrest, unless the sentence, process or
warrant can be executed or the arrest effected by reasonable means
in aless violent manner. )

This article is copied from section 41 of the English Draft Code, and is based
upon the principle that, asin making an arrest or in executing any sentence,
warrant. order, or process, a peace officer or other person legally authorized
agts under legal command or compulsion he may, if resisted, repel force with

rce; and if, in using reasonable and necessary force to overcome resistance,
the officer should happen, in the struggle, to kill the person resisting or any of
his accomplices, he will be exonerated; while, on the other hand, if death
should ensue to the officer or any one assisting him, the persons so resisting
will be guilty of murder. (1)

32. Duty of persons arresting. [t is the dutyof everyone executing,
Any process or warrant to have it with him, and to produce it if
required.

2. 1t is the duty of every one arresting another, whether with or
without warrant, to give notice, where praticable of the process or
warrant under which he acts, or of the cause of the arrest.

3. A failure to fulfil either of the two duties last mentioned shall
not of itself deprive the person executing the process or warrant,
or his assistants, or the person arresting, of’ protection from criminal
responsibility, but shall be relevant to the inquiry whether the

{1) Fost. 250, 271,318 ; | Hale, 494 ; Reg. v. Porter, 12 Cox, C. C. 444; | Russ
Cr, 5 Ed. 710, 711. - .
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process or warrant might not have been execcuted, or the arrest
effected, by reasonable means in a less violent manner.

The third clause of this article is believed to alter the common law.

33. Preveating escape by flight from arrest—Every peace officer
proceeding lawfully to arrest, with or without warrant, any person
for any offence for which the offender may be arrested without
warrant, and every one lawfully assisting in such arrest, is justified,
if the person to be arrested takes to flight to avoid arrest, in using
such force as may be necessary to prevent his escape by such flight,
unless such escape can be prevented by reasonable means in a less
vivlent manner.

34. Every private person proceeding lawfully to arrest without
warrant any person for any offence for which the offender may be
arrested without warrant is justified, if the person to be arrested
takes to flight to avoid arrest, in using such force as may be neces-
sary to prevent his escape by flight, unless such escape can be
prevented by reasonable means in a less violent manner : Provided,
that such foree is neither intended nor likely to cause death or griev-
ous bodily harm.

35. Every one proceeding lawfully to arrest any person for any
cause other than such offencé’ as in the last section mentioned is
justified, if the person to be atrested takes to flight to avoid arrest,
in using such force as may be necessary to prevent his escape by
flight, unless such escape can be prevented by reasonable means in &
less violent manner: Provided such force is neither intended nor
likely to cause death or grievous bodily harm.

36. Preventing escape or rescue after nrreu.—-Every one who has
lswfully arrested any person for any offence for which the offender
may be arrestéd:without warrant is protected from criminal respon-
sibility in using such force in order to prevent the rescue or escape
of the person arrested as he bolieves, on reasonable grounds, to be
necessary for that purpose,

37. Every one who haslawfully arrested any person for any cause
otber than an offence for which the offender may be arrested without
warrant is protected from criminal respomsibility in using such force in
order to prevent his escape or rescue as he believes, on reasonable
grounds, to be necessary for that purpose : Provided that such force
is neither intended nor likely to cause death or grievous bodily harm.

These two articles (36 and 37) seem to extend the common law ‘so-far as
regards private persons. (1)

38. Preventing breach of tho peace.—Every one who witnessess a
breach of the peace is justified in interfering to prevent its conti-
nuance or renewal and may detain any person committing or about

{1) 2-Hale, 83.
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to join in or renew such breach of the peace, in order to give him
into the custody of a peace officer : provided that the person inter-
fering uses no more force than is reasonably necessary for preventing
the continiance or renewal of such breach of the peace, or than is
reasonably proportioned to the danger to be apprehended from the.
continuance or renewal of such breach of the peace. ‘

39. Every peace officer who witnesses a breach of the peace, and
every person lawfully assisting him, is justified in arresting any one
whom he finds committing such breach of the peace, or whom he,
on reasonable and probable grounds, believes to be about to join in or
renew such breach of the peace. o

2. Every peace officeris justified in receiving into custody any
person given into his charge as having been a party to a breach of
the peace by one who has, or whom such peace officer, upon reason-
able and probable grounds, believes to have, witnessed such breach

of the peacs.

It appears to have always been competent for a peace officer and even for a
private individual to suppress or prevent the continuance of a breach of the
peace, committed in his presence, as well as to arrest the persons commitling
it. (1) ¢ The Common law, right and duty of conservators of the peace and of all
« persons (according to their power; to keep the peace and to disperse, and, if
“ necessary, to arrest those who break it, is obvious and well settled.” (2) In the
case of an affray, peace officers have even been justified in breaking doors open,
in order to suppress it, or in order to apprehend the affrayers, and either to
carry them hefore a justice, or by their own authority, imprison them tor a con-
venient time, until the heat was over. (3)

But, what is a breach of the peace ? It is said, in regard to the criminal law -
of England, that, «the foundation of the whole system of criminal procedure
« was the prerogatiVe of keeping the peace, which is as old as the monarchy
« itself, and which was, as it still is, embodied in the expression, *The King's
‘ Peace,’ the legal name of the normal stale of sociely.” (1) It may, therefore,
be safely asserted that, as all crimes, being public wrongs, tend more or less to
affect or disturb, directly or indirectly, the good order and tranquility so essential
to the general welfare of & community, the commission of an offence will nearly
always include or involve a breach of the peace. But there are some offences
which are directed more particularly against the public peace; or in which the
breach of the peace is the prominent feature, such, for example, as an affray, an
unlawful assembly, a riat, and the like. (5) An affray, (from affraier, to terrify),
was by the common law the act of two or more persons fighting in some ‘public
place to the alarm of the public. If the fight were in private, it was no affray, but -
an assault ; {6) and mere yuarrelsome or threatening words would not amount
to an affray; although a person, even when he uses no actual force himself, may
nevertheless be guilty of an affray by, for example, ascisting at a prize fight. (7)
An unlawful assembly was the meeting together,—in a manner likely to
endanger the peace,—of three or more persons for the carrying out of some
common purpose of a private nature, there being no aggressive act actually

{1} Timothy v. Simpson, | C.M. & R, 760; Ingle v. Bell, 1 M. & W.516; Grant .
v. Moser, 5 M. & G. 123 ; 1 Russ, Cr. 714; 1 Hawk. P. C,, c. 63, s. 13.

(2) 1 Steph. Hist. Cr. Law, 201.

(3) 4 Steph. Com, 7 Ed. 252,

(4) 1 Steph, Hist, Cr. Law, 184.

(3) 4 Steph. Com. 7 Ed. 238; Harris Cr. Law, 3 Ed. 108,

(6) 4 Steph. Com. 251-2, )

(7) Harris Cr. Law, 4 Ed. 111,
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done. (1) When the persons thus unlawfully assembled proceeded or wmoved
forward to the execution of their purpose, but did not get to the point of actually
executing it, it was called a rout; (2) and if they went on to the actual execution
of their purpose, in a violent and alarming manner, it was a riot. 13}

These differences are illustrated thus:

A hundred men armed with sticks meet together at night to consult as to
destroging a fence erected by their landlord. Thus far, they are an unlawful
assembly.

,\fterJthus meeting and consulting together, they march in a body in the
direction of the fence. Up to this point there is a rout.

Subsequently, they arrive at the fence, and, amid great confusion and
tumult, they violently pull it down. There is now a riof.

The gist of these oflences has always been, not the lawfulness or the unlaw-

" fulness of the object in view, but the unlawful manner of proceeding, that is,

with circumstances of force or violence calculated to inspire terror. And

therefore it appears that, assembling for an unlawiful object and actually
executing it would not be a riot, if done peaceably. (4)

Under chapter 147 R. 8. C. (now repealed by the Code) these offences were
defined as follows :

« Three or more persons who, having assembled, continue together with
« intent unlawlully to execute any common purpose, with force and violence,
« orin a manner calculated to create terror and alarm, are guilty of an unlawful
« assembly.”

« Three or more persons who, having assembled, continue together with
« intent unlawfully to execute any common purpose, with force and violence,
<« or in any manner calculated to create terror and alarm, and who endeavor to
« execute such purpose, are, although such purpose is not executed, guilty of a
«rout.” :

« Three or more persons who, having assembled, continue together with
« intent unlawfully to execute any common purpose, with force and violence,
« and who wholly or in part, -execute such purpose in a manner calculated to
« create terror and alarm, are guilty of a riol.”

« Two or more persons who fight together in a public place in a manner
« calculated to create terror and alarm, are guilty of an affray.”

The present definitions of riots, unlawful assemblies, affrays and other
similar offences against the public peace, are to be found in articles 79 to 98,

post p.p. :
SUPPRESSION OF RIOT.

40. Every sheriff, deputy sheriff, mayor or other head officer or
acting head officer of any county, city, town or district, and every
magistrate and justice of the peace,is justified in using, and ordering
to be used, and every peace officer is justified in using, such force as
le, in good faith, and on reasonable and probable grounds, believes
to benecessary to suppress a riot,and as is not disproportioned to the
danger which he, on reasonable and probable grounds, believes to
be apprehended from the continuance of the riot.

41. Every one, whether subject to military law or not, acting in
good faith in obedience to orders given by any sheriff, deputy sheriff,
mayor or other head officer or acting head officer of any county,
city, town or district or by any magistrate or justice of the peace,

{1) R.v. Vincent, 9 C. & P. 91.

{2y { Hawk,, P.C,, c. 65, 8. 8.

(3) { Hawk., P.C., c. 66, 5. |,

(1) Hawk. ¢, 65, s. 9; Harris Cr. Law, 4 Ed. 110.
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for the suppression of a riot, is justified in obeying the orders so given
unless such orders, are manifestly unlawful, and is protected from
criminal responsibility in using such force as he. on reasonable and
probable grounds, believes to be necessary for carrying into effect

such orders.
2. It shall be a question of law whether any particular orderis

manifestly unlawful or not.

Opposite to a section identical with this article, the English Commissioners
make in their draft code the following marginal note :

« The protection given by this and the following sections to persons oheying
« the orders of magistrates and military officers is perhaps carried to an extent
«not vet expressly decided : but see the language of Tindal, C.J., in R. v,
« Pinney, 5 C & P, and Willes, J,, in Keighley v. Bell, 4 F. & F. 763.” And in
the body of their report upon the Draft Code the Commissioners have the
following general remarks in reference to the suppression of riots : « We would
« direct special attention to the sections relating to the suppression of riots,
« particularly to their suppression by the use of military force. We do not think
« that these sections differ from what woull probably be held to be the law if
¢« cases should ever occur to raise the questions which they determine, but we
« cannot say that cvery proposition has been expressly held to be law. We must
+ observe in regard to all these provisions that the law upon the different matters
« to which they relate has never before, so far as we know, been reduced to an

« explicit or systematic form.”

42. Every one, whether subject to military law or not, who in good
faith and on reasonable and probable grounds believes that serious
mischief will arise from a riot before there is time to procure the
intervention of any of the authorities aforesaid, is justified in using
such force as he, in good faith and on reasonable and probable
grounds, believes to be necessary for the suppression of such riot, and
as is not disproportioned to the danger which he, on reasonable
grounds, believes to be apprehended from the continuance of the riot.

43. Every one who is bound by military law to obey the lawful
command of his superior officer is justified in obeying any command
given him by his superior officer for the suppression of a riot, unless
such order is manifestly unlawful ;

2. It shall be a question of law whether any particular order is
manifestly unlawful or not.

Sec articles 83 and 84 post as to reading of Riot Act and dispersion of
rioters.

44. Every one is justified in using such force #¥'may be reasonably
necessary in order to prevent the commission of any ottence for which
if committed, the otfender might be arrested without warrant,(1) and
the commission of which would be likely to cause immediate and
serious injury to the person or property of any one ; or in order to
preveni any act being done which he, on reasonable grounds, be-
lieves would, if committed, amount to any of such offences.

It was always k_fwful for any one to use necessary force to prevent the com-
mission of serious crimes; and resistance to the commission of an attempted

{1) See List of these offences under Article 26, anle p 19.
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felony, accompanied with force or violence, might be carried to the extent of
killing the would-be felon, if his purpose could not be othersise frustrated. (1)
By the above article, the general rule, allowing the use of necessary force to
prevent crime, is made to include the prevention of any of the offences for which
under the Code an arrest may be made without warrant.

The cases of preservation of the peace and prevention of crime are very closely
connected with each other ; and the prevention of crime is also closely connected
with self-defence. For example, if a hizhway robber attack a peaceable citizen
with murderous violence, the person so attacked has three different grounds
upon which he may be justitied in making resistance, even with deadly weapons;
namely, First,—self-defence ; Second,—the right of preventing an offence for
which an arrest may be made without warrant ; and, Third,—the right to arrest
the offender in the act of committing such olfence and on the ground that it is
elso an offence against the public peace. (2)

When homicide is committed in the prevention of a criminal act accompanied
with violence, the ground upon which it is justiliable is that of necessity ; and
therefore the mecessity must continue to the time of the killing, or it will not
justify it. For, although the person upon whom a criminal attack with violence
is made need not retreat, but may at once resist and -even pursue his anta-
gonist until he finds himself out of danger, still, the kiiling of the offender after
he is properly secured and after the apprebension of danger has ceased would
not be justifiable, but would be murder, unless the blood were still hot from the
contest or pursuit, and then on account of the high provocation it might be held
to be only manslaughter. (3} . :

4. Self defeuce against (1) unprovoked and (2) provoked assaults, —
Every one unlawfully assaulted, not having provoked such assault,
is justified in repelling foree by force, if the forco he uses is not
meant to cause death or grievous bodily bharm, and is no more
than is necessary for the purpose of self-defence ; and every one so
assaulted is justified, though he causes death or grievous bodily harm,
if he causes it under reasonable apprehension of death or grievous
bodily harm from the violence with which the assault was originally
made or with which the assailant pursues his purpose, and if he
believes, on reasonable grounds, that he cannot otherwise preserve
himself from death or grievous bodily harm. :

46. Every one who bhas without justification assaulted another,
or has provoked an assault from that othér, may nevertheless justify
force subsequent to such assault, if he uses such force under reason-
able apprehension of death or grievous bodily harm from the violence
of the person first assaulted or provoked, and in the belief, on
reasonable grounds, that it is necessary for his own preservation from
death or grievous bodily harm : Provided, that-he did not commence
the agsault with intent to kill or do grievous bodily harm, and did
not endeavour at any time before the necessity for preserving himself
arose, to kill or do grievous bodily barm : Provided also, that before
sach necessity arose he declined further conflict, and quitted or
retreated from it as far as was practicable.

(1) Handcock v. Baker, 2 Bos. & Pul. 263; | Russ. Cr., 5 Ed. 852 ; | Hale, 481-8,
547; Reg. v. Bull, 9 C. & P. 22; 4 Bl Com. 180; 3 Inst. 55, 56; | East. P.C, 271;
! Bish. New Cr. Law Com., ss. 849~851,

. {2) Steph. Hist. Cr. Law, 14,
; {:Sd’ !8_};:154., P.C, ¢ 5 560, p. 293; 4 Bl. Com. 185; 1 Hale 485; 1 Russ, Cr,,
. 852,
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2. Provocation, within the meaning of this and the last preceding
seetion, may be given by blows, words or gestures.

ILLUSTRATIONS.

A strikes B, who defends himself against A’s attack, and tries to avoid further
conflict; but A continues his attack with such violence that B, in reasonable
fear of being seriously injured or killed, injures or slays A, in order to save
himself. B is justified. )

A calls B  liar or a thief, or slaps his face, or provaokes him by gestures such
as by distorting his mouth or laughing at him. 13 thereupon strikes at A with
a heavy walking stick : A\ repels the attack, struggles with him and wrests the
stick from B's grasp, and, after throwing it on the ground, A turnsto go away;
but B, picking up the stick rushes at A, and tries to kill him with i{; when A, to
save himself from being injured or killed by B’s blows with the stick, strikes B
with his fist and thus causes his death. A is justified. :

A, with the object of obtaining a show of excuse for beating and seriously
injuring B, uses towards the latter some very insulting language and gestures,
which provoke B to strike A, who thereupon knocks B down, jumps upon him,
and having heavy hoots on, kicks him to death. A is not justitied, but is guilty
of murder.

The force used by way of seif-defence should be proportioned to and should
not exceed what is necessary to avoid the attack which is being defended ; and
in order to justify the use of a weapon in self-defence, a person must, if he
therebv kill or seriously injure his antagonist, shew conclusively that that mode
of defending himself was really necessary to preserve his own life or avoid
serious bodily harm, and that, hefore using it, he retreated as far as he could
and had no other means left of successfully resisting or escaping. (1) In fact
all force used by way of self-defence must in order to be justified or excused,
as such, proceed from necessity ; that isto say, it can only be justified when it is
necessary for the avoidance or prevention of an offered injury ; {2} and in no case
can the force used be justified if the circumstances shew that the offered injury
could be avoided without it, or if the force used be not for actual seif-defence,
but by way of retaliation, no matter what the provocation for such retaliation
may be. For no provocation will, for example, render homicide justifiable or
excuseable. The most that any provocation can do is to reduce homicide to
manslaughter. If one man kill another suddeniy, without any or indeed without
considerable provocation, the law implies malice, and the homicide is murder.
Thus if A in passing B’s shop distort his mouth and langh at B, and B kill him,
it is murder. {3) Or, if A be passing atong the street, and B, meeting him, (there
being a convenient space between A and the wall), take the wall of him, and
thereupon' A, upon this slight provocation, kill B, this is murder (4) But if there
be provocation such as tends to greatly excite a person’s passion, the killing in
the heat of such passion wili be manslaughter only. (5) For instunce, during a
street row, a soldier ran hastily towards the combatants, when a woman cried
out: “You will not murder the man, will you?" The soldier replied : «« What
« is that to you, you bitch?” Upon this the woman struck the soldier with an
iron patten in the face, inflicting a severe wound and drawing much blood:
and as she ran away the soldier pursuing her, stabbed her in the back and
killed her. This was held to be only manslaughter, the smart of the man’s
wound and the effusion of blood being counsidered likely to keep his indignation

{1) Reg. v. Smith, 8 C. & P. 160 ; ! Russ. Cr. 5 Ed. 846.

(2) Fost. 273, 275; 4 Bl. Com. 184.

(3) Brain’s case, | Hale 433.

{4) | Hale, 455. : )

(5) Kel. 135; 1 Hale, 466 ; Fost. 290 ; Arch. Cr. PL. & Ev. 20 Ed. 721. See also
- article 229 of the Code post.
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boiling to the moment of the stabbing. {1} And, if a man find another in the act
of adultery with his wife, and kill him or her, on the spot, this is only
manslaughter, on account of a provocation so great that the law reasonably
concludgs it to be unbearable in the first transport of passion. (?) So, if a father
see another in the act of committing an unnatural offence with his son, and
smarting under this provocation instantly kill him, it is but manslaughter. (3)

There are authorities to the effect that mere words or gestures,—no matter
how insulting or kow expressive of contempt or reproach,—will not, without
an actual assault, be suflicient to reduce homicide to manslaughter. () But
Mr. Justice Blackburn, in refering to this doctrine, treated it as a gererat rule,
which, under special circumstances, may have exceptions, as shewn by the
following extract from his remarks in Rothwell’s case :—¢ As a general rule of
“law no provocation of words will reduce the crime of murder to that of
« manslaughter ; but under special circumstances there may be such a provoca-
« tion of words as will have that effect; for instance, if the husband suddenly
« hearing from his wife that she bad committed adultery, and, he having no
* idea of such a thing before, were théreupon to kill her, it might be man-
« slaughter.” t5) And in commenting on this, Russell expressly agrees with
Mr. Justice Blackburn’s view of the law as here stated (6). There seems to
be no doubt that, if the words which have provoked a killing are threats to do
seriousty bodily harm and are accompanied by some act shewing an evident
intention of immediately following them up by actual physical force and
violence. they will in that case also be such a provocation as would reduce the
killing to manslaughter. (7)

‘Whether a person acting under provocation and killing the provoker of his
wrath, will be guilty of murder or manslaughter, will depend of course not only
upon the nature of the provocation, but upon the nature and violence of the
retaliation, and the weapon, if any, used.

For although an assault with violence may reduce the offence of killing to
manslaughter, when the party assailed, immediately, and in the heat of blood,
resents the assault by killing his assailant, (8) it is not to be understood that the
offence will be extenuated by every trifling provocation which, in point of law,
may amount to an assault, nor even by an actual blow, in all cases; (9) nor
that the retaliation may consist of violent acts of resentment bearing no pro-
portion to the provocation or insult given and proceeding rather from brutal
malignity than from buman frailty. All such acts of retaliation are simply
barbarous ; and barbarity will often make malice. (10)

For instance, A & B quarrelled about some money that A had won from B.
and which B wanted back. A would not give up the money ; so B struck him,
and A knocked B down; B got up, and A knocked him down again, and kicked
hin. A then put a rope round B's neck and after strangling him dragged his
dead body into a ditch., A’s acts amounted to murder and were so wilful and
deliberate that nothing could justify them.(ll) And where a wife scolded and
chidled her hushand Gll he struck her with a pestle, so that she died, thé
husband was held gunilty of murder, the pestle being a weapon likely to
endanger life and the chiding being no provocation to extenuate the act to
manslaughter. (12)

(1) Stedman's case, Fost. 292.

{2) 1 Hale, 486 ; R, v. Kelly, 2 C. & K. 814; 1 Russ. Cr, 5 Ed. 687, 692.
{3y R.v. Fisher, 8 C..& P, 182. See article 229 of the Code pos!.

{4) Fost. 290. :

i3) R. v. Rothwell, 12 Cox, C. C, 145; | Russ. Cr. 677.

(6) ! Russ. Cr. 677 note (a). See par. 2, article 229 of the Code, post.
{7) Lord Morley's case, | Hale; I East, P. C,, c. 3, s. 20, p. 233.

{8) 4 Bl Com. 191,

{9 Rex.v. Lyneh, 5 C. & P. 324; 4 Bl. Com. 199; 1 Russ. Cr. 68I.

{10} Keate's case, Comb. 408; 1 Russ, Cr. 678,

{t!}y Rex.v.Shaw, 6 C. & P. 372 ; 1 Russ. Cr. 681.

112) Kel. 64; 1 Hale, 456 ; 1 Russ. Cr. 677.
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-

In order to reduce a homicide, upon provocation from murder, to manslaughter
it is essential in all cases that the killing should appear to have been done
immediately upon the provocation being given; for if there be sufficient cooling
time for passion to subside and reason to interpose before the killing, it will be
deliberate revenge, not heat of blood, and will amount to murder; (I) it being
presumed, in that case, that the offender meant (in the terms of article 227, posi)
to cause death, and was actuated by what, under the old law, was known as

express malice. {?)

47. Prevention of assanlt with insult.—Every -one is justified in
using force in defence of his own person, or that of any one under
his protection, from an assault accompanied with insult : Provided,
that he uses no more force than is necessury to prevent such assault,
or the repetition of it : Provided also, that this section shall not justify
the wilful infliction of any hurt or mischief disproportionate to the
insult which the force used was intended to prevent.

48. nefence of moveable property.—Lvery one who is in peace-
able possession of any moveable property or thing, and every one
lawfully assisting him, is justified in resisting the taking of such thing
by any trespasser, or in retaking it from such trespasser, if in either
case he docs not strike or do bodily harm to such trespasser; and if,
after any one, being in peaceable possession as aforesaid, has laid
hands upon any such thing, such trespasser persists in attempting
to keep it or to take it from the possessor, or from any one lawfully
assisting him, ‘the trespasser shall be deemed to commit an ussault
without justification or provocation.

Under this article, the fact of a trespasser persisting in attempting to take or
keep the thing after the possessor has laid hands upon it, places the latter in
the position of a person acting in self-defence, as contemplated by article 45.

49. Every one who is in peaceable possession of any moveable
property or thing under a claim of right, and every one acting under
his authority, is protected from criminal responsibility for defending
such possession, even against a person entitled by law to the posses:
sion of such property or thing, if he uses no more force than is

necessary.

50. Every one who is in peaceable possession of any moveable
property or thing, but neither claims right thereto nor acts under
the authority of a person claiming right thereto, is neither justified
nor protected from criminal responsibility for defending his possession
agaiﬁxst a person entitled by law to the possession of such property
or thing.

S1. Defence of dwelling Honse.—Every one who is in peaceable
possession of a dwelling-house, and every one lawfully assisting” him
or agting by his authority, is justified in using such force as is neces-
sary to prevent the forcible breaking and entering of such dwelling-

(1) Fost. 296 ; R.v. Thomas, 7 C. & P. 817; Arch. Cr. Pl & Ev. 20 Ed. 723;

R. v. Hayward, 6 C. & P, 157. .
(2) R.v. Mason, Fost. 132; R. v. Kirkham, 8§ C. & P, 115; Arch. Cr. PJ, ¢

Ev. 723.
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house, either by night or day, by any persou with the intent to
commit any indictable offence-therein. ' .

52. Every one who is in peaceable possession ofa dwelling-house,
and every one lawfully assisting him or acting by his authority, is
justified in using such force as is necessary to prevent the forcible
breaking and entering of such dwelling-house by night by any
person, if he believes, on-reasonable and probable grounds,that such
breaking and entering is attempted with the intent to commit any
indictable offence therein.

The distinctions made by these two articles appear to be that, where there is
an actual intent to commit an indictable offence, necessary force lo prevent the
breaking and entering may be used whether it is attempted by night or by day ;
but if there be merely a reasonable belief that the breaking and entering is
attempted will intent to commit an indictable offence, the attempted breaking
and entering must occur in the night time, to justify the use of force to
prevent it. .

Breaking means (o break any part of a building, or {o open, by any means,
any door, window, shutter, cellar-flap, or other thing intended to cover openings
1o the building or to give passage from one part of it to ancther ; and an entrance
is made as soon as any part of the body of the person entering or any part of
any instrument used by him is within the building. (1)

While these two articles have reference to a breaking and entering with intent to
commit an indictable offence, article 53 deals with the case of a mere trespasser.

853. Detence of real property.—Every one who is in peaceable
possession of any house or land, or other real property, and every
one lawfully assisting him or acting by his authority, is justified
in using force to prevent any person ffom trespassing on such pro-
perty, or to remove him therefrom, if he uses no more force than is
necessary ; and if such trespasser resists such attempt to prevent his
entry or to remove him such trespasser shall be deemed to commit
an assault without justification or provocation. :

Here, again the fact of & trespasser resisting the possessor’s lawful efforts to
prevent his entry or to effect his removal from the property places the possessor
in the position of a person acting in self defence as contemplated by section 45.

ILLUSTRATIONS,

A a trespasser enters B's house and refuses to leave it. B is entitled to use
all necessary force to remove.A, but not to strike him. If, on B applying such
necessary force, A resists, which is equivalent to an unprovoked assault, orif he
otherwise actually assault B, B may defend himself, overcome A’s resistance,
and persist in using the necessary force to remove A from the house. (2)

A, on entering his own house, found B there and desired him to withdraw,
but B refused to go. Upon this, words ensued between them, and A becoming
excited proceeded to use force, and, by a kick which he gave B, caused his death.
A was not justified in turning B out of the house by means of & kick, and was
held guilty of menslaughter. (3)

{1) See Article 407 post.
{2) 1 Hale P. C. 486 ; Burbridge Dig. Cr. L. 195 ; 3 Steph. Hist, Cr. L. 15.
{3) Wild’s case, 2 Lew, 214

3
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A and his servant B insisted on placing corn in C’'s barn, which she refused
to allow A and B insisted and used force ; a scuffle ensued, in which C received
a blow on the breast, upon which she threw at A, a stone which killed him. It
was held that, as A received the blow in an attempt to invade C’s barn against
her will, and as C had aright, in defending her barn, to employ such force as was
reasonably necessary, for that purpose, she was not responsible for the unfore-
seen occurrence which happened in so doing (1).

S4. Asserting right to house or Iand.—Every one is justified in
peaceably entering in the day-time to take possession of any house
or land 1o the possession of which he, or some person under whose
authority he acts, is lawfully entitled.

2. If any person, not having or acting under the authority of one
having peaceable possession of any such house or land with a claim of
right, ‘assaults any one peaceably entering as aforesaid, for the
purpose of making him desist from such entry, such assault shall be
deemed to be without justification or provocation.

3..If any person having peaceable possession of such house or land
with a claim of right, orany person acting by his authority, assaults
any one entering as aforesaid. for the purpose of making him desist
from such entry, such assault shall be deemed to be provoked by the
person entering, |

53. Discipline of minors.—It is lawful for every: parent, or person
in the place of a parent, schoolmaster or master, to use force by way
of correction-towards any child, pupil or apprentice under his care,
provided that such force is reasonable under the circumstances.

The doctrine embodied in this article is that a parent, guardian, schoolmaster
or master may inflict upon a minor'child, ward, pupil, or apprentice, under his
care, such force by way of correction as amounts to moderate chastisement.
But he must not go beyond this ; if he does, he will be liable to be-indicted for
assault and battery, or,—if his excessive chastisement causes the ¢hild’s death,
—for culpable homicide (2). The right of a teacher to chastise his pupil cannot
be greater than that of the parent over the child. And so where a school-
master, beat a scholar for two hours with a thick stick the beating was unlaw-
ful. (3) Nor can the teacher of a mere day scholar, living with the parents,
usurp the parental function of chastising for faults committed at home. (4)

56. Discipline on ships.—It is lawful for the master or officer in
command of a ship on a voyage, to use force for the purpose of
maintaining good order and discipline on board of hisship, provided
that he believes, on reasonable grounds, that such force is necessary,
and provided also that the force used is reasonable in degree,

57+ Surgical operations.—Every one is protected from criminal
responsibility for performing with reasonable care and skill any
surgical operation upon any person for his benefit, provided that

(1) Hinchcliffes case, 1 Lew, 161; 1 Russ. Cr. 5 Ed. 687.

{?) 3 Greenl. Ev. s. 63 ; Rex, v. Cheeseman, 7 C. and P. 455 ; Rex v, Hazel, !
Leach, 368 ; 1 East P. C. 236 ; Rex v. Conner7 C. & P, 438, 1 Bish. New Cr
Law Com. p. 531.

(3) Rex v. Hopley, 2 F. & J. 202.

(4) 1 Bish. New Cr Law Com. p. 535.
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performing the operation was reasonable, having regard to the
patient’s state at the time, and to all the circumstances of the case.

See Article 212 post.

58. Excess.—Every one authorised by law to use force is crimi-
nally responsible for any excess, according to the nature and quality
of the act which constitutes the excess.

59. cConsent to death.— N0 one has a right to consent to the inflic-
tion of death upon himself ; and if such consent is given, it shall
have no effect upon the criminal responsibility of any person by
whom such death may be caused.

ILLUSTRATIONS

If A and B agree to fight a duel together, with deadly weapons, and efther is
killed in the duel, his consent will make no difference to the criminal responsi-
bility of the other.

If A be suffering from a tumor or other serious malady, he has a right to allow

' B. a surgeon, to perform a surgical operation considered reasonable and neces-

sary for the purpose of relieving or curing him ; and if he happen to die under

or in consequence of the operation, B will (under article 571) be free from crimi-

nal responsibility if he has used in the operation reasonable knowledge, care
and skill, as required by article 212 post.

60. ovedionce to ¢ de facto ’ Inw.—LEvery one is protected from cri-
minal responsibility for any act done in obedience to the laws for the
time being made and enforced by those in possession (de facto) of the
sovereign power in and over the place where the act is done.

PART II1.
PARTIES TO THE COMMISSION OF OFFENCES.

61, Parties to offences.—Principals.—Every one is a party to and
guilty of an offence who :—

1a.) actually commits it ; or

ib.} does or omits an act for the purpose of aiding any person to
commit the offence ; or ‘

{c.) abets any person in commission of the oftence ; or

{d.} counsels or procures any person to commit the offence.

2. If several persons form a common intention to prosecute any
unlawful purpose, and to assist each other therein, each of them is a
party to every offence committed by any one of them in: the prose--
cution of such common purpose; the commission of which offence

was, or ought to have been known to be a probable consequence of
the prosecution of such common purpose.



36 CRIMINAL CODE OF CANADA.

62. Every one who counsels or procures another to be a party to
an offence of which that other is afterwards guilty is a party to that
offence, although it may be committed in 8 way different from that

which was counselled or stiggested.

2. Every one who counsels or -procures another to be a party to
an offence is a party to every offence which that other commits in
congequence of such counselling or procuring, and which the person
counselling or procuring knew, or ought to have known, to be likely
to be committed in consequence of such counselling or procuring.

It will be seen here that the distinctons between principals of the first and
second degree and between principals and accessories before the fact are done
away with, and that all are éxpressly made principals or parties, toand equally
guilty of an offence, who, (a) actually commit it, (b), who do or omit anything
to help its commission, (¢} who abet or assist at its commission, or (d} who
counsel or procure its commission.

In reality, and for all practical purposes the distinctions between principals
and accessories before the fact were removed years ago, and have since existed
only in name. In England, accessories before the fact were placed on the same
footing, in every respect, with principals, by the 24 and 25 Vict. ¢. 94; and in
Canada the same thing was done by the R. 8. C. chap. 145, which enacted that
every principal in the second degree and every accessory before the fact to any
felony should be tried and punished asa principal felon ; that every one giding,
abetting, counselling or procuring the commission of any misdemeanor should
be tried and punished as a principal offender; and that every one aiding, abetting,
counselling or procuring the commission of any offence punishable summarily
should also be punishable as a principal offender. :

The Cods, therefore drops these unnecessary nominal distinctions, and gives
only two classes of persons as being, in regard to the degrees of their -guiit,
parties,to or implicated in a criminal offence, nawely,

PRINCIPALS, AND ACCESSORIES AFTER THE FACT.

Principals.—A principal may be, the actual perpetrator of the act, that is,
the one who, with his own hands or through an innocent agent, dees the act
itself ; he may be one who, before the act is done, does or omits something to
help its commission, he may be one who counsels or procures the doing of it,
or who does it through the medium of a guilty agent : or he may be one who is
present, eiding and gbetting another in the doing of it.

To be the actual perpetrator of the act with his own hands, the offender may or
may not be present when it is consummated. .

ILLUSTRATIONS.

A purposely lays poison for B, who takes it,-and dies from it, A, aithough
absent when the poison is taken, is the actual perpetrator of the deed. (1).

A and B were hired to unload sacks of oats from a ship and convey them tp
(s warehouse, A bringing out the sacks of oats from the ship and putting them
on B's carts, and B drawing the loads from the ship’s side to the warehouse, B,
when starting with one of his loads, called out, « It's all right,” to A. who
shortly afterwards,—while B was away with the load with which he had star.
ted,—went to another cart near the vessel, emptied into a nosebag some dats

(1) Fost. 349 ; 1 Russ. Cr. 5 Ed. 161 ; Burbridge Dig. Cr. Law 42; Vaux’s -
case, 4 Co. 44 ; Bish. Cr. Law Com, s. 651.
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from two sacks on the cart, and then placed the nosebag under the cart. When
B returned to the vessel a few minutes later with the emply cart he took the
nosebag from under the other cart where A had placed it, put it on his cart, and
drove off with it, A then being on the vessel and within a few yards of B. Held,
that as these circumstances shewed one transaction in which A and B both
concurred and in which both were present at some part, though not at evey
part of it, both were properly convicted as principals and actual prerpetrators of
the larceny. (1)

To be the actual perpstrator of the act, by means of an innocent agent, is, for
instance, where an offender, who may be absent when the act is done, uses, as
an instrument to effect his purpose, a child under years of discretion, & mad
man or other person of defective mental capacity, or any one excused from
responsibility by ignorance of fact or other cause. (2)

ILLUSTRATIONS.

‘Where A induced B a child of nine to take money from his father’s tilf,"and
give it to A, it was left to the jury to say whether B was acting unconsciously
of guilt at the dictation and as the innocent agent of A (3).

A gives to B a note which he knows is forged, and asks bim to get it cashed.
If B gets it cashed, not knowing it to be forged, the innocent uttering by him is
the guilty uttering of A, though A is absent when it is done (4).

If a person employed as an instrument is aware of the nature of the act but
merely concurs in it for the purpose of detecting and punishing the person
employing him, he is, in that case, also considered and treated as an innocent
agent |5).

A person who before the commission of an offence does something to aid in
its being committed may also be 8 principal without being present when itis
actually committed or completed.

ILLUSTRATIONS.

A, a servant, let B into his master's house to steal therein his master's money.
B continued inside until he committed the theft, but A left the house before the
theft was actually committed. A was a party to the offence; (6) and would now
be beld a principal.

A, a servant, unlocks the door of the house that B may enter and steal
therein, which he does about 20 minutes after A has left the house. Aisa
principal offender. (7)

A person who counsels or procures the commission of an offence, or who does
it through the medium of & guilty agent is necessarily absent when the offence
is actually committed ; or, if present, he would be doing or aiding at the very
actitself. It seems to be in the very nature of things that there should. be no
distinction drawn between the guilt of one who procures a crime to be done and
that of the agent who does it for him ; or, at least, the distinction, if any, should
not be in favor of the procurer. It i3 only right that the procurer or any one

{1) Reg. v Kelly, 2 G. and K. 379 ; | Russ Cr. 138.

(2) Fost. 349 ; 1 Bish. Cr. Law Com, 8. 651. )

{3) Reg. v. Manley: { Cox. C. (. 104 ; 1 Russ. Cr. 160 ; Burbridge Dig. Cr.
Law, 43,

(4) Reg. v. Palmer & Hudson, | New Rep, 96.
{5y R.v. Bannen, 2 Mood. C. C. 309 ; 1 C. & K. 295.
6) Reg. v. Tuckwell, C. & M. 215; 1 Russ. Cr. 158,

{7) Reg. v.Jeflries & Bryant, Gloucester Spr. Ass, 1848; Gresswell & Patterson,
J3., MSS,, 8. G., 3 Cox, C. C, 85; | Russ. Cr. 159,
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who commits an offence by the agency of another should be treated as a
principal, whether his agent or instrument be a guilty or an innocent one: for
qui facil per alium facit per se,—what one causes to be done by anotheris
regarded as done by himself. (1)

The procurement may be personal, that is, personal between the procurer and
the doer; or it may be through the intervention of a third party ; and it will be
- sufficient even though the emplover merely direct his agent to procure some
other person without naming him. (2) It may be direct,—by hire, counsel, or
command, or by conspiracy ; or it may be indirect,—by expressly evincing, (that
is, evincing by some words or actions), a liking for, approbation of, or assent to
another’s criminal design of committing an offence. (3) Still, a mere silent
acquiescence would not be sufficient. (4)

The procurement must be continuing ; for if the procurer repent, and, before
the offence is committed, actually countermand his order, and the person whom
he has ordered counselled or procured persists in committing the offence in spite
of the countermand, it seems that the original contriver will not be held respon-
sible as & party to the offence. (5) But, query, would be not, by having coun-
selled the commission of the crime be held (under article 64) guilty of an
altemp! to commit it, notwithstanding his subsequent repentance ?

If a person order counse] or advise one crime and the person ordered coun-
selled or advised intentionally commit another, as, for instance, if he be ordered
to burn a house and instead of that he commit a theft, or if his instructions are
to commit a crime against A, and instead of’ doing so he purposely commit the
crime against B, the person so ordering will not be answerable. (6) But if it be
merely by mistake that he commits the offence against B instead of A, in that
case the person ordering would be responsible. (7) And it is clearly laid down
by the above article, 62, that he who counsels or procures the commission of
any offence is a party to it, although the offence itself be committed'in a way
different from that which was counselled, and he is a party to every offence
which is committed in consequence of such counselling, and which he knew or
ought to have known to be likely to be committed in consequence of such coun-
selling ; and therefore both by this article and by the common law he is liable
for everything that ensues upon the execution of the unlawful act counselled or
commanded.

- ILLUSTRATIONS.

A commands B to beat G, and B beats him to such an extent that he dies.
A is a party to the murder. (8) ’

A commands B to burn C’s house, and in the burning, the house of D is
burned also. A is a party to the offence of burning D's house. (9)

A hires B to kill C by means of poison; and instead of poisoning him B kills
C by shooting him. A is a party to the murder. (10)

Soliciting as an ,gtqmp‘,—\Vhen a person with criminal intent solicits or,
advises another Lo commit an offence, which the other does noif commit at all.

(1) Broom’s Leg. Max., 2 Ed. 643 ; Co. Lit, 258 a.

((3%’7 Fost. 121, 125; R. v. Cooper, 5 C. & P. 535; 1 Bish. New Cr. L. Com
s.677.

(3y R. v. Cooper, 5 C. & P. 535.

(4) Reg. v. Atkinson, 11 Cox, C. C, 330; 1 Bish. New Cr. L. Com., s. 633.

(5) Arch. Cr. PL. I1. .

(6) 2 Hawk,, P. C, c. 29, s. 21, 22.

&)OFost. 370 et seq.; 2 Hawk,, P.C,, c. 29, s. 22; { Bish. New Cr. L. Com,,
s, 640. . .

(8) 4 Bl Com. 37; 1 Hale, 617.

{9y R. v. Saunders, Plowd, 475.

(10) Fost. 369, 370.
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the soliciting or advising in that case will constitute on the part of the would-be
procurer an attempt to commit the offence solicited or advised by him. (1)

A person may be considered as a principal present aiding and abetting in the
commission of an offence, without his presence being such a strict, actual, imme-
diate presence as would make him an eye or ear witness of what is passing ;
it may be a constructive presence. (2) So that if a number of persons set out
together, or in small parties, upon one common design, be it murder or any other
offence, or for any other purpose of an unlawful nature in itself, and each takes
the part assigned to him ; some to commit the act, others to watch at proper
distances and stations to prevent & surprise or to favor if need be the escape of
those more immediately engaged ; they are all, provided the act be committed,
present at it, in the eye of the law ; for the part taken by each man in his parti-
cular station tended to give countenance, encouragement and protection to the
whole gang and 10 epsure the success of their common enterprise. (3) If,
however, the original intention or purpose of persons assembling and setting out
together e a lawful one and if their common purpose be prosecuted by lawful
means, and opposition to them be made by others, and one of the opposing party
is killed in the struggle, in that case the person actually killing may be guilty
of murder or manslaughter, as circumstances may vary the case, but the persons
engagod with him will not be involved in his guilt, unless they actually aided
and abetted him in the fact. (4) . .

- 63+ Accessory after the fact.—An accessory after the fact To an
offence is one who receives, comforts or assists any one who has
been a party to such offence in order to enable him to escape, know-
ing him to have been a party thereto.

2. No married person whose husband or wife has been a party to
an offence shall become an accessory after the fact thereto by
receiving, comforting or assisting the other of them, and no married
woman whose husband has been a party to an offence shall become
an accessory after the fact thereto, by receiving, comforting or
agsisting in his presence and by his anthority any other person who
bas been a party to such offence in order to enable her husband or
such other person to escape.

The evident basis of this offence is that to assist an offender to escape punish-
ment is, in principle, an obstruction of public justice of the same nature as resist-
ing a peace officer in making anarrest, or rescuing a prisoner under arrest, and

- other like offences. To be an accessory after the fact a man must be aware of
the guilt of the person whom he harbors or assists. And one does not become
an accessory after the fact by merely neglecting to inform the authorities that a
crime has been committed, or by forbearing to arrest the offender. (5)

The test of an accessory after the fact seems to be that he renders the principal
offender some active personal help to enable him to escape punishment, as, by
furnishing him with money or food to support him in hiding, or by supplying
him with & horse to enable him to fly from his pursuers, or a house or other
shelter to conceal him :in, or by using open force and violence to protect him, or
by conveying instruments to an offender to enable him to break gaol, or by
bribing the gaoler to let him escape. (6) Of course when a person actually
rescues an offender from prison or from lawful custody, the rescuer is not only

{1) Reg. v. Gregory, Law Rep. 1 C. C. 77; 10 Cox C. C. 459; 1 Bish. New Cr.
L. Com., s.s. 767, 772a. . See article 64, post. o

(2) 1 Russ. Cr., 5 Ed. 157,

(3) Fost. 350; 2 Hawk, P. C,, ¢. 29, 5. 7, 8; Reg. v. Howell, 9 C. & P. 437.

{4) Fost. 354-5; 1 Russ, Cr, 163-4. )

{5) 1 Hale, P. C. 618, 619,

(6) t Bish, New Cr. L. Com., p. 422; 4 Bl Com. 38,
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guilty of being an accessory afterthe fact to the other’s offence, if he has actually
committed one, but also of the substantive offence of rescue; and he may be
indicted either way at the ‘election of the prosccution. (1) But where the rescue
is effected before the principal offender has been convicted, the prosecution
would probably prefer to prosecute the rescuer on the substantive offence of
rescue; for when a person is in prison or in lawful custody upon a criminal
charge it is an offence to rescue him or to help him to break prison, whether the
prisoner be guilty or not of the crime charged against him. (2)

G4. Attempts.—Every one who, having an intent to commit an
offence, does or omits an act for the purﬁose of accomplishing his
object is guilty of an attempt to commit the offence intented whether
under the circumstances it was possible to commit such offence or not.

2. The question whether an act dome or omitted with intent to
commit an offence is or is not only preparation for the commission
of that offence, and too remote to constitute an attempt to commit it,
is a question of law.

An attempt is * an abortive or frustated effort : "' (3) A bare intention to
commit a criminal offence is not of itself punishable; but,in order to be so,
there must.be some act or acts amounting either to an actual or an atlempled
carrying out of the criminal intention. Thus, if A resolvesin his own mind to shoot
B, and openly avows it, he therely commits no criminal offence: (4) but when he
does something in execution of his design, and, through being interrupted or
through some unforeseen cause intervening, he falls short of the actual per-
petration of the intended offence he is guilty of an attempt (5). -

An attempt to commit & crime may be made by soliciting another to commit
it. For, as, on the one hand, a person is guilty, as a principal offender, of an
offence which he solicits, advices or incites another to commit, and which
the other actually dees commit, (6) so, on the other hand, when a person solicits
advises or incites another to commit an offence which the other does no! commit,
the act of soliciting, advising or inciting amounts to an attempt to commit the
offence in view (7). In other words, one who unsuceessfully solicits or advises
the commission df an offence is guilty of an attempt to commit it ; while one -
whose solicitation is successful in procuring the actual commission of an offence
is a party to its commission. Thus, where one wrote to a school boy to meet
him for the purpose of sodomy, but the boy, without even reading the letter,
passed it to the school authorities, it was held that the offence of attempt by
solicitation was complete (8). It is said that an act to constitutean attempt must
be such as directly approximates to or is closely connected with the actual com-
mission of the intended offence. {9) In the application of this principle some nice
questions have arisen as to what acts, on the one hand, ure preparation too,

(1) Rex v. Burridge, 3 P. Wms. 439, 483, 485, 493.

{2) Articles 165, 166, 167, post ; Reg. v. Allan, Car. & M. 295; R. v. Haswell,
Russ. & Ry. 458 ; | Bish. New Cr. L. Com., p. §23.

(3) Holloway v. Reg. 17 Q. B. 317; Broom’s Com. L. 5 Ed. 856.

(4) See article 959, par. 2, post, as to right to compel persons using threats of
bodily harm to furnish security to keep the peace.

(51 R. v Scofield, Cald. 397, 403 ; { East P. C. 58, 225; 1 Bish. New Cr. L.
Com pp. 111, 113; | Russ. Cr. 5 Ed. 188 ; R.v. Conmoly, 26 Q. B. (Ont.) 322;
Clark Mag. Man. 2 Ed. 435. N

{6) See article 61, ante p. 35. '

(7) 2 Steph. Hist. Cr. L. 230 ; R. v. Higgins, 2 East, 5 ; R. v. Daniels, 1 Salk,
380 : R.v. Collingwood, 3 Salk.42; 2 L. R. 1116 ; Woolrych Cr. L. 1194 ; 1
Russ. Cr. 5 Ed. 189.

{8) Reg. v. Ransford, 13 Cox.C.C 9 ;1 Bish New Cr. L. Com. p. 462.

{9) Harris Cr. L. 4 Ed. 16 ; Reg. v. Eagleton, Dears. C. C. 515; 1 Russ Cr. 5
Ed. 190 ; 2 Steph. Hist. Cr. L. 224.
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remote to be an attempt, and what, on the other hand, are close enough ‘to the
offence to be an attempt; it being in many case very difficult,—some say,"
impossible, — to distinctly define the dividing line between mere prepera-
tion for an offence and an actual aftemp! to commit it (1). As an illustration
the case is given of & man who, with intent to commit murder, walks to the
place where he purposes to commit it. . This act of walking to the place is not
considered an act sufficient to constitute an attempt to murder (2). Butif besides
walking to the place, the man were,on arriving there to meet and fire a pistolshot
at his intended victim, and fail to kill him, either by missing his aim altogether,
or through the shot, though taking effect, not being fatal, he would undoubtedly
be guilty of an attempt to murder. The mere act of buyinga box of matches with
the intention of using them to set a corn stack on fire is too remote to constitute
an attempt to set the fire. (3). But where the prisoner had knelt down before a
<orn stack, and had lighted a match with the intention of setting the stack on
fire ; and then he blew out the light on observing that he was watched ; it was
held that this was an attempt to burn the stack. The accused had called at the
prosecutor’s house, and, on first being refused work and on afterwards_being
refused a shilling which he asked for, he became, violent and threatened {o burn
up the premises. He was then watched by the prosecutor and his servant and
seen to go to @ meighboring stack where he knelt down and struck a lucifer
match, but discovering that he was watched he blew out the lighted match and
went away. (4).
In another case A was charged with attempting to set fire to a dwelling-house,
-and B with inciting and hiring him to commit the offence. Under B’s direc-
tions, A had arranged and placed pieces of blanket saturated with coal oil
. against the doors and sides of the house, had lighted a match, which he held in
his fingers till it was burning well, and had then put the light down close to the
saturated blanket with the intention of setting the house on fire ; but just before
the flame touched the blanket the light went out, @hd he threw the match away
without making any further attempt. Held that the attempt was complete. {5)
If a man were to load a gun and declare his intention to shoot his neighhor
with it, this would merely be a preparation of necessary means to commit the
offence ; in order to render him guilty of an attempt to shoot there would have
to be, beyond such preparation, some act or movement on the man’s part, in the
nature of an endeavor to use the weapon upon the person of his intended victim.

There have been some decisions which have gone a long way towards
treating preparation to commit a crime as an attempt to commit it. For
instance, the procuring of dies for coining bad money has been treated as an
attempt to coin bad money. (6)

It was formerly considered that an act done with intent to commit an offence
was not an attempt unless done under circumstances rendering it possible to
accomplish the object in view; (7) wnd so where in an English case A pul his
hand into B’s pocked with intent to steal what was in it, and the pocket hap-
pened to be empty, it was held that A could not be convicted of an attempt to
steal. i8) But thix decision has recently been overruled by the English Court
of Crown Cases Reserved, presided over by Lord Chief Justice Coleridge, who,
in delivering judgment, said, in reference to the pickpocket case,—¢ Thisis a
« decision with which we are not satisfied. Reg. v. Dodd proceeded upon the

(1) Steph. Hist. Cr. L. 224. 226. )

5 2 Rem7arks of Jervis. C.J. in Reg. v Roberts, 33 Eng. L. & Eq. 553; 25 L,
MG

(3) Remarks of Chief Baron Pollock in R. v. Taylor 1. F. and F. 512.

(4) R.v. Taylor, | F. & F. 511,

{9} Reg. v. Goodman, 22 U, C. C. P. 338. )

(61 Reg. v. Roberts, Dears. 539; 2 Stepb. Hist. Cr. L. 224. [See article 466,
post, which makes it a substantive offence, — indictable and punishable with
imprisonment for life,—to purchase or have possession of coining instruments.]

(7) Steph. Dig. Cr. L. 3 Ed. 37, 38; R. v. McCann, 28 Q. B. (Ont.) 514.

(8) Reg. v. Collins, L. & C. 471 ; 33 L. J. M. C. 177; Harris Cr. L. 4 Bd. 17.
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« same view, that a person could not be convicted of an attempt to commit an
« offence which he could not actually commi{. We are of opinion that Reg. v.
« Dodd is no longer law. It was decided on the authority of Reg. v, Collins”
[the pickpocket case], « and that case in our opinion is no longer law.” (1).

It will be seen that article 64 of our Code, (which is similar to section 74 of the
English Drafty coincides with the above holding of the English Court of Crown
€ases Reserved, and plainly declares that an intent to commit an offence com-
bined with an act done or omitted for the purpose of accomplishing the object
in view will constitute an attempt, whether, under the circumstances, it was
possible to commit the intended offence ar not.

TITLE IL

OFFENCES AGAINST- PUBLIC ORDER, INTERNAL
AND EXTERNAL.

PART 1IV.

TREASON AND OTHER OFFENCES AGAINST THE
QUEEN'S AUTHORITY AND PERSON.

65. Treasom.—Treason is—

(a.) the act of killing Her Majesty, or doing her any bodily harm
tending to death or destruction, maim or wounding; and the act of
imprisoning or restraining ‘her; or

(5.) the forming and manifesting by an overt act an intention to
kill Her Majesty, or to do her any bodily harm tending to death or
destruction, maim or wounding, or to imprison or to restrain her, or

(c.) the act of killing the eldest son and heir apparent of Her
Majesty, or the Queen consort of any King of the United Kingdom
of Great Britain and Ireland ; or :

(d.) the forming and manifesting, by an overtact, an intention to kill
the eldest son and heir apparent of Her Majesty, orthe Queen consort
of any King of the United Kingdom of Great Britain and Ireland; or

(e.) conspiring with any person to kill Her Majesty, or to do her
any bodily harm tending to death or destruction, maim or wounding
or conspiring with any person to imprison or restrain her; or -

(f.) levying war against Her Majesty either—

{i.) with intent to depose Her Majesty from the style, honour and
royal name of the Imperial Crown of the United Kingdom of Great
Britain and Ireland or of any other of Her Majesty’s dominions or
countries ;

{1} Reg.v. Brown, 24 Q. B. D. 357, 359; 16 Cox C. C. 715.
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(ii.) in order, by force or constraint, to compel Her Majesty to -
change her measures or counsels, or in order to istimidate or overawe
both Houses or either House of Parliament of the United Kingdom
or of Canada ; or

(g.) conspiring to levy war against Her Majesty with any such
intent or for any such purpose as aforesaid ; (1) or

(h.) instigating any foreigner with force to invade the said United
Kingdom or Canada or any other of the dominions of Her Majesty ; or

(i.) assisting any public cnemy at war with Her Majesty in such
war by any means whatsoever ; or

(j.) violating, whether with her consent or not, a Queen consort,
or the wife of the eldest son and heir apparent, for the time being,
of the King or Queen Tegnant.

2. Every one who commits treason is guilty of an indictable
offence and liable to suffer death.

The duty of allegiance is based upon the relation which subsists between
him who owes it and the crown, and upon the privileges derived by the former
from that relation. Allegiancse is either ratlural or local. Natural allegiance is
that which a natural born subject owes at all times and in all places to the
Crown as head of that society of which he is a member. Local allegiance is
founded upon the protection which a foreigner enjoys for his person, his family
andewects during his residence here ; and if such foreigner while so resident
here commit an offence which in the case of a natural born subject would be
treason, he is dealt with as a traitor ; and this is so, whether his sovereign be
at peace with us or not. (2)

The ingredients set forth in the above article as constituting the crime of
treason are, in effect, the same as those which constitute high treason according
to section 75 of the English Draft Code, as revised by the Royal Commissioners ;
whose remarks thereon are as follows :

« Qur definition of High Treason exactly foilows the existing law with one or
« two exceptions which we felt warranted in making. The existing law depends
«upon the old statute of 25 Edward 3, St. 5, C. 2, and on the judicial construc-
«tion put upon that acf. Itis well explained in the opinion delivered by the
«jate Mr. Justice Willes in Mulcahy v. R,, (L. R. 3 H. of L. 318). It has been
«thought better to make the act of killing or wounding the Sovereign in itself
«an act of treason, instead of adopting the artifical construction by which
« cutting off the head of Charles the First was not treason in itself but was an
«overt act evidencing the compassing of his death, which was treason within
«thestatute of Edward 3. And we have also thought it right to make conspiring
«10 levy war against the Sovereign in itself treason, instead of evidence of
«compassing the Sovereign's death. It would in the present day be absurd to
«re-enact the provisions which make it high treason to kill the Lord Chancellor
«or g Judge of the Superior Courts in the discharge of his duties. The ordinary
«law as to murder affords sufficient protection.” ’

The principal heads of treason as contained in the statute of Edward 3 are
(a) imagining or compassing the king’s death, (&) levying war against the king,
and (c) adbering to the king's enemies; (3) there being no express provision for
any act of violence, towards the king's person, which did not display an intention
to kill him, and nothing about attempts to imprison or depose the king, conspi-
racies or- attempts to levy war, or disturbances however violent which did not

o (1) See article 68, post. 46, for special provisions against levying war within
anada.

{2) Broom’s Com. L. 5 Ed. 877, 878.

(3) 2 Steph. Hist. Cr. L. 243, 249.
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reach the point of levying war ; although there was a proviso (afterwards
repealed by 1 Hen. IV. C. 10), that Parliament in its judicial capacity might
upon the conviction of any person for any political offence hold that it amounted
to high treason, though not specified in the act (1).

After the statute of Edward 3 many acts were passed, from time to time, {and
especially during the period between the beginning of the Reformation and the
end of the Tudor line), for Lhe purpose of adding new treasons ; but nearly all
these acts were either lemporary or have in one way or another long since
expired ; and they exercised little or no permanen! influence on the law of
treason, as contained in the old statute, with the wide constructions placed
upon its provisions by learned judges and commentators, whose interpretations
have received, in later legislation, (36 Geo. 3, c. 6, and 11 and 12 Vic. ¢. 12),
full statutory recognition and authority (Z).

The statute of Edward 3, taken literally, was too narrow to afford complete
protection to the king’s person, power and authority ; but the judges, in their
decisions, and various writers, in their comments upon the subject, held « that
« to imagine the king's death means to intend anything whatever which under
«any circumstances may possibly have a tendency, however remote, to expose
« the king to personal danger or to the forcible deprivation of any part of the
« guthority incidental to his office (3).”

The mere intention of compassing the king’s death seems to have constituted

.the substantive offence or corpus delicti in this particular kind of treason ; thus
shewing an apparent exception to the general doctrine that a person’s bare
intention is not punishable. But, although an overt act was not essential to the
abstract crime, it was always held essential to the offender’'s conviction.
The compassing or imagining, (that is, the mind’s operation in willing or
intending), the death was considered as the treason, and the overt acts were
looked upon as the means employed for executing the offender’s traitorous
purpose. , In other words, it was the intention itself that was looked upon as
the crime; but in order to warrant a conviction, it was necessary to make proof
of the manifestation of the intention by some overt act tending towards the
accomplishment of the criminal object. And so it was held that, where
conspirators met and consulted together how to kill the king, it was an overt
act of compassing his death, even although they did not then resolve upon any
scheme for that purpose. And all means made use of, either by persuasion or
command, to incite or encourage otherstc commit the fact or join in the attempt
to commit it were held to be overt acts of compassing the king’s death; and any
person who but assented to any overtures for that purpose was involved in the
same guilt. (4) =

Mere words of themselves were not regarded as an overt act of treason ; for in
Pine's case it was held that his having spoken of Charles I as unwise, and as
not fit to be king, was not treason, although very wicked; and that unless it
were by some particular statute no words alone, would be treason. {5) But
words were sometimes relied on to shew the meaning of an act. As, where C,
being abroad, said : «1 will kill the king of England if I can come at him,”
and the indictment, after setting forth these words, charged that C went into
England for the purpose indicated by the words, it was held that C might, on
proof of these facts, be convicted of treason ; for the traitorous intention evinced
by the words uttered converted an action innocent in itself into an overt act of
treason. The deliberate act of writing treasonable words was also considered
an overt act, if the writing were published ; for scribere est agere. (6). Buteven
in that case it wasnot the bare words themselves that were considered the

(1) 2 Steph. Hist. Cr. L. 250, 253.

(2) 2 Steph. Hist. Cr. L. 255, 262, 279.

(3) 2 Steph. Hist. Cr. L. 263, 268. .

(4) Broom’s Com. Law, 5 Ed. 880, 881.

(5) 2 Steph, Hist. Cr. L. 308. ; .

(6) 3‘3[\nst. 14, 1 Hale P. C. 112: 4 Bl. Com. 80 ; Broom’s Com, L. 883.
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treason ; and the preponderance of authority favored the rule that writings not
published did not constitute an act of treason. (f) .

The wide construction placed upon the language of the Statute of Treasons is
shewn by the words of Coke, who, in referring to the cases of Lord Cobham
and the Ear] of Essex, says : « He that declareth by overt act to depose the king
« does a sufficient overt act to prove that he compasseth and imagineth the
« death of the king. And so it is to imprison the King or to take the king into
« his power and to manifest the same by some overt act. And if a subject
« conspire with a foreign prince to invade the realm by open hostility, and
« prepare for the same by some overt act, this is a suflicient overt act for the
« death of the king.” (2) Hale coincides with Coke and adds that, « to levy war
« against the king directly is an overt act of compassing the king's death, and
« that a conspiracy to levy such a war is an overt act to prove it.” (3) Foster
following in the same strain, says: * The care the law hath taken for the per-
« sonal safety of the king is extended to evervthing not fully and deliberately
« done or attempted whereby his life may be endangered ; and therefore the
« entering into measures for deposing or imprisoning him or to get his person
« into the power of conspirators, are overt acts of treason within this branch of
« the statute ; for experience hath shewn that between the prisons and the
- graves of princes the distance is very small. Offences which are not so
« personal as those already mentioned have been with great propriety brought
« within the same rule, as having a tendency, though not so immediate, to the
« same fatal end; and therefore the entering into measures in concert with
- foreigners and others in order to an invasion of the kingdom, or going into a
- foreign country, or even purposing te go thither to that end, and taking any
«steps in_order thereto, are overt acts of compassing the king's death.” (4)
Foster adds that a ¢ treasonable correspondence with the enemy ” is an act of
compassing the king’s death; and in support of this he refers to Lord Preston’s
case, (5) in which it was held that taking a boat at Surrey Stairs in Middlesex
to ge on board a ship in Kent, for the purpose of. conveying to Louis XIV a
number of papers informing him of the naval and military condition of England
and to so help him to invade England and depose William and Mary, was an
overt act of treason by compassing and imagining the death of William and
Mary. (6) A wide construction was also put upon the expression ‘ adhering to
the king's enemies ”’; its meaning being held to include any assistance given to
aliens in open hostility against the king,—as, by surrendering to them a castle
of the king’s for reward, or selling them arms, etc., or cruising in & ship with
enemies to the intent to destroy the king's subjects. (7)

With regard to  levying war " Sir James F. Stephen says: « The difference
- between the commonest unlawf{ul assembly and & civil war is one of degres,
« and no definite line can be drawn st which riot ends and war begins. There
« has been a double current of asuthority on this point from the date of the 25
« Edw. 3 to our own days. On the one hand the statute declares, and the com-
.« mentators have been eareful to insist on the declaration, that in order to be
« treason the war levied must be against the king. No amount of violence,
« however great, and with whatever circumstances of a warlike kind it may be
« attended, will make an attack by one subject on another high treason. On the
« other hand any amount of violence, however insignificant, directed against the
« king will be high treason, and as soon as violence has any’ political object
« it is impossible to say hat it is not directed against the king, in the sense of
« being armed opposition to the lawful exercise of his power.” (8)

(1) Algernon Sidney’s case, 9 How. St. Tr. 818 ; Broom’s Com. L. 883.

{2 3 Inst. 6, 12, 14; 2 Steph. Hist. Cr. L. 266.

(3) 1 Hale P. C. 110; 2 Steph. Hist. Cr. L. 266.

(4) Fost. 195; 2 Steph. Hist. Cr. L. 267, 8. -

{5) Fost. 187. :

{6) 12 State Trials, 646 ; 2 Steph. Hist. Cr. L. 267 ; Broom’s Com. Law 882.

{7) Hawk. P. C. s.s. 23-28 ; 2 Bish. New Cr. L. Com. s 1212,

(8) 2 Steph. Hist, Cr, L. 268. For a full and interesting account of the law of
treason sce Stephen’s History of the Crim. Law of England, 2nd"vol: pp. 241-297.
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A levying of war amounting to treason appears to consist of two elements,—
(1) the intent existing in the mind of the offender either forcibly, to overthrow
the government or to compel it through fear to yield something to which it
would not otherwise assent ; and (2) some overt act in the nature of war or of

preparation for or threatening it (1).

It may perhaps be safe to say that when open force and violence, however
extensive or serious, is not such as directly or indirectly attacks the sovereign
or the government or their power and authority, or is not such as tends in
some way to forcibly overthrow, coerce, or intimidate them or either of them, it
will not be treason ; and, although exceptional cases may arise in which the
line of division between a riot and treason by levying war may not be distinct, it
should not, as a general rule, be a difficult matter,—under the law as expressei
in the present Title,~to distinguish between circumstances amounting to levying
war, under articles 65 and 68, and the riotous offences dealt with,—according
to their differences of extent and gravity,—under articles 80, 83, 84, 85 and 86.

Every prosecution for treason, (except treason by killing Her Majesty, or
where the overt act alleged is an attempt to injure the person of Her Majesty),
must be commenced within three years from the time of the commission of the
offence : and no person is to be prosecuted under Lhe provisions of article 65 or
of article 69 for any overt act of treason expressed in or declared by open -and
advised speaking, unless information of such overt act and of the words by
which the same was expressed or declared is given upon oath to a justice within
six days after the words are spoken and a'warrant for the offender’s apprehen-
sion issued within ten days after such information is given (2).

One witness is not sufficient unless corroborated. {Article 684). See-alsy

special provisions, as to trial, in Art, 6358.

66, Treasonable conspiracy.—In every case in which it is treason
to conspire with any person for any purpose, the act of so conspiring,
and every overt act of any such conspiracy,is an overtact of treason.

6'7. Accessories after the fact to treason.—Every one is guilty of
an indictable offence and liable to two years’ imprisonment who—

(a.) becomes an accessory after the fact to treason ; or

(6.) knowing that any person is about to commit treason does not
with all reasonable desgatch, give information thereof to a justice of
the peace, or use other reasonable endeavours to prevent the
commission of the same. :

By sec, 78 of the English Draft Code, the punishment of an accessory after the
fact to high treason is penal servitude for life (3).

68. vLevying war.(4)—Every subject or citizen of any foreign
state or country at peace with Her Majesty, who— '

(a.) is or continues in arms against Her Majesty within Canada; or

(b.) commits any act of hostility therein ; or

(¢.) enters Canada with intent to levy war against Her Majesty,
or to commit any indictable offence therein for which any person
would, in Canada, be liable to suffer death ; and

Every subject of Her Majesty within Canada who—

(1) 2 Bish, New Cr. L. Com. s. 1229.

(2) See article, 551, post.

{3) As to punishments of -accessories after the fact in cases not otherwise
expressly provided for, see arlicles 531 and 532 post.

(4) See comments under article 65, ante p. 45.
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(d.) levies war against Her Majesty in company with any of the
subjects or citizens of any foreign state or country at peace with
Her Majesty ; or

(e.) enters Canada in company with any such subjects or citizens

with intent to levy war against Her Majesty, or to commit any such
offence therein ; or

(f.) with intent to aid and assist, joins himself to any person who
bas entered Canada with intent to levy war against Her Majesty, or
to commit any such offence therein—is guilty of an indictable
offence and liable to suffer death. R.8.C., c. 146, ss. 6 and 7.

Persons offending against the provisions of this article may be tried and

punished either by any Superior Court of criminal jurisdiction or by a Militia
Court Martial. (1)

69. Treasonable offences. (2)—Every one is guilty of an indict-
able offence and liable to imprisonment for life who forms any of the
intentions hereinafter mentioned, and manifests any such intention
by conspiring with any person to carry it into effect, or by any other
overt act, or by publishing any printing or writing ; that is to say—

(a.)- an intention to depose Her Majesty from the style, honour
and royal name of the Imperial Crown of the United Kingdom of
Great Britain and Ireland, or of any other of Her Majesty’s domi-
nions or countries ;

(b.) an intention to levy war against Her Majesty within any part
of the United Kingdom, or of Canada,in order by force or constraint
to compel her to change her measures or counsels, or in order to put
any force or constraint upon or in order to intimidale or overawe
both Houses or either House of Parliament of the United Kingdom
or of Canada ;

{¢.) an intention to move or stir any foreigner or stranger with
force to invade the said United Kingdom, or Canada, or any other .
of Her Majesty’s dominions or countries under the authority of Her
Majesty. R.S.C., c. 146, 5. 3.

70. Conspiracy to Intimidste n legislature.—Every one is guilty of
an indictable offence and liable to fourteen years’ imprisonment who
confederates, combines or conspires with any person to do any act
of violence in order tointimidate, or to put any force or constraint
upon, any Liegislative Couneil, Legislative Assembly or House of
Assembly. R.C.S, c. 146,s. 4. - ,

71. Assaults on the @ueen.—Ivery ope is guilty of an indictable
offence and liable to seven years’ imprisonment, and to be whipped
once, twice or thrice as the court directs, who—

{1} See articles 538 and 540, pos{, and secs. 6 and 7 R.8.C. ¢. 146, {unre-
pealed), in appendix, post. i ’

{2) See article 551 sub-sec. 2, pos, which requires that, in prosecutions under
articles 65 and 69 for any overt act of treason expressed in or declared by open and
advised speaking, information of the words used shall be given on oath to a jus-
tice within six days after the words are spoken, and that a warrant for the offend-
ersapprehension shall be issued within ten daysafter such information is given.
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(a.) wilfully .produces, or has near Her Majesty, any arm or
destructive or dangerous thing with intent to use the same to injure
the person of, or to alarm Her Majesty ; or

(b.) wilfully and with intent to alarm or to injure Her Majesty,
or to break the public peace : )

(i.) points, aims or presents at or near Her Majesty any firearm,
loaded or not, or any other kind of arm ; ’

(ii.) discharge at or near Her Majesty any loaded arm ;

(iii.) discharges any explosive material near Her Majesty ;

(iv.) strikes, or strikes at Her Majesty in any manner whatever ;

{v.) throws anything at or upon Her Majesty ; or

(¢.) attempts to do any of the things specified in paragraph' (b)
of this section.

72, Inciting tomutiny.—Every one is guilty of -an indictable
offence and liable to imprisonment for life who, for any traitorous
on mutinous purpose, endeavours to seduce any person serving in Her
Majesty’s forces by sea or land: from'his duty and allegiance to Her
Majesty, or to incite or stir up any such person to commit any
traitorous or mutinous practice. '

'73. Enticing soldiers or sailors to desert.—Every one is guilty of
an indictable offence who, not being an enlisted soldier in Her
Majesty's service, or & seaman in Her Majesty's naval service—

(a.) by words or with money, or by any other means whatsoever,
divectly or indirectly persuades or procures, or goes about or endea-
vours to persuade, prevail on or procure, anv such seaman or soldier
to desert fronf or leave Her Majesty's military or naval service ; or

(b.) conceals, receives or assists any deserter from Her Majesty's
military or naval service, knowing him to be such deserter.

2. The offender may be prosecuted by indictment, or summarily
before two justices of the peace. In the former case he is liable to fine
and imprisonment in the discretion of the court, and in the latter to a
penalty not exceeding two hundred dollars, and not less than eighty
dollars and costs, and in default of payment toimprisonment for any
term not exceeding six months. R.S.C., c. 169, 85 1 and 4.

This article provides that an offender may be prosecuted either by indictment
or summarily, and it specifies the penalty to beincurred on & summary conviction;
but in the case of a conviction upon indictment, although it enacts that the
offender shall be liable to fine and imprisonment in the discretion of the court, it
does not specify the amount of the fine nor the length of the imprisonment.
Article 951, however, provides that a person convicted of an indi€table offence
for which no punishment is specially provided shall be liabl¢ to five years
imprisonment (1). .

Section 9, R. 8. C. chap. 169, (unrepealed), provides that gne moiety of the
amount of any penalty recovered under this article shall go to" the prosecutor
and thejother moiety to the crown (2).

Any one reasonably suspected of being a deserter from Her Majesty’s service

(1) See post.
(2) See appendix, post.
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may be arrested and brought before a justice of the peace and held till claimed
by the military or naval authorities (1}. i )

74- Resisting execution of warrant for arrest of deserters.—Every.
one who resists the execution of any warrant authorising the breaking
open of any building to search for any deserter from Her Majesty’s
military or naval service is guilty of an offence and liable, on sum-
mary conviction before two justices of the peace, to a penalty of
eighty dollars. R.S.C,, c. 169,s. 7.

No one is entitled to break open any building to search for a deserter without
having obtained &8 warrant for that purpose from a justice of the peace (2).

75. Enticing militiamen or mounted police to desert.—Every one
is guilty of an offence and liable, on summary conviction, to six
months’ imprisonment, with or without hard labour, who—

(a.) persuades any man who has been enlisted to serve in any
corps of militia, or who is a member of‘or has engaged to serve in
the North-West mounted police force, to desert, or attempts to
procure or persuadé any such man to desert ; or

(b.) knowing that any such man is about to desert, aids or asgsists
him in deserting ; or

(¢.) knowing any such man is a deserter, conceals such man or
aid or assists in his rescue. R.S.C., c. 41, 8. 109; 52 V,, c. 25, 8. 4.

76. Obtaining nnd communicating official information.~—~In the
two following sections, unless the context otherwise requires—

(a.) Any reference to a place belonging to Her Majesty includes
a place belonging to any department of the Government of the
United Kingdom, or of the Government of Canada, or of any pro-
vinee, whether the place is or is not actually vested in Her Majesty ;

() Expressions referring to communications include any com-
munication, whether in whole or in part, and whether the document,

sketch, plan, model or information itself or the substance or effect
thereof only be communicated ; '

(¢.) The expression “document” includes part of a document ;
(¢.) The expression ““ model ” incliudes design, pattern and specimen ;

(e.) The expression “sketch ” includes any photograph or other
mode of expression of any place or thing ,

(f) The expression. * office under Her Majesty,” includés any
office or employment in or under az&department of the Government

of the United Kingdom, or of the Government of Canada or of any
province. 53 V., c. 10, 8. 5,

7'7. Every one is guilty of an indictable offence and liable to
imprisonment for one year, or to & fine not exceeding one hundred
dollars, or to both imprisonment and fine, who—

(a.) for the purpose of wrongfully obtaining information—

(1} See article, 561, post.
{Y) See article 561, post.
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(i.) entersoris in any part of a place in Canada belonging to Her
Majesty, being a fortress, arsenal, factory, dockyard, camp, ship,
office or other like place, in which part he is not entitled to be ; or

(ii.) whenlawfully or unlawfully in any such place as aforesaid
either obtains any document, sketch, plan, model] or knowledge of
anything which he is not entitled to obtain, or takes without lawful
authority any sketch or plan ; or

(iii.) when outside any foriress, arsenal, factory, dockyard or
camp in Canada, belonging to Her Majesty, takes, or attempts to
take, without authority given by or on bebdlf of Her Majesty, any
sketch or pian of that fortress, arsenal, factory, dockyard or camp ; or

(b.) knowingly having posession of or control over any snch
document, sketch, plan, model, or knowledge as has been obtained
or taken by means of any act which constitutes an offence against
this and the following section, at any time wilfully and without
lawful anthority communicates or attempts to communicate the same
to any person to whom the same ought not, in the interest of the
state, to be communicated at the time ; or

(c.) after having been entrusted in confidence by some officer
under Her Majesty with any document, sketch, plan, model or
information relativg to any such place as aforesaid, or to the naval
or military affairs of Her Majesty, wilfully, and in breach of such
confidence, communicates the same when, in the interests of thestate
it ought not to be communicated ; or ' :

(d.) having possession of any document relating to any fortress,
arsenal, factory, dockyard, camp, ship, office or other like place
belonging to Her Majesty, or to the naval or military affairs of Her
Majesty, in whatever manner the same has been obtained or taken,
at any time wilfully. communicates the same to any person to whom
he knows the same ought not, in the interests of the state, to be
communicated at the time :

2. Every one who commits any such offence intending to commu-
nicate to a foreign state any information, document, sietch, plan,
model or knowledge obtained or taken by him, or entrusted to him
as aforesaid, or communicates the same to any agent of a foreign
state, is guilty of an indictable offence and liable to imprisonment
for life. 53 V,ec. 10,8. 1.

'?8. Every one who, by means of his holding or having held an
office under Her Majesty, has lawfully or unlawfully, either obtained
possession of or control over any document, sketch, plan or model,
or acquired any information, and at any time corruptly, or contrary
to his official duty, communicates or attempts t0 communicate such
document, sketch, plan, model or information to any person to whom
the same ought not, in the interests of the state, or otherwise in the
public interest, to be communicated at that time, is guilty of an
indictable offence and liable—

(a.) if the communication was made, or attempted to be made, to
a foreign state, to imprisonment for life ; and
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(b.) in any other case to imprisonment for one year, or to a fine
not exceeding one hundred dollars, or to both imprisonment and fine.

2. This section shall apply to a person holding a-contract with
Her Majesty, or with any department of the Government of the
United Kingdom, or of the Government of Canada, or of any pro-
vince, or with the holder of any office under Her Majesty as such
holder, where such contract involves an obligation of secrecy, and to
any person employed by any person or body of persons holding
such a contract who is under a like obligation of secrecy, as if the
person holding the contract, and the person so employed, were
respectively holders of an office under Her Majesty. 53 V., ¢. 10,8. 2.

No prosecution for any offence against articles 77 and 78 can be commenced
without the consept of the Atlorney-General or of the Attorney General of
Canada (1).

For téhe meaning of the expression ‘¢ Aflorney General " see article 3 (b),
ante p. 2.

See Art. 614 as to requisites of indictments under this part 1V.

PART V.

UNLAWFUL ASSEMBLIES, RIOTS, BREACHES OF THE
PEACE.

79. Unlawful assembly.—An unlawful assembly is an assembly
of three or more persons who, with intent to carry out any common
purpose, assemble in such a manner or so conduct themselves when
assembled as to cause persons in the neighboarhood of such assembly
to tear, on reasonable grounds, that the persons so assembled will
disturb the peace tumultuously, or will by such assembly needlessiy
and without any reasonable occasion provoke other persons to
disturb the peace tumultuously.

2. Persons lawfully assembled may become an unlawful assembly.
if they conduet themselves with a common purpose in such a manner
a5 would have made their assembling unlawful if they had assembled
in that mapner for that purpose. )

3. An assembly of three or more persons for the purpose of pro-
tecting the house of any one in their number against persons
threlening to break and enter such house in order to commit any
indictable offence therein is not unlawful.

80. miot.—A riot is an unlawful assembly which has begun to
disturb the peace tumultuously.

The above definition of an unlawful assembly isa little different in its wording
from that of section 11, R. S. C. chap. 147 (repealed);(2) but the two articles,

{1y See article 543, post.
{?) See ane,
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(79 and 80, are in exactly the same words as sections 84 and 85 of the English
Draft Code. The remarks of the Royal Commissioners upon their definition of
an unlawful assembly are as follows: ¢ The earliest definition of an unlawful
« assembly.is in the Year Book 21 H. 7, 39. It would seem from it that the law
« yas first adopted at a time when it was the practice for the gentry, who were
« on bhad terms with each other, to go to market at the head of bands of armed
« retainers. It is obvious that no civilized government could permit this
« practice, the consequence of which was, at the time, that theassembled bands
« would probably fight, and certainly make peaceable people fear that they
« would fight. 1t was whilst the state of society was such as to render this a
« prevailing mischief that the earlier cases were decided ; and consequently the
« duty of not provoking a breach of the peace has sometimes been so strongly
«laid down as almost to make it seem as if it was unlawful to take means fo
« resist those who came to commit crimes. We have endeavored in section 84
“ to-enunciate the principles of the common law, although in declaring that an
« assembly may be unlawful if it causes persons in the neighborhood to fear
« that it will needlessly and without reasonable occasion provoke others to
« disturb the prace tumultuously, we are declaring that which has not as yet been
« gpecifically decided in any particular case. The clause as to the defence of a
« man’s house has been inserted because of a doubt expressed on the subject.”

81. Every member of an unlawful assembly is gnilty of an indict-
able offence and liable to one year’s imprisonment. R.S.C,,c. 147, 8. 11.

82. Every rioter is guilty of an indictable offence and liable to
two year's imprisonment with hard labour. R.S.C., ¢. 148, s. 13.

These articles reduce the punishments inflicted under the R.S.C,, c. 147; which
were two years imprisonment for unlawfully assembling and four years for rioting.

83. Reading the riot act.—It is the duty of every sheriff, deputy
sheriff, mayor or other head officer, and justice of the peace, of any
county, city or town, who has notice, that there are within his juris-
diction persons to the number of twelve or more unlawfully, riotously
-and tumultuously assembled together to the disturbance of the public
peace, to resort to the place where such unlawful, riotous and tumult-
uous assembly is, and among the rioters, or as near to them as hecan
safely come, with a loud voice to command or cause to be commanded
silence, and after that openly and with loud voice to make or cause
to be made a proclamation in these words or to the like effect :—

“ Qur Sovereign Lady the Queeen charges and commands all
persons being assembled immediately to disperse aud peaceably to
depart to their habitations or to their lawful business, upon the pain
of being guilty of an offence on conviction of which they may be
sentenced to imprisonment for life. :
“ Gop SAVE THE QUEEN.”

2. All persons are guilty of an indictable offence and liable to
imprisonment for life who—

(a.) with force and arms wilfully oppose, hinder or hurt any
person who begins or is about to make the said proclamation,
whereby such proclamation is not made ; or

(b.) continue together to the number of twelve for thirty minutes
after such proclamation has been made, or if they know that its
making was hindered as aforesaid, within thirty minutes after such
hindrance. R.S.C, c. 147, 88. 1 and 2.
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84, If the persons so unlawfully, riotously and tumultuously
assembled together as mentioned in the next preceding section, or
twelve or more of them, continue together, and do not disperse
themselves, for the space of thirty minutes after the proclamation is
made or after such hindrance as aforesaid, it is the duty of every
such sheriff, justice and other officer, and of all persons required by
them to assist, to cause such persons to be apprehended and carried
before a justice of the peace ; and if any of the persons so assembled
is killed or hurt in the apprehension of such persons or in the
endeavour to apprehend or disperse them, by reason of their resis-
tance, every person ordering them to be apprehended or dispersed,
and every person executing such orders, shall be indemnified against
all proceedings of every kind in respect thercof : Provided that
nothing herein contained shall, in any way, limit or affect any dudties
or powers imposed or given by this act as to the suppression of riots
before or after the making of the said proclamation. R.S.C., c. 147,s.3.

These two articles are the samein effect as sections 83 and 89 of the English
Draft Code. They are also similarto secs. 1, 2, and 3 ofthe R. 8. C. chap. 147,
(repealed) with this exception that the time within which the assembled persons
are to disperse after the reading of the proclamation is reduced to thirty
minutes ; the delay fixed by the old law being one hour.

* Thediufy of a magistrate in regard tothe quelling of a riot is fully explained,
by Littledale J. in Pinney’s Case.

Pinney was the mayor of Bristol, and was prosecuted in 1832 on a charge
of having neglected as chief magistrate of the city, to take proper measures for
the suppression of some serious riots, which took place in Bristol in the previous
year, in which many persons were killed and injured and iany public buildings,
including the gaol, the mansion house and the custom house, were destroyed
before the mob were stopped by the military. Mr. Justice Littledale in the
course of his charge to the jury said, in reference to the duties of magistrates.
« A person whether a magistrate or a peace officer is in a difficult situation. If
« by his acts he causes death he is liable to be indicted for murder or mans-
«Jaughter, and if he does not act he is liable to anindictment on an information
« for neglect. He is therefore bound to hit the precise line of duty ; and how
« difficult it is to hit that precise line will be matter for your consideration ; but
«that, difficult as it may be, he is bound to do. Whether 8 man has sought a
«public situation, as is often the case of mayors and magistrates, or whether
«gas a peace officer he has been compelled to take the office that he holds, the
«same rule applies ; and if persons were not compelled to act according to law
«there would be an end of society ; but still you must be satistied that the
«detendant has been clearly guilty of neglect before you return a verdict
«against him.” (1)

No prosecution for any offence against article 83 can be commenced after the] y ,7’5’/]2
expiration of one year from its commission (2). i

83. Riotous destruction o6f, 65 damage to buildtngs.—All persons
are guilty of an indictable offence and liable to imprisonment for life
who, being riotously and tumultuously assembled together to the
disturbance of the public peace, unlawfully and with force demolish
or pull down, or begin to demolish or pull down, any building, or
any machinery, whether fixed or moveable, or any erection used in
farming land, or in carrying on any trade or manufacture, or any

(1} Rex. v. Pinney, 5 C. and P. 254261 : Brooms Com. L, 891,
(2) See article 551 (¢}, post. ’
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erection or structure used in conducting the business of any mine,
or any bridge, waggon-way or track for conveying minerals from
any mine. RS.C,, c. 147,s. 9.

86. All persons are guilty of an indictable offence and liable to
seven years' imprisonment who, being riotously and tumultuously
assembled together to the disturbance of the public peace, unlawfully
and with force injure or damage any of the things mentioned in the
last preceding section ; :

2. 1t shall not be a defence to a charge of an offence against this or
the last preceding section that the offender believed he had a right to
act as he did, unless he actually had such a right. RS.C., ¢. 147, s, 10,

The second paragraph of article 86 is an addition: to the law as contained in
sec. 10, R. S, C. c. 147. The Royal Commissioners, in & note to a similar
addition made in the English Draft Code, say that it «removes what is at least
a doubt; ” and they make a reference to the cases of Langford and Casey.

In Langford's case,—while it was held that it was a sufficient demolishing of
a house if it were so far demolished that it was no longer a house, there being
only a chimney left standing, and that if any one of Her Majesty’s subjects were
terrified it wasa sufficient terror and alarm to substantiate that part of the
charge of riot, — it was also held that.if persons riotously assembled and
demolished a house really believing that it is the property of one of them, and
acted bona fide in the assertion of a supposed right it would not be a felonious
demolition, although there would be a riot. {1).

In Casey’s case the prisoners were charged with having unlawfully and
riotously assembled and with force demolished and pulled down a house and
scattered a hay rick contra pacem ; and it was held that upon the hypothesis
that the prisoners had demolished the house not feloniously, but in the assertion
of a supposed right the indictment could be sustained as for & misdemeanor at
common }aw, that is, for the riot with the statement of the demolition of the
house as an aggravation. (2)

. By paragraph 2 of the above article 86 it will be seen that persons who

riotously destroy or damage & building cannot now reduce their offence to g
mere riot, on the plea that they acted in the assertion of a right which they
believed they had, unless they really had such a right, The effect of the law
as it now stands seems, therefore, to be that, if the offenders or-any of them
actually have a right to the building, they will only be guilty of the riot; but, if
they have not such right although they believe they have, they will be guilty of
the higher offence of riotous destruction or riotous damage, as the case may be.

87. Unlawfal driiitng.—The Governor in Council is authorised
from time to time to prohibit assemblies without lawful authority of
persons for the purpose of training or drilling themselves, or of
being trained or drilled to the use of arms, or for the purpose of
practising military exercises, movements or evolutions, and to
prohibit persons when assembled for any other purpose so training
or drilling themselves or being trained or drilled. Any such prohi-
bition may be general or may apply only to a particular place or
district and to assemblies of a particular character, and shall come
into operation from the publication in. the Canada Gazetteof a
proclamation embodying the terms of such prohibition, and shall
continue in force until the like publication of a proclamation issued

(1) Reg. v. Langford and others, Carr. and Marsh, 602.
{2) R.v. Casey, 8 Irish Rep. Com. Law, 408.
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by the authority of the Governor in Council revoking such prohi-
bition, ) ’ o

2. Every person is guilty of an indictable off nce and liable -t
two years’ imprisonment who, without lawful authority and in con-
travention of such prohibition or proclamation—

(a.) is present at or attends any such assembly for the purpose of
training or drilling any other person to the use of arms or the
practice of military exercises or evolutious ; or

(b.) -at any assembly trains or drills any other 1persox:n to the use
of arms or the practice of military exercises or evolutions. R. S.C.,
¢. 147, 83. 4 and 5.

88. Every one is guilty of an indictable offence and liable to two
years' imprisonment who, without lawful authority, attends, or is
present at, any such assembly as in the last preceding section
mentioned. for the purpose of being, or who at any such assembly
is, without lawful authority and in contravention of such prohibition
or proclamation trained or drilled to the use of arms or the practice
of military exercises or evolutions. R.S.C, c. 147, 8.6, ’

These two articles modify the law as contained in secs. 4, 5, and 6 R. S, C.,
chap. 147 {now repealed); so that driliing will only be unlawful during the
currency of and in so far asany such drilling may contravene any proclamation
which the Governor in Council may from time to time publish against drilling,
eitner generally or specially, according to the terms of the proclamation,

No prosecution for any offence against either of these articles can be com-
menced after the expiration of six months frem its commission. (1)

89. Forecible entry and detatuer,— Forcible entry is where a person
whether entitled or not, enters in a manner likely to cause a breach
of the peace, or reasonable apprehension thereof, on land then in
actual and. peaceable possession of another.

2. Forcible detainer is where a person in actual possession of land,
without colour of right, detains it in a manner likely to cause a
breach of the peace, or reasonable apprehension thereof, against a
person entitled by law to the possession thereof.

3. What amounts to actual possession.or colour of right is a ques-
tion of law. L

4. Every one who forcibly enters or forcibly detains land is guilty
of an indictable offence and liable to one year’s imprisonment,

This article is in exactly the same terms as sec. 95 of the English Draft Code;
and the Royal Commissioners in their report say that it is a correct statement of
the existing law. .

In ancient times violent acts were frequently committed in taking possession
of property, sometimes by those who were really the owners and sometimes by
those who were not. (2) To meet the mischief, special statutes wére passed,
(in the reigns of Ric. I1, Hen. VIII & Elizabeth), giving extraordinary powers to
magistrates by authorising any justice of the peace upon the happening of any
forcible entry into or any forcible detainer of lands to take sufficient force of the
county to the place where the offence was committed and there record it upon

(1) Bee article 551 (d), post.
{2) Rem. of Lord Denman in R. v. Harland, 8 Ad. & E. 828.



56 CRIMINAL CODE OF CANADA.

his own view, as in the case of & riot, and to thereupon commit the offender to
gaol till he should « make fine and ransom to the king.”” The justice, moreover,
was empowered to summon a jury to try the forcible entry or detainer com-
plained of, and if the fact of the forcible entry or detainer were found by the
jury, restitution of possession might be made without any enquiry being insti-
tuted into the merits of the right of ownership. The same object could likewise
be effected by means of indictment at the assizes: in which case it was discre-
tionary with the judge of assize,—upon the finding of the bill by the grand
jury,—to grant, upon grounds shewn by affidavit, a warrant of restitution.
The proceedings under these statutes regarding forcible entry and detainer have
thus been said to furnish ¢ the only instance known to the law of England in
« which a party may be turned out of possession by ex parte steps taken. (1)

90. Afray.—An affray is the act of fighting in any public street
or highway, or fighting to the alarm of the public in any other
place to which the public have access.

2. Every one who takes part in an affray is guilty of an indictable
offence and liable to one year's imprisonment with hard labour. R.
S.C,c. 147, 8. 14. )

This article effects a change by making an affray an indictable -offence
punishable by one year's imprisonment with hard labor, instead of being a
summary offence punishable by three months imprisonment, as it was under
sec. 14, R. 8. G, c. 147.

The essence of this offence is ils tendeney to alarm people at or near the scene
of the Tight™ "It TSTnot hecessary thét dctual terror should exist; But it will be
“inferred by the law from the fact of the fighting taking place in a public street
or highway or in any other place accessible to the public.

Like an assault, an affray may be aggravated in its circumstances and become
an element in some higher crime, as by developing into a riot, or by serious
bodilyhinjuries being inflicted or actual loss of life occasioned in the coursg of
the tight.

91. Chalienging to fight a duel.—Every one is guilty of an indict-
able offence and liable to three years imprisonment who challenges
or endeavours by any means to provoke any person to fight a duel,
or endeavours to provoke any person to challenge any other person
8o to do. .

A duel is where two persons fight with deadly weapons and by previous mutual
agreement. If in such a fight one of the combatants kill the other he will be
guilty of murder ; and the seconds of both combatants and all present giving
countenance to the transaction (including even the surgeon), will also be equally
guilty of that offence. (2)

92. prize fights.—In sections ninety-three to ninety-seven inclu-
sive the expression ‘ prize-fight ” means an encounter or tight with
fists or hands, between two persnns who have met for such purpose
by previous arrangement made by or for them. R.S.C,, c. 153s.1.

93. Every one is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding one thousand dollars and not
‘less than one hundred dollars, or to imprisonment for a term not

(1) Broom’s Com. L. 892-894.
. 12) Reg. v. Young, 8 C. & P. 644 ; Reg. v. Barronet, Dears. 53 ; Reg,.y.-Cuddy,
éCar &31{. 210; Reg. v. Taylor, Law Rep. 2 C.C. 147; 2 Bish. New Crim. L.
om. s 311, .
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exceeding six months, with or without hard /abour or to both, who
sends or publishes, or causes to be sent or published or otherwise
made known, any challenge to fight a prize-fight, or accepts any
such challenge, or causes the same to be accepted, or goes into
training preparatory to such fight, or acts as trainer or second to
any person who intends tb engage in a prize-fight, R.8.C,, ¢. 153, 5. 2.

94. Every one is guilty of an offerice and liable, on summary
conviction, to imprisonment for a term not exceeding twelve months
and not less than three months, with or without hard labour who
engages as a principal in a prize-fight. R.S.C,, e. 153, s. 3.

93. Every one is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding five hundred dollars and not
less than fifty dollars, or to imprisonment for a term not exceeding
twelve months, with or without hard labour or to both, who is present
at a prize-fight as an aid, second, surgeon, umpire, backer, assistant
or reporter, or who advises, encourages or promotes such fight. R.
S.C., c. 183, 8. 4.

96. Every inhabitant or resident of Canada is guilty of an
offence and liable, on summary conviction, to & penalty not excéeding
four hundred dollars and not less than fifty dollars, or to imprison-
ment for a term not exceeding six months, with or without hard labour
‘or to both, who leaves Canada with intent to engage in a prize-fight
without the limits thereof. R.S.C, c. 153, 8. 5.

97, If, after hearing evidence of the circumstances connected
with the origin of the fight or intended fight, the person before
whom the complaint is made is satisfied that such fight or intended
fight was bond fide the consequence or result of a quarrel or dispute
between the principals engaged or intended to engage therein, and
that the same was not an encounter or fight for a prize, or on the
result of which the handing over or transfer of money or property
depended, such person may, in his discretion, discharge the accused
or impos% upon him a penalty not exceeding fifty dollars. R.S.C.
¢. 153,8. 9. ' B

The only alteration made, by articles 93, 94, 95, and 96, in -the law as con-
tained in sections 2, 3, 4 and 5, R. S. C., chap. 153 is the addition of « with or
without hard labor *in regard to imprisonment.

Whenever any sheriff, police officer, constable, or-other peace officer has
reason to believe that any person within his districtis about to engage in any
prize fight within Canada it is his duty to forthwith arrest such person and
make complaint against him before any one having authority ta try offences
under the above articles, and if the complaint is made out the accused shall be
required to furnish security, in a sum not exceeding $5,000 and not less than
$1,000, not to engage in any such fight within one year from his arrest, and
whenever any sheriff has reason to believe that a prize fight is taking place or
about to take place within his district or that any persons from outside of
Canada are about to come into Canada at a point within his district to engage
in, be concerned in or attend any prize fight in Canada, he shall, with force,
suppress and prevent such fight, and arrest all persons present at it or who
come into Canada as aforesaid, and prosecute and bave them punished or placed
under recognizances according to the™ature of the case. '
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Within the limits of their respective jurisdictions every judge of a Superior
Court or of a county court, judge of the sessions of the peace, stipendiary magis-
trate, police magistrate and commissioner of police of Canada ave vested with ail
the powers of a justice of the peace with respect to.offences against the above

. articles relating to prize fights. (1)

98. Inciting indlsns to riotous acts.—Every one is guilty of an
mndictable offence and liable to two years' imprisonment who induces,
incites or stirs up any three or more Indians, non-treaty Indians, or
balf-breeds, apparently acting in concert—

(a.) to make any request or demand of ‘any agent or servant of
the Government in a riotous, routous, disorderly or threatening
manner, or in 4 manner cajculated to cause a breach of the peace ; or

(b.) to do any act calculated to causea breach of the peace. R.S.
C. ¢ 43, s. 111.

PART VI.

UNLAWFUL USE AND POSSESSION OF EXPLOSIVE
SUBSTANCES AND OFFENSIVE WEAPONS.
SALE OF LIQUORS.

99. causiug dangerous explosions.—Every one is guilty of an
indictable offence and liable to imprisonment for life who wilfully
causes, by any explosive substance, {2i an explosion of a nature likely
to endanger life or to cause serious injury to property, whether any
inj;x;-y to person or property is actually caused or not. R.SC,
e. 150, 8. 3.

100. Doing any act or possessing explosives with intent to canse
explosions —Every one is guilty of an indictable offence and liable
to fourteen years’ imprisonment who wilfully—

{a.) does any act with intent to cause by an explosive substance,
or conspires to cause by an explosive substance an explosion ofa
nature likely to endanger life, or to cause serious injury to property ;

"(b.) make or has in his possession or under his control any explo-
sive substance with intent by meaus thereof to endanger life or to
cause serious injury to property, or to enable any other person by
means thereof to endanger life or to cause serious injury to property—
whether any explosion takes place or not and whether any injury
to person or property is actually caused or not. R.S.C, c. 160, 8. 4.

_101. Unlawfully making or posscssing explosives.—Every onc is
guilty of an indictable offence and liable to seven years' imprisonment

(1) See articles 6, 7, and 10, (unrepealed) R.8.C. chap. 153, in appendix, posl.
{2) For meaning of explosive substance ses Article 3 (i), ante p- 3. .
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who makes, or knowingly bas in his possession or under his control,
any explosive substance under such circumstances as to give rise to
s reasonable suspicion that he is not making it, or has it not -in his
possession or under his control, for a lawful object, unless he can
show that he made it or had it in his possession or under his control
for a lawful object. R.S.C, c. 150, s. 5.

When any person is charged before & justice of the peace with the offence of
making or having explosive substances no further proceeding is to be taken
against him, without the consent of the Attorney-General, except such asthe

justice thinks necessary, by remand or otherwise to secure the person’s safe
custody. (1) o

102. Having offensive weapons for dangerous purposes,—LVery
one is guilty of an indictable offence and liable to five years’ iripri-
sonment who has in his custody or possession, or carries, any

offensive weapons for any purpose dangerous to the public peace.
RS.C,c. 149,58 4. . :

No prosecution for any offence against this article can be commenced after
the expiration of six months from its commission. (%)

103. Openly carrylng offensive weapons 80 as (0 cause alarm.—
If two or more persons openly carry offensive weapons in a public
?lace in such a manner and under such circumstances as are calcu-
ated to create terror and alarm, each of such persons is liable, on
summary conviction before two justices of the peace, to a penalty
not exceeding forty dollars and not less than ten .dollars, and in
default of payment to imprisonment for any term not exceeding
thirty days. R.S.C.. c. 148,8. 8. :
No prosecution for any offence against this article, or against articles 105 to

111 inclusive, can be commenced after the expiration of one month from its
commission. (3) v

104. Smugglers carrying offensive weapons.—Every one is guilty
of an indictable offence and liable to imprisonment for ten years who
is found with any goods liable to seizure or forfeiture under any law
relating to inland revenue, the customs, trade or navigation, and

knowing them to be so liable, and carrying offensive weapons. R.S.C.,
¢ 32,s. 213.

This article changes the law, as contained in sec. 213 R. 8. C. c. 32, by
reducing the punishment from life imprisonment to ten years, and by the
insertion of the words « and knowing them to be so liable.”

«Offensive weapon ” includes any gun or other firearm, or air-gun, or any
part thereof, or any sword, sword blade, bayonet, pike, pike-head, spear, spear-
head. dirk, dagger, knife or other instrument intended for cutting or stabbing,
or any metal knuckles, or other deadly or dangerous weapon and any instru-

ment or thing intended to be used asa weapon, and all ammunition which may
be used with or for any weapon. (4)

(1) See article 545, post.

{?) See article 551 (d), post.
{3) See article 351 {f), post
{4) See article 3 {r), ante p. 5.
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1035. carrying a pistol or air gun without justification.—Every
one is guilty of an offence and liable on summary conviction to a
penalty not exceeding twenty-five dollars and not less than five
dollars, or to imprisonment for one month, who, not being a justice
or a public officer, or a soldier, sailor or volunteer in Her Majesty’s
service,on duty, or a constable or other peace officer,and not having
a certificate of exemption from the operation of this section as
hereinafter provided for, and not having at the time reasonable
cause to fear an assault or other injury to his person, family or
property, has upon his person a pistol or air-gun elsewhere than in
his own dwelling-house, shop, warehotse, or counting-house.

2, Ifsufficient cause be shown upon oath to the satisfaction of any
justice, he may grant to any applicant therefor not under the age of
sixteen years and as to whose discretion and good character he is
satisfied by evidence upon oath, a certificate of exemption from the
operation of this section, for such period, not exceeding twelve
months, as he deems fit. .

3. Such certificate, upon the trial of any offence, shall be prima
facie evidence of its contents and: of the signature and official
character of the person by whom it purports to be granted.

4. When any sueh certificale is granted  under the preceding
provisions of this section, the justice granting it shall forthwith make
a return thereof to the proper officer in the county, district or place
in which such certificate has been granted for receiving returns
under section nine hundred and two ; and in default of making such
return within ninety days after' a certificate is granted, the justice
shall be liable, on summary conviction, to a penalty of not more than
ten dollars. -

5. Whenever the Governor in Council deems it expedient in the
public interest, he may by proclamation suspend the operation of the
provisions of the first and second sub-sections of this section respecting
certificates of exemption, or exempt from such operation any particular
part -of Canada, and in either case for such period, and with such
exceptions as to the persons hereby affected, as he deems fit.

106. selling pistol or atr-gun to minor.—livery one is guilty of
an offence and liable on summary conviction to a penalty not
exceeding fifty dollars, who sells or gives any pistol or air-gun, or
any ammunition therefor, to a minor under the age of sixteen years,
unless he establishes to the satisfaction of the justice before whom he
is charged that he used reasonable diligence in endeavouring to
ascertain the age of the minor before making such sale or gift, and
that he had good reason to believe that such minor was not under
the age of sixteen :

2. Every one is guilty of an offence and liable on summary con-
viction to a penalty not exceeding twenty-five dollars who sells any
pistol or air-gun without keeping & record of such sale, the date
thereof, and the name of the purchaser and of the maker’s name, or
other mark by which such arm may be identified. '

107. Having weapon when arrested.—Every one who when
arrested, either on a warrant issued against him for an offence or
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while committing an offence, has upon his person a pistol or air-gun
is guilty of an offence and liable, on summary conviction before tiwo-
Justices of the peace, to a penalty not exceeding fifty dollars and not
less than twenty dollars, or to imprisonment for any term mnot
exceeding three months, with or without hard labour. RS.C. ¢ 148,8. 2.

108. Having weapon with intent to injure any one.—-Every one
who has upon his person a pistol or air-gun, with intent therewith
unlawfully to do injury to any other person, is guilty of an offence
and liable, on summary conviction before two justices of the peace,
10 a penalty not exceeding two hundred dol ars and not less than
fifty dollars, or to imprisonment for any term not exceeding six
months, with or without hard labour. RS.C., c. 148, 5. 3.

~

109. Pointing any firearm at anyone.—Every one who, without
lawful excuse, points at another person any.firearm or air-gun,
whether loaded or unloaded, is guilty of an offence and liable, on
summary conviction before two justices of the peace, to a penalty not
exceeding one hundred dollars and not less than ten dollars, or to.
imprisonment for an~ .erm not exceeding thirty days, with or
without hard labour. R.S.C, c. 148, 8. 4.

This article changes the amount of penalty, which, under sec. 4, R. S. C.
-c. 148, was a maximund of $50 and:a minimum of $20. It also adds * with or
without hard labor” in the clause providing for imprisonment.

The same addition « with or without hard labor™ is made in articles 107,
108, 110, 11t, 118, and 119, -

110. Carrylng offensive wenponl-—-EVery one who carries about
his person any bowieknife, dagger, dirk, metal knuckles, skull
cracker, slung shot, or other offensive weapon of a like character, or

" secretly carries about his person any instrument loaded at the end,
or sells or exposes for sale, publicly or privately, any such weapon, or
being masked or disguised carries or has in his possession any firearm
or air-gun, is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a penalty not exceeding fifty
dollars and not less than ten dollars, and in defaunlt of payment.
thereof to imprisonment for any term not exceeding thirty days,
with or without hard labour. RS.C, c. 148, 8. 5,

111. Carrying sheath-knives. — Every one, not being thereto.
required by his lawful trade or calling, who is found in any town or
tity carrying about his person any sheath-knife is liable, on summary
conviction before two justices of the peace, to & penalty not exceeding:
forty dollars and not less than ten dollars, and in default of payment
thereof 10 imprisonment for any term not exceeding thirty days,

_with or without hard tabour. R.S.C, c. 148, s. 6.

112. Exception as to soldters, &e.—It is not an offence for any
wldier, public officer, peace officer, sailor or volunteer in Her-
Majesty’s service, constable or other policeman, to carry loaded
pistols or other usual arms or offensive weapons in the discharge of”
his duty. R.SC., c. 148, s. 10.
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113. Refusing to deliver offensive weapon to a justice.— Everyone
attending any public meeting or being on’his way to attend the
same who, upon demand made by any justice of the peace within
whose jurisdiction such public meeting is appointed to be held,
declines or refuses to deliver up, peaceably and quietly, to such
justice of the peace, any offensive weapon with which he is armed
or which he has in his possession, is guilty of an indictable offence.

2. The justice of the peace may record the refusal and adjudge
the offender to pay a penalty not exceeding eight dellars, or the
offender may be proceeded against by indictment as in other cases
of indictable offences. R.S.C, c. 152, s. 1.

114. coming armed near public meeting.—Every one, except the
sheriff, deputy sheriff and justices of the peace for the district or
county, or the mayor, justices of the peace or other peace officer for
the city or town respectively, in which any public meeting is held,
and the constables and special constables employed by them, or any
of them, for the preservation of the public peace at such meeting, is
guilty of an indictable offence, and liable to a penalty not exceeding
one hundred dollars, or to imprisonment for a term not exceeding
three months, or to both, who, during any part of the day upon
which such meeting is appointed to be held, comes within one mile of
the place appointed for such meeting armed with any offensive
weapon. R.S.C,ec. 152, s. 5.

This article reduces, to one mile, the distance within which a person must not
come armed. Under the old law it was two miles.

-

115. Lying in wait for persons returning from Public Meeting.—
Every one is guilty of an indictable offence and liable to a penalty
not exceeding two hundred dollars, or to imprisonment for a term
not exceeding six months, or to both, who lies in wait for any person
returning, or expected to return, from any such public meeting,
with intent to commit an assault upon such person, or with intent,
by abusive language, opprobrious epithets or other offensive demean-
our, directed to,at or against such person, to provoke-such person,
or thdse who accompany him, to a breach of the peace. R.S.C,
c. 152, s. 6. ‘

No prosecution for any offence against articles 113, 114 and 115 can be com-
menced after the expiration of one vear from its.commission, (1) ~

116. Saleof Arms in North-West Territories.—Every one is guilty
of an offence and liable,-on summary couviction ‘before two justices
of the peace, to a penalty of two hundred dollars or to six months'
imprisonment, or to both, who, during any time when and within
any place in the North-West Territories where section one hundred
and one of The North - West Territories Act is in force— o

(a.) without the permission in writing (the proof of which shall
be on him) of the Lieutenant Governor, or of a commissioner
appointed by him to give such permission, has in his possession or

(1) See articie 551 (c), post.
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sells, exchanges, trades, barters or gives to or with any person, any
improved arm or ammunition ; or :

(b.) having such permission sells, exchanges, trades, barters or
gives any such arm or ammunition to any person not lawfully
authorized to possess the same.

2. The expression “improved arm *+in this section means and
includes all arms except smooth-bore shot-guns; and the expression
“ ammunition "’ means fixed ammunition or ball cartridge. R.S.C.,
¢. 50, 8. 101

11%. Possessing Weapons near Public Works., — Every one em-
ployed upon or about any public work, within any place in which
the Act resgzectz’ng the Prestrvation of Peace in the vicinity of Public
Works is then in force, is liable, on summary conviction, to a penalty
not exceeding four dollars and not less than two dollars for every
such weapon found in his possession who, upon or after the day
pamed in the proclamation by which such Act is brought into force,
keeps or has in-his possession, or under his care or control, within
any such place, any weapon.

2. Every one is liable, on summary conviction, to a penalty not
exceeding one hundred dollars and not less than forty dollars who,
for the purpose of defeating the said Act, receives or conceals, or
aids in receiving or concealing, or procures to be received or con-
cealed within any place in which the said Act is at the time in fotce,
any weapon belonging to or in custody of any person employed on
or about any public work. R.S8.C, c 151,s8.1,5and6. . - ™

118. Sale &c., of liquors near public works.— Upon and after the
day named in any proclamation putting in force in any place 4a Act
respecting the Preservation of Peace in the vicintty of Public Works,
and during such period as such proclamation remains in force, no
person shall, at any place within the limits specified in such procla-
mation, sell, barter, or‘@@)‘y or indirectly, for apy matter, thing,
profit or reward, exchange, supply or dispose of any intoxicating
liquor, nor expose, keep or havein possession any intoxicating liquor
intended to be dealt with in any such way.

2. The provisions of this section do not extend to any person
selling intoxicating liquor by wholesale and not retailing the same,
if such person is a licensed distiller or brewer. :

3. Every one is liable, on summary conviction, for a first offence
to a penalty of forty dollars and costs, and, in default of payment, to
imprisonm: nt for aterm not exceeding three months, with or without
hard labour,—sand on every subsequent conviction to the said penalty
and the said imprisonment in default of payment, and also to further
imprisonment for a term not exceeding six months, with or without
hard labour, who, by, himself, his clerk, servant, agent or other
person, violates any of the provisions of this or of the preceding
section. "

4. Every clerk, servant, agent or other person who, being in the
employment of, or on the premises of, another person, violates or
assists in violating any of the provisions of this or of the preceding
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section for the person in whose employment or on whose premises
he is, is equally guilty with the principal offender and liable to the
same punishment. R.S.C.,, c. 151, ss. 1, 13, 14 and 15.

119. 1ntoxicating liquors on board Her Majesty’s -mm.—Everyone
is guilty of an offence and liable, on summary conviction before two
justices of the peace, to a fine not exceeding fifty dollars for each
- offence. and in default of payment to imprisonment for a term not
exceeding one month, with or without hard labour, who, without the
previous cousent of the officer commanding the ship or vessel—

(a.) conveys any intoxicating liquor on board any of Her Majesty's
ships or vessels ; or

(b.) approaches or hovers aboutfany of Her Majesty’s ships or vessels
for the purpose of conveying sn§ such liquor on board thereof : or

(c) gives or sells to any man in Her Majesty’s service, on board
any such ship or vessel, any intoxicating liquor. 50-51 V., c. 46, s. 1,

PART VII.
SEDITIOUS OFFENCES.

120. Uniawful oaths.—Every one is guilty of an indictable offence
and liable to fourteen years’ imprisonment who—

(a.) administers, or is present at and consenting to the adminis-
tration of, any oath or any engagement purporting to bind the
person taking the same to commit any crime punishable by death or
imprisonment for more than five years ; or

(b.) attompts to induce or compel any person to take any such
oath or engagement ; or

(c.) takes any such oath or engagement.

121. Every one is guilty of an indictable offence and liable to
seven years' imprisonment who—

{a.) administers or is present at and consenting to the adminis-
tration of any oath or engagement purporting to bind the person
taking the same :

(i) to engage in any mutinous or seditious purpose ;

(ii.) to disturb the public peace or commit or endeavour to commit
any offence ;

(iii.) not to inform and give evidence against any associate
confederate or other person; - .

(iv.) not to reveal or discover any unlawful combination or
confederacy, or any illegal act done or to be done or any illegal oath
or obligation or engagement which may have been administered or
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tendered to or taken by any person, or the import of any such oath
or obligation or engagement ; or :

(b.) attempts to induce or compel any person to take any such
oath or engagement ; or

(c.) takes any such oath or engagement. C.S.L.C, c. 10, s. 1.

122. Any one who, under such compulsion a8 would otherwise
excuse him, offends against either of the last two preceding sections
shall not be excused thereby unless, within the period hereinafter
mentioned, hé declares the same and what he knows touching the
same, and the persons by whom and in whose presence, and when
and where, such oath or obligation or eng.gement was administred
or taken, by information on oath before one of Her Majesty's justices
of the peace for the district or city or county in which such oath or
engagement was administered or taken. Such declaration may be made
by him within fourteen days after the taking of the oath or, if he is
hindered from making it by actual force or sickness, then within eight
days of the cessation of such hindrance, or on his trial if it happens
before the expiration of eitherof those periods. C.8. L. C,, ¢. 10,s. 2.

These three articles are taken from sections 1, 2, 3 and 4 of chapter 10 of the
Consolidated Statutes of Lower Canada. With regard to the province of Quebec
there is no doubt that the remaining sections 5, 6, 7, 8 and 9, {unrepealed), of
that Act are still in force, and the law as contained therein may probably also
apply to British Columbia, Manitoba and the North-West, seeing that the statute
wassimply a re-enactment of the English law on the subject as it stood, in 1837,
under 52 Geo. 3, ¢. 104, and 7 Will. 4 & 1 Vic,, c. 91,

Under the law as embodied in these unrepealed sections of chap. 10, C.8. L. C,,
it isan indictable offence punishable by seven years’ imprisonment, to become
2 member of or to correspond or hold intercourse with or in any way to aid or
support any society or association thereby declared to be an unlawful combina-
tion or confederacy ; and every society or association is thereby deemed to bean
unlawful combination or confederacy,— i

1. Whose members, according to the rules thereof, or to any provision or any
azreement for that purpose, are \a) required Lo keep secrel theacls or proceedings
lhereof’ or (b) admitted to take any unlawful oath or engagement within the mean-
ing of that act, or any oath or engagement not required or authorized by law.

2. Whose members or any of them take or in any manner bind themselves by
any such oath or engagement or in consequence of being members thereof.

3. Whose members or any of them (ake, subscribe or assen! (o any engage-
ment of secrecy test or declaration not required by law.

4, The names of whose members, or any of them, are kept secret from the
society at large.

5. Which has any committee or secret body so chosen or appointed that the
nembers constituting the same are not known by the society at large to be
members of such committee or select body. :

6. Which has any Eresident. treasurer, secretary, delegate or other officer so
chosen or appointed that his election or appomtment to such office is not known
to the society at large.

7. Of which the names of all the persons and of the committee or select bodies
of members and of all presidents, treasurers, secretaries, delegates and other
officers are not entered in a book kept for that purpose and open for the inspec-
tion of all the members,

8. Which is composed of different divisions or branches or of different parts
icling in amy manner separately or distinct from each other, or of which any part
hasany separate or distinct president, secretary, treasurer, delegate or other officer
dected or appointed by or for such part or to act as an oflicer for such part.

5
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'The provisions of the law as contained in chap. 10 C. 8. L. C. do not extend
to the meetings of any society or lodge of freemasons constituted by or under
the authority of warrants in that behalf granted by or derived from any grand
master or grand lodge in the United Kingdom of Great Britain and Ireland or
the grand master or grand lodge of Canada.

. The grand lodge of Canada exercises no authority over masonic lodges in the
province of Quebec. In that province a separate body called the Grand Lodge
of Quebéc exercises jurisdiction over a number of masonic lodges to whom its
warrants have been issued for the holding of meetings and the practice of

- masonry. In addition to these there are in the city of Montreai three old lodges

of freemasons constituted and still working under warrants of the Grand Lodge
of England, of which H. R.H. the Prince of Wales is the present Grand
Master. Although these two sets of freemasons are on terms of the greatest
friendship there can be no move towards their amalgamation until the existing
doubt as to the legal status of the lodges of the Quebec Register is cleared away -
by placing them, by means of special legislation, (as was done with the Grand
Lodge of Canada), within the exception which relieves freemasons of the English
Register from the operation of the law against secret societies.

In the province of Quebec, the Loyal Qrange Institution was held to be an
illegal association combination and confederacy, the members thereof being
bound by an oath to keep secret the proceedings of the association. The Qrange
Lodges had assembled in their meeting rooms in Montreal for the purpose of
walking in procession, according to their annual custom on the twelfth of July,
when the Mayor with the assistance of a large band of special constables armed
with sticks, forcibly prevented the procession, and arrested the chief officers;
and in an action of damages for false arrest taken by them against the mayor,
the latter was held to have acted legally, the Orange order being an unlawful
body, and there being a well grounded apprehension of a serious public disturb-
ance taking place if the procession had been allowed to form and appear on
the streets. (1) . .

123. Seditious words libels and conlplracles.—NO one shall be
deemed to have a seditious intention only because he intends in
good faith—

(a) to show that Her Majesty has been misled or mistaken in her
measures ; or

(d.) to point out errors or defects in the government or constitu-
tion of the United Kingdom, or of any part of it, or of Canada or
any province thereof, or in either House of Parliament of the United
Kingdom or of Canada, or in any legislature, or in the administra-
tion of justice ; or to excite Her Majesty’s subjects to attempt to
procure, by lawful means, the alteration of any matter in the state ;or

(¢.) to point out, in order to their removal, matters which are
producing or have a tendency to produce feelings of hatred and
ill-will between different classes of Her Majesty’s subjects.

2. Seditious words are words expressive of a seditious intention.

3. A seditious libel is a libel expressive of a seditious intention.

4. A seditious conspiracy is an agreement between two or more
persons to carry into execution a seditious intention.

124. Every one is guilty of an indictable offence and liable to
two years’ imprisonment who speaks any seditious words or publishes
any seditious libel or is & party to any seditious conspiracy.

(1) Grant & Beaudry, 4 L. N. 394, Q. B. {1881).
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It will be seen by these articles that there are three different ways in which a
seditious offence may be committed, namely, by speaking words expressive of a
seditious intention, by publishing a libel expressing a seditious intention, and
by entering into a conspiracy to carry a seditious intention into execution. But
there is no definition given shewing what a seditious intention is.

In section 102 of the English Draft Code there is, in addition to what is
above contained in article 123, a clause defining a seditious intention as,—

« An intention—— :

“ to bring into hatred or contempt or to excite disaffection against the person
« of Her Majesty, or the government and constitution of the United Kingdom
«or of any part of it as by law established, or either House of Parliament, or
« the administration of justice ; or

«to excite Her Majesty’s subjects to altempt to procure, otherwise than by
«lawful means, the alteration of any matter in church or state by law
established ; or

«to raise discontent or disaffection amongst Her Majesty’s subjects ; or

« to promote feelings of ill-will and hostility between different classes of such:
subjects.”

In a note to this section the Royal Commissioners say that this is as accurate
a statement of the existing law as they can make ; and as references they give
60 Geo. 3 & 1 (Geo. 4, chap. 8, O'Connell v. R, 11 CL & F. 155,234, R. v. Lambert
& Perry, 2 Camp. 398, R.v. Vincent 9 C. & P.91. In the body of their Report
they also say in reference to seditious offences. * On this very delicate subject
« we do not undertake to suggest any alteration of the law. Itis not easy to
« tind explicit authority earlier than the case of R. v. Frost, (22 St. Tr. 471, tried
« before Lord Kenyon in 1793), for the proposition that to speak seditious
« words is an indictable offence. A passage in the 3rd institute (p. 14) certainly
« s3ys. But words without an overt deed are to be punished in another degree
~as a high misprision. This, however, is an incid ntal remark at theend of a
« passage, the main point of which is that mere words are not in general an
«wovert act of treason ; "

The Canadian Code as originally drawn and introduced into Parliament
contained a clause defining a seditious intention in terms similar’to those above
quoted from section 102 of the English Draft; but the clause evoked a long
discussion and a great deal of criticism during the consideration of the Bill in
Committee ; and it was altimately decided to strike out the clause, and leave the
definition to common law ().

In-tracing, with ‘his usual clearness and ability, the history of this most
interesting branch of the law, Sir James F. Stephen says, that there are « two
« different views of the relation between rulers and their subjects. If the ruler
#is regarded as the superior of the subject, as being by the nature of his
« position presumably wise and good,—the rightful ruler and guide of the whole
« population, —~it must necessarily follow that it is wrong to censure him openly,
« that if he is mistaken his mistakes should be pointed out with the utmost
“respect, and that whether mistaken or not no censure should be cast upon
«him likely or designed to diminish his authority. If, on the other band, the
“ruler is regarded as the agent or servant and the subject as the wise and good
“master who is obliged to delegate his power to the so-called ruler because,
“being a multitude, he cannot use it himself, it is obvious that this sentiment
“must be reversed. Every member of the public who censures the ruler for the
“time being exercises in his own person the right which belongs to the wholie
«of which he forms part. Heis finding fault with his servant. If others think
“differently they can take the other side of the dispute,and the utmost that can
»happen is that the servant will be dismissed and another put in his place, or
“ perhaps that the arrangements of the household will be modified. To those
«who hold this view fully, and carry it out to all its consequences there can be

(1) See Extra Appendix post.
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«no such offence as sedition. There may indeed be breaches of the peace,
«which may destroy or endanger life Jimb or property, and there may be
«incitements to such offences, but no imaginable censure of the government,
«short of censure which has an immediate tendency to produce such a breach
« of the peace ought to be regarded as criminal.” (1)

After stating that each of these extreme views has had a considerable share
in moulding the law of England so as to-practically produce & compromise such
as is expressed in section 102 of the English Draft Code, (upon a part of
which our article 123 is based), Sir James F. Stephen proceeds to trace the
history of the legislation and of the legal controversies which, in conjunction
with the development of broader popular views, have brought about this
compromise (2).

This history is of no small value in arriving at a proper appreciation of the
present state of the law in regard to these offences ; and I therefore take the
liberty of giving here a short outline of it.

_nder.the.old idea a libel was written blame, trueor false, of any man public
or private. For a long time the law was administéred by the Star Chamber, the
name given, during the Tudor period, to the king's privy council sitting as a
court,— composed of the lord chancellor, the lord treasurer, the keeper of the
privy seal, a bishop, a lord of the council, and the two chief-justices,—and trying
cases and adjudging, without the aid of any jury, matters of fact as well as
matters of law.

During the sixteenth century the Star, Chamber took upon itself; in' the
plenitude of its power, to make and enforce, with extreme rigor and severity, a
number of decrees and ordinances regulating the manner of printing and the
number of presses throughout the kingdom, and prohibiting all printing and
publishing against the meaning of the statutes and laws of the realm.

At that time libels, as such, would not receive a great deal of attention, many
offences being more severely dealt with as treasons, which at a later period
would only be treated, at most, as seditious libels ; for although, as already
seen, mere words unconnected with any deed were not regarded as an overt act
of treason the publication of written words were regarded in that light, when
they displayed a treasonable intention (3).

After the abolition of the Star Chamber in 1641 by the Long Parliament, the
latter introdiiced The System of licénsing books, which system was contintiéd by
various Licensing Acts passed in the following reigns of Charles 1I, James 11
aud William & Mary, until it finally expired in 1794.

The licensing system and the special laws,—which, under the Commonwealth
and under Charles II, exposed political libellers to prosecutions for treason,
~—made it very dificult and dangerous to publish any books or pamphlets
objectionable to the government ; and cases involving a discussion of the law of

- libel would not during this period be very numerous. Many prosecutions were
either for offences amounting to treasonable publications under the special laws
referred to, or for publishing without a license or in violation of some of the
provisions of the Licensing Acts. As Sir Jas. F. Stephen remarks, until the
right to publish without license is conceded the question of the limits of the
right does not become debateable. (4)

On the abolition of the Star Chamber, cases of libel,—whenever they did
arise,—were tried in the Court of King's Bench; and the trials were by jury;
but the Judges of that Court adopted and continued, for a long time, to follow,
in regard to libel, the stringent doctrines of the Star Chamber, and held that,—~
as a libel was written blame, whether true or false, and as the law required the
exact words of the matter complained of to be set out in order to judge by its

{1) 2 Steph. Hist. Cr. L. 298-300.

(2) Steph. Hist. Cr. L. 300-386.

(3) 3 Inst, 14 : 2 Steph. Hist. Cr. L. 302,
{4) 2 Steph. Hist. Cr. L. 310,
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tenor,of its libellous nature,—the question of whether it was or was not a
libel was a question of law for the Court, and that the only questions of fact to
be'letto the jury were, ** Did the defendant publish it? And were the innuen-
does (if there were any) correct ? .

This rule, confining the jury to the simple question of whether or not the
defendant committed the act of publishing, prevented them,—as the presiding
judge invariably charged them,—{rom going into the intentions or motives of
the author or the circumstances connected with the publication; for, the matter
set ouf and complained of being in law libellous on itsface, the act of publishing
when found by the jury rendered the conviction complete. T

After a time efforts were made by very distinguished advocates,—and @spe-
cially towards the end of the eighteenth century by Erskine,—to bring about
the adoption of a definition of libel different from that theretofore acted upon and
more in accordance with changed popular sentiment. The controversy thus
occasioned ultimately led to the passing of Fox's Libel Act in 1792,

It was during this controversy that the trial took place of the Dean of
St. Asaph, who was prosecuted for a seditious libel said to be contained in
certain extracts taken from a pamphlet called a dialogue between a gentleman
and a farmer, (1) Mr. Justice Buller in his charge said that the only facts for
the jury were the fact of publication and the meaning of the innuendoes; and
they returned a verdict of guilty. On behalf of the defendant Erskine then
moved for a new trial; and. in his argument thereon before Lord Mansfield, he
submitted that the criminal intent was a fact to be found, like any other, by the
jury, and that the case of libel formed no legal exception to the general principles
which govern the trial of all other crimes. (2) He supported his argument by
the celebrated illustration first suggested by Algernon Sidney,—A is indicted for
publishing a blasphemous libel in the words, ¢ There is no God.” Evidence is
given that he sold a bible containing the words, * The fool hath said in his
* heart, there is no God.” The matter complained of and set out in the indict-
ment being the words, ¢ There is no God,” there is no need for any innuendo ;
and the jury would be bound, upon the old view of the law, to convict the
defendant because, according to that old view, they had nothing to do with his
intention, and on moving in arrest of judgment the defendant would be met
with the answer that the indictment was good on its face, as the words were
blasphemous in themselves, and the jury had found their publication.

As Erskine’s argument proceeded, Lord Mansfield said, « To be sure, the jury
“ may judge {rom the whole context:” to which Erskine replied, * And what
«is this, my lord, but determining the question of libel 2"

» Lord Mansfleld : « They certainly may in all cases go intatHe whole context.”

Mr Erskine: ¢ And why may they go into the context ? ~Clearly, my lord, to
“ enable them to form & correct judgment of the meaning of the part indicted,
+ even though no partizular meaning be submitted to them by averments in the
«indictment.”

In commenting upon this portion of Erskine’s argument Sir James F. Stephen
says that, in his opinion, the jury might look at the whole to see whether the
words ¢ There is no God,” mean « (o deny the existence of God,” but that it does
not follow that they were at liberty to consider what object the auther had in
view, or by what motives he was-actuated when he made the assertion, if he
did make it. (3)

For my own part 1 think that one among other good reasons for holding the
jury entitled to look st the whole context would have been so that they could
see if the author himself did in reality make the assertion  There is no God™';
in other words, to see if the book itself by its whole tenor actually asserted,
{which it surely did not), that, « there is no God,” or.merely stated what a fool
had in his heart foolishly asserted to that effect.

(1) 21 St. Tr. 953.
{?) 2 Steph. Hist. Cr. L. 338.
3) 2 Steph. His, Cr. L. 338.
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Erskine, in continuation of bis argumeut, contended that as the writing in
«question in the Dean of St. Asaph's case neither contained nor was averred by the
indictment to contain any slander of an individual, and asits criminality was
charged to consist in its tendency to stir up general discontent, the trial of such
a charge did not involve and could not in its obvious nature involve any abstract
question of law for the judgment of a Court, but must wholly depend upon the
Judgment of thejury on the tendency of the writing to produce suck consequences
when connected with all the circumstances attending its publication. The ques.
tion of seditious intention, he submitted, must in the nature of things be a question
of fact dependent upon a variety of circumstances which could not appear on
the record, to which the Court was confined ; for words, which, in their literal
meaning, were indifferent, temperate, or even .conciliatory, might when spoken
or written under special circumstances be seditious. He said, « Circumscribed
« by the record your Lordship can form no judgment of the tendency of this
« dialogue to excite sedition by anything but the mere words. You must look
« at it asif it were an old M. S. dug out of the ruins of Herculaneum. You can
« collect nothing from the time when or the circumstances under which it was
<« published, the person by whom and those amongst whom it was circulated ;
« yet these may render a paper, at one time and under some circumstances,
« dangerously wicked and seditious, which at another time and under different
« circumstances might be innocent and highly meritorious.” (1)

Lord Mansfield however, upheld the doctrine that the jury had nothing to de-
termine but the question of publishing and that of the innuendoes, and accordingly
dismissed the motion for new trial. He traced the history down to that time of
the development of the law of seditious libel; and in support of his judgment
he cited, amongst other authorities, the cases of R. v. Clarke and R. v.Francklin,
{in the reign of George 1I),of Miller, Almon and Woodfall, {in 1770), and the
later.case of R. v. Stockdale.

. Erskine afterwards moved, in the Dean of St. Asaph’'s case, in arrest of
judgment, on the ground that the matter set forth and complained of was not
libellous ; and he sqcceeded.

This was in 1783 ; and nine years later Fox’s Libel Act, (2) became law.
By that Act it was enacted that in any trial of an indictment for libel, it should -
be competent for the jury togive their verdict on the whole matter in issug,and
that they should not be required or directed by the Court or Judge to find the
defendant guilty merely on proof of publication by the defendant of the paper
charged as a libel and of the serse ascribed (o it in such indictment ; but it was
provided that the Court should, according to its discretion, give its opinion and
directions on the matters in issue in the same manner as in other criminal cases.
Nearly thirty vears later was passed the 60 Geo. 3 & 1 Geo. 4, c. 8, which
practically defines a seditious libel as one which tends to bring into hatred or
contempt the person of the reigning sovereign his heirs or successors, or the
government or the constitution of the United Kingdom as by law established or
either House of Parliament, or to excite His Majesty's subjects to attempt the
.alteration of any matter in Church or State as by law established otherwise
than by lawful means. Since the Reform Bill of 1832 there have been few
instances of prosecutions for seditious libel; the more recent ones,—~such as
that of Most. (3),—being, in reality, incitements to commit against reigning
sovereigns, crimes of a similar kind to that of the assassination of the Emperor
Alexander III of Russia.

The law of seditious libel has been insensibly modified by the law of defama-
tory libels upon private persons, which has been the subject of a great many
important decisions, the effect of which has been, ¢ amongst other things, w0
« give the right to every ome to criticise fairly, that is, honestly, even if
< mistakenly, the public conduct of public men, and to comment honestly

(1) ¢ Steph. Hist. Cr. L. 340.
(2) 32 Geo. 3, c. 60. .
(3) Reg. v. Most, 7 Q. B. D. 244; 50 L. J. (M. C,) 113,
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« even if mistakenly upon the proceedings of parliament and the courts of
« justice.” (1)

1n regard to the irrelevancy of the truth of the matter complained of in the
case of a libel, considered as s criminal offence, the law according to the
original theory of libel fell into two maln classes, namely, I, the class in which
written blame was cast upon the institutions of the country and the general
conduct of the government, and, 2, the class consisting of attacks upon indivi-
duals whether public men or not. As to the first of these classes the principle
was that no one should be allowed to attempt to bring into discredit the
institutions of his country, and that their defects should be matter for represen-
tation to parliament by means of petition : but this principle has been superseded
by the exception that, when criticism of existing institutions is made in good
faith with the view of bringing about improvements and of removing defects, it
is lawful, even if mistalen. With regard to criticism of this kind it may stlil be
said that, when it is the subject of a prosecution for seditious libel its truth is
immaterial ; because the question at issue is not the truth or falsity of the
assertions made, bt what was the writer’s object. = Was it to procure a pemesly
bv peaceable and lawful means, or was it to promote disaffection -and bring
about riots ? )

With regard to attacks made, by @ newspaper or a pamphlet or any other
written or printed publication, upon an individual holding a pub ic position,
such attacks do not, in general, charge him with anything for which he could
be made responsible criminally but only with misconduct for which public
discussion is practically the only available remedy. If the truth of such charges
were not allowed to be proved by way of justitication for making them mich
oflicial ‘misconduct and incapacity would be practically altogether unchecked,
For cases of this kind provision has been made in two separate ways, namely,—
1, by the establishment of the rule that it is lawful to make fair comment upon
matters of public interest,—a rule established in anumber of civil cases for libel
but equally applicable to criminal prosecutions,—and, 2, by the passing aflosd.
Campbell’s Aet, 12) duly reenacted in Canada, (3) by which it was provided that
it should be competent for a defendant on an indictment or inforwmation for
defamatory libel to plead the truth of the matters charged and that it was for
the public benefit that such matters should be published.

 With regard to seditious words they have on some few occasions been made
ithe subject of prosecution,—the charge however being that of unlawful assembly
ar of seditions conspiracy, of which violent speeches were regarded as overt acts.
In 1795, one Redhead Yorke was prosecuted and convicted on a charge of
conspiracy to traduce and vilify the House of Commons and the government and
to excite disaffection and- sedition ; and as overt acts of the conspiracy it was
alleged that meetings were held to make and listen to seditious and inflammatory
speeches (4). . :

In 1820 Hunt was»prosecuted for a conspiracy of which the holding of the
meeting dispersed in 1819 at Manchester was the principal overt act; and in
1844 O"Connell and others were tried for seditious conspiracy, with intent to stir
up hatred and strife between the Queen's English and Irish subjects of which
conspiracy the meetings held and the speeches made in connection with the
agitation for repeal of the union between England and Ireland were overt acts,

That case shews how wide the legal notion of seditious conspiracy is.
It seems to include every sort of attempt,—by violent language, either spoken
or written, or by shew of force calculated to produce fear,—to effect any public
object of an evil character ; and no precise or complete definition has ever been
given of objects which are to be regarded as evil.

(1) 2 Steph. Hist. Cr. L. 376.

{2) 6 and 7 Vic., c. 96.

3) R.S.C., c. 163 37 Vic, c. 38.

(4) 25 St. Tr. 1003 ; 2 Steph, Hist, Cr. L. 379.
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At the present day, when the right of forming political organizations, of
holding political meetings, and of giving,—through the press, or on the public
platform,—free expression to our thoughts upon and criticisms of public men
and affairs, is so well recognized. a written or printed publication, a public
speech, or an assembly, meeting, convention or combination would have to be
of an extremely vicious, inflammatory, and dangerous character to form the basis
of a successful prosecution for a seditious libel, a seditious speech, or a seditious

conspiracy.

1235. Libels on foreign sovereigns.—Every one is guilty of an
indictable offence and liable to one‘year's imprisonment who, without
lawful justification, publishes any libel tending to degrade, revile or
expose to hatred and contempt mi’ the estimation of the people of
any foreign state, any prince or person exercising sovereign autho-
rity over any such state. (1)

126. spreading false news.—Every one is guilty of an indictable
offence and liable to one year’s imprisonment who wilfully and
knowingly publishes any false news or tale whereby injury or
mischief is or is likely to Ee occasioned to any public interest.

This is an old common-law offence, prosecutions for which seem to have long
since fallen out of practice. In 1778 there was a case of this kind in which the
defendant was indicted for, haying unlawfully wickedly and “maliciously
published false news,—~whereby discord might grow between the King and
his subjects or the great-*men of the realm.—by publishing and placarding
a printed paper or notice.falsely announcing that an order in council had been
made by the king proclaiming war with France (2).

PART VIII.
PIRACY.

127. Piracy by the Iaw of nations.—Every one is guilty of an
indictable offence who does any act which amounts to piracy by the
law of nations, and is liable to the following punishment :—

(a.) To death, if in committing or attempting to commit such
crime the offender murders, attempts to murder or wounds any
gerson; or does any act by whichthe life of any person is likely to

o endangered ; ' ‘

(b.) To imprisonment for life in all other cases.

Piracy at common law or by the 1aw of nations.—In reference to piracy
the Royal Commissioners in their report on the English Draft Code say,—

« The Bill contained a definition of Piracy by the law of Nations. “We have
« thought it better to leave this offence undefined, as no definition of it wouldbe
« satisfactory which is not recognized as such by other nations: and afer

(1) See Most's case, cited ante p. 70.
(2) Scott'scase, 5 New Newgate Calendar, 284 ; 1 Bish. New Cr. L. Com. s. 477.
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« careful consideration of the subject we have not been able to discover a
« definition fulfilling such a condition. We may observe as to this that the
« subject has been much discussed in the Courts of the United States, and the
« result appears to justify the course we have adopted. We do not think it will
« lead to practical inconvenience.”

Sir James F. Stephen says in relation to this subject, « Piracy at common law
“ or by the law of nations, is the only one of the offences mentioned " [piracy,
slave trading. etc.] ¢ which is not created by statute. There are singularities
+ connected with the offence which I do not think it necessary to go into. The
« most authoritative definition of piraty in English law is ‘robbery af sez,’ but
« I think it i3 easy to show that this is too wide in one direction and too narrow
 in another, If a foreign sailor on a foreign ship were to rob another sailor of
« the same nation on the same ship it would be absurd to call bim a pirate, yet
« such an act would be robbery al sea ; and if a piratical vessel were to attempt
« to capture a lawful ship and to be captured herself, it would be strange to
« describe her crew asanything but pirates, yet they would have committed, not
« what on shore would have been a robbery, but what would have beén an
« assault with intent to rob.” {{}

Robbery on the high seas in order to constitute piracy must be without
authority from any prince or state. If a party making & capture at sea do so by
the authority of any prince or state it cannot be considered piracy : for & nation
can never be deemed pirates. Fixed domain, public revenue.and a certain form
of government exempt a people from that character. {?)

if the subjects of the same state, being in separate vessels, commit robbery
upon each other upon the high ses, it is piracy. If the subjects of different
states commit robbery upon each other upon the high sea, if their respective
states be in.amity, it is piracy ; if at enmity it is not ; for it is & general rule that
enemies can never commit piracy upon each other, their depredations being
deemed mere acts of hostility. (3)

Piracy by statute.~The principal Imperial statutes relaeting to and making
certain actions piracy are 28 Hen. 8, c. 15; 11 Will. 3, ¢c. 7,s. 7; 8 Geo. I, c. 24,
5. 1; 18.Geo. 2, ¢. 30, 7 Will. 4 and 1 Vic. ¢. 83, . 2; 37 & 38 Vie,, c. 35.

128. piratical acts.—Every one is guilty of an indictable offence
and liable to imprisonment for life who, within Candda, does any of
the following piratical acts, or who, having done auvy of the follow-
ing piratical acts, comes or is brought within Canada without having
been tried therefor:—

(a.) Being a British subject, on the sea, or in any place within
“the jurisdiction of the Admiralty of England, under colour of any
commission from any foreign prince or state. whether such prince or
syate is at war with Her Majesty or not, or under pretence of autho-
rity from any person whomsoever comrmits any act of hostility or
robbery against other British subjects, or during any war is in any
way adherent to or gives aid to ﬁer Majesty’s enemies ; :

(5.)- Whether a British subject or not, on the sea or in any place
within the jurisdiction of the Admiralty of England, enters into any
British ship, and throws overboard, or destroys, any part of the
goods belonging to such ship, or laden on board the same ;

(¢.) Being on board any British ship on the sea or in any place
within the jurisdiction of the Admiralty of England—

(1) Steph. Gen. V. Cr. L. 91, 92.
) Grot. 2, c. 18,5. 2, :
{3) 4 Inst. 154 ; Arch. Cr. PL. & Ev. 21 Ed. 494. .
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(i.) turns enemy or rebel, and piratically runs away with the
ship, or any boat, ordnance, ammunition or goods ;

(ii.) yields them up voluntarily to any pirate :

éiili.) brings any seducing message from any pirate, enemy or
rebel ;

(iv.) counsels or procures any persons to yield up or run away
with any ship, goods or merchandise, or to turn pirate or to go
over to pirates;

(v.) lays violent hands on the commander of any such ship in
order to prevent him from fighting in defence of his ship and
goods ; .

(vi.) confines the master or commander of any such ship ;

(vii.) makes or endeavours to make a revolt in the ship ; or

(d.) Being a British subject in any part of the world, or (whether
a British subject or not) being in any part of Her Majesty’s domi-
pions or on board a British ship, knowingly —

{i.) furnishes any pirate with any ammunition or stores of any
kind; )
(ii.) fits out any ship or vessel with a design to trade with or
supply or correspond with any pirate ;

(iii.) conspires or corresponds with any pirate.

129. Piratical acts with violence endangering llte.—Evel‘y' one is
guilty of an indictable offence and liable to suffer death who, in
committing or attempting to commit any piratical act, assaults with
intent to murder, or wounds, any person, or does any act likely to
endanger the life of any person.

A foreigner charged with committing an offence within the jurisdiction of the
Admiralty of England cannot be tried and punished in any Canadian Court
without the leave of the Governor-General. (1)

130. Not 8ghting pirates,.—Every one is guilty of an indictable
offence and liable to six months' imprisonment, and to forfeit to the
owner of the ship all wages then due to him, who, being a master,
officer or seaman of any merchant ship which carries guns and
arms, does not, when attacked by any pirate, fight and endeavour to
defend himself and his vessel from being taken by such pirate, or
who discourages others from defending the ship, if by reason thereof
the ship falls into the hands of such pirate.

(1) See article 542, post.



FORMS OF INDICTMENT UNDER TITLE IL

HEADING OF INDICTMENT

In the (name of Court in which the indictment is found).

The Jurors for our Lady the Queen present that ( Where there are more Counts
than one, edd at the beginning of esach Count) :

« The Jurors further present that

STATEMENTS OF OFFENCES.
TREASON.

On al within Her
Majesty’s Dominions, A, with divers other false traitors to the Jurors aforesaid
unknown, and armed arrayed and assembled together in- warlike manner, did
unlawfully and traitorously levy and make war against our said Lady the
Queen, with intent thereby to depose Her Majesty from the style honor and
roval name of the Imperial Crown of the United Kingdom of Great Britain and
Ireland and of Her other Dominions.

ASSAULT ON THE QUEEN.

A, on at a certain pistol which he the said A in his right band
then bad and held, unlswfully and wilfully did point aimand present at (* at or
near 10.”) ‘the person of our Lady the Queen, with intent thereby then and there
10 alarm our said Lady the Queen.

INCITING TO MUTINY.

A, on at unlawfully and for & traitorous and mutinious purpose
did endeavour to seduce one B, he the said B then being a person serving in
fer Majesty forces on land, from his duty and allegiance to ‘Her Majesty.

RIOT.

On at A, B, and G, with divers other persons
lothe Jurors aforesaid unknown, unlawfully riotously and in a manner causing
reasonable fear of & tumuituous disturbance of the peace, did assemble together,
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and being so assembled together did then and there make a great noise, and
thereby began and continued for sometime to disturb the peace tumultuously.

RIOTOUS DESTRUCTION OF BUILDINGS.

A, on at , with two other persons at least, did
unlawfully, riotously and tumultuously assemble together to the disturbance
of the public peace, and with force did unlawfully demolish and pull down
(or begin to demolish &c.) a certain building of B.

RIOTOUS DAMAGE TO BUILDINGS.

A, on at , wWith two other persons at least, did unlaw-
fully, riotously ond tumultuously assemble together to the disturbance of the
public peace, and with force did unlawfully injure and damage certain machinery
4]

FORCIBLE ENTRY.

A,B,C,and D on unlawfully, forcibly and with a strong hand
did enter into a certain dwellinghouse situate and being at and then
in the actua! and peaceable possession of E, and unlawfully, forcibly and with a
strong hand did expel and put out the said E from the said dwellinghouse in
a manner likely to cause a breach of the peace.

ADMINISTERING AN UNLAWFUL OATH.

A, on at did unlawfully administer and cause
1o be administered to B a certain oath and engagement purporting to bind the
said B not to inform or give evidence against any associate confederate or other
person of or belonging to & certain unlawful association and confederacy ; and
which said oath and engagement was then and there taken by the said B.

TAKING AN UNLAWFUL OATH. -

Commence as above] did unlawfully take a certain oath and engagement
purporting (etc., as in the last form) ; he the said A not being then compelled
to take the said oath and engagement.

-PIRACY.

A, B,and Con = with force of arms upon the high seas, to wit,
in and on board a certain ship called the Alabama, in a certain place upon the
high seas distant about ten leagues from Baltimore in the United States of
America, then being, did in and upon certain mariners to the Jurors aforesaid
unknown, then and there being, unlawfully piratically and violently make an
assault and them the said mariners put in bodily fear and danger of their lives,




STATEMENTS OF OFFENCES.

M

TABLE OF OFFENCES UNDER TITLE II

INDICTABLE OFFENCES.

124
123
12¢

Orrexce.

PUNISHMENRT.

TRIBUNAL

Treason..........ccocevevvennnre.ve...|Death, oo

Accessory after fact ... r. .. ‘Two years,.
Levying war,etc................ “....iDeath..................[Sap. Court Cr. Juris,
or Court Martial,
Treasonablo offences. .. ... JLife............ Sup. Court Cr. Juris.
Conspiracy to intimidate Legmlaxnre Fourtesn years. ..., do
(Assauits on Queen...........0ue......[SEVER yoars and w! p-
ping...... . do
Inciting to mutiny ........c...o..e e Life ........ Ve do
(1) Enticing soldier or seamen o
dosert ...vu.iiieeiiiioinen. .|Five years........ .....]General or Quarter
Unhwfnl]\y obtmnmg oﬂicml informa Sessions.
HOD . iiivinasesrnnsevnnneassenn s [ODG yoaur or $100 fine. . . {Sop, Court Cr. Juris.
C tion of information by Ofi-
cial. Ii‘ to a foreign State.......... Life.. . ooimeeiiiae i do
In any other case...............,....[One year and $100 fine,
orboth..,. ....... do
Unlawfal assembly..........c........[OD8 year... .............[General or Qturter
Bessions.
Riot...... eeveene. |TWO yeATE. 00y ... do
OppoungeadmgBmtAct e, . do
Riotous destruction ........oooven o JLdfe L. do
Biotous damage.......cocieiaaninns . Seven years. do
Unlawfol drilling ...........c....... .{Two years......... do
Forcible entry or detniner.‘,..... ....fOne your, .. ....... do
Affray...... P ¢ LI - L ‘with ~bard
1/bOr v viiiieinn do
Challenge to fight .......ccocenenn. .. Three yem... do
Inciting Indians to riot......'..,.....[Two years.. . do "’
Causing dAnge:oulexplonou........Infe....‘. do
Having explosives.......... ........Pburteenyeuu Cenae do
Making explosives, ........ ..[Beven years. .. do
Having arms. , .{Five years. ... do
mugglen carrymg arms....,........|T6n years... do
fusing to deliver wenpon toa)mucn Five years........ do
Coming near meetmg amed..........[$100 ‘?ne, or 3 mont.bl, 4
orboth........o...... o
Lying in wait near meeting. .,........[$200 fine or 3 momhs,
or both......c...coouuf do
{Administering or taking oath to cowmn-|
mit indictable offence .. ...,.. .{Fourteen years........./Sup. Court C¥, Juris.
{Administering or taking other
ful oaths.....oovviieannae, do
Seditious offences. . do
Libels on foreign so do
ISpreadlng false news. .. do

Note. It will be understood that with regard to offences mentioned in this table as riable in
aBup, Court of Cr, Jurie. those offences cannot be tried in a Court of General or Quarter Ses.
sions, and that with regard to offences mentioned therein as triable in & Court of General or
Quarter Sessions, the latter Court has not exclusive jurisdiction over these offences but that in
relation to them its jurisdiction is concarrent with that of the Superior Court of Cr. Juris,

(1) No. 8 (Enticing soldiers, etc.) may also be tried summarily, Fine $200 and not less than
$80. In default of payment, six months imprisonment.
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NON-INDICTABLE OFFENCES.

No.| ART. Orraxce. PUNISHMENT. TRIBUNAL.
1 74 |Resisting warrant for deserters.......|$80 penalty..... s . .|Summary (Two
2 76 |Enticing Militia or Mounted Polic )uhcel).
mento desert......ce0000e-0ene....j6 months, with or with-|
out hard labor ....... Summary.
3 93 IChallenge to prize-fight...............|$1,000 fine and not less
than $100, or 6 months
with or without hard
labor or both. . ....... do
4 94 |(Principal in prize-fight...............|One year, with or with-
out hard labor........ do
.5 95 |Attending prize-fight...,......... $500 fine (not leas than|
$50) or one year, with
or without hard labor
or both ...... do
[ 96 |Leaving Canada for prize fight.......|$400 ine (not loss than
$50), or 6 monthsa with
or without hard labor. do
7 97 |Fighton aquarrel....... . ..|Discharge or $50 fine. . do
8 | 103 [Openly carrying dmgerouu weayona $40 fine; in default of|
. pnyment, 30 days.. ... Summary (Two
9| 105 |Carrying pistol, etc.............uee..[B25 fine, or one month Summary. [justices).
10 | 106 |Selling pistol, ete, to minor..........[$50fine, ... oo do
11 | 106 |Selling pistol, ete., without 'keepmg
record ....o.e0. [ ‘25ﬁne.... veere do
12 | 107 |Having weapon when “arrested.. ... 50 fine, or 8 months
with or without hard|
. labor. ................Bnmmnry('l‘vo
13 | 108 |Having weapon with intent to do justices).
IBJUEY. oo e civiiiarenoronencesnnn .. o]$200 fine, or 6 months|
with or without hard
labor. do
14 | 109 |Pointing firearm..........coc..cveen .. |$100 ﬁne, or thmy day- do
15 | 110 |Carrying offensive weapon g50 fine, or thirty days.. do
16 | 111 [Carrying sheath knives................[$40 fine, or thirty days.. do
17 | 116 |Saleof armsin N-W.T.............. 200bﬁn§, or 6 months| 4
th, ... . .. 0
18 | 117 |Possessing weapons near Pub. Works.|$4 fine, each wen»on‘ .. do
117 |Concealing do do 100 fine. . do
19 | 118 |Selling hquor, etc., near Pub. Works.|1st offence : sm “and
costs; and 3 months in
default. Every other,|
offence: same penalty
. : and 6 months. . do
20 | 118 [Conveying liquors on H. M. Ships. .,.|$50fine; a.nd one month
in default.. do
LIMITATION OF TIME FOR PROSECUTING OFFENCES
UNDER TITLE II.
Art 65. Treason,—except (a) and () : 3 years. (See Art 551 {a).
69. Treasonable offence : 3 years.
& gi; Opposing reading Riot Act: { year. (See Art 351 (¢).
«
« g, ; Unlawful drilling : 6 months. (See Art. 551 (d)
« 102. Having arms : * 6 months. do
Art. 103.)
« 105.
« 106.
« 107,  offensi i
« 108, ¢ Improper use of offensive weapons : { month. (See Art. 551 (f)
« 109,
« 110,
“ {1t
“ 113." Refusing to deliver weapon to a justice: | year. (See Art. 551 (c).,
« 114, Coming armed near meeting : { year. do

115, Lying in wait near meeting : 1 year,

do
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TITLE IIL

OFFENCES AGAINST THE ADMINISTRATION OF
LAW AND JUSTICE.

PART IX.

CORRUPTION AND DISOBEDIENCE.

131. Judicial corruption.—Every one is guilty of an indictable
offence and liable to fourteen years’ imprisonment who— !

(a.) holding any judicial office, or being & member of Parliament
or of a legislature, corruptly accepts or obtains, or agrees to accept,
or attempts to obtain for himself or any other person, any money or
valuable consideration, office, place, or employment on account of
anything already done or omitted, or to be afterwards done or
omitted, by him in his judicial capacity, or in his eapacity as such
member ; or

(b.) corruptly gives or offers to any such person or to any other
person, any such bribe as aforesaid on account of any such act or
omission.

No prosecution for any offence under this article can be instituted without
the leave of the Attorney-General of Canada. (1)

In reference to the offences dealt with under the present title the Royal Com-
missioners, in their report on the English draft code, say, * Title III deals with
« offences affecting the administration of juctice, by way of corrupting judicial
« or ministerial officers, by disobeying lawful orders, by deceiving courts, by
« perjury and other means of the same kind, or by escapingor rescuing others
« from lawful custody. 1In a general code of the criminal law we have thought
« it right to include the offence of judicial corruption, and to subject it to severe
«and infamouns punishment. As no case of the kind has occurred (if we
« except the prosecutions of Lord Bacon and Lord Macclesfield), it is not sur-
- prising that the law on the subject should be somewhat vague. We have
« thought it right in order to protect persons holding judicial positions from
* malicious prosecutions to provide that no prosecution for this offence shall be
« instituted except by the attorney general.”

132. corruption of officers employed in prosecuting offenders.—
Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who—

(a.) being a justice of the peace, peace officer, or public officer,
employed in any capacity for the prosecution or detection or
punishment of offenders, corruptly accepts or obtains, or agrees to

{1) See article 544, post.
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accept or attempts to obtain for himself, or for any other person, any
money or valuable consideration, office, place or employment, with
the intent to interfere corruptly with the due administration of
justice, or to procure or facilitate the commission of any crime, or
to protect from detection or punishment any person having com-
mitted or intending to commit any crime ; or

(b.) corruptly gives or offers to any such officer as aforesaid any
such bribe as aforesaid with any such intent,

Under article 3 (s) “ PEACE oFFICER includes a mayor warden, reeve, sheriff}
« deputy sheriff, sherifl’s officer, and justice of the peace, and glso the warden,
* keeper or guard of a penitentiary, and the gaoler or keeper of any prison, and
“ any police officer, police constable, bailiff, constable, or other person employed
« for the preservation and maintenance of the public peace,or for the service
« or execution of civil process.”

Under article 3 (w), “ pusLIc OFFICER includes any inland revenue or customs
« officer, officer of the army, navy, marine, militia, North-west mounted police or
¢ other officer engaged in enforcing the laws relating to the revenue, customs,
« trade or navigation of Capada.” .o

133. Frauds upon the Government.—Every oneis guilty of an
indictable offence and liable to a fine of not less than one hundred
dollars, and not exceeding one thousand dollars, and to imprisonment
for a term not exceeding one year and not less than one month, and
in default of payment of such fine to imprisonment for a further
time not exceeding six months who—

(a.) makes any offer, proposal, gift, loan, or promise, or who gives
or offers any compensation or consideration, directly or indirectly,
to any official or person in the employment of the Government, or
to any member of his family, or to any p-rson under his control, or for
hig benefit, with intent to obtain the assistance or influence of such
official or person to promote either the procuring of any contract
with the Government, for the performance of any work, the doing
of any thing, or the furnishing of any goods, effects, food or mate-
rials, the execution of any such contract, or the payment of the
price, or consideration stipulated therein, or any part thereof, or of
any aid or subsidy, payable in respect thereof; or

(3.) being an official or, person in the employment of the Govern-
ment, directly or indirectly, accepts or agrees to accept or allows
to be accepted by any person under his control, or for his benefit,
any such offer, proposal, gift, loan, promise, compensation or consi-
deration ; or

(c.) in the case of tenders being called for by or on behalf of the
Government, for the performance of any work, the doing of any
thing, or the furnishing of any goods, effects, food or materials,
directly or indirectly, by himself or by the agency of any other
person on his behalf, with intent to obtain the contract therefor,
either for himself or for any other person, proposes to make, or
makes, any gift, loan, offer or promise, or offers or gives any conside-
ration or compensation whatsoever to any person tendering for
such work or other service, or to any member of his family, or other
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person for his benefit, to induce such person to withdraw his tender
for such work or other service, or to compensate or reward him for
having withdrawn such tender ; or

(d.) in case of so tendering, accepts or receives, directly or
indirectly,. or permits, or allows to be accepted or received by any
member of his family, or by any other person under his control, or for
his benefit, any such gift, loan, offer, promise, consideration or com-
pensation, as a consideration or'reward for withdrawing or for
having withdrawn such tender ; or

(e.) being an official or employee of the Government, receives,
directly or indirectly, whether personally, or by or through any member
.. of kis family, or person under his control, or for his benefit, any gift,

loan, promise, compensation or consideration whatsoever, either in
money or otherwise, from any person whomsoever, for assisting or
favouring any individual in the transaction of any business what-
soever with the Government, or who gives or offers any such gift,
loan, promise, compensation or consideration ; or

(f.) by reason of, or under the pretense of, possessing influence
with the Government, or with any Minister or official thereof,
demands, exacts or receives from any person, any compensation, fee
or reward, for procuring from the Government the payment of any
claim, or of any portion thereof, or for procuring or furthering the
appointment of himself, or of any other person, to any office, place
or employment, or for procuring or furthering the obtaining for
himself or any other person, of any grant, lease or other benefit
from the Government ; or offers, promises or pays to such person;
under the circumstances and for the causes aforesaid, or any of them
any such compensation, fee or reward ; or

(9.) having dealings of any kind with the Government through
any department thereof, pays any commission or reward, or within
one year before or after such dealings, without the express permis-
sion in writing of the head of the department with which such
dealings have been had, the proof of which permission shall lie upon °
him, makes any gift, loan, or promise of any money, matter or
thing. to any employee or official of the Government, or to any
member of the family of such employee, or official, or to any person
under his control, or for his benetit ; or :

(1) being an employee or official of the Government, demands,
exacts or receives, from such person, directly or indirectly. by
himself, or by or through any other person for his benefit, or permits
or allows any member of his family, or any person under his control,
1o accept or receive—

(i} any such commission or reward ; or
{ii.) within the said period of one year, without the express per-
mission in writing of the head of the department with which such
dealings have been had, the proof of which permission shall lie upon
him, accepts or receives any such gift, loan or promise ; or )
(i.) having any contract with the Government for the perform-
ance of any work, the doing of anything, or the furnishing of any

6
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goods, effects, food or materials, and having or expecting to have
any claim or demand against the Government by reason of such
contract, either directly or indirectly, by himself or by any person
on his behalf, subscribes, furnishes or gives, or promises to subscribe,
furnish or give, any money or other valuable consideration for the
purpose of promoting the election of any candidate, or of any
number, class or party of candidates to a legislature or to a Parlia-
ment, or with the intent in any way of influencing or affecting the
result of a provincial or Dominion election.

2. If the value of the amount or thing paid, offered, given, loaned,
promised, received or subscribed, as the case may be, exceeds one
thousand dollars, the offender under this section is liable to any fine
not exceeding such value.

3. The words “ the Government " in this section include the
Government of Canada and the Government of any province of
Canada, as well as Her Majesty in the right of Canada or of any
province thereof.

No prosecution for any offence under tliis article can be commenced after the
expiration of two years from its commission. (1)

The provisions of this and the next article are almost wholly taken from 54-55
Vict., c.- 23. .

134. other conseqnences.—Evory person convicted of an offence
under the next preceding section shall be incapable of contracting
with the Government, or of holding any contract or office with, from,
or under it, or of receiving any benefit under any such contract,
R. 8. C, c. 173, ss. 22 and 23.

133. Breach of trust by public oficer,—Every public officer is
guilty of an indictable offence and liable to five years’ imprisonment
who, in the discharge of the duties of his office, commits any fraud
or breach of trust affecting the public, whether such fraud or breach
of trust would have been criminal or not if committed against a
private person. ) ' '

136. corrupt practices in municipal affairs,—Every one is guilty
of an indictable offence and liable to a fine not exceeding one thou-
sand dollars and not less than one hundred dollars, and to imprison-
ment fora term not exceeding two years and not less than- one
month, and in default of payrent of such fine to imprisoument for
a further term not exceeding six months, who directly or indirectly—

(a.) makes any offer, proposal, gift, loan, promise or agreement
to pay or give any money or other material compensation or consi-
deration to any member of a municipal council, whether the same is
to inure to his ‘'own advantage or to the advantage of any other
person, for the purpose of inducing such member either to vote or
to abstain from voting at any meeting of the council of which he is
a member or at any meeting ofa comumittee of such couneil,in favour

(1) See article 551 (b), post.
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of or against .any measure, motion, resolution or question submitted
to such council or committee ; or

(b.) makes any offer, proposal, gift, loan, promise cr agreement
to pay or give any money or other material compensation or’consi-
deration to any member or to any officer of a municipal council for
the purpose of inducing him to aid in procuring or -preventing the
passing of any vote or the granting of any contract or advantage in
favour of any person ; or

(¢.) makes any offer, proposal, gift, loan, promise or agreement
to pay or give any money or other material compensation or consi-
deration to any officer of a municipal council for the purpose of
inducing him to perform or abstain from performing, or to aid in
procuring or preventing the performance of, any official act’; or

(d.) being a member or officer of a municipal council, accepts or
consents to accept any sucli offer, proposal, gift, loan, promise,
agreement, compensation or consideration as is in this section before
mentioned ; or in cobsideration thereof, votes or abstains from
voting in favour of or against any measure, motion, resolution or
question, or performs or abstains from performing any official act; or

(e.) attempts by any threat, deceit, suppression of the truth or
other unlawful means to influence any member of a municipal
council in giving or withholding his vote in favour of or against any
measure, motion, resolution or question, or in not attending any
meeting of the municipal council of which he is a member, or ofany
committee thereof ; or :

(f.) attempts by ary such means as in the next preceding para-
graph mentioned to influence any member or any officer of a muni-
cipal council to aid in procuring or preventing the passing of any
vote or the granting of any contract or advantage in favour of any
person, or to perform .or abstain from performing, or to aid in
proeurinég or preventing the performance of, any official act. 52 V.,
c. 42, 8. 2. '

No prosecution for any offence under this article can be commenced after the
expiration of two years from its commission. (1)

13'7. Selling ofice, appointment, &e.—Every one is guilty of an '
indictable offence who, directly or indirectly— .

(a.) sells or agrees to sell any appointment to or resignation of
any office, or any consent to any.such appointment or resignation,
or receives, or agrees to receive, any reward or profit from the sale
thereof ; or

(b.) purchases or gives any reward or profit for the purchase of
asy such appointment, resignation or consent, or agrees or promises
to do so.

Every one who commits any such offence as aforesaid, in addition

{1}y See article 551 (b), post.
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to any other penalty thereby incurred forfeits'any right which he
may have in the office and is disabled for life from holding the same.

2. Every one is guilty of an indictable offence who, directly or
indirectly— .

(a.) receives or agrees to receive any reward or profit for any
interest, request or negotiation about any office, or under pretense of
using any such interest, making any such request or being concerne
in any such negociation ; or .

(b.) gives or procures to be given any profit or reward, or makes
or procures to be made any agreement for the giving of any profit
or reward, for any such interest, request or negotiation as afore-
said : or e

(¢.) solicits, recommends or negotiates in any manner as to any
appointment to or resignation of any office in expectation of any
reward or profit ; or .

(d.) keeps any office or place for transacting or mnegotiating any
business relating to vacancies in,.or the sale or purchase of, or
appointment to or resignation of offices.

The word “ office " in this section includes every office in the gift
of the Crown or of any officer appointed by the Crown, and all
commissions, civil, naval and military, and all places or employments
in any public department or office whatever, and all deputations to
any such office and every participation in the profits of any office or
deputation. :

A pesson convicted of an offence under this artigle is liable to five years
_ imprisonment. (1)

N 138. Discbedience to a Statate,—Every one is guilty of an indict-
able offence and liable to one year’s imprisonment who, without
lawful excuse, disobeys any Act of the Parliament of Canada or of
any legislature in Canada, by wilfully doing any act which it forbids,
or omitting to do any act which it requires to be done, unless some
penalty or other mode of punishment is expressly provided by law.

139. Disobedience of orders of court.—Every one is guilty ofan
indictable offence and liable toone year’simprisonment who, without
lawful excuse, disobeys any lawful order other than for the payment
of money made by any court of justice, or by any person or body of
persons authorized by any statute to make or give such order, unless
some penalty is imposed, or other mode of proceeding is expressly
provided, by law. .

140. Neglect of peace officer to suppress riot.—Every oneis guilty
of an indictable offence and liable to two years’ imprisonment who,
being a sheriff, deputy-sheriff, mayor, or other head officer, justiceof
the peace, or other magisirate, or other peace officer, of any county
city, town, or district, having notice that there is a riot within his

(1) See article 93! posi.
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jurisdiction, without reasonable excuse omits to do his duty in sup-
pressing such riot.

See comments under article 84, ante p. 53.

141. Neglect to sid pence officer in suppressing riot.—Every one is
guilty of an indictable offence and liable to one year’s imprisonment
who, having reasonable notice that he is required to assist any
sheriff, deputy-sheriff, mayor, or other head officer, justice of the
peace, magistrate, or peace officer in suppressing any riot, without
reasonable excuse omits so to do,

142. Negleet to aid peace officer in arresting offenders,—Every
one is guilty of an indictable offence and liable to six months’ impri-
sonment who, having reasonable notice that he is required to assist
any sheriff, deputy-sheriff, mayor or other head offiver, justice of the
peace, magistrate, or peace officer, in the execution of his duty in

.arresting any person, or in preserving the peace, without reasonable
excuse omits so to do.

148. Miscouduct of oficers in executing wrlts-——Evel‘y one is
guilty of an indictable offence and liable to & fine and imprisonment
who, being a sheriff, deputy-sheriff, coroner, elisor, bailiff, constable
or other officer entrusted with the execution of any writ, warrant
or process, wilfully misconducts himself in the execution of the same
or wilfully,'and without the consent of the person in whose favour
the writ, warrant or process was issued, makes any false return
thereto. R.S.C, c. 173, 8. 29.

Under the terms of article 951, post, the length of imprisonment to which
an offender against article 143 is liable is five years, and under article 934,

post, the amount of the fine is in the discretion of the court or person passing
sentence.

144. obstructing public or peace officer in execution of his duty.—
Every one is guilty of an indictable offence and liable to ten years’
imprisonment who resists or wilfully obstructs any public officer in
the execution of his duty or any person acting in aid of such officer.

2. Every one ig guilty of an offence and liable on indictment to
two years' imprisonmgnt, and on summary conviction before two
justices of the peace to six months’ imprisonment with hard labour,
or to a fine of one hundred dollars, who resists or wilfully obstructs—

(a.) any peace officer in the execution of his duty or any person
acting in aid of any such officer ;

(b.) any person in the lawful execution of any process against
any lands or goods or in making any lawful distress or seizure.
RSC, c. 162, 8. 34.

For the distinctlon between « pubtic officer ” and “ peace officer,” see articie 3-
{s) and 3 (w), ante p. 5.
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PART X.

MISLEADING JUSTICE.

145. Perjury.—Perjury is an assertion as to a matter of fact,
opinion, belief or knowledge, made by a witness in a judicial pro-
ceeding as part of his evidence, upon oath or affirmation, whether
such evidence is given in open court, or by affidavit or otherwise,
and whether such evidence is material or no*, such assertion being
known to such witness to be false, and being intended by him to
mislead the court, jury, or person holding the proceeding. Evidence
in this section includes evidence given on the voir dire and evidence
given before a grand jury.

2. Every person is a witness within the meaning of thissection who
actually gives his evidence, whether he was competent to be a witness
or not, and whether his evidence was admissible or not.

3. Every proceeding is judicial within the meaning of this secticn
which is held in or under the authority of any court of justice, or
before a grand jury, or before either the Senate or House of Com-
mons of %anada, or any committee of either the Senate or House of
Commons, or before any Legislative Council, Legislative Assembly
or House of Assembly or any committee thereof, empowered by law
to administer an oath, or before any justice of the peace, or any
arbitrator or umpire, or any person or body of persons authorised
by law or by any statute in force for the time being to make an
inquiry and take evidence therein upon oath, or before any legal
tribunal by whicn any legal right or liability can be estahlished, or
beforfe any person acting as a court, justice or tribunal, having power
to hold such judicial proceeding, whether duly constituted or not, and
whether the proceeding was duly instituted or not before such court or
person g0 as to authorise it or him to hold the proceeding, and althoyyh
such proceeding was held in a wrong place or was otherwise invalid

'4. Subornation of perjury is counselling or procuring a person to
commit any perjury which is actually committed.

146. Every one is guilty of an indictable offence and liable to
fourteen years' imprisonment who commits perjury or subornation
of perjury. .

2. If the crime is committed in order to procure the conviction of
a person for any crime punishable by death. or imprisonment for
seven years or more, the punishment may be imprisonment for life

RS.C,c 154,8. 1.

See article 221, post.

The Royal Commissioners say that, in framing the section of their draft code
relating to perjury, they proceeded on the principle that the guilt and danger of
perjury consist in attempting by falsehood to mislead a tribunal de faclo
exercising judicial functions and that it seemed to them ¢ not desirable that a
« person who has done this should escape from punishment, if he can shew some
« defect in the constitution of the tribunal which he sought to mislead,qr some
«error in the proceedings themselves.”
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The words « and whether such evidence is material or not,” forming part of
the first paragraph of the above article do not appear in the corresponding section
of the English Draft Code : and our Jaw is thus made in positive terms.
altogether different, on this point, from the law of England, under which the
false swearing, to constitute perjury, must not only be in a judicial proceeding
before a competent tribunal. but the evidence, or that part of it which is charged
as false, must have been material to the matter which at the time of the swear-
ing was in issue in such judicial proceeding. (1

On this point a good deal of discussion took place in the Committee of the
House of Commons at Ottawa. :See Extra Appendix post).

The effect of the above article, 145, sermns to be to make it perjury to swear
or aflirm, 1n any judicial proceeding, (valid or invalid), to any verbal or written
statement of & matter of fact, opinion, belief or knowledge, whether material, or

admissable, or not, and which the deponent or affirmant knows to be false, and is
intended by him to mislead justice. -

The false statement to constitute perjury ynder this article must be sworn or
affirmed in some judicial proceeding. False oaths, afirmations and solemn decla-
rations, taken or made in other matters than judicial proceedings, are dealt with
vnder article 147, See also the special provisions ot article 148, (post).

With regard to false evidence in judicial proceedings the following are some
mstances of those who have heen held guilty or not guilty of perjury in that
respect :— .

ILLUSTRATIONS.

It has been held that one commits perjury,—

{a.) who makes, in any, civil or criminal case, a false affidavit upon oath or
affirmation in support of a plea ; or in support of'a motion for new trial ; orin
aid of apetition for a writ of habeas corpus . or in support of an information or
complaint charging a criminal offence against another to procure his errest; (2}

tb.) who being offered as bail or other suretv swears oraffirms falsely so as to
quahfy himself ; (3)

tc.) who, as a juror, swears falsely as to his compelency ; (4

A proceeding before a local marine board sitting under the Merchants
Shipping Act 1854 and having power to suspend or cancel the certificates of the
masters and mates of ships has been held to be a judicial proceeding. (5)

The administering of an oath by a returning officer to a voter at a civic election
has been held not to be a judicial procesding. (6}

The offence of perjury cannot he founded on a mere oath of office, Hawkins
savs. « The notion of perjury is confined to such public oaths only as affirm or
«deny some madtter of fact contrary to the knowledge of the party, and
«therefore it doth not extend to any iu)romissory oaths whatsoever. From which
« it clearly follows that no officer public or private who neglects to execute his
«oflice, in pursnance of his oaths, or acts contrary to the purport of it, is
«indictable for perjury in respect of such oath ; yet it is certain that his offence
«i3 highly aggravated by being contrary to his oath, and therefore that he is
«liable to the severer fine on that agcount.” (7)

Oaths and affirmations.~—  An oath has been defined to be a pereon’s
«solemn asseveration, uttered in an appeal to the Supreme Being under the

{1y R. v. Townsend, 10 Cox, 356 : Arch. Cr. Pl. and Ev,, 21 Ed. 934.

{2) S.v. Roberts, {{ Humph, 339 ; S.v. Chandler, 42 Vt. 436 : White v. S,
1Sm. & M. 149 ; Pennaman v. 3., 38 Ga. 336.

{3) C. v. Hatfield, 107 Mass, 227,

{4) C. v. Steckley, 10 Leigh 678.

{3) R. v. Tomlinson, L. R. 1 C. C. R. 49.

{6) Thomas v. Platt, 1 U. (i, Q. B. 217 ; Burbridge Dix, Cr. L. 134, 135,

{7y t Bawk. P. C. Curw, Ed. p. 431 :
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« sanction of his religion, that a thing stated or to be stated by him is true,
«made to a civi] officer authorised to receive it ; and an affirmation is 2 modern
< statutory device whereby those whose consciences are offended by such an
«appeal to God place themselves without it in the like civil position with those
«who have taken the oath. It is similar to the oath but omits the appeal to the
« Deity, and substitutes the word ¢ affirm * for the word ¢ swear.”” (1)

Under the Canada Evidence Act 1893 secs. 23 and 24, (2) a witness who
objects, on grounds of conscientious scruples, to take an oath may, instead of
being sworn, solemnly affirm to tell the truth ; and his evidence is to have the
same effect and render him Jliable to the same punishment for perjury as if he
were sworn, :

Proof.—The proof necessary to convict a person accused of having committed
perjury must necessarily be something more than the evidence of a single,
witness : or it would be simply one oath ageinst another, and therefore wlere
there is only one witness to swear to the falsity of the statement charged as
perjury the cvidence of that one witness must be confirmed by proof of circum-
stances strongly corroborating it, as for instance, by the production and proot
of a letter written by the accused contradicting his sworn testimony in question.
Article 684 provides that the evidence of one witness shall not be suflicient to
convict * unless such witness is corroborated in some material particular by
««evidence implicating the accused.” (3)

The material particular in which corroboration is necessary is the falsity ot
the statement alleged as the perjury. The other facts such as the judicial
proceeding in which the statement in question was sworn to or affirmed, the
administering and taking of the oath or affirmation, and the making of the
statement under oath or affirmation may be proved in the same manner and by
the same evidence as in any ordinary case.

If in two causes, or in one at ditferent examinations, or at one examination,
witness swears to two opposite and irreconcilable things he commits perjury by
that one, of the two statements, which is false but not by that one which is true.
And though what he said when he told the truth may be shewn'in evidence
azainst him on an indictment for the false statement. still there must be testi-
mony over and above his own contradictory statements as to which of them is
false. (4)

Perjury is committed only where there is tho intent to testify falsely; and
where professional advice is honestly acted upon it may negative this intent.
Thus, where a lawyer reduces a man’s oral statement to writing- and the latter
having confidence in the former swears to the writing under the impression that
it does not differ in meaning from the oral words, there is no perjury, though in
fact it does differ and is wrong. (3)- And if through a mistake of one who draws
up an affidavit or through a misreading of it to the deponent, or from any other
cause the latter in good faith believes its contents to be what they are not, he
does not become a perjurer by swearing to a falsechood therein, while under-
standing it to be something else which is trué. (6)

If a man_swears to a thing of which <onsciously he knows nothing. he
commits perjury ; for the declaration of a witness is that he knows the truth of
what he says,—that is, that it is to his knowledge that what he says is true,-.
and if he is really conscious that he does not know it he means to swear
falsely. (7)

Section 4 of the R. S. C.. c. 154, is unrepealed, and is as follows :

{1) 2 Bish. New Cr. L. Com. s. 1018. -

{2) See The-Canada Evidence Act 1893, post.

(3) Sec Article 684 pos!.

{4) Reg. v. Hughes, 1 Car & K. 519.

{5) U.S. v. Stanley, 6 McLean, 409; U. 8. v, Conner, 3 McLean, 583 ; 2 Bish.
Cr. L Com.,s 1046. :

(6) Jesse v. S., 20 Ga. 156, 169.

(7) Byrnes v. Byrnes. 102 N. Y. 4, 9.
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“ 4. Any judge of any eourt of record, or any commissioner before
whom any inquiry or trial is held, and which he is by law requircd
or authorized to hold, may, if it appears to him that any person has
been guilty of wiltul and corrupt perjury in any evidence given, or
in any aftidavit, affirmation, declaration, deposition, examination,
answer or other proceeding made or taken before him, direct such
person to be prosecuted for such perjury, if there appears to such
judge or commissioner a reasonable cause for such prosecution,~and
may commit such person so directed to be prosecuted until the next
term, sittings or session of any court having power to try for perjury,
in the jurisdiction within which Such perjury was committed, or
permit such person to enter into a recognizance, with one or more
sufficient sureties, conditioned for the appearance of such person at
such next term, sittings or session, and that he will then sutrender
and take his trial and not depart the court without leave,—and may
Tequire any person, such judge or commissioner thinks fit, to enter
into a recognizance conditioned to prosecute or give evidence against

“such person so directed to be prosecuted as aforesaid.”

P

147. False oaths.—Every one is guilty of an indictable offence
and liable to seven years’ imprisonment who, being required or
authorized by law to make any statement on oath, affirmation or
solemn declaration, thereupon makes a statement which would
amount to perjury if made in a judicial proceeding.

See remarks under articles 145 and 146.

148. other false oaths.—Every one is guilty of perjury who—

(a.) having taken ormade any oath, affirmation, solemn declaration
or affidavit where by any Act or law in force in Canada, or in any
province of Canada, it is required or permitted that facts, matters or
things be verified, or otherwise assured or ascertained by or upon the
oath, affirmation, declaration or affidavit of any person, wilfully-and
corruptly, upon such oath, affirmation, declaration or affidavit,
deposes, swears to or makes any false statement as to any such faet,
matter or thing ; or :

(b.) knowingly, wilfully and corruptly, upon oath, affirmation, or
solemn declaration, affirms, declares, or deposes to the truth of any
statement for so verifying, assuring or ascertaining any such fact,
matter or thing, or purporting so to do, or knowingly, wilfully and
corruptly takes, makes, signs or subseribes any such affirmation,
declaration or affidavit, as to any such fact, matter or thing,—such
statement, affidavit, affirmation or declaration being wuntrue, in the
whole or any part thereof. R.S.C,ec. 154,8.2..

149. Falie oath made out of a province—Every person who
wilfully and corruptly makes any false affidavit, affirmation or
solemu declaration, out of the province in which it is to be used but
within Canada, before any person suthorized to take the same, for
the purpose of being used .in any province of Canada, is guilty of
perjury in like manner as if such false affidavit, affirmation or decla-
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ration were made before a competent authority in the province in
which it is used or intended to be used. R.S.C,c. 154,s, 3.

130. False stntements.—Every-one is guilty of an indictable
offence and liable to two yeurs' imprisonment who, upon any occasion
on which he is permitted by law to make any statement or declara-
tion before any officer authorised by law to permit it to be made
before him, or before any notary public to be certitied by him as
sueh notary, makes a statement which would amount to perjury if
made on oath in a judicial proceeding.

In reference to this provision the English Commissioners say :

« 1t may be doubtful whether this is at present even g common law mis-
«\lemeanor; but we feel no doubt thal it ought to-be made indictable.”

13 1. Pabricating evidence.~—Every one is guilty of an indictable
oftence and liable to seven years’' imprisonment who, with intent to
mislead any court of justice or person holding any such judicial pro-
ceeding as aforesaid, fabricates evidence by any means other than
perjury or subornation «f perjury.

« Fabricating evidence is an offence which is not so common as perjury, but
« which does occur and is sometimes detected. An instance occurred a few
« vears ago on i trial for shooting at a man with intent to murder him, whin
« the defence was that though the accused did fire offa pistol, it was not loaded
« with ball, and the only intent was to frighten. Evidence was given that a
« yistol ball wus found lodged in the trunk of a tree nearly in the line from
 where the accused fired to where the prosecutor stood. It was afterwards
¢ discovered that the ball had been placed in the tree by those concerned in the
« prosecution, in order to supply the missing link in the evidence. Such an
« offence isas wicked and as dangerous an offence as perjury, but the punishment
« as a common law offence, (if irrespective of conspiracy, it be an offence), is
« only fine and imprisonment.” Royal Commissioners’ Report.

152, Conspiring to bring false accusations.—Every one is guilty
of an indictable otfence who conspires to prosecute any person for
any-alleged offence, knowing such person to be innocent thereof, and
shall be liable to the following punishment :

~+ (a@.)"To imprisonment for fourteen years if such person might,
upon conviction for the alleged offence, be sentenced to death or
imprisonment lor life ;

(b.) To imprisonment for ten years if such person might, upon
conviction for the alleged offence, be sentenced to imprisonment for
any term less-than life, :

1353. Administering oaths withont nuthority.—Every justice of
the peace or other person who administers, or causes or allows to be
administered, or receives or causes oi allows to be received any oath
or affirmation touching any matter or thing whereof such justice or
other person has not jurisdietion or cognizance by some law in force
at the time being, or authorized or required by any such law is guilty
ofan indictable offence and liable to a fine not excedding fifty dollars,
or to imprisonment for any term not excceding three months.

2. Nothing-herein contained shall be construed to extend to any
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ouath or affirmation before any justice in any matter or thing touching
the preservation of the peace, or the prosecution, trial or punishment
of any offence, or to any oath or affirmation required or authorized
by any law of Canada, or by any law of the province wherein such
oath or affirmation is received or administered, or is to be used, or to
any oath or affirmation, which is required or authorized by the laws
of any foreign country to give validity to an instrument in writing
or to evidence designed or intended to be used in such foreign country.
RS.C,ec. 141,8. 1,

The following sections (26 and 27) of The Canada Evidence Act 1893 shew the
present law relating to extra-judicial oaths:

“ Any judge, notary public, justice of the peace, police or stipéndiary
magistrate. recorder, mayor, commissioper authorised to take affi-
davits to be used either in the Provineial or Dominion Courts, or any
other functionary authorised by law to administer an oath in any
matter, may receive the solemn declaration of any person voluntarily
making the same before bim, in the form in the schedule A to this
Act, in attestation of the execution of any writing, deed or instru-
ment, or of the truth of any fact, or of any account rendered in
writing."”

* Any affidavit, affirmation or declaration required by any insurance
company, authorised by law to do business in Canada, in regard to
any loss of or injury to person property or life insured or assured
therein, may be taken before any commissioner authorised to take
affidavits, or before any justice of the peace or before any notary
publi¢ for any province of Canada ; and any such officer is bereby
required to take such affidavit, afirmation or declaration.”

SCHEDULE A.

“I. A, B, do solemnly declare that (state thefact or facts declared
to, and I make this solemn declaration conscientiously believing
the same to be true, and knowing that it is of the same force and effect
a% if made under’ oath and by virtue of The Canada Evidence Act,
1893.

Declared before me
at . this day of
A.D,18 .7

154. corrupting juries and witnesles.-:—Every ope is guilty of an
indictable offence and liable to two years’ imprisonment who—

(a.) dissuades or attempts to dissuade any person by threats,
bribes or other corrupt means from giving evidence in any cause or
matter, civil or eriminal ; or

© (b)) influences or attempts to’ influence, by threats or bribes or
other corrupt means, any juryman in his conductas such, whether
such person has been sworn as & juryman or not ; or
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(c.) accepts any such bribe or other corrupt consideration to
‘abstain from giving evidence, or on account of his conduct as a
juryman ; or

(d.) wilfully attempts in any other way to obstruct, pervert or
defeat the course of justice. R.8.C,, c. 173, s. 30.

Embracery-—Sub-section (b) covers a common law offence called embracery.
Son:e of the old English statutes against embracery are the 5 Edward 3, c. 10,—
entitled ¢ The punishment of a Juror that is Ambidexter and taketh money”;
the 34 Edward 3, c. 8,—entitled, « The Penalty of a Juror taking reward to give
« his verdict”; the 38 Edw. 3, stat. I, c. 12,—entitled ¢ The punishment of a
« Juror taking reward to give verdict and of. Embracers” ; and the 32 Hen. 8,
c. ),—entitled +«The Bill of Bracery and Buying of Titles.” The preamble to
this statute says, *that there is nothing within this realm that conserveth the
« king’s loving subjects in more quietness, rest, peace and good concord than the
« due and just ministration of hislaws and the true and indifferent trials of such
« titles and issues as have to he tried according to the laws of the realm; which

.« his most royal majesty perceiveth to be greatly hindered by maintenance,
« embyracery, champerty, subornation of witnesses, sinister labor, buying of
¢ titles and pretensed rights of persons not being in possession; whereupon
« great perjury hath ensued, and much inquietness, oppression, vexation,
« troubles, wrongs and disinheritance.” The statute then goes on to enact,
among other things, «that from henceforth all statutes heretofore made con-
« cerning maintenance, champerty and embracery shall be put in due execution :
¢ and that no person do hereafter unlawfully retain, for maintenance of any suit
+ or plea, any person or persons, or embrace any freehelders or jurors.”

An old law dictionary contains the following description of the offence,
« Embraceor. He that when a matter is in trial between party and pdrty comes
* to the bar with one of the parties, having received some reward so to do and
-« speaks in the case, or privately labors the jury, or stands in the court to survey
¢ or overlook them, whereby they are awed or influenced or put in fear or doubt
 of the matter. But lawyers, attorneys, etc., may speakin the cass for their
« clients, and not be cmbraceors. (1) If the party himself instructs a juror or
<« promises any reward for his appearance then the party is likewise an
« embraceor. And a juror may be guilty of embracery when he by indirect
¢ practices gets himself sworn on the fales to serve on one side.”

Blackstone defines embracery as ‘ an attempt to influence a jury corruptly
+¢ to one side hy promises, persuasions, entreaties, money, entertainments, and
« the like.” (2} And Hawkins says, * It seems clear that any attempt whatso-
« ever to corrupt or influence or instruct a jury, or any way to incline them to
* be more favorable to the one side than the other, by money, promises, letters,
« threats or persuasions, except only by the strength of the evidence and the
« arguments of counsel in open court at the trial of the cause, is a proper act ot
« embracery ; whether the jurors on whom such attempt is made give any verdict
+ or not, or whether the verdict given be true or false.” (3)

155. compounding penal actions.—Every one is guilty of an
indictable offence and liable to a fine not exceeding the penalty
compounded for, who, having brought, or under colour of bringing,
an action against any person under any penal statute in order to
obtain from him any penalty, compounds the said action without
order or consent of the court, whether any offence has in fact been
committed or not. R.S.C., c. 173, 8. 31.

This article applies to gui tam actions,

(1) Co. Lit,, 369; | Hawk, P. C. Curw. ed. p. 467, s. 4,
(?), 4 BL. Com. 140.
(3) | Hawk; P. C. Curw. ed. p. 466, s. 1.
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In reference to this offence Blackstone says that the Statute of {8 Eliz., c. 5,
provided « that if any person informing under pretense of any penal law, makes
« any composition without leave of the court or takes any money or promise
« from the defendant to excuse him (which demonstrates his intention of com~
« mencing the prosecution to be merely to serve his own ends, and not for the
« public good), he shall forfeit £10, shall stand two hours in the pillory, and
« shall be for ever disabled to sue on any popular or penal statute.” (1)

With regard to compounding misdemeanors, Blackstone says, ¢ {t is not un-
¢« common when a person is convicted of a misdemeanor which principally and
« more immediately affects some individual, as a battery, imprisonment, or the
« like, for the court to permit the defendant (o speak with his proseculor before

« any judgment is pronounced; and if the prosecutor declares himself satisfied,
s« 1o inflict but a trivial punishment.”

156. Corruptly taking reward for helping to recover stolen pro-
pefiy.—Every one is guilty of an indictable offence and liable to
seven years’ imprisonment who corruptly takes any money or reward
directly or indirectly, under pretemse or upon account of helping
any person to recover any chattel, money, valuable security or other
property which, by any indictable offence has been stolen, taken,
obtained, extorted, converted or disposed of, unless he has used all
due diligence to cause the offender to be brought to trial for the
same. R.S.C, c. 164, s. 89. -

See Article 3 {cc.), anle p. 6, for the meaning of « valuable security.”

In Archbolds Crim. Pleading and Evidence 2ist ed. {1893} the following
authorities amongst others, are cited at pages 185, 186, 935 and 936, as to
compounding offences (felonies and misdemeanors) ; R. v. Burgess, 16 Q. B. D.
141 ; 55 L. J. (M. C.) 97 ; R. v, Stone, 4 C. and P. 379 ; R.v. Gatley, R. and R.
84, R. v. Crisp., 1 B. and Ald. 282 ; R. v, Best 2 Mood, C. C. 125; 9 C. D. P.
368 ; Kerr. v..Leeman, 6 Q. B. 308 ; 13 L. J. (Q. B.) 359; in Ex. Ch. 9 Q. B. 371 ;
15 L. J. (Q.B.) 360 ; and Windhill Local Board of Health v. Vint, 45 Ch. D. 351.
In the latter case, the plaintiffs, a local board, had indicted the defendants for
obstructing a highway. At the trial of the indictment a compromise was made
by the parties and sanctioned by the judge, and afterwards confirmed by deed.
By this deed the defendants covenanted to restore the road within seven years,
and the plaintiffs covenanted that when that had been done they would consent
to a verdict of “ not guilty ” on the indictment. The defendants failed to restore
the road, and the plaintiffs then brought an action on their covenant. It was
held by the Court of Appeal aflirming the judgment of S¢irling J. that as the
indictment was for a public injury, the agreement to consent to a verdict of
«not guilty " was illegal, and that the plaintiffs could not maintain an action on
the defendants’ covenant, . .

This case and the other authorities above referred to, shew that when an
offence,—even if it be not very serious,—is one of a public nature, the compromise
of a prosecution based upon it will be illegal ; but it appears that if the offence
is of a light character and one which might be made the subject of a civil
action, such as a commeon assault or a libel, an agreement to Withdraw the
prosccution will be legal; but where the public characteristic of the offence
predominates, as for instance, in the case of an assault and riot combined, an
agreement to compromise the prosecution would be illegal.

197. Unlawfully advertising reward for retarn of stolen properg'y.
—Every one is liable to a penalty of twvo hundred and fifty dollars
for each offence, recoverable with costs by any person who sues for
the same in any court of competent jurisdiction, who—

(1} 4Bl Com. 136.
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(a.) publicly advertises & reward for the return of any property
which has been stolen or lost, and in such advertisement uses any
words purporting that no questions will be asked ; or

(b.) makes use of any wordsin any public advertisement pur-
porting that a reward will be given or paid for any property which
has been stolen or lost, without seizing or making any inquiry after
the person producing such property ; or

(¢c.) promises or offers in any such public advertisement to return
to any pawnbroker or other person who advanced money by way of
loan o, or has bought, any property stolen or lost, the money so
advanced or paid, or any other sum of money for the return of such
property ; or

(d.) prints or publishes any such advertisement. R.S.C., c. 164,
8. 90. .

The time within which a prosecution for an offence under (d, may be
commenced is limited to six months. (1)

158S. Signing false declaration ofexecution of jlidgment of death.
—Every oue is guilty of an indictable offence and liable to two years’
imprisonment, who knowingly and wilfully signs a false certificate
or declaration when a certiticate or declaration is required with
respect to the execution of judgment of death on any prisoner.
R.8.C,c 181, 19.

PART XI.

ESCAPES AND RESCUES.

“In reference to the somewhat intricate subject of escape and rescue we have
“ made distinctions, which are, we think, insufficiently recognised by the existing
*law, between the commission of such offences by peace officers and gaolers,
«“and by other persons.” Royal Commissioners’ Report.

139. Belilg' at large while undersentenceof imprisonment.—-ETel‘y
one is guily of an indictable offence and liable to two years' impri-
sonment who, baving been sentenced to imprisonment, is afterwards,
and before the expiration of the term for which he was sentenced,
at large within Canada without some lawful cause, the proof whereof
shall lie on him.

160. Assisting escape of prisoners of war.—Every one is guilty
of an indictable offence and liable to five years' imprisonment who
knowingly and wilfully—

(a.) assists any alicn enemy of Hor Majesty, being a prisoner of

(1} See article 551 (d) post.
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war in Canada, to escape from any place in which he may be
detained ; or ’

(b)) assists any such prisoner as aforesaid, suffered to be at large
on his parole in Canada or in any part thercof, to escape from the
place where he is at Jarge on his parole.

161, Breaking prison —Every onc i guilty of an indictable
offence and liable to seven yesars’ imprisonment who, by force or
violence breaks any prison with intent to set at liberty himself or
any other person confined therein on any criminal charge.

162. Attempting to break prison.—Every one is guilty of an
indictable offence and liable to two years' imprisonment who attempts
to break prison, or who forcibly breaks out of his cell, or makes
any breach therein with intent to escape therefrom. R.S.C, ec.
155, 8. 5.

A
By article 3 (1), « prison " includes any penitentiary, common gaol, public or
reformatory prison, lock-up, guard-room, or other place in which persons ¢harged
with the commission of offences are usually kept or detained in custody.

Prison breach.—Under article 16! prison breach is forcibly or violently
Lreaking a prison ecither by a prisoner confined therein, on a criminal charge,
with intent to release himself, or by a third person with intent to release any
such prisoner. .

If o prisoner confined in prison on a criminal charge climbs over the prison
wall, and so sets himself at liberty, this is not a prison breach under the terms
of article 161 ; but it would be punishable as an escape, under, article 163 ; and
where, in getting over the wall the escaping prisoner disturbed and threw down
some loose bricks it was held a prison-breaking. (!}

Under article 16! the forcible breaking with intent to escape seems to be
suflicient to constitute the offence. It does not seem necessary that the prisoner
should succeed in regaining his liberty.

To constitute a prison breach as distinguished from a mere escape the prison
must be broken, or there must be real force or violence used when the escape is
mado or altempted. Therefore, if without any obstruction, a prisoner go out of
the prison doors, they being opened by the consent or negligence of the gaoler,
or if he otherwise escape, without using any kind of force or violence, he will
not be guilty of any thing more than an escape (). In Haswell’s case the
prisoner, who was convicted of horse stealing, made his escape from the house
of correction by- tying two ladders together and placing them against the wall
of the vard. on the top of which.wall was a range of bricks placed loose and
without mortar, some of which were thrown down by the prisoner (it was
supposed accidentally), in getting over the wall. Mr, Baron Wood doubted
whether there was such force used as to constitute the crime of prison-breaking
of whether it amounted to only an escape : and the point being reserved, the
julges were unanimously of opinion that it was a prison-breaking, (3)

Escapes and Rescues. -In law an cscape has {wo separatc meanings.
The one is the going away by the prisoner himself from lawful custody or®
imgisonment, without any prison-breaking and without any force or violence;
and the other where the officer having lawful charge of a prisoner voluntarily
aliows him to leave and go free from his place of confinement, (See sub-
seetion 1By of articles 165 and 166).

{,; R. v. Haswell, R, and R. 458 ; Burbridge, Dig. Cr. L. 143.
() 1 Hale 611 ; 2 Hawk. c. 18, s. 4. '
13) R. v. Haswell, R. and B. 458.
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Under the terms of sub-section (a) of articles 165 and 166, a rescue is the
deliverance of a prisoner from lawful custody by a third person, or assistance
rendered by a third person to any prisoner in escaping or attempting to escape
from lawful custody.

163, Escape from custody or from prison.—Lvery one is guilty of
an indictable offence and liable to two years' imprisonment who—

(a.) having been convicted of any offence, escapes from any lawful
custody in which he may be under such conviction ; or

(b.) whether convicted or not, escapes from any prison in which
he is lawfully confined on any criminal charge.

164. Every one is guilty of an indictable offence and liable to
two years'imprisonment who being in lawful custody other than as
aforesaid on any criminal charge, escapes from such custody.

1653. Assisting to escape.—LEvery one is guilty of an indictable
offence and liable to seven years' imprisonment who—

(a.) rescues any person Or assists any person-in escaping, or
attempting o escape, from lawful custody, whether in prison or not,
under sentence of death or imprisonment for life, or after conviction
of, and before sentence for, or while in such custody upon a charge
of any crime punishable with death or imprisonment for life ; or

(b.) being a peace officer and having any such person in his lawful
custody, or being an officer of any prison in which any such person
is lawfully confined, voluntarily and intentionally permits him to
escape therefrom. '

166. Every one is guilty of an indictable offence and liable to
five years’ imprisonment who—

(a.) rescues any person, or assists any person in escaping or
attempting to escape, from lawful custody, whether in prison ornot,
under a sentence of imprisonment for any term less than life, or
after conviction of, and before sentence for, or while in such custody
upon a charge of any crime punishable with imprisonment for a
term less than life ; or

(b.) being a peace officer having any such person in his lawful
custody, or being an officer of any prison in which such person is
lawfully confined, voluntarily and intentionally permits him to
escape therefrom.

167. Every one is guilty of an indictable offence and liable to
two years’ imprisonment who with intent to facilitate the escape of
any prisoner lawfully imprisoned conveys, or causes to be conveyed,
anything into any prison, .

168, Tnlawfually procuaring a prisoner's dlsclmrge.——Every one i
guilty of an indictable offence and liable to two years’ imprisonmeu,
who knowingly and uniawfully, under colour of any pretended
authority, directs or procures the discharge of any prisoner not
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-entitled to be so discharged, and the person so discharged shall be
held to have eseaped. R.S.C., c. 155, 8. 8.

169. Pnnlahmentoi’escsped prlsoner.-—-EVery one who escapes
from custody, shall, on being retaken, serve,in the prison to which
he was sentenced, the remainder of his term unexpired at the time
of his escape, in addition to the punishment which is awarded for
such escape ; and any imprisonment awarded for such offence may
be to the penitentiary or prison from which the escape was made.
RS.C, c. 1565, &. 11. :

Section t of 33 Viet., chap. 37 has not been repealed, and contains the follow-
ing additional provisions in reference to escapes :—

“Every one who, being sentenced to imprisonment or detention
in, or being ordered to be detained in, any reformatory prison,
reformatory school, influstrial refuge, industrial home or industrial
school, escapes or sttempts to escape therefrom, is guilty of a mis-
demeanour, and may be dealt with as follows : —

“The offender may, at any time, be apprehended without warrant
and brought before any magistrate, who, upon proof of his identity,—

“(a) Inthe case of an escape or attempt to escape from a refor-
matory prison or a reformatory sechool, shall remand him thereto
for the remainder of his original term of imprisonment or detention ;
or,—

“(b.) In the case of an escape or attempt to escape from an
industrial refuge, industrial home or industrial school,—

“ (i) Mayremand him thereto for the remainder of his original
term of imprisonment or detention ; or

“(ii.) If the officer in charge of such refuge, home or school
certifies in writing that the removal of such offender to a place of
safer or stricter imprisonment is desirable, and if the governing
body of such refuge, home or school applies for such removal, and
if sufficient cause therefor is shown to the satisfaction of such ma-
gistrate, may order the offender to be removed to and to be kept
imprisoned, for the remainder of his original term of imprisonment
or detention, in any reformatory prison or reformatory school, in
which by law such offender may be imprisoned for a misdeamea-
nour,—and when there is no such reformatory prison or reform-
atory school, may order the offender to be removed to-and to be
50 kept imprisoned in any other place of imprisonment to which
the offender may be lawfully committed ;

“(c.) And in any case mentioned in the preceding paragraphs (a)
and (6) of this subsection, or if the term of his imprisonment or
detention has expired, the magistrate may, after conviction, sentence
the offender to such additional term of imprisonment or (ietention,
8 the case may be, not exceeding one year, as -to such magistrate
teems a proper punishment for the escape or asttempt to escape.”

T



FORMS OF INDICTMENT UNDER TITLE IIL

HEADING OF INDICTMENT. (1)

In the (name of the Court in which the indictment is found).

The Jurors for our Lady the Queen present that ( Wiere there are more counts
than one, add at the beginning of each count) :

« The said Jurors further present that

STATEMENTS OF OFFENCES.

NEGLECT TO SUPPRESS RIOT.

On at the City of within the jurisdiction
of A, then being the Mayor of and present in the said City of there
was & riot, and the said A, then having notice thereof, unlawfully and without
any reasonable excuse did then and there omit to do his duty as such Mayorin
suppressing the said riot.

OMITTING TO A1D PEACE OFFICER IN SUPPRESSING RIOT.

On at the City of there was a riot,
and that A. B, and C. then and there present, being called upon and requested
by D. a peace officer in the exercise of his duty in that behalf to render him
their assistance in suppressing the said riot, did unlawfully and without any
reasonable excuse then and there refuse and omit to do so.

PERJURY.

A. committed perjury with intent to procure the conviction of B. for an offence
punishable with imprisonment for more than seven years, namely robbery, by
swearing on the trial of B. for the robbery of w. at the Court of Quarter Sessions

for the county of on the day of
18 ; first, that he, A. saw B. at on the
day of - ; secondly, that B, asked A. to lend B. money on a watch

belonging to C. ; thirdly, &c.

{1) See as to requisites of indictment, Articles 608 to 619 inclusive.
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PERJURY.

A. committed perjury on the triai of B, at a Court of Quarter Sessions held
at on for an assault alleged to have been
committed by the sgid B. on C. at Toronto on the day of by
swearing to the effect that the sgid B, could not have been at Toronto at the
time of the alleged assault, inasmuch as the said A. had seen him at that time
in Port Arthur.

SUBORNATION OF PERJURY.

Same as last form to the end, and then proceed :—

And the jurors aforesaid further present, that before the committing of the said
perjury by the said A. to wit, on the day of , at , C.
unlawfullv, did counsel and procure the said A. to do and commit the said
perjury.

TAKING REWARD FOR HELPING TO RECOVER STOLEN PROPERTY,

On.. at A did unlawfully and corruptly take
and receive dollars as a reward for and under pretence and on
account of helping’ ta'recover a certain piano, (or twenty dollars in money, or a
promissory note, or & horse), belonging to and theretofore stolen from the said
B. (or as.the.cas .may be), the said A not having used all due diligence to bring
to trial for such theft the person who committed it.

BREAKING PRISON.

On the day of at A. being then a
prisoner confined in the common gaol or prison in and for the county of
on a criminal charge, did unlawfully, by force and violence, break the said gaol
or prison, by then and there cutting and sawing two iron bars of the said gaol
or prison and by also then and there breaking, cuiting and removing a quantity
of stone, parcel of the wall of the gaol or prison aforesaid, with intent thereby,
then and there, to set himself, the said A., at liberty

TABLE OF OFFENCES UNDER TITLE IIIL

INCIOTABLE OFFENCES. (1)

No.| Art. Orrexoe. PUNISHMENT. TRIBUNAL.

"1 181 [Corruption of Judges and Legisla-
2 £ T Fourteen yoars. ........ Sup. Court Cr. Juris.

2| 182 |Corraption of officers of justice ....... Fourteen years......... do
$1,000 fine, and one year,
also 6 months extra in
. ) default of paying fine.
3| 133 [Frauds upon the Government...... Disabled from con-|
tracting with or hold
ing office under Gov-|
emment.,...c...o0u0in do
4| 185 |Breach of trust by public officer....... Five years ............. do

(1) The offences under Title IIX are all indictable,
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INDICTABLE OFFENCES (Continued).

No.| Arr. OFFENCE. PUNISEMENT. TRIBUNAL.
5| 136 |Corrupt practicesin municipal affairs.|$1,000 fine and 2 years,
also 6 months extra, in
default of paying fine.|Sup. Court Cr. Juris.
¢ | 187 |Selling offices, &c....... erreriaeines ..|Five years. (See Article
051) Disability from
holding offices........ do
7 | 138 [Disobedience to a statute.............[Oneyear... ...jGen’l or Qu'ter Sess.
8 | 139 |Disobedienceto orders of Court.......|One year, e do
9| 140 ]Neglect of peace officer to suppress riot T'wo years. ... . do
10 | 141 |Neglect to aid peace officer in suppress-|
NG FOt. . .ooe on sisasenrieeesn.jODOYOAY L., . do
11 | 142 |Neglect to aid peace office:
offender. .... Six months. .. do
12 | 143 |Misconduct of R
WATTANS, 61C. ... uves Fine and imprisonment. do
(Seo Articles 934 &951).
18 | 144 |Obstructing public officer.. Ten years. e do
14 ¢ lObstructing peace officer. (1).. . Twoyears............ .. do
146
15 g & P UIF. veiiiianerercenietasnnnriianns Fourteen years and life. do
148
16 | 146 |Subornation of perjury....... Fourteen years....'.... do
17| 147 |Palseoaths.......... .[Seven years............ do
18 | 150 |False statements.... . .[Two years....... eeanes do
19 | 151 |Fabricating evidence. ........ ...|Seven years ........... do
20 | 152 [Conspiracy to bring false accusation../Fourteen years and ten| a
BRTB. .. 0uterirerenns s o
91 | 153 |Administering oaths withont authority| 5’6 fine, or three months| do
22 | 154 [Corrupting jurors or witnessss........[Two years.............. do
23| 155 |[Compounding penal actions.......... Fine, not exceeding pon-|
alty compounded for.. do
2¢ | 156 |Corruptly takingreward for helping to|
. recover st0len Propemnty. ............[S6VeN FEATR.ivere.r..es do
25 | 157 |Advertizingreward for stolen property/3250 penalty............[Civil Court.
96 | 158 {Signing false certificate of executing
K death sentence. .......... Ceeerseeran 'Two years..............|Gen'l or Qu'ter Sess.
27 | 159 |Being atlarge while under sentonce .\T'wo years...... veveess.|Sup. Court Cr, Juris.
28 | 160 |Assisting escape of prisoners of war. .|Five years ............. do
29 | 161 I[Prison-breach..........ce.iveenin...[Seven years... . ..ouuis do
30| 162 |Att d prison-breach..............[Twoyears....... do
31 ;gi Escapes from lawful custody. ........Twoyears..... . do
32 {165
& & ¢ |Rescuing prisoners or assisting escape/Seven years and 5 years. do
83 166
Conveying anything into prison to aid
34| 167 @BCAPE .. .eiiivie ceaenceriansriinoss/ TWOFORTE L i0iveroenennl do
36| 168 |Unlawfully procuring prisoner’s dis-
charge. .....coiveemiiincnnnen veee e TWOFOATB o it do

Note. It will be understood that, with regard to the offences mentioned in the above Table as
triable in a Superior Court of Criminal Jurisdiction, those offences cannot be tried in a Court of
General or Quarter Sessions; and that with regard to the offences mentioned therein as triable
in a Court of General or Quarter Sessions the latter Court has not exclusive jurisdiction over
these offences, but in relation to them, its jurisdiction is concurrent with that of the Superior
Gourts of Criminal Juaisdsction. (2) !

Art. 938, post, empowers Court to order in addition to sentence that defendant give security
for fature good behaviour, and oa conviction foroffences punishable with five years or less w0
inflict a fine in addition to or in lieu of any other punishment.

. (1) This offence besides being indictable may also be tried summarily before two justices and
in that case the punishment upon conviction is 6 months with hard labor or $100 fine.
(2) See Article 540, nost.
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LIMITATIONS OF TIME FOR PROSECUTIONS OF OFFENCES
UNDER TITLE IIL

Art. 133. Frauds upon the Government :
« 136, Corruption in Municipal affairs:
157d. Newspaper proprietor publishing
advertizement offering reward

for stolen property : Six months. (See Art. 551d).

Two years. (See Art. 531b).
Two years, (See Art. 551b).

i

Note. Art. 930, post, prescribes by two years actions suits or informations

(not otherwise expressly limited) when they are for recovery of penalties, &c.,
referred {o in Art. 929.
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TITLE IV.

OFFENCES AGAINST RELIGION, MORALS AND
PUBLIC CONVENIENCE.

PART XII.

OFFENCES AGAINST RELIGION.

1'70. Binsphemous 1ibels.—Every onc is guilty of an indictable
offence and liable to one year's imprisonment who publishes any
blasphemous libel.

2. Whether any particular published matter i8 a blasphemous
libel or npt is a question of fact. But no one is guilty of a blasphe-
mous libel for expressing in good faith and in decent language, or
attempting to establish by arguments used in good faith and conveyed
inbdecent lahguage, any opinion whatever upon any religions
sabject.

A blasphemous libel is said to consist in the publication of any profane words
vilifying or ridiculing God, Jesus Christ, the Holy Ghost, the Old or New
Testament or Christianity in general with intent to shack and insult believers,
or to pervert or mislead the ignorant and unwary; and if & publication be
« full of scurrilous and opprobrious language,—if sacred subjects are treated
« with levity, if indiscriminate abuse is employed instead of argument,—then a
« design to wound the religious feelings of others may be readily inferred. But
«where the work is free from all offensive levity, abuse and sophistry, and is, in
« fact the honest and temperate expression of religious opinions conscientiously
« held and avowed, it is not a blasphemous libel.” (1)

In one case Mr, Justice Erskinesaid : ¢ Itis indeed still blasphemy scoffingby
«or irreverently to ridicule or impugn the doctrines of the Christian faith, vet
« any man may without subjecting himself to any penal consequences, soberly
* and reverently examine and question the truth of those doctrines which have
been assumed as essential to it.”” (2)

The Royal Commissioners in their report say in regard to blasphemous libei that
they deem itinexpedient to define it otherwise than by the use of that expression.
They then go on to say, ““ As however we consider that the essence of the offence
« (regarded as a subject for criminal punishment) lies in the outrage it inflicts
«upon the religious feelings of the community, and pot in the expression of
« errancous opinions, we have added a proviso to the effect that no one shall he
« convicted of a blasphemous libel only for expressing in good faith and decent
* language any opinion whatever upon any religious subject. We are informed
«that the law was stated by Mr. Justice Coleridge to this effect in the case of
« R, v. Pooley tried at Bodmin in 1857. We are not aware of any later authority
« on the subject "

(1) Odgers Libel and Sl. 440, 441.
(?) Shore v. Wilson, 9 Clark and Fin., 524-5.
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The law as laid down by Mr. Justice Coleridge in R. v. Pooley (1) and as since
stated by Lord Chief Justice Coleridge in the recent case of R. v. Ramsay and
Foote is in effect that the publication of any matter, which has reference to God,
Jesus Christ, the Bible or the Book of Common Prayer intended and calculated
to wound the feelings of mankind or to excite contempt and hatred against the
church or religion or to promote immorality is blasphemous ; but that matters
couched in decent and proper language and published and intended in good °
faith to advance religions opinions, which the publisher regardsas true, are not
blasphemous merely because their publication is likely to wound the feelings of
those who have contrary opinions or because their general adoption might tend
by lawful means to alterations in religion or in the constitution of thechurch. (2)
Lord Chief Justice Coleridge in the course ot his charge in the case of R. v.
Ramsay and Foote, said, « If the decencies of conlroversy are observed, even the
« fundamentals of religion may be attacked, without a person being guilty of
¢ blasphemous libel.” ’

By article 634 post, every one accused of publishing a defamatory libel may
plead the truth of the matter published and that its publication was for the
public benefit. But this does not apply to a blasphemous libel, the truth of
which-cannot be pleaded as a defence. (3)

171, Obstructing {:giclaung elergyman.—Every one is guilty of.
an indictable ofience and liable to two years' imprisonment who—

(a.) by threats or force, unlawfully obstructs or prevents, or
endeavours to obstruct or prevent, any clergyman or other minister
in or from celebrating divine service, or otherwise officiating in any
church, chapel, meeting-house, school-house or other place for divine
worship, or in or from the performance of his duty in the lawful
burial of the dead in any church-yard or other burial place. R.S.C.,
¢. 156, 8. 1. .

1'72. 'Violence to officiating clergyman.—Every one is guilty of
an indictable offence and liable to two years’ imprisonment who
strikes or offers any violence to, or, upon any civil process or under
the pretence of executing any ecivil process, arrests any clergyman
or other minister who is engaged in or, to the knowledge of the
offender, is about to engage in, any of the rites or duties in the next
preceding section mentioned, or who, to the knowledge of the offender
is going to perform the same, or returning from the performance
thereof, R.S.C,, c. 156, 8. 1.

173. pisturbing religious meetings.—Every one is guilty of an
indictable offence and liable, on summary conviection, to a penalty
not exceeding fifty dollars and costs, and in default of payment to
one month’s imprisonment, who wilfully disturbs, interrupts or dis-
quiets any assemblage of persons met for religious worship, or for
any moral, social or benevolent purpose, by :profane discourse, by
rude or indecent behaviour, or by making a noise, either within the
place of such meeting or 8o near it as to disturb the order or solem-
nity of the meeting. -R.S.C, c. 156,s. 2.

(1) Steph. Dig. Cr. Law, 97 ; Odgers Libel and Sl. 446, 459.

{2) R. v. Ramsay and Foote 48 L. T. 739 ; 15 Cox C. C. 231 ; Odgers Lib. and
Sl. 688, 704 ; Steph. Dig. Cr. L. Art. 161.

(3) Cooke v. Bughes R. and M. 115; R. v. Hicklin L. R,, 3 Q. B. 374; 37 L. J.
M.C.89; 11 Cox C.C. 19; 18 L. T. 395 ; Odgers Lib. and S. 440, 445,
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PART XIII.
OFFENCES AGAINST MORALTY.

174. sodomy.—Every one is guilty of an indictable éffence and
liable to imprisonment for life who commits buggery, either with a
human being or with any other living creature. R.S.C, c. 157,s. 1.

175. Every one is guilty of an indictable ‘offence and lizble to ten
years' imprisonment who attem%s to commit the offence mentioned
in the next preceding section. R.S8.C, c. 1537,s, 1.

See article 261 post, which provides that the consent of children under
fourteen years is no defence to a charge of indecent assault.

176. Incest. —Every parent and child, every brother and sister,
and every grandparent and grandchild, who cohabit or have sexual
intercourse with each other, shall each of them, if aware of their
consanguinity, be deemed to have tommitted incest, and be guilty of
an indictable offence and liable to fourteen years'imprisonment; and
the male persori shall also be liable to be whipped : Provided that,
if the court or judge is of opinion that-the female accused is a party
to such intercourse only by reason of the restraint, fear or duress of
the other party, the court or judge shall not be bound to impose any
punishment on such person under this section. 53, V., c. 37, 8. 8.

Incest, adultery and fornication are not common law offences ; but in England
they are criminally cognizable under the ecclasiastical law, although, as Sir
Janies F. Stephen points out, the only one which is prosecuted in these days is
incest, an instance of which he mentions as having been prosecuted in recent
times in the Bishop of Chichester Court. (1)

There being no competent Ecclesiastical Court in Canada, and the ecclesias-
tical law of England not being in force here, (2) none of these offences have
heretofore been punishable in any part of Canada, except the provinces of Nova
Scotia, New Brunswick and Prince Edward Island, under special local enact-
ments passed by the legislatures of those provinces for the punishment of
incest, (3) and also, as regards New Brunswick, for the punishment of
adultery. (4)

See article 188, pos!, as to conspicacy to induce a woman te commit adultery
or fornication.

The word ¢ brother” used in the statutes of Vermont, punishing incest, has
been held to include a brother of the half-blood. (5)

It has been held that it is not necessary to prove more than a single sexual
act (6). But although proof of one commission of the offence is sufficient for

(1) 2 Steph. Bis. Cr. L. 396.

(QL Inez'a Lord Bishop of Natal, 3 Moo. C. C. N. 8. 115; Burbridge Dig.
Cr. L. 162.

(g‘; R.g’S‘ N.S.{3rd 8.), c. 160,s.2; R.S. N. B c. 145, 5. 2; 24 Vic. (P.E. 1),
c. 27, . 3.

’ {4) R. S. N.B. c. 143, s. 3 ; Burbridge, 162.

M(.’)) S;zte v. Wyman, (Vermont Supreme Ct.), 8 Atl. Rep. 900; 9 Cr. L.
ag. 574. '
(6) State v. Brown, 23 N. E. Rep. {Ohio),.747.
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conviction proof is admissible of the various times and circumstances of the
repetition of the offence. (1)

Either party to the offence, or both of them may be indicted. In a Nebraska
case a party was indicted alone for the crime of incest, under the provisions of
section 203 of the Criminal Code of that State. Held that he was properly
indicted, and that it was not necessary that the indictment should be against
both parties to the incestuous intercourse. (2)

The relationship must not only exist but the accused parties must have been
aware of it ; and therefore ignorance on the part of either party of the consan-
guinity, would relieve such party from culpability.

1'7'7. Indecent acts.—Every one is guilty of an offence and liable,
on summary conviction before two justices of the peace, to a fine of
fifty dollars or to six months’ imprisonment with or without hard
labour, or to both fine and imprisonment, who wilfully— -

(a.) in the presence of one or more persons does any indecent act

in any place to which the public have or are permitted to have
aceess; or

(b.) does any indecent act in any place intending thereby to insult
or offend any person. 53 V., ¢. 37, s. 6.

Sec. 6, of 33 Vic., c. 37, (which remains unrepealed), expressly mentions
indecent exposure of Lhe person as a punishable offence. It reads as follows :

« Every one who wilfully commits any indecent exposure of the person or act
of gross indecency in any public place, in the presence of one or more persons,
is guilty of a- misdemeanor, and liable, on summary conviction before two
justices of the peace, to a fline of tifty dollars or to six months’ imprisonment
with or without hard labor, or to both fine and imprisonment.”

It has been held in England that the offence of indecent exposure of the person
may be indictable if committed before several persons, even if the place be not
public (3}, and that men who bathe,—without any screen or covering,—so near
10 a public footpath that exposure of their persons must necessarily occur, are
guilty of an indictable nuisance 14). Nor is it any defence that there has been so
long as living-memory extends, an usage so to bathe at the.place, and that there
bas been no exposure beyond what is necessarily incidental to such bathing. (5)

There are some American cases indicating that neither the place need be
public nor the exposure made to more persons than one. Thus'in Vermont,
where the law makes it punishable, for any man or woman married or-unmarried
to be guilty of open and gross lewdness, it was held that an indecent exposure
by a man of his person toa woman whom he persisted in soliciting to acts of
sexual intercourse, in spite of her denial and remonstrances, came within the
inhibition {6). In a case in New-York six women in a room in a bawdy-house
exposed their persons for hire to five men, the doors, windows and shutters
being closed, and it was held that thereby they committed this offence ; the
place being deemed public. (7)

The act of indecency must be wilful ; and therefore one, in & place however
public, having by careful looking satisfied himself that no person was in a

(1) People v. Cease, 45 N. W. Rep. (Mich.) 585 ; Mathis v. Commonwealth,
Ky.), 13 S. W. Rep. 360 ; 12 Cr. L. Mag. 883,
“(‘2) Yeeman v, State, (Nebraska Supreme Ct.), 31 N. W. Rep.669; 9 Cr, L.
Mag. 411,

{3) R. v. Wellard, 14 Q. B. D. 63 ; L.J.(M.C\) l4.
E&.i) l; v. Reid, 12 Cox, 1; per Cockburn C.Jd.; Arch. Cr. Pl and Ev. 2l

. 1061,

15) Id. See also R. v. Crunden, 2 Camp. 89.

{6) S.v. Millard, I8 Vt. 574, 46 Am. D. 170.

(1) P.v.Bixby, 4 Hun. 636; { Bish. New Cr. L. Com. s. {129.
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position to see him, might innocently do what would constitute an exposure if
people were present. So that, if under these circumstances he happened, in fact
to be seen, he would not be subject to punishment. (1)

1'78. 6ross indecency.—Every male person is guilty of an indict-
able offence and liable to five years' imprisonment and to be whipped
who, in public or private, commits, or is a party to the commission
of, or procures or attempts to procure the commission by any male

rson, of any act of gross indecency with another male person. 53

., ¢ 37,8.5. : :

1'79. Publishing obscene matter.—Every one is guilty ofan indict-
able offence and liable to two years’ imprisonment who knowingly,
without lawful justification or excuse—

(a.) publicly sells, or expeses for public sale or to public view,
any obscene book, or other printed or written matter, or any pictare,
photograph, model or other object, tending to corrupt morals ; or

(6.) publicly exhibits any disgusting object or any indecent show ;
(¢.) offers to sell, advertises, publishes an advertisement of or has

for sale or disposal any medicine, drug or article intended or repre-
sentéd as a means of preventing conception or causing abortion.

2. No one shall be convicted of any offence in this section men-
tioned if he proves that the public good was served by the acts
alleged to have been done.

3. It shall be a question of law whether the occasion of the sale,
publishing, or exhibition is such as might be for the public good,
and whether there is evidence of excess beyond what the public good
requires in the manner, extent or circumstances in, to or under
‘which the sale, publishing or exhibition is made, s0 as to afford a
justification or excuse therefor ; but it shall be a question for the
jury whether there is or is not such excess.

4. The motives of the seller, publisher or axhibitor shall in all cases
be irrelevant. :

The corresponding section of the English Drift Code does not contain the
words of the above sub-section (ck but has instead the clause ¢ publishes any
obscene libel,” and it also omits the provision contained in paragraph 2 of the
above article. The English section makes the punishment two years imprison-
ment with hard labor.

The Royal Commissioners in their report say that the section as to obscene
publications expresses the existing law, but that it puts it in a much more
definite form than before. They add, ¢ We do not, however, think it desirable
« to attempt any definition of obscene libel other than that conveyed by the
« expression itself.”

It will be seen by sub-section {c) of article 207 and article 108, post, that any
one, openly exposing or exhibiting in any sireel, road, highway or public place
any tndecent exhibilion, is liable to be summarily convicted as a vagrant.

180. Posting tmmoral books &c.—Every one is guilty of an
indictable offence and liable to two years’ imprisonment who ‘posts
for transmission or delivery by or through the post—

(1) 1 Bish. New Cr. L. Com. s. 1133,
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(a.) any obscene or immoral book, pamphlet, newspaper, picture,
print, engraving, lithograph, photograph or other publication,
matter or thing of an indecent or immoral character ; or

(b.) any letter upon the outside or enveloge of which, or any post
card or post bund or wrapper upon which there are words, devices,
matters or things of the character aforesaid ; or

(c.) any letter or circular concerning schemes devised orintended
10 deceive and defraud the public or for the purpose of obtaining
money under false pretences. R.S.C,, c. 35, 8. 103.

181. seduction.—Every one is guilty of an iadictable offence and
liable to two years' imprisonment who seduces or has illicit connec-
tion with any girl of previously chaste character, of or above the age
of fourteen years and under the age of sixteen years. R.S.C,ec. 157,
83;53V,¢c.37,83. : :

No prosecution for any offence under this article or under articles 182, 183,
185, 186, and 187, can be commenced after the expiration of one year from its
commission. (1)

No conviction can be had under this or any of the remaining articles of this
part upon the evidence of one witness, unless such witness is corroborated in
some material particular implicating the accused. (2)

If the girl is under the age of fourteen the c‘harge should be made under
Article 269 post, for carnally knowing her. )

As to proof of the child's age see R. v. Weaver, L.R 2C.C.R.85; 45 L. d.
{M.C.) 13. Where the mother of the child stated its age, in the first instance,
although on cross-cxakmination she appeared neither to know the year nor the
month of the child's birth, it was held that there was evidence to go to the jury
of the child's age. (3)

With regard to the girl's previous chastity it has been held in some American
cases that, although the law presumes that every woman is chaste and of good
repute, it also presumes every one innocent of crime till proven guilty, and that
in cases of seduction the burden is on the prosecution to prove in the first
instance that the girl is of good repute. (%)

On an indictment for seduecing a virtuous unmarried female, it was held in
another American case that the want of moral chastity may be regarded on the
question whether the girl though a virgin, was really seduced, or whether she
shared the intercourse for the gratification of lascivious propensities not inflamed
by the arts or importunity of the accused ; (5) and it has been held that an act
of intercourse induced simply by mutual desire of the parties to gratify the
sexual passion is not seduction. (6) ’

It will be observed, however that the above article (181) of our code has the
words, * seduces or has illicit intercourse *’; so that, while seduction, if proved,
will be punishable it would seem also that the mere act of carnal connection
with a previously chaste girl between the ages of fourteen and sixteen years
would be sufficient, of itself, to constitute an offence under this article.

{1) See Article 551 (¢), post.

(2) See Article 684, posi.

(3) R.v. Nicholls, 10 Cox, 476 ; Arch. Cr. PL. & Ev, 21 Ed. 822,

(4) State v. McCaskey, {Mo.), 16 S. W, Rep. 511 ; 13 Cr. L. Mag. 819.
(5) O'Neill v. State, (Ga.), 11 8. E. Rep, 856.

{6) People v, De Fore, 31 N. W. Rep.
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182. Seduction under promise of marrlag-e,—Every one, above,
the age of twenty-one years, is guilty of an indictable offence and
liable to two years’ imprisonment who, under promise of marriage,
seduces and has illicit connection with any unmarried female of

reviougly cf?aste character and under twenty-one years of age. 50-51

., C. 48,8 2.

With regard to corroboration where the woman or girl is the only witness it
has been held that evidence of such circumstances as usually accompany a
marriage engagement is sufficient to satisfy thadprovision of the law of Missouri,
which requires that the evidence of the woman in trials for seduction under
promise of marriage must as to the promise of marriage be corroborated to the
same extent as that of the principal witness to perjury; (1) and again, where the
law makes it an offence to seduce an ‘¢ innocent and virtuous " woman under
promise of marriage, and provides, “that the unsupported testimony of the
“woman shall not be suflicient to convict,”” the additional evidence required
must not be confined to the act of sexual intercourse but must extend to its
inducement by a promise of” marriage. (2)

The Penal Code of Texas makes it a crime for any person « by promise to
marry " to seduce an unmarried female, and declares that the term « seduction ”
is used in the sense in which it is commonly understood. The Court of Appeals
of that State decided that to constitute seduction a man must, in addition to the
promise of marriage, use some other means than a mere appeal to the lust or
passion of the woman., White, P. J., in delivering the opinion of the Court made
the following remarks on the subject :— . )

« « Seduction ' implies that the female is led away from the path of rectitude
and virtue and induced to indulge in carnal intercourse by the means used.
Generally, in order to establish the charge of seduction, it must be made to
appear that the intercourse’was accomplished by some artifice or deception, and
it is held that something more than a mere appeal to the lust or passion of the
woman must be shown before the law will inflict the penalty prescribed for the
crime. Stale v. Filzgerald, 63 Iowa 268, 19 N. W. Rep. 102, Our statute expressly
provides that the seduction must be accomplished by means of a * pronuse to
marry.” As was said in People v. DeFore, 64 Mich. 693, 31 N. W, Rep. 385 :
¢« Under this statute the offence is committed if the man has carnal intercourse,
to which the woman assented, if such assent wa$ obtained by a promise of
marriage. made by the man at the time, and to which, without such promise,
she would not have yielded. People v. Millspaugh, 11 Mich. 278. The offence
consists in enticing a woman;from the path of virtue, and obtaining her consent
to illicit intercourse by promises made at the time. The promise, and yielding
her virtue in consequence thereof, is the gist of tho offence. If she resists, but
tinally assents or yields, induced thereto or in reliance upon the promise made,
the offence is committed.’ Boyre v. People, 55 N. Y. 644. Mr. Bishop, in his
work on Statutory Crimes (section 638, 2d ed.), says : ¢ Though the parties are
already under marriage engagement, if the woman yields, not by reason of the
man's promise of marriage, but simply for the gratitication of a criminal desire,
he does not commit the offence ; yet the substance of the engagement does not
render his act less a crime if she submits from reliance thereon,’ In the words
of Bleckley, J. (Wilson v. State, 58 Ga. 328) : < To make laove to a woman, woo
her, make honorable proposals of marriage, have them acceptled, and afterwards
undo her, under a solemn repetition of the engagement vow, is to employ
persuasion as well as promises of marriage,” Under & statute quite similar to
ours, where the language of the'statute was.” ¢ If any person, under promise of
marriage, seduce and debauch any unmarried female,’ &c., the Supreme Court of
Missouri, in an able opinion by Sherwood, J., says : ¢ There are two steps
necessary to be taken in order to consummate the crime,under discussion : First,
the female must be seduced—that is, corrupted, dgc,e’wgé';’drawn aside from the

(1) State v. Hill, 4§ S. W. Rep. 121 ; 9 Cr. L, Mag. 594.
{2) State v. Ferguson (N. C.}, 12 S. E. Rep. 574 ; 13 Cr. L. Mag. 486.
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‘path of virtue which she was pursuing, her affections must be gained, her mind
and thoughts polluted ; and, second, in order to complete the offence, she must
be debauched—that is, she must be carnally known before the guilty agent
becomes amenable to human laws. Thus it may be seen that a female may be
seduced without being debauched, or debauched without being seduced. * = *
A similar view of the proper construction of a statute substantially identical
with our own was taken in Pennsylvania in Commonwealth v. McCarly, ®Clark
135, and cited with approval in Stale v. Pallersor, 88 Mo. 88.’ Stale v. Reeves,
97 Mo. 668, 10 S. W. Rep. 841, In State v. Patlerson, supra, we find a definition
of the statutory word * seduce," which commends itself to our minds as eminently
correct. 1t is;as follows : The word « seduce,”’ though a general term, and having
a variety of meanings, according to the subject to which it is applied, has, when
it is used with reference to the conduct of & man towards a woman, a precise
and determinate signification, and is universally understood f0 mean an entice-
ment of her on his part to surrender her chastity by means ofsome art, influence,
promise or deception calculated to accomplish that object, and to include the
yielding of her person to him as much as if it was expressly stated.’ Citing
State v. Bierce, 27 Conn. 319 ; Dinkey v. Commonwealth, 17 Pa. St. 127. As is
pertinently said in Stafe v. Reeves, supra; ‘No one can, with any degree of
plausibility, contend that a virtuous female can be seduced without any of
those arts, wiles and blandishments so 1{c§essa‘ry to win the hearts of the weaker
sex. To say that such a one was seducedl by simply a blunt offer of wedlocx in
futuro, in exchange for sexual favors in prasenti, is an announcement that
-smacks too much of bargsin and barter, and not enough of betrayal. This is
hire or salary, not seduction.” {1)

See article 184 making the subsequent marriage of the parties a good defence,

183. Seduction of ward servant &e.—LEvery one is guilty of an
indictable offence and liable to two years’ imprisonment who, being
a guardian, seduces or has illicit connection with his ward, and every
one who seduces or has illicit connection with any woman or girt-of
previously chaste character and under the age of twenty-one years
who is in his employment:in a factory, mill or workshop, or who
being in a common employment with him in such factory, mill or
workshop, is, in respect of her employment or work in such factory,
mill or workshop, under or in any way subject to his control or
direction. 53 V., e, 37, 8. 4.

184. Seduction of female passengers on vessels.—Every one is
guilty of an indictable offence and liable to a fine of four hundred
dollars, or to one year's imprisonment, who, being the master or
other officer or a seaman or other person employed on board of .any
vessel, while such vessel is in any water within the jurisdiction of
the Parliament of Canada, under promise of marriage, or by threats,
or by the exercise of his authority, or by solicitation, or the making of
gifts or*presents, seduces and has illicit connection with any female
passenger.

2. The subsequent intermarriage of the seducer and the seduced
is, if pleaded, a good defence.to any indictment for any offence
against this or either of the two next preceding sections except in
the case of a guardian seducing his ward R.S.C,, c. 65, s. 37.

According to the terms of article 183, the mere fact of illicit connection by a
guardian with his ward seems of itself,—independently of and in addition to

{tj 13 Cr. L. Mag. 603, 604. -
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seduction,—to constitute an offence under this article; and the same observation
applies_to thatpart of the article which refers to an employer of, or any foreman,
or managing employee in common employment with, and having illicit connec-
tion with a woman or girl employed in a factory, mill, or workshop.

183. Procuring defilement of women,—Every one is guilty of an
indictable offence, and liable to two years’ imprisonment with hard
labour, who—

(a.) procures, or attempts to procure, any girl or woman under
twenty-one years of age, not being a common prostitute or of known
immoral character, to have unlawful carnal ¢onnection, either within
or without Canada, with any other person or persons ; or

(b.) inveigles oreiitices any such woman or girl to a house of ill-
fame or assignation for the purpose of illicit intercourse or prostitu-
tion, or knowingly conceals in such house any such woman or girl so
inveigled or enticed ; or

(e procures, or attempts to procure, any woman or girl to
becotne, either within or without Canada, a common prostitute ; or
o

(d9 procures, or attempts to procure, any woman or girl to leave
Canada with intent that she may become an inmate of a brothel
elsewhere ; or

(e.) procures any woman or girl to come to Canada from abroad
with intent that she may become an inmate of a brothel in Canada ¢
or ‘

(f.) procures, or attempts to procure, any woman or girl to leave
her usual place of abode in Canada, such place not being a brothel,
with intent that she may become an inmate of a brothel, within or
without Canada ; or

(g.) by threats or intimidation procures, or attempts to procure,
any woman or girl to have any unlawful carnal connection, either
within or without Canada ; or

(k) by false pretences or false representations procures any
woman or girl, not being & common prostitute or of known immoral
character, to have any unlawful carnal connection, either within or
without Canada; or

(i.) applies, administers to, or causes to be taken by any woman or
girl any drug, intoxicating liquor, matter, or thing with intent to
stapify or overpower so as theréby to enable any person to have
unlawful carnal connection with such woman or girl. 53 V., ¢ 39,
5.9; RS.C, c. 157,s. 7. .

There is an evident clerical error in the reference made at the end of this
article. Instead of chapter 39 it should be chapter 37 of 53 Vict,

Search warrants.—Article 574, post, provides that,—¢ Whenever there is
reason to believe that any woman or girl mentioned in section one hundred and
eighty-tive, Part XI1I, has been inveigled or enticed to a house of ill-fame or
assignation, then upon complaint thereof being made under oath by the parent,
husband, master or guardian of such woman or girl, or in the event of such
woman or girl having no known parent, husband, master nor guardian in the



OFFENCES AGAINST MORALTY 111

place in which the offence is-alleged to have been committed, by any other
erson, to any justice of the peace, or to a judge of any court authorized to
issue warrants in cases of alleged offences against the criminal law, such justice
of the peace or judge of the court may issue & warrant to enler, by day or night,
such house of ill-fame or assignation, and if necessary use force for the purpose
of effecting such entry whether by breaking open doors or otherwise, and fo
search for such woman or girl, and bring her, and the person or personsin
whose keeping and possession she is, before such justice of the peace or judge of
the court, who may, on examination, order her to be delivered to her parent,
husband, master or guardian, or to be discharged, as law and justicc require.”

186. Parent or guardian procuring deﬂlement.—-Every one who,
being the parent or guardian of any girl or woman,—

(a.) procures such girl or woman to have carpal connection with
any man other than the procurer ; or

(b)) orders, is party to, permits or knowingly receives the avails
of the defilement, seduction or prostitution of such girl or woman.

.is guilty of an indictable otteuce, and liable to fourteen years'
imprisonment if such girl or woman is under the age of fourteen
years, and if such girl or woman is of or above the age of fourteen
years to five years’ imprisonment. 53 V., c. 37,s. 9.

18'7. Householders permitting defilement of girls on their premises,
—Every one who, being the owner and occupier of any premises, or
having, or acting or assisting in, the management or control thereof,
induces or knowingly suffers any girl of such age as in this section
mentioned to resort to or be in or upon such premises for the
purpose of being unlawfully and carnally known by any man, whe-
ther such carnal knowledge is intended to be with any particular
man, or generally, is guilty of an indictable offence and—

(a.) is liable to ten years' imprisonment if such girl is under the
age of fourteen years ; -and

(b.) is liable to two years' imprisonment if such girl is of orabove
the age of fourteen and under the age of sixteen years. R.S.C, ec.
15%,5.5; 53 V., ¢. 37, 8. 3.

188. conspiracy to defile.—Every one is guilty of an indictable
offence and liable to two years’ imprisonment who conspires with
any other person by false pretenses, or false representations or other
fraudulent means, to induce any woman to commit adultery or
fornication.

See comments,—under article 176,—on incest, adultery and fornication, ante.
In 8 recent American case, (1) it was held that a count charging a conspiracy
to induce a female to commit fornication may be joined in the same indictment
with counts charging defendants with abduction of the same female for the
_purpose of prostitution, and with unlawfully detaining her in a house of ill-fame,
though the first count charges a misdemeanor, and the others a felony ; and that
upon trial on such an indictment, a verdict finding the defendants ** guilty as
charged in the indictment,” and fixing a punishment that might be inflicted
under ady one of the counts, is sufficient.

{1} Herman et al. v. People, S. C., 22 N. &£, Rep. 471 ; 12 Cr. L. Mag. 222 et seq

.
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The remarks of Baker, J., in rendering the judgment of the Illinois Supreme
Court (31st October 1889), upon an appeal taken after conviction were, in effect,
as follows : :

« Annie Herman, Charles Busse and William Sickman, plaintiffs in error,
were indicted in the Criminal Court of Cook county, and, upon trial and convic-
tion before the Court and a jury, were sentenced to the penitentiary—Herman
and Busse for five years each, and Sickman for four years.” * ** * * : *. The first,
second and third counts are based upon section 46 of the Criminal Code, as
amended by the act approved June 16th, 1887, and in force July iIst, 1887,
Laws 1887, p. 167; Rev. Stat. Ill. (ed. 1889), ch. 38, g 46; The first count
charges a conspiracy by false pretences, etc., to induce Catherine Sievers to
have illicit criminal intercourse ; the second charges a conspiracy to entice and
take her away for the purpose of -prostitution;. and the third a conspiracy to
entice and take her away for the purpose of concubinage. Under our statutes
these three counts are for misdemeanors.”***°.°* Two other counts
are predicated upon section ! of the Criminal Code ({Rev. Stat, ch. 38,
¢ 1). The one charges an enticement and taking away for the purpose of prosti-
tution, and the other an enficement and taking away for the purpose of concu-
binage, Another count is based upon section 2 of « An act to prevent the
prostitution of females;™ " ****** " and it charges that plaintiffs in error, by
force, false pretences and intimidalion, delained and confined said Catherine
Sieversin a room against her will for purposes of prostitution, elc. *****
Under our statutes these three last counlts charge felontes. The verdict
returned by the jury at the trial was asfollows: ¢ We, the jury, find the
said defendants guilty in manner and form as charged in the indictment, and fix
the punishment of the defendants Annie Herman and Charles Busse at imprison-
ment in the penitentiary for the term of five years each, and fix the punishment
of the defendant Wiiliam Sickman at imprisonment in the penitentiary for the
term of four years.” Upon this verdict the plaintiffs in error were sentenced to
the penitentiary for the terms allotted to them respectively. The evidence and
the instructions of the court are not preserved by a bill of exceptions. Only two
questions arise upon the record. One of theseis, is there a misjoinder of counts ?
and the other, is the verdict sufficiently explicit to sustain the judgment of the
court ? e

Plaintiffs in error contend that, as three of the counts are for felonies, and the
other three for misdemeanors, they are improperly joined ; and that their
motions to quash the indictment, and to compel the people to make an election,
should have prevailed ; and that it was error to deny such motions. It wasa
principle of the English law, and the rule bas been adopted in some of our
states, that there can be no conviction for 8 misdemeanor upon an indictment
for a felony, even where the allegations of the indictment include such
misdemeanor, the reason being that persons charged with misdemeanors had at
their trials advantages not allowed to those arraignmed for felony.”* ** But
such a practice does not obtain in this country : and it is the established
doctrine in this state that a defendant, put on his trial for a crime which includes
an offence of an inferior degree, may be acquitted of the higher offence and
convicted of the lesser. Carpenter v. People. 4 Scam. (IlL) 197 ; Beckwith v.
People, 26 111 500 ; ** * ** Kennedy v. People, 122 1d. 649, 13 N. E. Rep. 213,
In { Bish. Crim. Pro. (2d ed.), ss 443, 446 it is stated in substance, that,”* " *
in states where there can be a conviction for misdemeanor on an indictment for
felony, counts (or felony and misdemeanor may, under some circumstances, be
properly joined, as where both counts relate to the same transaction **** * In
the late case of State v. Steward, 9 Atl. Rep. 559 (decided by-the Supreme Gourt
of Vermont), it is said : ¢ Although authorities can be found that lay down the
rule that felonies and misdemeanors or different felonies cannot be joined in the
same indictment, still the rule in this and most of the states is otherwise. Itis
always and everywhere permissible for the pleader to set forth the offence he
seeks to prosecute in all the various ways necessary to meet the possible phases
of evidence that may appear at the trial. If the counts cover the same transac-
tion, though involving offences of different grade, the court has it in its power lo
preserve all rights of defence intact’ See, also, Stevick v. Commonwealth, 18
Pa. St. 460; * * *- Howker v. People, 75 N. Y. 487 ; Crowley-v. Commonwealth,
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1 Metc. (Mass,) 375, and Slale v. Lincoln, 49 N. H. 464. It is urged ihat the
Court has in Lyons v. People, 68 1il. 275, and Beasley v. People, 89 1d. 571,
decided that counts for felony and for misdemeanor cannot be joined. We do
fiot so understand those cases. The question of joining counts for felony and
for misdemeanor in the same indictment did not arise in either case. In the
Lyons Case one count was for burglary and the other was for petit larceny, and
under the law as it then stood petit larceny was a felony ; and it was held that,
as the two counts were based on a single transaction they were properly joined.
1n the Beasley Case, also, all the counts were for felonies, and the question here
under consideration was not at issue, and what was there said cannot be
regarded as a decision of such question The reasons upon which was based
the English rule against joining felonies and misdemeanors in the same indict-
ment have ceased to exist, and that rule, if now enforced, would be purely
technical and arbitrary, and would subserve no useful or beneficial purpose, and
its tendency would be to embarrass, delay and prevent the administration of
justice. Cessanle ratione legis, ressal el ipsa lex. Besides this, the rule is
inconsistent with the practice which has long and uniformly prevailed in this
state, of permitting, upon an indictment for felony, a conviction for a misde-
meanor, which is included in the greater offence charged. Itwould be unreason-
able to hold that upon an indictment for a felony a defendant may be convicted
of 8 misdemeanor, there being no count specifically charging such misdemeanor,
and yet hold that, if there is such specific count, there can be no such conviction.
We think the better rule to be to permit the joinder of counts, whether for
felony or for misdemeanor, where one and the same criminal transaction is
involved in the different counts, or the felonies and the misdemeanors charged
form distinct stages in the same offence. In the indictment before us, the
several counts are merely statements in various forms of the proceedings in one
and the same transaction, and are not inconsistent with each othcr, and may
-well have formed parts of the same offence. It is not impossibl~ that plaintilis
in error should have formed a conspiracy to induce Catherine Sievers to have
illicit criminal intercourse, and conspiracies to entice and take her away for the
purposes both of prostitutioff and concubinage ; that they should aclually have
enticed and laken her away for the purposes of prostitulion and concubinage,
and should have confined her in & house or room against her will for purposes
of prostitution. If two or more offences form parts of one transaction, and are
of such a nature that a defendant may be guiity of both or all, the prosecution
will not, as a4 general rule, be put toan election. T